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People's  of  New  Orleans,  West  •. 

(Miss.) 

Phrcnii  Nat.,  •.  Batcheller  (Mass.)  . 
Barber  Asphalt  PatIdb  Co.  «.  Hunt  (100 

Mo.  22)        .... 
Batcbeller,  Phmnli  Nat  Bank  «.  (Has*.) 
Bau«eto,  Wolf  «.  (Md.) 


Coffli 


Belcher's  Sugar  Ref.  Co.  e.  St  Lonia 

Grain  Elevator  Co.  (Mo.)    - 
Below*.  Bobbins  (Wis.) - 
Benedict  e.  Chase  (S8  Conn.  IH) 
Betkey  ft  6.  Furniture  Co.  e, 

(Ind.)    ■       -       - 
Bills  0.  BilU  ilows)  - 
Birmingham  c  Klein  (Ala.) 
Boe,  Slate  v.  (Iowa)  ■ 
Boston,  Curran  e.  (MassJ     ■ 
Boston  Safe  Deposit  &  T.   Co.  c. 

(Mass.)      - 
Boullnean,  HerrenhoS  c.  (R.  I.) 
Brady,  Pbelan  «.  (N.  Y.)- 
Brannon  v.  Eanawhs  County  Court  (83 

-     W.  Va.  T89)    - 
Brayton,  Weenero.  (Mass.)  - 
Breonan  r.  Gordon  (lie  N.Y. 
Bristor  o.  Burr  (120  N.  Y.  427) 
Brochu,  Morasse  o.  (Mass.) 
Brown,  Hughes  v.  Cienn.)    . 
Buetcr  v.  Bueter  (9.  D.)  - 
Burr.  Brlstorr.  (N.Y.)  - 
Burt,  ComnionweHllh  of  Pa.  tx 

Union  League  (Pa.) 


Cfllbonn  e.  Delhi  ft  M.  R  Co.  (N.T.)  -  249 
California  Ins.  Co.,  Travelers  Ins-  Co.  t. 

(N.  D.) 7e» 

California  Powder  Works,  Abrahams  «. 

(N.  M.) 878 

Campbell.  Irving  e.  (N.  Y.)       -       -  OSO 

Capital  Ins,  Co.,  Pennypacker  e.  (Iowa)  2:^8 

Carlelon  Hills  Co.  e.  Silver  (83  Me.  316j  44» 

Carpenter,  JaopB^le  s.  (Wis.)  -  -  80a 
Carroll,  First  Nat.  Bank  of  Creston  •. 

(Iowa)  .....  97S 
Carson  e.  Memphis  ft  C.  R.  Co.  (88  Tenn. 


646). 
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48 


8S1 


Co.  (ind.)     - 
Cedar  Sprinirs  n.  Sclilich  (Mich.) 
Cbapmau,  Chicago  ft  N.  W.  R.  Co.  t. 

(Dl.) 00» 

C:har1otte  v.  Pembroke  Iron  Work*  IfiS 

Me.  3S1) 828 

Chase,  Admr.,  Benedin  e,  (Codd.)     •       120 

Chicago  V.  McLean  (lU.)  ■       •       •       ■    tw 

Snell  0.(110       -       .       .    ^      898, 

D,slze:JbyGOO^[C 


Cabss  RsposTan, 


CUlc*go  &  N.W.  R.  Co.  e.  Ciflpman  (111.) 
Cbicaj!0  City  B.  Co.  o.  Wilcox  (111.)    - 
CbictAO  Qua  Trust  Co.,  People,  PcabodT, 

«.  ail.) 

Cbicago,  W.  &  V.  Co&l  Co..  Loce;  Coal 

Mines  e.  (UL)       ■       -       - 
Cbtppewa  County,  Hoftmsn  e.  (ffi«0     - 
CinclDDatl,  I.  St.  L.  &  C.  R.  Co.  c.  How- 

aidflod.)         .... 
Citizeni  Sav.  Baok,  Holland  v.  (H.  I.) 
CitizeDs  Street  R.  Co.,  IndiaDapolls  Cable 

Street  R.  Co.  e.  (Ind.)     - 
Clark.  E:irkpalrtcke.  (Ul.)    - 
(Jlearj,  CommoDirealtli  of  Pa.  e.  (Pa.)    - 
CoIBd,  BoetoD  Sate  Depodt  Sb  T.  Co.  «. 

(MaM.) 

Coleman  ti.  Fuller  (106  N.  C.  828)  -       - 
Colgate,  Fifth  Ave.  Bank  o.  (N.Y.)     - 

Importers  &  T.  Bank  e.  (N.  T.) 
Common  wealth  ot  Pa.  e.  Clean- (Pa.)    - 

fiurt,  e.  Union  Leairne  (I'b-)    - 
Commonweal tb  of  Mass.,  Hurdock  Parlor 

Onte  Co.  e.  (Mass.)     - 
Comatock,  Hegeler  o.  (S.  D.)  • 
Cone,  Ezr.,e.  Dunbam (Conn.)    - 
Conery,  Slate  e.  (Iowa)    .... 
Conrad  e.  Elsher  (87  Mo.  App.  853)     • 
Conway,  Price  e.  (Pa.)     -       -       .       . 
Cookd.  Whicbester  (Mich.)  - 
Cooper  V.  Armonr  (C.  8,  C.  0.  N.  Y,)    - 
e.  Richmond  &  D.  R  Co.  (D.  B. 

C.  C.  Ga.)    -       -       -       - 
Corps,  Louisville,  N.  A.  &  C.  B.  Co.  «. 

(Ind.) 

Cummings,  McDanlelo.  (Cat.)     • 
Curranv.  Boston  (Huh.)  •       •       •       - 


I   Flsber,  Conrad  e.  (Ho.  App.)  - 
[  Midland  R.  Co.  e.  (Ind.)    ■ 

Schloeter  v.  (Mo.  App.) 
r  Puberty  v.  Moran  (Mich.)    . 

Fleming,  Vannest  e.  (Iowa) 
i   Fobes  B.  Rome,  W.  &  O.  R.  Co.  (N.  T.) 
.    Fort  Worth  &  R.  O.  R.  Co.  e.  Jenniiun 

(76  Tej.  878)    - 
I  Foes,  People  e.  (Mich.) 
t  Franda,  Moore  v.  (N.  T.) 

Freeman'!  NaLBsok  e.  National  Tnbe 
I  Works  Co.  (MsM.) 

.    French,  Wlndram  t.  (Ma^.)    - 
.  Frieszleben  c.  Bballcross  (Del.)    • 

FromoQ,  Goss  e.  (Ky  J     - 
I  Fujler.  Coleman  v.  (N.  C.)  - 


i   Gardiner  v.  (Sardiner  (N.  H.)   - 
Gajlord  V.  New  Britain  (58  Good.  898) 

I   German  Ins.  Co.  e.  Gray  (48  Kan.  497) 
Richardson's  Admr.  v.  (Ky.) 

'   Giant  Powder  Co.  «.  Oregon  P.  R.  Co. 

r  (U.  8.  C.  C.  Or.)  -       ■       - 

'   Gilbert,  Standard  Oil  Co.  t.  (Ga.)    • 

1   Glenn,  O'Donnell  c.  (Mont.) 

I  GhMxlwin,  State  es  r«L,  v.  Nelson  County 

'■  (N.  D.) 

Goodyear  Dental  Vulcanite  Co.  «.  Bacon 

t  (Mass.) 

Gordon.  Brenoan  e,  (N.  T.)    -       .       . 

I  Gore  t.  Townsend  (105  N.  0.  228) 

I    GoBB  V.  Froman  iKyJ       .... 

i   Gray,  (lerman  Ins.  Co.  e.  (Kan.) 
Townshend  e.  (VU) 


Davis  V.  Strange  (Vs.)  - 
Dearbome,  McClung  v.  (Pa.)  . 
Deaver,  Moaaeller  e.  (N.  0.) 
Delhi  &  M.  R  Co.,  Calhoun  c  (K.  Y. 
Deniaon,  Lyon  e.  (MIcb.) 
Dingle,  Admr.,  Wheal ».  (S.  0.)     . 
Doe  n.  Roe  (63  Me.  608) 
Dowell.  State  e.  (N,  C.)   - 
Dudley  e.  Dudley  (Wis.)      - 
Duffles  ti.  Duffies  (Wis.)   - 
Dunham,  Bxr.,  Cone  e.  (Conn.)  - 
Dwelling  House  Ins.  Co. ,  H<  rsch  e.  (Wii 
DwineUe  u.  New  York  C.  &   H.  R.  R. 
Co.  (120  N.Y.  117) 


Eaves.  State  «.  (N.  C.)  - 
EUtins,  Jobnaon  e.  (Ey.)  . 
Emmons  v.  Lewiatown  (HI.) 
Ed<«.  Beise  o.  (WisO 
Evatu,  Wallace  e.  (Kan.)     • 


875  Halptn  v.  Insurance  Co.  of  North  Ame^ 
B38  lea  (130  N.  Y.  78)   - 

297  Hammell,  Stone  o.  (Cal.)      -       -       - 
Bl4  Hamsher  «.  Uamsher  (lit.) 
420   Haoley  «.  Walker  (Mich.)    - 
«7   Hare  n.  Mclntyre  (83  Me.  340)         •        - 
)  80e  HarrU  e.  Baltimore  (Md.)     - 

Harrison,  McKenzie  o.  (N.  Y.) 
I  Harwell  t.  Sharp  (Ga.) 
Hascall,  Berkey  &  G.  Furniture  Co.  «. 

(Ind.) 

Havemeyer,  Mora  y  Ledon  «.  (N.  Y.) 
,  Hegeler  ti.  Consiocb  (8.  D.) 
;   Henderson,  Skinner  e.  (Fla.)   - 
:    Herreahoff  n.  Boutioeau  (17  R.  L  — )  - 
;   Hickman,  Slate,  Rotwitt  g.  (Mont.) 
,   Hinckley  v.  Uorazdowaki  (Bl.)    - 
Hoffman  e.  Chippewa  County  (Wis.) 
Holland  V.  Citizens   Sav.   Bank  (16  R. 


Fifth  Are.  Bank  e.  Colgate  (130  N.  Y. 

881) 

Finneean,  WllUrd  e.  (Minn.) 

First  NaL  Bank  of  Ceotial  City  v.  Hnm- 

mel  (Colo.)      .... 
First  Nat  Bank  o(  Creatoa  a  Carroll 

(Iowa) 

8  L.R  A. 


I.Y.) 


Home  Benefit  Asso.,  Bancroft  s.  0 

....  B.  (Mo.) 

1   Horardowski.  Hinckley  n.  (Bl.)    - 
1   Horsch  t.  Dwelling  House  Ina.  Co.  (Wis.) 
Howard,  Oincinnaii,  L  BL  L.  &  C.  R. 
-     D.  (Ind.)    ...       - 
Hronek  e.  People  (111.) 
Hughes  V.  Brown  (68  Tenn.  676)     • 


CAwa  HtcFOh/rma. 


Huklll.  Onffey  e.  (W.  Vb.)  .  .  .  ' 
HuU.  Moton  e.  (Tex.)  -  .  .  .  ' 
Eutnmel,  Fini  Nat.  Bonk  of  Central  <ntT 

«.  (Colo.)      -       -       -       - 
Hniit,  Barber  Asphalt  Parlog  Co. «.  (Mo.) 
BuDter,  bUte  ti.  |,N.  C.)    ■       •       -  i 


Dfon  K«t.  Bank.  Jb  (H.  T.)    -       - 
lUiaoia,  Hronek  «.----       i 
PeabodT,  e.  Cblcago  Ou  Tnut  C^ 
(ISO  ni.  808}    -       •       • 
Impoiten  A  T.  Bulk  «.  Oi^U  OM  H. 

Y.881)         .       ?      .       .       ' 
Indi«na,AnwaD«.  .... 

ft  Robbius  ... 

Taylor  •;  Warrick  County  Comra.    i 
Worrel  r  Peelle      -        -        -        -    1 
Indianapolis  Cable  Street  R.  Co.  •.  Cltl- 

iteii'a  Street  H.  Co.  (lad.)    •        i 
lodUiiapolis  Natural  Oaa  Co.,  Klocliid  V. 

(Ind.) I 

InniraDce  Co.  of  Nortb  America,  Halpln 

RlN.T.)        .... 

CaUforota,  Traveler!  Ina.   Co.  f. 

(N.    D.)       -       -       -       -       ' 
Capital,  PennypBtker  «.  (lona)   - 
Dwelling  House,  Horsch  V.  (ff  U.)    I 
Oerman,  v.  Qmy  (48  Esn.  497)  • 
Germin,  Ricbardaou'i   Admr.    9. 

(Ky.) i 

Mlcbigaa  HutualU, Witty e.  (lod.)    : 
Kiagara  F.,  Lipman  P.  (N.  Y.)    -      ' 
Rockford,Loomi8«.(Wia.)    •       •    '< 
Bun,  Case  «.  (Cal.)     • 
Travelers.  «.  CalKonila  Inf.  Co. 

(N.D.) ' 

b>«ft  •.  Boa         .....      I 
•.  Coneiy       .....' 

-«.  Eabler 

«.  Tbsds ' 

•.  Vosi 

Irrlng ».  Campbell  (N.  Y.)     -       -       -    1 


Jane*  «.  Wood  (8S  Me.  17^ 

JaDesville  v.  Cnrpenter  tWia.) 

Jennlngi,  Forth  Worth  &  R.  O.  H.  Co. 
9.  (Tei.)       .... 

JobnaoDt.  ElkiD8(Ky.)    .... 
•.  Joucbert  (Ind.)        ... 
Alariin  V.  (Oa.)        .... 
Sev  Vienna  Bank  v.  (Ohio) 
a  8l  Paul  A  D.  R  Co.  (Hinn.) 
«.  Supreme  Lodge  of  E.  of   H. 

(Ark.) 

Wrought  Iron  Range  Co.  •.  (Ga.) 

Jovea,  Symooda  E.  (lie.) 

JoDctiart,  JobnaoD  •.  (Ind.)    _• 


Eahler,  Slate  «.  (Iowa) 

Kaiaer,  Slate  e.  (Or.)        .... 

Kanawba  County  Court,  Brannon  e.  IW. 

Va.) 

Bmfth  B.  (W.  V«.) 
Kane,  Sauford  •:  (UL)     .... 
8  L.R.  A, 


I   Eannta «.  Smith    .       .       :       .       . 
)  Karl.  Mfttel  e,  (SI.)  .... 

Kellny  •.  Miaaouri  P.  H.  Co.  (Mo.)      - 
)  Kelly,  Territory  »fvl.,e.  Stewart  (Waah.) 
1  Kern  v.  Myll  (Mich.)       .... 
I    Elllmer  e.  Wucbner  (79  Iowa,  738) 

Elucald  a.  Indianapolis  Natural  Oaa.  Co. 

and.) ■ 

Eirkpatrick  c.  Clark  (HI.)    • 

Eleim,  Birmingham  v.  (Ala.)  •       ■    I 

I  Kneeland,  Metropolitan  Eler.  R  Co.  a. 
r  (N.  T.)       -      -      .      .      ; 

Knight  ft  LtnceylMlcb.)  •       •     .     ^ 


)  I^e  Erie  &  W.  R.  Co.  e.  Scott  (D1.)  . 
r  Dangloia,  Montana  U.  R.  Co.  a.  <Moot) 
)   Lawler  c.  Murpby  (S8  (^nn.  304)    - 

Leake  «.  Watson  (Qti  Conn.  832) 
t  Leeds,  State  ax  r«I..e.  Atlantic  City  (N.J.) 

Lembeck  e.  Ajidrews  {47  Ohio  St.  — ) 
i  V.  Nye  (47  Ohio  St.  — ) 

Levi,  Gulf.  C.  A  8.  F.  R  Co.  e.  (Te«.) 
I    Lewisiown,  Emmoni  v.  (Ill,) 

Linzey,  Entebtr.  (Hich.) 
I  Lipman  e.  Niagara  F.  Ins.  Co.  (N.  T.) 
I   Locoy  Coal  Mines  0.  Chicago,  W.  A  V. 
I  Coal  Co.  (181  Ul.  ^     - 

I  Lo^an  ft  Btogdale  ilod.) 

Loomis  V.  Rockford  Ina.  Co.  (Wis.)    • 
I   Lord  V.  Headville  Water  Co.  (Pa.)         •    : 
i  Louisville,  N.  A.  A  C.  R.  Co.  ft  Corpa 

)  (lod.) 

[  Lyon  ft  Daiiaon  (Mich.)      ... 


It  ft  ArmalTODg  CS3  S.  C.  MS) 
5  9.  Dearbome  llPa.) 


r  HcCartet 
HcClung 

McConuell  ft  Osage  (Iowa) 
McCoTmIck,  Wellera.  (N.  J.)      - 
I  -McDaniel  ft  Cummings  (88  Cal.  CIS) 
McOonigle,  Admr.,  State  v.  (Mo.) 
Mclntyre,  Hare  0.  (Sle.) 
McKeniie  0.  HarrisoQ  (120  N.  Y.  260) 
McLean,  Chicago  ft  (III.) 
I   McMullen  ft  Ritchie  (U.  S.  C.  C.  Ohio) 
I    Maine  0.  R  Co..  Sullivan  ft  (Ma.)        - 
Menley's  EeUte  ft  Suples(Vi.) 

^re  ot  Gas  &  Electric  Light,  £«, 
(100  Haas.  892)         >.        • 
i  Martin  a.  Johnson  (Qa.) 
I  Martin- Wilsoa   Automatic   Fire   Alarm 
I  Co..  Wilson  ft  (Masa.)    • 

I  Maryland,  Ballocjc  ft    -       • 

fiioger  ft         .... 
!   Mauldin  ft  QreenvUle  iS.  C.) 
I  Meadvllle  WaterCo.,  Lordft  (Pa.) 
I  Mempbia  A  C.  R  0>.,  Carson  c.  (Ti 
.   Mendenball,  Miller  ft  (Mlun.)      . 
MerreU  ft  Springer  (Ind.) 

AmericBO  Order  at  Scottish  Clans 
ft  (Maaa.)      .        .        -        - 
Metropolitan  Elev.  R.  Co.  ft  Eoeeland 
(laON.  Y.  134) 
Tallman  ft  (N.  Y.)     • 
Meyendorff,  Newell  ft  (Mont.) 
[  Michigan  «.  Foss  - 

Kuiual  h.  Ins.  Co.,  Witt;  a.  0nd.) 


=,e,oog 


c^C 


Oasbs  Rkpoktes. 


Miaiand  R.  Co.  «.  Piiber  (Ind.)    •       - 
UlUer  V.  Mendenbill  [U(dd.)  - 
t.  Ottiina;(Mich.)      - 

£xr..li.  Bliiel<)B  (lad.)    ■ 
Minouri  e.  Hope  (lOU  Mo.  U7)    - 

«.  MtGouiKle  .... 
Missouri  P.  H.  Co.,  Ke1lDV«.  (Ho.)    • 

D.  Shuitl  (4^  Eso.  BTS) 

t!.  WbipkeriTTTex.  U)     - 
Mlttcle.  KarKIIt.)    -        -        -        - 
ModUdo,  Itottvitt,  e.  HIckmaa    - 
MoQUua  U.  R.  Co.  v.  Lsogloia  (Mont.) 
MoDlgoroerv  CuuDty  Comro.  v.  RUtinc 

Moore  r.  Frands  (N.  Y.) 

Horao,  FlHliert]-  v.  (Mich.)  - 

Hontdet.  Brocliii  (Haas.) 

Mora  J  Ledon  e.  Havemejer  (N.  Y.) 

Morns,  People  «.  (Mich.) 

Moses  p.  Souibern  P.  K.  Co.  (Or.) 

Mossellfr  «.  Deaver  ilOS  «.  C.  4M) 

UotOQ  D.  Hull  (77  Tei.  m  - 

Muucer,  Terrr  B.  (N.  yS        ■        ■ 

Muruock  Parlor  Graie  Co.  e.  Common- 

weallb  of  MasB.  (Masi.)      • 
Murpby,  XiBwler  v.  (Cono.) 
KuTJMiy  e.  Murray  (Ky  )  ■     ■ 
Musical     Mutual     Protecllve      tJoioii, 

Tliomas  o.  (N.  Y.)  - 
MjU,  Eem  c.  (Ifich.)    - 


M. 

NastiTille,  Alloway  c.  (Te 
Kationl  Tube  Works  Co., 

Nat.  BankD.  (Mass.)   ■ 
Naugatuch    Water    Co.  o.  Nichols  (68 

Conn.  403)  -  .  -  -  B 
Kelson  Count)',  Btate,  Goodwin  p.  (S.  D.)  2 
New,  Amaker  c.  (S.  C.)  ■  ■  ■  ft 
Mew  Britain,  Gaylord  o.  (Conn.)  - 
Newell  V.  Meyendorff  (Moot.) 
New  Jeruy,  Leeds,  z.  Allaalic  Cily 
Newman  v.  PbillipslnuBb  Uoise  Car  H. 

Co.  (N.  J.)    -        -        -        - 
Newport   e.  Newport  &  C.  Bridge  Co. 

(Ky.) 

Newport  &  C.  Bridge  Co. ,  Newport  o.  (Ky.) 
Mew  VIcDDa  Bauk  e.  Johnson  (47  Ohio 


,  Freeman's 


St-    . 
New  York,  People  o(,  ».  RemiogtoL 
New  YoikC.  &H.R.R  Co.,  Dwinelle 

i>.(NY.)  -  -  -  -  1 
Niagara  F,  Ina.  Co.,  Lipman  e.  (N.  Y.)  -  ' 
NicEolg,  Naugatuck  Wster  Co.  e.  (Conn.)  I 
Mortb  Carolina  d.  Dowell  (106  N.  C.  733)    l 

0.  Eaves : 

e.  HuDter  (106  N.  C.  IW) 

8.  Bletle  {lOe  N,  C.  766)     ■ 

North    Dakota,    Onodwin,  e.    Nelson 

County  (N.  D.) 
Nye,  Lembeck  •.  (Ublo) 


01)000611  o.  Olenn  (Mont)     -       .       .    i 
Obio,  Atiorncj  General,  e.  Weatem  Union 
Slutual  L.  &  A.  Soc.  (47  Ohio 
BL— )        .       .       .       . 
Opinion  or  tbe  Justices  (15U  Mass.  892)  -    ■ 
OregoD  B.  Kaiser  -  .       i 

8L  B.A. 


:  I  Oregon  P.  R.  Co.,  Giant  Powder  Co.  ». 

I  (U.  8.  C.  C.  Or.)    ...  7 

I I  Osage,  McCoDoell  t.  {lowaj  -  .  .  7 
1 1  Buitb  V.  (Iowa)  -  -  .  -  6 
I  Otlaway,  Miller  e.  (Mich.)    ...  4 

P. 

i  Palmer  v.  State  (88  Tenn.  658)  -  •  S 
;    Peabody,  Peoole  bt  rel.,  o.  Chicago  Gm 

Trust  Co.  (180  IlL  368)        .  4 

Peaae  e.  Ritchie  (IlL)        ....  5 

Peel  V,  Atlanta  (Ga.)     ....  7 

Peelle,  awte.  Worrel,  e.  (Ind.)         .        -  2 

I   Pembroke  Iron  Works,  Charlotte  e.  (Me.)  8 

Pendergaat  d.  Yandes  (Ind.)          •        .  8 

i    Pennvpackers.  Capilal  Ina.  Ca.(Iow4  -  2 

,   People  e.  Foos  (Mich.)  -       ...  4 

Hronek  c.  {111.)     ....  8 

e.  Horrii  (Micb.)         ...  6 

*.  Remington  |N.  Y.)    .        -        -  4 

Peabody. D.  Chicago  Gas  TmstCa 

(IBOIli.  36a)        ...  4 

I  People's  Bank  of  New  Orieans,  West  •. 

[                    (Miss.) 7 

,   Phelane.  Brady  |119N.  Y.B87)  .        .  2 

Philadelphia,  W.  &  B.  R  Co.  0.  Ander- 

1  soD(Md.}  ....  a 
I   Phmlpsburgh  Horee   Car  R.   Co.,  New. 

mane.  (N.J.)           -        .        .  p 

Phceniz  Mat.  Bnnk  v.  Bnicheller  (Mass.)  6 
PitUburgb,  C.  &  St.  L.  R.  Co.  e.  Shields 

(47  Obio  St.  — )  .       .       .  4 

;   Pondv.  SheeandU.)         ....  4 

Powers,  Vroman  v.  (Obio)    -       .       . 
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INDIANA  SUPREME  COURT. 


Edwud  A8ZHAN,  Appt.. 
STATE  OF  INDIANA. 


which  (lie  atatute  makes  premedltAtlon  an  es- 
■eoUd  elemeDt,  U  be  had  formed  no  purpose  to 
conunlt  tbe  crime  pilor  to  Uie  Mme  be  L^^'ame  lo 
iDtoilottad:  beiioe  upoD  tbe  trial  of  a  penoa 
dmrgta  with  luvlns  oomlD[tt«d  murder  Id  the 
Ont  deKreQ,<d  whiob  pi«ni«dltatloD  l«  ■□  emeatlal 
denuot,  the  f lot  that  the  Aooutedwsa  drunk  at 
the  ame  be  coDunlIt«d  the  crime  ma;  be  oon- 
idleted  t<a  tlM  purpoae  of  determlalDK  whetlMT 


are  dMlgoed  to  cast  dlaoredtt  or  Kuspldon  upon  * 
defense  which  la  recofrnlied  by  tbe  law  ai  leffltl- 
mate,  and  which  an  aocused  person  li  maJctDB  In 
apparentKOOd  faith,  are  not  retmrded  with  faror, 
even  although  mch  defense  be  that  of  Innnlty. 
(SBloU  and  aoffee,  33.,  dUattiU 

8.  An  Instruction  m»  to  the  Indlvldnal 
rsaponaibllltr  of  the  Jnrora  to  be  tuUr 
mtlBfled  uf  the  g-uilt  of  a  persoD  accuse  Of  crime 
before  ooncurrlna  In  a  verdict  of  gaUtr  should 
be  given  It  eeaaonably  reQueeled. 

4>  An  MSciued  person  ia  not  entitled  to 
a.  apeelal  inatraetlon  to  the  effect  that  tbe 
mere  finding  of  an  Indlotment  against  Mi"  does 
Dotratse  anr  presumption  of  guilt,  where  that 
Idea  Is  conveyed  by  the  general  charge  of  the 

(April  8!,  mo.} 


■OCK— TotiMlaril  tnltnicattan  In  ixtemuMon  qf 

It  la  well  settled  that  volantairdrunkeancsB  tl  no 
«iciiaefDTCrliii&  United  States  r.  Clarke.  E  Crauoh. 
C  a  Ua;  United  Blatea  v.  Drew.  5  Maaoo,  S8:  United 
Btaua  T.  IfcOIue,  1  Curt.  1;  Bespubllca  v.  Weldle, 
1  D.  S.  I  DalL  n  a  L.  ed.  MOJi  1  Euse.  Cr.  L.  ftth  ed. 
1£  1  Wlttrton,  Cr.  L  8th  ed.  I  SI:  Deety.  Cr.  J..  2ea: 
VUUaoM  T.  Stale,  SI  Ala.  t:  Ford  t.  Siato.  71  Aia- 
bS:  Tldwell  v.  State,  10  Ala.  38;  Slate  v.  Bullock,  13 
A^4U:  Uooney  t. State.  33  Ala.  41B:  Camt  v.State. 

0  Ark.  aii  People  v.  Belencla^  il  Cal.  U4;  People 
T.  King,  n  ChL  WT;  People  v.  Williams,  13  CaL  BU; 

1  Oreen.  Cr.  L.  Rep.  Ui;  People  v.  Lewis,  88  Cal.  681; 
)leroerT.B(ate,lTOB.IM;  Bgtee  v.  Btate,  SS  Oa.  31; 
Banrey  t.  Stale,  8S  Oa.  (02;  Qolden  v.  Btate,  £S  Oa. 
m-,  Jooee  r.  State.  ES  Qa.  EH;  Manhall  v.  Slate,  N 
Ga.  IM;  Henry  v.  State,  S3  Oa.  Ml;  Mclntjre  t. 
People.  SB  III.  Oil:  Bafrany  t.  People.  SB  III.  118;  Up- 
stooe  V.  People.  IW  m.  1«:  Reed  t.  Harper,  tt 
lowa,8T:  Bmurr  v.  State,  88  Ind.  EM:  OiUooley  v. 
Sut«,  M  Ind.  18S;  Sanden  T.  State.  M  Ind.  117; 
Dawson  t,  Blate.  1>  Ind.  US;  State  v.  White.  11 
Ean.  S3B;  State  T.  Hornet  S  Kbd.  119, 1  Qreen,  Cr.  L. 
Bep.  TI8;  Curry  T.  Com.  Z  BuBh,  S7;  Tyra  v.  Com.  E 
Met.  ISy.J  1;  Krlel  v.  Com.  S  Bush,  80!;  BUmm  v. 
Coo.  T  Bosh,  810:  Shannahan  v.  Com.  8  Biiab,  18S,  1 
Gieeo.  O.  L.  Hep.  SIS;  Bmltlir.Com.  1  Dut.  IKy.) 
St;  OoIUber  T.  Com.  t  Duvall,  IBS;  State  t.  Cole- 
Ban.  Xt  Im.  Ann.  601:  Com.  t.  Ualtme,  114  Mass.  JMt; 
Tom.  T.  BawUiM,  •  Gray,  Ml:  People  t.  Qarbutt, 
i:  Mich.  U;  State  t.  Wdeh.  n  Minn,  m;  Kelly  t. 
Slate,  S  SmedM  *  U.  618;  Utz  t.  UcOoy,  «  West. 
flep.»l,SIbkApp.«B:  State  T.  Dearing,  tS  Ho. 
UK  State  T.  SoMd.  8  West  Bep.  TBI,  88  Ho.  1S8; 
SchaUer  T.  State,  U  Ho.  COB:  State  V.  Hartow,  a  Ho. 
M  Whitney  t.  State,  8  Ho.  US:  State  t.  Lowe,  U 

W«s(.  BflpL  BIO,  S8  Ha  StT;  Smith  v.  State,  1  Neb. 

aUILA.  I 


tri;  state  v.  'niompson.  If  Nev.  140;  People  t.  Pine, 
E  Barb.  MS;  People  v.  Rogers,  18  S.  Y.  B;  Kenny  v. 
People,  81  N.  T.  830;  Flanlgan  v.  People,  88  N.  T. 
AM:  State  v.  John,  B  Ired.  L.  380:  State  v.  Wilson, 
104  K.  C.  SBB;  Com.  v.  Hart,  S  Brewat.  M;  Pennsyl- 
vanla  v.  HoFall.  Addison,  SGS;  Kelly  v.  Com.  1 
Qrant,  CSs.  *Bt:  McOlnnls  T.  Com.  IDS  Pa.  88;  JonM 
T.  Com.  TS  Pa.  403:  Keenan  v.  Com.  44  Pa.  W;  State 
V.  Paulk,  IS  8.  C.  fil4:  State  v.  HcCants,  1  Speers,  U 
884;  State  v.  Stark,  1  Strob.  L.  *7»j  Stale  v.  Bundy, 
M  a  C.  tSB;  Lanoaster  v.  State,  2  Lea,  S7S;  Oom«eU 
T.  Slate.  Hart.  *  Y.  147;  Clark  v.  State,  B  Humph. 
871;  Outlaw  v.  Stale,  86  Tei.  481;  Scott  v.  State,  U 
Tei.  App.  81;  Jeffries  v.  State,  S  Tex.  App.  SSB; 
Cbrter  V.  SUte.  12  Tei.  £00;  Com.  v.  Jones.  1  Leigfa, 
£88;  Com.v.  Hiiggerty(Pa.HjewiB,U.  S.  Cr.  L.40a 
Burrow's  Case,  1  Lewln,  Cr.  Caa.  TS;  Bennle'k  Case, 
Id.  78;  Reg.  v.  Mooie,  S  Car.  &  K.  81B;  Kcx  y. 
Heakin,  T  Car.  A  P.  SOT;  Pearson's  Csae,  X  Lewln,  Cr. 
Cas.  144;  Bex  v.  Thomas,  T  Car.  A  P.  BIT;  Beg.  t. 
Uoody.  S  Coi,  Cr.  Cas.  ISX 

Evtdenet  of  dmnfttnnen;  trfttn  admfafbla. 

Intoxication  at  the  time  of  the  act  committed  by 
the  acouged  la  a  foot  wbloh  may  affect  both  physl- 
oalabllltyand  mental  condition.  Ferrell  v.  State, 
48  lex.  SOB. 

It  la  admlHlbte  to  prore  the  mental  ftatus  of  tbe 
aociued  to  detennloe  tbe  degree  of  tbe  offeine, 
wbM»  tbe  offense  Is  divkilble  Into  degrees.  People 
Y.  Odd),  1  Dak.  IRT;  Colbath  y.  State,  4  Tex.  App. 
•m  Brown  y.  State,  IA  i75;  HeCarty  t.  Slate,  Id, 
481;  Payne  T.Btate,GTez.App.B5;  Pocket  v.  StsM^ 
Id.SBS. 

One  accused  of  murder  In  the  first  degree  may 


See  alM  24  L.  R.  A.  666. 


Ikdiaka  Suprbmb  Court. 


County  entered  upon  a  verdict  coovlctlug  him 
of  tbe  crime  of  murder  In  the  first  degree. 

Tbe  facts  mifSdently  appeal  In  tbe  oplalon. 

MfWi.  DauoMa  *  Smltb,  for  appelUnta: 

The  accused  was  entitled  to  an  insiracUcn 
that  e«cb  juror  must  be'  ulfafled  of  his  guilt 
bejcKid  a  reasoiuible  doubt  before  tbere  could 
be  a  convictiOD. 

Cattle  V.  State,  75  lud.  14& 

Tbe  accused  was  entitled  to  the  instruction 
tbat  tbe  mere  return  of  the  indictment  by  the 
■grand  jury  did  not  raise  any  presumption  of 
guilt. 

Ibid. 

Tbe  court  erred  in  InstrucUug  that  the  de- 
fense of  insanity  should  be  very  carefully 
■cruiiDized  bj  tbe  jury. 

lTnnihv.Siate.2  Wett.  Rep. 633,  lOOInd.UT. 

The  defendant  could  not  be  rightfully  con- 
victed of  murder  in  the  first  degree  if  at  the 
time  of  tbe  commission  of  the  alleged  offense 
his  mental  condition  was  such  that  fie  was  not 
capable  of  deliberate  thought  and  rational  de- 
termioaUon  though  bU  mental  state  was  tbe 
result  of  mere  inioiication. 


FahnsslMkv.  SlaU,2Had.23l;  UoptT.UUi:.. 
lOi  U.  8.  631  (38  L.  ed.  873);  Piontan  v.  State. 
14  Ohio,  65G;  Joiiei  v.  Oom.  78  Pa.  403;  SUitf 
Y.  Johjiton,  40  Conn,  186;  Dawton  v.  Slate.  1ft 
Ind.  428i  Bradiei/  v.  State,  81  lud.  494;  Booera 
T.  &ate.  38  Ind.  S4S;  Oluek  v.  State.  40  fnd. 
270;  FMa-  v.  Stale,  64  Ind.  440;  fimvrr  v. 
Stale,  86  Ind.  514;  Bebintonv.  StaU,  18  West. 
Bep.  806,  118  Ind.  610;  CaTtv>rig?it  v.  State. 
8  Lea  (Tenn.)  877;  TidteeU  v.  State,  70  Ala.  4S; 
FiopU  T.  Belencia,  31  Cal,  645. 

Meun.  I^ala  T.  Hidiener.  Attt/-Oen., 
and  John  H.  Gillett,  Aut.  Atty-Qajt.,  for 
the  State: 


liberating  upon  it,  if  only  for  a  momenL  bia 
act,  if  preceded  by  sucb  purpose  and  deUber- 
ation,  was  murder  in  the  first  degree;  the  mere 
fact  that  by  intoiicalion  appellant  had  deprired 
bis  reason  of  tbe  poner  to  dominate  over  bis 
wilt  does  not  eicuse. 

Rdbertt  v.  PeopU,  19  Uicb.  401. 

To  constitute  premeditation  Uiere  need  be  no 
appreciable  space  of  lime  between  the  forma- 
tion of  tbe  intention  to  kill  and  the  killing: 

they  may  be  a-   ■—■ — ■ --   ' — 

thoughts. 


llbetaUon  In  tbe  comminlon  of  the  aot  cbarged. 
State  V.  Jobnson,  10  Conn,  ISB;  Swan  v.  State,  4 
Bumpb.  laO;  Pkrtle  r.  State.))  Humpb,  tW3:  HaUe  ▼. 
Btate,  U  Humph.  IM:  Bocwell  v.  Com,  a)  Oratt  SBOl 
Compare,  however,  Btate  v.  Sneed.  8  Weet.  Hep.  171. 
«tUo.  138. 

Jt  ma;  be  admitted  to  show  that  tbe  accused  wM 
tnhotldoodat  tbe  tline:  but  If  the  deelsm  to  kill 
bad  been  already  formed,  that  be  vaa  m  hot  blood 
la  Immaterial  aa  to  the  decree  of  the  offense.  State 
V.  Oarrand,  6  Or.  SKL 

In  soofa  oaM  hla  tntoxIaatlOD  tumtihea  DO  exten- 
uation. Seeooaeaolted  InflistparafTBphof  nof«; 
State  v.  JobDson,  41  Conn.  lU;  Halone  v.Blste,  IS  Oo. 
Elft  Cluek  V,  State,  <0  Ind.  as;  State  v.  Mullen,  li 
I&  Ann.  S7T;  Slate  v.  Oarter,  U  Minn.  IH:  SUte 
V.  Out,  IS  Minn.  311;  Btate  v.  Cron,  SI  Ho.  3SS;  State 
V.  Hundlej,  Ifl  Mo.Ul;  Frlerr  v.  People,  M  Barb. 
81(:  People  v.  Fuller,  i  Park.  Cr.  Bep.  IB;  People  v. 
WlUiama.  «  Cal.  3U.  1  Green,  Cr.  L.  Bep.  41E; 
Unlled  StatGB  v.  Cornell.  Z  Mason,  81. 

It  Is  admislble  Co  prove  that  the  acuusefl  woe  In- 
eapat)le  of  lormlng  a  premeditated  deel^o  (Cart- 
wng-ht  V.  State,  8  Lea.  SKY.  and  Is  alwars  admlwlble 
to  dlgprove  the  specific  Intent  tihlch  Is  aeixtearj 
to  constitute  tbe  crime.  Roberta  v.  People,  IS 
Uleb.  (01;  People  v.  W^alker,  38  Mloh.  ItH. 

It  le  BdmJBSlble  to  prove  tbat  bla  condition  was 
tuob  Uiet  be  could  not  form  anr  Intent.  People  v. 
Hairia. !«  CaL  vra:  People  v.  BaaCwoOd.UN. T.MS; 
Barber  v.  State,  8»  Ohio  St.  toy,  CUne  v.  State,  1 
West.  Rep.  81,48  Ohio  St.  S8£. 

The  feet  of  ezoeaalve  drunkennea  Is  admissible 
.  to  reduce  the  grade  of  the  crime  only  where  the 
quetUoD  of  iotent,  malice  or  premeditation  la  In- 
volved.   BoKelhardt  V.  State,  es  Ala.  IDO. 

It  Is  admissible  to  prove  tbat  defendant  was  ao 
intoxicated  tbat  be  could  not  have  or  form  the  In- 
tent which  la  a  neoeeeary  InffrodleDtotthe  orlme 
cbarsed  asalnat  him.  Ollne  v.  State,  1  Weat  Bep. 
81. 18  Ohio  St.  SSi. 

In  oases  wblcb  Involve  Intention  as  well  aa  act, 
It  may  be  proper  to  heaf  proof  of  tbe  oondltloD 
o(  the  accused,  at  tbe  time  of  the  offense,  ia  test 
his  capacity  to  decide  betireen  right  and  wrens. 
Wena  r.  State,  1  Tex.  App.  8S. 

Drun  kenneas  at  the  time  of  tbe  aot  Is  afaot  which 
■nay  be  mii  mini  m  determming  the  nature  and 

eL.aA. 


Ibr  what  purpoM*  tnav  IM  comldered  bv  t^  .furv. 

Where  Hie  very  eeacnoe  of  the  crime  charged  Is 
the  fnteotloQ  wltb  which  tbe  aot  Is  done.  It  may  bo 
left  to  the  Jury  to  determine  whether  defendant 
was  BO  drunk  as  to  be  incapable  of  forming  any  In- 
tention whatever.  Beg,  v.  Cruee,  8  Oar.  ft  P.  Ml; 
Beg.  V.  Monkhuuge.  1  Cox,  Cr.  Cae.  U:  Com.  v.  Qo- 
gcnlock,  1  New  Eng.  Sep.  lOG.  140  Miee.  12S. 

It  can  only  be  ooosldcred  in  cases  Involving  the 
condition  of  tlie  defendant's  mind  when  the  act  wae 
doee.  State  v.  Mowry,  ST  Kan.  BOB;  State  v.  Lowe. 
U  West.  Rep.  610,  SB  Ho.  UT. 

Alt  boiigh  the  voluntary  state  of  dninkemieea  can- 
not eiouse  the  oommlaslon  of  crime,  yet  where,  as 
upon  a  charge  of  murder,  the  gueatlon  Is  whether 
an  act  Is  premeditated  or  not,  or  whether  domonly- 
from  sudden  heat  or  Impulie,  tbe  foot  of  Intoxica- 
tion Is  a  clrcumetonoe  proper  to  be  takeo  Into  oon- 
Blderatlun.  Htii  v,  Qrtndley,  cited  !□  1  Buss.  Or.  M 
Am.ed.8;  Box  v.  Carroll,  T  Car.  *  P.  1«, 

In  cases  wbleb  Involve  Intention  as  well  as  aot. 
proof  of  the  condition  of  tbe  aoouaed  as  to  aobrlety 
at  the  time  of  his  offense  may  be  considered,  to 
test  his  capacity  to  decide  between  right  and  wiong. 
Wena  v.  State,  1  Tex.  App.  88. 

Drunkenneea  may  t>e  considered  on  the  qneatlon 
of  malloe,  and  whether  his  expreeslons  manifested 
a  deUl>erate  purpose  or  were  merely  tbe  Idle  ut- 
teranoeeof  a  drunken  man.  Bex  v.^niomaa,  TOar. 
«  P.  BIT;  WUkeraon  v.  Com.  (Ky.)  Sept.  13,  USS; 
Halone  v.  SWte.  IB  Ga.  OD;  cues  olted  m  first  par- 
agraph of  note. 

On  the  charge  of  murder  It  may  be  ooodderedln 
determining  whether  tbere  was  tbat  dellberatioii, 
premeditation  and  Intent  to  klU  neoessarr  to  oon- 
stltnle  the  offense.   State  v.  Howcr,  supra. 

It  aconsed  was  so  drank  as  to  have  been  Incapable 
to  form  a  design  to  UU,  It  oanoot  be  murder  m  the 
flrstdegree.   Oartwrlght  v.  Bt)U»,  6  Lea,  Sn. 

If  tbe  deslim  to  kin  bad  been  aheady  formed  wftb 
deliberation  and  premeditation.  It  Is  not  material 
that  tbe  aoouaed  was  In  a  pualon.  at  tb*  Uoe  nt 
Ulllng,oauaedbylilBvolastBi7lntoxloatlon.  Btate 
,  V.  Oarrand,  (  Or.  SUl 
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Abemar  t.  Statk  or  Isdiaka. 


HltelMU.  Oh.  J.,  delivered  the  opinion  ot 
court: 

Tbe  Grand  Jnry  of  HarioD  Conot;  present- 
ed, io  mn  iodicliiieiit  duly  returned  into  the 
erimf  Dal  conrt,  tbat  EUnard  Aezman,  on  a  day 
named,  did  feloDiousl;,  pDTpoeel;  and  with 
premedilaied  malice.  Bill  and  marder  Bertha 
IIUI,  a  faumau  being.    Tbe  defendant  pleaded 

etierallj  "not  guilty,"  and  specially,  In  wrlt- 
If,  that  he  nat  at  utiBouDd  mind  when  the 
oOenae  wai  committed.  He  was  coDvicted  ot 
marder  la  the  flrU  degree  and  sentenced  to 
nffer  death. 

Tbe  bomidde  occarred  on  the  evening  of 
AniTuat  2i,  1869.  There  was  evidence  tendiag 
to  show  that  tbe  accused  csme  frotn  Chicago, 
where  be  bed  been  at  work  for  some  weeks,  to 
Indianapolis,  about  twelve  da3'B  before  tbe 
homicide.  There  was  also  evidence  lending  to 
show  that  while  at  Chicago  the  accused  ei- 
bibired  some  peculiarities  of  conduct,  which 
indicated  that  be  was  laboring  under  some 
mental  delusion  or  hallucination,  as,  for  ex- 
ample, that  be  indulged  tbe  unfounded  belief 
that  he  was  being  pursued  by  persouB  armed 
with  long  knives.  It  also  appeared  Ibat  he 
waa  addicted  to  the  use  of  inUixicBting  drink. 

Tbe  State  attributed  all  his  peculiar  conduct 
(o  a  cnndiiion  brought  on  by  excesaive  indul- 

Eeoce  tn  Intoxicating  drink,  while  on  his  be- 
alt  it  waa  claimed  that  hla  conduct,  coupled 
with  tbe  ciicumstancea  under  which  tbe  homi- 
cide waa  committed,  and  tbe  attempt  by  tbe  nc- 
cuaed  to  commit  suicide,  all  indicated  such  a 
Mute  of  meutal  disorder  aa  rendered  him  irre- 
sponsible,  or  at  least  Incapable  of  deliberate 
thought  or  rational  determination. 

Tbe  accused  seems  to  have  maintained  rela- 
tions of  intimacy  with  Bertha  EICT,  tiie  victim 
of  tbe  homicide,  to  whose  society  be  in  some 
way  laid  claim,  to  the  exclusion  of  other  men. 
Tbe  evidence  tends  to  show  that  he  bad  been 
drinking  to  excess  during  the  day,  and  that 
wliile  walking  with  tbe  deceased  during  the 
evening,  theaubjeciof  her  receiving  attentions 
from  another  man  was  under  discussion.  Bhe 
deoied  tbe  right  of  tbe  accused  to  question  her 
conduct  in  tbe  respects  mentioned,  whereupon 
Ik  infiicted  a  mortal  wound  upon  her  by  cut- 
ting ber  Bcroai  tbe  throat  with  his  knife,  and 
then  attempted  to  take  his  own  life  by  ioflict- 
iog  a  kiag  deep  wound  across  his  own  throat 
with  the  Knife.  She  was  found  dead  from  tbe 
wound  fnQicted,  aa  stared  above,  in  a  few 
momenta  afterwards,  and  be  was  found  within 
fiFly  feet  of  ber  body  in  an  unconscious  condl- 
lioQ,  with  a  self-inmcted  wound,  from  wblcb 
(be  evidence  tends  to  show  death  would  have 
ensued  but  for  timely  surgical  aid.  It  is  not 
claimed  that  there  waa  any  evidence  tendingto 
■bow  that  tbe  accused  had  formed  the  design 
IO  take  tbe  life  of  tbe  deceased  prior  to  the 
evening  on  which  the  homicide  occurred,  and 
that  tie  voluntarily  became  Intoxicated  la  order 
to  [»epan  himself  for  the  execution  of  bis  pre- 
HMditaled  and  prevtomly  formed  purpose. 

There  was  evidence  to  which  an  instruction 
relatiDg  tothe  mental  condition  of  tbe  accused, 
as  affecUd  by  lh«  voluntary  hi toii cation,  at  tbe 


pUcable.  The  only  instruction  given  by  the 
court  relating  Io  that  feature  of  the  caae  was 
the  following: 

"I^enzy,  arising  solely  from  tbe  passions  of 
anger  and  jealousy,  no  matter  how  furious,  is 
not  insanity.  Aman  with  ordinary  willpower, 
which  is  unimpaired  by  disease,  is  required  by 
law  to  govern  and  control  his  passioos.  If  be 
yields  to  wicked  passions  and  purposely  and 
maliciously  slays  another,  he  cannoi  escape  tbe 


caused  by  wicked  and  ungovernable  passions, 
resulting,  not  from  mental  lesion,  but  solely 
from  evil  passions,  constitutes  that  mental  cod* 
dilion  wbfcb  tbe  taw  abhors,  and  to  which  the 
term  "malice"  is  applied.  Tbe  condiiion  of 
mind  which  usuallv  and  immediately  follows 
the  excessive  use  of  alcoholic  liquors  is  not  tlio 
unsoundness  of  mind  meant  by  onrlsw.  Vol- 
untary drunkenness  does  not  even  palliate  or 

The  ISthand  14th  Inatnictions  asked  by  the 
accused  are  In  legal  effect  tbe  same.    Tbe  14tb 

is  aa  follows: 

"While  voluntary  Intoxication  Is  no  exouso 
or  palliation  for  anv  crime  actually  committed, 
yet  if  upon  the  wnole  evidence  In  this  cause 
you  shall  have  such  reasooAble  doubt  whether, 
at  tbe  time  of  the  killing;,— if  you  shall  find 
from  the  evidence  accused  did  kill  Benba  BIfT, 
— be  had  sufficient  mental  capacity  to  deliber- 
ately think  upon  and  rationally  to  delermiue  so 
to  kiU  deceased,  then  you  cannot  find  blm 
guilty  of  murder  In  tbe  first  degree,  altfaou^b 
such  inability  was  the  result  of  in  to  xi  cation." 

Tbe  propriety  ot  tbe  ruling  of  tbe  co\irt  in 
refusing  to  give  the  18lh  and  ]4th  inniructlons, 
or  either  ot  them,  is  now  before  us  for  consid- 
eration. Section  1&04,  Rev.  Btst.  1S81,  reads 
as  follows;  "Whoever  purposely  and  with 
premeditated  malice,  oc  in  the  perpelrailon  of, 
or  attempt  to  perpetrate,  any  rape,  argon,  rob- 
bery or  burglary,  or  by  admloisterlng  poison, 
or  causing  tbe  same  to  be  done,  kills  any  hu- 
man being,  is  guilty  of  murder  In  the  first  de> 
gree,  and  upon  conviction  thereof,"etc. 

Other  sections  define  murder  in  the  second 
degree,  and  declare  what  shall  constitute  vol- 
untary and  invohintaiy  manslaughter.  Tb« 
distinction  between  murder  in  the  first  degres 
and  murder  in  the  aecond  degree  has  been  so 
often  statmi,  and  is  so  well  understood,  that  it 
would  be  useless  repetition  to  reiterate  it  here, 
FaJiTiatoek  v.  State,  23  Ind.  231:  St'nni  v. 
SUiU.  ee  Ind.  4&9i  MeDermott  v.  Bt<ite,  88  Ind. 
187:  Eocrner  v.  State,  88  Ind.  7. 

It  is  sufiicientto  say  that,  in  order  that  ther« 
may  be  such  premeditated  malice  as  will  make 
a  homicide  murder  In  the  first  decree,  tb« 
thought  of  taking  life  must  have  been  con- 
sciously conceived  in  the  mind,  the  concep'ioa 
must  have  been  meditated  upon  and  a  deiiber* 
ate  determination  formed  to  do  the  act. 
Where  a  homicide  has  been  preceded  by  a  con- 
currence of  will,  with  an  Intention  to  kill,  and 
tbese  are  followed  by  a  deiiberaie  thought  or 
premeditation,  althougb  they  follow  as  itistan> 
taneously  as  successive  thoughts  can  follow 
eacb  other,  tbe  premedltator  may  beeuiliy  of 
murder  in  the  first  degree.  But  as  tt  is  of  Iba 
very  essence  of  the  mme  that  .there  shoulcl 
have  been  time  and  opportuui^  for  deUtxsni' 
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tioii  or  premedfudon,  after  tlie  mind  bas  con- 
scioiulj  formed  the  design  to  take  life,  It  fol- 
lowB,  u  a  necesHarj  coroUaiy,  that  there  muet 
heve  been  tbe  mental  capncity  to  think  deliber- 
atelyupon  und  determine  rationally  Is  respect  to 
tbe  nature  and  consequencei  of  the  act  which 
follows.  It  would  be  a  legal  as  well  as  a  logi- 
cal incongruity  to  hold  that  tbe  crime  of  mur- 
der in  the  flrst  degree  could  only  be  committed 
•fter  deliberate  tlioughl  or  premeditated  malice, 
and  yet  that  It  miglit  be  committed  by  one  who 
was  without  mental  capacity  to  think  deliber- 
ately or  determine  rationally.  As  a  matter  of 
course,  the  rule  is  unirersal  that  Toluntaiy  in- 
toxication la  DO  eicuae  for  crime,  nor  does  It  In 
any  degree  mitigate  or  palliale  an  offense  actual- 
ly committed.  To  hold  otherwise  would  un- 
bridle crimeandBubvert  public  order.  On  the 
contrary,  where  Ihere  Is  reason  to  believe  that 
one  has  conceived  thedesign  to  commit  acrime, 
and,  while  harboring  tbe  unlawful  purpose, 
Toluntarily  becomes  intoxicated  in  order  to 
blunt  bis  moral  senaihilities  and  nerve  himself 
tip  to  the  execution  of  hie  preconceived  design, 
tbe  offense  is  thereby  jgreatly  aggravated. 
State  V.  BMntaa,  80  W.  Va.  T18,  48  Am.  Rep. 
790. 

Where,  however,  the  essence  of  a  crime  de- 
pends upon  the  intent  with  which  an  act 
was  done,  or  where  an  essential  ingredient  of 
tbe  crime  consists  in  the  doing  of  an  unlawful 
act  with  a  deliberate  and  premeditated  purpose, 
the  mental  condition  of  the  acctised,  whether 
that  condition  Is  occasioned  by  voluntary  in- 
toxication or  otherwise,  is  an  Important  factor 
to  be  considered.  Smith  v,  Oom.  1  Duvall,  3ST; 
State  V.  Oamen,  11  Minn.  IS8. 

Thus  In  Cliiu  V.  StaU.  48  Ohio  St.  832,  1 
West.  Rep.  Bl,  the  learned  Judge,  delivering 
thejiid^mentof  the  court,  said:  "Where  a  per- 
son haflDg  a  desire  to  do  to  another  an  unlatr- 


catloniaheld,  and  properly,  to  aRgravate  tbe 
offense;  but  at  present  the  rule  that  intoxica- 
tion aggravates  crime  is  confined  to  cases  of 
that  clnss  .  .  .  But  in  many  cases,  evidence  of 
Inloxicalion  Is  admissible  wilh  a  view  to  tbe 
question  whether  a  ctimebas  been  committed; 
or  where  a  crime  consisting  of  degrees  has  Ijeen 
committed,  such  evidence  mar  be  important  in 
determining  the  degree."  Fiffinan  v.  State,  14 
Ohio,  659;  LytU  v.  State,  31  Ohio  St.  168; 
DafiU  V.  State,  25  Ohio  St.  869;  Soberti-r.  Peeph, 
10  Mich.  401;  i^ate  v.  WelcA,  31  Minn.  33. 

In  the  application  of  this  principle,  the ' 
Supreme  Court  of  the  United  States  reversed  a 
judgment  of  couvlclion  of  murder  In  the  first 
ieaeem  Eoplf.  Utak.lOiV.S.  681  [36L.ed. 
87b].  Tbe  court  below  Instructed  tbe  Jury  to 
the  effect  that  "a  man  who  voluntarily  puts 
himself  in  a  condition  to  have  no  control  of  bia 
actions  must  be  held  to  Intend  the  consequences. 
The  safety  of  the  community  requires  tiiisrule. 
Intoxlcaliou  is  so  easily  counterfeited,  and 
when  real  is  so  often  resorted  to  as  a  means  of 
nerving  a  person  up  to  the  commission  of  some 
desperate  act,  and  is  withal  so  inexcusable  In 
ilsefr,  that  the  law  has  never  recognized  it  as 
an  excuse  for  crime." 

The  accused  requested  the  court  to  give  an 
Instruction  similar  to  that  requested  and  re- 
fused in  the  preeent  case.  After  asierling  the 
Bli-RA. 


genera]  ruleof  the  common  law,  that  voluntaiy 
iniozication  affords  no  excuse.  Justification  or 
extenuation  of  a  crime  oomtnltted  under  Itain- 
flnence,  Mr.  Jvttiee  Gr«v,  delivering  the 
jiidgment  of  the  court,  said:  "But  when  a 
statute  estnbllsbing  different  degrees  of  murder 
requires  deliberate  premeditation  in  order  to 
constitute  murder  in  the  first  degree,  tbe  (]uea- 
tlon  whether  the  accused  is  In  such  a  conditioa 
of  mind,  bv  reason  of  drunkenness  or  other- 
wise, asto  lie  capable  of  deliberate  premedita- 
tion, necessarily  becomes  a  material  subject  of 
consideration  by  the  Jury."  Gotn.v.  i}t>rKy,103 
Mass.  413;  KrIieT.  hiate,  0  Humph.  iTenn.) 
668;  HaiU  v.  StaU,  II  Humph.  154;  Jone*  r. 
Oom.  75  Fa.  40S;  Keenan  v.  Com,  44Pa.  G5; 
i%op(»  V.  Belmeia,  21  Cat.  644;  SlaltT.  Johnmn, 
10  Conn,  ISfi;  Maxwell,  Crim.  Prac.  pp.  237- 
220. 

So  in  Bwskhannon  t.  Com.  86  Ky.  110,  tbe 
court  said:  "A  deliberate  intent  to  take  life  is 
an  essential  element  of  murder.  Drunkenness 
as  a  fact  may  therefore  be  proven  as  bearing 
upon  lis  existence  or  nonexistence.  It  is  not 
admissible  upon  the  groutid  that  in  and  of  itself 
it  excuses  or  mitigates  the  crime,  because  oae 
offense  cannot  Justify  or  palliate  another,  but 
because,  under  the  circumstances  of  the  case. 
It  may  tend  to  show  that  tbe  less  and  not  the 
greateroSense  was  committed,"  See  also  .State 
V,  Bvpher,  TO  Iowa,  404. 

In  State  v.  Johnton,  lupra.  Uie  Supreme 
Court  of  Connecticut,  In  reversing  a  judgment 
of  conviction  of  murder  in  the  first  degree,  tbe 
court  below  having  given  and  refused  inatruc- 
tions  similar  to  those  involved  in  the  present 
case,  tised  the  following  language:  "A  delib- 
erate Intent  to  take  life  is  au  essential  element 
of  the  offense.  The  existence  of  such  an  in- 
tent must  be  shown  as  a  facl.  Implied  malice 
Is  sufficient,  at  common  law,  to  make  tbe 
offense  murder,  but  under  our  Statute,  to  make 
it  murder  in  tbe  first  degree,  actual  malice 
must  be  proved.  Upon  this  question,  tbe  state 
of  the  prisoner's  mind  is  material,  ja  behalf 
of  the  defense,  insanity,  Intoiication  or  any 
other  fact  which  tends  to  prove  that  the  pris- 
oner was  incapable  of  delitwration,  was  cotn- 
petent  evidence  for  the  Jury  to  weigh.  In- 
loxication  is  admissible  in  such  cases,  not  as  an 
excuse  for  crime,  or  in  mitigation  of  punish- 
ment, but  as  tending  to  show  tbat  tbe  less  and 
not  the  greater  offense  was  in  fact  committed.** 
StaU  V.  Johnton,  41  Conn.  BSS;  Jimei  v.  8laU, 
39  Ga.  004. 

"In  those  States,"  nys  a  learned  author,  "fn 
which  murder  has  been  divided  by  statute  into 
degrees,  it  has  been  held  tbat  if  tbe  accused 
was  intoxicated  to  such  an  extent  as  to  deprive 
him  of  the  power  to  form  a  design,  the  offense 
could  be  no  more  than  murder  in  the  second 
degree."  Lawson,  Insanity,  p.  74;  1  Wharton, 
Cnm.  Law,  §S  51.  62. 

"Drunkenness,  we  have  seen,  does  not  In- 
capacitate one  to  commit  either  murder  or  man* 
elaugbter  at  llie  common  law,"  says  Mr. 
Bishop,  "because  to  constitute  either  the  specif- 
ic intent  to  take  life  need  not  exist,  but  general 
malevolence  Is  sufficient.  But  where  murder 
ii  divided  l>y  statute  Into  two  degrees,  and  to 
constitute  it  in  the  first  degree  there  must  be 
the  specific  Intent  to  take  life,  the  specific  in- 
tent does  not  In  fact  exist,  and  the  murder  to 
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■tot  intfali  oegree  where  one,  not  meaoiDK  to 
commit  bomiclde,  becomea  bo  dniDk  ai  to  be 
incapable  of  intendlnK  to  do  il  anil  tben  kills  & 
mmn  "     BUhop,  Cr.  L.  §  404. 

Tliia  oooTt,  although  not  alwa^  enaodatlDg' 
ft  with  entire  accuroc;,  baa  conatHnlly  KCOg- 
Dized  tbe  mle  declared  In  the  above  casca. 
Thus,  in  Bmurr  v.  State,  88  Inii.  604.  where  it 
appeared  that  the  accused  was  excited  by  in- 
tuiioatiiii;  drink  at  the  time  ot  the  homicide, 
an  iDstruciioD  was  approred  ae  accuretelf  ex- 
pressing tbe  law,  In  which  tbe  ]urr  were  told 
tbat  "Toiimtary  Intoxication  ia  no  exciiae  for 
crioie  as  long  as  tbe  offender  i«  capable  of  con- 
ceiTiog  en  intelligent  deaicn." 

So  ID  FWur  V.  Statt,  64  Ind.  485,  a  prosecu- 
tion for  larcenj,  after  Btatlng  the  general  rule 
tbat  voluntary  iatoxication  is  no  eicuM  for 
crime,  onleaa  the  habit  has  been  indulged  to 
•uch  an  extent  as  lo  pervert  or  deiLroy  the 
mcDtal  facuitiei,  tbe  court  said:  "There  are 
cases  which  hold  that,  in  prosecutions  for  mur- 
der, dmnkenncas  at  the  time  may  be  shown  as 
alfectine  tbe  question  of  premeditation."  Daa- 
Dm  T.  StaU,  16  Ind.  428;  Bradley  v.  Slat*.  81 
Ind.  494;  Boffert  v.  Slate,  88  Ind.  648;  Cluek 
T,  8taU,  40  Ind.  263;  Baiteu  t.  Slate,  26  Ind. 
4S2;  Ao^'nwrt  t.  SlaU.  IlSlnd.  010, 18  West. 
Bep^  SOB. 

When  a  homicide  results  from  the  use  of  a 
dangerous  and  deadly  weapon,  tbe  law  itnpiles 
malice  and  an  intention  to  kill  from  the  eSect- 
We  use  of  the  weapon,  and  therefore  tbe 
crime  is  presumably  muitier  in  tbe  second  de- 
gree. No  degree  of  mental  dtsturbatice  pro- 
duced by  TOluntary  intoxication  will  of  Itself, 
disconnected  from  sudden  beat  or  other  cir- 
enmatances,  avsil  to  reduce  the  crime  to  a 
lower  grade,  unless  such  a  diseased  condition 
of  tbe  mind  has  followed  the  habit  of  Intoiica- 
tion  as  to  render  the  accused  incapable  of  dis- 
Ifngiiishing  between  right  and  wrong,  or  of 
coDtrollin^  his  conduct  when  free  from  tbe  In- 
flnenoe  of  intoxicating  drink.  But  in  tbe  ah- 
Knee  of  evidence,  either  direct  or  circumstan- 
tial, there  is  no  presumptioD  from  the  mere  fact 
tbat  a  homicide  was  committed,  except  it  be  in 
the  perpetration  of  tbe  oBentea  mentioned  in 
the  atalutc,  that  it  was  done  with  deliberation 
or  premeditated  malice.  Hence  the  conclusion 
iD^ically  follows  tbat  murder  in  tbe  first  de- 
gree, in  which,  under  our  Statute,  premeditated 
malice  i»  the  distinguishing  ingredient,  can 
only  be  committed  by  one  possessed  of  the 
mental  capacity  to  deliberate  and  premeditate, 
and  that  a  homicide  committed  by  one  who 
was  at  the  time  for  any  reason  incapacitated  to 
think  deliberately  or  determine  rationally  as  to 
tbe  quality,  character  and  consequences  of  the 
act.  cannot  be  murder  in  the  6rst  degree.  Beg. 
T.  Darit,  14  Cox,  Cr.  Cas.  503,  28  Eug.  Rep. 
(Moak's  note*)  6ST. 

In  order  that  there  may  be  DO  mlsapprehea- 
■lon  and  to  prevent  Toluniary  Intoxication  from 
being  nsed  as  a  cloak  to  shield  those  who, 
from  sheer  wickedness  of  heart  and  regardless 
of  consequences,  allow  thcuieeUes  to  bo  driven 
to  the  commission  of  crimes,  it  should  be  said 
that  mere  intoxication,  In  the  absence  of  such 
tnealal  incapacily  reaultioe  therefrom  as  ren- 
ders one  who  takes  tbe  life  ot  another  inca- 
pable of  thinking  deliberately  and  meditating 
miionally  upon  the  purpose  to  take  human 
8L.R.  A. 


life,  and  which  leaves  him  with  full  power  to 
know  tbe  (Quality  of  bis  act  and  to  abstain 
from  doing  it,  cannot  of  Itself  be  regarded  as 
sufficient  to  reduce  a  homicide  from  murder  in 
tbe  first  to  murder  in  the  second  degree. 
Walker  v.  Stale,  86  Ala.  7,  7  Am.  St.  Rep.  17; 
1  Biahop,  Cr.  L.  §  410. 

"In  other  words,  there  must  be  theabsence  of 
tbat  self-determiuiDg  power  wbich,  in  a  sane 
mind,  renders  itconscious  ot  tbe  real  nature  of 
Its  own  purposes  and  capable  of  resisting 
wrong  impulses.  Where  this  self-Koverning 
power  Is  wanting,  whether  it  is  caused  by  in- 
sanity, grosB  intoxication  or  other  cootrolUng 
influences,  It  cannot  be  said  truthfully  that  the 
mind  is  fully  conscious  of  its  own  purposes 
and  dellberales  or  premeditates,  in  the  sense  of 
the  act  describing  murder  In  Che  jrst  degree.* 
Jorui  V.  Com.  supra. 

DruuhennesH  cannot  be  considered  as  an  ex< 
case  for  crime,  but  may  be  taken  into  con- 
sideration tor  the  purpose  solely  of  passing  on 
the  fact  of  premeditation,  keeping  in  view  tha 
fact  tbat  a  man  may  act  with  premeditation 
while  under  the  influence  of  intoxicating 
liquor,  or  be  may  have  harbored  the  design  to 
commit  the  crime  before  becoming  intoiicnled. 
People  V.  Williamt,  48  Cal.  843;  8taU  t.  Bobin- 
ton..  20  W.  Va.  718.  48  Am.  Rep.  799. 

It  s ' "  • 

Intoxication  as  a 

dering  the  accused  criminally  irrespon Bible, 
but  only  with  intoxication  resulting  in  that  de- 
gree of  mental  disturbaoce  or  distortion  that 
renders  the  accused  incapable  of  committing 
murder  in  the  flrst  degree. 

By  giving  tbe  I2tb  instruction  the  court  gan 
full  recoenilion  to  the  fact  ttiat  tbe  subject  of 
tbe  voluntary  intoxication  of  the  accused  was 
before  the  jury  for  consideration.  Tbe  Jury 
were  told,  correctly  enough,  with  what  abhor- 
rence the  law  looked  upon  frenzy  arising  solely 
from  jealousy  and  anger,  and  from  wicked  and 
ungovernable  passions,  which  did  not  result 
from  mental  lesion.  They  were  also  told,  with 
eminent  propriety,  that  the  condition  of  mind 
which  usually  and  immediately  follows  the  ex- 
cessive use  of  alcoholic  liquors  is  not  tbe  un 
soundness  of  mind  meant  by  our  law,  and  that 
poluctary  drunkenness  did  not  excuse  or  pal- 

These  instructions  were  all  well  enough  as 
far  as  they  went,  but  the  question  back  of  all 
tbat  was,  whether  drunkenness,  if  it  existed  to 
tbe  extent  of  depriving  the  accused  of  Iba 
power  of  deliberation,  might  be  considered  by 
tbe  Jury  as  disproving  an  eascntial  ingredient 
in  the  crime  of  murder  in  the  SrsCdegiee,  viz., 
the  deliberate  intention  to  take  human  life. 

When  the  accused  asked  tbe  court  to  in- 
struct ths  Jury  that  voluntary  inloxicatloD 
might,  In  case  a  menial  condition  had  resulted 
therefrom  which  Incapacitated  him  from  delib- 
erate thought  or  rational  determination,  reduce 
(he  crime  from  the  highest  to  a  lower  grade  of 
murder,  the  court  refused.  The  Jury  were 
then  left  without  the  means  of  dislinguisblng 
between  voluntary  Intoxication  as  an  excuse 
for  crime  and  intoxication  as  affecting  that  par- 
ticular condition  of  mind  necessary  to  consti- 
tute the  crime  ot  murder  in  the  first  degree. 
After  admitting  evidence  tending  to  show  that 
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tbe  arccwd  wis  to  the  baUt  of  drioklog  alco- 
bolic  BtiDiulants,  and  that  be  had  drank  to  ex- 
cew  OD  the  duj  of  tbe  bomiclde,  tbe  jury  were 
Bot  only  (old  that  druuktuaess  was  not  only 
no  excuse  or  palliation  for  crime,  but  wf  tbout 
any  eiplnualion  tbej;  were  left  to  Infer  Ibat  if 
ft  bad  9DJ  effect,  it  was  to  Bf^K'^^Bie  the 
oftcDse.  Either  Lbe  jury  murt  have  excluded 
the  evidence  of  {nloxiconoa  from  tbelr  intDila 
aliofcelber,  or  they  must  have  glren  ft  an 
effect  prejudicial  to  tbe  accused.  Tbe  jury 
may  have  iKlievctl,  aa  did  tbe  court,  thai 
dtlioiigh  tbe  accused  may  not  have  h:id  tbe 
mental  capacity  lo  tbiok  oelilwralely  or  deter- 
mioe  rationally,  if  hiaincapacitv  resulted  from 
voluntary  intoxication,  he  might  be  gu'iiy  of 
murder  in  tbe  first  degree  neTerilieless.  In  tbe 
absence  of  any  claim  of  preconceived  desiRD,  it 
wa*  therefore  prejudicial  error  to  refuie  tbe 
iDSlructioD  asked,  which  contain*  ao  accurate 
■tatement  of  the  Uw, 

Tbe  court  of  ita  own  motion  charged  the 
Jui7  aa  follows:  "The  defense  of  Insanity  is 
one  very  frequently  made  in  cases  of  tbiskuid. 
and  it  ia  one  which,  I  may  my  to  you,  should 
be  very  carefully  scrutinized  bythejury.  Tbe 
evidence  to  this  point  should  be  carefully  con- 
sidered and  weighed  by  the  Jury,  for  tbe  rea- 
KD  that  if  the  accused  was  in  truth  insane  at 
the  time  of  the  commisaioD  of  tbe  alleged  acta, 
tlieo  be  ought  not  to  be  punished  for  such  acts. 
The  evidence  on  tblaquealion  of  insanity  ought 
to  be  carefully  considered  by  the  jury  for  an- 
other reason,  and  that  is,  because  a  due  regard 
for  the  ends  of  iustlce  aud  tbe  peace  and  wel- 
fare of  society  demands  it,  to  tbe  end  tbat  par- 
ties charged  with  crime  may  not  make  use  of 
the  plea  of  Insanity  to  defeat  the  ends  ot  jus- 
tice and  aa  a  Bbield  to  protect  them  from  crim- 
tnal  resfionsibility  in  case  of  violation  of  law." 

This  inslructioD  met  with  unqualiQed  ap- 
proval in  Saiej/er  v.  Slate,  85  Ind.  HO.  and  the 
principle  therein  enunciated  bas  been  referred 
to  approvingly  in  SaiulertY,  State,  SI  Ind,  U7, 
■nd  Bvtler  v.  State.  ST  Ind.  87S. 

It  can  hardly  be  said  to  contain  tbe  state- 
ment  of  any  proposition  of  law,  but  is  rather 
In  tbe  nature  of  a  general  disparagement  of  tbe 
defense  of  insanity  which  the  accused  bad 
pleaded  as  provided  by  statute.     A  case  might 

EBsibly  arise  in  wbicn  such  a  statement  could 
appropriately  made  by  the  court.  As  the 
tudfinienl  in  the  present  caae  must  be  reversed 
or  other  reasons,  we  do  not  determine  whether 
or  not  it  constituted  reversible  error  in  this  case. 
It  is  sufficient  to  say  that,  as  at  present  consti- 
tuted, the  court  does  not  regard  with  favor  any 
itaiements  by  tbe  trial  court  wblcb  are  desiirned 
to  cast  discredit  or  suspicion  upon  any  defense 
which  ti  recognized  by  the  law  as  legitimate, 
uid  which  an  accused  person  is  making  in 
apparent  good  faith.  In  this  respeci  we  are 
snable  to  appreciate  any  well-grounded  dis- 
tinction between  tbe  defense  of  insanity,  self- 
defenM  or  alibi.  Line  v.  Stnte,  01  Ind.  ITS; 
&7ter  v.  Btale,  06  Ind.  878;  Albin  v.  State.  08 
Ind.  099;  Simmoni  v.  Slate,  «1  Miss.  248;  Date 
mm  V.  ^le.  63  Miss.  311:  Thompson,  Trials, 
g£483. 

In  those  jurlsdlctiona  where  judges  are  per- 
mitted to  comment  upon  Ilie  weight  and  value 
of  evidence.  It  bas  been  held  proper  for  the 
court  to  caution  the  jut;  oonceming  a  defense 
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which  Judldal  expertenc*  baa  Aowd  to  b« 
often  attempted  by  contrivance  and  perjurv, 
Oom.  V.  Wditter,  S  Cuah.  3S5;  Tbompsoii, 
Trials.  §  2184. 

*  This  rule  does  not  prevail  in  Indiana.  I7n> 
ruA  V,  State.  105  Ind.  117,  S  West.  Hep.  flS2. 

At  the  proper  lime  tbe  court  was  requested 
to  give  instnictions  numbered  10  and  II,  which 
are  in  tbe  following  languagei 

"  10.  Tbe  court  presumea  tbe  defendant  tc 


thnugbout  Uie  trial  of  the  cause,  step  by  step; 
and  you  cannot  find  tbe  accused  guilly  of  any 
of  the  crimes  covered  by  the  indictment  until 
the  evidence  la  tbe  cauee  aatisflea  you  beyond 
a  reasonable  doubt  of  hia  guilt.  And  so  long 
as  you,  or  any  one  of  you,  have  a  reasonable 
doubt  as  to  tbe  existence  of  any  of  the  several 
elements  necessary  lo  constitule  the  several 
crimes  above  defined,  tbe  accused  cannot  he 
convicted  of  such  crime. 

"  II.  And  here  tbe  court  inMnicts  yoa  that 
tbe  mere  fact  that  a  grand  jury  bas  relumed 
an  indictment  against  the  accused  does  not 
raise  any  presumption  that  the  accused  hal 
been  guilty  of  any  crime,  and  you  must  not 
take  tbe  filing  of  the  indictment  as  raising  any 
such  preiiumptlon  until  you,  and  each  of  you, 
are  satisfied  beyond  a  reasonable  doubt,  by  the 
evidence  here  Introduced  before  you,  without 
reference  lo  tbe  nature  of  the  indictment,  that 
tbe  accused  la  guilly  of  aome  of  tbe  grades  of 
homicide  covered  by  this  Indicbnent,  there  can 
be  no  conviction." 

Tbe  court  declined  to  gf  vedtber  of  the  above, 
and  it  la  conceded  that  the  subjecta  embraced 
dierein  were  not  covered  by  the  general  charge. 

In  CaelU  v.  Stale.  76  Ind.  !&,  a  Judgment 
of  conviction  for  ao  assault  and  battery  with 
intent  to  commit  mnrder  was  reversed  for  no 
other  reason  than  the  refusal  of  tbe  court  to 
give  an  Instruction  subsientially  like  that  num- 
bered 10  above.  While  we  might  hesitate  to 
reverse  a  judgment  which  was  correct  in  all 
other  respects,  we  can  see  no  good. reason  wby 
such  an  instruction  should  be  refm^ed  when 
seasonably  requested,  unless  tbe  subject  of  the 
individual  reaponsibitity  of  each  juror  bos  been 
adequately  covered  in  some  other  charge. 

There  was  no  error  in  refusing  the  lltb 
charge.  It  must  be  assumed  that  the  Jury  un> 
derstood  from  the  general  charge  of  the  court 
that  the  law  surrounded  the  accused  with  the 
presumption  of  innocence  notwithslandingtbe 
return  of  an  indictment  against  him,  and  tbat 
that  presumption  continued  until  It  was  over- 
come by  the  evidence.  It  most  be  assumed 
tbat  jurors  are  men  of  ordinary  Intelligence 
and  that  they  are  possessed  of  the  informaiion 
common  to  well  Informed  citizens. 

After  the  most  careful  consideration  of  tba 
Instructions,  we  are  impressed  with  tbe  con- 
viction tbat  too  many  doubtful  questions  were 
resolved  against  the  accused,  and  tbat  prejudi- 
cial error  may  have  Intervened  in  tbe  failure  of 
the  court  to  give  the  jury  the  instructions  re- 
quested upon  the  subject  of  tbe  mental  iac&. 
pacity  of  the  accused,  resulting  from  voluntary 
mtoxication,  to  commit  the  aiate  of  murder 
In  the  first  degree.  A  judgment  of  a  court 
which  pronounces  tbe  extreme  penalty  of  tho 
law  upon  a  huDun  being  abould  be  free  from 
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■ny  error  whtcli  mttj  ban  multed  (o  Uie  pre]* 
Dtuce  of  tbeperaon  cODdemoed.  Lest  tbe  one 
before  ns  maj,  for  tbe  reasoDS  given,  not  be, 
it  it  retorted. 

Tbe  clerk  will  mike  the  proper  order  cop- 
oemiDg  tbe  »ppellant. 

EUIotU  J.: 

The  IBtb  iDstnictioD  dlsapproTed  by  tbe 
conct  fa  copi«d  word  for  word  from  tha  In- 
■tniction  given  in  the  case  of  Sawyer  v.  State, 
33  lad.  80.  Wordeo,  J.,  deliveriug  the  nnan- 
imoua  opinion  of  tbe  court  io  that  cose  said: 
"Tbe  obfiervatioaa  of  the  court  Id  tbat  respect 
meet  our  unqualified  approval.  Aa  staled  bj 
the  court,  where  the  defense  of  IniianitT  la  in- 
terposed to  a  criminal  prosecution,  uc  evi- 
deoce  relating  lo  it  shoula  be  carefully  and  in- 
tellieentl;  scrutinized  and  considered  for  the 
double  reason  tbat  a  really  Insane  persuD 
•bould  not  be  convicted,  and  a  really  sane  one 
should  not  be  acquitted  and  aufTered  to  go  un- 
punished for  his  crimes  on  tbe  false  theory  of 
usanitf."  This  ia,  aa  I  am  unalterably  con- 
vinced, sound  aense  and  sound  law.  if  tbe 
decision  stood  ^one  I  ahould  be  heartily  for 
nulaining  It,  for  1  believe  tbat  it  is  inlrinalcal- 
ly  rigbl.  But  it  doea  not  stand  alone,  for  it 
baa  been  repeatedly  approved.  Butler  v.  State, 
97  lod.  878;  Sandert  t.  8taU,  U  Ind.  147; 
Onetis  V.  State,  68  Ind.  278. 

Other  courts  have  declared  a  like  doctrine. 
F».-pU  T.  Batt^)«rBer,  46  Cal.  860;  FwpU  v. 
Jknnie.  39  Cal.  S25;  StlUd^i  Com,  1  City  Hall 
Bee.  185;  MeEte  v.  PeopU.  88  N.  Y.  lliS. 

In  ODB  of  tbe  caaeB  cited  the  Jury  were  In- 
•trucied,  aa  to  the  defense  of  insanity,  that, 
"from  its  nature  It  ought  to  be  received  In  all 
camv*  by  Jurors  with  the  greatest  degree  of 
«aiition  and  circumspection.  In  another  case 
(be  jury  were  instructed,  concerning  the  plei 
of  insanity,  tbat  "it  is  a  plea  sometimes  re 
snrted  to  in  cases  where  eggravated  crimes 
have  been  committed  tinder  circumstances 
which  afford  full  proof  of  overt  acts,  and  ren- 
der hopeless  all  other  means  of  evading  pun 
iihment.  Wliile,  therefore,  il  ought  to  oe  re- 
ceived as  a  notlessfull  andcomplete  thanit  Isa 
humane  defense,  when  satisfaclorily  eatab- 
Ikhed,  it  yet  should  be  examined  with  great 
care  lest  an  ingenious  counterfeit  of  the  malady 
furnish  protection  to  guilt" 

It  la,  ma  Is  everywhere  laid  down,  the  duty 


of  a  court  to  abide  by  fta  decMons  unless  It  is 
denioDslrated  that  they  are  against  reason,  and 
this  rule  ought  of  Itself  to  constrain  us  to  ad- 
here to  former  decisions;  but  in  this  inatance  I 
am  convinced  that  the  court  is  departing  from 
a  decision  not  only  without  reason,  but  against 
both  reason  and  authority. 

The  departure  ia,  I  deferentially  affirm,  a 
step  in  tbe  wrong  direction.  Our  decisions 
have  already  too  greatly  restricted  the  rigbla 
and  duties  of  trial  judges,  and  I  am  firmly  con- 
vinced tbat  it  ia  a  mistake  to  fetter  them  slill 
more.  A  trial  Judge  is,  as  I  believe,  more  than 
a  mere  moderator,  oramererebearser  of  aiereo- 
typed  phrases,  for  It  is  bis  right  and  bis  duty 
to  give  the  Jurv  such  advice  and  such  cautiona 
as  shall  assist  them  in  reaching  a  Just  conclu- 

Tbat  the  defense  of  Insanity  ia  one  frequent- 
ly resorted  to  la  a  tnatt^r  oc  common  knowl- 
edge, and  ft  la  so  treated  in  tbe  text-books  and 
decisions,  and  yet  tbe  instruction  before  ua  is 
condemned  simply  because  the  Jury  are  in- 
formed tbat  It  is  a  defense  that  is  frequently 
made.  This,  as  I  understand  tbe  opinion  of 
the  court,  is  tbe  only  infirmity  in  tbe  instruc- 
tion. To  me  it  seemi  an  element  of  Strength, 
not  of  weakness. 

Our  Statute  makea  tbe  defense  of  Insanity  a 
peculiar  one.  Some  of  tbe  conrta  hold  tbat  It 
must  be  establisbed  beyond  a  reason sble 
doubt.  Other  courts  bold  tbat  it  must  be 
established  byapreponderanceof  the  evidence, 
and  still  others  bold  tbat  It  is  enough  if  the 
evidence  rulsea  a  reasonable  doubt  of  tbe 
sanity  of  the  accused;  but,  while  the  courU 
differ  upon  the  points  mentioned,  Ibev  agree 
tbat  the  defense  of  insanity  is  a  peculiar  one, 
subject  to  be  abused  and  meriting  rigid  scru- 
tinjv. 

While  I  dissent  from  that  part  of  tbe  opin- 
ion which  disapproves  tbe  18th  instruction,  I 
concur  In  tbe  conclusion  that  the  judtrment 
should  be  reversed,  for  I  think  that  tbe  very 
able  opinion  of  tbe  court  prepared  by  tbe  cb  [et 
Justice  unanswerably  proves  that  wbcre  the 
element  of  premeditation  is  essential  to  create 
the  crime  oi  murder  in  tbe  first  degree,  tbe  ac- 
cused cannot  be  found  guilty  of  that  crime  It 
at  the  lime  of  the  killing  he  was  so  completely 
overcome  by  intosicatjon  as  to  be  Incapable  A 
premedi  [  ation. 

Coffisy,  J.,  concon  with  EUlottt/, 


OHIO  BUPRESIE  OOUBT. 
OrIs  D.  TBOHAN   a  tO.,  nft.  in  Err. 
Qeorgo  0.  POWERS. 
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of  vham  fa  a  Itvatao  Um«irader,  and  tbe  other 
la  his  wife,  the  husband  M  not  a  oompetfnt,  dis- 
interested wltnsM,  wltbln  the  meanluK  of  section 
SWl  of  tha  Bevtaed  Bututco,  and  the  will  Is  In- 


!.    The  two  wltiiMn«a  to  »  Tertaal  vrlU 

mnat  be  competent,  disinterested  n' 
at  the  time  of  fbelr  attestation,  and  tl 


Nom.— mo  liejlneil. 

A  win  k  a  lecal  deolaiation  of  a  man's  Intention 
vblcb  be  wills  to  tie  performed  after  his  death. 
Jasper  v.  Jasper,  IT  Or.  SSO. 

It  la  an  Imtrument  wberetir  a  pemn  makes  a 
Arpoaltlon  of  bis  property,  to  take  e(tec:t  after  his 
4gaUi.  Cover  v.  Btem.  •  Cent.  Bep.  IDB,  87  Hd.  US. 
6L.R  A. 


Tbe  more  general  and  popniar  denomlnBClon  of 
a  will  or  testament  embraclnR  both  real  and  per- 
sonal property  la  "laat  will  and  teetaraent.'' 
Complon  T.  UoMaban,  I  West.  Bep.  US.  U  Uo. 
App.  4S4, 

Although  the  statute  reqolraa  a  will  to  be  In  writ- 
ing, yet  where  a  will  required  oertam  propertr 
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ntulMUie  wiil.oaiinot  be  removed  brarenuDola- 
tlon  of  wioh  iDMreu  at  the  time  the  will  la  md- 
Blittad  to  probate,  oc  at  the  trial  of  an  Iwue  to 
ooDteat  tbe  TolkUtr  ot  the  will. 
8.  Section  B9S6  of  fhm  Bevlaed  Sta,t- 
nteOi  a*  to  the  elfeat  of  a  irltneBa  being  a  dev- 
laeeor  legatee  under  the  will,  la  not  applicable 
to  verbal  Willi. 


(Uamh  18.  Ilea) 

ERROR  fo  the  atcuit  Court  for  Cuyahoga 
Couoljr  to  review  a  judgnieut  In  favor  of 
plaintiff  tendered  upon  appeal  from  the  Court 
of  Common  Pleas  Id  an  action  brought  to  Bet 
■side  a  certain  will  upoD  the  ground  that  tbe 
Btatutoty  requiremenla  as  to  subscription  were 
not  complied  with.    JJ^rtned. 

Tbe  facta  are  fully  elated  in  the  opinfou. 

Meitrt.  Alvord,  AlTord  A  Bftptiate, 
for  plaintiffs  io  error-. 

Bev,  Btat.,  g  6S25,  controls  and  (^verus  In 
tbe  case  of  nuncupative  wills,  as  in  tbat  of  wills 
Kenerally,  and  under  its  provisions  Orris  D. 
vroQian  was  in  the  very  moment  that  be 
signed  the  will  by  operation  of  law  stripped  of 
aU  iDterest  and  wholly  devested  of  Ihe  same, 
and  thus  became  a  dislbterestcd  witness. 

The  Slatut«  devesting  the  husband  of  all  In- 
tereel,  at  tbe  same  instant  devested  the  wife  of 
all  Inlerefet;  so  that  she  was  tbe  competeot,  dis- 
interested witness  named  iu  the  Btotute. 

Jatkmn  v.  Woodi.l  Johns.  Cas.  IflS;  Jaekton 
T.  Durland,  3  Johns.  Cas.  314;  Window  \. 
Kimball,  26  Me.  498;  1  Redf.  Wills,  p.  258. 

U  the  provisions  of  thai  Statute  did  not  so 
operate  tbe  filing  ot  the  written  renunciation 
and  release  did;  and  thereafterfortbepurposijs 
of  making  tbe  will  a  valid  verlja]  last  will  as  it 
pertained  to  tbe  other  le^rotees  therein  named, 
they  were  both  competent,  disinterested  wit- 
nesaes. 

deck  T.  Grant,  16  Serg.  &  R.  1B8,  18  Am. 
Dec.  5Mj  Burntt  v.  SilUmin,  18  N.  Y.  83,  84 
Am.  Dec.  632;  1  Redf.  Wills,  pp.  256,  257;  1 
Bchouler,  WilU.  5  351,  p.  859. 

This  is  so  in  the  case  of  a  nuncupative  will 
as  In  that  of  any  other. 


BrayiUld  r.  Brayfleld,  S  Hair.  Sc  3.  SOS. 

Mean.  William  C.  Rogera  and  Willliuik 
RoblBon,  with  Ur.  H.  C.  White,  for  de- 
fendant in  error; 

A  bequest  to  a  husband  makea  a  wlf«  incotn- 
peteut  to  testify  in  behalf  of  tbe  will. 

Wimlmn  v.  Eimima.  25  Me.  408;  1  Redf. 
Wills,  pp.  1B8,  I^.  357,  258  ;  Bbldfatt  v. 
BoviiiTig,  2  Strange,  1254;  Lmn  v.  ilamor,  73 
Me.  66;  JEtna  Int.  O'.jv.  SievtTit,  46  III.  81; 


AUi»,  110  Mass.  157;  Ih'ektTuon  y.  Diekinfvn, 
61  Pa.  401;  Abbott,  Law  Diet.  Diiinteratedi 
Bullitan  v.  Buliitan,  106  Mass.  476. 

The  relense  offered  in  evidence  should  hnTO 
been  filed  in  the  probate  court,  and  before  pro- 
bate, and  not  for  the  first  time  iu  the  circuit 

Workman  v.  Dominiek,  8  Strobh.  L.  581. 

Witnesses  to  wills  must  be,  in  every  way, 
competent  at  tbe  time  of  ainiing. 

trink  T.  /tonif,  46  N.  H.  IK;  PatUn  t, 
TaUman, 27 Me.  17;  UorUint. Ingram,  Hired. 
L.  868;  HiggiM  7.  Carlton.  28  Md.  117.  140; 
t-teatartM.  Harriman,  66  N.  H.  26;  1  f'chouler. 
Wills,  g  851;  Ptate  v.  AUU.  110  Ha-ts.  157; 
Haice*  T.  Bumphrq/,  8  Pick.  860, 20  Am.  Dec. 
4tiS. 

DiekmsA,  J.,  delivered  the  opinion  of  the 

Mary  A.  Powers,  tbe  wife  of  the  defendant 
In  error,  George  O.  Powers,  died  on  the  IStb 
day  of  Decern  l>Gr,  1881,  leaving  is»ue  one  child. 
Orris  Irving  Powers,  who  theresfter,  and  be- 
fore Ibis  suit  was  begun,  died  aged  sli  monthly 
It  was  claimed  that  Mary  A.  Powers,  in  her 
last  sickness,  mnde  a  verbal  will,  which  was  on 
tbe  lb  111  day  of  December,  1881,  reduced  to  writ- 
ing, and  subscribed  by  Orris  D.  Vroman  and 
bis  wife  Emma  J.  Yroman  as  witnesses.  The 
alleged  verbal  will  was  presented  to  and 
admitted  to  probate  by  the  Probate  Court  of 
Cujaliogn  County.  By  the  terms  of  tbe  will. 
Orris  D.  Vrorasn,  Joseph  Vroreian,  Albert  K. 
Vroman  and  Adiram  Vroman,  the  piainlifls  in 
error,  brothers  of  Mary  A.  Powers,  and  Orri» 
Irving  Powers  are  named  as  the  several  legatees 


Clven  to  a  person  named  to  be  distributed  by  him 
*'aocordlnB  to  private  InstructlODS  I  give  blm;" 
wtalob  Instniotions  were  vert>al  and  dlrcctod  pay- 
ment  of  the  property,  which  la  In  a  tomiga  coun- 
try, to  relatives  In  that  country,— equity  ulU  carry 
out  the  Intention  by  charging  the  letwlco  with  a 
construotlve  trust  in  favoc  of  the  beneflolarlea 
named  In  the  private  Instructions  to  him,  as 
against  the  otber  belrs;  nod  he  will  not  be  charged 
with  a  trust  In  favor  Ot  the  latter.    Curdy  v.  Ber- 

SmurapaOet  uDI;  rul<  tn  VMiMU  SMa. 
A  nuncupative  will  must  be  strictly  proved  In  aU 
Msentlal  points.   BcaUe  v.  Emmona  (Ga.)  Uarah 
10,  itau. 

To  render  a  nnnoupatlve  will  valid.  It  must  ap- 
pear ttiBt  the  deceased  was  in  erfrcmls  when  ha 
made  It;  and  It  Is  Invalid  where  deceased  had 
plenty  of  time  and  opportunity  to  szecul«  a  for- 
mal written  will.    lUd. 

One  of  the  formalltlea  required  by  the  Loutalana 
Civil  Code  la  tbe  ooufecUon  of 
8L.R.A. 


patlve  In  form  and  received  by  publlo  set  Is  that 

the  act  muBttie  received  by  a  notary  In  ttie  pres- 
ence of  three  witnesses  residing  hi  the  part^b 
where  the  instrument  Is  made.  This  formality 
must  be  observed;  otbenrlge  the  testament  Is  null 
and  void.    Welckv.  Heone  (La.)  Dec  IT.IBBS. 

Nuncupative  (estamenia  ate  full  proof  of  them- 
selves. They  must  beai  upon  tbelr  faces  the  evi- 
dence that  all  the  formalities  required  by  law  hare 
been  complied  with.  An  omiaeloii  of  any  formal- 
ity cannot  be  suppUad  by  evidence  ikAon  the  t>«- 
tJLment.   Ibfd. 

If  executed  before  two  competent  wltnenes  onl^ 
It  la  Invalid;  and  it  eieouted  before  tbree  witnesses, 
one  of  whom  did  not  understand  the  language  la 
which  the  will  was  drawn  up  end  the  testator  ex- 
pressed hlmselt.  It  Is  Invalid.  DauterlvHS  Buo- 
oesslon.eSLa.  Ann.  logs. 

A  nuncupative  will  under  private  signature  need 
not  be  shown  to  have  been  dictated  by  the  testator 
when  written  out  of  the  pie^aoe  of  the  wltneea, 
Pfarr  v.  Belmont.  W  La.  Ann.  2H. 

A  verbal  will,  to  be  valid,  must  be  proved  by 
three  wltneeses  present  at  the  maUng  thereof.  anA 
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tit  MuT  A.  Poven.  SnH  wu  brought  bj 
George  O.  Prwcti.  in  the  court  of  common 
ptta«.  aniDRt  the  plaintlfb  ia  error,  to  aet  aside 
ibe  will,  OD  Ibe  ground,  among  others,  that  it 
uta  not  njbscribed  br  two  competent,  dlaia- 
leresied  wiinesses.  The  caae  waa  tried  la  the 
court  of  coraiDOD  pleas  io  Hay,  18S4,  and  b; 
verdict  and  judgment  of  the  court  the  will  was 
■re  aside.  The  defendanta  appealed,  and  on 
February  IS,  1B8T,  the  case  waa  Uied  in  the 
circuit  court,  and  it  was  found  by  the  verdict 
and  judgment  rendered  therein  uiat  the  paper 
purportiog  to  be  the  last  will  of  Mac^  A. 
Poweia  was  noIberlMt  wilL  Durinfr  the  trial 
In  tbe  circuit  court,  a  written  renunciation  of  all 
fnlprest  uuder  the  will,  made  and  aigned  Febru- 
ary 13.  1887,  by  Orris  D.  Vroman  and  Emma 
J.  Vroman,  the  two  witnesses  to  the  alleged 
verbal  will,  was  filed  in  that  court,  wbicb 
tenuDciatioD,  on  being  offered  in  evidence, 
was  ruled  out  by  the  court. 

The  court,  among  other  matters,  charged 
the  Jury  as  follows:  "That  If  tbey  should 
find  from  tbe  evidence  that  one  of  said  wilneasefl 
10  said  will.  Orris  D.  Vioman,  was  tbe  brother 
of  ihe  leaiairiz  and  one  of  the  residuary  lega- 
Iks  mentioned  in  said  alleced  will,  and  that 
Mid  Emma  J,  Vroman  was  at  the  time  thi 
wife  of  the  aaid  Orris  D.  Vroman,  tbe  said 
witoesaea  to  said  will  were  not,  within  the 
neaning  of  the  Statute  of  Ohio,  competent, 
dtsioleresled  wiinesaea  to  said  will,  and  becauee 
of  that  fact  said  will  would  not  be  the  valid 
verbal  will  of  the  said  Mary  A.  Powers." 

It  is  contended  in  behalf  of  the  plaintiffs  in 
error  that  the  circuit  court  erred,  first,  In  charg- 
fog  Ihe  jury  that  Orris  D.  Vroman  and  Emma 
J.  Vroman.  under  the  conditions  above  staled, 
would  not  be  competent  and  di^inleresled  wit- 
sesaea,  within  tbe  meaning  of  the  Statute;  and 
second.  Id  refuaing  to  allow  the  paper  contain- 
in?  ihcir  renunciation  of  interest  to  be  put  in 


L  It  Is  provided  by  section  0901.  of  tho 
Revised  Statutes  tbat  "a  verbal  wiu,  made 
In  the  last  dckneaa,  shall  be  valid  In  rcapect  to 
personal  property,  if  reduced  to  writing,  and 
subscribed  by  two  competent  dialnteresled  wit- 
nesses, within  t«n  days  after  the  speaking  of 
the  tealameDtary  words;  and  if  it  be  provea  by 
said  witnesses  tbat  tbe  testator  was  of  souud 
mind  aud  memory,  aod  not  under  any  restraint, 
and  called  upon  some  person  present,  at  the 
time  the  testamentary  words  were  spoken, 
to  bear  testimony  to  said  disposition  as  bia 
wilL"  The  glatule  requires  that  both  the  wit- 
nesses shall  be  competent  and  disinterested, 
and  not  one  only.  In  our  Judgment,  Orris  D. 
Vroman  did  not  meet  Ibe  requirement  of  the 
Statute  as  to  competency  and  dislnteresledness. 
He  bad  a  sufllcientlr  immediate,  beneScial  In- 
terest in  tbe  will  todisqualify  him  from  becom- 
ing a  subscribing  witness  thereto.  Tbe  alleged 
wul  provided  that  a  certain  sum  of  money  in 
the  bands  of  her  brother.  Orris  D.  Vroman, 
belonging  to  the  testatrix,  if  not  used  for  her 
sickness  and  incident  expenses,  should  be 
placed  where  her  son  could  hare  It  on  arriving 
at  the  age  of  twenty-one  yeera;  and  that  if  be 
died  before  the  age  of  twenty  one  years,  the 
money  should  go  to  ber  brothers;  and  that, 
whatever  funds  were  to  cnmefrom  her  mother's 
estate  were  to  go  in  ihe  same  manner.  One  of 
tbe  wilnessea.  therefore,  being  incompetent  and 
disqualified  by  reason  of  interest,  there  was 
not  a  compliance  with  the  statuloiy  require- 
ment that  tbe  two  witnesses  to  the  verbal  will 
should  be  competent  and  disinterested,  and  the 
will,  in  conaeijuence,  cannot  be  held  to  be  valid. 
We  find  BO  error  In  the  charge  of  the  court. 

It  ia  urged,  however,  that  if  there  was  a  dis- 
qualification of  interest  in  one  or  both  of  the 
witnesses,  it  was  removed  by  the  operation  of 
section  5925  of  tbe  Revised  Btatuies.  which 


a  person  who  is  a  witness  to  tbe  v 


JTand 


be  made  tn  tlie  last  slcknen  of  tbe  testator.  The  I 
tern  ~lut  EtckDeH"iiieKii9<ncc(rcml«.  Carroll  v. 
Bnntaam,  SCtmt.  Rep.  US.  12  N.  J.  Eq.  GZS. 

tl  decedent  could  bave  made  a  written  wtll,  a 
aancupaUve  one  wUI  be  of  no  avail,  and  wbere  be 
lircd  Dine  daji  after,  dellberaCelr  ■eleoUns'  tbe 
nuncupative  method,  auch  will  oannot  be  admitted 
to  protialei.    IbldL 

Under N.  CCodCLfUlS,  a  nuncapative will wMoh 
b  put  tn  wrttlnx  wltbln  ten  dafs  after  It  It  made. 
aaj  tie  proved  br  tbe  wltp esses  thereof,  either 
l«loi«  or  after  the  lapse  of  ili  monttis  next  after 
b  »  made;  and  vbere  tbe  proof*  and  examination 
of  tbe  tnlaeoHSBrttoken.  and  an  order  Of  citation 
•Dd  putillcatlon  Of  notloe  made  within  the  six 
m  intba.  the  proceeding  cannot  tie  dlamlised  be- 
ouae  tl»  will  Is  not  admitted  to  protiate  within 
tbe  tfz  moDtba.  B»  H^good'a  Will,  UJl  N.  a 
K*. 

the  T^axaa  statute  euthorUnir  an r  penon  who  Is 
iiMiipete«itlomakeawlII,to~dlspoae  of  blsprop- 
crtr  br  noncupatlTe  will,"  doe*  not  apply  to  real 
PTopertr.  It  must  b«  oonatdeied  as  tnlendlngto 
n-cnact  tlte  tOTmer  law  on  tbe  subject  HoSettv. 
Ih^ett,  K  Tax.  9tt. 


mental  ImtiectlItT,  Interest  Or  orlme.  Fuller  v. 
Fuller,  SB  K;.  3U. 

A  statute  providing  tbat  a  bequest  sball  be  void 
wben  made  ton  subacrlblng  wlinees,  or  tbe  bua- 
band  or  wife  of  jsuota,  does  not  make  void  a  chari- 
table bequest  for  tbe  poor  of  a  religious  socletf  to 
oblrh  the  subaoriblng  witnesses  tteloog.  Qood< 
rich's  App.  ST  Conn.  2T5. 

A  huBtnnd  Is  not  dlsquallHed,  on  aooount  of  bis 
intereBl,  to  act  as  a  su  heciiblng  witness  to  a  will,  on 
the  ground  tbat  hla  wife  la  named  therein  as  a  dev- 
isee of  real  estate-  Bates  t-  Offloer,  10  li>wa, 
843. 

Prior  to  Statute  of  IBM,  a  will  waa  void  when  one 
of  three  wliDones  was  the  husband  of  one  of  the 
legatees.  Olddlngs  v.  Turreon,  S  New  Eng.  Bep. 
««,  68  VL  108. 

Where  tbe  will  oonlains  a  devtie  or  legacy  to  a 
town.  Id  truat.  a  taipaylng  Inbabllsnt  of  tbe  town 
la  not  thereby  tendered  an  incompetent  wltneas  to 
the  will.    Bt  Hinton,  8  Mew  Sue-  Hep.  801. 7S  Me. 

a. 

Where  tbe  will  oontalns  a  legacy  to  an  Incor- 
porated ball  asHociatlon, "  m  part  to  secure  a  liberal 
poUoy  In  respect  to  the  use  of  the  ball  for  oblects 
Of  public  Interest,"  a  atoekhotder  In  that  anoda- 
Hon  la  not  thereby  rendered  an  looompetent  wlt> 
neatotlte  wllL   IMd. 


idbyGoogle 


Mabbacbusettb  Bupbbmx  Jd] 


Mat. 


tbe  itill  caoDOt  otherwiM  be  proved  tfaan  by 
the  testimony  of  lucli  witness,  the  devise  or 
bequest  shall  be  void,  and  the  witness  shall  be 
competent  to  pre  testimony  ot  the  execuUnD 
of  tbe  will,  in  like  maoiieras  if  such  devise  or 
bequpst  had  not  been  made." 

This  secllon.  when  considered  in  coonectJon 
with  the  preceding  sectioaa  of  tbe  chapter,  in- 
cluding  lectioD  6916,  Is  clearly  applicable  only 
to  duly  executed  wTitt«n  wills.  Sectfoo  S919 
Kquires  that  "every  last  will  and  testament 
(except  nuncupative  wills  hereinafter  provided 
for)  shall  be  in  writing,  and  signed  at  the  end 
thereof  by  the  party  making  the  same  .  .  . 
and  shall  be  attested  and  subscribed  in  the 
presence  of  such  party  by  two  or  more  compo- 


The  sectloDs  Immediately  folic  wing,  embrac- 
Idc  section  6B26,  are  bo  connected  by  obvious 
reference  to  a  will  In  writing,  as  to  preclude 
the  idea  of  applying  tbe  last-mentioned  section 
to  nuocupalive  wTlla,  which,  by  the  Statute, 
are  assigned  to  a  aejMirete  and  aislinct  class, 
and  are  subject  to  different  requisites  and  con- 
ditions. 

Secllon  G92S  in  providing  that  "tbe  witness 
Aallbe  competent  togire  testimony  in  theez- 
ecndon  of  the  will,"  evidently  refers  to  tbe  full, 
legal  formalities  of  a  signature  by  Che  testator, 
and  an  attestation  by  competent  witnesses  who 
mbacribe  in  tbe  testator's  presence,  and  not,  as 
In  s  nuncupative  will,  to  the  testator's  speaking 
testameDlary  words  In  his  last  sickness,  whicu 
are  to  be  reduced  to  writing  and  subscribed  b; 
competent  and  disinterested  witnesses,  within 
ten  days  after  tbe  words  are  spoken. 

II.  The  renouncement  and  release  by  Orris 
D.  Vroman  of  all  right  and  interest  was  not 
filed  nntlimoie  than  five  years  after  tbe  verbal 
will  iaalleged  to  have  been  made.  Such  a  re- 
lease did  not  remove  bia  diaqualiflcation  asa 
wjlness.  Tbe  Statute  contemplates  ihe  vutbal 
will  as  made  In  the  last  sicknesa.  Within  ten 
days  after  the  speaking  of  the  testamentary 
words,  the  will  mast  be  reduced  to  writing,  and 
mbecrilied  by  two  nilnesses  who  are  then  com- 
petent and  disinterested, 

Tbe  rule,  it  Is  ssid,  which  reason  should  now 
pronounce  the  universal  one,  is  that  the  com- 

Ptency  of  witnesses,  like  that  of  the  testator, 
tested  by  one's  stai\is  at  tbe  time  when 
tbe  will  waa  eiecuied.  Scbouler,  fTilb, 
8  8S1. 


In  i^f fen  v.  Tallman,  Vt  He.  27,  the  coutt 
says:  "Tbe  competency  of  an  attesting  witneaa 
is  not  to  be  determined  npon  tbe  state  tA  facts 
exiatins  at  the  time  when  tbe  will  ia  presented 
for  proWe.  but  upon  those  existing  at  the  tima 
of  tbe  attestation. 

Id  Morton  v.  Ingram,  11  Ired.  L.  8S8,  it  was 
held,  that  a  person  named  as  executor  is  not 
competent  as  an  attesting  witness  to  a  will  of 
|>ersonalty;  and  that  his  subsequent  renuncia- 
tion and  release  will  not  make  bim  ho;  and  that 
he  muat  be  didntereated  at  tbe  time  of  wik- 
testation. 

In  Huie  v.  MeConneU,  9  Jones,  L.  4SB,  ths 
court  remarks:  "It  Is  well  settled  that  an  alteat- 
ing  witness  to  a  will  must  be  competent  at 
tbe  time  of  attestation,  and  that  no  siilraeqnent 
release,  where  the  objiection  is  one  of  interest, 
can  restore  competency." 

In  Workman  v.  Bominitk,  8  Strobh,  L.  689, 
ft  was  held  that  "credible"  means  compclcat; 
and  tbe  competency  of  the  witness  must  be  re- 
ferred to  tbe  time  of  attestation.  Frost,  J., 
said;  "This  point  is  settled.  It  is  alHrmed  by- 
all  the  elementary  writers.  ...  If  tbe  wit- 
nesses do  not  possess,  al  the  time  of  tbe  execu- 
tion of  tbe  will,  the  quality  required,  it  cannot 
afterwards  be  supplied.  If  any  of  tbem  be  not 
then  credible,  hy  reason  of  a  benefit  he  may  take 
by  (he  instrument,  be  cannot  be  made  crcdibis 
by  a  future  releaae.  .  .  .  The  will  would  be 
absolutely  in  the  power  of  the  witness.  If  bs 
consents  torelrase,  the  will  is  established;  if  he 
refuses,  tbe  will  is  annulled.  It  is  in  hia  power 
to  set  up  tbe  estate  at  auction  tietween  tb« 
legatees  and  next  of  kin.  and  sell  it  to  th« 
highest  bidder.  And  tbua.  bein^  first  briiied  by 
an  inlerest  in  Ihe  will  to  make  it,  be  is  open  to 
another  bribe  to  vacate  It" 

See  Sttwart  v.  Barriman,  B6  N.  H.  35;  flrttra 
V,  EumphTey.i'Pick..  860;  Bitjgint  v.  Carlton.. 
28  Hd.  116;  Peau  v.  AUU,  110  Masa.  157; 
AlliMn  T.  AUi»on,  4  Hawks,  141;  Tucter  t. 
Tvcker,  6  Ired.  L.  161;  Oreenl.  '&Y.  %  601. 

Tbe  rule  laid  downfii  tbe  above  citations  ac- 
quires additional  force  and  signiScance  when 
applied  to  tbe  attestation  and  eatablJsbmeot  of 
verbal  willa.  The  rule,  it  is  true,  in  its  appli- 
cation to  wills  la  writing,  ia  controlled  hj 
secllon  0935  of  the  Revised  Statutes,  but  that 
seclinn,  as  we  have  before  observed.  Is  not  ftp* 
plicable  to  nuncupative  wlUfc 


JtASSAOHUSBTTB  SUPREME  JUDICIAL  COURT, 
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may  avaD  himself  of  tbe  benefit  of  a 
Indonement  placed  thereon  b]r  suoh  bank  when 
It  transmltteil  tbem  to  Ita  oorrespondenC  for  tba 
purtxae  of  elTecttns  suob  oollectlou. 
S.  nie  legal  title  to  commerciai  pftpsr 
Indorsed  "For  eoUection"  pamea  only  so 
f u  as  to  enable  tbe  iDdorsee  to  demand,  receive 


Uclion.  I  V.  Btaster.  «8  U.  B.  1  WaU.  DM  tlT  L.  ed.  «6U. 

A  special  Indorsemeat  "Por  ooUeoUon"  en  aj  Wbere  a  bank  on  lb  own  proposition  enters  into 
promtsBor;  note  does  not  transler  the  owoeiilitp'an  arraiuceineat  with  another  baol^  whereby  It 
8L.R.A. 


Fbkbmah's  Natiorio.  Bauk  t.  Natiohai.  Tubs  Works  Co. 


and  me  for  the  taooej  to  ba  paid;  apon  auob  In- 
iVwBefnent  tbe  owner  mar  control  hia  naper  until 
il  Is  paid,  and  maj  Intercept  the  prooeedA  theroot 


ef  itoalf*  doei  not  imoir  tbat  It  it  tbeownec  of 
ibc  paper,  vbere  the  Indoraemeiit  of  tbn  tenk 
frota  wbich  ItB  title  «>•  derived  waa  of  the  aune 
Und. 
4.  A  b«iik  to  whl^i  eonuBoreUd  p»par 
ta>B  baen  trAJwmUtMl  for  ooUecttoQ  will  Dot 
be  permitted  H>  dlapate  tbe  llcht  of  tbe  owner 
ID  atop  pa^nwot  tliereor,  althouBti  It  bu  made 
ovdlu  OS  advkDOM  to  an  Intermediate  ooUeadoB 
■s^nt  OD  accouDt  Of  tlie paper,  U  tJieaamewere 
nuds  befoFB  the  paper  bad  been  ouUeated;  nor 
can  aucb  advaitoee  be  recovered  from  tbe  owner 
a*  eaaaay  paid  tor  bis  nee. 

(Kaf .  ISeCL) 

REPORT  from  the  Supreme  Judicial  Court 
for  BuffoUc  County  (C.  Allen,  J.)  for  the 
^uiion  ot  the  full  court  of  an  action  brought 
to  KCOTer  tbe  amount  alleged  lo  be  due  upon 
certain  accepted  drafts,  the  pujment  of  which 
bad  been  ttopped  b;  the  owu&r.  Jvigmtnt 
far  d£/tmdaa*. 


Tbe  Kational  Tube  Worts  Company  opei^ 

■ted  mills  at  McKeespnrt.  Pa.,  aod  bad  an 
ofQce  in  Boston,  nberettietrcaeurerwai  locHl«d 
and  the  financea  of  tbe  Company  were  kept. 


drofta  on  tbe  treasurer  in  Boston,  and  depnaiting 
them  with  the  People's  Bank  of  McKeeaport, 
of  which  C.  R.  BtuckBlager  was  cashier,  for 
collection. 

This  suit  was  tmrogbt  upon  two  of  those 
drafts,  which  were  aribe  with  the  exceplion 
that  the  amounts  were  different.  There  was 
also  a  count  upon  bd  account  annexed  for 
|T,ODO  for  motley  paid  to  defendant's  use,  and 
interest  thereon,  being  the  amount  paid  by 
plaintiff  lo  the  Penn  Bank,  under  date  May 
20,  1884 

The  following  is  a  copy  of  ooe  ot  the  drafts: 
(30,000.       HcKeesport,  Fa.,  Hayl7. 1B81. 

At  sijrhl  for  value  received,  pay  to  the  order 
of  A,  ChsudoD  twenty  thousand  dollars  and 
charge  this  oiHce  as  per  margin. 

National  Tube  Works  Co., 
to  E,  C.  Converse,  Aut.  Mgr.for  Pretident, 
Tf    Wm.    8.    Eaton,    Treaa.,    8  Femberton 

Square,  Boston,  Usss. 


^MleTtakea  to  «oI  kot  all  paper  aent  It  by  the  Utter, 
aad  to  transmit  tlie  proceed)  BC  or  upon  dealrna ted 
daces;  aod.  In  addition  to  such  aEenoy  and  aervloes, 
■■  paper  uansmUted  for  ooUectlon  oontalna  a  tpe- 
<al  or  reeirlctlve  Indonement,  tbe  form  of  wblob 
li  nwseaMd  by  the  collecting-  bank,  direoUnx  pa;- 
oeot  to  tbe  latter  for  the  traiumlttliis  bank,  and 
aatlDv  tl>Bt  tbe  paper  waa  to  be  oolleoted  at  par 
■Dd  tbe  proceeds  remitted  to  the  tranimlttlDK 
bank  on  spedlled  dates,  wtthont  eictaanae,— the 
nation  tbua  created,  botb  aa  mpeots  the  paper 
■nd  tbe  prooeeda  thereof  after  collection,  is  that 
of  principal  andaKa]t,and  not  ot  dablor  and  ored. 
mr.  Oonunerclal  Nat.  Bank  v.  Armstmng-,  BB  Fed. 
!l«^  IM;  FarnMT'a  Bonk  v.  Owen,  B  CMnch,  C.  O. 
IM. 

Wbers  a  banker  baa  received  trom  hla  oorrsS' 
poadeot  a  draft  Indorsed  for  collection,  which  Is 
indorsed  in  like  manoer  to  hti  oorreapondent,  he 
cannot  appropriate  the  prooseda  collected  tbeieon 
u>  tbe  lalty'r  debt  to  blmscU.  and  letuae  to  pay 
ibeownar.  aiy  Bank  v.Wetas,nTei.3Bl:  Sifeeny 
T.  Haater,  SS  T.  S.  1  WaU.  IM  (IT  L.  ed.  esi);  While 
T.  Mlnen  Nat.  Biink,  UB  U.  &  SW  tM  U  ed.  £S11; 
Pim  NaL  Bank  v.  B«no  County  Bank.  1  HcCiary, 
W,  S  Fed.  Ilep.  ai. 

An  Indonement  by  aoolleotingasentof  a  check 
ant  to  bin  for  collection,  without  uUuk  the  word 
"aceat,**  la.  lo  l>eha)f  of  Ut  prlnolpaU  an  Indoise- 
■eot  iBCKily  'or  the  purpose  ot  collection,  and  ia 
Bot  •  ruS'U'ly  of  the  genuineness  of  tbe  check. 
Xattonal  Oty  Bank  v.  Westooti,  US  N.  T.  M. 

The  iodoiaement  of  (be  words  **n)r  ooUeotlcm," 
«o  loradoca  BcoompaayiDg  I>iUs  «f  ladlns  attached 
aaooUateial  ssouti^  to  drafts  discounted,  ImpUea 
OB  (iiasanV  of  tbe  KBouloeneas  ot  the  btHs.  Ooets 
T.  Kansas  Cttr  Bank,  tU  U.  &  511  (SO  L.  ed.  515}. 

An  lodoiaee  of  a  piomlaory  note  for  coUectlou 
has  au^  a  title  as  will  eosble  him  to  sue  thereon  in 
his  own  aama,  tboush  he  paid  nothloB  tor  the  note. 
RotiertB  T.  Parrlsb,  IT  Or.  HSt  BotMrli  v.  Snow 
'Xeb.)Oet.a,I». 

ae  bolds  tbe  note  tnbjeot  to  the  nme  defenses 
that  ooatd  have  been  mads  to  It  in  the  bandaof  ths 
ortKlmal  payee.   IMd. 

CMIasttaff  bonk  at  opsM  of  tmner. 

^ba  bank  taoelvlnB  the  paper  for  ooUectlon  is  the 
aaaat  of  tbe  ownvand  not  of  tbe  maker  who  paya 

ri*RA. 


it.  The  latter  cannot  recover  back  from  the  tiank 
the  money  paid,  on  the  sround  that  it  baa  failed  M 
BOoountforltto  tbe  owner.  Bmitb  v.  bsex  County 
Bank,  S  Barb.  m-.  Ward  v.  Smith,  71  U.  S.  T  Wall. 
UT  us  L.  ed.  en);  Alley  r.  Bogera.  19  Oratt  S83. 

It  Is  liable  for  the  nefflect,  omiastan  or  other  mIs- 
oonduot  Of  tie  bank  or  agent  to  whom  the  note  or 
bill  Is  aent  by  which  the  money  la  lost  or  other  In- 
Jury  auatalned.  Allen  v.HercbantsBsnk.sa  Wend. 
21&1  West  Branoh  Bank  v.  Fulmer,  B  Pa.  888;  Ivory 
V.  State  Bank,  EM  Mo.  1TB;  Hoard  v.  Garner,  8  Sandf. 
ITIh  Oeorgta  Nat.  Bank  v.  Henderson,  U  Ga.  U& 

lAabtUtti  for  ntglMt  of  duty  to  give  notfca. 

It  ia  liable  It  It  falls  to  Blve  notice  to  tbe  IndorseiS 
In  case  ot  tiM  makar'i  default,  where  It  iBiheuwKa 
of  bants  to  Vive  auob  notice.  Smedea  v.  Bank  at 
DUoB,  tt  Johns.  81%  Bank  of  Dtlca  r.  Smedpa,  I 
Cow.  Wti  Bank  of  UUca  v.  MoiUnster,  11  Wend. 
413;  If  cKlnster  v.  Bank  of  tJtloa,  B  Wend.  Vk  Cur- 
at T.  Laavltt,  U  M.  T.  g,  isr. 

If  the  bill  Is  payable  at  the  place  where  the  bank 
conducts  Its  buslDeea,  It  la  liable  for  any  neglect  of 
duty  at  to  proteat  and  notloe,  unlesa  there  t>e  aoma 
agreeinent  to  the  contrary,  expreaa  or  Implied. 
HonVomery  County  Bank  v.  Albany  City  Bank,  T 
N.  Y.  (SB:  Fabens  v.  Meroanttle  Bank,  »  Ptok.  330; 
Halls  V.  State  Bank,  i  Bloh.  L.  BK:  Ckldwell  v. 
EvaiiH,  E  Bush,  8BQ;  Balme  V.  Wambauith,  18  Ulnn. 

ua. 

A  Dotlee  Issued  br  the  Ohloano  bank  to  Its  cua- 
lomeia,  atter  the  receipt  of  the  notea  for  collection, 
tbat  It  would  be  oompelled  to  plaoe  all  funds  re- 
ceived In  payment  otoolleotiODB  to  the  credit  ol  Its 
oorreapondents  In  auch  currenoy  as  waa  received 
In  ChicsKo-to  wit,  bills  ot  IlUnok  banka,  to  be 
drawn  for  only  in  like  bills  lines  not  change  the 
rights  of  the  partlea.  HarinsBank  v.  Fulton  Cou»i 
ty  Bank.  OB  U.  EL  t  WalL  »  aT  I^  ed.  ISB). 

If  a. bank  falls  to  demand  payment  of  al>lll  held 
for  collection,  It  makes  the  bill  Its  own,  and  bo. 


e  fortb 


.   It  b 


bolder,  not  ot  the  drawer.   Bank  of  Washlnaton 
V.  Trlptetl.  M  n.  B.  1  Pet.  a  ft  L.  ed.  ST). 

Its  failure  to  give  notice  to  the  drawer  that  the 
drawee  waa  not  found  at  home  when  called  upon 
to  accept  the  bill  la  not  snch  negligence  as  dls- 
oharges  the  drawer  from  Ua  llablllly,  wbare  It  is 


Haiuchuutts  Buprkue  JimicuL  Coubt. 


HlT» 


[In  tbe  marglu:]    No.  6611  charge  to  account 


[indnrBementa;]  Pa;  to  the  otder  of  C.  R. 
BluckslHger,  Casaier.     A.  Cbaudon. 

Pay  Peon  Bank  or  order  for  account  of  Peo- 
ple's Bank,  McKreaport.  Pa.     C.  R.     Stuck- 


The  drafts  were  deposited  In  the  People'n 
Bank,  and  on  tbe  same  daj  they  vere  sent  b; 
the  Pfoile's  Bank  to  tU  correBpondent,  the 
Penn  Bank  of  PittsbuTg,  indorsed  u  above 
ftnd  Inclosed  In  the  following  letter: 


Penn  Bonk  Pitlsbui 
Dpar  Sir,— We 

W.  S.  Eaton,  IV, 


Jiclose  for  coll«cUon  and 


Bt.  tSO,QOO 

99,900 

Very  Bespectfully, 

C.  a  Btuckslnger,  Cashier. 


Peo^a  Bank 

Your  account  baa  credit 
Letter  17  7X3.89 

Itemi 
We  charge  your  account 
£ichaDge 
We  enter  for  collection  Baton  Item    £0,000.00 

9.900. 
To  be  uted  ahin  paid. 


May  17  Ifae  Penn  Bank  sent  the  drafts  to  its 
Boston  correspondent,  the  Freeman's  Bank, 
indoieedas  above  and  inclosed  In  tbe  following 
letter: 


Oeo.  P.  Tmn^,  Btq.  Co. 
Botton,  Mam. 
Dear  8ir,^We  inclose  for  collection 
W.  S.  Eaton,  Tn.,        No.  8611  90,000 

"  "       •'       "  eSif  9,900 

[Stamp:l  Tours  HeHpectfulIy. 

FauMAji's  Nat'l  Hutk  G.  L.  Briber, 


Acknowledged. 

Tbe  dmftB  were  leceired  by  the  E 
Bsnk  May  19,  and  were  accepted  by  the  defend- 
ant the  same  day. 

May  20  the  Penn-Baok  check  for  |7.00l> 
reached  tbe  Freeman's  Bank  through  the  Bos- 
ton Clearing  House  and  was  paid. 

Tbe  drafts,  when  received  ny  the  Freeman's 
Bank,  were  entered  upon  its  collection  book, 
but  have  never  been  entered  upon  ila  account 
current  or  upon  any  other  book  or  account  to 
the  credit  of  the  Penn  Bank. 

On  the  2l8t  or  32d  of  May  the  Penn  Bank 
failed,  and  the  defendant's  treasurer  was  noti- 
fied by  tbe  People's  Bank  end  the  manager  of 
tbe  National  Tube  Works  at  McKeesport  notto 
pay  Ihe  same.  Payment  was  acconlingly  re- 
fused on  presentation  on  May  82,  and  thia 
suit  was  thereupon  commenced. 

Me»tr».  W.  Or.  Raaaell  and  J«.bea  Fox, 
for  plaintiff: 

Tbe  legal  title  at  least  passed  by  the  indorse- 
ment "  Fay  Penn  Bank  or  order  for  account  of 
the  Peopled  Bank." 

FiTtt  Nat.  Bank  v.  8milh,  183  Mass.  827; 
UvTTOW  V.  Stuart,  B  Moore,  P.  C.  267. 

A  second  resIrictiTe  Indorsement  like  that  of 
the  Penn  Bank  in  tbe  present  cose  Is  Just  as 
unequivocal  an  assertion  of  title  in  the  second 
indorser  as  if  it  stood  alone. 

Merdianf*  Nat.  Bank  v.  Baruon,  33  Minn. 
40,  cited  in  Manufaeturerf  Nat.  Bank  t.  Gon- 
tinental  Bank,  3  L.  K.  A.  669, 148  Mass.  S58. 

The  fact  that  (be  indorsement  of  the  Penn 
Bank  was  rewtrictive  would  not  prevent  the 
title  from  passing  to  the  plalnllS  to  secure  the 
sum  advanced. 


not  the  usaire  of  the  bank  to  comlder  the  bin  dis- 
honored In  such  B  cose.    Ibtd. 

A.  bank  receiving  for  collection  drafts  dravn 
agalDst  Hblpmenlaol  cattle,  on  which  payment  Is 
cetused,  and  vhicb  fnlls  to  send  notloe  of  such  re- 
fusal for  more  tban  twenty-four  hours,  cannot 
approprlRte  tbe  prooeeds  of  the  oatUe.  which  it  col- 
lects for  the  drawee  of  such  drafla,  Ui  his  Indoblod- 
nc«a  to  thebaukonovsrdnfls.  Qlllpsple  v.  Union 
6t«oWyards  ^at.  Bank,  41  Fed.  Rep.  23L 

The  tiank  Is  rcsponstble  tor  the  amount  of  tbe 
bill  In  case  of  Its  ncHllBcnoe  as  to  notloe  of  present- 
ment and  nonpayment.  Alien  T.  Suydam,XOWend. 
lEl:  Borup  v.  N'lnlnger.  K  M<>in.  Gffl:  Cbloopee  Bank 
V.  Beventh  Nat.  Bank.  75  D.  8.  S  Wall.  St]  (U  L.  ed. 
est);  Vmex  County  Nat.  Bank  v.  Bank  of  Montreal. 
16  Am.  L.  Res'.  N.  B.  418;  Woolen  v.  New  York  ft  B. 
Bank.  IS  Blatchf.  850;  indlg  v.  Nallonul  City  Bank, 
SOS,  Z.  in^  Ayrault  v.  Faolflo  Bank,  6  Robt.  SOI. 


not  Its  asent,  la  liahle  to  the  owner.    Hyde  v.  First 
HaL  Bank,  T  Bin.  IN. 

WberoapeiBon  K'>ee  toat>ank,in  tbe  ordinary 
course  of  business  deallog,  and  Intrusts  to  It  the 
oollection  of  a  draft  drawn  upon  some  person  re- 
atdinsat  adiataooe,  aodlhe  hometmnk.  through 
8L.  RA. 


the  foltura  or  dishonesty  of  another  iftnk  selectsd 
by  llsolt  to  make  the  collection,  never  receives  tho 
muney  paid  on  such  draft  by  the  drawee.  In  the  al>- 
senco  of  any  agreonient  la  regard  to  the  matter, 
the  home  bank  Is  liable  to  tbe  customer  for  the  loss 
ot  tbe  money.  Simpson  v.  Waldby,  B  Weal.  Rep. 
iss.eauiob.  IBS. 

If  a  collecting  bank  surrenders  a  oheck  to  a  bank 
on  which  It  Is  drawn,  and  accepts  a  onshler's  check 
orotber  obli^tion  In  lieu  thereof,  lis  liability  tolta 
deposluir  Is  Died  as  muoh  as  it  It  had  received  the 
DBsh.  Fifth  Nat.  Bank  v.  Ashworth,  S  L.  B.  A.  WI, 
123FB.21S. 

It  It  employs  some  other  bank  or  Individual  to 
collect  tlie  bill  the  latter  becomce  the  agent  ot  the 
former  bank,  and  not  of  tbe  owner,  to  which  It  Is 
answerable  for  ncRleot  of  Its  duty  as  agent.  Com- 
merctal  Bank  v.  Union  Bank,  11  N.  Y.  »^  Hont- 
Komery  County  Bank  v.  Albany  City  Bank.  T  N.  T, 
1B9-.  UerchanU&M.  Bunk  v.  Stafford  Nat.  Bank,  4i 
Conn,  bati  Reeves  v.  State  Bank,  B  Ohio  St.  MB; 
Hoover  v.  Wise,  91  n.  S.  SOS  (23  L.  ad.  VB). 

If  a  party  sends  a  bill  ot  exchange  to  hia  ageot 
foroollectlon.  who  remits  It  to  a  suli-RKent.  UvIiik 
m  the  same  place  with  tbe  drawee,  who  leoelve* 
the  money,  the  holder  ot  the  bill  can  recover  the 
money  ot  the  Bub-agent  If  the  iub-agent  has 
made  no  advancee  and  given  no  new  oivdtt  to  tte- 


FKBEMAK'a  NATI0K1.L  Bank  v.  Nationaii  Tube  Wobxi  Co. 


4S 


A.  baokfli  vho  hu  sdTBDced  money  to  aa- 
«Um  baa  a  lien  npon  all  tbe  securiiies  Id  bis 
ktDtta.  iDcludlDK  paper  depoeited  for  collec- 
lioa,  to  lecure  the  amount  of  sacb  advance. 

food  T.  BoyUlon  Nat.  Bank,  120  Mass.  858; 
BadatT.  Beynotdt,  0  Ceot.  Rep.  531,  lUFa. 
Ei8:  Bank  of  Metropoli*  v.  Ntie  England  Bank, 
a  U.  8. 1  How.  234  {II  L.  ed.  US);  Cod]/  \. 
aifSat.  Bank, 63  Micb.  879;  aaeeny v.  Eatler, 
«8t.  B.  1  Wall.  16e(lT£i.ed.  681). 

It  cannot  be  said  tbat  tbe  People's  Bank,  by 
pennitting  tbe  Penn  Bank  to  make  ttais  asser- 
lionof  its  own  title  and  to  put  upoD  tbe  drafts 
llilt  direction  to  collect  for  its  own  account, 

SiTB  Ibal  bank  a  Ipss  extensive  aulhorilv  lo 
eal  viih  tbem  thati  it  would  have  bad  under  a 
power  of  attorney  "  to  sell.  Indorse  and  assign  " 
the  securities  "on  bebalE"  of  its  principal,  and 
Tct  it  bas  been  beld  that  under  such  a  power 
ib«  agent  could  pledge  tbe  secuTilies  for  a  loan 
opoa  his  private  account. 

Bant  of  Bengal  v.  J/bgan,  7  Hoore,  P.  C.  61. 

It  could  be  no  departure  from  the  line  of 
Kv'ncj  for  tbe  plaintiff  to  remit  to  the  Feno 
Bank  in  advance  of  collection,  and  to  rely  up- 
on the  Kcurtty  of  these  drafts. 

Wbere  a  person  bad  purchased  goods 
from  a  broker  andbsd  paid  fortbem  in  part  by 
in  idvance  on  bis  general  account  before  the 
delifery  of  the  goods,  such  payuieats  would  be 
(Uoirea  at  against  tJie  principal,  "ifitwaslbe 
ftual  piBclice  for  jwyments  to  be  made  from 
lime  to  time,  sonnetimes  to  a  smaller  and  some- 
limes  toalarser  amount  than  was  actually  due 


The  money  was  paid  to  tbe  defendant's  use 
>i>d  at  lis  request  and  we  can  recover  iode- 
pfndently  of  any  question  of  title  to  the  (Jmfls. 

Boiaei  7.  Dana,  Vi  Moea.  190;  Bryant  v, 
G'-winw,  fi  Pick.  228;  Minck  y.  J^neA,  2 
finy,  *20. 

Stmrt.  HnteUna   *   Wbeeler,  for  de- 

The  ownership  of  these  drafts  never  passed 


out  of  the  National  Tube  Works  Company. 

Oommereial  Sat.  Bank  v.  ArmMfong,  80  Fed. 
Rep.  684;  Firtt  Nat.  Bank  t.  Armttrom,  88 
Fed.  Rep.  58;  Manvfaetureri Nat.  Bank^.  Can- 
Unental  Bank,  2  L.  R.  A,  6B&,  148  Haas.  658; 
Fift^  Nat.  Bank  t.  Armtbvng,  40  Fed. 
Rep.  46. 

If  a  bm  be  indorsed  "For  the  use  of "  or 
"For  account  of"  tlte  indorser.  It  Is  a  restrict- 
ive indorsement,  and  is  not  an  assignment  of 
tbe  security,  but  merely  an  authority  to  col- 
lect. The  title  to  tbe  bill  does  not  pasa  to  the 
indorsee,  and  such  indorsee  cannot  indorse  the 
bill  so  as  to  pass  any  interest  In  iL 

WhiU  T.  MineT*  Nat.  Bank.  103  U.  8.  658 
(26  L.  ed.  260);  Ihee  v.  Btearnt,  H  Mass.  225, 
227;  Wilton  v.  Holma,  6  Mass.  613;  Sigoum^ 
V.  Lloj/d,  8  Bam.  &  C.  623;  Seek  Qmnty  Nat. 
Bank  v.  HMitter,  21  Minn.  885;  TUird  Nat. 
Bank  v,  Clark,  28  Minn,  268;  LaiDrenot  t,  Fut- 
tell,  77  Pa.  460;  WHlian*  -r.  Sliadbolt,  1  Co- 
babe  &,  Ellis,  52S:  a  Ames,  BUls  and  Notes, 
index,  p.  637. 

The  Freeman's  Bank  bad  notice  from  the 
form  of  tbe  indorsements  that  tbe  Penn  Bank 
bad  no  interest  in  the  drafts,  and  tbat  the 
authority  of  the  Penn  Bank  to  collect  might  be 
revoked  at  any  time  before  tbe  maturity  of  the 
drafts.  Tberefoie,  if  it  paid  tbe  $7,000  in  re- 
liance on  acceptances.  It  acted  at  Its  peril. 

Treaitel  v.  Barandon,  8  Tiiunt.  100. 

The  People's  Bank,  having  received  the 
drafts  simply  as  agents  to  collect,  indorse  lliem 
"  Pay  Penn  Bank  or  order  for  account  of  Peo- 
ple's Bank."  Tliia  was  a  restrictive  indorse- 
ment, and  neither  tbe  Penn  Bank  nor  any  sub- 
sequent indorsee  could  claim  to  be  holder  for 
Talue  without  notice  as  against  the  Nalional 
Tube  Works,  the  real  owners  of  the  paper, 

Treitlte:  v.  Barandon,  8  Taunt.  lOU;  Wilton 
V.  Holmei,  B  Mass.  543;  White  v.  Minen  Nat. 
Bank,  102  U.  S.  658  (36  L.  ed.  250);  Bateny  t. 
Eatter.  63  TJ.  9.  1  Wall.  166  (17  L.  ed.  681); 
Manvfaat-urersNat.  Bankv.  Oonttnenlal  Bank, 
2  L.  R.  A.  689. 148  Mass.  558;  Firtt  Nat.  Bank 
T.  Reno  County  Bank,  6  Fed.  Rep.  257;  l:lains 
V.  Bourne,  11  R.  L  IIB;  Uary  Y.  BiancJiard, 
48  Me.  269. 


•Sraton  aooountotthe  remtttanco  of  tlie  bill,  he 
onnot  protect  tilmself  HBaloHt  sucb  an  aotloo  by 
ntHDE  the  amount  of  tbe  btll  to  ttae  ffeneral  credit 
of  ibearCDt,  altfanuBh  the  asent  mRy  be  his  debtor, 
"ibon  V.  Bmlth.  M  U.  B.  8  How.  TS3  illL.  ad.  820). 

tn  New  York,  b  collectluff  ageat  to  whom  paper 
kKDtto  tn  collected  at  some  place  remote  from 
liHplaaiof  buslneM  has  no  implied  autborit?  to 
^■°(>k>r  a  anb-agaot  in  the  locality  of  tbe  pajeo, 
■n'l.  wltbout  Bome  eipraaa  undentandlng  Co  tbat 
olecl  or  qnallf  jiDB  his  liability.  Is  deemed  to  make 
■^  Mleotlon  and  emplojment  of  another  on  hie 
On  Mcoont,  and  la  aloae  cbarseable  for  the  oon- 
Itict  or  tbe  latter.   fiaaeT  t.  First  Nat.  Bank,  ttfl 

^Iien,  upon  a  bacli's  agreement  to  traDSmit 
'iDDe;  tea  person  In  a  distant  city,  plaintiff  makes 
*itk  it  a  ipeclal  deposit  of  tbe  amount  for  that  pur- 
^.iDd  recelrea  a  letter  of  advice  directed  to  a 
tunktathatoItT,  to  theetfectltial  tbe  Utter'sao- 
OHiritlBcrodlled  irltb  the  money  for  the  use  of  the 
°Ktoshom  Itlitoro.  plBlntitT  may  recover  back 
>«  ^epotit  in  case  the  correspondent  bank  falls  t>e- 
■o™  ncelvins  the  letter,  which  Is  relumed  with 
tM  unoiiot  unpaid;  and  the  tact  that  the  money  Is 
•~"— -   -  ■  >f  the  oorreapondeut  bank 


<rallisd  to  tlie  aooouat  ol 


on  the  books  of  the  bank  of  deposit  Is  ImmaterfaL 
Sue  nolE  to  Cutler  v.  Amerlcaa  Gicb.  Nat.  Bank 
<N,  Y.)  4  L.  R.  A.  828. 

A  liank  boldlDS-  an  aSHtgDmenC  of  a  policy  of  in- 
(uranoe  to  collect  Itand  pay  certain  cJaimB.  includ- 
ing one  of  ltd  own.  therefrom,  and  pay  the  balanoe 
to  the  Insured  or  his  order,  cannot  tie  held  liable  on 
an  order  wbtoh  It  has  accepted  to  be  paid  outof 
tbe  balanoe,  If,  In  the  excFctse  of  reasonable  dili- 
gence and  In  good  laltli,  it  has  settled  tbe  suit  to 
ooileot  the  Insurance  for  the  amount  merely  of  Ita 
own  alalm,  after  notice  to  the  person  holding  the 
order  who  made  no  move  or  proposition  to  proso- 
□utethesult.  Heyer v.Farmeis&T.ilaiik,71Iowa, 
aS8. 

Wheieaohech  was  sent  to  a  oompanyforcolioo- 
Uon,  of  whicb  faot  the  drawee  was  advised  by  the 
indorsement  upon  It,  and  tbe  culloctleg  company 
received  Ihe  money  from  tbe  drawee,  end.  prior  to 
the  time  of  the  discovery  of  the  fraudulent  oharao- 
ter  of  the  cbecic,  gave  the  money  to  the  company 
from  which  it  was  received  for  collection,  the  Coi- 
lectlng  company  la  not  liable  to  tbe  drawee  ai  for 
roouey  paid  by  mistake.  National  CUy  Sauk  t. 
—  118  M.  T.  *Bi 
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Tbe  piBlntiS  HUT  rely  <»  the  reetrictlve  in- 
dorsement  made  in  ita  ogeDt,  Iho  People's 
Baai.,  kltbougb  It  bad  indaraed  the  drafts  in 

blank. 

jJUMny  T.  Batter,  BB  U.  S.  1  Wall.  1 S6  (17  L. 
ad.  581);  Wilson  t.  Eoima,  S  Mass.  548;  Saitk 
of  WaMnstcn  v.  IVipUtt,  28  U.  8.  1  Pet  25  (7 
L.  ed.  87);  Zawmct  y.  Btonivgton  Bank,  8 
Good.  &21;  Ayer  t.  Butefiint,  4  Msbb.  870. 

"  For  tbe  use  of"  or  "For  the  account  of" 
the  indorsee,  or  equivalent  words,  la  tbe  sim- 
plest and  moat  direct  wav  of  expressing  a  re- 
BtrictiTe  indonemect,  aoa  aucb  bas  univenall; 
been   thcii   construction. 

anet  T.  FrttKt.  1  Alk.  M5,  MB;  Sia  t. 
BlroTru,  8  Mass.  23fi.  iZl;  MerehaJiU  Ifat. 
Bank  V.  ffanton,  8S  MIdu.  40;  Trcuttel  t.  Ba- 
randon,  8 Taunt.  100;  WiUon  t. Holme*.  5 Mass. 
W3;  Lean/  v.  Blanehard,  48  Me.  260;  Wkitt  t. 
Miner*  JVat.  Bajtk,  102  U.  B.  658  (26  L.  ed. 
850);  Lauirene*  t,  Fa*»dl,  77  Pa.  460. 

Knowlton.  J.,  delivered  tbe  opinion  of  tbe 
court! 

Tbe  Indonement  from  Ibe  defendact  to  tbe 
People's  Bank,  altbougb  in  teims  uarestricted, 
was  wilhout  coDsid  era  lion,  and  merelv  for  the 
purpose  of  collection.  Tbe  People's  Bank  be- 
came Xhe  agent  of  tbe  defendant,  aod  Ibe  de- 
lendant,  as  owner  of  the  drafta,  can  avail  itself 
of  all  tbat  its  Bgeot  did  for  ila  protection.  The 
■uhsequent  todorfiemeDts  through  whicb  tbe 
drafts  came  to  the  plaintiff  were  both  restric- 
tive, giving  notice  that  the  ownership  had  not 
passed  beyond  the  People's  Bank.  I'he;  pur- 
ported to  be  made  only  for  tbe  purpose  of  col- 
lection CD  account  of  tbe  owner,  and  they 
metel;  passed  the  legal  title  so  far  as  to  enable 
(be  indorsees  to  demand,  receive  aud  sue  for 
tbe  EDODev  to  be  paid.  Fir*t  Sat.  Bank  r. 
Bmith,  182  Mass.  2Si7. 

It  is  well  settled  Ifaat  upon  sncb  an  Indorse- 


r  may  control  bia  negoliable 
,  ,  intil  it  is  paid,  and  may  Inteiccpt  tbe 
proceeds  of  it  in  ttie  bands  of^an  intermediate 


agenL  ManvJaetuTert  Nat.  Battkv.  Contiaea- 
tat  Bank.  148  Atass.  558,  2  L.  R.  A.  699,  and 
cases  there  cil«d. 

Tbe  indorsement  of  the  FennNaUonslBsuk, 
taken  in  connection  with  the  former  tndorse- 
ment  of  tbe  People's  Bank,  did  not  by  the 
words  "For  account  of  Penn  Bank,"  imply  that 
the  Penn  Bank  was  the  owner.  It  was  a  re- 
quest to  pay  "  For  account  of"  the  Penn  Bank 
as  agent  of  the  People's  Bank.  An  unbrokeo 
Sucten^ion  of  such  indorsements  would  indi- 
cate tbat  each  indorsee  was  acting  by  tbe  di- 
rection of  the  next  preceding  indorser  who  was 
himself  an  aReut  of  the  owner  who  had  before 
indorsed  andfor  whom  the  collection  waa  to  be 

Nothing  was  shown  In  tbe  course  of  busi- 
ness of  either  of  tbe  banks  necessarily  lo  con- 
flict with  (he  Implication  to  be  derived  from 
tbe  form  of  tbe  indorsements.  The  letter  of 
tbe  People'!  Bank,  i&  vUch  tht  4rafta  wet« 
BL.R.A. 


scribing  them.  The  Peon  Bank  in  its  reply  said, 
"We  enter  for  collection"  the  drafts  described, 
"to b«  ui«d  when  paid."  .The  drafts  when  ro< 
ceived by  the Freemsn'sBsuk  were  entered  upon 
its  collection  book,  but  have  never  been  entered 
upon  its  account  current,  or  upon  any  other 
bookof  account  to  the  credit  of  the  Penn  Bank. 

It  has  so  long  tieen  held  by  the  courts  that 
an  Indoreentient  of  this  kind  is  restrictive,  pro- 
tecting tbe  rigbis  of  the  owner,  that  officers  or 
banks  must  tie  presumed  to  have  well  under- 
stood the  law,  and,  when  tbey  have  honored 
overdrafts  drawn  by  other  banka  which  bad 
sent  paper  for  collection,  most  have  done  it 
trusting  in  part  to  the  flnaocial  soundness  of 
ihfir  correspondent,  and  in  pari  to  the  proba- 
bUity  thai  the  drafts  would  be  paid,  and  not  to 
a  supposed  legs]  right  to  control  the  drafts 
against  the  owner.  Biet  v.  St€arn>,  8  Mass. 
225.  227;  WiUont.  Bottnei,  Silaes.  548:  Ireul- 
tell  V.  BaTondan,  8  Taunt.  100;  Sigourney  y. 
Lloud,  a  Bam.  ft  C.  622;  Leary  v.  Blanrhard, 
48  Me.  269;  SuMnyt.  BasUr,  &  U.  8. 1  Wall. 
166  [17  L.  ed.  6811;  Bank  of  Watliington  y. 
IWp&B.  26  0.  a.  lPet.25r7L.  ed.  S,!];  Law- 
reni-tv.  Stonington  Bank,  6  Conn.  521;  Bank 
ofMetTopoluv.  Nea  England  Bank,  42  U.  S. 
1  How.  234  fll  L.  ed.  115].  47  U.  B.  6  How. 
212  [12  L.  ed.  409]. 

One  who  collects  commercial  papers  through 
the  agency  of  hanks  must  be  held  to  impliedly 
contract  that  tbe  busineas  may  be  done  accora- 
ing  to  their  well  known  usages  so  far  aa  to 
permit  the  money  collected  lo  oe  mingled  witb 
the  funds  of  tbe  collecting-  bank.  iJoTcliester 
&  M.  Bank  1.  Nea  England  Bank,  1  Cush.  177. 

When  a  payment  Is  made  to  his  aeent  and 
the  money  is  put  witb  the  money  of  the  col- 
lecting bank  he  baa  a  right  to  receive  a  cor- 
responding sum,  but  he  bises  his  rijrht  lo  the 
specific  fund.  In  the  absence  of  directions  to 
the  contrary,  tbe  collecting  bank  may  pay  it  to 
the  bank  to  whicb  it  should  regulnrly  be  remit- 
ted, by  setting  it  oQ  against  a  debt  due  from 
that  Mnk  and  giving  credit  for  it  in  the  «c- 

Very  likely  authority  to  collect  would  ati- 
thorize  the  receipt  of  the  money  from  tbe  pay- 
or before  maturity  if  he  saw  fit  ihen  to  pay, 
and  remittances  afterwards  made,  whether  by 
actual  iransmlssions  of  money  or  by  a  set-off 
and  adjustment  of  accounts  in  the  usual  wsy, 
would  tH  good  against  the  owner.  In  the 
present  case  no  collection  was  made,  for  pay- 
ment was  stopped  before  tbe  draft  became  dua. 
The  plaintiff  had  nori);ht  tA  advance  tbe  Penn 
Bank  $7,000,  or  any  other  sum.  on  account  of 
tbe  defendant  Its  only  authority  was  lo  trans- 
mit or  pay  by  adjustmenl  and  setoff  money 
whicb  it  received  for  the  defendant. 

We  are  of  opinion  that  upon  the  facta  i»> 
ported,  the  action  cannot  be  maintained. 

JvdgmtKt  for  lAa  di;ftndant. 


idbyGoogle 


UBO.  OooFEB  T.  AsHOirm.  i1 

UNITBO)  STATES  OIHCUIT  COURT,  NORTHERN  DISTRICT  OP  HEW  TORK 


ThomM  C.  COOPER 

II. 

FhlUp  D.  ARMOUB  «t  al 


irill  not  lis  In  faror  ol  one 
BccuBstloo  bM  been  pretnTod  before  •  magU- 
tiBte  ChArglnC  R  crimiiul  offaoM,  If  bewu  not 
-----  -"Id no  pcooeoi  for  bit  uien  waa 


S.  JkJOaiough  aa  action  ftir  lib«I  or  alaii- 
d«rnuhr  be  BuUntalnftd  mauobcaoetf  the 
■  I  I  iiwilliiii  trat  mado  with  do  bona lUe IntentloD 
of  pTO«ecutlOE  K,  TM  an  action  brouabt  for  ma- 
Udoiia  pniecuUon  cannot  be  TeCaloed  and 
trotted  aaoneforllbelandalaDdertf  tbedefama- 
Corr  voida  are  not  ast  out  in  th*  oomplolnL 

(April !«.  1800.) 

ACnON  to  recover  damages  for  ao  alleged 
iD&licious  piosecutioD.    On  plointiS's  mo- 
tioa  for  a  nevr  trial.     Denied. 

Dcfendania   filed   an   infoTmBtloD '  aKafuet 
plaintiff  before  a  police  Justice,  aad  made  ap- 

ntir^mtinn   fnr  «  WAmint  tnr   nlnrnMff'n  arrwil 


min«  whether  o: 


fonnality  of  aregular  trial.  The  jnaliceflnally 
refosetl  to  Issue  tbe  warrant,  and  plaintiff 
thereupon  brought  this  action  to  recorer  dam- 
ages for  ibe  alleged  malicioiu  prosecution. 

Tbe  Bclion  was  brought  on  for  trial  before 
Judge  Wallace  and  a  Jury,  aad  the  Judge  di- 
rected a  Teidict  for  deiendanta. 

Tbe  pInintitC  thereupon  filed  this  motion  for 
ft  nefir  trial. 

Mt»*r».  WM-d  *  CamBron.  for  plaintiff, 
Id  Buprort  of  tbe  motion: 

Defendants  toflicled  a  great  iojuiy  on  plain- 
tiff and  are  liable  therefor  in  damages  in  an  ac- 
tion on  the  case. 

See  Bmith  r.  Smith,  30  Hun,  655. 

There  was  an  actual  aod  technical  proaeca- 
ticm. 

MeCartOe  t.  MeQinley,  86  Ind.  088,  44  Am. 
Rep.  843;  McPhcTKn  y.  Rvnyon  {Minn.)  40 
Alb.  Ii.  J.  408:  Smith  t.  Bmilh,  20  Hun,  055; 
Clarks  V.  Pottan,  6  Car.  A  P.  423;  Btepbeoe, 
MmL  Proi,  Wood's  ed.  p.  8;  Addison,  Torts, 
$€  892,  866fTownsbend,  Slander  and  libel,  p. 
700.  $  ^2;Weiton  y.Bteman,  37  L.  J.  N.  B. 
Exch.  67. 

"To  put  the  criminal  law  In  force  malicious- 
ly and  without  aoj  reasonable  or  probable 
cmuae,  is  wrongful"  for  which  u  action  will 
lie  tar  malicious  prosecution. 

Addison,  Torts,  §$  863,  8G6;  Stephens,  Hsl. 
proM.  Wood's  ed.  p.  6;  Olarta  v.  Potlan,  *u- 
«ra,-ZteiMt»>T.  TanMnildv,  UWeefa.  Rep.  616: 
Townshend,  Slander  and  Libel,  §  422,  p.  700. 

It  )b  not  necessarj  In  order  to  maintain  this 
actum  for  malldoui  prosecution,  to  show  there 
BL.R  A. 


was  any  ialerference  with  the  person  or  prop- 
erty of  the  plaiotiff. 

J/ePAcr*>n  t.  Runyon,  ntpra;  MeOardlt  r. 
JfeQitOey,  86  Ind.  688,  44  Am.  Hep.  S4.1 

It  is  not  essential  to  Ibe  malnlainiTi);  of  this 
action  that  a  warrant,  summons  or  other  ptoo- 
ess  should  actually  have  becQ  issued. 

Smith  V.  Smith,  tvpra;  Addison,  Torti, 
§  859;  Slephens.  Mai  Pros.  Wood's  ed.  p.  8. 

Main.  Stedman.  Tbompaoii  A  An- 
drew*.  for  defendants; 

In  an  action  of  mslicioua  prosecution  tho 
gravamen  of  the  charge  is  that  (he  pisinilff  has 
improperly  been  made  the  subject  of  legal  proc- 
ess to  Dts  damage. 

NtKjuldi.  Vopperman,iTn<in.l?T.81;Latp. 
yer  v.  Loomit,  8  Tbomp.  &  C.  393;  Htcaart  v. 
Sonnebom,  »8  U.  8.  187(25  L.  ed.  ^16);l^«^ 
mere  v.  MMinser,  64  Iowa.  741. 30  Alb.  L.  J. 
65;  Muldoon  t.  Stcie;/,  108  Pa.  110.  30  Alb.  L. 
J.  457;  BeyvuiTd  v.  CiiMert,  4  McCoid.  L.  (8. 
C.I  854:  KntOand  t.  Spittka,  10  Jones •& 8.  470; 
(/Briteoll  t.  MeBumey,  B  Nott  &  McC.  54i 
Gr^ary  t.  Derbg,  8  Car.  ft  P.  74fl. 

Wallaee,  /.,  delivered  the  opinion  of  the 

Tbe  question  In  this  case  la  whether  an  m> 
tion  for  malicious  prosecution  will  lie  against 
tbe  defendants  who  have  preferred  en  acciisa* 
tion  before  a  msKistrate  chargioK  the  plainiiS 
with  a  criminal  offense,  notwithstaDdiog  the 
plaiblifl  was  not  apprehended  and  no  process 
for  bis  arrest  was  issued  by  tbe  magistrate. 

Tbe  gist  of  the  action  of  malicious  prosecu- 
tioo  is  the  putting  of  legal  process  in  force, 
regularly,  for  the  mere  purptwe  of  vexation  or 
itijury;  and  the  ioconvenience  or  barm  result- 
ing, naturallr  or  directly,  from  the  suit  or  pros- 
ecution, is  the  legal  damage  upon  which  it  b 
founded.  Borne  of  the  text-writers  state  that 
the  action  will  lie  whenever  tbe  defendant  haa 
made  a  charge  of  felony  against  the  plaintiff 
with  a  view  to  induce  a  magisirate  or  tribunal 
It,  whether  any  varrant  or  other 


Actions  have  been  maintaioed  in  the  nature 
of  conspiracy  for  procuring  a  false  indiclment, 
for  preferring  a  false  charge  of  crime 


..  process,  where  tbe  point  ai  _  .    .   .,  _  . 

in  the  AV«'  Priut  case  of  Clarke  v.  Pi^liin,  S 
Car.  &  P.  423,  and  in  tbe  case  of  Davton  v. 
Yantandau,  11  Weet  Rep.  618,  in  which,  al< 
though  no  process  was  issued,  the  plaintiff  waa 
taken  into  custody  and  held  for  examination 
upon  the  charge.  On  the  other  band  it  was 
said  by  Patterson,  J.,  XnOTcgory  v.  Der}^,  9 
Car.  &  P.  749,  where  there  was  a  charge  of 
stealing  upon  which  a  warrant  was  issued 
against  the  plaintiff,  "that  if  the  pariy  was 
never  apprehended  no  action  would  lie;  and  in 
O'Driteoil  t.  McBunej),  8  Nott  &  McC.  64,  66, 
It  was  Esidi  "There  can  be  no  prosecntlott 
without  an  arrest" 


;,  Cookie 


Califobku  Scpbbkb  Coitbt. 


The  only  lujurj  BUBtained  by  the  peraoa  ac- 
Cnsed  when  he  is  not  taken  into  custody  and 
no  process  hu  been  issued  a^iiistbim  is  to  bis 
^puuilon;aDd  for  such  an  tujurv  the  aclioo 
ct  libel  or  Blander  la  tbe  appropriate  remedy, 
mod  would  seem  to  be  the  only  remedy.  This 
Is  Ibe  Tien  adopted  by  Hare  &  Wallace  Id  their 
notei  to  Amencao  Leading  Cases  (vol.  I,  p. 
ITS):  and  tbe  learned  commentators  state  that 
■lander  or  libel  is  the  only  appropriate  remedy 
where  ■  charge  of  felony  has  been  made  and  a 
warrant  was  not  thereupon  Issued,  and  that 
malicioos  prosecution,  and  not  slander  oi  libel, 
Is  the  remedy  whenever  a  warrant  has  been  is- 
sued, Tbe  question  was  fully  considered  by 
the  Supreme  Court  ot  South  Carolina  in  Bfj/ 
vard  V.  Outlibert,  4  McCord,  L.  8M,  whether 
an  action  for  malicious  prosecution  would  lie 
founded  on  a  criminal  cbarce  upon  which  no 
process  was  issued  against  tbe  accused,  and  it 
was  adjudged  that  it  would  not.  In  that  case 
the  charge  was  In  the  form  of  an  iaformalion 
laid  before  the  magistraieto  procure  awarrant 
for  Ibe  arrest  of  the  plaintiff.  To  the  same 
effect  is  Ibecase  of  £n«ifIan[Z  v.  Spiti/ca,  43  N. 
T.  Super.  Ct  [10  Jonea  &  8.]  470,  where  the 
question  was  decided  in  an  appellate  court. 

In  the  early  case  of  Bam  y.  LamUv,  Hutt. 
IIB,  it  was  held  that  an  action  of  slander  could 
not  be  maintained  for  an  oral  charge  of  felon; 
made  to  a  Juslice  of  the  peace  upon  an  applica- 
ttou  fora  warrantagaiast  theplainiiff,  for  the 
reason  that  if  words  bo  Bpoken  were  to  be  held 
actionable  "no  other  would  come  to  ■  justice 
of  the  peace  to  Inform  him  of  a  felony."  A 
defamatory  statement  spoken  or  writteu  in  a 
legal  proceeding,   civil  or  criminal,   which  is 

Eitincnland  material,  Is  so  unqiialiliedly  priv- 
gcd  that  its  truth  cannnt  be  drawn  into  ques- 
tion or  malice  predicated  of  it  in  an  action  for 


■lander  or  libel.  Bm>U  t.  amith,  18  C.  B.  12S; 
LeaT.WAiU,  4  Bneed,  111;  Oarr  v.Saldm.  4 
N.  T.  91i  Otwle  V.  Bimtu,  76  Iowa,  593. 

If  upon  coDsideratiouB  of  public  policy  such 
an  action  cannot  be  maintained,  upon  the  same 
conaideratlons  no  other  action  should  lie. 
Without  doubt  Uhel  or  slander  will  lie  for  an 
accuulloD  to  a  magistrate  when  made  with  no 
bona  dde  intention  of  prosecuting  It.  Unless 
■ucb  facts  can  be  shown  by  the  person  accused, 
or  unless  be  is  subjected  U)  the  vexation  and 
expense  of  process  against  htm,  upon  principle 
he  ought  not  to  be  allowed  to  recover. 

The  more  generally  approved  doctrine  la 
that  for  the  prosecution  of  a  civil  action  mali- 
ciously and  without  probable  cause,  to  Ihe  in- 
Jury  of  tbe  plaintiff,  he  may  maintain  an  action 
lor  damages  although  there  wai  no  interfer- 
ence with  his  person  or  property.  Pan^/trum 
V.  Bull.  1  Wend.  345;  Whipplt  v.  I^Uer,  11 
Conn.  082;  Clotton  v.  BtaplM.  42  Vt.  209;  Eat- 
tin  V.  Baiik  of  Stockton,  06  Cat.  128,  56  Am. 
Rep.  77;  AlUn  v.  Codman.  IBS  Mass.  136;  Uar- 
beurg  Y.Smith,  11  Kaa.  Sai.Woodt  i.  Mnnea, 
13  Bush,  829;  Pope  v.  PolUxk  (Ohio)  4  L.  R. 
A.  ^y.McVaTdlt  V.  UcQinley,  88  Ind.  538.  44 
Am.  Rep.  843;  MePhertoa  v.  liitngon  (Minn.) 
40  Alb.  L.  J.  40S;  SmilA,  v.  8mil/i,  20  Hun,  655. 

The  cases  however  which  sustain  this  view 
do  not  countenance  an  action  when  the  vexa- 
tious suit  has  not  been  actually  instituted  and 
proaecuted  M  such  effect  that  the  plaiotill  baa 
austained  pecuniary  loss. 

Inasmuch  as  tbe  defamatory  words,  which 
must  he  set  forth  In  an  action  for  slander  or 
libel,  are  not  alleged  in  tbe  present  complaint, 
the  case  cannot  be  treated  as  an  action  for 
Blander  or  libel. 

TAt  motion  for  a  new  trial  it  denitd. 


CALIFORNIA  SUPREME  CO0RT. 


Qeorge  A.   CASE,  Betpt., 
SUN  INSURANCE  CO.,  Appt. 


<— 


Th«  tim«  for  brlnB^inc*  anit  on  kb  Insar- 
Knce  paUc7  wlili;h  pnivliies  that  no  suit  or 
action  stiall  be  commODOeil  uales  wlthlo  twelve 
montba  next  after  tbe  Qre,  and  also  pruvirlea 
that  a  claim  on  tbe  pulley  ihiill  bo  due  and  |iar- 
able  Biitf  days  after  full  completlOD  by  thf  as- 
sured of  cci'tulu  roqulraiDcutH  ot  the  poUc;.  does 


not  elnrse  with  tbe  expiration  of  the  twelva 
mnntlis  after  tbeflre,  where  a  cause  of  action  baa 
not  tben  accrued  by  completion  ot  such  require- 
ments. If  tbe  ootnpanr  tias  Instated  on,  and  the 
Insured  has  compiled  with,  them  aa  rapidlr  as  be 
was  able. 


\  PPEAL  by  defendant  from  a  judgment  of 
J..V  the  Superior  Court  for  the  City  and  Coun- 
ty of  San  Francisco  in  favor  of  plaintiff,  and 
from  an  orderdenyinija  motionfor  anew  ttlal. 


NoT>.— FIra  (nmrance;   Kmltafton   of   Mtfon  on 

A  condition  In  a  policy  ot  Insurance,  that  an  ac- 
ininlulned  upon  tbo  pulley  unless 


valid.  Riddlc^lmrger  v.  Harlfiird  F.  Inn.  Co.  Tt  U. 
S.  T  Wall.  S»  ilUL.  ed.  £5T);  l31ilo  v.  Western  Anur. 
Co.  <B  MLss.  S3S. 

The  condition  1*  not  fulfllled  br  a  prerlouB  ao- 
tloo  commenced  ntttaln  that  period,  whtcb  was  dis- 
missed.  Blddlesbarger  t.  Harttord   F.  Ina.   Co. 

The  statute  of  a  Btate  which  allows  a  party  who 
•uSera  a  nonsuit  In  an  action  to  bring  a  new  ac- 
8L.R.A. 


case.    Ibid. 

The  dlEublllly  to  sue  Imposed  by  the  war  relieves 
the  assured  wholly  from  the  consequencea  of  fall- 
infr  to  lirli:g  suit  wlttaln  twelve  months  after  Uie 
lo:^  as  reciiilrod  by  bts  policy.  Semmea  v.CltyF. 
Ids.  Co.  tO  U.  S.  13  Wall.  158  (20  L.  ed.  tfOI. 

Where  a  policy  provldeatbat  no  action  aholl  be 
□ommeiiccd  after  a  year,  and  that  lapse  of  time 
sball  be  taken  as  conclusive  evidence  aKaiost  the 
validity  of  theclalm.sny  tiatule  of 
the  ooolrary  notwlthstandlns,  tbe  si 
to  tlie  brlatflag  of  ,a  Beoond  action 


«  relative 


Cask  t.  Sun  Iks.  Co. 


UDlil  full  compUaiice  with  the  prori^n  of 
Ibc  policy,  and  Ifae  eipirstion  of  Bist;  dayt 
Uioeafler,  rigbt  of  action  upon  the  policy  did 

Mar,  Ins.  g  476;  DouU  t.  I^anix  In».  Co.  44 
Cil.  264. 

The  limiiaiioD  clause  doe*  not  apply  in  Xhwe 
<*KS  in  vhich,  without  fault  on  the  part  of  the 
■soured,  and  by  reason  of  the  acts  of  the  Com- 
pan;,  (he  right  of  action  does  not  accrue  witb- 
in  1  vesT  subsequent  to  the  flre. 

Fnaen  t.  AUemania  T. Int. Co.  80  Fed.  Rep. 
V&;  rate  V.  Clinton  F.  Ini.  Go.  Id.  868;  EUi* 
I  Covneil  Bluff*  In*.  Co.  64  Iowa,  507;  Long- 
kvTat  T.  Star  Int.  Co.  Ift  Iowa,  364:  Utout  t. 
Cily  F.  Int.  Co.  12  Iowa,  371;  Barber  t. 
ffiw/iny  F.  A  M.  Int.  Co.  16  W.  Va.  875; 
fttrt  V.  Homira  In*.  Co.  87  Ky.  fi71:  Killipt 
T,  Palnam  F.  Int.  Co.  38  Wis.  473;  Martin  v. 
»abln*.  Co.  44  N.  J.  L.  485;  Little  v.  Phanix 
lit.  Co.  133  Mass.  889;  Bamum  t.  Merchant* 
F.  Int.  Co. «  N.  T.  188;  May,  Ina.  §g  480.  487. 

Sh«rpatefn.  J.,  delivered  the  opimoD  of 

The  policy  upon  which  thia  action  is  based 
toDtaiDs.  among  others,  the  following  clause; 
"II  is  mutually  azfeed  that  no  Buit  or  action 
for  the  recovery  of  any  claim  by  virtue  of  this 
policy  iball  be  austaioable  in  any  court  of  law 
or  chancery  until  appra ise men  t  shall  be  bad,  if 
dcniaDded  by  this  Company,  end  in  accordance! 
■ith  the  piinled  conditions  of  thia  policy,  nor 
nolrss  such  suit  or  action  sball  be  commenced 
wilbia  twelve  moulhs  next  after  the  Are  sball 
occur. "  The  fire  Is  alleeed  to  have  occurred 
on  the  lath  day  of  September.  1884;  and  this 
wttrn  was  commenced  on  the  33d  day  of  Nor- 
mber,  188G,  more  than  twelve  months  next 
■fler  the  Are  occurred. 

The  contention  of  appellant  ia  that  at  the 
thne  of  the  commencement  of  the  action  it  was 
bsrred  by  the  lerms  of  said  stipulation.  That 
coDteotioD  mnst  prevail  unless  the  clause  upon 
■hich  it  la  based  (s  modiBed  by  some  other 
rfsnse  or  clauses  of  the  policy.  One  clause 
Tctdi  ta  fallows:  "The  amount  of  loss  or  dam- 
*fn  to  be  estimated  according  to  the  actual, 
<^,  marketable  value  of  the  property  at  the 
tine  of  the  loss,  wliicb  In  no  case  shall  exceed 
■bat  it  woald  then  cost  to  replace  the  same, 
wiKlinK  therefrom  a  suitable  amount  for  any 
o^liTeciation  of  auch  property  by  reason  of  age, 

■"fr  ■  reversal  of  the  first  Is  Inappltoablo.  Hook- 
"o*  V.  Boward  Ins.  Co.  130  Pa.  ITO. 

Tnder  the  Iowa  Statute,  whtcb  prorldea  that  no 
•"•on  on  a  policy  of  Insuranoe  shall  be  brouglit 
■Uhlnnlnety  days  after  notice  of  loss,  anything  in 
™  policy  or  contract  to  Uie  contrary  notwltb- 
I^Ddlng.  any  provision  In  Ibe  policy  Is  oontrolled 
°T  Ow  Statute,  and  reoelvlngr  proofs  of  loss  and 
•"tnlnx  Uiat  the  poUoy  is  vnld  cannot  bo  regarded 
"•inlrBror  the  provlalons  of  (heBtatate.  Vore 
•■  Wiwkeye  Ina.  Co.  T«  Iow»,  MS. 

the  limitation  clause  In  a  policy,  followed  by  a 
"•nst  airalnat  a  waiver  of  any  condlttons  unless 
SURA. 


wear  and  tear,  location,  change  of  atyle,  lack 
of  adaptation  to  profitable  use  or  other  causes. 
The  adjuBled  claim  under  this  policy  shall  be 
J--   __5   j^yable  at  the  company's  office  i" 

icisco,  Cal.,  sixl;    "     '     "'~  -     ' 

>n  by  the  assure 
herein  contained." 
Among  the  requirements  therein  contained 
wer«  the  following:  "The  assured,  hie,  her 
aod  their  agents  and  servants,  shall,  when- 
ever required,  submit  to  an  examination  or 
examinations,  under  oath,  by  any  person  ap- 
poiuted  by  this  Company,  and  subscribe  to 
such  examinaliODB  when  reduced  to  writing, 
and  shall  also  produce  their  boots  of  account 
and  other  vouchers,  and  exhibit  the  same  for  ex- 
amination at  (he  office  of  this  Company  in  Ban 
Francisco  as  often  as  required,  and  permit  ex- 
tracts  and  copies  thereof  to  t)e  made.  Theaa- 
nired  alai  shall  produce  cerlitled  copies  of  all 
bills  and  invoices  the  originals  of  which  hava 
been  lost,  and  sball  exhibit  all  that  remains  ot 
the  said  properly,  damaged  or  not  damaged,  for 
examinatioD,  to  any  person  or  persons  named 
by  this  Company,  and  sball  also  fumisb  such 
further  particulars,  and  such  certificstes  of  a 


proofs  of  loss  shall  be  made  by  the  party  In- 
sured in  regular  form." 

It  is  alleged  and  proven  that  appellant  ex- 
acted a  compliance  by  the  assured  wiih  all  of 
these  requirements,  and  that  the  insured  com- 
plied therewith  as  rapidly  aa  he  was  able  to, 
and  that  he  was  unable  to  futlv  comply  tbero- 
with  before  the  letb  day  of  October,  18«5,— 
more  then  thirteen  months  after  the  fire  oo* 
ciirred,  and  more  than  one  month  after  the  ex- 
pirsiion  of  Ibe  time  within  which  an  action 
could  be  commenced,  according  to  (he  con- 
struction which  the  appellant's  counsel  insist 
should  be  given  to  the  policy.  The  adjusted 
claim  under  the  policy  was  payable  sixty  days 
after  the  full  completion  of  the  assured  of  all 
the  requirements  contained  in  the  policy.  No 
rtgbt  of  action  accrued  until  more  than  tlireo 
months  after  it  was  barred  by  the  twelve- 
months' limitation  clause,  unless  that  clause 
Is  modified  by  some  other  clause. 

InSfMrev.  fe.meJf»i(./n».&.,9Sawy.  142.17 
Fed.  Rep.  568,  tbe  court,  Deady,  J.,  said:  "On 
the  authority  of  adjudged  cbms  (Davidmn  v, 
Pkaaiix  Int.  Co.  4  Bawy,  594;  Rifldledtarger  r. 
JIarffoTdlni.  ft).  74  U.  8  7  Wail.  889 [IB L.  ed. 
258] :  May,  Ins.  §  478),  it  Is  admitted  by  counsel 
for  the  plaintiff  that  this  clause  in  tbe  policy  lim- 
iting the  time  within  which  a  suit  may  be  com- 
menced thereon  against  tbe  defendant  is  valid, 
but  they  contend  that  it  must  be  rend  in  con- 
nection with  that  other  clause  which  provides 

expressed  In  writing  signed  by  the  president  or 
secrets  ry  of  the  oompany,  are  waived  by  a  course 
of  conduct  of  the  company  which  induces  Insured 
to  lielleve  that  the  loss  would  ba  adlustcdaad  paid 
without  suit.  Dwolling- House  Ins,  Co.  v.  BrodiO 
(Arh.l  1  U  R.  A.  4AB.  and  cases  cited  on  p.  UO. 

A  oondltion.  In  ■  policy  of  life  Insurance,  that  suit 
shall  be  broUBbt  within  sli  months  from  date  ot 
death,  does  not  apply  where  the  supeiintendcat  ot 
tbe  defendant  oompany,  before  expli«tlon  of  the 
time  to  sue,  baa  promised  to  pay  tbe  money.  Met- 
TOpoUtiui  L.  Ins.  Oo.  t.  Dempaey  (Md.)  April  1^ 


» 


HiswxeoTA  SiiFBXim  Codbt. 


tbat  K  loM  don  oot  become  p^Tible  until  wity 
daya  after  the  proof  of  tbat  fact  Ib  made;  end 
that,  taken  togetber,  tbe  reaMmable  conelnic- 
tlon  of  tbem  Tb  that,  tbe  rigbt  to  me  on  the 
policy  belofc  poBipooed  until  tbe  losn  is  payable, 
namely,  aixty  days  after  p~ocf  thereof,  tbe 
twelve-inoDtb8'ltmilaiionii|H)D  Bucb  right  does 
not  comtnence  to  run  uoiil  that  time.  This 
coDGtruciion  ia  supported  by  the  decided 
weight  of  authority  aud  In  my  Judernent  U 
correct  on  principle.  JViiw  Yort  t.  BamOUm 
F.  In*.  Co.  SB  N.  Y.  45;  Bay  v.  &aT  F.  Int.  Co. 
n  H.  T.  241;  Barber  v.  Wheeling  F.  A  M.  Int. 
Co.  18  W.  Va.  668;  CaantBw  v.  Bt.  Paul  F.  & 
M.  Int.  Co.  ai  Mbn.  86;  Stan  v.  Niagara  F. 
Int.  Oo.  BB  N.  y.  315;  mUtJM  t.  Putnam  F. 
Jtu.  Co  28  Wia.  473;  May,  Ids.  g  478. 

"Id  8Um  t.  Niagara  F.  Int.  Co..  89  N.  T. 
828.  the  policy  contained  two  similar  condi- 
tions; and  the  court,  in  construing  tbem,  said; 
'We  tliink  the  iaieutlonof  the  defendant  was 
to  glre  the  insured  a  full  period  of  twelve 
inonllie,  within  any  part  of  which  he  might 
commence  his  action;  and  having,  by  post- 
ponement of  the  time  of  payment,  secured  it- 
self  from  suit,  it  did  not  intend  toemliracethat 
period  wilbin  Ihe  term  afier  the  expiralion  of 
which  It  could  not  be  sued.  In  other  words, 
tbe  parties  cannot  be  presumed  to  have  sus- 
pended tbe  remedy  and  provided  for  tbe  run- 
ning of  the  period  of  llcnilalion  during  the 
nme  lima.    ludeed.tbeactualcBBeisBtroDger: 


tbe 


not  only  wu  the  remedy  poatponed,  bnt 
liability  eveD  did  not  exist  at  the  time  of 
flre,  uor  until  it  was  fixed  and  ascertained  ao- 
cording  to  tbe  provigiona  of  the  policy.  Hst- 
inft  thus  made  tbe  doing  of  certain  things,  and 
a  iSied  lapse  of  time  thereafter,  conditions  pre- 
cedent to  the  bringing  of  an  sctioo,  the  parties 
must  be  deemed  to  have  contracted  in  refer- 
ence to  a  time  when  the  insured,  except  for 
that  contract,  might  be  In  a  condition  to  brin^ 
an  action.  Under  any  other  conslruction  tbe 
two   condltiaDi   are   InconMsient   with   eacb 

This  case  is  distinguishable  from  Oarida  t. 
Am  Vmt.  Int.  Co.  (Oal.),  8  Pile.  Rep.  612,  in 
which  the  plaintiff  had  ample  time  after  tals 
right  of  action  accrued  to  have  commenced  U 
within  twelve  months  aflei  the  loss  occurred. 
Id  this  case  it  was  more  than  twelve  montbs 
after  the  flre  before  an  action  could  be  com- 
menced. We  must  concede,  however,  tbat 
Oarido  v.  Am.  Cent.  Int.  Co.,  tupra,  is  not  al- 
togetber  In  barujony  with  ihe  cases  which  we 
follow  In  this  case.  Under  the  construclloD 
which  we  give  to  the  policy,  we  think  the  com- 
plaint slat^  a  cause  of  nctioD  not  barred  by 
tbe  provisions  of  the  policy;  and  the  evidence 
is  sufficient  to  Justify  the  verdict  of  the  Jury 

Juihmfnt  andoTder  affirmfd. 

We   concur:     BIcFM-l»iid.  /.;   Xhon. 


MINNESOTA  8UPBEME  COURT. 


Suaan  B,   WILLARD 

e. 

Andrew  J.  FmNEQAH. 

(....HiOD.....) 

*1.  Asttle.nndeFKpowerlttKoaortg*^, 

Id  Bruflsas  one  pnroel,  of  several  sepamle  ana  dis- 
tinct tracta  of  land,  la  not  void,  but  only  void- 
able, for  rood  oausesbown.as  tbat  It  was  there- 
Bead  noie*  br  HiTCHBu.,  J. 


S>   A.  ezBcated  a  ^artc«g«  to  M.,  mttA 
•abseqnBntlT'caiiTexBd  toW.  ILforeoloeed 

bis  tijDrtj^^.  sjii]  purDbaaed  tbe  property  at  the 
sale.  Meltber  A.  nor  W.  redeemed  from  tbe  sale. 
but  a  redemption  ma  made  by  F.,  ai  a  Judgmeat 
CTGdltor  of  ,&..  wbo  obtained  a  oeruQoateof  t«- 
dompttou.  Due  before  F.  redeemed  A  d  UI7  ten- 
dered blm  the  amount  due  on  hto  JudKTneot, 
whlob  he  refuged  to  accept.   Udd,  tbau  as  be- 


Non.— Poicw  0/  mle  in  nori^ant. 

A  power  of  sale  counted  witfa  an  intereet  cannot 
tie  revolted  by  a  mortgager,  and  hli  daath  cannot 
defeat  or  suspend  the  rtg-bt  to  eieoul«  the  power. 
Biidirliis  V.  Uorrov,  a  Arli.  ftlS;  Way  v.  Uultett,  B 
New  Eiig.  Rep.  ZOO.  143  Mass.  48. 

The  provlBlon  of  the  Montana  slatulee.  that  "a 
mortgage  of  real  property  shall  oot  be  deemed  a 

owner  of  the  morti^age  to  recover  poEB««ton  of  the 
reel  property  without  foreclosure  and  sale,"  does 
not  prevuDtKtvtiijrte  tbe  mortgegeea  power  to  sell 
the  premises  upon  default.  First  Nat.  Bank  v.  Bell 
Silver  &  Copper  Hln.  Co.  8  Uont.  BE. 

It  does  oot  follow  from  tbe  pos'EeBfon  of  apower 
of  sale  br  the  grantee  In  adeod  absolute  00  Its  face, 
but  In  fsot  a  mere  security,  that  the  power  Is  to  be 
cxei  clsed  otherwise  than  by  foreclosure.  Feanon 
T.  Sharp,  7  Cent.  Rep.  *M.  IIB  Pa.  !61, 

A  power  of  sale  In  a  mortfraire  or  deed  of  tnut 
may  be  so  limited  that  a  sale  under  the  power  can- 
not tie  made,  and  yet  there  may  be  a  remedy  bf 
foreclosure.  Davis  v.  BcssvU,  1  West.  Rep.  61,  88 
Ko.4». 

Tbe  sale  of 
8L.R.  A. 


under  sooh  power  will  oper- 


ate as  a  foreclosure.  Way  v.  MuUett.  8  New  Bos. 
Rep.  a».  I4S  Man.  49. 

Bucb  sale  cuIb  olf  the  equity  of  redemption  as  ef- 
fectually as  a  sale  under  a  deci«e  of  foreolosure, 
leaving' In  the  mortsagor  eotblns  but  a  statutory 
right  of  redemption.    Qanenheliner  v.  Uollon,  BO 

The  purohsserof  amort^raffeoontalDlOKapower 

of  sale  cannot  foreclose  Ihe  same  by  advertisement 
under  the  statutes  of  Dakota,  unices  a  wrttten  aa- 
stgnment  of  euch  mortgage  has  been  first  duly  exe- 
cuted, acknowledged  and  recorded.  Hlokey  T. 
Hlchardg,  S  Dak.  845. 

A  purchaser  purchnses  at  the  peril  of  thesale  bo- 
Inrvold,  If  a  material  condition  precedent  to  the 
eierdBe  of  the  power  does  not  eilst.  Bence  a 
purobsser  from  a  trustee  under  a  deed  of  trust 
made  to  secure  the  payment  of  certain  notes  whicli 
had  been  previously  paid,  and  the  deed  of  trust 
having  by  Its  terms  thereby  become  void,  takes  nt> 
title.    Temple  v.  WbltUer.  B  Wort.  Rep.  141,  IIT  IIL 

A  mortg^iree  who  becomes  the  purchaser  at  tats, 
own  sale  thereby  arms  the  mortgagor  with  the  op- 
tion, tt  emaODBlily  expreseed,  to  disafflnn  the  hA» 


iW. 
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tttm  F.  KDd  IF.  (whohUI  no  Intereat  Id  the  prop- 
(nTl.theredempCloniruT&lld;  tfaatM.,  Uiepur. 
itocr  M  the  mortgaxe  sole,  alone  could  ral»  tli« 
qoeBka  wfaeOier  the  leader  dlaobarited  the  lien 
of  n  IndgmeDt,  Ki  ■■  to  tennlnaM  hl«  right  to 

(TebnuuT  T.  USa) 

APPEAL  by  pklnUff  from  »  Judgment  of 
the  District  Court  for  HenoepiD  CountjdU- 
nitaiog  tba  complaint,  and  from  an  order  de- 
iiiog  a  motion  for  a  new  trial,  In  an  action 
bmueht  to  delermtne  an  adveree  claim  made 
h  defendant  to  certain  reel  estate  to  which 
pUfndfT  claimed  title.    AJJttmtd. 

APPEAL  bf  defendant  from  a  Judgment  of 
the  DiElnct  Court  for  Hennepin  County 
delfnoining  that  be  had  no  right  lo  redeem 
"itaiQ  Teal  eetale  from  a  mortgage  sale  thereof, 
odlhst  he  had  no  valid  title  tliereto.  Seter»ed. 
The  case  sufflcientif  appears  in '  the  opinion. 

JVr.  L  E.   8t«U«r,  for  plaintiff: 
The  sale  of  the  land  under  the  mortgage  tn 
u  entire  tract  was  unauthorized  and  absolutely 
ivid  and  the  sherifT'a  certificate  of  sale  roid  on 
lU  face,  and  Michael   Maloney  acquired  ao 
tiUe  to  the  premises  by  reason  thereof, 
BvU  T.  Ring.  88  Hinn.  349. 
Jfr.  A.  D.  Smith,  for  defendant: 
A  mere  lender,  even  if  kept  eood.  will  not 
trtiDguisb  or  pay  the  debt  ilselr.     It  merely 
Kipicosta;  itdoesnotevenBuspend  tlieremedy 
tpinrt  the  debtor,  or  any  remedy  or  legal  right 
■hieb  the  creditor  may  have  aa  appurtenant  to . 
ttie  d^  In  the  form  ixi  which  it  may  happen, 
i  fariuH  a  lender  does  not  discharge  a  judg- 

BtDt. 

Jaelam  t.  Zaie,  B  Cow.  248  ;  Lav  v.  Jack- 
W.  »  Cow.  Ml;  People  v.  Be^i.  1  Barb.  878. 

The  forecloeure  of  the  property  In  dispute 
*u  rerular  and  legal,  and  passed  the  title  to 
HiohacT  Haloney,  aubiect  to  (he  right  of  n- 
dempiioo. 

Baltintau  t.  jBtna  I.  Int.  Oo.  81  Minn.  125-  ■ 


Hltebell,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  determine  an  adverse  claim  of  de- 
fendant to  real  properly  of  which  plaintiff  al- 
leges she  la  llie  owner.  The  defendant  deniea 
plaintiff's  tllle,  alleges  tlist  he  is  the  owner, 
and  asks  that  it  be  so  adiudged.  Plalnliflt'a 
title  depends  upon  the  validity  of  a  sale,  under 
a  power,  on  a  morlgnge  exeruted  by  her 
grantor,  one  Abboll,  to  the  Haloneys.  D» 
lendant't  title  depends  upon  a  redemption  bj 
him,  as  a  judgment  creditor  of  Abbott,  front 
the  sale  on  the  Mnloney  mortgage.  The  facta 
are  that  Abbott  executed  to  tbe  Maloneys  a 
mortgage  on  a  piece  of  land  accorciing  lo  gOT- 
emment  description,  tben  conatllutlng  a  singltt 
tract;  but  subsequently  he  platted  the  land, 
dividing  it  Into  urban  lola  and  blocks,  the  Ha- 
loneys not  joining  In  the  plat.  Under  theso 
facts  tbe  Maloneys  would  doubtless  have  had 
the  right  to  sell  the  entire  premises  as  one  tract, 
aa  it  was  described  In  their  mortgage;  at  least, 
in  tbe  absence  of  a  requent  that  Ibe  sale  be  la 
separate  parcels,  by  one  Interested  in  the  prop- 
erly, who  had  some  equitable  right  to  have  it 
sold  in  that  way  in  order  to  protect  his  interests. 
Joknton  V.  WtUiamt.  i  Minn.  HfiO  (Oil.  183); 
I^qiiin  V.  Brnleu.  10  Minn.  879  (Gil.  304);  Ab- 
bott V.  Ptek,  ^  Minn.  490. 

But  where  the  mortgagor,  subsequent  to  Ibe 
mortgage,  divides  the  premises  into  leparatv 
tracla,  as  by  platting  it  into  lots  and  blncka, 
tbe  mortgagee  hns  tbe  right  to  adopt  this  di- 
vision, and  sell  the  property,  as  tbe  Maloneys 
did  in  this  case,  as  Iota  and  blocks,  according 
to  the  descriptions  in  tbe  plat.  But,  if  be  doea 
to,  properly  he  should  sell  tbe  diCfcrent  tracta 
according  to  the  plat  separately;  whereas,  la 
the  present  instance,  althouch  describiid  in  tho 
notice  of  sale  accordin?  to  tbe  plat  as  separata 
lots  and  blocks,  alt  were  sold  logeibcr  for  on» 
gross  sum.  This,  it  Is  claimed,  rendered  Ih« 
sale   absolutely   void.      The  tjlatute   provide* 


■tOiont  legaid  tottsfatmeasoradequao; 
•ol  when  the  nle  la  set  aalde,  the  decree  reiaies 
>Kk  to  tbe  «B]e,  and  the  parties  are  in  the  mme 
MhUmasif DOMttehadbeeDmado.  Qaaseabelmer 
•■>laltaa,80A]«.ESL 
Wherea  third  partj  porohaae*  for  the  benoBt  of 
■»  nxitt«asee,  Uia  tale  la  not  abgolutelr  void,  but 
^oUatde  only,    Nichols  v.  Otto  (UU  Jan.  a,  USO. 

RtQoitaa  toDoudaif  Bt  loisi 
'  nle  under  a  power  contained  In  a  mortgage 
»ybefetuldefDrlDsuinclentnatIce.    Diokaison 
*•  Bmall.  1  Cent.  Rep.  tVI.  U  Ud.  8». 

^'orecloeuresaleunderapownrln  tliemorte»g« 
h  DM  InviUdBted  br  the  omission  of  tbe  names  of 
UwinorlevorandmotHrBKeeln  thHadvertlBement 
n  ■!«,  Gocan  t.  UaNamara,  IS  H.  L ,  Index 

An  idvarttoement  of  a  sale  under  a  power  con- 
'■l»e4  !n  amortgage  vblob  required  publication 
wnotloe  in  some  newspaper  In  the  Couotr  of 
"^Tldenee,  Rhode  Island,  was  not  Inaufflolent  be- 
'•ne  ttsppeu«d  Id  a  newspaper  published  at  a 
PlMalntbeoounty  other  than  one  of  two  certain 
oin  Id  wbleta  the  record  of  tbe  mortgase  erro- 
■^T  required  notice  to  tie  published.    Ibid. 

"W  aoi-ctiaarTanoa  of  a  custom  amonB  auo- 


tloneets  to  place  notices  upon  donrs  or  wladovsot 
houses  tor  sale,  statlua  the  time  and  place  of  rale. 
Is  not  suI&Rlent  to  set  aside  a  sale  maJe  under  a 
pon-erln  amortgaite.  Chilton  v.  Brooks,  68  Md.  SSI, 

The  provision  ot  the  Montana  stdtute  for  "thirty 
dBjB'  notice"  of  a  sale  under  a  power  In  a  mort- 
B»Ke,  by  publlshlnRonoe  ■  woelt  for  three  weeks 
Euccesslyely,  does  not  require  that  all  three  publl- 
ostlona  shall  lie  thirty  days  before  tbe  sale,  but 
only  that  the  flnt  one  shall  be.  First  Nat.  Bank  v. 
Bell  Silver  &  Copper  Uln.  Co.  8  Mont.  SS. 

A  sale  of  mortffBfed  real  property  under  a  power 
Isoot  Invalid  because  the  notice  of  sale  does  not 
sufficiently  deearlbe  oertatn  poisonal  property  also 
covered  by  the  mortaage,  asoeoinlly  wlicru  such 
dvecrlptlon  Is  as  full  ns  that  tn  tbe  mortim?!?.   Ibid. 

That  tbe  reoarri  of  a  mort^rsgre  Incorrectly  stales 
the  plaoe  of  publication  of  the  notice  of  sale  will 
not  avoid  Uie  notice.  If  the  publication  Is  made  aa 
provided  in  the  mortgage.   Cogaa  v.  HcNamara. 

Jk  sale  of  land,  under  a  |>ower  In  a  mort^mire.  for 


.  ,  arketvi 

orty.  will  be  set  aside  whore  It  was  purcL 

the  mortgagee,  and  the  H>ile  was  made  o 

when  the  weather  was  so  luulementas  to  prevent 

purchaser*  from  atteudluji.    Ctultoa    T,  Brooloh 


Google 


EAiriAfl  ScFRun  Coubt. 


tbat,  "U  tbe  tnortgared  premiaea  conaiat  of 
ecpBrB(«  and  distinct  larmH  or  intclB,  tbej  shall 
be  sold  EeparaUlf."  Gea.  Slat.  1878,  chap. 
81.  S  B. 

Whether  a  sale,  contraTT  to  tbe  Siatute,  ren- 
ders it  abaolutelj  void,  or  only  voidable  where 
It  Is  made  to  appear  that  there  was  fraud,  or 
tbRt  tbe  disregard  of  the  Statute  resulted  in 
aclua!  prejudice  10  tbe  mortgagor  or  owner  of 
the  equity  of  redemption,  isaqueEtiou  upoD 
which  there  ia  some  conflict  of  authoritj,  at 
least  in  Iheeaseof  non- judicial  sales,  Asearly 
as  Tillman  ■?.  Jackson.  1  Minn.  183  fQil-  167), 
It  was  held  that  a  similar  provision  as  to  Balea 
a  execution  was  only  directory,  and  that 


entij  unquesrioued  for  twenly-lhree  years, 
followed  and  recognized  as  having  become  a 
rule  of  property  in  J^imberton  v.  Mereliantt 
mt.  Bank,  34  Minn.  281,  in  which  this  court 
beld  that  a  sale  on  execution  in  gross,  as  one 
pnrcel,  of  several  distinct  and  separate  tracts 
of  land  not  lying  in  a  body,  is  not  void,  but 
miebt  be  vncated  for  cause  shown,  as  that  it 
■was  the  result  of  actual  fraud,  or  th^  prejudice 
resulted  to  the  owner  from  it,  or  that  tbere 
was  no  just  ground  for  makio.^  the  sale  that 
way.  This  decirion  waa  followed  by  the  United 
Blates  Circuit  Court  for  tbe  District  of  Minne- 
sota, and  the  same  nilc  applied  in  tbe  case  of  a 
tnortsage  sale  under  a  power.  Saenton  t. 
Sa/berg,  1  McCrory,  96,  1  Fed.  Bep.  444. 

If  this  doctrine  had  become  a  rule  of  prop- 
erly thirteen  years  ago,  it  certainly  is  so  jet, 
never  having  "been,  in  the  mean  time,  eillier 
«vemiled  or  questioned.  There  is  no  room  for 
any  distinction  l>etweeii  sales  on  execution  and 
sales  under  a  power.  Neither  are  judicial 
Bales.  A  sale  by  a  sheriff  on  an  ordinary  exe- 
cution is  a  mere  ministerial  one,  made  by  the 
officer  b^  the  naked  authority  of  the  writ  and 
the  requirements  of  the  hilatute.  A  sale  under 
a  power  contained  in  a  mortgage  ia  made  by 
the  morlgagee  or  bis  agent  pursuant  to  tbe 
convention   of   the   parties.     Viewed  from   a 

E radical  standpoint,  we  think  the  better  rule 
I  that  a  fnle  contrary  to  the  Siatute  is  merely 
voidable  wLen  fraud,  prejudice  or  otiier  good 
cause  for  vacating  it  is  shown.  The  reaeons 
in  its  favor  given  in  (Xmningliam  v.  Caaidy, 
17  N.  y.  578,  although  used  with  reference  to 
a  judicial  sale,  are  equally  applicable  to  one 
tinder  a  power.  The  consequences  of  a  con- 
trary rule  would  lie  disastrous.  A  great  many 
tillM  would  be  open  to  quesliOD  and  doubt. 


The  Inquiry  whetherthe  land  sold  consisted  id 
fact  of  separate  and  distinct  tracts  would  ofl«ti 
be  atiended  with  great  difficulty.  The  qucs* 
tion  would  be  one  of  fact,  dependent  upon  evi- 
dence deliOT»  the  record,  and  perhaps  often 
doubtful  or  conftictiug.  The  vajiditj  of  titles 
ought  not  to  be  made  dependent  upon  such  ex- 
traneous facts.  Our  conclusion  is  that  tbe 
mortgage  sale  waa  valid,  and  there  having- been 
no  redemption  from  it  bv  either  Abbott,  the 
mortgagor,  or  the  plsinllff,  bia  grants,  it  fol- 
lows that  tbe  latter  has  no  interest  iu  the  prop- 
erty.    This  diapoaes  of  her  appeal. 

2.  Defendant,  a  judgment  creditor  of  Ab- 
bott, duly  filed  bia  Inteniion  to  redeem,  and 
seasonably  produced  to  tbe  sheriff,  who  made 
the  sale,  the  proper  proof  of  bis  right  to  r«- 
deem,  paid  to  fiuch  officer  the  proper  amount 
of  money,  and  received  from  him  a  certificate 
of  redemption.  The  court,  however,  made 
what,  for  present  purposes,  we  may  assume 
waa  a  finding  that  before  defendant  made 
this  redemption  Abbott  made  to  him  a  good 
and  legal  tender  of  the  amount  due  on  tbe 
judgment,  which  defendant  arbitrarily  refused 
to  accept.  It  was  on  this  ground  that  the 
learned  iudge  decided  adversely  to  the  defend- 
ant, holding  that  this  tender  operated  as  a  pay- 
ment of  the  judgment,  or  ai  lenst  as  a  discharge 
of  its  lien,  so  that  he  could  not  afterwards  "use 
it  for  redemption  purposes."  Whether,  as  be- 
tween defendant  and  Maloney,tbe  purchaser 
-'  the  mortgage  sale,  this  proposition  ia  correct 
not  we  need  not  inquire.  It  ia  a  auesdoa 
that  plaintiff  ia  Id  do  position  to  raise.  Maloney 
alone  can  raise  it,  as  he  alone  is  interested  in  It. 
Defendant  has  madea  redemption  in  fact  which 
is  good  on  its  face.  At  most,  it  is  merely  void- 
able, at  the  election  of  Maloney,  on  account  of 
the  existence  of  an  extrinsic  fact  Tberedemp- 
tion  is  good  as  against  the  plaintiff,  who  has 
no  interest  in  the  property.  Maloney  ia  not  a 
party  tn  tbia  action,  and  consequenUy  bis  in- 
terests cannot  be  adjudicated  or  in  any  way 
affected.  A  judgment  in  this  case,  adjudging 
that  defendant  is  tbe  owner  of  the  property, 
will  only  determine  that  he  is  such  as  between 
him  and  tbe  plaintiff,  and  to  such  a  judgtoent 
be  is  entitled  upon  the  facts  found.  Upon  his 
appeal,  therefore,  the  order  of  the  trial  judge 
is  reversed,  and  the  cause  remanded,  with 
directions  to  render  judgment  in  his  favor  as 
prayed  for  in  bis  answer. 

AJIirmed  on  plaintiff'*  appeal,  and  rttnteit 
I  d^endanft  appeal. 


KANSAS  SUPREME  COUBT. 


Jolm  WALLAt^  et  al.,  I^t.  in  Bit., 
Joseph  EVANS. 

'Apartrwho  biillt»  dB,in,cauBlng  tbe  back 

water  to  flU  a  ravine  across  which  tan  a  public 

.  blgbway-,  made  a  causeway  oomposed  of  loss. 


bruEb,  stone  and  eartli  at  tlie  pleoe  trbere  A« 
public  blgbway  ran  acroaa  the  ravine,  and  mad« 
a  t)etter  way  than  existed  twfora  the  oonatmo- 
tlon  of  tbe  dam.  The  publla  used  It,  and  It  was 
for  a  tline  mHlatatned  and  repaired  by  tbe  over- 
seer othl^hwaya  of  tbe  road  district.  fi«td.tbat 
the  owner  of  the  dam  was  not  cbareeable  with 
its  malntonance  and  repair,  and  was  not-  llahls 
for  tbe  value  of  mules  wboae  dMth  was  occk- 
Bioned  by  the  causeway  belns  out  of  repair. 

(April  4. 18»a.> 


laBO. 


Wallacx  t,  Etabi. 


ERROR  to  tbe  Dbtrlct  Court  for  Norton 
Couaty  to  revlevr  &  Jiidgmeat  tn  favor  of 
plaintiS  in  an  action  to  recover  damages  for 
ibe  losa  of  certain  raules  nbicb  was  alleged  to 
have  resulted  from  the  obatruction  b;  defend- 
ants of  a  public  highway.     Beoened. 

Conamlasioner's  opinidn. 

The  facta  ore  fully  staled  In  the  opfnlon. 

JAnvn.  "Lit  H.  Thompson  and  CD.  Jones, 
for  plaiatiffs  in  erroT: 

Alibougta  Wallace  built  the  dam  la  quentlon 
■ndmaaed  the  waler  to  back  up  into  a  natural 
lai-ioe  dossing  the  highway,  yet  if  be  left  tbe 
bigbwaj  io  as  good  condition  as  he  found  it, 
he  h*d  performed  all  that  law  or  Justice  re- 
q<iiietl  of  bira. 

Vmard  v.  Orou.  8  Kan.  2S0;  Btatt  t.  Own- 
mtrford,  16  Eao.  SOT;  Statt  v.  Ea'jpholtz,  32 
Eao.  4iH;  Miumm.  S.d  T.  B.  Co.  t.  Long, 
27  Eau.  034. 

Tlie  embaokmeat  built  across  tbe  rarine  was 
a  bridge  as  deflaed  hj  1  Bouvier's  Law  Dic- 
tionary, p.  2S2. 

By  Ibe  common  law  counties  ore  chargeabli 
.  witb  tlie  repair  of  sll  public  bridfes  unlea 
'  they  can  show  that  other  persons  are  Ixiuad  to 
repair  particular  bridges. 

1  Wall,  Act.  BDd  Def.  g8,  p.  781. 

Tbe  corporation,  [or  whose  exclusive  benefit 
a  bridge  is  made  over  a  highway,  must  keep  it 
io  repair,  and  Is  liable  for  iajiiriea  caused  to 
tliird  persons  In  consequence  of  Its  being  out 

Dygert  r.  Behmek,  28  Wend.  448;  Btaeoci  v. 
BAeriaan,  14  W^d.  e«j;  Perlts  v.  Chandl^.  6 
Uass.  451. 

A  bridge,  though  erected  by  individuals,  yet 
ff  dedicated  to  the  public,  used  by  the  public 
sod  found  Io  be  of  public  utility,  must  be  re- 
pHirnl  by  ihe  public 

fititU  V.  Camptop,  3  N.  H.  GI8;  Bequa  t. 
BixJ>£»ter.  45  N.  T.  129,  8  Am.  Rep.  52. 

Mr,  Jftlut  B.  Hamilton,  for  defendant  In 

Where  tbe  owner  of  land  over  which  a  pub- 
Ik  highway  passes  digs  a  raceway  acroM  the 
road  and  builds  a  bridge  across  the  same,  and 
ao  injury  is  sustained  by  anyone  in  conse- 
quence  thereof,  such  owner  is  liable  to  any 
person  so  iujured  for  damnges. 

4  DI.Com.p,8;  Dygerlt.8cheTiek,2&WmAM%. 

Such  bridge  must  tw  kept  in  repair  by  him 
who  built  iL 

Ueaeoek  V.  Sfurman   14  Wend.  58. 

Thia  ia  not  a  case  where  tbe  bridge  or  cross- 
tug  was  voluntarily  built.  They  created  tbe 
necessity  forsuch  crossing,  which  makesa  dif- 
fer eot  rule  applicable.  Tbey  created  and 
Diaintsintrd  a  nuisance  by  obstructing  a  biKb- 
way,  and  are  liable  fiti  any  damages  as  a  lesult 

Oen.'sUL  chap.  69,  §17;  3  Dillon,  Uun. 
Corp.  8d  ed.  S§710,  lOaS-1035,  lOBO. 

Plaintifrs  in  error  were  the  creators  and 
maiDlaJnenof  the  nuisance,  and  thev  could  not 
shift  tbe  liability  for  any  damage  wbich  mighl 
occur  bv  reason  thereof  upon  the  public,  who 
cannot  DC  made  liable. 

BUunberqi  t,  Baeaar  Twp.  23  Eau.  606; 
Wttt  Bend  t.  Jfann,  00  Wis.  (A. 

Slaiq^aon,  0.  .delivered  the  followlngoplnion : 
Tbe  plaiotifl  below  brought  bis  acUra  to 
8L.RA. 


recover  the  smn  of  $400,  tbe  alleged  value  of  a 
pair  of  mules,  and  fSOO  as  esemplarr  dam- 
ages. He  alleged  Ihut  in  August,  1883,  Wal- 
lace conatrucled  a  dam  across  a  creek  that 
caused  the  water  to  fill  up  a  ravine  across 
which  ran  a  public  bighwav  that  had  beeu  lo- 
cated, opened  and  traveled  long  Licfore  the 
construction  of  tbe  dam;  that  the  water  had 
flowed  inio  tbe  ravine  until,  at  the  time  com- 

Elained  of,  It  was  ten  feet  deep,  and  was  a 
azardoua  and  dangerous  obatruction  to  travel 
on  said  highway;  that  Wallace  had  sold  said 
dam  to  RailSback,  who,  at  the  time  the  iniury 
occurred,  owned  and  maintained  said  dam^ 
that  on  the  9th  day  of  September,  1BH5,  th« 
plaintiff,  with  bis  team  of  mulcH,  was  Iravet 
ing  on  said  highway  with  no  knowledge  of 
the  dangerous  condition  thereof  at  the  place  it 
crossed  the  ravine,  and  that  in  attempting  to 
cross  said  ravine  his  two  mules  were  drowned 
in  tbe  water  flowing  into  said  ravine  by  reason 
of  the  construction  of  said  dam.  The  defend- 
ants demurred  to  tbe  petition,  and  their  de- 
murrer was  overruled.  Tbey  then  answered, 
alleging,  among  other  things,  that,  at  the  time 
Ihe  dam  was  ouilt  (bey  caused  a  safe  and 
suitable  embantiment  to  be  made  of  brush, 
earth  and  other  material  across  said  ravine, 
on  the  line  of  said  highway,  thereby  making  a 
safe  and  suitable  cruasing;  that  this  crossing 
was  turned  over  to  the  road  district,  and  ac- 
cepted by  it.  and  these  defendants  were  released 
from  any  further  liability,  or  any  obligation 
to  keep  up  and  maintain  said  crossing.  They 
also  plead  contributory  negligence.  Causa 
tried  at  April  Term,  1887,  to  the  court,  who 
rendered  a  judgment  for  (400,  a  motion  for  a 
new  trial  t>eiiig  overruled.  Wallace  and  Rails- 
bock  bring  the  case  here.  Ttiey  claim  that 
the  trial  court  erred  in  overruling  their  demur- 
rer to  the  petilion  and  evidence;  that  the  riebt 
of  action  is  barred  by  the  tjlatute  of  Limita- 
tions, as  tbe  dam  was  conHlrucl«d  under  ^  14, 
chap.  06,  Comp.  Laws  1885;  (hat  there  was  a 
misjoinder  of  parties  defendant;  that  there  waa 
an  oi>ligatioa  resting  on  the  road  district  to 
mainlain  the  crossing  and  keep  it  in  repair; 
that   the  evidence  shows  contributory  negli- 

1,  The  petition  In  this  case  alleges  that  the 
place  at  which  the  loss  occurred  to  Ibe  plaintiff 
below  was  a  public  highway, and  aliegis  an 
olistiuction  thereof  thut  was  the  causc  of  tho 
losa  of  the  mules.  Tbe  erection  ot  a  dam 
caused  the  water  to  fill  up  a  ravioe  acrosa 
wbicb  tbe  public  higlivray  ran.  The  maik 
ho  built  tbe  dam  constructed  across  the  ra- 
ine  an  embankment  of  stone,  logs,  brush  and 
earth,  that  made  a  good,  safe  and  reliabla 
crossing  as  long  as  u  was  mainlaincd  in  the 
condiiioQ  In  wbich  it  was  constructed.  It 
shown  at  the  trial  that  the  road  overseer 
had  caused  work  to  be  done  thereon,  and  that 
ome  years  it  was  constantly  usud  and  rea- 
sonably safe.  Wallace,  one  of  the  plutniiffa 
in  error,  built  tbe  dam  and  tlie  embankment, 
and  after  owning  the  mill  property,  iaciuding 
tbe  dam,  forabout  one  year,  sold  and  conveyed 
it  to  one  Page,  who  subsei^ueotly  sold  it  to 
Railsback,  tbe  other  plaintiff  in  error,  who 
owned  tbe  dam  at  tbe  lime  of  tbe  loss  of  Iba 
mules.  On  this  stale  of  facts  it  must  be  a|^ 
parent  that  do  liability  con  possibly  atlach  to 
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'Wallace  for  Ibe  loss.  Pulltng  this  question  la 
the  Btrongest  possible  altitude  for  tlie  defend- 
ftnt  Id  error,  and  assumiDg  for  that  purpose 
tbat  tbe  erection  of  the  dam  and  tbe  back  water 
in  tbe  ravine  was  a  coutinuiug  nuiKanco,  yet 
filill  Railabeck  and  not  Wallace  is  reapoDsible 
for  the  damages  occasioned  by  it  Wben 
Wallace  sold  tbe  dam,  aod  aomeone  else  pur- 
cbased  it  and  assumed  all  liabllitT,  tbere  aeems 
to  be  no  point  of  view  in  wbicli  Wallace  could 
be  held  longer  responsible;  Tlie  Judguient 
against  bim  is  wrong. 

2.  To  constitute  an  obstruction  lo  a  piiblEc 
higbway,  it  musi  appear  tbat  tbe  public  travel 
by  reason  thereof  is  actually  hindered  and  eu- 
daogered.  No  private  action  can  be  main- 
tained if  tbe  obstruction  continue*  and  be- 
comes a  common  nuisance  on  account  of  tbe 
Dulaance  per  it;  but  if  any  individual  suffers  a 
more  special  injury  than  any  oilier,  from  the 
continuance  of  such  a  ouisaace,  he  has  his  ac- 
tion therefor.  All  tbia  is  alphabetical  lav, 
and  affords  a  sure  basis  upon  wbicb  tbe  argu- 
ment in  the  case  must  rest.  The  controlling 
quealion  tti  Ibis  case  Is,  Who  is  responsible  for 
the  care  and  repair  of  the  bigbwaj  at  the  point 
^berc  it  crosses  tbe  raxineT    It  is  as  much  a 

fiarC  of  the  highway  as  any  other  portion  of  its 
engtb  or  breadth.  The  people  at  large  have 
the  right  to  the  free  and  uninteiruple*!  use  of 
it,  not  upon  tbe  sufferance  of  the  men  nho 
built  tbe  embankment,  but  as  a  matter  of 
right.  It  has  been  held  tbat,  if  a  man  builds 
a  bridge  that  Is  useful  to  tbe  public  in  general, 
it  Is  the  duty  of  tbe  public  author!  ties  to  repair 
it,  notwithsianding  It  may  bo  of  benefit  to  the 
"builder,  M&r  v,  Wett  Hiding  ^  YorlahiTe,  6 
Burr.  2384;  Heacock  v.  Blterman,  14  Wend,  68; 
Requa  v.  Eochulfr.  4S  H.  T.  129;  Thompson, 
Bighw.  8d  ed.  12. 

JJ  a  bridge  is  erected  over  a  natural  stream 
liy  a  man  ^r  hia  own  benefit,  and  it  is  of  pub' 
lie  utility,  and  is  used  by  tbe  public,  the  public 
Is  bound  to  keep  it  in  repair;  for  in  aucb  case, 
although  the  bridge  is  of  iid  vantage  to  the  man 
who  built  It,  he  did  not  cruale  the  necessity  for 
It.     Dygert  t.  achenck.  28  Wend.  446. 

Wbere  a  person  erected  a  mill  and  dam  for 


li!so< 


a  ford,  through  which  there  v 


Tenient,  and  tbemiUer  built  a  bridge 
and  tbe  public  used  it,  and  the  miller  bad  re- 
paired it,  the  court  held  that  ttie  county,  and 
not  the  miller,  was  chargeable  with  the  repair. 
Rex  T.  Kent  Co.  2  Maule  &  S,  618. 

All  public  bridges  are  prima  facie  reparable 
by  the  public.  Host,  if  not  all,  of  tbe  earlier 
cases  tbat  bave  any  bearing  on  this  question 
make  tbisdihliDcUon:  If  tlie  bridge  is  built  by 
a  private  person,  and  it  la  manifestly  to  tbe 
interest  of  the  public  to  nse  it,  and  they  do  use 
11,  and  the  way  is  better  than  it  was  before  tbe 
bridge  was  built,  the  public  are  chargeable 
with  its  repair;  but,  if  the  improved  way  Is  not 
belter  than  it  naa  before,  the  public  racelve* 
8L.B.A. 


no  benefit,  TUb  la  oertalnly  a  verj  inxnl  In- 
terpretation of  the  law,  ao  far  M  the  pablicara 
concerned.     If  the  principle  of  tbeae  cases  la 

applied  to  tbe  facts  developed  on  tbe  trial  of 
this  case,  there  can  be  no  recovery  against 
Railsback,  as  (he  duty  to  keep  tbe  crossing  Id 
repair  is  devolved  upon  the  road  district. 
Our  statutory  enactment,  requiring  railroad 
corporations  to  restore  lo  it«  former  condition 
aoy  public  highway  it  may  cross  in  the  course 
of  its  construction,  seems  lo  have  this  principle 
in  view.  This  court,  construing  this  provis' 
ion,  holds  that  wben  a  railroad  compnny  re- 
stores the  crossing  of  a  public  highway  to  the 
condition  that  existed  at  tbe  time  of  the  con- 
struction of  its  line  across  the  highway,  Uie 
railroad  company  is  under  no  obligation  there- 
after, under  this  provision,  to  maiutaiu  it  in  a 
safe  and  sufBc-ient  state  of  repair,  Mitiouri, 
S.dbT.R.  Co.  V.  Long,  27  Kan,  684. 

It  can  be  said  that  it  is  the  Statute  that  re- 
lieves the  railroad  company  from  the  liability  to 
maintain  tbe  highway  after  it  has  been  restored 
to  its  former  condition,  and  tbat  tbere  is  u 


law  liability  I 
pair  puiilic  highways,  tbe  statutes  of  every 
Slate  establish  tbeir  liability,  and  this  ts  so 
universal  tbat  prima  facie  theymust  be  charge- 
able therewith;  but  the  question  in  this  case  ii. 
Has  not  the  public,  by  its  acceptance  and  use 
of  this  road-way,  and  by  its  control  and  repair, 
assumed  the  liability?  It  cannot  be  aucceaa- 
iully  contended  that  this  particular  fill  or 
causeway  across  tbe  ravine  is  not  a  part  of  the 
public  highway.  The  public  has  the  absolute 
control  ol  iL  The  man  who  built  it  has  no 
right  to  obstruct  it.  If  he  lives  in  tbat  road 
district,  he  can  be  compelled  to  contribute 
money  or  labor  to  its  mamlenance  and  repair, 
Tbe  moment  he  flnisbed  its  constniction  it  be- 
came a  part  of  the  public  highway,  and  his 
control  ceased  forevery  purpose.  It  then  nec- 
essarily becaoie  the  statutory  duty  of  the  road 
district  to  keep  it  In  repair.  The  record  dis- 
closes tbat  at  tbe  place  where  these  plainliSa  In 
error  Glled  tbe  ravine  they  made  a  better  and 
safer  road-way  than  existed  before.  It  ia 
shown  that  it  was  used  for  aome  years  by  tho 
public.  There  is  some  evidence  tending  lo 
show  that  tbe  road  overseer  of  the  district 
caused  nork  to  be  done  on  It,  and  at  times  re- 
paired IL  It  Is  not  shown  that  it  was  located 
on  Ibe  land,  or  tbat  It  was  erected  for  the  per- 
sonal benefit  of  either  of  the  plaintiffs  in  error. 
This  case  was  tried  and  decided  upon  the  theory 
that  both  Wallace  and  Railsback  were  char^^ 
able  with  the  maintenance  and  repair  of  apub- 
11c  highway,  and  tbia  waa  error.  We  recom- 
mend tbat  Uit  judgment  b»  reveried,  and  a  mm* 
tri<U  granted. 

Per  Curiam  I 
It  Is  so  ordered. 
All  the  Justice!  ooncmb 
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L.  B.  SEIOTTBR  et  tU.,  AppU., 
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■1.  TJniMt  the  ConaUtnUon  »nd  I»w«  of 
till*  State  m.  coaatr  eaanot  Impose 
tM  nn  except  for  countr  purpoMB,  RUd  tbe 
buildiDKaf  a  twidgsln  ft  couiit7  vlchta  tbe  cor- 
ponw  limits  or  a  munlclpalltr  IQ  wblcb  tbe 
OOuntj  ouUlde  at  Ibose  limit!  li  In  dowM  In- 
tereMcd.  the  aame  belor  f  or  ths  sols  beoeflt  and 
■dTuitaie  at  tba  muolclpnUtr,  la  not  a  oount; 


S.  WbttreatnlnJiiiietlanlaKnigbtacainst 
»  eaanty  to  prevent  tbc  appropnatlou  of  lia 
rsTHDUea  to  ■!<]  In  the  building  of  t,  brld^  Id  a 
alt;,  and  tbe  allegations  of  tbe  bill  are  tbat  tbe 
trldge  Is  on  a  city  street,  and  not  a  count?  road 
or  bigbway,  end  tbat  tbe  oountf  ontefde  of 
tbe  cltj  Is  noirlse  Inlerealed  In  It,  and  that  [t  ta 
■tor  the  sole  bensBt  and  advantage  ol  the  dtr,  tt 
wsa  error  to  sustain  a  demurrar  to  the  t>UL 

5.  Bnt  the  StAtata  antborLdny  the  dtr 
to  bnlld  bridge*  within  Ita  Ilmlta  does 
not  necesearllr  revoke  the  authority  given 
to  t^e  ouunc;  by  General  Statute,  without  ra- 
MtictlOD  ta  to  loMiUty.  to  build  a  brid^  within 
those  Umiti.  Al  there  may  be  bridges  serving 
only  a  dty  purpoae.  to  there  may  be  others  de- 
maoded  In  the  aante  territory  for  oounty  pur- 
pometi  and  where  the  elrcumstan  dee  create  this 
^smaod,  and  the  bridge  Is  fur  the  Use  and  benefit 
Of  the  people  of  the  county  at  large  or  of  some 
eonddereble  portion  of  them,  and  Intended  and 
needed  aa  well  for  thoee  outside  aa  for  tboeein- 
ridethe  ojty.  the  authority  of  (be  county  to  build 
It  1«  not  annulled  by  tbe  local  city  statute. 

4*  ^lieelrcaiDat«nc«earea«hcmsemast 
determine  the  line  of  antborlty,  even 
where  there  is  assent  of  tbe  municipal  govern- 
moDt;  but  Incase  otoonSlot  between  municipal 
end  oounly  ofllclBlB.  It  would  seem  tbat  tbe  county 
•bonld  give  way,  In  deterenoe  to  tbe  generul 
poUoy  against  one  iurisdtotloQ  dasblng  with  an- 
other. 

6.  Zfrnooontj-nwrlmlldMbrideewlthlD 
the  Binlla  of  a  munlolpallty  when  tbe  olraum- 
etanca  suit,  It  may  also  aid  the  munloipallty  In 
building  one  under  like  drcumstanoeo,  even 
though  It  la  to  be  oonstrucled  under  a  contract 
with  tba  municipality,  and  Is  to  be  under  Ita  oou- 
troL 

(Uay.lWU 

APPEAL  by  plalnlifls  from  g  decree  of  tbe 
Cirtnilt  Court  for  Hillaborouch  County 
dlsmissiag  Ihe  toll  Id  a  Buit  brought  to  enjoio 
defendants  from  applying  county  revenues 
toward!  tbe  building  of  a  bridge  wiltiiD  Uie 
City  of  Tampa.    Reverted. 

Tbe  facuare  fullyitaied  in  the  opiulnii. 

Mr.  Wmiam  Banter  for  appellanti. 

MeuTt,  Sparkman  A  Sparkman  for  gp- 
pell«!wt. 

SI»KweIl,  3,,  dellTered  the  oploloo  of  tbe 
ecHirt: 
To»  Oltj  of  Tampa,  In  BUlBborougb  County, 


made  a  coatract  wf  tb  a  certain  bridge  company 
for  tbe  constnicllon  of  a  bridge  within  Iha 
corporate  limilsof  the  cltr  across  Hijisborougli 
River.  The  cost  of  cooatruction  iva*  to  M 
fl8,800.  Upon  petlUoD  to  tbe  County  Com- 
mfxsioDen  of  the  County  by  the  citizens  of 
Tampa,  and  applicatiOQ  lobebBirot  tbe  city  by 
the  president  of  ita  council,  saEd  Commisaionen 
ordered  sn  appropriation  of  $4, 8()0  towards  Ilia 
coDBtructioa  of  tbe  bridge,  to  be  paid  by  tbo 
County,  IblsamouDCbein^rone  third  of  the  con- 
tract price  for  its  conslruclion,  and  contributed 
on  tbe  uoderetanding  Ihat  it  should  be  a  fTe« 
bridge.  Thereupon  appellanU  flied  a  blil 
against  the  Cotinty  Commiasioners  (appei^ees), 
praying  that  theyoe  enjoined  from  paj'ing  out 
said  amount  for  the  construction  of  the  bridge. 
Besides  Ihe  foregoing  facts  stated  in  tbe  bill, 
it  alleges,  among  other  things  immsteriitl  here, 
Ihat  c-ompiainanls  are  citizens  and  taxpayers  of 
tbe  County  of  Hillaborougb;  that  the  CotnmiB- 
aioners  levied  a  lax  for  tbe  year  1887  for  general 
revenue  purposeB,  which  will  produce  a  largo 
auipiuB,  and  that  they  did  this  for  the  purpose 
and  with  tbe  intent  of  assisiing  tbe  City  of 
Tampa  "to  build  a  btidge  across  Hill slurough 
River  on  Idfayette  Street,  which  is  acityslreet, 
and  not  a  county  road  or  bigtiway^"  and  said 
bridge  "is  to  be  entirely  and  exclusively  under 
tbe  jiirisdicUon  and  control"  of  said  city;  tbat 
tbe  County  "outnide  of  said  Citv  of  Tampa,  is 
In  nowise  interested  In  tbe  building  of  said 
bridge,  and  tbat  tbe  same  is  for  the  sole  benefit 
and  advantage  of  said  dty;"  lliat  tbe  County 
"receives  no  ronsideralioo  for  said  appropri^ 
lion;  tbst  "ssid  bridge,  being  wholly  withlnthe 
corporate  limits  of  said  city,  is  entirely  a  mu- 
nicipal Improvement,  and  the  expense  thereof 
should   be    defrayed    entireiy    by    said   cily; 


pose  of  malciag  such  improvements  ta  . 
TsmpH.  or  any  oilier  municipality,  and  cannnt 
be  legally  expended  for  such  purposes,  as  tbe 
building  of  said  bridge  in  said  city  is  not  a 
"county  purpose"  within  tbe  meaning  of  tba 
Constitution. 

Thedefendantdemnrred  to  the  bill  (or  want 
of  equity,  and  the  demurrer  was  in  effect  sus- 
tained,  though  tbe  ruling  and  order  thereon 
were  irre.au lar — tbe  order  beine  "thai  tlie  in- 
iuDCIion  tie  denied  and  the  bill  dismissed. * 
Then  nppcllanis  entered  an  appeal,  but  no  point 
has  been  made  here  on  this  irregularity. 

It  ia  contended  byappeltnats  that  tbe  money 
proposed  to  ije  eipended  by  the  Commission- 
era  to  aid  in  the  building  of  tbe  bridge  is  not 
for  a  "county  purpose,"  and  thai  thev  have  no 
authority  to  sppropriste  money  reispS  by  taxa- 
tion for  the  County  to  any  other  purpose.  As 
lo  their  authority  this  Is  clearly  correct.  The 
Constitution  ig  6,  art.  9)  provides  tbat  Ibe 
"Legislature  shall  authorize  tbe  severnl  coun- 
ties and  incorporated  cities  or  lonna  In  the 
Slate  to  assess  and  impose  taxes  for  county  and 
municipal  purposes,  and  for  no  other  pur- 
poses." What  is  a  county  purpose,  as  distin- 
guished from  a  municipal  purpose,  is  s  ques- 
tion arising  here  from  the  fact  tbat  tbe  Cily  of 
Tampa  la  a  part  of  the  County  of  Hillsborough, 


eo 


Flobum-  Supkbu  Coubt, 


lUv, 


and  from  tbe  furtTier  fact  tbat  the  Coant;  is 

KUtborized  bjr  alatute  to  build  bridaiea  in  the 
Cnunly  nithout  reatrictioD  as  to  loc&lity.  and 
Ibac  the  city  ia  authorized  bj  its  cbarter  to 
butld  bridges  wUbiQ  its  corporate  limits — both 
haviti^  aulborit;  for  tbe  same  purpose  there,  if 
that  ^veu  to  the  city  does  not  exclude  ila  ter- 
ritory from  the  domain  within  the  Jurisdiction 
of  llie  Countv  for  such  purpose.  Conflning 
ourselves  to  tbe  allegations  of  tbe  bill,  it  ap- 
pear9  that  the  building  of  tbe  bridge  is  wholly 
a  matter  tielonaing  lo  the  Cit^  of  Tampa.  Tbe 
contract  for  building  was  its  contract.  Tbe 
bighwa;  on  opposite  aides  of  the  river,  to  be 
connected  bj  Ibe  bridge,  is  alleged  to  be  a  city 
street,  and  not  a  county  bighway,  and  it  is  fur- 
ther alleged  that  the  County  outside  of  the  city 
is  in  no  wise  interested  in  the  building  of  the 
bridge,  and  that  the  bridge  is  for  tbe  sole  bene-- 
fit  and  advantage  of  the  city,  being  whoJly 
wilhin  its  corporate  limils,  and  entirely  a  mu- 
nicipal improvement.  These  facta,  taken  as 
true  under  thedemurrer,  show  that  tbe  expendi- 
ture on  tbe  bridge  would  be  for  a  city,  and  not 
acounty,  ''purpoae."    They  do  not  present  the 

Suestion.  whelher  the  County  can  build,  or  aid 
1  building,  a  bridge  in  tbe  city  under  any  cir- 
cumstances; or,  in  other  words,  whether  the 
jurisdiction  of  the  dty  entirely  excludes  the 
county  from  its  territory  for  such  work.  If 
the  Constitution  will  permit  reouirementa  ot 
the  couDly  in  Its  highways  and  in  the  interest 
and  convenience  of  al!  its  citizens  to  affect  this 
question,  so  aa  to  allow  coucurrent  authority 
where  the  work  nili  serve  both  a  county  and 
city  pur|>ose,  that  cannot  determine  tbe  caae 
bere  in  its  present  shape.  Aa  there  may  be 
bridges  in  a  city  altogether  tor  local  conven- 
.  ience.  for  aught  that  appears  before  us  the  one 
in  question  may  be  of  that  class.  The  bill 
avers  that  it  is.  We  know  ludicially  that  Tampa 
is  tbe  county  seat  of  Hillslwrougb,  and  tbat 
oulsiile  <jf  Tampa  there  is  habitable  territory 
on  lioth  sides  of  UUIaborough  River;  but  these 
relations  of  tbe  Cimuty  lo  the  city  do  not  of 
tbeniselTcs  authorize  Ihe  former  to  enter  the 
lallet  for  any  work  tbat  answers  only  a  city 

fiirpose,  such  as  the  bill  alleges  of  Ihia  bridge. 
t  allowed  to  enter  at  all,  it  must  tie  for  work 
that  answers  a  county  purpose — that  is,  work 
for  the  use  and  benefit  of  the  people  of  the 
County  al  large,  or  of  aome  considerable  por- 
tion of  them,  and  intended  and  needed  as  well 
for  those  outside  as  for  those  inside  tbe  city. 
The  bill  does  not  show  that  the  bridge  is  a 
work  of  this  kind,  but  on  tbe  contrary  shows 
only  such  facts  as  bespeak  a  work  for  merely 
city  use  and  benefit.  We  think  tbe  County 
Com niissi oners  are  not  authorized  to  aid  in 
such  a  work,  and  tbat  their  demurrer  to  the 
bill  should  have  been  overruled. 

While  this  conclusion  decides  the  case  upon 
the  present  record,  we  find  in  the  argument  of 
appellant's  counsel,  and  in  that  of  counsel  for 
appellees,  a  full  discussion  of  the  question, 
whether  the  legislative  grant  of  authority  to 
the  City  of  Tampa  to  build  bridges  within  its 
corporate  limits  does  not  intercept  the  general 
authority  for  that  purpose  given  to  the  county, 
o  farasihe  territory  of  the  city  is  concerned- 


case  below,  this  question  may  be  more  perti- 
nently presented,  our  Tiews  on  It  now  will  not 

be  out  ot  place. 

Tbe  theory  of  appellants  is  that  tbe  official* 
empowered  to  act  in  tbe  management  of 
county  affairs  have  no  autbori^  to  expend 
money  they  raise  by  taxation  for  county  pur- 
poses in  building  bridges  within  tbe  corporata 
limits  of  any  municipality  in  the  County. 
Whether  they  have  or  not  Is  the  question  to  be 
solved.  It  ia  admitted  for  appeltanU  that  if  the 
County  has  the  right  to  buUd  the  bridge,  it 
would  likewise  have  right  to  appropriate  for  & 
part  of  the  expense,  but  iusistea  that  if  it  could 
not  pay  in  whole,  itcould  not  pay  inpart.  Then, 
tbe  I'l  'lilem  is.  Can  the  county  officials  nnder 
their  (general  authority,  and  notwithstanding 
the  special  authority  of  the  city,  go  into  the 
city  lo  build  a  bridge,  or  to  act  m  coojunctioi* 
with  the  city  for  tbat  purpose?  The  rulings  on 
thia  question  are  diverse,  but  they  all  agree 
that  it  depends  on  constitutional  provision  or 
legislative  enactment  applicable  in  tbe  particu- 
lar case,  with  general  principles  of  law  to  in^ 
terpret  or  construe  these.  We  have  mentioned 
all  there  is  in  the  Constitution  and  laws  of  this- 
State  on  the  subject  Counties  cannot  expend 
money  except  for  county  pnrpoaea;  and  where 
a  county  and  municiimhty  cover  the  same 
ground,  there  is  nothing  which   expressly  di- 


decision  on  the  question  in  this  Stat 

case  of  8taU  v.  Putnam  Co. .  23  Pla.  6SS,  where 
it  was  held  that  the  establishment  of  a  munic- 
ipality on  territory  over  which  passes  part  of 
a  public  road  established  by  the  road  author- 
ities of  the  county,  does  not  of  ilaetf  aboliah 
the  road  as  a  public  highway,  nor  revoke  or  sus- 
pend the  powers  and  duties  of  those  auchoriliee 
in  regard  lo  It.  The  court  was  careful  to  go 
no  further.  But  in  thia  decision  it  appears 
that  a  county  may,  under  some  circumstances, 
have  powers  and  duties  touching  highways  in 
a  city  or  town,  for  the  proper  exercise  and  en- 
forcement of  which  it  can  be  held  responsible, 
and  the  same  would  betrue  of  a  bridge  similar- 
ly situated. 

There  may  be  distinctively  municipal  pat- 
poaes  in  respect  to  bridges  within  a  corpora- 
tion, as  where  a  small  stream,  purely  local, 
and  having  no  connection  with  county  high- 
ways, should  i)e  bridged  for  the  convenience 
of  cllizens  of  tbe  coiporation;  and  it  is  con- 
ceivable that  there  may  also  be  county  pur- 
poses in  the  same  respect  therein,  as  where  the 
bridge  connects  public  highways  of  the  county, 
and  is  of  use  and  importance  to  the  citizens  of 
the  county,  irrespcrtive  of  residence  in  thecor- 
poraijon,  and  especially  if  the  court-house  of 
county  is  in  the  corporation.  It  would 
but  just  and  reasonable  in  such  caae  that 
the  county  should  take  or  share  the  burden  of 
furnishing  to  the  public  tbe  convenience  of  Ibe 
bridge.  In  this  connection  it  is  worthy  of  ob- 
servation that  all  tbe  taxpayers  of  the  county, 
those  in  municipalities  not  excepted,  are  re- 
quired to  contribulfl  to  tbe  revenue  of  the 
county  for  bridge  purposes,  without  reference 
to   residence.     If   residing   in  a  municipality 


county;  while  if  not  redding  in  a  munldpftl> 
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tty,  ir  appellanla'  view  is  correct,  they  cannot 
be  Uxed  foT  a  bridge  tberein,  though  for  ■ 
county  purpose.  It  shouM  not  be  aBSumed, 
and  ID  tlie  absence  of  aemmplioa  there  is  no 
KAsou  to  bold,  Ibat  such  Inequality  of  lax  bur- 
den wBB  iateoded  to  be  iDiposeo.  This  in- 
Tolres  nliefing  the  county  from  the  burden 
when  &  county  purpose  is  to  be  subserved  in  a 
municipality,  but  holding  the  muoldpallty 
HsUe  for  both  county  and  municipal  burden, 
whetfaer  In  or  out  of  the  corporate  limite.  Tlie 
palpable  injuGCice  of  this  is  most  BlrikinK.  It  is 
nothing'  more  nor  lees  than  imposmg  a  double 
burden  upon  municipal  citizens,  one  ot  wbich 
ta  a  burden  for  a  county  purpose  witbin  tbe 
nanicipalily,  and  exempliag  other  citizens  of 
the  countT  from  any  burden  for  such  purpose. 
■Itfaoufth  interested  in  commoa  in  the  object  to 
be  attained. 

We  hence  conclude  that  the  special  authority 
giv-en  to  any  municipality  to  build  bridges 
vilbln  its  limits  does  not  necessarily  super- 
sede llie  general  aulbority  (tiven  to  tbe  count;^. 
But  as  there  may  be  a  municipal  purpose  m 
irbicti  Ibe  county  has  no  concern,  and  a  coun- 
ty puipose  in  nbich  all  are  alike,  though  per- 
haps not  equ^ly,  interustcd,  the  circumsUncea 
of  eacb  case  must  dclermioe  the  question  of 
aulbority.  And  it  seems  to  uh  that  this  would 
be  so  even  where  there  is  assent  of  tiie  munic 
ipal  eoTemment  Wbetlier  tbat  authority 
Bboula  be  exercised  In  the  event  of  conSict  be- 
tireen  tbe  two  bodies  is  not  involved  In  this 
case,  as  the  city  and  county  are  in  accord  in 
tbe  building  of  the  briilge.  In  cases  where 
■ncta  conflict  would  arise,  we  are  inclined  to 
tbe  opinioD  tbat  the  County  should  give  way, 
In  deference  lo  tbe  general  policy  against  one 
Jariediction  clashing  with  another. 

As  we  bave  said,  the  authorities  differ  on  the 
nwin  question  under  discussion.  But  much  of 
this  difference  {irows  out  of  the  dilTerence  in 
•laLulea  tbat  govern.  We  will  not  undertake 
a  review  of  Itie  cases,  but  content  ouiseives 
wilb  citing  those  which  sustain  tbe  views  we 
have  expressed.  In  Ohio  it  is  held  that  if  there 
Ja  notbiu^  in  the  A.ct  i n corporal  iug  a  town 
wbicb  limits  tbe  power  of  tbe  county  commis- 
■ioDeia  to  establish  a  county  road  tbruugb  or 
«iibin  its  corporate  limits,  tbat  power  still 
exists.  WelU  v.  MeLaugAlin,  IT  Ohio,  fiQ;  Bvl- 
man  v.  Jfoaier,  Id.  lOl.  In  Connecticut  {Nor- 
wieA  T.  iStorv,  33  Conn.  44),  It  is  held  tliat  tbe 
charter  of  a  city  conferring  power  on  its  com- 
mon council  lo  lay  out  new  highways,  eic, 
did  not  devest  tbe  county  court  oithe  jurisdic- 
tion given  by  statute  for  the  name  purpose.  A 
nniiliu'  ruling  In  Iowa  is  valuable  as  coming 
from  Jtidi/e  Dillon,  one  of  tbe  most  eminent 
ait  American  Jurists  and  law  authors  now  liv- 
Ing.and  valuable  also  as  having  been  announced 
to  RO  opinion  wbich  fully  discusses  ttie  sub* 
\ttk—D6a  V.  Fouteh,  21  Iowa,  119.  See  also 
Bamtt  v.  Brooti,  Id.  144. 

There  is  thii  diiference.  however,  between 
our  Btattites  and  tbe  statutes  oC  Iowa:  that 
while  tbe  authority  to  the  counties  to  build 
bridges  is  the  aame,  our  statute  gives  sutborily 
to  tbe  Cily  of  Tampa  to  establish  and  regulate 
bridge*  within  its  limits,  while  tbat  Id  Iowa 
(General  Act}  gives  to  cities  and  towns  "  care, 
•apervirioD  and  control  of  all  public  ,  .  . 
brldgea  ,  .  .  within  the  dty,  and  shall  cause 
BIi.  R.A. 


But  the  rt ._ 

counties  are  not  devested  of  authority  to  build 

bridges  lo  cities  Is  equally  aijpltcable  lo  both, 

with  proper  modiflcallon,  giving  due  weight 

here  to   the   aulhorityof  counties  to  act  for 

"  county  purposes."     We  think  the  doctrine  of 

these  cases  is  to  be  preferred  under  tbe  system 

by  our  Constitution  and  statutes, 

s   cited   for  appelisnta,  and  main. 

taining  tbe  position  that  county  revenues  can- 

'  be  expended  under  a  contract  to  wliicb  the 

. .    nty  is  not  a  partv,  do  not  seem  to  us  to  have 

Ibe  force  attributed  to  them  here.      Collon  v. 

Eanclutt,  IS  III.  615,  simply  decides  that  where 

legislative  authority  is  given  to  an  individual 

'~  build  a  loll  bridge,  the  county  ofBcials  can. 

i  appropriate  couuly  funds  to  aid  in  its  con- 

CLion,  because  no  law  of  tbe  Stale  autbor- 

such  appropriation.    If  the  view  on  which 

rest  our  opinion,  that  in  tbis  Stale  acounty 

may  build  a  bridge  in  a  municipality  to  meet 

a  county  piupoae,  is  correct,  there  ia  law  here 

to  authorize  county  appropriation  of  money 

therefor,   and  the  autburity  is  none  the  less 

existent  because  the  appropriation  is  in  aid  of 

inicipal  contract  to  build  ttie  bridge,  if  a 

J  purpose  is  thereby  advanced.  Why 
not  a  county  expend  money  to  aid  in 
building  a  bridge,  when  it  basauthority  to  pay 
tbe  whole  expense  of  building  it.  If  there  u 
anything  in  the  OoUon- HaneAeU  Cast  that 
seems  to  make  a  distinction,  it  goes  beyond  tha 
controversy  there,  fur  it  wns  a  ease  where  tha 
autbority  to  build  the  brid^  was  not  in  tha 
county  oBlcinlH,  and  of  coursL'.  tliercfore,  they 
could  not  aid  tbereio.  The  otb^jr  case  (At(y- 
Qen.  V.  Bay  Oa.  ^i  Mich.  40),  was  one  whera 
couuty  supervisors  undertook  to  a)>propriat« 
money  tor  township  roads,  leaving'  to  Ibe 
townships  to  say  to  what  roads  it  should  bo- 
applied.  It  was  held  tbis  could  not  be  done, 
partly  because  the  county  board  bad  no  occa- 
sion lo  raise  money  for  other  than  its  own  road^ 
and  partly  because  there  wan  no  deflnilion  of 
purposes,  as  tbe  expenditure  was  to  be  under 
ibe  direction  of  tbe  town  otflcer.  As  lo  the 
fliat  ground,  that  is  fully  met  In  this  cans.  If  tha 
bridj^e  answers  a  county  purpose,  and.  as  to  the 
second,  there  is  no  iudefinitcncss  of  purpose  to 
wbich  tbe  money  is  to  be  applied.  But  tbe 
court  says  In  Ibe  esse  that  "taxes  and  loans, 
when  authorized  to  be  raised  by  any  public 
body,  must  be  raised  under  tlie  Implied  condi- 
tloD  that  they  are  to  be  applied  to  tbe  public 
uses  under  the  control  or  care  of  that  body. 
They  cannot  be  raised  for  Ihe  purposes  or  usea 
of  others,  unless  such  a  power  is  plainly 
given."  It  will  be  seen,  upon  scrutinizing  tbe 
esse,  tbat  this  and  other  similar  language  ot 
the  opinion  applied  to  tbe  action  of  county 
supervisors  in  respect  to  roads  under  the  super- 
vision of  township  supervisors,  when  by  the 
statute  their  aclioD  was  Ilmiled  to  "stale  and 
territorial  roads." 

Tbe  dlsllnclion  between  that  case  and  tbe 
pre'ent  is  obvious.  As  in  tbat  it  was  held 
that  county  revenues  could  not  be  used  for 
township  roads,  so  in  this  we  hold  that  couulf 
revenues  cannot  be  used  for  city  bridges  as 
Bucli,  but  in  tbat  the  money  was  beinz  applied 
tn  rrMrlH   nM  "  Rtntt^  find   tprritnriikl.     and  not 
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•upervlMrs;  wdUe  in  tbia.  If  the  conditioni 
suit,  it  will  be  applied  to  an  authorized  "coun- 
ty purpoHe."  It  doea  not  ieem  reasonable  tbot 
in  all  cases  there  ia  such  necessary  conDectfon 
between  the  expenditure  of  money  tor  public 
uses  end  the  control  ordioarilj  resulting  from 
iuch  expenditure,  as  to  prevent  Ihoexpenditure 
When  made  for  a  lawful  purpose,  because  in 
accompliahiug  that  purpose  it  ia  dooe  ia  a  way 
to  relieve  from  the  control  that  eotailB  further 
liabiUty. 

It  is  no  objection  to  our  conclusion,  as  appli- 
cable to  the  caae  at  bar,  if  it  can  be  shown 
that  the  bridge  answers  a  county  purpose,  as 
distln^isbed  from  a  local  city  purpose,  tbat 
the  bridge  was  to  be  constructed  under  a  con- 
tract witn  the  city,  and  that  the  city  will-have 
control  of  tbe  same,  and  muat  bear  the  rospon- 
sibilities  connected  with  it.  This  will  be  that 
much  better  for  the  County.  So  far  as  it  is 
raid  to  be  objectionable  on  Ibe  ground  that 
tbe  appropriation  by  the  Couoty  ia  towards  the 
payment  of  a  debt  of  the  city,  llie  bridge  beiu^ 
built  under  a  contract  witli  the  city,  that  ia 
met  b^  the  fact,  if  found  to  exist,  tbat  tbe  ap- 
propriation ia  for  a  couoty  purpose,  and 
would  be  in  effect  a  payment  of  Ita  own  obliga- 
tion. And  so  far  bs  it  ia  said  lo  be  objection- 
able on  the  ground  tbat  tbe  ownersbip  and 
control  of  the  bridge  will  be  in  th«  city,  that  ia 


met  by  the  admissioD,  connected  with  onr  view 
as  to  the  authority  of  tbe  County  to  build  tbe 
bridge  itself  if  thereby  serviug  a  county  pur- 
pose, that  if  "  tbe  County  would  have  a  right 
to  build  the  bridge,  it  would  likewise  have  a 
right  to  appropriate  for  a  part  of  it."  Aa  to 
re.tponsibility  lor  proper  care  and  repair  of  the 
bridge,  we  express  no  opinion.  But  if  (he 
County  discharges  a  duty  in  tbe  altainment  of 
a  county  purpose  In  such  manner  as  to  be  le- 
lievedfrom  further  responsibility  in  tbe  mat- 
ter, this  furnishes  no  reason  afloat  the  va- 
lidity of  iiB  aciion.  We  are  to  understand 
that  in  making  the  appropriation  the  Commis- 
sioners acted,  not  aa  aiding  the  citv  iu  a  work 
with  which  they  had  no  concern,  nut  as  per- 
forming a  primary  duly  of  their  own  under 
tbe  power  vested  in  tbem  lo  build  bridges  in 
the  County.  The  reservation  Ihey  made  that 
the  bridge  would  he  a  free  one,  was  lo  guard 
against  reslrictioos  in  its  use  which  would  not 
be  within  tbe  scope  of  their  authority,  and 
was  B,  proper  oonaideration  tor  joining  in  tbe 

Under  our  conclusion  It  will  be  for  the  de- 
fendants to  determine,  upon  existing  facts  of 
the  situalion,  whether  they  will  further  resist 
tbe  injunction. 

T/it  dttree  it  reterted,  witb  leave  to  them  to 
answer,  if  they  should  deem  tt  advisable. 


INDIANA  BUPREMB  COURT. 


Mary  J.  LOGAN,  Appt., 
Lewis  T.  STOQDALB. 


ture;  henoe  tbe  Act  of  Uanb  ff.  ISW,  wUob  at- 
tempts to  do  BO.  li  void. 

i.  TlieeirenltcotirtbasJnrlsdlctlODor« 
prnrnfiillnff  tn  nstahllah  ■  iv  y  of  neeea- 

■Itjr  over  th«  land  o(  anotfier,  slnoe  tlie  Ace  at 
March  V,  1889.  which  attempted  to  confer  juria- 
dicUon  of  inch  prooeedlncl  upon  the  board  of 
oount7  oommioBlooen.  Is  unoonsUtutiooal. 


Hon.— Eminent  domain;  rigM  qf. 

It  Is  tor  the  Lefrtslatute  to  determloe  tbe  neoes- 
■Ity  wblob  exists  for  (he  use  ol  the  property  pro- 
posed to  be  taken.  See  noU  to  Uoore  v.  Banford 
(Uaas.)  T  L.  K.  A.  ISI. 

But  when  tbe  question  arlsee  whetbertbe  use  for 
whloh  It  la  sought  to  be  coDdenined  Is  really  a  pub- 
lic one.  It  must  be  determined  bj  the  courts  with-- 
out  any  reoanl  to  a  leglslnlive  deolaradon  that  the 
□selspubllG.  KansBsClty  v.BaIrd,9SMo.ai5;BBd- 
ler  V.  Langbam,  84  Ala.  Sll;  Stiickton  &  V.  B.  Co.  v. 
BiooUoD,  tl  CaL  147;  Consolidated  Choiinel  Co.  v. 
Central  Fnc.  K  Co.  Gl  Cal.  OD;  Young  v.  Harrison. S 
Sa.  laO:  Farbsm  v.  Docntur  Co.  Justices,  V  Qu.  BU; 
Bankheod  v.  Brown,  £G  Iowa.  540;  LouxUbrldge  v. 
Harris,  tX  Qa.  GOl:  New  Cent.  Coal  Co.  v.  Gcorse's 
Creek  Coal  &  I.  Co.  SI  Ud.  S37;  Talbott  v.  Hudson, 
Ifl  Gray,  41T:  Re  St.  Paul  k  N.  P.  S.  Co.  34  Hlan.  £77; 
Snvannah  v.  Hnncock,  a  West.  Rep.  US.  91  Mo.  S*; 
Dickey  v.  Tennlsoo,  27  Mo.  m:  Dayton  S.  *  8.  Mln. 
Oo.  V.  Seawell.  11  Nev.  8M:  St.  Louts  Co.  Ct,  v.  Grts- 
wold,  M  Mo,  ITS:  Boudder  v.  Trenton  D.  F.  Co.  1  N. 
J.  Eq.  eei;  coster  v.  Tide  Water  Co.  18  N.  J.  Kq.  Mi 
B<  Deansvllle  Cemetery  Asso.U  N.Y.  B«^  Harris 
V,  Thompson,  9  Barb,3&0;  ConcordB.  Co.  v.  Greely, 
IT  N.  H.  «;  McQulllen  v.  Hatton,  41  Ohio  Bt.  20Z; 
Pittsburgh  V.  Scott,  1  Pa-  BOB;  Anderson  v.  Turba- 
vllle,  8  Coldw.  Wy.  Tyler  v.  Beacber,  41  Tt.  eiS;  Var- 
ner  v.  Mardo,  El  W.  Ta.  ES4. 

The  queatloD  ol  the  neocMlty  for  the  ezerdBe  of 
8L.RA. 


the  right  of  eminent  domain,  and  In  what  eases  it 
shall  be  exercised.  Is  leslslatlve,  and  not  Judicial: 
the  questions  whetJier  tbe  use  to  which  it  issougbt 
to  appropriate  property  is  a  public  use.  and  wheth- 
er the  power  la  delegated  to  tbe  corporation,  ars 
Bubjecla  of  Judicial  deteriDlnatlon.  Chicago  *  B. 
I.  K.  Co.  V.  Wlltc.  4  West.  Rep.  m.  118  111.  448^ 

AltbouKh  tbe  determination  ot  the  I^gislainre  Is 
not  conclusive  that  a  purpose  for  wblcb  it  direota 
property  to  t>e  taken  is  a  public  use,  yet  It  Is  oon. 
elusive,  if  the  use  fs  public,  that  a  neceealty  eiisU 
whlcbreqiiiresthepropertytobe  taken,  Uoore  r. 
Sontord  (Mass.)  T  L,  B.  A.  15L 

IVlDota  rooda:  wan  of  necattlv- 
There  Is  a  way  by  neoeealty,  where  another  oan- 
notbe  got  or  made  without  reasonable  labor  and 
expense:  and,  lo  determining  tie  question,  the  Jury 
may  consider  the  oornparatlve  value  of  the  land  and 
the  probable  ooat  of  such  way,  and  tbat  the  word 
"necessary"  cannot  be  limited  to  absolute  pb;-H- 
iool  neoesilty.  Qut  yet  the  way  must  beoeoessary, 
and  tbe  faoH  ot  each  case  must  determine  wbpther 
It  or  any  other  eaaemeni  thus  claimed  is  necoggsry. 
It  must  be  more  than  one  ot  mere  con  venienoe,  or 
one  beneflcial  and  convenient,  and  la  only  ecm- 
mensurate  wltli  the  existence  ot  the  neoetelty  upon 
whloh  Uie  Implied  grant  ot  It  is  fouDded,  and  oeaaei 
when  the  neeeeslty  foe  It  oeases.  Marvin  v.  Brews, 
tor  Iron  Mln.  Co.  (6  K.  T.  HS;  Boravan  v.  " 


See  also  25  L.  R.  A.  602;  40  L.  B.  A.   105;  47  L.  R.  A.  79. 


LOUAX  T.  Stoudum, 


B  of  land  Bcron  wbleh  a  prior 
.be  asme  ^nuitAr  hu  the  right  to  m 
■wwr  tv  neoeoBltr  takes  It  gubjsct  to  such  riifht, 
•ItbooKta  tt  hul  been  nritbei  exeruliied  nor 
alalmeil  before  hii  title  wai  aoqulred. 

lAprltAlWU 

APPEAL  1)7  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Grant  County  iub- 
taitting  a  demuirer  to  the  complaiat  In  bd  ac- 
tion broDgbt  to  cBtabliah  a  way  of  neceaaity 
over  defendant's  land.     BneTted. 


EUtott,  J.,  deltTeted  tlie  opiDion  of  tbe 

The  appellant,  in  her  complatnt,  describes  s 
tnct  of  luid  of  nbicb  she  is  the  owner,  and 
aliejtes  tbat  the  appellee  is  also  tbe  owner  of  a 

KrocI  of  land  wtiicb  xhe  particularly  describes. 
addition  to  the  allegations  referred  lo  the 
complaint  cootains  tbe  following:  That  in  tbe 
year  1878,  Enos  Key  was  tbe  owner  of  both 
parcels  of  land;  that  In  January  of  lliat  year 
be  sold  to  the  plaintiff  tbe  land  aho  owns;  that 
be  sabHequendy  aold  and  coQveyed  to  the  ap- 
pellee's grantor  tbe  laud  now  owaed  by  the 
appellee;  that  both  of  the  parties  to  tbi«  action 
bold  DDder  Enos  Key;  that  tlie  land  or  Ibe 
plaintiff  is  surrounded  on  all  sides  by  the  lands 
of  diveri  penons,  including  the  land  of  ihe 
appellant;   that  the    plaiuliB's   land   is    com- 


pletely sbnt  off  from  any  highway;  tbat  It  la 
impossible  to  fp)  lo  tbe  plaintiff's  land  without 
passing  over  adjoining  land:  that  tbe  appellant 
refuses  to  permit  the  ptaintlfT  to  pi\ss  over  bil 
land  to  a  highway,  and  for  the  puHp#.3e  of  pre- 
venting ber  from  pns9(ng  over  bis  land  haa 
erected  high  and  strong  fences;  that  be  threatens 
to  sue  ber  if  she  enters  upon  bis  land;  Ihatthero 
are  Improvements  on  lier  land  and  ber  own 
home  is  there;  that  tbe  best  aud  shortest  way 
(o  a  highway  ia  over  the  appellce'a  land  and 
tbat  the  diaiance  is  sixty  rods.  The  prayer  is 
that  tbe  court  Shalt  estahlisb  for  tlie  plaintiff, 
as  a  way  of  necessity,  a  way  to  tbe  highway 
across  the  land  of  the  appellanl.  To  thiscom- 
plaint  a  demurrer  was  sustained. 

All  tbat  is  presented  In  arguuient  in  defens« 
of  the  ruling  of  the  trial  court  by  the  appellee's 
counsel  Is  thai,  under  the  Act  of  March  9, 
1888,  Ibe  action  ought  to  have  hetn  brought  in 
the  court  of  the  county  commissioners,  and 
tbat  the  circuit  court  has  no  junsdiclion  of  tbe 
Buhjpcl.  Tbe  appellant's  counsel  contend  tbaC 
tlie  Act  of  March  B,  1888,  is  in  violation  of  the 
Constitution  ami  is  Iherefore  void. 

Tbe  Act  in  question  assumes  lo  provide  for 
Ibe  CBtahlishment  of  tjrancb  highways,  and  to 
give  any  freeholder  who  has  no  outlet  to  a 
highway  tbe  right  to  peliiion  tbe  board  of 
county  commissioners  loeslHhlish  a  way.  ThB 
Act  provides  that  the  owner  of  ifle  land  upon 
which  it  is  proposed  to  establish  a  way  may 
remoDStrate  on  two  grounds  and  no  other; 
"Jir/t,  that  another  convenient  and  less  injuri- 
ous route  can  he  established  over  bis  said  lauds, 
or  tbe  lands  of  another;  teeond,  that  tbe  pro- 


•  Binb.  I..  lEB;  Alley  v.  Culeton.  29  Tei.  TH;  OKdeo  i 
T.  Jeunlnss.  OS  N.  Y.  SBS;  Holmes  v.  Beely.  IS  Wend. 
AOT;  Nicholas  v.  Chamberlain,  Cro.  Jac.  L!];  Oukley  | 
T.  Stanley,  E  Wend.  G23;  Tabor  v.  Bradley,  18  H.  Y. ! 
lOB;  LeBoy  T.  FlaM.  t  Paige,  TT:  Fienob  v.  Cnrboit, . 
1  N.  Y.  89!  Voorhees  v.  Burchard,  B5  N.  Y,  W;  War- 
ren t.  Blake,  U  He.  2V8:  Pierce  v.  Selleoli,  18  Conn. 

Blsht  at  way  by  neoeislty  arises  from  preeump- 
Uon  of  law  tbat  tbe  parties  did  not  Intend  Ibac  land 
to  whlcta  tbe  owner  bad  no  accces  should  tM  re- 
taioed  or  conveyed.  Prowattalii  *.  Philadelphia 
(Fa.)  Z  Cent.  Rep.  33S. 

nils  rich  t  of  way  by  necenlty  nkay  arise  Intavor 
of  a  parcel  of  land,  when  the  same  la  surrounded 
by  what  has  been  the  graQtor's  other  land,  or  part- 
ly Iiy  tUa  and  partly  by  thaCofastranger.  CoUlos 
T.  PreoHce,  IS  Cono.  8B;  Marshall  v.  Trumbull,  !S 
Oaon.  183;  TaylorT.WBroaky.AeCal.aSCh  Kuhlman 
T.  Recbt,  TT  IlL  E7D:  Truk  v.  Pattenou,  !»  He.  499: 
Brtoe  V.  Bandall.  T  OUl  &  J.  849;  Bsw  v.  Edwards, 
1»  Haaa  Mb  Kimball  *.  Cocheco  K.  Co.  iT  N.  U. 
MS;  Lore  v.  StUes.  at  S.  J.  Eq.  381:  Wheeler  v.  GU- 
■ey.  K  How.  Pr.  14fi;  New  York  L.  lua.  &  T.  Co.  v. 
HJInor.  1  Barb.  Cb.  3GS;  Tracy  v.AIherton.SSVt.  St. 

A  xigM,  at  way  of  neoesidty  may  be  aoqulred  over 
Ibe  land  of  another,  altbouHh  the  road  to  whloh 
tbe  way  leads  is  not  a  county  road,  but  a  mate  by- 
road open  to  thapubUo.  Cheney  v.O'Brien.SBCal. 
IW. 

Tbe  rule  allowlnir  a  way  of  necenlty  praerves 
Bucew.  but  does  not  ^ive  two  modes  of  access  and 
double  right  of  way.  King*  Co.  F.  Ins.  Co.  v.  Sle- 
TCRS.  2  Cent.  Rep.  430.  ltd  N.  Y.  411. 

Where  a  party  acquires  a  new  wav  by  partition 
or  otherwM  tbe  rigbt  of  way  by  necenlty  ceases 
and  becDmea  extinguished.  Carey  t.  Use,  5S  OaL 
i»,  Abbott  V.  BtewartstowD,  4T  H.  H.  SSO. 

If  It  ceasra  to  be  a  way  ot  neoeeally,  and  beoomes 
CU  ft.  A. 


merely  a  way  of  oonveolence.  It  Is  eztlngiilsbed. 
Seeley  v.  Bisbop.  19  Conn.  1£S:  Pierce  v.  Selleck.  IB 
Coon.  821:  Qayetty  t.  Bethune.  14  Man.  »,  Vlall  v. 
Curpenter,  14  Gray,  L»:  Nichols  v.  Luce,  S4P1clc 

102;  Holmes  v,  Seely,  19  Wend.  SOT:  Lawton  T. 
Rlvere,  2  McCord,  L.  445;  Screven  v.  Gregorlo.  • 
Rloh.  L.  IM:  AUey  v.  Carteton,  £9  Tex.  T8, 

PttiUan  for  privaU  road. 

The  power  of  locattojr  a  private  road  la  enttiely 
of  a  public  nature,  and  a  petitioner  tbereFor  hav- 
ing pursued  the  mode  pointed  out  by  the  Code  It 
entlLled  to  tbe  road  u  a  matterof  right.  Dougla* 
Co.r.Clark.UOr.S. 

The  couDty  hoa  no  autborlty  to  take  a  bond  to  In- 
detnolfy  It  agnloat  expenses  of  Its  location  and 
damages  aqsL'aaed  thereon.    lbi± 

A  petition  of  a  person  asking  for  a  "cartway 
leadlmc  from  his  dwelling  and  lands."  stating  that 
It  "is  the  only  piactlciil  way  tbat  petilloiior  can 
travel  either  to  ohurch,  Sunday  school  or  burying 
ground  by  wagon,  buggy  or  curt."  although  In- 
formal, EutDclently  alleges  chat  he  is  "settled  upon 
or  cultivating  laad,"  and  tbat  the  wny  n  "nece.^BHry, 
reasonable  and  Just."    Warllok  v.  Lowmaii,  1Q3  N. 

cia 

Where  a  person  petitioning  for  a  private  way  al- 
ready  has  a  private  way,  or  by  parol  license  an  un- 
obstructed woy,  Bcmps  the  land  o(  another,  bis  pe- 
liClon  should  be  denied.  Warnlck  v.  Lowman,  101 
N.  0,403. 

A  petitioner  Is  not  ontltird  to  have  a  cartway 
Simply  upon  the  ground  that  no  public  rood  leails 
lo  his  land,  or  because  It  will  be  more  convenient 

Deoresary.  rrssonable  and  JiiEt.  anil  tbat  he  resides 
on  tbe  land,  and  has  do  way  to  get  to  and  from  a 
public  road  without  IL   BurweU  v.  Soeed,  lU  N.  U 


idbyGoogle 


Indiana  Sdi-rrmk  Codst. 


ir  malicioua." 
. .      is  1539-1642. 
It  is  evident  from  theprovlsioiiitowliich  we 


t  the  wh;  sboll  be  one 
required  bj  tbe  publfc,  tor  the  nbole  scope 
and  ICDor  of  the  Act  indicate  (hat  It  nai  in- 


evident  from  the  introductory  part  of  the  first 
Ecciion  wherein  it  is  provided  "that,  whenever 
anj  freeholder  of  this  State  onniuR  lands  sur- 
rounded by  llie  lauds  of  others,  ana  over  which 
he  must  necessarily  travel  in  order  to  reach  hia 
own  lands,  and  there  is  no  other  outlet  to  tbe 
public  road,  shall  petition  tbe  board  of  com- 
misainncis  of  tbe  couui;  in  nbich  the  lands 
recesiinry  to  be  traveled  are  situate  for  Ibe 
lot^atioQ  or  a  brancli  bighway  tbereon,  setting 
forth  facts  In  bla  petition  which  shall  be  ven- 
ded, such  board,  if  it  be  saliaGed  that  notice 
has  been  served  upon  tbe  owcer  of  such  other 
lands,  at  least  leu  days  before  the  meeting  of 
the  board  at  which  f^uch  petition  is  Ui  lie  pre- 
(ented,  shall  appoint  three  disinterested  per- 
sons to  view  such  higLway." 

The  provision  is  an  influential  one,  for  it  de- 
clares what  tbe  petition  shall  contain,  and  it  is 
in  harmony  with  other  provisions  of  the  Act, 
for  all  tbe  infliicQlIal  provisions  ludlcate  and 
express  an  inieulion  to  authorize  the  seizure  of 
property  for  private  way.  Tbe  provision  as  to 
what  tbe  petition  shall  show,  tbe  rigid  and  em- 
phatic reetrictjan  of  the  questions  that  may  be 
presented  by  the  property  owner  whose  land 
It  is  proposed  to  seize,  and  tbe  provisinus  de- 
claring what  questions  shall  be  tried,  all  com- 
tiine  to  prove  that  the  Act  was  intended  to  au- 
tborize  tbe  seizure  of  property  for  a  privat*" 
iray,  and  to  compel  an  unwilling  property 
owner  to  yield  bis  land  for  that  purpose.  It  is 
Impossible  to  construe  the  Act  as  one  authoriz- 
ing only  the  establishment  of  public  roads,  for 
it  will  bear  no  such  construction.  Nor  is  it 
possible  to  eOect  ft  separation  of  its  provisions, 
for  tliey  are  so  blended  that  severance  is  im- 
possible; and  as  tbe  provisions  are  inBepareble, 
the  Act  miiEt  be  taken  in  its  entirety.  Gri^n 
v.  Stiile.  119  Ind.  (1211;  StaU  v.  Iixliana  &  0.  0. 
0.  &  Min.  Co.  120  Ind.  575;  Baldmn  v.  Frankt. 
130  LT.  B.  678  [30  L.  ed.  7081;  Virginia  Coupon 
Catet,  114  U.  a.  289  [29  L.  ed.  185];  Trade. 
MarkCam,  100  U.  8.  83  [25 L.  ed.  6501;  Vniud 
BU>tt»  V.  me»f,  93  U.  8.  314  [33  L.  ed.  563] . 

It  is  true  that  in  the  preamble  and  in  some 
of  tbe  provisions  in  the  body  of  the  Act,  there 
Is  an  indirect  assertion  tbat  tbe  use  for  whicli 
autboritv  is  conferred  to  seize  private  property 
i«  a  public  one,  but  such  an  assertion,  even  il 
made  in  the  clearest  terms,  cannot  rescue  the 
Act  from  condeninBtion.  for  it  is  not  within 
the  power  of  tbe  Le^^islature  to  determine  nbal 
is  a  putilic  use  within  the  meaning  of  the  Con 
slituTion.  Whether  the  use  is  a  public  one  is  a 
judicial  qneslioo  and  not  a  legislative  one 
Sadler  v.  Langham,  34  Ala.  811;  Ra  Deanmili 
Vtmttery  Atto.  86  N.  T.  569;  Bankliead  v. 
BToicn.  25  Iowa,  640;  IVter  v.  Beae/ter,  44  Vt. 
«4S;SeSt.  Paul  &  N.  P.  B.  Ci>.  34  Minn.  337; 
8L.RA. 


Samnnah  y.  Hancock,  81  Mo.  54,  8  West.  Rep. 
848;  Coneord  S.  Go.  v.  (iruly.  17  N.  H.  47; 
SmuOair-r.  Ltepold,  106  Ind.  39, 8  West  Rep. 
874. 

A  private  use  cannot  be  transformed  into  » 
public  one  by  a  mere  legislative  declaration. 

A«  tbe  Act  assumes  to  authorize  the  seizure 
of  the  property  of  one  citizen  for  the  benefit  of 
another.  It  cannot  be  upheld.  Our  own  decis- 
ions declare  that  land  (»nnot  be  seized  for  ft 
private  road,  and  they  at«  well  sustained  by 
tbe  decisions  of  other  courts.  WUd  v.  Bag,  48 
Ind.  465;  Stewart  v.  Bartman,  46  Ind.  331; 
Savxag  V.  Hunger.  43  Ind.  44;  Blaekman  t. 
Balvei.  73  Ind.  615. 

The  doctrine  of  our  cases  is  sanctioned  bj 
Jui^Oooleyiand  many  decisions  asserting  tbo- 
same  rule  are  cited  by  bim.  Cooley,  Conat. 
Lim.  &th  ed.  657. 

We  are  compelled  to  sustain  tbe  contentioD 
of  theappellant,  and  adjudge  tbe  Act  of  March 
e,  1389,  to  be  void  because  it  violates  the  pro- 
visions of  the  Constitution.  Aa  that  Act  is 
without  force,  the  circuit  courL  had  jurisdic- 
tion of  tbe  subject,  and  the  only  question  is 
whether  tbe  complaint  states  facts  sufficient  to 
constitute  a  cause  of  aclioa. 

In  the  case  olAtidenon  v.  Buchanan,  8  Ind. 
183,  the  court  quoted  with  ajiproval  from 
C/ianeettor  Kent  tbe  following  statement:  ■ 
"Thus,  if  a  man  sella  land  to  another  which  is 
wholly  surrounded  by  bis  own  land,  in  thia 
case  the  purchaser  is  entitled  to  a  right  of  way 
over  tbe  other's  ground  to  arrive  at  bis  ona 
land."    8  Kent.  Com.  420. 

This  is  an  apt  illustration  of  the  old  and 
familiar  doctrine  of  ways  by  necessity,  and  the 
doctrine  has  often  been  given  effect  by  our  de- 
cisions. 8Uel  V.  erigtby,  79  Ind.  184;  Satueasf 
V.  Hunger,  43  Ind.  44;  Steaarl  v.  Harlman,  4ft 
Ind.  331. 

If  tbe  appellant's  grantor  had  remained  the 
owner  of  the  land  non  owned  by  Ibe  appellee, 
it  is  clear  that  she  would  be  eniitled  to  a  way, 
as  of  necessity,  to  the  public  road.  Kimbntt 
V.  GoaAeeAo  £.  O);  37  N.  H.  448,  69  Am.  Dea 
887. 

A  way  by  necessity  exists  by  grant,  and  tbe 

?-ant  is  an  implied  one.     iVicAoft  v.  Lues,  2i 
ick.  102.  85  Am.  Dec.  302. 
Tbe  theory  is  that  where  land  Is  sold  that 
has  no  outlet,  tbe  vendor  grants  one  over  the 
parcel  of  wblcb  he  retains  the  ownership.     It 


stranger,  and  if  the  appellant  were  asserting  a 
ri^ht  oF  way  over  a  stranger's  land  she  could 
not  succeed.  If  the  appellee  occupies  the 
panitioD  of  a  stranger,  then  the  appellant  must 
Fail;  but  if  he  occupies  the  position  as  to  her 
that  tbe  common  grantor  did  before  he  parted 
with  title,  then  she  is  entitled  to  tbe  relief  she 
prays.  In  our  Judgment,  tbe  appellee  is  in  tbe 
position  of  bis  grantor  in  so  far  as  the  question 
before  us  is  concerned,  and  must  yield  the  ap- 
pellant a  right  of  way.  As  the  lew  implied  & 
i^rant  at  the  time  the  common  grantor  con- 
veyed to  the  appellant,  and  as  that  giant  was 
pnor  to  tbe  conveyance  to  the  appellee,  the 
latter  must  carry  into  effect  his  predeceaaor'a 
implied  grant. 

In  Tai/lor  v.  WarTiakv.  56  Cal.  8S0,  both  par- 
ties clBimed,    as  do  the    partlet   befora  us. 
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patlj  whose  land  was  surrounded  wrb 
cnuiiea  to  a  waj  as  of  neceEsity  across  tbe  land 
of  the  other.  The  decision  in  the  caee  referred 
to  is  snEtained  hy  tbe  docltine,  msiaCained  by 
the  ancient  and  the  modem  authorities,  lliat 
the  origiaal  pranlor  grants,  as  appurtenant  to 
the  parcel  expressly  conveyed,  a  way  which 
will  enable  his  gianlee  to  obtaio  access  to  Ibe 
corporeal  property  expressly  conveyed  to  him. 
Both  the  corporeal  property  and  tbe  incor- 
porea]  right  pass  from  the  Krantor  at  the  same 
lime,  one  as  tbe  inM-parable  incident  of  tbe 
other,  anil  a  aubsequenl  grantee  must  ueces- 
^j-ily  take  the  land  conveyed  Ui  bim  subject 
to  tins  hurdeu  created  by  the  implied  grant. 

Out  ultimate  conclusion  is  that  the  action 
waa  properly  brought  in  the  circuit  court,  and 
that  such  facts  are  staled  in  tbe  complaint  as 
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Tb»  mmer  of  a  not*  which 

rlty,  Bunvptltloualy  taken,  wl 

edice  or  conaeut,  from  hla  p< 

nal  fujee  anil  sold  to  a  third  part]',  mar  t«co 

tt  fTDin  the  purcbaeer  altliough  tbe  latter  i 

TaliK  for  It  and  bad  no  noticed  the  defect  in 

title  of  his  venilor. 

(April  3D.  ISOGU 


APPEAL  \>j  defendant  frotii  a  judgmitnt  of 
Ibe  Circuit  Court  for  Fayelle  County  in 
favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  in  an  action  brought 
to  recover  possessioii  of  a  certain  promissory 
ooie.     AJprmed. 

The  case  sufficiently  appears  in  the  opinion. 

ifenrt.  R.  Conner  and  H.  Ii.  Froat  for 
appellant. 

^euri  O.  a.  Flore»  and  J.  H.  Clay 
pool  for  appellee. 

CoflTeyi  J.,  delivered  Ihe  opinioD  of  the 

lliU  was  an  aclioo  of  replevin  lo  recover 
tbe  posaessioD  of  a  promissotV  note  alleged  lo 
be  the  properly  of  tbe  appellee,  and  wrong- 
fully detained  from  her  by  tbe  appellant. 

"the  only  questions  discussed  by  counsel  In 
tb^  respective  briefs  relate  to  the  alleged  error 
of  the  circuit  court  in  overruling  the  appel- 
ISDt'a  motion  for  a  new  trial. 

Tbe  evidence  la  tbe  cause  tends  to  prove 
that  the  appellee.  In  November,  1873,  depoa- 
fled  with  tbe  maker  of  tbe  note  in  controversy 
Ibe  sum  of  (26,  and  took  a  note  tbereforin  tbe 
Dame  of  ber  son,  Orln  Springer,  who  was  then 
about  five  years  old.  The  note  was  taken  in 
the  nane  of  ber  son  for  tbe  reason  that  tbe 
husband  of  tbe  appellee  was  much  addicted  to 
becoming  intoxicated,  and  was  In  the  habit  of 
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approprialingtbeappejlee's  property  lo  his  own 
use.  To  prevent  him  from  obtaining  posses- 
sion of  the  money  represented  by  this  note  it 
was  taken  in  tbe  name  of  tbe  son,  but  was  kept 
in  the  possession  of  the  appellee.  The  nota 
was  renewed  from  time  to  time,  coveringother 
STuall  deposits,  until  tbe  16th  day  oF  December, 
18S4,  when  the  present  note  for  (160  was  exe- 
cuted. All  the  money  represeoted  by  tbenotg 
was  tbe  money  of  the  appellee.  In  AufiiisC, 
1886,  tbe  son,  without  the  knowledge  or  con- 
sent of  the  appellee,  look  the  note  from  a  bu- 
reau drawer  in  her  possession,  and  sold  it  to  tho 
appellant. 

The  theory  of  tbe  appellant  was  thtit  the  ap- 
pellee, by  making  tbe  note  in  controversy  pay- 
able to  her  sou,  constituted  bim  her  iruslee, 
and  that  as  be  assiiined  the  note  to  the  appel- 
lant, who  had  no  notice  of  tbe  secret  trust  be- 
tween Ibe  appellee  and  her  eon,  tbe  appellant 
acquired  a  good  title  to  the  note.  AcingupOD 
that  theory  tbe  appellant,  at  tbe  proper  time, 
prayed  the  court  to  give  the  Jury  the  following 


"8.  lithe  plaintiff,  Rebecca  Springer,  fui^ 
nlsbed  all  the  consideration  for  the  execution 
of  the  note  in  question,  but  had  the  same  made 
payable  to  Orin  Springer  for  tbe  puipose  and 
with  the  understandlnr  (bat  he  should  bold  Ihe 
legal  title  to  tbe  samem  trust  for  ber,  and  that 
be  has  never  since  tbe  execution  of  said  nota 
transferred  his  title  to  tbe  plaintiff;  that  the 
said  Orin  Springer,  before  the  bringing  of  this 
suit,  for  a  vsluable  consideration,  by  bis  In- 
dorsement in  writing,  assigned  said  note  lo  the 
defendant,  and  that  the  defendarit,  at  tbo  time 
said  note  was  trans ferrtd  to  bim,  bad  no 
knowledge  that  anyone  except  said  Orin 
Bpilni^r  bad  anv  interest  lo  said  note:  and 
that  he  purchased  tbe  same  in  good  faith  and 
for  a  valuable  consideration,  relying  upon  tbe 
apparent  title  said  Orin  Springer  bad  to  snid 
note,— then,  in  sucb  case,  you  should  find  for 
tbe  defendant. 

"4.  If  said  Rebecca  Springer  furnished  all 
the  consirleraiion  for  the  execution  of  the  oote 
in  question,  but  had  the  same  made  payable  to 
Orln  Springer,  atid  he  has  never  since  tbe  exe- 
cution of  the  some  transferred  his  lille  to  said 
not«  (o  Ibe  plaintiff,  and  tbe  plaintiff  took  said 
note  into  ber  pos.sessioD,  and  kept  tbe  same 
wbere  said  Orin  bad  free  and  ready  access  to 
the  same,  and  said  Orin,  without  Ibe  knowl- 
edge or  consentof  said  plaintiff,  took  said  note 
ioto  bis  ponses^ion,  and  the  defendant  in  good 
faith  and  for  a  valuable  consideration,  and  re- 
lying upon  tbe  apparent  title  thus  conferred 
upon  said  Orin  Springer,  purchased  said  note 
of  bim  witboul  any  knowledge  of  tbe  claim  of 
tbe  plaintiff  to  said  note;  and  the  said  Grin 
Springer,  In  pursuance  of  said  purchase,  on 
the  2d  day  of  August,  1886,  Indorsed  said  note 
to  the  defendant, — then,  in  Bucb  case,  jou 
should  find  for  the  defendant." 

The  court  refused  to  give  tbe«e  Instrucllona^ 
but  instructed  tbe  jury  as  follows: 

"8.  If  the  Jury  believe  that  said  Rebecca 
Springer  furnished  all  the  consideration  forthe 
note  in  question;  that  said  note  was  made  pay- 
able to  her  son,  Orin  Springer,  by  thedlrecliou 
of  tbe  said  plaintiff,  Rebecca  Bpringer;  that  at 
the  time  of  Its  execution  It  was  placed  In  ber 
bands,  and  that  she  never  voluntarily  parted 
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with  the  possetdon  thereof,  and  that  OriD 
SprlDfrer,  the  payee,  got  pooBnglon  of  aald  note 

siiireptiliouElv,  without  the knowle<lge  orcoD- 
Knt  of  said  Rebecca  SprJDeer,  and  while  ao 
holding  th«  wme  he  loaoned  and  traueferTed 
the  same  to  the  defendant  Merrell,  and  the 
plaiuliS.  Rebecca  Bprineer,  before  the  com- 
mencement of  tlia  suit,  deinended  the  poRsea- 
Bion  of  aaid  note  from  the  defendant  Merrell, 
—in  giirh  CBae  tlie  plaintiff  will  be  entitled  to 
recover,  HithoiiKh  Ibe  deferdanl  may  have  paid 
a  valuable  consideratioD  therefor,  and  baa  no 
notice  tliat  said  Orin  Springer  was  not  the 

The  note  In  controveisj  ia  not  negotiable  hj 
the  law-mercbaiit,  and  waa  sold  and  auigDed 
to  the  appellant  after  mHlurity,  In  aiich  caae 
the  purchaser  must  Inqaire  as  to  the  title  of  bis 
assignor,  and  as  to  the  dcFenses  aeainst  the 
note  in  the  hands  of  tbe  assignor.  Kaitntr  t. 
Pibilinnki.  IM  Ind.  2^8;  8imf  t.  Wil-on.  47 
lod.  226;  liobemn  t.  RoberU,  20  Ind.  16S;  Scha- 
ffT  T.  Rrilly,  00  N.  T.  61;  ifuaft  T.  LalArop,  33 
N.  T.  685. 

It  seema  to  he  eetlled  in  thta  Slate  that  a  piir- 
chaser  of  siicb  a  nolecao  acquire  no  better  title 
than  (hat  held  by  his  yendor. 

In  Bummer  v.  Button,  48  Ind.  228,  ft  was 
■•aid  by  tbia  court:  "It  ia.  a  familiar  prin- 
ciple Inat  no  man  can  confer  a  greater  Intereat 
in,  ur  title  to,  personal  property  than  he  has 
iiim.sclf,  and  Ibie  principle  is  aa  applicable  to 
clioaea  in  aclion  (paper  governed  by  the  law- 
merchant  of  courfe  excepted)  aa  to  any  other 
species  of  personalty.  Tbe  principle  that  the 
puicbaser  of  the  legal  liLte  to  real  eaiate,  with- 
out notice  of  an  oulRlanding  equity,  takes  it 
discbnrged  of  the  e<)uity,  has  no  application  in 
llic  CHse  of  tbe  purchase  of  a  cbose  in  action. 
It  is  a  general  and  welt-aettied  principle  that 
the  B!'<iignce  of  a  cbose  in  action  lakes  It  sub- 


ject to  flic  same  equity  it 
bands  of  the  assiBnor." 

TIjIs  was  but  a  repetiiii 
in  the  cai^eof  Robeion  v.  . 
It  wan  furiiier  said  in  this 

abusing  it,  nor 


subject  to  In  Ibe 


t  was  said 

I  Ind.  163. 

laid  in  this  case  that  "an  abuse 

confer  no  rights  on  the  parly 

on  those  who  claim  in  privity 


with  him.' 

To  tbe  same  elTect  are  8im»  t.  Wilmn,  47 
Ind.  226,  and  Payna  v.  June,  92  Ind.  352. 

The  doctrine  tbat  where  one  nf  two  innocent 
parties  must  suffer,  the  party  who  put  it  in  the 
power  of  the  wrong-doer  to  perpetrate  the 
wrong  must  suffer  the  loss,  has  no  application 
\o  this  case,  for  tb^re  is  no  evidence  in  the 
cause  lending  lo  contradict  tbe  evidence  of  tbe 
appellee  tbat  Orin  Springer  took  the  note  from 
her  bureau  drawer  without  bcr  knowledge  or 
consent.     Bee  autliorities  above  cited. 

Under  tbe  rules  ascMabliahed  by  Ibeae cases 
we  are  constrained  to  bold  that  tbe  court  did 
not  err  in  refusing  to  give  tbe  jury  the  instruc- 
tions asked,  ana  that  the  Inatruction  given 
upon  tlie  subject  now  under  conaideratlon 
slates  tbe  true  rule. 

Tbia  case  is  clearly  disttnptishable  from  the 
case  of  Moore  t.  Moore.  n2Ind,  149,  11  "West. 
Rep.  229.  In  tbat  case  Ibe  party  claiming  title 
had  indorsed  and  delivered  the  note  then  in 
dispute,  with  the  intention  of  vesting  in  tbe 
asHignce  title,  and  it  was  correctly  held  tbat  as 
the  note  had  paaied  lo  an  innocent  purcbaaer 
8L.RA. 


forralne,  wlthoutnoticeof  any  fraud  by  wblclk 
the  aasignment  waa  procured,  thattheaasignor 
was  estopped  from  reclaiming  the  note  froni 
such  innocent  purchaser.  That  caae  rests  upon 
ilieprinctple  announced  in  ^rriah  v.  ThurtUm, 
87  Ind.  4S7,  and  (7unn«v.&uA,  lOOInd.247. 

Tbe  appellant  also  discusses  in  his  brief 
other  questions  appearing  in  the  record  relating 
to  tbe  admission  and  rejection  of  evidence. 
We  have  carefally  examined  these  questiona, 
as  well  aa  all  others  presented  and  discuaaed, 
but  are  unable  to  discover  any  error  in  tbe  rul- 
iu2  ot  the  circuit  court 

Judgment  iffflrmed. 


WILCOX  SILVER  PLA.TE  CO. 

< Ind. I 

nw  rlgbt  of  ■.  reoelTep  appointed  b^  ». 
fi>relgn  trlbimal  to  wind  up  an  Insolvent 
partneralilp  situated  wltbln  Ita  JurisdlotloD.  to 
take  pofsonlon  of  moner  due  to  Buoh  partner^ 
■hip  from  domratla  detlort.  will  not  be  reoog- 
nlaadaa  against  tbe  claims  of  nonresident  ored- 
Itnrs  of  tbe  Insolvent  partnership  who  hBT» 
attached  such  moDHy  under  tbe  domeatto  lawa 
after  tba  appointment  of  tbe  Teoelver  but  befora 
ha  ol^lned  actual  poesesBlaD  of  tbe  money  or  an 
enforoaable  Uen  theraoo,  even  slthoufcb  be  baa 
leoelved  a  seneral  aaalEnmont  of  the  partneiahlp 
property. 

(April  a),  usai 


n  the  Circuit  Court  lor  La  Porte  County  In 
favor  of  plaintiffs  in  an  attachment  suit  brought 
to  recover  a  debt  due  by  the  concern  of  which 
the  intervener  was  receiver  out  of  money  due 
sucb  concern,     AJIlrmed. 

Tbe  facts  are  fully  stated  in  the  opinion. 

Mr,  Ii,  A.  Col«,  for  appellant: 

Where  two  courts,  of  substantially  concur- 
rent Jurisdiction,  allempt  to  assert  Jurisdiction 
of  tbe  same  matter,  that  court  which  takes  th« 
lirst  step  will  retain  tbe  Jurisdiction  till  the 
end,  and  the  other  cannot  lawfully  interfere. 

Taj/lor  T.  CaTTgl,  61  U.  B,  30  How.  583  (15 


Nora.— SbreliTn  reee(rtn. 

Recotven  appointed  In  one  lurladlutlon  aienot 
enlttled  aa  ol  right  tOTCcoKultlon  Inotber  Jurta- 
dlctlons.  Bee  noU  to  Uumphrejs  t.  HopktiM 
(C0I.I8L.H.A.T86. 

A  Tecelver  of  partnotablp  asseta,  appointed  bj  a. 
oompeient  court  of  another  State,  ma;  maintain 
Ko  action  In  New  Jerser  to  set  aside  a  sale  of  tba- 
asseta  situate  In  Mew  Jersey  bj  one  partner  In 
fraud  ot  the  other,  when  there  are  no  credltora  of 
the  Orm  and  tbe  only  One  to  l»  beneBted  ta  tta» 
partner  defrauded.  Sobemhelmer  v.  Wheeler  (N. 
J.)  Auff.  19.1888. 

The  potecselon  of  a  reeelvar  appointed  In  on* 
JurlsdlcClou,  of  the  personiil  propcrtyot  adeblor 
tahen  by  blm  under  order  of  court,  does  not  az- 
empt  It,  when  cikpn  Into  another  Jurtadlotlon. 
(romattaohment  by  creditors  therein,  orglvethB 
receiver  any  rlfrht  to  hold  the  property  against  tli* 
clHlmi  of  BUoh  sttachtnx  creditors.  Humphieyi  ^ 
EopUni,  •  L.  a  A.  TW,  ei  tDaL  GGU 


Catum  v.  Wilcox  Silver  Plate  Co. 


I..  «d.  10S8):  n-Mman  t.  Soim,  M  U.  8.  S4 
How.  460  (la  L.  ed.  749);  Btiek  v.  Cb^fA.  7LI 
V.  8.  S  W«J1.  884  (18  L.  od.  U5T);  HeidritUr 
■w.  mtzabeOt  Oil  Ohtk  Oo.  IIS  U.  8.  294  {38  L. 
ed.  729);  &niM-  v.  iVMW,  SI  Fed.  Rep.  620; 
Meltin  t.  iBi>Mn«n>,  Id.  634;  Kohn  t.  £j/an, 
Id.  838. 

This  principle  Ii  applicable  in  every  respect 
to  tbe  cue  at  W.  This  debt  was  located  Id 
DliaoitL 

Story,  Cocf.  L.  863  a,  863,  809,  not»  3, 400; 
Connor  t.  ILintner Int.  Co.  38  Fed.  Rep.  649; 
OuiOandeT  t.  Howm,  35  N,  Y.  657,  and  cases 
died;  Gait  T.  Carry,  10  Weat.  Rep.  638,  112 
lad.  39. 

An  open  account  la  auBceptfble  of  asaign- 
mcDt,  so  aa  to  absolutely  vest  the  title  ihereto 
tn  the  aasignee. 

FaUtTMony.  Orareford,  12  Ind.  341;  MeFad- 
it»  V.  Wii»n.  96  Ind.  263. 

The  altacbiag  creditor  can  only  bold  tbe 
gamighee  for  such  Intereat  as  defendant  bad 
•t  Ibe  time  the  procesa  was  served. 

2  Wade,  Atlachm.  g  487;  Williamt  t.  Pom- 
irvr,  27  MiDn.  85;  Leteii  t.  Bvsh,  SO  Minn. 
344;  EaUdy-r.  Man*.  34  0bioSt.  1S8;  SeJtuler 
T.  Irratl.  27  Fed.  Rep.  851;  Favlknm-  t.  By- 
nan,  3  New  Eng.  Rep.  181,  142  Haas.  68; 
BuO^  T.  Wendell.  07  Mfcb.  62. 

A  cooTt  of  chancery,  having  luriadlctlon  of 
Ibe  petaon,  may  for  the  benent  of  (^editors 
compel  »  debtor  to  execute  siicb  assigomeola  or 
conveyances  as  will  vest  the  title  to  such  prop- 
erty in  tbe  assignee. 

MitehOt  V.  BiinA,  3  Paige,  606;  Fhav*  v. 
XeDonald,  B9  U.  S.  399  (2B  L.  ed.  478);  Qreat 
FatUlffg.  Co.  v.  Wortter.  3»  N.  H.  463. 

Mewr*.  Jolm  H.  BraJler>  F.  E.  Oa- 
boma  and  W.  B.  Blddle,  for  appellee: 

The  receiver  acquired  the  property  and  ef- 
fects of  Clapp  Sl  Davies  by  operalioa  of  law 
t^  rirlue  of  bia  appointment,  or  by  an  assign- 
ment tn  intiivm,  and,  either  way,  he  took  no 
title  or  Interest  to  or  in  any  property  beyond 
the  limits  of  tbe  State  of  bis  appointment. 

PaiM  V.  l^ttT,  44  Conn.  188;  Warn*- v. 
Jaffras.  96  N.  Y.  248;  Bibtmia  Xat.  Bank  v, 
Lacotabe.  84  N.  Y.  367;  B/tawn  v.  Fcarce,  110 
m.  850;  Mas  v.  Firtt  A'al.  Bank  (Dl.)  7  West. 
Bep.  681:  Weider  v.  Maddox.  66  Tei.  373. 

The  titai  of  this  debt  for  tbe  purpose  of  at- 
tachment and  garDlshment  Is  In  this  State. 

Siaith't  App.  104  Pa.  381;  ffyman  v.  flaZ- 
Oead,  109  U.  S.  004  (27  L.  ed.  1068);  Owan  v. 
MiOer,  10  Ohio  St.  136. 

Where  creditors  intervene  tbe  right  of  tbe 
receiver  is  always  denied  until  such  claims  are 
MtUfied. 

WiUitU  V.  FiJi(«,  25  N.  T.  077;  Hwd  v. 
Slitabe'h,  41  N.  J.  L.  I;  Lycoming  F.  In$.  Co. 
T.  Wright.  66  Tt  636. 

mteball.  Oh,  J.,  delivered  the  opinion  of 
tbe  court: 

Tbe  quFsUon  for  declsloa  arises  upon  the 
followiog  facts: 

Clapp  &  Davies,  partners  doing  business  In 
tbe  City  of  Chicago,  were  indebted  to  certain 
Jndgmeat  creditors  reeidingln  that  city.  Tbey 
were  also  indebted  to  the  Wilcox  Silver  Plate 
Ownpany,  and  others,  who  wer^  residents  of 
tbe  Stale  of  Connecticut.  At  tbe  same  time 
Bagley  A  Oberrelch,  partners,  residing  and 
8L.R.  k. 


doing  business  at  La  Porle,  Indiana,  were  In- 
debted In  a  considpiable  sum  lo  Clapp  &  Da- 
vies. One  of  theiudgmentcceriitorginstiluled 
proceedings  in  cbaucerv  against  the  latier  firm, 
by  filing  a  creditor's  bill  in  tbe  Superior  Court 
of  Cook  County.  Id  aid  of  Its  jurisdiction  in 
tbe  proceeding  tlius  instituted,  that  court  ap 
pointed  tbe  appellnnt,  Catlin,  receiver,  and  by 
an  order  made  on  the  14th  day  of  April,  1887, 
required  Clapp  4  Davies  to  execute  a  general 
deed  of  asaignment  transrerring  all  their  part- 
nership propertv  and  effects  to  tbe  receiver. 
Subsequently,  In  the  month  of  June,  tbe  Wil- 
cox Silver  Kate  Company  instituted  a  suit  la 
attachment  in  tbelift  Porte  Circuit  Court  B^lnst 
Clapp  &  Davlea,  and  summoned  Bagley  & 
Oberreidi  to  answer  as  garnishees.  The  other 
Connecticut  creditors  became  parties  to  this 
last  proceeding  under  >;  943,  Rev.  Stst.  1881. 
Thereupon  Catlin,  as  receiver  of  the  Superior 
Court  of  Cook  County,  intervened  by  leave  of 
the  I^  Porte  Circuit  Cour),  and  nssertcd  the 
right,  in  virtue  of  his  appointment  as  receiver 
and  the  assignment  made  Ui  him,  to  take  and 
hold  the  debt  due  CIspp  ft  Baviea,  from  Bag- 
Jey  &  Oberreicb. 

The  controversy,  as  will  appear,  involves  tbo 
right  to  the  fund  in  tbe  bands  of  theeamisbee- 
defendants,  and  the  question  presenled  is,  Are 
the  rights  of  tbe  nonieaident  atlschioc  credi- 
tors paremount,  in  Ibe  courts  of  Ibis  State,  to 
those  of  tbe  receiver  of  tbe  Superior  Court  of 
Cook  County,  whose  appointment  antedates 
tbe  issuing  of  the  writ  of  attschmentT  The 
solution  of  tbe  question  depends  upon  the  ex- 
tent of  power  which  a  court  of  general  Juris- 
diction, silting  in  one  Slate,  can  exercise  over 
property  whose  actual  litv*  Is  within  the  Juris- 
diction of  Ibe  courts  of  a  foreign  Stnte. 

A  receiver  is  nothing  more  than  an  officer  or 
creature  of  the  court  that  appoints  him.  His 
acta  are  those  of  the  court,  wboxe  jurisdiction 
may  be  aided,  but  in  no  wise  enlarged  or  ex- 
tended, by  his  appointment.  His  power  is  only 
co-extensfve  with  t)iat  of  tbe  court  which  gives 
him  his  official  character.  While  it  has  t>cen 
held  that  a  court  may  appoint  a  receiver  and 
authorize  him  to  take  possession  of  property 
In  a  foreign  Jurisdiction,  the  doctrine  is  uni- 
versal that  tlie  appointment  confers  no  legal 
authority  which  the  receiver  can  exert  over  tbo 
property  williout  tbe  aid  of  the  courts  in  whose 
jurisdiction  it  is  found.  Tbe  appointment,  of 
Its  own  force,  gives  him  tbe  right  to  take  pos- 
session of  the  properly,  but  It  confers  iipoo 
him  no  power  to  compel  tbe  recognition  of  that 
right,  outside  tbe  Jurisdiction  of  tbe  court  mak- 
ing the  appointment.  High,  Receivers,  g  47, 
p.  241. 

While  there  are  authorities  of  neat  weight 
which  seem  to  hold  that  a  receiver  appointed 
In  one  jurisdiction  will  not  be  permitted  to 
maintsin  a  suit  in  a  foreign  Slate,  tbegenernlly 
prevailing  doctrine,  upon  which  all  the  decisioos 
peem  to  1^  harmonious,  b  tlint,  iipcjn  the  prin- 
ciples of  comity,  the  courlJ  nf  the  jurii^ictiDn 
In  which  the  property  or  fund  is  siliinte  will 
recognize  tbe  rights  of  Ibe  receiver,  so  far  as 
10  Bid  him  in  reiiucing  it  In  rnssepsion,  unle^ 
lo  do  so  would  in  some  way  violate  the  local 
policy  or  interfere  with  the  rights  of  resident 
creditors.  Mtimer  v.  Baiufr,  98  Ind,  430,  and 
cs^ea  cited;  Beach,  Receiveis,  gg  16, 19,  683: 


tHDUHA  SCPREHK  COUBT. 


Atb., 


MerehatiU  Wat.  Bank  T.  XcLtci.  88  Obio  Bt 

174. 

But  the  recognitloD  of  we1l-e«tt(%1lshKl  prin- 
elple"  of  comity  and  courtesy  between  courts 
of  fliffereot  jurisdicllnn  is  one  lliinR,  while  the 
riebts  of  regideot  or  otber  attacltng  creditora, 
wao  are  Hcekini;  to  arail  tbemaelTea  of  le^ftl 

Srocecdlngs  autbortzed  by  statutes  of  the  BiBte, 
IT  Ilie  sppropriatton  of  a  fund  belonging  to  a 
Donicsident  debtor,  muBt  be  determined  upon 
alloftctlier  difTerent  principles.  As  baa  in  ef- 
fect been  aaid,  courts  are  prepared  to  extend 
comlrvnliere  there  is  DO  reBSnii  to  the  contrary; 
especially  if  there  Is  no  interest  of  their  o«-a 
citizens,  or  of  thecitizensof  another  Slale,  who 
are  asking  the  protection  of  their  laws,  injuri- 
ously affected  by  sucb  recngnitinn.  Paint  v. 
Letter,  AA  Conn.  196;  MUnt  y.  Moreion,  S  Binn. 
861. 

Tbe  mle  may  be  considered  as  eslabliabed 
that  a  receiver  may  invoke  the  aid  of  a  foreign 
court.  In  obtainloe  possession  of  property  or 
funds  within  lis  jiiri»liclion,  to  which  he  is  en- 
titled; but  aid  will  only  be  extended  as  against 
those  who  were  parties,  or  in  some  way  in  privi- 
ty with  Ihe  proceedinti!B  in  the  court  In  which 
bis  appointment  was  made,  or  who  are  id  pos- 
session of  the  property  or  fund  to  which  the 
receiver  baa  a  nght;  and  not  against  creditors 
of  a  nonresident  debtor,  who  are  seeking  to 
subject  the  property  or  fund  to  the  payment 
of  their  debts,  by  proceedings  duly  Instituted 
for  that  purpose.  Accordingly,  in  H-urd  v. 
Eliiabeth,  41  N.  J.  L.  1,  the  court  said:  "That 
the  officer  of  a  foreign  court  should  not  be  per- 
mitted, as  against  the  claims  of  creditors  resi- 
dent here,  to  remove  from  Ihia  Blste  aeacla  of 
the  debtor,  is  a  proposition  that  appean  to  be 
asserted  by  all  tbe  decisions." 

The  principle  upon  which  tbe  decisions  rest 
ts,  tbat  it  is  the  policy  of  every  rovernmenl  to 
retain  wilbin  Its  control  the  properly  of  a  for- 
eign debtor  until  all  domestic  clsims  have  been 
satisfied,  and  hence  the  light  of  the  receiver  of 
a  foreign  court  to  sue,  wliich  is  allowed  only 
upon  considerations  of  comity,  will  be  denied 
vben  It  comes  Id  cooSIct  nith  the  Interests  of 
domestic  creditors.  "We  decline,"  said  Ihe 
court  in  Rvnk  y.  St.  John.  28  Barb.  6S5,  "  to 
eitend  our  wonW  courtesy  so  far  as  to  work 
detriment  to  citizens  of  our  own  State,  who 
have  been  Induced  to  give  credit  to  the  foreign 
ioFolvenl."  Bfrsbi/  t.  Alluntie.  M.  dtO.R.  Co. 
PB  Pa,  281 :  Lycoming  F.  In:  a>.  t.  Wrigfit,  55 
Vt.  526;  ThvTitan  v,  Eoimffld,  43  Mo.  474,  97 
Am.  Dec.  851 ;  WHtitU  t.  Waite.  M  N.  T.  077. 
It  follows,  hence,  that  the  available  legal  au- 
thority of  a  receiver  is  co-extensive  only  witb 
the  jnriKdictinn  of  the  court  by  which  he  was 
appointed  when  the  right  of  precedence  or  pri- 
ority of  creditors  is  asserted  in  respect  to  prop- 
erty or  funds  of  a  nonresident  debtor,  which 
tbe  receiver  has  not  yet  reduced  to  posscs.sion. 
Hunt  V.  Volvmbian  Tut.  Co.  5S  Me.  2B0;  Varrcn 
T.  Union  2tat.  Bank,  1  Phila.  156;  Bosth  v. 
Clark,  58  U.  B.  17  How.  E23  [16  L.  ed.  1641; 
8laUT.Jaek»BnnlU,F.aM.B.  Co.  VitTa.  202; 
Fdrmert  <C  M.  Ini.  Co.  r.  A'eedUi,  53  Mo.  17; 
Tavlor  t.  Columbian  lii:  Oo.  14  Allen,  SS8. 

It  is  said,  however,  that  «a  Clapp  &  Davies 
were  residents  of  tbe  State  of  Illinois  at  the 
time  the  receiver  was  appointed,  the  debt  due 
them  from  Bagle7  A  Oberrelcb  was  within  tbe 
SL.  R.A. 


jtirlsdiclion  of  tbe  Snperlor  Court  of  Coot 
County,  upon  the  principle  that  the  domicQ 
draws  to  it  ibe  personal  property  and  choses  ia 
action  of  the  owner,  wherever  they  may  be  sit- 
uate. Hence,  tbe  contention  li,  that  as  the 
appointment  of  the  appellant  as  receiver  was 
followed  by  a  general  deed  of  assignment,  valid 
Id  tbe  State  of  Illinois,  it  must  be  regarded  as 
valid  here,  and  as  devesting  Clapp  £  Davies 
of  all  title  or  interest  in  the  debt  In  controversy 
after  tbe  date  of  tbe  assi^ment.  It  is,  of 
course,  well  settled  that  persona!  property  ia 
transferable  according  to  Ihe  Iswof  tbeowner's 
domicil,  and  that  a  voluntarv  assignment  or 
transfer  made  without  compulsion  or  legal  co- 
ercion is  (obe  goverued  everywhere  by  tbat  law, 
unless  tbe  contract  I>y  whicb  the  transrer  was 
made  Is  limited  or  restrained  by  some  policy 
of  positive  enactment  of  the  Slale  in  which  tbe 
property  is  situate,  or  unless  it  affects  citizens 
of  tbe  latter  State  Injuricusly.  Amet  Iran 
Wortgy.  TParren,  76Ind.  612:  Martin  y.  Polfer, 
11  Gray,  87, 71  Am.  Dec.  6^<0;  Weider  v.  Ifad- 
dax.  66  Tei.  873,  69  Am.  Hep.  817;  Warner  v. 
JaWrao,  98  N.  T.  248;  Green  y.  Van  Bvtkirk, 
74U,  B.  7  Wall.  150  [19  L.  ed.  1131;  Atkeio  v. 
LaCygne Ex<A.  Bank,  88  Mo.  368;  Laviy.  MilU, 
18  Pa.  1H5:  Burrill,  Aasignm.  301;  Story,  Conf. 
L.  3S3-3W. 

"The  voluntary  transfer  of  a  cbattel  by  the 
debtor,  if  not  forbidden  in  other  respects  by 
the  law  at  tbe  place  of  the  n(tu,  is  to  be  as 
much  regarded  there  or  elsewhere  as  It  would 
be  at  the  place  of  the  domicil,"  Lciery  v.  Unit, 
3  Watis  &  S  181;  Sm-ik't  App.  104  Pa.  381; 
CAafet  y.  Fourth  Wat.  Bank,  71  Me.  614,  36 
Am.  Rep.  345.     See  IB  Am.  L.  Rev.  251. 

Such  nn  assignment  will  not  be  upheld,  how- 
ever, if  it  contravenes  the  policy  ol  the  law  of 
tbe  place  where  the  property  ia  situate.  Guii' 
lander  v.  HmceU,  85  N.  T.  657:  fiaulkner  v. 
Bj/'Kan.  143  Mass.  SS.  2  New  Eng.  Rep.  181; 
Moore  v.  GiMreh,  70  Iowa,  208;  Be  WaiU,  99 
N.  T.  433. 

The  principles  above  staled  are  applicable 
only  to  transfers  or  assignments  of  property 
which  rest  essentially  on  contract  and  are  vol- 
untary in  the  sense  that  thev  are  the  product 
of  a  will  Bcling  without  legal  compul.aion. 
Property  In  a  foreign  State  that  bas  passed 
from  an  assignor  to  an  assignee  bya  vclunlsrj 
deed,  and  not  by  proceedings  tn  inntum,  by 
process  of  law  is  distinguished  from  like  prop- 
erly in  the  hands  of  a  receiver  by  operation  of 
taw,  or  by  an  assignment  made  under  legal 
compulsion. 

Assignment!  of  tbe  latter  class  are  held  in- 
operative upon  property  not  siluste  within  tha 
territory  over  which  the  laws  that  make  ot 
compel  tbe  debtor  to  make  tbem  have  domin- 
ion. Rhawn  T.  iVarce,  110  lU.  850;  SmUA't 
.ilpp.  and  Weider  t,  Sfat/dox,  supra. 

Involuntary  assignments  which  ore  made 
nnder  foreign  Insolvent  Laws,  have  no  opera- 
tion outside  of  the  Slate  under  whose  laws  they 
were  made,  while  a  voluntary  assignment  is  a 
personal  common-law  right,  possessed  by  every 
owner  of  property,  and  may  oi>erale  in  one 
State  as  well  as  anotber.  Wallert  r.  W7'it- 
loek,  9  Pla.  86,  76  Am.  Dec  607. 

Some  conflict  or  contrariety  of  oplulon  may 
be  found  in  the  decislona  In  respect  to  what 
may  or  may  not  constitute  a  Tolunlary  aaaJgD* 


MM 
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meat  oMlto-tfie  atettltWof  Sfflti^bt  Stales,  bat 
It  U  UDoecsnarr  U>  ent«r  upon  a  dlocosslon  of 
ttiecues  relating  to  Tolunlary  amigDmenIs,  aa 
all  tbe  aulhoritiea  agree  (hat  where  iib  asf  igh' 
BKDt  ia  made  uoder  compulalon  of  law,  or 
when  propertj  la  lakeo  ab  intitvm,  tbe  traon- 
<er  wfil  Bot  be  regarded  aa  Toluntary,  nor  wfH 
tc  bt effectual  beyond  tbe  jurisdiriiion  inwbicb 
it  waa  made,  when  It  coaUicIs  with  tbe  iDln- 
tala  or  citizena  In  a  forei;cii  juViaiJiction.  As 
we  have  eeen,  a  court  cannot  extead  ila  juti* 
diction  by  the  appolnistent  of  a  receiver,  so  it 
Ii  equally  powerleas  to  do  so  by  coercing  an 
udg&ment  of  the  property  In  cootroveray. 
ia  anignnieDt  is  repirded  merely  a«  a  inaHer 
of  (»DvenieDce  in  aid  of  tbe  jurisdiction  ol  tbe 
ooni,  tbe  eslablished  doclrioe  being  that,  as 
a^oat  conretident  creditors,  the  asaignmcol 
eonfera  do  addiiioital  or  higher  right  to  the 
ptoperty  than  the  receiver  bad  by  virtue  of  bis 
appoinimeiit.  IddXTtgi  v.  Brunt,  4  Sacdf.  Cti. 
S&S:  Higb,  Receiveia,  g  44S. 

White  It  ia  true,  aa  has  been  remarked  before, 
(be  domtcil  of  the  owner,  in  legal  coilteiDpla- 
tioD,  diswa  to  It  his  personal  estate,  wherever 
it  may  be,  vet  as  this  ia  ao  only  by  flollon  of 
law,  Ibe  rule  is  not  of  unireraal  applicflcion. 
Wben,  by  the  law  and  policy  of  the  Elate 
where  the  property  's  aclitnlly  located,  1l  fe 
aabject  to  tneproceaaof  aUnchmeDtorgurnlsh- 
menl  at  the  suit  of  a  domeatic  or  other  creditor, 
tbe  fiction  yietda,  and  (tie  actual  littu  of  the 
property  deiermines  whether  or  not  It  should 
b«  subjected  to  the  process  of  the  court.  I 
BO*  r.  Jaffran  and  Ontn  v.  Van  Butkirk, 
pm. 

Id  caaeiot  attachment  and  garnishinent, 
those  for  founditii^  admlniBtrHtlon,  tbe  Htui  of 
a  debt  ia  the  residence  of  the  debtor.      Wjpnari 
T.  Baiiltad,  108  U.  S.  654  fS7  L.  ed,  10081: 
Oum  v.  MtUtr,  10  Ohio  St.  IM. 

It  is  said,  however,  that  the  principles  o1 
«omity  which  control  in  aid  of  the  receiver  ol 
a  forego  court,  who  is  seeking  to  obtain  poa 
•ession  of  a  fund ,  should  only  be  suspended  in 
tbeir  operation  In  favor  of  domestic  credilors^ 
and  that  icaamuch  as  the  attaching  creditors 
ia  the  present  case  are  all  nonreaidenta  of  the 
Btaie.  tbe  aid  of  tbe  court  should  linve  been 
extended  to  the  receiver  and  denied  the  cred- 
ItaWB.  While  Ibts  position  ia  not  wilbout  sup- 
port, it  ia  not  in  our  view  maintainable.  Al- 
tbongb  nonreaidcDts,  the  altiiching  creditoi's 
are  propeflvio  our  courts,  pursuing  a  remedy 
which  tbe  dtalale  confera  upon  foreign  as  well 
aa  domesric  creditors.  Unlll  tbe  Le^Hslniure 
shall  declare  a  different  policy,  the  ripbla  of  a 
foreifni  civdilor  a^'Binat  the  property  of  a  debt- 
or mual  be  regarded  by  Ibe  courts  aa  In  all  re- 
apecls  the  aanie  aa  tboFe'of  resident  creditors, 
ao  far  as  respects  proceedings  in  altncbmcnt 
and  nrnishment.  Tbe  rule  wbicb  commends 
iiseirio  our  judxmeni  ia  ilmadeelartd:  "ObCe 
properly  in  the  court  and  accepted  as  a  auitor, 
ndllier  Ihelaw,  nor  court  adntiDialcriog  tbe 
law,  will  admit  any  distinction  between  tbe 
dtizea  of  ila  own  State  end  thai  of  another. 
Before  the  law  and  ils  lr|buDala,  there  can  be 
DO  preference  of  one  over  tbe  other."  Hiber- 
nw  yat.  Bank  v.  DieomU.  M  N.  Y.  867; 
Jifttwn  T.  Ptaru,  Warner  r,  i/^jfruy  and 
Paint  V,  XiUU^,  ^pra. 

ThU  rule  governs  th«  nwra  reo^  jdaddona. 
SLR.  A. 


llisions  above  Staled  lead  tt 
the  judgment. 
affirmfS,  with  eo*l*. 


iiao  S.  HASCALL. 


liver  I 


g  tbe  pi 


I  for  which  it  b  to  beugedaoilthatltlaneces- 
iBij  tor  tbe  oponttdoQ  of  the  hotel,  tulle  to  deliver 
It  until  ion?  alter  the  appointed  time,  therebj 
prereuUnxllioieutiiuTQl  tlierriomB(ogueata,ba 
is  liabla  for  llie  loss  suatained  b;  reason  of  such 
failure:  anil  such  loaa  may  Ije  determined  byQad^ 
Inn  the  difference  between  the  value,  loc  the  puri 
poso  for  which  they  were  InleniJed,  of  the  rooms 
furnished  anti  nnfiirolshed  durlnff  tbe  time  thej 
oould  not  be  used  for  such  purpose. 

(Har  1,  leSO.) 

APPEAL  by  plaintiff  from  a  jud^ent  of 
lb«  Circuit  Court  for  Elkhart  County  al- 
lowing defendant's  claim  to  a  set-off  and  rea- 
deriog  judgment  against  It  thereon,  in  an  ac- 
tion 10'  recover  tbe  contract  price  for  certain 
tumllureaold'and  delivered.     AJtrmed. 

The  facts  are  fully  stated  in  the  opinion. 

M^itn  W.  H.  Veaer,  C.  W.  Miller  and 
J.  M,  Vanfleet  for  appellanL 

Meurt.  H.  D.  Wtlaoa  and  W,  J.  DmtU' 
for  appellee. 

01d«>  fT!, -delivered  the  opinion  of  the  court: 

This  ia  aa  action  by  tbe  appellant  against 

tbe  appellee  lo  recover  a  balance  of  JI371.B3  for 

goodfl  sold  and  delivered.  ■ 

Tbe  answer  is  in  three  paragrajdia,  aeKlDg' 
up  a  countcTclalm:  : 

1.  It  is  alleged  in  tbe  first  paragraph  that 
on  August  20,  ISSl,  tbe  appellee  had  juar 
completed  his  hotel  with  fifty  rooms,  and' 
was  in  need  of  new  furniture  therefor,  wilh-' 
out  which  he  could  not  carry  on  hia  busi- 
ness, as  appellant  well  knew;  tbat  on  said  day, 
for  the  purpose  of  f ui^ishlng said  hotel  In  all' 
its  parts  with  suitable  furnliure,  tbe  appellant' 
agreed  with  him  to  fumisb  said  furniture andi 
every  part  (hereof  comptete,  and  set  it  up  in. 
proper  shape  and  condition  in  his  hotel  rooms 
ready  for  use  by  Seplember  10, 1881;  that  said' 
rooms  were  irregular  and  different  in  sizes,  dl-' 
mensino  and  conslruction,  and  for  Ibe  purposol 
of  making  said  fnrnllure  suitable  for  said 
rooms,  appellant  measured  said  rooms,  and  a' 
list  of  i;oods  was  agreed  upon,  and  at  the  foot 
lliereof  appellaot  executed  a  memorandum  ia' 
writing  as  foFlows: 

these  goods  all  In  c 

"■lit: 

freight  and  cartage),  csitored,  wilb  bracket, 
wood-wheels  on  all  beds.  All  bureaus  'and 
washslands  to  have  good  wood-n^heeU  on  rub- 
t)er  castors.  Goods  to  be  ready  the  IStb  ifl 
Sept.  Any  goods  not  according  lo'order,  or 
notaatlsfactory,  may  be  returned  free  of  cfaargfl.' 
Goaben,  Aug.  36,  tSSl. 

Berkey  &  Q«y  Furaitun  Cdw     ' 
T.  H.  Howlej,  . 


;  Coogfe 


iMPiAKA  SdPunai  CouBT. 


Mat, 


Tbe  TMrograph  then  allef^  tlud  ho  wai 
read;,  able  and  wlIliDg  to  comply  with  hi* 
part  of  said  coatract,  but  that  appellaat,  with 
full  koowlpdge  of  til  the  facts,  Tiolated  said 
agreemeal,  ia  tbifl,  to  wit:  It  failed  to  deliver 
any  of  aaid  goods  prior  to  September  80,  1881, 
wherebj  be  lost  tbe  daily  use  of  twenty-nine 
rooms,  of  the  rental  valae  of  (3  per  day  for 
eacb  room  from  September  IG  lo  September 
SO;  that  appellant  failed  to  deliver  uid  eoods 
prior  to  January  18,  1883,  except  at  »el  lonb 
In  the  complaint;  tbal  said  furollure  wai  pur- 
ch&(<ed  lo  t>e  delivered  in  seU  and  aulia  for 
■pecUlc  rooma  and  places,  as  set  fortb  In  aald 
foregoing  memoraDdum,  but  tbe  articles  ao  de- 
livered were  not  In  seta  or  suits,  but  In  dia- 
jolntsd  and  unmalcbed  pieces,  and  were  not 
and  could  not  be  properly  tet  up  or  used  until 
all  were  detiveredi  by  reason  of  which  be  lost 
tbe  daily  rental  value  and  use  of  twenty  of 
aaid  rooms,  worth  to  defeadant  $2  each  per  day 
from  October  1,  1881, to  January  IB,  IB^.inclu- 
■tve;  that  because  of  aucti  failure  he  was  com- 
pelled to  turn  away  and  did  turn  away  twenty 
peraonaeachdBy,who  desired  to  become gaeats 
at  said  hotel,  whereby  the  Income  and  proflts  of 
aaid  hotel  busiDesBweredlmlnishedfSO per  day. 

The  second  paragraph  of  the  couDterclalm 
allejm  that  on  the  £6ih  day  of  August,  1881, 
he  bad  Juat  completed  his  hotel  at  a  eoat  of 
(40,000;  that  it  contaioed  foKy  rooms  (besides 
dining-room,  kitchen,  etc.)  suitable  for  the  en- 
tertainment of  guesis;  that  It  was  then  oper- 
ated and  run  by  him  In  the  business  of  botel- 
keepiog,  and  was  so  operated  for  tlie  next  two 
years;  that  tbe  rental  value  of  said  hotel,  when 
furnished,  was  90,500  per  year;  tbai  on  said 
26th  dayof  Aufnist,  1881,  be  was  in  great  need 
of  furniture  to  supply  and  furnish  thirty  of  tbe 
aforesaid  gueat  rooma  In  said  hotel,  which 
rooms  were  then  unfurnished  and  empty.  In 
which  condillon  tbey  were  of  no  rental  value 
lodefendant,  all  of  which  appellant  well  knew; 


its  complaint  by  Uie  16lh  day  of  September, 
1881.  according  to  written  spcclflcations  and 
agreement  (copied  into  flrat  paragraph  above); 
thai  appellant  failed  and  refused  to  deliver  said 
goods  uniU  January  18,  1882,  during  which 
lime,  from  September  IS,  1881,  u)  January  18, 
1883,  be  was  deprived  of  tbe  use  and  rental 
value  of  aaid  hotel  and  the  several  rooms  there- 
in, which  use  and  rental  was  of  tbe  value  of 
12,000. 

a.  The  third  paragraph  of  the  counterclaim 
allege*  all  the  metieis  contained  in  the  other 
two  paragraphs,  showing  a  little  more  minutely 
the  rooms  for  which  the  different  articles  of 
furniture  were  designed. 

A  reply  In  general  denial  was  flled  to  the 
answer.  The  cause  was  submitted  to  a  Jury 
for  trial,  and  the  Jury  returned  a  special  ver- 
dict In  the  words  and  figures  following: 

■rZCUL  TSKDUTT. 

1.  We,  the  fury,  find  that  tbe  plaintiff  con- 
tracted with  the  defendant,  on  tbe  2eth  day 
of  August.  1881,  to  ael]  and  deliver  to  defend- 
ant the  several  Items  of  properly  mentioned  in 
plainUff's  complaint  at  and  for  the  price  of 
8  L.  a  A. 


each  article  as  stated  In  plalnlifT*  complaint, 
and  was  to  deliver  tbe  same  and  set  the  same 
up  In  defendant's  hotel  in  Goshen,  Indiana, 
and  have  the  same  ready  foruselndetendant'B 
hotel,  known  as  Hotel  Hascall,  by  or  on  the 
IBth  day  of  September,  1881.  That  plaintiff 
at  tbe  time  of  making  such  contract  knew  the 
pnriMMe  for  which  said  furniture  was  to  ba 

2.  Plalntitr  faOed  and  neglected  to  deliver 
any  of  said  furniture  until  the  30tb  day  of 
September,  1881,  and  thereupon  and  thereafter 
until  the  16lh  day  of  January,  1882,  plalnliS 
delivered  aaid  furniture  at  tbe  times,  and  In 
the  specific  articles,  as  severally  set  forth  by 
the  plaioliS  In  the  complaint  herela 

8.  Defendant  paid  plaintiff  the  sum*  cred- 
ited to  defendant  in  plaintiCTs  complaint  and 
returned  to  plaintiff  tbe  items  of  furniture,  as 
stated  in  plalntiff'a  complaint,  lo  the  amount 
of  tl21.8fi,  thus  leaving  unpaid  of  the  purchasa 

Srico  of  aaid  furniture  the  sum  of  $874.62, 
laich,  1682,  as  stated  by  the  plaintiff. 

4.  We  funher  find  that  defendant,  at  ant) 
Just  prior  to  the  making  of  aaid  contract,  -had 
reconstructed  and  built  his  hotel  building  in 
Ae  City  of  Goehen,  Indiana,  at  a  coat  of  $40,- 
000,  and  defendant  was  proprlt'lor  and  manager 
thereof,  and  had  within  said  hotel  thirty  (30) 
rooma  that  were  unfurnished,  and  when  so  no- 
furnisbed  were  of  no  use  or  value  to  tbe  de- 
fendant; that  all  said  rooms  remained  vacant, 
and  of  no  use  or  value  lo  defendant,  from  tbe 
15th  day  of  September,  1881,  to  the  801b  day 
of  September,  1881,  on  account  and  by  reason 
of  the  failure  of  plaiuIlS  to  comply  with  its 
agreement  aforesaid;  that  twenty-three  (28)  of 
said  rooms  remained  vacant,  and  of  no  use  to 
defendant,  from  the  SOth  day  of  September, 
1881,  uoUl  the  19th  day  of  October,  1 881, Ixcauae 
of  the  failure  of  plaintiff  lo  comply  with  said 
contract  ;  that  seven  (7)  of  aaid  rooma  re- 
mained vaeant  and  of  no  use,  from  tbe  IQtb 
dayof  October,  1881,  to  tbe  6th  day  of  Novem- 
ber, IB&l,  because  of  the  failure  of  plaintiff  to 
comply  with  aaid  contract;  that  from  the  Sib 
day  of  November,  1881,  until  December  15, 
1881,  six  (6)  rooms  of  said  bolel  remained  va- 
cant and  of  no  use  to  defendant,  because  of  the 
non-fulQIlment  of  aaid  contract  by  the  plaintiff; 
that  the  use  of  each  one  of  said  rooms  to  the 
defendant  was  nothing  when  unfurnished. 

5.  We  further  find  that  tbe  rental  value  and 
use  of  each  of  said  rooms,  when  furnished 
with  tbe  furniture  designated  for  same  in  said 
contract,  would  have  been  to  the  defendant  75 
cents  per  day,  during  said  time, 

6.  If,  upon  the  foregoing  facta,  the  law  be 
with  the  plaintiff,  then  we  find  for  the  plain- 
tift,  but  if  the  law  be  with  the  defendant,  then 
we  find  for  the  defendant. 

John  A.  Smith,  Foreman. 
The  appellant  moved  for  Judgment  on  tbe 
■pedal  verdict,  which  motion  was  overruled 
and  an  exception  reserved.  The  appellee 
moved  for  Judgment  on  thespeclal  verdict  and 
the  court  BUEiained  said  motion,  to  which  Uie 
appellant  excepted.  £1nal  Judgment  was  then 
entered  In  favor  of  appellee  for  $554.68,  and 

Appellant  flled  amotion  for  new  trla1,whlch 
was  overruled  and  ezceptiODS  reserved.  The 
appellant  assigns  a*  error: 


Bksket  Si  Oat  Fukhitubb  Co.  v.  Babcalu 
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1.  That  the  court  erred  in  OTemiliog  appel- 
luifa  motlOD  for  Judgment  In  its  favor  upon 
tLe  Bpecial  Tcrdlct. 

2.  That  tbe  court  erred  in  lustniDing  appel- 
lee's motion  for  judgment  in  bis  faTor  on  tbe 
■peL-ial  verdict. 

8.  That  tbe  court  erred  In  overruling  appel- 
Unt'a  motion  for  new  trial. 

It  ia  contended  lliat.  under  tbe  facta  found, 
tbe  appellee  la  oalj  eotltled  to  compeiiBBtorf 
or  geoeraJ  damages,  and  not  for  tne  special 
damages  set  up  as  a  counterclaim , 

We  tbinli  Uie  facts  found  in  the  special  ver 
dtct  entilled  tlie  appellM  to  recover  tbe  special 
daoiBce*  claimed. 

In  Vidiery  t.  MeCormick,  117  Ind.  6B4-50T, 
Ui«  coon  says:  "The  general  rule  is,  that  a 
paitT  who  fails  to  comply  with  his  cool 
lumish  goods  is  liable  for  the  value 
Koods  iu  the  open  market  at  tbe  time  of  tbe 
failure.  But  when  similar  goods  caoDol  be 
purchased  In  the  market,  the  measure  of  dam- 
agea  is  the  actual  loss  sustained  bj  the  pur- 
Uiaier  in  not  receiving  tbe  goods  accordiog  to 

See  Sahm  v.  Deig.  ISl  Ind.  283,  and  author- 
biea  there  cited. 

Id  Hadleti  r.  BaxtndaU,  0  Exch.  841— Sedg- 
wick, Leading  Cases  on  the  Measure  of  Dam- 
ages, pp.  136-18ft— tbe  court  states  what  we 
£em  to  be  the  true  rule  icoverning  tbe  asse«s- 
meut  of  damages  lu  auch  caaea  as  tills.  In 
Ibat  case  il  Is  said:  "When  two  parties  have 
made  acontract  which  oue of  them  has  broken, 
the  damages  which  tbe  other  party  ought  to 
receive  in  reaped  of  such  breach  of  contract 
should  be  such  as  ta&y  tsirly  and  reasooably 
b«coDBidered  either  anal ng  naturallv,  «.  «.,  ac- 
cording to  the  usual  course  of  things,  from 
SQcb  breach  of  contract  Itself,  or  auch  as  mav 
reasoDablj  be  supposed  to  have  been  In  the 
eontemplallon  of  both  parties  at  the  time  they 
atade  the  contract  as  the  probable  result  of  the 
teeacb  of  it" 

The  facts  found  by  tbe  jun  show  tliat  the 
appellee,  at  and  lust  prior  to  August  38,  1B81, 
had  recoDstructed  and  built  bts  hotel  building 
in  tbo  City  of  Qoaben,  Indiana,  at  a  coat  of 
tiO,000,  and  that  sppellee  WW  proprietor  and 
manager  thereof,  and  had  wlUiin  said  hotel 
thirty  rooms  that  were  unf  umisbed ,  and  when 
ao  nDfumished  were  of  no  use  or  value 


the  several  items  of  propertv  mentioned  in  the 
appellant's  complaint,  wbico  consisted  of  the 
Deoesury  fumliure  to  furnish  said  rooms  at 
and  for  the  price  of  each  anlcle  as  stated  In 
tbe  complaint,  and  agreed  to  deliver  the  same 
and  aet  tbe  same  up  in  appellee's  hotel,  and 
have  the  aanie  ready  for  use  in  said  hotel  by 
won  the  15th  dav  of  September,  1681;  that 
(he  appellant,  at  toe  lime  of  making  of  said 
oonlract,  knew  the  purpooe  for  which  said 
furaitura  was  to  be  used.  The  contract  was 
to  fumlab  the  furniture  for  thir^  rooms  in  a 
hotel  and  set  it  up  iu  the  rooms,  and  have  it 
rnuly  for  nae  and  occupancy  bj  a  day  named. 
From  theae  facta  It  necessarily  follows  as  a 
coDcloalon  thatthepartjcoDtraclfog  to  furnish 
the  Buna  knew  that  the  rooms  were  valueleaa 
■a  hotel  apartments  when  unf  umisbed ;  that 
tba  fomhura  waa  nacesaaiy  to  enatde  the  pur- 
8  L  R.  A. 


chaser  to  use  and  occupy  tbe  same,  and  operate 
bis  hotel,  and  that  ttie  appellee  would  be  de- 
prived of  the  use  of  sucii  rooms  for  such  pur- 
pose until  it  complied  with  its  contract. 

The  facts  found  further  show  that  tbe  ap- 
pellant commenced  furaisbing  the  furniture 
soon  after  the  date  when  it  was  all  to  have 
been  turnislied  and  put  up  in  the  roooia,  for- 
ntsblng  part  at  one  time  and  part  at  another. 
The  facts  show  the  appellee  had  reconstructed 
and  rebuilt  avaluable  hotel,  and  was  operating 
it  himself,  and  the  damages  naturally  resulting 
from  the  breach  of  tbe  contract,  according  to 
the  facta  found,  were  what  the  rooms  would 
have  been  worth  to  appellee  futnlshed  according 
to  the  contract  more  than  they  were  worth  to 
him  unfuniiahed,during  tbe  delay  in  complying 
with  the  contract  Appellee  built  the  houw 
for  a  particular  purpose,  and  was  having  it 
furnished  tor  such  purpose;  he  waa  not  bound 
10  leut  out  tbe  rooms  for  another  purpose,  even 
If  he  could  have  done  so.  If  there  bad  been 
a  breach  and  a  total  failure  of  tbe  appellant  to 
have  furnislipd  tbe  whole  or  any  part  of  tbe 
furniture,  and  tbe  appellee  had  t>ecn  notified 
that  be  was  not  intending  to  fumisb  It,  then 
the  appellant  would  bave  been  liable  for  the 
difference  in  value  of  tbe  furniture  between 
the  price  In  the  open  market  and  the  contract 
price,  as  well  as  tbe  loss  of  tbe  use  of  the 
rooms  for  tbe  time  necessary  to  bave  procured 
the  furniture  elsewhere;  but  in  this  case  the 
appellant  furnished  the  furniture  and  appellee 
accepted  it.  so  that  the  damage  was  the  loss 
sustained  by  reason  of  the  delay. 

We  think  the  loss  of  the  use  of  tbe  rooms 
as  Ihey  were  to  be  furniabed  might  fairly  be 
considered  to  have  t>eea  contemplated  by  the 
parllea  at  the  time  of  the  making  of  the  con- 
tract. 

In  RiehardKn  t.  Chynowah,  M  Wla.  606,  It 
waa  held  that  a  defendant  failing  to  deliver  an 
article,  knowing  tbe  purpose  for  wblch  it  was 
purchased,  was  liable  for  the  proQis  tbe  pur- 
chaser would  have  mode.  See  1  Suiberland, 
Damages,  7th  ed.  pp.  318-389;  Field,  Dam- 
ages, §250;  TeTTe&mUw.  Hvdnut.liS  Ind. 
Sia,  11  West  Rep.  S88. 

It  Is  contended  that  the  facts  found  do  not 
slate  tbe  damages  oorrectiv;  that  if  the  plain- 
tiff Is  entitled  to  recover,  the  amount  be  is  en- 
titled to  recover  would  be  the  differenca  be- 
tween the  rental  value  of  tbe  rooms  unfurnish- 
ed and  furniabed.  Tbis  objection  we  do  not 
think  available  for  a  reversal  of  the  judgment. 
When  special  damages  of  this  character  are 
recoverable.  It  is  the  dams;;c  the  party  hlmaelf 
baa  sustained  that  he  is  eniitled  to  recover. 

If  A  purcbsse  grain  of  B  and  at  the  time 
A  baa  a  previous  contract  to  sell  and  deliver 
grain  to  C,  and  A  purchases  the  graio  of  B 
with  a  view  of  filling  his  prevloua  contract 
with  C,  and  0  Is  advieed  of  that  fact,  and  the 
contract  is  such  as  Uiat,  on  failure  to  deliver, 
B  becomes  liable  to  A  for  tbe  profit  be  would 
bave  made,  Ibe  damage  recoverable  lathe  profit 
A  would  bava  made:  and  that  amount  misht 
be  determined  by  a  finding  of  the  facta  sbow- 
inr  the  amount  A  was  to  pay  B  for  the  grain, 
and  tbe  amount  he  would  bave  received  from 
C  for  the  same. 

So  iu  this  case,  the  amount  of  damaga  that 
tbe  appellee  waa  entitled  to  leeoTer  waa  tbe 


,  iNkV-  7Q{|E  Cooit^  «r  >I|fKAiAi 


^jjSvenc*  in  Tftlite  to  the  Ai^Ilee  in  Uwioonu 

^intislied  soil  uoruroiHbed.for  the  time  tbcf 
Jeoiained  unfurnished  b;  reasaa  of  appellant  a 
failure  to  fufoieli  tlie  furniture ;  aod  that 
•BiouDi  is  determined  b;  flndiog  nbat  (be  ust 
pi  the  rooms  whs  worth  to  the  appellee  unfur- 
^i^ibed,  and  what  lb«j  were  WQitb  furoisbed. 
for  the  time  be  waa  deprived  of  ibeuia  of 
them  for  the  purpose  fc^  which  they  were  to 
he  used.  The  Jury  Ims  found  aa  fucta  that  the 
u£e  of  the  rgoniB  uofurcished  was  wortb-ooth- 
JBg  lo  Uie  appellee  during  that  time,  mid  fur- 
pislied  tbej,  would  have  heen'waitb  75  cents 
'Perday;aDd  tbe  number  of  days  each  roona 
naa  unfurniFhed  from  the  date  appellant  con- 
trucfed  toeai  up  Ihe  (uroilure  in  ilje  rooms  ia 
el»o  stilted  ami  found  in  the  verdict,  and  the 
^OSs  amount  ma;  be  determined  br  a  mere 
computation,  Tlie  lane  found  in  the  special 
v«t<licl  enlilJe  tbe  appellee  to  a  judgment  for 
{he  nmouDt  of  Ibed&iiiHges  found  to  Dave  been 
austained  b;  bim.  Fguion  v.  Landry,  not 
jet  teporttxC  thl*  letm. 


.The  facta  found  oorcr  aO  tbe  IsMiestin  ,tha 

case,  and  that_isall  Uiat  is  required  by  aspccii|l 

It  ia  further  contended  that  tbe  court  eirea 
in  not  austaining  the  motion  for  new  trial,  fof 
the  reason  that  the  judgment  rendered  upon 
tbe  Terdict  la  iu  excess  of  the  amount  found 
due  the  appellee  by  the  verdiclj  but  this  quei- 
tion  is  not  pieaenied  by  llie  record.  If  ih'a 
Judgment  does  not  follow  the  verdict,  or  is'nqt 
such  a  judgment  as  the  party  was  entitled  Ip 
have  rendered  upon  tbe  verdict,  lo  present  an^ 
question  as  to  the  amount  or  form  of  the  Judg- 
ment^ It  was  necessary  to  make  a  motipD  v 
modify  tbe  judgment,  and  properly  reserveej- 
ceplions  in  case  Ihe  motion  waspvermled. 

It  toUnws,  therefore,  from  tliecooclusion'wa 
liavcreacbed,  that^hcrcisnberrorin  tlie  record 
for  which  tliG  jLidgiDcnt  »i)ioii1d  be  fevened.  ■ 

Ju^mciU  afiruud,  tcilh  eo}tt. 
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Oceana  A.  BANCROFT,  ^pt„ 


t....V.  T...,.» 

^.  Aoliffht  MowODtbeArMtWlineOngaitM 
i  >In  fendDg,  wblch  cauieaa  penon  la  tbAs  ■  little 
:<tilaML  In  cauaequanoa.of  vUidL'tiB.lt  awAaed  to 

bis  bed  ana  aCTended  by  a   ptijeloian   for   the 
;   ffreniorpartff thraedHn^^lttinofi 

rliage  from  the  clar  be  uns  struck  to  tlieilaraolt^ 
[  dcRth  a  year  and  a  half  tlietenfter.  doe»  not  con- 
'■  stltii  to  "any  wound,  hurt  or'eerl'iuaboMy  Injury" 
wUliiii  tljc  rapttiilng  Of  a  queatioQ  In  an  applica. 
tlOQiOr  lire  Insurance. 
£,  lli«  worda  "hart"  and  "waoad,"  Hi 
'  a))in«llnnitekca~of  in  applicant  lor  life  IqBUt- 
ance  afi  lo  ^ly  "wound,  hurt  orBarlouabodllyln- 
''iwrj"  received  byWm,  mean  an  injury  to1Ji« 
'  bodj'  cauflliimBimpHlrmentSfhealtbbr  »tro  nfth , 

OrrendorlnK  UKTiertonmofB  dab 

diaran-,  or  low  able  to  resM  Ma  eltei 


(Usrcb  U,.1SDIU 


Cily  of  Ktw  York,  affirming  a  judgment  of 
liia  Special  Term  disuiisaiug  the  coniplaial  in 
an  action  lo  recover  the  amount  aUeeed  to  be 
due  ob  cerialn  mutual  beneQt  certificates.    Bt- 

Tb<  fitcts  are  fully  ttated  in  the  option.      . 
Mr.  Willlaia  Ci.  Wilattp  for  appellant. 
1/r.  Francis  Zi&wton,  for  respondent: 
'Where  .tliere  isawacrauty  of  tbe  truth  i^ 
the  answers  t^onlained  in  tbeappJicHtioa.tlie 

or  jury. 

,  ,.(El«a£.  In*:  Qo,  v.  pTanei.  81  U.  B.  BlO  (25 
L.  ed.401);  Jeffiat.  Stfnoinieai  J/itl.  Z.  in* 


.Mtna  L.  Tnt.  Co.  Tt  N,  T,  564;  JMinsion  ♦. 
.Mtna  L.  Inj.  Co.  1  Cent.  Rep,  534,  100  N.  X- 
B36;  Hvrritt  v,  Sarntoga  <ki.  Mat.  Kim.  ^. 
B  HIH,  188:  DirMt  v.  Germnnia  I.  ln».  UJ. 
i  Cent  Rep.  52y;  108  N,  Y.  ZiO. 

Taltett,  Ch,  J.,  delivered  the. opinion  qf 

April  28, 18S5,,  Jobn  S.  Bancroft  becam^i  n 

member  of  defcudant'a  life  depsrlmeut,  an^ 
received  two  cerliQcalea,  by  ecoh  of  which  iMfi 
defendant  promised  lo  x>ay.  on  proof  of  liis 
death  during  tbecoutiDunnce  of  tbeccrtilieal^. 
$5,000  to  tbe  insured's  wif^,  the  pkinilif ,  from 
tbe  benefit  fund  of  tbe  life'ilepart^eiit  EacJ) 
cerliQcat«  contains  the  followiog  .provisions: 

"In  (xiDsidcration  of  the  iepresentations  an^ 
Dgrceinenta  made  in  the  application  herefoE, 
«iid  which  isapartot  this cuutract,  and  of  e^ch 
of  the  statcmenla  made  therein, .which  .  ,> 
eve^  person  accepting  or  aoquiiing  any  in- 
terest in  ;his  contract  hereby  adop's  aa  his  own, 
admits  to  be  material  ami.  warranto  to  be  fii{l 
and  true,  and  14  be  tha  only  stUemenU  upey 
which  this  contract  Is  made.  , 

"I,  If  ibis  certificate  .  .  .  has  been  or  abaU 
be  obtained  tbrough  miareprcsciitaljon,  fraiiq 
or  concenlmeiit,  .  .  ,  then  tbo  same  ehaii  be 
absolutely  void."  ■     ,      -    , 

The  Application  contained  I^fs  question  and 
answer:  "3,  Q.  Bnyeyoutecf^vediaj  vipaai, 
hurt  oraeriiius  bodily  injury^  A.  So."  ., 
.  The  application  conlaFned  tbe  following 
dcc^M'aliona:  'J  do  hereby  dedare  that  aD  thf 
poiliculait  and  slatemenls  .mad^  by.me  in  cod- 
oetflutn  with  thn  appl,iciitioa  Jiieirve  to  the 
beUof  my  Itnowled^sud  belief,. and  Idoher^ 
1>y  acknowledge,  consent  and'  a^ee  that  anj 
untrue  or  Iraiiiduient  slalen^htma^e  by  me,  of 
to  any  medical  examiner  for.saiii  .^ociatJOBL 
OT  anycoucealment  of  facts  by  me,  shall  f6rfel| 
and  cmpel  all  dgbts  to.  pay  -t^ti^  uodei  Um 
above-named  contract.  ^niTe^preasl^  waive  iS 


MHX-'- 


I  all  iB^ 

'  "I  (tmbw  aalara-alKl'vg^-tbat  my  ho- 
■mm  to  tlitiif<ienlar>B  |Wt  hy  xte  ricdical  ez- 
dbiner  an  wirriMt^Bd  trae,  and  tbdt  I  am  Uio 
pHsoD  vAi9  tfetiwr  tbe  appHeatlon  oo  the  op- 

Septertitwv  )»,' IBW,  'tlia  iMured  'died,  and 
UiiBtcitoii  wu  broQght  to'iecowerittflBmouiits 
insured  by  Uii  cmin(?atei;  aadrtru  defended 
tt  ths  trtsFtm  llu:  lole-^und  tbat  tho  M?war 
to  (.betpicKkio  above  quoted  was  nntnte.  Tbe 
iiaae  was  iridd>:b«t(nenitfcourtwiiboutaJuT7, 
which  roiMiffas^fwnatliat'FeDTuBrT-Sl.iesi', 
tbe  laanrtd  mxlred  a-  "wound"  (Stl)  finding), 
a  "ban."^  ((MiflDd^),«iid  « '^KiMua-bodUy  in 
jorv"  (Itb  finding.  Tbe  8tli  Qtiding  at  fact 
docttbcd  vritli  mrllenhrt^  the  wound,  buit 


Itreiy  oT  1&«-takl  ippUoatiM;  and  tmor  about 
tbe  3tat  darof  FebniaT?,  1SS4,  the  esLd  John 
S.  BttnoMfl,  while  aDgaged  Inteocitif,  dtd-i» 
(!ei*v  a  blow  tma  a  ftnl  on'tbe-tbrtnt  Id  tbe 
MigbborhoodDf'af  upon  Ibe  Jldatfi'a  npp^t; 
that  In  fifew  wooDdi  U]er«»fteriie  raised  alittle 
Mo«dr  tbA  aatd  Uttw  produced  an  eilnTaah 
lion  of  the  sub-mlmu  nsmbTaiM  juet  oTer.Uie 
«r{«aM  c^iHb^  iv  the  posterioT  part  oC  the 
itiroai.  alnoitappwiiB  or  behind,  bat  a  licila 
iMlow.  the  [fcdatn^  apple;  tbat  tbe  'orce  of  said 
btowpn>dueed'Bn:atoBBioi>,  veuad  orbtvlon 
tiM  hitide  ol'the  windtpiperthac  shortly  (bDi*- 
trtef'CbffMld'dobt)  8.  Bancroftwaa  coodbicd 
it  HiH'  bed  '  tbe'  Mhole  orthc^Kvater'part  of 
OftcktlaT^.'aiid'dinte^tbactinie  wae.aliendod 

&l'ptiTatU)sD7  «Bd  vaa  b^'blratreaied  with 
iHm#*(baltneDt  tbathe  gHTepeTSooa  who 
luT-e  tbe  complaSitaG  spitting  «f  blood;  but  I 
Ind-ttaMahfertrealmtatiwiiDot  for  the  com- 
litaMl  ««-«pltttrM  oe  btooAi' 
1  l«-theinb<«adiafr  Utaicanrt  found  tbat  the 
toaanad  oMieMled  'frtm  tbe  defendnnt  tbe  hi' 
totj  dUoTbedfe  to  ttie  Mb,  6tfi.  Itb  and  8tb  flod- 
lag<  ou)  aaiaT'loBchialoii  of  law  decided  tbat 
the ^laiotiil,  byreksoQof ttaeanewergireDiWaa 
ootentttiedto'McaTer.'  Thar  plaintiff  excepted 
n  ihe'Otft,  4th,  Tth  and  9th  flndiags  of  fact, 
and  to  tbir  senteiice  eonuined  Id  tbe  8tb  find- 
iag:  '**TtiaI  tlM~foroe  of  lojd  blowprodueedan 
abnuion,  wound  <»  hurt  on  Uia  Inside  of  tbe 
wfod-plpe,"  and  now  inalata  that  tbey  arewitb- 
oa»ai^'e<id«icein)ditig  toaustolD  tiieni,  aiKl 
iB>--aCTa*w»Mrto  Um  eouit  aa  qnestlona-of 
law.  .^  - 

On  tbe  evening  of  Fcbnmry  31, 1884,  tbein- 
lured  took  at  bisotrn  house  a  lesson  in  fencing 
wiib  foils.  His  bod/  nas  protected  by  a 
tbicltif  padded  buckshia  i&ckMr  fittjue  (J^ly 
and  high  about  his  neck,  and  his  race  was 


i4iez«icfaeT  At  thce»d  of  tUe 
.jJyiM.Iwittd,  "ft  lUUa  M^od,"  and  uume- 
tealjMadiM^la  fauily  pbj-nciso,  who,  after 
~tiinlioD-,'eapraBaadtiMi«pioiOD  tbat  his 
d-^ocD  Mt  by  tha  liattoB  of  Un  foil, 
io««-«»«nmtri-tnRk  tnrevidance  of  injury 
pmaK  ft^fcoti*.  "^he  Inaored'wM  not  eon- 
NU-flSi?^'^  Vl^^^  f.^  .was.quae^co 


RiRCROivT.  Horn  BBSBnr  AMociLiioa. 


ence  tliat  tbe  blood  came  from  i_ia  tttaaatMa 
luniEs.  After  the  examlnslion  the  patient  wat' 
put  to  bed  and  treated  In  tbe  maDner  and-foi 
the  time  described  in  the  8tb  finding  of  fact;.' 
No  other  hemorrhsge  occurred.  Morcb  3,  ISSib'. 
hia  tliVoal  was  examiued  by  Dr.  Jarvis,- a  - 
specialist,  who  tectlfled  that  b;  the  use  of  a' 
powerful  tiftht  and  mirrors  he  discovered  iba 
injury,  wlilch  he  descriUed  in  tbe  language 
used  in  llie  8th  fluding.  All  the  cridenee  do- 
scriprilveaf  tie  injury  and  its  effects  was  given 
by  DoCton  Wrigbt,  tbe  attending  physician;-, 
and  Jarvis,  thespi!Cialiat,wbo  were  called  by  tha 
defendant,  and  by  tbe  plaintiff,  cnlled  tn  ber 
own.behalf.  Dr.  Wrigbt  testified  that  be  hud 
been  the  insured's  family  pbysician  for  len  or 
twelve  years  prior  to  Auy.  1SH5.  After  bar- 
!n(f  described. the  In  Jury  and  its  effects,  be  tear 
(iffedt  "I  was  his  ai  tending  physician  for  BODiB 
time,  aftf  r  thie  -(tbe  ncctdtiut)  until  be  raoTed 
away  from  tbat  part  of  the  city  in  May,  1805, 
Dudng  the  time  that  I  attended  liim  as  a 
p^ndan  he  waa  not  at  any  time  seriously  iU 
with  any  complaint;  he  was  not,  10  my  knowl- 
edge, affiicted.  with  any  organic  or  chronic  dt»- 
ease  at  tbat  'time;  1  do  not  believe  ibut  ha 
waa". 

Q,  After  all  70U  had  teen  of  this  pntient 
at  the  lime  althe.injuiy,  immedirtcly  after  ihe 
injury,  and  durins  the  time  you  attendee!  bim 
m  a  foiaitdan^^weuld  y«u  .cail-Uiat  a  aerioua 
iBjuiyi      ■.  ■      -. 

Ai  Tbe  jeadTt  seeana  to  justify  the  aupposl- 
tion  that  itwaa-not  aaelrioua  injury,  bin  a  ir.an 
bleedQig  Qeam'thethroBtCr  luii^  is  alnaj'sref 
garded  as  pOMibly  8' BEiious  coaet  pbysiciau 
always  gim  Mien:(he  teaeflt  of  the  doubt  ui^ 
demndiitirciHUtaiiceB;  as  Ittoagh  it  w»a  ceo- 
tatsly  sfeiionl      -  ■: 

Q.  OBtheflsali»HuU«fthiB, would yOucail 
it  aserlonaiDJDryf''   .,;'.-': 
:  .il.'Iar«uUiH)t,fcv  ttiaiMteDt  gotoretlb 

Dr.  Jarrteteatified; ' 


..  _.  tlmp^  to  And  out  what  the  trouble  wat 
that  I  Examined  him. 

Q.  Was  it  your  opinion  he  would  lose  tbe 
eCecta  of  it  t  .^        > 

A.  I  thought  it  would  disappear. 

The  plaintiff  teatifled  that  her  busband  spal 
no  blood  between  Februair  31 ,  1884,  and  the 
date  of  his  death.  Tbere  b  no  condict  on  the 
eiidenoe  and  there  la  none  justifying  the  infex' 
eDce  01  finding  that  tbe  injury  was  serioua,  or 
I  bat  it  waa  a  hurt  or  wound  witliin  tbe  mean- 
ing oC  the  coBtraet. 

September  14, 1886,  the  Connecticut  Mutual 
Life  Insurnncc  Company  insured  the  life  of  a 
Mrs.  Wilkinson.  Tbe  application,  which  was 
a  part  of  the  ion'ract,  and  its  statements  war- 
ranties, conlained  this  question  and  answer;  .. 
■  Q.  Has  the  jisrty  ever  met  with  any  acci- 
dental or  serioiia  personal  injury;  if  so,  what 

A,  No. 

The  insured  died  Iq  .1869,  and  In  the  action 

on  the  policy  the  Jurv  returned  a  s]>:'cial  Bnd- 
th^-ttaflH  18W  tae-'tnShred  f*  ftftiif«lr«* 
was  injured  in  consci[|uence  thereof,  was  Mck 
lor^june  lime,  but  that  aberecoverect.ifDttrff^ 
Ihe  injury  had  no  KM'maDi:ot  inBueu^  oO  hef 
l)ia»ltl),.-.Ti*e  iacl  th^Libe  ifiam'e^  Jtad^^Uen 


EaKAAB  SUPl:Blllt  ConsT. 


Am., 


ud  had  been  somewbat  Injured  was  Dot  dli' 
cloaed  to  tlie  Insurer.  It  wat  held  tbat  the  fn- 
jaiy  was  not  nlthiii  ibe  meanitig  of  tbe  con- 
tract a  serious  one.  Wilkinton  t.  Conntetieat 
Mut  L.lnt.  Co.  30  Iowa,  110. 

A.t  about  tbe  same  time  tbe  UdIod  Mutual 
Lire  iDBUrance  Company  of  Maine  inBtirrd  the 
same  life.  Thia  epplicatfon,  which  was  also  a 
part  of  the  contract,  and  its  statements  war- 
ranties, contained  this  question  and  answer: 

Q.  Has  the  part;  ever  bad  an;  leriona  111- 
nesB,  local  disease  or  peraonal  Injoff ;  if  M,  of 
wliat  nature  and  at  what  an  ? 

A.  No. 

The  accident  which  had  happened  to  tbe  In- 
sured was  not  disclosed  to  tbe  insurer.  On 
the  trial  of  tbe  issue  joined,  tbe  jni;  returned 
a  special  finding  that  in  1803  tbe  insured  fell 
from  a  tree,  was  injured,  but  not  Beriouslj, 
and  that  its  efTects  passed  away  without  subse- 
quently affecting  her  health.  The  fact  that 
tbe  insured  bad  so  fallen  was  not  discloeed  lo 
the  insurer.  It  was  held  that  tbe  injury  de- 
scribed by  tbe  eridence  and  found  by  the  jury 
was  not  a  serious  one,  within  the  meaninr  of 
tbe  contract,  and  that  tbe  plHinliff  was  entitled 
to  recover.  FiUrt'itaEtn  T.  Union  Mat.  L.  Int. 
Co.  2  Dillon,  670;  Union  Mvt.  L.  In:  Co.  t. 
Wilkinion,  80  II.  S.  18  WaU.  228  [20  L.  ed. 

«rt. 

Id  diBCutting  tbe  case,  the  meaning  of  tbe 
term  "  serious  bodDy  injuij"  when  used  in 
life  policies  was  discussed.  Tbe  coarl  said: 
"On  Ihe  dist  branch  of  the  case  the  court  lald 
to  tbe  Jury  that.  If  tbe  effecu  of  tbe  fall  were 
temporary,  and  had  entirely  passed  away  be- 
fore tbe  application  waa  taken,  and  if  it  did 
not  affect  Mra.  WIIUusod'*  health  or  shorten 
her  life,  then  the  DOndiscloeure  ot  the  fall  waa 
no  defense  lo  tbe  action.  On  the  other  hand, 
If  the  effects  of  the  fall  were  not  tenqwraty, 
and  remained  when  the  appllcaliOD  was  taken, 
or  if  the  fall  affected  the  general  health  or  was 
so  serious  that  it  might  affect  the  health  or 
aborten  life,  then  the  nondiacloaure  would  de- 
feat recovery,  allbongb  tbe  failure  to  mention 
tbe  fall  was  not  Intentional  or  frauduleht. 

''It  ia  insisted  by  the  counsel  for  the  defend- 
ant tbat  if  tbe  injury  was  considered  serious  at 
tbe  time,  it  Is  one  which  must  be  mentioned  In 
reply  to  the  interroftatory,  and  tbat  whether 
any  furtlier  inquiry  isezpedleut  on  tbe  Bubject 
of  its  permanent  influence  on  the  bealth,  ia  for 
the  insurer  to  delcrmine  before  making  inBur- 
ance.  But  tbere  are  ^re  and  obTioua  lUIB- 
culttes  in  this  constniction.  Tbe  accidenta  re- 
•uUiag   In   personal    injuries,  which  at  the 


moment  are  conaldeied  by  Ibe  parties  serious, 
are  so  very  numeroua  tbat  it  would  be  almost 
Impossible  for  a  person  engaged  in  active  life 
to  recall  Ihem  at  the  age  ofiortr  or  fifty  yeare; 
and  if  tbe  failure  to  mention  all  such  Injuriea 
must  invalidate  tbe  policy,  veiT  few  woiild  be 
sustained  where  thorough  Inquur  it  made  Into 
the  history  of  the  party  wboiw  life  1b  the  Bub- 
ject of  iniuronce.  Tfawe  is,  besides,  the  ques- 
tion of  what  is  to  be  considered  a  serious  in- 
iury  at  tbe  time.  It  tbe  pariv  gets  over  the 
Qjuiy  completely,  without  leaving  any  fli 
consequences,  in  a  few  days  It  is  clear  that  the 
serious  aspect  of  the  case  was  not  a  true  one. 
Is  It  BeoeBsary  to  state  the  Injury  and  eipIalD 
the  mistake  to  meet  tbe  requirements  of  tbe 
policy! 

"On  the  other  hand,  when  the  quealion  arises, 
aa  in  this  case,  on  a  trial,  the  jury,  and  Dot  the 
iDBurer,  must  decide  whether  tbe  injury  was 
serious  or  not.  In  deciding  this,  are  they  to 
reject  the  evidence  of  the  ulUmate  effect  of  tbe 
in  jury  on  the  party's  health,  longevIlT,  strength 
and  other  similar  conslderaliona  f  Tbla  would 
be  to  leave  out  of  view  tbe  essential  purpoae  of 
the  inqnlty,  and  the  very  matters  which  would 
throw  most  light  on  the  nature  of  the  Injury, 
with  reference  to  III  Influence  on  the  Inauralue 
character  ot  tbe  life  proposed. 

"Iiooking,  then,  to  tbe  purpoae  for  which 
Oie  InformatloD  ia  sought  t^  tbe  qaeMion,  and 
to  tbe  difficulty  of  anawering  when  ao  Injoiy 
waa  serious  in  any  other  manner  than  by  refet- 
oice  to  ils  permanent  or  temporary  Influence 
on  the  health,  strength  and  longevl^  of  the 
party,  we  are  of  the  opinion  that  the  court  did 
not  err  In  thecriterion  by  which  it  directed  tbe 
Juiy  to  decide  the  Interrogatory  propounded 
to  tbem."  See  alao  Witkiruon  r.  timnacMeuf 
Mvt  L.  In*.  Co.  80  Iowa,  lift. 

The  worda  "hurt"  and  "wooDd"  m  tised  in 
the  application  mean  an  injary  to  the  body 
causing  an  Impairment  of  health  or  strength  or 
rendenng  the  person  more  liable  to  contract 
disease  or  leas  able  to  resist  Its  effecta.  No 
auch  conseqnences  followed  from  tbe  hurt 
sustained  by  tbe  insured.  A  cut  od  the  face, 
finger  or  on  any  part  of  the  body  from  which 
blood  flows,  thoueh  healing  In  a  few  daya 
and  leaving  no  evil  conaequences,  la  a  hurt  or 
wound,  but  not  within  the  meoDlng  of  the 
contract  under  condderation.  Tbere  being  do 
evidence  tending  to  suBlain  the  flndinga  upon 
which  the  conclusion  of  law  la  based,  th»iuig- 
mentthouldbtrmorted,  and  nnm  trial  grinui, 
vitheoHi  lo  abid*  tttnL 

All  ooneur. 
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asent  of  tlw  oompany 


Anderson  QRAT. 


M>r«n(tM  net*  V  eompanu**  wivnl. 
Where  an  appUoant  tor  a  pollor  ai 
8L.H.A. 


It  IM  inpnted  to  tbaawpU- 


Gkbjuk  Ibb.  Co.  v.  aa&i. 


n 


S.  Ageaenilacmitof anlDBiiTmiuwoompaiiy 
can  iDodUr  tin  Inaunmoe  oontrsot,  or  mlve  ■ 
aaadUonotAWTtttMi  poUor  by  pwoL 

S.  A  ^wTlrioB  in  wt  liutimtBe*  poll^ 
I  <i«|iiiiillii|i  liiiiiiMhi  imiBB  rin  thn  ruirnrtr 
InauMd  nor^  waired  br  the  Imniranoeoompftiir 
or  Da  BemnBl  asent;  And  Uils.ftlQioiMrlitb«poll- 
'  '  ■  prioud  it^iuJalion  that  no  ateot 
or  aof  peraoQ  otber  tlun  the 
MoretBrr  ihall  tikve  authorltr  to 
morotUietermioriKmdltlonB  of  tba  poU- 
07,  aad  all  HCreemenU  by  the  presldeat  or  leon- 
tary  miut  be  ilsned  br  either  of  tbem. 

4>  WberA  proofk  of  losa  are  tmk«n  bj  » 
duly  antborised  Mynater  of  the  oompaay, 
who  ezpreocB  Badafaotlon  wlUi  th«  nm«,  nad 
•tkteiibathewlllforwudthemtoUieoflloeof  the 
oompaiiT,  and  Uut  the  lOM  iriu  Kton  b«  DtUd,  U 
Inmted  haa  a  risbt  to  ananw,  unUl  notiAed 
the  ooDtrarr,  that  no  otbor  or  dUtereat  proof! 
will  ba  reqnlrad;  aod  tiw  fallnro  of  the  compaDr 
to  object  to  tboD  within  a  rMBOoable  ttme  pre- 
fliiidea  It  from  tbereatter  obJeotliiK  UMt  tber 

(April  i,  leta) 

ERROR  to  tba  District  Conit  for  Sumoer 
ConntT  to  review  a  Judgment  In  faror  of 
eUntia  Id  «■  action  to  recoTer  the  imouat  al- 
Wged  to  bodDsuponapolicjof  flie  iomrance. 


Statement  by  Johnston,  J.: 

Tbia  was  an  action  for  loes  b;  Are  upon  a 
policy  of  iDSurauce  executed  December  4, 
1886,  insuring,  among  other  property,  the  fol- 
lowing, for  the  amounts  named:  oam  and 
abed,  i200;  bay  in  bam,  |300;  grain  in  bam 
and  in  atack  on  cultivated  m«mlsea,  $1,000; 
fanning  implemeola,  (800.  Th«  flra  occurred 
OD  Ma7  26,  ISStf,  and  tbe  property  mentiODed, 
wfalcb  !■  alleged  to  be  01  the  total  value  of 
92,  WO.  waa  wholly  destroyed  b;  the  Are.  Tbe 
plaintiff  alleged  tbat  the  contract  of  Insurance 
was  in  full  force  at  the  lime  of  the  Ore,  and 
tbat  the  property  was  destroyed  without  any 
fault  of  his,  and  that  he  had  fnlly  complied 
wltb  all  the  requirements  and  agreements  of 
the  contract,  but  the  laauranoe  Company  re- 
fused, aod^ill  refuses,  to  pay  tbe  amount  of 
the  loss.  Be  demanded  Judgment  in  tbe  sum 
of  13,300,  with  Interest  from  the  time  of  the 
flre.  Tbe  answer  allseed  that  In  tbe  applica- 
tion for  insurance  by  Gray  he  warraated  tbat  all 


question  in  regard  to  what  mortgages  and  in- 
cnmlMuices  were  upon  the  property,  be  failed 
to  discloee  a  mortgage  for  $d,T4S.3G,  dat«d 
March  28,  1865,  Id  favor  of  John  B.  Woods; 
and,  further,  that  Gray,  after  the  Issuance  of 
the  policy,  and  without  the  consent  of  the  In- 
surance CcHupany  Indorsed  on  tbe  policy,  and 
In  violation  of  the  terms  of  the  policy,  incum- 
bered and  mortgaged  the  ^operty  Insured  un- 


«aiit.  Bennett  v.jLfrlealtuial  Ins.  Co.  g  Cent.  ftep. 
m»,llBS.Y.tB;  Oommerolel  U- Amdt. Co.  v. El- 
lk«t  iPaJ  U  OtDl.  Bap.  MB. 

TlM  ooupanr  aannot  avoid  paTment  because  of 
■JaigpnaeuWlons  as  to  vmlne,  location,  looum- 
baamoea,  «tOn  Inaerted  br  ttr  aKent,  who  had  full 
knowledgeof  tbe  beta,  the  assured  belns  Illiterate 

--"--jenpon  the  agent,  andhavlng  no 

-  -|ie  facts  conatltutlnB  sunb 
I  Ids.  Co.  v.  Golden,  Ul 

And  this  la  ao  although  tbe  applleatlon  provided 
aat  tbe  reprraeutatlons  should  be  regarded  as  war- 
fintWe     Stone  v.  Hawkeye  Ins.  Oo.  B8  Iowa,  IS). 

Tbe  act  of  an  asent  authorlied  to  aoLolt  and  take 
■ppUcaUmB  for  insoianoe  in  auoh  a  case  Is  binding 
Dpoo  tba  ocMBpanr.  Fhonix  Ina.  Do.  v.  Stark,  LSO 
lDd.«U. 

rt  be  deemed  the  a^ent  of  the  companr  In 
la  In  pieparlnK  llieappllaitlon,  and  In  anr 


lOeototthestatemeiitstherelDaontalDed;  and  this 
rule  la  not  ebanged  brastlpulatlOD  In  the  poller 
■alMequeDtl7  Issued,  that  Uie  aoH  at  suoh  agent  In 
■MJttDS  out  tbe  applloatloD  shall  be  deemed  tbe 
aoti  of  the  tnouied.  Delltv.  Frovldenoo-Waatilug- 
ton  lOB.  Oo.  31  W.  Va.  KL 

raw  eomptaj  la  estopped  from  taking  ad  vanrage 
«t  tbe  lalsUy  of  an  answer  In  an  application, 
wliR«,  at  (be  Ume  of  tbe  Issue  of  the  pollor.  It  per- 
•ooajlr  en- through  Ka  agent  hu  knowledge  of  tbe 
faeta  wtalob  tbe  aueatkm  anawaied  Is  Intended  to 
eBott.  DwetUtw-House  Ins.  Co.  v.  Brodle  (Ark.)  S 
L.B.A.tfa. 

Wliea«  tw  flUs  oat  the  blanks  In  a  poller  signed  br 
•o  appUoanttD  blank,  without  the  tatter's  Inatruo- 
tioa*  oa  aatJtnrltj,  be  does  not  therebr  beoome  llie 


«Kib  Burnt  win  not  avoid  tbe  poUey,  allhouKh  It 
waa  afterwards  signed  by  tbe  appUcant,  who  dU 
not  read  It  or  know  of  auoh  mlsrepreaentatloDs. 


^Vhere  an  Insuranoe  agent  has  t. 
pllcantand  reoelved  true  Bosven.  but  omits  oer-. 
tain  answers,  and  the  applicant  tlgns  the  applioa- 
tloa  under  tbe  agent's  dlisotlon.  the  pallor  la  not 
rendered  null  and  void  by  suoh  omissions,  although 
It  cootaJus  a  provision  that  an j  false  represeotation 
or  omission  In  the  material  facts  stiaU  render  tbe 
application  void.  Sansas  Protective  Union  v. 
Gardner,  41  Kan.  SOT. 

Flalntllf  la  not  estopped  by  the  fact  that  a  oopr 
of  the  appUoatlon  was  attached  to  tbe  poUay,  and 
be  tailed  to  notltr  the  company  that  the  statamanti 
were  false.  Donnelly  v.  Cedar  Baplds  In*.  Co.  N 
Iowa.  an!. 


not  true.  It  n 
gardad  as  having  waived  said  warrantlea ;  and  It  Is 
bound  by  whatever  knowledge  Ita  solid  ttng  agent 
had  when  he  took  the  applleatlon.  Btonev.  Hawk- 
eye  Ins.  Oo.  t8  Iowa,  T3T ;  HuUln  v.  Vermont  Unl^ 
F.  Ins.  Oo.  S  New  Bng.  Bop.  MS,  U  VL  US. 

The  Insaranoe  agent  is  preeumsd  to  be  familiar 
with  tbe  oonstruoUon  of  the  building  Insured,  as 
well  as  lis  dlrlslous,  maoner  of  use  and  descrip- 
tion, and  the  company  b  bound  by  his  kaowled^ 
Pettlt  V.  Btate  Ins.  Co.  (Ulon.l  July  11;  IM. 

Limitations  In  an  Insurance  poller  as  to  Ibe 
powers  of  the  agents  are  not  oonoluslve ;  and  If  an 
sot  la  within  the  scope  of  an  agent's  authority  at 
the  time  it  la  done.  It  binds  the  corporation,  without 
referenoe  to  mtrlctlona  In  the  policy.  Niagara 
Ina.  Co.  v,  Lee,  TO  Tei.  9*1. 

A  rwtrlotloQ  upon  his  powen  In  the  polioy,  and 
not  In  the  application,  cannot  be  construed  to  refer 
to  any  act  or  knowledge  of  tbe  agent  that  occurred 
before  tbe  dellveiy  ot  the  polloy.  Crouse  v.  Hart- 
ford T.  Ins.  Co.  (HIch.)  Jan.  M,  USD. 

Tbe  anured  Is  not  bound  by  private  lustruotlona 
to  the  agent,  not  known  to  him.  Oommerolal  C 
Abut.  Oo.  v.  Bute,  U  Veab  Bep.  IT.  lU  QKL'Sn. 


;  Google 
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tjOOO  liusheU  ol  whetil  in  lh«  gnaasj,  vid 
^out'SOO  acres  of  Erowing  'wbrat;  and,  fui- 
Iber,  OQ  Qecember  ^,  1%5.  that  he  made  and 
delivered  to  Somiier  Count;  Bank  a  mortgage 
cS  fTOO  on  wme  tarmios  Implementa  and  other 
kriiclea  covered  bj  the  policy.  In  his  Kplf 
Qnv  ftdnilted  the  existeoce  and  tbe  making 
of  the  mortKages  mcDtioned  in  tbe  aaa^er,  but 
alleged  that  he  gave  a  ftill  «t«lement  df  all  the 
iucumlnraiicea  sn  the  property  when  the  appli- 
cation for  insuranoe  was  nude,  and  also  made 
known  to  the  defoodaot  that  the  moxtgngn 
would  mature  during  the  existence  of  Uie  poll- 
(ty,  and  that  he  would  be  wholly  unable  to 
meet  the  IndebtedneEs  or  remove  (be  incum- 
brances, except  by  making  and  giving  new 
mortgaeM,  and  renewing  ihe  incunibraDcee  on 
the  property;  and  be  aUegea  that  it  was  ex- 
prenly  stipulated  and  agreed  between  himself 
and  tbe  Insurance  Company  that  be  should  be 

r  milled  to  Incumber  Iija  property,  and  tbu 
Sletobuechel  A  Bxo.,  the'  duly  aulhorized 
fegenta  Of  the  Oompany,  expressly  waived  Ihe 
oanditlDn  wriLten  in  the  polic'y  against  incum- 
hiaDces,  and  expressly  agreed  in  itahalf  of  the 
Company  that  he  should  have  the  right,  not- 
triihslanding  tbe  printed  stipulations,  to  re> 
new  and  extend  like  mortiruge*  and  incum- 
braaoes  upon  tJie  pno^ierty,  oi.  any  part  thereof. 
Upon  the  Liial  the  jury  returned  special  dnd- 
Ing^.of  faol  witb  their  general  verdict,  aa  fol- 


'  Q.  Were  theieiaDyehatlrimortgagBrimtks 
WHnt'Oovend  by  the  Inaurance  policy  snedm 
in  Ibis  action  at  the  time  laid  inBUiance  pollwy 
was  isioed  and  delivered  U>  Aj>derw>n  Gtay-C 
.  A. '  'Ym. 


dmon  Cray  of  the  iDBurance  policy  aned  onin 
tbti  action,  and  before  tbe  time  plaintiff  daiaas 
that  the  property  coveted  by  aatd  policy  wm» 
destroyed  by  fire,  give  to  any  peraos  any  chat- 
tel mortgage  upon  any  of  the  property  covered 
by  said  policy  T 

(7)  Q-  Were  there  any  chattel  morlgag» 
upon  any  of  the  property  covered  by  in* 
fbsuniiice  policv  Bucd  on  in  tbls  action  at  the 
time  &aid  plaintiff  claims  the  said  proper^  was- 
diialroyed  by  fire  f 

A.    Yea. 

(10)  Q.  What  was  the  value  of  each  il«m  of 
property  insured  at  tlie  time  plaintiff  clainiB 
the  same  was  destroyed  by  fire  1 

A.  3,000  bushelB  wheat.  )1,600;  aix  ton» 
hay,  ^8;  2.  two-horse  Gain  wagons,  $80; 
1  piano-box  single  buffgy.  tlOO?  1  ten-ftnt 
Hoilge  header,  |lOO;  1  Bodkeye  mower,  $40; 
1  Bradley  bay-rake,  |15;  1  corn-planter,  f45i 
1  Wier  doubf a  cult! valor,  91^  1  {CtWh  wbc^f 
diEH,  $40;  a  one^borse  wbeaiHlrllls,  isOt. 
liwlieot  fanning-mill,  fSOj  bamj  (800;  ha^ 
neis,  $56.   '  i  :i  >.  :   ■:.-.■:•     ■  -,i 

(11)  Q.  What  Interest  did  tbe  piainUffi  ban 
in  and -to  each  sapawtaitem-otWdpropwty-at 
the.timefae  clsiouttidpm  party  waajde«troy«(U 

Ai    Wheat,  owner;  hnyt  owoBr^'Bdn  Tvae 


Z/foMlIji  of  aocntt  for  lot*  arunt  ftom  tJitfrneoU- 

,.  IiOcal  Iniur^Qce  w;eate  vbo  depart  from  thoir  la- 
UrifttloDS  ^re  pcreonalix  Uable  for  loaeoa  arising 
rromlhelrneglluentbiiibstoQ,    PliiB*iUJna.  Co.T. 

Wlioro  a  lucal  a^eat,  Iiiivins  rccolrod  InatruoUan 
^rom  B  state  axent  dcaJriaK  blm  to  relieve  the  ooqu- 
UDy  of  a  curlalD  risk  aa  soon  as  possible,  answercil 
by  lettt'r  requestiog  as  a  poisoaal  aooommodulion 
tliaC  ttie  i>oll(;y  nlKht  rua  until  explraclon,  wbloh 
would  occur  a  few  days  later,  suoh  letter  was  suffl- 
cdent  evlilcDce  that  be  uudeiscood  the  Instruotlona 
of  bis  superior  to  fa  a  direction  to  cancel,  and  a 
recognitloD  of  the  authorltr  of  the  latter  to  so 

Ad  insuranoe  company  cannot  reoover  more  tban 
nominal  damages  from  Its  asent  who  has  !□  good 
faith  lAken  a  rislc  somewbaC  different  froin  what 
tbe  oompany  supposes,  but  not  lees  i-itluable.  State 
[iu.  Co,  V.  Bichmon(l.Tl  Iowa.  619. 
,  ^'here  an  insurance  atrecc  underlakes  tbat  prop- 
erty  abuuld  be  Insured  to  a  certain  amount  from  a 
certain  tjnic,  be  Is  only  liable  (or  his  failure  to  ai- 
eictaa  dilitrence  to  ;prucu[e  .the  Insurance  by  the 
time  asreed  upon,  Arrou  v.  Walker,  10  Ceut.  Rep. 
«»,  118  Pa.  219. 
Siioh  ajneement,.  considered  as  acontroctot  ' 

FOVl. 

Acts  <^  agenl  bind  the  compaii)/. 

rnsu ranee  companies  artnsjiniulblafirthcaelB 

of  their  agents  within  the  general  scope  df  the 

(AJSlnees  Intrusted  to  tbeir  care.    Union  HAt.  L. 

ins.  C^  V.  WUkldnn,  GO  0.  e.  tS  Wall.  S££  HO  Ii.  ed. 

«i7i:"  ■  ■■  ■■    ■'  ' '■  ■•-■  '•■■■•  ■•■■■■ 

llie  aompany  oanoot  be  allowed  to  bold  out  a 


party  as  Ita  ai^nt,  sua  then  disoH)*  rra;*oDslbtlttT 
for  bti  acts.  Bon  UiHrO  L.  In*.  Co.  v,  McCain,  M  O! 
B.  M  (»t  L.  ed.  853i.  '  '  ■      ''  ■  '' 

After  Ws  appointment  In  a -pBirtlcOlar  budniwi. 
parties  dealing  with  him  In  that  business  fa'sve'v 
rlghtto  rely  upon  the  con  tinuaaco  of  his  authority; 
until  In  some  way  Informed  of  its  revocatlonj 
Ibid.  1 


Bgenc,  whose  a 
statement  that  a  premium  on  a  policy  tiBd  iieen 
paid  to  falm,  ta  equlralent  tb  the  adoirtioa  of  tha 
act  of  the  asont   I6W.  ■    .     •  .« 

No  limitations  of  their  authority  will  be  binding 
OD  parties  with  whom  they  deal,  wblch  are  not 
brought  to  the  knowledge  of  those  parties.  Union 
Hot.  L,  Ina.  Co.  v.  Wilklnron,  supra.  '■" 

An  agpnt  of  a  fli*  insirranco  company  bas  Bill 
thorltr  t/)  waive  the  mndltlons  of  a  policy.  Alez^ 
onder  r.  Conthienlal  Ins.  Co.  ST  Wis  US:  Cteaver  ■K 
Traders  Ins.  t3o.  8  West.  Hep.  BIB,  (BMIch.  IS7. 

Bo  of  a  genera]  agent  authorlied  -to  reprfeent'fl 
and  transact  its  basinees  at  a  parttcular  plaCel' 
Kruger  V.  Wcfitcra  F.  i  M.  In*.  Co.  rs  Cal.  M.         ■' 

Tbe  Bots  of  a  general  agent  of  an  instrraaoe  oom- 
pany.  through  lis  sab-ngent,  bind  (be  ooinpanj'.' 
LingenfeKerv.  PhmnlxIns.Co.  1  Weet.  Itep.  AMI,  V 
Mo.  App.  B8SL'  ■      ■ 

If  the  agent  autboitzes  another,  fbr  Km  and  tn 
bb name,  (o BOli<dt appHoatlons snSooIIeot  prvwi- 
urns,  the  company  ta  bound.    Ibid.  '       '     '    ■•■ 

If  the  agent  r«oel*ee  knd  accepU  a  proi>aatHon 
for  a  poUoy  f/btalned  thrcragti  hla  anb-agvnt,  tli4' 
osmimny  i  bound  by  t}ie  ooBtract  Boflins  v.' 
Exchange  7.  Ins.  Oo.  «  N.  T.  138;  *  WiiKXat 
■ndDer.a^  ffelmv.&oaaeUut.F.A'H.tliACO.I* 
Ut).«.     ■  ■■        ■   '      ■  -'   "■• 

^nie'lowa  Act  declares  lihae any  ptotebn-who «oi> 
Uoita  InsnianeeahaB  beheld  to  be-the'altett«r  th^ 


/.   1 
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borK  yngona,'  owiidr;  '1  ptabo-bor  elugle 
Duggj,  owner;  beader,  owner;  1  mower,  owd- 
er:  1  h»y-riike,  ownar;  coni-pl«nter.  owner; 
double  cultivator,  owner;  press  wbeat-drill, 
•wner;  2  aae-horM  wheat-drills,  owner;  fan- 
■[□r-niill,oiwn«r;  barn,  owDer;  baroms, owner. 

(fS)  Q.  Wbat  was  the  value  of  the  plain- 
tffTi  iolereit  In  eacb  ileai  of  aaid  iHvpertf  at 
the  Ifmfl  said  plolntlS  claims  tbe  same  wasdo- 
trojwd  b;  flreT 

A.    Same  as  No.  10. 

(15)  Q.  Did  the  plaiotlir  read  the  wrillen 
Vppllotioii  for  iDluRneo  wlilctr  haa'been  of- 
fered in  evidence  Id  tbe  case  before  or  at  the 
time  he  atsned  tba  same  T 

.d.     No, 

■  aii  <i.  Ooold  pMntiff  at  that  tliae  read 
'Willing  and  printlof;  well  enough  to  rud  waab 
vrHteo  appllcfttlon  t 

(16)  Q.  DldplalDtKtbaveaaopportuiiJ^to 
Tead  aaid  written  application  befora  or  at  tbe 
time  be  aisood-tbe  nm«  T 

A.     Y«. 

(19)  Q.  Did  Anderson  Gray,  ibeplainUff  in 
(bin  nciion,  tell  Mr.  t(teinbu»ch(<],  the'af;aDt  ot 
aaid  derendant,  at  tbe  tiune  Baid  wrillen  appli- 
cation for  insurance  was  being  writieQ  up,  or 
before  that  time,  of  tbe  sxisienceof  any  mort- 

Eges  npon  any  of  (he  property  covered  by  said 
niraare  policy  oiherihan  the  ose  mantloned 
ta  SKid  Written  appttcatloa  f  ■ 

■  A.     Yet.  .  .  . 


ttu  defendant  stated  *0  pWntia  at  tbatlime 


fioned'  In  tald  writtea'ipplR^tioti,  state  folly 
why  they  were  not  so  mentioned,  and  all  tM 
reasons  tberefor,  so  far  as  you  find  tliat  they 
were  koowa  to'tflninliSat  that  tIfteT 

A.  Agent  refused  loputiiinapplioa'lon,  saJV 
ing  it  was  not  nece»iary,  bccatue  "'  1  issue  my 
OWD  policies  ntid  adjust  the  toeseB." 
-  ^i)  Q.  Was  tbe  ptnititiS  n't  any  time  au- 
thoriied  by  said  defendant  to  mortgage  or  re- 
morlffage  the  said  property  covered  by  nid 
inpunince  policy  after  tne  ^ad  iDBDraoce  was 
tatiied  bnd  delivered  to  aaid  plaintiff  I 

A.  Yes. 
.^22)  Q.  If  you  auKwer  qiieslion  No.  91  1» 
the  afliimalive,  you  will  then  please  state  at 
Wliat  time  aaid  autboriLy  was  given,  and  by 
wbat  officer  or  agent  sncb  autbonty  wae  given, 
and  whether  auoL  aalhority  waa  gtren  orally 
orin  writing? 

'  AJ  First,  when  application  was  made  out; 
teeond,  when  polio^  Wfo  returned  by  Sieitf- 
boschel  and  brather,  :dittrict  a|;eut. 

Orally.  " We, the jdryiMijianiiledandswom- 
iaihe  above-entitled  case.'flo  apon  our  oaths 
and  for  the  plaintiff,  and  assam  tbe  amount  of 
his  reeove^  at  $2,<ttS,  with  iWeieBt  at  7  per 
want  froDv  Jnly  SO,  :lS8fc" : 

A  motion  for  a  new  trial  was  made  and  ovm> 
rilled;  and  tbe  court  thereupon  cntired  judg- 
ment in   aooordaiioe  ^rith   tha'.verdict   fdr 


«oiBpHiy  «M Mt«(  On lnsin«dg  and  ToranTiMls- 
takeocourrinttnOwCnuisaneaDtietween  btmimil 
4flatkeraB«iitStbeiMnnpaay lillBMai  BCFaull^. 
*H.  Ins.  0O.V.  Shaver,  n 'Iowa,  £BB. 

niat  one  of  ttiA  truitMa  ot  a  bolldiar  tnsurod 
ipeed'wltk  tlw  IMunoee  afsot  that  be  Aonld 
place  Inmiranoe  de«rf'BOt  nake  suoh  Bgeni  ttia 
^ent  at  the  bnatte.  OomiueTcul  IT.  Aaiur.  Ca.v. 
Btate,  13  WsbC  Rep.  «r,  IH  Ind.  BSL 

TboKKh  tbe  agent  oaMot'delegaee  bis  agenoj,  ba 
naj  employ  olerks  and  sub-offoots,  and  tbelr  aots 
■win  bind  bis  principal;  Uogrenfeltsr  v.  Ftuxnlx 
Ini.  Co.  fupro. 

But  an  asent  oannot  waive  the  piovlEtlani  of  a 
l^llcr  In  a  matter  outalde  Uis  Boo^e  of  fals  aKeney. 
Imperial  F.  Ii«.  Do.  r.  Dunhaa,  10  Omt.  Bep.  STI, 
aTFa.«a 

And  a  claDse  In  an  Insuranoe  poli^  aace^tsd  'bt 
the  assured,  prohibltlnB  tbe  waiver  of  Its  provls- 
tons  I>T  tbe  local  HKsnt, 'Is  "bibillDllr  Upoti  the  aa- 
wartA.  Hanlclna  v.  BooUord  Ins.  Oo.  Kl  Wia,  L  ■. 
.  Alooal scent wHbBuihoit^tonoaLvapiemluDu 
md  Mue  poUelea  bas  no  airthorltr  to  waive  tbe 
•DodltlonBOt  the  poUor- laquMos  IhewritteBw 
pstoled  BMsat  ot  tbe.  contpanr  to  «n7  obansa  In 

MjiK  V.  CooimarDla)  0,  Asaur.  OavftNew  Bbk,  Bop. 

And  altboo^  be  bas  tbc.tulkat  auUmltr,  eon- 
tftdona  aamot  b*  waived  axcapt-  in  (te  manner 
■nsvUed.   iMib. 

AprovWonlnanlBsamnoRpcdlox.thatnoaBaiit 
e(  tiM  oomiwar  abaU-bohe)d'«ohaire.;*alvedmy 
•f  ftaem^UttnaunleaBaaabwalvei'  Islndonedoa 
tte  potter.  >slnsaaot«al  to  limit  Uie  legal  sapacltr 
«f  tbe  eoDipaar  toafterwan]ablii4  ItseUL  coBtrary 
'   H  •!  tlm  polte;<  bVM  atteot 

•  L.R.A. 


bertoni^'.OonBBcttoat  P;'laKO«.l  IttB.A.ffl),» 
Htrnkin. ..  .         I       -   .'     '  I      ' 

'Brcach'o/eoTuIllfaniu'toftMxnttiranceA 
I   Jk,  Iireecb  of  wartsnSy  agBlntt  locnsbranoea  I» 
aot  estnbllilied  by  ibowlne  tveorrli  of  several  UB> 
EutMed  judgmannaaeiuitacopnicrovner.    iMA, 

A  JuilBment  Is  not  an  Incumbrance  against  In- 
sured prorerty,  UtnTer  s  condition  In  the  p&lloy 
that  If  tne  pn^eiiT'ttaall  baoome  mortgased  «f  tn- 
oumbered  It  aliiill  be  null  and  void,  i'DteuU  Ias> 
Co.  V.  Picket,  US  Ind.  lU.  But  oompars  Bench  «. 
AgrrlouUmal'lDH.  Co.  I£SPa.  U& 
>  Where  tbe  Inouianoe  iras  tor  separate  amounlai. 
a  mlsrepreeeDtBtlDu  Donoemlne  one  piece  will  net 
bar  areaoVevy  far  tbe  lass  of  oUict'  iMeoea  with 
wbloh  tt  la  sot  connected  In  any  way.  Ibid, 
'  Tbe  faot  of  addltloaal  lucumbraooea  on  tbe 
]»otMrt|  Iniarell  b  not  a  breacb  ol  a  oondlUoa 
against  InoumbrnDoes,  nbere  tbe  total  amount  of 
dl  sinli  Incumbranoai  at  notlme  exceeded  the 
amoaot  repredOnted  by  tbeanuied.hlstar  r.  Lel> 
aaon  Hut.  Ins;  Co.  BL.  R.  A.«4a,ll«  Pa.  168. 
■•  But  where  It  Is  BtfpulatedlnapoUoy  that  iteUbsr 
tteieol:  or  personal  property,  OBaoynart  of  ll^M 
Incumbered.  It  must  be  so  repreeented  In  the  aiq>Ui- 
eattea  or  Un  poUtv  wlll<  be  v<dd,  a  nUarepreeeiita- 
tlon  as  M  one  sobjeot  will  lnvalldat«  the  wbakft 
Btuith  V.  Acricultaral  Ina.  Oo.  118  N.  T.  US. 

Wbeie  anspplloaat  for  tnauranco.  oil  betnc 
asked  it  there  Is  %\,isa  InowabranDO  on  tbe  pr«>> 
lertT,  mswera  -'OveT'  tl.nO,'*  wbHreaS.- there  Is- 
t£.000.  there  la  a  materia]  mlsrepreeentatlOD.    Ibldt 

When  an  applldatloB'  forlBannuiaa  rnqslreB  (be 
amounC  of  a  morttage  on  tbe  ipiembes  to  be 
■tatefl,  an  answer  statrnx  the  piAidpslsum^aeoQ 
aiM  InoTt«ng«  li  sunoiaat:  .Besiard  T.  Qiiaanla 
K-&is.'OnWIJvev8WialIvadja»ji;<- '.        ' 
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Apb.. 


t3,]29.9S,  wlih  InlerMt  thereon  from  Jaae  4, 
BUT,  at  Uie  rat«  of  7  per  cent  per  annum. 
Tbe  Inaannce  Companj  briogi  tbe  caw  here, 
Alleging  errot,  and  asking  a  revenal  of  tbe 
judgment 


Ifatrt,  MeDonftld  A  F»rk«r,  for  de- 
fendant in  error: 

The  agent  who  made  the  contract  In  thU 
^aae  was  a  general  agent. 

Qmtinental InM.  Oa.  t.  Bvekman,  127I1L  864. 

Tbe  Company  is  liable  for  bfa  acts  and  agree- 
tnents  and  Is  infected  with  notice  of  all  that 
■was  known  to  the  agent. 

Am.  Gent.  Int.  Cb.  t.  MtLanathan,  11  Kan. 
Ug;  StMitan  t.  Phtnix  Int.  Co.  S4  Kan.  174; 
National  Mut.  f.  Itu.  Oo.  t.  Bamel,  41  BCan. 
163. 

Tbe  tendency  of  the  modem  decfslona  la  to 
'OmstanU^  broaden  the  powers  of  the  tigent  and 
make  them  Co  exteodTe  with  the  business  in- 
trusted to  his  care. 

Unitm  JThC.  Int.  Oo.  t.  WiWntim.  80  U.  B. 
18  Waa  2Sa<20L.ed.«7). 

Even  where  a  policy  In  terms  proTides  that 
agents  shall  not  waive  f orfelturea,  alter  or  dis- 
charge contracts,  or  strike  out  or  modify  any 
of  the  provisions  of  tbe  inlnted  policy  of  In- 
•urance,  tbe  words  of  the  pollcj'  are  not  con- 
clusive, because  it  la  within  the  power  of  the 
-companj  to  waive  this  provision. 

Wood,  Fire  Ins.  id  ed.  p.  886;  JOdtctie  L. 
Jru.  Oo.  r.  Fahr^nJcrvg.  W  Dl.  468;  Amtrican 


Int.  Oo.  V.  OaUaHn,  48  Wis.  8«;  Bmitr  f. 
DatUing-noute Int.  Oo.  74  Wis.  89;  Tovng  t. 
Ear^ord  f.  tnt.  Go.  15  lows,  877;  Morriton 
V,  Sorth  Amtrioa  Int.  Oo.  60  Tei.  858;  Oontt- 
nintiai  Int.  Oo.  v.  Suckman,  127  111.  804; 
MeO^trk  t,  Metropolitan  L.  Int.  On.  1 L.  R.  A. 
HS,  S6  Conn.  628;  Lambertrm  r.  Oonntetitut 
F.  iTU.  a>.  1  L.  R.  A.  esa,  88  Uinn.  120;  Gar- 
tM  v.  OAarter  Oak  Int.  On.  10  Abb.  Pr.  N. 
B.  106:  King  t.  OevneQ  mugt  tnt.  Go.  79 
Iowa.  810. 

JobnstoB,  /.,  dellveiad  the  opinion  of  th« 

The  greater  part  of  the  teatlmony  token  fn 
the  case  wm  with  reference  to  the  extent  and 
value  of  the  property  dealroyed,  and  aa  to 
whether  or  not  the  An  was  the  result  of  Um 
action  ci  the  Insured.  But  these  questions,  u 
well  MS  all  others  upon  which  there  was  a  cod- 
fllct  of  evidence,  have  been  determined  by  the 

S7  in  .favor  of  tbe  insured.  Tbe  Inauranc* 
mpany  now  seeks  to  escape  liability  upon 
the  ground  that  Gray  failed  to  dlscloee  tbe  ex- 
islenoe  of  incnmbr&nces  upon  the  properly 
when  be  made  tbe  applicalion  for  insurance, 
and  aleo  because  he  had  incnmbeied  tbe  pro|>- 
erty  after  the  policy  waa  issued  without  the 
consent  of  the  Company  Indorsed  tfaereoo,  and 
in  violation  of  Its  provisions.  The  application 
for  insurance  was  made  tm  Decembra  2,  IBSS, 
to  Steinbuschel  ft  Bro.,  of  Wlchtu,  who  were 
agents  of  the  Company  for  that  portion  of  the 
State  in  which  tbe  property  was  situated. 
They  wrote  the  answers  to  Ihe  questions  pro- 
pounded lo  Gray,  <md  tbe  application  contained 


A  moTtsace  azeoutad  irlthlDtlietennotapoUoj', 
and  before  Its  renewal.  I*  not  a  bwoh  <A  a  oon- 
dlUoD  In  the  renewal  poller.  Iiebonon  Hut.  bis. 
Co.  r.  LeatboH  (Fa.l  <  Cent.  Etep.  (CO. 

Ad  uodlicliarsed  Bortcace  which  has  been  paid 
la  not  an  InoumbniiMe.  Smtth  v.  Ntacara  t.  Ina. 
-Ock  I  New  Bub.  Bap.  a,lI..ILA.aB,«0Tt.6aL 

Walter  of  tondKimu,  wKot  conittewta. 

Ilie  execution  of  a  poller  wttfa  full  kuowledae  of 
-exMlDK  laota,  which  br  Ha  oondltloni  rendar  It 
void,  ti  a  waiver  of  tbose  oondltlona.  because  otlier- 
wlse  It  would  be  a  fraud.  WbeeJer  v.  Traders  Ins. 
Co.(N.  H.ll  HewBoB.  Rep.8a;  Liverpool  *  L.  A 
■O.  lu.  Oo.  V.  Bod^  eSTez.  lie. 

And  BO  as  to  knowledge  of  the  asent,  of  Inonm- 
tmnoea  on  the  propertf  iniured.  Breoklnrldge  v. 
Amerloaa  dent.  Ini.  Oo.  «  VesL  Bep.  US,  8T  Mo.  «; 
PtKenU  Iiw.  Co.  V.  lA  Folote,  B  West.  Rep.  tU,  lU 

mm. 

If  an  tnsuier  has  koowledBe  of  the  aaaored's 
title,  ft  Is  a  waiver  of  the  condition  making  an  In- 
accunte  statement  ot  the  title  an  avoidance  of  the 
pollor,  Wbeelar  v.  Traden  Ins.  Co.  (S.  H.)  1  New 
Bnr.  Bep.  SOt  I^mb  v.  Couuell  Bluffs  Ina.  Co.  10 

A  prlDdpal  Is  clmrce*b)e  with  all  Uie  knowledce 
■posscased  by  tbe  scent  in  tbe  tnuuBotion  of  the 
bualneaa  which  be  had  In  charge.  Clark  v.  Hyatt, 
lU  N.  T.  GSi  8lBttai7  v.  Bchwannecke.  IIB  N.  Y.  US; 
Uttls  PIttibursh  C.  H.  Oo.  V.  LItUe  Chief  0.  H-  Oo. 
tl  Colo.  aO:  Wbeeler  v.  UoOuire,  E  L.  B.  A,  BOB,  W 
Aia.sae. 

Where  an  authorlied  acent  of  Uie  oompanr  de- 
Jlven  a  potter  ackoowledstnc  the  parment  of  the 
premium,  sueb  aoknovlediinent  ooncludca  tbe 
'oompanr  from  swalllny  the  le^al  ezlalenoe  of  the 
poller.  Home  Ins.  Oo,  r.  GUman,  U  Wcet  Bep. 
Wi,lUInd.l. 

See  nlxii  1.1  I,.  It.  A.  HUH, 


Tbe  parmeoC  of  Uie  premlom  In  cmtti  mar  be 
waived  tv  an  annt  authorlMd  lo  delirer  polldei 
and  receive  parment,  notwithatandlar  •  stipula- 
tion In  Ibe  potior  to  tbe  oontrarr.   iML 

Wheee  a  oompanr  authorlaed  tta  aseot  to  take 
iniuranoe,  ooUeot  the  ptemlnm.  dellno'  the  potior, 
sign  with  his  own  name,  and  attach  to  tbe  poller, 
printed  provlaioni  not  eonlaJDea  In  lt,~lt  li  bcund 
br  the  asent'a  waiver  of  requlreTDeDts  la  mob 
printed  lUp.  Nl*«ar*  r.  Ina.  Oo.  v.  Brown,  U  Weat. 
Bep.  SU,  US  111.  SBB. 

A  provision  tbat  tbe  use  of  leneral  terms  shall 
not  be  ODiurtrued  oe  a  waiver  of  anr  oondltlon  ia 
the  poller  mar  be  waived  br  the  oampanT  thmuBh 
lis  Bsent,  and  Is  not  a  limitation  as  to  the  manner 
of  the  exerolae  of  hli  powers  br  the  BEOit.  Qold- 
water  v.  Liverpool  *  L.  *  O.  Ins.  Co.  U  Cent.  Bapu 
IB,  Va  K.  T.  CU. 

l^alMT  bu  agenC*  ktiowlcdo*  »/ ^llemtlb^anee^. 
An  iDsunnoe  poller  cannot  be  avoided  forfafl- 
ore  to  state  all  the  taots  aa  to  the  ownership  of  the 
property  fn  tbe  poller.  If  theee  facts  were  fully 
made  known  to  tbe  asent  of  the  oompanr  who  la- 
aued  the  poller-    Crescent  Ins.  Oo.  v.  Camp.  Tl  Tkx, 

m. 

from  staowlnK  a  breaoh 
'  when  tbe  aKcot  of  tbe 

la  fullr  apprised 
before  tiiakln# 

n.  Cent.  In*.  Oo. 


by  the  asent  oT  a  i. . 
of  the  Insured,  who 
kaowledae  ol  suoh 
avoid  tbe  poller  for  i 
nlz  In.  Oo.  n  Wis.  t 


a  question  oi 

applloatlon  for  In 

without  theauUiorltr 
le  application  without 
r,  tlm  oompanr  canooft 
laoD.    Dunbar  *.  Pbe^ 


GcBiuir  In.  Co.  T.  Qbat. 


tbe  lUlemeDt  thftt  tbe  anawen  nude  war«  trua. 
Tbe  sppllcatlon  onl;  nwnlioiu  one  morUage, 
bntOnrteuiflM  tbU  heslaUd  liU  indebted- 
PCM  uid  Ibe  iDcnmbmioea  od  Ui  propett;  to 
tlw  igaita  full;  and  in  detail,  tdliiig  (bem  that 
11  would  be  oecctaarr  for  Um  to  mortgage  and 
TembTtf!*Re  hia  profHBrt;  In  the  coDducl  of  bti 
bonneaa  doriug  tbe  time  for  which  the  Insur- 
anoe  waa  contracted.  Thia  la  diaputed;  but 
the  Jury  auaialn  Qnf,  and  flod  that  the  Com' 
paoy  waa  fully  informed  In  reipect  to  tbe  ez- 
Bdnf  Incnmraancea,  The  policy  was  not  de- 
liTered  by  tbe  ageata  at  tbe  time  the  application 
waa  made,  bat  wta  tent  by  them  to  Cray  at 
Conway  Bprioga,  Sumner  County,  near  wblcb 
place  be  naided.  Soon  after  it  bad  been  ao 
delirered.  be  diacovered  that  It  conlaioed  a 
'  D  that  it  the  iwoperty  should  tfaereafter 


ERCOtne 


>rlgaged  or  faicumbered,  or.  In  case 

nm  alwuld  take  placa  in  the  title,  the 

policy  Aoold  be  noil  and  void.    He  Immedi- 


ately went  to  tbe  annt,  called  hit  attentloD  ._ 
the  proTiaion  probibltiDr  the  iocumbering  of 
bit  property,  and  InsMed  tbal  It  muat  be 
cbangeo.  After  looking  at  tbe  policy,  Btein- 
buachel  eaid  that  he  would  waive  the  condition 
relatlre  to  incumbrancea,  ttatins  that  he  had 
aoihoiiiy  for  that  porpoae,  aud  Gray,  actine 
npoD  llua  walTer  and  tgreemeot.  mortgairea 
the  peoperty,  aa  boa  already  been  stated.  The 
""iDoea  placed  cm  tbe  property,  how- 
«  moaw.  It  not  entirely,  the  renewal 

jal<»  ordebta  sod  mortgagee  exiatlng 

when  the  contract  of  iuaurance  was  made. 

In  legaid  to  tbe  ralBrepreaeulatlons  in  the 
cppUcnOoii,  ire  mutt  Mtume  that  Gray  gave 


correct  anawera  to  all  queatloni  aaked.  There 
waa  no  concealment  nor  dec^pUcai  on  hia  part. 
Steinbiiachel,  auihorized  by  and  acUog  for  the 
Company,  prepared  the  application,  and  piir- 
poeely  oniitt«d  a  fuller  atHtement  concenilDg 
{ncnmbrancea.  It  was  the  fault  of  Btein- 
buBchel  or  the  Company  which  he  represented, 
and  not  of  the  insured,  that  tbe  application  did 
not  contain  a  completestatcmeot.  Steinbuscbel 
baring  authority,  hia  act  must  be  treated  ai 
the  act  of  the  Company,  and  tbrongb  bim  tbe 
Company  had  knowledge  of  all  Uie  incum- 
brance*. With  thia  kQonrledge,  the  Company 
accepted  (he  risk,  and  the  premium  therefor. 
Induced  Qray  10  sign  the  applicalloD,  which 
did  not  stale  ihe  whole  truth,  and  now,  when 
the  loss  occurs,  they  cannot,  under  our  decis- 
ions, insist  on  the  breach  of  warrantT  or  tbe 
uniruth  oC  the  representatfons.  Sullivan  t. 
PAtnixJni.  Co.  84  Kan.  170:  Gontinenlal  Itu. 
Oo.  r.  Ptaree.  SQ  Ean.  896;  Jfationat  Mvt.  F. 
In:  Co.  y.  Bamtt,  41  Kan.  leii  KentoM Pro- 
tectitt  Union  v.  Qanlntr,  41  Kan.  401. 

It  Is  next  contended  that  tbe  giving  of  the 
aubseouent  mortgages  by  the  Inaured  avoided 
thepoucy;and  in  that  connection  it  la  urged 
that  error  was  commitled  in  admitting  testi- 
mony of  the  verbal  agreement  modifying  the 
terms  of  tbe  policy,  and  waiving  Its  condiUona. 
We  think  the  waiver  mual  be  npbeld,  and  the 
ptrint  made  by  the  Company  overruled.  The 
agentt  who  made  the  agreement  were  more 
tban  mere  local  or  aoUdUng  agenta.  Tbej 
fully  repreaented  the  Company  within  a  certain 
disrrict;  were  aulhoriied  to  solicit  inanraoce, 
receive  moneys  and  premiuma,iaaue  and  renew 


npanr  tnN>  aettlag  up  the  in- 

feat  a  reooreir  on  the  poller. 

Oopdand  r.  DwelUns-Hoiiae  Ima.  On.  (Hloh.l  Nov. 

Buttbeeompanyleitototopped  rrom  elatmlDs 
tbe  forfeltDtewlienUie  local  acent  who  Inuadtbe 
polkT  cave  the  Inaured  to  understand  that  suoh 
bioumbisiiaca  would  not  Invalidate  ths  policy, 
tattli  V.  CouUneatal  lu.  Oo.  (Dak.)  Oot.  ID,  1880. 

e  acent  as  a  matter  of  faot 


-Of  tlMooDtfttloaof  thapoUorofalnstsaoh  taioam- 
iManace.  Besiiei  v.  Dwelllnc-House  Ins.  Oo.  n 
-Wta-M 

Um  knowledce  of  an  aceot,  before  the  iMua  of 
■B  taenraiuNi  poller,  of  the  trutb  aa  to  tliB  owner- 
ddpoftlM  Insured  propertr  and  litigation  oon- 

'~vlt,  will  prevent  a  delense  on  Chetroundof 

"0  (hoee  inatteis  In  tbe  ap- 

V.  StoiMaid.  as  Ala. 

A  worrantr.  ki  an  appllootjon.  of  mdleputed 
ownenliip  la  not  broken  br  tha  pendenor  of  an  ao- 
tton  br  •  Indcment  aedUor  of  a  tormer  ownsr, 
hot  net  diaputfeis  leeiiiia'!  ownership,  iMDg  r. 
Bewkere  Ine.  Qk  U  Iowa.  tO. 

OWscttont  to  Hotemanl  of  Um. 

"•  oompaor  lo  proofs  of 
It  both  In  form 


Overeatlmataa  of  value  Id  praolk  ot  loo,  not 
fraudnlentir  made,  will  not  avoid  a  P0U07  provid- 
ing tbatltaliaU  be  void  upon  an  attempt  to  derraud 
tbe  oumpanr  before  Or  after  loa.  Towna  v.  SorinK- 
fleld  F.  *  U.  IDO.  Oo,  I  New  Bob.  Bep.  Ut,  US  Ha**. 
SSi. 

Hor  will  auoh  overaetlmates  render  prooft  ot  loss 
Insufflolent  oa  a  written  statamuit  of  IMS  t«  reader 
tbe  o^mpanj'  Habla.    BM. 

The  tender  br  Insnred  of  a  paitloolar  aonoimt  ot 
his  lean  to  tbe  dolr  authorliad  aceatof  a  forelsn 
oompaar  I*  a  oompllanoe  wltb  the  oondltlon  of  tba 
poUer  to  reader  such  aooount  to  tbe  oompanr. 
H4«th  Britlab  *  H.  loa.  Oo.  v.  Cratcbdeld,  T  Weat. 
Bap.  n,  ItB  Ind.  to. 

A  Btatement  In  proofs  of  kiN  that  tbe  oauaa  of 
Hh  Are  lata  the  aaaurednuknownauHlolenUr  states 
the  origin  of  the  fire.  Jones  v.  Howard  Ina.  Co. 
UT  S.  T.  loe. 

Under  tbe  Wboonahi  statotsa.  SzIqe  tberaeai- 
nreof  tbe  value  ot  the  Insured  propertr  In  oaaea 
of  Ids,  Ihe  fact  that  the  Inaured  knowlnglr  and 
d  the  hMB  to  be  greater  than  h 


107.   Ooyonv.  DwalliiiB-Bonselia.  Oo.tBWIs.S10. 

Where  tbe  lota  waa  diaputed  br  tbe  oompanr  H 
was  arror  to  dlimlsa  the  oomplalnt  on  tbe  ground 
that  tbe  proolk  of  loaa  were  InanSoienl,  Kaielaen 
V.  San  Fire  OUMe,  U  Hun.  lU. 

It  la  sufBoIenl  to  declare  Ibat  "tbe  wid  Are  did  not 
orlclaiti  br  anr  oot,  dealfnorproaurementon  his 
[tbe  Iniored's]  part,orlnoonaequenoeof  onrfraui^ 
rarevU iM^otloedaneorBulfeiedtTlihB.*'  Howard 
Ina.  Oo.  V.  HoeUu*.  S  Oent.  Hep.  tU,  111  Pa.  tlS. 

In  a  ault  upon  a  poltor  et  Sie  teeuranoe.  where 
tbe  defenos  ta  that  tbe  plaintiff  tiaodulentlr  mla- 
represenled  Ita  Iom,  the  alleged  fraud  nnot  orlae 
out  of  and  Inhere  In  r^reeentaUona  oa  to  the  per- 
aonal  propertr  oontalned  In  tbe  proof  afloaa:  and 


EXku*  SntaBiU'OMilatr- 


A^; 


policTcfl:  iod  tbe  testimony  iBlbat  tbef  hp- 
poioted  sub  afients  and  adjusted  losses.  Onlir 
i  short  dme prevloili  te  tbemakingoftbeeon- 
traet  in  question,  Ibey  adiiiBt«d  a  lou  iiuder 
another  insursnM  policj-  nsued  by  tbe  same 
OonipnDT' to  Qraj,  and  paid  him  the  amount 
of  the  loan.  Gray  had  a  right  Ic  esaume,  and 
we  may  fairly  assume,  tbat  tbey  were  poeral 
agents  of  the  CompSDy. 

In  tblt  Stat^  the  courts  hare  taken  a  llbeiftl 
Tlew  with  reference  to  the  power  of  agents, 
and  especially  where  Ibey  weie  repreaentiTir 
forei^  eompanies,  which  c«d  only  act  Ibrougb 
Ibeir  af-enCs,  andnbere  tbe  aKenl  is  practically 
tlie  prlncipaHo  tbe  making  of  contracts.  Am. 
Oenl.  Int.  Co.  t.  MeLanathan,  11  Kan.  S49, 
and  CBBM  Lbove  died. 

■  Being  genera!  eg^Dta,  empowered  to  make 
Ud  renew  cootracis,  tliey  stood  tn  tbls  respect 
fa  the  place  of  Ibe  CompaDy,  and  cerlninly 
muat  Im  held  tn  baTC  the  power  to  mndify  tbe 
same,'  OT  U.  waive  any  of  (be  conditfoos  in  the 
coDlract  whi(^  they  liad  made.  We  are  refer- 
led  to  BuTlington In*.  Co.  v.  (?iSi07i«(Kan.),  22 
Pac.  Hep.  lOlO,  where  the  power  of  the  agent 
to  «>'.«  a  condition  was  denied.  lb  tbat  cnse 
th«i  agect  bad  no  authority  from  bis  company 
except  as  1.  solictfing  ngoDt,  and  Itdld  not  ap- 
pear that  ho  ball  any  autborityto  Issue  polieica, 
ami  bb  did  no^evsn  countersign  Itiem  whenis- 
sued,  in  mat  ca!(e,  buwcver,  it  was  satd  tbat 
"It  has'gciieratly  been  held  that  iifhcreft  person 
In  procurlne  an  lD.;iiTance  Wpon  his  property 
acts  in  Kond  faith,  andwillKiiit  anyknowlcilge 
of  any  limiiations -upon  tne  anthnrlty  of  the 
agent  of  tb»  Imnmncf,  oompany  eSeCliti'if  the 


iosuratiCe',  BuCb'  per^on'itiaT  amime  tliu  tliei 
s^t  Is  a  general  agent  of  tne  Insurance  com> 
pany  fortiiiit  purpose;  that  he  stands  in  ^v 
pluce  <rf  the  cominny;  and  that  the  compsny' 
will  be  bound  by  any  terms  or  couditioM  or' 
any  Waiver  of  terms  or  condttiona  which  tbtf 
agent  may  agree  to  while  acting  fdr  Ibe  comJ 


If  it  waa  williin  liie  povrfer  of  the  ttrmpdny;' 
acting  through  (ts  age n Is,  to  waive  a  conriitiow 
or  change  the  cootracl,  il  surely  might  do  3i> 
by  B  parol  contract,  and  mfslit  tren  waive  thB 
proTialons  staled  in  the  |>Olicy  wttb  Tefereoc* 
to  the  manner  of  altering  dr  walvbg  its  terms 
and  cODditlona.  ' 

In  Watehater  F.  Jm.  Go.  t.  EarU.  SS  Mich.; 
143,  the  court,  In  coDsidertng;  tbe  question 
whether  an  agent  of  a  company  might  changer 
tbe  conditions  of  a  policy  hy  parol,  wherein  It 
Was  provided  that  it  coUld  only  be  done  upoit 
the  consent  of  the  company  written  thereon^' 
held  that  the  written  policy  mlKlit  be  changed 
bv  parol,  and  slatied  that  "a  written  barcnin  ii^ 
of  no  higher  legal  degree  than  a  pliroT  one.' 
Either  may  vary  or  dfsciinrge  tbe  other,  aii(t 
there  can  be  no  more  force  In  an  agreement  in' 
writing  not  to  agree  by  parol  than  a  paroT 
agreemeni  not  to  acree  in  writing.  Ever?  sucli- 
agreement  ia  ended  by  the  new  one  which  corjj 
traiiicis  it:"  See  also  BtiKrte '/«  Jn*.  C».  t." 
FahrenkTUg,  88  ni.  4(8.        .       •  .       :., 

'  Tn  the  present  case,  Uf  in  vome  of  the  csatf 
died.  It  was  stipulated  In  the  policy  t hit  b# 
Bgent  of  the  COmptuiy,  or  any  other  per^tf 
than  the  prcaideot  and  secretarv,  sboiilil  have- 
authority  lo  aiteror  waive  any  ef  the  terms  tf 


tn  Bueb  r^prstfantatianitbe  platntHF  must  have 
Iteen  (ruiltrofdeflenedlyntteniptlnK  to  perpetrate 
a  fraud  upoD  tti*  fBiur(ii>c4  companr.  Oshknah 
PaottlDK *'P.Co, T.ilsroantilO  log.  Oo. aiFed. Bep.  | 


«  tlia  It 


tninff   the  proofs  of' 


Ion  *aa  naifii'ctat'br  the  wife  or  fiMitred.  WU- 
gniM  la  ralltT.il  laverlfrtlieBBibe  •ftn'be^MenM 
□r  iDtended  fraud.  Xulltc  v.  Tetmoat  Hut  7. 
Ina.Oi>.2NewSnK''Ret>-iat.MVt.I13.'  ' 

A  provlalon  requiring  proof  «riou  ""In  detail*"  Is 
MtiBDed  by  SsCtturout  a  uap;  or  t1ie  <1«Bei'tpt)on  of 
tbe  propartT  Insured  tiy  another  policy  Wiferrtd 
to.    TowQe  vi  BprlngfleM  F.-A  M,  Ins.  ru.  niprii. 

Negleot  of  tbe  tnaured  to  ftim&h  a  detnllBA 
statement  of  the  low.' uiider  the  Mft<«nobi>setts 
Standard  ttre  poLur.  wtll  not  Of  ttaetf '  defeat  a 
claim.    IMJ.  '    ' 

Aad  noUilnic  more  Is  required  than  astatement 
ottbe  tg«re^M  value  of  the  pn^txrlf  desti^Ted. 
anleesamore  pat^lcular  a<5iMunt  b  denltiiicIed'Rt 
CbeUme.  Miller  V.  UariToril  F.  lofL' Or.IDTowa. 
TUt  •......■        I     ,,;■,.■  ■■ 

A  walvei  Of  Dotloe^nd  Stfttetrient  or  ^treinvlai^ 
otaloei  oanBett>esHo«n  by  thSRetaor  an  Uieiir^ 
■nocH8«ntwho  lonlilnisappltcatien.  M-  of  an  Ad- 
juster, witboiic  proof  nfttiatraiithorit)'.  BafreVl 
Conn(«BlttmTi*Co.TrlOW4;»09.'   ■       -'   "■     V"' 

PrDvlstons  requlrloffataWmerftteilprO^f  Of  Mssf 

See  aottf  to  Kem»(i'Ini.'Oo.'V.  WttvliAfoti^  11^.7  f  L 

E.  A.81.'    ■  ■■  -.-.■■■  I   .'■..      ■.' --■  ■ 

iramtrttf'fioUMiindilaUminlitf  iMai  - 
A  irentfrtl  BgeHtftf  an  Insuraacb  poiiiTiii1ij''-i(h-' 
less  rWtrtcted  rtf  bWpoWei-.  and  *ht8'  is  lmO*ii-to 
the  plhlnttff-cirti  waive  a  BiateincntOf't**e  tiS*, 
but  Only  IS  fte  mafltier 'proTldBd  h^the  poller,' 
althotigh  try  tw  terms  (ff  «*  iKfflcy'Hmtr  *«  h  ci^- ' 
dlttontireeedetitttfrecav^. '  SMth'  v.'mittliHI'R'' 
8L.R.A. 


*.  Cnjsce 


Ins.  Co.  TNew  En?.  1 
6!B:  North  British  ft  S(.  1 

West.Bep.8ft,  103  IqJ.HB.    ■  ; 

A  looiil  agent  having  aiitho'rlt?  only  to  recclv* 
proprisitii  fur  liiiuraaoe,  fli  rates  of  [uemlum  kna 
tsBiie  polli-li^  cannot  waive  tliecotiilltlon  Of  a  pol. 
tci  requiring  11  stalemeut  or  loss.  Siplth  t,  Nlae- 
ara  F.  tna.  Co.  7  New  Erig.  Riep.  te,  H  L.  It,  A .  HB,  «1 
Vt.  S8^  Rnyosoa  v.  Hokla  F.  Ins,  Co,  iTna.)  Deo,  8. 

Wherea  Bra  Ihsuranoe  policy  stipulates' that  tha 
IpsOrBd  Shalt  give  hattoo  of  loss  fortliwIUi,,  irnme-' 
'  e  to  11  locul  sgcnt  is  aulSolent,   PlshoE 
:  Tub.  Co.  38  yea.  Rop.  HI.  " 

0  facts  kre  not  lo  fltspnfe,  It  becomes  'c 
qiipstlobof  lawfprtheqourtioaetorminewin'tlicr, 
fn  the  given  cnse,  the  nntioeirasre^iBonabte.  Vhat 
coustuiites  re;isonn.lile  fllllitcnr^o  flepeods  Upon  thf 
clrciimslanAisof'tiiecnse.  Insurance  Co.  Of  NorOi' 
A'roerlcav.  Brim,  0  West,  Rep:  ?»,  Ul  Ind.  SI.  ■'. 
'  A f nllitVeto'  oblect to  the  hotlce  afitt the  rlelit 
of  action  boseipired  wtll  not  revive  the  rlgbtl. 

ftfiT-  nari*  vrcounciVfiftiffa'-iilip:  tiiL «'  rowa: »». 

Riif  a  mere  wriiteo  noiiccof  lost,  not  In  torrtf  «£ 

Snlreilljj' the  policy  of  nrclQEUrftnce.laJn^fliOleillC 
ci^an-Amentan  Ins.  Co.v,  Bockldg.iCeiii.  Rtft, 

tni;flsi^^  ;"^'-  ■■  ■„;':„„:■,,' u' ".'  I 

iVoo^Qf  loMtobe/urriWwd.  'i* 

'■a''nrotili)oi)fa«Wicybf"iififiiitoSk''tttitaBefct» 

<«'n riot  waive  "any  cnnjftlori.^' dOMnot  rclttle  to, 
«diiula(^ii*jibo(it  proofs  ofjd^  ,  (^b,f^4iPe|?j, 


Co.  lH6.1pm.  lo.a™.   .         , 
Insurapoeafeent'ftLitJiariici  S(lfl6lJ  to  Hi 
■' '       ■  ■    "  •■■■  ;e'c  Polloli^suMMt 


lat^  and  oounterglgn . 
to  the'spproi-al  6f  the 


tOwnlv^atirovlBlOn'inaijB  k  ifarfit  tttf  cojijj 
miiiMtiJc  ttt^fed  t6  im  notice  ^d  OroQlafj 
BowUd  v.  Hekla  V.  loa.  Co. »  nrndroL       ^ 


.iPA 


Qrbkan  .  liHk  Ca  I  QsAt. 


m 


'^j^eKkt^^'S""-  "■">  a"  igicfmeDU  of  t)ie  preti- 
denLOT'eKU-eUiiT.-  muit  beslgaed  b;  eiiber  of 
tlieiB.     TtiU  provisioa,  bowever,  raaj  Iwsiodl- 

'fied  liy  Ibe  Comptinj  to  Lhe  taate  eileiu  as  Any 
«llier,  aD(l.wbi)l«Ter  the  CoDipauy  cop  do  may 

fie  (JoDB  by  iu  general  agents. 

.H£/*(CT-v.  2>foeiiini(-i/ous«inf.a'.,74"Wl§.e9, 
vat  %case  soDiewlMt  similar  to  tbe  one  wc-sre 
coDsiueriDg.  .  lu  thai  case  tbe  policy  providad 
tbst  tlie  epplicaiiofi  should  form  a  part  of  tbe 
poUi^T  and  a  warranty  by  tbe  uaitred.  Ik  tbe 
apf^ication  for  iniuraoce  It ««»  staled  tbat  tlie 
pTDperty.ioiureci  wae  not  iqcumbered,  but  it 
appear^  tbat  Ibe  prqpsrty  was  mortglged,  wd 

.tbat  tbe  iasuoed  iafonned  tbe  a^eot  of  .tbe 
company  .of  the   ezixtepce  of  .tbe   mortgages, 


tlie  appJicalirm  was  signed  at  therequosLof  tbe 
a^nt.  la  tbe  ,po1icy  .is«ued  was  qproiriwoo 
Ituix  "no  act  or  opiission  of  tbe  oompaRy^  or 
.in;  aciof  .itaoffic(^oritgeats,BbaIl  bede«aied, 
•construiKl  or  Leldto,'be  a:W«iver'«f  a  full  and 
stnct  compliance  witb  tb^.fopegoing  provisions 
of.tlie  lerins  aod.qoiidit^na  of  ibis  policy,  ex- 
cept it  be  a  waLver  or  exteiisiiw  id  exprer^ 
terms  and  in  writing,  signed  by  tbe  president 
or  secretary  of  Ibe  cooipnaj.-  It  was  held 
tbst  tbeamioD  of  tbe  s^eol.  wilh  knowlKl^-c 
of  llie  exisieoco-  of  Ibe  mocigage,  was  bindiiitr 
upon  tbe  company,  aoil  a  waiver  of  the  condi 


]ty  of  sucb   agent  ejipreasetl  in  tbe  provision 

rited  on  the  face  of  Ibe  policy.     Bpeaking  of 
iesli1(;Li«n  tbe  couit   said.    "We  mu«t 


L'taold,  howe?eT,'thMiudt  atlempted  restrfctlooe 
'.Dponilia  powe^j^f.tlie  oompeny  or  its  generml 
bIQcers  or  agents,  scting  witbin  tbe  ecope  •{ 
tbeir  goaersl  authority,  tosubBequently  modify 
the  contract  and  bind  lb«  company  in  a  mst- 
oei  contrary  to  sucb  previous  comlitions  in  tlie 
policy  are  meSectual,  £ai>ecially  ii  tbis  true 
in  resp«ct  to  a  foreij^  insurance  company 
wliose  officers  aio  practically  iiiacCfssiblB  to  tlie 
asauted.'.'— cili«g&nn*v;£(.  I'duiK  &M.  Jti*. 
Q0.4&  Wis.  106;  Amfritun  L.  Jm.  60.  t.  Gal- 
latin, i»  WiS:  Wi  aiia/er-T.  PhamxJni.  Co.Oi 
Wis.  S61i  Lamberl^n  v.  Conneatirut  F.  Jju.  0». 
1  L.  H.  A.  aea,  ae  Minn,  lae;  WiUeutty.  North- 
virtUrn  Mat.  M.  Int.  O.  <S1  lad.  808;  Stan  r. 
Maffara  F.  Int.  fit  68  N,  Y.  82fi;  Sxdimond  t. 
SiaganM  F.  ln*.Q».1^  N.  Y.  280;  Eattsm  fl: 
Go.  Y.Be(iifF.&s^  Go.  105  Maw.  570;  Jlmfrf- 
ean  L.  Int.  do.  r.  Qrun.  67  Oa.  460;  Wttteha- 
itr  F.  Iru.  Co.  1.  Earie,  83  Miob.  148.  i 

The.  court,  proceeding  furUier,  says:  "Of 
ccmree,  an  insurance  company,  and  eepecia^y 
a  ftireign  iniurBDee 'Company,  iu  making  coq- 
tracts  A  ioaurance,  and  adjusting-,  aettlingaail 
pnying  losses,  must  act  ihrougb  ita.  agents,  tf 
fttalL  To  hold  bbat,  in  sucli  ncjjotiatiaiia  tw- 
tWQcn  sHcb  gGDem]  agents  and  the  assured,  the 
latter  ii  ImiukI,  but  that  in  tbe  sain«  transae- 
liOD  tbe  conipsny,  tbe  agent's  principal,  canaat 
be  bound  by  reason. of  havingincapadlulcd  it- 
self and  tbam,  by  previous  stipulations,  from 
afreeiug  toanylbinK  contrary  to  tbe  condilioas 
CoatHiued  in  tbe  original  contract,  is,  under 
most  policies,  in  eSecl  Mhold  that  there  is  no 
mutuality  tn  suohcoolcacta,  and  that  tbe  pow- 
en  of  sucb  gonerat  agents  are  limited  to  il)e 


'  A  mquirement  In  au  lasuraaoepolkir.  tfaatswom 
fioota  of  loss  be  furntsbed  to  tbe  oompui;.  Is  not 
compiled  wlibbj.  tbe  DUklilnK  of  a  sis temeiitol  tbe 
f  ropeity  lost  wid  Its  value,  to  the  adjueter  al,  bis 
request  Zaudsou  v  Hekta  F.  Ins.  Co.  (Wis.)  Dec. 
tlKW. 

Aftet-the  mort^sfreeoIPTopertrdiimweabyflro 
ba  Klren  the  notice  provided  by  the  statate  to 
She  imderWritra',  be  may  (urntsb  the  .prpllminftry 
prooaojttosa.    ITlekeMoav.Mlckenoa.llNewBag. 

Be».na.<eHe.'i(n. .: 

ltepn>vW(iD.D(apOllcy  that  tbe  anured  shall, 
.in  his  jvDOCsjOl.  iDSi,  state  tke  Intareet  and  tlUo. 
etc.  owm  auta  tbe  title  si  the  time  ol  the  low. 
'Joii^a  V,  Howard  la.  Co.  IIT  H.  T.  103. 
;  HeaaooabJe  time  after  he  teamed  that  eomethlns 
taore  was  iraqMd  in  whiah  to  perlect  his  proofs  of 
Irss  must  be  kIvso.  HlUer  t.  Hartford  F.  Ins.  Co. 
nroWl,  'Mt. 

,  1  Oent.-Bep.<ai,  tlO 
jFa.taa,.  r    _        . 

Wbera  tbe  oompany  reo«dves  the  tfToofs  of  loas 
irtthoiS  ohieetlaii,  after  llM  tinw  presoribed  In  the 
tnltay.itlBKMatDaaUesxilanatloa  of  tin  deUy. 
Ajsi~C()ottlM.^CU.v.BJm  (Fa.)  scent.  Rep.  Ill:  . 

Pravi^on  fo«  pajmeiit  hi  sixty  days  after  due 
■dUob  aBd  pnxtf  of  loss  lefei*  to  the  Tiroofa  r«. 
qalced  itltUa  thirty  days,  and  aat.to  other  pr«ef 
MqiilMtf  foTr  sslalillsliiiiisil  Of  .dalcoi  'dorer-v. 
QsMWMohliM.  do.  *  QbbL  UepL  BIB,  Itn  N.  Y.  >77. 

Wbera  the  loa.«as  total  and  immediate  uotloe 
Ihsni^wM^seyjatnTlfcsgdet^ltea  ptoof:of  Ion 
kflot-nqukitstotkeiM'btitf TssoveiT-.  Am.Oaat. 
kA  (ki:yu.94«a  (£i-l  jO  Cent.  Sep.  41a. 

Proof*  of  Ion  aiaroM  aaditxbtti.til  IVLoii  neml 
bcr  of  ■  partnership  are  sufllctenl,   Uyers  v.  Cotin- 
Ml  Bluffs  Ins.  Co.  Vt  Iowa,  llfc 
BUR.  A. 


There  (oods  Id  two  separate  buddings  are  coh- 
ered tv  one  ptriloy  proof  of  loss  should  state  tUs 
daiDiwedODB  In  eaoh  bulldlnc.  lowoe  v. Bprlnff- 
nold  F.  *  M.  Ina.  Co.  tufiTa,  j 

The  f  alliufl  to  roIiT  In  the  proob  of  kiss  or  otl(- 
Vrnlse  to  the  I|sn  of  the  leasur  for  reot  on  tl^ 
buililtns  does  not  avoid  the  poJ,lcr.  Dresser  v. 
United  Flrataen's  Ins.  Co.  WHuo.jSl 

Ad  obJectloD  to  tbe  admlulon.  of  proofs  of  loss 
In  evidence,  oo  the  ground  that  they  were  not 
SIgmed'by  tbe  plnlndS,  la  uoMhahle.  where  ptsfh- 
ttlfs  name  was  slicDed  to  Uie  aQMavlt-  Ihereto.  th 
another,  In  bis  presenoe  and  at  hts  Instaooe.  aiu 
adopted  l>y  him.  ttovcktarlOce  r.  Am.  (lent.  la& 
Co.  4  West.  Kep.  665,' ST  Ho.  as. 

fTattwr.o/proD/fO/lOW-  1 

Proofe  of  loss  may  tw  Walked  by  the  underwrite^ 
aifA  waiver  la  a  aiiestlos  tor  the  July.  ^lclia9oa 
V.  Niokeraun,  6  Sew  Eng.  Eap.  VI18,  80  Me.  100. 

A  orovlBlou  In  a  policy  requiring  losumd  to  give 
noti>«and  proof  of  loss  Is  walred  If  tbe  loanrer 
roalces  no  objection  to  the  absence  of  the  proofd, 
but  joins  In  arbltratloa  prbceedlngB  required  b^ 
tbe  pohoy  to  be  takecL    CarroLl  v.  Oirard  F.  Ins. 

Co.  racai.  aft.        ■        "  " 

Objeottoos  to  prenmfnsrr  proofi  of  loa  aHi 
by  the  faitore  of  the  oopipsay  to  dlscliish 
'  iBateese^iAletlnie.'  Firemen's lo^. 
Co.  V.  Floss,  ■  Cent.  Rep.  01,  fl7  Md.  406.  l 

•oretalntng  the  ^yrHats  WKhOut  objection  la  a 
walMr  of  objeotkinable  dirfeets-  Oiyon  v.  I>we1k. 
lDg-HDuaelnt>00.  UWIa.  moiBenDDit^-.'Agrlou^ 
teni  Ia«.-0o.«O»iiL  Bepl493rHB«.  ^.90.  > 

And  stipulations  as  to  proofs. of  leas-'are  walnll 
wtNQiothto-pnott^n  Mc«^tM%ithout^«b)e(itioii 
bFBkhvthMIMtf  iseot.  IndMia'  IiwOb;  tvOof*- 
han,  SinM.^1tlip.MB.ia«  Itid.«)1]t«w(h  *.'')4Bi«M* 
r  >as;Oe.  1 1.  B,  A;nai  *  New  Bag,  Btp.  SE,  SO  vt 

tCEI.       JJ-i,  .:  ^..-.    i.-f,.0y-fc:i:Tj/.:        ^;..a 

'       ■  s 


Kakub  Sufskuk  Ooitbx. 


obutnlng  of  premlama,  and  tben  defeating  tbe 
enforMmeDt  of  Uw  policies  npon  irblch  thej 
were  pHld." 

It  Is  clear  Uial  the  Cotnpan^ivaaDOtK)  bound 
but  that  it  might  modify  aaj  contract  which  It 
had  made,  or  waive  ao;  of  the  condillooB  con- 
tained therein;  and  thla  may  be  done  tbroueb 
its  general  ageuta.  Tbe  knowledge  of  SteiD- 
buacliel  &  Bro.  in  this  case  wa*  the  knowledge 
of  tbe  Company,  and  their  act  wai  Its  act. 
When  Gray  applied  for  tbe  iDSurance  be  In- 
formed the  Company  with  refsreoce  to  the  io- 
cumbrances,  aa  well  as  his  necessity  and  pur- 
pose to  continue  them.  Knowing  tbeae  facts, 
the  premium  was  accepted  and  the  policy 
Issued.  Subsequent  to  the  issuance  of  the 
policy,  there  was  an  expresa  agreement  that  he 
might  lenew  bis  mortgaffea  as  be  bad  informed 
the  Coinpany  It  would  be  neceBsory  to  do,  and 
the  renewal  of  the  Incumbraiices  did  not  In  any 
roaleiial  degree  affect  the  risk  wbtcb  the  Com- 
pany took.  Accepting  his  atalemeot,  as  the 
jury  have  done,  we  must  assume  that  be  acted 
in  rood  faith  with  the  Compaoy  and  its  agents, 
and  that  be  was  Induced  by  the  agreement!  and 
action  of  tbe  Company  to  tielieve  that  be  was 
warranted  in  renewing  the  mor^ges.  After 
receiving  and  retaining  tbe  premium,  knowing 
the  purpose  and  necessity  of  Gray  to  renew  tbe 
iDCurnbnncea,  and  after  a  speclQc  agreement 
waiving  that  condition  of  tbe  policy,  and  au- 
thorizing him  to  renew  the  incumbrancea,  and 
after  remaining  silent  end  alio  wing  him  topro- 
ceed  aa  though  be  was  Insured,  until  a  loss 
occurs,  the  Company  will  not  be  heard  to  re- 
pudiate ilsconlract  or  t«  deny  its  liability.  We 
are  aware  that  the  autboiitles  are  not  uniform 
upon  tbe  subject  of  waivers  in  policies  like  this 
one,  but  forfeitures  are  not  favored  in  the  law, 
and  the  view  we  have  taken  of  the  power  of  a 

rDcral  agent  to  waive  the  condition  of  a  policy 
more  Balisfaetory  to  us,  and  Is  sufflcientlf 
(uppoTtcd.  In  addition  to  the  autborities  al- 
ready cilcd,  see  the  following:  Toungv.  ilart- 
fora  F.  liu.  Oo.  45  Iowa,  877;  King  v,  Chvneil 
Blvfft  Int.  Co.  72  Iowa,  810;  Morriton  v.  Iforth 
America  In*.  Co.  88  Tei.  363;  McGark  v.  Met- 
ropolilan  L.  Int.  Oi.  1  L.  R.  A.  663,  56  Conn. 
G3S;  Amtriean  Int.  Oo.  v.  Qallatin,  48  Wis.  S6; 
BartUtt  v.  Firtman't  F.  Int.  Go.  TS  Iowa,  155; 
Kaiv.DaMointtIn*.  Ci>.77Iowa,  174;Siw(«r 
T.  Odd  FeOoat  Mut.  Aid  Atto.  117  Ind.  t>7i  2 
Wood,  Ins.  §g  428,  635. 
It  ijf  further  contended  that  a  forfeiture  oc- 


caired  br  rvason  of  the  faUun  of  Orav  to  Mud 


bnichel  A  Bro.  of  tbe  loss,  and  tbey  stated  that 
tbey  would  at  once  Inform  tbe  Conpany. 
Within  afew  days  an  adjuster  of  tfaa  Company, 
whose  authority  Is  nut  denied,  came  to  Oray'a 
place,  and  requested  him  to  go  before  an  ofB- 
cer  and  make  proof  of  loeaL  Tbe  pioofs  were 
reduced  to  wruiog,  signed  and  sworn  to,  and 
delivered  to  the  adjuster;  and  there  is  testimony 
to  the  effect  that  be  ezpreHBod  satisfaction  witb 
them,  and  atated  that  be  would  forward  them 
to  the  Company's  office,  and  would  return  Id  a 
few  days  and  settle  the  loss.  Tbis  testimony 
was  submitted  to  tbe  lury  under  the  following 
directions:  "There  is  evidence  tending  to 
show  that  these  statements  were  taken  by 
said  Wlnne  oa  the  agentof  said  Company,  and 
sent  to  said  Company,  and  It  will  be  a  Question 
for  the  Jury  to  determine  whetber  aura  state- 
ments and  proofs  are  sudi  ta  an  required  W 
tbe  policy;  and,  if  not,  wbether  the  plainllff 
waa  Juatifled  under  tbe  drcumstaDcea  in  believ- 
ing, and  did  believe,  that  tbe  proofs  were  sat- 
isractory  to  the  agent  of  tbe  Company  and  to 
the  Company,  anil  tbatno  further  proofs  would 
be  required;  and  If  the  jury  find  from  tbe  evi- 
dence that  tbe  plaintiff  was  justified  In  believ- 
ing, and  did  believe,  that  the  proofs  fumiBhed 
to  said  Wlnne  were  saUsfactory  to  him  and  fa> 
tbe  Company;  and  further  And  that  such  proof» 
and  statements  were  sent  to  tbe  Company  by 
said  Wlnne,  and  that  tbe  Company  made  d» 
objection  Oierelo,  and  reoueated  no  further 
proofs  to  be  made  by  tbe  plaiutlD  witblu  area- 
sonable  dme,  and  within  the  sixty  da3's  after 
the  fire, — the  jury  would  be  jusiifled  In  flndiDg 
that  defeodaot  bad  waived  the  making  of  fur- 
ther proofs  of  loss.  If,  at  tbe  time  such  afQ- 
davllB  and  statements  were  made  at  the  request 
of  said  Winne,  it  was  understood  between  said 
agent  and  said  plaintiff  that  such  stalementa 
and  affldavl Is  should  not  constitute  the  proofs 
required  by  tbe  poller,  and  should  not  Im  con- 
sidered as  a  walverof  such  proofs,  and  thatbr 
taking  such  statements  and  alBdavita  mid 
Winne  should  not  and  did  not  waive  the  mak- 
ing of  tbe  proofs  in  accordance  witb  the  pro- 
visions of  tbe  policy,  then  the  jury  would  not 
be  justifled  In  findiog  that  the  taking  of  such 
statements  and  affidavits  bf  said  Winne,  or  that 
the  acts  and  conduct  of  said  Winne  at  the  time 
of  taking  such  statements  and  affldavita,  oiHt- 


Where  the  Insurer  bases  bts  refusal  to  par  oo 
Otiier  arounds,  hs  therebr  waivea  his  right  to  rib- 
lectCothelrlnsulBolenor.  Bennett  v.  Asrloultural 
Ids.  Co.  luvra. 

A  refusal  to  pa;  a  poUcT  solely  'on  the  srouDd 
that  the  Insured  has  no  Utls  to  premilses  Is  a  waiver 
ot  oblecUoiii  as  to  proofs  of  losL  Oerman  Ina.  Co. 
V.  Oueck  (la.)  «  L.  B.  A.  SBE:  NlBffara  Ina.. Co.  T. 
Lee,  7B  Tex.  eu. 

Where  Uio  companj  denied  Ita  llabllltr  on  tbe 
ground  of  a  sale  la  violation  of  a  oondlclon  In  the 
poller,  it  waived  proof  of  loos  under  the  poller. 
Commeridal  U.  Aisur.  Oo.  v.  fkammon,  10  Weat. 
Bep.  887.  Ue  m.  SH. 

Dlreotlnc  Hm  Insured  to  make  proofs  ot  loaa. 
without  ob^oUon  to  a  previous  obawie  of  ooou> 
panor,  wUob  is  known  to  the  Insurerat  the  time,  la 
a  waiver  ot  objection  on  Clwt  cround.  Jerdea  r. 
Oottaie  Orova  9.  Ins.  Oo.  (Wis.)  Jan.  T,  UHl 
«  L.  R,  A. 


of  In 


waived.  Commercial  U.  Aaiur.  Oo.  V.  State,  U 
West  Bep.  a,  118  Ind.  SSI. 

Proof  of  loal  Is  waived  bf  examination  of  prem- 
liee  br  the  Inmrer'i  attent,  who  tefuaes  to  par  tlM- 
Ices.    71sherv.CreKientIiis.CD.nFed.Bep.su. 

Where  tbe  Insurer  adopt*  the  acta  of  Its  events 
Uoauaotdenr  thaauthorlljofthe  scents  to  waive 
theprool*.   OarroUv.GlrardV.Ins.Oo.T10al.lvr. 

Such  a  waiver  Is  not  prevented  br  a  provhkin  In 
the  submlsBlon  to  arbltraUoo,  In  caas  of  their  ele^ 
tlon  to  make  the  submission.    Ibfd. 

Wbere  offer  ot  proofs  would  be  a  vain  aot  proof 
ot  lea  Is  deemed  waived.  See  note  to  Kenton  In^ 
Co.  V.  Wlcginton  (Kr.)  T  I.  B.  A.  81;  Gecmao  Ib^ 

Oe.  T.  Oneok  on.) «  L.  B.  A.  ML 


idbyGoOgle 


UBDi 


Hiirn  r.  IKBURAMCS  Co.  or  North  Amebioa. 


■Utnted  K  walTN  of  the  proofi  required  by  the 
policy." 

Tbe  ttttimoDy  «u  suffldsnl  to  lUBlalo  the 
flnding  of  the  Jury.  Neither  the  adjuster  nor 
luyoDe  repreeenting  the  Company  returned  the 

Kiofs,  or  claimed  tbat  they  were  ioBufflcient. 
e  Company  recognized  the  loss,  took  all  tbe 
[Koofs  il  deemed  t^aseatlal  to  an  adjustcoent, 
ind.  instead  of  claming  tbat  they  were  iusuffl 
dent,  expresaed  aatiafactioa  with  tbem,  ana 
iiated  tbat  tbe  loes  would  iooD  be  paid.  Aa- 
imuing  the  exiitence  of  the  (acta  stated,  ffe 


think  tbe  assured  bad  a  right  to  aaaame,  until 
notified  to  the  coolraiy,  tbat  do  other  or  differ* 
,ent  proofs  would  berequired.  Therearesome^ 
crlticloDi  In  regard  to  tbe  refusal  of  the  court 
to  give  iDStruclfons,  butwbalbaBalresd^  been. 
mid  In  the  opinion  disposes  of  the  material  ob- 
Jcctiona  that  are  made.  Tbe  charge  of  the 
court  fairly  submltled  tbe  questions  InvotTed. 
to  the  Jury. 

Finding  no  error,  thejv6gmint<^&t  DUtritt: 
Court  teiS  bt  agirmtd. 

All  tbe  Justices  concur. 


KEW  YORK  COURT  OF  APPEALS  (2d  Wt.). 


Thomas  HALPIN,  BeMpt., 


liaalMMn  of  — 1'*"*^**"-'"^  toktbar  and 

moroooo,  Includbis  boiler,  eoKlne,  eto..  bains  the 
odIt  properV  ooverad  br  a  poller  of  buurauoa, 
do  Dot  conaUtut*  a  nUU  or  the  ■taadlnK  aUU 


thereot  create  a  rorfeltuTe  under  a  poller  whlob- 
provldes  tbat "  It  a  buUdloB  eoTered  b;  this  pol- 
ler aball  become  vaoant  or  unoccupied,  or  U  ar 
mill  or  menu ractorr sball suind idle  .  .  .  allUa' 
bllttj  hereunder  shall  thereupon  oeaae,"  where  a> 
lurUier  pfotWod  of  the  policy  as  to  tbe  rolUDg 
of  a  bulldlos  expreMlr  declacca  that  the  polio; 
aball  oeaie  al  to  prtver^  therein  as  well  aa  to  tha- 
bnlldlDi* 

(Uareh  n,  IBSai 


fntha 
avaiidstlp- 

a  poller  ro- 

tMlng-  lo  the  oooupaiiey  of  (ha  bnlldhiia  loaurad. 
CnnUaental  Ids.  Co.  v.  Bnekman.  IIT  lU.  SRi. 

And  Um  liMuied  Will  be  pranimed  to  have  bad 
knowledse  of  *  provlaloa  In  hi*  poller  that  the  pol- 
ler shall  be  void  In  oaae  of  tbe  propertr  heoomintt 
raoani,  nnoooupled  or  nnhihablted.  BurUnston 
Ii&  Co.  T.  Qlbbou  (Kan.)  Jan.  11,  Uea 

n>a  oondition  acalual  non-oocupanar,  In  an  tn- 
tannce  poUor.  most  be  oonstrued  and  appUed  Id 
,  releieace  w  the  iubleot  mattarot  Iheoontractand 

'  tbe  ordlnarj  Inrtdenia  attending  the  use  o(  tbe  In- 

sured property,  Hulpln  T.  Phmnlz  Ins.  Co.  US  N. 
T.ISS;  WhItnerT.Blaok  Hirer  Ins.Oo.nN.Y.UT. 

nie  written  acreement  on  a  potior  at  to  the  uae 
and  ocoupation  of  tbe  premises  mutt  be  oonstrued 
aa  an  exprea  promlnair  warrantr.  In  the  nature 
of  a  oondition  precedent,  and  •  literal  oompllanoe 
It  eaaential  to  the  rlcht  of  racoverr.  Deweea  r. 
llanhattan  lot.  Co.  U  N.  J,  L.  ZM ;  Clarson  r.Jenej 
Qtrlna-Co.  ON.  J.  L.BOD:  Hay.  Int.  I  Ut;  Wood, 
F.  Ids.  I  UB ;  naodert,  V.  Ins.  22S. 

Such  a  oondition  does  not  render  the  poller  abso- 
lulalr  void  npoD  ttae  bappenlng  of  tbe  event ;  and 
U  the  Insuier  walTes  tho  forfeiture,  nelthertbe  In- 
sured nor  It  third  person  can  treat  the  Insuranoe  ai 
void.  Qarmanla  9.  Ina.  Oo.  T.  Klcwec  (IILl  Oct.  31, 
IM; 

If  the  toaurer  does  not  ezenilae  tbe  power  In  oi 
Of  breach  of  the  condlUoo,  to  declare  the  forfelti 
whtln  tbe  assured  it  In  default,  andtbepremlaeeare 
■CiiId  occupied,  itarlshtto  dosoooanos.  and  Ita  ' 
bfUty  on  the  pollor  axaln  attachea.   Inturanoe 
ot  N.  A.  V.  Oariaod,  106  IlL  SO :  Bohmldt  v.  Peoria, 
M.  ft  7.  Iiu.  Co.  It  III.  M ;  Insuranoe  Co.  of  TX.  : 
T.  McDowell.  GO  Ill.l»j  Wcatohealar  V.  Iim.  Co. 
roMcr.  SO  IlL  in. 

Oauaee  avoiding  a  poller  on  change  of  oco 
panf^r.  or  uae  for  Imde  IncreotlnK  hazard,  are  n 
violated  br  premlEOa  beoomln^  vacant.    Someraet 
Qo.  Uut.  r.  Ins.  Co.  V.  Csaw,  i  OenL  Rep.  61S.  lU 

BLR.  A. 


KirtKi  "noeancv"  and  "non-oceupanev"  Mnitni«& 

Tbe  tennt  "vaoanoy"  and  "non^oooupanor"  ar* 
ted  Interohanseablr  In  a  poHor  whloh  tpeclallr 
provides  tbat  "Id  ease  the  prendeea  thsll  be  left 
unoccupied"  (Palna  t.  ABrloultural  lot.  Oo.  B 
Thomp.  k  C.  610) ;  or  ~  shall  remalo  unoooupled  " 
(Keith  V.  Qulnor  Mut  F.  Ins.  C^  10  Allen,  B8) ;  or 
shall  become  "vaoant"  (Cummins  v.  Axvleultunl 
Ins.  Co.  5  Hun,  D64.  ST  N.  T.  »0I :  or  "unoooupled  " 
IWustum  V.  atr  F.  Ins.  Co.  IS  Wis.  IBSi ;  or  shall' 
"be  vacated  "  (Ashworth  v.  Bullden  Uut.  P.  In^ 
Oo.  lU  Von.  tas).— the  Inauranoe  sball  be  forfeited. 

The  qunlioDi  of  vacancy  and  non-ocoupanor>- 
and  of  Increase  of  risk  from  these  and  other 
ohunyesof  ctroumttaaoea.  arequestlonsof  fsotftv 
the  jury.  OamweU  v.  Herohantt  kF.  Hut  F.  In^ 
Oo.  IS  Cuth.  IBT;  Luce  v.  Donboeter  Hut.  F.  Ina. 
Co.  lOS  Mass.  vn :  Williams  v.  People't  F.  Int.  1%.  SI 
N.T.STt;  Cummint  T.Aftrlcultural  Ins.  Co.  supra; 
Robinson  v.  Hercer  Co.  HuU  F.  Ins.  Co.  IT  N.  J.  I- 
1S4;  Wood.  Ins.  I  490. 

I>iosIIfnir.hoiiss> 

A  dwelllog-boute  ohiefly  designed  for  the  aboda- 
of  mankind  Is  oooupled  wbeo  human  beings  habit- 
ually reside  In  It  and  imoccupliil  when  no  one 
dwells  la  It.  North  American  F.  Ins.  Co.  v.  Zaen- 
ger,  SB  111.  tM :  Amerloan  Ins.  Co.  v.  Padfleld.  TB  Ul. 
lOT;  PbcenU  Int.  Oa.v.  Tucker.  02  IU.U;  Imperial 
F.  Int.  13a.  v.  Klermui,  BS  Kr-  *^i  Stupettkl  v. 
TrsDtatlBDttc  F.  Ins.  Oo.  IS  Mlch.nSj  Cook  v.  Coa- 
tlnental  Ins.  Oo.  TO  Mo.  nO;  Herrman  v.  HerchantS- 
Int.  Co.  n  N.  Y.  lU ;  Herrman  v.  Adriatlo  F.  Int. 
Co.  n  N.  Y.  lOZ :  Alston  v.  Old  North  State  Ina.  Co. 
K)  N.  a  sn ;  niamraia  V.  OonneoUout  F.  Int.  (>>.  Si- 
Wit.  Ma. 

The  pbraae  "left  unoccupied"  wlU  not  be  oon- 
strued ss  Implying  an  abandonmrat  or  willful  va- 
cation of  the  premlaea.  leaving  tbem  uncatod  for.. 
Bonneborn  r.  Manufacturers  Int.  Col  UI{.J.h.tHI. 
Objatof  ttUnilaaon. 

Tbe  object  ot  theatlpulation  agalnat  vaeaneran* 


<i;lc 


il3;  33  L.  R.  A.  712;  48 'L. 


,    IfKF:  VdhK  GoOUT  O 


VlMUJ, 


iSwond-DepoFliMqti  aQtmlng  &  Judgment  ot 
.flie  KiDgB  Cireuii  entered  upoe  ■  verdict  dl- 
■irecleil  for  plsintiff  In  an  action  brougbl  to  n- 
-cover  tbe  amount  alleged  to  be  diw  upon  a 
jKiJic;  of  'fire  inauraace.     Jffirmtii. 

. .,  fitntenisnt  b^r  Vann,  /.; 

['  -  I'liis  ia  pD  action  upon  an  Inaurance  policy 

Issued  by  the  defeiidoni  on  the  lOtb  of  Fubru- 
tf.i;.  l$^,.wLertb?  il  iaiared  the  plaintiff,  for 
tbc  period  of  one  year  from  that  da;,  "aj^ioBt 
tos3  or  danii!;e  by  Ijre,  to  an  amouDtDOtei- 
'Cceding  $2,000,  on  his  bo.Jer,  steftta-engine 
atid  cooneciloQB.  macbiaes,  marbinerr.  sliaft- 
fng.  bellioK,  puUeya,  hao^ers.  tubs,  taoks.  ta- 
i)lea,  tools,  Tate  anii  tdl  mncUiaery  and  appwa- 
tus  u«k1  in  tbe  bUiiae^  of  mnNufactui  fug 
Icither  acd  morocco,  all  cnoUiiued  in  tbe  frame 
.liulMing  snd  esteorton  situate  on  the  aoulh 
■ideof  Wallabout  Street,  alwut  37!J  feet  weet- 
""erly  from  Lee  Avenue,  Brooklyn,  L.  T." 
'  The  defendant  answered,  nlfcging  that  after 
'the  delivery  of  the  policy,  and  ueiore  Ibe  loss 
'occurred,  tbe  plainliU  permitted  "the  eaid 
^building  In  aaid  policy  meuiioned  lo  become 
vacant  and  unoccupied,  and  the  said  mill  to 
remain  idle,  .  .  .  ontU  and  Utbe  time  of  Ibe 
fire  in"  question.  It  appeared  that  tbe  prop- 
lerty  inaured  was  totally  dealroved  by  fire  on 
tbe  4(h  of  January.  18m,  and  tuat  for  acveTAl 
-rotrat hi  prior  thprmo  tbe  mofocco  fnctory  had 
■*'jCood  Htle,"  although ihe  machinery  wal  not 
removed  from  the  building. 


>0»3tey,toi  rcapoadent. 

^  Vm,na,J.,  delivered  Ihs  opinion  of  ttie  court: 
,.  Tbc  policy  in  queslioa  ia  a  Jong  inatiument, 
coDtaiiiis^.eome  providons  tbat  apply  exclu- 
sively to  mauraDceupeti  buildings  or  real  prop- 


erly, ntben  that  ap^  only  to  penuial  prapt 
erty,'  and  otliers,  still,  that  are  applicable  to 
property  of  both  kinda.  Tlie  form  was  «vi' 
donlly  designed  for  use  in  insuring  both  Undt  ' 
togclber,  or  either  kind  separately;  but  ia  tha 
latter  caae,  of  course,  certain  proviaions  wen 
not  lotended  to  be  operative,  as  there  would  be 
nothing  for  them  to  act  upon.  Tbe  only  pro^ 
vision  Bpetnflcally  pleaded  by  the  defendant  in 
ils  answer,  as  a  defense  to  tbia  action,  ia  tha 
following,  viz.:  "If  a  building  oov^ed  In 
tbia  policy  ahall  become  vacant  or  univcupiet^ 
or  if  a  mfll  or  manufactory  shall  aland  idle,  or 
berunnigbta  or  overtime,  witboui  uotice  to 
and  the  coneent  of  the  company,  clearly  stated 
hereon,  all  liayiity  hereunder  will  lliereupon 
cease;  and  if  a  building  sbali  fall,  except  aa 
tbe  result  of  a  fire,  thu  policy,  if  covering 
thereon,  or  on  property  thn-oln,  BhelTl  thereufi- 
on  immedialely  cease  and  determine." 

,  It'is  contended  by  tbe  dtfeadant  that  '^ba 
macliinery  covered  by  the  policy  constituted  a 
mill,  and  that  its  standing  idle  crealcd  a  for- 
feiture." On  the  otbei  hand,  the  plaioiiff 
claims  that  a  building  ia  tbe  sole  subject  of  in- 
■ilnace  ooMciaplated  by  the  'Stst  part  of  tM 
clause  above  ouMed,  ana  that  its  true  meaning 
(•  that  if  a  building  covered  by  tbe  policy  Bhau 
become  vacant  or  unoccupied,  or  if,  being  a 
mill  or  mnoufaetory,  itsball  stand  Idle,  all  Ha- 
ttftty  shall  at  once  celiae.  "The  plaintiff  further 
clatmB  tb^t  tbe  property  insured  waa  not  amlH 
or  manufactory,  and  that  it  was  not  insured  aa 
a  mill  or  manufactory,  but  almply  ^  pecsonal 
property. 

We  Ibink  that  tbe  plaintifl  is  right  fa  liU 
contentiwi,  because  it  wouhi  not  be  a  natural 
or  oidinary  use  of  language  to  describe  ms- 
chinerr  used  In  milling  as  a  mill,  or  In  maau- 
fsoiurfng  as  a  manufactory,  ibrrnuin  t, 
MereAanlt  Int.  Oo.  81  N.  T.  184. 

Tbe  property  insured  was  neitber  a  jnlll  nor 


•en-oL-ourniKir  )i  W>  ioBxA  Bin<'"Et  the  Incrcnwd 
Ctsb  HTlglng  Prom  the  abnenoe  or  everylmdy  whose 
dutr  or  iDlerest  miftbt  afford  jirotectlon  rromftre. 
Hoore  *,  Pheeati  F.  Ita.  Co.  3  New  Bun.  Sep,  6T,  Bl 
W.  H.  IM.    ■ 

'  Ho  a  bouse  from  wbloh  tlie  owner  or  teniult  tias 
■femovad  wilb  nodeanitDlntenUoD  of  retumlng-la 
dnoooapled  or  vacant.  Hlocpcr  v.  ffaw  Hmnriahlre 
r.lnaCo.NN.B.Ul;  HftrtaboniQ  t.  AKrlaultura] 
IbB.'Oo.  tt  Oenk  Bop.  US,  DO  N .  J.  L.  IR. 

But  a  temporary  absenoe,  or  tbe  occasional  and 
oecenary  nbaenoe  ot  tlie  famltf  or  sorvanta,  will 
not  bo  so  construed.  Phteuli  Ins.  Co.  v.  Tucker,  B2 
D[.  U :  lAHille  V.  Hoboken  F.  Ina.  Co.  13  N.  J.  L. 
1S8;  O'BrloD  v.  Commercial  F.  Ins.  Co.  8  Jonea  ft  B. 
m-,  FraukllD  F.  Ins.  Co.  v.  Ecpler,  95  Pa.  US. 

A  buildjDs  Is  not  vacant,  unoccupied  or  not  In 
nse  filthoQKb  unocoupled  except  by  a  clerk  who 
entered  and  made  repairs,  occupied  and  slept 
therein.  Stenigaird  v.  NBlloDalF.liia.Co.3eUlim. 
181;  Imperial  F.  lus.  Co.  v.  Klernan,  83  Ej.  IW; 
Bartford  F.  Ins.  Co.  v.  Smltb,  8  Colo.  tiS. 

But  where  the  tenant  with  bh  family  remnves 
from  the  Ixilldlnft.meraly  leavlu(.eoaiefiirDlQir« 
IhGreln,  and  resides  elsewhere,  ibe  buUdtng  1« 
deemed  uaoooi^ledaod  vacant-  Seaoett  v.  Acrl- 
GUlCuial  Ins.  Co.  61  Conn.  MM;  SeiMn  v.  Bawkeye 
tns.  Co-  SB  Iowa, »:  Feaha  v.  Council  BluITs  Im.  Co. 
TtIowa,E7S;  Ashworth  v.Butliiea  Mut.  F.los.  Oo, 
H?  Mass.  CS:  Corrlgan  v.  tponnecllcut  P.  Ins.  Co. 
IS  Uass.  a)8:  Oeok  v.  ConUnenlal  Ins.  Co.  TO  Uo. 
•fM  i  WaMabom  fOaa.  QSl  v.  Obairr.  M  Va.  71. 
;8  L.  R.  A. 


Imuranea  on  iMD  and  morjilnerv. 

In  a  oontraot  of  Inauranoe.  made  for  a  period  ot 
yaara  upon  a  mill  building'  and  machinery,  a  d». 
ecrtptloQ  of  ttas  property  as  a  "sawmill  building^ 
had  not  tha  effeot  to  restrict  the  use  to  the  purpoaa 
ofaiawailH.  Froat^  D.  U  *  W.  W.  Works  v.  UU- 
ItinAM.  Bfut.lDS.Co.  S7Ulnn.  SOO. 

Where  an  eagine  drlrlntr  pianino-milt  maehlDeTT 
twenly-two  feet  distant,  and  eni^ne  room  and  mlU 
building  were  connected  merely  by  a  Ihaft  trenstnlt* 
ting  power  from  tbe  engrlue  to  tbe  mUl,  and  by  a 
spout  carrylni'ihavlngra  from  mill  to  engine,  whUa 
iMneaCta  ttaeee  a  roadway  separaiad  Mid  l>itlldhin; 
insunuwe  on  suoh  ■■mill  budding  and  add]  Hon  and 
msohlaMT  therein"  oovers  such  eeiriae-room  and 
oonteats.    Homs  Hut.  Ina  Co.  v.  Roe,  71  Wla.  38. 


TO  eonsMtUte  oooupanoy  of  a  building  used  for 
manufaoturlnn  purposes,  within  a  clause  tn  an  In- 
sumnoe  policy  aj^lnst  non -occupancy,  there  must 
be  some  practJoal  uae  or  employment  of  the  prop- 
erty.   Ualpin  T.  Phenli  Ins.  Co.  IIS  N.  Y.  UE. 

But  a  building  usud  u  a  manufaolory,  wbiob  la 
dosed  and  in  tbe  hands  of  an  arent  to  rent.  Is  un- 
oeeupled.  wtthtn  a  provision  tnan  Insuninoe  pallor 
sxalnat  non-oocupaney,  altbourh  eecasioDally 
vMted  by  the  agent  and  a  watchman  wbo  realdea 
next  door.    IMd. 

A  ootton-mlll  bulldtng  Is  not  vacant  and  unoo- 
eupled  wlUiln  ■       " 


Halfin  t.  ImiiRAMCB  Co.  of  Nortb  Ambm 


nndentood.  Wbile  Ibe  nord  "mill"  1b 
to  deaciiba  "a  macbine  for  Kfindlatc."  '*  Is  also 
defined  tu  "a  building,  wilb  iM  macblaeiy, 
iibeie  ^ndin^,  or  some  procesB  of  roaoufac- 
tDring,  IS  carried  od."    Websier  Diet. 

A  manufactory  la  "a  bouse  or  place  wbere 
uything  is  manufactured."    Ibid. 

Neither  term  would  be  understood  or  used 
ij  tbe  mass  of  mankiad  to  describe  simplj 
'  roacbinery  and  apparatus  used  in  Ibe  busiuesi 
«f  mauufacluring  leather  and  morocco,"  nbtcb 
b  the  deacriptloa  iu  tbe  written  pan  of  tbe  pol- 
icj  Ibat  la  claimed  to  mean  a  mill  or  manufBC- 
tory  as  used  i a  tbe  printed  part.  If  tbe  de- 
fendant intended  to  attach  tbe  condition  iu 
qnestion  to  m act) inery  used  in  a  mill,  It  should 
have  said  so.  Id  tbe  condition  relatinj;  to  the 
fall  of  B  building  It  is  provided  that  "ibis  pol- 
icy, If  coverinp  thereon,  or  on  property  there- 
in, shall  thereupon  immediately  cease."  So 
the  clause  prohibiting  the  use  of  certain  In- 
flammable substances  provides  that  If  tbev  are 
"stored,  hept  or  used  in  anr  building  on  which, 
or  on  the  contents  of  which,  there  is  any  Insur- 
ance," the  policy  shall  be  void. 

Tbns  it  appears  that  in  certain  inslances,  by 
the  use  of  langnaee  that  no  one  could  mistake, 
the  ioaarer  made  Iu  Intent  clear  that  a  certain 
condition  sbould  apply  both  to  real  and  per- 
•onal  property.  If  It  intended  that  tbe  condi- 
tion under  consideration  should  thus  apply, 
wh/  did  it  not  say  loT  We  think  that  this  con- 
dition refers  to  a  mill  or  manuractor^  in  the 
sense  only  of  a  building  used  for  milling  or 
manufactoring,  and  that  It  has  no  application 
to   tbe    personal    property    covered    by  ibe 

Moreover,  If  there  is  s  reasonable  doubt  as 
to  tbe  meaning  or  application  of  this  clause,  it 
■bouldbe  construed  most  favorably  lo  tbe  in- 
•oretl,  because  tbe  Insurer  prepared  and  eie- 


81 


cuted  tbe  contract,  and  fs  responsible  tor  the 
language  used.  Kratzeiulein  v.  Wtitern  A*- 
lUT.  Co.  lie  N.  Y.  M,  69;  DUUbar  v.  Monu  L. 
Int.  Co.  88  N.  T.  258,  293. 

At  was  said  by  this  court  In  a  recent  case: 
"Tbe  defendant  is  claiming  a  foifeilure. 
When  a  clause  in  a  contract  is  capable  of  two 
constructions,  one  of  which  will  support,  and 
the  other  deteat,  tbe  princlmt  obligatiou,  the 
former  will  be  preferred  Forfeitures  are  not 
favored,  and  the  party  claiming  a  forfeiture 
will  not  be  permitted,  tipon  equivocal  or  doubt- 
ful clauses  or  words  contain^  in  bis  own  con- 
tract, lodcprive  tbe  other  party  of  the  benefit 
of  the  right  or  indemnity  for  which  be  con- 
tracted."   Balai  T.  HometUad  F.  Int.  Co.  60 

N.  Y.  21,  as. 

Tbe  learned  counsel  for  tbe  defendant  baa 
referred  us  to  a  case,  recently  decided  by  this 
court,  in  which  the  plaintiff  sought  to  recover 
for  a  loss  upon  the  building  that  contained  the 
persons!  property  involvea  In  this  action,  and 
destroyed  by  the  same  Are,  Hatpin  v.  Fhenva 
Ini.  (U.  118N.  Y.  185. 


become  vacant  or  UDOctnipied  tlie  insuranca 
should  cease.  We  gave  effect  to  that  condi- 
tion, which  was  clear  and  unequivocal,  by  re- 
versing the  Judgment  that  tbe  plaintiff  had 
recovered.  In  another  case  arising  out  of  the 
same  flre,  and  decided  during  the  present 
term,  the  policy  covered  personal  property  on- 
ly, described  as  contained  in  said  building; 
but  It  provided  th  St  "if  the  above-men  Honed 

Semises,"  referring  to  tbe  building,  abould 
come  vacant  or  unoccupied,  the  policy 
should  be  void.  Halpin  v.  .^tna  F.  Iiu,  Co. 
80  N.  Y.  St.  Rep.  359. 

In  that  case,  also,  we  were  required  by  the 
clear  and  unmislakiihle  terms  of  tbe  contract, 
and  the  facts  as  disclc»ed  by  the  evidence,  to 


ploj^  are  retained  In  theaervloe  of  1«eaee.  and  are 
actuall7  eosaged  at>out  their  usual  work  in  the 
mOI  up  to  and  on  tbe  Saj  of  the  Ore.  and  all  the 
plant  and  some  nutterlal  and  manufactured  gncxlB 
are  tliere.  American  F.  Ins.  Co.  v.  Brig-litOD  Cot- 
ton Mia.  Co.  16  West.  Rep.  ISO,  ISB  ni.  ISl. 

WTiete,  during  repatra  of  machinery  by  a  manu- 
tactiuiOR  company,  watohmen  were  on  daty  and 
employes  were  about  tbe  ttoUiry  from  its  elostng; 
UDiU  It  bunted,  it  Is  not  uooccupled.  Brl|irht<in 
Mtff.  Co.  V.  Beaming  F.  Ins.  Co.  Sa  Fed.  Hep.  13S; 
BriKbton  Mfg.  Co.  v.  Fire  Aaso.  of  Phlla.  Id.  SBt; 
Lebanon  Hut.  Ins.  Co.  v.  Leathen  (Pa.)  •  Ceot. 
Bep.«n. 


n  against  ceasing  to  opsrat«  a  tannery 
wUl  not  be  violated,  If  at  the  time  of  the  Are  the 
nee  of  tbe  premises  is  the  same  as  at  the  time  of  in- 
euiance.  I«hanon  Uut  F.  Ins.  Co.  v.  Erb,  1  Cent. 
Kep.  Tsa,  112  Pa.  1». 

Ttie  temporary  suspension  of  the  operation  of  a 
•team  engine  In  a  planing  mill,  msteruitly  decreas- 
ing the  risk,  the  other  business  continuing,  does 
not  avoid  a  policy  oondltloned  to  be  void  on  sus- 
pending operatloDs  without  a  special  agreemeot 
fcidoised  on  the  policy.  Allemannis  F.  Ins.  Co.  v. 
mute  CPa.)  10  Cent  ttep.  W. 

But  a  buUdlng  Insured  as  a  trip-hammer  shop!  the 
bmlneaa  therein  suspended  for  more  than  thirty 
days,  tbe  Ducblnerr  and  tools  remaining  there  and 
8  L.  R.  A. 


the  plaintiff's  son  going  through  tbe  shop  nearly 
every  day  to  see  If  ttalDgs  were  right,  did  not  con- 
stitute oooupancy.  Moore  t.  Fhtnoii  F.  Ins.  Co.  B 
New  Bog,  Rep.  67,  64  N.  H.  HO. 

A  temporary  cessation  of  the  operation  of  a 
manufactory,  occaalonod  by  the  prevalence  of  an 
epedemto.  Is  not  a  coasinK  of  operation.  Poes  v. 
Western  Assur.  Co.  T  Lea,  701. 

A  mere  temporary  Buspenalon  of  business  to 
make  repairs,  or  for  want  of  materials,  is  not  aces- 
satlou  ot  operation.  Lel>anoa  Mut.  Ins.  Co.  v. 
Leathers  (Pa.)  B  Cent.  itep.  WI. 

A  sawmill  lying  idle  for  several  weeks  for  laok 
of  water  or  want  ot  logs  does  not  thereby  cease  to 
bo  occupied.  Wliltney  v.  Blaok  Ulver  Ina.  Co.  TS 
N.  T.  in. 

The  stoppage  of  a  mill,  though  for  the  pnrpoee 
of  necessary  repairs,  without  the  required  notice. 
Is  within  the  provision  of  a  policy  that,  if  the  mill 
shall  tie  sbut  down  or  remain  Idle  from  any  cause 
whatever,  the  policy  shall  be  oonsldered  suspended 
until  work  resumed.  Day  v.  MlU.Owne™  MuL  F. 
Ins.  Co.  TO  Iowa,  TIO. 

A  tempomry  suspension  of  the  operation  of  a' 
mill  for  forty-two  days,  Dccaslnoed  solely  by  the 
want  of  logs  to  manufacture,  while  the  logs  were 
expected  daily,  downot  moke  the  policy  void,  un- 
der a  provision  that  If  tbe  mill  shall  cease  to  be 
operated,  unless  shut  down  for  repairs  without  no- 
tioa  to  and  consent  of  the  company.  It  shall  be 
void.  City  P.  ft  S.  Hill  On.  v.  Uerobants  H.  *  C. 
HulL  r.  Ina.  Co.  (Hloh.)  Nov.  If 


-VSlc 


Wkbt  ViKataiA  Sufbbmb  Cockt  or  Apivau. 


rererae  the  Jadgment  that  hid  been  rendered  i  tliat  v 
1q  favotof  the  plsla tiff.    But  ireare  railed  up-   piope~ 
on  in  the  erne  at  bar  to  enforce  a  coQtract  that       T/i,  _     , 
differs  maleriallv  from  either  of  the  otfaen  be  affrmed. 
named,  because  it  fails  to  attucb  anycondiiion  I     JJl  coacui 


3  bare  been  vlolaled,  to  tb9 


WEST  VniaiNIA   SUPREME  COURT   OP  APPEALS. 


JobD  W.  SMITH  and  Wife 


(....W.Va...,.) 

driving'  &  dngla  l>or«e>  Id  a  aprliiK  wacoti. 
along  the  road  leadlOK  from  the  Clt7  of  Chailea- 
tou  to  the  TovD  of  UaldeD,  1d  Sanawba  Ooimt; . 
At  a  polDt  In  Raid  road  where  <t  was  from  twelve 
to  oighteen  feet  wide,  two  caives  yoked  tonether 
(Kune  Buddenlr  {rom  the  pawpaw  buBhee.  and 
frlsbtencd  the  horw.  whioh  the  plaEutlS  had 
owned  for  two  yean,  aod  resarded  as  geatle;  and 
be  commeaoed  backing',  and  continued  so  tn 
do  until  be  booked  the  wagon  and  Its  oocupanta 
and  himiwlf  over  tiie  steep  river  tMDk.  wherebr 
the  plaintiff  waa  aerlDiuly  and  permaoeatlr  In- 
jured. In  a  Eult  brought  by  said  plalntill  afralnat 
the  Couotr  Court  of  Kanawha  County  to  reooTor 
damagea  tor  the  Inlurlee  BiutalQed,  It  was  proven 
by  plaintiff  that  she  oould  hare  managed  the 
horae  but  for  the  narrownesi  of  (be  niadj  that 
she  tiad  traveled  tbe  mme  road  two  or  three  times 
a  week  for  the  pravioua  two  yeais  without  acci- 
dent,—and  by  another  witness  tbat  tbe  road  wai 
*Head  note  by  SnousH.  J, 


ia  good  <xiadltlon,Bniooth  and  ctndered.BDd  that 
be  had  traveled  said  road  two  hundred  tlmea  a 
year  for  sixteen  yean,  drlvlnr  all  klndsot  bone* 
and  teams,  and  bad  never  met  with  an  aooldent ; 
that  tbe  road  at  tliat  point  was  wide  enousb  for 
two  leama  to  pais,  and  on  one  Side  of  the  road 
was  asleep  mouDtalo  which  slipped  Into  the  road 
in  wet  timet,  and  on  tbe  other  side  the  river  bank. 
Btid,  tliat  under  the  olrcumeiances  of  tbis  case, 
tbe  defendant  was  not  liable  for  nid  Injury. 


ERROR  to  tbe  Circuit  Court  foi  Eaoawbft 
County  to  review  a  ]udi;iceDt  iu  favor  ot 
plaintiffs  in  an  action  to  recover  dama^ies  for 
personal  injuries  alle^  to  liave  resulted  front 
a  defect  in  a  public  highway.     Reventd. 

Tbo  case  BulQcient);  appeara  in  tbe  opinion. 

Heatri.  Okey  Jonnaou  and  S.  C.  Bar- 
dett,  with  Mettn.  Srlveater  Chapman 
and  A.  B.  Littlepa^,  for  plaintiff  in  error; 

Tbe  County  is  not  required  lo  nuke  tb« 
traveled  part  of  tbe  highway  the  whole  width 
of  tbe  road  as  laid  out,  and  will  not  be  )iabi« 
for  defects  in  tbat  part  not  usuallT  traveled 
upon  wbicb  do  not  affect  the  safety  oi  tbe  other 
part. 


tf  OIK— ^«<fl<0«l«s.'  KuMIUtf  for  Infurtes  prodiuul  &v- 
One  who  rlolatea  a  duty  owed  to  others,  or  who 
oommlta  a  tortious  or  wrongfully  negligent  aat.  Is 
liable  not  only  for  those  Injuries  whloh  ere  the  dl- 
i«ct  and  Immediate  consequenon  of  his  aot,  but 
for  Buoh  consequenUel  Injurlea  as.  according  to 
common  eiperleooe,  are  likely  to  aud  do  In  fact  re- 
sult from  bis  act.  McDonald  v.  Snelling,  H  Allen, 
»0;  Metalllo  0.  C.  Co.  v.  Fltchburg  B.  Co.  108  Uav. 
«n;  Derry  v.  FUtner,  U8  Maw.  131;  WelUnglon  v. 
Downer  Kerosene  Oil  Co.  IU  Han.  «:  Sntetbunt 
T.  Independent  Congregational  Church.  I  li.  B.  A. 
OS,  IIB  Uass.  «I1. 

The  reeulUng  Injury  must  be  the  natural  and 
probable  consequence  of  the  original  tortloua  or 
negligent  act.  See  note  to  LouIsvlUe,  If.  A.  *  a  B. 
Co.  V.  LuoBs  (Ind.)  S  L.  B.  A .  IH. 

A  carrier's  aot.  from  which  an  Injury  reeulta,  wHI 
be  deemed  the  proximate  cause,  unless  tbe  oonse- 
queneea  were  so  unnatural  and  unusual  that  tbey 
oould  not  bavebeen  foreseen  and  provided  against 
by  tbe  Ugliest  practicable  care,  although  tbe  pi«- 
Olse  aocldent  wbloh  occurred  might  not  have  been 

anticipated.  See  Louhviiie.  K.  a.  *  a  &  Co.  v. 

Lucas.  «  L.  R.  A.  IBS,  ue  Ind.  5S8. 

Negligrence  Is  tbe  oommlBelon  of  a  lawful  aot  In  a 
aareless  manner,  or  tbe  omlFslon  to  perform  a  le- 
gal duty,  to  the  Injur;  of  anotber.  Bpllttorf  v. 
Btata  10  Cent.  Bep.  MB.  108  N.  Y.  a»:  Leblgb  *  V. 
Coal  Co.  V.  Lear  iPa.l  a  Cent.  Rep.  IM. 

The  baals  of  liability  In  negligence  Is  tbe  violation 
ot  some  legal  dutji  to  exercise  oare.  Cusick  v. 
Adams.  US  N.  T.  £6. 

Tbe  fact  that  an  aocldent  Is  unusual,  unexpected 
or  unheard  of  will  not  ezouAe  tbe  negllgenoe  whlob 
oauses  It.    Doyle  v.  Chicago,  8t.P.&K:.0.B.Co.l 
L.  B.  A.  *£0,  n  Iowa,  W. 
8L.R.  A, 


The  lost  or  Injufv  attrtbutal  to  the  f/roxttnaU  caiiM, 

There  should  be  suoh  affinity  or  oonneotlon  In  tb« 
relallon  ot  the  cause  and  the  effect,  that  tbe  Influ- 
eaie  of  the  wrongful  act  should  predominate  over 
other  supervening  causes.  Brown  v.  Wabash,  St. 
L.  *  P.  a  Co.  a  West.  Bep.  »e.  at  Ho.  App.  SSS; 
Qilllland  V.  Chicago  *  A.  B.  Co.  S  West  Bep.  US, 
19  Mo.  App.  m. 

When  there  Is  no  Intermediate  efficient  cause,  th« 
original  wrong  must  be  considered  as  nachlng  lo 
tbe  effect  and  proximate  to  it  Milwaukee  &  St.  P. 
B.  Co.  V.  Eetlngg,  H  U.  S.  M9  iKl  L.  ed.  SM\ 

In  all  cases  of  loss  It  is  to  be  attributed  to  th* 
prozlioate  cause,  end  not  to  the  remote  cause. 
This  maxim  goveins  io  caseeof  iDEurance.  Wateia 
V.  Mervhaots  Louisville  Ins.  do.  SB  tJ.  S.  II  Pet.  Sa 
9  L.  ed.  asi);  West  Mahanoy  Twp.  v.  Watson,  • 
Cent.  Bep.  54a,  llB  Pa- 8*4. 

If  negligenoa  Is  the  proximate  couae  of  the  in- 
jury, it  Is  of  no  consequence  whether  It  be  by  omla- 
slon  or  commission.  Uarrlmao  v.  PItUburgh,  C.  * 
at  L.  B.  Co.  0  Wat  Rep.  448,  IS  Ohio  Rt  U. 

Negligence  is  not  actionable  unlees  It  Is  theproi- 
Imele  cause  of  the  Injury  complalued  ot.  Halhio- 
Bon  V.  Mayer,  T  West  Rep.  TS»,  BO  Ho.  SSB;  Pitts- 
burgh. C.  A  St  L.  B.  Co.  V.  Conn,  1  Wmt.  Hep.  BOt, 
lU  Ind.  U;  Garter  v.  Chamben,  TS  Ala.  223. 

K«rllgence  In  standing  on  tbe  step  of  a  car  plat- 
form while  tbe  train  ia  In  motion  la  not  tbe  proxi- 
mate cause  of  injury  from  a  lever  or  sUmal  of  » 
switch  which  scraped  thecarsaa  thC7pased.  Bow 
V.  Northern  Pac.  B.  Co.  5  Dak.  aO& 

The  stoppage  of  a  gas  pipe  ts  not  tbe  proximal* 
cause  of  an  accident,  during  an  experiment  mada 
to  Increase  the  preasureL  Taylor  v.  Baldwin,  n 
Cal.6IT. 

when  one  keeps  a  magailne  of  eiploalvea  In  vlo- 


.    K.  . 


743;  111  r,.  It.  A.  lOll.  .■ 


S.-.  r^  R.  A.  199. 
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Bmitb  v.  ComiTT  CooKT  am  Kaxamba  CoTmrr. 


Diekeg  ▼.  Maiiu  TVtg.  Ot.  46  U«.  488;  Phil- 
Kf  y.  SitehU  Go.  Ct.  81  W.  Vs.  481. 

If  tbe  road  nas  danffeious,  tuid  the  female 
plaiDtifl  knew  It  ntis  daiiKerous,  but  she  itbh 
wUlinfc  to  risk  it  If  la^bod;  else  was,  then  the 
eridence  ahows  no  npht  lo  recover,  because 
(be  ougbt  Dot  to  have  driven  over  it,  and  It  was 
negliKCDce  in  ber  to  do  so. 

maiifu  v.  RiUJiie  Co.  CU  81  W.  Va.  477; 
Ifaere  v.  BunlingtoTi .  Id.  848;  Eubbardr.  Chn- 
tord,  85  N.  H.  53;  Baymond  v.  Lo«»U,  6  Cuab. 
634. 

If  tbe  road  was  safe  and  good  to  the  width 
of  eleTCD  to  fifteen  feet,  and  safe  to  pass,  if  the 
bone  did  not  become  ffigbtened,  and  tbe  cause 
of  the  injury  was,  not  Ihe  narrowneea  of  tbe 
road,  but  '*  the  calves  comiug  donn  from  the 
hillside  out  of  some  pawpaw  busbea,"  which 
frightened  the  boise  and  caused  him  to  back 
over  tbe  bank,  then  she  te  not  entitled  to  re- 
cover, because  tbe  fright  to  the  horse  by  tbe 
calvea  waa  the  cauae  of  tbe  accident,  a  cause 
that  could  in  no  sense  be  attributed  to  an;  fault 
or  neclect  of  the  County. 

King^rury  t.  Dedham.  13  Allen,  189;  lAind 
T.  TyagAoro,  11  Cuab.  603. 

A  county  is  not  liable  tor  every  object  which 
Kodere  a  public  road  unsafe  and  inconvenient 
tor  travelers  to  pass  over  it.  but  only  for  auch 
M  not  only  render  the  road  unsafe  and  incou- 
Tfnieni,  but  also  defective  or  out  of  repair,  and 
tbe  injury  must  be  attributable  to  tbe  defect  or 
frant  of  repair. 

Cook  V.  ChoTlntoan,  IS  Allen,  190,  note. 

The  duty  of  tbe  Cotinty  to  the  traveling  pub- 
Kc  does  not  eilend  to  Ihe  degree  of  keeping  its 

latum  at  law.  ho  Ib  not  I'.ahle  Bolelf  because  ot  nicb 
Tttilatloii.  udIiss  tbe  viulut[<iDla  tn  BOme  dsgree  tbe 
cause  of  tlio  Injurr-  LaQIq  &  R.  Powder  Co.  r. 
Teanief  (111.)  T  L.  O.  A.  303. 

Where  H  pFtBon  willfully  turned  a  stream  from 
a  hoee  ui>od  borscB  bltcbed  in  front  of  his  prem- 
iHa  and  tbey  rr<i  away  and  oolllded  with  a  watrou. 
be  was  lfat>le  for  tbe  Injuiy.  VoToaj  v.  GeldmHch- 
er.  n  Mo.  113L 

Id  determlnloB  tbe  proximity  of  cause  tbe  true 
rule  la  tbat  tbe  Injarr  must  be  the  natural  and 
probable  consequenue  of  the  negilgenoe.  Weat 
Mabanoy  Tvp.  v.  Watson.  B  Cent.  Bep.  648. 116  Pa. 
M:  Southelde  Paaa.  B.  Co.  v.  Triob,  10  Cent.  Bap. 
■JT,  117  Pa.  300. 

Tbe  ascerUilnment  Of  tbe  diviain?  line  between 
proTlmalA  and  remote  oauee.  In  actions  for  dam- 
tgea  for  Injuries  by  nettllifent  use  of  highways  by 
nllroed  lialns.  Is  so  perplexing-  that  to  a  sound 
Judgment  must  be  left  each  particular  case,  upon 
the  special  facts  belonging  to  It.  Brown  v.  Wa- 
bMb.St.  L.&P.  B.Co.£Weit.IUip.tWl.aiUo.App. 


uid  falling  against  i 

case  of  negllgenoe  Id 

r.  Wanamaker  (Pa.j 


Slipping  on  an  I 
cellar  door  do  no 
DulDtalniog  the  door.    Hunter 
tCeoLKep.  TO. 

The  mere  act  of  shooting  a  doc,  though  Itself  a 
tort,  la  not  tbe  proilmat«  cauae  of  injury  to  one 
sisirtled  by  tbe  report  who,  owing  to  previous  dell- 
cau>  health,  became  ID  from  tbe  nervous  shook. 
Benner  v.  Cnntleld,  W  Hbio.  SO. 

"nie  removal  of  ■  fence  along  a  railroad  la  not 
the  proximate  cause  of  a  subsequent  Injury  to 
cattla.     Louisville  *  N.  B.  Ca  V,  Outhrle,  10  Lea, 

Failure  to  signal  the  starting  of  a  tnln  Is  not  the 
proximate  cauae  of  Injury  to  one  who  knew  It  was 
SL.a  A. 


road  in  mch  condition  tbat  no  Injury  could 
possibly  happen. 

mi»on  T,  Okarltttown,  8  Allen,  187. 

Matn.  KnlKbt  &  Conch,  with  Mr.  Sam 

D,  Uttlepue,  for  defendant  in  error: 

The  complaint  Is  good  In  that  it  alleges  tbat 
that  particular  road,  at  that  particular  point 
where  the  Injury  occurred,  was  In  a  bad  con- 
dition and  out  of  repair  In  point  of  narrow- 
ness, and  that  that  resulted  in  the  injury  com- 
plained of. 

Stone  T.  Buibardtton,  100  Mass.  49. 

Tbe  mere  fact  that  a  travelerisramlllarwitli 
the  road,  and  knows  of  the  existence  of  a  de- 
tect therein,  nlll  not  Impose  upon  bim  the 
duty  to  use  more  than  ordinary  care  in  avoid- 
ing it 

Shearm.  &  Redf.  Neg.  S§  848, 878;  Lyman  v. 
Bampehire  Co.  1  New  Eng.  Rep.  227, 140  Mass. 
311;  J/rnry  Co.  Tump.  Co.  v.  Jadam.  88  lod. 
Ill;  Bullotk  V  New  7i>rt,09N,y.654;  Lyman 
T.  AmAeril,  107  Mass.  8B9;  Bumvhrey* y.  Arm- 
slTong  Co.  Bfl  Pa.  304;  Etant  v.  Utica,  flB  N.  Y. 
160;  Mahoney  v.  Metropolitan  R.  Co.  104  Mass. 
78;5miMT.S(.  Joii™*.45Mo.  449;  KaDanau-jh 
V.  Jancarillt,  34  Wis.  818;  Kemeort/ig  v.  Iron- 
ion,  il  Wis.  847;  Murphy  v.  Indianapolit.  S3 
Ind.  78;  WiUan  v.  Trnfalgar  A  B.  C.  Gr.  Send 
Go.  88  Ind,  886;  Huntington  t.  Breen,  77  Ind. 
29. 

Where  two  causes  combine  lo  produce  an 
injurv  to  a  traveler  upon  a  highway,  boih  of 
whicn  are  in  their  nature  proiimate,  the  one 
being  a  culpable  defect  in  the  highway  and  tbe 
other  some  occurrence  for  which  neither  party 
Is  responsible,  tbe  municipality  is  liable,  pro- 
going  to  start  or  thst  It  was  In  motion.  Barkler  r, 
Missouri  P«o.  K  Co.  96  Mo.  m. 

Wbere  cattle  slopped  on  a  high  way  by  a  standing 
railroad  train  ore  Injured  by  another  train,  tbe  ob- 
itrucUon  caused  by  tbe  standing  train  Is  too  remote 
a  cause  or  Injury  to  make  the  company  liable. 
Brown  v.  Wabash,  at,  I,,  t  P.  E.  Co.  supra. 

Damages  resulting  from  fright  or  nervous  shock 
to  a  person  not  aocuallr  struck,  caused  by  the  fall 
of  a  bundle  of  laths  through  the  oegllgenoe  of  an- 
otherpeiBon.ore  too  remote  to  be  recovered.  Book 
V.  Deuls  (Super.  Ct.l  4  Montreal  L.  Bep.  3fi6. 

Proximate  and  remote  cauae  of  Inlury.  Bee  notes 
to  Louisville,  H.  A.  A  C.  B.  Co.  v.  Lucas  (Ind.)  t  L. 
B.  A.  KM;  Brlckson  t.  St.  Paul  *  D.  B.  Co.  (UlnnJ 
SL.B.  A.T8S. 

Oo-oftroiinQ  cause*. 

When  two  causes  cooperate  to  produoa  damage 

the  proilmat«  cause  Is  iheorlglDattDg  and  efficient 

cause  wblcb  sets  the  other  cause  In  motion.    Lap- 
lelne  v.  Morgan's  L.  &  T.  R.  &  Steamship  Co.  1  L.  K. 

A.  3».  and  nule,  40  La.  Ann.  Sfll. 

If  there  be  a  concurrence  o(  some  other  immedi- 
ate agenoy.  that  event  must  have  been  the  effect 
of  the  act  complained  of  or  within  the  range  o[ 
probable  ocourrence.  Ollliland  v.  (Atcago  &  A.  R. 
Co.  Z  Weat.  Rep.  138,  IS  Mo.  App.  til. 

A  raiiroad  lawfully  tmllt  on  a  public  street,  and 
carefully  operated,  la  not  liable  for  Injury '.o  a  pe- 
destrian, run  over  by  a  passing  teem,  by  reason  of 
anow-drlfCs  on  the  ildewalk.  The  Injury  In  such 
case  results  by  failure  of  tbe  city  to  keep  Its  side- 
walks passable.   HoCandleos  v.  Chiuago  ft  N.  W, 

B.  Co.  71  Wis.  41. 

Where  the  united  and  aoDtemponneous  negll- 
genoe of  two  persons  causes  a  oolllHlon  between 
them  on  a  street,  neither  can  recover  for  Injurlea 


84 


West  VntaiaiA  Sdpjwmk  Ooubt  o 


ArrKUA 


Tided  the  iDJtiiy  would  not  bare  been  luBtalned 
bul  for  Buch  defect. 

Hheann.  &  Redf.  Neg.  g  846,  and  autboritiei 
cited  in  fuita;  Ring  t.  Cohon,  77  N.  T.  88; 
Bhrgott  \.  New  York.  66  N.  Y.  264;  H-ant  v. 
Pavinal,  B  VI.  411;  Palmer  y.  Andover.Z  Ciinh. 
m>:Baufev.  Fulton. 29  Wii, a96:  Hq/w.PhOa- 
dtlphia.  81  Pa.  44;  BrookHOe  &  C.  tump.  Co. 
T.  Pumphrey,  69  Ind.  78;  HuU  v.  EanMt  Citu, 
M  Ho.  6Ug;  OUon  r.  CAtppnm  Fafb.  71  Wis. 
058;  BurreR  Tap.  ».  PneapAw,  10  Cent,  Bep. 
328,  m  Pa.  858,  S  Am.  St.  Hep.  664;  J^orfA 
J/anA«fm  T«ip_.  t.  Arnold,  11  Ceot.  Bep.  846, 
lia  Ph.  880;  'Flags  '*'  Hudmm,  3  New  Eng. 
Itep.  603,  143  Mau.  280;  Ru'/,tilU  t.  .Attaint, 
6  Viett.  Rep.  683,  107  Ind.  475. 

Tbe  law  requires  eTer3r  road  lobe  thirtj  feel 
wide. 

Warib's  Code,  cbap.  43,  8  S4. 

The  detendant  was  clearW  guiltv  of  neglf- 
^nce,  not  only  bj  reason  ot'^the  unlawful  oar- 
Towness  of  Ihe  road  at  tbat  point,  but  also  I^ 
reasoD  of  tbe  total  absence  of  an;  protection  to 
travelers  by  feace,  railing,  barriers  or  other- 

Oiten  T  Chiprmca  FalU.  71  Wia.  iW;  Soufe 
T.  Pvitan,  39  Wis.  206,  9  Am.  Bep.  568;  Beld- 
wtB  T,  Oreenwaod'i  7'amp.  Off,  40  CoQD.  288, 
16  Am.  Bep.  33;  Page  y.  Bvektport.  64  Me.  61, 
18  Am.  Rep.  389;  He]/  v.  Philadelpkia.  81  Pa. 
«4,  23  Am.  Bep.  788;  Louier  Maenngie  Twp.  t, 
Merkhoffer,  71  Pa.  276;  Haye  y.  Gallao/ier.  73 
Pa.  186;  MeSee  t  Stdie^t,  74  Pa.  318;  BvrreU 
Twp.  y.  Uncapher.  10  CenL  Rep.  838,  117  Pa. 
858;  Earrii  v.  Clinton  Tap.  64  Micb.  447.  8 
Am.  St.  Rep.  842;  Ballimn  <t  H.  Tump.  Co. 
-    " '"  Hi.  888.  6  Am.  8t  Rep.  449. 


Encllsb.  Ji,  delivered  tbe  opfailon  of  the 

An  actlonoftreapaMou  the  case  waabrougbt 
to  the  February  Rules,  1888,  fn  tbe  Circuit 
Court  of  Eanawba  County,  bvjohn  W.  Smith 
and  Leonora  Smilh,  hii  wife,  againat  the 
County  Court  of  Kanawha  County.  On  tba 
23d  daT  of  March,  1888,  on  the  plaintiff'e  mo- 
tioQ,  toe  case  was  remanded  to  mtes,  with 
leave  to  tbem  to  amend  Ibeir  declaration,  and 
on  the  8d  day  of  January,  1889,  the  defendant 
appeared  bv  counsel,  and  demurred  to  th« 
plaintiffs'  aeclaratlou,  which  demurrer,  being 
argued  by  couQaei,  and  considered  by  the 
court,  was  overruled,  and  thereupon  tne  de- 
fendant  pleaded  not  guilty,  and  issue  was 
therein  joined;  and  thereupon  a  trial  was  had 
before  a  jury,  which  resulted  in  a  verdict  in 
favor  of  tbe  plaintiffs  for  $750.  Tbe  defend- 
ant then  moved  the  court  to  set  aside  said  ver- 
dict of  tbe  jury  as  being  contrary  to  the  law 
and  the  evidence,  and  award  it  a  new  trial, 
whieh  motion  the  court,  after  consideration, 
overruled,  to  which  action  and  ruling  of  the 
court  the  defendant  excepted,  and  the  court 
entered  up  judgment  upon  said  verdict;  and 
the  defendant  tendered  a  bill  of  excepIlonH  to 
certain  actions  and  rulings  of  the  court,  which 
was  made  a  part  of  the  record  in  the  case;  and 
the  defendant  applied  for  and  obtained  a  writ 
of  error  and  mpertedeai  to  said  judgment. 

Tbe  facta  aet  forth  in  tbe  bill  of  eiceptiona 
shows  that  tbe  female  plainlifl  was  driving  a 
borse  which  she  and  herhusband  both  regarded 
as  gentle,  returning  home  fiom  Charleston  in 
a  spring  wagon,  accompanied  b;  Miss  Emma 
Jacob,  along  the  road  leading  to  her  home  Id 
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Tbe  ne^ltBenoe  of  a  raponaible  tgettt  Interven- 
Intr  bptweea  ilefeDdant'a  neKtl8«DCe  nod  the  Injury 
tutroiBd.  i-e.  Itae  damagre,  breaks  the  oauntlixiDaec- 
tion.    MBbOB-KDT  V.  Wnrd.  Ifl  R.  I.  — .  Feb.  £i.  IBSe. 

So  wbere  hoisea  irere  rriirtil«ne(l  by  tbe  upnet- 
tin^of  a  veblcle  la  H  detective  hlKhwar.Hnd  after 
ruDnins  for  aome  dlstAiic«  were  killed  bf  atrala 
ot  cara.  the  town  autlioritlea  wera  held  not  liable. 
West  Habauo;  Twp.  v.  Watson,  B  Cant,  Rap.  Sua, 
IIZ  Pa.  S74. 

Wbere  a  person  travel Idic  by  Dieht.  driven  by  a 
drunken  driver,  Is  precipitated  down  ui  uDtencod 
liank.  the  drunk  en  aiva  of  the  driver,  aud  not  tbe 
defective  oonditlon  of  the  road,  la  tbe  proilmatfl 
cause  of  thelujiiry.  Herahcy  v.  Mill  Greek  Twp. 
Boad  Comrs.  (Pa.l  8  Cent.  Hop.  £SZ. 

OncnegHircnT  person  cannot  escape  liability  for 
bta  upgllnetica  because  the  negllitence  of  a  third 
person  concurred  In  producing  the  lojury.  Louis- 
ville. M.  A.  A  C.  R.  Co.  V.  Lucas.  B  L..  R.  A.  IK.  and 
nnlt.  IIB  Ind.  S63;  Plttshurgh,  G.  A  St.  L.  R.  Cn.  v. 
Bpincer,  SS  Ind.  18S:  filati-r  v.  Ucrsereau.  M  N.  Y. 
139;  Rarrett  v.  Tliird  Ave.  R.  Co.  tfi  ».  X.  828; 
Tbomp.  Neg.  lOSS. 

A  village  la  liable  for  personal  Injury  oaiued  bya 
faL  from  an  unguanled  sidewalk  although  the  di- 
rect cause  of  the  fall  is  ttie  negligence  of  a  third 
party  pushing  him  off.  Carterville  v.Cook(IIU4 
L.  R.  A.  TBI,  and  noU. 

NeRllgeotiy  plllns  lumber,  oonourrtiur  with  Uie 
6L.KA. 


negllgenoe  of  a  atranger,  Is  the  direot  and  proxt- 
mate  cause  of  injury  from  a  fall  of  the  lumber 
pile.   Pastenev.  Adams,  WOal.  ST. 

Drlvins  at  an  unlairf  ul  rate  in  the  atreet  la  tlia 
proximate  cause  of  a  colUslon  with  another  vehicle, 
altbough  tbe  parties  were  prevented  from  quickly 
turning  out  by  reason  of  theoondlttonof  thestreet 
railway.    De  Camp  v.  aioui  City,  71  Iowa,  ana. 

Where  the  wrong  of  one  party  places  another  In 
a  dilemma.  BUch  wrong  Is  to  be  deemed  the  proxi- 
mate cause  of  the  Injury  which  ensues.  Louisville, 
N.  A.  &  C.  It.  Co.  V,  Falvoy,2  WesL  Kep.SiiT.  104Ind. 
i».  Harrti  v.  GllntOD  Twp.  T  West.  Itep.  MS,  01 
MIeh.  US:  Ccdy  r.  N.  T.  ft  N.  B.  R  Co.  (Maaa.) 
7L.  R.  A.  U3. 

Wher^onc  Injured  by  tie  negligence  Of  anotlier 
does  all  that  a  prudent  perwin  could  have  done 
under  the  clrcumBtaiiceB  It  will  atiaolve  him  from 
the  cbarse  of  contributory  negtlHenee.  Louisville, 
N.  A.  k  V.  B.  Co.  V.  LucBB.  supra.  See  Cartcrvlllo 
V.  Cook(llL]*L.B.A.  !2L 

Effttl  vTOdaud  by  i^  tnterMnIng  come. 

Ad  intervening  cause  cannot  affect  the  tiablllty  of 
a  negligent  party.  Barrlman  v.  PitCabiirgb,  C.  &  BU 
L.  a.O}.  ttWest.  Kep.  UB.  45  Uhlo  St.  11. 

Wherethe  iDtervouiugcsuBe  and  its  probebleor 
teasoaable  cenEequencea  could  rceeonablv  hav« 
been  anticipated  by  the  original  wrong-doer  tba 
causal  connection  between  the  original  wrongful 
act  and  subsequent  inJOry  is  not  broken.  Scale  v. 
Qulf.G.  AS.F.R.Co.6STei.?ri.  Bee  nut«  to  Eriok* 
■on  V.  St.  Paul  &D.  R.  Co.  (MInn.J  5  L.  R.  A.  781. 

Tbe  fact  that  land  ot  a  third  party  iDterveDad 
between  tbe  woodland  of  the  plaintiff  and  the  d»> 
fondant's  road  would  not  alons  Iw  dedatve.  If  th« 
deatruotloD  ot  tbe  plalntlR'a  property  was  tb« 
natural  and  dlreoteSeotot  tbe  nrstflrlDg.   OTfalll 


issa 
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tbe  ToiTD  of  HaldcD;  tbat  slie  had  owned  the 
borte  for  about  two  years,  and  hod  driven  him 
from  Maiden  to  Cbarlcston  two  or  three  times 
Bweekdurini;  that  time,  and  had  never  known 
him  to  fri;:bten  ;  and  that  two  calvea  came 
down  from  tbe  hillside,  out  of  the  pawpaw 
bashes,  and  her  bone  bcimme  frightened,  and 
commenced  backing ;  that  she  tried  to  keep 
bfm  in  the  road,  but  could  not  do  ao;  that  the 
horse  backed  until  he  backed  across  the  road 
and  over  the  river  bank,  a  distance  of  about 
foity  feet  from  the  lop  of  tbe  river  banki  that 
at  the  lime  ber  bone  became  frightened  she 
was  driving  next  to  the  mountaio,  on  the 
aide  of  the  road  fnrtheat  from  tbe  river;  that 
she  tried  to  keep  the  borae  in  tbe  road,  but  he 
was  ao  badlj  frightened  abe  could  not  do  ao, 
although  be  was  a  gentle  horse,  easily  mao- 
BRed,  and  had  never  become  frightened  before; 
that  the  road  at  that  point  was  about  from 
eleven  to  eighteen  feet  wide;  that  abe  received 
iDjariea  from  said  accident  of  a  serious  and 
permanent  character,  and  waa  under  tbe  treat- 
ment of  a  physician  during  tbe  entire  aummer; 
(hat  sbe  was  keeping  a  bcwrding-hause  in  the 
Town  of  Maldeo,  but  bad  to  give  up  tbe  busi- 
ness on  account  of  the  iajuriea  received,  and 
ance  tbe  accident  had  been  unable  to  attend 
to  ber  household  affalrsi  that  there  was  not 
nwmfor  two  wagons  to  passat  the  point  where 
the  accident  occurred;  that  tbe  road  was  in 
about  the  same  condition  it  was  during  tbe  two 
veais  abe  bad  been  driviD|r  over  it :  tbat  it 
looked  danKeroiis;  that  said  plaiiitlff  bad  al- 
ways considered  it  dangerous,  but  she  waa 
willing  to  risk  it  if  anyone  else  was;  that  (here 
was  no  other  road  bv  which  she  could  return 
home;  that  sbe  could  have  managed  her  faorae 
had  it  not  been  for  the  narrowness  of  tbe  road. 
This  wna,  in  substance,  tbe  testimony  of  tbe 
female  plalnUff. 
The  testimony  of  J.  W.  Smith  was,  in  sub- 

V.  New  York.  0.  A  W.R.  Co.llS  N.T.  6M:  Vanflen- 
bors  V.  Truai,  i  Denlo.  U4:  Fullett  t.  Lonir,  Se  X. 
r.BjO;  Webbv.Rome.  W.&.O.  It.Co.igN.Y.<a}. 

But  wbeie  seveial  bulldlnss  In  luooessloTi  take 
fire,  each  from  anolber,  and  bum,  the  sparks  whlob 
•et  tbe  flntone  l>eliig  carried  past  the  last  one 
bumad,  by  a  strona  vlod  whloti  chaiiKed  I's  dlreo- 
Uon  and  subsided  t«fore  the  latter  buildings  took 
Sie,  while  lack  or  Are  apparatus  or  ladders  preveal- 
td  eitlagulahlng  Lbe  tire  at  tbe  bezlunloK.  the  burn- 
ing of  tbe  laatliulldlnii  is  not  the  proilmata  result 
of  the  aetUriK  Om  Id  tba  Bistooe.  Head  v.  Hlohola 
tL.  U.  A.  130, 118  N.  Y.:24. 

n>e  fallJDB  of  a  Her  of  berths  in  a  ablp's  cabin  la 
Hk  proifmate  cause  of  tDlury  toa  passen^r,  wtio, 
belUK  dniKKed  from  tier  plaoa  of  peril  br  l^e  atew- 
Bid.  was  daslied  on  tbe  floor  and  a«alnst  a  door  by 
tlwBudden  lurch  of  tbe  veaeeL  Smith  v.  Brltlsb  ft 
K.  A.  B.  M.  B.  Packet  Co.  li  Jones  ft  S.  88. 

A  pcreoowho  hitched  his  horaee  bj  the  llneeonly 
la  liable  for  Injury  caueed  by  their  fright  and  run- 
ning away.    Wagner  t.  aoldamltb,  78  Ind.  filT. 

So  wbereahnrae,  through  fright  at  tbe  tall  of  lee 
from  a  building,  started  and  thereby  threw  the 
driver  and  Injured  bim,  tbe  fall  of  loe  is  tbe  direct 
caoae  of  the  Injury.  Bmet^unt  v.  Independent 
OeoffreoHODal  Church,  >  L.  B.  A.  aSS.  U8  Maaa. 
an. 

The  blowlair  of  a  steam  whistle  Is  tbe  proximate 
causeof  injury  tea  traveler  by  a  bone  Iiigbtened 
bftbewhlatla.   Glbbav.  CUoag«,H.  JtSt.F.  B.O0. 
IB  Mlon.  tfl. 
SL.R.A. 


stance,  the  same,  flxing  tbe  width  of  tbe  road, 
at  the  point  where  the  accident  occurred,  at 
twelve  feet,  and  stating  that  bis  wife  is  belplesa 
now,  unable  to  do  any  work;  tbat  she  had  I4> 
give  up  her  boarding-house  in  Llalden.  and  re- 
main witb  bim  in  Charleston,  where  bis  busl- 
nen  is;  that  the  rood  wbere  the  accident  oc- 
curred, as  far  as  it  was  made,  was  a  good  road, 
and  the  road  was  a  favorite  driving  place  be- 
tween Charleston  and  Matden;  that  the  slip 
from  tbe  mountain  was  not  interfering  with 
the  road  at  the  time  of  tbe  accident,  that  he 
knew  of. 

J.  E.  Dana,  K  witness  for  the  plaintiffs, 
proved  thai  the  road  at  tbat  point  waa  sixteen 
or  eigbteen  feet  wide;  that  tbe  road  waa  a 
favorite  drive  for  pleasure;  that  be  hod  driven 
along  the  road  two  hundred  times  a  year  for 
sixteen  years,  with  all  kinds  of  horses  and 
teams,  and  bad  never  met  with  an  accident, 
and  had  never  benrd  of  one  happening  on  said 
road;  that  the  mountain  on  the  upper  side  al- 
ways atippod  after  a  heavy  rain,  but  the  slips 
were  always  cleared  away  by  parties  in  charge 
of  the  road;  tbat  tbe  many  slips  had  forced  a 
curve  in  tbe  road,  throwing  the  rood  out  close 
to  the  river  bank;  that  llie  road  was  wide 
enough  for  two  teams  to  pass;  and  that  be,  in 
driving,  passed  oilier  team?  at  said  p<<int.  end 
tbe  TiMd  waa  as  smooth  as  any  road  be  bad 
driven  over  in  tbe  County. 

W,  A.  Bradford,  a  witness  for  plaintiffs, 
proved  tbat  he  was  well  acquainted  with  the 
road  at  the  point  where  the  accident  occurred; 
aaw  ft  next  day  after  the  accident;  saw  marks 
of  tbe  wagon  wheel  where  it  went  over  the 
baok;  tbat  the  road  was  narrow  at  that  point; 
tbat  it  was  very  dlfhcult  for  two  buggies  lo 
pass,  hut  thai  tLey  might,  if  they  were  careful; 


bad  been  repaired,  but  n 


Where  a  stringer  of  a  bridge  breaks  wblle  a  per- 
son 1b  hauling  a  st«am-boller  and  a  stcaia-euKlne 
over  the  bridge,  and  bts  horses  are  Injured  by  tbe 
steam  escaping  from  the  bolter,  tbe  breaking  of  the 
bridge  fa  the  proximate  cause  of  the  escape  of  tbe 
steam  and  water,  and  tbe  townsblp  is  liable  tor 
the  damage  If  Itbastieen  negligent  Id  respect  to 
tbe  bridge.  UaKeUerv.MOQltorTwp.(Uiob.)  Dec 
£8.1889. 

Where  by  negligence  the  horses  ot  defendant 
ran  away  and  collided  with  a  carriage,  the  oocupBot 
of  which  was  killed  by  tselng  dashed  down  ade. 
predion  in  tbe  road,  there laacltrect  causal  conneo- 
Uon  tietween  the  collision  end  the  kUling.  Balk  v. 
People,  IG  West.  Sep.  sa,  l£S  111.  SBi. 

The  unbiwful  speed  of  a  train  Is  the  proximate 
OBuse  ot  a  collision  Bt  a  crossing  when,  if  tbe  trtiia 
had  been  going  only  at  lawful  speed,  the  tnvelei 
at  the  orosatng  would  have  passed  over  in  satety 
before  it  arrived.  Winstaniey  v.  Chicago.  M.  &  St. 
P.  B,Co.  T2WiB.  OT. 

Where  the  employ^  of  a  railroad  company  ptaoed 
a  torpedo  where  children  wore  in  the  habit  ot  pas- 
sing, and  one  was  Injured  by  Its  explosion,  sucb 
□egUgeuoe  was  the  proximate  cause  ot  the  injury 
sustained.  Horriraan  v.  PltlsburKh,  a  &  St.  L.  B. 
Co.  S  West.  Sep.  IBS,  4G  Obto  St.  11. 

An  unnecessary  act  whlob  would  probably  cause 
a  chain  to  break,  may  be  regarded  as  tbe  proximate 
cause  ot  tbe  injury  caused  by  Its  breakinc.  King 
V.  Ohio  &  H.  B.  Co.  2S  Fed.  Bep.  m  ' 
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tbongbt  It  wM  a  vny  diogeroiu  place,  bat 
tbal  tbere  was  plentj  of  room  for  one  vehicle 

to  ptse  la  safety,  if  tbe  horse  did  not  become 
fri(,'hlcnedi  tbat  tbere  was  a  great  deal  of  pleas- 
nre  driviDg  on  that  road. 

Dr.  Tbomas,  aootber  witness  for  tba  plHln- 
tiffs,  stated  thai,  a  abort  time  before  tbe  trial 
of  tlie  cavise  commenced,  he  eiaroined  tbe 
plaintiff  Mrs  J.W.  Smith,  and  took  a  measure- 
meDt  of  bcr  left  arm;  that  it^vas  Ibree  fourths 
of  an  inch  less  In  drcunifeieiice  than  the  light 
arni, — caused,  in  his  opinioo,  by  bd  injury. 

These,  in  aiitisfance.  conslilule  tbe  facts 
proveD  by  tbcpiaiatiffs;  BDd.  under  the  rultnga 
of  (his  court,  we  must,  in  considering  tbe  mo- 
tion for  a  new  trialj  reject  all  of  tbe  evidence 
of  the  ezceptoT  which  Is  in  conflict  with  that 
of  tbe  pUintiflB.  and  give  full  force  and  effect 
to  ihe  evidence  of  tbe  plainliffs.  See  Doieer 
T.  Churdi.  21  W.  Va.  23. 

And  the  Kimc  rule  must  be  applied  In  cod- 
ridering  the  propriety  of  the  action  of  ijie 
court  upon  tlie  motinn  to  exclude  the  evidence 
of  the  plaintiffs.  See  Wandliiig  v.  Strain.  25 
W.  Va,  H83;  FTanktin  v.  tfrio,  80  W.  Va.  37. 

Id  determining  the  oucstion  as  to  whether 
tbe  court  erred  in  overruling  tbe  demurrer  fl led 
by  Ihe  defendant  Id  this  ciise,  it  la  only  ncces- 
•ary  to  call  attention  to  the  fact  that  the  de- 
murrer was  gentTal;  and  counsel  for  the  de- 
fendant do  Dot  insist  that  there  was  any  defect 
in  the  second  count.  Neither  is  there  any  error 
apparent  on  the  face  of  said  second  count,  so 
far  as  we  are  able  to  discover;  and,  the  second 
count  being  ^ood,  the  demurrer,  being  general, 
was  properly  overruled.  Hutter  v.  Syden- 
ttriektr,  11  W.  Va.  fi36. 

Tbe  seriotifi  question,  however,  which  Is  pre- 
sented by  'bis  case  for  our  consicleraiion  and 
determination,  is  wbetlier  or  not  the  court 
erred  in  refusing  to  exclude  tbe  evidence  of 
tbe  pbtioliffs  from  the  jut^  as  being  insufficient 
to  maintain  their  suit,  or  in  overruling  the  mo- 
tion of  tbe  defendant  to  set  aside  the  verdict  of 
tbe  Jury  as  being  contrary  to  the  law  and  the 
evidence,  and  award  it  a  new  trial;  and,  as 
these  rulings  involve  so  nearly  the  same  ques- 
tions of  law  and  fact,  Ibey  may  be  considered 
toeether.  What  was  it  that  caused  the  damage 
and  injury  lo  the  female  plaintiff  on  the  day 
this  accident  isalteged  to  haveoccurred!  Her 
own  testimony  shows  that  she  bad  passed  over 
this  road  twoorthree  times  aweek  for  tbe  pre- 
ceding two  years  without  injury.  She  waa 
driving  a  horse  that  the  evidence  allows  was 
gentle,  and  waa  driving  him  on  the  side  of  the 
road  furthest  from  the  river  bank,  and  no 
doubt  would  have  passed  on  at  usual  if  tbe 
borse  had  not  become  frightened  at  tbe  calves 
coming  down  from  the  hillside  out  of  some 
pawpaw  bushes,  and  commenced  backing. 
That  she  tried  to  keep  her  hoise  in  the  road; 
but  be  was  so  badly  frightened  ahe  could  not 
do  BO,  although  be  was  ^ntte,  easily  managed 
and  never  had  become  frig-blened  before.  The 
witness  Dana  dies  the  width  of  the  road  at 
that  point  at  eig-liteen  feet,  and  J.  W.  Smith  at 
twelve  feet.  Dividing  the  difference  between 
these  witnesses  would  make  the  road  fifteen 
feet-  Then  tbe  plaintiff,  driving  at  the  edge 
of  tbe  road  oext  the  bill,  was  as  far  from  the 
river  bank  as  she  would  have  been  if  tbe  road 
had  been  thir^  feet  wide,  and  abe  had  been 
8L.R.A. 


driving  in  tbe  middle  of  tbe  nme:  and  tb« 
horse  would  have  to  back  tbe  same  distance  to 
reach  the  river  bank.  In  the  ibiience  of  the 
calves,  then,  would  tbe  narrowness  of  the  road 
have  injured  the  plalotiffT  Tbis  quealJOD  is 
answered  by  tbe  testimony  of  the  witness 
Dana  in  delailing  his  experience  for  the  pre- 
vious sijcleen  yearsin  passing  over  said  road  two 
hundred  times  a  year,  with  all  kinds  of  hontea 
and  teams,  and  without  an  accident,  and  also 
by  the  experience  of  Ihe  plainliU  beraelf,  in 
passing  over  tbe  same  road  for  two  years,  two 
or  three  times  a  week,  with  this  same  borse; 
she  encountered  no  calves  on  these  many  trips, 
and  she  met  wilb  no  accideot. 

What,  then,  are  we  to  conclude  was  ths 
proximate  cause  of  tbe  accident?  Was  It  tba 
narrowness  of  the  road?  If  such  was  the 
case,  why  had  it  not  occurred  many  times  bo- 

1  Sheann,  &  Redf.  Neg.,  g  36,  wjy.  "The 
breacb  of  duty  upon  which  an  action  is  brought 
must  be  not  only  tbe  cause,  but  the  proximate 
cause,  of  the  damsge  lo  the  plaintiff.  We  ad- 
here lo  this  old  form  of  words  because  while  It 
may  not  have  originally  meant  what  is  now  in- 
tended, it  is  not  immovably  identiflcd  with  any 
Other  meaning,  and  ia  the  form  which  ha^  been 
so  long  in  use  that  its  rejection  would  make 
nearly  all  reported  cases  on  the  question  in- 
volved unlnlelli)!ible.  The  proximate  cause  at 
an  event  must  be  understood  to  be  that  which, 
in  a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have  oc- 
curred." And  Tiote  S:  ''If  it  cannot  be  said 
that  the  result  would  have  inevitably  occurred 
by  reason  of  the  defendant's  negligence,  it  can- 
not be  found  Ibat  it  did  so  occur,  and  ptaintifl 
has  not  made  out  his  casa" 

Applying  tills  law  to  the  facts  of  this  case, 
can  It  M  said  the  condition  of  the  rond  was  tbe 
proximate  cau.sc  of  the  accidentor  injury  com- 
plained of  T  If  the  use  of  tbis  road ,  which  bad 
been  for  years  in  tbe  same  condition,  without 
any  accident  resulting  therefrom,  had  contin- 
ued uninterrupted  or  unbroken  by  any  new 
cause,  such  as  the  calves  rushing  from  the 
bushes,  would  we  be  sanclloned  in  saying  the 
injury  would  have  rcsultcdf  Or  can  we  aav 
that,  without  the  occurrence  of  that  unlooketl- 
for  event,  the  horse  would  have  backed  the 
vehicle  over  the  river  bankT  The  experience 
of  the  plaintiff  and  others  for  years  answers  in 
the  negative. 

In  the  case  of  King  Awry  Y.  Dedham,  18  Allen 
185.  it  was  held  that  "an  object  In  a  highway 
with  which  a  traveler  does  not  come  in  cooiact 
or  colliaion,  and  which  is  not  shown  to  be  an 
actual  incumbrance  or  obstruction  In  the  way 
of  travel.  Is  not  to  be  deemed  a  defect  for  tbe 
sole  reason  that  it  Is  of  a  nature  to  cause  a  borso 
to  take  fright,  in  consequence  of  which  be  es- 
capes from  the  control  of  his  driver  and  causes 
damage."  In  tbiscase  the  borse  was  frightened 
by  a  small  pile  of  gravel  in  the  road. 

And  in  the  case  of  Coot  v.  CharUtliwn,  re- 
ported in  a  note  (p.  190)  of  the  same  volume,  ft 
horse  became  frightened  at  another  horse  which 
had  dropped  dead,  and  was  lying  at  the  side  of 
tbe  street;  and  the  frightened  horse atarted aitd 
ran,  and  the  carriage  struck  tttree  and  the  curb- 
stone at  a  distance  of  about  180  feet,  throwing 
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tbe  plalntUh  ont,  and  lalnrlne  them.  There 
VM  pleut;  of  room  for  pkiDliSn  to  paBa  with- 
out coming  in  contact  with  the  dead  horw. 
Under  instructions  Butborizing  them  to  do  so, 
the  ipij  fonnd  damages  for  tbe  plaiotiffs,  aod 
tbe  delendsnt  eicepled;  and  the  case  was  w- 
▼ersed  upon  a  writ  of  error. 

Id  tbe  case  of  Tilui  t.  Northbridge.  97  Mass. 
£85,  the  court  holds  "that  wheo  a  horse,  b; 
reaaoQ  of  fright,  discdse  or  vIciouBDesa,  be- 
oomea  actually  uDContrullBble,  so  that  his  driver 
cannot  stop  bim,  or  direct  bin  course,  or  ezcr 
else  or  regain  control  over  bis  movements,  and 
In  ibis  coudllion  comes  upon  a  defect  in  a  bi^b- 
■waj,  or  upon  a  place  which  is  defective  for 
waut  of  a  railing,  b^  whicb  tbe  lojiirj  is  oc- 
casiooeij,' tbe  town  is  not  liable  for  tbe  injury 
nnleas  it  appears  that  it  would  have  occurred 
]f  tbe  horse  had  not  been  so  uncontrolUbie. 
But  a  borse  is  not  ia  be  considered  uacamrot- 
lable  that  aierelj  shies  or  starts,  or  Is  momen- 
taKIy  not  controlled  b;  his  drlvei." 

In  the  case  of  1/orton  v.  Jhunion,  reported 
lDa»'/(«[p.2fl8]to  Tilt/tv.  NbrVidrid^,  *upra. 
tbe  facts  were  somewhat  similar  to  the  case 
under  confd deration:  "A  laborer  em plojed  bj 
the  city  had  deposited  a  load  of  stones  within 
the  limits  of  the  highway,  and  near  to,  but 
Kholly  out  of,  tbe  traveled  portion  of  It,  by 
tbe  »ide  of  a  reservoir.  .  .  .  Toe  plainliffa  were 
driving  from  west  to  east,  and  had  come  with- 
in s  few  feet  of  these  stones  when  their  horse 
took  fright  at  them,  and  suddenly  began  to 
Lock,  and  cooliaued  Imckine  until  he  reached 
•  point  beyond  the  end  of  the  railing  west  of 
the  brook,  and  within  the  thirty-one  ftet  where 
tbe  bank  was  unprolected  by  a  railing;  and 
there  he  backed  bimself  and  the  wagon  over 
tbe  bank,  and  tbe  injuries  vrere  stistsined  for 
whicb  tbis  action  was  brought.  Tbe  accident 
occurred,  aad  all  Ibe  damage  was  done,  wilhin 
tbe  limits  of  the  highway.  The  plaintiffs  re- 
maiaed  in  tbe  wagon,  and  retained  bold  of  the 
reins,  and  used  tbe  ordinary  meacs  (o  control 
the  horse  and  prevent  the  backing,  bul  without 
success.  Neither  the  horse  nor  tbe  wagon 
came  in  contact  with  the  stones,  .  .  .  nor  would 
the  accident  have  occurred  if  tbe  hor^c  bad  not 
been  frightened;  and  it  was  agreed  that  'the 
accident  would  not,  probably,  have  occurred 
Lad  Ute  railing  extended  further  westward,' 
and.  .  .  tbat  the  want  ol  a  railing  at  the  point 
where  the  horse  backed  over  tbe  bank  was  a 
defect  in  tbe  higbway,  and  had  existed  for 
many  monlha."  There  was  a  judgment  for 
plaintiffs  io  the  court  below.  Cbapman,  ■/!,  de- 
livering tbe  opinion  of  the  court,  eaid:  "Tbis 
case  was  considered  by  tbe  court  in  connection 
wiib  Titv»  V.  Norlhbridije,  and  the  two  cases 
must  be  ^verned  bj  tbe  same  principle/'  and, 
after  briefly  reviewing  tbe  facts,  gave  Judg- 
ment for  tbe  defendants. 

In  tlie  case  of  Jaekton  v.  BeUeviev,  80  Wis. 
S51,  the  court  held  as  fallows:  "It  is  not  the 
duty  of  towns  to  provide  roads  which  shall  be 
safe  for  runaway  or  unmnnageable  horses,  or 
tucb  as  have  escaped  from  control  of  their 
drivers  without  tbe  fault  of  the  town;  and 
where  injuries  are  sustained  nnder  such  cir- 
cumatauces.  It  appearing  that  otherwise  tliey 
might  not  have  Deen  sustained,  the  loss  must 
fill  upon  tbeowners.  See  also  A^f  v.SaAant, 
tt  Haas.  078,  where  a  carriage  was  upset  by  a 
8L.R.A. 
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borse  getting  bla  tall  over  tbe  lines  and  becom- 
ing unmanageable. 

Tbe  plaintiff,  Mrs.  Smith,  slated  that  "she 
tried  to  keep  her  horse  in  the  road,  but  he  wai 
so  badly  frightened  she  could  not  do  so."  She 
does  not,  however,  slate  what  she  did  In  try- 
ing to  keep  her  horse  in  the  road.  Jennie 
Jones,  however,  the  witness  for  defendant, 
who  swears  (bat  she  was  driving  the  calves, 
does  tell  what  Mrs.  Smith  did,  and  her  evi- 
dence cannot  be  regarded  sa  conflicting  with 
any  evidence  offered  by  the  plaintiffs,  for  no 
other  witness  tells  what  Mrs.  Smith  did.  Sbe 
says:  "I  was  driving  two  caWes,  and  juat  as 
they  came  up  to  the  borse  the  horse  got  scared 
at  the  calves,  and  commenced  backing;  and 
Mrs.  Smith,  who  was  driving,  commenced 
pulling  on  tbe  Unea,  and  tlie  horse  kept  on 
backing,  and  tbe  wagon  and  all  went  over  tbe 

Mrs.  Bmilh  was  in  a  situation  that  would 
have  a  tendency  to  excite  a  lady.  The  horse 
was  frightened  and  backing,  and  the  wagon 
was  near  the  ed^  of  the  bank,  which  the  wit- 
nesses speak  oi^aa  being  dangerous;  and  she 
may  not  have  preaerved  thai  coolness  which 
would  enable  her  to  properly  manage  a  horae, 
although  she  was  accustomed  to  driving.  And 
pulling  on  the  lines,  under  alt  the  circum- 
stances, would  have  a  direct  tendency  to  con- 
tribute to  tbe  result.  Bbe,  however,  says  that 
she  could  have  managed  her  horse  had  it  not 
been  for  the  narrowness  of  the  road.  This  is 
her  opinion;  but  tbe  horse  kept  backing,  till 
not  only  the  wagon  and  occupants,  but  he, 
went  over  the  bank  after  Itaem. 

Upon  this  question,  as  to  the  width  a  county 
road  Is  required  to  be  maintained  and  kept  in 
order,  it  is  true  our  Sutuie  requires  that  "every 
road  shall  be  thirty  feet  wide,  unless  tbe  county 
court  order  it  to  be  of  a  different  width.^ 
The  order  establishing  Ibia  rosd  does  not  ap- 
pear as  a  part  of  tbe  record,  and  it  does  not 
appear  whether  it  was  ordered  to  be  of  a  differ- 

Ang.  &  D.  nigbn.  %  260,  says:     "It  Is  not 
required  that  towns — at  least  in  the  country — 
should  incur  Ihe  expense  of  having  the  whole 
width  of  a  higbway  of  two  or  tour  rods  pass- 
able safely  wita  wbeels  on  the  sides,  or  even  a 
double  track  for  wheels  over  all  public  roads 
icluding  causeways  and  bridges.     But  If  the 
iwn    suffers    the    traveled   part    to   become 
idened,  or  a  turnout  lo  exist  from  the  trav- 
eled part  to  a  private  way  over  adjoining  land 
with  tbe  characteristic  marks  of  a  bighway,  it 
U  bound  to  keep  such  places,  witbin  the  limits 
of  the  isjing  out  of  the  highway,  in  suitable 
repair  for  travel  usually  passing, "^referring  lo 
Rel$ey  v.  Olorer,  15  Vt.  70M;  Green  v,  Danbg, 
13  Yt.  338;  Oobi  v.  StandigA,  U  Me.  IBB,  and 
olhera.     He  says  further:     "In  many  cnses,  as 
has    tieen  remarked,   all  tbe  property  of  the 
town  would  l>e  insufficient  tor  that  purpoee. 
Tliere  may  bo  ledges  of  rocks,  ravines  and 
watercourses  in  the  road;  and  towns  are  not 
expected,   in  all  cases,  to  bridge  the  whole 
width  of  the  road,  to  fill   up  ravines  or  cut 
down  ledges  of  rock.    Tbe  moet  that  could 
*--  -equircd.  in  a  road  so  difficult  by  nature,  is 
the  sides  should  be  in  such  a  state  as  would 
it  of  tbe  passing  of  carriages  when  they 
t  without  unusual  delay  or  trouble.    'If  k 
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aUep  mountalo  aide,  or  WM  carried  up  from 
the  bed  of  a  stream  ogaiDst  a  steep  cliff  of 
rocks,  or  Ibrougti  a  narrow  notch  or  frorge 
amoDg  thebilla,  a  double  track  would  seldom 
be  cipecred,  though  places  should  be  made,  at 
DO  great  dlsiaace,  for  peroona  to  tDm  out  eo- 
tirelf,  and  others  wbere,  by  each  turning  out 
In  part,  each  could  safely  poas.'"  etc. 

'  Id  the  case  of  Dktm  v.  Maine  TOeg.  Co.  4t 
He.  483.  the  court  held  Ibat  "the  law  does  not 
require  the  town,  fn  preparing  a  highway  .tor 
travel,  ordlnarilj.  to  make  the  traveled  path 
the  whole  width  of  the  road.  Towns  are  not 
liable  forobstructioDBon  theportionsaf  ■  high- 
way not  Gonstitutiog  the  (raveled  path,  and 
T"^)  so  mnnecled  wtlh  It  as  to  affect  the  trav- 
eled portlOD  " 

iu  luu  itiee,  it  is  BTldeat  the  road  was  a  dif- 
ficult one  to  keep  in  properorder.  On  the  one 
side  waa  the  steep  river  bank,  and  oo  the  other 
the  hillside,  which  slipped  and  encroached  up- 
on the  road  in  wet  weather;  but,  notwilhsland- 
tng  these  facts,  tlie  evidence  is  that  the  road 
was  In  passable  condition,  and  waa  wide  enoufch 
for  two  teams  to  pass.  All  that  the  road  sur- 
veyor,  under  our  Statute,  is  required  to  do,  is 


rocks,  iMiling  timbor,  landslides, 
dead  animals  and  ntiier  obstructions,  and  re- 
move all  dead  timber  standing  within  thirty 
feet  Ihereof."    Code  1887,  chap.  48,  g  7. 

The  only  one  of  these  requirements  which  it 
is  claimed  was  not  complied  with  Is  the  one  in 
regard  to  the  width  of  the  road;  and  the  au- 
thorities lo  which  we  have  referred  seem  dearly 
to  indicate  Ihnt  this  reuuirement  is  not  always 
to  be  complied  with,  mit  depends  upon  lie 
charncter  of  the  country  over  which  the  road 
is  laid  out;  and,  for  a  mad  located  as  this  one 
was,  with  a  sleep  river  bank  on  one  side  and  a 
slipping  hillside  ou  the  other,  we  think  Ibe 
evidence  shows  it  waa  in  as  good  condition  as 
could  be  expected. 

Counsel  for  (he  deleadaot  in  error  quote 
from  2  Shearm.  &  Redf.  Neg.,  §  S4S,  as  fol 
Iowa:  "The  general  rule  is  that  where  two 
ciiunos  combine  to  produce  an  injury  to  a  trav- 
eler upon  a  hie'iway,  both  of  which  are  Id  their 
nature  proximate, — the  one  being  a  culpable 
detect  in  the  higbnay  and  the  other  some 
occurrence  for  which  neilher  parly  is  respon- 
sible,— the  municipnlity  is  liable,  provided  the 
injury  would  not  have  been  sualained  but  for 
such  defect," — and  quote  numerous  decisions  to 
sustain  said  proposition.  We  do  not  contro- 
vert this  proposition;  but,  under  the  eyidence 
adduced  in  this  case,  wc  hold  that  the  proxi- 
mate cause  of  the  plaintiff's  injuiy  was  the 
sudden  appearance  of  the  calves  from  the  paw- 
paw bushes,  which  frightened  the  horse,  and 
wKbout  which  the  Injury  to  plaintiff  would 
not  have  resulted;  that  the  narrowness  of  the 
road  must  be  rcganled  as  the  remoLe  cause, ' 
8L.B.A. 


olthongh  the  plaintiff  laya  "ifae  oonld  han 
managed  the  horse  had  It  not  been  for  the  nar' 
TOWoess  of  the  road." 

There  would,  however,  have  been  no  neces- 
sity for  msnafing  the  horse  If  the  calves  had 
not  frigLtenea  him.  Without  that  extraneoua 
occurrence,  ne  feel  confldent  the  plainiifT 
would  have  passed  along  the  road  as  usual. 
There  was  no  defect  in  the  road  that  caused 
the  actloD  of  the  horse,  no  bole  In  the  ground 
left  by  the  supervisor,  or  pile  of  stone  or  lum- 
ber placed  there  by  him,  that  caused  the  back- 
ing, as  there  waa  in  many  of  the  cases  reported. 
The  plaintiff  gives  it  as  her  opinion  toat  sh» 
could  have  managed  the  horse  but  for  the  nar- 
rowness; but  can  we  say,  from  all  the  circum- 
stances, the  horse  would  not  have  backed  over 
the  bank  if  the  road  had  been  thirty  feet  wide^ 
He  showed  no  Indication  of  ceasing  to  back, 
hut  kept  on  after  the  wheels  went  over,  andi 
until  be  went  over  himself;  and  I  cannot  say 
the  result  would  not  have  been  the  same  if  the- 
road  had  been  thirty  feet  wide. 

In  the  case  of  PfUUipt  v.  Ritchit  Gmintf 
Court,  31  W.  Va.  478,  this  court  held  thai 
where  the  defect  or  obitruction  in  the  road  is 
merely  a  remote  cause  of  the  injury,  and  the 
want  of  care  or  negligence  of  (lie  plaintiff  ia 
the  director  proximate  cause  of  the  injury,  (]i» 
plaintiff  cannot  recover. 

In  the  case  of  Faiceett  v.  PiUtbarg,  C.  d  8t. 
L.  R.  Oo.,  24  W.  Va.  756,  this  court  held  that 
"  (he  cause  of  an  injury,  in  coutcmpUlion  of 
law.  Is  that  which  Imniedintely  produces  it  as- 
its  natural  coDEequeace;  and  therefora,  if  a 
party  be  guilty  of  a  default  or  act  of  negli- 
gence wh.ich  would  naturally  produce  au  injury 
to  another,  but,  before  such  injury  actually 
resulia,  a  Ihird  person  does  Si^iue  act  which  is 
the  immediate  cause  of  the  injury,  such  third 
person  is  alone  responsible  for  the  injuiy." 
See  also  the  case  of  Wai/tinglort  v.  Baltimore  A- 
0.  R.  Co.  17  W.  Va.  160. 

In  that  case.  Judge  Green,  delivering  the 
opinion  of  the  court,  quotes  from  the  case  of 
Louisiana  Mut.  Int.  Co.  v.  Ticeed.  74  U.  8.  7 
Wall.  52  [10  L,  ed.  87],  from  the  opinion  of 
Jiutice  Jliller,  as  follows:  "One  of  the  moat 
valuable  criteria  furnished  us  by  these  authori- 
ties is  to  sscertain  whether  any  new  cause  baa 
intervened  between  the  fact  accomplished  and 
the  alleged  cause.  If  a  new  force  or  power 
has  Intervened,  of  itself  auQIcient  to  stand  a« 
the  cause  of  the  misfortune,  the  otber  must  he 
considered  as  too  remote." 

Id  my  view  of  the  case,  neither  the  instnie- 
tlons  a.sked  for  bv  the  plaintiff  nor  defendant 
were  relevant,  and  they  should  have  been  reject- 
ed. Disregarding,  then,  the  (estimony  offered 
by  the  defendaot.  and  looking  only  to  the  tes- 
timony of  the  plaintiffs  for  the  facts  and  cir- 
cumstacces  of  the  case,  and  applying  the  law 
tberew,  the  judgment  of  tlie  Oireutt  Court  mutt 
be  Tevemed,  and  the  case  remanded;  and  a  new 
trial  is  awarded  the  appellant. 
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&jidi«M  H.  MILLER.  Appt.. 

Lather  HENDENHALL,  Rapt. 

(....Minn.,,,.) 

•1.  ThaBteta  holdatlMUtla  toilMMiU 
Ib  BaTlcmbto  watera  lo  loir-witer  mark  Id 
tnat  for  tbe  people,  and  chlrfl;  for  the  proteo- 
tkm  of  tbe  rlgbt  of  navlgKUiiii. 

t.  TliarlpMiBaewBerUanUtledtoaU 
to  end  make  Improvements  In  ttae  shallow  walsn 
Id  front  of  bts  laad  to  Hie  Hoe  of  iiBTiRBblliV. 
uid  such  Improvementt  lo  aid  of  DATlgsUon  are 
reoosnlMd  n  a  public  as  well  al  private  beneat. 
neae  rtehta  pertain  to  Che  uie  and  oocupancr  of 
the  eoil  below  low-WBter  mark,  and  are  valuable 
propenr  rights,  and  the  eierulse  thereof,  tbough 
aibject  to  Male  revulatloOiOanonlr  be  interfered 
Willi  br  the  Btate  for  pubUo  purposes. 

8<  ^ba  aatBibUshmeiitof  a.d)>ckoTfaarbor 
UBe  In  punuaDoe  of  legislative  tutborltr  la  to  be 
oomidered  aa  riving  to  the  owners  of  tbe  upland 
tbe  privilege  of  BUlnc  In  and  bulldliw  out  to 
■neb  llneL 

4.  Wbere theoirneraafiiplmiid, border- 
ing npOB  tha  Ba^  of  Suparior,  In  this 
Btate.  after  (be  eatsbUshment  ot  tbe  dock  line, 
adopted  a  Burrer  aikd  plan  of  Improvement  for 
the  use  and  oocupatloD  to  inch  Hue  of  the  sub- 
mersed land  abreast  of  tha  upland  owned  b; 
tbem,  In  conneotlon  wltb  the  navlsatlon  of  the 
laka,--Hc{(I,  that  the^  might  not  onij  poBaeas, 
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ooonprand  lmpro*ethenmethemteIret.lnoaa- 
neetlon  wllb  the  dry  land,  but  might  ooncedo  ti» 
olber  pardea  the  same  righia  within  the  doiA 
lino,  and  mlgbt,  by  the  approprlaM  eovenani* 
and  nipnlatlooa  In  the  deedi  to  tbelr  graDleee  of 
tbe  upland,  and  of  sltea  used  or  to  be  used  and 
Improved  under  low-water  mark,  obligate  eaob 
and  all  to  respect  and  reooffnize  the  valldlt;  of 
such  (rrantamade  In  conf ormlt]'  with  tbeseneral' 
plan  of  Improvement  of  the  premlaea  wltbln  the 
dodk  line,  all  such  grantees  thus  becoming  a 
partjr  Uiereto:  and  Id  such  case  a  court  ot  equity 
will  not  Interpose  In  favor  of  a  grantee  of  the 
upland  to  set  aside  prior  deeds  to  gmntea*  of 
tltee  in  tbe  lubmenied  land. 

(April  8,  UQO) 

APPEAL  by  plaintiff  from  ao  order  of  the 
District  Court  for  St.  Loula  County  su<> 
talnlng  a  demurrer  to  tbe  complniiit  ia  ao  ac 
tion  to  have  a  conveyance  of  certain  land 
covered  by  the  water*  of  Duluth  Harbor  de- 
clared of  uo  eflecl  aod  to  lemove  tbe  alleged 
cloud  thereby  cast  on  plaiDtlS's  title.     Jif' 

The  facta  fully  appear  in  tbe  opinion. 
Meiari.  Maihoii  &  Howard,  tor  nppelTant; 


fivers,  belong  lo  the  State. 

Brtibiiu  V.  St.  PaJilAS.  0.  R  Co.  2.3  HInn. 
ni;  Union  Depot,  S.  R.  &  Trantfer  Co.  t. 
Brunwiek,  81  Hton.  297. 

Tlie  eaiabliitbiDent  of  a  dock  lloe,  under  au- 
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All  lb»  aoll  below  blgb-water  mark,  within  the 
limits  of  the  State,  where  tbe  tide  ebbs  and  tlows, 
that  la  the  subject  of  exclusive  propertr  and  own- 
enhip,  t>eloDg>  to  the  Slate,  subject  only  to  such 
lawful  srants  of  such  soli  as  may  have  beretofuni 
been  made.  Hess  v.  Huii,  S  Cent.  Bep.  e8^  U  Md. 
KM. 

But  this  soil  Is  held  by  tbe  State,  not  only  subfcct 
to,  but  In  some  sense  Utruxt  lor.  the  enjoyment  of 
certain  public  rights,  among  which  Is  tbe  common 
liberty  of  taking  fish,  as  well  shell-Qeb  as  fioatlos 
fidu  I«J,;  Smith  v.  Maryland.  U  U.  S,  18  How.  Tl 
(IS  L.  ed.  MBt:  Martin  v.  Waddell,  41  U.  8.  IB  Pet. 
WT  (10  L.  ed.  B97J:  Den  v.  Jcney  Co.S6  U.  B.  IS  How. 
1»  ai  L.  ed.  JB7);  Cortleld  v.  CorjeU,  I  Wash.  C.  a 
XI:  Fleet  v.  H^eman.  U  Wend.  4K  Arnold  v. 
Mundy,  a  N.  J.  L.  I;  Parker  v.  Cutler  UUIdam  Co. 
»He.3SB;  Peck  v.  Lockwood.t  Day.S;  Weston  v. 
Bampaoo,  S  Cusb.  UT;  1  Vattel,  chap.  £0, 1  g«. 

Tbfl  State  succeeds  to  the  owoersblp  of  channels. 
and  lands  under  them,  formed  by  ftmdual  en- 
croachment of  tbe  sea.  In  case  of  permanent  acqul- 
sitk>D  by  the  sea;  but  when  the  water  disappears. 
tbe  pttiprletorshlp  returns  to  the  original  owner, 
wltbout  reference  to  the  lapse  of  time.  Mulry  v. 
Norton.  1  CenL  Bep.  748. 100  N.  T.  4Z4. 

The  sovereign  sucoeeds  to  the  owneiship  of  such 
Islsoda  only  as  are  originally  created  In  tideways 
outside  the  bounilariea  of  individual  ownership. 
Itrid. 

Title  to  land  under  water,  and  to  the  shore  below 
ordinary  higb-water  mark.  In  navigable  rivers  and 
■ima  of  the  aea,  was,  by  common  law.  vested  In 
the  sovereign.  Barney  v.  Keokuk,  M  CT.  B.  BSi  (H 
L.  ed.  EZW;  Bmlth  v.  Uarylaod.  ntprti;  Pollard  v. 
Hagan.  M  D.  8. 8  How.  lU  lU  L.  ed.  586)1  QoodUtle 
8L.  R  A. 


T.  Klbbe,  W  U.  8.  «  How.  ili.  (13  L.  ed.  280);  Teecb»' 
maober  v.  Thompson.  18  Cal.  II:  People  v.  Davld> 
son.3aCBLa79:  State  V.  Sargent,  4fi  Conn.  3!iS:  Com. 
V.  Alger,  T  Cuah.  &3:  Weston  v.  Sampeoo.  B  Cush. 
34T:  Com.  V.  Eloibury,  S  Qrny.  Ulj  Qougb  v.  Bell, 
£3  N.  J.  L.  411;  Betl  v.  Oough,  ^  N.  J.  L.  e»;  Stevens 
V.  Pnlcrwin  &  N.  K.  Co.  34  N.  J.  I,.  SSS;  Providence 
Steam  Eninne  (^.  v.  Providence  &3.Steem9bip Co. 
12  H.  I.  348;  Oalveeloo  v.  Menard.  23  Tex.  SU;  • 
Kent.  Com.  tSl;  1  Oi.  Com.  IID,  JM;  Hale,  De  Jure 
Mar.  chap.  4. 

In  England  only  tide-waters  were  regarded  aa 
navigable.  This  rule  has  been  adopted  In  many  of 
tbe  States  of  this  country;  and  In  them  the  public 
title  to  beds  and  sbnres  of  navigable  streams  Is 
couQned  to  tide-waters.     Bsmey  v.  Keokuk,  nc 

Slnoe  tbe  decision  In  Tbe  Genesee  Chief,  in  IBSlilS 

U.S.  UHow.  44S,  13  L.cd.  lUliSi.  declaring  all  tbe  groat 
lakes  aad  rivora  of  tbe  oouotry  navigable  that  are 
really  Buob.  tbete  la  no  longer  any  reason  for  tbua 
restriotlng  tbe  title  ot  tbe  State  except  as  a  change 
might  Interfere  with  vested  rlghtaand  established 
rules  of  property.   Ibid. 

In  Iowa  the  true  rule  has  been  adopted,  and  It  I* 
held  that  the  bed  of  the  Mississippi  River  and  lla 
banks  to  high-water  mark  belong  to  the  State,  and 
thatthe  title  of  a  riparian  proprietor  eir  tends  only  to- 
that  line.  Jbld.,-  Uenwick  V,  Davenport  &  N.  W.  U. 
B.  Co.  49  Iowa,  8S4. 

This  rule  applia  to  land  bounded  upon  tbe  river 
generally.    Barney  v.  Keokuk,  tupro. 

Public  authorities  have  the  right.  In  Iowa,  to 
build  wharves  and  levees  on  tbe  l)ank  of  tbe  Mis. 
Blsslppl  Itelow  high-water  mark.— tbe  title  below 
that  line  being  In  the  Slate,— and  make  other  Im- 
proveoients  thereon  necessary  to  navigation  or 
public  pasaage  by  raUwaya  or  otherwise,  without 


M 
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thoH^  of  tbe  Legislature,  csDDOt  be  regarded 
aa  in  aay  whv  operaling  aa  a  coDTeyaace  from 
the  Slate  to  the  dparisn  proprietor  of  snj  title, 
interest  or  eatale  In  Ibe  space  bctweeo  Ibe  abore 
aod  tLe  dock  liae  aa  eatablished.  Tlie  title  lo 
the  back  and  tbat  to  the  submerged  laad  re- 
TDaio  precisely  as  they  were  before  the  dock 
lioe  was  established. 

Gould,  Waters,  §  198:Wetmon  Y.Brooklpn. 
GatLiqhl  Co.  43  N.  Y,  894;  Atta-Oen.  v.  Had 


n  Tvatul  B.  Co.  27  N.  J.  Eq.  17fl;  Boatoa  A 
.  Steamboat  Co.  »,  ifunton,  117  Mass.  34;  Pw- 
pU  V,  Broadway  Wharf  Co.  81  CbI.  83;  Bana 

'  ■     "■  ftm    '  "   -  - — '■ 


Jackaon  BtrtetWhaTf  Co.  81  Cal.  \\^\  Killing 
T.  Johnaon,  18  Cal.  67;  Sehurmeier  v.  Si.  Paul  £ 
P.  K  Co.  10  Minn.  82;  St.  Paul  A  P.  H.  Co.  v. 
&A!*m««T,  74  U.  8.  7  Wall.  272.  287  (IB  L.  ed. 
74,  78);  MeMatni*  v.  Carmichael,  8  Iowa,  1; 
Cliamplain  A  8t.  L.  H.  Co.  v.  YaUntine,  IS 
Barb.  481. 

Tbis  case  falUwitblD  therullogof  tbii  court 
in  Lake  Siiptrior  Land  Co.  t.  Emtrton,  88  Mion. 
406,  which  holds  that  the  riparian  right  be- 
loD^Djc  to  the  owner  of  the  shore  ia  a  mere 
natural  right  It  exists^ure  natura.  It  la  a 
light  incident  to  the  use  of  land.  It  follows 
the  ownership  and  use  of  tbe  twnk  and  cannot 
be  severed  from  the  abutting  land. 

For  these  reasona  a  deed  of  conveyance  by 
the  owner  of  tbe  shore,  of  tbe  submerged  land 
in  front  of  bis  premises,  is  iooperative.  It 
passes  no  eatsie  or  interest  in  land. 

Lake  Superior  Land  Co.  y.  Emerton.SS  Hlnn. 
406;  EanfoTd  v.  St.  Paul  *  U.  S.  Co.  (Minn.) 
June  10. 1S89. 

It  ii  doubtful  whether  the  covenant  for  ^tle 


should  it  attempt  to  assert,  aa  against  fia  grtui- 
Ice.  the  riparian  right  incident  to  Other  land 
owned  by  it, 
BttM  T.  Eennadj/,  4S  III   ffl;   Brigham   T. 

Smith,  4  Gray.  297, 

CoveTianls  for  title  in  a  deed  cannot  operata 
against  the  assigns  of  the  covenantor  even 
when  named,  excepting  In  tbe  one  case  of  ft 

Rawie,  CovenanU  for  Title,  g  813. 

Where  tbe  truth  appears  upon  the  deed  or 
tD.<itrun)eDt,  a  party  sbalt  not  be  estopped  from 
taking  advantage  of  It  even  to  the  extent  of 
showing  that  Ibe  grantor  had  nothing  to  ;rant. 

PeUetreav.  v.  Jackton,,  11  \Vend.  110,  118; 
Wheelock  v.  Henihaui,  IB  Pick.  MX;  SineUtir  v. 
Jackton,  8  Cow.  548;  3  Devlin,  Deeds,  §  1273. 

To  charge  land  with  the  burden  of  a  cove- 
nant, there  must  be  some  privity  of  estate  be- 
tween the  covenantee  and  the  aasicnee  of  th« 
lands  so  burdened  or  he  will  not  be  charged 
with  the  covenant. 

Brtwr  V.  MarthaR,  18  N.  J  Eq.  837;  Na- 
tional Union  Bank  v.  Segur,  \Si  N.  J.  L.  178, 
lUiVanRenitelaer  v.  Smith.  27 Barb.  104,  146; 
Plymouth  T.  Caner,  16  Pick.  183;  NorcTou  v. 
Jamet.  1  New  Eng.  Bep.  837.  140  Mass.  188: 
Uvrd  V.  (7ur(M.  IBPick.  468;  Blin  v.  Keiinedg, 
43  ni.  67;  Corning  v.  Troy  Iron  AJtail  Faetoru 
40  N.  Y.   191. 

The  benefits  of  these  covenants  and  agree- 
ments will  not  at  law  accrue  or  pass  to  tbe  de- 
fendant. They  do  not  raa  wiih  the  l&ad 
allempred  (o  be  conveyed  to  him. 

Am.  nott  lo  Speneer'i  Com,  1  Smith,  Lead. 


■the  anent  of  the  adjaoent  proprietor,  and  without 
malriDg  blm  oompensatlDn.    Ititd. 

On  tlie  admlHloD  of  a  oew  State  Into  tbe  Union, 
the  "shore"  orllde  Innds  tliereln  not  disposed  of 
t>r  the  Culled  States  prior  thereto  become  the 
propertr  of  tbe  8tata.  c:aae  v.  Loftui  (Or.)  9  L. 
B.  A.  B84.  3»  Fed.  Rep.  T30. 

Upon  admieaton  ihe  State  of  lUtnota  became  ea- 
UUedtoand  posseasedof  all  Lhe  rights  of  dominion 
which  beloDged  to  the  orlfflnnl  Btalea.  Huse  v. 
Glover,  Ufl  U.  8.  543  {30  L.  ed.  tS7). 

The  abutting  owner  haa  a  right  Of  acceas  from 
bb  land  to  tbe  water,  and  tuaj,  subject  to  the 
|)ower  of  the  LCRUsture,  erect  and  maintain  a 
private  wharf  for  bli  own  oonventeDCe,  so  long  at 
be  doee  not  materially  Interfere  with  the  righia  of 
the  general  public,    due  v.  Loftus.  lupra. 

Tbe  water  front  on  tbe  bay  of  "Florida  Promen- 
ade"—a  public  park  in  the  CIC7  of  Apalach  loola. 
Florida,— was.  at  the  time  of  tho  dedloatlon,  vested 
tn  the  United  States,  but  on  the  admlwlon  of 
FlorldaasaBtalc,  became  vea(«d  In  her.  Hugo  r. 
ApBlachleola  Oyster Oumlngft  Fish  Co.  (Fla.J  Aug. 
Sl.lBSe. 

Tbe  title  to  the  shores  of  tide  waters  In  this  State 
bas  duoe  been  devested  by  statute  In  favor  of 
littoral  owners.  Qeiger  r.  Filor.  8  Fla.  XX:  Aiden 
w.  Plnney,  13  Fla.  818. 

The  Bulnnerited  lands  otabay,  notdlspoaedof  by 
the  State,  aie  her  property,  and  are  not  sul)Jeot  to 
dlaposlUoD  by  the  adjoining  land  owner.  Huge  v. 
ApalaohlDola  Oyster  Canning  t  Fish  Oo.  supra. 

Under  tbe  New  Jersey  Riparian  Laws,  lands  below 
the  high-water  mark  of  navigable  waters  belone 
to  the  State.    Boboken  V.  Peniuylvanla  B.  Co.  Ut 

tr.  B.  au  rsi  I.,  ed.  stsi. 

Tbe  Colonial  patents  to  Long  Island  towns  vested 
In  them  tbe  tltie  to  the  soil  under  the  waten  of  the 
bays  wllhla  the  bounds  of  the  patent*.  Ro«  v. 
'fiL.R.A. 


Private  Individuals  assertlnB  title  to  a  part  of  the 
shore  wKhln  suoh  bonds  must  eatabllsh  tbe  devea- 
tlture  of  the  title  of  the  town  and  lis  acquisition 
by  them.    Boe  v.  Strong.  10  CenC  Rep.  S3, 107  N.  Y. 

ax. 

The  State  may  either  tell  or  oonvey  Its  title  to  • 
riparlsD  owner  or  his  assigns,  or.  In  ease  of  tbelr 
neglect  to  take  from  the  Stale  tts  graoti  on  the 
terms  offered  them,  to  a  stranger  who.  succeeding 
to  Its  title,  has  no  relation  to  the  adjacent  riparian 
owoer,  except  that  of  common  boundary.  ~  Hobo- 
ken  V.  PeonsylvanlB  R.  Co.  gupra. 

a  ranteee  from  the  Slate  tiave  exclusive  posses- 
sion of  the  premises  against  an  adverse  claim  of  ■ 
municipality  to  an  easement  over  them  by  virtue 
of  a  dedication  or  the  streets  Co  high- water  mark 
by  a  former  proprietor  of  the  premlsije  to  whom 
rights  Buch  grau tees  have  sucoeoded.  Ibid,;  Com. 
V.  Alger,  7  Ci»h.  S3:  Com.  v.  Roibory,  9  Gray,  ISl; 
Arnold  V.  Moody.  S  N.  J.  L.  1;  Bell  V.  Gough,  S3  H. 
J.  L.  831:  Atty-Qen.  v.  Delaware  ft  B.  a  R.  Co.  87 
"    ~  Atty-Oen,  v.  Hudson  Tunnel  &. 


Co.  1 


.178. 
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r.  right  to  aoO  to  louMcidcr  nurft. 


The  proprietor  of  land  on  navigable  water  baa  an 
exclusive  right  to  the  soil  lietween  high  and  low 
water  mark.  Cor  the  purpose  of  ereetlng  wliarrea 
and  stores  thereon.  Indies  Seamen's  Friends  So- 
ciety V.  Haistcad,  G8  Conn.  144. 

Hud  flats  on  a  seashore,  between  Ugta  and  low 
water  mark,  may  l>e  used  for  any  purpoae  wUoh 
does  not  Interfere  with  navigation.   ItM. 

The  owner  may  liulld  upon  and  Inoloae  tt.  But 
while  ODvered  with  the  sea,  the  pnbUc  have  the  rtgU 
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Oo.  8th  Am.  ed.  1T4;  Martin  v.  Drinan,  128 
Hass.  51S. 

Mr.  W&lter  AyMrs,  for  lespondent: 

So  for  aa  aoytblQg  bul  tbe  pure  le^  title  U 
concerned,  lands  under  water  Id  this  State  to 
tlie  point  of  niiTigabilitj  are  absolutelj  the 
property  of  the  shore  owner. 

Tvck  V  Oidt,  28  Fed.  Rep.  738. 

Tue  owner  of  city  lots  bounded  on  navigable 
streams,  tike  the  owner  of  any  other  lands  thus 
bounded,  may  limit  bis  conveyence  thereof 
vitbtn  specific  limits,  if  he  »hall  so  choose. 
Walaon  v.  PeUtn.  26  Micb.  608. 

Tbe  ownership  of  the  land  under  the  water 
will  become  lerercd  from  the  laud  upon  the 
bank  adjacent  wlien  aucb  is  tbe  manifest  in- 

fymilh  T.  Ford,  48  Wis.  115;  Barker  v.  Bata, 

13  Pick.  255,  28  Am.  Dec.  678. 

Tbe  covenant  entered  into  by  plaintiff  runs 
iritb  hia  land,  even  under  U>e  strict  legal  doc- 

Sh'aber  v.  St.  Paid  Water  Co.  80  Minn.  179; 
EetUe  niTer  S.  Co.  v,  Sutern  B.  Co.  (Minn.) 
Oct.  4.  1889. 

Where  it  distinctly  appears  in  a  conveyance, 
drber  by  a  recital,  an  admission,  a  covenant  or 
otherwise,  thai  itie  parlies  actually  intend  tn 
convey  and  (o  receive  reciprocally  a.  certain 
(Slate,  they  are  estopped  from  denying  the  op- 
eration of  the  deed  according  to  its  intent. 

BavUg  V.  MeQ>y,  8  Or.  259;   dark  v.  Bdktr, 

14  Cal.  627;  2  Herman,  Estdppel,  §4  642,  648, 
«70. 


Vanderburgh,  J.,  delivered  tbe  oplnioD 
of  tbe  court: 

This  case  involves  tbe  consideration  of  the 
riparian  rights  of  the  owners  of  lands  abutting 
upon  tbe  Dulnth  Harlrar  or  Ray  of  Superior, 
in  the  sboala  or  land  covered  hy  water  between 
low-water  mark  and  the  deep  or  navigable 
waters,  and  vrittiln  the  dock  or  bartior  line 
eslabliebcd  by  the  authority  of  the  Legislature. 
These  waters  are  within  the  jurisdiction  of  the 
state  and  federal  governments,  end  the  State 
holds  the  title  to  low-water  mark  in  its  sover- 
eign capacity,  in  trust  for  the  people,  for  the 
purpose  chiufly  of  protecting  the  rights  of  nav- 
igation. But,  though  tbe  title  is  noniinally  in 
the  State,  the  common  right  of  tbe  people  ia 
limited  to  what  is  of  public  use  for  tbe  pur- 


poses of  navigalioD  and  fishery;  and  tbe  ripa- 
rian owners  are  fwrmitted  to  eo}oy  the  remaio- 
ing  rights  and  privileges  in  the  soil  urder  water 
beyond  their  strict  Iwundary  lines,  after  con- 
ceding to  tbe  Stale  all  tbe  public  rights.  Gould, 
Waters,  §  168. 

Tbe  right  of  access  and  communlratfon  with 
tbe  navi^ble  waters,  which  pertain  peculiarly 
to  tbe  ownership  of  the  upland,  in  order  to  tw 
available  and  of  practical  use,  necessarily  in- 
cludes the  Tigbt  to  Sll  in  and  to  build  wharvea 
I  and  otber  structures  in  tbe  shallow  water  in 
front  of  such  land,  aud  below  low-water  mark, 
and  tbe  exercise  of  such  rights,  tbou^h  subject 
to  stale  regulation,  can  only  be  interfered  with 
tor  public  purposes;  and  such  improvemenU 
are  encouraged,  because  Ibey  are  in  tbe  general 


to  UB?  il  ror  pun>o#«s  of  DBVtBBtioD.  Boston  7.  Le- 
as w,  E8  U.  S.  ir  How.  1»  (IB  L.  od.  US). 

Tbe  SiBte  also,  to  prevent  eDcroHahniDals  In  tbe 
httrlK)!?,  mar  estabUsb  Uuos,  and  liciit  this  power 
of  Qua  owner  over  tils  own  properly.    Ibid. 

Tbe  riparian  owner  of  land  onl;  biistberl?bt,un- 
*f  North  Carolina  Entry  taws,  to  enter  tbe  water 
front  up  to  deep  water,  (or  the  purpose  of  ereotioira 
wliartiandlnsuohcase.thetltle  to  thelandpewee. 
GregOTY  T.  Forbes,  M  N.  C.  H. 

Tbe  State  can  grant  land  under  navlgHble  water 
for  wharf  purpoeee  onlj;  and  county  commlsslon- 
eis  hsve  no  power  to  confer  upon  h  party  a  right 
to  build  a  wbarf  uponsucb  land  for  the  purpose  of 

■  public  rood.   Ihia. 

Bj  N.  Y.  Laws  ISTG,  chap.  3(8,  the  dock  depart- 
tnmt  of  Kew  York  City  was  glvon  authority  not 
prevloualy  pogjesnod  to  authorize  tbe  ereotton  of 
■beds  on  IkM  Htver  pleis,  and  prevlouB  licenses 
were  legalized.  People  v.  BaJtlmore  &  O.  R.  Co.  11? 

K.  Y.  wa 

Riparian  ownon  of  land  on  East  Blver.  In  Brook- 
Ifn.  bave  a  superior  rlatat  to  build  wharves  and 
collect  tolls,  and  may  collect  damasks  for  a  wrong- 
ful fnterfareoce  with  their  rights.  Steen  v. 
Brooklyn,  1  Cent.  Bep,  7B8, 101  N.  Y.  6L 

A  riparian  proprietor  whose  land  Is  bounded  by 

■  navigable  river  hat  the  right  Of  access  to  the 
narl^ble  part  of  Uie  river,  and  the  ngbt  to  make 

■  lutdlnf,  wharf  or  pier  lor  bis  own  use  or  for  tbe 
tae  Of  tb«  tmbllc.  Yates  v.  UUwaukee,  TT  U.  B.  to 
WalL  ttT  00  L.  ed.  SU);  St.  Paul  A  P.  B.  Co.  v. 
SeburnieleT,  71  IT.  a  7  Wall.  £71  (IB  L.  ed.  »). 

He  haa  tbe  right  to  use  tbe  sbore  In  front  of  bis 
land  for  any  purpose  not  Inoonslstoat  with  the 
Ttgbls  of  the  pnbUa  Parker  v.  West  Coast  Paek- 
fngOo.SL.ILA.a.lTOr.  til);  Boston  v-  Lecrsw, 

a  dook  alooK  the  sbore  and  ex- 
rj  distance  Into  the  water:  and 
vbentbuf  aiectad,  tbe  dock  Is  an  appurtenance  or 
the  real  estata.    TMk  v.  Olds,  B)  Fed.  Bep.  ns. 
SURA. 


Right  to  construct  pters,  wtiarea,  etc 

Piers  or  landing  places,  and  even  wharves,  maj 
be  private  or  public,  altbougb  the  property  maybe 
In  an  Individual  owner.  Duttou  t.  Strong,  66  tJ.  8. 
1  BUok,  *3  aT  L.  ed.  28). 

Tbe  owner  may  have  the  right  to  their  szcluidTa 
enjoyment,  and  mSiy  construct  tbea  for  his  own 
exclusive  useorbeneflt.    Ibid. 

His  right  la  property  of  which  tlie  owner  can  be 
deprived  only  If  necessary  that  It  be  taken  for  th« 
public  good,  upon  due  compensation.  Yates  v. 
Milwaukee,  77  U.  8. 10  WaU.  W7  (18  L.  ed.  9641. 

But  If  erected  without  other  authority  than  hia 
mere  ownership,  the  structures  are  unlawful  and 
he  will  be  liable  for  damages  caused  thereby.  At- 
les  V.  Northweelem  Union  Packet  Co.  88  D.  B.  H 
Wall.  Se8:Z2Iked.  ai9J. 

Wharves  and  permanent  piers  constructed  by 
tbe  riparian  proprietor  on  tbe  shores  of  navigable 
rivers,  beys  and  arms  of  the  sen,  or  on  tbe  1ake«, 
wbere  they  do  not  extend  below  low-water  mark, 
are  not  a  nuisance,  unless  they  are  an  obetruoUon 
to  navigation.    Button  t.  Strong,  mpro. 

Bucb  structures  dlBOT  materially  from  wharves 
or  piers  made  to  aid  navigation,  and  regulated  by 
city  or  toyia  ordinances,  or  by  statutes  or  other 
competent  anthorlty,  and  from  piers  built  tor  rail- 
road brldgts  across  navigable  strouns,  which  are 
autborlied  by  Acts  of  Congren  or  statutes  of  the 
Slates.   Atlee  v.  Northwestern  Union  Packet  Co. 

A  railroad  oompaoy  under  the  power  of  eminent 
domalu,  granted  by  the  Btate,  cannot  approprlaw 
his  pier  to  Its  own  use  without  compensating  him. 
Davenport  *  N.  W.  B.  Co.  v.  Beowlok,  IIK  V.  B. 

lao  (2G  L.  ed.  Gil. 

Rlorit  MifijscI  to  eonlroL 
The  state  of  CXllfomla  did  not,  by  granting  the 
use  of  tbe  water  front  to  the  (^tyof  San  Francisco, 
surrender  oontiol  of  the  navigable  watsis  of  tb» 
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intertat  at  navlgattoD  ftnd  eominerce,  sad  are  a 

public  as  well  as  a  privaie  beneflt. 

In  Dutton  t.  Wron^,  66  U.  S,  I  Black,  33 
[17  L.  ed.  82],  It  fi  Mild  that,  "wberever  the 
wHler  is  too  aboal  to  tw  navigable,  tbere  U  the 
■ame  Decessity  lor  such  erectiuns  for  lake  Davl- 
galion  aB  la  tue  bays  and  arms  of  tbe  sea;  and 
where  that  Decessily  exists  it  te  difflcult  to  lee 
any  reason  for  denying  to  tbe  adjaceot  owner 
the  right  to  supply  it. 

And  In  Tate*  v.  MUxeaukee,  77  U.  S.  10  Wall. 
497  [18  L.  ed.  984],  it  is  held  broadly  Ibat  these 
riparian  privilegeB  are  to  be  treated  aa  valuable 
property  rigbts,  wbicb  cannot  be  taken  or  in- 
terfered with  for  public  use  without  compensa- 
tion. Union  Depot,  8.  R.  *  Tranter  Co.  v, 
Brujimiek,  81  Hinn.  801. 

And,  If  a  stranger  makes  a  filling  or  an  ot)- 
ItructioD  in  tbe  waters  in  front  of  his  land,  tbe 
owner  of  the  adjacent  upland  may  enjoin  its 
conliuaance,  or  teca^ei  ia  trespaas,  if  not  in 
eject  menl. 

In  tbe  case  before  us  tbe  complaint  shows 
tbat  a  corporation  known  aa  the  "  Dululh  Im- 
provement Company"  was  Ibe  owner  of  a  large 
tract  of  land  bordering  upon  llie  watprs  of  Du- 
luth  Harbor,  wbicb  communicates  with  Lake 
Superior,  and  is  navij^ahle  for  large  boata  and 
vessels.  In  front  of  this  land,  and  for  a  con- 
siderable distance  Into  Ibe  bay,  (be  water  is 
aballovr,  and  not  navigable;  and,  in  pursuance 


of  legislative  antbority,  a  dock  or  harbor  lln* 
bad  been  duly  ealabllshn]  by  the  City  of  Du- 
iutb,  extending  in  front  of,  and  at  a  dIsUnce  of 
a  thousand  feet  or  more  from,  the  low-water 
mark  on  tbe  tract  of  land  referred  to.  There- 
afler  the  Improvement  Company  caused  this- 
land,  together  with  tbe  land  In  front  thereof 
under  water,  out  to  tbe  dock  line,  to  be  sur< 
veyed  and  platted  into  lots  and  blocks,  piers, 
■lipa,  avenues  and  streets,  and  caused  a  plat 
thereof  to  be  duly  made  and  recorded  under 
the  name  of  the  "  Bay  Front  Division  of  Du- 
luth,"  and  thereafter  proceeded  lo  eonvef 
divers  lots  and  parcels  of  the  platted  land,  as- 
well  land  under  waterastbedry  1and,todtvera 
persons,  by  reference  to  the  recorded  plat,  and 
by  conveyances  of  the  form  set  out  in  the  com- 
plaint, and  containing  special  covenants  and 
Etipulationa,  as  hereinafter  mentioned.  Tli» 
complaint  further  proceeds  as  follows:  "That 
on  orHbouttbe37Uiday  of  June,  18S7,  tbesaid 
Duluth  Improvement  Company  sold  and  con- 
veyed to  Luther  Mendenball,  defendant  herein, 
by  deed  duly  executed,  a  copy  whereof  is  here- 
to annexed  and  made  a  part  of  this  complaint, 
the  following  described  tract  or  parcel  of  land, 
tbe  same  t)eing  a  part  of  tbe  land  hereinabove 
referred  to,  to  wit:  Ail  tbat  part  of  block 
twenty-aeven  (27)  in  tbe  Bay  Front  Division  of 
Duluin,  Brst  re  arrangement,  according  lo  tbe 
recorded  plat  thereof,  that  lies  easterly  of  » 


boy  and  tbe  rlfht  to  erect  proper  wharves  and  use 
tliem.    Payne  v.  Engll^b,  TV  CoJ.  HO. 

lif  the  oommoD  law  of  MaeBocbusetta,  the  gran- 
tee at  land  on  navlKuOle  waters  whcro  the  tide  ebbs 
andtlowi  Is  owner  of  the  soil  tieCween  hlgbondlow 
water  mark.  Boston  v.  Leoraw,  6B  tl.  B.  IT  Uow. 
1K6  (U  L.  ed.  118). 

The  Aot  ot  1806,  obap.  IB,  operates  ai  a  lestslntlve 
Sraatof  tbe  Inlenst  In  tbe  soU  below  tow  water 
andcODfen  tbe  rlgbt  to  lot  ownen  on  Acusbnet 
Etlver  to  build  wbuivea.  Hamlin  v.  Palrpolnt  MfK. 
Oo.  i  Kew  Bng.  Kep.  143,  lU  Mass.  Gl. 

Tbe  private  Interest  In  aubiuersed  soli  at  (be  liol- 
tom  of  a  river,  which  had  beon  granted  to  a  person 
by  a  State,  la  subject  to  tbe  paramouDt  right  of 
the  public  to  use  tbe  river  lor  navlgstloa.  and  of 
the  United  States,  In  tbe  regulation  of  oommcrce 
and  DsvlgBUon.  Hawkins  Point  Llshthouse  Case, 
88  Fed.  Kep.  n. 

A  State  Legislature  may  anthorlm  the  building 
of  a  bridge  or  atber  structure  tending  to  obstruct 
the  navigation  of  a  navigable  river  wbicb  is  al- 
tOBCther  within  Its  own  boundary:  and  It  is  only 
when  Congrem.  by  virtue  of  the  oonatitutlonal  pro- 
vision, acts  as  to  sucb  obstruclions.  tbat  lis  will 
must  be  obeyed  so  far  as  may  be  Dcccaaary  to  In- 
sure free  navigation.  Oreen  A  B.  R.  Nav.  Co.  v. 
Chesapeake,  O.  &  B.  W.  H.  Co.  (Ey.)  2  L.  R.  A.  UO.  g 
Inters.  Com.  Rep.  GIS. 

A  license  under  tbe  New  Jersey  WTiarf  Act  con- 
fers no  right  on  licensee,  unless  be  owns  the  upland 
abutting  on  tide-water.  New  Jeraejr  Z.  &  I.  Co.  v. 
Harris  Oanal  k  Bka.  Co.  IB  Cent.  Hep.  842,  U  N.  J. 
Gg.39S. 

Tbe  owner  of  Uie  land  abutting  on  thnslxeam  bas 
a  license  to  lUIln  and  dook  out  to  such  extent  as 
does  uot  Interfere  with  public  rlgbtA.    Ibid. 

Under  the  Cblltornla  atatutes.  a  title  to  a  lot  on 
the  Bay  of  San  Francisco  was  Id  subordination  to 
tbe  oontrol,  by  tlie  City  of  8aji  Frabclsco.  over  the 
space  Immediately  beyond  the  line  of  tbe  water 
front,  and  to  the  right  of  the  State  to  r««ulate  the 
construction  of  wharves  and  other  Improvements; 
and  bla  erection  of  a  wbart  wai 
8L.R  A. 


on  tbe  soli  of  the  Btate.   IMd.;  Weber  v.  Stale  Hao 
bor  Coiura.  85  U.  8. 19  Wall.  57  |21  L.  ed.  ^8). 

Public  authorities  have  the  rlghl.  In  Iowa,  ti» 
build  wliarvea  and  levees  on  the  bank  of  tbe  Mis- 
sissippi l)elow  hfgli-water  mark,  and  make  other 

public  passage  by  railways  or  otberwlBe.  without 
the  oaaent  ot  tbe  adjacent  proprietor,  and  wlth- 
out  luakiDgblmoompensBtlOD.  Barney  v.  Keokuk|. 
M  U.  S.  aS4  (3*  L.  ed.  S*). 
Tbe  com)>act  between  Virginia  and  Maryland  of 
tbelrcltlzons  "tbcprlvllet.'eof  niak- 


ariyiog 


Potomac  only  BO  far  as  tbey  were  "adjiiiuing' 
tlidr  lands."  rutomao  Steamboat  Co.  v.  Upper 
Pulumac  Steamboat  Co.  lOB  U.  B.  S7E  (ZT  U  ed.  IDTO). 

Suhject  to  the  exceptions  eslabllsbed  by  par- 
amouDt  law,  the  City  of  New  Orleans  has  the  right 
of  tniildlng  levees  and  wharves  on  the  banks  of  tbe 
Mississippi  Hlver,  within  its  oorporato  Umita.  for 
the  public  utility.  Now  Orleaos.  U.  «  T.  B.  Co.  T. 
ElltrmBn,  Itft  O.  8.  Ififl  iM  U  ed.  10141. 

Hlpadan  rlntits,  how  coQfern?d.  See  nolss  t» 
Haines  v.  Hall  (Or.)  B  L.  R.  A.  MB;  Fulmer  v.  Will- 
tarns  ^Pa.)  1  L.  R.  A,  W3 ;  UroukB  v.  Cedar  Brook  * 
3.  a  E.  Imp.  Co.  (Me.)  7  L.  R.  A.  4fflL 

^lenntlon  of  rffthl. 
The  title  to  tbe  upland  t>orderlng  on  a  iCBShuro, 
and  the  appurtenant  rights  In  tbe  shore  and  the 
mud  Hata  l>etwceD  high  and  low  water  mark,  are 
separable,  and  either  may  be  conveyed  wltboul  the 
other.  Ladles  Seamen's  Friends  Bocletyv.Holslead, 

A  riparian  owner  conveying  land  may  reaarva  t/> 
hlmseK  the  right  to  build  wharves  out  Into  th« 
water  from  such  land.  Parker  v.  West  Ooast Pack* 
Ing  Co.  S  L.  H-  A.  81.  If  Or.  Uft 

A  oonveyanoe  ot  land  on  a  river  bank  passes  all 
the  land  between  falgb-waler  mark  and  the  ordi- 
nary stage;  and  a  survey  whiob  merelr  goes  to 
high-water  mark  Is  not  oorreoC.   HsM  T.  Obener, 


i,  Google 


Mjlleb  t.  Mbndenball, 


Gm  tbrongb  said  block,  parallel  wilb  And  at 
equal  dUtaDces  from  tbe  Ifaes  dividing  said 
block  from  block  twentynlx  (28).  and  from 
block  twentT-eiefat  (2a)  In  said  divisloD.  That 
Said  Dulutb  Improvement  Company,  on  or 
aboQt  tbe  SOth  day  of  Jolr,  1887,  sold  nod  con- 
reyed  to  plaintiff,  by  deed  duly  executed,  and 
idfotical  ID  form  with  and  comaiaiag  the  same 
Mveaaala  as  the  deed  to  Luther  MeDdeoball, 
bereinabove  referred  to,  tbe  fulloning  described 
tract  or  parcel  of  Isnd,  being  a  part  of  tbe  land 
bereinabove  referred  to,  to  wit:  All  tbat  part 
■of  block  twenty-seven  (27)  In  tbe  Bay  Front 
Dindon  of  Dulutb,  flrat  rearrangement,  ac- 
tordiDE  to  ihe  recorded  plat  thereof,  that  lies 
westerljr  of  a  line  tbrougb  said  block  parallel 
vitli  and  at  equal  dl^lHcce  from  the  lines  di- 
Tidlnz  said  block  from  block  twenty-six  (36), 
and  from  block  twenty-eight  (38),  In  said  di- 
Ti^ion,  saving  and  excepting  bo  much  of  said 
met  as  lies  within  one  hundred  (100)  feet  of 
the  somberly  boundary  line  thereof,  which  said 
pmpcrty  so  excepted  is  hereby  dedicated  for 
tbe  perpetual  use  of  a  alip  orwalerway  for  the 
use  and  benefit  of  the  ownere  and  occupants  of 
property  abnlting  thereon.  Plainlift  funlier 
alleges  that  the  greater  part  of  said  block  27, 
to  as  aforesaid  conveyed  to  plainlia  by  the 
Dnluth  Improvement  Company,  consisted  of 
in  land  ana  shore,  and  that  the  same  extended 
to 'the  tow-water  mark  on  aaid  bay.  That  all 
of  that  part  of  naid  block  37,  ao  as  aforesaid 
conveyed  to  Luther  Mendenhall  by  said  Duluth 
Improvement  Company,  lies  under  tbe  water 
of  the  bay,  bejond  (helow-nBter  mark  of  said 
bar,  and  in  front  of  and  between  that  part  of 
Ni'd  block  27  so  as  aforcxaid  conveyed  to  plain- 
tilT,  and  saiil  establiEhed  dock  or  wharf  line 
npon  aaid  Diilulh  Harbor.  That  the  said 
Luther  Henileiihall  claims  title  to  the  part  of 
nid  bjuck  27  bo  as  aforesaid  conveyed  to  him 
by  the  Dulutb  Improvement  Company  under 
and  by  virtue  of  said  deed  of  conveyance  lo 
him,  and  claims  tbe rigbttocutofland exclude 
plaintiff  from  access  to  the  navigable  waters  of 
nid  bay  over  and  across  his  part  of  that  l)lock. 
and  denies  tbe  right  of  the  plaintiff  to  dock  out 
or  make  improvements  in  front  of  hiapartof 
the  block  to  tbe  eBtablinbed  dock  line,  and 
cldms  and  asserts  that  all  the  riparian  rights 
to  which  plaintiff  would  be  entitled,  as  owner 
-of  tbe  shore  along  said  harbor,  are  absolutely 
CQI  off  and  limited  by  the  conveyance  so  as 
aforcKaid    made   to  him,  said  Jlendenhall,  as 


these   parties,   and    to  other    grantees  of   the 

!>l3itea  lands  above  referred  to,  we  find  the 
ollowiim  clauses,  covenants  and  stipulations, 
Til.:  "Together  with  all  the  hereditaments 
thereunto  belonging,  or  In  anywise  appettain- 
ing,  but  subject,  nevenbele$«,  lo  tbe  reserva- 
tions, esceptiotu  and  conditions  of  this  instru- 
ment. And  the  said  parly  of  the  Srst  part,  for 
lieelf,  Ita  successors  and  assigns,  does  covenant 
wilb  the  said  party  of  tbe  second  part,  his  heirs 
and  assigns,  that  It  has  not  made,  done,  exe- 
cuted or  suffered  any  act  or  thing  whatsoever, 
whereby  the  above-described  premises,  or  any 
part  thereof,  now  are,  or  at  any  time  hereafter 
■hnll  or  may  become,  imperiled,  charged  or 
Incnmbered  in  any  manner  whatsoever;  and 
the  title  to  the  above-granted  premises,  against . 
SL.  R.A. 


...  the  said  party  of  the  first  part  will 

forever  warrant  and  defend.  It  being  the  lO' 
tention  hereby  to  vest  in  the  said  party  of  the 
second  part,  uls  heirs  and  assigns,  forever,  the 
exclusive  right  to  use,  occupy  and  enjoy 
tbe  space  covered  by  the  above-mentioned  Iota, 
as  laid  down  upon  the  said  recorded  plat  of 
said  Bay  Front  Division  of  Dulutb,  flrat  ri 


or  claiming  tbe  use  or  occupancy  of  said  apace 
hv  virtue  of  liparian  ownership  or  otherwise. 
This  conveyance  is  and  shall  be  construed  as* 
contract  between  tbe  parties  hereto.  Tbechar- 
acler  and  extent  of  the  premises,  and  the  lights 
and  [privileges  thereunto  appertaining,  whether 
riparian  or  other  rights,  ahall  be  determined 
solely  by  reference  to  the  plat  of  said  division, 
and  no  rights  or  privileges  of  any  kind  shall 
pass  by  tliis  conveyance  except  such  aa  said 

Elat  shows  to  t>e  appurtenant  to  tbe  premise! 
ercin  conveyed.  Tbesaid  party  of  thesecond 
part  thereby  estops  himself,  his  heirs  and  as- 
signs, from  asserting  or  cluming  that  the  lota 
or  blocks,  if  an;^  are  shown  on  said  plat,  be- 
tween the  premise*  herein  conveyed  and  tbe 
established  dock  line  along  the  northerly  aide 
of  the  Bay  or  Harbor  of  Dulutb,  are  not  land, 
and  estops  himaelf  from  claiming  or  asserting 
any  rights  orprivilegea  under  this  grant  in  any 
part  of  the  territory  covered  by  said  plat,  ex 
cept  such  as  would  solely  by  reference  to  said 
plat  vest  la  him." 

Tbe  case  comes  here  upon  appeal  from  an 
order  sustaining  a  demurrer  to  the  complaint 
In  connection  with  the  general  statement  in  re- 
spect to  the  rights  of  riparian  owner*  already 
made,  we  are  to  consider  Lbe  additional  fact  of 
tbe  eatablisbment  of  tbe  dock  or  harlior  line, 
and  tbe  effect  of  tbe  restrictive  covenants  in  the 
deeds  to  (he  respective  partiiBs.  The  court  will 
take  notice  of  tbe  extensive  commerce  and 
great  shipping  interests  which  must  be  accom- 
modated in  the  Dulutb  Harbor,  and  which  will 
require  corresponding  facilities  in  the  Way  of 
local  improvements,  which  must  be  made  in 
great  measure  by  private  enterprise;  and  m  this 
case  we  may  assume  that  the  plan  adopted  by 
the  Dulutb  Improvement  Company,  in  Iba 
eurvey  and  plat  of  tbe  submerged  land  in  con- 
nection with  the  upland,  was  one  which  was 
suitable  and  proper  for  the  improvement  and 
occupation  of  tbe  same  in  tbe  interests  of  navi- 
gation, so  as  lo  subserve  tbe  public  as  well  as 
private  interests.  The  action  of  the  Btale, 
through  the  Legislature,  in  ealablisbing  ilie 
dock  lines,  is  to  be  construed  in  connection 
with  tbe  established  doctrine  of  riparian  right* 
of  which  we  have  spoken,  and  the  praclicaluBe 
permitted  and  necessarily  made  by  riparian 
owners  of  land  under  water  in  front  of  the  dry 
or  upland. 

In  Abom  v.  Smith,  13  R.  I.  878,  it  is  said  by 
the  court  that  the  ownere  of  the  upland  are  in 
such  cases  impliedly  permitted  to  carry  tbe  up- 
land forward  to  the  harbor  line,  so  that  each 
owner  will  occupy  the  part  abreast  his  own 

In  Qerhard  v.  Seekonk  Riwr  Bridgt  Comrt., 
IS  R.  I.  834,  a  New  Eng,  Rep.  fli9,  and  in 
Engt  T.  pKkham,  11  R.  I.  228,  224,  it  Is  held 
to  be  ft  permission  and  invitation  by  the  State 
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to  tbe  riparian  owner  to  Oil  out  and  l^coTpor- 
«i«  the  flats  with  bis  upland  to  the  line.  £f- 
dridge  t.  CoweU,  4  CaL  60. 

In  FiUMmrg  B.  Oa.  v.  Bolton  AM.  R.  Go.,  8 
Cush.  71,  ft  appeared  tbat  the  T^gialature  bad 
established  a  harbor  line  for  Boston  Harbor, 
but  pi'ohibltinfc  the  exlensioa  of  ihe  existing 
wharves  to  the  line  without  legislative  permis- 
aloD,  Aft«Twards  the  LegislBture  passed  an 
Act  authorizing  tbe  owners  of  certain  wharves 
to  extend  them  out  to  tbe  line.  This  Act  was 
held  to  be  a  grant,  and  not  a  mere  revocable 
llceaee  (pa!;e  UT);  and  in  Maiidin  v.  Pairpoint 
Mfg.  Co. .  141  Mass.  57, 2  New  Eng.  Eep.  143, 
a  legislative  authority  to  extend  wharves  (o  the 
cbannel  of  a  river  was  held  equivalent  to  a 
■jantof  a  possessory  title,  if  not  an  absolute 
biterest  in  the  soil.  In  Norfolk  r.  Cooke,  27 
Gratt.  488,  the  court  treats  the  right  to  use  and 
occupy  the  land  within  such  lines  with  wharves, 
etc.,  as  a  qunllQed  proprietary  Interest  in  the 
soil,  Bufflcient  to  support  an  action  for  the  pos- 
session. Ouy  T.  Hermance,  6  Cal.  74;  Pomct-  v, 
Toaevm.  2S  Gratt.  768. 

But  the  title  of  the  State  la  not  eitiiig|uished 
by  such  legislative  action  merely.  In  this 
country  the  generally  accepted  doctrine  Is  that 
tbejtt*  prwatum.  passcji  to  the  owner  of  the  ad- 
jacent lands,  and  in  this  State  extends  lo  low- 
water  mark,  with  the  accompanying  riparian 
rights,  while  the  j'im  publievm  belongs  to  the 
State,  which  holds  tbe  title  to  tbe  soil  under 


"The  « 


tee  For  the  public,  and  the  use  of^navlgable 
waters  is  inalienable."  3  Kent,  Com.  427. 
See  Com.  t.  A.lgor,  7  Cush.  89,  93. 

The  Stale  is  authorized  to  regulate  tbe  exer- 
cise of  rioarian  rights  in  tbe  interests  of  the 
public,  add  may  also  make  concesslona  to  pri- 
vate owners  of  possessoiy  rights  in  the  soil  of 
naTiysble  waters,  the  effect  of  which  will  be 
to  aiYe  them  private  aod  exclusive  rights 
eouTvalent  to  a  grant.  Gould,  Waters,  §g  IBS- 
While  the  public  right  of  navigation  and 
fishery  may  not  be  extinguished  until  the  wa- 
ters are  excluded,  yet  after  the  submerged  land 
is  filled  or  occupied  tbe  riparian  owner  will 
have  the  exclusive  right  of  possession,  and  the 
entire  beneficial  interest;  and  whether  his  do- 
minion would  be  absolute,  and  his  title  inde- 
feasible as  against  the  State,  is  not  nece<<sary 
to  inquire.  Union  Depot,  8.  R.  is  Trantfer 
Co.  V.  Bruntitick,  rupra. 

Tbe  action  of  the  Legislature  In  establishing 
a  barbor  line  is  to  be  construed  as  a  regulation 
of  tbe  exercise  of  tbe  riparian  right.  It  settles 
tbe  line  of  navigability,  above  which  the  State 
will  not  {Dterfere;  and  is  an  implied  concessinn 
of  tbe  right  to  build,  possess  and  occupy  to  tbe 
established  line,  which  amounts  practically  to 
t.   qualified    possessory   title.      141   Mass.  67, 

The  importance  and  substantial  character  of 
these  rights  are  recognized  by  the  couris,  and 
there  is  a  growing  tendency  in  different  direc- 
tioDS  to  give  effect  to  contracts  and  grants  •- 


her  T.  TTMt  &«*  Paxktng  Co.  17  Or.  615,  S  L. 
R.  A.  SI. 

It  is  true  the  right  of  access  and  communi- 
eation  with  tbe  navigable  waters  belongs  ez- 
8  L.  R.  A. 


clusively  to  the  riparian  owner,  except  wltb 
his  permission.  But  if  in  U)e  case  of  a  railway 
corporation  be  may,  for  a  coDslderalion.  con* 
cede  tbe  right  to  occupy  with  its  road-bed  tU* 
land  under  tbe  shore,  and  obstruct  such  com> 
munication  by  a  valid  contract,  which  we  pre- 
sume will  not  be  questioned,  why  may  he  not 
contract  with  n&tuni  persons  to  grant  to  them 
tbe  right  of  possession  sod  occupancy  of  build- 
ing sites  within  the  dock  line  for  wharves  or 
elevators,  for  use  in  connection  with  naviga- 
tion, or  such  other  purposes  (the  State  not  ob- 
jecting), as  the  grantees  may  be  advised,  with 
right  of  way,  if  need  be,  over  bis  land,  or,  ns 
in  this  case,  impliedly  over  streets  laid  overtba 
same  as  designated  in  the  plat  and  dedicated 
to  the  public  useT  In  many  instances,  how- 
ever, sucb  right  of  enti^  or  easement  of  pas- 
sage may  be  found  enlu^ly  unnecessary,  ihv 
occuimnt  having  olber  mpans  of  reaching  Iba 
Ukui  in  goo.  Il  the  riparian  owner  may  make 
such  improvements,  and  afterwards  grant  and 
convey  his  possessory  title,  or  conlraot  lo  do  so, 
the  courts  ought  not  to  stand  upon  so  nsrrow- 
a  distinction  as  that  he  may  not  bind  himself 
by  contract  that  another  may  have  and  enjoy 
the  same  posticssory  rights  In  a  partic-jlar  aita 
or  lot  which  he  has  in  il;  for  his  right  is  not  » 
mere  revocable  license,  though  held  in  subor- 
dination to  the  public  inleresi,  and  subject  to 
some  restraint  for  tbe  general  good  as'Diber 
property  msj  be,  though  differently  situated. 
Com.  V,  Alger,  tupra,  95. 

There  can  be  no  doubt,  we  think,  that  a. 
lease  of  Biicb  property  would  be  operative  be- 
tween the  parties,  and  a  subsequent  purchaser 
of  (be  upland,  with  nollce  and  expressly  sul>- 
ject  thereto,  would  also  be  bound  to  respect 
the  lessee's  rights. 

In  rclcrence  to  a  lease  of  a  mill-site  In  the- 
bed  of  the  Mississippi  River  (at  a  pbice  not 
navigable),  this  court  says  in  St.  Anthony  Falls 
Water  Foieer  Co.  v.  ifoniion,  12  Minn.  254 
(Oil.  162):  "It  is  not  for  d  private  individual, 
under  a  pretense  of  vindicating  the  abstract 
rights  of  the  public,  to  set  up  the  inirusion,  in 
a  private  and  civil  acilon.  for  tbe  purpose  of 
repuiliating  bis  own  solemn  contract  oblit^a- 

In  this  case  the  respondent  does  not  find  it 
necessary  to  question  the  correctness  of  the  de- 
cision In  the  case  of  Lake  Svpcrior  Land  Co, 
V.  Emrrton,  88  Minn,  4M,  becatiae  tBere  Ibo 
grantor  simply  undertook  Co  convey  a  strict 
legal  title,  which  until  Ihe  land  was  reclaimed 
could  not*  be  the  subject  of  transfer,  and  ws 
are  not  called  on  to  distinguish  thnt  case.  But 
this  case  is  rested  upon  tbe  contract  of  ibe  par- 
ties, incorporated  in  the  several  deeds,  in  which 
it  will  be  seen  the  grantor  covenants  that  "th» 
firantees  and  their  assigns  shall  have  the  exclu- 


...  identified  by  tbe  plat,  and  c.   _  ._  __ 

top  the  company  and  Its  assigns  from  bavinr 
or  claiming  the  use  and  occupancy  of  siicE 
space  by  virtue  of  rijjarian  ownership  or  other- 
wise." Here  there  is  an  express  waiver  and 
concession  of  the  grantor's  riparian  riehts  in 
the  premises,  and  consent  lo  the  use  and  occu- 
pancy thereof,  so  as  to  cut  off  its  access  and 
communication  with  deep  water,  except  In  ac- 
cordance  witb  tbe  general  plan  of  Improve 


uaa. 
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ment  indicated  by  Ue  plat  And  thti  b  ftlso 
made  ■  part  of  plalatltTi  contract,  and  un- 
doubledtj  entered  Into  and  affected  tbe  con- 
nderatJoa  of  Die  deed  to  him.  He  thereby 
made  himwlf  a  parly  to  tbe  ftenerel  plan  and 
■rrangenient  for  the  improveroetit  and  dlapo- 
■tinn  of  the  propertr,  Id  wblcb  tbere  wai 
Milling  UDlawf  uL    He  look  with  notice  of  de- 


feodani's  deed.  We  aee  no  reason  why  b* 
ahould  be  relieved  from  tbe  legitimate  opera- 
tion of  these  covenantfi,  or  nby  a  court  of 
equity  ahould  inleipoae  to  cbqcfI  or  deMara 
null  and  void  the  deftodftnt's  deed,  in  ordirto 
give  the  plaintiff  rights  he  baa  expressly  ngreeil 

Order  affirmed. 
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Jamea  C.  HnitRA.T,  Appt., 


1.   i 

rim|^.  tober^aTdedinequltraaafraudupoii 
Ibe  legal  rifcbn  of  the  in  Mnded  Wife,  and  oon- 
•equently  not  biodlos  vpon  her,  miut  be  made 
without  herooDBeotorkAOwlcdj^ 
B.  Tbe  tket  tliait »  eonveT'aiiefl.  made  by  a 
Ban  villi  cheoonaentof  hia  Intsnded  wife,  re- 
KTved  a  life  eiUiM  Id  hImMlf,  1«  doC  a  matter  of 
wblcb  abe  can  complain. 

B.  A  prima  fhei«  omm  of  &«nd  on  k 
wife's  Bsiiua  rlgbta  to  ber  busbaDd^ 
tacate  eiina  where,  witbout  her  knowledge,  be 
Sires,  eltber  before  or  after  marriage,  all  or  tbe 
tidier  portion  of  hla  property  to  bla  obildren  b; 
a  former  matriase. 

(Haroh  S,  isao.) 

AFFEALbycoiiiplainsntfroni  ajudgroentot 
tbe  Circuit  CouTt  for  Franklin  Couotj  scl- 
Uing  herHghtainberdeceaaedfaUBband'Bcatate 
In  an  action  brought  for  the  aeltlement  of  such 
(State,  and  to  Kt  aside  certain  coDveyaocea 
made  by  him  upon  tbe  alleged  ^ouod  that 
they  were   in   fraud  of  her  marital   rights. 

Tbe  fat^  are  aafficlently  slated  in  tbe  opinion. 
Mettn.  John  W,  Bodnuui  and   QaoriTA 

C.  DraJie,  for  appellant: 

Voluntary  cnnveyaDces.  or  gifts  by  the  hna- 
baDd  to  his  children  or  others  of  all  or  the  bulk 
Of  his  estaie  pending  a  marriage  treaty  or  dur- 
ing the  mairiaKe  without  tbe  knowledge  or 
coDcurrenceof  tbewife,  will  bepreaumed  tobe 
TrauduleDt  and  the  onut  !•  upon  the  grantees 
CT  donees,  In  a  controTeisy  with  tbe  widow, 
tosbow  that  DO  fraud  was  lotendedor  practiced 
igniust  ber. 

FenneuegT.  Ftnneues.  ^  ^7^  S19- 

When  lacb  a  gift  la  made  with,  and  for, 
the  purpose  of  defrauding  the  wife.  It  will  be 
let  aside  to  the  extent  It  may  aSect  her  righti 
m  widow. 

Monikee  t.  Beard,  80  Ky.  20.  See  3  Biahop, 
Harried  Women,  §  Ml;  Vavit  t.  Davit,  5  Mo. 
1S9;  Stone  t.  Slant,  18  Jdo.  B88;  Tueker  v. 
Tueker,  SQ  Ho.  SCO;  Bayt  v.  &iiTy,  1  Hd.  Ch. 
317;  Smith  T.  Smith,  6  N,  J.  Eq.  621;  Dun- 
wxk  T.  DunTuiek,  8  Md.  Ch.  140;  Thaytr  v. 
Thai/er,  14  Tt  122;  Dearrnond  v.  Searmond, 
10  Ik).  10i. 

Jfaor*.  William  Zilndaay  and   John  B, 
Undsiaj  for  a^ielleea. 
■  La  A. 


Holt,  J.,  dellTered  the  opinion  of  tbe  court; 

Id  May,  ISaS.  the  appellant,  Jane  C,  Murray, 
then  Jane  C.JillaoQ,  first  met  Henry  II.  Murrey. 
He  was  then  a  widower  for  the  fecond  time. 
During  tbe  aummer  of  that  year  they  beciim» 
enjngni  to  marry,  the  Christmas  following 
being  the  time  flied  for  the  consummation  of 
tbe  agreement  It  was,  however,  postponed 
from  time  to  time,  at  hia  instance,  aod  upon 
one  excuse  or  tbe  other,  until  February  17. 
19M,  when  they  were  married.  He  had  three- 
children  living,  to  wit,  William  H,  Murray  by 
hia  first  wife,  and  James  A.  and  John  W.  1'  — 


of  considerable  fortune,  being  worth  in  landa 
and  peraonally  probably  not  far  from  $70,000. 
This  was  then  known  to  her.  They  lived  to- 
geCber  until  December,  1886,  when  be  died.  Ii> 
April,  1687,  tbe  appellant  brought  this  actloo, 
seeking  a  settlement  of  hia  esUIe,  and  the  can- 
cellation, as  to  herself,  of  certain  conveyance* 
and  gifia  by  him  to  his  three  sons,  upon  tbe 
ground  that  they  were  in  fraud  of  her  marital 
rigblB.  BubeequeDt  to  their  ecgngcmeot  to- 
marry,  and  on  August  IT,  1882,  he  conveyed  to 
his  SODS  James  A.  and  John  W.  Murray  four 
bouses  and  lots  worth  |4,000  or  ti),0O0.  Ilia 
conceded,  however,  in  argument  by  Rppellant'a 
counsel,  that  the  consideralton  recited  in  the 
conveyftDce,  to  wit,  that  this  property  had  come 
by  the  mother  of  tbe  grantees,  Is  true.  The 
tealimony  so  shows,  and  no  recovery  ia  now 
asked  on  account  of  it.  It  is  therefore  out  of 
tbe  case,  and  needs  no  further  mention. 

Subsequent,  also,  to  tbeir  engngement,  he, 
by  a  deed  dated  Auguat  I,  1883,  and  acknowl- 
edged on  October  80,  and  recorded  November 
S8,  following,  conveyed  to  his  sons  James  and 
John,  In  consideralionof  love  and  affection,  the 
homesteadwherelbey  wereliving,  and  another 
house  and  lot,  thetwo  pieces  of  properly  being^ 
worth  from  116,000  to  $25,000.  The  appellant 
admits,  however,  both  in  pleading  and  ber 
evidence,  that  he  informed  hfr,  before  tbe 
making  of  Ibis  conveyance,  of  his  intention  to- 
execute  it,  and  she  made  no  objection  to  it. 
She  aays,  however,  that  she  supposed  it  was  to 
be  an  absolute  one,  by  way  of  advancement  to- 
tbe  two  sons,  and  that  it  was  not  unreasonable 
in  view  of  his  financial  condition  as  stated  to 
her  by  him.  She  also  saya  he  then  promisedto- 
do  right  by  her,  and  provide  well  for  her.  She 
now  claims,  however,  that  the  deed  waa  in  the 
nature  of  a  testamentary  dJapo^ition  of  the 
property,  and  in  fraud  of  ber  coming  marital 
rights,  becau^  it  provided:  "But  there  is  re- 
served in  said  party  of  the  first  part  [H,  H. 
Uarrey]  a  right  for  life,  at  bis  option,  looccui^. 


See  also  27  L.  R.  A.  700;  3i  L.  R.   A.  4 
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Appxau. 


Twe,  leue  knd  enjov  the  profits  of  eacb  and  all 
of  said  property  to  ■  =  ■  ■  •  ■  ■ 
iife." 


of  mid  property  lor  and  during  liii  natural 


A  conTeyance  upon  the  eve  of  mariiage,  to 
-be  regarded  in  equity  aa  a  fraud  upon  tb« 
marit^  rigbli  of  (he  intended  wife,  and  conse- 
quently not  binding  upon  her.  miut  be  made 
-without  ber  consent  or  knowledge.  Leaeh,  t. 
DvtaU.  BBu«h,  201. 

Here  she  knew  of  it,  and  the  fact  Ihst  It  con- 
veyed a  less  estate  than  she  suppoaed  cannot 
•erre  aa  a  ground  of  complaint  lor  ber.  It  was 
an  advantage  to  ber.  Slie,  toEeiber  with  ber 
bushand,  enjoyed  during  bis  life  the  use  of  at 
least  the  homestead,  if  not  all  of  tlie  property 
<x>TeTed  by  the  deed.  The  conveyances  named 
appear  to  have  embraced  all  the  real  estate 
owaed  bj  B.  H.  Murray. 

Aprils,  1884, he, in  conatdeTationofloTeand 
aSectloD,  assigned  to  his  son  James  A.  Hurray 
a  judgment  against  the  Biantons,  secured  by 
mortgage  lien,  and  amouDtlng  to  about  f  7,000. 
The  sou  saya  that  bis  father  had  told  blra  some 
four  or  five  yean  t)efore  that  be  was  to  have  this 
debt;  and  ia  this  statement  be  is  aupported  by 
tlie  evidence  of  the  draughtsman  of  the  aseign- 
meiit  of  the  debt,  who  sava  that  tbe  father  said. 
when  be  executed  it,  that  he  bad  heretofore 
given  It  to  the  bod.  Tbe  gift  was,  however, 
not  perfected  until  April 8, 1884.  Althe«ame 
time,  tbe  fatber,  for  tbe  same  cooslderatiou.  as- 
^ned  to  Ibe  same  son  a  mortgage  debt  on  one 
Eierrman  for  about  (4,000:  also  acertificate  for 
thirty  shares  of  bank  stock,  worth  |4,500.  In 
Novemlicr,  18«5,  he  gave  to  James  A.,  for 
John  Murray,  Uoited  States  bondsof  the  value 
ot  $13,750.  Also,  at  about  Ihe  same  time,  he 
([ave  lo  his  son  'William  railroad  bonds,  pay- 
able to  bearer,  worth  (4,800.  Thus  we  see 
that  shortly  after  bis  marriage  he  gave  to  bis 
three  sons  about  (34,000.  With  the  laat  of 
these  gilts  bis  fortune  was  sututantially  gone. 
The  wife  had  no  knowledge  of  those  made  af- 
ter their  marriage.  At  bis  death  he  was  worth 
but  about  (12,SO0,  consisting  altogether  of 
personalty.  A  few  days  after  bis  marriage  he 
made  a  will  by  which  be  bequpBtlied  all  bts  es- 
tate, without  namlni:  bia  wife.  It  is  contended 
for  her  that  Ibeae  gifts  were  merely  colorable, 
and  iolcndcd  to  be  elective  only  in  case  bis 
wife  outlived  him.  In  support  of  litis,  it  is 
shown  that  tbe  bank  slock  was  never  trans- 
ferred upon  the  batik  books  until  after  his 
death:  that  Ibe  checks  .for  tbe  dividends  Ibere- 
on,  and  for  the  Interest  on  Ibe  United  Stales 
and  railroad  bonds,  were  issued  payable  to  him 
until  bis  dcathi  ami  there  is  some  evidence 
lending  to  show  that  be  took  some  control  of 
tbe  property  which  was  purchased  in  payment 
of  theBlanlon  debt.  The  tranMfers,  however, 
vested  the  donees  with  either  the  legal  or  equi- 
lai)1e  title;  and  there  is  rebutting  testimony 
showing  that  they  controlled  the  property  from 
the  date  of  the  gifts,  and  received  the  money 
upon  the  checks  issued  In  paymeatof  thetiaok 
dividends,  and  the  inlcresl  upon  the  bonds. 

The  question  remains,  however, whether  tbe 
gifts  of  the  personalty  are,  under  the  circum- 
stances, to  be  regarded  aa  havinirbeen  made  in 
fraud  of  the  appellant's  marital  rights.  The 
sons  testify — ana  they  are  doubtless  honest  in 
tbe  belief—that  tbey  were  bona  Ode,  and  made 
without  any  inUutton  to  defraud  the  appellant 
«L.R.A. 


Bi  to  her  Inchoate  rigbla  Id  the  estate  of  ber 
husband.  It  Is  difficult,  however,  in  the  face 
of  this  record,  to  believe  that  there  waa  not  a 
purpose  upon  tbe  port  of  tbe  huaband  to  lea- 
sen  tbe  wife's  Interest  in  bis  estate.  In  the  event 
she  survived  him,  by  giving  it  to  his  sons.  Wo 
do  not  mean  to  intimate  that  a  huaband  cannot 
make  any  advances  to  bia  children,  and  must 
preserve  his  estate  Intact  lo  meet  tbe  Inchoate 
claims  of  bis  wife.  If  tbe  advancements  or 
gifts  be  reasonable,  when  considered  with  ref- 
erence (o  the  amount  of  properly  owned  by  tba 
husband,  and  hla  purpose  be  to  provide  for  the 
children,  and  not  to  defraud  tbe  wife,  then  sh« 
cannot  complain,  although  Ihey  in  fact  dlmia- 
ish  the  property  to  wbicb  her  Inchoate  rights 
have  attached  by  tbe  marriage.  It  is  a  ques- 
tion of  Intention  upon  the  part  of  the  grantor. 
If  the  property  given  away  constitute  all,  or 
the  principal  part,  of  tbe  husband's  estate,  and 
be  such  an  advancement  as  is  unreasoonble, 
when  compared  with  his  entire  property,  then, 
while  it  should  not  be  conclusively  presumed 
lo  have  been  mode  in  fraud  o(  tbe  wife's  mari- 
tal rights,  yet  prima  facie  it  should  be  so  re- 
garded, and  tbe  onut  of  showing  otherwise  be 
cast  upon  the  donee.  Each  case  must  depend 
upon  its  own  circumstances.  If  not  done  to 
prevent  tbo  wife  from  enjoying  arensooable 

Krtion  of  the  hiiaband'a  estate,  or  to  deprive 
r  of  such  an  Interest  in  it  as  she  might  rea- 
sonably expect  upon  ber  marriage,  then  the  ad- 
vancement should  be  upheld  as  to  ber.  The 
court  must  look  to  tbe  condition  of  the  parties, 
and  all  tbe  atiending  clrcumsiances.  in  judging 
ot  tbe  trans.iction.  It  sbould  take  Into  consid- 
eration the  amount  of  the  husband's  estate,  the 
value  of  the  advancements,  the  lime  within 
which  they  are  made,  and  all  other  indicia 
which  will  serve  to  determine  the  intention  ac- 
companying tbe  transaction. 

If,  however,  a  gift  or  voluntary  conveyance 
of  all  or  the  greater  portion  of  hi8  prupetly  be 
made  to  bis  children  by  a  former  marring 
without  the  knowledge  of  the  intended  wife, 
or  it  be  advanced  to  tbem  after  marriage  with- 
out the  wife's  knowledge,  a  prima  facie  case  of 
fraud  arises;  and  it  rests  upon  the  bencllciari  s 
to  explain  away  such  preeunipilon.  If  tLe 
husband  have  an  ample  estate,  be  may,  iit 
course,  give  to  the  children  of  a  fnrmfr  mar- 
riage a  reasonable  portion  of  it,  and  the  wife 
cannot  complain.  If  this  were  not  the  rule, 
then  the  hands  of  tbe  husband  would  be  com- 
pletely and  unreasonnbly  tied,  and  he  could 
make  no  advaoct^ment  to  his  cldldren  bj  a 
former  marriage,  however  large  his  estate,  and 
however  needful  to  them:  but  he  would  be  com- 
pelled to  held  it  all,  except  from  purchasers  for 
value,  lo  meet  the  Inchoate  cloltns  of  the  wife. 

Jutliee  Story  says  that  reasonable  provision 
may  be  made  for  tbe  children  of  a  former  mar- 
riage if  done  under  such  circumstances  aa  evi- 
dence good  faith.     I  Story,  Eq.  Jur.  §  273. 

In  this  instance,  however,  the  husband,  hy 
successive  gifts,  advanced  lo  his  children,  with- 
out the  knowledge  of  bis  wife,  nearly  all  bis 
large  estate.  They  were  not  ber  children,  and 
Ihe  transfers  deprived  her  of  that  reasonable 
expectation  as  to  the  enjoyment  of  a  portion  of 
his  ptoperiy  which  sbe  had  a  right  to  form  at 
their  marriage.  A  prima  facie  esse  arises  In 
ber  favor.    It  is  attempted  to  overturn  It  wltb 
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the  claim  Ibat  the  freater  portion  of  the  hui- 
land'i  property  came  by  the  second  wife;  but, 
while  It  Bppeara  that  ibe  derived  Fome  proper- 
tj  from  her  mother,  yel  the  amount  of  it  is  Dot 
CTcD  approzimately  sbown,  and  t*  a  matter 
of  coDJeclure.  The  busbaad,  within  a  cora- 
parmtivelj  thort  time  alter  his  marriage  t«  the 
appellaol,  and  without  her  knowledge,  gave  to 
his  children  by  his  former  maniagea  b*iweeo 
$30,0M  and  (40,000.  ^Vhat  be  so  gave,  to- 
gether nilh  hia  eslale  remainine  at  hii  death, 
■mounts  to  about  $48,000.  Allowing  tor  rea- 
•onable  advaocemeats  to  the  children,  the  wife 
was.  In  oar  opinion,  entilled  to  |10,000  as  her 
dutributable  portion  of  the  eetate.  This,  It 
seems  to  us,  u  the  equity  of  the  case.  The 
gifts  made  to  the  diildren  subspqucnc  to  her 
nvciage  must,  undu  the  dicumstonces,  be  re- 


gnnfed  as  hnvinzbffn  mnde  In  fraud  of  her 
marital  rJ^Iita;  and  the  amount  o[  them,  to- 
gether vt'itb  the  estate  of  the  hi.  .hand,  remain- 
ing at  bis  death,  less  what  would  haTO  been 
reasonable  advances  lo  (he  cbildrea  must  be 
estimated  fn  deicrniining  ber  rlicbta.  The 
chancellor  will  allow,  as  of  the  date  of  his  de- 
cree, the  sum  at>ove  named.  Any  equities 
which  may  oiist  between  [he  other  pnrties  to 
this  action  remain  opeo  for  further  Eettlement, 
not  being  now  presented  for  determination. 

Tht  JMdgynent  heloa,  and  which  allowed  the 
appellant  as  her  distributable  portion  but  ooe 
third  of  the  esiate  In  her  husband's  possession. 
at  the  time  of  bis  death,  u  reutTied,  and  the 
cause  is  remanded  for  further  proceedings  con- 
eislcni  with  this  opinion. 


PENH3YLVAHIA  8UPBEMB  COURT. 


EDWIN   SHDLTZ 
Fiedeiick  WALL,  Appl. 


t.   Tbm  reaponsibUl^  of  md  Innkesper 

for  goods  and  munofB  of  bis  Kuest  ezt«ads  to 
mooBTB  stoleD  from  the  K<ieat,  unless  ther  were 
stolen  br  a  servant  or  companion  ol  tbegueaL 


S<  On  •vid«nc«  tiMrt  tbe  v«*t  of  a  Ci***t 
In  M  batsl  wka  teken  tn  the  night  whTie  the 
Hoar  ot  hH  room  was  locked  and  bolted,  and 
found  Id  the  momtar  In  the  dlnlng.room  oare- 
fullT  folded  and  Ud  between  two  blankets,  bat 
bla  money  vbloh  faeleftlnltmlmlnCiandtbataD 
outer  door  of  the  hotel  bore  marks  of  vlolenoe 
wbJie  bli  door  did  noc  and  otber  evidence  ehow- 
IQS  tba  t  plalntllT  bad  been  drinking,  to  some  ex- 
tent at  least,  the  nlttht before,  tbequesUon  ot  bis 
negligence  ehoukl  be  leltUithejurr,  consldoriDg 
the  gGDeral  uncerialnt;  and  Drst«rf  of  the  rob> 
bery. 

4.  Wlietherft  g;iM«t»tftlM>t*l  Bhaaldb* 


Hots.— innJMtjxr,  rttponsibUltji  of. 

The  relation  of  guest  does  not  depend  on  tbe 
Viae  the  traveler  remains,  or  on  the  oootractto 
pay.    Jailer.  L-ordlnal.n  wis.  lis. 

Tbe  relation  of  Innkeeper  and  gvest  is  not  neoee- 
■irfly  andooneluslvely  chongred  by  an  agreement 
as  to  price  or  any  dedulle  length  ot  boJoutd.  Uoss 
*.  KelllD.se  Hlna.tfl. 

Innkeepers  ore  responsible  for  the  well  and  safe 
keeping  and  eiutody  of  the  goods  and  chaitels  of 
their  gueets,  and  even  tbo  absence  ot  neellEenca 
wUI  not  eiempt  Uwm  from  llabUity.  Shaw  v. 
Berrr,  81  Ue.  478. 

Tbe  particular  reeponslbtlfty  of  an  Innkeeper 
4oe*  not  extern!  to  goods  lost  or  stolen  from  a  room 
occupied  by  a  guest  for  a  purpose  ot  builueos  dis- 
tinct from  bis  Bccommadnllon  asgueft,  such  as  the 
exhibition  ot  samples  of  mercbaodlae.  Fisber  T. 
KelWT.  m  U.  B.  SS3  (30  L.  ed.  BSOi. 

Be  le  Dot  rtuponsible  undur  the  Iflssourl  statute, 
ODless  the  guest  shall  lieve  given  written  notice  of 
bsvlng  such  merchandise  lor  sale  or  sample,  after 
entering  the  inn.  or  unless  sucb  loeegbull  be  caused 
by  Ore  Intentionally  produced  by  the  Innkeeper  or 
U>  servants,  or  by  their  ttaefU  Express  knowledge 
of  the  innkeeper  Is  not  equivalent  to  written  no- 
nce.   ItXd. 

Tbey  are  liable  Tor  the  Ion  of  goods  of  a  boarder 
«Dl7  where  tbey  bai'e  been  guilty  of  culpable  neg- 
UgGDca.    Ifsmning  v.  Welts.  *  Uump.  Ttf. 
lAdbilltv  ot  tnnhteper  as  Insurer. 

Atoommon  law.  Innbcldero,  like  oommon  cor- 
rten.  aretegarded  as  Insurers  of  the  property  com- 
Mdtted  to  tbelr  oars  and  are  liable  for  any  loes  If 
not  caused  by  the  act  of  Ood,  or  t>y  a  public  ene- 
s^,  or  by  the  aeglect  or  fault  of  tbe  guest.  Uason 
V.  Tbompoon,  B  Pick.  180:  Berkshire  Woollen  Oo.  v. 
«L.  [LA. 

See  aim  le  L.  R.  A.  188. 


Proctor,  T  Ciish.  41T:  Hsteer  v.  Brown,  1  CW.  SB 
SSI;  t  Kent,  Com.  fM;  Story.  Ballm.  S4aS. 

Dut  he  Is  not  an  Insurer  of  tbo  goods  of  a  traveler 
wholsnotagueat    Luik  v.  Belote,  St  Minn.  teS. 

Either  ease  or  SMumpelt  lice  tor  tbe  lose  of  bag. 
gBire  through  negligence  of  the  innkeeper.  Dick- 
InsoD  V.  WlDCheeter.  4  Cuoh.  111. 

To  make  an  Innkeeper  I loble  In  trover,  there  must 
t>e  an  actual  convertlon  of  goods  Intrusted  to  bim 
by  the  guest.  Hallenbake  v.  Fish,  S  Wend.  UT,  U 
Am.  Dec.  88;  Wllkins  v.  Earle,  44  N.  T- 188;  Bager 
V.  Blaln,  Id.  4W:  Needles  v.  Howard.  1  E.  D.  Smllb. 

eo. 

Many  mses  hold  that  an  Innkeeper  Is  liable  as  an 
Insurer  for  the  goods  of  hLs  gueet,  and  tor  losses  by 
theft  or  Are  wbich  occur  without  the  ncftHkeuce  at 
the  Innkeeper,  and  Is  only  excused  by  tbe  set  of 
God,  ot  the  public  enemy  or  of  the  guest,  t  Par- 
sons. Cont.  140;  2  Story,  ConL  I  V»\  Saundera.  Nee. 
112:  Hulett  V.  Swift,  88  N.T.  571;  Shaw  v.  Rerry.Sl 
Mo.  473;  NorcrosB  v.  Norcrose.SSMo.  163;  Sasseen  v. 
Clark,  8r  Qa.  £42;  Burrows  v.Tilober,  21  Md.3AH 
IlRllinbake  v.  Fixh.  8  Wend.  M7;  Morgan  v.  ftavey, 
e  Ilurlst.  b  N.  £05;  Dny  v.  Usiher,  2  Hurlat.  b  C 
14:  Sibley  v.  Alflrlch,  33  N.  H.6S3;  Holder  v.Souiby, 
8  C.  D.  N.  8.  i-A:  Olle  v.  Llbby,  M  Barb.  Vy,  Cashlll 
V.  Wright,  fl  EL  ft  Bl.  BBli  Oppenhelm  v.  White 
Lion  Hotel  Oo.  L.  B.  1 C.  P.  615;  FulliT  v.  Coals,  U 
Ohio  St.  343;  Jalle  v.  Cardinal,  35  Wis.  IIB. 

In  other  oues,  however,  the  liability  has  been  re. 
striated,  particularly  in  loasee  by  dre.  to  cases  where 
there  Is  negligence  or  default  oo  thepsrtof  Ihe  Inn- 
keeper. Addison,  Torla,  1 684;  t  Kent  Com.  59:):  Cut- 
ler T.  Bonney,  80  Ulch.  Kid:  Bowlh  V.  Fmnklln,  10 
Tei.  798;  Woodworth  V.  Uoise,  18  La.  Ann.  IliA; 
Kteten  t.  Hlldebrand.  S  B.  Hon.  IS;  Uetcalf  v.  Hea, 
14  m.  lah  Johnson  v.  RlcbRTdeon.  17  111.302;  Mo- 
Danlels  v.  Boblnson,  W  Vt.  816;  Bead  v.  Amldon.  11 
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Apk., 


tpsMted  aa  havlnc  uotlee  or  tbe  ezivtenoe 

of  a  Mfe  la  «  queetlonlor  tbe  Imr.  wbeie  be  has 
freqaeotlr  Ropped  Uiere  andttaere  la  erldBaoe 
that  on  aonia  vlalt  Ilia  attentioD  had  besD  oalled 
to  the  safe  by  the  landlord. 


of  money  to  bit  room  Inirteadof  platDDg-  It  In 
the  botel  nfa  ta  DcgUseDce  on  Hia  lart  of  tbe 
Bueat,  la  a  question  for  Uie  Jury. 
(Aprfl  n,  IBBO.) 


CouDt7  in  favor  of  plalntifi  ia  ao  action  lo 
cover  from  a  bote)  keeper  tfac  value  of  certain 
moDey  which  had  been  stolen  from  plaintiS 
while  a  guest  in  (he  bolel,    Rtwrttd. 

Wall  was  the  keeper  of  a  botel  in  PhceDlx- 
▼ille.  Shultz  was  the  driver  of  a  beer  wa^n 
■od  came  to  the  botel  of  Wall  on  tbe  evening 
of  Jul;  9, 1888,  with  bit  wagon  and  team,  pnt 


bis  team  In  the  botel  stable,  and  remained  as  a 
giieat  of  tbe  hotel  during  the  night  of  July  3, 
Uie  day  and  niglit  of  tbe  third,  and  a  part  of 
the  fourth.  Bhullz  was  assigned  to  a  chamber 
on  the  door  of  which  was  a  lock  with  key  up- 
on ihe  inside,  and  alio  an  iaside  sliding  bolt. 
A  notice  was  printed  at  the  head  of  each  sheet 
of  the  hotel  register,  which  read  as  follows: 
"Monej,  jewelry  and  other  valuables  must  ba 
placed  in  tbe  safe.  Otherwise  tbe  proprietor 
will  not  be  responsible  for  loss."  Wall  claimed 
to  have  called  Bhultz's  attention  to  Ibis  notice. 

On  tbe  night  of  Julj  S,  Shultz  procured  a 
night  key  to  enable  him  to  enter  the  hotel  after 
it  sliould  be  closed  for  Ihe  night.  He  testified 
that  l>etwcen  eleven  o'clock  and  midnight  b« 
entered  the  house  bj  means  of  tbe  nlgbt  ke^ 
and  went  to  hia  room  and  retired,  and  that  up- 
on rising  in  the  morning  he  difcovetcd  that  bis 
vest  was  iriisaing  and  that  he  had  been  robbed 
of  some  fl80  in  cash. 

Upon  the  door  by  which  Shultz  bad  entered 


Tt  IS;  Laird  v.  Blohnld.  10  Ind.  Sit;  Denaner  v. 
Baker,  I  WUsoD  (Ind.)  491. 

Tbe  llablllt7  li  In  Some  oaani  held  to  extend  only 
to  neceeiiar]'  arUolee.  Trelber  v.  Burrow*,  IT  Ud. 
ISO;  Ualtby  v.  Chapman.  IS  Ud.  SID;  BaMoen  v. 
Clark.  8T  Ga.  £t2:  Myers  v.  Cottrlll,  B  Bin.  tfS;  Si- 
mon V.  Miller,  T  La.  Ann.  860, 

But  In  others  it  M  held  that  his  tlablUtr  ta  not 
Umlled  lo  arllolea  and  money  necenarf  for  travel- 
fDg.  Plnkerlon  v.  Woodward,  B8  Oal,  EG7:  Bnelder 
v.  Qelas,  1  Yeatea.  M. 

An  tnnkeeper  li.  however,  liable  for  all  lo«ea 
whlcb  could  bava  been  preveotad  by  ordinary  oare 
(NewsoD  ads.  Axon,  1  MoCord,  L.  609);  but  the 
laser  murt  bave  beMi  a  meat  at  the  time  of  tbe 
liMB.  TowaoD  V.  Havi«-de-Oraoe  Bank, a  Bar.  ft, 
J.4T. 

To  render  the  Innkeeper  liable  tbe  goods  must 
bave  been  brouahtwItblD  the  iDu.  Kent,  Com.  GOB: 
Albln  V,  Preaby,  8  N.  H.  (06;  Calyc'B  Case.  8  Coke, 
B:  Sanders  v.  Spenoer,  3  Dyer,  ^ss  b;  Paniwortb  v. 
Piokwood.  I  Btark.  Uft;  Burgees  v.  Clemencs,  1 
Haute  *  8.  8W:  Blchmond  v.  Smttb.  S  Bam.  ft 
0.  B:  Jones  V.  Tyler.  1  Ad.  &  TA.  S££:  tiennec  v. 
Mellor.  a  T.  R.  m:  Packard  t.  Northcraft,  S  Mot. 
(Ky.lt89:Noror(iMv.Norci«aB.S3Me.  168. 

Tbe  proprietor  of  a  hotel  In  liable  for  the  loes  of 
bMIK*gc  of  guests  tfarouab  tbeneg-llgvnce  of  a  car- 
rier to  wtiom  It  bos  been  delirered  for  transporta- 
tion to  thi'  hotel,  and  whose  apparent  duty  Is.  by 
authority  of  such  proprietor,  to  tranapon  guesta 
and  bairmire  to  suoh  hotel:  and  any  private  ar- 
moBcmcnl  between  ttie  proprietor  and  oarrler  un- 
known to  tbe  frueat  la  ImmaterUL  Oostorj  v. 
Nagle  lOn.'  a  L.  R.  A.  4BS,  and  not*. 

An  Innkeeper  I*  liable  for  money  dcpo«Itad  by  a 
furst  In  ibo  hotel  safe,  and  itolMi  tromltiWUklns 
T.  Earlc.  44  N.  Y.  172;:  and  for  money  deposited 
with  Iho  liarkeeper  on  the  credit  o(  the  Inn.  Bouser 
v.Tully,«Pa.(B.    " 

The  admlaaloD  of  a  servant  of  ao  Inn  that  he  had 
stolen  the  Jewelry  of  a  guest  b  not  evidence  airalnst 
the  Innkeeper.  Booz  v.  BUI,  U  D.  B.  Eia  (81 U  ed. 
103). 

He  Is  liable  tor  tbe  loaa  Of  ba«Kajre  of  a  guest  left 
In  his  custody.  Adams  v.  Clem,  11  Qa.  W;  OUea  v. 
Fauntleroy,13Md.  Itf. 

Be  Isllablefor  goods  lost  daring  the  temporatT 
abaenoe  of  the  gueat  although  tbe  abeenoe  eitenils 
over  several  days.  Orlnnell  v.  Oook,  B  HiU.  490; 
McDonald  v.  Edgertou.  G  Barb.  MO:  Day  v.  Baiber. 
t  U  urlBt.  ft  C.  14;  Baiber  v.  Day,  S£  L.  J.  N.  8.  (Bzch.) 

8L.R.  A. 


ITl;  1  Comyn,  Mg.  4X1;  Gelley  v.  Clerk,  Cro.  Jao. 
18B. 

Proof  of  loss  of  goods,  while  In  obariie  of  tha 
Innkeeper,  Is  sulDolent  prima  fade  to  cbargs  him 
with  liability.  Hill  v.  Owen.  5  Blackf.  32S,  3S  Am. 
Dec  LH;  I^rd  v.  Klchold,  10  Ind.  212. 

Innkeeper  may  defend  on  ground  of  oonlrllm- 
lory  negllgenoe  of  guest.  Elcoi  v.  Hill,  nipru: 
Houser  V.  Tuny.  «E  Pa.  BE;  Bawley  v.  Bmltb,  » 
Wend.  842;  Chamberlain  v.  Hasterson,  M  Ala.  871; 
Hadley  v.  Upahaw,  0  Tez.  54T;  Eelsey  v.  Berry,  49 
Ul.  400. 

Wbere  a  guest,  on  leavlnn  a  hotel  without  th* 
Intention  of  returning  Baa  truest,  but  without  par- 
ing bis  bill.  leaves  bta  valise  In  the  abanre  of  tha 
botel  clerk,  and  returns  wtthln  forty-elgbt  houra. 
the  Innkoeper  Is  liattle  as  a  Iwllee  for  wont  of  ordl> 
nary  care:  and  tks  loss  of  the  valise  rslses  ■  pre- 
sumption of  negllRonaa  asilast  him.  Hurray  T. 
HanhallSColo.  4SK. 

Innkeepers  are  not  tmund  to  reoelve  and  keep 
property  of  a  person  who  Is  neither  a  tiaveler  nor 
agueat.    GrlnneU  v.  Cook,  8  H1U,4S8. 

A  visit  by  one  not  requiring  present  aocommo- 
datlons.  but  for  the  purpose  of  simply  depoaltlnff 
money  (or  safe  keeping,  doea  not  constitute  tbe 
visitor  B  gueaL  Hence,  a  gamttler  depositing  hIa 
money  without  reglstertng  bta  name  Is  not  a  guest. 
Arcade  Hotel  Oo.  V.  Wlatt,  1  Weat.  Bep.  868,  U 
Ohio  Bt.  3S. 

In  luinots  a  hotel  keepw  la  exempt  from  Uabnity 
for  money,  Jewels  and  tbe  like,  lost  by  his  gnest. 
where  a  bbXb  for  the  keeping  of  suoh  articles  to 
provided,  fnd  notice  given  as  required  by  the  at«t- 
nte.  and  tbe  guest  falls  to  lake  the  benefit  of  ttan 
protection  thus  furnished  him.  Klooz  T.  Bill,  98 
U.  8.  £18  (£5 1,,  ed.  lOB}. 

To  thta  rule  the  statute  makes  one  eioeptloii.  U 
tbe  loB  ooonn  "by  the  haoA  or  through  tbe  neirll- 
genoe  of  tbe  landlord, or  by  a  olerk en  acrvantem- 
ployedbyblm  Inauch  botel  orinn,"  Urn  liability  re- 
mains: but  not  If  tbe  loas  waa  ocaasloned  by  tha 
negllgenoe  of  the  gueat  hlmaelf.  ibtd.;  1  Btoir, 
Cont.lta>. 

For  a  gurat  at  a  botel  to  retain  the  sum  of  atK>ut 
teOO  In  a  l>eU  upon  hta  persoo  while  sleeping  la  a 
room  by  himself  Is  not  negligence  as  a  matter  of 
law,  even  thaugh  tbe  bolt  on  the  door  oould  ba 
opened  from  tbe  outside  by  means  of  a  wire.  Smltb 
V.  Wilson,  as  Minn.  831. 

Bee  wilt  to  Coskery  v.  Magla  lOa.)  6  L.  B.  A.  4^ 
for  a  full  discussion  of  this  aubjeet.  See  also  PuU- 
man  Palace  Gar  Oo.  v.Lowe  (Hrthi  •  L.  B.  A. ««. 
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whh  bis  nlgbt  key  thrre'wM  both  t  lock  and  a 
dnd  latcb.  He  wh  bimwif  tbe  list  person  lo 
rater  tLat  door  upni  tbst  nlRht,  and  the  next 
momiag  tbe  lock  woifuund  to  have  been  uroken 
off. 

SbTilts  tMilfled  tbat  be  both  locked  and 
bolted  bi*  bed-room  door  before  retiring,  but 
tbat  tbe  next  morning  be  found  il  alniuling 
paitinlly  open.  If  a  tlilef  cnLered  tbnt  room 
It  waa  aatnltted  tbat  be  entered  through 
that  dow,  wbicli  bore  no  evidence  wbatever  ut 
the  lock  or  bolt  havine  been  forced.  The  vest 
waa  found  donn  mam  cnrefutlj  folded  and 
laid  between  two  lap  blankets  on  the  but-rack 
in  tbe  dining-room,  wltb  tbe  iMcket-ttook  and 
evecylhinfc  bitact,  but  the  tnonej  gone. 
Uaichca  of  a  kind  not  used  Id  tbe  hotel  weie 
found  acallered  at  various  points. 

Wall'i  hostler,  Bahn,  Uwtifled  thnt  at  abont 
II  o'clivk  o(  the  nlgbt  of  the  robbery  some 
men  c.illi'dBt  bis  room  seeking  Slinltz,  and 
Mra.  Wall  testified  lliat  between  II  and  13 
o'clock  ahe  heard  Tolcea  on  the  poreb,  one  of 
which  sbe  recosnlzed  aa  Hhultx'e. 

Tbe  court  doarged  the  Jury,  inter  alia,  as 
followa: 

["Am  I  tmderstaDd  tbe  law  of  this  Common- 
wodth  relating  to  the  liability  of  an  innkeeper, 
I  fnatniet  you  that  he  is  answerable  for  all 
' *  happening  to  the  goodaof  tiaTelera  be- 

Tius  gueata,  except  such  losses  as  are 
by  tbe  act  of  God  or  the  public  enemy, 
or  b^  improper  conduct  of  tba  ^est  himself, 
or  his  serrant,  or  tbe  companion  whom  be 
brio^  with  him.  WbereTer  Ibe  loaa  does  not 
occur  by  reason  of  any  of  these  excepted 
causes,  then  the  innkeeper  in  this  Common- 
weallli,  in  Judfrment  of  this  court,  is  answer- 
able fur  tbat  laaa."J     (Fifth    assignnieat  of 

["Mr.  SbnltE  had  no  servant  and  ha  bad  do 
COmpenioD.  and  we  say  to  you  tbat  we  see  no 
lestinionv  in  the  rase  which  would  warrant 
Ike  iarT*in  concluding  tbal  Mr  ShiiKz  bv  bis 
eoDdact  oonltibuted  lo  tbe  theft.  It  tbst  theft 
was  commilted.  You  will  therefore  see  tbat 
under  our  riew  of  the  law,  if  a  theft  was  com- 
mitted in  this  bouse,  Mr.  Wall  is  answerable 
for  the  amount  of  tbe  loss.  You  will  also  see 
ttuit  under  tbe  views  of  Ibe  court  you  have 
nothing  to  consider  except  the  question  whether 
or  not  there  was  a  theft  in  tbts  bou«e.  If  there 
waa,  then  you  will  ascertain  tbe  measure  of  dam- 
ages which  Mr.  Bliultz  auslaincd,  and  tbe  meaa- 
ore  of  damages  will  he  the  amount  of  tbat 
losF.'H     (Siitb  assignment  of  error.) 

Defendant  lequeated  tbe  oourt  to  charge, 
irOer  alia: 

(2)  If  the  fury  flad  that  there  was  a  suiO- 
dent  lock  aod  bolt  od  the  door  of  the  room  oc- 
cupied by  the  plaintiff.  If  properly  used,  to  in- 
aure  the  aafety  of  his  property,  and  If  Ihev  be- 
lieve, from  the  evidence,  that  the  pliinliS  did 
not  make  nse  of  snfety  Uius  supplied  him,  It  Is 
for  the  Jury  to  And  from  all  the  facia  wbclber, 
under  the  clrrum^lancea  of  the  case,  the  plain- 
liH  bas  not  dlBcbarged  the  defendant,  and.  If 
they  »a  flod,  tbe  rerdict  should  be  for  the  de- 
fendant Antiotr.  In  answer  lo  this  point, 
genllemei),  we  say  Ibat  we  see  no  evidence  in 
the  case  which  would  jualify  the  Jury  in  con 
doding  that  the  plalnttS  bad  not  made  use  ol 
tite  proper  metna  ef  safety  which  were  fur- 
«fvR.A. 


nlahed  him,  and  therefore  disafCrm  the  poloL 

(Second  assignment  of  error,  1 

(3)  Tbe  fact  of  the  guest  baring  tbe  means 
ol  securing  himself,  and  choosing  not  to  use 
them,  is  one  which,  with  other  circumstances 
of  tbe  case.  Is  for  the  jury  to  consider;  and  if 
they  should  And  from  that  fact  and  other  cir- 
cumstancea  iu  the  case,  tbst  the  plainliff  did 
not  eierclee  tbe  ordinsry  care  of  a  pnidenl  man 
under  the  circumstuncfs.  and  was  thus  gutUy 
of  contributory  neeliK'nce,  tlieir  verdict  sliould 
be  for  the  defpuUHnt.  ATuaer.  Tbe  princi- 
ples of  Inw,  set  out  in  that  point,  are  correct. 
We  say  to  you  Ibat  there  is  no  evidence  In  tbe 
case,  in  Ihe  estimation  of  the-  court,  which 
would  warrnni  you  in  applying  them  to  the 
law  as  here  set  out,  and  we  tberefoie  disafflrm 
the  p<dnt  for  ihc  reaoon  civea.    (Third  as- 
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Tlieic  was  a  verdict  for  plnlnilff  for  #186.88 
snd,  a  rule  for  a  new  trial  having  lieeD  dia- 
chared,  dp  fend  ant  appealed. 

Afmi-i.  I.  V.  Wynn,  Ardilbftld  M. 
Holflin^and  Robert  B.  Uoaftgha.!!,  for 

■  Allliourt  tbe  low  In  tl»clt  raises  a  presump- 
tion of  negll^nceon  the  part  of  tbe  ion  keener, 
or  of  those  For  whom  be  is  responsible,  it  ts 
not  irrebuttable,  hut  tnay  be  overcome  by  sa^ 
isfaclory  proof  tbat  the  loss  did  not  occur 
through  the  neglifrenco  of  him,  or  those  for 
whom  be  is  responsible. 

Jeoes.  Bailm.  8d  London  ed.  pp.  94-M; 
Blory,  Bailm.  7th  ed.  §§  470-478;  MeniU  v. 
Claghorn    88  Vt.  177. 

If  tbe  Innkeeper  was  free  from  negligeoc* 
he  is  not  responsible  for  the  loss. 

l>aie»on  T.  Oliamntf,  S  Q.  B.  164;  BbtM 
M/ieh.  Co.  v.  Prate,  40  VI.  477;  Beuislrum 
Brevium,  JO.l;  Filzh.  K.  B.  B4:  Catyei  Oatt, 
e  Coke,  63;  Jones,  Bailm.  8d  Tjondon  ed.  M 
a.  fkoU;  MtDanieU  ▼.  Bt^Uton,  26  Vt.  817; 
Johnson  v.  Mieharc'ion,  17  Bl.  302;  Kitltn  v. 
mimrandt.  fl  B.  Mon.  73;  Afetca'/v.  Hesi.  14 
111.  139;  Lau-d  v.  EieAoM.  10  Ind.  213;  Hill  v. 
Omwi,  SBbickf.  838;  Bmatiirv.  Daker.lWa- 
son  (Ind.)  OB;  Cvlter  v.  lionney,  30  Mich.  3S9; 
Ilmeth  V.  Franklin.  20  Tox.  708;  Weiienger  t, 
Taylor,  1  Bush,  275;  Vanea  v,  Tlirodemorton, 
S  Bush,  41  ;  Jforcrou  r.  Tforeroa,  68  Me. 
Ifi9;  Rra/t  T.  Amidon,  4S  Vt.  IS;  Saofen  ». 
Clark,  87  Cia.  243 ;  Uetcalf  t.  IAh,  14  DL 
139. 

There  was  evidence  of  contributory  neglf* 
gencc  for  the  considnralion  of  tbe  Jury. 

IT'rbert  v.  ifarkwtil,  4S  L.  T.  N.  S.  M; 
Weekly  Notes  (Eng.)  1883,  p.  113;  Ofrfenheirn 
T.  WhiU  /.ion  Ihtfl  Co.  L.  K.  6  C.  P.  BiC.  517; 
Bohltr  V.  Ovifnt.  BO  Ga.  185;  Walth  f.  Porter- 
field.WfPh.  Z'A;  Story,  Bnllm.  473, 

The  plaintiff  was  guilty  of  negtigeni'e  to  not 
avnilirg  himself  of  the  place  of  safety  pro- 
vided by  tbe  defcndaat  Tor  the  safe  keeping  of 
his  money,  and  he  cannot  maintsin  this  action. 

Pania-v.  Coleman,  31  N.  Y.  112;  Cliambtr- 
lain  T.  Weil.  87  Minn.  54;  Jbnttv.  Jackmm,  29 
L.  T.  N.  8.  800. 

Mr.  H.  H.  Gllk^son,  for  appellee; 

The  llnblllty  of  ibe  innkeeper,  in  cases  of 
loss  or  theft,  does  not  depend  upon  tbe  meas- 
ure of  cnre  with  which  he  keeps  tbe  goods  of 
a  gueot,  nor  the  means  which  be  baa  employed 
lo  protect  them.    HIi  liability  I*  aDalogoui  to 
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llixt  of  a  common  carrlw,  wbo  b  bdd  abso- 
liiKl;  reaponaible  for  ■!!  loas  of  goodi  nlilte  In 
bis  contml,  and  under  bis  cunlnaj,  iidIm)  llie 
low  be  occtuioiied  bj  ao  act  of  God  oi  Uie  pub' 
lie  enemy. 

C'lly^M  Can.  8  Cote,  88,  1  Smith,  I*Bd.  Caa. 
•JM.  7tL  Am.  ed.  241;  Sibh^  v.  .^WiieA,  SB  N. 
R.  653;  irui«H  t.  Swft.  88  N.  T.  671;  ilae*- 
arii  v.  AurUeraft.  8  Mot.  (Ky.)  439;  Shaw  t. 
Ba-rs.  81  Mb.  478;  &*».■«»  v.  Clark.  Zl  Oa. 
M3;  ^aton  t.  TAomp^jn,  i)  Pick,  S80. 

Tbe  gorxls  are  andcr  the  prolcotion  of  the 
inn,  ao  &B  to  make  tbe  Innker-per  liable  for  a 
breacb  of  duly,  unleaa  the  rc^ligence  of  tlie 
Ciieat  occasiotis  (he  loas  in  ench  a  way  that  tbe 
loM  could  not  have  bnppenpd  <f  tbe  guest  liail 
used  Lbe  oidiiiBrjcsre  tbato  Dnulcnt  man  mny 
be  reaanrnbly  exjieclcd  lo  bave  taken  under 
llie  dm  I 


Pa.  93;  WaUh  r.  PorlerfM.  «7  Pa.  873; 

met  T.  SrhiimbaeRtr  (Pa.)  9  Cent.  Rep.  143,  30 

W.  K.  0.  203. 

■itehell,  iT.,  delivered  tbe  opinion  of  tbe 
court: 

As  loBC  tfO  na  ChaveeUor  Kent's  day  it  — 
anid:  "Tbe  ri!S[iorisibilily  uf  an  ionkeeperfor 
111 e  goods  rif  bis  ^uest  ....  bae  been  a  point 
of  iDucb  discussion  in  tbe  book&"  2  Kent, 
Com.  602. 

The  common-law  ni1e,  »  eatubJiubcd  fa 
Oi/^(  C'aK,  8  Coke,  82,  was  ibatliieiuiikeepcr 
WHS  boiiod  absoliiieiy  to  keep  safe  tbe  foods  of 
bis  guest  deposited  wilbln  the  inn,  and  Kent, 
after  considering  tlie  cases,  lays  It  donn  Uiat 

Inaurer  of  tbt  goods  of  bii  gucsL"  B  Kent, 
Com.  604, 

The  siililect  Is  also  learneJly  discnaced  f n  tbe 
noUVo  Calyift  Cat,  1  Smith,  Lead.  Cos.  ']«7, 
and  tbe  nola  \o  Ceggt  t.  Bernard,  1  Bmiib, 
Lead.  Cas.  *307,  wbere  lbe  Icsmcd  Amevican 
annoiators  sum  np  tbe  rule  in  tbe  lollonina 
form;  "An  innkeeper  la  anawerable  for  all 
lossea  bappening  lo  tbe  goods  of  Iraveleia  be- 
coming bis  guesU,  except  such  losses  as  are 
c.-)used  by  tbe  Act  of  Ood,  or  lbe  public  ene- 
mies, or  by  tbe  conduct  of  tbe  cucst  himself, 
or  his  Eei  vant,  or  tbe  conipanioo  nltom  be 
briniia  niib  him." 

The  learned  counsel  for  the  appellsnt  has 
pi'f^nlcd  us  a  strong  array  of  auiliorkies  to 
show  that  the  true  foundation  of  tbe  rule  aa 
adminislcrcd  in  the  iBtercasesboIhinEojtland 
and  many  of  our  sisler  States  is  tbe  negliiienee 
of  tbe  innkeeper,  and  the  only  diJTerence  be- 
tween tbe  inokeepcr  and  ordinary  bailees  is 
that  a  loss  Is  prima  fseie  proof  of  t1:e  innkeep- 
er's negligence,  and  throws  upon  b<m  tbe  bur- 
den of  di.sproviog  It.  If  the  question  were 
open  it  lol^bt  be  interesting  to  examine  how 


control  of  hla  goods,  and  pnWIc  policy  wblcb, 
for  the  protection  of  tbe  owner  under  sucb  cii^ 
cumstances,  precluded  every  ezcuM  for  not 
restoring  lbe  gotids  to  the  owner,  except  sucb 
as  were  the  reaidt  of  tit  major,  the  act  of  God 
or  tbe  public  enemies,  which  would  be  nolori- 
oun,  and  coulj  not  be  fraudulently  pretended. 

But  the  rule,  whatever  lla  foundation,  ia  a* 
loDf>er  opon  to  question  in  this  IJlate. 

In  IJoiiter  t.  TuUfi,  OS  Pa.  03,  the  common- 
law  liability  was  Isid  down  by  Williams,  J.,  id 
the  foDowint^einpbalic  terms:  ''Jlisresponsi- 
bilily  eiterda  to  all  bis  servants  and  domestic*, 
and  to  all  tbe  goods  and  moQers  of  his  guest 
which  are  placed  wiihin  tlte  inn;  and  be  li 
bound  in  every  event  to  pay  for  tbem  if  atoiek 
unless  (bey  were  stolen  bv  k  servaot  or  com- 

S anion  of  tlie  gue«C."  The  learned  counsel 
Dr  appellant  bns  disllnguisbed  this  ca<ie  very 
csrefully  and  accurately  upon  tbo  facts,  and 
claims  that  the  enunciation  of  the  general  rule, 
above  quoted,  was  not  really  necessary  to  ttia 
deciciou  of  tbe  case  actu,il1y  before  tbe  t^ourt 
and  that  It  ia  tiieretore  only  dictum.  If  ths 
case  sl{iod  alone  there  would  be  good  ground 
I  for  tlie  claim,  and  we  might  be  requir^  now 
'  to  le-eiamine  tbe  foundstion  and  merits  of  tha 
rule  announced.  But  in  M'alih  v.  FarUrlUM,S7 
Pa.  87tl,  the  former  ca.<e  was  diutiuctly  aillrmed 
In  all  tbe  breadth  of  the  opinion.  The  judge 
below  bad  charged  tbe  jury  that  "at  common 
Ihw  an  innkeeper  was  liiible,  at  all  events,  for 
tbe  goods  and  baggnge  of  bis  gueats,  .... 
and  the  law  la  tbe  same  to-day  ....  It  waa. 
In  fact,  ini<urin>r,  u  it  were,  the  safely  of  ib« 
property  of  guests,  and  it  was  immaterial  (if  a 
~  properly  was  stolen  whilst  tbe 
hole!)  by  T  " 


ceding  negligence  to  be  tbe  foundalion,  we 
must  logically  concede  tbe  desired  result,  that 
tf  the  innkeeper  abows  by  aatisfuctory  proof 
th  at  he  took  due  care,  he  ia  absolved  from  lia- 
bility. For  my  own  part  I  apprehend  that  the 
liability,  Ifke  that  of  a  common  carrier,  rested 
on  tbe  annender  of  the  owner's  poBteasioi)  and 
8  T,.  R.  A. 


unltss  it 


lolei)  by  nbom  ft  waa  stolen. 


party  wbo  was  robbed,  or 
the  neg^i^enee  of  tbe  guesl;  and  however  vigi- 
lant the  latuUord  might  have  heen,  be  waa  re- 
sponsible to  tbe  parly  losing  the  progwrly. 
That  was  tbe  common-law  lisbilily.  lie  waa 
practically  an  insurerof  tbe  safety  of  tbe  prop- 
erty nbilst  tbe  guests  remsfncd  in  bis  bouae," 

It  was  aavigned  for  error  that  this  chnrge  waa 
too  broad,  and  eminent  counsel  argued  there, 
ss  here,  that  tbe  real  foundation  of  the  rule  ia 
tbe  necligeoce  of  tbe  landlord  or  bis  servants; 
but  this  court  In  aHlrming  the  judgment  said: 
"We  adhere  lotbe  statement  of  the  law  as  laid 
down  by  our  late  brother  Williams,  In  Ilovtfr 
V.  TiiUs/,  as  to  the  extent  and  character  of  the 
liability  of  Intikeepera  for  the  goods  of  their 
giiFsls.  An  innkeeper  is  bound  to  pay  for 
gonds  stolen  ia  bis  house  from  a  gvieat,  unless 
stolen  by  tbe  servant  or  companion  of  tli« 
guest.  .  .  .  The  lenroed  Judge  below,  in  bia 
charge  to  tbe  jury,  evidently  adopted  this  case 
as  bis  chart,  and  there  is  no  error  in  bis  instruc- 
tions upon  the  law." 

Afier  this  deUberate  afflnnance  of  the  rom- 
moQ'lnw  rule  in  acase  where  it  was  applied  and 
lbe  corre-'tuess  of  lbe  instruction  distinctly 
assigned  for  error,  we  must  regard  the  rule  u 
settled. 

The  learned  judge  therefore  waa  ligbt  in 
the  renentl  instruction  be  gave  tbe  Jury  as  t» 
the  foundation  of  the  plaintiff's  case.  In  tlM 
press  of  the  trial,  however,  lbe  defense  un- 
fortunately did  not  receive  the  aameconefdem- 
don.    Neitber  tbe  question  of  oontribuloi7ne^ 
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tigmee  nor  the  effect  of  the  Statute  of  1850  was 
pteMoled  to  tbo  jury  uit  sbonld  have  been. 

Voientinonfit  iiyuria,  and  coDdnct  of  the 
I^Dttff  coDtributJQK  to  the  loes,  wheiber  toI- 
aittaTT  ornegligFDl,  Is  alw&3'aB  defense.  This 
principle,  thougb  not  verj  clearly  enunciated, 
vaa  applied  to  the  liability  of  an  fnnbeeper 
CTen  in  Caly^t  Gate,  vhero  the  first  resolutioo 
»aa  that  if  the  hoise  was  put  to  pasture  at  the 
raesl's  reqaeat  and  stolen,  the  innkeeper  was 
not  liable,  and  the  eighth  (8  Coke,  83),  tbat  If 
Uie  lDnkeei>er  requires  his  euest  (o  put  bis 
goods  in  such  a  chamber  under  lock,  and  the 
guest  leave  Ibem  in  an  outer  court  and  they  are 
stolen,  the  innkeeper  shall  not  be  liable.  And 
however  it  might  have  been  in  tbedajsof  ^ood 
Queen  Bess,  when  Calye't  Gate  was  decided, 
and  when  the  length  of  his  wine  bill  might 
have  been  deemed  sufficient  consideration  lor 
the  duly  oF  an  innkeeper  to  take  care  of  his 
guest  drunk  or  sober,  it  is  now  held  in  ourown 
ca^te  of  Waiihy.  Port^Ji/i^/ii  that  intozlcationis 
□D  excuse  for  the  negligence  of  a  guest  which 
contributes  to  bis  loss. 

The  evidence  lo  the  present  case  leaves  the 
drcumstancps  of  tlie  robbery  in  some  degree  of 
mystery.  Acrarding  to  the  plaintiff's  story,  he 
locked  and  boiled  his  chamber  door  on  going 
to  bed,  and  found  it  open  on  waking  in  tlic 
morning.  The  back  outer  door  of  the  hotel 
bore  marks  of  violence  with  a  hammer  or  other 
tool,  tbf  cntch  of  the  dead  latch  was  broken 
oS,  anti  .^aicliesof  a  kind  not  used  in  the  hotel 
were  found  scattered  at  various  points.  All 
tbis  pointed  to  a  burglary  by  outside  parlies. 
Yei  the  evidence  Is  that  toe  plaintiff's  bedroom 
door  twre  no  marks  of  violence  anywhere,  the 
key  was  in  the  lock,  and  the  transom  window 
was  but  a  foot  high  andsnungin  Ibe  middle 
leaving  only  a  space  of  six  inches  through 
wbicfa  no  person  could  possibly  climb.  How 
tbtn  didlhelbief  get  in?  There  is  no  theory 
which  doe«  not  encouniersome difficulties,  and 
the  first  questi'>n  tbat  arises  in  the  mind  is 
whether  the  plaintiff  may  not  be  mistaken  in 
suppoeing  he  locked  and  tiolted  liis  door.  The 
(estimoay  is,  that  though  a  sober  man  be  was 
not  a  lota]  abslsiner,  and  had  been  drinking 
I  bat  evening.  Did  he  get  more  than  bethought 
and  is  his  recollection  thereby  beclouded!  Or 
did  be  lock  and  bult  the  door  as  he  tbinks,  and 
did  the  beer  get  him  up  again  in  a  confused 
ooodition  of  mind,  and  wps  his  open  door  the 
resullof  'hisT  The  other  circumstances  only 
add  to  the  difficulty  of  a  satisfactory  ezplana- 
tton-  The  evideDi.e  in  general,  as  already  said, 
paints  to  a  robbery  by  outside  parlies.  But 
(be  vest  carerully  folded  and  laid  between  the 
two  lap  blankets  on  tbe  bat -rack  in  the  dining- 
room  is  hard  to  reconcile  with  such  a  theory. 
A.eain,  the  evidence  of  Mrs.  Wall  as  to  the 
Traces  on  the  porch,  and  of  Rahn  as  to  the  men 
aaklDg  for  plaintiff,  suggest  tbe  possibility  of 


loss  01  the  money  Iwfore  he  entered  his  rt 
As  already  said,  tbeie  iano  view  of  the  evidence 
that  does  not  meet  with  some  difficulty,  and 
such    difficulty    Is   always    for    tbe   Ju^   Vt 

Jurors  are  to  ezerciee  the  same  common 
sense  and  judgment  lo  tbe  jury  box  that  they 
do  as  men  In  the  affairs  of  life,  only  with  a 
strict  regard,  under  the  direction  of  the  court, 
to  the  nature,  relevancy  and  weight  of  evi- 
dence upon  both  sides.  They  cannot  base  ver- 
dicts on  surmise  or  conjecture  without  evi- 
dence, but  tbey  are  not  bound  to  believe  an  in- 
credible story  because  no  witness  contradicts 
it.  It  is  for  them  to  survey  the  whole  case  and 
say  whether  the  party  having  tbe  burden  of 
proof  has  met  it  by  a  satisfactory  preponder- 
ance of  evidence.  The  learned  judge  below 
was  of  opinion  that  there  was  not  sufficient 
evidence  of  piamtlS'a  negligence  lo  he  consid- 
ered by  the  Jury,  and  therefore,  though  slating 
tbe  law  correctly  as  to  such  nei^ligence,  he  lim- 
ited tbe  Jury  lo  the  consideration  of  the  single 
quesllon,  whether  or  not  there  was  a  theft.  In 
this  view  we  are  unable  to  concur.  The  diffl- 
cultics  in  the  'nay  of  tbe  plaintiff's  theory  and 
tbe  general  uncertainty  of  tbe  entire  occurrence 
should  have  sentthewholecase  to  thejury  with 
an  affirmance  of  defendant's  second  ana  third 

The  evidence  in  regard  to  tbe  safe  and  the 
notice  lo  guests  is  not  as  full  and  satisractory 
as  it  might  be,  but  it  was  sufficient  to  go  to  the 
jury.  The  provisions  of  the  Act  of  tbe  7lh  of 
May,  1855  (Pub.  Laws.  478),  in  regard  to  the 
place  where  notices  must  be  poated,  are  intended 
to  secure  knowledge  brought  home  to  the 
guest.  Tbey  may  be  said  to  be  mandatory  in 
tbe  sense  that  as  they  amount  to  constructive 
notice;  they  must  be  strictly  complied  with  if 
constructive  notice  ia  relied  on.  But  if  notice 
in  fact  is  proved,  then  the  provisions  for  con- 
structive notice  become  immaterial.  Defend- 
ant testified  positively  lo  having  called  tbe 
plalniifCs  attention  to  the  notice  at  tbe  head  of 
the  hotel  register,  though  it  was  probably  not 
on  this  particular  visit.  The  defendant  denied 
it.  This  question  aboiild  have  gone  to  tbe 
jury  for  them  to  determine,  under  sU  the  clr- 
cumslacces,  the  lapse  of  t^me  since  plaintiff 
saw  the  notice,  If  tbey  find  thathe  did  have  his 
attention  called  to  it,  the  frequency  of  his  visits 
and  bis  consequent  familiarity  with  the  cus- 
toms of  tbe  house,  etc.,  whether  he  should  be 
treated  as  having  notice  of  the  existence  of  a 
safe,  and  if  so,  wheiber  his  omission  to  avail 
himself  of  that  protection,  and  his  earring 
such  an  amount  of  money  to  his  bedroom, was 
negligence  for  which  >ie  must  himself  bear  the 
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1.   Prootnf thaeondaotofhnBbancland 

wife  toward  eaoh  olher.andof  their  eipr«»iaai 
of  taaCred  aod  fear  of  esab  otbnr.  and  of  their 
■tntemeata.  during  tbe  time  the;  Uved  togeUier 
apparently  as  buBband  and  wife,  u  to  Don-aot-eai, 
nay  be  admitted  to«liowDOn-iicceHa.onthequea- 
ttoQ  M 10  the  leeltlmAcy  of  a  cblld. 

8>  Tbe  precu^ptton  tlutt  k  child  bom 
tn  wedlock  la  lecitlm*te.  wbere  tbe  bus- 
band  and  wife  bad  opiiortuoitlea  of  acceaa.  la  not 
oonclualTe,  but  may  be  overcome  bj  clear  proof 
of  tbe  cuDtrary,  which  may  cccslat  of  proof 
the  husband  wH  iuonmpeient  to  faaTesexui 
tercourae  with  bla  wife  or  tbe  with  htm. 

8.   Proof  of  the  wUb'a  adnlteTy  la  oompe- 
tent  on  the  queotioD  of  the  lesltlmaoy  of  ■  ct"-* 
to  corroborate  proof  that  the  huibaod  «ra« 
capable  of  performlnK  the  geiuol  act  or  that  be 
bad  abatalned  from  perf ormlDB  It  with  bb  wife. 

4,   A  mother  la  »  competent  witaeaa  to 
prove  tbe  legitimacy  of  Ber  child  beantlen  dur- 
hUE  wedlock  If  auch  legitimacy  la  attacked;  and 
In  case  atae  becomea  a  wltacM  she  will  not  be 
mltted  t«  withhold  on  oroca-examluallon  any 
of  the  truth,  even  althouab  It  will  dlBoloea  ao 
adultery. 

B.    An 


Bent  of  her  htubaAd,  m 


or  men  to  her  perlodioany  or  wboaever  tt  li  con- 
venient or  opportunity  la  afforded,  la  living  In 
adultery  within  tha  meanlnr  of  the  Kentucky 
ttatula  which  forfeit  ber  dower  or  dlatrlbutable 
abare  in  ber  huaband'a  property,  when  abe  TOlun- 
torllT  leavea  him  and  Uvea  in  adultery, 
(MovemberlB,  IBtOJl 

APPEAL  hj  croBB-defecdaDta  from  a  Jnd^- 
meot  of  tbe  LouUvllIe  Law  and  Equity 
Court  In  favor  of  croas-petilionera  In  a  suit 
broufEht  bj  tbe  executor  of  Solomon  Ftotsnn, 
deceased,  to  obtaiiiaaeUletiieDt  of  bis  accounts, 
etc.,  tbe  cross'pelilion  setttnff  up  the  birth  of 
BO  heir  afipr  the  makinfr  of  the  will,  and  praj- 
ing  a  diBtribulinn  of  Ibe  estate  to  aucb  bcir  sub- 
ject to  tbe  doner  ligliti  of  hia  moLber.     Me- 

The  facta  are  full;  staled  Id  tbe  opinion. 
Mr,  Burton  Tajiee  for  Laura  Gow,  ap 

Marrt,  Brown,  HnrnphreT'  ft  D^wioi 
C. B.  Sermonr  aud  W.  H.  UcQee  foroLlier 
devisees  aud  beirs,  appellanla. 

SteMTi.  ThomsiB  H.  Binea  and  J.  M. 
WUkina,  wilb  Mcmti.  Abbott  ft  Rut- 
ledife.  for  Elizabeth  Wilson,  ap)ielUnl; 

Tue  prima  facie  evidence  of  legitimacy  ma; 
always  be  lawfully  rebutted  by  satisfactory 
evidence  that  access  did  not  lake  place  between 
husband  and  wife,  as  by  tbe  law  of  nature  i» 
necessary  in  order  tor  tbe  man,  in  fact,  to  be 
father  of  the  child. 


Bastard*  are  peison*  becotten  and  bom  out  of 
lawful  wedlock.  MUler  t.  Andeiwjn,  1  West.  Bep. 
aid,  48  Ohio  at.  4TB:  1  BL  Com.  (B^  1  Kent,  Com.  HOB. 

It  a  woman  pregnant  at  her  marriago  la  delivered 
■ftOF  marrlace  the  otalld  la  lesltlmaw.  HlUer  T. 
Andersen,  tuiira. 

Tbe  law  prcaumea  a  eblld  to  bav«  been  bom  In 
lawful  wedlock,  and  thlipreBumption  must  prevail 
until  overcome  by  clear  and  convinolDg  proof  ad- 
duood  by  thoae  allCKlns  Uleiltlmaay,  Ortbwein  v. 
Thomas,  4  L.  R.  A.  «».  UT  UL  BH. 

Children  of  a  married  woman,  bom  during  cover- 
ture, art!  presumed  to  be  legitimate.    Ba  ItODiero'B 

ibute,  TS  Col.  am 

Thefictihata  woman  gave  birth  to  a  fully  de- 
veloped child  «o  soon  after  maTrlBfce  as  to  render  it 
oertam  that  it  was  begotten  before  marrlase  ralaea 
a  legal  presumption  that  It  was  begotten  by  him 
who  became  her  huabend.  UcCulloota  v.  MoCul- 
k>cb,(BTei.S8Z. 

The  presumption  of  legitimacy  is  ■  presumption 
juris  ct  (Ic  Sure.  Uiller  v.  Andeison.  1  West.  Bep, 
Bll.  43  Ohio  St.  47B. 

The  burden  of  proving  lUeglUmaoy  lies  entirely 
With  tbe  person  seeking  to  eatabllsblt.  Overlook 
T.  Hall.  Bl  Ue.  3*8;  Flowea  V.  Boaaey,(IJur.N.&at2, 
n  L.  J.  N.  8.  Cb.  181. 

But  In  a  later  decision  In  England  It  baa  been 
held  thatitlsQotapreaumptlon  juiii  stdeiur^.but 
may  be  rebutted  by  evidence  which  must  be  clear 
•nd  ooncluslve  and  notreatlng  merely  on  a  balance 
of  probabUitlea.  Bo  where  a  child  was  bom  £7B 
days  after  tbe  last  opportunity  of  tbe  husband's 
Boceaa.aiid  there  was  evidence  In  tbe  wife's  oon- 
dnct  tending  to  show  that  she  reganled  tbe  child 
as  tbe  olfBprlng  of  her  paramour,  the  question  of 
Its  krltlmaoy  was  properly  submitted  (o  tbe  Jury. 
6L.R.A. 


BosvlUe  V.  Atty-Qen.  L.  a  U  Frob.  Dlv.  IR;  Moi^ 

rla  V.  Dnvlea,  5  dark  ft  F.  IBB. 

A  legal  presumption  relieves  him  In  whose  favor 
It  ezLata  from  tlie  necenlty  of  any  proof,  but  may 
be  deatrojred  by  rebutting  evidence.  Otherwise  aa 
to  presumptions  ^rt>  it  <U  jure,  agralnst  which  do 
proof  can  ba  admitted.  Dugaa  v.  BsUletts,  S  Ia. 
Ann.  EMi  Davenport  v.  Mason,  U  Maa.  Bt;  Baalaai 


te.  IT  A 


.(fit. 


Ttu  prcMunptlon  of  lEOtttMuoir  motf  ba  rcbuttoil. 

The  preeuraptton  of  legitlmaoy  may  be  rebutted 
t>otb  by  positive  and  by  preeumptlv«  eridenoe. 
Wright  T.  Hicka,  1£  Ga.  16B.  IS  Qa.  ItJD. 

In  Louisiana  this  legal  pi«Bumptlon  can  be  over- 
come only  iu  tbe  mode  and  wlltdn  the  Ume  pre- 
scribed by  taw.    Dejol  v.  Johnson,  U  La.  Ann.  8B8. 

Elsewbere  It  can  be  overcome  only  by  dear  and 
eoDvlnaihg  proof  of  non-lnteroourse  between  the 
husband  and  wife.  Egbert  v.  Qreenwalt,  44  BCtob. 
XBO;  Tan  Aemam  v.  Tan  Aemam,  1  Barb.  CA.  878; 
PattosoD  V.  Oaines,  47  17.  S.  S  Uow.  UO  (U  L.  ed. 
tsaj;  Sullivan  v.  Kelly.  8  Allen,  118;  Bemmenway 
V.  Towner,  I  Allen,  aK  Flotteaham  r.  Julian,  1  T. 
B.  1  Hen.  IT.  B.  pL  IS;  Stegail  v.  Btc«all,  )  Brook. 
MS;  Cannon  V.  Cannon.  T  Humph.  IIIL 

Tbe  prteumptlon  of  lesitlmaDy  of  •  child  bovn 
during  tbe  period  of  marriage  Is  not  rebutted  by 
drcumatanoes  which  create  only  doubt  aud  ■■«- 
pldon,  but  Is  wholly  removed  by  showing,  first, 
that  aw  husband  was  Incompetent;  second,  that  he 
was  entirety  absent,  so  as  to  have  bad  no  aooeaa  to 
the  mother;  third,  or  entirely  ataent  at  the  poilotf 
during  which  the  child  muft,  In  the  oouna  Ot  nat- 
ure, have  been  begotten;  fourth,  and  iiMasat  only 


esU 


12  L.  R.  k.  .l-iO;  W  L,  R.   -A.  477;  -11  L.  R.  A.  7110. 


Qom  r.  Fbohab. 


lOt 


NichoUi,  Adulterine  Baftudv,  p.  IBS ; 
Aintorr  Pfrage  Com,  1  Sim.  &  8tn.  103; 
Batea  v,  Dnuger,  L.  R.  28  Ch,  Div.  178;  Mirr- 
Ti*  T.  Davut,  8  Car.  &  P.  215.  427;  Shuler  -r. 
BitS,  15  S.  C.  428;  Wilton  r.  Baib,  18  S.  C.  69; 
StaU  T.  Shumperi,  1  B.  C.  60;  ^aU  v.  Pttta- 
I,  B  Hawk*  (N.  C.)  825;  Com.  t.  ffwitt,  1 


I,  371. 


Tbe  presumplloii  of  sexual  iDtercouTse  be- 
tween busband  and  wife  laAj  be  rpbutted  by 
ertdence  of  the  feelings  and  coDduct  of  tbe 

Wright  T.  Biekt,iZQt.  Ul;  Wright y.  Biek», 
15Gb.  169;  CantumT.  aiRHon.7Humph.4lO; 
Strode  v.  Magowan,  2  Bush,  831;  Bemmington 
r.  LraU,  8  B.  Mod.  611. 

31n.  FromsD  was  permltled  lo  testify  (hat 
■be  bad  Dever  been  unfaithful  lo  her  husband, 
and  bad  never  bad  tniercoursc,  sloce  ber  mnr- 
riaee.  wtlh  auvone  but  bim.  This  was  error 
under  the  Civil  Code,  g  60fl,  nblch  provides: 
"Seilber  a  hustiand  nor  bts  wife  shsll  testify, 
(Ten  after  the  cesutioo  of  tbelr  maniage,  cmdu- 
ceming  any  com munica lion  between  them 
daring  marriage." 

See  also  BoyUti  v.  Bogldn.  TO  N.  C.  3S2; 


mn,  16  L.  T.  N.  S.  29;  AyU^ord  Forage  Catt, 
L.  B.  11  App.  Gas.  1. 
Mettrt.  Helai  ft  Bmee  for  appellees. 

Bflnn«tt,  J.,  delivered  the  opinion  of  tbe 

Hiunie  R.  Froman  Is  the  widow  of  Solomon 
Froman,  deceased.     He  died  testate  on  tbe  Sd 


day  of  June,  1884.  Soloman  Wblle  Froman, 
SOD  of  Hinnie  R.  Froman,  was  t>cgotten  during 
the  wedlock  of  Boloroan  Froraan  and  Minnie 
R.  Froman.  and  was  bom  on  tbe  8d  daj  of 
January,  1880.  about  seven  months  after  tlie 
death  of  tbe  putative  father,  Soloman  Fronian. 
Soloman  Froman's  will  made  no  provision  for 
this  after-boin  child,  nor  any  provision  for 
MiDnieR.Froman.thewIdow.  Soloman  White 
Froman  claimed  the  entire  estate,  under  the 
statute,  u  an  afterbom  pretermitted  child. 
The  widow  renounced  the  provisions  of  the 
will,  and  claimed  her  dowable  and  distributable 
share  of  the  esiate.  Issue  was  joined  as  to  the 
legitimacy  of  Soloman  White  Froman,  and  as 
to  the  forfeiture  of  the  widow's  dowsble  and 
dialrlbulahle  interest  br  reason  of  her  aban- 
doning her  busband.  Soloman  Froman,  and 
living  In  adultery.  These  Issues  were  decided 
against  the  devisees  under  the  will,  and  they 
have  appealed  to  this  court. 

It  is  to  be  regretted  that  queatioiu  like  these 
should  ever  ansa  in  the  courts  of  Ihls  Com- 
monwealth. Kentucky's  matrons  are  famed 
for  their  bisb  tenae  of  virtue  and  exemplary 
conduct;  and  it  is  to  be  regretted  that  tbe  con- 
duct of  Mrs.  Minnie  R  Fromsn  was  so  radical 
a  deuarture  from  this  fair  fame  aa  to  impel  us 
to  declare  her  son,  Soloman  White  Froman, 
illef^timate.  Tbe  proof  Is  that  Mrs.  Froman 
left  tbe  house  of  her  husband,  Soloman  Fro- 
man, on  tbe  morning  of  tbe4tb  of  Aptil,  1884. 
and  went  direct  to  Bowling  Qreen,  to  the  house 
of  a  Mrs.  Wilson,  where  sne  remained  at  least 
a  week,  and  Iben  returned  to  Louisville,  and 
took   boarding  with   a    certain    woman,   and 


a  which  aflord  clear  and  aatis- 
factoiT  proof   that  titers  was  no   sexual  Inter- 
noiuae.    Bararave  v.  Margrave,  9  Bea.v,  HI;  Coqi. 
T.  Btrloko',  1  Browne  (Fa.)  Appeod.  XLVIL 
iYoo/  of  tmjpoteneu  ttf  bmbana. 

n  ta  pnwimed  that  a  mature  male  has  Dormal 
pnwen  of  vfnllty,  and  the  burden  at  proHn^  tba 
eontmiT  Is  on  the  part;  aMerttnic  It.  Gardner  t. 
Aate,  a  Oa.  lU. 

Tbe  presumption  of  IsrltliiiBor  arWnr  from  tbe 
SlMplDC  (ocether  of  huiliaiid  and  wire  can  be  ro- 
bnllad  onlrbycdearandnitlataotorj  evidence  ttiat 
aome  pbvtfoal  htoapocltr  ezlated.  Lene  ~~ 
ooods. »  !>.  J.  K.  B.  OB.  US. 

Tbe  evidence  mint  prove  berond  all 
doubt  that  tbe  huBbond  could  not  have  been  tbe 
fatbs.    PbllUpa  v.  Allen.  E  Allen.  41B. 

Tbe  impatenuj  of  the  putative  lather.  If  true  and 
proven,  would  tw  conclusive,  and  evldcnoe  thereof 
m  competent.   State  v.  Broadwar,  W  N.  C  UI. 
Proe/  of  tum-accui. 

AocesB  between  man  and  wife  la  aJwara  presumed 
sntil  otherwise  plalnlj  proved,  and  nothing  is 
allowed  lo  impuio  the  legitimacy  of  a  ohlld.  short 
sf  proofs  of  facta  sbowluc  It  to  be  Impoailble  that 
tbe  busband  could  have  been  Its  father.  Qalnea  v. 
HennoD. KV.S.U  Bow.  SSa  (tfl  L- ed.  7T0I. 

Buttf  a  husband  went  l>erand  seoa  two  rear* 
before  tbe  birth  ot  her  child,  tbe  oonoiuslon  Is  Irre- 
[  V.  Maidstone,  la 


So  llleMltJmacv  mar  be  sbown  br  proof  of  eban- 
Acomeot  by  tbe  husband,  and  his  continued  Bt>- 
•SDoe  from  Uie  Slate,  tor  a  period  of  four  retua 
beioretbe  birth  ot  the  child.  Pittaford  v.  Chlt- 
teodeo,  t  New  Xos-  Bep.  191,  68  VL  ». 

Willi  aiiiiiM  ot  tba  husband  need  not  be  proved 
Amine  tbe  whole  period  ot  tba  wife's  prevnano;, 
SL.R.A. 


w  a  natuial  impoulbllllr 


Jt  the  ol 

that  be  could  Ik  tbe  father,  a 

only  a  fortnight  before  Ihe  birth.    Bei  v.  Lufte,  3 

^st^ue. 

Where  a  huiband  after  a  long  abaenoe  did  not 
rejoin  bis  wife  until  eight  months  before  tbe  birth 
of  a  full  grown  cbild  ;he  oould  not  have  been  tbe 
father.  HeathooM's  Dtvoroe  Bill,  1  Kaoq.  B.  L. 
CbB.tai. 

Opportunltr  of  access  beoomes  Important  to  eon- 
■Idor.  where  the  wife  was  notorloualy  Uvlut  In 
adulurr.    Reg.  V.  lIanalleld,lQ.  atU,5Jur.fiOe. 

Where  the  child  was  bom  three  months  after  the 
marriage,  the  wife  was  asked  on  oross  examlna- 
Uon,  "When  did  rou  flist  become  acquainted  wltli 
your  husband?"  and  on  her  answering  "Twelve 
months"  the  subject  was  dismissed.  Anon.  v. 
Aoon.  a  Bear.  tSl:  Slate  v.  Romaloe.  M  Iowa,  (8. 

Where  husband  and  wife,  although  living  sepa- 
rate and  sport,  had  been  in  iuob  a  situation  tiiuL 
acoeea  might  have  t>eeii  had,  tbe  preeumpUon  lu 
favor  of  legitimacy  can  be  rebutted  only  by  sbonc 
evidence:  and  tf  the  ecoees  la  proved,  DO  Inquiry  as 
to  palernltr  can  be  made.  Honia  v.  Davtes,  A 
Clark  *  F.  lis.  1  Jur.  All. 

t  (ft' 


A  woman  cannot  give  evidence  ot  them 
ot  her  husband  to  bastardise  her  Issue,  though  tbr 
husband  be  deoeased  (Bex  v.  Kea,  11  Bast,  !&: 
Ooodrlght  V.  Uoss,  Oowp.  Nl);  but  the  mother  Is  u 
competent  wltoeaa  to  prove  the  Ulegltlmaoy  <>. 
her  children.  Rex  v.  Bramley,  6  T.  B.  B80;  8tau- 
den  V.  Slaoden.  4  T.  B.  3E1  note  lb.),  Peake.  K.  F.  S-'t 
Bex  V.  Reading,  Lee,  Cos.  t  Hardw.  79;  Bex  V.  Lufff 
«  Bast,  IBS;  Tioga  Co.  V.  South  Creek  Twp.  It  P. . 
US. 

Tbe  evidenoe  td  the  husband  la  ni 


■Ibletu 


M 


Eentdcky  Court  or  Apfoalb. 


tbere  iem«tned  as  bmrder  until  Ibe  deatb  of 
ber  liuBbHDd;  never  viniting  or  seeing  ber  liiu- 
band  arier  tbe  left  hia  bouse  ou  the  4Lb  of 
April  preceding,  allliougb  she  lefl  bim  sick  of 
a  futol  diBcaBe,  of  which  bb  died  on  the  8d  of 
June.  Mrs.  Froman  claima  th&t  ber  buaband, 
Biiloman  Fromau,  ou  Ibe  moruiug  of  tbe  8d 
of  April, — the  day  before  she  left  bis  house, — 
aent  for  ber  to  come  lo  bis  room:  tbat  abe  went, 
and  fa«  then  had  Beiual  lotercourse  with  her, 
getting  ber  with  ebild.  If  thia  story  1b  to  be 
believed,  the  appellee,  Soloman  White  Froman, 
haviDg  been  thereafter  bora  'wiibiQ  the  uaiial 
time  of  KeatatioD,  is  the  child  of  Bolomao  Fro- 
man.  But  la  the  ator;  lo  be  believed!  Does 
not  the  proof  diacloae  ft  atate  of  case  that 
ultcrlj  repels  the  trulb  of  this  ilory?  Doea 
not  tlie  proof  show  a  state  of  cose  that  repels 
any  presuoiplion  of  sexual  latercourse  wbat- 
ererT  We  think  It  does.  Let  as  se«.  We 
find  thai  Soloman  Froman  on  the  lUb  day  of 
NoTcmber.  1883,  was  alleclert  with  Brigbt's 
diEease,  and  dropsT  of  the  bowels,  scrotum 
and  Ibigbs.  Dr.  CfriCBtb  attended  on  bim  al- 
most daily,  and  treated  him  for  these  diaeasea, 
until  the  Tth  day  of  January,  18K4.  at  which 
time  be  turned  ibe  cnse  over  to  Dr.  Holloway, 
and  be  attended  on  Froman  almost  daily,  and 


treated  him  for  these  diseases,  until  bis  death. 
Froman  cootinued  to  grow  worse  from  tlift 
titne  Dr.  Griffith  commenced  Btieodiug  on 
bim  until  he  died.  Tbat  bis  condition  mar 
clearly  appear,  we  quote  from  Dr.  Holloway^ 
testimooy,  nhkblsasfollotTS;  "He  bad  cedemft 
of  the  luogs,  or  asthmatic  breathing,  and  fro- 
quent  pnroiysms  of  astiima.  eicessive  bron- 
chiie.  He  had  general  dropsy.  This  dropsy 
was  more  generally  displayed  by  the  accumu- 
lation in  hia  abdomen;  by  enlargement  of  the- 
skin;  by  tbe  dropsy  of  the  skin  of  the  abdo- 
men, and  the  loins,  back  and  thighs;  of  U19 
akin  of  the  thighs  and  legs,  and  by  the  general 
excessive  accumulation  of  the  fluid  in  tbv 
scrotum,  and  lo  tbe  skin  of  tbe  penis, — sa 
much  so  that  tbe  penis  proper  could  not  bo 
seen  upon  an  examination,  only  the  orifice. 
He  had  frequent  attacks  of  vomiting  and  ob> 
Btinat«  constipallon,  with  loss  of  appetite. 
He  was  mentally  dull,  unless  when  aroused  by 
some  special  cause  of  excitement.  He  heA 
what  is  called  'hebetude.'  With  or  wiihoat 
anodynes,  be  aroused  at  my  visits  in  a  alivpy 
way  in  his  bed  or  chair,  and  had  to  be  ques- 
tioned before  be  would  give  any  answer  about 
his  caee.  When  aroused  by  any  special  catiaa 
of  eicilcment,  be  was  more  talliative,  but  con- 


prove  access,  oranycollateralfaDt  tending  to  show- 
that  he  had  opportunities  of  aoasA.  Wrleht  v. 
Holdsate.  S  Car.  ft  K.  16B. 

The  rule  prealudlng  Uie  hugband  or  wife  from 
pro  Vina  non-access  for  the  purpose  of  bastardlzlns 
the  i»ue  appllce  vhere.  on  the  dar  following  the 
marrlaff«.  the  husband  abandoned  tbe  wlfs,  and  the 
child  was  born  ahortlf  arterward  at  the  house  of 
ber  emplufer,  whom  she  toug-ht  to  charge  with  the 
patentltr.  Ttogs  Co.  t.  Bo  uth  Creek  Twp.  «upra .' 
Parker  v.  War,  IB  N.  H.  IS;  Davla  T.  Houston,  S 
Testes,  KS;  Pag^  v.  DcnnlsoD,  1  Grant,  Cna.  HIT: 
DennlBon  v.  Page.  28  Fa.  120;  Btal«  v.  Wilson,  ID 
Ired.  L.  131;  Slate  v,  Herman,  13  Ired.  L.  (02;  1  Fha 


BiMenee  of  intercourte  totl/i  othor  men. 

Evidence  of  Intercourse  with  other  men  must  be 
Umiledto  a  period  aucb  aa  to  admit  of  the  Infer- 
enoe  that  tbe  child  der<t-ed  Its  paternity  from  that 
intercoiirae.  Bowen  v.Kecd,  103HBaB.lB.  Compare 
PauU  T.  Fadelford.  IS  Qniy.  XS. 

Eivldence  that  another  man  had  oonnectlon  with 
tbs  wife  at  atraut  the  proper  time  for  tteRettlng  the 
obild  Is  not  competent  unlesa  coupled  with  evi- 
dence that  thehusband  had  no  aonneotlon  with  ber 
at  that  tline.    SUM  v.  Bennett.  IS  N.  C.  S05. 

Bvldenoe  of  acta  of  Intercouise  with  otbcr  men 
twelve  months  before  the  birth  la  Inadmissible. 
Bsblna  v.  Jonea.  119  UasH.  IST. 

Tbe  legal  presumption  Is  rebutted  by  the  facta, 
that  the  wife  led  the  life  of  a  prostitute,  waa  seen 
Bi  such  In  oompany  with  other  men,  that  though 
her  huBband  lived  In  the  same  town,  he  alwaja 
avoided  her.  and  that  the  ohQd  waa  born  In  Jail 
three  yean  after  their  aeparatlon.  Sibbetv.  Ains- 
le7,8L.I.M.B.<>S8. 

Bo  Ulevltlmacy  la  established  br  erldenoe  of  the 
mother  living  In  adultery  at  the  time  when  the 
oblld  was  begotten.  .Barony  of  Baye  and  Sele,  1 
H.  L.  Gas.  WI. 


ItttniOmaea  may  it  oCahltahn)  bu  proof  of  aOitr 
faeti. 
Illegitimacy  may  be  eetabllshed  by  any  compe- 
tent evidence,  and  proof  thereof  Is  not.     -  -      - 

suaA. 


to  evidenoe  of  Impotency  on  thepartof  tbehua- 
tiand.  or  of  ImposalbiUt;  of  access,  or  of  Inter- 
course between  tba  wife  and  a  man  other  than  her 
husband.   Wilson  v.  Babb,  IS  B.  C.  S3. 

Hearsay  evidence  may  t>e  sulSoiout.  Oocrman'a 
App.  (Fa.)  I  CeoL  Bep.  ■JSS. 

Depositions  are  admissible  on  the  trial  of  an  [saiw 
of  bastard.',  as  ia  other  dvll  aotloua.  State  r. 
Hlckerson,  72  N.  Q  4SL 

The  fact  of  paternity  may  be  established  by  » 
Inlr  preponderance  of  evidence  aa  In  other  cItU 
cases.    People  v.  Cantlne.  1  Brown,  N.  P,  (Ulob.> 
1U;  Young  v.  Makepeaoe,  U8  Maag.  DO. 
Svltlenc*  not  odmlsribls  on  Quotfon  of  patemttu. 

Declarations  of  parties  made  after  oohattltatlon 
baa  oeaaed  are  not  evidence  to  beatardlae  tbe  Issue. 
Bs  Taylor,  9  Paige,  ni, 

Tbey  are  notadmladble  wbtn*  no  erldeaoe  Is  of- 
fered of  non-acceea  at  the  time  of  oonoeptlon. 
Denntson  v.  Page.  13  Pa,  «0. 

[feltherthe  mother's  declarations  nor  her  hna. 
baod'a,  she  having  slnoe  deceased,  are  admlralbl» 
on  the  question  of  paternity  (Cope  v.  Cope,  SChr. 
ft  P.  an,  1  Moody  ft  B.  ■X3I;  but  a  baptismal  regis- 
ter describing  tbe  child  aa  the  lllegitlmale  son  of 
his  mother  Is  admlsaibie.    ibid. 

The  father's  declarations  are  iDsnfflelent  to  bas- 
tardise the  Isaue  of  his  marrisse  (Bowles  v.  Bior- 
ham,  2  Munf.  MS.  B  Uunf.S98l;  It  requires  the  proof 
to  Show  It  was  Impossible  that  the  husband  could 
be  tbe  child's  father.  Temoa  v,  7emon,  B  Im, 
Ann.  2*3. 

But  where  non-aocea  baa  bera  established  by 
evidence  aUimde.  tbe  declaration  of  the  mother  la 
admissible  to  prove  the  paternity  of  the  oblld. 
LegRe  V.  Edmonds.  2S  I,.  J.  N.  8.  Cb.  US. 

AdmlaalonB  of  tbe  wife  oannot  be  received  to  ea- 
tabtlsh  nOD-acoe»  at  tbe  period  of  oonoeptlon,  ttt 
tjBstardlse  her  Issue.   Cross  v.  Ooss.  B  Falge.  W 

Evidence  of  the  llkeneosofa  oblld  to  Its  suppoaaA 
father  is  not  admissible  upon  the  question  of  p^ 
temlty.  United  States  v.  Colltns,  1  Craooh,  0.  CL 
axk  Hanawalt  v.  Btate.  6i  Wis.  H.  But  oonsult 
State  V.  Bowles.  7  Jonca,  L.  STS. 

Nor  Is  evidence  of  the  color  of  the  eblld^  «jwm 
admlsrible.    People  v.  Camey.  X  Hun,  a. 


Qou  T.  Fromah. 


10» 


Dned  hinueU  to  the  subject  that  excited  bim: 
tod  ibeii,  wben  that  paaaeA  airay,  he  would 
lElapw  into  bis  condition  of  hebetude.  His 
DiiDe  was  very  scant,  and  when  boiled  with 
nitric  BCid  it  had  the  appearaoce  of  soiled 
tailed  while  of  an  egg.  HIb  case  was  plaiolT 
mie  of  Bright'a  dlseaae  in  its  adTanced  atagea. 
"  Tbia  was  bis  condilion  when  I  saw  bim  in 
January,  1H34.  The  dropsical  condition  of  the 
penis  end  scrotum  got  ateadilj  wuiae  from 
tbe  first  time  I  saw  himi  onlj  the  uriQce  of 
tlic  jkin  n'bere  the  penis  was  could  be  seen. 
Ue  could  Dot  hare  bad  sexual  intercourse  from 
tbe  time  I  aaw  bim  in  January,  1884.  In  his 
physicnl  condition  if  was  not  possible  for  bim 
to  CsTB  emitted  semea  ioio  a  woman.  It  was 
DOi  possible  for  him  lo  have  had  conueclion 
Kith  a  woman  at  any  lime  during  mj  altend- 
■Dce  npon  bim.  Tbe  usual  period  of  gestation 
is  from  s:7S  days  lo  280  days."  In  hk  secoad 
dcposiiioD,  he  says:  "I  am  satisQcd  that  he 
was  not  physically  capable  of  performing  tbe 
sexual  act.  I  do  not  tblnli  it  was  pofUjibie  for 
him  lo  enter  a  woman  so  as  to  bring  Ibe  Bemeu 
in  tbe  track  in  such  a  manner  that  tbe  sperma- 
tozoa could  And  their  way  to  the  ova.  I 
Ti^iied  him  from  tbe  3d  to  tbe  9ib  of  Feb- 
ruary, exccpcingtbeSth;  Ibcn  from  tbe  lOLb  lo 
tbe  llilh,  excepting  Ibe  Hlh.  I  visited  bim 
tbe  17th,  IBtb,  20li,  2iBt,  23d,  a^ih,  27ib  and 
iBt  of  Mnrcb;  then  the  4Ui  and  7lb  of  March, 
twice  that  week;  then  the  Illb  of  March, 
once  that  week;  then  the  IBth,  21at,  22d,  33d 
■nd2TIh  of  3Iarch;  Ibeutbe  3Ut  of  March  and 
Stb  and  lltb  of  April;  then  tbe  IQlh  and  19th 
of  April;  tben  SSdand  27lh  of  April  and  8d 
of  Hay,  6th  of  May  and  lOtb  of  JIay.  Tben 
I  Tinted  him  on  the  11th,  lgtb,I4(b,  l.'lth.lOth 
of  Hay,  and  the  IStb,  20tb,  21st,  22d,  S3d,  and 
an  the  24tbi  twice  on  tbe  SStb;  to  tbe  Slat,  in- 
clusive, twice  every  day;  twice  on  tbe  Ist  of 
Joae;  and  twic«  on  Ibe  8d  of  June,  Che  day  of 
bis  death." 


get  his  wife  with  child  at  tbe  respectifn  dates 
tlial  he  viaited  bim.  la  It  poaaible  that  tbe 
celling  coald  have  abated  between  Ibe  Slst  of 
Harch  and  tbe  8tb  of  April  enough  lo  enable 
him  to  bare  sexual  intercoturse  at  any  time 
tluringiiaid  period?  It  may  be  possible,  but  it 
ieems  lo  us  that  such  a  conclusion  is  wholly 
irrational.  Tbe  doctor,  in  bis  almost  daily 
fisita  before  and  after  said  time ,  found  bim  so 
swollen  as  to  he  Incapable  of  performing  ihe 
lexual  act,  and  growing  worse  all  the  time. 
So  It  seema  that  there  is  no  ground  whatever 
for  forming  any  rational  conclusion  tbat  the 
sweliieg  so  abated  within  said  time  as  to  enable 
faim  to  have  bad  sexual  inlercourae.  Such  a 
conclusion  would  be  wholly  irrational.  But 
He  are  not  left  to  conjecture  about  Ibis  matter; 
for  the  nurse,  who  was  in  daily  attendance 


upon  .Soloman   Froman,  and  alept 

nightly,  during  said  time,  says  thai    ...   .    __ 

ling  did  not  abale,  nor  did  tits  condition  at  all 


Urs.  Froman  on  Ihe  morning  ol  tbe  8d  of 
April,  nor  at  any  other  time  for  several  months 
previous.  It  alao  Bppenra  that  Soloman  and 
Hn.  Froman  lived  like  cats  and  dogs  for  sev- 
eral monUu  prior  to  her  leaving  his  house  on 
9L.KA. 


the  4tb  of  April;  that  he  usually  spoke  of  her 
as  "the  damned  dirty  bitch, "and  she  of  bim  a* 
"  tbe  damned  old  son  of  a  bitch."  Heaccused 
her  of  poisoning  bim,  and  she  said  tbat  she  bad 
poisoned  bin  in  order  lo  get  bim  out  of  the 
way.  She  also  said,  time  and  again,  he  could 
not,  even  before  be  was  taken  sick,  have  aeiual 
Intercourse;  that  she  and  he  had  ceased,  for  at 
least  s  year  before  bis  death,  to  have  intetw 
course  with  each  olber.  He  said  the  aams 
thing.  It  also  appears  from  theproof  tbat  she 
bad  ixixual  intercourse  with  £d  Ward  in 
Bowling  Green,  on  Ihe  nigbC  of  the  4th  of 
April,  and  several  other  limes  during  her  st^ 
in  Ibut  city,  and  afterwards  wilb  another.  It 
also  appears  that  during  bcr  marriage  state, 
before  and  after  her  sojourn  in  Bowling 
Green,  she  wrote  this  Ed  Ward  unchaste  bjA 
laaciviouH  lellers.  The  appellees  did  intro- 
duce proof  to  Ibe  effect  tbat,  in  April  and 
May.  Soloman  Froman  was  seen  going  about 
his  business,  and  that  no  swelling  was  oheerved, 
and,  from  the  way  that  he  handled  himself,  no- 
unusual  Bwelliog  existed.  These  witnesses 
might  be  mistaken  as  lo  tbe  time.  Their  recol- 
lection may  be  explained  upon  the  ground  of 
mistake  as  to  time;  but  tliese  doctors  and- 
Durses  bad  reason  lo  flz  and  recollect  tbe  time. 
There  is  scarcely  any  room  for  an  honest  mia- 
lake.  Their  story  is  either  true,  at  least  as  to- 
tbe  swollen  condition  of  this  man,  or  it  Is  » 
fabrication.  From  the  high  character  of  the 
physicians,  and  the  apparent  honesty  of  thft 
nurses,  the  latter  fact  is  wholly  improbable. 

But  it  is  contended  that  tbe  proof  of  tbe  con- 
duct of  Mr.  and  Mrs.  Froman  towards  eauh 
other;  their  expressions  of  hatred  and  fear  of 
each  other;  their  statements  during  tbe  time- 
that  they  lived  together,  apparently,  as  bus- 
baud  and  wife,  as  to  non-sccess,— are  incom- 
petent as  tending  to  show  non-access.  It  i> 
^nded  Ihal,  where  parlies  have  oppor- 


lers  par 


.  -tb» 

child  begotten  in  wedlock  is  conclusively  pre- 
sumed to  be  legitimate.  We  do  not  so  uoder> 
stand  the  law  us  to  either  proposition.  We  un> 
derstand  tbe  law  to  be  that  where  the  busDand 
and  wife  have  opportunities  of  access,  there 
arises  a  very  strong  presumption  tbat  tbey  did 
bave  It;  but  this  presumption  may  be  over- 
come by  clear  proof  to  the  comrary,  which, 
may  consist  of  proof  that  the  husband  was  in- 
competent to  bave  sexual  intercourse,  or  from 
some  cause  be  had  declined  to  bave  sexual  in- 
lercourse  with  his  wife,  or  she  with  bim.  If 
such  proof  of  conduct,  declarations,  etc.,  were- 
not  admitted  as  proof,  it  would  be  almost  im- 
possible to  prove  that  the  husband  and  wif« 
had  declined  to  bave  sexual  intercourse  with 
each  other.  It  is  a  fact  tbat  husbands  and 
wives,  tbough  living  in  the  same  bouse  or  oa 
tbe  same  farm,  bave  often  so  lived,  not  as  bu3- 
band  and  wife,  but  in  fact  in  a  slate  of  separa- 
tion; so,  In  the  absence  of  proof  <it  constant 
watch  over  them,  night  and  day,  It  would  bo- 
impossible  to  prove  non-Bcceas,nnleia  tbe  proof 
of  conduct,  declarations,  etc,,  were  admitted 
as  evidence. 

It  is  also  contended  that  tbe  proof  of  adul- 
tery on  the  part  of  tbe  wife  was  incompetent. 
Where  access  is  either  expressly  or  impliedly 
admitted,  such  proof  is  ordinarily  inadmissible, 
unless  It  is  such  proof  sa  unquestionably  e» 


W^BHIRaiOH    SUFBEUK   CoDRT, 


Feb., 


UblUhca  the  fnct  of  fllegltlmacj;  u  that  of 
the  Bdulteroni  intercourae  by  a  white  woman, 
Lavinfc  &  wbiie  busbaod,  with  a  negro,  and  the 
>chlld  born  in  tbe  usual  course  of  time  thereaf- 
ter wna  a  nrgco.  But  where  proof  abowa  that 
tbe  huBbaud  U  not  capable  of  performiDg'  the 
«exusl  act,  or  that  tbe  pailiea  have  abstained 
from  perfonning  thcsexual  act,  tben  it  is  com- 
petent to  prove  adultery  on  tbe  part  of  tbe 
wife  as  corroborating  tbe  maiti  fact.  If  Mra. 
Fioman  waa  shown  to  be.  In  fact,  a  virtuous 
■woman,  such  fact  would  creaie  tbe  belief  tbat 
tbere  wcs  some  mistake  or  false  sweariog  In 
tcference  to  tbe  incompeieDc;  or  Don-acceaa  of 
her  buabond,  or  else  incline  the  chancellor  to 
adopt  tbe  theory  of  tbe  expert  pbytiiciaDa,  to 
the  e&ect  that  though,  from  tbe  swollen  condi- 
tion of  Froman,  be  could  not  enter  Mrs,  Fro- 
man's  person,  yet  in  his  effort  to  make  the 
-entry,  bis  semen  found  its  way  ioto  Ihe  vagi- 
CH,  and  the  appellee  Soloman  White  Froman 
waa  the  fruit.  But  the  proof  of  her  adul'eiy 
drives  away  tbese  confcciurcs  and  slraiDed 
theories,  made  in  behalf  of  chastity,  and  cor- 
roboratea  the  proof  of  non'BcceB.t. 

We  do  not  understand  that,  where  the  hua- 
band's  access  Is  either  expressly  or  impliedly 
admitted  or  proven  about  tbe  time  the  child  u 
begotten,  tbe  child's  legitimacy  is  in  all  such 
cases  conclusive.  The  piesumptlon,  in  such 
-coses,  is  OQly  conclusive  where  proof  may  be 
introdueed,  pro  and  eon,  as  to  the  question  of 
legitimacy.  No  probabilities  can  be  weighed 
and  considered.  The  fact  of  illegitimacy  in 
such  case  cannot  be  established  by  the  weight 
■of  evidence.  Nothing  short  of  some  fact 
thoroughly  establisbed,  and  which,  when  es- 
Ubliabed,  cannot  be  explained  away,  as  the 
case  just  mentioned  of  a  white  woman  having 
a  negro  child,  will  be  allowed  to  prevail 
against  tbe  presumplioD.  The  proof  of  the 
Illegitimacy  ot  the  child,  begotlen  in  wedlock, 
1*  a  direct  attack  upon  tbe  mother's  virtue,  and 


an  accusation  of  a  wanton  vIolatloD  ot  hermar- 
riage  vows,  and  Is  a  stigma  upon  the  child,  and 
taints  its  blood,  if  the  charge  be  true.  There- 
fore, to  bold  that  tbe  mother,  thus  assailed, 
could  not  support  her  own  Innocence  and 
honor,  and  the  purity  of  the  blood  of  her  child, 
by  her  oalb  that  she  waa  true  to  herself  and 
oSspriog  by  keeping  sacred  what  is  enjoioed 
by  both  divine  and  human  law,  and  upon  iLe 
keeping  of  which  the  refinement  and  elevation 
of  the  race  depend.would  be  a  barsb  ruleindeed. 
But,  while  she  is  allowed  to  do  this,  and  in 
dubious  cases  she  should  do  this,  she  ahnuld 
not,  upon  crosB-eiamioation,  be  allowed  to 
withhold  any  pari  of  the  truth.  The  whole 
truth  should  come,  although  she  would  have 
to  disclose  acts  of  adultery. 

The  Qeneral  Statutes  provide,  In  substance, 
that  if  tbe  wife  voluntarily  leaves  her  husband, 
Hud  lives  in  adultery,  ahe  shall  forfeit  her  right 
of  dower  and  distributable  share  in  tbe  hus- 
band's real  and  personal  estate.  This  Statute 
does  not  mean  tbat  she  shall  constanlly  live 
with  one  man  in  adultery  during  her  abandon- 
ment of  the  husband,  in  order  to  forfeit  her 
right  of  dower  or  distributable  share;  but  if 
sheadmitsany  man  or  men  to  her  periodically, 
or  whenever  it  ia  convenient  or  opporLunily  is 
afforded,  during  said  abandonment,  such  con- 
duct constitutes  a  living  In  adultery,  within 
tbe  meaning  of  (he  statute,  It  is  clear  frora 
the  proof  in  (because,  that  Mra.  Froman'a con- 
duct was  as  above  described,  in  consequence  of 
which  she  forfeited  her  right  to  dower  and  dia- 
tributable  share  in  Soloman  Froman's  estate. 

TJiemdgmeni  ii  rftterned,  with  directions  to 
deny  Solomnn  Wiiite  Froman  any  iniereat 
whatever  in  Holoman  Fromnn's  estate,  and  to 
deny  Mrs.  Froman  any  dower  or  distributable 
share  in  said  estate,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

PeUiion  for  rehearing  overruled. 
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APPEAL  by  relator  from  a  Judgment  of  the 
District  Court  for  Pierce  Co  juty  suslgininir 
•  demurrer  to  the  complaint  in  a  proceeding  to 
determine  by  what  authority  defendants 
claimed  to  exercise  the  powers  of  trustees  of  a 
certain  municipal  corporation  and  to  dissolve 
•uch  corporation,    JteMtaed. 

Tbe  facts  are  fully  stated  in  tbe  opinion. 
eL.R.  A. 

See  also  3.1  I.^  R.  A.  C38 ;  .19  L.  R. 


C.  H.  Hanford  end  Thorn 
appellant: 

Section  I88S  of  the  Revised  Statutes  of  tbe 
United  Slates,  together  with  chap.  188,  p.  101, 
34  United  Slates  Statutes  at  Large,  of  Con- 


Legislature  to  delegate  such  right  to  courts 
or  judges. 

daltAurg  v.  HawJcinion,  76  III.  158:  Ptcj^ 
V.  CarpenUr,  U  N.  Y.  88;  FtoiiU  v,  Nevada, 
6  Cal.  148. 

In  Suies  where  the  right  is  recognised,  tbe 
courts  have  universally  held  tbat  sucb  statutes 
do  not  imply  any  sucb  power  agsinst  privAie 
consent. 

Decor^a  App.  58  Pa.  168;  Borovgh  of  Bloom- 
ing Valley,  56  Pa.  66;  P«>ple  v.  Bennett,  29 
Mich.  4S1,  18  Am.  Rep.  116,  116. 

The  order  incorporating  Town  of  Puyallup 
is  void.  The  power  to  make  sucb  an  order  Is 
not  Judicial  and  not  reaUd  in  said  Judge  bj 
law. 


;,  Google 
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Peo-pUf.  Beanett.  39  Micb.  451, 18  Am.  Rep. 
107;  Pltoplt  V.  Nwida,  6  Cal.  141 

Memn.  B.  F.  Jfteobs  aod  Town  *  Uk- 
«Bfl.  for  appellees: 

The  legislative  functloD  la  tbe  predelermlna- 
tloa  of  nbat  ihe  law  iball  be  for  the  regula- 
tlOD  of  all  future  cases  falliog  undei  Its  provis- 

BttfctT.  jKtm&iH,3  D.  Ohipmsn  (Vt.)77;  Coo- 
In,  Const.  LIm.  5tb  ed.  pp.  109,  110;  SeitXana 
T.  MarA,  IB  HI.  88S. 

Tbe  judicial  fuociioD  or  pover  Is  "to  adjudi- 
cate upon  and  protect  tbe  ritrhta  and  interests 
of  the  dtizens  and  to  tbat  end  lo  construe  and 
applj  the  law." 

Cifiet'nnnfi,  W.AZ.KOo.^.  Clinton  Oo.  1 
Ohio  St.  77.  Eiamlne  als'i  Eing  v.  Dedham 
Bank,  16  Mass.  447;  Otirdrtn  t.  ii^hram,  1 
Orant.  Cbb.  IS3;  Bcel>e  v.  State,  6  Ind.  GOl; 
Taylor  v.  Ftaee,  4  B.  1. 324. 

A  statute  maf  be  condllloiial  and  its  taking 
«ffert  maj  be  made  to  depend  upon  some  lub- 
aequent  event. 

See  BurliaiUm  t.  LeOriek,  43  Iowa,  363; 
Battijmret.  (7;un«f,3SHd.  449;  State  y.  Kirk- 
leu,  ^  U()-  ^;  Walton  t.  Gretnwood,  SO  Me. 
8S6. 

Act  of  Territorial  Legislature  approved 
February  3,  1888,  does  not  delegate  legisUtive 
authority  Co  tbe  courts,  as  the  Legislature  by 
that  Act  prescribes  the  liabilities,  duties,  pow- 
«T«  and  privileges  of  said  corporations,  and  tbe 
Statute,  and  not  tbe  court,  determines  tbe  ex- 
tent and  nature  of  the  powers  of  Ibe  corpora- 

Morrittoan  t.  Shelien.  I  Head  (Tenn.)  34; 
Koyter  v.  Bremen,  16  Mo.  8»;  Burlington  t. 
Ztebritk,  48  Iowa,  2S2. 

Tbe  Act  Is  not  uncoDStituttOTial  because  of 
-certain  powers  and  duties  conferred  upon  tbe 
<5ourlB  in  relstion  lo  the  mode  of  orpmiziDg 
«a1d  towns,  as  these  duties  are  judicialio  tbeir 
natnre,  and  tbe  Legislature,  and  not  tbe  court, 
prescribes  the  powers,  duties  and  liabilities  of 
^rbicfa  tbe  corpiTation  is  possessed. 

Eoyter  v.  Bremen,  Morrietoura  t,  Bhelton 
«nd  Bjir/ington  v.  LeAriek,  rupra;  Bank  of 
C/,tnangoy.  Brown,  3a  N.  Y.  467;  PevpltY. 
Salomon,  51  III.  87;  BvTgeeiy.  Pu€,  3QiIl,  11; 
Bammond  t.  Hainet,  30  Hd.  C41-,  Com,  v. 
Jtonirate,  63  Pa.  881. 

Aiid«Ts,  Oh,  J,,  delivered  tbe  opinion  of 
«be  court: 

This  BCIion  was  broiigbl  in  the  District  Court 
of  tbe  Second  Judicial  District  of  WasbiDgton 
Territory,  holding  terms  at  Tscoma,  Id  and  for 
I^ice  County,  to  Inquire  and  delermloe  by 
-what  warrant  or  authority  the  appellees  claim 
to  exercise  tbe  powers  of  a  board  of  trustees  of 
Ibe  Town  of  Puyallup,  in  that  countv,  and  lo 
oust  then)  from  office  as  such  board  oif^trustees, 
and  lo  dissolve  said  muDici[>al  corporation. 
Tbe  complaint  slates:  "(1)  That  the  above- 
named  defendants,  at  a  place  called  'Puyallup,' 
la  Pierce  County.  Wash.  T.,  do  now  unlaw- 
fully act  as  a  rannlcipal  corporation  under  the 
naiDe  and  style  of  the  'Town  of  Puyallup.' 
-witfaovt  being  legally  Inoorporaied  as  a  board 
of  tmstecs  ol  said  alleged  municipal  corpora- 
tion. (3)  That  said  defendants  act  as  such  cor- 
poration, and  exerciae  Ihe  powers  of  sucli  board 
-of  trustees,  under  coloi  of  authority  conferred 

«L.aA. 


by  an  order  made  bj  tbe  Judge  of  this  court, 

al  chambers,  in  tbe  City  of  Tacoma,  Wash,  T., 
on  <i<p  8isi  day  of  July,  A.  D.  1888,  and  en- 
teii  upon  record  In  this  court.  (8)  That  a 
eertillea  copy  of  the  record  of  said  order,  and 
of  tbe  proceedings  in  tbe  matter  relating  lo  the 
alleged  incorporation  of  said  Town  of  Puyal- 
lup, marked  'Exhibit  A,'  is  hereto  annexed  for 


1  alleged  incorporated  Town  of  Puyallup, 
ined  ID  said  order,  and  tbe  location  of  t 


deiSned  id  said  order,  and  tbe  location  o{  the 
relator's  farm,  heretnaf  tcr  mentioned,  marked 
'Exhibit  B,'  is  bereto  annexed  for  reference, 
and  made  a  part  of  this  complaint.  <4)  That 
said  order  is  void,  and  of  no  effect;  for  the  asme 
was  made  by  tbe  judge,  aforesaid,  upon  Ibera 
parte  application  of  John  Beverly,  Esq.,  nilb- 
out  a  hearing  being  granted  to  the  rektor,  or 
to  any  of  tbe  inhabitants,  or  owners  of  prop- 
erty, within  tbe  boundaries  of  said'  alleged 
Town  of  Puyallap,  and  without  any  notice 
being  given  of  said  application;  and  no  oppor- 
tunity was  at  any  lime  given  to  the  relator,  or 
any  other  person  wbomsoever.  to  remonstrale 
against  or  oppose  tbe  incorporation  of  said 
town,  or  to  question  the  validity  or  aufflclency 
of  the  petition  upon  which  said  order  was  made, 
or  to  make  complaint  as  to  tbe  boundaries  of 
said  alleged  town;  and  no  legal  or  good  evidence 
was  produced  before  tbe  Judge  upon  which  to 
base  tbe  findings  of  fact  recited  in  said  order; 
and  power  to  make  said  order  is  not  judicial, 
and  not  vested  In  said  judge  by  taw.  (6)  Tbat 
Ibe  relator  is  (be  owner  of  real  property  situated 
within  Ibe  boundaries  of  said  alleged  town,  as 
deGned  by  said  order;  and  heand  many  others, 
owners  of  properly  situated  within  said  alleged 
town,  have  not  consented  to  the  incorporation 
of  said  town,  and  are  unwilling  to  have  said 
town  inoorporated  with  boundaries  including 
Ibelr  said  properly,  for  that  said  property  is 
pnrlly  improved  and  cultivated  farming  land, 
and  no  part  thereof  is  platted  into  town  lots  and 
streets:  and  they  are  unwilling  to  consent  lo 


such  alleged  municipal  corporation. 

To  this  complaini  the  defendants  demurred 
for  the  alleged  reason  tbat  tbe  same  did  not 
slate  facia  sufTlcieDt  to  constitute  a  cause  of  ac- 
tion. Tbe  district  court  sustained  tbe  demur- 
rer, and  caused  judgment  for  costs  lo  be  en- 
tered against  tbe  ptamliff. 

From  this  judgment  plaintlft  appeals  to  this 
court;  and  we  are  called  upon lodeletratne tbe 

Jaesiion  of  the  legal  existence  of  the  Town  of 
uyallup,  which  siso  Involves  tbe  validity  of 
tbe  Act  of  the  Legislature  approved  February 
3,  1888,  entitled  "An  Act  forlbelncorporalioo 
of  Towns  and  Yillages,"  tbe  first  section  of 
which,  BO  far  as  is  material  to  this  case,  is  as 
follows:  "  Where  amajority  of  the  taxable  in- 
habilantsof  any  townor  village  within  this  Ter- 
ritory present  a  petition  to  Ibe  judge  of  the 
dlslnct  court,  having  jurisdiction  of  real  ac- 
tions in  such  county,  setting  forth  tbe  metes  and 
bounds  of  such  town  or  village,  together  with 
the  adjacent  bounds,  in  all  not  exceeding  in 
area  one  square  mile,  which  they  desire  to  in- 
clude therein,  and  praying  that  they  may  be 
Incorporsled,  and  police  established  for  tbeir 
local  goTerament,  and  the  Judge  of  tbe  district 
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court  stall  be  satlslled  that  a  majoritr  of  the 
taxable  inbHbitaDts  of  sucb  town  ur  village,  as 
abown  by  the  last  anBessmeDt  roll  of  Baid  coud- 
ty,  shall  have  signed  such  pelitlon,  sucb  judge 
of  ibe  district  court  shall  cause  such  pclition  to 
be  entered  in  full  on  the  records  of  such  court, 
together  with  the  namea  of  the  petitioners,  and 
■ball  thereupon  make  and  record  an  order 
declaring  such  town  or  village  duly  iscor- 
pornted,  deslROHtlDg  in  such  oider  the  meles 
and  bounds  thereor,  and  the  name  of  such  town 
or  Tillage,  and  thenceforward  the  inhabitants 
vithiu  such  metes  and  bounds  are  a  body  pol- 
itic and  corporate." 

The  proceedings  for  incorporating  ihe  town 
-were  inauguraiea  by  tbe  prereniaiion  to  the 

iudge  of  tbe  dlBttict  court,  b^  one  John  Bever- 
7,  of  a  petition  signed  by  aiity-three  persons 
therein,  representing  themselves  to  be  a  ma- 
jorily  of  the  taxable  inhabitants  of  the  Town 
of  Puyaliup,  praying  thai  they  might  be  incor- 
porated under  the  name  of  tbe  "TowDofPoyai- 
lup,"  and  police  established  for  their  local 
government,  and  that  trustees  be  appointed  for 
tbe  government  of  said  town.  The  petition 
also  specified  and  defined  the  metea  and  bounds 
of  the  proposed  territory  to  be  iacorporaled, 
and  alleged  the  area  thereof  lo  bein  all  not  ex-. 
ceeding  one  square  mile.  On  the  81st  day  of 
July,  1888,  the  judge  of  tbe  district  court,  at 
chambers,  in  the  City  of  Tacoma,  in  Pierce 
County,  in  tesponse  to  the  prayer  of  the  peti- 
tion, made  and  entered  or  record  an  oider 
declaring  the  Town  of  Puyaliup  to  be  duly  in- 
corporated under  and  by  virtue  of  tbe  laws  of 
Washington  Territory,  and  in  said  order  ap- 
pointed defendants  as  a  board  of  trustees  of  tbe 
town,  in  accordance  with  section  i  of  the  In- 
corporation Act. 

It  is  admitted  by  the  demurrer,  and  was  con- 
ceded by  counsel  on  the  argument  of  thin  case, 
that  the  relator  is  Ihe  owner  of  leal  properly 
sIluBled  within  the  boundaries  of  tbe  territory 
described  in  the  petition,  and  defined  by  order 
of  tbe  court;  that  he  did  not  consent  to  tbe  in- 
corporation of  tbe  town;  that  he  was  unwillini; 
to  have  it  Incorporated  with  boundaries  includ- 
iog  hfs  property;  that  his  said  real  estate  is 
partly  Improved  and  cultivated  farming-  land, 
not  platted  into  town  lots  and  streets,  and  that 
he  ts  unwilling  to  consent  to  the  laying  out  of 
and  extending  streets  across  the  same;  that  be 
la  unwilling  to  submit  to  laxatioD  of  hia  land 
by  said  municipal  corporation;  that  no  notice 
of  the  presentation  of  the  petition  was  given; 
and  that  the  relator  bad  no  opportutiity  to  be 
beard,  or  to  remonstrate  against,  or  oppose  the 
incorporation  of  the  town,  or  to  question  Ihe 
validity  of  the  order  of  tbe  judge,  or  to  make 
complaint  as  to  tbe  boundaries  of  the  proposed 
municipal  corporatiou. 

The  proceedings  are  assailed  by  appellant  as 
not  being  in  accordance  with  the  law  relating 
thereto.  He  objects  Ibat  the  petition  Is  de- 
fective In  not  stating  that  tbe  a-gneia  thereof 
were  a  majority  of  ^e  taxable  inhabitants  of 
tbe  town,  according  to  tbe  last  asssssmenl  roll 
of  the  county,  and  that  the  order  of  the  judge 
was  made  upon  tbe  certificate  of  the  county  as- 
aessor  who  Is  not  empowered  by  any  law  lo  so 
certify;  that  there  was  no  evidence  before  the 
judge  or  court  to  warrant  the  order;  and  that 
the  order  was  made  without  jurisdictioo  of  the 
8L.  B.  A. 


subject  matter  by  the  court.  As  the  law  lo- 
quires  that  the  petition  to  be  presented  10  th» 
Judge  ahsll  be  signed  by  a  majority  o(  the  tax- 
able inhabitants  of  the  town  or  village  to  bela- 
corporated,  and  tbat  the  judge  shall  be  satisfied. 
In  Bome  way  not  specified  by  law.  that  a  ma- 
jority of  the  taxable  inhabitants  of  the  town  or 
village,  as  showu  by  tbe  last  assessment  roll  of 
tbe  county,  shall  have  signed  the  petition,  It  is- 
□uile  doubtful  whether  an  omiaaiun  lo  state  in 
the  petition  that  the  petitionere  are  a  majority 
of  the  taxable  Inhabitants  as  shown  by  the  last 
assessment  roll  of  the  county,  is  not  a  matter  . 
Butialanlially  aSecting  tbe  sulnequeDt  proceed- 
ings. But,  however  this  insy  he,  we  are  not 
disposed  to  hold  tbe  incorporation  Invalid  ou 
that  account,  but  will  assume  that  the  law  waa- 
aubstaotially  complied  with. 

We  now' come  to  the  coDsideratiou  of  validity 
of  the  law  itself.  The  object  of  the  Act  of  tho 
Legislature  was  tbe  incorporation  of  towns  and 
villuges,  as  expressed  in  the  title;  and,  as  the 
meaning  of  theeipressioa  "lownsand  villages" 
is  not  defined  by  the  law,  we  must  preau'mtt 
that  the  words  were  intended  to  be  used  in  their 
ordinary  acceptation,  as  meaning  an  aggrega- 
tion of  bouses  and  inbabitanls  mure  or  les»  cora- 
pacL  The  word  "town"  was  originally  from 
the  Anglo- Saxon  word  "tun,"  anlnclosure,  and 
meant  a  collection  of  houses  inclosed  by  a  walL 
Anderson.  Law  Diet,  liile  Town. 

"The  fundamental  Idea  of  a  municipal  cor- 
poration proper,  both  in  England  and  in  thi» 
country,  Is  to  invest  compact  or  dense  popula- 
tions with  the  power  of  local  self-government. 
Indeed,  the  necessity  for  such  corporations 
springs  from  tbe  existence  of  centers  or  agglom- 
erations of  population,  having,  by  reason  of 
density  and  numbers,  local  or  uecuhar  iateresla 
and  wants,  not  common  to  aajoining  sparsely 
settled  or  agricultural  regions.  It  is  necessary 
to  draw  tbe  line  which  separates  tba  limits  of 
the  place  and  people  to  be  incorporated.  This 
Is.  with  us,  a  legislative  function."  1  Dillon, 
Mun.  Corp.  3d  ed.  ^  183. 

In  England,  this  power  was  formerly  giveo 
by  a  royal  grant  or  charter,  presumably  at  the 
request  of  ue  municipalities  themselves,  but  Id 
this  country  municipal  corporations  are  purely 
the  creaturea  of  statutes.  "They  possess  do 
powers  or  tscultiea  not  conferred  upon  them, 
either  expressly  or  by  fair  Implication,  by  the 
law  which  creates  them,  or  other  statutes  ap- 
plicable to  them."    Id,  g  31. 

It  being  conceded  that  the  power  to  creat« 
municipal  corporations  is  vested  exclusively  In 
the  Leuislnture,  the  question  arises.  Can  this 
power  be  delegated;  and,  if  ao,  to  whom,  or  to- 
what  agcoctest  Counsel  on  both  sides  a^re« 
that  the  Legislature  may  delegate  its  ftincttons 
in  some  measure;  but  they  disagree  as  to  the 
legislative  power  to  carry  the  pilociple  to  tho 
extent  attempted  In  tbe  Act  In  question.  On 
Ihe  one  aide,  it  is  contended  Ibat  the  Act  ap- 
proved February  2,  1888,  does  not  In  fact  dele- 
gate legislative  authority  to  the  courts;  that 
the  Statute,  and  not  the  court,  determines  Ihe- 
eilent  and  nature  of  tbe  powers  of  tbe  corpo- 
ration: that  a  statute  may  be  valid,  though  ita 
taking  effect  may  depend  on  some  Bubsequeot 
event,  and  tbat  the  powers  and  duties  of  tba 
courts  in  relation  to  the  mode  of  organizing 
towni  are  Judlci&l  tu  tbeii  nature;  that  tli« 
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L^iBl&luTT,  and  uM  the  court,  preacribeB  the 
poweiB,  duties  and  Ka^illtiea  of  the  corpora- 
tion,— and,  on  tlie  otbpr,  it  Is  urged  thai  the 
law  of  CongreM  conferriog  upon  the  Territorial 
Legislature  Ihe  ri^hl  to  create  muoicipal  cor- 

S orations  does  not  penoit  the  Legislature  to 
elegate  Buch  ri^ht  to  the  courls  or  Judges; 
that  the  law  is  maDdatory  upon  the  couit,  is 
■ninst  public  polic;  and  autborizea  the  takioK 
of  property  mlhout  due  proceu  of  law,  and 
without  notice  or  opportunity  to  he  heanl: 
and  that  the  including  of  farming  laud  ia  incor- 
porated towns  ia  unreasoaahle  and  unjust. 

The  incorporation  of  towns  hy  (teneinl 
■latuiory  law  la  a  departure  from  original 
methods,  and  la  of  comparatively  modero  date; 
and  it  would  naturally  he  expected  that  the 
procedure  for  their  organization  by  this  means 
would  not  be  uDiforra  tltroughout  the  diHerent 
States  of  the  Union.  It  would  be  practically 
impossible  for  the  Le^alalure,  by  a  general 
law,  to  Qk  and  define  the  boundaries  of  every 
municipal  corporation  that  might  be  organized 
under  it;  and  that  question  Is  therefore  deter- 
mined in  some  other  way,  designated  hy  the 
general  law  of  tbepsrticiiiar  juriediclion.  But 
(he  authority  to  mcorporale,  with  ua  as  in 
England,  has  been  restricted  to  cases  in  which 
compact  communities  already  eiisl  who  desire 
ta   assume   a   corporate  character,   and   have 

Klice  establiiibed  for  their  local  government, 
.  S  183.  But,  unless  specially  restrained  by 
craiEtitulional  provisions,  the  IJegislature  may 
dele^le  tLc  power  to  determine  the  territorial 
limits  of  (he  municipal  corporation,  and  there- 
by settle  what  property  and  persooa  will  be 
subject  to  municipal  control,  to  appropriate  lo- 
cal bodies  or  hoardsof  officers.  1  Dillon,  MuQ. 
Corp.  tupra;  Petrple  v.  Bennelt.  BG  Mich.  451. 

It  would  hardly  seem  probable  that  (be  Leg- 
islature, while  professing  to  psHs  a  law  for 
the  incorporation  of  "towns  and  villageB", 
really  Intended  to  include  Ihereiu  rurnl  districts 
or  Tarmiug  lands  not  platted  or  laid  out  in  lota 
or  blocks,  especially  against  (he  will  of  the 
owner  of  such  property;  and  vet  the  Statute, 
by  its  Icrms.  covers  and  includes  Just  such 
tsses;  and  we  do  not  feel  at  lil>erly  to  construe 
Itotbeiwi'e. 

We  entirely  agree  with  the  learned  Jud^a 
wbo  decided  Ibe  case  of  People  v.  Bemielt, 
when  be  says  that  "there  are  few,  if  any,  acts 
of  stale,  bearing  upon  individuals,  more  im- 
portant than  those  which  delermine  their  lib 
«rty  to  be  included  in  particular  municip  nil  ties : 
and  the  cases  sre  very  rare  in  which  tbey  tiave 
not  been  allowed  an  opporluoity  of  being  heard 


impliedly  done  so,  by  settling  and  remainiog 
In  adenserommunily  needing  corporate  powers 
kbA  privileges,  it  seems  too  plain  for  argu- 
ment that  oe  should  at  least  be  accorded  a 
hearing  before  being  compelled  to  subject  him- 
self or  bis  property  to  the  dominion  of  a  munic- 
ipality with  whose  interests  he  hsa  nothinn  In 
comrooD.  This  view  of  the  law  was  adopted 
in  Ibe  case  of  Peoj^  v.  Bennett,  above  cited. 

In  the  case  of  Borovgh  ef  Blooming  Valley. 
88  Pa.  66,  it  was  held  that  farming  land  might 
be  included  In  the  limits  of  a  municipal  cor- 
ponttion  by  consent  of  (lie  owner,  but  not 
otherwise. 


And  in  Bortnigh  (f  Link  Mearhiet,  28  Pa. 
256,  it  was  held  that  the  comtnuniiy  propteing 
to  be  Incorporated  was  too  sparse  to  be  called 
a  "village",  within  the  meaning  of  the  law. 

On  tbe  contrary,  ft  has  been  held  in  New 
Hampshire,  with  equally  good  reason,  that  tbe 
selectmen  of  a  town,  in  deuaing  tbe  boundaries 
of  a  village,  could  not  exclude  any  part  of  it. 
but  must  include  Ihe  whole  within  tbe  village 
limits.     Oigo<^  v.  Olark.  20  N.  H.  SOT. 

Appellees  contend,  as  before  Intimated,  that 
a  statute  may  be  conditional,  and  its  taking 
effect  made  to  depend  upon  some  subsequent 
event;  and,  to  a  certain  extent,  tbe  principle  it 
recoeoiied  by  the  couils.  As  an  illustration, 
(he  Legislature  may  enact  a  general  statute  foi 
tbe  formation  of  private  corporations;  and  ita 
taking  effect,  as  to  any  particular  corporation, 
may  depend  upon  the  assent  of  the  parties 
interested.  They  may  withhold  their  assent 
at  pleasure,  but  cannot  be  forced  to  become 
incorporators.  If  they  accept  the  terms  and 
provisions  of  Ihe  law  they  are  presumed  to  ba 
beneflted  thereby;  but,  if  tbey  reject,  tbey  can- 
not be  injured. 

While  a  statute  may  be  conditional,  and  only 
lake  effect  upon  the  happening  of  a  futura 
event,  we  hold  that  tbe  place  where  it  is  to 
operate,  its  "n'lal,"  must  be  fixed  definitely  by 
the  Legislature  itself,  or  delegated  to  some 
body  or  agency  capable  of  ezerci!^ing  legislative 
functions,  and'  not  left  to  the  will  or  caprice  of 
locsliticB  to  determine  whether  it  shall  be  ap- 
plicable to  their  particular  community  or  not. 
IiOcalOptioDlAwsbavebeen  sustained  by  some 
courts,  but  the  place  where  they  were  to  take 
effect  has  always  been  defined  by  law,  and  not 
left  conditioned  upon  the  discretion  of  tbe  peo- 
ple of  any  and  every  locolily  in  the  Stale. 

To  sustain  the  po«ition  of  appellees,  counsel 
cite  the  case  of  BuTlington  v.  Le^Hek,  48 
Iowa,  2G2.  The  qupnlion  there  was  as  to  the 
power  of  tbe  Citv  of  Burlington  to  enlarge  its 
limits  by  extending  its  boundaries  over  con. 
liguous  territory;  and  the  court  held  that  the 
law  authorizing  a  petition  tor  the  purpose  by 


found  and  tried  as  in  other  proceedings,  was 
not  invalid  as  an  unwarranted  delegation  of 
legislative  power,  tiasing  tbe  opinion  on  tbe 
ground  that  the  determination  of  the  issues  by 
the  court  was  a  judicisl  act, — a  mere  sscerlain- 
ine  of  tbe  condition  upon  which  the  law  might 
take  effect.  But  in  delivering  tbe  opinion  the 
court  used  tbe  following  lan^nge:  "Nor  is  it 
proper  to  dcsi^iate  the  thing  to  be  accom- 
plished by  this  Statute  as  the  creation  of  a  cor- 
poration. A  corporation  is  an  artificial  being 
clothed  with  certain  powers.  In  tbe  pre.'seiit 
rase,  such  a  corporation  exists,  known  as  the 
'City  of  Burlington.'  When  the  Act  sought 
in  this  petition  is  accomplished,  no  new  corpo- 
ration will  have  been  created."  From  this 
language  we  might  infer  that,  bad  the  question 
befoi'G  the  court  been  that  of  the  formation  of 
a  municipal  corporation,  the  decision  might 
have  been  differeot. 

In  the  case  of  Eayser  ▼.  Bremen,  Ifl  Mo.  88, 
the  incorporation  of  a  town  by  Ihe  county 
court,  in  pursuance  of  a  general  slaiute,  was 
upheld  on  the  ground  that  the  court  acted 
Judicially,   end   bad  no  ditcretion,    sad   no 
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•utborlty  to  vest  any  power  In  the  corpontton. 

And  io  tbe  case  of  Morrittoten  t.  Bhelton,  1 
Head  (Tean.),  24,  a  law  subatsDtlHllj  like  the 
ooe  under  con  eid  era  lion  in  thU  caae  waa  held 
TBlId  and  coQstitutioDal  for  tbe  reason  tbstno 
legislalive  power  was  delegated  to  or  exercised 
by  tbe  court.  Tbis  last  decision,  haneTer, 
was  under  a  Constitution  wbich  provided  tbat 
"tbe  Legislature  shall  bave  power  to  fcraut  sucb 
charters  of  incorporation  aa  they  may  deem 
expedient  for  the  public  good."  We  do  not 
feel  bound  by  the  decisions  in  these  cases.  If 
the  court  in  either  of  tbe  cases  acted  judicIallT 
Id  the  matter  before  It,  then,  certainly,  it 
ahould  bsTe  bad  a  rigbt  or  "discretion"  to 
ercise  its  JudRment.  If  Its  action  was 
judicial,  (ben,  surely,  It  must  bave  been  a 
delegated  legisl alive  power  which  it  exercised. 
Counsel  for  appellees  also  cite  the  case  of 
Blane/tard  v.  Bittell,  11  Ohio  St.  Be.  Tbe 
controversy  In  that  case  was  as  to  tbe  validity 
of  tbe  Slatule  In  relation  lo  tbe  annexation  of 
territory  to  cities;  and  it  was  claimed  by  Bis- 
■ell,  In  a  proceeding  ta  enjnin  tbe  collection  of 
certain  taxes  leviea  upon  bis  property  by  the 
city  council,  that  the  order  of  tbe  county  com- 
missioners  for  the  annesalioD  of  tbe  district 
embracing  bis  property  was  void  because  It 
Included  bis  property  with  that  of  others, 
witlioui  his  consent,  and  a^lnst  bis  remon- 
strance Tbe  court  sustained  tbe  law  on  tbe 
ground  that  tbe  county  commissioners  were 
properly  clothed  with  power  to  do  the  acta  ob- 
jected to.  Each  party  was  entitled  to  a  bear- 
ing under  tliat  Statute,  and  tbe  commissioners 
were  empowered  to  order  tbe  annexation  or 
not,  as  Ihey  might  deem  reasonable  and  prop- 
er. We  agree  with  tbat  decision;  aud,  if 
onr  Statute  were  libe  the  one  upon  which  It 
was  based.  It  would  be  stripped  of  Its  most 
ebjectionable  features. 

Id  thf  late  case  of  Ptopk  y.  Fleming.  10 
Colo.  G58,  Ibe  Supreme  Court  of  Colorado  held 
that  a  law  which  provides  tliat  when  tbe  Inhab- 
itants of  any  part  of  tbe  count;  not  embraced 
within  the  limits  of  any  city  or  incorporated 
town  desire  lo  be  organized  into  a  city  or 
incorporated  town,  they  may  apply  by  petition 
to  tbe  county  court,  and  providing,  also,  for 
tbe  manner  of  procedure  in  the  organization  of 
such  conlemplnted  town  or  city,  was  not  ' 
conflict  with  the  Constitution.  Tbe  decisir 
la  tbat  case  seems  to  bave  been  based  upon  the 
broad  ground  that  the  Legislature,  If  not 
ezpiMSly  prohibited  by  the  ConBtitulion,   may 


de1^^t«  the  power  to  form  muntclpBl  cc^po- 
rations  to  unorganized  private  individuals;  io- 
other  words,  to  the  people  themselves.  W» 
cannot  conseot  to  follow  the  reasoning  in  that 
case,  or  to  concur  in  tbe  conclusion  reached 
by  the  learned  court.  We  think  tbe  bettv 
doctrine  is  that  laid  down  by  Ju^ge  Cooley  la 
his  work  on  Con stitn lion nl'  Limitations,  4th 
ed.  146,  146,  which  is  as  foilows:  "The  pre- 
vailing doctrine  In  the  courts  appears  to  b» 
tbat,  except  in  those  coses  where,  by  tbe  Cod- 
stitulion,  the  people  have  expressly  reserved 
to  themselves  a  power  of  decision,  tbe  funclioa< 
of  legislation  cannot  be  exercised  by  them  eveo 
to  the  extent  of  accepting  or  rejecting  a  law 
which  has  been  framed  for  their  considera- 
tion." But  we  would  not  be  understood  b» 
holding  that  the  Legislature  could  not  deleni« 
tbe  power  to  pnt  tbe  machinery  of  municipal 
corporations  in  motion  to  courts  wbich  are  not 
purely  legal  tribunals.  The  Courts  of  Quarter 
Sessions  of  Pen  n sylvan ia.  and  the  County 
Court!  of  Oregon,  and  perhaps  of  other  Stalea, 
are  vested  with  admiaistrative,  and,  in  a  meas- 
ure, representative,  powers:  and  tbeyare  prop- 
erly intrusted  with  the  functions  attempted 
by  oor  late  Territorial  Legislature,  by  the  law 
'~  question,  to  be  Imposed  upon  tlie  district 
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.  hold  tbat  a  Judicial  court  cannot  exercise 
legislative  functions,  and  tbat  the  Le^*slature- 
cannot  impose  such  power  upon  it.  FeopU  v. 
Bennett,  »vpra;  Fecplt  v.  Nevada,  6  Cal.  143; 
Galetbvrg  v.  i/ainUnnm,  TO  HI.  163;  iWb  r. 
CarpenUi;  U  N.  Y.  89. 

Owing  to  tbe  importance  of  this  case,  wv- 
have  given  It  all  the  consideration  In  our 
power,  under  Ibe  drcums lances;  and  we  have- 
been  greatly  aided  tn  our  labors  by  the  learning 
and  diligence  of  counsel  on  both  sides.  And 
we  are  couEtrained  to  bold  tbat  the  Statute 
under  wbich  tbe  Town  of  Puyallup  was  organ- 
ized Is  invalid,  and  cannot  be  sustained.  Tbe- 
cause  will  therefore  be  remanded  to  the  court 
below,  with  directions  to  overrule  tbe  demur- 
rer, and  to  proceed  in  accordance  with  thl» 
opinion.    And  it  U  so  ordered. 

Stilea,  Hoy t  and  Soott,  JJ. ,  concur. 

Dunbar,  J.: 

I  concur  in  tbe  result,  because  I  do  not  think 
tbat  tbe  petition  was  sufficient;  but  I  cannot 
concur  in  the  opinion  tbat  the  Act  of  th»> 
Legislature  was  uuconstituUoaal, 


MISSOURI  SUPREME  COURT. 


BARBER  ASPHALT  PAVING  CO..  Betpt., 
Uatj  C.  HUNT,  Appt, 


...Mo.,., 


1.  It  will  be  premmed  th«t  an  ordU- 
Dauce  yr»M  pr€>perl7'  atgued  by  the  Speak- 
er ot  the  House  of  DeteKates.  wbere  the  Journal 
recites  that  his  signature  was  aDxed  In  open  sea- 

•lOD,  iDd  no  Objection  la  nntod  on  the  Journal  al- 
though It  does  not  eipr«ss1r  reolte  that  all  tbe 

'  matien  of  detail  were  oomplled  wltb.aod  the 

8L.R.A. 


eliBrt«r  of  tlie  dtr  provides  that  It  sliall  be  sines' 
In  open  iiesstoo.  snii  that  l)efore  ttie  nfflcor's  sUt- 
nature  la  alBied  "he  ahall  luspend  all  other  bust* 
nen.  deolBrlDR- that  such  bill  vlll  now  be  read.' 
I.  Tb»  adjournment  of  the  Hooae  (^ 
Delegates  on  the  day  bills  are  presented  lo  tbe 
mayor  tor  bis  approval  will  not  prevent  tbem 
from  l>ecocalng  valid  ordlnaaoes.  U  duly  filed  by 
the  mayor,  with  bis  approval.  In  the  city  resli- 
ter's  olHoo.  although  the  oharter  ot  thedCy  pro- 
vides that  every  bill  shall  become  an  ordloaoofr 
wben  "returned  wlthlQ  ten  days  to  the  Bouce  In 
which  the  nme  originated,  with  tbe  approval  or 
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RjBireu  Abthilt  Patins  Co.  t.  Hitht. 


Ill 


8.  Tb«lkelatIu»tth«wi>rkarBtr««tp»T- 
lag  pra«erit>*d  bj  Rn  ordln«iice  la  cot- 
Hiwilllj  IwllOi'B  lialmil.  under H blab tlie ex- 
dialTe  rierht  I*  held  br  one  oompany,  md  tbere- 
larattaMao  oompetltloii  for  tiie  work  to  poislble, 
will  not  praTSDt  letttn?  >  oantraot  for  the  work 
UDder  ■  oharter  provldlnB  that  suah 
KuUI  ba  let  to  tba  lowMt  rwpoiudbla  bidder. 

arebraarr  E4.  iBOO.} 


IbftTOTOf  plaintiS  in  sn  action  toenrorce  pay- 
ment of  certain  special  tax  bills  issued  to  pkm- 
tiff  bj  the  City  of  8t  Loula  in  paymeiit  for 
*ork  done  upon  certain  Btreeta.     Affirmed. 

The  case  Bufflcieutly  appears  In  tne  opinion. 

Mr.  Charles  M.  N»ptom  for  appeltaul: 

The  journals  must  actually  show,  od  tbeir 
Tice,  ertrj  fact  Decessary  to  make  valid  the 
procec<)iQgs  of  the  General  Assembly,  and 
when  tbey  do  not  sbon  this,  qo  pKBumptioa 
will  be  made  tbal  the  fact  eiistetl. 

SpangUr  t.  Jaeoliy,  14  DL  207;  TvrUs  t.  Lo- 
rsD  Goanty,  17  III,  161. 

The  Le^lature  must  be  in  aeBsioa  when  a 
bDI  la  presented  to  the  governor,  and  irhen  it 


The  governor  or  mayor  forms  one  branch  of 
(be  ]eglBlsiive  body,  and  can  do  no  act  as  a 
put  of  it  after  an  ailjournment.. 

Trattea  of  Sdioot  Bill.  No.  1  v.  OrmAy  Oo. 
1  Nev.  340;  KottUr  t  Peiree,  %  Cal.  165. 

A  sendiDg  of  the  hill  to  the  city  regisler  la 
DOta  "return  to  the  House." 

Opinion  of  Judge*  {Be  SMtert  VoUm  BiU), 
■'  \  H.  607. 


lol  owners,  but  required  to  let  all  such  work 
Ihe  lowest  bidder,  it  cannot  contract  for  laying 
1  pavement  at  the  expense  of  sucb  lot  owners. 
itw  rigbt  to  lay  which  Is  patented  and  owned 
by  one  firm. 

Dtan  V.  Charlton,  28  Wis.  660;  WeOe  t. 
Bumham.  20  Wis.  112;  Nicol»on  ravement  Co. 
T.  Ptiinter,  35  Cal.  690;  RvgaleiY,  GoUier,  48 
Ma  353,  877;  Burgruy.  Jeferion,  21  Ia.  Ann. 
143;  Doian  T.  Ntw  Torlc,  4  Abb.  Pr.  N.  8.  887: 
1  DnioD,  Man.  Corp.  g  407.  See  also  Merntt 
v.  Portelietier.  71  N.  T.  809:  ffPyrney.  F/iila- 
idp^.  OS  Pa.  225;  Be  Eager.  48  N.  T.  100; 
Barl^  OatligM  Oo.  v.  Nea  York,  83  N.  T. 
M4;  ftopi*  V.  Flagg,  17  N.  T.  584;  Batting» 
*.  Columbut,  42  Ohio  8t.  586. 

Matn.  Hitchcock.  MadUI  *  FInkelii' 
bnrc  for  lespondent. 

Sherwood,  J.,  delireied  the  opinion  of  the 
court: 
The  grounds  upon  which  the  defendant  re- 

nets  tbe  payment  of  (be  tax  bills  in  rait  arc 
two:  firtl,  that  tbe  ordiDUDces  la  questloo  were 
not  passed  and  approved  aa  required  by  tbe 
charter;  and,  tecond,  that  the  work  provided 
for  in  Uie  oidtnances  was  not  let  u  provided 
in  S  27,  art  t>,  of  the  charter. 

The  charier  provlfiiona  in  reapect  to  passing 
ordinances  (art.  8,  g  22)  are  as  follows:  "  No 
bill  shall  become  an  ordinance  until  Ihe  Mmc 
tliall  have  been  signed  by  tbe  presiding  ofGcer 
ot  each  of  the  two  Booiea,  In  open  sessioD ;  and, 
6 LB.  A. 


before  snch  offlcer  shall  affix  hli  signature  ti> 
any  bill,  he  thaii  »v»p«nd  all  other  bUnneu,  de- 
dar*  that  tueh  MS  will  now  be  read,  and  that  if 
no  objecliona  be  mcde,  he  will  sign  tbe  same, 
to  tbe  end  that  It  may  become  an  ordinance. 
Tliebill  shall  then  be  read  at  length,  and,  if  n& 
objeclioa  be  made,  be  shall,  in  the  presence  of 
tbe  House,  in  open  session,  and  l>efore  any 
other  business  is  entrrtaiacd,  afQi  his  signa- 
which  fact  shall  be  aoted  on  tbe  journal. 


Befendant  put  in  evidence  tbe  journal  of  Ibo 
Bouse  of  Delegates  for  March  20,  16!^3.  which. 
after  giving  in  full  the  report  of  the  proper 
commiiice  that  these  two  bills  were  truly 
enrolled,  proceeds,  as  follows:  "  Tbe  bllla,  as- 
above,  were  read  at  length.  No  objection  be- 
ing made,  Mr,  Speaker  ilarriot,  in  the  presence 
of  the  Housi;,  in  open  session,  afUxed  bis  slg- 
"  dure  thereto,  as  required  by  Ihe  charter." 

Upon  this  fact  beinj  thus  sliown  by  tbfr 
journal,  the  deteuflant  contends  (hat  tbe  char- 
ter provi-'ions  marked  above  in  italics  were  not 
complied  with,  and  Iberefore  the  ordinance 
passed  i«  null.  These  provisions  of  the  charier 
are  copied  from  section  S7,  art.  4,  of  our  Stale 
CoDstitulion;  and  upon  that  section  It  has  been 
ruled  that  a  hill  passed  by  the  Le^slnture  be- 
came a  law  where  the  same  was  signed  by  the 
presiding  officer  of  each  of  the  two  Houses  In 
open  session;  that  this  provision  was  manda- 
tory, but  the  other  provisions,  relating  tomero 
matters  of  detail,  were  but  directory;  and,  as- 
no  objeclloa  was  noted  on  (be  journal,  tbe 
presumption  would  be  indulged  that  the  mat- 
ten  of  detail  were  complied  wiib;  that  tbe 
Legislature  proceeded  by  right,  and  not  by 
wrong.     8taU  v.  Msad.  71  Mo.  260. 

Here  the  journal  expressly  recites  (hat  the 
signnture  of  the  speaker  of  the  House  was  af- 
fixed in  open  session.  On  tbe  authority  of  (be 
case  died.  It  must  be  ruled  that  the  bills  In 
question  become  ordinances,  aa  against  tbe  ob- 
jection already  considered. 

But  it  is  urged  that  thebillsfailed  (o  become 
laws,  because  never  returned  (o  (he  House  in 
wbich  they  originated.  Hecdon  28  of  art.  S  of 
(he  charter  provides:  "Every  bill  presented  to 
ijfor,  and  returned  wilhin  (en  days  to  the 


The  teatimony  shows  tbe  bills,  though  signed 
by  the  mayor,  were  not  thus  relumed,  both 
Houses  having  adjourned  Mnrch  27, 1883,  nn« 
ffis,— the  day  on  which  the  bills  were  prescnled 
to  the  mayor  for  bis  approval.  But  the  testi- 
mony also  shows  that  the  mayor  on  tbe  same 
day  filed  the  bills  in  the  city  register's  office- 
on  the  day  of  their  approval. 

Section  23  of  art.  8  of  tbe  charter  contem- 
plates that  cases  will  arise  where  a  bill  shall 
not  have  have  been  returned  lo  the  House 
where  the  same  originates:  and,  be^'ides,  there 
is  no  provision  in  tbe  charier  (hat  "uo  bill  shall 
become  an  ordinance,"  wbich  shall  not  be  re- 
turned by  the  mayor  to  the  House  where  the- 
same  originated.  The  same  considerations, 
therefore,  apply  here  as  were  applied  in  Vea/i'M 
Caie,  tfipra;  and  we  hold  tbe  ordinance  aa- 
valid,  as  against  tbla  objection  also. 

Bcctk>n  27  of  article  fl  provides  how  bid*- 
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for  work  ibBll  be  awarded,  to  wit,  that  the 
board  of  public  teoprovetneoU  Bball  "let  out 
«aid  work  by  contract  to  Ihe  lowest  rpsponsi- 
ble  bidder,  subject  to  the  approval  of  tbe  conn 
■cii,"  Upon  thifl  point  it  is  inaisled  tbal  Buch 
proviaioD  was  Tiolated.  because  the  nork  of 
-etreet  paving  prescribed  bj  tbe  ordlDaDceB  was 
-covered  bj  lei  ten  patent,  under  whicb  plaintiff 
beld  tbe  eiclusive  rJKht.  and  tbercfore  tbere 
was  DO  competition  for  said  work.  This  point, 
thoueh  adjudicated  in  otLer  juriadlctions.  is  a 
«Me  of  Srst  impreasiOB  In  Ibis  State.  In  New 
Tork  it  has  been  ruled,  under  a  slatute  requir. 
JnR  all  city  work  to  be  let  "to  tbe  lowest  bid- 
der," that  tbe  common  council  were  not  pro- 
bibiled  from  leltins  a  contract  for  paving  a 
•treet  wtth  maleriafor  in  a  manner  not  admil- 
tiog  competitive  bida  or  proposals.  BeDugro, 
CON-T.  BIB. 

This  ruling  was  approvingly  followed  in 
£airdv.  Jfan  York,  96  N.  Y.  507. 

FHor  to  tbe  time  Ibe  KubJecC  was  discussed 
In  New  York,  a  similar  ruliu);  bad  been  niade 
In  Hicbfgan.     mbart  v.  Dttrgit,  17  Hich.  24G. 

Tbeae  cosei  seem  to  us  to  rest  upon  the  cor- 


rect basltL  It  certainly  wb>  never  tntended 
that  tbe  city  aiitboriiies  sbould  be  nnabl* 
to  make  a  contract,  however  necessary  lo  the 
public  welfare  sucli  contract  migbt  be,  if  (ha 
article  dfsired,  or  tbe  manner  of  Ibe  perform- 
ance of  Ibe  contract  required  the  use  of  a 
palented  article.  Such  a  construction  of  tbe 
clinrter  we  resrard  ai  "sticking  in  the  bark,"  and 
as  subordinating  tbe  wliole  powers  conferred 
on  the  common  council  to  the  meaning  of  two 
or  tbree  words  coniained  in  a  single  section  of 
the  cbarter.  Besides,  the  rigbtsof  those  inter- 
ested are  protected  by  tbe  necessity  of  obtaining 
tbe  approval  of  the  council  lo  any  contract.  A 
different  view  ot  tbe  matter  under  discussion 
has  been  taken  in-  Wisconsin  {Dean  v,  Charl- 
ton, 2S  Wis.  SeO),  but  by  a  divided  rourt;  and 
it  is  noteworthy  that  the  Legiitlature  of  Ibat 
Slate  did  not  approve  the  view  of  tbe  statuta 
taken  by  tlie  court,  and  so  changed  tbe  statute, 
so  as  to  prevent  the  continued  prevalence  of  the 
obieclionable  ruling.  MiUt  \.  Chnrkton,  29 
Wis.  400;  Dean  v.  Borditeniat.  SO  Wis.  23B, 

For  IbGM  reasons  vie  afflrm  Uie  judgment. 

All  concur,  but  Barola,ri  J.,  not  sitting. 
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1.  No  power  to  confer  tho  dap«e  of  H. 

t>.,  or  an)'  other  dSKree.  la  Klven  to  a  corporaUon 
by  the  general  law  ol  a  Etate  authoiiziDK  lucor- 
poratton  lor  tbe  purpose  of  maintaining  a  llterarj 
and  solentlflo  instltutlun. 
S.  A  diploma  IVom  aa  InstltntiOD  bavins 
DO  power  to  give  It  !■  notaufflclent  to  entitle  a 
person  to  demand  alicenaeaipbrslclan  from  tbe 
censon  of  a  medical  aooiet;  under  Uev.  laws. 
Ism. 

(AprU  6.  lao.) 

PETITION  for  a  writ  of  mandamtu  (o  com-' 
pel  defendants  to  issue  to  complainant  a 
certificate  authorizing  her  to  practice  medicine 
within  ihe  State.     Ditmined. 
Tbe  facts  are  fully  slated  In  the  opinion. 
Jfr.  J.  C.  Baker  for  complainant. 
JiT.  A,  H.  Hnae  for  defendants. 

Poirorat  J.,  delivered  tbe  opinion  of  tbe 

This  is  a  petition  by  the  complainant,  claim- 
ing lo  be  a  graduate  of  the  Vermont  Medical 
College,  and  boliung  a  diploma  of  that  college 
conferring  upon  her  the  degree  of  M,  D,, 
against  the  defendants,  who  are  tbe  censors  of 
tbe  Vermont  State  Eclectic  Medical  Society, 
praying  tbat  a  writ  of  mandamus  be  issued 
commanding  the  defendants,  as  such  censors, 
to  issue  to  the  complainant  a  cerlificale  aulbor- 
izii  g  ber  to  practice  medicine  in  this  Slate. 

Our  Statute  provides  Ibat  every  medical  so- 
ciety chartered  by  the  Legislature  "shall  issue 
certificates  (O  physicians  and  surgeons  who 
.8  L.  R.  A, 


furnish  evidence  by  diploma  from  a  medical 
collega  or  university,  orbycerllflcateof  eiami- 
nation  by  an  authorized  board,  which  salisfle* 
said  censote  that  the  person  presenting  sucb 
credentials  has  been,  after  due  examtnaUoD, 
deemed  qualiBed  to  practice  Ibe  branches  roen- 
lioned  in  such  diploma  or  certiflcate."  The 
case  shows  tbat  the  complainant  presented  lo 
tbe  defendants,  as  sucb  censors,  her  diploma 
aforesaid,  and  the  defendants  refused  to  issue 
the  certiScale  above  referred  to  on  tbe  ground 
that  the  Vermont  Medical  College  had  noIegaJ 
power  to  issue  a  diploma  coaferring  the  degree 
of  M.  D.,  aud  so  the  complainant  had  not 
shown  credentials  entitling  her  to  a  license  to 
practice  medicine. 

The  main  question  In  Issue  is  whether  said 
medical  college  has  the  power  to  issue  diplo- 
mas which  entitle  tbe  holder  to  tbeliccDBe  pro- 
vided for  in  tbe  f^tatute.  Without  going  into 
the  question  at  length,  touching  the  power 
conferred  by  the  Slstute  upon  the  censors, 
which  has  been  discussed  in  argument,  it  Is 
plain  tbat  this  board  has  tbe  power  to  decide 
in  tbe  first  instance  whether  a  diploma  pre- 
sented to  it  as  evidence  of  tbe  holder's  right  to 
a  license  is  a  genuine  or  spurioua  document. 
8o  far,  at  least,  tbe  board  may  sit  in  Judgment 
upon  s  diploma;  and  in  Ibis  case  tbe  board  ad- 
iudged  that  Ibis  diploma  did  not  have  such 
legal  efficacy,  as  evidence,  as  would  warrant 
the  Lssue  of  a  licence. 

Tbe  Vermont  Medical  College  was  organized 
under  the  provisions  of  the  lOlh  subdivision  of 
%  3064,  Rev.  Laws.  That  section  provides  that 
"persons  may  associate  together  and  have  the 
powers  of  a  corporation  for  either  of  the  fol- 
lowing purposes:  .  .  .  (10)  To  eslabliah  and 
maintain  literary  and  scientific  iustitutioDB." 

Later  sections  in  tbe  same  chapter  wiume- 
rale  the  powers  which  such  asaociations  may 
have,  namely:  may  have  a  corporate  name.  ■ 
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uid  be  sued;  purcDRse  and  bold  real  estate; 
may  raise  money,  and  divide  Llteir  capital  Block 
into  thares. 

Uoder  thii  lubdiTliion,  it  Ifl  ar^ed  that  a 
medical  college  inay  be  orj^anizmi  with  the 
power  to  coDier  ilie  degree  of  M.  D.  It  li 
fond  a  menial  that  a  ccrporation  baa  such  power 
only  as  is  conferred  by  ila  charter,  nitb  such 
incidental  powers  as  are  neceasary  to  enable  It 
to  exercise  Itt  cbariered  power.     No  express 

gower  to  coofer  degreea  can  be  found  in  the 
tatute.  under  which  this  medical  collere  was 
organized,  and  hence  the  power  to  codict  de- 
grees must  be  classed  as  incidental  to  the  gen- 
eral powers  of  a  corporalion  formed  for  the 
purpose  of  maintaining  a  literary  or  scieniiSc 
inslilntion.  If  it  exists  at  all.  It  would  hardly 
do  to  lay  that  literary  or  scientific  InBlitiiliona 
have  sach  power  upon  any  theory  that  without 
it  thev  cannot  answer  theendsof  their  creation. 
The  degree  of  M.  D.  is  eomething  more  than  a 
mere  honorary  title.  It  la  a  ceriiScate  attest- 
ing the  fact  that  the  person  upon  wljom  It  has 
been  conferred  baa  succeeafnlly  mastered  the 
cumeulum  of  study  prescribed  by  tfao  authori- 
ties of  an  Institution  created  by  Irw,  and  br 
law  authorized  to  issue  such  certificate.  It 
thus  has  a  legal  lanction  and  authority.  But 
11  has  mor«.  In  practical  affairs,  It  introduces 
its  poesessor  to  the  confidence  and  patronage  of 
the  general  public.  Its  legal  character  gives  it 
ti  moral  atid  material  credit  bi  the  estimation  of 
die  world,  and  makes  it  thereby  a  valuable 
property  right  of  great  pecnnianr  value. 

The  scope  of  subdivision  1 0  of  the  Statute  In 
question  mar  be  discovered  by  looking  at  the 
other  BubdivuioQS  of  the  same  section.  These 
provide  for  the  organization  of  library  associa 
tionsi  bands  of  music;  associations  for  breed- 
ing flsb,  for  bringing  to  justice  ibicves  Rud 
barglars,  building  meeting  bouses,  securing 
bimal  grounds,  etc.  The  articles  of  associa- 
tion are  to  be  filed  In  the  town  clerk's  oifice,  in 
the  town  where  the  association  ia  organiEed. 
All  this  points  to  association  of  limited  and 
local  acope.  The  filing  of  the  arliclea  of  asso- 
ciation, which  constitute  the  charter  under 
which  the  ssaociation  proceeds  with  its  work, 
in  the  town  clerk's  office,  indicates  that  the 
Legislalure  did  not  regard  such  associations  as 
bavingpowers.  [be  exerciseof  which  concerned 
the  genera]  public  The  power  to  confer  de- 
grees, not  being  conferred  explicitly  by  the 
Statnle,  and  not  being  necessary  to  enable  a 
literary  or  scientific  institution  to  carry  forward 


Btudies  of  a  literary  or  scientific  cbarecler, 
clearly  does  not  enst  at  all.  PAitatUlphia 
Medical  ColUgt  Com.  8  Wbart.  440. 

It  Is  no  more  appropriate  to  say  that  a  liter- 
ary or  scientiflc  institution,  without  special 
statutory  power,  can  confer  the  degree  of  M, 
D.,  than  to  say  that  it  may  confer  the  degree 
of  LL.  D.  or  D.  D.'or  A.  B.;  for  it  is  plain 
that  law  schools,  theological  schools,  univcrst- 
tiea  and  colleges  can  be  organized  under  thfs 
subdivision  equally  well  with  medical  schools. 
Every  State  in  the  Union  haa  chartered  these 
instllntions,  and  it  is  t>elieved  thst  none  of 
them  has  ever  supposed  that,  with  all  the 
widely  enumerated  powers  delegated  to  Ihem, 
it  bad  the  power  (o  confer  degrees  of  any  kind 
unless  such  power  was  expressly  conferred  ia 
its  charter.  In  the  case  of  the  Cnalleton  Medi- 
cal School,  chartered  many  years  ago.  Iha 
charter  at  first  granted  contained  no  delega- 
tion of  power  to  confer  degrees,  but  at  tbo 
next  session  of  the  Legislature  it  was  amended 
by  an  Act  giving  such  power.  Such  baa,  mani- 
festly, been  the  legislative  Idea  respecting  tho 
nectiisily  of  special  authority  from  the  law- 
making power  of  the  government  touching  the 
right  to  confer  degrees;  and  construing  tlill 
General  Statute,  providing  for  the  organizatiDO, 
by  Tolantary  associaLlon,  of  persona  for  local 
end  comparatively  unimportant  purposes,  in 
the  light  of  the  common  usages  end  common 
understanding  of  people  respeciing  the  rights, 
privilegeaandemoluments  universally  accorded 
to  persons  upon  whom  dcgreea  have  been  con- 
ferred, we  are  clearly  of  the  opinion  itbat  the 
Vermont  Medical  College  has  no  power,  under 
il8  articles  of  association,  to  confer  decrees  of 
any  kind.  To  hold  thai  the  Legislature,  by  a 
general  law,  Intended  that  any  three  men  In 
any  town  of  the  Slate,  however  illiterate  or  ir- 
responsible, miKhl  organize  and  flood  the  Slats 
with  doctors  of  medicine,  doctors  of  law,  doc- 
lora  of  divinity,  masters  of  arts,  civil  engineers 
and  all  theother  various  titles  that  everywhere 
in  the  civilized  world  have  signified  liigb  at- 
tainments and  apecial  equipment  for  profes- 
sional work,  ia  to  liken  it  lo  the  witty  French 
minister  who  threatened  to  create  so  many 
dukes  that  it  would  be  no  honor  to  be  one,  and 
a  burning  disgrace  not  to  be  one. 

The  complainant,  therefore,  in  Hubmlttlngber 
diploma  to  the  board  of  ceDuora,  did  not  fur- 
nish that  board  anv  sufficient  evidence  of  quall- 
Bcation  that  entiued  her  to  the  license  asked 
for. 

Thd  petition  w  diimitied,  with  oMbt 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 
Mary  LAWLER,  Appt., 
John  P.  MURPHY  a  al. 
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death  ■■■iiiMiiiiiil.  not  ezMeding  SI.OOO,  wltli 
a  turther  provMon  that  tbe  death  cls,tm  shall  l>e 
payable  within  alit;  -lar*  after  prool,  givlns  the 
iormof  notloe  and  process  tor  oolleottng  death 
asseeuneDtB,  and  oontalntnK  a  promise  by  Insured 
ta-ptiy  asseegmenta.  Imports  a  promise  bl  the  in. 
miancaagsoolBtloDlflmnke,  oroauseto  bemadni 
tbe  neoenary  asaesament^ 
,  I  9.   Whmterer  la  necMiKi'j  to   be  don* 

>f  mutual  hmtja  OMOototlon.      i  beraUp  does  not  differ  In  any  eeaentla]  partloiilai 
a  mutual   baneflt  { f  rom  an  ordinary  poUoj  of  mutual  life  Insurance, 
- 1  tt  bavlDg  all  the  oharaoterisUcs  of  an  lunitanM 
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Id  order  to  aeoompIMi  work  speoUllr  ocmtraoted 
to  b«  perf onned  M  paroel  ot  tiie  ooDtract,  thousb 
not  apeciBed. 
8.   WIutterapnuLj'fklT'lrlM  Implied  from 

tho  lermt  ot  nature  of  SD  lutruniPDCii,  Id  Judg- 
ment of  law,  oontalnnd  In  It. 
4.  A  complaint  tUI«BtiV  »"***•  of  Qi«t* 

from  whtahan  ureement  to  make  an  afseesment 
npon  memben  ot  an  iDSunnoe  orsanliaUon  can 
be  Implied,  and  clalmlnc  damB8««  (or  failure  to 
make  the  iMcainieiit,  la  not  InauiDolent  becHiue 
It  doe*  notitaulD  termi  an  aareemeDC  to  make 
the  aa-easment. 

6.  Individiuil  ^«Hb«r«  of  ma  nnlncor- 
povated  aaeoctartioit  are  liable  tor  contraola 
nu^e  in  the  name  of  the  BBsoclnUon  vltbout  ra- 
Card  to  thequGitlon  whelliertherK  Intended,  or 
lo  understood  tbe  law,  and  even  if  the  otiier 
part;  contraoted  in  form  with  tbe  aBSnclaMon. 
and  was  Ignorant  of  tbe  namea  ot  the  Individual 
mem  ben  oomcoaiai:  it. 

6>  An  »etloB  at 
for  breach  of  the 
MOlety  to  make  an 

T.  Tbe 
an  ■gteeraent 

make  an  asBemmpot.  and  to  puj  tbi    . 
tbcreof.  not  eiceedlns  (1.000.  where  each  mem- 
ber oonEracU  to  pay  an  aftfCflBmentof  wbatccer 
tbe  offlclali  deem  neceasary.  upon  the  iteatb  of 
•ay  member,  la  prima  faole  tbe  aum  of  SliOOO- 
(December  BO,  1889.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  ijiipenor  Court  for  Hartfonf  County 
BuBioininf  a  demurrer  u>  tbe  complaiat  in  sd 
action  brought  to  recover  upoD  a  mutual  ben- 
eflt  ceriiflcaie  of  life  lusurance.    Beverted. 


The  fflcts  are  fully  Btated  Id  tbe  opUiIon, 
3fr.  C,  E.  OroBB,  for  appellanl: 
Tbia  ia  enn^ecmeDt  topay  (l.OOOualew  the 
defendBnlB  shall  wiibin  tbe  sixty  days  make  ■ 
death  aESCSsmeiit  and  fait  to  receive 'therefrom 
that  sum,  in  which  caae'  Ibe  azrecmeot  ii  to 
pay  odIt  (be  amount  so  received. 

NIbtack,  Hut.  Ben.  Sncieliei,  g  4(IS:  Free- 
man-v.  SatimalBen.  *JCTe(y,<2 Hun,  253,364, 
W7;  O'Brien  v.  Home  Ben.  Society,  61  Hun, 
405.  499;  Peek  v.  EguitabU  Aetident  Atto.  63 
Ilun.  3S5:  KanM*  Protectint  Union  v,  Whilt, 
80  Km.  ^64;  Baakiatoa  v.  JPaoe,  81  Fed.  Sep. 
184. 


Freeman  v,  National  Ben,  Society,  42  Hun, 
357.  Bee  also  Bailey  t.  Mvlual  Ben.  Attn.  71 
Iowa,  689,  SD3. 

Ad  avermeut  of  demand  for  an  assessment  !• 

Niblack,  hint.  Bcd.  Societies,  g  806;  Free- 
man,  T.  Jfatio:.al  Ben.  Society.  43  Hun,  265. 
See  also  Kamiru  Prol^eii-ne  Union  v.  W/iitl.  86 
Enn.  760;  Smith  v.  Cocenant  Mut.  Ben.  Amo. 
24  Fed.  Rep.  a«B. 

Wben  the  contract  provides  that  an  asaeas- 
ment  shall  be  levied  aud  tbe  proceeds  thereof, 
not  exceediac  a  certnin  sum  Danicd.  ataall  be 
paid  to  the  beneflchry,  it  has  been  beld  that 
Ibe  insurers  are  prima  farie  bound  to  pay  Lbo 
maximum  amount  uamed,  and  the  burden  of 

Erouf  is  on  then  to  ahow  that  a  lees  amonnt 
as  been  or  could  only  have  bpen  collected. 
Elkhart  Mut.  Aid,  B.<t  B  Auo.v  Bovs-Von. 


eontraot.  Bupreme  CommaDderr  K.  ot  O.  K.  v. 
AiDBwurtb,  n  Ala.  ii3:  State  T.  Bankeia  A  U.  Mut. 
Ben.  ASBO.  SB  Kan.  IDS;  endowment  k  B.  Ageo.  r. 
Etate.  S5  Kan.  IW;  Bolton  v.  Boltxm.  TS  Me.  209; 
Mliier  V.  MloblKan  Mut,  Ben.  Awo.  B  West  Hep. 
117.  03  Uioh.  388;  State  v.  MenthanU  Eioh.  Hut. 
Benev.  Society,  72  Mo.  118;  State  t.  Farmere  &  H. 
Hut.  BoDev.  Aim.  U  tfeb.  278;  Fohner'i  App.  ST  Pa. 
138. 

An  aSBOolaHOD  for  the  transaction  of  the  busIneM 
Of  life  and  casualty  Iniurance  on  tbe  co-operative 
or  asBe«ameiit  plan  la  In  effect  a  mutual  bonedt  ao- 
olety,  the  membeiv  of  wblcb  muit  talte  notice  of 
and  are  bound  by  Its  by-lawi  and  articles  of  aaeo- 
(datlaD.    HeeinBDr  r.  Borne  Beo.  Ai«o.  U  MlQO.  516. 

The  members  are  preaumed  to  conCreot  with  ref- 
erence to  tbo  charter  and  by-laws  of  auch  asaocla- 
tiona.  tbau)ih  they  t>e  not  recited  in  the  cootraot. 
Holland  V.  Tnylor,  S  West.  Bep.  006,  111  Ind.  121; 
Varmer  v.  StaM,  88  Tei.  Ml. 

6ee,  BS  to  dlstlnotlon  between  mutual  benefit 
asBOCiations  and  Ufe  Iniuraoce.  Uiiriion  v.  Maesa- 
obusetta  Safety  Fund  Auo.  1  I.  B.  A.  US,  8  New 
Bns.  Itep.  Bid,  147  Mass.  MO. 

As  to  fraUmal  ■Hoclatloni.  see  Alexander  v. 
Hortbwestem  Masonic  Aid  A»a.  £  L.  K.  A.  181,  and 
fioKa,  Ua  lU.  US. 

CertJnratesinuedeutitlinetbe  bolderto  mnney. 
to  be  paid  from  asatsamenta  upon  the  Burvlvlnu 
members,  are  In  Ic3;a1  effect  poil^jjes  of  insurance; 

BDpliuibie.  Elkbort  Mut.  Aid  B.  &  IL  Asao.  v. 
HouEbton.  103  Ind.  !S«.  1  West.  Bep.  :S>*. 

A  DomiiiEe  In  tbe  certlfloate  is  entitled  lo  receive 
only  the  amount  actually  collected,  on  an  atKesa- 
meot  made  for  hi?  bCDeHI,  and  oot  a  anm  eaunl  Co 
SI  BMesBod  U>  each  member.  HcLa  SoJiaarll«MuL 
Ben.  A«o.tieCal.aM. 

A  tieneflciary  under  a  policy  In  a  mutual  InBur- 
SLR.  A. 


anoe  association  operated  upon  tbe  Hseumest 
plan  cannot  recoveron  the  policy  by  action  aoalnat 
tbe  association,  where  the  aaBenment  to  pay  ths 
policy  baa  not  been  made:  yet  be  may.  by  proper 
prooeedingB,  compel  tbe  aaaociation  to  make  the 
ameesment.  BalDSbarser  v.  Union  Mut.  Aid  Aaso. 
JS  Iowa,  IM. 

No  claim  can  be  made  v^Inat  a  mutual  aid  sno- 
clalioD  unless  a  oerLlflcate  has  been  Issued  deeic- 
nallng  the  person  who  is  to  receive  paymenL 
Biabop  V.  Grand  Lodge  B.  0.  of  Mut.  Aid.  18  Hun, 
1T2.  Bee  Burdon  v.  Mnsancliuselts  Safety  Fund 
Amo.  1  Ii.  a  a.  IM.  8  New  Enj;.  Bep.  BID,  UT  Haaa. 
BOO;  DavldKon  v.  Old  Foople's  Mut.  Ben.  SoeletJ.  t 
L.B.  A.  lBZ,BaMinn.S03;Lorcherv.aupremeI.odK» 
S.  St  H.  (Miab.1  S  L.  R.  A  2DB. 

Povmsnt  of  osscsnnsnts  by  Iruured. 

Where  afsured  agreed  in  tbe  application  to  pfty 
*>one  aflseaament"  within  thirty  days  from  its  date, 
and  the  by-laws  provide  for  luspenBlon  upon  fail- 
ure to  pay  asaeii^menls  within  thirty  days  from 
their  date,  the  certificate  lapEeaupon  the  failure  lO' 
pay  any  one  asscssmant  within  tbe  prescribed  lime. 
Stanley  V,  Northwestern  Ti.  Amo.  SB  Fed.  Sep.  IS. 

But  to  opciale  a  auspenaion,  notice  must  hav* 
been  duly  given  to  tba  delinquent.    IIM, 

where  tbe  by-laws  provide  that  tbe  time  of  soa- 
peniion  li  to  be  Bied  by  vote  ot  the  lodge,  a  Bus- 
pension  by  an  ofBoer.  without  lucb  vote,  ii  Illegal. 
Supreme  Lodge  K.  of  H.  v.  Wtcluer.  IS  Tei.  XST. 

Tbe  thirty  days  within  which  an  osEonnnent 
Is  re<|ulred  to  be  paid  abould  not  be  estimated  from 
the  dale  of  tbe  notice,  unless  It  was  sent  within  a 
reosonable  time  after  tbe  date  of  tbe  assessment. 
Stanley  V.  Northwestern  L.  Aaso.  iupro. 

Where  the  member  boldlDK  the  certlfloate  wa» 
habitually  dilatory  in  the  payment  of  ai 
levied  axalnst  hlssbare,  tbe  tact  that  the  aa 
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Lawlbr  t.  Uvrfbt. 


I  Wnt.  Rep.  384,  108  Ind.  286;  Lueder*  v. 
Batiford  L.  A  Ann.  Int.  Co.  13  Fed.  Rep.  465; 
Saiua*  Proteettve  Union  v.  Whitt,  tupra;  Sup- 
piger  ▼.  Cmtnatit  Mut.  Bm.  Auo.  20  111.  App. 
596;  Coeenant  Mut.  Ben.  Am.  y.  Hoffman,  1 10 
HI.  606. 

There  is  no  reed  lo  ttaart  to  ■  cbaocery  court 
to  compel  an  asMumeot  befora  ■  recoveiy  can 
be  bad  at  law. 

Niblack.  Uut.  Ben.  Bocielies,  g§408,  400; 
Ontl-tiiKm  T.  Page,  81  Fed.  Bep.  194:  Taylor 
V.  National  Temp.  Bdiif  Union.  13  West.  Hep. 
92.  94  Ho.  S3;  Earnihaw  f.  Sun  Mat.  Aid  Bo- 
eittw,  11  CenL  Rep.  008.  68  Md.  466. 

The  defeDdenlR  are  liable  a«  individuBti. 

Datiiton.  v.  Holden,  4  New  Ecg.  Rep.  816,  SS 
Conn.  lOS:  Kibleck.  Mut.  Ben.  Societies,  gl05. 
See  alw  J^edtndaU  v.  Taj/hr,  36  Wis.  28Q; 
Blatelg  y.  Penneeke,  66  Mo.  193. 

3tf*rM.  Cha^lea  E.  Perkins  aod  A.  Per- 
Un«.  for  appellees'. 

Dcfendami  could  not  be  roade  liable  perBOo- 
allr  on  a  written  tnatrumect  aJKoed  by  Ibem 
only  In  the  capacity  ol  officers  of  the  organiza- 

BiUheoek  t.  Batltanan,  105  U.  8.  416  (36  L. 
ed.  lOTS);  Etmtt  t.  IFA«2^,  32  Conn.  607. 

Upon  such  an  agreement  as  tbia  no  action 
lies  aeainut  anyone  for  tbe  amount  of  tbe  in- 
aorvnce,  but  tlie  remedy  is  in  equity  to  oblim 
the  proper  persons  lo  make  an  assessment  and 
mr  it  over. 

^nMh  V.  CorenanI  Mut.  Ben.  Ana.  24  fed. 
Rep-  685;  BggUtton  v.Centeanial  Mut.  L.  Auo. 
19  Fed.  R«).  301;  Bunion  v.  Ma»>aeh«ietU 
Safita  Fund  Am  I  L.  R.  A.  146,  6  New  Eng. 


Bon.  840,  147  Moss.  360;  U.  8.  Mut.  Aeeiitent 
Am.  y.  harru.  131  C.  8.  100  (83  L.  ed.  60); 
Bailey  y.  Mutual  Ben.  A»»o.  7t  Iowa.  089; 
Ntamah  T.  Cotenant  Mut  Ben.  Auo.  73  Iowa, 
248. 

S«7inour,  J.,  delivered  the  opinion  of  the 

This  is  an  appeal  from  tbe  Judpmeut  of  the 
superior  court  austainin);  the  defendant's  de- 
murrer. Tbe  cause  of  demurrer  upon  which 
tbe  issue  wai  fotind  For  tbe  deFendants  atii  ges 
that  it  appears  from  tbe  contract  for  a  breach 
of  whtcb  tbe  suit  waa  brou):bt,  that  tbe  onJy 
agreeiseiit  mnde  therein  was  to  pay  sucfa  sum 
as  might  be  received  from  a  death  nsspsament, 
and  that  It  is  not  alleged  in  tbe  complaint  that 
any  such  sum  waa  ever  received. 

To  understand  (iie  force  of  thii  objection  and 
the  considcratione  applicable  to  it,  it  Is  neces- 
sary to  set  out  tbe  contract  In  tulL  Jt  is  as 
folfows: 

Certiflcale  No.  446.  Benefit  (I.OOO. 

Connecticut  Btate  losuraoce  Fund  of  tbe 
Ancient  Order  of  Hibernians  of  the  Stale  of 
Connecticut. 

Id  consideraitoD  of  one  dollar,  initiation  fee, 
and  assessments  levied  from  lime  lo  time  by 
the  directory,  Thomas  Lawler,  of  Division  No, 
3  of  Hartford,  County  of  Hnrtford,  State  of 
Connecticut,  receipt  of  which  is  hereby  ao- 
knowtedged,  and  the  agreement  on  the  part  of 
the  said  Thomas  Ijiwier  to  accept  the  follow- 
ing condilions  and  rules  as  a  part  of  this  con- 
tract between  said  A.  O.  H.  Insurance  Fund 
'  and  biroself.hereby  consiilutee  tbesuid  Thoniaa 


In  manr  iDBlances  recdved  assccsments  from  Um 
ftfter  ther  were  duti,  and  reinstated  lilm  ssa  mem- 
ber, was  a  wBlvet  of  ttieee  severat  forfeitures,  but 
□ot  otthetuture  prampt payment  of  asseBsments 
■>  one  Of  the  oondltlona  of  tlie  oootrart.  CriMSman 
T.  MasaaohuartCs  Ben  Asso.  a  New  Bdr.  Bep.  SIT. 
li3HBaa.186. 

Ttie  br-lawt  nu}  pravlila  tbat  upon  tbe  deftth  of 
a  Diember.  aaob  member  should  per  $l,  tn  order  to 
make  up  tlte  amount  to  ba  paid  to  tbe  aomlnee  In 
the  cortlDcata  of  tlw  deceased  member.  Be  La 
Boildorlte  MuL  Beu.  Aaeo.  W  Cut.  962. 

Under  alawofatienevoIeateocleLr.whlob  makes 
the  nonpaymeut  of  ■asesamenlB  for  a  given  period 
after  Dotloe  operate  as  a  Buspeoalon  (pao  facta  Of 
tbe  cIcliiiquoatmemt>cr,  It  Is  not  necessary  thattba 
tUBpensiOQ  shall  be  Judicially  determined  by  any 
luJlcaMry  of  the  order.  BorgmefB  v.  Supreme 
Lodffe,  K.  *  L.  Of  H.  &  West.  Bep.  W,  X2  Ho.  App. 

The  beneOclfiries  of  amemtier  who  atanda  sus- 
pepded  at  the  time  of  hla  deatb  onnnot  recover  on 
the  benefit  certlflcate.  upon  the  grooad  tli&t  the 
■ubordioate  lodge  bod  continued  to  treat  him  as  a 
member,  and  to  treat  lits  unpaid  dues  ta  the  su- 
preme lodge  as  dues  payaMe  to  the  subordinate 
lodre  for  which  it  bad  extended  him  credit,    ihld. 


le  asGoclatlon,  they  became  due 
oalj  after  proper  notice  thereof  waa  i;l  ven  to  the  la- 
cured;  and  the  objectioo  that  the  ouMce  given  was 
liMufllcteat,  under  the  prcvtalonsaf  tbe  by-Uwa, 
1teeaa«  it  failed  to  give  tbe  lists  of  deaths  oa  re- 
quired, and  tliat  it  did  not  notify  tbe  mcmtier  of  the 
amount  due  from  him  to  the  t>cuefit  fund,  was 
properly  suilalncd,  where  tbe  deConae  reated  upon 
a  fortelliirs  to  defeat  plalDIUTs  claim.  Ulaer  v. 
8L.a  A. 


Hut,B 


80.  en 


Hep.  ItT,  a  Mloh. 


Where  It  was  the  dlreoton'  duty  under  the  by- 
laws toorderan  asBesBment,  andtbe  cbHlrman  was 
empowered  to  approve  the  proofs  of  death,  and 
at  the  directors' meeting  the  notlco  of  dmlh  whs 
received,  t»it  not  tbe  proof?,  and  they  Instructed 
the  ohalrman  to  examine  the  proofs  upon  arrival, 
and  Instructed  the  secretarj'  to  Issue  tho  notice  of 
asscesment  If  the  proofa  were  found  correct,  and 
thereafter  the  assessment  was  accordln){ly  made  In 
good  faith,  It  waa  legal;  and  a  member'a  failure  to 
pay  It  barred  hla  benellcUry  from  recovery  on  his 


asBoolatlon  had  money  enough  In  Ita  bands  to 
meet  all  Its  obllgatlous,  such  fact  will  not  render 
the  aaseasment  void.  Crossman  v.  Mn^ncbuaetta 
Ben.  Awo.  8  New  Eng.  Kep.  GIT.  143 Mass.  43a. 

Where  an  Act  provldea  that.  In  an  action  for  the 
recovery  of  anaascesmeot,  aoertlflcale  of  a  mutual 
Insurance  company  shall  be  evidence  to  prove  the 
claim  to  tbe  assessment,  uoleaa  tbe  parly  sued  wIU 
mnka  a  certain  alDdavIt,  if  suob  purty  makea  the 
affidavit,  tbe  oompaoy  must  prove  Its  claim.  Bus- 
guehanna  Mut.  F.  Tna.  Co.  v.  Oackenbach,  T  Cent. 
Rep.  6SB,  IIB  Fa.  4a£. 
Damaga,  far  nt^fltct  to  malie  tuusamsnl,  rciioMrabl* 


1   benefit  Inaur 


Damages  against  a  mutua 
society  for  refusing  to  male  n 
oovernble  In  an  action  at  law,  without  resorting  to 
an  equitable  action  to  enforce  tbe  assessment. 
O'Brien  v.  Home  Ben.  Bootety,  tlT  Hf.  T.  SIO. 

ItlSBollobta  where  It  not  only  neglects  and  re- 
fuses to  makean  affiasmenl.  but  denln all  liability, 
Jackson  V.  KorthweBtern  Uut.  Belief  Asso.EL.  & 
A.  Tea,  73  Wis.  SOT. 
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COHNECTtCUT  SuPREKK  CoUBT  OF  ICrROBI. 


Die., 


Lawler  a  len^flt  meinber  of  mid  A.  O.  H.  In- 
aiirnnce  Fund,  sod  agrees  to  pHy  Slnry  Lawler, 
wife,  if  livlnj^.  If  Dot,IollieLeirBHt-lsn  of  uild 
member,  in  iixtj  days  after  due  proof  of  tbe 
death  of  said  member,  a  sum  received  from  a 
death  assess  meat,  but  not  to  etcucJ  one  Itiou- 
sand  dollnrg. 

coNDinoita 

Tlie  coD^ltloDS  upon  nbich  tbia  certificate  ts 
Issued  by  tbe  fund  and  accepted  by  aaid  mem- 
ber, are  tbe  following; 

FiT»L  That  tbe  atalementsand  declarations 
made  by  and  on  behalf  of  said  member  in  bis 
application  lo  become  a  beneflt  member  of  said 
fund,  which  are  Lcreby  referred  to  as  a  basis 
of  tbia  contract,  and  are  a  pan  thereof,  and  on 
tbe  faith  of  which  this  i^rtillcate  is  issued,  arc 
In  all  respects  true,  and  that  no  fact  has  been 
suppressed  relatinj;  to  hie  health  and  circum- 
stances, affecllng  the  IntereBls  of  said  fund  or 
tbeir  inducement  to  accept  tbe  risk. 

Seeimd.  That  the  said  member  must  be  a 
member  In  cood  slandlDe  in  tbe  order  at  the 
time  of  his  death,  olherwlse  this  c«rtiflCBle  nill 
be  null  and  Toid. 

Third.    Any  assigomeDt  of  this  certiflcata 


sbnil  be  void  unlosi  awentcd  to  in  wrlUng  \ij 
said  fund. 

Fourth.  Tbe  death  claim  tinder  tbla  eon- 
Iracl  shall  be  payable  in  sixty  days  after  salls- 
fsctorr  proof  of  death  of  said  member  shall 
ha*e  been  furnished  at  tbe  ofllce  of  tbe  secre- 
tary of  the  fund,  br  the  ceitiOcale  of  tbe  at- 
teodiaf;  physician,  if  there  was  any,  and  Iho 
full  and  particular  glalemeut  of  at  least  one 
competent  and  disinlerested  member  of  the  or- 
der, stating  tbe  time,  place,  cause  and  circum- 
BlancM  of  tbe  death  of  the  party. 

Fifth.  No  officers  of  divisibna  sn  autbor- 
ized  to  make,  alter  or  discharge  contracts  or 
naive  forfellures,  and  any  such  act,  to  be  val- 
id, muat  be  done  in  writing  and  signed  hy  tha 
precidenl  and  secrelary  of  tlie  directory. 

8ixlh.  This  contract  shall  be  void  ff  tha 
party  Eball  die  in  or  In  consequence  of  a  duel, 
or  by  the  hands  of  justice,  or  in  the  violulion 
of  or  atlempt  to  violale  any  criminal  lawof  the 
United  Btates  or  of  any  Biate  or  couDly  in 
which  he  may  be. 

Setenih.  A.  failure  to  comply  with  the  rule* 
of  said  fund  as  to  payment  of  asBesameul^  or 
falling  Into  gross  and  confirmed  habits  of  la- 
loTicallon,  shall    also   render   the  cerdfical* 


Tbe  mciuure  Of  damiigefl  <n  taoh  a  onse  ia 
amount  asseaable  upoQ  all  tbe  ln^urBd,  unless  It  la 
thovn  tbat  the  amount  vouldbe  len  bemuse  all 
memben  did  not  reepood  to  4Kee«BmGnla.  Bonti 
V.  Northwestern  Aid  A*so,2  L.  H.  A.  TU,  40  Mtnn. 
SB. 

A.eMon  iHKm  Ou  oontnict 

An  action  at  taw  can  be  maintained  upon  a  oer- 
ttfloate  of  membenhlii  of  a  mutual  beneDt  uaocla- 
Uon,  and  It  Is  not  iiiiiiiiiBi.i ,  Dm,  Co  resort  to 
maudamus  Co  oompet  an  aieimeiit.  Doty  t.  New 
Tork  SCata  MuC  Ben.  Amo.  2a  N.  T.  B.  R.  SSe;  Baoon, 
Benev.  Societies,  88G;  Ezoelilot  Hut.  Aid  Avo. 
T.  Riddle,  01  Ind.SHBurlandT.NotthwMitaraMut. 
Ben.Assa.iT  HIch.  IM;  Bennr.  NortliweaMniAId 
Aaso.  £  L.  EL  A.  TBL  M  Hlno.  SOS. 

The  proper  r«med7  upon  such  refusal  Is  by  a 
proceoding  In  eqult7-  Burdon  T.  UiiaMcbuBetla 
Safety  Fund  A»o.  1  L.  R.  A.  IM.  B  New  Eng.  Rep. 
SIO,  HT  Miua.G60.  See  Elkhart  Uut.  Aid,  a  &  R. 
Asso.  T.  UouRhtoD,  1  West.  hep.  St  1(U  Tnd.  2S8: 
Taylor  t.  NaUonal  Temp,  Belief  Dnion,  1*  Weat. 
Hep.  BE.  M  Uu.  SI. 

In  B'  cb  aatlOD  plaintiff  may  reoover  what  upon 
proof  be  can  show  luch  Bmeaament  would  have 
yielded  If  It  bad  been  duly  made.  EumsbawT.  Sun 
Uut,  AldSocleOr,  II  Cent.  Rep.  506. 68  Md,  OS. 

Bven  after  lud^rment,  upon  wbloh  execution  Is 
returned  unsatlsflod,  aogueatratlou  proceedlag*  in 
the  court  of  equity,  and  not  mandamus.  Is  the 
proper  remedr.  Umer  T.  HlchIsanUut.Ben.AsM. 
S  West.  Bap.  laS,  U  »lofa.  U. 

On  a  oertlflcate  wblch  provides  for  an  aaseeament 
npon  policy  holders  within  nliiety  da^  from  tbe 
proof  of  death,  and  tor  payment  of  the  sum 
ooUected,  leas  10  per  cent.  If  It  does  not  exceed 
■S.OOO.  where,  at  the  death  of  a  member,  oertUcatee 
werelQ  force  upon  which  tbe  full  amount  named 
could  have  been  realised,  but  no  asMMmenCs  were 
made  wttbln  the  time  provided,  Judgment  maybe 
rendered  a^lnst  tbe  company  for  the  mailmDm 
amount  named.  Eaw  Valley  Life  Aaao.  v.  Lemke, 
«a  Kan.  14S. 

Lack  of  Buffldent  money  tn  the  death  fund  to 
payaclelmon 
BL-R  A. 


to  an  aotlon  at  law,  altliongb  tlie  ptotnlse  was  to 
pay  from  the  deaUi  fund,  where  by  tbe  same  ooq' 
tract  the  asaoolatlon  undertook  to  make  aoatlupoo 
the  members  If  tbe  fundwastben  InaulBolent  to 
meet  the  claim.  Darrow  t.  Family  Fund  Boelety,  ■ 
UB.A,4K.1UN.T.SSI, 

In  a  suit  by  ^e  payee  and  beneOoiarT,  a  oom- 
plalot  averrmtr  tbe  deatJi  of  Insured  and  the  r*- 


demurrer.  That  the  as* 
produce  the  amonnt  1*  matter 
of  defense,  and  In  tbe  abseno*  of  sueh  defense 
plaintiff  Is  cnUUed  to  Judgment.  Elkhart  Kut. 
Aid.  B.  ft  B.  Aaso.  v.  Houefaton,  1  Weat  Bep.  m, 
103  ind.  se. 

A  report  of  the  society  to  the  state  Iniuranoe  ds- 
partment,  to  prove  that  an  asseasment  would  have 
produced  enoug-h  topayadeath claim,  la  of  equal 
dignity  and  certainty  with  the  reoords  of  the 
society.  Freeman  v.  National  Ben,  Society,  tt  Hun. 
S6Z. 

Where  a  certlflcate  of  memberahlp  proTtdeathat 
thesnciety.inOBMOf  the  death  of  the  owner,  will 
pay  tbe  amount  realized  from  an  aneasmeot  Upon 
Its  members,  not  exceeding  a  stated  sum,  no  re- 
covery can  t>e  bad  without  proof  of  tbe  amonnt 
whlob  would  have  been  real^ed  upon  the  nrsiwi 
ment,  or  that  some  amount  would  have  been  thus 
realised.  Hartio  v.  Equitable  Accident  Aieo.  H 
Huo,  GTl,  ai  N.  Y.  S.  B.  «iL 

The  oorporatlon  cannot  reslBt  payment  of  the 
death  claim  upon  tbe  ground  that  tbe  promise  to 
pay  witiilu  ninety  daya  after  proof  of  deatbfur- 
nlshed  was  oontlngeot  upon  an  aneeament,  aa 
Implied  obligation  on  tbe  oomjanj 
neoenaty  aesessmeot,  and  It  could  not 
nwlat  payment  by  omitting  to  make  It.  Freeman 
.  National  Ben.  Bodety,  12  Hun,  SSL 

The  f  umlsblng  of  proofs  of  death  Is  a  demaad 
for  payment  and  for  the  company  to  maks  the 
necensry  SBMesment.   Ibid. 

Ad  action  instituted  In  a  court  bavins  no  furls- 
diction  of  the  defendant  will  not  suspend  the  rujs> 
ning  of  a  condition  of  llmltatioD  In  a  poUe?  0( 
insurance.  Keyitone  Uut.  Ben.  Asm.  T.  Nonl^  T 
Cent.  Sep.  SH.  m  Pa.  410. . 
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Btffnth.  This  eertiflcate  Is  subject  to  all 
rules  and  re^zuIiitioDa  that  tbe  stale  convonlloa 
may,  from  time  U>  lime,  adopt  for  tbe  geDenU 
■dvaiieemeiit  aod  iDierest  ol  the  fuod. 


The  rules  ftoverning  this  contract,  and  which 
form  a  part  of  tbe  same,  are  as  followa: 

FiTtt.  There  simll  be  paid  b;  the  member 
uoder  Ibit  contract  to  the  secretary  of  the  fund. 
OD  the  da;  of  the  moDlh  in  which  this  contract 
nas  mnde.  the  lum  of  one  dollar,  eod  ha  Hhail 
D04  be  liable  for  any  further  sum  except  as  fol- 
lows 

Second.  Upon  the  death  of  any  member  the 
■aid  Thomas  Lawler  shall  at  once  pay,  if  re- 
quired, to  lu  lecretBry,  an  additional  asseM- 
tneDt  of  whalever  Ihe  directory  (ball  deem  uec- 
•■■arjr. 

Third.  The  form  of  notice  1o,  atid  proceas 
of  collectloii  from,  each  oF  tbe  members  of  the  I 
■ssefsment  above  named,  shall  be  as  follows: 
A  Dolice  shall  be  sent  aiinouiiciiig  such  nssess- 
loent,  and  the  Dumber  thereof,  to  the  last  post 
office  address  given  to  the  secietary  of  the  luud 
by  each  member,  and  if  tbe  auessmeat  is  not 
received  within  forty  days  from  the  mailing  of 
caid  notice,  it  shall  be  accepted  and  taken  as 
■nlDcient  evidence  that  the  brother  has  decided 
to  terminate  bia  cooneclion  with  the  fund, 
which  coanection  shall  thereupon  termiuate, 
and  the  brother's  contract  with  the  fund  shall 
iapee  and  be  void;  but  said  brother  may  again 
renew  bis  coonectioD  wilh  tlie  futid  by  a  new 
contract,  made  in  the  tame  manner  as  at  first, 
or,  for  valid  reason*  to  the  offlcert  of  tbe  fund 
(foch  as  a  failure  to  receive  notice  of  an  assess- 
ment),  he  may  be  reinstated  by  paying  aaseag- 
■Mnt  arrearages. 

Fowrth.  Tbe  above  rale  governing;  the  col- 
lection of  assessments  for  death  claims  shall 
also  apply  to  tbe  collection  of  the  annual  as- 


Pifth.  Each  applicant  to  becomesnch  mem- 
ber must  aign  the  fund's  form  of  applicaiton, 
couDleralgned  by  the  board  of  direclon  of  the 
diriaion  of  whlcn  be  is  a  member. 

In  witnen  whereof  the  said  A.  O.  H.  State 
Inaurance  Fund  bath,  by  its  president  and  sec- 
yetarr,  signed  and  delivered  this  certificate  at 
to  office,  tU*  laih  day  of  Juiy.  1880. 

John  D.  Cunninfthain, 

BefTttary  Int.  Fund. 
P.  J.  O'Connor, 

Treaturrr  Ini.  Fund. 
John  P.  Murphy, 

Piaidtnt  ln».  Fand. 

Is  It  true,  as  claimed  by  tbe  defendants,  and 
hi  tbe  sense  in  which  tbey  claim  it,  that  the 
only  agreement  contained  In  the  above  con- 
tract is  to  pay  such  sum  aa  might  be  received 
from  a  death  asscflsment?  Or,  to  put  ft  in  an- 
other form,  what  does  the  agreement  to  pay  a 
sum  received  from  a  death  assesament  imoly 
•nd  involve,  when  taken  in  connection  with 
the  other  provisions  of  the  conUractf 

The  contract  is  a  peculiar  one.  It  fs  verv 
htartiflcially  drawn,  and  it  is  undoubtedly  dif- 
ficult to  Kive  it  a  sattsfactory  construction. 
Of  cnune It  shoultl  be  so  construed  as  to  make 
ill  contemplated  beoeSts  available,  if  it  can 
legally  be  done.  And  we  ore,  at  least,  war- 
tL.&A 


rant^  in  asauniinc  thai  the  Insurers,  in  accep^ 
Ing  the  money  of  the  insured,  and  the  insured 
in  paring  it,  undeisluod  Ibat  some  duty  de- 
volved upon  the  former  to  secure  the  promised 
benefits  of  the  contract  lotlie  latier. 

Id  addition  to  the  aijreeiueDt  to  pay  to  Mary 
Lawler,  if  living,  if  not,  to  the  hnirs  of  Thomas. 
in  sixty  days  after  due  proof  of  his  death,  a 
sum  received  from  a  death  assossmeDt,  but  uol 
to  exceed  (1,000,  ttiecoDtract  further  piovittoa 
that  the  death  cinim  shnll  be  payable  in  siit^ 
days  after  aali-fuotoiy  proof  of  such  death,  ex- 
cept in  ctrtnin  ciiaca  not  necessary  to  l>e  stated 
here,  and  ^ves  the  form  of  Duticc  and  process 
for  collerling  the  death  nnsesament  from  ench 
member  of  the  asaociaiioD.  Each  contract 
contains,  also,  a  promise  by  the  insured  Ibat 
upon  the  death  of  any  member  he  will  at  once 
pay,  if  required,  to  the  secretary,  an  adiiitioual 
assessment  of  whalever  the  directory  shall 
deem  neceaaary— additional  as  the  contract 
shows  to  the  dollar  p.iid  upon  becoming  a 
member.  This  is  an  agreemcDt  by  tbe  A  0, 
n.  Inaurance  Fuud  to  pay  the  proper  person, 
within  sixty  days  aft«T  satisfactory  proof  of 
tbe  death  of  the  insured,  a  sum,  not  to  ex- 
ceed $1,000,  received  from  a  death  assessment. 
The  contract  contains  the  agreemetit  of  mem- 
bers to  pay  such  assessments  and  specifies  th« 
process  by  which  its  collection  shall  be  under- 
taken— "a  notice  shall  be  sent"  announcing 
such  assessment,  etc  All  of  which,  tatfen  in 
conneclion  with  the  other  provisions  of  the 
contract  and  the  situation  and  manifest  Inten- 
tion of  the  parties,  lecma  to  us  to  Import  a 
promise  to  make,  or  cause  to  be  made,  tbe  nec- 
essary asseasment  to  meet  the  death  claim 
promised  lo  be  paid. 

It  is  well  established  that  whatever  is  neces- 
sary to  be  done  in  order  to  Bfcompliah  work 
specifically  contracted  to  be  performed,  is  par- 
cel of  tbe  contract,  though  not  specified.  It  Is 
also  a  principle  of  general  application  that 
whatever  may  be  fairly  implied  from  theterms 
or  language  of  an  lostrument  is.  in  Judgment 
of  law,  contained  in  it.  Cierriar  v.  Botton  A 
Jf.  S.  O.  84  N.  H.  498;  &>grrt  v.  KneOand.  18 
Wend.  114. 

Addison,  In  bis  work  on  Contracts,  g  1400, 
says:  "Although  the  words  of  a  contract  un- 
der seal  do  not  in  tbemselvea  import  any  ex- 
press covenant,  yet  the  law,  in  order  to  pro- 
mote good  faith  and  make  men  act  up  lo  Ihe 
spirit  as  well  as  to  the  letter  of  their  ennige- 
menls,  will  create  and  supply,  as  a  uecesisiiry 
result  and  consequence  of  the  contract,  certain 
coveuants  and  obligstions  which  bind  the  por- 
ties  as  forcibly  and  eSccluslly  as  if  they  had 
been  expressed  in  the  stronficst  and  most  ex- 
plicit terms  in  the  deed  itself." 

In  WMU  y.  Snell,  5  Pick.  435,  an  action  of 
assumpsit,  the  defendant  "for  value  received 

Eromiscd  to  pay  a  sum  of  money,  if,  and  when, 
e  should  recover  his  demands  against  A."  It 
was  held  compi^tent  for  the  plaintiH  to  prove 
that  the  defendant  had  no  demands  against  A, 
and  thai  so  the  promise  was  absolute:  or  that 
he  hod  not  used  due  diligence  to  collect  them. 
lo  Saiiantv.WIiilaker,  15  Me.  24,  the  court 
says:  "An  engagement  to  do  a  certain  thing 
involves  an  undfrlnking  to  secure  and  use  ef- 
fectually all  the  means  necessary  to  accomplish 
Ihe  object." 
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MareliBTI,  Ch.  J.,  iTtOgdm  r.  Saundert,  29 
U.  3.  12  Wlieat  S41  [S  L.  ed.  660J,  Bpcaking 
oJ  Ibe  power  and  policy  o(  tbe  law  to  supply 
in  coDiracCa  wliat  m  t1iat  case  is  presumed  to 
bave  lieen  inadverlently  omided  by  tbe  partlca, 
lays  thnt  tLe  nx-fliEa  are  supposed  to  liave  made 
Uiose  HilpulatiouB  which  as  honest,  fail  and 
Just  men  they  ought  to  have  mude. 

Tlie  Cfiniractln  fi-emnanv.  National  Bin.  Bo 
lietji,  42  Hun.  352, la,  inmaDyreapfcts.iirnilar 
.  to  the  one  under  coosideratioD.  Altbough  the 
■lipulation  in  that  case  was  to  pay  a  aum 
"equHl  10  the  atnouut  received  from  a  death 
as'tssmcnt,  but  not  to  exceed  (3,000,"  instead 
o(  "a  aum  received  from  a  death  assessment," 
etc.,  yet  the  court  beld  that  "the  provision  in 
the  body  of  the  cerliGcate  tbat  payment  should 
be  tsade  of  a  sum  equal  to  the  amount  received 
from  a  death  assessment,  not  to  exceed  the  sum 
apccified.  in  ninety  days  after  due  proof  of  the 
death  of  the  member  waa  given,  implies  an 
oblignlion  upon  the  company  to  proceed  and 
make  the  necessary  asaeesment  to  raise  the 
fund  within  tbe  time  dtirintj;  which  It  naa  pro- 
lided  that  the  claim  should  remain  in  abey- 
ance." 

We  conclude,  then,  that,  in  connection  wilb 
the  express  promises  coataiiied  la  the  o 
in  this  case,  there  is  an   Implied  pro[ 
make  an  sssesHment   to  pay   the  death  claim 
agreed  to  be  paid;  an  implied  promise  which 
tbe  lew,  "in  order  to  promote  good  faith  a    ' 
make  the  pnities  act  up  to  tbe  spirit  as  well 
to  tbe  letter  of  their  engagements,  will  ere: 
and  supply  as  a  necessary  result  and  coqsc- 
quence  of  their  contract.      Tbe  co 
pay  B  sum  rcreivcd  from  a  death  as:  .  _     .     , 
taken  in  couneclion  with  the  other  express  pro- 
Yisions,  involves,  in  tbe  language  of  one  of  the 
decisions  above  quoied,  an  undertaking  to  ae- 
cuie  and  use  eileetunlly  all  the  means  necea- 
eary  to  accomjtlisb  tbe  result,  and  require  tbat 
an  assessment  should  be  made. 

In  tbis  view  of  the  case  the  allegation  of  the 
demurrer,  that  "it  appears  by  said  contract 
tbat  tbe  only  agreement  made  therein  was  io 
pay  such  aum  as  might  be  received  from  a| 
death  an^easment,"  is  not  sustained,  Tbere 
was  D  further  agreement,  namely,  to  make 
auch  assessment.  The  complaint  alleges  tbat 
tt  was  not  made  nor  tbe  amount  of  insurance 

Siaid.  Tbia  cause  of  demurrer  therefore  must 
ail. 

It  is  true  tbat  the  complaint  does  not  state, 
in  terms,  that  tbe  defendanta  agreed  to  make 
an  assessment,  but  It  seta  out  the  contract  in 
full  and  alleges  as  a  breach  of  it,  for  which  it 
claims  damagea,  that  "said  assessment  bas 
never  been  made  by  tbe  defendants." 

Tbis  mttbod  Is  sanctioned  by  tbe  Practice 
Act  and  ibe  forms  and  rules  g^ven  under  it. 
Rule  III.,  g  6,  atatea  that  it  is  unnecessary  to 
allege  any  promise  or  duty  which  the  law  im- 
plies from  tbe  facts  pleaded. 

Whatever,  therefore,  may  have  been  the 
tbeory  of  the  plsinliS,  inasmuch  as  the  agree- 
ment to  make  tbe  aKsessment  to  pay  the  death 
claim  is  implied  in  tbe  contract,  we  cannot 
sustain  the  demurrer  upon  this  point. 

This  disposes  of  the  only  ground  for  demur- 
rer apccidcally  decided  by  Ibesupeiior  court. 
The  defendania,  however,  Insisted,  in  tbe  ar- 
gument before  us,  Itaat  the  real  qucatloo  ia, 
8L.R.A. 


whether  the  suit  can  be  malnlnined  at  all 
agninsl  these  defendants;  that  it  would  be  un- 
resBonahle  not  lo  dispose  oF  (ha  whole  matter 
and  here;  and  that  a  demurrer  fniea  back 
and  aearchea  out  all  the  errors  in  the  plead- 
ings. Perhapi,  In  order  to  determine  whether 
the  plaintiff  was  injured  by  the  decision  of  (iio 
court  sustaining  tbe  causa  of  demurrer  already 
disposed  of,  we  ought  to  pass  upon  the  olber 
~ "ises  B<ieigned,  for,  if  tbe  action  cannot,  in 

5"  event,  be  snatained  acninst.  the  defendanta 
individuals,  tbe  plaintitf  bas  sustained  no 
injury  from  the  decision  tbat  tbe  complaint 
faila  to  aet  forth  t,  cause  of  action  agaioat  any- 
body. 

Then,  too,  all  the  causes  for  demurrer  wer* 
argued  before  ua,  and  tbe  conclusions  lo  wbicb 
we  have  come  wilt  not  make  it  unjust  to  the 
lilainiiU  to  accede  to  tbe  defendanta'  ctnim, 
and  we  should  decide  all  tbe  pointa  wbicb 

The  defendants  assign  for  further  txaaa  for 
demurrer,  that  it  appeara  from  the  contract 
declared  on  tbat  tbe  defendants  made  no  per- 
sonal agreement  upon  which  they  wert  per- 
son ally  liable,  but  tbat  the  conliact  was  signed 
by  them  oniv  as  ofHcers  of  be  organ izntioD 
mentioned  therein.  Tbis  issue  is  raised,  not 
as  a  question  of  fact,  but  as  a  question  of  law 
upon  the  pleadings. 

As  a  matter  of  law  does  tbe  contract,  upon 
its  face,  show  that  tbe  defendants  msde  no  per- 
sonal contract  upon  wbicb  tliey  were  persooelly 
liable^  The  complaint  alleges  tbat  they  were 
jointly  engaged  in  carrying  on  life  insurance 
busiuesa  under  tbe  unrae  of  tl:e  "Connecticut 
Stale  Insurance  Fund."  and  tliat  they  entered 
into  the  contract  Fucd  upon.  If  tbe  facts  are 
so  should  tliey  not  be  held  liable?  Does  the 
contract,  as  a  matter  of  law,  preclude  that  state 
of  faclsT  If  they  bad  simply  been  sued  as 
Individuals,  upon  a  contract  beaded  with  the 
name  of  the  association  and  signed  by  them 
respectively  as  president,  secretary  and  treas- 
urer, as  appears  to  have  been  tbe  case  in  llileA- 
code  V,  Buc/ianan,  105  V.  B.  418  [26  L.  ed. 
1078],  dted  by  the  defendanta,  and  tbe  com- 
I  pldut  bad  contained  no  allegation  that  they 
were  carrying  on  the  insurance  business  under 
a  certain' name  and  mode  the  contract  with 
Thomas  Lawler,  the  question  would  be  a  dif^ 
ferent  one,  especially  if  it  appeared  that  the 
I  association  waa  incorporated.  But  under  the 
decision  of  Boviion  v.  J/otden,  05  Conn.  108, 
'  4  New  Eng,  Rep.  SIB,  tbe  defendants  cer- 
!  lainly  might  be  liable  on  a  contract  sJL'ned  by 
!  Ibem  aa  officers  of  an  organisation.  It,  aa  the 
statute  permits,  the  organization  consisted  sim- 
ply of  Individuals  united  under  a  dif^tingiilsb- 
ing  associate  name  for  business  purposes,  they 
did  not  thereby  acquire  eilber  corporate  power 
or  immunity  from  individual  liability;  conse- 

Juently  it  could  not  appear,  aa  a  matter  of  law, 
ram  the  contract  declared  on.  that  tbe  de- 
fends^ made  no  personal  contract  or  agree- 
ment uj.un  which  tbey  were  personally  liable. 
Tbe  case  of  Daviton  v.  Holden  was  a  suit 
aicainst  certain  individuals  who  vers  Id  fact 
the  president  and  secretary  of  an  unincorpo- 
rated association.  This  court  beld  that  "  as  ■ 
matter  of  law  the  plaintiff,  in  giving  credit  to 
the  asar«Iace  name,  gave  credit  to  the  individ- 
uals wbo  upon  inquiry  should  be  found  ta 
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•uod  beblnd  ft."  It  teems  ct«ar,  witbout  pur- 
•aing  tbe  subvert  furtbor,  that  this  cause  for  de- 
■OEurer  cannot  be  austained.  Individu&l  mem- 
ben  of  RD  uniucorporsted  ■ffiocUtioD  are  liable 
for  coDtracta  made  in  tbe  name  of  tbe  aBSoda- 
tion,  wilbout  lygaid  to  tbe  queatfon  wbetber 
the;  so  inteadcd  or  so  underslood  tbe  law,  and 
even  if  the  otber  paitj  contracted  in  form  witb 
tbe  usociation  and  waa  ignorant  of  the  names 
of  tbe  individual  members  composing  it.  And 
it  i«  also  beld  in  tbe  case  just  cited  that  the 
individual  membersof  sucb  an  asanciaiioD  do 
not  acquire  anj  immunitj  from  Individual 
juibilit;  by  force  of  the  statutes  which  provide 
tbal  anv  number  of  persona  associaled  and 
known  by  some  disCineuiubiiifc  name  may  sue 


The  remaining  caiiwa  asNlfcoed  for  the  de- 
muire'r  are  Ibat  tbe  only  breach  of  the  contract 
alleged  Id  the  complaint  la  that  the  defendanU 
-did  Dot  make  an  assesameot.  whereas  there  i* 
BO  provlaioD  In  the  contract  that  tbe  defend- 
ants or  any  of  tbem  ahould  make  any  sucb 
ssseasmeot;  aud  that  tbe  complaint  alleges  that 
by  tbe  coniTHCt  the  death  assessment  was  to  be 
made  by  tbe  defendauts,  whereas  It  appears  in 
-■- ntliat  death ' ■- "-- 


made  by  the  directory  of  the  associalion,  and 
it  is  not  allseed  that  the  defendants  are  mem- 
bers of  Ibe  directory.  The coQclueioD  towbicb 
we  have  already  come,  tliat  tbe  contract  im- 
plies a  promise  Ibat  the  deCendnnla  will  make, 
or  cause  to  be  made,  an  asseumput  to  meet 
-death  claims,  makes  further  discussion  of  these 
causes  unnecessary.  We  do  not  concur  in  the 
assertion  therein  made,  that  deatb  assesEmenis 
were  to  be  made  by  the  directory.  Its  duty 
was  the  subordinate  one  of  ascertaining  the 
amount  necessary  to  be  raised  by  assesameut. 
This  the  contract  undertakes  that  it  shall  do, 
and  thai  an  assessment  shall  [hereupon  be  made 
by  the  insurance  fund. 

Two  other  quesliona  were  discussed  before 
no,  namely,  whether,  if  It  should  be  held  that 
tbe  contract  conlaina  an  agreement  to  muke  an 
assesament,  tbe  piainlilT'a  remedy  is  at  law,  or 
whether  she  must  first  go  into  acourtof  equity 
4o  compel  the  defendants  to  make  the  assess- 
ment; and.  If  an  action  at  law  can  be  susUinrd, 
what  Is  [be  rule  of  damages!  As  tu  tbe  tlrat, 
vre  think  an  action  at  law  can  be  sustained. 
Neither  circuity  nor  multiplication  of  ac- 
tions is  favored  by  our  practice.  If  there  is 
a  coiitraft  lo  make  an  ssaessment,  a  breach  of 
which  is  alleged  and  damages  demanded  there- 
for, and  a  rule  of  damages  can  be  provided, 
why  rhoutd  not  an  action  at  law  be  aualained  f 
Both  Niblack  and  Bacon,  recent  writeta  upon 
the  subject  of  Mutual  BencBt  Societies,  after 
«iamining  a  great  number  of  cases,  come  to 
the  coDcluaion,  with  which  we  fully  agree, 
that  the  dedded  weight  of  authority  Is  to  the 
.  effect  that  an  action  at  law  will  lie  fordamagea 
for  tbe  bread)  of  ft  contract  to  make  an  assess- 


It  makes  no  difference  witb  the  quasUoni 
raised  by  the  demurrer  whether  substantial  or 
nominal  damages  can  be  recovered,  for  itoughl 
to  have  been  overruled  if  the  plaintiff  is  en- 
titled to  any  damngea  at  all.  Htill  the  rule  of 
damages  applicable  to  tbe  case  was  tborouchly 
argu^  and  both  parties  invited  d  decialoa 

Referring  again  lo  tbe  contract,  tbe  Insurance 
fund  agrees  to  pay  to  tbe  proper  person,  in 
aiity  daya  after  due  proof  of  death,  a  sum  re- 
ceived from  a  death  assessment,  but  not  to  ex- 
ceed (1,000.  Bach  member  pays  #1  upon 
joining  the  association,  and  agrees,  upon  the 
death  of  any  member,  to  pay  at  once,  if  re- 
quired, an  additional  arsefsment  of  whatever 
the  directory  shall  deem  necessary.  Deem 
necessary  for  whatT  Cleatly  not  what  it  shall 
deem  Deces.iaiy  to  pay,  leaving  the  amount 
discretionary  nith  the  directory  and  to  be  set- 
tled in  each  individual  esse  as  it  may  deem 
necessary,  but  what  it  shall  deem  it  necessary 
for  the  association  to  raise  by  assessments  lo 
order  lo  pay  the  $1,000.  In  short,  tbe  con- 
tract is  to  be  taken  as  an  agreement  to  maka 
en  assessment  which,  if  duly  paid,  will  raise 
tl.OOO,  or  so  much  thereof  as.  In  addition  lo 
funds  on  hand,  will  make  that  sum.  The  in- 
sured takes  the  risk  of  the  neglect  of  mcmben 
to  meet  their  assessments,  and  of  the  conse- 
quent reduction  of  tbe  maximum  sum  named. 
One  thousand  dollars  is,  prima  facie,  tbe  value 
of  the  policy,  and  tbe  insiirance  fund  was 
bound  to  take  all  the  steps  which  It  contracted 
to  in  order  to  realize  that  sum.  Cosescited  by 
the  plaintiff,  and  other  cases  wbicb  we  have 
examined,  fully  sustain  tbls  conclusion.  And 
tbe  rule  is  a  fair  one,  because  it  Is  always  wii  bin 
tbe  power  of  the  association  to  live  up  lo  ill 
contract,  and  thus  fix  tbe  sum  which  a  death 
assessment  will  bring. 

In  Elkhart  Mat.  Aid.  B.  A  R.  Aw.  t. 
Eounhton,  108  Ind.  280,  1  WcsL  Rep.  334,  the 
certificate  entitled  the  beneficiary  to  $1,000,  or 
so  much  thereof  as  might  he  realized  from  one 
assessment.  The  compliiint  allegetl  the  death 
of  the  beneflciarr,  proof  of  his  death  duly 
given,  and  the  refusal  of  the  defendant  to  pay 
the  amount  named  in  thecertiUcateorany  part 
thereof,  and  its  refusal  to  order  or  make  any 
aasesament  to  raine  the  required  sum  or  any 
part  of  It.  The  defendant  was  beld  liable  for 
the  maximum  amount,  it  not  being  shown  in 
defense  that  an  assessment  would  not  produce 
the  full  amount  of  the  cerli&cnle.  It  was  as- 
sumed that  it  was  tbe  duty  of  tbe  defendant 
to  make  an  assessment,  though  Ibe  contract 
contained  no  ex  press  agreement  to  that  effect, 
Eanuhaie  v.  Sun  Mul.  Aid  Society,  88  Md, 
467,  11  Cent.  Rep.  608  ;  Lvederi  v,  Hartfurd 
I..  A  Ann.  Int.  Vo.  13  Fed.  Rep.  495;  Kansaa 
Prol^iiM  Union  v.  Whiii,  88  Kan.  780;  Oos. 
tnant  Hut.  Ben.  Auo.  v.  Hoffman,  110  III.  606; 
Suppiger  v.  Conenant  Mut.  Ben.  A>»o.  20  III. 
App.  see  ;  Niblack,  Mut.  Ben.  Bocieties, 
^  410,  commenting  on  Newman  v.  Cojxnaat 
Mut.  Ben.  Auo.  1%  Iowa,  242. 

Tliere  ii  error  in  the  JM^i/ment  appealed  from. 

In  tbla  opinion  Ibe  otber  Judg^  concurred. 
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CorQ(ill&  H.  BENEDICT  H  al. 


(«  CODIL   III.) 

1.  Aeaaewlllnat1>«rem»iidoilforaniore 
■peoifla  ODduirulfiiclavhentbe  facu  Bec«asary 
■re  (Uted  In  effect,  atLd  Iiave  boeu  OMiiined  by 
both  parties,  and  ttw  case  beurd  on  lU  merJU 
wltiiout  objMtlon. 

S.  Tke  anperlor  oonrt  bu  JnrlwUctlOD 
of  ■  suit  to  oompel  kh  InteslaM'i  eotate,  wblcb 
bai  beea  nred  trom  iDgol  Tenor  by  the  TOluntary 
act  of  all  tbe  beJrs  of  leeal  ofK.  to  refund  the  ez- 
penae  Incurred  tbereb;  before  distributloii. 

8.  Admlnlatrators  lutva  no  power  to 
fiiAnuiteo  tha  pafiiiBnt  of  bonda  ot  a 
ooTporatlon,  Ixued  for  the  purpoee  of  taktug 
up  Iti  paper  upon  which  deoodeut  waa  liable 
aa  Indoner.  althoush  such  g-uarantir  would  pro- 
oore  an  eiteoalon  ot  time  and  aave  the  eatata 
from  InrolTenoj;  henoe  thej  wUl  looor  no  liabil- 
ity y>y  auttaonzloB  third  persona  to  make  auch 
BUKrantf  on  behalf  ot  the  eatAle. 

4.  Infkntheln  ftra  motUmbloto  ■oontrl- 
bnUon  at  law  for  the  amount  of  lUbUlty  TOlun- 
taiUy  Incurred  bj  olhar  faelrttn  lavlny  the  eatalA 

B,   Whero  »  deeadont's  e*t»te  is  M^Ted 

ftvmliiaolwaiior  b7  the  act  of  all  the  partlea 
Interestvd  who  were  ofajreand  leBfllly  capable  ot 
acting,  in  gunran teeing,  to  a  certain  extent,  with 
the  appronl  ot  the  admlnlatrator,  the  bonda  □( 
a  oorponitlOR.  for  which  the  Inleelala  wai  liable 
M  ludureer.  the  amount  which  thef  were  com- 
pelled to  pay  on  auch  suarsntr  should  be  re- 
funded to  them  before  distribution,  although 
objection  Is  made  by  the  other  interested  parties 
who  were  Infanta  at  the  time,  and  although  no 
chUm  ngalnat  the  estate  was  presented  within  the 
time  limited  therelor  by  Jaw.  Having  volunta- 
rily saorlflced  their  own  private  funds  to  nve 
the  estate,  and  having  In  taot  Bsved  It,  they  are 
equitably  entitled  to  have  the  whole  estate,  aud 
not  merely  their  afaares  of  It,  bear  the  burden. 

(October  SO,  IBSB.) 

RESERVATION  from  the  Superior  Court 
for  New  Haven  Count]'  of  so  action  tore- 
T  from  *_  decedent's  estate  the 

8  EiUeged  tbey  had  advi ._ 

:   from  iDaolveocjr.      JvdgmeiU 
forplaintiffs  adcited. 

'The  plaiiiliSs  ere  Ibe  irldow  and  two  of  the 
chfMrco  of  Charles  Beoedict,  deceased.  De- 
fendanta  are  the  minor  heirs  of  said  Benedict 
aod  tlie  adminiitnitnrs  of  his  estate. 

Tbe  complaint  alleged  that  at  the  lime  of  his 
death  the  decedent  was  liable  aa  indorser  upon 
a  large  amount  of  commercial  paper  of  Mit- 
chell, Vabce  &  Co.,  nhich  notes  were  then 
maluriug  and  if  presented  and  allowed  against 
tbe  estate  -would  have  rendered  it  wholly  in- 
flolveot;  and  that,  for  the  purpose  of  relieving 
Ihe  estate,  the  plaintiffs,  being  then  all  the  par- 
lies interested  who  were  ot  age  and  legally 
capable  to  act,  entered  ioto  an  agreement  with 
the  corpora'loD  that  Ibe.y  would  fniaruntee  ils 
bonds  to  the  amount  of  $1^.000,  the  proceeds 
of  which  should  be  used  in  taking  up  the  ootes, 
other  boDds  being  guaranteed  by  other  stock- 
holders, and  that  £e  bonds  were  iasued  and 
8L.R.A. 


guaranteed,  and  tbe  notes  paid  witb  tbe  pro> 
eei^ds;  that  the  corporation  failed  in  18fi7  while 
n  pordon  of  the  iMuds  guaraoleed  by  tbe  plain- 
tiffs remained  UDpnid,  aod  that  in  consequence 
thereof  they  had  been  compelled  la  pay  upon 
them  the  sum  of  $47,699.  which  the  admiuis- 
trators,  upoodctiiHndmnde,  badreftiEediopay; 
and  that  Ihe  eetato  of  licoedict  was  being  set- 
tled sa  a  solvent  estate,  and  that  the  time 
limited  for  preaenliog  claims  against  it  had 
loog  since  expired.  Judgment  at  law  wa* 
prayed  for  ajiainBt  the  administratora  for  tbe 
amount  so  paid,  and  for  equitable  relief. 

Tbe  defendants  demurred  to  tbe  complaint 
on  the  ground  tbnt  the  superior  court  bad  do 
original  jurisdiction  in  tbe  mailer.  The  de- 
murrer was  overruled  and  the  defendants  then 
filed  a  denial. 

Upon   the    trial    tlie   following   facts  were 

Clisrles  Benedict  died  on  the  SOlh  of  Octo- 
ber, 1641,  and  the  defendants  A.  S.  Chase  and 
Oilman  0.  Uilt  were  appointed  adrainSetraton 
of  bis  estate.  The  estate  was  rcpreseittt'd solv- 
ent, and  tbe  court  limited  six  moulhslrom  and 
aflor  the  14th  day  of  November  in  which  ti> 
present  claims  agalnot  it. 

Benedict  died  intestate,  leaving  a  widow, 
Cornelia  M.  Benedict,  and  two  daughters, 
Amelia  C.  Benedict  and  Charlotte  B.  Hill 
plaintiffs  in  this  action,  and  minor  cliildrcD  of 
a  deceased  daughter,  beirs-nt-laiv  to  his  estate. 

At  the  time  of  bia  death  he  was  indorser  of 
a  large  amount  of  notes  and  drafts  of  Mllchell, 
Vance  &  Co.  Tbe  total  amount  of  his  liability 
was  (000,000.  Mitcbell,  Vance  A  Co.  at  lb* 
decease  nf  Benedict  were  supposed  to  be  aulv* 
ent,  but  could  not  meet  these  notes  when  they 
matured  without  renewals;  and  for  the  purpose 
of  enabling  tbe  corporation  to  renew  its  paper 
without  such  indorsement  and  ftusruniy  tbey 
entered  into  an  agreement  with  the  plsmliffs, 
by  which  tbe  plaialiffs  were  to  guarantee  bond* 
to  be  issued  by  Uie  corporalton  to  an  amount 
equal  to  one  half  the  stock  which  Benedict  al 
the  time  of  bis  death  owned  and  held  In  the 
corporation,  which  amount  of  guaranteed 
bonds  was  (144,000. 

These  bonds  were  used  by  Mitchell,  Vance  A 
Co.  in  (]iking  up  their  obligations  which  Bene- 
dict bad  indorsed  or  guarauteed,  which  wer« 
paid  by  them  upon  maturity.  These  noiesand 
ri  rafts  were  paid  by  the  corporation  and  not  by 
Ihe  plaintiffs,  nor  were  they  in  any  manner  as- 
signed or  conveyed  to  the  pinimiffs,  nor  were 
they  ever  presented  against  Benedict's  estate, 
nor  any  claim  made  upon  the  estate  therefor. 
The  bonds  were  so  trunrsnteed  by  the  plaintiff* 
on  or  before  the  1st  of  December,  1S81.  Id 
the  summer  of  1887  Hiichell,  Vance  &  Co. 
failed  in  business,  and  a  receiver  wiis  appoinleA 
to  settle  the  affairs  of  tbe  cor|>oration,  and  nu 
the  1st  day  of  Januaiy,  ISliS,  tbe  piaiutiSs 
were  obliged  to  pay  to  ifie  receiver  the  sum  ot 
147,099.  being  one  half  the  amount  of  Ibe 
bonds  so  guiiTsnteed  by  them  still  outstanding 
and  unpaid  by  the  corporolion,  the  corporaliun 
also  settling  us  debts  for  00  cents  on  ibe  dol- 
lar. The  pisinliffs  in  gnsrantceing  Ibe  bonds 
supposed  they  were  acEirc  for  the  benclit  of 
tbe  estate,  anc]  relieving  it  iroin  its  liability  by 
reason  of  the  indorsements  and  guaranties  ot 
Benedict  ia  hit  lifetime,  so  that  no  claim  there- 
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for  ircrald  ever  come  a^fnst  the  eatate,  believ- 
lug  tbat  Hitcbell.  Vance  &  Co.  would  fully 
p>j  »iid  discbatge  the  booda  «o  guaranteed  by 

Tbe  estate  of  Benedict  Ii  now  In  procen  of 
Kitlemeat  in  the  probate  court.  Tiie  plaintiffs 
hare  preseuted  tbcir  claim  and  made  demand 
of  tbe  adminiitraton  for  pn^meut  thereof. 

Benedict  at  the  time  of  hia  decease  va»  the 
largest  ■tocli holder  in  the  corpoinlioii  of 
Uiictaell,  Vance  &  Co.,  aod  the  plaintiffs  in 
making  the  ^u^imuly  ol  bonds  acted  as  tliey 
lappoeed  for  tbe  benefit  of  the  ealate.  to  pre- 
terre  the  stnck  as  an  asset  of  value  lo  tbe  estate, 
M  welt  aa  to  relieve  tbe  estate  from  liability  for 
tbe  indorsements. 

If  Ihe  notes  so  indorsed  by  Beoedict  had  ma- 
tured as  a  claim  against  lii«  estate,  ant)  been 
presented  against  it,  it  would  have  subjected 
tbe  estat«  to  a  much  larger  liability,  and  ren- 
dercil  it  insolvent  if  compelled  lo  pay  them. 
Tbe  bondi  were  so  guaranteed  with  the  know]- 
cd^  and  approval  of  tbe  admiDistrstors,  so  far 
as  tbey  had  any  power  to  approve  II. 

Upon  these  fscis  the 
llie  advice  of  this  court 

Mr.  S.  W.  KaUon,  for  plaintiffs: 

Tbe  ptaintiffsare  en  titled  to  judgment  at^inst 
tbe  admin istraloTs.  It  waa  their  duly  to  take 
the  necessary  steps  to  relieve  the  estate  from 
liability. 

Oritioold  T.  BigOow,  6  Conn.  368;  DatU  v. 
Yantandt,  4&  Cona.  600. 

Thii  was  money  paid  for  their  benefit  as  ad- 
mi  nisi  raiors,  and  can  be  recovered  back. 

EaiU^  V.  Bumng,  38  Conn.  455;  S  Qrcenl. 
Ev.  ^§  108,  US,  114;  ExaU  v.  Fartridge.  8  T. 
R.  306. 

If  the  plalnllffs  knaot  entitled  to  a  judg 
nent  at  law  against  tbe  administrators,  a  court 
of  equity  will  grant  tbem  relief. 

Wberever  there  b  « wrong  there  ia  a  remedy. 

Hawks  T.  Bobfard,  87  Conn.  BO;  Bacon  v. 
Thorp,  Id.  SSI;  Davit  v.  Fansandt,  $upra; 
BooAy.  atarr,  S  Day,  419. 

Jfosra  C.  W.  Gllletts  and  O.  E.  Tarry. 
for  defendants: 

The  Buperior  court  has  no  original  ]urlsdli^- 
tion  lo  grant  any  relief.  The  eatate  is  still  in 
pToceFS  of  settlement  in  the  pnibal«  court, 
and  all  qaettions  relaliog  to  tbe  settlement  of 
the  eslnie,  or  to  tlie  administration  account, 
are  exclusively  within  the  jurisdiction  of  that 
eoort.  and  can  only  come  to  the  superior  court 
by  way  of  appeal. 

Pitkia  T.  IHtkin,  7  Conn.  815;  BaiUy  v. 
Btrong,  8  Conu.  2T8;  Btaeh  v.  ifin-ron,  OConn. 
182. 

Tbe  plaintiffs  are  not  entitled  to  a  Judfiment 
at  law  against  Ibe  adminialrators  for  tbe  money 
paid  as  they  bad  no  power  to  bind  the  estate 
for  any  luch  purpose. 

Shoda  v.  Sei/mmir,  3fl  Conn.  1. 

Carpenter, /.,  deli Tered  the  opinion  of  tbe 
court: 

Tbere  are  two  facts  essential  to  tbe  plaintiffs' 
tight  to  recover:  (1)  Ibat  Benedict's  estate 
Was  in  peril;  (2)  that  it  waa  relieved  of  that 
peril  by  Ibe  plaintiffs.  The  fluding  does  not 
slate  etlber  fact  in  so  many  words.  Are  tbey 
in  effect  staled  T  If  *o,  we  can  dispose  of  tbe 
flL.a4, 


case;  if  not,  we  nrntt  rcmnod  tbe  case  for  » 
more  specific  liudiu;;. 

Tiiere  are  two  considerations  which  incline 
us  to  regard  tbe  finding;  as  sutllcieut:  1.  The 
case  has  been  honrd  upon  its  merits  without 
objection  from  either  party,  or  sugKestlona- 
from  the  court.  2.  Both  parties  have  iinsumcd 
tliat  botb  facts  eiisC,  and  have  aij^ued  the  case 
upon  that  assumption. 

A  careful  consideration  of  the  fncis  stated 
lends  us  to  tbe  conclusion,  if  not  as  a  necessary 
iufercnce,  yet  as  a  reason;ible  and  proper  one' 
under  tbe  circunnstnn''es,  that  Ihe  estate  was  in 
peril,  and  that  the  plnintilTs  at  their  own  ex- 
pense rescued  it  from  its  liability. 

Benedict  in  bis  lifeiime  as^mnied  a  contingent 
liability  for  Mitchell,  Vance  &  Co.,  a  New 
York  corporation,  of  which  he  was  a  stock 
boliler.  lotlie  amount  of  ftiOO,OIXl;  wliicli  lia- 
bility was  on  bis  estate  at  the  lime  of  his  de- 
cease. Tbe  corporation  was  unable  lo  meet 
tbe  paper  indorsed  by  Benedict  as  it  mntured, 
nithout  renewals,  and  no  renewals  could  be 
bad.  That  finding  seems  to  exclude  tbe  sup- 
position tbat   the   corporation   coidd  a      '  '' 


corporation  failed.  That  it  was  on  (he  Tii'g 
of  insolvency ,*:f  not  actually  insolvent,  is  evi- 
dent from  tiie  fact  tbat  it  was  ufiable  to  meet 
its  maturing  liabilities.  Sometbmg  must  be 
done,  or  that  paper  will  tnevitobly  Ik  jw-^seuled 
against  tbe  estate.  It  necussartly  rol'ows  (hat 
the  estate  was  In  imminent  p?til.  I'les^n  Nation 
meant  payment,  uid  paytaent  by  die  dHlate- 
meant  Insolveusy. 

Did  the  plaintiffs  relieve  U  of  Hi  p^ril }  la 
about  one  month  after  Be^onJicl's  deulb  tbe 
plaintiffs  guaranteed  bonils  of  ibe  corporai.Hn 
lo  the  amount  of  f  114,000.  Tliat  was  done, 
as  it  Is  found,  "for  'be  piirpose  of  enablmg- 
tbe  corporalion  to  renew  its  paper  without  sucb 
indoreement  and  gUHranty.  It  is  alro  found 
tbat  'the  bonds  were  used  by  said  Mitchell, 
Vance  &  Co.  in  taking  up  their  obiigationa- 
which  said  Benedict  had  indorsed  or  guaran- 
teed." A  portion  ot  the  bonds  were  ouiatand- 
ing  when  Mitchell  Vance  &  Co.  failed,  and  tbe 
plninliffs  were  obliged  to  pay  thereon  tt4T,60tf, 
Had  they  advanced  (144,600  in  cash  instead  of 
guaranleeing  bonds,  and  tbe  money  bad  been 
used  to  lake  up  tlie  indoised  priper  as  it  ma- 
tured, it  would  have  conclusivrly  appeared 
thai  they  relieved  the  estate.  Is  tbe  fact  that 
tliey  accomplished  tbe  same  result  by  loaning 
their  credit  any  less  cooclusivot  In  eiiber 
case  it  may  be  said  tbat  time  is  or  some  im- 
poTtance;  tlisl  insolvency  may  bnve  ovei'litken 
Ihe  corporalion  after  Ibe  dcatb  of  Benedict;  so 
that  it  ii  uncertain  whether  tbe  plaintiffs  in 
fact  beneQIcd  tbe  estate.  The  reply  is  that 
lliere  is  no  preaumptioD  to  tbat  effect;  on  the 
coDlrary,  if  insolvency  originated  subsequent- 
ly, tbe  presumption  is  tbat  tbe  deFendaiiis  by 
nn  appropriate  plea  would  buve  called  llie  ot- 
tention  of  the  court  to  that  fact.  In  the  h>)- 
sence  of  any  claim  on  tbat  siii)icf  i.  the  court  ia 
not  liDUiid  10  lake  Into  con  !<  idem  lion  mere  pos- 
sibilities. It  ia  possible  that  tbe  propiTtr  of 
'.be  corporation  may  have  been  destroyCkJ  by 
fire  with  no  insurance;  th-t  Uiey  met  with 
heavy  losses  otiierwiae,  and  lUe  like;  but  llic'io 
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*re  not  subjects  for  conjecture,  bat  are  mallera 
to  be  proved.  The  court  is  mt  bound  to  in- 
<]uire  wliether  tbe  deCeudnuis  have  a  defense 
wbicb  tbej  bHva  not  chosen  to  iolerpose.  It 
■to  proper  and  according  to  the  uiual  course  for 
ua  to  take  Ibc  facts  as  ibe  parties  present  Ibcm 
to  us;  and  we  can  safel;  inierpret  tbem  as 
both  parties  do,  more  rapeciall;  ir  tbejr  are 
bardly  sueceptibla  of  auj  other  rational  inter- 
pretation. Weconclude,  tberefore,  thhttbeea- 
taie  max  in  great  peril  and  that  tbe  plaintiffs 
jCEcued  it. 

The  time  b&d  come  when  somelhing  mnst 
be  done.  The  estate  could  not  legalty  take  tbe 
riatc.  The  administrators  personally  might  do 
so,  but  thev  were  not  bound  lo,  and  could  not 
be  eipecled  to.  Two  thirds  in  interest  of  the' 
heirs  could  and  did  lend  their  aid;  the  remain- 
ing third,  being  minors,  did  not.  Tbe  plain- 
tlSa  did  not  act  offlciouaiv  or  unreasonably. 
On  Ibe  contraiy,  it  mny  be  characterized  as 
jood  business  management.  The  result  proved 
that  while  there  nas  a  loss,  yet  that  11  traa 
doubtless  much  less  than  tbe  estate  would  have 
suffered  had  nothing  been  done.  This  is  a 
«iiit  to  reimburse  the  plaintiffs  from  the  assets 
of  the  estate.  The  minor  heirs  defend.  The 
case  is  reserved  tor  the  advice  of  this  court. 

What  is  il  that  the  plaintifFn  hk  f  The;  do 
not  ask,  as  may  be  supposed  from  tlie  defend- 
ADts'  brief,  that  the  defeodanls  may  be  com- 
pelled to  pay  a  part  of  the  expenses  of  a  losing 
venture;  neither  do  tbey  ask  any  compensation 
for  the  risk  assumed.  They  simply  ask  thai 
the  fund  which  tbey  have  saved  by  a  success- 
ful  venture  ma^  refund  to  tbem  tbe  expense 
before  distribution. 

Tbe  first  defense  interposed  is  a  demurrer, 
raising  the  claim  that  tbe  superior  court  baa  do 
jurisdiction;  that  it  is  one  of  those  mailers 
within  the  Jurisdiction  of  tbe  court  of  probato. 
Without  saying  that  tbe  court  of  probate  could 
dot  have  passed  upon  this  matter,  we  are  in- 
clined to  regard  it  as  a  disputed  claim  against 
tbe  estate,  not,  it  is  true,  an  ordinary  claim, 
but  still  a  claim  on  which  a  suit  may  properly 
be  brought  to  the  auperior  court,  especially  as 
it  is  claimed  thai  tbe  admiolBlrBtors  are  liable 
at  law.  Whether  an  estate  being  settled  as  a 
eolvent  estate  is  indebted  or  not,  legally  or 
«quilably,  when  it  is  disputed,  is  a  question  for 
the  courts.  If  an  administrator  incurs  ex- 
pense in  the  conreo  of  his  duty,  the  question 
wliether  be  is  to  be  repaid  from  the  estate  Is  a 
question  for  the  court  of  prohate.  If,  in  this 
case,  the  administrators  had   done  what  tbe 

Elainliffs  did,  the  question  whether  they  should 
e  reimbursed  would  be  a  question  for  the 
«Durt  of  probate.  Otberparties  having  volun- 
teered, they  bring  a  suit  claiming  that  tbe  ad- 
mlnistraiora  are  liable  at  law,  and  if  not,  tben 
inequity.  Tbequestionof  legal  liability  see  ma 
clearly  to  be  a  question  for  the  superior  court. 
We  think  that  the  question  of  liability  fn  equi- 
ty is  also  within  Ibe  Jurisdiction  of  that  court. 
Tbe  next  question  is.  Are  the  administrators 
liable  at  law  1  They  bad  no  power  to  bind 
tbe  estate  In  a  matter  of  tbla  kind.  Any  pre- 
vious request,  or  subsequent  promise,  would 
bave  beeo  of  no  avail.  What  they  could  not 
do  tbey  could  not  authorize  others  to  do;  and 
It  Is  not  claimed  that  tbey  have  made  them- 
selves perBonally  liable. 
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There  can  he  no  remedy  at 

defendant  heira,  for  tbey  wi 
contracting,  end  made  no  conii 
legal  duty  rested  upon  them,  s 
ground  on  which  a  request 
For  tbe  same  resson  they  an 
contribution  at  law. 
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deals  almost  eiclusivetf  with  a  c 
bilily,  or  a  personal  babilily  on  some  other 
ground.  An  equitable  claim  upon  the  fund, 
as  distinguished  from  a  claim  against  the  de- 
fendants personally,  is  hardly  alluded  to.  We 
agree  witb  them  that  no  Judgment  against  them 
in peT»r> nam  sboaid  be  rendered;  hut  whether 
tbe  plaintiSs  are  not  entitled  to  be  reimbursed 
from  the  fund  which  tbey  have  saved  is  quite 
a  diSerent  question.  Ho  case  baa  been  re- 
ferred to,  and  we  are  unable  to  find  any  di- 
rectly in  point.  A  simple  statement  of  the 
cane  shows  such  strong  equities  that  authori- 
ties are  hardly  needed,  and  little  else  need  ba 
said  by  way  of  argument. 

There  arc  analogous  esses,  however,  wbicb 
In  principle  strongly  support  the  plaintiffs* 
claim.  When  a  carfro  at  sea  is  in  peril  a  por- 
tion of  it  is  freauently  sacrificed  to  save  tbe 
balance.  In  sucn  cases  tbe  doctrine  of  general 
average  compels  the  freight  that  is  saved  to 
contribute  towards  making  good  the  loss. 
H*re  the  whole  estate  was  in  peril.  The  plain- 
tiffs  voiuatarily  sacrificed  their  own  private 
funds  to  save  It.  They  In  fact  saved  it  Why 
should  tbe  defendants  share  in  the  wboieestaie 
as  though  it  bad  never  been  in  peril,  and  com- 
pel the  plaintiffs  to  bear  the  whole  burden  I 
.  So  also  with  tbe  doctrines  of  apportionmenl 
and  contribution.  They  are  often  applied,  e» 
pecially  in  cases  of  burdens  upon  real  estat«, 
where,  ex  agvo  tt  ixmo,  the  party  is  entitled  to 
relief.  See  Sto^J.  Eq-  3\a.  %%  477,-  478,  479, 
4S3. 

Few  cases  can  be  supposed  la  which  th« 
equities  arestrongertban  in  tbeprcsent.  Take 
another  class  of  cases:  a  fund,  in  which  several 
persons  arc  interested,  is  attached,  or  involved 
in  litigaUon,  requiring  a  heavy  expense  to  de- 
fend it,  or  settle  its  status,  and  the  like.  Usual- 
ly the  fund  is  charged  with  the  expenses,  and 
the  balance  only  is  distributed.  These  easel 
and  others  that  might  be  mentioned  are  de- 
cided upon  principles  that  are  fairly  applica- 
ble to  Ibe  present  case.  We  do  not  beiiev* 
it  will  be  unjust  to  apply  tbem  to  this  caae. 

Once  more.  Suppose  these  adminislraton,  aa 
tbey  might,  although  not  hound  to.  bad  risked 
their  private  fortunes  in  doing  precisely  what 
these  plaintiffs  did,  and  bad  thereby  saved  the 
estate  at  an  expense  to  themselves  of  $50,000. 
Would  these  heirs — plainiiSa  and  defendaota 
—have  been  heard  to  say;  "  You  did  ft  vol- 
unlarily,  nolaw  required  it;  tberef ore  you  must 
bear  tbe  losa  white  we  will  enjoy  the  estate T"  la 
it  so  thatan  administiatur. who,  prompted  by  no 
duty,  but  simply  by  a  desire  to  benefit  tbe  es- 
tate. Incurs  an  expense  whereby  It  is  in  fact 
benefited,  may  not  be  reimbursed  f  Tbe  caae 
before  us  can  hardly  be  distinguished  la  prin- 
ciple from  tbe  case  supposed.  The  adminis- 
trators did  not  act,  but  with  their  approval  tbe 
plaintiffs  did,  and  justice  requires  that  tbej 
should  be  reimbuiwtL 
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H.  B.  ALLOW  AT  and  Wife,  Appti., 
Mayor,  eUs.,  of  NASHVILLE 


1.  Thm T»lBg far fcrawrrolr  rite o* prop- 
<K^  takan  for  tbrt  purpose  oannot  ba  taken  ai 
tka  meamra  of  danagca  lor  Uie  taklnc.  butmust 
ba  ooDoldeied  ai  one  of  tbe  element!  that  make 
■p  ttt  market  valna.  The  market  valua,  In  view 
of  all  amiable  utea,  li  the  meaaure  of  oompeiua- 
tlon. 

J,  The  poMlbUltj  of  nnaWllftal  Hid  Im^ 
proper   eoBHtanotlon    of  a-  raanrrolr 

wblob  la  not  yet  oompleled  cannot  be  considered 
In  eatiButlnf  damafree  to  adjaoent  property  tn 
proceedlngi  by  eminent  domain.  It  must  be  aa- 
(umed  tbat  tbe  irorkvlll  be  done  In  a  sldllful 
and  proper  manner. 

3.  Tba  bni^eti  la  proofu  to  tbe  rigbt  of  a 
oOTpoialkm  to  take  property  In  tbe  exercise  of 
tbe  rlKbt  of  eminent  domain,  and  to  ahoir  tbat 
tba  parUoular  property  1>  necfosary  for  Ita  oor- 
potste  oae,  k  on  tbe  corpoiatlon.  ' 

4.  CoBca— lOM  by  tlw  owner  of  patlUon- 
ar'arlybt  to  cOBdeain  l»adi  and  llml  Cation 
of  tbe  oooteet  to  tlte  question  of  damacea  only, 
do  not  rellera  tba)  petitioner  of  ^e  burden  of 
pniof.  or  tiv»  tbe  land  ovner  tbe  rl«bt  to  open 
and  oloae  tbe  argument. 

fi.  ZatoreataboaldbaallowedontheTalue 
of  property  condemned  for  public  UM  from  tbe 
time  of  Its  appropriation, 

iFebruary  11,  ISH),) 


APPEAL  by  defendants  from  &  Judgment  of 
tbe  Circuit  Court  for  Davidson  County, 
entered  upon  a  verdict  assessiDg-  their  damngca 
_.  .  1 tlian  Ihey  demanded,  io  pro- 


domain.     ModiJUd  atid  t\f' 

Tbe  facts  are  fully  stawd  In  tbe  opinion. 

Mettrt.  Demoaa  *  Molone,  East  A 
Togg  and  J.  H.  Andaraon,  for  appellants; 

In  arriving  at  a  fair  compensation  for  tbs 
land  taken,  tbe  silualion  of  the  land,  its  sur- 
roundings, naturaJ  advantages,  its  adaptability 
lor  any  use,  must  be  considered, 

LenU,  Em.  Dom.  4T». 

If  tbe  value  may  be  estimated  for  any  nsa 
that  it  might  be  applied  to,  its  value  for  any 
particular  use  may  be  estimated;  and  conse- 
quently its  use  for  a  reservoir  site  might  btt 
uonsideted,  and  its  value  for  that  purpose  e«- 
limHted. 

Miuiuippi  A  B.  R,  Boom  Oo.  v.  Pattertan, 
98  U.  8.  403  (25  L.  ed.  206)  ;  Harrison  v. 
Young.  •  Ga.  801,  365;  Loaimille.  S.  0.  *  T. 
R.  Co.  V.  Ryan,  64  Jliss,  398;  Chicago,  B.  d 
L.  8.  R.  Go.  V,  Catholic  Bin'tap,  8  West.  Rep. 
881,  lie  111.  630;  South  Park  Comn.  v.  Dun- 
levy.  81  Iti.  4B:  Slurman.  v.  8l.  Paul,  M.  <C  it. 
R.  Oo.  80  Miau.  229;  San  Diego  Land  <£  Tsien 
Oo.  T.  J^'eale,  8  L.  B.  A.  63,  78  Cal.  83;  John- 
ton  v.  Freiport  A  M.  R.  B.  Co.  Ill  111.  420; 
Chicago  A  B.  B.  Co.  v.  Jaeobt,  110  III.  «e- 
IIa»tnia\.  QaUna  A  S.W.  K  Co.  0^  111.  853 
Chicago  A  N.  W.  B.  Co.  v.  Chicago  A  E.  R.  Co. 
lis  111.  608;  Little  Rock  Jwielion  R.  Co.  T. 


Putdlo  oorporatlanB  may  be  authortied  to  exer- 
elw  tbe  poirer  of  eminent  domain.   1  Momweti, 

■nie:«ew  York  Statute,  providing  for  tbe  orea- 
tJon  and  formation  of  watarworka  companies,  with 
povertu  acquire  lands  by  condemnation,  et^i..  Is 
coDStltutlunaL  B*  New  Rocbelle  Water  Co.  U 
Hua.sa. 

A  municipal  oorporatlon  cannot  exercise  tJie 
rlaht  of  eminent  domain  wltbout  an  eipresa  grant 
of  power.    Butler  v.  Ttaomasvllle,  Tl  Qa.  6T0. 

DtidCT  tbe  West  Vlrirlnla  Constitution,  private 
property  can  be  taken  for  no  other  purpoee  than 
(orpublicuae.  Fork Rldice Baptist CemetoryAao. 
V.  Hedd  (W.  VD  No*.  X,  1989. 

The  oondem nation  of  property  for  supplying  the 
muDloipallty  with  walor  Is  for  a  pubUo  use.    Bu 
dsD  v.  Stein,  Zl  Ala.  IM ;  St.  Helena  Water  Co. 
VorbeB,aCal.Ife;  CummlngBV.Peters.MCal.fi! 
IDolie  T.  Bar  Harbor  Water  Ca  T6  Me.  11 ;  Kane 
Baltimore,  IS  Ud.  MO ;  Beddall  y.  Bryan,  U  Md.  4^ 
Lombard  V.  Staama,  1  Cuah.  SOi  Wayland  v.  Ill 
dk«exCD.lGrar,SaO;  Ham  V,  Salem.  100  UasB.  SCO; 
State  V.    XoRia  Aqueduct  Co.    40  N.   J.   U   US; 
Olmated  v.  Morris  Aqneduot  Co.  4T  N.  J.  L.  Sll :  Re 
Mew  Bocbella  WatM  Co,  4a  Hun,  KS;  Stamford 
Water  Ool  v.  etanley,  8B  Hun,  4£4:  State  v.  Bau 
Claire,  «)WtLt8B;  Jle  Mayor,  eto.  of  N.  Y.  1  Cent. 
SURA. 


Rep.  149,  ge  N.  T.  ua;  Gardner  t,  Newbuigh,  S 

Johns.  Ch.  IBS. 

An  application  to  condemn  land  for  public  naa 
must  distinctly  state  tbat  the  land  la  needed  for 
and  will,  wben  condemned,  be  devoted  to  such  use. 
Fork  Ridge  Baptist  Cemetery  Asso.  v.  Kedd.supm. 

The  Michigan  Statute  providing  for  the  toklnjr 
by  ciilee  of  private  property  for  public  Improve, 
mcnts,  and  making  It  the  duty  of  the  lury  to  de- 
termine "the  neoeaslty  for  taking  auoh  nrlvat* 
property  for  the  use  or  benefit  of  the  public  for 
proposed  Improvemenls."  suSclently  ooiniillea 
with  the  ccnstltutlonal  requirement  that  the  jury 
shall  ascertain  the  necessity  tor  using  such  prop- 
erty.    DoLrolt  v.  Beecher  iMlch.}  JuneZS,  IBIiS. 

Oonipensalim  to  b«  nuuls. 

Property  cannot  be  taken  under  eminent  domain 
without  fli^c  making  or  securing  payment  of  dam- 
aires.    Sterling's  App.  £  Cent.  Bep.  Gl,  111  Pa.  35. 

A  municipal  corporation  has  no  right  to  appro- 
prlHl«  private  property  without  making  compenaa- 
tlon.  Seifert  v,  Brooklyn,  2  Cent.  Hep.  186, 101  N. 
?.  186l  Smith  V.  Inge,  SO  Ala.  189;  Psustv.  Hunts- 
vUle,  83  AlH.  STB  i  Kansas  Oty  v.  Balrd,  «6  Mo.  SO. 

A  statute  which  attempts  to  autborlie  the  use  of 
private  property  for  pubilo  uaea,  without  making 
adequate  provision  for  compensation,  is  jnoonitl- 
tutlonal  and  void.  Brickettv.  Haverhill  Aquednot 
Oo.  )  New  Sag.  Hep.  SIB,  14*  Maaa.  M, 


See  also  23  L.  1 
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Woodruff,  40  Ark.  304;  lAttU  fhek  A  Fi.  8. 
R.  Co.  V.  JJ:Uehee,  41  Ark.  207;  Amotkeag 
J^g.  Co.  T.  Woree/ter,  M  N.  H.  (526;  Lote  v. 
GoncoTA  R.  Corp,  2  New  Eng.  Bep.  275,  63  N. 
H.  658;  Ooodin  v.  Cincinnati  A  W.  Canal  Co. 
18  Ohio  St.  181;  Si.  LeuU.  K.  A  A.  R.  Co.  v. 
C/iapman.  S8  Ean.  807;  WoodJoUe  t.  HathttiU 
A  O.  B.  Co.  a  Swan,  438. 

itettrt.  Vartreea  9t  Tertreea  and  Ljrt- 
ton  Taylor,  for  appellees: 

The  properly  is  to  bo  valued  on  the  flsme 
priDcipIes  and  connldeTations  as  ]f  botb  parties 
had  agreed  upon  tbe  sale,  and  had  referred  tbe 
finale  quention  of  the  intrinsic  value  of  that 
parllculnr  pr  .perLy  to  tbe  commissioners. 

WooHtolk,  V.  NailitilU  A  C.  R.  Go.  3  Swan, 
4S9:  Mtrnphii  t.  Ballon,  0  Helsk.  608;  Code, 
l.'i63.  noU;  LewU,  Em.  Dom.  %  478;  Milla, 
Etn.  Dom.  2d  ed.  g  168. 

It  is  the  market  value  whtch  b  to  be  ascer- 
tained. 

Lewis,  Em.  Dom.  g  478;  Miminppi  A  R.R. 
Boom  Co.  V.  PaiUrton,  08  U.  8.  408  (39  L.  ed. 
208). 

While  tbe  condition  and  surroundinga  of  the 
property,  and  its  availability  for  valuable  pur- 

Esea,  may  be  abown,  tbe  wiUiesee«  arc  oot  to 
asked,  or  be  allowed  to  state,  tbe  value  of 
tbe  propertv  for  any  particular  purpose. 

IjOie  V.  Gani-ord  R.  Corp.  2  New  Eng.  Rep. 
275,  83  N.  H.  607;  Sliruon  t.  Chicago,  8t.  P. 
A  M.  B.  Go.  27  Minn.  2S1;  SaUivan  v.  Lttfay- 
ette  Co.  61  Miss.  371;  Blaele  lUtier  A  M.  R.  Go. 
v.  Barnard,  9  Hun,  104;  Virginia  A  T.  S.  Co. 
V.  Elliott,  6  Nev.  858;  He  Botlon,  H.  T.  A  W. 
R.  Go.  33  Hud,  176 ;  Union  Depot.  8.  B.  A 
Trapper  Co.  v.  Bruntwiek.  81  Minn.  398;  Al- 
ianj/  Norl/itm  S.  Go.  v.  Laniing.  16  Barb.  68; 
I«wis,  Em.  Dom.  p.  631,  §  486;  Mills,  Em. 
Dotn.  pp.  844,  355;  Moullon  v.  JVeiBburi/port 
Water  Co.  137  Mass.  163;  Central  Pae.  R.  Co. 
T.  Peartan.  85  Cal.  3S2;  ScarU  v.  Lackaicaitna 
A  B.  R.  Co.  SS  Pa.  67,  approved  in  Beading  A 


P.  B.  Co.  V,  BaltAaier,  13  Cent.  Rep.  17B,  11> 

Pa.  482;  3  Sulberland.  Damages,  441,  442; 
Uatlam  v.  QaUna  AS.  W.  R.  Uo.  64  III.  858. 

It  is  not  competent  b9  independent  evldence- 
o[  wbat  tbe  m&rket  value  wna  to  aiiow  tbat  the 

[y  contemplated  erecting  Ibis  reservoir  on  thi* 

11. 

Milla,  Em.  Dom.  p.  854;  Cobb  v.  Boilon,  113 
Mass.  181;  Re  WiUiam  A  Anthony  8lrteU,  19- 
Wend.  678. 

Tbe  sward  of  tbe  Jury  of  view  would  not 
bear  interest,  because  the  Statute  does  not  pro- 
vide for  interest. 

Freem.  Judgtn.  8d  ed.  ^441;  Code  (H.  AT.> 
g  1664;   WiUiami  v.  Jnman,  6  Coldw.  309. 

Tbe  money  was  paid  in  while  tbe  proceed- 
ings were  pending.  If,  therefore,  interest 
ought  to  have  been  allowed,  it  should  bava- 
been  allowed  nnlT  on  the  difference  between 
tl2,SS3and  |10,837.51. 

Mills,  Em.  Dom.  2d  ed.  p.  869;  SHattaeJc  v. 
Wilton  A   Go.  28  N.  H.  369. 

Damages  (o  tbe  residue  are  to  be  assessed  oa 
tbe  basis  that  tbe  work  will  be  constructed  and 
operated  skillfully  and  properly. 

Mills,  Em.  D.>m.  2d  ed.  §  230;  Lewb.  Em. 
Dom,  g  482;  Jona  v.  Chicago  A  1.  B.  Co.  68 
HI.  380- JofidMnv.  Portland,  63  He.  66;  P^- 
mont,  E.  A  M.V.  B.  Co.  v.  WhaUn,  11  Neb. 
585;  BetiUT  v.  Ptnntylvama  8  7.  B.  Oo.  a 
Cent.  Rep.  8S7,  112  Pa.  56;  Saton  v.  Woon- 
toektt  0.  R.  Cb.  4R.  I.  877;  Jfeiltonv.  Chicago, 
U.  ^If.W.B.Oo.S»  Wis.  616. 

Caldwall,  /.,  delivered  the  opinion  of  thfr 

This  proceeding  was  initiluted  by  tbe  City 
of  Nashville,  in  August,  1867,  lo  condemn  and 
appropriate  what  b  known  as  "Kirkpatrlck's 
Hill,"  for  rewTvoir  purposes.  The  jury  of 
view  assessed  tbe  (lamaKes  at  ^9,686.  Alloway 
and  wife,  tbe  owners  oi  tbe  property,  appealed 
from  tbat  report,  and  obtainea  a  trial  m  the 


A  statute  aucbortitng  condemnation  or  lands  lor 
nuolulpal  iiRGH  must  provide  an  adequate,  certain 
and  dcSotte  source  and  mode  of  payment  of  just 
componsatton  to  tbe  owner.  Rt  Mayor,  etc  of  N. 
T.  1  Cent.  Rep.  IW.  M  N.  T.  HB. 

A  muDlolpal  oorporatloD  BctlDg- under  leg-Eslattve 
autti'iritr  may  be  authorized  to  take  private  lands 
for  publto  uM  without  Ont  msklng-  compensation 
to  the  owner.   Btnta  v-  Perth  AmtKir  (N.  J.)  Hot. 

Wherelt  takes  private  lands  tor  publlo  use  with- 
out first  maklns  oompeusaiion  t«  tbe  owner  there 
must,  at  tbe  time  of  taking,  exist  a  provialon  bf 
Which  the  owner  can  have  hlB  damngea  aaBosaod 
end  obtain  tbe  oompensatlon  on  bis  own  motloo. 

The  compensation  to  b«  paid  most  I>«  flxad  br 
the  valuation  of  the  pniptntr  at  the  dale  of  the 
Ollnsot  tbe  petition.  Henoe,  rig-hta  acquired  by 
third  parties  after  that  date  are  acquired  ttndtMt 
We.  and  are  subordinate  to  the  rlehts  of  tbe  peti- 
tioner. Bcbrelber  j.  (adeaso  It  K.  K.  Ool  B  West. 
Bep.  101,  lis  IlL  SKL 


L 


In  the  asseaement  of  danuRes  for  taking  private 
property  for  public  use.  It  is  the  duty  of  courts  to 
eierctio  their  powers  with  a  view  of  enabling  tbe 
party  whose  property  is  taken  to  obtain  such  oom- 
pensatlon as  is  assured  to  him  by  tiie  Constitution. 
Beekman  v.  Jaokson  Co.  (Or.)  Jan.  6,  UKL 
8L.a  A. 


In  eatlmatinx  the  value  Of  real  property  Uiejury 
may  oot  only  look  to  the  land  Itself  and  the  actual 
lite  of  It,  but  also  to  the  uae  to  wblah  It  Is,  or  Is  la- 
tended  to  tie.  applied  by  tbe  owner.  Uelnso'  v. 
Baclne,  Tl  Wis.  IW ;  Hashtm  v.  Galena  A  8.  W.  B. 
Oo.  64  ni.  353;  Chloago  A  E.  B.  Co.  v.  Jaonba,  tlO  DL 
414;  Kankakee  Stone  ft  Lime  Co.  V.  Kankakee,  m 
111.173. 

Bo  far  as  the  adaptsblltty  of  the  land  to  use* 
other  than  tbat  to  wlilch  It  Is  applied  enhances  ila 
prefwnt  market  value,  such  udea  maybe  oonaldeifid 
bv  the  Jury.  Heed  v.  Ohio  ft  M.  B.  Co.  ia>  liL  48; 
I.HfliD  V.  Chlca^,  W.  ft  N.  R.  Co.  83  Fed.  Rep.  415; 
Calumet  River  IL  Co.  V.  Moore.  IS  West.  Bep.  GOO, 
1»  111.  Wi. 

So  tlie  value  of  land  taken  for  a  bridge  site  for 
that  purpose  Is  an  element  of  damages  for  the  tak- 
ing, although  tbe  owner  himself  bad  no  authotity 
to  buUd  a  bridge.  Little  Bock  Junction  B.  Oo.  v. 
Woodrutr,  U  Ark.  S8I. 

The  preseot  market  value  Of  the  land  taken  i> 
the  True  basis  of  oampensatlun.  to  be  determined 
by  the  Jury  from  evidence  of  witnesses,  or  by  their 
personal  Inspection  of  the  premises.  Beed  v.  Ohio 
ft  M.  R.  Co.  supra;  Atchison.  T.  ft  9.  7.  B.  Co.  T. 
Schnefder,  £  L.  R.  A.  4A  127  111.  lU. 

In  Michigan  a  Jury  Is  not  authorlied  to  Hi  bdA 
determine  the  award  to  t>e  made  in  oonde 
proceedings,   upon  a  mere  view  ot  the  p 
regardless  of  the  evidenee.   Orvid  B 
kins  (Mioh.}  Nov.  IS,  IBM.    ' 
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Allowat  V,  Nabbtillb. 


dicitit  court,  wbeo  verdtct  uid  Judement  were 
rendered  for  fl2.533.  From  tbnt  judgmeot 
Allowar  and  wife  prosecuted  an  appeal  in 
«imr  to  tbis  court 

The  assignmmt  of  eiTora  presents  Mversl 
important  and  interegliDg  questions  of  law  and 
practice,  which  it  is  uecesBary  to  cooEiiier 
nmewbat  Id  detail  in  order  to  reach  rq  intelH- 
gent  decision  of  the  case.  It  is  objected,  and 
assigned  as  error,  that  llie  owners  of  Ihe  bind 
were  not  penniiled  to  show  its  particular  value 
as  a  reservoir  site;  and,  again,  that  tbe  trial 
judge,  iu  hla  charge,  iostructed  tbe  Jury  that, 
in  determining  tbe  value  of  the  property  taken, 
the;  could  Dot  stogie  out  from  tbe  clemeots  of 
genera]  value  its  value  for  one  special  pur- 
poee.  TheM  two  obicctlona  rsi'ie  tbe  same 
l^al  Question,  and  will  for  that  reason  be  con- 
•iderea  togeiber. 

The  "just  compenaation"  required  by  our 
Conslitutiou  fart.  1,  §  21)  is  the  fair  rash  value 
of  the  land  taken  for  public  nse,  estimated  as 
if  the  owner  nere  willing  to  sell,  and  tbe 
corporation  desired  to  buy,  that  parlicultir 
quanlily  at  that  place  and  in  that  form.  Wood- 
jUA  V.  A'athnlU  A  O.  R.  Co.  3  Swan,  437;  Eatt 
Teniutme  <t  F.  R.  Oa.  r.  Leue.h  Head,  67; 
TrnnetKt  A  A.  R.  Co.  v.  Adama,  8  Head,  600; 
Jfrmp/iM  T.  Bolton.  9  Hciak.  509. 

Tbis  value  means  the  market  value.  Lewis, 
Em.  Dom.  g  478:  Mimimippi  A  R.  R.  Boom 
Co.  T.  Pattenon.  98  U.  8.  408  [35  L.  ed.  208]; 
<:ootey.  Const.  Lim.  5fb  ed.  699. 

It  Includes  every  element  of  uaefulnesa  and 
•dvanlage  in  tiie  property.  If  it  be  useful  for 
agriculture  or  for  lesidencc  purposes;  if  it  baa 
adaptability  for  a  reservoir  site,  or  for  tbe 
operaiion  of  machinery;  if  it  contains  a  quarrv 
-of  alone,  or  a  mine  of  precious  metals;  if  it 
possesses  advaolage  of  locatiou,  or  availability 
for  any  useful  purpose  whatever, — ell  these  be- 
long to  the  owner,  and  are  to  be  cousidered  in 
cHtimaling  its  value.  It  matters  not  that  tbe 
owner  uses  the  property  for  Ihe  least  valuable 
of  all  the  ends  to  which  it  is  adapted,  oi  that 
be  puis  it  lo  DO  profitable  use  at  all.  All  its 
capabilities  are  bis,  and  must  be  taken  into  the 
estimate.  This  does  not  mean  that  oil  the 
-capabililiesaro  to  tte priced  separale1y,aud  the 
argregate  put  down  as  tlie  true  value;  for  tbey 
•do  not  exist  independently  of  each  other,  and 
cannot  all  be  realized  at  Ihe  same  time.  Nor 
will  it  do  to  restrict  tbe  estimate  lo  any  one  of 
Ihem,  because  In  one  view  that  would  eiclude 
the  other  elements  nltoeelber,  and  in  tbe  other 
■view  It  would  tend  to  make  the  degree  of 
"beiieflt  to  tbe  party  appropriating  and  con- 
-demning  for  a  parlicular  purpose  tbe  real 
measure  of  value,  which  is  never  allowable. 

Tbe  field  of  inventigatkiEi,  lu  tbe  case  before 
na,  waa  a  verv  broad  one.  Tbe  location  and 
elevation  of  the  property  were  given.  lis  sur- 
face, area  and  present  use  were  described. 
The  existence  and  cbaracter  of  stone  witbin  its 
compass,  and  the  fact  that  tbe  beslof  tbe  stone 
was  used  in  the  conslruciion  of  the  walls  of 
tbe  reservoir,  were  dlaclosed.  The  City's  engi- 
neer said  that  the  bill  bad  some  value  for 
residence  purposei,  but  waa  valuable  "mostly 
for  a  reservoir  site,"  and  this  view  was  con- 
firmed by  Mr.  John  Overton,  who  said  that 
there  was  only  "ooa  or  two  more  good  places 
for  a  reservoir"  in  reach  of  tbe  City.  No  wit- 
« I^  R.  A. 


nes*  was  allowed  to  put  a  piieo  upon  koj  atngle 

element  of  usefulness  or  advantage,  but  all  ine 
foreiroing  facts  aod  clrcumslances  were  stated 
in  detail  by  one  witness  and  another,  and  from 
them  all  Uie  witnesses  save  their  opinions  as 
to  tbe  market  value  of  tbe  property.  The 
questions  calling  for  h~uch  opinions  were  gener- 
ally in  this  form:  "Coosideriog  the  property 
sought  to  be  condemned  in  the  form  It  was 
taken,  and  as  it  was  taken,  and  having  regard 
to  tbe  entire  properly,  and  tbe  uses  to  wbicb  it 
was  put,  aod  also  Ihe  uses  to  which  it  waa 
adapted,  and  assuming  that  Mr.  Alloway 
wanted  lo  sell,  but  was  not  obliged  to  sell,  this 
piece  or  parcel  of  land,  and  the  City  wanted  to 
buy  it,  but  was  not  obliged  to  have  it,  wtiat 
waa  the  cash  market  value  of  tbe  same  in 
August,  tS87,  and  what  would  be  Just  coin- 
pensation  to  Mr.  Alloway.  and  what  damages 
should  be  allowed  blm  ?"  Some  of  the  wit- 
nesses, especially  those  put  upon  the  stand  \sj 
the  owners,  answered  tiiat  question  aa  to  their 
acquaintance  with  tbe  property  and  Its  market 

With  respect  to  the  mode  of  ascertaining  the 
TBiue  of  tbe  land  takeo,  the  circuit  Judge  in- 
structed the  Jury  in  these  words:  "In  estimat- 
ing its  value,  all  the  capaltilities  of  tbe  prop- 
erly, and  all  tbe  uses  to  which  it  may  be  ap- 
plied, are  to  be  considered,  aod  not  merely  the 
condition  it  is  In  at  tbe  time,  and  the  use  lo 
which  it  is  then  applied  by  the  owner.  It  is 
not  a  question  of  the  value  of  tbe  property  to 
the  owner,  nor  can  the  value  be  advanced  bv 
his  unwillingness  to  oell.  On  the  other  hand, 
the  damages  caonot  be  measured  by  tbe  value 
of  the  property  to  the  party  condemning  it, 
nor  by  its  need  of  the  particular  property.  Tbe 
City  Is  entitled  to  have  tbe  land  at  its  fair, 
market,  cash  value,  unaffectud  by  tbe  fact  that 
it  needs  it,  or  desires  It.  If  it  were  otherwise, 
Ibe  value  of  land  would  not  be  measured  by 
what  it  is  actually  worth  In  the  market,  but  by 
the  ertent  to  which  it  might  be  necessary  for 
public  use;  and  so,  when  an  appropriation  of 
laud  Is  made  for  a  city  reservoir,  the  question 
ia  not  what  the  land  is  worth  to  tbe  City  for 
the  special  purpose,  for  that  would  lie  lo  meas- 
ure tiie  value  by  tbe  immediate  neceiiaities  of 
the  public,  rather  than  the  actual  worth  of  the 
lend.  In  determining  tbe  market  cash  value, 
you  cannot  aingte  out  from  tbe  elements  of 
general  value  tbe  value  for  an  especial  pur- 
pose, but  you  are  to  consider  all  the  constituent 
elements  that  make  up  tbe  market  value,— its 
availability,  adaptability  and  capacity  for  dif- 
ferent uses  and  porpoaes.  In  determining  the 
market  cash  value,  everything  which  enhances 
or  depreciates  its  worth  should  be  taken  into 
consideration.  If  the  existence  of  a  rock 
quarry  under  tbesurfaceof  tbe  bill  augmented 
or  entered  into  the  market  value  of  the  land, 
that  fact  should  be  considered:  but  the  Jury 
could  make  no  separate  allowance  for  the  rock, 
for  that  would  necesailaie  an  inquiry  into  Ihe 
cost  of  excavating  and  raising  It.  The  cash 
market  value  of  Ine  land  wiui  tbe  rock  In  It 
would  be  the  proper  consideration."  To  a 
great  extent,  and  entirely  so.  so  far  aa  the  cases 
are  alike,  tbis  charge  is  sustained  by  the  opin- 
ion of  tbis  court  in~  Woodfolk  v,  NatAUUe  S  O. 
B.Oo.2  Bwan,  487;  aod  In  ihat  and  all  oihe« 
reapecia  it  is  in  accord  with  tbe  doctrine  laid 


down  Id  Lenis,  Em.  Dom,  g^  476.  479.  486;  8 
ElutherlaDd.  Dam.  441.  443;  Hilli,  Em.  Dom. 
Sd  ed.  g  198;  MovUon  t.  JTwiuT-jport  Wat» 
Co.  Vil  MnsE.  1 63;  BenrU  t.  Lackawanna  A  " 
B.  Co.  S8  Fa.  07.  aud  In  oiher  cuei  not  neo 
tBxy  to  be  cited. 

TbuB,  as  we  tbink,  every  legiiimale  queeli' 
on  Uiia  brsncli  at  llie  case  vai  developed,  and 

Ecily  BUbmilled  for  the  conslderHtiDii  of  the 
.  Tbe  acilon  of  Ihe  trial  Judge  nas  right. 
Id  Ibe  rejeclioa  uf  evidence  of  tbe  bthoudI 
of  value  for  a  reservoir  Bite,  and  Id  tbe  icsLnic- 
fion  tbat  t]ie  juir  could  oot  aiogle  out  and  eatl- 
mata  tbe  value  for  a  spfcial  purpoBe. 

We  fully  agree  with  the  learned  counsel  of 
Allonay  and  wife,  that  "the  particular  pur- 
pose for  which  a  piece  of  properly  is  most  ap- 
plicable" mutt  be  cooddered  m  ealimaling  the 
value  of  Buch  properly.  Thai  was  doue  in 
this  caae.  It  was  diatinctly  proven  that  "Klrk- 
palrick's  Bill"  was  applicable,  "mostly,  for  a 
reflervolr  Bite,"  and  the  jury  was  told  to  coo- 
aider  that,  and  every  other  element  of  value. 
That  they  did  so  canoot  be  doubled  fcr  a  mo- 
ment, in  the  light  of  tbe  whole  proof,  and  the 
amount  of  the  verdict  returned.  Our  holding 
lltbat.  while  adaplBbllity  for  a  reservoir  site 
must  be  considered,  (be  value  for  such  a  pur- 
pose exclusively  cannot  besbown  in  proof,  and 
made  the  sole  basis  of  a  recovery,  especially 
when  tbe  property  posscsaea  other  capabililies. 
as  io  this  case. 

There  is  a  lack  of  banDony  in  tbe  decisions 
OD  tills  subject,  some  of  them  pennittiog  the 
inquiry  hb  to  the  value  of  tbe  property  for  one 
special  use,  and  others  holding,  as  we  do.  that 
the  market  value  In  view  of  all  available  uses 
is  Ihe  meRsure  of  compensation.  It  is  not  de- 
sirable to  review  all  tbe  cases  in  this  opinion. 
but  some  of  them  will  be  mentioned.  The 
latest  one  in  tbe  former  line  Is  that  of  San 
Diego  Land  it  Town  Co,  v.  NeaU,  decided 
by  the  Supreme  Court  of  California  In  1888, 
and  published  in  78  Cal.  83,  8  L.  R.  A.  88.  In 
that  case  It  was  held,  dlBtincily.  ihat  it  was 
competent  to  prove  the  value  of  land  for  a 
reservoir  site,  and  to  make  that  value  the 
measure  of  damages,  independent  of  any  other 
COBsideration  or  element  of  value;  and  that, 
too,  when  the  land  sought  to  he  condemned 
was  In  fact  oot  Ibe  real  siie  of  tbe  reservoir, 
but  only  neccBsary  to  conisin  backwster  from 
the  dam  below.  To  reach  that  conclusion, 
two  former  decisions  by  tbe  Bame  court,  hold- 
injt  a  conlrary  rule,  were  overruled,  and  other 
aulhorities  cited  iu  the  opinion,  were  followed, 
In  a  case  of  tbe  other  line  this  language  is 
used:  "But,  where  a  condcmnntion  is  eoug'bt 
for  tbe  purposes  of  a  railroad,  to  single  out 
from  tbe  elements  of  general  value  tbe  value 
for  tbe  special  purposes  of  such  railroad  is,  ' 


panyl  rather  than,  W bat  is  11  worth  in  gen- 
eral T  The  practical  result  would,  be  to  make 
the  company  s  necessity  tbe  land  owner's  oppor- 
lunilv  to  get  more  than  tbe  real  value  of  bis 
land,"  Btin»en  v.  Chicago,  St.  P.  S  M.  R.  Co. 
27  Minn.  291. 

Tiic  case  of  Miuiulppi  <£  R.  R  Eoom  Co.  v. 
Patlerion.  88  U.  8. 403  [26  L.  ed.  2C61.  is  cited 
by  the  California  court,  and  i(  relied  on  as 
B  und  authority  by  counsel  oa  botA  sides  of 
8  L.  R.  A. 
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this  coniroveray.  Patterson  owned  one  island, 
and  parta  of  two  others,  in  the  Miasissippi 
River,  which  the  boom  company  condemnea. 
The  value  was  first  appraised  by  commission^ 
era,  and  afterwards  by  a  Jury  in  tbe  circuit 
court  of  the  United  Blatea.  When  the  caso- 
reached  tbe  Supreme  Court,  ifr.  Juttice  Field, 
delivering  the  opinion  of  tbe  court,  said:  "Th« 
JuTV  found  a  general  verdict  aasessing  tbe 
value  of  the  land  at  $S,3G8.83,  but  accom- 
panied It  with  a  special  verdict  assessing  its 
value,  aiide  from  any  consldcralinn  of  ila- 
value  for  boom  purposes,  at  (800,  and,  in  vievr 
of  its  sdnptability  for  those  purpoEes,  a  further 
and  additional  valiieof  $9,0.';3.83.-.  ..  In  de- 
termining the  value  of  land  appropriated  for 
public  purposes,  tbe  aaiue  consideralions  ara 
Id  be  regarded  as  in  a  sale  of  property  between 
private  parlies.  The  inquiry  m  such  case* 
must  be.  What  la  tbe  properly  worth  in  the 
market,  viewed  not  merely  with  reference  to 
the  uses  to  which  it  Is  at  the  time  applied,  but 
with  refej'cnce  to  tbe  uses  to  which  it  i> 
plainly  adapted  T  That  is  to  say.  What  is  It 
worth  from  Its  availability  for  valuable  uses  T 
Property  is  not  to  be  deemed  worlblcss  becaus» 
the  owner  allows  it  Io  go  to  waste,  or  to  be  re- 
garded  sa  valueless  because  be  is  unable  to  put 


life.  Its  capnliility  of  being  made 
thus  available  gives  it  a  marliet  value  wbich 
can  be  readily  estimated.  So  many  and  varied 
are  Ibe  circumstances  to  be  taken  into  the  ac- 
count in  determining  the  value  of  property 
condemned  for  public  purpiises,  ihat  il  is  per- 
haps impossible  to  formulate  a  rule  tn  govern 
its  appraisement  in  all  caeca.  EiceplionnI  <'ir- 
cumstances  will  modify  the  most  carefully 
guarded  rule,  but,  as  a  general  thing,  we  eboiild 
ssy  that  tbecompeii^aiion  to  the  owner  is  to  ba 
estimated  by  reference  to  Ibe  u^cs  for  which 
the  property  is  suitable,  having  regard  to  thA 
existing  business  or  wants  of  tbecomniunily, 
or  such  as  may  be  reasonably  ezi)ectcd  in  iha 
immediate  future.  The  position  of  Ihe  thre* 
Islands  in  the  Miesissippi  uttiog  them  to  form, 
in  connection  with  tbe  west  bunt  ol  the  river, 
a  boom  of  Immense  dimensions,  capable  of 
holding  In  safety  over  tweuly  milliims  of  foel 
of  logs,  added  largely  to  the  value  of  Ihe  land. 
The  boom  company  would  greatly  prefer  them 
to  more  valuable  agricultural  landa,  or  to  landa 
situated  elsewhere  on  the  river;  as,  by  utilising 
them  in  the  manner  proposed,  Ihey  would  savft 
heavy  expenditures  of  money  in  constructing  & 
boom  of  equol  capacity.  Their  adaptability 
for  boom  purposes  was  a  circumstance,  tbcre- 
fnre,  which  the  owner  bad  a  right  to  Insist 
upon  as  an  element  in  eslimating  the  value  of 
his  lands."  98  U.  B.  405.  407,  406  [35  L.  ed. 
207,  BOB]. 
This  lengthy  extract  presents  the  rule  for 
)mpen9atLon,  and  its  application  to  the  facu 
'  Uie  case.  Both,  as  we  understand  them, 
-e  in  harmony  with,  and  suggest,  the  viewa 
expreased  in  this  opinion.  Tiiere  the  adapta- 
biliLy  of  the  Islands  for  boom  curposca  was 
held  to  be  an  element  of  value  to  be  considered 


for  purposes  of  a 
an  element  of  value  to  be  taken  into  Ihe  p!ti- 
mate.    There  it  was    treated  u  an  eieuitut 
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only,  to  b^  comldeied  tn  cooDectloD  wilh  other 
rteiocDts  of  value;  ao  it  b  here.  In  tbat  case 
ihe  eoDtenliOD  of  the  condemniD^t  party  wsa 
that  the  adaptability  of  the  ielaada  for  boom 
parpoaea  ahould  not  enter  Into  the  eatimate  at 
ill.  The  court  aald  it  ahould,  !□  the  words 
quoted.  So  comment  ia  made  in  the  oplaioii 
00  lbs  fact  that  the  jury,  in  a  ipeclal  verdict, 
•stessed  the  value  for  boom  purposrs  separably. 
That  method  la  neither  approved  nor  diaap- 
froved,  by  intimaUon  or  otherwise.  The  gen- 
tni  verdict,  as  reduced  by  the  owner  on  aug- 
(csiion  of  the  lower  court,  waa  affirmed, 

A  late  BDthor,  ipeaking on  tbiaaubject,  aaya: 
"The  marhet  value  of  properly  includet  lis 
value  for  any  ose  to  wbfch  it  may  be  put.  It. 
bt  reason  of  ita  aurrouDtiingB,  or  ita  natural 
•^vautagea,  or  ita  artificial  improvements,  or 
Us  intrinsic  character,  it  is  peculiarly  adapted 
to  some  pariicular  use,  all  the  circuDiatnnces 
which  make  up  Lhia  adaptabitily  may  be  shown, 
and  the  fact  of  auch  aiiBptatJoii  may  be  taken 
into  consideration  in  estimn'ing  tbe  compensa- 
tiocL  Some  of  the  caseshdd  that  its  value  for 
■  parlicular  use  may  be  proved ;  but  the  prop- 
er inquiry  ia,  AVbat  ia  its  market  v:itue,  in  view 
of  any  uae  to  which  it  may  be  applied,  and  of 
all  (he  uses  to  wbicb  it  is  adapted?  .  .  .  The 
eoDCliision  from  the  authorities  and  reason  of 
IhemattiT  seema  to  be  that  wilnessea  ahould 
not  be  allowed  to  give  their  opinions  as  to  the 
vnlue  of  property  tor  a  particular  purpoae,  but 
•linuld  state  Its  market  value  in  view  of  any 
punMse  to  which  it  is  adapted.  Tlip  condition 
of  llie  properLy,  and  all  its  gnrroumiinf^,  may 
be  shown  and  its  availability  for  any  particular 
nte.  If  it  baaapeculiaTadaptation  for  certain 
jLtm.  this  may  be  shown,  and  if  such  peculiar 
adaptation  adds  to  its  value  tbe  owner  is  enti- 
tled to  the  benefit  of  It.  But,  when  all  the 
facts  and  circumstances  have  been  shown,  the 
qiK^tion  at  last  is,  What  is  it  worth  in  tbe  mar- 
ketr     Lewis,  Em.  Dom.  g  479. 

By  aialute  the  owner  ia  entitled  to  compen- 
Bition  for  land  actually  appropriated,  and,  in 
additioa,  to  incidental  damages  for  injury,  if 
any,  to  the  residua  of  the  tract.  Mm.  ^  V. 
Co-fc.  g  1562. 

Both  were  claimed  in  this  case,  but  only  the 
former  was  alloned  by  tbe  Jury.  As  ground 
for  incidental  damagea,  the  use,  amount  and 
relative  posillon  of  the  residue,  and  the  capac- 
ity (JiO,000,000  of  gallons)  and  dimensions  of 
the  reservoir,  were  shown.  It  wasalsoproven 
that  tbe  walla  of  tbe  leeervoir  were  made  of 
Hone  taken  from  the  hill;  that  some  of  tbe 
none  was  good  for  auch  purpose,  and  some  of 
it  was  not,  the  yield,  altogether,  being  largely 
more  tban  was  used  In  the  wbIL  Upon  these 
and  lome  other  ciicufaislanceB  the  witnesses  ez- 
preaa  various  opinions  on  tbe  question  of  de- 
preciation or  DO  depreciation  in  the  market 
value  of  tbe  residue. 

Tbe  general  charge  with  respect  to  inciden- 
tal damages  ia  not  assailed,  but  error  is  as- 
signed upon  this  paragraph:  "Damages  are 
to  be  assesHed  on  the  basis  that  the  work  will 
he  coDslrucied  and  operated  in  a  skillful  and 
proper  maoner.  All  damages  resulting  from 
llie  neslect  In  these  respects,  or  from  negligence 
In  the  use  of  the  reservoir,  may  be  recovered, 
bv  appro-iriate  suits,  when  such  damages  oc- 
cur.** Tbe  objection  to  this  la  "because  a  rea- 
BLR-A. 


Bonable  apprehension  of  dinger  would  Impair 
the  whole  of  tbe  properly  in  Uie  vicinily,  and, 
when  it  had  been  shown  that  Ibewslls  were- 
built  from  the  stone  taken  from  the  aite,  and 
that  moat  of  the  atone  in  the  hill  was  of  bad 
qualilv,  Ibia  was  ground  to  appreliead  daQser. 
And,  besides,  tbe  present  owner  is  entitled  t» 
tbe  incidental  damages."  It  seema  to  be  well 
settled  Ibat  dsmagea  to  the  residue  are  to  be  es- 
timated on  the  assumption  that  ttie  part  actual- 
ly appropriated  will  be  used  in  a  skillful  and 
proper  manner.  Mills,  Bm.  Bom.  §220;  Lew- 
Is,  Em.  Dim.  %  483. 

Clearly,  Ibis  must  be  so  when  the  damage* 
arc  assessed  before  the  cnnstructiou  and  upera- 
tlon  are  commenced.  If  it  were  otherwise,  imv 
appraisement  could  be  made  until  after  the 
work  is  completed,  because  it  could  not  sooner 
be  known  how  defective  the  work  will  be.  nor 
Ibe  amo'.mt  of  depreciation  caused  thereby. 
The  rule  should  be  the  same  when  the  con- 
struction la  in  progress,  and  not  completed. 
When  tbe  trial  fjclow  occurred,  the  work  oi> 
tbe  reservoir  had  been  going  on  a  long  while, 
and  was  approaching  completion,  but  it  could 
not  be  finished  for  severnl  months  to  come. 
Tbe  City  was  under  legal  obligation  to  so  con- 
struct its  improvement  as  to  do  (he  least  injury 
to  the  residue  of  tbe  land;  and  the  preaumptioit 
that  it  would  perform  that  duty  failbfully 
should  be  indulged  until  tbe  work  was  flnisbed, 
and  the  preaumpiiou  rebutted.  Even  though 
some  defects  ahould,  through  negligence,  occur 
in  the  construclion,  It  is  fair  to  assume  that  it 
will  be  detected  and  cured  before  putting  th» 
reservoir  to  iis  ultimate  use.  In  like  manner, 
(he  law  devolves  upon  the  City  the  duly  of 
operating  the  reservoir  carefully  and  skillfully; 
and  it  would  be  unjust  to  assume  in  advance 
(bat  it  will  not  do  so.  A  different  rule  would 
be  impracticable,  as  well  as  unjual;  for  no  one 
could  tell  tbe  amount  to  be  allowed  for  im' 
proper  operation  until  the  fact  itself  should  be 
ascertained,  and  the  consequences  seen  and 
weighed. 

The  owner  Is  entitled  to  all  his  damages, 
those  for  tbe  land  taken,  and  Ihoee  (o  the  res- 
idue, so  soou  as  tbe  condemnation  is  waile. 
Neither  he  nor  the  condemning  party  can 
await  future  developments  to  enhance  or  di- 
minish the  amount  of  dama^.  These  must 
t>e  estimated  on  tbe  assumption  that  tbe  land 
appropriated  will  be  properly  and  in  a  reason- 
able time  put  to  the  use  for  which  it  is  con- 
demned. We  by  no  means  intend  to  decide 
that  incidental  damages  must  t>e  eslimaled  tip- 
on  the  assumption  that  the  conslruction  and 
operation  of  (lie  improvement  will  be  abso- 
lutely safe,  and  that  apprehension  of  danger 
therefrom  may  not  be  considered  by  the  jury. 
,  Our  meaning  is  that  such  damages  caniiut  b» 
I  enhanced  by  Ibe  suggestion  that  the  corporsr 
tion  appropriating  (he  land  will  act  negligently. 
The  presumption  is  that  it  will  act  carefully. 
It  it  act  otherwise,  and  Injury  result  from  its 
negligence,  that  affords  an  independent  cause 
of  action;  and  (he  liability  so  incurred  forma 
no  part  of  the  incidental  damages.  There 
may  be  reasonable  apprehensjons  of  danger 
from  inherent  defecta  and  unavoidable  acci- 
dents, not witha landing  skillful  conslructioik 
and  careful  operation  of  tbe  improvement.  It 
•0,  Biicb  apprehension,  so  far  as  U  depFedalM' 
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the  present  market  value  of  tbc  land  not  taken, 
la  ao  clement  of  incide^tBl  damages,  and  should 
1»  considered  by  the  jury  in  mabinK  up  their 
Ycrdict.  Such  apprehension  was  not  excluded 
from  the  consideratinn  of  the  jury  in  this  case 
Only  that  resulting  from  the  neglect  or  ne)[li 
genoe  of  the  city  nna  eo  excluded.  At  this 
point,  It  is  well  to  note  the  fact  that  there  was 
no  prooF  that  anr  of  the  ioferlor  stone  had  been 
placed  in  the  wall,  or  (hat  any  of  the  workhad 
been  unskillfully  done. 

Each  side  claimed  the  right  to  onen  and 
close  (he  arj^menl  before  the  jury.  The  trial 
Judi^  decided  In  favor  of  the  City,  and  that 
ftCiion  is  assigned  as  error.  This  question  has 
been  decided  in  several  of  the  Stales,  some  of 
tbetn  bolding  one  way,  and  some  the  other. 
The  majority  of  the  cases  seem  to  give  the 
opening  and  conclusion  to  tbe  land  owner. 
Lewis,  Em.  Dom.  g  426. 

Tbe  conflict  in  the  decisions  te  largely  due, 
no  douht,  to  diffetcnce  in  local  practice,  oi 
statutory  provisions.  Id  this  Stale  the  pro- 
ceeding fs  inaugurated  hy  the  party  seeking  to 
appropriate  the  land.  It  is  done  by  a  petition 
setting  forth  the  land  wanted,  the  object  for 
which  it  is  to  be  condemned,  the  name  of  the 
owner,  and  concluding  with  appropriate  pray- 
ers. Notice  is  to  be  given  the  onner,  sfter 
which  a  jury,  to  Inqu^  and  assess  the  dam- 
ages, is  summoned  and  sworn.  Either  party 
may  appeal  from  the  finding  of  tbis  jury,  and 
have  a  trial  anew  before  a  lury  In  tbe  circuit 
court  Hill.  &  v.  Code,  gg  1649-1566,  in- 
clusive. 

I^ot  only  is  tbe  corporation  seeking  the  con- 
demnation required  to  lake  the  first  steps,  and 
bring  tbe  land  owner  before  the  court,  In  tbe 
pretcrit)ed  order,  but  It  must,  of  Decessiiy, 
show  that  It  Is  entitled  to  exercise  the  right  of 
eminent  domain,  and  that  the  particular  land 
is  necessary  for  its  corporele  use.  In  all  tbis 
the  petitioner  is  plaintiff,  with  the  affirmative 
of  ila  clsio.  and  the  burden  of  proof  upon  it. 
The  quesItoQ  of  the  amount  of  damages  is  Iben 
considered,  and  generally  one  side  seeks  to 
mslie  it  as  small,  and  the  other  as  larce,  as 
possible.  Starting  out  as  plaintiff,  with  the 
cniMupon  il,  the  petilioner  should  be  allowed 
lo  open  and  close  the  case,  even  though  the 
burdeo  of  proof  may  be  shifted  to  the  other 
parly  on  some  question  arising  In  tbe  progress 
<if  the  trial.  Concession  by  the  owner  of  peti- 
liooer's  right  tocoudemn,  and  to  take  the  par- 
ticular laud,  and  conlestiuK  the  question  of 
-damares  only,  cannot  change  the  rule;  nor  can 
the  fact  Ihat  the  owner  alone  appealed  from 
the  appraisement  by  the  jury  of  inquest,  for  on 
that  appeal  the  trial  is  de  novo,  and  the  attitude 
•of  the  parties  Is  tbe  same  as  before. 

The  Jury  allowed  no  interest.  No  Icstrac- 
tloDS  on  that  subject  were  jzlven  or  requested; 
"but  after  the  verdict  was  returned,  and  before 
Judgment  was  entered,  Alloway  and  wife 
moved  the  court  to  add  Interest.  Tbis  Ihe 
court  refused  to  do;  and  bis  action  in  that  re- 
gard is  DOW  sssifined  as  error.  The  Statute 
authorizing  Ibe  condemuation  of  private  prop- 
«rty  for  public  u»e,  and  pjescribiug  the  uiooe 
■of  proceeding,  is  silent  on  this  subject;  and  the 
Oeneral  Statutes  (Id.  g  2703)  which  enumerates 
instruments  that  bear  Interest  as  a  natter  of 
law,  does  not  embrace  a  caae  like  that  before 
«L.&A. 


us.    Nevertheless,  we  have  no   he^tatlon  Id 

bolding,  upon  general  principles,  that  Interest 
should  have  been  allowed  from  the  time  of  tbs 
appropriation  of  the  property.  From  that  time 
the  original  owner  was  deprived  of  the  use  and 
possession  of  the  land  taken.  Tbe  liability  ol 
the  City  accrued  at  that  date,  though  the 
amount  thereof  is  not  determined  finally  until 
long  tfaereafler.  Damages  are  properly  as- 
sessed with  reference  to  me  value  of  the  land 
tsken,  and  the  depreciation  of  the  residue  at 
the  time  of  condemnation.  The  legal  righta 
of  both  parties,  so  far  as  the  damages  are  con- 
cerned, are  fixed  at  that  time.  Subsequent  en- 
haucemeul  or  diminution  of  the  value,  though 
ever  so  great,  cannot  be  considered  by  tbe  jury 
In  estimating  damages.  Witnesses  are  exam- 
ined as  to  Ibe  amount  of  damages  at  tbe  lime 
of  appropriation,  and  not  at  tbe  time  of  tbe 
trial.  That  method  was  properly  adopted  in 
this  case.  The  City,  especially,  asked  her  wit- 
nesses the  value  of  the  property  "in  August, 
1887." 

In  the  caae  of  Ba>t  TennoKf,  V.  A  O.  R.  Co. 
V.  Burnett,  11  Lea,  626.  the  jury  of  inquest, 
though  reportinif  several  years  after  the  land 
was  appropriated,  failed  to  allow  interest. 
The  petitioner  did  not  appeal,  and  have  a  trial 
de  nozo,  but  excepted  to  tbe  report  because  it 
did  not  Include  interest.  The  exception  was 
overruled,  and  the  petitioner  prosecuted  a  writ 
of  error.  Tbis  court  allowed  the  interest.  Id. 
B27, 

A  discussion  of  the  subject  is  found  in§4fi&, 
Lewis,  £m.  Doro.  Refusal  to  allow  interest 
was  error.  In  tbe  lantniage  of  one  of  the  coun- 
sel foroppelianls:  "If  the  party  in  whose  favor 
there  is  veidict  v.  as  a  matter  of  law,  entitled 
to  something  additional,  tbe  court  may  allovr 
it."  Inasmuch  as  the  error  can  be  readily  cor- 
rected here,  that  will  be  done,  instead  of  re- 
versing and  remanding.  This  court  will  ren- 
der the  judgment  that  should  have  lieen 
rendered  below.  Tbe  land  was  taken  about 
Ibe  10th  or  August.  1887;  benee  judgment  will 
be  entered  for  the  amount  of  the  verdict,  witli 
interest  from  that  date. 

On  Sepiemhcr  S2,  ISBS,  tbe  City  paid  Into 
court,  subject  lo  the  order  of  Allowsy  and 
wife,  tbe  sum  of  $10,872.51,  that  Lieing  the 


of  (bis  lender,  tl  e  City  now  Insists  that  it  can 
in  no  event  be  liable  for  interest  on  a  larppr 
sum  than  the  difference  between  tbe  verdict 
and  the  amount  so  paid  into  court.  Tbis  con- 
tenlion,  though  plausible  at  first  view.  Is  not 
Bustaiaed  by  sound  reason.  A  tender  of  part 
of  a  debt,  in  satisfaction  of  the  whole  of  it,  ia 
ao  lender  at  all  in  law.'  The  aum  paid  into 
court  in  this  case  was  more  then  $2  000  less 
than  the  amount  due  Alloway  and  wife,  as  bna 
since  been  demonstrated  bv  the  verdict  of  the 
jury:  hence  they  were  under  no  oblicatioD  to 
receive  it,  and  cannot  have  tbeir  claim  for  to- 
terest  abated  on  account  of  their  refusal  to  do 

..leothergronnds  of  error  assigned,  so  far 
as  material,  nil  within  principles  already  an- 
nounced, and  for  that  reason  they  will  not  b« 
further  mentioned. 

f^t  the  judgment  be  modifiei  iy  adding  inters 
at,  and  affirmai,  wWt  totU, 
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*1.    Corporstions  oT^Mnlsed  oDder  sec- 
tion 3680  offtheBcTised  Statute*,  whJcb 

flo  not  comply  with  the  laws  rogulatlng  regular 
mutual  life  InsuraDOe  oompanlas,  have  do  power 
to  lasue  pollclf«  g-uaraDlcieiiiB'  aur  Sictl  aiQOUDt 
to  be  paid  at  tbe  death  of  the  member,  "except 
TOcb  Sied 'amount  shall  be  cODdltloned  upon  tbe 
BHcne  being  realized  from  the  aSBcHsmcDU  muds 
OD  membera  to  meet  It;"  and  tboae  oorporatloni 
•o  organized,  which  do  oomplr  nitb  such  laws, 
«re  authorized  to  Inue  endowment  policies 
"promising  to  pay  to  members  during  Ufa  any 
■urn  of  monpy  or  thing  o(  value."  Bueh  Ohio 
corporations  are  not  permitted  to  do  buslposa  in 
anolber  State  upon  rubsiantlaily  the  some  ba^Is 
and  iimlCaltoos  as  tboy  are  1p  Ohio,  when  by  the 
laws  of  such  other  Etata  they  are  not  permitted 
to  Issue  suoh  endowment  policies,  nor  any  policy 
of  losunince  ao  conditioned,  nor  any  that  doei 
not  specify  the  sum  of  money  to  be  paid,  and  un- 
oondltlonalty  obllftate  such  corporation  to  par 
tbe  amount  so  gpecifled,  to  the  bcneSclarlee  of 
such  payment;  andcorponttlooBOrgaaizcdonthe 
useesment  plan  under  tbe  lavs  ol  such  other 
State  arenot  entitled  to  do  buflioecs  In  tblB&iata. 
8.  The  lniMliie«a(  which  corporation*  of 
•Head  notes  bf  ths  CiODttT. 


other  States  oi^aolaed  to  insnre  Uvea 
of  membera  on  tbe  aBBesament  plan 

"Bhall  be  porraittod  to  do  In  this  SUie,"  under 
tbe  provision*  ol  t  M30e,  Kev.  Stnt..  is  that  con- 
templated by  section  8630,  which  docs  not  Include 
tbe  businoe  of  Insuring  the  lives  of  members  for 
the  benefit  of  others  than  their  families  and  helt& 
A  corporation  o(  another  State,  organized  for  in- 
suring lives  upon  the  plan  of  aseewmenia  upon 
its  members,  without  other  llmiiatlon  U>an  that 
the  policy  bolder  shall  have  an  Insurable  Inlerest 
In  tbe  life  of  the  member.ls  not  embraced  within 


not  be  mbjeet  to  the  preceding  sections  ot 
this  chapter,"  doei  not  apply  to  corporations  of 

other  states  organized  for  Insuring  the  lives  ot 
memt>era  for  the  benefit  of  others  than  their  fam- 
ilies and  heirs.  Corporationg  of  that  dan  ara 
not  eniitled  to  transact  any  business  of  Insurance 
in  this  Htate,  until  they  procure  from  the  super- 
intendent of  insurance  a  certificate  ot  authority 
eo  lo  do;  nor  can  any  pciton  act  as  agent  In  Uil« 
State  for  such  company,  until  a  license  to  do  so 
is  procured  from  tbe  superintendent  of  Insur- 
anoe.  as  required  by  I  aaOi,  Kev.  Siat.  Such  11- 
oenses  oontlnue  in  foroe,  unless  suspended  or  re- 
voked, until  the  Urst  day  of  April  of  tbe  year 
next  after  the  date  of  their  issue,  and  no  longer. 
I.  When  a  fbrelgn  corporation  dolny 
hnaliifiaa  In  tbia  State  la  exerclatug  It* 
franchises  in  contravention  of  the  laws  thereof. 
It  may  be  ousted  therefrom,  by  proceedings  In 
quo  viarranlo. 


n-Slat 


e  requiring  Insu 


ir  pay  a  specific  tax  or  certaii 
and  percentages,  before  they  can  issue  policies  in 
the  State,  is  constitutional.  Duost  v.  Chicago.  77 
D.  8, 10  Wall.  410  (19  L.  ed.  W2l:  Liverpool  *  I..  L.4 
F.  Ins.  Co.  V.  Oliver,  JT  U,  a  10  Wall.  MO  IIS  L.  ed. 
lIBHi;  Home  Ins.  Co,  v.  Aumnta.  S3  U.  8. 110  (33  L. 
ed,  B25);  Paul  v.  Virginia,  76  U.  8.  8  Wall.  IBS  (19  L. 
ed-SST).    Bee  nole  to  Fennypacker  v,  Capitol  Ins. 

Compost, . 

A  State  may  require  a  deposit  from  a  foreiim 
company  as  a  coDdlllon  precedent  to  Its  rleht  to  do 
builnes.   Pbeoii  las.  Co.  v.Burdett,  11  West.Hep.  'state  relates  to  the  Insu 


o(  oltiee,  was  repealed  by  Act  I8TB,  t  SO,  which  da- 
eiaresibetax  directed  to  be  levied  upon  tbe  net 
receipts  of  foreign  insuranoe  companius  to  be  la 
lieu  of  all  town  and  niunlclpal  licensea,  Chicago 
v,  Jam(«,  I  West.  Rep.  3(5,  Hi  111.  1TB. 

Section  30  requires  alfirmatlve  action  by  tbe  city 
entitled  to  It,  lu  Qilag  the  rate,  which  may  be  less, 
but  cannot  l>e  more,  than  S  per  cent  upon  tbe  (cross, 
and  not  upon  the  net,  receipts  of  the  agents  of  for- 
eign corporations.    Ibid. 

A  foreign  oorporation  suing  in  Colorado  on  an 

insurance  policy  cannot  be  deteatad  by  the  tflo( 

that  It  has  not  compiled  with  tbe  statutes  In  regard 

■■■    n  tbe 


rations  doing  buslni 
a  the  only  business  done  wltt 


130.  m  ind. : 

Such  a  statute  is  constitutional,  whether  the  mon- 
eys are  regarded  as  taxes  for  revenue  or  as  a  li- 
cense. Slate  V.  Ins.Co.of  North  America,  IfiWeet 
Bep.  te.  115  Ind.  (57. 

Under  the  laws  of  UlcblRan  requiring  s  deposit 
of  securitlea  as  a  condition  for  the  prosecuUon  ot 
their  biisiuens.  a  British  company  must  make  snch 
deposit,  although  It  may  have  made  the  same  in 
another  State  Ki  acquire  a  Uoense  to  do  buslnea 
there.  Employers  L.  Asaur.  Co,  v.  Insurance  Comr. 
I  West.  Bep.  SSI.  04  Ulch.  014. 

nnder  tb-;  Statute  of  Louisiana  license  Is' imposed 
on  the  business  pursued  by  an  Insurance  company 
In  tbe  State  of  Louisiana,  and  not  on  business  done 
by  branches  or  agencies  established  in  other  ytates. 
«DbJect  to  their  laws  and  subject  to  taxation  im- 
posed tliereby.  Sections  A  and  T  of  the  same  Act 
piDvideforiateof  taxation.  State  v.  Qlt>erula  Ins.  lie  Id 
Co.  as  La.  Ann.  US. 

Act  iSSn,  chap.  M,  I  llOh  relating  to  tnoorporatloi 
4L.R.A.  V 

See  alBO  16  L,  R.  A.  611;  23  L.  R.   A.  f 


y  lu  Bull.  Ta- 
Goss  &  P.  Mfg.  Co.  II  Colo.  419. 

The  Act  malting  It  unlawful  for  anyone  to  aid  « 
foreign  Insurance  compauyin  trao^ncting  buslneas 
within  the  State  renders  any  person  so  aliling  lia- 
ble, although  acting  under  a  contrast  with  the  in- 
sural  as  his  agent  only.  People  v.  People's  Ins. 
Exchange,  2  L.  IC  A.  840, 120  111.  400. 

A  condition  in  a  policy  of  a  forpign  company  do- 
ing business  In  this  Stale,  that  anyone  except  the 
insured  who  procures  insuronoe  to  be  taken  by  the 
ooropany  shall  be  deemed  the  agent  of  tbe  insured, 
is  nuU  and  void.  North  BntLsh  k  M.  Ins.  Co.  v. 
Crutchflcld,  T  West.  Rep.  85, 109  Ind.  51S. 

An  agent  ot  an  Inaurance  company  incorporated 
in  the  District  of  Columbia  is  on  agent  ot  a  com* 
pan  y  incorporated  by  a  "State"  other  than  the  Suta 
of  Indiana,  within  Ind.  Rev.  SUt.  1861,  I  3705,  re- 
quiring a  license  from  such  agent.   State  v.  Brlggn, 


:    COOl^lC 


i:;o 


Ohio  Supbxmb  Coum; 


(HKTch  1. 18HL) 

PETITION  for  a  writ  of  jw  ftarranto  to 
ouM  defendant  from  exercising  the  fnn- 
cliise  of  iransactlnE  the  busiDess  of  a  lite  insur- 
ance compan;  wituio  the  Stale.    Jitdgment  cf 

Statement  bj  WIUia»B.  J.: 

The  pelitiDQ  states  Ibat  thu  defendant  is  a 
corpora''""  organized  under  the  laws  of  the 
Blaie  of  Michigan  for  the  purpose  of  carrying 
on,  upon  the  assessment  or  cooperative  plaa, 
the  business  of  insuring  (lie  liTes  of  its  mem- 
tiers,  and  of  providing  to  its  members  indem- 
nity for  disabilll;  bj  accident;  that  since  the 
1st  day  of  April,  1889,  the  defendant  has  exer- 
cised and  claims  the  right  to  exercise,  in  this 
Slate,  the  privilege  and  franchise  of  transacling 
the  business  of  insuring  lives  upon  the  assess- 
ment plan,  which  it  is  not  entitled  to  do, 
I)ecauae  neither  it  nor  an;  of  its  agents  obtained 
from  the  superinlendent  of  insurance  of  Ibis 
Slate  tJie  necessary  certificate  of  autboritj  or 
liccDse  to  do  business  In  Ibis  State,  and  also 
because,  by  the  statutes  of  Michigan,  corpora- 
tions ortianizcd  under  the  laws  of  Ohio,  for  the 
purpose  of  insuring  tiie  lives  of  members  upon 
the  assessment  plan,  are  not  permitted  to  do 
business  in  IheStateof  Michigan  upon  the  same 
basis  and  llmilalions  as  they  are  m  this  State; 
and,  the  commissioner  of  insurance  of  the  State 
ol  Michigi'n  has  refused,  and  still  refuses,  to 
issue  to  <iuch  Oliio  corporations  his  certiQcate 
of  authority  to  tianaacl  business  in  that  Slate. 
The  provisions  of  the  Michigan  statutes  upon 
'  the  subject  are  set  out  in  the  petition.  Sucb 
of  them  BB  are  deemed  material  to  the  decision 
of  the  case  will  be  noticed  in  the  opinion. 

The  petilinn  prays  for  a  Judgment  of  ouster 
against  the  defendant 


The  answer  admila  that  the  defendant  waa 
Incorporated  under  the  Michigan  Statute  set 
fonb  in  tbe  petition;  that  it  has  exercincd,  and 
claims  the  right  to  exercise,  in  this  State,  tb* 
privilege  and  franchise  referred  to  in  the  petfi- 
tion.  and  alleges  that  it  is  entitled  to  do  so, 
because,  it  avers  liiat  on  tbe  9th  day  of  June, 
188fl,  it  made  application  to  the  superintendent 
nee  oi  this  State  for  permission  to 
fn  the  State  of  Ohio  the  business  of 
item  plated  in  section  SSSO* 
of  the  Revised  Statutes  of  Ohio;  and  that  on 
tbe  13tt  day  of  September,  1883,  the  superin- 
tendent of  insurance  duly  authorized  the  de- 
fendant to  transact  business  in  Ibis  State;  sine* 
which  time  the  defendant  has  continuously 
prosecuted  its  business  in  this  Stare  as  contem- 
plated in  section  »63a  of  the  Revised  Statulesi 
The  answer  further  alleges  that  Ohio  corpora' 
lions  organized  for  the  purpose  of  Insuring 
their  members  upon  Ihe  a!isr«smcnt  plan  are  nor 
debarred  by  the  laws  of  Michigan  from  Irana 
acting  business  in  that  State,  and  that  tbe  insur- 
mis^ionerof  (liatState  has  not  refused 
certificates  of  authority  to  transact 
n  that  Stele,  to  such  Ohio  cnrporationa 
as  can  and  will  comply  with  the  laws  of  tba 
State  of  Michigan.  It  is  also  alleged  In  tha- 
answer  that  the  petition  was  filed  at  tbe  insti- 
gation of  '■  The  People's  Mutual  Benefit  Asso- 
ciation of  Westerville,  Ohio,"  which  corpora- 
tion, on  or  about  the  24tb  of  October,  1888. 
made  application  to  the  insurance  commis- 
sioner of  Michigan  for  authority  to  do  business 
in  that  Slate,  but  was  refused  such  auUiority, 
because,  upon  examin«tion,  il  was  sscerlained 
its  business,  in  part,was  that  of  endowment  in- 
surance, which  the  laws  of  Hicbigan  did  not 
permit  corporations  orgoniTed  on  the  asseaa- 
ment  plan  to  do. 


tbe  State  until  tbey  shall  have  deatfinated  an  agent 
therein  upon  whom  prooen  ma;  l>e  served,  confers 
Jurisdiction  upon  a  clioult  court  of  the  Dnited 
States  Blttlns  In  aucli  State  over  an  action  bj  a  oltt- 
lon  of  the  State  against  an  Insurance  company  of 
anothei  Btate,  oommenoed  by  serrloe  upon  an 
atrent  therein,  deelicDBted  by  It  under  the  statute. 
Ex  partt  ScbuUen  barker,  96  U.  a  SB8  (M  L.  ed.  853). 

No  foreign  Insurance  company  oan  lake  Dre  risks 
wlttiln  tlie  State  ot  Ulohtgan  unless  authorized  by 
tbe  DOmmlssiODer  of  Insurance.  Hartford  F.  Ins. 
Co.  V.  Insurance  Oomr.  II  West.  Rep.«3Z,T0 Mich. tSS. 

Tbe  statutes  of  Utasouri  make  It  iho  duty  of  a 
lorelfrn  Insurance  company  deeiring  to  transact 
bUBlnesB  In  theSInle  to  flie  with  tbeauperlutendent 
ot  the  Insumncn  department  a  written  Instrument 
deetKnating  someone  as  agent  to  receive  service  of 
procen.  A  slierltt's  return  on  a  writ  of  gamlsh- 
ment  served  "on  one  of  theagents"la  Insuffldent. 
Gates  V.  Tusten,  4  West.  Bep.  aSS,  8B  Ho.  ISL 

It  makes  tbe  certtflcd  copy  ot  tbe  certificate  evl- 
denoe  of  authority  to  do  liuslneaa  In  the  Statfl. 
Amerlcun  Ins.  Co.  v.  Smith,  S  West.  Rep.  HB,  IS  Mo. 

Where  a  foreign  company,  undertaking  to  prove 
tbe  eztstenoe  of  Ita  ccniflcale  to  oarry  on  business 
for  several  years,  omits  proof  of  tbe  year  In  ques- 
tion, the  submission  of  the  question  to  the  Jury, 
whether  It  had  authority  to  do  businesi  at  ttiat 
Uma,  Is  proper.    Ibid. 

The  mere  absence  from  a  reoorder^  offloe  Of  a 
oertlQcate  Inued  to  a  foreign  corporation,  will 
warrant  the  lufereuoe  that  DO  I 
isiB.   nxd. 
8L.R,A. 


Tbe  Leglalalure  bai  fixed  no  llmtt  as  to  tha 
amount  of  cash  business  these  companies  may  dot 
and  U  the  law  fs  detective  In  this  n^pect.  tbe  rem- 
edy must  come  from  the  law-making  power.  Stats 
V.  Manufnoturera  Uut.  F.  Ins.  Oo.  8  WesL  Bep.  258, 
SI  Mo.  au. 

In  New  York  the  J^egfalature  did  not  tnt«nd  t» 
prohibit  suoh  adjustments  by  uncertified  agents  Ot 
fire  Iniuranoe  compaoleB  of  other  States  and  for- 
eign eountrlcB,  where  there  appeared  to  be  noth- 
ing unlawful  In  the  ooatnct  out  of  which  the  in. 
dcbtedoesi  had  arisen.  People  v.  OUbart,  U  Hun. 
SO. 

Under  the  Nebraska  Statuta  a  foreign  bianranav 
company,'  to  be  authorised  to  transact  bualneas  in 
Nebraska,  must  tw  possessed  of  at  least  pXOJKO  at 
actual  paid-up  oairital,  exclusive  ot  any  assets  of 
such  company  depiMltod  fn  any  oth^  Btats  or  Ter- 
ritory.  Stale  T.Benton,  2GNeb.su. 

Tbe  provision  of  the  Wisoonsin  Statute  whleb 
Inpoeea  a  penalty  upon  every  life  or  aooldent  lo- 
suranoe  company  doing  buatueaa  la  Wlsconsla 
whiob  fails  to  file  tbe  annual  statement  thereby 
prescribed,  doea  not  apply  to  a  noniealdent  oorpo- 
ratlon  which  has  not  been  licensed,  although  doing 
business  wtthin  the  Stale  In  violation  of  law.  Stat* 
V.  TTnlted  States  Mut.  Accident  Aaro.  O  wis.  TH. 

Tbe  SUtute  ot  Wieoonsln  which  enacts  tbat  a 
corporation  organized  In  another  State  shall  not 
transact  business  within  Its  limits  unless  It  agrees 
In  advance  that  It  will  not  remove  Into  the  federal 
courts  any  Suit  that  may  be  commenced  against  It 
by  a  cltlxen  of  Wlsoonaln,  la  repugnant  to  the  Con- 
stitution ot  tha  Doited  BUttea,  and  void:  and  tha 
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IBK.     BfTiTM  OF  Ohio,  w  «W.  Atti-Qsk., 

TIm  defendant  also  filed  a  BUpplemental 
aciwer  (so  called),  \tbicb  charges  that  tbe  su- 
perinleDdcDt  of  InsuraDce  hiu  embodied  ia  Ibe 
uiDnal  report  nfaicb  be  ia  required  to  make  to 
the  Geoerai  Assembly,  relating  to  Ihe  conduct 
acd  conditioD  of  all  ioeuraace  companies  dmog 
business  in  Ihia  Stare,  a  statpmeal  to  the  effect 
that  he  has  lawfully  revoked  the  autboiiCy  of 
the  defendant  to  do  bucioess  In  Ohio  after 
April  1,  1689,  aiace  which  time  It  has  been 
doing  business  in  tbls  State  without  authority 
of  law;  and  tliat  he  has  omitied  'o  make  any 
Matement  In  his  report  showing  tbe  condition 
of  the  defendant  Company. 

By  this  pleading.  It  is  sought  to  make  the 
superintendent  of  insurance  a  party  to  tbe  ac- 
tioD,  and  enjoin  bimfrom  making  such  report. 

The  case  is  submitted  upon  dcmuirerato  the 
luwer,  and  tbe  supplemeatat  answer. 

Metirt.  David  K.  WatMn,  AttyQen.. 
and  R.  A.  Harriaon  (or  plaintiff. 

Mr.  C.  D.  Robertson,  for  defendant: 

Corporations  of  tbe  clasa  of  this  defendant, 
by  the  provisions  of  ^  8830.  Rev.  Slat.,  are  not 
subject  to  tbe  laws  of  this  Slate  relating  to  life 
insurance  companies,  and  are  not  required  to 
receive  annual  renewals  of  auihorilv. 

State  Y.  ilvtval  Protection  Atto.  38  Ohio  St. 
V>,8tate  T.  Standard  Life  Atto.  88  Obio  8t.  281. 

To  be  permitted  to  do  fausineaa  in  this  Slate 
forel^  companies  are  simply  required  to 
comply  with  tbe  laws  of  this  State  regulating 
like  companies  and  organizations  in  this  State, 
■Dd  obtain  from  tbe' superintendent  of  inaur- 
uice  a  certificate  of  such  compliance. 

BtaU  T.  Hoore,  38  Ohio  SL  10. 


I.  J,,  delivered  tbe  opinion  of  the 
It  U  contended,  in  behalf  of  tbe  plaioUlt,  that 


,  Wbsibbm  Uhiom  U.  L.  i&  a.  Sociktv,      i:>1 

the  defendant  Is  not  entitled  to  carry  oa  its 
business  of  Insurance  In  this  Siaic.  and  that  it 
Is  therefore  exercising  Ita  franclii-<ea  here  in 
conlravenlion  of  law,  because;  (1)  Obio  corpo- 
lelions  organized  under  section  SiiSOof  ihe  Re- 
vised Statutes  are  not  permitted  lo  do  business 
in  the  State  of  Hicbi^n  on  Bubstsntially  Ibe 
Esme  basis  and  limllaiions  as  they  are  in  Ohio; 
(3)tbelaw  under  whicb  tbe  defendant  is  organ- 
ised aulborlzea  it  to  entnge  in  Ihe  husinens  of 
insuring  lives  on  the  plan  of  asscRsmeats  upon 
surviving  nnemtiers,  without  other  restriction 
than  that  policy  holders  shall  have  an  insurable 
interest  In  Ibe  lives  of  the  members,  nbiob 
companies  orgnnized  for  Die  luiitvial  protection 
of  its  tnetnbe'ra  wltbin  this  Stale  ore  not  per- 
mitted to  do;  and  (8)  the  defendant  bas  failed 
lo  comply  with  the  laws  of  tbis  State,  which 
require  (hat  such  corporations  shall  obtain  an- 
nually, from  tbe  suptrinleudent  of  insurance, 
a  cerlidcale  of  authority,  and  licenses  to  Iheir 
agents,  to  do  business  in  this  Stat«. 

1.  Tbe  business  of  life  insurance,  and  tha 
terms  and  condiliona  upon  which  foreign  com- 
panies may  be  admitted  lo  carry  on  that  busi- 
ness, are  regulated  in  tbis  Stale  by  atatule:  and 
tbe  right  of  tbe  defendant  to  transact  ita  busi- 
ness of  insurance  within  Ihe  Stale,  if  possessed 
by  it,  must  be  derived,  It  is  conceded,  from 
g  SS30e,  Rev,  Slat.,  which  fs  as  follows:  "Any 
corporation,  company  or  associalion  organiiej 
under  the  law  of  any  othi^r  Slate  lo  insure  lives 
of  members  on  the  asacssmcnt  plan,  and  au- 
thorized to  transAci  Ibe  business  contemplated 
in  aection  8680,  shall  be  permitted  to  do  such 
business,  to  wit;  the  business  conlemplaled  In 
section  8680,  in  this  Stale,  by  firat  complying 
with  tbe  laws  of  the  State  of  Ohio,  regulaliog 

a  orations,  companies  or  associations  organ- 
tor  tbe  mutual  protection  of  their  members 


forml^  to  tliia  Statate  H  aba  void.    Homeliu.00. 
V.  Korae,  87  U.  &  EO  WalL  «5  fiS  L.  ed.  8851. 

I  iDfDrmation  under  Acta  18B1. 
_  ,.  m  agent  with  receiving  risks  for  Insur- 
■Doe  In  behaU  o(  a  forelsn  Insurance  companr 
wbleh  baa  not  oomplled  irlth  the  Statute,  muat  al- 
lc«fl  BBBured^  name.  State  r.  Hover,  a  Kew  Eng. 
BeiL  Ml,  »  Tt.  4Sa. 

AtaMotorv  leffWotion. 
Under  Iowa  Code.  I  1151.  providing  that,  whera 
another  Stats  Impoaes  prohlbltlona  upon  Iowa  In- 
nuanoe  oompanlei  doing  bnafauia  therein,  the  law 
of  niob  State  ahsU  be  the  law  of  Iowa,  as  against 
iDKiTBOce  oompanlts  from  suoh  State  dolag  tiusl- 
Qoa  Id  Iowa,  there  need  not  t>e  anj  entoroement 
tn  mdi  other  State  of  the  prohibition  Imposed  on 
w  companies.  Tbe  existence  of  such 
I  aafflde    '  '        ■  .       .  - 

Tbe  lillDoli  atatntor;  provision  that,  whenerer 
tBj  ntbet  State  shall  require  minoli  Inauranoe 
BoanJaDles  doing  bustneaa  therain  to  d^ioatt  and 
pa^a  greater  amount  than  the nUDOi*  laws  require 
of  such  eompanlcsL  tlien  companies  of  euob  8tal« 
itofng  baslneM  In  IUIdoIb  shall  ba  required  to  par 
or  deposit  tbe  same  amount  vt  tax  or  Uoense  fee, 
hrmmnfsttr'TratlTinirnittrtrBawirfi^B  lav  taring 
an  addiaonal  burden  upon  lUtnois  companlea, 
wbellier  anr  auob  oompanlea  are  dofnn  buslntw 
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A  etatul«  of  Now  York  providing  that  If  anr 

State  shall  require  a  greater  depoali  of  semiritlea  or 
parment  of  any  kind  from  a  corporation  of  New 
York,  than  trom  forelvn  oorporatlous  of  other 
Btatea,  a  corporation  of  such  State  In  Now  York 
■hall  Iw  required  to  make  tbe  same  deposit  or  par- 
ment,doea  not  "deny  to  any  person  wllbln  Ita  Juris- 
diction  the  equal  protection  of  the  lava."  Pblla- 
delphla  Itre  Ano.  v.  New  York,  IIB  U.  &  110  (90  L, 
ed.aai. 

Article  1, 1 1,  U.  B.  Const,  giving  oltlzena  of  oach 
State  aU  prlvllcns  and  Immunities  of  oltlzeus  In 
the  States,  doee  not  apply  to  corporatlona.    IMit 

Tn  accordance  with  the  poller  of  Minnesota  and 
of  the  Interstate  law  of  Comity,  foreign  Insuranoa 
oorporaClons  are  allowed  to  carry  on  buslnefls  In 
that  Slate.  A  foreign  corporation  which  has  oom- 
plled with  Ulnneeola  laws  should  not,  as  measure 
or  retaliation,  by  torce  of  the  retaliatory  SUtuto 
(Hion.  Qen.  Stat.  chap.  it.  1 209).  be  excluded  from 
doing  tHislness  In  Minnesota,  upon  ths  ground  that 
the  laws  of  the  Slate  where  such  foreign  corpora- 
don  was  created  would  exclude  oorporatlons  of 
MInneaota  from  doing  buslneu  there,  unltas  11  Is 
clearly  apparent  that  such  La  theelleotof  the  for- 
eign law.  The  proper  eiloct  of  tbe  statutes  of  Now 
York  In  this  particular  being  considered  doubtful, 
and  Ihe  manner  of  their  practical  administration 
being  undlHOlosed.  a  Judgment  of  ouater  against 
the  Sell  York  corporation  was  refused.  Slato  v. 
Fidelity  A  C  Ina.  Co.  30  Hlnn.  BBS. 

Que  tmrranCo  la  a  proper  proceeding  to  try  the 
right  of  a  foreign  corporation  to  aairy  OD  lis  oov- 
poiate  bualneaB  In  Minnesota.    IbVL 
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iTlLhIn  thU  State,  upon  obtalolog  fmm  the  m- 
peTialendeot  of  lasurHiiceof  tbU  State  a  certifl- 
cate  of  tucb  compllHnce,  vhicb  certificate  aball 
Dol  be  granted  until  such  foreign  corporation, 
cornpno;  or  association  sbell  bare  appointed  an 
agent  oraltorne;  wilhiD  Ibis  State  upoD  whom 
service  of  process  mav  behad.  Provided,  tbat 
the  su  peril!  ion  dent  of  insurance  shall  not  be  re- 
quired to  issue  ccrliflcales  to  do  business  in 
oiiiu  to  an  agent  of  any  auch  corporation, 
company  or  aesociation  organized  In  any  Stale 
In  which  auch  OIjIo  corporations,  companies  it 
associations  are  not  permitted  lo  do  bi^uess  on 
subslBiiliidU'  llie  same  basis  and  limitalioDB  as 
they  are  in  "Oblo." 

In  view  of  the  proviso  contained  in  this  sec- 
tion. It  becomes  Imporlant  to  determine  upon 
vliat  basis  slid  limitations  Ohio  corporations 
are  pcrniiltcd  to  do  business  in  Ohio.  These 
ore  Bfircrtnined  by  reference  to  section  SOSO  and 
3630c  of  the  Revised  StaLutes,  The  former 
section  is  as  follows: 

"Sec.  SliSO.  A  company  or  association  may 
be  orgnniiied  to  transact  the  business  of  life  or 
accident  insurance  on  the  assesfment  plan,  for 
the  purpose  of  mutual  protection  and  relief  of 
ils  meD!t)ers,  and  for  the  payment  of  stipulated 
sums  of  money  to  the  fomilica  or  heirs  of  the 
deceased  memieTS  of  sucb  company  or  associa- 
tion, and  may  Kceive  money  either  by  volun- 
tary donation  or  coolribulion.  or  collect  the 
same  liv  assessment  on  lie  members,  and  may 
accumulate,  invest,  distribute  and  appropriate 
the  same  in  such  manner  as  it  may  deem 
proper;  tbat  all  aecumulotiona  and  accretions 
Ibereon  shall  be  held  and  used  as  the  property 
oE  the  members  and  in  the  interest  of  the  mem. 
ber«,  and  sball  not  be  loaned  to,  used,  appro- 
priated or  invested  forlbebcneQtof  any  oliicer 
or  mnna^ret  of  such  company  or  assoelalion; 
and,  provided,  that  no  company  or  association 
sball  Issue  a  ccnifical«  for  u  greater  amount 
Iban  sueh  company  or  BSSOcialioD  sball  be  able 
to  pay  from  the  proceeds  of  one  assessment; 
and  sucb  company  or  association  sball  not  be 
snbjcct  to  the  preceding  sections  of  this 
chaplet." 

It  ia  provided  in  section  SOSOc  that,  •'  no  sucb 
corporation,  company  or  association  issuing 
endowments,  certificates  or  policies,  or  under- 
taking, or  promising  to  pay  to  members  durins 
life  any  sum  of  money,  or  thing  of  value,  or 
cerllQcaie,  or  policy  guoraDteeing  any  fixed 
amount  to  be  paid  at  death,  eicepl  such  fixed 
amount  or  endowments  shall  be  conditional 
upon  the  same  being  realized  from  the  assess- 
ments mB<teon  membemto  meet  them,  sball  be 
permitted  to  do  business  in  this  Slate,  until  tbey 
shell  comply  with  the  laws  regulating  regular 
mutual  life  msura nee  companies." 

Whatever  powers  auch  companies  possea 
are  derived  eiclusively  from  the  laws  of  this 
State,  and  the  limitslfons  and  restrictions  im- 
posed upon  them  by  those  laws,  both  with 
respect  to  the  classes  of  bu.^iness  tbey  may 
transact,  and  the  mode  of  doinff  it,  operate 
upon  them  as  welt  when  doing  business  out- 
aide  of  the  State  as  within  it  Their  corporate 
rapaciiv,  in  tbese  respects,  cannot  be  enlarged 
by  the  laws  of  any  other  Slate  In  wbieb  Ihey 
ma^  be  permitted  to  do  business.  By  the 
plam  provisioni  of  these  Statutes,  no  company 
organized  under  section  8080,  unlea*  it  com- 
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filies  with  the  laws  regulating  regular  mutual 
Lfe  insurance  companies,  can  issue  any  policy 
guaranteeing  any  fixed  amount  to  be  paid  at 
death,  "except  sucb  amount  shall  be  condi- 
tional upon  tbo  sanje  t>eing  realized  from  the 
assessments  made  on  members  to  meet  them." 
In  other  words,  the  obligation  of  i2ig  policy, 
and  the  only  one  the  company  can  thus  con- 
tract, is  to  pay,  upon  the  death  of  the  member, 
such  sum,  and  only  such,  as  may  be  realized  . 
from  the  assessments  made  oa  members  to 
meet  iL  The  policy  does  not  create  an  uncoo- 
ditiona!  obligation  to  pay  the  amount  specified 
in  It,  nor  has  the  company  corporate  Miwer  to 
issue  such  policy,  or  contract  such  obligation, 
in  this  State  or  elsewhere.  Then  tbose  com- 
panies, BO  organized,  which  do  comply  with 
the  laws  regulating  mutual  life  insurance  com- 
panies, are  authorized  to  issue  endowment  pol- 
icies, undertaking  lo  pay  members  "  during 
life,  any  sum  of  money  or  thing  of  value,"  and 
policies  guaranteeing  a  fixed  amount  to  ba 
paid  at  death.  These  are  the  basis  and  limita- 
tions upon  which  auch  companies  are  author- 
ized to  do  business  in  Ohio,  and  the  question 
to  be  determined  here  ta  whether  tbey  are  per- 
mitted by  the  laws  of  Michigan  to  do  businesa 
ibere  upon  substantially  the  same  basis  and 
limitations.  It  is  not  enough  that  they  be  per* 
mitted,  there,  to  esercise  some  of  their  fran- 
chises, or  transact  a  part  only  of  the  businesa 
they  are  authorized  to  do  in  Ohio,  but  tbey 
must  there  be  permitted  to  do  substantially 
the  same  business  upon  substantially  the  same 
terms  and  conditions  as  they  are  in  Ohio.  If 
by  the  laws  of  Michigan  any  substantial  limita- 
tien  or  restriction  is  placed  upon  sucb  Ohio 
companies  in  regard  to  the  character  or  extent 
of  the  business  they  may  transact  there,  to 
which  they  are  not  subject  in  Dhio.  it  cannot 
be  said  that  they  are  permitted  to  do  business 
there  upon  substantially  the  same  tiasis  and 
Umitalions  as  they  are  in  Ohio. 

By  section  15  of  the  Michigan  Statute,  under 
which  it  is  admitted  by  the  ilnswer  the  defend- 
ant was  reorganized,  it  is  provided  that  "  every 
policy  or  certificate  Issued  by  any  corporation 
in  that  Stale  and  doing  business  under  that 
Act,  and  promising  a  payment  to  be  made 
upon  a  contingency  of  death,  or  of  diaability 
by  accident,  sball  specify  the  sura  of  money  ft 
promises  to  pay  ujion  such  contingency  insured 
against,  and  the  number  of  days  after  satisfao- 
tory  proof  of  the  bappening  of  such  contin- 
gency at  which  sucb  payment  should  be  made: 
and  that  upon  the  occurrence  of  such  con- 
tingency, unless  the  contract  shall  have  been 
voided  by  fraud  or  by  breach  of  ils  condilioo, 
the  corporation  shall  be  obligated  to  the  bene- 
ficiaries of  such  payment,  at  the  time  and  to 
the  amount  flpecifled  in  the  policy  or  certifi- 
cate; and  that  this  indebtedness  shall  hava 
priority  over  all  indebtedness  thereafter  .in- 
curred, except  as  provided  In  case  of  the  dis- 
tribution of  assets  of  an  insolvent  corporation.** 
And  section  IT  of  the  same  Act  provides 
that  no  corporation  or  association  organized 
under  the  laws  of  any  other  State  for  tne  pur- 
pose of  insuring  lives  or  furnishing  aoctdent 
indemnity  upon  the  co-operative  assessment 

6 Ian  shall  be  authorized  to  do  business  in 
lichlgan  until  it  ihsll  have  obtained  a  cerlifi- 
cite  A  auUiority  from  Um  commissioiMr  of 
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iDsorance  of  that  State;  and  tbat  no  aucb  cer- 
tificate of  Authority  shall  be  Isaued  unless  the 
coTporation  or  aeaiacialion  applying  therefor 
"haa  in  force  pol idea  of  insurance  upon  which 
the  proceeds  of  one  asseeemeut  will  pay  ilie 
bigbeat  amount  insured  upon  each  of  the  lires 
of  Ibe  memlteia  for  which  tha  asseasment  is 
levied,  the  full  amount  agreed  to  Ik  paid  upon 
ihe  deaih  of  any  one  membr,  and  tbat  it  is 
psying,  and  for  twelve  months  next  preceding 
has  paid,  the  hi;g;beGt  amount  named  in  its 
policies  or  ccrtificatee  in  full." 

Thus  it  appears  that  by  the  laws  of  Uichi- 
gan  every  policy  issued  by  a  corporation  in 
Ibat  State  "  promising  a  payment  to  be  mniie 
upon  a  contingency  of  death,  ,  .  .  shall  spccifv 
(he  sum  of  money  It  promises  to  psy,  .  .  .  and. 
upon  the  occurrence  of  such  contingency,  .  .  . 
the  corporntioD  shall  be  obligated  to  tlie  bene- 
ficLariesof  such  payment,  .  .  .  to  the  amouot 
specified  in  the  policy,"  and  no  ccrtificsle  of 
authority  to  do  businesa  in  Hlchigau  sball  be 
issued  to  any  corporation  or  aasoclatiou  or^n- 
ized  under  Ibe  laws  of  any  other  State  unless 
for  the  twelve  montbs  next  pretedin^  it  baa 
paid,  and  is  paying,  the  full  amount  named  in 
its  policiea,  nor  unless  it  lias  in  force  policies 
upon  which  the  proceeds  of  one  asaessment 
wiU  pay  the  highest  amount  insured  upon  the 
lives  of  the  membetsfor  which  the  assessment 
IB  levied,  the  full  amount  agreed  to  be  paid 
npoD  the  death  of  any  one  member.  While, 
as  we  have  already  seen,  corporations  organ- 
ised unier  tbe  Ohio  Statute  are  not  obligated 
to  pay  ibe  full  amount  apecifled  in  tbe  policy, 
hat  only  such  sum  as  may  be  Tcnlizea  from 
issesBiuenta  made  on  its  members;  and  their 
policiea  moat  so  provide.  They  are  incapable 
of  making  any  ether  contract,  or  Issuing  any 
policy  of  insurance  not  so  condilioned.  unless 
Ihey  comply  with  tbe  laws  legulsting  mutual 
Itfe  insurance  companies;  in  which  event  they 
are  permitted  In  Ohio  to  issue  endowment 
policiea. 

It  is  admitted  by  tbe  answer  that  tbe  lawa  of 
tbe  State  of  Michigan  do  not  permit  endow- 
ment policies  to  be  issued  or  conlracls  of  tbat 
kind  to  be  made  by  corporations  organized 
do  bnsineag  on  tbe  assessment  plan,  and  for 
Ibat  reason  the  commissioner  of  insurance  of 
ihat  State  refused  to  issue  his  certificate  of 
authority  to  an  Ohio  company,  orguQi7«d  un- 
drraection  8680,  to  do  business  in  that  State. 

Whether,  therefore,  the  Ohio  corporation 
does  or  does  not  comply  wilh  the  lawa  ref^u- 
ktiiig  regular  mutual  lite  insurance  companies, 
it  ii  Qot,  in  either  event,  permitted  to  do  busi- 
aeas  in  tbe  Stale  of  Michigan  upon  substan- 
tially the  same  basis  and  limitations  aa  it  ia  in 
Ohio. 

2.  Does  the  defendant  come  within  the  dass 
of  companiea  which,  under  the  provisions  of 
section  8630,  may  be  admitted  to  do  business 
in  this  StateT  It  will  be  observed  tbat  only 
companies  organized  under  (he  laWa  of  any 
other  Slate  to  insure  tbe  lives  of  members  on 
Iba  aaHessment  plan,  and  autborlzed  to  transact 
the  business  contemplated  In  section  3680,  are 
entitled  to  do  bnsiness  in  thia  State;  and  fur- 
tbermore,  tbal  it  is  only  tbe  business  conlem- 
plaled  In  section  8480  Ihat  such  companiea 
iball  be  permitted  to  transact.  The  language 
of  tbe  Statute  Is:  "Any  corporation,  com- 
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pany  or  association,  organized  under  tbe  lawa 
of  any  other  State  to  insure  lives  of  memLers 
on  the  assessment  plan,  and  authorized  to  [rtins> 
act  the  business  contemplated  in  section  3680, 
shall  be  permitted  lo  do  such  business,  lo  wit; 
the  business  contemplated  in  seclinn  S«30,in 
this  State,"  upon  the  conditions  tberein  speci- 
fied. As  often  as  the  question  baa  been  pre- 
sented, it  has  been  held  by  this  court  that  sec- 
tion 8680  does  not  coniemplate  or  permit  tbe 
business  of  insuring  the  lives  of  members  other- 
wise than  for  the  benefit  of  their  families  and 

In  State  v.  Moore,  SS  Ohio  St.  7,  It  is  decided 
that  "a  company  of  another  Stale  organized 
for  insuring  lives  upon  the  plan  of  assessment 
upon  surviving  members,  without  limitation, 
does  not  come  under  the  class  of  companies  pro- 
vided for  in  station  3830.  Tbat  section  does 
not  embrace  companies  insuring  tbe  lives  of 
members  for  the  beoi'fit  of  others  than  their 
families  and  heirs." 

And  in  State  Y.  Mocre.  89  Ohio  St.  486,  the 
relalor.  a  New  York  corrorollun,  orgnnized  on 
the  asscsBinent  plan  and  authorized  Uy  the  law 
governing  it  (o  bsue  policies  payable  to  the 
legal  representatives  of  the  member,  or  to  any 
beneficiary  designated  by  such  member,  sought 
to  compel,  by  mandamus,  the  insurance  com- 
missioner of  (his  Slate  to  issue  to  it  the  neces- 
sary certificate  entitlinic  it  lo  do  business  in 
this  Slate.  But  the  writ  wasrefuscd.  Dnyle, 
J.,  in  the  opinion,  after  quoling  the  afove 
paragraph  of  Ibe  syllabus  in  State  v,  Moore,  38 
Ohio  St.  7,  says:  "  Tbe  principle  thus  an- 
nounced must  exclude  the  retutor  unless  tba 
law  has   been   changed   by  subsequent  legis- 

The  legislation  has  not  in  this  respect  been 
changed.  It  is  admitted  by  tbe  picediugs  that 
the  defendant  ia  authorized  by  the  Ian  of  its 
reorgaoizalioa  lo  issue  policies  on  tlie  lives  of 


rest  in  such  lire. 
By  section  15  of  Iho  Michigan  Statute  set 
out  In  tbe  petition,  it  Is  provtdi.'d  that  corpo- 
rations doing  business  under  the  Act  shall  not 
issue  any  policy  "upon  a  life  io  which  (he  bene- 
ficiary bas  not  an  insurable  inleresl;"  and  it  is 
further  provided  by  the  same  section  that  any 
mem l>er  "sball  have  tbe  right  at  any  time,  witn 
tbe  consent  of  such  corporation  or  association, 
and  with  tbe  consent  of  the  beneflciary,if  he  be  a 
creditor,  to  make  a  change  in  bis  beneficiary," 
within  certain  speciSed  limits;  and  farther, 
tbat  "such  corporation  sfasll  not  issue  policiea 
or  certificates  to  beneficiaries  as  a  creditor  or 
creditors  that  do  not  state  tbat  they  are  for  col- 
lateral security  payable  as  the  interest.of  such 
beneficiaries  may  appear;  and  in  every  such 
case  said  creditor  or  creditors  shall  only  be 
entitled  to  such  portion  of  the  amount  Insured 
(not  exceeding  the  face  of  the  policy)  as  aball 
cover  the  indebtedness  of  tbe  member  lo  said 
creditor  at  Ihe  date  of  bis  death.  And  section 
17  of  the  same  Statule  provides  that  "no  cor- 
poration or  association  organized  or  doing 
business  under  or  by  virtue  of  tbe  laws  of  any 
Slate  or  Territory  of  the  United  States,  or  Dis- 
trict of  Columbia,  or  foreign  countrv.  for  tbe 
purpose  of  Insuring  lives,  or  furnishing  acci- 
dent indemnity  upon  the  co-operative  assess- 
ment plan,  shall  be  authorized  to  do  business 
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In  the  State,  tiDlil  It  sball  bave  obtained  &  cer- 
tificate of  Bulliortty  from  the  coimnis-ioner  oC 
fnsuraDCe  of  tbfs  Stale,  aB  hereafter  provided; 
nor  unless  the  State,  or  Territory  of  the 
United  Slates,  or  District  of  Columbin.  or 
foreipi  country  under  whose  laws  Fuch  corpo- 
ration or  aasociation  la  orfcaoized,  sliall  extend 
the  rigbt  to  eucb  corporatiooB  of  tbia  State  to 
do  liusincsa  iu  Bucb  Slate,  Territory  of  the 
United  States.  District  of  Columbia  or  foreign 
country,  upon  similar  conditions  to  those  in 
this  Act  prescribed."  The  defetidaot  is  there- 
fore not  entitled  to  carry  on  ita  buBintss  in  this 
fitnte,  and  the  superintendent  of  inaurancemay 
ricbthilly  withhold  from  it  license  andautbor- 
ilv  to  do  BO, 

3.  It  is  alleged  in  the  ansirer  that  the  euper- 
Intendencof  insurance,  on  the  13tb  day  of  Sep- 
tember, l&'O,  autboriiied  the  defendant  to 
tTHDsact  busincaa  in  Ibia  Slate;  but  it  ia  sdmit- 
ted  Ibat  neitber  the  defendant,  nor  any  agent 
of  the  defenijftnt,  has  ruceived  any  certiflcate 
or  license  from  bim  aince  that  dale,  and  that 
It  has  continued  to  carry  on  its  business  in 
Ohio  nilliout  other  license  or  authority  than 
that  IJTSt  granted  it. 

The  claim  of  the  defendant  ia  that,  when  it 
obtained  from  the  superintendent  of  insurance 
the  ceiLlficute  provided  for  in  section  3080a,  it 
\sti  placed  in  all  respects  upon  the  same  foot' 
Ing  as  companies  or^nized  under  section  8630, 
and  ia  therefore  entitled  to  the  benefit  of  the 
last  clause  of  that  section,  -which  provides  that 
"sucb  company  or  association  shall  not  be  sub- 
ject to  the  preceding  sections  of  this  chapter." 

We  regard  the  case  o(  Stale  v.  Moore,  88 
Ohio  Bt.  T,  decisive  of  this  claim,  adverse  to 
Ibc  defendant.  The  relator  in  that  case 
claimed  ibat,  by  reason  of  tbe  clause  referred 
to  in  section  3630,  and  the  provisions  of  the 
Supplementary  Act  of  April  12,  1880,  which 
enacted  section  3e8i)«Eub3lantially  as  it  la  now, 
so  far  as  it  affects  tbis  question,  it  was  exempt 
from  the  operation  of  section  S0O4,  which  was 
then,  and  is  now,  in  the  same  chapter  with 
section  3680.  Tbe  Statute  under  which  tbe 
relaior  in  that  case  was  organized,  authorized 
it  to  engage  in  Ihe  business  of  insuring  livea  on 
Ibe  plan  of  assessments  upon  its  surviving 
members,  without  other  restrictions  than  that 
the  policy  holders  should  have  an  interest  in 
the  livea  of  members;  and  it  was  held,  as  be- 
fore noticed,  that  such  companiesdid  not  come 
within  tbe  provisions  of  section  8030,  and  that 
the  relator  was  subject  to  the  preceding  sec- 
lions  of  the  chapter.  In  the  opinion  of  the 
court.  White,  J.,  says: 

"The  character  of  the  company  or  associa- 
tion authorized  to  do  business  under  section 
8680  ia  thus  described  In  the  section:  '  A  com- 
pany or  association  may  be  organized  for  tbe 
purpose  of  mutual  protection  and  relief  of  Its 
members,  and  for  the  payment  of  stipulated 
•urns  of  money  to  tbe  families  or  heirs  of  tbe 
deceased  members  of  such  company  or  associ- 
ation, and  may  receive  money,  either  by  volun- 
tary donation  cr  contribution,  or  collect  the 
same  hy  assessment  on  its  members  .  .  .  and 
Buch  association  shall  not  be  aubjcct  to  Ibe  pre- 
ceding sections  of  this  chapter.  It  is  compa- 
uica  and  asgaciaiiona  of  this  character  alone 
that  are  exempt  from  the  operalioa  of  the  pre- 
ceding secliona  of  the  Act;  and  this  exemp- 
8  L.  R.  A. 


Hon  Is  allowed  on  account  of  tiM  Hmited  nat- 
ure of  the  life  insurance  they  are  authorized 
to  assume,  being  cooltncd  to  insurance  for  tbe 
benefit  of  thefamiliesand  heirs  of  members.'" 

We  have  already  aeen  that  tbe  defendant  I* 
engaged  in  the  business  of  insuring  livea  upon 
tbe  plan  of  aBsessmenla  upon  surviving  mem. 
bers  without  other  restriction  tban  that  policy 
holders  shall  have  an  insurable  interest  in  the 
lives  of  the  members,  and  is  not  within  tbe 
class  of  companies  provided  for  in  section 
3S80,  and  theteforenot  exempt  from  Ihe  opera- 
tion of  the  preceding  sections  of  that  chapter. 

One  of  these  sectionE,  8604,  provides  that 
"no  company  organized  by  Act  of  Congress, 
or  under  Ihe  laws  of  any  otiier  State  of  tbe 
United  States,  shaU  transact  any  business  of 
insurancein  this  Slate  until  it  procures  from 
tbe  superintendent  of  inaurance  a  certiflcate  of 
authority  so  to  do;"  and  It  further  provides 
that  DO  "person  or  corporation  shall  act  as 
agent  for  any  such  company  in  procuring  ap- 
plications for  insurance,  taking  risks,  or  in  any 
manner  transacting  the  biislnesa  of  insurance, 
until  such  person  or  corporation  procures 
from  the  superintendent  of  insurance  a  license 
so  to  do."  And  by  the  provisions  of  sec- 
tion 8016.  all  licenses  so  granted  "shall  con- 
tinue in  force,  unless  suBpended  or  revoked, 
until  Ihe  Srst  day  of  April  of  the  year  next 
after  tbe  dale  of  their  Issue."  We  are  of  the 
opinion  that  Ibe  license  granted  to  the  defend- 
ant and  Its  agents  on  tbe  13th  day  of  Septem- 
ber, 1886,  expired  on  tbe  first  day  of  April 
ensuiug,  and  that  since  that  time  the  defend- 
ant has  been  doing  business  in  this  State  with- 
out authority  of  law. 

4.  The  defendant,  availing  itself  of  the  rule 
that  the  demurrer  searches  the  record  and 
leacbes  the  first  defective  pleading,  contends 
that  the  facts  averred  in  the  petition  do  not  en- 
title the  plaintiff  to  tbe  relief  demanded.  It 
appears  from  the  petition  that  tbe  defendant  Is 
a  corporation  organized  under  tbe  laws  of  tbe 
Stale  of  Michigan,  and  tbe  contention  of  the 
defendant  is  that  qw>  fcarrante  cannot  be 
maintained  aralnst  It  in  tbis  Slate,  because  it 
can  be  ousleo  of  its  francbiaes  only  by  tho  sot- 
ereignty  which  beslotved  them.  Undoubtedly, 
tbe  francbiRes  whlcb  a  State  has  conferred  up- 
on a  corporation  cannot  be  taken  from  it  \if 
tbe  act  of  another  Stale,  or  by  the  judgment 
of  its  courts.     Morawetz,  Priv,  Corp.  §  669. 

The  purpose  of  this  action,  however,  is  not 
to  deprive  'the  defendant  of  the  franchises  wltb 
which  it  baa  been  invested  hv  tbe  lawa  of  the 
State  creating  it,  but  to  inquire  into  its  author- 
ity to  carry  on  lis  business  in  Ibis  State,  and, 
if  found  to  be  exercising  its  franchises  in  this 
Slate  in  contravention  of  tbe  laws  thereof,  to 
oust  it  therefrom.  It  is  provided  by  section 
0761  of  the  Revised  Statutes  that  tbe  civil  ac- 
tion of  quo  warranto  may  be  brought  in  the 
name  of  the  Stale  against  a  corporation  when 
It  claims  Or  has  exercised  "a  franchise,  privi- 
lege or  right  in  contravention  of  law." 

There  can  be  no  doubt  of  the  power  of  tbe 
Legislature  to  prescribe  tbe  terms  and  condi- 
tions upon  which  foreign  corporations  may  be 
admitted  (o  do  business  in  this  State. 

It  was  held  in  W.  U.  Teleg.  Oo.  v.  Jfajw.  88 
Ohio  St.  521,  that  "foreign  corporatiooa  can 
exercise  none  of  their  franchises  or  powers 
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«lthlD  tbls  Htale.  except  b]r  coinfly  or  leglila- 
tire  GOnient.  That  consent  ma;  be  upon  Buch 
temu  and  couditionB  aa  the  General  Aasemblv 
under  its  legislative  power  mkj  impose."  It 
was  aaid  by  Jobnson,  J.,  in  llie  opinion  in  that 
case,  that  foreign  corporaiioDS  "may  be  ei- 
daded  from  the  State  altogether,  or  admitted 
on  nich  terms  bb  Ibe  State  ma;  prescribe." 
B^oia  czennsing  their  franchises  in  this  Slate, 
midicOTporatioaamust,  of  course,  comply  with 
the  conditions  so  imposed.  Without  such 
compliance,  the  exercise  of  their  franchises  in 
the  Btate  ivould  be  in  contravention  of  the 
lawi  of  the  Slate,  and,  as  just  nnttced,  g  6TS1, 
BeT.  Stat., expressly  authorizes  llie  action  otquo 
varranto  to  be  brought  by  (he  Stale  against  a 
corporation  which  claims  or  haa  exercised  a 
franchise  or  privilege  in  contravention  of  law. 
Thia  8lstu(«  IS  not  limited  to  corporations  or- 


gsniiied  nnder  the  laws  of  Ohio,  tint  applies  to 
corporations  generally.  If  It  had  been  Intend- 
ed to  confine  Ibe  application  of  the  Statute  to 
domestic  corporations,  apt  language  for  that 

?urpose  would  doubtless  Lave  teen  employed. 
Fe  bold  that  a  foreign  corporation  which  ia 
carrying  on  its  businees.  and  making  contracts 
la  that  behalf,  in  thisBlate,  is  exercising  Here- 
in its  corporate  franchises,  from  wbich,  when 
exercised  in  contravention  of  the  laws  of  the 
Slate,  it  may  be  ousted  by  proceedings  in  qua 

The  proper  judgment  in  such  case  ia  not  to 
oust  the  corpoiation  from  the  franchise  of  be- 
ing a  corporation,  or  from  any  of  the  fran- 
chises conferred  on  it  b^  the  law  of  its  crea- 
tion, hut  from  the  exercise  of  its  franchises  in 
tbU  State. 

Demurrgr*  tuttaiMd,  aftdJudfftMiil^outttr, 


OREGON  SUPREME  COURT. 


HOSES,  Sapt., 
800THERN  PACIFIC  a  CO.,  Appt. 
t....Or.....) 
*I.  nMpn»Tlaioiuof<niratatiitein4044, 
4048)  piWldlngthAt.  if  a,  railroad  Iblla 
Co  Ibne*  lt>  md  a^lnat  IIts  stook.  It  shall  be 
liable  for  the  Injuries  ram  ItJnr  from  such  lailuie, 
•Head  notes  br  I>osd,  J. 


eto.,  do  not  extend  or  apply  to  depot  ffroundat 
and  Id  the  abeonce  of  neg-llgence,  the  oompanr 
Is  not  liable  for  atook  killed  thereon. 

8.  In  tlila  8tB.to,  the  eommon-lAW  ml* 
requiring:  every  man  to  keep  his  stock  within  his 
Incloeuce  [scot  Id  force,  snd  from  Its  early  settle- 
meal  all  kinds  of  stock  have  been  allowed  tonia 
atlarseupon  unlnoloaed  lands. 

8.  In  th(M«  joriadltitlona  in  wlilcb  the 
common-lAw  rule  prevaila  that  the  owner 
of  cattle  Is  bound  to  keep  tbem  In  his  own  lu- 


OmneetteuC 
Ibe  iatj  of  a  lallroad  oomponr,  under  Conn. 
Gen.  BtaL,  I EBCC.  to  f  enoe  the  tides  of  it«  road  "ex- 
eopt  at  such  plaiw  or  places  as  tha  rait  mad  commls- 
•lODenstudl  adjudge  tbem  uDneoeaaary,"  does  not 
reqolTe  a  oompanj  to  build  a  fenoe  between  tis 
track  and  tbatof  aDoCberoompanrrunQlng  nearlr 
IMiallel  ttaorewlth,  although  tho  latter  compaav 
lUls  to  build  a  fence  od  either  side  of  Its  track.  Bee 
note  to  Oallaffber  v.  New  Tork  Jt  M.  &  B.  Go. 
»4ConnJ  S  L.  B.  A.  TV. 

iOtnod. 
ite  makes  It  tbe  dutj  of  raflroad 
ot  and  maintain  fenoee  suitable 
irevent  cattle,  borees,  sbeep  and 
liecB  from  setting  upon  their  road."  CUIcaoo  Ji  A. 
B.  Co.  *.  Cmpheuour.  80  QL  U& 


A  railroad  oompany  Is  liable  for  the  value  of  oat^ 
tie  klllad  by  leason  of  lu  failure  to  maintain  a  f  anco 
l>T  keeping  gate  &atODlugs  secure,  which  It  was 
bound  by  contraet  to  do.  Chicago  *  A.  B.  Co.  v. 
Baniea,  US  led.  lak 

Wbere  tbe  right  of  way  was  oonveyed  In  oon- 
rideratJon  ot  a  oovenant  to  fence,  the  oompany  Is 
liable  for  tlie  value  of  animals  killed  throuxh  lis 
failure  to  fenoe.  and  for  pasturage  Inlured  by  tree- 
paalng  animals,  and  tor  the  loss  of  tbe  Increased 
value  Ot  property  wblob  would  have  resulted  It 
the  oovenont  had  been  oomplted  with.  Louisville, 
N.  A.  k  C.  B.  Co.  V.  SuDuier,  S  Weat  Bep.  863,  lOS 
Ind.  tlK  jAulerllle,  H.  A.  *  C.  R.  Co.  v.  Moore.  2 
WtgL  Sap.  ns,  KM  Ind,  UO;  Logansport,  a  ft  Bi  W. 
B.  Uo.  V.  Wray.EE  Ind.  B7& 
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Where  the  railroad  companv  might  have  fenced 
Its  right  of  way  at  the  place  where  theaaimal  went 
upon  tbe  track  and  was  killed,  tbe  company  was 
held  liable,  although  negliirence  was  not  obarged. 
PennsylvoDla  Co.  v.  Duohip,  11  West.  Bep,  87,  lU 
Ind.es. 

One  In  posBOHJan  of  sheep,  acoountsble  for  thelT 
return  or  for  any  Injury  to  them,  with  the  right  to 
halt  their  Inarofwa.  Is  (be  owner  wtthla  tbe  Intent 
of  the  Btaluta.  giving  a  rlfcht  of  recovery  agatnet 
a  railroad  tor  animals  killed  where  tbe  road 
is  not  securely  fenced.  New  York.  C  ft  St.  L.  R, 
Co.  V.  Auer,  3  West.  Rep.  BHa.  106  Ind.  SIB. 

Bo  the  t>orrower  or  tenant  of  an  animal  stands  In 
the  relation  of  an  owner  to  Che  oompany  on  whoee 
right  of  way  an  Injury  occurs.    JMd. 

Where  a  liilroad  oompany  maintains  a  bridge  in 
aueh  oondltlon  tliBt  animals  may  enter  upon  it  from 
a  puoUo  highway,  the  railroad  la  not  securely 
fenoed.  anclnnatl,  H.  ftL  B.  Co.  r.  Joaea,«  Weel^ 
Rep.  006.  Ill  Ind.  SES. 

Oantrlbutory  negligence  Is  not  a  defense  to  an 
action  based  upon  a  statute  Imposing  the  duty  on 
railroad  companies  to  fence  ttaeir  right  of  way. 
Tbe  disregard  of  this  duty  is  nit  simply  negligence 
but  a  tort.  JeffenonvlUe.  M.  ftl.  R.  Co.  v.  Etoaa. 
m  Ind.  MS;  Louisville,  N.  A.  ft  C.  B.  Co.  v.  Chhill, 
B3  Ind.  HO:  Louisville,  N.  A.  ft  C  R.  Co.  v.  White- 
sell,  ffi  Ind.  SB7:  Welty  r.Indlanapollsft  V.R  Co. 
g  WeeL  Hep.  SIS,  IDS  iDd.  ffi.  See  note  to  Dennis  v. 
Louisville,  N.  A.  ft  C  E.  Co.  and.}  IL.  B.  A.  MS, 

A  raflroad  company  oannot  claim  exemption  for 
any  time,  after  It  begins  t^e  movement  of  trains, 
on  tbe  ground  that  It  should  havea  reasonable  time 
after  the  oonatruotloo  Of  the  road  within  which  to 
buUd  na  fenoee.  Glandon  v.  OUcago,  M.  ft  SL  P. 
B.  Co.  n  Iowa,  UT. 


See  also  16  L.  R.  A.  110. 


Obeoon  Supreub  Cocht. 


olomuCi—lt  faaoKrtilfi/  held,  tboush  vltb  Bome  ei- 
oeptlODS,  thiit  If  he  sutten  them  to  go  at  large, 
and  (be  cattle  strar  upon  the  railrciBil  track,  and 
are  Injured  or  killed,  the  companj  Ib  not  Usble, 
iinl(«  the  conduot  of  Its  aReoEs  Id  the  minBge- 

4.  Oa  the  other  luuid.  Id  those  JorlBdloCloiu 
In  whlob  the  oommon-law  rule  as  to  the  dutj  at 
the  owner  of  oat  tie  to  keep  ttaem  within  hlB  own 
iDclofliire  Is  not  In  torcB,~U  f«  held,  that  a  pl&lntlff, 
!□  atlowlDg  hia  stock  to  run  at  large,  oommlCs  no 
QDlawtulact,  Dor  la  gkilltj-  of  an  omission  of  ordl- 
Darroare:  and  If  such  stock  strar  upon  an  unln- 
olosed  ntilroBd  track,  and  are  Injured  or  kUled, 
whether  they  are  rlKhtfully  there  or  not,  he  Is 
not  KUllty  of  contributory  nesHgenoe,  but  the 
eoTDpanr  Is  liable,  unices  It  or  its  a^entaeierolsed 
ordinary  care  or  bMII,  In  the  management  of  Ita 
train,  to  prevent  iheir  Injury  or  destruction. 

6.  Tlie  principle  IB  tbttt  m,  r»ilw»y  com- 
pany is  liable  in  damsg^a  for  Injurlestostock 
throuith  Its  DEgilgence,  where  the  plafntlfT  con- 
tributed to  the  Injury  no  further  than permlttinjf 
hia  stock  to  run  at  Inrae.  Such  negllgpnce.  It  It 
maybe  called  negligence. is  not  the  proilmale 
cause  of  the  Injury,  nnd.  In  the  sense  of  the  law, 
does  not  onnatltuto  oontiibutory  negllKCDoa. 
lUiajier,  Cb.  J.,  dlMcnd.) 
(February  U.  leMf 

APPEAL  by  defendant  from  a  judgmenl  of 
tbc  Circuit  Court  for  Linn  County  in  favor 
of  plaintiff  in  an  aclion  to  I'ccDver  daniHc«sfor 
the  dealliofplainliEF'a  horse,  wbich  wosollc^ed 
to  linve  resulted  from  the  netrligence  i>f  defend- 
ant's servants.     AMniitd. 

Tlie  facia  BuflSciently  appear  in  the  opinion. 


...  .  owned  by  the  plain- 

killed.  The  ananer.  after  making  th» 
usual  denials,  sets  up  separately,  aa  a  defense, 
that  the  Injury  aud  damajcea  were  caused  b? 
the  contributory  negligence  of  the  plaintiff,  all 
of  whicb  he  denied  in  iiis  reply.  There  was  a 
trinl  bad,  resulting  io  a  verdict  and  Judgment 
for  the  plaintia,  from  which  this  appeal  la 

By  his  brief,  the  counsel  for  the  defendant, 
who  is  Ibc  appellant,  says  that  the  appeal  in- 
Tolvea  but  one  question:  "What  ia  the  lia- 
bility of  a  railroad  company  for  an  injury 
done  by  a  moving  train  to  a  hor^  running  at 
large,  and  seeking  pasturage  upon  the  depot 
grounds  of  the  company,  with  the  knowledge 
and  permission  of  the  owner?"  This  question 
arises  out  of  an  exception  to  a  modification  of 
an  instruction  asked,  and  Is  as  follows;  "  If 
the  jury  lielieves  from  the  evidence  that  Ihe 
plalntiS  voluntarily  permitted  bis  horse  to  run 
at  large,  and  tbc  horse  was  accustomed  to  pas- 
ture on  the  depot  grounds  of  the  defendant, 
and  wsntlered  on  the  railroad  trock,  and  was 
killed,  Siich  conduct  by  the  plaintiff  would  not 
preclude  a  recoveo-  in  this  case  by  tbe  plain- 
tiff, unless  the  dufendanfa  servants  exercised 
the  ordinary  care  of  prudent  men  in  running 
tbe  train  at  the  time  of  tbe  accident.  In  this 
case,  U  you  believe  from  tbe  evidence  that  the 


'Where  defendant  oould  be  charged  with  a 
knowledge  of  a  gnp  In  the  fence,  the  Jury  might 
Slid  that  the  mulca  got  through  tbe  gap  and  were 
killed  by  reason  of  the  want  of  a  fence.  Aocolav. 
Cbicago.  B.  &  Q.  it.  Co.  7D  Iowa,  Itj. 

But  an  iustmcUoD  that  where  cattle  getoniTsIl- 
road  DQ  aocoimt  of  the  want  of  fences,  wbere  tbe 
tight  to  a  fence  exists,  and  are  killed  by  the  cars, 
ttaocumtiaDy  Is  liable  whether  the  cattle  are  run- 
ning ut  large  or  not,  U  erroneous.  Brentner  v. 
Uhicago,  U.  1 81.  F.  H.  Co.  6S  Iowa,  580. 

Although  a  horae  may  be  "crazy,"  If  he  gets  upon 
the  track  of  a  railroad  through  thewantof  afeuoe, 
wbere  tbe  right  to  fence  exists,  and  tor  want  of 
latelllgenae  runs  ahead  of  tbe  engine  on  tbe  track, 
when  he  might  e<eape  on  either  side,  and  so  runs 
Into  a  tiTldge  and  Is  killed,  without  being  struck  by 
the  engine,  the  company  la  liable,  notwllhatandiag 
the  horse's  want  of  Intelllgeooe  and  the  mnnner  of 
bis  death.    Uaton  v.  Central  Iowa  &.  Co.  TO  Iowa, 

n*. 

Railroad  companies  need  not,  under  the  Iowa 
Aot.  build  fonoea  so  high  that  they  will  never  be 
covered  wlibsnow;  nor  need  thoyremovethesnow 
and  drifts  from  the  fences,  but  only  sulBoient  to 
keep  stock  olf  from  the  track.  Fatt«n  v.  Chicago, 
M.  i  St.  P.  B.  Co.  TB  Iowa,  1S». 

Id  an  action  for  the  value  of  stock  killed  on  a 
lallroad  track  by  reason  of  the  want  of  a  fence, 
plaintllt  la  not  entitled  to  In  tercet  on  bli  damag(« 
prior  to  the  Bnding  of  the  verdict  Brontner  v. 
Chloago,  M.  &  SL  P.  B.  Co.  as  Iowa,  SOi, 

JUIchlgan. 
Under  Comp.  Laws,  I  WW,  the  neglect  to  erect 
or  msiritola  fenoes  along  tbe  line  of  the  rood  will 
render  the  corporation  owning  the  road  liable  for 
the  consequent  damage*.  Under  Laws  IBSI,  p.  lEIt, 
8  L.  R  A. 


the  Injured  party  bas  tbe  right  to  elect  agolnat 
which  corporation  he  will  prooeed.  Boy  City  A  B. 
8.  R.  Co.  T.  AusUn,  SI  SUsh.  390. 

A  railway  company  Is  liable  for  the  damages  t»' 
suiting  from  tbe  Insufficiency  or  want  of  repair  of 
Its  fenoes.  In  tbe  atiaeooe  of  any  proof  showing  an 
extraordinary  cause  for  suoh  condition.    Ibid. 

Wbere  a  railroad  track  crosses  a  highway  diago- 
nally, and  the  oompnny.  In  fencing  Its  right  of  way, 
leaves  a  space  between  tbe  termination  of  Its  fence 
and  tbe  feoce  of  the  adjacent  owner,  it  violates  Ita 
duty  In  fencing  Its  right  of  way:  and  where  a  hone 
escaped  by  reason  of  defecllve  fencing  of  that 
apace,  and  went  upon  the  track,  where  It  waa  ^ 
killed,  the  company  la  liable.  Coleman  r.  flint  Jt 
P.  H.  it  Co.  1  Week  Bep.  US.  «  Ulch.  IBO. 
Kbinttota. 

A  railway  company  la  liable  lor  damages  to  an 
abutting  farm,  rendering  its  uae  len  valuable, 
caused  by  a  failure  to  fence  Ita  road.  Nelson  v. 
Minneapolis  ib  St.  L.  B.  Co.  U  Hlnn.  181. 

The  measure  of  damages  Is  the  depreciation  In 
tbe  ittntal  value  of  the  tarm;  and  evidence  Of  any 
fact  tending  to  ahow  how  and  to  what  extent  tbe 
absence  of  a  railway  fence  Injiirlouelyafleeled  tbe 
value  of  auob  use  Is  oompetent.    ititd. 

Tbe  owner  of  animals  Ulled  by  a  railroad  train 
la  not  chargeable  with  contributory  negligence, 
where  they  cecape  and  get  upon  an  unfcnced  rail- 
road tPBrft  without  hla  fault.  Coi  v.  Bfinneapolla. 
&  B.  U.  &  A.  B.  Co.  U  Minn.  IDl. 

Where  a  railroad  occuplesa  puhlioatreetinaoltT 
or  village.  It  Is  not  obliged  or  entlued  to  fence  tta 
traeka  and  thereby  obstruct  the  street  and  Interter* 
with  Its  use.  BIppe  V.  Odcago,  U.  A  8L  P.  B.  Co. 
{Ulnn.lGL.B.  A.  »i. 
.    PermltUDg  a  feooe  tt 
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plidntiff  WM  guHt;  (4  negltgeace  io  allowliiK 
hiB  boree  to  be  upon  the  depot  erounds.  and 
ihat  sncb  negligence  contributed  to  the  acri- 
deDt,iti1l,if  you  believe  tbat  ttaeaccident  could 
hare  been  Bvoided  by  the  exercise  of  ordinary 
care  and  diligence  on  tbe  part  of  the  defendaot, 
itae  defendant  ta  liable." 

Tbe  facts  upon  nbicb  tbU  instruction  vhs 
based  were  to  this  effect:  That  tbe  evidence 
tended  to  show  thtit  tbe  borse  tras,  at  tbe  time 
he  waa  strurk  by  Ibe  locomotive,  running  at 
large  on  the  depot  grounds  of  tbe  defendant  in 
the  Town  of  Tangent,  and  that  tbe  locomoi  ive 
waa  attacbed  to  one  of  the  regular  passenger 
trains  which  passed  through  the  town,  nortb 
to  soutb,  at  1  o'clock  P.  M.,  and  was  upon  Ihe 
Tegular  lime;  that  the  engineer  slf^Hled  his  np- 
prusch  to  tbe  station  by  soundiiif;  Ibe  ubislle 
•cfaen  about  300  yarda  dittaol  (bercfrom.  etc.; 
ibat  tbe  borse  was,  during  all  of  aaid  lime,  and 
prior  to  the  £rsC  sounding  of  Ihe  whistle  for 
Ihe  station,  running  at  larce  at  or  near  paid  de- 
pot grounds,  and  had,  at  different  times  pre- 
viously to  said  day,  tieen  seen  occnFidniilly  [las- 
luring  upon  said  depot  grounds;  that  plainliff 
rt^iJ^  in  said  town,  and  about  700  feet  away. 
from  raid  depot  grounds;  that  there  is  a  con- 
flict of  evidence  as  to  wbal  tbe  speed  of  tbe 
train  was  when  said  borse  w.ia  first  seen  to  go 
upon  Ihe  track,  and  aaid  alarm  whistle  was 
founded,  or  as  to  whether  or  not  said  speed 
was  slacked  before  the  horse  was  overtaken  by 
the  locomotive,  and  as  to  whether  or  not  the 
en^neer  endeavored  to  and  could  have  stopped 
the  train  after  tbe  horse  went  upon  the  track, 
and  before  be  was  atmck  by  the  locomotive, 


the  speed  of  tbe  train  when  tbe  borM  went 

upon  Ibe  track,  and  before  be  was  struck  by 
tbe  locomotlTe,  being  variously  estimated  by 
witnesses  at  from  eight  to  twenty  miles  per 
hour,  and  some  of  tbe  wilneases  testifying  that 
the  speed  of  tbe  train  WS9  coBitHOtly  lessened 
before  tbe  hoi-^  was  struck,  while  olber  wit- 
nesses testified  that  they  could  not  perceiyetbat 
the  speed  of  Ibe  train  was  at  all  dimlniabcd  Im- 
tween  tbe  aoundiugof  the  alarm  and  (lie  strik- 
ing  of  the  horse.  The  engineer  testified  tbat, 
immediately  upon  sounding  Ihe  alarm  whistle, 
he  applied  tlie  brolws.  reversed  the  engine  and 
did  all  that  was  in  bis  puwcr  to  do  towards 
stopping  tbe  train,  which  was  running  about 
three  miles  an  hour  wbeo  the  horse  wss  struck. 
Olber  wiinessea  testified — who  were  alandinji 
on  the  platform,  some  300  yards  distant — that 
tbe  enirineer  did,  and  some  that  be  did  not, 
check  ilic  lipeed  of  the  train  before  striking  the 

These  facts  Bhovr.(l)  that  Ibe  injury  to  the 
borse  occurred  on  tbe  track,  on  the  depot 
grounds:  aod  (2)  ibat.  as  the  horfie  had  been 
seen  prior  to  the  day  of  tbe  acoidtnt,  occasion- 
ally, to  pasture  on  tbe  depot  grounds,  it  is  pre- 
'  sumed  that  be  was  suffered  to  run  at  large  wiltk 
tbe  consent  of  his  owner,  and  strayed  upon  tbe 
track  under  the  circumstances  indicated;  and 
(3)  that  there  is  a  conflict  of  evidence  as  to 
whether  the  engineer  endeavored  Io  check  the 
speed  of  the  train  before  strilting  tbe  horse,  but 
none  that  be  did  not  aoiiod  tbe  alnrm  whistle, 
and  turn  the  atenm  Ihrovisb  the  cylinder  eocks, 
to  drive  the  horse  from 'the  track.  Upon  lhi» 
State  of  facts,  tbe  coDtention  of  the  appellant 


of  neirUercnoe^    Hovorka 

K.Oa.31Wnn.SSL 

Under  Gen.  Stat.  1878,  ohap.  31, 
be  allowed  <n  the  district  court 
luBtlce'B  court,  in  coaes  of  neBJlBence  Id  tailing  to 
fenoe  a  nwd.    BotUnuoele  t.  CUcaKO,  U.  &  BL  F.  K. 
Co.  U  Minn.  at. 

The  BtBtuta  dose  not  make  ratlmad  companies 
Uable  tor  damages  done  by  cattle  trespasalDE  upon 
tbeir  lands  and  paaslnir  thence,  by  reason  of  a  lall- 
nre  to  build  fences,  to  tbe  lands  of  adjoining  oitd- 
era.  Tbe  Uabllltvln  such  cnae  iaupon  tbeowner 
of  tbe  cattle.  Gowan  v.  Bt  Paul,  B.  *  T.  F.  B.  Co. 
BIUnD.3S& 


r.  Minneapolis  Jk  Bt  Ji. 


Rev.  Stat.,  1 809.  RJvinB  double  damages  for  Injury 
to  Etock  In  consequence  of  the  raUroad  companr^ 
flilinB  to  fence  Its  line,  ta  ooniitltut tonal.  Ho. 
Const,  ait.  2.  H  SO,  30.  art.  1  I  GS,  art.  11,  I  S;  11th 
Amend.  U.  B.  Const  I  1;  Hlnes  v.  Hlssourl  Fac 
B.  CO.  1  West.  Bcp.  lU,  m  ilo.  tZB;  Hamilton  v. 
MHv^iin  Pac  a  Co.  1  West.  Itep.  TU,  SI  Mo.  86; 
Pliilllps  r.  Missouri  Pao.  K.  Co,  2  West.  Rep.  478,  BS 
Mo.  HO;  DHvla  v.  Hannibal  ft  Bt.  J.  R.  Co.  1  W^t. 
Bep.  713,  IB  Mo.  App.  123;  Lepp  v.  St.  iMuts,  I.  M,  ft 
8.  B.  Co.  2  West.  Rep.  lOB,  ST  Ho.  13«;  McBride  v. 
Kansas  aty.  St.  J.  ft  a  a  R.  Co.  2  West.  Rep.  S23. 
B)  Ho.  App.  tU;  Trios  v.  Hannibal  ft  St.  J.  R.  Co.  IB 
U0.1S8. 

A  railroad  company  not  fencing:  Its  right  of  way 
pnnuBDttoOeocralStatate  neglects  apuMicduty, 
■ad  exposes  Itself  to  an  action  for  damages  result' 
tav  tberefrom;  and  the  Imputed  negllfienoe  Isee- 
(atdiabed  by  proviog  the  point  of  Injury  and  the 
absvooe  of  a  fence.  Qlie  Stock  Iaw  of  1S83,  to  re- 
iOain  domestic  animals  from  runnlnff  at  larffe.  ooD- 
■ttcntes  DO  dof  enae  to  the  aeUon.  Royle  v.  Missouri 
Pw.  B.  Co.  1  West  Bep.  BJO,  21  Ho.  App.  lie. 
SL.R.A. 


It  la  the  place  where  the  animal  got  on  the  road, 
and  not  where  It  was  killed,  that  flics  the  liability 
of  tbe  compuoy.  Rev.  Stat.  I  808;  IShret  v.  Knnsae 
Clt}-.  St.  J.  ft  C  a  B.Co.  2  West   ttcp.  SU,  110  Ho. 

App.  aai. 

Owueta  of  stock  are  notrequlredtokecp  up  their 
cattle,  or  to  keep  them  off  tJie  track.  Davis  v.  Han- 
Diliul  ft  St.  J.  R.  Co.  mpro. 

The  Mlaeouri  Stetute  hiys  on  railroad  oompantc* 
the  obligation  of  fencing  I  heir  tracks  nlimg  "en- 
closed or  oultlvatsd  Belds."  Watcn.  Stat.  310.  311, 
1 13;  Blggerstaff  v.  St.  Louis.  K.  G.  ft  N.  R.  Co.  W- 
Mo.  Hi7.  Compare  Shulton  v.  Bt  Louis,  K.  a  ft 
N.  B.  Co.  flO  Ho.  112. 

Bev.  Stat  ISn.  1 8CS,  eiprossly  rcqulrea  dpfcodant 
to  fence  unlncloecd  laads;  and  the  facts  that  tb« 
mare  which  was  Injured  Oy  tbe  can  siniyed  away 
from  plain tlirs  premises,  got  upon  the  commons, 
and  theopo  found  Its  way  thcouBh  the  gate  on  the 
road,  oonalitute  no  defense,  Duncan  v.  St.  Loula, 
I.  M.  ft  B.  R.  Co.  B  West  Rep.  282,  Bl  Ho.  «T. 

Arallroadoompsny  la  liable  for  neglect  to  fenc«. 
where  the  Injury  la  Inflicted  by  the  cars  of  another 

Ing  the  road.  Bllvcr  v.  Ranaas  City,  Bt.  U  ft  C.  B. 
Co.  S  W(st  Rcp.iafl.  21  Uu.  App.  S. 

Where  the  Issue  was  nhvtber  the  animals  got  on 
the  track  at  a  point  where  It  was  required  by  law 
to  erect  and  tnalntaln  a  lawful  fence,  tbe  queetloa 
of  ncgllgenoe  did  not  arise;  defendant  became 
amenable  to  the  penalties  of  tbe  statute,  wticthor 
negligent  or  not  Hmlch  v.  St  Loula,  L  U.  ft  S.  R. 
Co.  B  West  Bep.  28S,  91  Mo.  6S. 

Tbe  statute  nlvea  the  rlirht  to  sue  for  Injury  oo- 
currlng  any  where  on  the  road,  eioept  Where  It  waa- 
Inclosed  by  a  lawful  fence,  or  crosaed  by  any  pub- 
lic highway.  BBdclltfev.StLoul8,I.U.ftB.K.Ca. 
T  West  Rep.  301,  BO  Mo.  137. 

It  exaots  or  the  railroad  oompaoy  a  4e«ne  at 
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Ir,  (I)  tbilt  ihs  depot  grouodB  are  not  Included 

■ivUliin  the  iutentino  of  Ihu  law  requIrlD;' rnit- 
TOHdt  to  be  tuncedi  and  (2)  (bnl  lb e  plaintiff,  io 
-allon  ing  bis  boi^e  to  rua  at  lariK,  end  stray 
upon  the  ilc|K)t  grouod?  aod  track,  wliere  be 
-W99  killed  by  a  moving  train,  was  KUllty  of 
■TfiniribQtury  Degligence  wbich  precludea  his 
rigjil  of  recovery. 

Tlie  Innguiige  of  the  Statute  making  railroad 
companies  liable  for  killing  stock  "  upon  or 
near  any  unfenced  track  of  any  railroad  in  this 
State,  wbeaever  sucb  killing  or  iDjiiry  id  caused 
by  any  moving  train  or  eorlae  or  cars  upon 
lucb  Irack,"  is  broad  enough  (o  Include  that 
fttrC  of  tbe  track  nbicb  iscontigiious  to  its  sta- 
tions or  depots.     Or.  Code,  t^^  4044,  4045. 

Taking  it  literally,  the  Statute  would  apply 
to  the  entire  track  of  the  railroad,  wbich  would 
uecess-irily  include  such  parta  of  the  track  as 
lie  upon  il£  depot  or  Btation  grouads,  tbereb; 
rendering  the  railroad  company  absolutely 
liable  to  tbe  owner  of  any  stock  injured  for  an 
«mis«iOD  to  fence  Its  track  upon  its  defrat  or 
station  grounds.  But  sucb  a  construction  Is 
not  conaisteut  with  the  reason  of  the  Statute, 
flr  the  ioleotion  of  this  enactment.  In  viewof 
tbe  busioeea  tranaactlons  at  depot  grounds,  it 


is  aa  mucb  for  the  public  conTeoleDce  that  It 

should  he  o^oed  and  unfenced  as  public  high- 
ways, to  wbich,  applying  thestricl  letter  of  the 
law,  the  Statute  would  nUo  extend  at  the  places 
where  the  railroad  track  crosses  such  hiahways. 
The  purposes  for  which  these  are  to  be  used, 
and  the  right  of  public  conveolence,  are  iocoa- 
sistent  wiib  tbe  obligations  to  fence  at  such 

S laces,  or  to  incur  tbe  liability  created  by  tbe 
tatoie,  and  cannot,  therefore,  be  held  to  apply 
to  depot  grounds,  nor  to  public  road  crossiogs, 
nor  to  tbe  streets  of  cities  or  TJIiages. 

lo  Davily.  Burlingtond:  M,B.B.C<>..^Iovr^ 
554,  Wright,  J.,  said :  "  The  language  is.  'its 
road,'  and  we  do  not  believe  that  this  includea 
depot  grounds.  True,  these  grounds,  includ- 
ing gwitches,  side  tracks,  etc.,  may  he  a  part 
of  the  road.  This  is  not  denied  for  many  pur- 
poses, and,  indeed,  most  purposes.  And  jet 
we  cannot  think  that  the  Legislature  contem- 
plated these  as  a  part  of  the  'road'  by  the  Stat- 
ute under  consideration."  Within  tbe  priocipla 
thus  declared,  on  account  of  tbe  impracticabil- 
ity of  fencing  auch  places,  we  do  not  think  tha 
Statute  applies  to  depot  grounds;  and  so  it  baa 
often  been  held  ijy  the  courts.  1  Rorer,  Rail- 
roads, 622,  e2S,  and  noU;  AleJiUan,  T.  <t  3.  F. 


-oare  anO  viKltanoe  tn  looking  after  \W  fences,  com-  ' 
meneurale  with  the  peril  lo  life  and  propertr;  and 
(he  iloctrine  of  oonljibutory  ncsHseDOe  doea  not 
«ppl7.    DuvlBv.  HHimttial  ftBt.  J.  R.  Co.  supra. 

It  is  only  liable,  after  feaoes  bave  once  been 
erected  oa  required  by  law,  for  a  negllirent  failure 
to  malNt.ita  suoti  fenoee.  and  is  entitled  to  a  reason- 
able time  In  which  to  make  repairs.  King  v.  Clil- 
«auo.  K.  I.  ft  P.  K.  Co.  B  West  Rep.  Bl,  BO  Mo.  KXI. 

Knowledge  of  defects  and  failure  to  repair,  by 
the  ptalDtUr.  will  not  prevent  his  recovery  of  dam- 
«sea  for  hom  killed  by  reason  of  defects  In  a  fence 
wLtcli  It  wee  tLe  duty  of  tbe  oompany  to  repair, 
«nd  of  wbose  condition  it  bad  notloe.  Wilsun  v. 
St.  LouIb,  I.  M.  ft  S.  B.  Co.  B  West.  Bcp.  STl,  87  Mo. 
431. 

Where  a  railroad  company  erected  Its  fence 
■crU88  tbe  t>ed  of  a  creek  at  a  time  when  the  creek 
was  full  of  water,  and  when  the  oreek  dried  up  a 


t  belov 


•bow  a  neattfrent  omission 

mnlntiila,  a  Icoco.    Scldors  v.  Kunaas  aty.  F.  S.  ft 

«.  K.  U).  1  Wi!BLRe]j.43a.ieUo.  App.  331. 

Altboiig-b  the  oompuny  bud  built  aluwFulfence 
«crOBB  a  hollow  or  branch,  yet  whore  tbe  tension 
of  the  wires  drew  tbe  posts  up,  leaving  a  space  t>e- 
low,  and  the  defect  was  shown  to  bave  existed 
more  ttian  two  weeks,  the  Jury  might  i of  er  netill- 
Cenoe  on  the  part  of  the  oompany.  Davis' v.  Han- 
nltjal  ft  St.  J.  R.  Co.  mtpra. 

A  rallrnad  company  Is  not  liable,  without  proof 
«f  negligence,  for  Injury  lo  animals  at  a  point 
where  It  Is  necewary  for  the  transaction  of  Its  bugl- 
nese  that  the  road  should  not  be  fenced.  Robinson 
T,  SI.  Loula,  L  M.  ft  S.  B.  Co.  S  West.  Rep.  131,  El 
Uo.  A  pp.  111. 

Statutory  provlslona  for  double  damaftea  for  In- 
juries caused  by  stock  breaking  over  a  fence  from 
the  tmok,  and  for  repair  of  the  fence  at  the  cost  of 

Louis.  1.  M. «  a,  a.  Co.  B  Weet.  Rep.  190,  I»'mo[ 
App.Ut. 

Where  damaire  H)  stock  iscaused  by  Insuffldency 
^  the  fence  put  up  by  tbe  owner,  the  company 
will  not  be  responsible.  BlKSentalT  v.  St,  Louts, 
K.  C.  ft  N.  EL  Co.  «0  Uo.  S6T. 

No  liability  for  dout>la  damages  ensuee  tor  fail- 
ure to  teooe  In  certain  localities.  Uani  v.  St. 
Lwils.  L  H.  ft  S.  B.  Co.  S  West.  Rep.  4J3, 8T  Mo.  HB. 


The  rallread  company  Is  not  liable  If  the  fenca 
wssprostratedby  a  storm,  or  thrown  down  by  ma- 
licious persona,  or  by  accident  of  auy  kind,  unless 
It  had  notice  of  Ita  condition,  or  It  had  remained  so 
long  out  of  repair  that  the  want  of  knowledge  waa 
negligence.  Tuwnlcy  v.  MiBSOurl  Pao.  R.  Co.  S 
West.  Hep.  W0.8B  Mo.  Bl. 

Where  It  wae  shown  that  the  fenocs  along  tho 
right  of  way  of  defendant  had  been  tnimed.  and 
that  there  were  gape  left  In  them  In  consequence, 
the  laots  of  ttie  ease  ipay  be  shown  by  clrrumslan- 
OC8,  as  wel  1  ns  by  direct  evidence.  Mayfleldv.St. 
Louis  ft  S.  F.  R.  Co.  B  West-  Rep.  ZU.  <n  Uo.  SW. 

For  damages  to  crops  causiNl  by  failure  of  de- 
fendant to  fence  Its  line  of  road  tbrougti  plalntltTa 
premises,  tbe  oourt  may  grant  any  relief  eonsla- 
lent  witti  the  cose  and  embraced  In  the  Issues. 
Comings  T.  Hannibal  ft  a  M.  H.  Co.  48  Ho.  G1& 


The  provisions  of  Neb.  Comp.  Stat.,  art  E.  chap. 
£,  0  13,  defining  a  "lawful  fence,"  apply  alone  to  the 
Inclosing  of  lands,  and  do  not  apply  to  the  fencinB- 
of  a  railway.  That  matter  is  governed  by  Neb. 
Camp.  Stat.,  ohap.  7S,  art.  1, 1 1.  CblCHgo,  B.  ft  Q. 
R.  Co.  T.  James  (Neb.l  Marcb  K),  ISSB. 

Tbla  latter  Statute  requires  every  railroad  oom- 
pany In  the  Slate  lo  maintain  fences  on  thesldcs  of 
lis  railway,  eicsptat  IbecroaaingBOf  public  roads 
and  highways,  and  within  the  limits  of  towns,  cities 
and  villages,  etc.    ItM. 

The  company  Is  not  required  to  fence  Its  tracks 
within  tbe  limits  of  a  Dity.  Chicago,  B.  ft  Q.  S.  Co. 
V.  Uogon  {Keb.1  Nov.  S.  ISag. 

Where  tjie  parties  by  their  attorneys  agree  In 
writing  that  certalti  stock  escaped  without  fault  of 
tbe  owner  and  were  killed  where  the  oompany  waa 
not  required  to  fenoe,  there  can  be  no  recovery. 
IlAd. 

iT«is  Forte. 

A  railroad  company  which  falls  to  build  and 
maintain  fences  on  tbe  sides  of  its  road  Is  liable  to 
the  owner  of  an  adjoining  lot,  whose  horse  Is  killed 
by  falling  Into  a  cut  through  which  the  Iraoks  are 
laid.  Orahimv.  Delaware  ft  H.  Canal  Co.  U  Hun. 
880,  IS  N.  Y.  B.  B.  SW. 

The  remedy  of  a  land  owner  for  a  failure  on  t^ 
part  of  tbe  coiponUion  Ut  comply  wlcb  the  provls- 
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R(h.r.  Bhafl,  SS  B.an.'S21, 10  Am.  ft  Eog.  K. 
K  Cu.  630,  noU. 

I  Not  b  tbere  uiylhing  in  the  complaiDt  oi 
reconl  tc  indicflte  tbat  a  recoyery  In  damRge  is 


10  Ihat  he  slrajed  upon  (be  irnck, 
«{  contribuloty  neRlisence,  »nd  is  precluded 
tram  B,  recoveiy,  Ihe  aiilhoriliesHrenot  a^eed. 
Tbere  Beems.  taowever,  to  be  a  liue  of  distloc- 
(inn  between  them  wliicb  accounts  for  Ibis  di[- 
(erence  Id  priociple,  <ivhich.  perhaps,  nould  not 
(list  nilhout  it;  and  this  is,  nbether  tbe  com- 
taoa  law  rule,  wbicb  requircE  (be  owner  of 
ttock  to  keep  tbem  In  bU  own  close,  ut  bis  peril, 
pitvulla  in  the  jurisdicilon  or  nnt.  Of  course. 
JD  any  of  tliem,  tbia  relatea  only  1o  aucb  cases 
as  are  not  williin  the  statutory  obligation  to 
fence,  or  such  places  as  are  excepted  from  Its 
operallon.  In  those  jurisdiclions  in  nbich  (lie 
tommon-law  rule  prevails,  that  the  owner  of 
cattle  is  bound  to  keep  them  in  bis  own  inclos 
nre,  it  la  quite  j^nerally  held  tbnt  if  be  Buffers 
tliem  to  go  at  urge,  aud  the  catde  siray  upon 
Iherajlrmid  track,  and  are  injured  or  killed, 

km  of  (be  Batlroad  Act  of  1851, 1 B,  nbap.  iSB.  Lani 
USi  Ib  not  conHned  to  an  aoltoD  tordaniBKM  given 
br  aid  Act;  but  be  may  enforce  the  pertormance 
ot.tlito  dutr  to  fenoe.   Jon«e  v.  Seliiman.  81  N.  T. 

m 

In  the  New  Tark  Oeneral  Railroail  Ifw.— requlr- 
•»<  erery  corporation  formed  under  It  to  erect  and 
Bulnlala  fences  on  the  aides  of  lu  road— uo  eicep- 
tloo  h  made  or  pennlgglon  nlven  for  openings  or 
Eitnforthe  use  of  the  corporation,  or  Its  custo- 
meiB.  or  the  public  senerally,  but  only  for  the  uw 
a['ad}o[nlnK  proprietor*.  Bploner  T.  New  York 
Cent  &  H.  R.  R  Co.OT  N.  Y.  ISB. 

The  aiatute  ameudlng  the  General  Hallrcad  Act 
applies  to  ■  foreltrn  corporation,  so  fur  as  such  road 
Itopea  for  use  wltbln  the  8tale.  Purdy  T.  New 
Tnrk  *  N.  H.  R  Co.  el  N.  Y.  3(3. 

II  a  railway  oomTMUiy  permits  a  portion  of  Ita 
foice  to  be  broken  down,  and  cattle  escape  through 
tbesaine  upon  the  railway  lands,  the  company  la 
Uahte  for  danuwes  dona  by  one  of  11a  eiifrliiee. 
teyden  v.  New  York  Cent,  ft  H.  R  R  Co.  S5  Hun, 
Ut. »  N.  Y.  8,  B.  TE. 

A  railroad  oompuny  iBtMuudto  build  and  keep 
In  repair  fenoes  atuuK  the  sidea  of  Ita  track,  with 
minor  bars  for  the  use  of  adjoining  owDere  at 
farm croninga.  Hunrerford  v.  Byraouau,  B.  AN. 
T.  B.  Co.  U  Hun.  8S8,  U  N.  Y.  8.  B.  Wi. 

Praprtetor«  are  tiound  to  keep  the  gates  shut, 
*lwn not  open  for  use  In  pasalng  over  the  railroad. 
IHamoDd  Brick  Co.  v.  New  York  Cent.  A  H.  EL  R 
Oi».»N.r,8.  R9S. 

A  railroad  oompany  la  not  liable  for  a  failure  to 
keep  bar-w«7B  at  farm  croaalnga  In  repair,  unless  It 
kihown  to  bare  bad  notice  that  the  bare  were 
Aovo.  BunserfordT.  Syracuse.  B.  AN.  T.  B.  Ck>. 
ifra.   8eer>anneffanT.Brbardt,TL.B.A.BeT,llB 

ffbrtA  Carolina. 
Topotoattlelnaforty-Borelleld  tbrouirb  wbtch 
a  railroad  runs  la  not  contributory  neplisence. 
fmthuDjib  thcBtookLawlslDtorea.   Uoroer  v. 
Wim»int,10ON.C.SO. 

OMo. 
^'hstv  damage  resulla  Irom  defects  occurrlnR. 
WtUuDt  the  faultorneslectofUie  company.  In  an 
8LB.A. 


I  the  company  is  not  liable  tinleasiLe  conduct  of 
I  its  ageuts  in  tbe  muiingemcnt  of  llje  train  was 
1  wanion  or  willful.  In  such  cases  the  ealtleate 
■  regarded  as  unlawfully  at  large,  and  exposed 
to  danger  bv  tbe  fault  of  tbe  owner,  which,  in 
the  event  of  their  desiniclion  by  colliaioD  wllh 
the  locotDOIlve  while  on  Ibe  track  of  the  rail- 
road, is  considered  as  Uie  direct  consequences 
of  bis  negligence,  which  will  precludG  a  right 
of  recovery  m  him  for  tlieir  iDBn,  altbough  it 
tnay  iiave  occurreil  through  (he  negllgeiice  or 
want  of  care  of  tbe  railroad  company. 

In  Tonaieanda  R.  Co.  t,  Mvnger,  G  Deolo, 
256.  which  waa  an  action  (o  recover  damages 
for  negligence  in  killing  tbe  plaintiff's  oxen  by 
tunninirover  tbera  by  a  train  while  on  the  (rack 
of  the  defendant,  the  court,  after  reaching  tbe 
conclusion  Ihat  the  oxen,  when  killed,  were 
tiespasKing  on  the  land  of  the  defendant,  under 
Ibe  comitiOD-law  rule  that  the  owner  of  CHltle 
U  bound,  at  his  peril,  to  keep  them  off  the  land 
of  oilier  persona,  says  (Beardsley,  01'.  J.):  "It 
is  not  pretended  the  act  was  done  designedly 
by  the  persons  in  charge,  but  simply  that  it  oc*- 
curred  Ihroueh  their  negligence  and  want  of 
cnre.  II  is  a  well-settled  rule  of  law  that  such 
an  action  cacnot  be  susiained  if  the  wrongful 
act  of  the  plaintiff  co-operated  with  tbe  mis- 
otherwise  Buraplcnt  fenoo.  there  Is  no  Oabllity. 
BHltlmnre  &  O.  R  Co.  v.  Bohulta,  1  Wat.  Rep.  TO.  18 
Ohio  8t  870, 

I^ere  is  nothing  which  would  obarge  s  railroad 
company,  In  the  absence  of  negligence,  with  tbe 
oonscquencesoCdefecCsln  lis  fence.    Ibid. 

Tbe  fact  that  stock  was  kept  In  a  field  adjoining 
the  right  of  war.  without  eeoaplng  through  such 
fence,  for  some  time,  is  not  Euffloienc  excuse  for 
neiflcct.    iftw. 

The  fact  that  a  t>oard  or  rail  had  fallen  ti«m  (he 
fence  without  the  oompany's  knowledge  will  not 
excuse  It  from  liability,  where  the  defect  was  at. 
tributabletoa  general  defective  condition  of  the 
fence.   ibH. 

Penn»\fiain1a. 
The  Pennsylvania  statute  requhing  a  new  road 
to  be  built  In  as  perfect  manner  as  tbe  original 
road.  Includes  erection  of  fences.  North  Hanhelm 
Twp-aApp.  iPa.)  IS  Cent.  Hep.  t8&. 
I  An  Act  requiring  all  railroads  to  be  feooed,  and 
adding  that  "all  railroad  companies  Hball.  t>erorea 
certain  date,  conalruct  end  keep  In  repair  a  eitffl- 
clent  feooe;"  and  a  supplementary  Act  making 
them  liable  for  failure  to  rence.— apply.  In  their 
general  requlremenls.  torn  road  oonstnicled after 
the  date  mentioned,  but  before  the  supplemeotary 
Act  was  passed.  Shurley  v.  New  Tort,  L.  B.  &  W. 
R  Co.  121  Pn.  611. 

The  omission  of  a  fence  where  the  track  is  paral- 
lel to  a  city  street  Is  not  evidence  ot  negligence, 
wbere  It  appeared  that  plalatlff'B  horee,  t>elng 
frightened  by  the  ordinary  ringiuv  of  tbe  engine 
bell,  backed  Into  the  moving'  engine.  Fouhy  r. 
PeuDSylvBDla  R  Oo.  iPa.)  t  Cent.  Bep.  SB. 


Under  the  Wisconsin  Statute  excepting  depot 
grounds  from  the  neoesalty  of  fencing,  a  railroad 
company  need  not  fence  Its  grounds  on  the  main 
line  of  the  railroad,  on  which  are  situated  a  water 
tank.abuildlngcontalninga  telegraph  aud  ticket 
oOcc.  and  a  place  for  eating  and  aleeptrig,  which  la 
occupied  by  Ita  station  men  and  telegraph  and 
ticket  agent,  and  a  platform  at  which  trains  stop 
to  receive  and  discharge  paaaengeiB  and  (relgbt. 
Petois  V.  Stewart,  TK  Wis.  Ut. 
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cnniuct  of  tbe  dcreodnntj  or  their  serr&Dts  to 

pioOuce  tbe  damage suelamed.  I  donot  meBn 
tbat  tbe  co-operating  act  of  tlie  plgintifl  miut 
be  wrong  In  mtcaliOD  to  call  for  ibe  application 
of  tbls  principle,  for  such  is  not  tbe  law.  Tbe 
act  maj  bave  been  one  of  mere  negligence  on 
his  purl,  j^till.  he  caunol  recover.  .  .  .  But 
injuries  ibflfclcd  by  design  are  Dot  Ibus  to  be 
excused.  A  wrong-doer  is  not  neceasnrily  bd 
outlnw,  but  may  Justly  coinplaiD  of  wanton 
Bad  malicious  ni ISO liief.  Negliiience,  bowever, 
even  (vben  (rruas,  is  but  an  oniissiun  of  duty. 
It  is  not  designed  and  intentional  miscbieF.  al- 
tbough  it  may  be  cogent  evidence  of  aucb  an 
act.  Of  tbe  latter,  a  trespasser  may  complain, 
allliough  be  cannot  be  allowed  lo  do  so  in  re- 
gard to  tbe  former," 

In  Bownan  v.  Troy  AB.R  Co.,  87  Barb.  B19, 
It  Is  held  tbat  one  who  voluntarily  Buffers  hia 
cow  to  go  at  large  in  tbe  public  slceel,  with  lo 
one  to  take  charge  of  her,  and  to  stray  upon  a 
ruilroud  track  at  a  time  when  cara  sre  pa&siog, 
la  guilty  ol  carelessness,  and  cannot  recover  fur 
injuries  to  the  cow,  happening  through  the  neg- 
ligence of  tbe  railroad  company,  DotaDiouuiing 
10  groB^  ne;;ligence.  Miller,  J.,  saying:  "His 
own  act  and  nef:l>gencc  contributed  to  produce 
tbe  injury  cum]>laincdof,  and  caused  tbcdealb 
of  Ibe  con;  and  tbcre  is  no  evidence  of  gross 
negligence  on  tbe  part  of  tbe  defendant." 

In  Maynard  v.  Botton&M.  li.Co..  116 Moss. 
480,  Gray,  Ck.  J.,  said:  "It  tbe  horse  had  been 
rij,'blfully  upon  the  defendant's  land,  it  woidd 
have  been  iheir  duly  to  oiercise  reasonable  care 
to  avoid  injuring  Ihe  horse.  But,  it  being  ad- 
milted  by  tlie  plAlntiff  that  his  horse  was  tres- 

Eassiug  upon  the  railroad,  they  did  not  owe 
Im  tbat  duty,  end  were  not  liable  to  bits  for 
finytbing  short  of  reckless  and  tvanton  miscon- 
duct of  those  employed  in  tbe  management  of 
their  train." 

As  tlie  plaintiff  is  bound  at  common  law  to 
keep  bis  cattle  within  his  own  inclosure.  and 
liable  for  all  damages  done  by  them  whea  they 
stray  upon  tbe  lands  of  others,  he  is  the  parly 
In  fault;  and  it  results,  if  he  suffers  them  to 
elray  upon  Ibe  track  of  a  railroad,  they  are 
there  without  right,  and  as  treapHssers.  through 
his  wrongful  conduct,  and,  if  injured  or  killed 
by  Ihe  negligence  of  the  railroari  or  its  agents. 
In  tbe  management  of  tbe  train,  he  must  abide 
the  consequences,  upon  the  ground  that  the  de- 
fendant Company  owes  no  duty  of  care  to  tres- 
passing cattle  on  their  (racks,  except  not  wan- 
tonly 'r  willfully  lo  destroy  them,  and  that,  in 
peimilting  Ihe  cattle  to  be  at  large  wrongfully 
or  by  bis  own  fault,  be  has  contributed  to  pro- 
duce the  injury  of  which  he  complains,  and  is 
precluded  from  a  recovery.  When  such  a  state 
of  fads  cxisM,  nothing  but  wilirulness  on  tbe 
part  of  the  agents  of  the  Company,  or,  as  the 
authorities  sometimes  put  it,  sucb  negligence 
as  would  amount  to  willfulness,  would  make 
Ibe  Company  liable  In  damages  for  tbe  killing 
of  cuttle  upon  its  track,  so  exposed  by  the  fault 
of  tbeir  owner.  JniHanapolit,  0.  &  L.  R.  Co. 
T.  Uarler.  88  Ind.  567;  WtUiamt  y.  Miehigan 
Cent.  M.  Co.  S  Mich.  265:  tilucke  t.  Milwavkee 
&  M  R.Co.  a  Wis.  302;  HaUornn  v.New  Tori:  ■& 
n.  R.  R.  Co.  3  E.  D.  Bmith,  257;  !.oui*tilU  &  F. 
B  Go.  V.  Ballard,  2  Mel.  (Ky.l  177;  Bennett  v. 
Chieano  &B.'W.R  Co.  18  Wis.  146;  Tbmrr  t. 
Frovideitet  it  W.  B.  Oo.  2  "R.  1.404;  Vandegrift 
8L.RA. 
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Banker,  22  N.  J,  L,  186:  Perkins  t.  Enttertk 
B.  Go.  29  Me,  807;  ^ioolson  v,  yorthfra  S.  Co. 
19  N.  H.  267;  if^w  Tor/c  &  E.  B.  Co.  t.  Skin- 
ner, 19  Pa.  S98;  Spinner  v.  A'eio  York  Cent,  tft- 
//.  B.R.  Co.  87  N.  Y.  158;  IHtbA-argh,  C.  A  St. 
L.  B.  Co.  V.  Stuart,  71  Ind,  504. 

In  some  of  the  cases,  and  especially  tbe  old- 
er ones,  tbe  lerin  "gross  negli^ience"  is  used  as- 
the  equivalent  of  "willful  negligence,"  as  used 
by  tbe  later  nulhoritica.  which  imports  actor 
conduct  that  is  willful  or  wanton,  and  lo  which 
the  doctrine  of  coolributory  negllgente  has  no 
application;  for.  wben  tbe  injury  done  the- 
plaintill  is  occasioned  by  the  willful  and  wan- 
ton act  of  Ibe  defendant,  the  neglitj'-nce  of  the 
plaintiff  is  no  defense;  and  so  it  is  held  by  the 
cases  referred  to,  with  perhaps  some  slight  ex- 
ceptions as  to  cattle  trespassing  on  tbe  track  of 
railroads.  As  a  result  of  this  clafs  of  cases,  in. 
the  Slates  in  which  the  common-law  rule  pre- 
vails, it  Is  generally  considered  tbat  allowing 
cattle  to  run  at  large  is  sucb  negligence  as  pre- 
cludes a  recovery.  On  the  other  band,  in  tboso 
jurisdictions  or  States  in  wbich  the  cjinimon- 
law  rule  ns  to  the  duty  ot  tbe  owner  of  slock 
to  keep  them  on  his  own  inclosure  is  abrogated, 
it  is  generally  held  that  a  plaintiff,  in  permit- 
ting bis  stock  to  run  at  large,  commits  no  un- 
lawful act,  nor  is  guilty  of  an  omission  of  ordi- 
nary care;  and  ii  they  stray  upon  the  unin- 
closed  track  of  a  railroad,  and  are  injured  and 
killed,  altboiigb  (bey  may  bo  regarded  aa  tres- 
passers, he  is  not  guilty  of  contributory  negli- 
gence; but  that  tbe  company  is  liable  for  their 
loss,  unless  it  exercised  ordinary  care  and  skill 
in  tbe  management  of  its  trains  to  prevent  their 
injury  or  destntction.  It  is  considered,  as  the 
act  of  Ihe  piaintill  in  suffering  his  stock  to  run 
at  large  is  not  unlawful  or  negligent,  nor  like- 
wise the  act  of  tbe  defendant  In  leaving  ita. 
track  uninclosed,  yet,  wbcn  It  is  oo,  as  the 
slock  may  stray  upon  it  as  other  uniuclo^ed. 
places,  the  defendant  lakes  the  risk  of  such  in- 
trusion upon  its  track,  and  the  owner  the  risk 
of  injury  to  his  slock  by  unavoidable  accident, 
but  not  of  negligence  or  want  of  ordinary  care; 
hence  tbe  conclusion  that  railroad  companie* 
are  liable  for  tbe  ordinary  negligence  of  their 
servants.  In  all  such  cases  and  juri.sdictions 
where  (be  common-law  rule  is  not  in  force,  and 
the  owner  of  stock  may  allow  them  to  run  at 
large  without  violating  tbe  law,  or  being  guiUy 
of  necligence,  if  such  stock  filiay  on  an  unin- 
closed  track,  and  are  killed  by  the  train,  wben, 
by  (he  exercise  of  ordinary  care,  that  loss  or 
result  might  have  been  avoided,  the  net:ligence 
of  tbe  railroad  company  is  regarded  as  the 
proximate  cause  of  the  injury,  and  the  act  of 
tbe  owner  in  suffering  them  to  run  at  large  as 
loo  remotely  connected  with  the  negligence  of 
the  defendant  lo  constitute  contributory  negli- 
gence, or  be  operative  as  such  a  defense.  Such 
acts  are  not  tbe  immediate  cause  of  the  injurr 
or  loss  of  property,  nor  do  they  concur  and 
combine  at  the  lime  wi(b  tbe  negligence  of  tbe 
companv.  a*  the  natural  and  probable  conse- 
qui  nee  of  it,  but  at  most  bear  only  a  remote 
relation  to  i(,  wbich,  when  stock  is  on  its  (rack, 
does  not  release  the  company  from  its  obliga- 
tion of  reasonable  care  lo  avoid  injuring  (hem. 
at  least  to  (lie  extent  that  the  law  requires,  and 
common  justice  and  humanity  demand,  of 
others,  when  slock  is  trespassing  upon  tlieic 
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landB,  not  to  lD]nn  or  kill  it,  II  by  ordinarj 
■care  they  could  preveot  it.  Wben  the  com- 
panj  is  DOt  bound  to  fence,  the  measare  of  li- 
abiLtf  ia  oidiuarv  care;  sod,  though  stock 
have  uo  rielit  to  be  on  tbe  track,  especially 
when  tequTfed  for  use  of  iu  trains,  yet  tbe 
ocMopany  enjoys  no  Bpedal  privileges  over 
otber  owners  of  lands,  and  is  under  tbe  same 
obligntioo  to  eierciae  care  to  avoid  injuring 
Ihem.  couBistent  vritb  its  duties  id  tbe  maciage- 
ment  of  the  train. 

Id  LiaU  Ilock  <e  Ft.  8.  R.  Oo.  t.  Finley,  87 
Ark.  669,  Itisbeld  that  tt  is  tbe  duty  of  an  eo- 
finecrof  a  (rain  lokeepa  careful  and  constant 
tookoiitfor  stock  upon  the  track,  and,  although 
*nch  be  wrongfully  there,  yet  he  must  use  or- 
dinary care  and  diligence  to  discover  it,  and 
avoid  injury  to  it,  or  the  company  will  be  li- 
able for  ibe  injury  done.  Tbe  court  says:  "A 
very  prudent  peison  mi^bt  not.  perhaps,  allow 
bis  stock  to  go  at  large  in  the  immediate  vicin- 
ity of  a  railroad,  and  one  who  docs  so  may  not 
be  altogether  free  from  negligence;  yet  be  ns- 
snmea  only  the  risk  of  an  accident  which  Diisbt 
Dot  be  avoided  by  ordina^  care  and  watchf  ui- 
uesi  of  tbe  agents  or  employ£s  of  the  railroad 
company." 

Id  Bateom  t.  Sulniqiu  A  S.  0.  R.  Co.,  21 
Iowa,  103,  where  Ibe  action  was  for  dsmages 
matained  by  killing  the  plnintiS'scalile  by  run- 
Dine  tbe  cars  over  them  at  a  point  where  Ibe 
pnblic  highway  crossed  tbe  defend  ant's  road,  il 
was  held  that,  if  the  cattle  were  not  on  tbe 
track  by  the  negligence  of  the  plaintiff,  the  test 
of  the  defendant's  liability  is  wbelher,  at  Ibe 
time  of  tbe  accident,  reasonable  and  proper 
care  was  eierciaed  to  avoid  the  injury. 

In  Sforiei  v.  Mitwaukee  *  Si.  P.  B.Co.,S6 
Iowa,  491,  which  was  an  action  for  negtiirence 
Id  kUling  theplaiDtifTa  ox  by  a  freight  train  on 
«  public  Dlghway  crossing,  error  was  assigned 
for  refusal  to  give,  among  othere,  this  ic.^truc- 
tioD:  "Railroad  trains,  when  cattle  are  on  the 
track,  are  not  required  to  slacken  their  speed, 
or  to  make  signals  by  blowiog  the  whistle  or 
ringing  tbe  bell  at  road  crossings,  or  places 
where  tbe  road  has  not  aricht  lofence;"and 
Day,  J.,  aaid:  "It  was  held,  at  a  very  early 
period  in  tbe  judicial  history  of  this  Stale,  tbat 
tbe  mere  fact  of  permitting  cattle  tu  go  at  large 
is  not  a  ground  of  imputing  negligence  to  the 
owner.  ...  A  railway  company  is  liable  for 
injuries  resulting  from  the  careless  or  negligent 
■uaoiigetncnt  of  ils  troiQB,  where  (he  injured 
I»rty  does  not  by  his  own  negligence  contrib- 
ute to  ihe  injury.  It  is  a  corollary  of  these 
two  propositions  that  a  railway  company  must 
respond  In  damages  for  injuries  to  stock 
Ihroneb  its  negligence,  where  tbe  owner  has 
contributed  to  (be  injury  no  further  than  mere- 
ly permittiDg  it  to  run  at  large." 

la  CindnTiaU  &  Z.  R.  Co.  v.  Smith,  22  Ohio 
St  2S7,  It  was  held  that  the  servants  of  a  rail- 
road company  in  operating  its  trains  are  bound 
to  use  ordinary  care  to  avoid  Injury  to  domes- 
tic animals  trcspaseing  on  tbe  tra&;  and  the 
court  says:  "If  tbe  servants  of  the  company  in 
charge  of  the  train,  having  due  regard  to  their 
dntles  for  tbe  safety  of  the  persons  and  proper- 
tv  la  tbefr  charge,  could,  by  tbe  exercise  of  or- 
innary  care,  have  seen  and  saved  the  boi'ses,  we 
think  they  were  bound  to  have  done  so." 

In  SosfW  t.  Ohetapeahi  d  0.  B.  CS».,  V  W. 
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Ta.  258,  which  was  an  action  for  negligence  In 
killing  a  borse  on  a  railroad  track,  the  court, 
after  remarking  tbat  the  rule  of  the  common 
law  requiring  tbe  owners  of  animals  to  keep 
them  on  his  own  land  bad  never  been  In  force 
in  West  Virginia,  being  iQconalstent  with  ita 
legislation,  among  other  things,  said:  "The  re- 
mote negligence  of  the  plaintilT  will  not  pre- 
vent his  recovering  for  an  injury  to  his 
property  Immediately  caused  by  tbe  neg- 
ligence of  the  defendant.  Tbe  negligence  of 
the  plaintiff  that  defeats  a  recovery  must  be  a 
proximate  cause  of  tbe  injury.  Buffering  do- 
mestic animals  to  run  at  large,  by  means 
whereof  Ihey  slray  upon  an  uuinclosed  railway 
(rack,  where  they  arc  killed  by  a  train,  is  not, 
in  general,  a  proximate  cause  of  the  loss;  and 
hence,  although  there  may  have  been  some 
negligence  in  iho  owner's  permitting  the  an- 
imals to  goat  large,  such  negligence  being  only 
a  remote  cause  of  the  loss.  It  will  not  prevent 
his  recovering  from  the  railroad  compsny  Ihe 
value  of  Ibe  animals,  if  the  imracd isle  cause  of 
their  death  or  Injury  was  negligence  of  tlie 
company's  servants  In  conducting  Ihe  train." 

Tbe  same  langoaae  was  used  in  Gttteland, 
0.il:G.E.Q>.y.£iUott,iOh\o6t.i'!5:  and  see 
also  KenrhaJfCT  v.  C/fvctand,  C,  £  C.  R.  Co.,  8 
Ohio  St.  172,  In  which  the  principles  of  the 
law  under  discussion  were  set  forth  with  great 
ability,  and  much  force  and  cogency  of  rcuson- 
ing. 

In  Baltimore  A  0.  R  Co.  ▼.  Mtilligan,  15 
Md.  493,  a  ginte  in  which  It  Is  tbe  duty  of 
owners  of  cattle  to  keep  them  within  their  in- 
closure,  yet,  In  an  action  for  damages  for  tha 
loss  of  a  cow  run  over  by  the  cars  of  tbe  de- 
fendant, Robinson,  J,,  In  delivering  the  opin- 
ion of  tbe  court,  says:  "No  one  has  tbe  right 
to  complain  of  injury  to  cattle  or  other  stock 
which  he  has  permillcii  to  stray  upon  a  railroad 
track,  unless  such  injury  can  be  avoided  con- 
sistently with  these  higher  and  paramount  du- 
ties resting  upon  the  company  [not  to  endanger 
iiB  passengers].  What  we  mean  to  soy  and  lo 
decide  is  this:  thatitistheduty  of  thecumpany 
to  exercise  reasonable  care  to  avoid  injury  to 
cattle  or  stock  found  on  its  road,  though  such 
catile  and  stock  may  be  there  through  the  neg- 
ligence of  tbe  owner." 

So,  loo, in  Ttou}  Y.Vermont  Cent.  B.  Co.,  24 
Vt  4D4,  the  court  says:  "When  the  cegligcnco 
of  the  defendants  is  proximate,  and  that  of  tha 
plainliff  remote,  Ihe  action  can  then  well  lia 
sustained,  ulthoueh  the  plaintiff  is  not  entirely 
wilbout  fault  Tbis  seems  now  to  be  settled 
in  England  and  in  Ihia  country.  Therefore,  it 
there  be  negligence  on  tbe  part  of  the  plaintiff, 
yet  if,  at  the  time  when  the  iojurr  was  com- 
mitted, It  mieht  have  been  avoided  by  the  de- 
fendant, in  the  exercise  of  reasonable  care  and 
prudence,  an  action  will  lie  for  tbe  injury. 
So,  in  this  case,  If  the  plaintiff  were  guilty  of 
negligence,  or  even  of  poaiiive  wrong,  in  plac- 
ing bis  horse  In  tbe  road,  tbe  defendants  were 
bound  to  the  exercise  of  reasonable  care  and 
diligence  in  the  use  of  their  road  and  manage- 
ment of  the  engine  and  train;  and  if,  for  wunt 
of  (hat  care,  the  Injury  arose,  tbey  are  lia- 

"The  railroad."  aaid  RedSeld.  Ch.  J.,  "can- 
not justify  either  recklessness,  want  of  common 
care  at  the  time  and  after  the  cattle  are  diacoT- 
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ercd  or  wanton  Injury."  Jackton  ».  BuUand 
AB.R.GO.  ■i^  Vi,  Ittl. 

"Tbe  negligence."  said  Baldwin,  J.,  "wblch 
disoblcs  ilie  owoer  to  sue,  must  be  negtigence 
irbicb  direclljor  b;  natural  consequeucescon- 
duces  to  the  injury.  It  is  not  easy  for  us  to 
Ke,  ibrrerore,  tbat  tbe  mere  fuct  ttiat  a  part; 
luITera  IiIr  cows  to  go  at  large  near  tb«  line  ot 
a  railroad,  is  sucb  negligtnce  as  to  eicuse  tbe 
corporation  from  reasouable  dilleencc  and  care 
to  uToiJ  iajury  to  tliem  wbea  tbey  bappen  to 
be  on  tlie  track.  Tbe  auUering  tbcm  to  go  at 
large  cci  tainly  is  not  Ilic  usual  or  natural  cause 
01  Bucli  an  iujury.  ISuLb  a  result  would  not 
rrobably  buppen  once  in  a  tbou&and,  or  per- 
il a  ps  tCD  Ibousand,  times." 

Tbe  general  conclusiou  to  be  deduced  fiom 
tbis  case  is  Ibat  tbe  fact  of  merely  permitting 
cattle  10  run  at  large  near  tbe  Ime  of  a  railway 
la  not  enougb  to  excuse  ibe  compnny  from  tbe 
exercise  of  ordinary  care  and  diligence  to  avoid 
injuring  Ibem  when  Ibey  may  bappen  to  stray 
upon  its  track,  consislenlly  witli  a  due  regard 
tor  tbe  safety  of  its  trains  and  passengers:  tbat 
aucb  acts  upon  the  part  of  tbe  owner  of  cattle 
are  too  remotely  related  to  tbe  negligence  of 
tbe  defendant  lo  concur  and  combine  with  it 
•8  tbe  pror.imate  cause  of  tbe  injury,  and,  in 
tbe  sense  of  the  law.  do  not  constitute  contrib- 
utory negligence;  but  that  the  failure  of  the 
company  to  vxercise  ordinary  care  and  diligence 
under  the  ciituiustnnces  is  the  immediate  or 
prosimale  cause  of  tbe  injury  or  loss  of  prop- 
erty, and  renders  tbe  company  liable  for  its 
negligence.  Bo  manifest  is  tbe  juslice  of  tbis 
requirement,  not  lo  injure  or  kill  slock  wbicb 
may  bappen  to  stray  upon  tlie  track,  if,  by  tbe 
exercise  of  oitiinsrj  care.  It  can  be  prevented, 
tbat  in  some  jurisdictions,  as  we  have  sbown, 
in  wbicb  tbe  common-law  rule  prevails  as  to 
the  duty  ot  owners  to  keep  tbeir  slock  within 
tbeir  inclosures,  it  bos  been  adopted  and  ap- 
plied. So  that,  speaking  generallyi  it  may  be 
said  tiiat  a  railroad  ompnny  is  liable  in  dam- 
ages for  injury  to  Block  caused  by  its  negli- 
Ence,  where  the  owner  has  contributed  to  ihc 
jury  no  further  llian  merely  permitting  tbem 
to  run  at  large.  VifJctburg  i  J.  B,  Go.  v.  Pal- 
ton,  81  Miaa.  1S8;  Gorman  v.  Faeijic  R.  Co.  28 
Mo.  441;  Trovt  v.  Virginia  d  T.  S.  Ca.  23 
Grail.  633;  I»bea  t.  Nmo  York  &  N.  H.  R.  Co. 
87  Conn.  8B8:  Beuth  <C  North  Ala.  R.  Co.  v. 
WilUamt,  65  Ala.  74;  Rodcford,  R.  I.  d  St.  L. 
B.  Co.  V.  Irit/t,  72  111.  4(M;  Eenluiky  Cent.  E. 
Co.  \.  Lelms,  14  Bush,  BIS;  JUcCay  v.  Califor- 
nia Fae.  R.  Co.  40  Cal.  632;  1  Tbomp.  Neg. 
498;  Beach,  Contrib.  Neg.  §  73. 

Now,  upon  tbe  facta,  within  which  line  of 
rcaaoning  does  the  case  before  us  comef  It 
has  been  held  that  the  common-iaw  rule  requir- 
inir  every  man  to  keep  bia  stock  within  bis  in- 
clos\ire  IS  not  in  force  in  this  Blste.  Campbell 
r.  Rriilteell,  5  Or.  812. 

It  isa  mailer  of  common  knowledge  tbat  it  is 
cot  only  the  general  understanding  but  the  cus- 
tom of  the  people  to  allow  their  stock  to  run 
at  large,  and  from  the  first  seiUt^ment  of  tbe 
Slate  until  the  present  time  all  kinds  of  stock 
have  been  allowed  lo  run  at  large  on  unin- 
ciosed  lands.  Besides,  our  legislation  in  rela- 
tion to  tbe  inclosures,  eslrays  and  the  marking 
and  branding  of  stock  arc  inconsistent  witb  its 
existence  la  this  State.  Ti  is  not,  then,  a  viola- 
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tion  of  law,  nor  a  want  of  ordinary  care,  mere 
ly  U>  allow  stock  to  ruu  at  large  in  this  State;. 
and,  unless  some  special  circiim stances  exist, 
no  one,  iiidividual  nor  corporation,  may  injure 
or  kill  tbem  when  they  stray  upon  bis  unin- 
closed  lands,  or  its  railroad  track,  without  in- 
curring liability  in  damages  therefor,  unless 
ordinarv  cure  and  diligeucn  was  exerted  to  pre- 
vent it.' 

As  applied  to  the  fads  in  band,  'wllbin  ihe 
reasoning  of  tbe  authorities,  the  plaintiff's 
borne  WHS  not  a  trespasser,  in  tbe  common-law 
sense,  when  be  strayed  on  the  track  near  or  on 
tbe  depot  grounds;  nor,  wilbin  the  intention  of 
tbe  t^latute,  as  we  have  shown,  was  the  defend- 
ant under  any  obligation  to  fence  its  depot 
grounds  so  as  to  exclude  tbe  borse  or  other 
Slock.  It  is  conceded  that  tbe  defendant  bad 
a  right  lo  its  track;  and  while,  as  it  was  said 
in  Smith  v.  C/iieago,  R.  1.  d  P.  R.  Co  34  Iowa, 
508,  "while  the  plaintifi's  cattle  bad  no  right 
there,  though,  negnlively  staled,  they  were  not 
In  the  wrong  for  being  uiere,"yettluil  circum- 
stance did  not  relieve  the  defendant  of  (he  duty 
to  exercise  ordinary  care:  and,  if  tbe  horse- 
was  killed,  while  thus  on  tbe  track,  bj  its  neg- 
ligence, the  defendant  is  liable.  The  original 
act  being  neilber  negligent  noruQlawful,wbeB 
tile  horse  strayed  upon  tbe  track,  and  wa* 
killed,  the  act  of  the  plaintiff  was  not  the  di- 
rect nor  proximate  cause  of  tbe  injury,  and 
could  not,  therefore,  be  such  negligenca  as 
would  operate  as  a  defense  and  preclude  a  re- 
covery. To  effect  that  result,  there  must  have 
been  mutual  negligence,  in  tbe  sense  of  equiva- 
lent acta  simultaneously  concurring  to  producv 
the  injury.  Before  that  can  happen,  the  origi- 
nal act  of  turning  loose  tbe  cattle  or  stock  must 
bare  been  done  under  such  circumatancea  as 
indicated  a  want  of  ordinary  care  upon  tbe 
part  of  tbe  plaintiff  tbat  contributed  directly 
to  produce  the  injury.  Ordinary  care  always 
has  reUiion  to  the  situation  of  tbe  parties,  and 
necessarily  varies  according  to  tbe  particu- 
lar circumstances  under  which  it  is  exercised. 
An  owner  cannot  turn  loose  his  stock  regard- 
less of  circumstances,  or  at  a  place  wbere  dan- 
ger to  them  Is  constant  and  imminent,  oiidr 
when  an  injury  occurs  to  them  as  a  conse- 
quence ot  bia  conduct,  thoupb  the  defendant 
may  not  have  been  free  from  fault,  escape  tbe 
charge  ot  negligence,  or  a  want  of  ordinary 
care.  There  is  a  marked  difference  betweett 
suffering  etock  to  run  at  large  upon  uninclosed 
lands  along  tbe  line  of  a  milroBd,  or  adjoining 
its  depot  grounds,  from  which  they  may  stray 
upon  the  track,  and  turning  tbem  loose,  uncareo- 
fur.  and  directly  upon  the  grounds  of  a  depot 
or  station  covered  with  main  and  aide  tracks, 
switches,  tum-outs  and  turn-tables,  more  or 
less  constantly  in  use.  with  trains  coming  and 
going,  where  danger  is  known  to  exist,  and 
where  injury  lb  them  wil!  prohablv  happen  as 
a  consequence  of  tbe  peril  in  which  they  bavB 
been  voluntarily  placed.  In  the  former  case, 
if  they  are  killra  by  the  negligence  of  tbecom~ 
pany,  tbe  act  of  the  plainiiff  is  only  the  remol«- 
cauae  of  tbe  injury,  while  in  tbe  latter  it  1e  Ibo 
proximate  cause  of  tbe  injury,  co-operating 
witb  Ibe  negligence  of  tbe  defendant  to  pro- 
duce it.  In  such  case,  the  act  itself  is  equiva- 
lent to  deliberately  putting  tbe  slock  in  aplactt 
of  danger,  oud  wbere  injury  to  tbem  is  a  proba- 
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t  place  where  daoRer  is  known  lo  exist, 
Ds;  be  foreseen  by  the  exercise  of  ordiDary 
care;  ind  the  party  cannot  and  ought  D^t  tD 
ireover  (or  Icjuries  wliieli  are  Ibe  direct  result 
c(  bis  own  negli^uce.     While,  therefore,  an 
owner  may  suffer  his  stock  to  rue  at  large,  and 
{•.nute  upon  unincloaed  lands,  if  they  should 
itrsj  upon  the  track  of  a  railway,  end  be  ' 
Juml  or  killed  by  tb«  DPgligt^nce  of  the  ct 
panT.  It  ii  not  cocsidcred  such  negligence 
uireclly  conduces  to  the  injury,  and  does 
pieclude  a  right  of  recovery,  yet  there  may  be 
cueiimstaDces  under  which  to  turn  stock  loose, 
nicared  for.  would  indicate  Eucb  recklc^ncsa 
M  Rich  want  of  ordinary  care  as  would  pre- 
clude ■  recovery. 

Now,  turning  to  the  record,  we  have  pre 
wmed.  without  anydlrect  evidence  of  the  fact, 
ttiii  tbe  plaiiitill  suffered  his  liorse  to  run  at 
liT^,  ana  Ibal  be  wandered  upon  the  depot 
grDanda  aod  tbe  track  wliere  the  accident  oc- 
cunnL  The  record  ehows  tbat  Ijo  was  run- 
OiDgbcck  and  alouiuand  upon  the  track,  and 
may  from  the  train,  when  he  was  struck, 
on  the  depot  grounds,  from  forty  to  siity  feet 
[iDiD  the  place  where  he  started  ou  tbe  track; 
Bui  when  the  train  waa  about  300  vards  dis- 
Udi,  and  signaled  its  approach  (o  the  station  by 
Uowiog  its  whistle,  tbe  borse  then  was  eiiber 
upon  the  depot  grounds  alongside  of  tbe  track, 
M  else  waa  upon  the  public  road  and  soon 
ttimarterwaa  aeen  upon  the  track,  Wilbin 
1^  prindpleit  of  tbe  authorities  where  It  is  not 
nnlawfal  to  allow  stock  to  run  at  large,  "a  rail- 
ed compaoy  must  respond  in  damages  for 
injnnea  In  stock  through  lis  negligence  when 
lit  onner  has  contributed  to  tbe  injury  no  fur- 
%i  than  merely  permitling  it  to  run  at  large." 
Sot  ii  tbere  anything  in  tEa  record  to  except 
l^ctK  from  tbe  operation  of  this  prlocipk 
ibnE  is  no  suggestion  upon  the  facts,  or  an^ 
fecial  circumstances,  which  made  the  conduct 
»llbe  pla'Dtiff  in  the  premises  negligent,  oi  lo 
diarge  him  with  a  want  of  ordinary  care.  Tbe 
place  where  tbo  injurr  occurred  was  not  a  rail- 
*af  station  in  a  tbickly-pupulated  community, 
leatloor  adloining  some  large  and  Ihrivine 
^^T,  nelted  with  tracks  ana  switches  and 
iJinKiula,  at  which  a  volume  of  business  was 
We,  r«juiring  tbe  conslant  use  of  its  depot 
pounds  for  its  trains  passing  and  repassing, 
•od  where  danger  to  roaming  stock  could  be 
K^cwcB,  and  where  to  turn  them  loose  would 
■it'oluniaTily  putting  them  where  ioiury  to 
Uiem  would  be  tbe  natural  and  probable  con- 
■nueoce. 

We  concur  to  the  case  of  Smith  t.  Ohieago, 
^l*P.  B.  Co..  84  Iowa,  fiL8,  to  which  we 
"W  been  referred,  that  "tbe  owner  of  cattle 
^J  not  turn  them  out,  and  enable  them  to 
"«)iienl  a  placA  of  great  peril  on  the  depot 
PuQDds  or  track  of  a  railroad  company, 
*°>1  iben  demand  tbat  tbe  railroad  company 
^U  Hop  lis  trains,  and  drive  off  bis  cattle,  or 
"cken  the  speed,  or  change  the  Ume-lable  In 
*^'t  to  deliver  bis  cattle  from  tbe  peril  in 
"^Ich  he  has  voluntarily  placed  them."  But 
»  niMl  not  be  overlooked  thai  the  court  imme- 
diaWy  added  that,  "if  the  injury  to  tbe  catili 
, ....  „  ^^j.        .      . 
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bave  been  avoided  b;  tbe  use  of  ordinary  dili- 
gence and  care,  then  of  course,  tbe  plaintiff 
might  recover,"  The  use  of  the  words  in  the 
last  clause  of  tbe  instruction,  "and  tbat  such 
negligence  contributed  to  the  accident,"  was 
not  in  the  sense  of  such  negligence  as  was  Ibe^ 
proximate  cause  of  the  injury,  and  operative  as- 
a  defense,  but  only  as  a  rtaiole  cause  of  tbe  in- 
jury, and  would  not  preclude  a  recovery.  The 
instruction  must  be  examined  by  the  li^bt  oi 
the  facts  lo  which  it  is  applied,  and  tbe  cir- 
cumstanceofallowinglliyborst  lo  run  at  large, 
except  under  special  circuuiatanccs  not  raised 
by  this  record,  is  not  an  omission  of  ordinary 
care;  and  the  law  is,  when  a  raIlro]id company 
baa  injured  stock  through  Us  ne^^ligence,  that 
It  is  liable,  wbere  the  owner  has  coolribuled  to 
the  injury  no  further  than  merely  permitting 
his  stock  to  run  at  large. 

Tbcre  is  a  large  class  of  cases,  beaded  by 
Davie*  v.  Mann,  10  Mees,  &  W.  546,— a  case 
much  criticised,  but  which  Judye  Thompson 
shows  hss  been  approved  by  tbe  great  weight 
of  authority  (5  Soutb.  Law  Rev.  835),— in. 
which  tbe  principle  Is  upheld  as  declared  by 
Ix/rd  Abinger,  that,  "as  the  defendant  migbl 
by  proper  care  bave  avoided  injuring  the  ani- 
mal, and  did  not,  be  is  liable  for  ihe  conse- 
quences of  bis  negligence,  though  tbe  anima] 
may  have  been  improperly  there."  and  which, 
as  applied  to  the  present  case,  is  conclusive  of 
the  result  already  reached.  And  it  may  be  ob- 
served, further,  that  that  case  and  otbers  were 
subsequently  reviewed  and  considered  by  the 
court  of  exchequer  in  Tuff  v.  Warman,  5  C,  B. 
N.  S,  &T3;  and  it  was  held  that  mere  negli- 
gence or  waut  of  ordinary  care  on  tbe  part  of 
tbe  plaintiff  would  not  disentitle  him  to  re- 
cover, if  tbe  defendant  might,  by  Ihe  exercise 
of  ordinary  csre  and  caution,  have  avoldedtbe- 
negleci  or  carelessness  of  the  plaintiff.  And,  Id 
a  still  later  and  much  discussed  casef^tftn^  v. 
London  d  X.  W.  S.  ft.  L.  R.  1  App.  Cas.  75B), 
It  was  held  error  to  instruct  tbe  jury,  if  there- 
:  in  tbe  plaintiff, 
.  .         _  :fendant,  without 

adainc  the  qualiflcalloD,  "unless  tbe  defendant 
could  have  avoided  the  mischief  by  tbe  exercise 
of  ressimable  care."  Lord  Penzance  Said: 
"  The  first  proposition  is  a  general  one,  to  this 
effect  tbat  tbe  plaintiff,  in  an  action  for  neg- 
ligence, cannot  succeed  if  it  is  found  bv  the 
jury  that  he  has  himself  been  guilty  of  any 
negligence,  or  want  of  ordinary  care  which 
contributed  to  cause  the  accident  But  there 
is  another  proposition  equally  well  established, 
and  it  Is  a  auallflcation  upon  the  first;  namely, 
that,  though  the  plaintiff  may  bave  been  guilty 
of  negligence,  and  although  that  negligence- 
may  In  fact  have  contributed  lo  tbe  accident, 
yet,  if  the  defendant  could,  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence,  have 
avoided  tbe  mischief  which  happened,  tbe 
plaintiff's  negligence  will  not  excuse  him." 

As  applied  to  the  facts  in  band,  tbe  defend- 
ant is  required  to  avoid  tbe  destruction  of  life 
and  property,  if  by  ordinary  care  it  may  hu 
safely  done,  or  else  It  will  be  liable,  thougu  tbe- 

'  ilifT  may  have  been  negligent,     Wharton, 
g  879,  note  S. 
cogently  has  this  principle — tbat  no  per- 
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with  due  regard  to  Ibe  satety  of  the  train— im- 
pre$.<ied  itself  upon  Ihe  Justice  and  humanity  of 
courts,  that  it  Los  been  adopted  aud  applied  in 
some  Inrisdicliong  where  the  common-law  rule 
prevafls,  which  requires  the  owner  to  keep  his 
Block  wiihin  his  iadosure.  Within  the  doo 
triae  of  tbese  cases,  althoUKh  Ihe  present  case 
-does  not  require  ua  to  Invoke  It,  the  iDstruclioa 
U  incoDtestnbiy  suslained  hv  the  law.  As  no 
other  question  u  preseuled  by  the  record,  or 
(nade  at  Ihe  ftTmiment,  It  followg  tbat  tht  judg- 
ment mvtt  ba  afftrmtd. 

Tlutrer.  Oh.  J.,  dissenting; 

I  am  unable  to  concur  Id  the  result  reached 
tiy  the  majority  of  the  members  of  liiecourliu 
this  case.  I  cannot  asseat  to  the  view  thai  an 
owner  of  domestic  animals  can  pasture  them 
upon  the  depnt  grounds  of  a  railroad  company 
wiiijout  being  chargeable  with  such  a  degree 
of  neglLgeoce  as  will  preclude  his  right  to  a  re- 
«overy  of  damages  for  their  injury  or  deelruc 
tion  by  moving  Imlns  of  cars  upon  the  track  of 
tbe  road,  unless  done  intentionaliv.  There  is 
DO  stronger  evidence  to  my  uiiud,  of  careless- 
aess  and  nef;ligeuce  upon  the  part  of  such  own- 
er than  to  allow  tbe  animals  to  go  at  large,  and 
wander  about  such  places,  where  they  are  nec- 
essarily exposed  to  being  run  over  and  killed. 
Hy  learned  associate  who  prepared  tbe  ma- 
jority oplQJon  herein  has  with  great  care  and 
research  collated  a  large  number  of  both  Eng- 
lish and  American  auiboriiies  upon  tlie  sub- 
ject, and  drawQ  as  a  conclufiou  there  from  that 
where  Ihe  common-law  rule,  whicta  required 
tbe  owner  of  stock  to  keep  it  within  his  own 
incloBure,  did  not  prevail,  bis  permiltiag  It  to 
run  at  large  would  not,  If  it  were  to  stray  upon 
«  railroad  track,  and  receive  injury,  necessarily 
t>e  such  negll^nce  as  directly  contributed  to 
Ihe  Injurv;  and  he  attempts  to  show  that  the 
«ommon-l8w  rule  referred  to  does  not  obtain 
in  tills  State.  As  an  abstract  proposition,  I 
make  no  contention  respeclio);  that  view;  but, 
Jn  tbe  determination  of  all  this  class  of  cases, 
we  must  look  squarely  at  tbe  fscts  and  circum- 
stances, in  order  to  make  a  juat  decision,  The- 
«rica  and  distinctions,  however  specious  and 
icSned,  cannot  disprove  a  self-evident  truth. 

It  appears  from  tbe  bill  of  eiceplions  thai  the 
respondent  has  lost  two  horses,  which  have 
been  run  over'and  killed  by  rail-cars  upon  the 
road  in  question;  and  ft  is  very  evident  that  if 
he  bad  a  large  band,  and  took  no  better  care  of 
them  than  he  did  of  tbe  one  in  question,  as 
shown  by  the  testimony,  he  would  lose  them 
all  In  the  same  way.  unless  the  Company  ceased 
4o  operate  its  road,  and  turned  its  depot  grounds 
into  a  horse  pasture.  The  l)ill  of  exceptions 
♦tales  that  "  the  evidence  tended  to  show  that 
said  horse,  at  the  lime  ^hen  be  was  struck  by 
defendant's  locomotive,  was  running  at  large 
«D  defendant's  depot  grounds  In  the  Town  of 
Tangent,  Linn  County,  ,  .  .  and  had  at  dif- 
ferent limes  previously  to  said  day  been  seen 
occasionally  pasturing  upon  aaid  depot 
grounds;  that  plalnlill  resided  at  all  times  in 
«ald  Town  of  Tangent,  and  700  or  800  feet 
Away  from  said  depot  grounds." 

This  court  knows  judicially  tbat  therailroad 
Ju  question  constitutes  a  part  of  a  line  of  road 
«1,  a  A, 


extending  from  Portland,  Or.,  to  San  Fran- 
cisco, Cal.,  a  distance  of  more  than  TOO  miles, 
and  is  the  main  avenue  of  transportation  of 
paiiscngers  and  freight  between  Ibe  two  Stalea; 
that,  in  operating  it,  a  Urge  number  of  trains 
of  cars  and  rolling  stock  are  employed;  and 
thai,  at  all  such  points  as  tbat  in  qu^iion, 
horses  and  cattle  could  not  be   permitted  to 


having  charge  of  tbe  trains  and  rolling  stock 
might  be  In  regard  to  Ihclrmann.^ement.  Yet 
the  respondent,  living  in  said  Town  of  Tan- 
gent, within  a  few  hundred  feet  of  the  place 
where  hh  horse  was  killed,  pcrraila  It  to  run  at 
large  upon  Ibe  lands  of  the  Company  adjoining 
the  depot,  which  must  necessarily  he  left  open. 
In  order  (o  enable  the  public  to  transact  busi- 
ness with  the  Company.  To  conclude  that 
such  act,  under  tbe  circumstances,  is  not  tha 
result  of  supine  indilTerence  and  negligence 
upon  the  part  of  the  owner  of  tbe  animal 
would,  it  seems  to  me,  be  absurd,  and  to  stul- 
tify reason.  Tbe  respondent  probably  resided 
upon  a  town  lot,  and.  having  no  ground  to 
pasture  bis  horse  upon,  concluded  he  might 
forage  upon  the  Company's  land.  He  knew, 
of  (Murse,  tbat  he  had  no  right  to  allow  his 
horse  to  run  there;  knew  tbat  be  was  exposing 
the  animal  to  imminent  peril  by  doing  so.  But 
the  opportunity  was  so  favorable  for  nipping 
herbage  from  anotber'a  land  free  of  expenso 
tbat  be  was  willingtotakethe  risk  of  sacrificing 
the  life  of  the  borse.  I  can  conceive  of  no 
carelessness  more  censurable  than  to  allow 
horses  and  cattle  to  run  at  targe  in  such  a  lo- 
cality; and  no  prudent  man  would  think  at 
permitting  It,  out  of  regard  for  the  beasta 
themselves.  But  there  are  other  far  more  im- 
porlant  considerations  than  the  reenrd  for  the 
animals,  and  their  value.  These  things  are  iu- 
comparablo  to  the  datnage  liable  to  accrue  in 
consequence  of  running  an  engine  and  tiain  of 
cars  over  such  animals.  Several  employes 
upon  railroads  have  lost  their  lives  during  the 
last  year  or  two  from  such  incidents,  and  thou- 
sands of  dollars  of  damage  done.  Cars  have 
been  thrown  from  the  track,  and  the  lives  of 
passengers  jeopardized.  A  railroad  company 
can  ill  afford  lo  run  its  engine  and  cars  over  an 
animal,  and  will  not  do  so,  where  it  can  possi- 
bly be  avoided,  whether  liable  for  its  value  or 
not.  The  respondent  had  no  legal  or  moral 
right  to  Bufler  bis  horse  to  be  at  large  upon  a 
railroad  company's  depot  grounds.  He  waa 
thereby  doing  the  Company  and  tbe  public  a 
positive  wrong,  and  I  am  opposed  to  his  being 
rewarded  for  his  unjusliGable  negligence  in 
that  particular.  That  his  act  In  allon'ing  the 
animal  to  go  where  it  did  directly  contributed  • 
to  the  damage  he  seeks  to  recover,  and  wbich 
the  jury  graciously  awarded  Co  him,  there  can 
be  no  aoubt,  if  viewed  from  a  common-scnaa 
stand  point.  This  is  not  a  cose  Involving  ths 
right  of  stock  to  run  at  large  upon  a  range  or 
open  common.  There  the  land  Is  thrown 
open,  or  left  open,  by  tbe  voluntary  act  of  tbe 
proprietor,  which  is  construed  to  b«  an  Implied 
license  to  the  owners  of  domestic  animals  lo  use 
Ihe  same  for  grazing  purposes.  But  here  Iba 
Railroad  Company  Is  compelled  lo  leave  its 
depot  grounds  open,  for  the  accommodatlou  of 
the  public,  for  the  purposes  of  receiving  and 
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d«liTcring  freight,  and  for  the  conTeDfence  o( 
penoDS  IraTeling  upon  It.  The  grounds  belnft 
Wt UD inclosed,  UDdersuchdrcuniaUnces,caD- 
DOlbe  coDBtrued  into  a  license  to  pasture  Ihem. 
and  ihe  conditions  &re  of  such  a  character  as  to 
impliedlj  forbid  it. 

Nor  do  I  oppose  ihe  view  eitpresaed  In  the 
Hid  opinion  re^rding  the  dut;  of  emplo^^  of 
•  railroad  compaoT  to  use  reasonable  eSort  at 
all  times  to  prevent  the  injur;  or  desliuction  of 
•ochanimalswhenfouDclupon  [lie  track  of  the 
road,  although  thej  are  ttiere  nrongfullj. 
Because  caltie  or  horses  go  upon  a  railroad 
track  throngh  the  negligence  of  Iheirowner,  It 
does  not  foUow  that  the  company  has  the  rlglit 
to  kill  them.  Ite  empiofei)  should  always 
aToid  runDiDg  them  down.  wLerethe;  are  able 
to  stop  the  train  without  injury  to  it,  or  without 
endangering  the  safety  of  passengers.  But  I 
am  decidedly  opposeti  to  a  trial  court  referring 
such  a  question  to  a  jury,  udIcsb  there  is  evi- 
dence in  the  case  tending  to  establish  the  fact 
that  they  could  reasonably  and  safely  have 
stopped  the  traiu. 

The  majority  members  of  the  court  assume 
that  the  eridence  in  this  case  tended  to  prove 
that  the  managers  of  the  train,  by  the  exercise 
of  reasonable  diligence,  could  have  obviated 
the  casualty  in  question.  I  very  much  doubt, 
however,  whether  it  warrants  that  aasumption. 
The  statement  in  the  bill  of  eiceplions  in  regard 
to  that  matter  is  as  foliowa;  "That  said  loco- 
motive was  at  the  time  attached  to  one  of  de- 
fendant's regular  pa,saenger  train  a,  which 
passed  through  said  town  and  depot  grounds, 
from  north  to  south,  about  1  o'clock  P.  M.  of 
the  day,  which  was  the  regular  time  for  said 
train  to  pass  said  station  at  Tangent;  that,  upon 
•pproncliiug  said  atalion,  and  when  about  liOO 
yards  distaot  tlierefrotn,  the  enmneer  in  charge 
of  the  train  Eiguaied  bis  approach  to  said  station 
by  sounding  the  whistle;  that  said  horse  was  at 
the  time  ciltier  upon  the  depot  grounds  along- 
ride  the  track,  or  else  was  upon  the  public  road, 
at  the  north  boundary  line  of  the  depcl 
gTOtmds,  and  soon  thereafter  was  seen  upon  tbc 
(rack  of  the  railroad,  on  the  depot  grounds. 
which  (rack,  near  the  road,  was  elevated  some 
ten  or  twelve  feet,  and  at  the  place  where  the 
hoise  was  struck  was  elevated  eix  or  eiglit  feet 
above  the  surrounding  ground;  that  soon  after 
the  whislle  was  sounded  the  horse  was  so  seen 
upon  the  track  t>etween  the  Isal-nsmed  two 
points  on  Ibe  depot  grounds,  and  was  walking 
along  towards  the  approaching  tisin,  ss  if  in- 
tending to  reach  said  coucty  road,  which 
croEEcs  the  raiiroaii  track  at  that  point;  that 
when  (be  horse  bad  progressed  a  few  steps  in 
that  direction  upon  the  track  the  engineer 
sounded  the  aJaim  whistle  twice  or  oftener,  and 
turned  the  steam  tbrougb  the  cylinder  cocks, 
to  drive  the  horse  from  tbe  track;  that  the  bnrse 
was  at  that  time  from  sixteen  to  sixty  feet  from 
said  road,  end  tbe  train  was  distant  from  the 
horae  from  laO  to  260  feet  on  the  opposite  sidi 
of  tbe  raid  county  road;  that  when  the  engineer 
so  sounded  the  alarm  whistle  tbe  horse  turned 
Immediately  around  on  the  track,  and  started 
running  back  along  and  upon  tbe  track, 
towards  the  south,  and  away  from  the  train, 
bnt  was  overtaken  and  struck  by  the  train 
witbin  from  forty  to  sixty  feet  from  where  he 
m  tnmedaroundon  tbetrack;  .  ,  ,  tbat  there 


Is  a  conflict  of  evidence  as  to  what  the  Speed  of 
tbe  train  was  when  said  horse  was  first  seen  to 
go  upon  tbe  track,  and  said  alarm  whistle  was 
sounded,  and  as  to  whether  or  not  said  speed 
was  slacked  before  tbe  borse  was  overtaken 
and  struck  by  the  locomotive,  and  as  to  whether 
or  not  the  engineer  endeavored  to  and  could 
have  stopped  tbe  train  after  the  horse  went 
upon  the  track,  and  before  he  was  struck  by  tba 
locomotive,  tbe  speed  oF  the  train  when  the 
horse  went  upon  tbe  track  beiog  variously  esti- 
mated by  witnesses  at  from  eight  to  twenty 
miles  per  hour,  and  some  of  tbe  witnesses  tes- 
tified that  the  speed  of  the  train  was  considera- 
bly lessened  Ijerore  the  horse  was  struck,  wbila 
other  witnesses  lestiQcd  that  (her  could  not 
perceive  that  the  speed  of  tbe  train  was  at  all 
diminished  between  the  soundiog  of  the  alarm 
whistle  and  the  striking  of  the  borse.  The  en- 
gineer testified  that  immediatcty  upon  sounding 
the  alarm  whistle  he  applied  tbe  brukea,  re- 
versed the  engine,  and  did  all  that  it  waa  in  his 
power  to  do  towards  stoppingthe  train,  which 
was  running  about  three  miles  per  hour  when 
the  horse  was  struck.  The  other  witnesses 
who  testified  were  standing  on  tbe  depot  plat- 
form, some  300  feet  distant  from  the  point 
where  tbe  horse  Was  struck  bj  the  locomotive, 
and  nearly  in  a  direct  line  with  the  length  of 
tbe  approaching  train;  and  some  of  thera  staled 
that  they  did  not,  ana  some  of  them  that  they 
did,  think  the  engineer  etideavoredto  check  the 
speed  of  Ibe  train  before  striking  the  horse." 
I  do  not  thick  Ihe  jury  were  justified  in 
finding  from  tbe  facts,  under  the  most  favor- 
able construction  to  tbe  respondent  which  they 
could  reasonably  give  him,  that  the  cmpioyls 
of  the  Company  in  charge  of  the  train  were 
guilty  of  violating  their  duty  in  tbe  particular 
referred  lo.  I  do  not  believe  that  the  facts  were 
ButQcient  to  sustain  an  allegation  that  said  em- 
ployes, by  the  exercise  of  reasonable  care  and 
diligence,  could  have  avoided  striking  the  borsa 
with  the  locomotive.  A  finding  by  the  jury 
that  a  train  was  running  at  the  maiimum  or 
minimum  rate  supposed  by  tbe  witnesses,  or 
aoy  intermediate  rate,  per  hour,  when  Ihe  alarm 
whistle  was  sounded,  and  that  it  was  250  feet 
from  the  horse  at  tbe  time, — tbe  greatest  esti- 
mated distance, — and  Ibat  the  engineer  was  not 
endeavoring  lo  stop  it,  and  could  have  done  so, 
after  the  horse  went  upon  the  track,  and  before 
it  was  struck  by  the  locomotive,  would  not  have 
been  sufBcIent  to  establish  such  want  of  care  or 
negligence;  as  it  would  have  lacked  tbe  further 
esscDtiai  fact  that  the  train  could  have  been 
stopped  within  the  distance  Indicated,  and 
upon  that  character  of  grade,  without  danger 
of  wrecking  it,  and  imperiling  tbe  safety  of 
those  on  iKiard.  Anenginper  of  a  railroad  train 
is  charged  with  a  responsible  duty,  and  be  must 
t>e  the  judge,  in  tbe  event  of  an  emergency,  as 
to  the  proper  course  to  be  pursued.  He  is  of  ten 
compelled,  in  cases  of  threatened  danger  front 
causes  such  as  existed  in  this  case,  to  sccelerate 
instead  of  retarding  tbe  speed  of  the  train,  in 
order  to  save  his  own  liie,  and  the  lives  of 
others  depending  In  a  great  measure  upon  his 
prudence  and  dlscrelion.    It  would  therefore 
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conduct  in  the  performance  of  his  duty,  with- 
out proof  of  all  tbe  facts  necessary  to  conslituto 
it.    It  could  bardly  be  supposed  that  a  person 
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IntrmUd  'to  m  Important  ■  itatlon  u  that  of 
•ngineer  upon  a  pHsseiiger  train  of  cats  would 
neglect  lo  cfaeck  ibe  speed  of  IbetrulD  In  order 
to  avoid  ruDnlog  over  a  borse  discovered  upon 
llie  irark,  wijere  it  could  be  eHeciu ally  end 
tnfely  done.  No  ooe  koows  bclicr  ibao  tbe  en- 
gioeer  liimielf  that  his  owa  life  is  in  ioimineot 
peril  whenever  such  an  occurrence  bappeoa; 
and  the  law  of  Klf -preservation.  If  no  oilier 
constderation,  would  prevent  liim  from  volun- 
tatilT  taking  such  a  rwk.  I  tbink  it  may  rea- 
•onably  be  claimed,  aa  a  rule  of  evidence  in 
■ucb  cases,  that  the  engineer  is  presumed  to 
liave  performed  bis  duty,  unless  the  coDtrary 
is  sbown  b;  direct  and  poeitive  proof.  In  this 
case,  however,  no  proof  of  an;  neglect  on  tbe 
part  of  the  engineer,  or  of  my  of  the  employes 
of  tbe  Conspuny,  wai  attempted  lo  be  estab- 
lished, except  by  remote  infeieuce,  not  deduct' 
ble  from  tbe  facts  claimed.  It  seema  to  me, 
therefore,  that  when  the  circuit  court  gave  the 
instruction;  "In  [biacase,  if  vou  believe  from 
tbe  evidence  that  the  plnintiil  was  guiltj  of 
negligence  In  aUuwIngbis  horse  tobe  upon  tbe 
depo;  grounds  of  defendant,  and  that  »ucb 
'  negligence  conlribuled  to  the  accident,  still,  it 
you  oelieve  the  accident  could  bave  been 
avoided  bj  tbe  exercise  of  ordinary  care  and 
diligence  on  the  part  of  tbe  defendant,  the  de- 
fcuilanl  is  liable,  — it  committed  error.  Cases 
of  this  kind  are  too  important  lo  the  public  lo 
be  left  wholly  lo  the  decision  of  a  jury,  who, 
in  ninety-nine  cases  out  of  a  bundred,  will  de- 
termine tbem  from  sympathy,  prejudire  and 
caprice.  Courts  have  a  responsibility  lo  per- 
form aside  from  announciug  abslract  propuHi- 
tionsof  law.  Ills  tbe  duty  of  a  trial  court,  and 
of  this  court,  to  see  that  Justice  is  administered; 
and  it  cannot  be  shirked  by  a  pretext  that  tbe 
case  waB  a  proper  one  to  be  determined  bj  tbe 
jury.  In  the  trial  of  actions  at  Isw,  where  tbe 
testimony  in  support  of  tbe  issue  is  conflicting, 
It  is  tbe  province  of  the  Jury  to  determine  tbe 
facia;  but  tbe  court  should  always  carefully 
scan  the  testimony,  and  ascertain  upon  what 
Issues  between  the  parties  it  is  conflicting,  and 
not  sfauIHe  the  whole  responsibility  onto  tbe 
jury.  The  instruction  above  set  out  left  tbe 
jury.  In  this  case,  free  to  determine  It  according 
to  their  own  notions  of  right,  and  without  re- 
gard to  tbe  rules  of  law. 

The  court  had  refused  to  give  the  instruction 
requested  by  tbe  appellant's  counsel,— that  it 
was  negligence  in  tbe  owner  of  a  horse  lo  vol- 
untarily permit  it  to  run  at  large,  and  aeek 
pasturage  upon  railroad  depot  grounds,  and. 
If  it  were  uu  in  ten  lion  ally  injured  bv  the  em- 
ployes of  tbe  railroad,  through  negligence  in 
operating  its  cara,  wblie  the  horse  was  so  Irea- 

Ciug  upon  such  grounds,  tbe  owner  of  the 
e  could  not  recover  damages  from  the 
Bailroad  Company  for  such  injury, ^and  after 
sticb  refusal  proceeded  to  teiJ  tbe  Jury  that, 
if  they  believed  from  the  evidence  that  the 
pintnliif  waa  guilty  of  negligence  in  allowing 
bis  borae  to  be  upon  tbe  depot  grounds  of  de- 
fendant, and  that  such  negjigenee  contributed 
to  tbe  accident,  still,  etc.  By  this  instruction, 
tbe  question  aa  lo  wbelber  or  not  tbe  piainliU 
waa  guilty  of  negligence  in  allowing  his  borse 
to  M  upon  the  depot  grounds  of  defendant, 
and  that  such  negligence  contributed  to  the 
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jury  from  the  ovldence.    Tet  tbts  part  of  th» 

instruction  Is  less  objectionable  than  the  latter 
clause  thereof,  u  it  restricts  the  jury  in  their 
finding,  whether  tbe  plnintiS  was  guilty  of 
negligence  on  account  of  the  act  referred  to, 
and  whether  such  negligence  contributed  lo 
tbe  accident,  lo  their  l^lief  from  Ibe  evidence, 
while  tbe  latter  clause,  to  the  effect  that,  if 
they  believed  that  the  acddent  would  bav» 
been  avoided,  etc.,  would  indicate  that  they 
might  find  the  defendant  liable  from  general 
belief,  or  belief  derived  from  any  source.  Tbs- 
rule  liiBt  a  railroad  company  may  be  liable  for 
killiug  stock  upon  its  road,  allhougb  wrong- 
fully there,  does  not  arise  out  of  any  new 
principle.  II  bas  always  been  recof;riIzcd  as  ft. 
wholesome  doctrine  that  an  owner  of  properly 
bad  no  right  to  destroy  or  mistreat  another^ 
catrle  found  treppassing  upon  the  properly,  but 
tnust  excrcine  reasonable  care  ami  prudence  in 
removing  them. 

Tbe  Issue  In  tbls  cose  was  to  this  effect: 
Tbe  plaintilf  said  to  tbe  defendant:  "Mr 
horse,  without  any  fault  of  mine,  went  upoo 
your  railroad  tinck;  and  your  agents  and  serv- 
ants BO  careleiibly  and  negligently  ran  and 
managed  your  locomotive  and  cars  upon  said 
track  tliat  the  Jrme  were  run  against  the  horse, 
and  thereby  killed  it,  to  my  damage,"  elc 
The  defendant  said,  in  answer  thereto:  "My 
agei}t3  and  servants  were  not  guilty  of  the  al- 
leged carelessneaa  and  ne;;ll<,-ence,  but  tbs 
dainsge  of  which  you  compLiin  resumed  from 
your  own  carelessness  and  negligence."  Now, 
tbe  pliLintilT  having  failed  to  charge  an  Inten- 
tional injury  to  his  animal,  should,  in  order  to 
avail  blmself  of  the  rule  wbicb  allows  a  re- 
covery, in  such  cases,  in  favor  of  a  parly  guilty 
of  conlribulory  negligence  on  bis  piirt,  hava 
averred  In  tbe  reply  Ihat,  notwithstanding  tho 
alleged  carclcssueas  and  negligence  charged 
against  him  in  tbe  answer,  he  was  slill  entitled 
to  recover  the  value  of  his  borse,  for  that  tb» 
agents  and  servants  of  Ibe  defendant  might 
and  could,  by  tbe  exercise  of  rensonable  efforts, 
have  avoided  running  the  locomotive  ngainat 
Ihe  animal,  and  that  they  wholly  failed  to 
make  such  efforts.  This  would  have  presented 
Ihe  real  is.<ue  in  the  case — an  issue  tendered 
by  the  plninliff,  and  which  he  would  bave  been 
compelled  to  moinlaln  by  a  preponderance  of 
evidence:  but  be  tendered  no  such  issue  in  hi*. 
reply,  tipon  tbe  contrary,  he  merely  denied 
tlie  allegation  of  bis  own  carelessness  and  negli- 
gence iu  tbe  affair.  Tbe  court,  however,  cast 
the  burden  upon  the  defendant  of  proving,  not 
only  that  the  plalnliU  was  guilty  of  carekas- 
ness  and  negligence  which  contributed  to  tbtt 
injury,  but  virtually  reriuired  the  defendant  U> 
allow  that  It  could  not  bave  avoided  the  acci* 
dent  by  tbe  eicrciae  of  ordinary  care  and  dili- 
gence. Tbe  said  Instruction  subclRntiaMy, 
went  to  that  effect.  It  was  to  the  effect  Ihat, 
if  tbe  jury  found  the  plaioiiff  was  guilty  of 
negligence  in  Ibe  affair,  "and  that  sucb  negli- 
gence cnntiibutcd  to  the  accident,  slill  Ui» 
defendant  was  liable.  If  the  jury  believed  that 
it  could  bave  been  avoided  by  tbe  exerdsc  of 
ordinary  care  and  diligence  on  the  part  of  tLft 
defendant."  Under  that  view,  a  plea  on  Iha 
pari  of  a  defendant,  in  an  aetion  against  him 
for  negligence,  tliat  tbe  plaintiff  was  also  guiltj 
of  negligence,  wbicb  contributed  lo  thei^joty, 
lA  — .  !._ 1  — 1 —  1.  — g  averred  in 
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the  ple«,  aim,  that  the  result  could  not  b«ve 
been  avoided  by  the  exercise  of  ordinary  care 
■ud  dilieenoe  on  Ihe  part  of  the  dereodaot. 
XoT  would  the  defendant's  proof  In  support  of 
bia  plea  be  of  an;  aTail  unless  it  inconteslabl; 
etlabliebed  that  the  occurrence  could  DOl  have 
been  avoided  by  the  exercise  of  such  care  and 
diligence  on  his  part,  Tbe  logical  aspect  of 
tbe  inslTDCIion  is  far  beyond  my  comprehen- 
sioii.  If  the  plaiatiS's  negligence  contributed 
to  Ibc  accident,  and  the  defendant  was  also 
guilty  of  nesligeuce  in  tbe  aftair,  then  it  was 
necessarily  tbe  result  of  their  joint  wrone;  end 
it  cenaJnlr  could  have  been  avoided  by  tbe 
exercise  of  ordinary  care  and  diligence  on  tbe 
part  of  Ihe  plaintiff.  Why,  t ben,  should  the 
di-feudanl  be  hable  to  Ihe  ptuintllTfor  Its  wronr, 
vhen  the  plRintifTs  wrong  was  at  least  equally 
IS  inplrumental  in  producing  tbe  TCSultT 

This  will  tie  tbe  first  case  on  record,  I  im- 
aeioe,  where  contribution  between  wrong- 
dntrs  has  been  enforced  by  a  court  of  justice. 
n  there  had  been  evidence  in  tbe  caae  tending 
10  show  that  the  conduct  of  tbe  agents  and  serv- 
uts  of  tbe  appellant  waarecliless  in  the  trans- 
action which  resulted  in  the  destruction  of  the 
rrspondrnl's  borse,  or  which  indicated  a  total 
iodUTcrence  and  disregard  of  the  respondent's 
rislits  of  property,  and  such  fact  had  been 
alleged  in  Ibe  complaint,  or  set  forth  In  the  re- 
ply, Ibe  Irlal  court  might  very  properly  have 
iosiructed  the  jury  that,  if  tbey  found  that 
(uch  bad  been  the  conduct  of  the  agents  and 
fervantaof  tbeappellant,  tbey  would  be  author- 
""""■  ""   "- '  ""'ti  liable,  although  the  plaintiff 


recovery  in  such  a  case,  [be  conduct  of  the  de- 
fendant must  be  proven  to  Lave  been  sometbing 
more  than  negligent.  It  must  be  shown  to 
have  been  willfully  done;  for  upon  no  other 
ground  can  a  plaintiff  recover  damages  against 
s  defendant  for  an  injury  resulting  from  the 
joint  act  of  both  parties.  The  law  will  not 
tolerate  so  illogical  a  sequence  as  the  allowance 
of  a  recovery  of  damages  by  one  party  against 
soother  on  account  of  a  transaction  in  which 
they  vt  in  ^rt  dtCielo.     But  to  submit  to  a 


Sory  questiona  of  fact  where  there  Is  no  erl* 
ience  in  the  case  which  will  warrant  Ihem  in 
making  a  Qndingtbereon,  or  to  submit  lotbem 
questions  involving  both  law  and  fact  in  a 
confused  mass,  and  then  send  them  out  to 
guess  at  a  verdict,  is  a  travesty  upon  justice. 

I  do  not  think  tbe  respondent  was  entitled 
to  recover  the  judgment  appealed  from,  not 
see  bow  It  can  legally  be  upheld.  It  is  unjust 
in  principle,  and  pemlcinus  in  its  consequences, 
and  was  evidently  obtained  by  sham  and  pre- 
tense. The  idea  that  those  in  charge  of  tbo 
train  of  cars  in  question  ran  it  against  the  borse 
purposely,  or  failed  to  do  all  in  their  power 
which  could  safely  be  done  to  avoid  the  collis- 
ion, is  too  absurd  and  preposterous  to  be  cied- 
ited  for  a  moment.  The  courts  of  this  Slats 
cannot  afford  to  tolerate  a  sentiment  which 
ignores  the  rights  of  any  parlira  liligant, 
whether  belonging  (o  natural  or  artificial  per- 
sons. Because  the  appellant  is  a  wesllby  rail- 
road corporation,  and  possibly  arbitrary,  extor- 
tionate and  exacting  in  Its  dealing  with  Ihe 
Eublic,  it  does  not  follow  that  its  ngbts  should 
e  ignored.  Nor  is  it  good  policy  on  the  part 
of  the  community  to  counlennnce  or  encourage 
such  practice.  We  must  deal  bonotly  and 
fairly  bv  railroad  companies,  whether  tbey  do 
so  by  us  or  noL  Sucb  a  course  will  be  found 
to  be  bv  far  Ibe  best  In  tbe  long  ran.  We  may 
succeed  in  compelling  them  to  pay  for  a  few 
horses  and  cattle  belongnngtothrifLles.'i  owners, 
who  would  probably  prefer  to  have  them  run 
over  and  killed,  if  (hey  could  get  anywhcra 
near  their  estimate  of  value  of  Ihe  animals, 
than  to  exert  tbe  slighteat  effort  to  prevent  the 
occurrence;  but  Ibe  advantage  will  be  very  in- 
considerable as  compared  to  the  injury  which 
retaliatory  measures,  if  resorted  to  on  tbe  part 
of  the  railroads,  would  occasion,  and  it  would 
be  very  unwise  to  incite  any  sucb  antagonism. 
Railroad  companies  should  be  required  to  do 
their  full  duty  to  the  ijublic,  and,  if  it  need 
legislation  to  enforce  it.  stringent  measures 
should  be  adopted;  but  to  allow  a  petty  system 
of  illegal  and  unjust  plunderins  of  them  will 
prove  to  be  an  indiscreet  and  short  sighted 
policy. 
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*1.   nie    right   to  eofbrce    ft  Tendor*! 

■Head  DOlea  bj  Thompbon,  J. 


t  to  farmen  Phosphate  Co.  v. 
GU  (Hd.)  1  L.  R.  A.  707;  Dunn  v.  Georsla  (3b.)  8  U 
IL  A.  US;  Vteikhausan  v.  FeUowi  (Sev.)  4  L.  B.  A. 


Uen  In  reapect  of  ffoods  aold  apoa  a 

eredlt  1*  not  &  rlgbt  to  readtid  the  con- 
tract of  sale,  but  isB  right  to  delaln  the  good! 
until  the  indebtednen  tor  the  purohase  price  li 
dischersed  at  Or  tiefore  tbe  eiplratton  of  the 
credit,  and,  It  not  so  dlecharBSd.  to  sell  them  and 
apply  the  proceeds  of  tlielr  (ale  to  the  Uquldation 
of  tbe  Indebtedness. 
8.  It  la  BA  a.dditlona]  •eeoritjr  for  the  pay- 

the  act  of  the  vendor  In  reaortlng  to  any  other 
aeourity  which  be  may  have,  provided  such  se- 
curity Is  not  In  Itself  B  securitT  Of  tuch  a  nature 
■B  waives  or  dlBchBrges  tbe  Hen. 
8.  A  collection  of  ttuctm  atated,  in  which 
It  appeared  that  aeTeral  attachmenta 

irere  aued  ont  by  dirterent  creditors  of  a 
oommon  debtor,  apparently  at  tbe  same  time,  all 
of  them  BotlnR  tbroUBh  the  same  attorney;  that 
the  dUterent  wrlta  came  into  the  bands  of  the 
■herlll  witbin  a  few  mlnutea  at  each  other;  that 
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they  were  aD  lovlea  on  the  folloiniiK  flay,  appar- 
ently at  tlie  asme  time;  aDd  tbot  subeequently, 
on  motloatof  Uie  MTsral  plaintiffs,  tbe  suits  were 
conenlidaled  and  proceeded  to  judgment  to- 
gretlier.  It  t>  lulii,  tliat  this  evidence  eiblblted 
Buob  a  oOQCert  of  action  aa  aulhorlied  the  trier 
of  the  faclBto  And  that  all  the  attaching  cred- 
itors were  Joint  actors,  and  that  either  of  thorn 
was  EuUtj  of  a  oonverelon  In  oaae  any  of  tbe 
levlea  Ehould  tie  adjudged  tortloua. 
4.  The  deliTsiT,  &•  eollaiteral  •ecnrity, 
•f  a,  bill  of  B^e,  eoplea  of  gauBen'  returaa 
and  a  warehouse  receipt  of  whtefcey  held  In  the 
United  Stntce  honded  warehouse,  orentea  a 
pledge,  and  cot  a  cbBttcl  mortfiage. 

6.  Where,  front  Ita  situation,  personal 

■ertyU        ' '"-  "' — '— ' 

'eryi  f^' 

estton  of  apleil«e;  it 

■ymljolloal  delivery,— aa  by  the  dellTery  of  a  bill 
of  parcels  and  a  warehouse  receipt. 
Q.  The  TJnellofc  doctrine  wbloh,  In  the  oaae 
of  apledaoby  a  symliol  leal  delivery,  requires  an 
attornmeDt  by  the  warehoiiaoman  or  ether  cus- 
todian of  the  goods,  In  order  to  creste  such  a  de- 
livery as  will  support  the  pledge,  is  not  In  force 
In  this  country. 

7.  The  owner  of  §rood*  atored  la  hi* 
own  ir«>rehotUM  cannot  make  a  valid  pledge 
of  them,  by  ISBuIng  to  another  an  InalruTneot  In 
tlie  form  of  a  warehouse  receipt,  In  which  ha 
professes  to  hold  the  Koods  for  that  other.  Such 
an  attempt  to  create  a  pledge  it  void,  aa  beioa- 
oontrary  to  tie  provlstoDB  of  Our  Statute  relat- 
ing to  ohatleJ  morttfages.  which  requires  a  de- 
livery of  possMBlon  or  a  recording  in  the  office  of 
the  recorder  of  deeds.     [Eev.  Blat.  187B,  *2a)3.l 

8.  The  la.w  of  »  slater  State  of  tbe  Amerl- 
oan  Union  is  a  foreign  law  In  the  sense  that  It 
Is  not  Judicially  noticed  In  the  tribuuala  of  this 
State,  but  must,  In  order  to  have  effect  here,  be 
proved  as  a  taot. 

0.  nie  burden  of  proving'  the  law  of 
another  State  resu  upon  the  party  clalroinfr 
rights  under  It,  and.  In  tbe  absenoe  of  such 
proof,  the  trial  court  Is  authorized  to  presume 
that  the  same  rule  of  law  which  obtains  In  this 
State  obtains  In  that  Btate,  It  belogr  founded  In 
the  princlpiea  of  tbe  ooniioon  law,  and  not  the 
:S  outgrowth  of  a  local  and  peouUar  wat- 


10.  Where  a  contract  la  In  writing  and 

to  BO  distinctly  drawn  as  to  leave  no  ambipultiea 
(or  parol  eipianation,  evldenoo  of  a  prior  coutBc 
Of  dealing  between  the  parties  to  It.  and  eeite- 
clnlly  of  a  prior  course  of  dealing  hetween  one 
of  the  parties  to  it  and  the  predeoassois  of  the 
other  party,  cannot  b«  appealed  to  to  supply  an 
Interpretation  of  It. 

1 1 .  Bat  It  la  competent  to  ahow  that  the 
parties  In  thclrdealinfra  under  the  ooHtract  varied 
Ita  terms  by  a  subsequent  parol  agreemont. 

IS.  Where  the  fkcta  are  nnmerona  and 
eqnlTOcal— susceptible  of  different  Inferences 
In  respect  of  the  question.  What  was  the  real  In- 
tent of  the  partlea?-~the  question  whether  there 
baa  l>eeD  such  a  delivery  as  devests  the  Ten- 
dor's  Uen,  Is  a  question  of  faot  for  a  Jury. 

IS.  In  nieh  a  (UJW,  In  an  action  at  laiv, 
tbe  Inferenoee  of  faot  made  by  the  trial  court 
are  not  reviewabie  on  appeal,  provided  Uiey  are 
fairly  within  the  scope  of  the  evidence. 

14.  The  leading  inddenta  of  a  vendor's 
lien  are:  that  It  presupposes  title  In  the  van. 
dee;  that  It  la  not  a  right  of  rescission,  but  of  de- 
tention: that  it  arlaes  by  Implication  of  law  whil« 
the  goodf  remain  la  the  poneadon  of  the  ven- 
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dor  and  the  purohaae  prioe  ts  unpaid:  that  It  It 
waived  by  stipulations  in  the  contract  of  sale 
InoooBlstant  with  its  oierclae.  as  by  giving  tlma 
for  payment  and  tailing  a  nof^otlable  security 
therefor;  that  ttils  waiver  lalies  place  on  the  Im- 
plied condition  that  the  vendee  wtU  keep  hla 
credit  good  during  the  term  of  the  credit;  that  It 
revivee  If,  during  such  term,  the  vendee  becomes 
Insolvent,  and  that  the  Insolvency  which  revives 
It  is  Insolvency  Id  the  mercantile  sense— an  In^ 
billty  to  pay  one's  debts  as  fast  as  they  mature. 

15.  It  la  not  a  nnlTeranl  rule  that  the 
deliv«iT  of  the  goods  which  deveata  the 
vendor  of  his  Hen  must  be  such  a  delivery,  actual 

rocolpt"  of  the  goods  wlthiii  the  meaning  of  the 
seventeenth  section  of  the  EuElish  Statute  of 
Frauds:  nor  is  it  a  safe  test  In  determining 
whether  this  Uen  has  been  devested  to  oonalder 
whether  there  has  been  sucb  a  deUvery. 

16.  Aa  between  the  vendor  and  vendeei 

and  In  cases  where  the  rights  of  subsequent  inir- 
chesen  of  the  vendee  are  not  concerned,  this 
Keo  Is  not  devested  by  any  species  of  oonstruo- 
live  delivery,  «o  long  as  the  vendor  retains  th« 
actual  custody  of  the  goods,  either  by  himself  at 
by  his  agent  or  acrvani. 


IS.   Norls  it  destroredbr  marking  the 

paclHigea  wltb  the  purchaser's  name.  So 
hell],  where  the  goods  consisted  of  barrels  of 
whiskey  distilled  in  a  distillery  which,  by  an  ar. 
ransement  between  the  contracting  parties,  sanc- 
tioned by  the  agenla  of  the  government,  was  run 
in  the  name  of  the  vendee,  and  the  Ijarrels  fur- 
nished by  the  vendor  were  branded  with  tba 
name  of  the  vendee  as  distiller  and  placed  In  Uie 
distillery  warehouse. 
19.  Ifor  is  this  lien  deatrojred  by  an 
aKTeenent  between  tbe  vendor  and  vendee 
that  tbe  goods  shall  remain  In  the  waretaouse  of 
tbe  vendor  subject  to  the  payment  of  storage  by 
thavendee.  The  dootrtneofBafTett  v,  Ooddard, 
S  Mason.  KIT,  on  this  subject  denied,  and  the  d» 
clsion  criticised. 

SO.  The  tbet  that  br  the  agreement  b» 


_  I  to  be  done  lo 

tbevendor.ls  not  ooncluslve  that  there  baa  not 
been  such  a  delivery  aa  ouia  off  the  vendor>  lien, 
but  creates  a  prima  fade  presumption  to  that 
effect,  which  may  tie  rebutted  by  olrcumstaooes. 
If  the  thing  remaining  to  be  done  was  Intruded 
to  prepare  tbe  goods  for  delivery,  tbe  Hen  con- 
tinues: but  If  the  facts  eefential  (oa  delivery  have 
taken  place,  and  the  thing  remaining  to  be  done 
Is  merely  In  tbe  nature  of  a  subsequent  service 
by  tbe  vendor  with  rcf  erenre  to  the  goods,  the 
Hen  is  dbchnrged.  When,  therefore,  the  goods 
at  the  time  t^e  contract  of  sale  la  made,  though 
In  tbe  legal  custody  and  control,  are  not  In  the  ac- 
tual possession,  of  tbe  vendee,  but  are  so  struat«id 
that  he  cannot  obtain  actual  pOHFcselon  until  a 
apcclllc  act  is  dona  by  the  vendor.  If  the  vendea 
becomes  Insolvent  before  this  act  has  been  done. 
and  the  actual  poHeaalon  of  tbe  goods  has  not 
been  changed,  the  vendor  may  detain  the  goods 
aasecnrity  for  the  payment  ot  the  contract  prtofc 
21.  The  Uen  of  the  unpaid  vendor  fbr 
distilled  spirits  la  not  destroyed  by 
placing  them  In  a  government  irnrti 
bonae  in  charge  at  a  government  atorekeeper. 
The  custody  ot  tba  government  storekeeper  U 
intended  merely  to  aeouie  the  government  In  its 
revenue,  and  not  to  loterrupt  or  Impair  tlierlKfata 
of  any  vendor,  voidee  or  pledgee,  beyond  what 


1680.  Conrad  i 

the  tarma  of  thestatute  under  wbloh  be  holdi  poa- 
MMlOD  absoluKiT  requlnk 
SS.  Where  the  contract  Btlpnlated  fl>r 
tbe  doing  of  three  tblnga  by  tbe  Tendor 
before tbedelJverr  should becomplste;  (1)  toglve 
eu«  and  utteatJon  to  tbe  pacluise*  while  In  tbe 
p>vBnimeDC  varehouBc.  the  lamo  being  tbe  dls- 
ullen'  irorehouee  of  tbe  vendor^  i2i  Co  place  In- 
■uranoe  upou  ttae  propen;,  If  so  required  by  tbe 
vendee:  i3)  &□<!,  floull}',  to  comijlete  tbe  delivery 
or  the  property  Iteell  by  plaolng  tt  free  of  clianre 
OD  board  tbe  09rs,~-It  uoi  field,  th&t.  preeump' 
lively,  tbere  had  been  no  aotual  delivery  luitil  tbe 
iMtof  these  tbrcethlngi  had  been  performed,  un- 
>  tbe   otber   olrcunutanoeB  BurrouDdlDg   the 


(nnmctloD  were  suob  as  to  repel  the  preeun 
tkm.  mud  wbetber  Ibey  were  iriu  a  question  or 
tacL 

23.  In  the  provialoiia  of  th«  Reranoa 
I«wB  Of  the  United  States,  which  require 
the  delivery  of  dlsCllIed  spirits  by  thegovemTtient 
irarebousemaii  to  the  oiriter  when  the  tax  Is  paid. 
ConKi^eaa  merely  Inleadcd,  by  tbe  use  of  a  gen- 
««1  wordof  dtscrlpUon.todfElifnttle.wllhout  olr- 
cmnlocuHoTiorDeodleiBepeciacailon.  any  person 
who,  upon  the  payment  of  the  guvemment  duin. 
li  In  lav  entitled  to  the  poneaslon  ol  the  roods. 

B4<  The  Ilea  of  an  nnpald  vendor  of 
goodfl  la  not  ■elf-ezecntlng.  It  u  a  right 
which  be  may  or  may  not  aswrt,  and  which  If  Dot 
•SKited  Id  time,  la  loet.  If,  therefore,  the  vendor, 
relaloins  the  roods  under  a  oontract  with  the 
vendee,  in  tbe  vendor's  distillery  warehouse,  al- 
lows tbe  vendee  to  call  tbe  warehouse  his  own  for 
tlM  purposes  of  hts  trade,  and  to  Issue  warehouse 
receipts  Id  napeot  of  the  goods,  tbe  lloenae  thus 
■Iven  to  Ibe  rendee  to  Issue  warehouse  receipts 
docB  Dot,  4)Mi/aato,  aiplre  upon  the  bappeMns  of 
tbe  veodee's  Insolveoi^. 

U.  Wbere  goodm  which  bave  been  aold 
««  credit  remain  In  the  possession  of  the 
vendor  undeiT  such  olremnstanees  that  his  lien 
will  revive  upon  the  happening  of  the  iasolvency 
dT  tbe  vendee,  a  pledge  of  the  goods  by  the  vendee 
to  bis  creditor,  as  collateral  eeourlty  for  an  aa- 
tecedeut  Indebledneas,  the  creditor  parting  wltb 
no  new  value  and  making  no  agroementfor  delay, 
does  not  conatJIute  the  pledgee  a  purchaser  for 
value.  In  such  a  sense  as  glvta  blm  a  better  right 
In  respect  of  tbe  goods  than  his  pledgee  and  cuts 
oD  the  lien  of  the  unpaid  vendor. 

28.  In  anch  a  caae  the  pledgee  of  the 

vendee  cannot  be  regarded  as  having  a  better 
right  than  the  vendee,  on  the  principle  of  ealop- 
pel,  unless  he  shows  that  what  has  been  said  or 
dona  by  tbe  vendee  bas  in  some  way  Influenced 
tiM  oondnct  of  the  pledgee  Co  hts  detriment  Tbe 
taw  will  DOC  presume.  In  tbe  absenoe  of  evldeuoe, 
that  such  was  the  fact. 

£7.  Whore  the  Hg'hts  of  the  partlsa  de- 
pended npon  the  law  of  Kentnekr, 
■nd  this  circumstance  was  not  brought  to  tbe  at- 
tention of  tbe  trial  court  by  either  party,  and 
auiA  law  was  not  proved  as  a  fact,  tbe  oourt  de- 
clined to  aU  rm  tbe  j  udgment  as  being  for  tbe  right 
party,  on  the  theory  that  the  pledge  under  whiob 
the  piai  ntlSB  clai  med  was  notbytheUwefHInou- 
rlavalld  ple[|ge,wbeD  tnecourttnew,asa  mat- 
Icr  of  general  leaimlng.tbatltwasa  valid  pledge 
nnder  tbe  law  of  Kentucky.  On  the  other  hand, 
the  court  decfioed  torevene  a  Judgment  for  the 
defeudants  which  rested  on  the  ground  that  the 
UtlB  oftlie  pialntilf  was  that  of  a  pledgee  of  vrare- 
housa  reoejpts  as  collateral  security  for  an  an- 
Moedmit  debt,— tbe  law  of  MisMniri  on  the  sub- 
ject being  unsettled,  and  the  lav  of  Kentucliy. 
bf  wblcb  tbe  rights  of  Uie  partlaa  were  governed, 

tLRA. 


which  had  not  ^>een  put  In  evidence  In  the  trial 
court,  being,  on  tbe  analogoua  subject  of  oom- 
merelal  paper,  that  a  pledgee  lor  an  antecedent 
debt  Is  not  a  taker  tor  value,  but  holds  subjeot  to 

prior  equities 

(January  2, 1889.) 

APPSALS  bj  plaintifTs  fromjudgraeiils  of 
tbe  Circuit  Court  for  8l.  Louis  City  in 
favor  of  derendaniB  In  aclions  broughlU) re- 
cover daniages  for  the  alleged  coDvenioa  of 
cerlaiu  wbialtey.    Affirmed. 

The  facia  are  fully  slated  iu  tbe  opinioD. 
Mr.  David  Goldamitb  for  appellaata. 
Mr,  Sllaa  B.  Jones  for  ledpondenU. 

Thompson,  J.,  delivered   the  opinion  of 


tvbo  alone  parlicipate  in  lliin  decision. 
other  aclions,  Juiivt  Conrad,  Admint'ilrator 
of  Heitna  Paulttn,  Appellant,  v.  John  J.  Mailer 
tt  al.,  RetpondrnU,  No.  3711,  and  acnry  &Mo«- 
ter.  Appellant,  v.  John  J.  Fiiher  et  al..  Re- 
tpondenti.  No.  3712. — have  also  been  argued 
and  aubmiited  togctlier  vritb  this  case.  Tbe 
three  aotioDs  are  of  the  same  nature,  ariaiog 
out  of  the  same  transacllon  and  depending  up- 
on tbe  same  principles  of  law.  They  were 
tried  togetbet  before  tUe  eame  judge  sitting  as 
a  jury,  and  Judgnieota  in  all  of  Ihem  were  en- 
tered for  tbe  d^endaola.  Tliey  are  presented 
in  this  court  for  levlew  upon  a  slogle  bill  of 
eiceptiooa,  by  a  stipulation  of  the  parties.  Tbis 
opinion  will  dispose  of  tbe  otber  two  cases,  a* 
well  as  of  tbU  case. 

Each  of  these  three  cases  Is  an  action  for  the 
conversion  of  certain  whiskey  at  Silver  Creek, 
in  Ricbmond  County,  Kentucky.  Tbe  facts, 
BO  far  aa  It  seems  necessary  Id  state  them  at  the 
outset,  were  as  follows:  During  the  timewbeu 
tbe  rights  in  controversy  arose. Charles  W.  Con- 
rad was  doinK  buaineas  in  St.  J  o  lis.  MUsouri. 
under  tbe  name  and  style  of  C.  Conrad  <&  Co. 
Tbe  defeodants  were  partners  in  two  different 
firms  (Qregory,  Stasg  &  Co.  and  W.  B.  Hume 
&  Co.)  engaged  In  the  business nf  dialillersand 
reciiflers  at  Silver  Creek,  Kentucky.  A.  tliird 
flrin,  Stagg,  Hume  &  Co.,  and  also  tbe  two 
firms  above  named,  of  which  they  were  sue- 
ceasore,  had  had  a  course  of  dealing  wilb  C. 
Conrsd  &  Co. ,  similar  to  that  nbicb  took  place 
under  tbe  con  tract  hereafter  set  out  upon  wbicb 
ibe  rights  now  toljedisposedotdepend.  There 
is  a  great  amount  of  testimony  in  tbe  record  aa 
to  tbe  nature  of  this  course  of  dealing,  and  tbe 
facta  adduced  by  this  testimony  are  set  out  at 
considerable  lenglb  by  tbe  appellants  in  their 
statement,  of  whicb  we  shall  speak  hereafter. 

As  Introductory  to  tbe  contraet  itself,  it  may 
be  Stated  that  donrad,  doing  business  at  St. 
Louis  under  the  name  of  C.  Conrad  &  Co. ,  bad 
acquired  an  extensive  repulatioD  for  a  certain 
kind  of  beer,  wbicb  had  been  brewed  and  bot- 
tled for  liim  la  6l.  Louis,  and  which  be  bad 
sold  under  tbe  name  of  Biidweiser  beer.  He 
desired  to  found  a  similar  reputstion  in  respect 
of  certain  kinds  of  whiskey,  but  as  be  was  not 
a  distiller,  it  was  oecessary  to  find  a  dlallller 
who  would  make  for  bim  whiskey  of  tbe  de- 
aired  grade,  and  who  wuuld  assist  bim  1b  bold- 
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it.  The  derendants  were  willing  to  ma^e  such 
irhiskej  for  bini  sad  to  assist  turn  Id  reprCHeat- 
fng  himself  to  the  public  bb  Ihe  diBtiller  of  it. 
In  order  to  carry  out  Ibis  purpose,  (he  follow- 
ing contract  was  entered  into: 

"  This  agreemeat,  made  aad  entered  Into  this 
SSth  day  of  October,  1B83,  between  Sragg,. 
Hume  &  Co.,  of  8t,  Louifl,  Miasouri,  of  the 
first  pan,  and  C.  Conrad  &  Co.,  of  St.  Louis, 
Uissouri.  of  the  second  part,  wilnesaeth: 

"That  the  parly  of  tlie  Qiat  part  BRree*  to 
mahe  for  the  party  of  the  second  part,  during 
the  months  of  Novemtjer  and  December,  I88'i, 
and  January,  1H83,  at  the  Silver  Creek  distil- 
kry  In  Madison  County,  Kentucky,  2,100  bar- 
rels of  Moss-Rose  Sour-Mash  Bourbon  whiekey 
and400  barrels  Govemor'aCboice  Rye  whiskey, 
nt  46^  cents  per  proof  gallon  for  the  Bourbon 
and  62i  cents  per  proof  gallon  for  Ibe  Rye — the 
Bourbon  to  be  invoiced  when  all  made,  and 
the  Eye  to  be  invoiced  when  all  made,  as  per 
return  of  United  States  ganger  on  duty  at 
distillery. 

"  That  during  the  manufacture  of  the  whis- 
key herein  contracted  forlbe  firm  name  of  the 
Krty  of  the  second  piart  (Conrad  &  Co.)  shall 
used  as  dislilleis,  provided  that  tlie  said 
erty  of  the  second  part  shall  not  in  any  way 
held  Fefipouaihle  or  liable  to  the  Cnited 
Slates  government  for  the  conduct  of  the  dis- 
tillen-. 

"That  settlement  for  the  whiskey  shall  be 
made   as  folioirs;     Tlie  parly  of  the  second 

fart  shall  give  their  notes  or  acceptances,  each 
)r  |600,  payable,  the  t1r«t  note  on  June  16, 
1883,  and  a  note  payable  on  the  Saturday  of 
each  week  foiloniug  until  all  are  paid.  That 
the  whiskey  shall  be  of  the  standard  qualilv  of 
the  "  Hume  "  brand,  the  cooperage  first  class, 
cight-iron-hooped  barrels,  well  charred,  brand- 
ed with  the  firm  name  of  the  party  of  the  sec- 
ond part  as  distillers— all  brands  required  to  be 
tumlGhed  by  the  party  of  the  flist  part — the 

facknges  lo  contain  from  forty-sU  to  fifty  gal- 
ms  each,  and  the  proof  of  the  whiskey  to  run 
B8  nearly  uniform  at  101  per  cent  as  it  is  pos- 
sible to  make  it. 
"That  storage  shall  be  charged  at  the 


Eighth  District  of  Kentucky,  and  that  all 

and  ntiention  shall  be  given  the  packages  while 
in  Etnrc  by  the  party  of  the  first  part. 

"  That  iipon  the  release  from  bond  and  pay- 
ment of  United  States  and  stale  ta.\es  and 
storage  by  the  party  of  tbc  second  part,  psck- 
Bges  shall  be  delivered  free  of  charge  by  the 
party  of  the  first  part,  on  board  of  the  cars  at 
Hllver  Creek,  Kentucky. 

■•  That  the  party  of.  the  flrst  part,  if  desired 
to  do  so  by  the  parly  of  the  second  part,  shnll 
place  insurance,  loss,  if  any,  payable  to  (be 
parly  of  the  second  part,  who  shall  pay  the 
premium  at  not  to  exceed  current  rates. 

"  That  if,  from  fire  or  other  casualty,  the 
party  of  the  first  part  shall  be  unable  to  com- 
ply with  the  terms  of  this  contract  in  full  or  In 
part,  the  said  party  of  the  first  part  shall  not 


V  be  held  bable  for  such  aonfulfiUment 


"  That  when  the  whiskey  is  all  invoiced  and 
the  notes  are  given  for  the  amount,  the  party 
eu  R.A. 


the  partv  of  the  second  pari  agrees  to  give  the 

party  of  the  first  part  two  cases  containing 
twelve  quart  tmltles  of  tbe  lieat  French  cbam' 
pagne  and  two  casks  of  Budweiser  beer, 

•'  Witneis  our  bands  Ibis  25th  day  of  Octo- 

tr,  18)53,  at  St.  Louis,  Ho. 

(Signed)  "Stagg,  Hume  &  Co.. 

"  C.  Coorad  A  Ca" 

The  whiskey  Id  coDtroversy  wss  made  (or 
caused  to  be  made.  In  the  manner  bereafier 
staled),  by  Stagg,  Btime  &  Co.,  under  ihfa 

contrail,  and  was  placed  in  United  Stalos 
Bonded  Warehouse  No.  641,  as  therein  pro- 
vided for.  On  the  9th  of  February,  1883,  Con- 
rad, tieing  In  failing  circumstances,  and  being 
Indebted  to  these  plaintiffs  in  various  amounts 
which  bad  long  tieen  due,  delivered  to  each 
one  of  tbem,  without  their  aoticiiution,  a  ware- 
house receipt  for  a  quantity  of  this  whiskey  u 
collateral  security  for  tbe  indebtedness  awing  to 
tbem,  they  asking  him  no  questions  and  be  mafc' 
ing  to  them  no  statements  at  the  time  as  lo  why 
he  did  this.  On  the  10th  of  the  same  month  be 
suspended  payment  and  his  insolvency  became 
known  and  published;  and  on  the  26tb  he 
niade  an  assignment  for  tbe  l)cneGt  of  his  cred- 
itors. Meantime  the  plaintiffs  bad  taken  no 
steps  to  withdraw  the  whiskey  from  the  gOTem- 
ment  warehouse,  but  merely  held  the  ware- 
bouse  receipts,  parting  with  no  new  value  for 
them.  The  notes  given  by  Conrad  to  Slagg, 
Hume  &  Co.  for  the  whiskey  were  in  their  poa- 
sessioD,  not  negotiable,  and  unpaid  at  (he  tim« 
of  his  suspensinn.  Conrad  was  in<>olvent  to 
the  estent  that,  although  much  of  bis  indebt- 
edness was  secured,  bis  unsecured  creditota 
received  from  (be  administrator  of  the  un- 
pledged BHsets  of  his  eB(a(e  no  more  than  ten 
cents  OS  the  dollar. 

Soon  after  his  suspension,  Stagg,  Hume  & 
Co.  sued  out  an  attachment  in  Richmond 
County,  Kentucky,  lo  enforce  a  vendor's  lien 
upon  the  whiskey.  The  other  two  partnership 
firms  already  named  (Grcgi^ry,  titagg  &  Co. 
and  W,  S.  Hume  &  Co.),  of  which  two  firms 
the  defendants  were  members,  t)eing  creditors 
of  Conrad  on  oilier  accounts,  sued  out  other 
attachments.  These  allachment  suits  were,  by 
agreement  of  the  various  altachin?  crediturs, 
cousolidated,  and,  in  tbe  consolidation  suit, 
iudE-ment  was  rendered  for  the  plaintiffs,  fix- 
ing ibeir  respecUve  priorities.  The  property 
was  sold  thereunder;  and,  although  Btagg, 
Hume  &  Co,  proved  up  their  claim  as  holders 
of  the  notes  given  by  Coorad  for  tbe  purchase 
price  of  tbe  whiskey  I>efore  tbe  asBigoee  of  hia 
estate,  and  received  a  dividend  in  common  with 
the  other  creditors,  yet  the  total  amount  which 
was  realized  from  the  sale  of  the  whiskey  Id 
Kentucky,  in  the  various  sttacbment  suits, 
added  to  the  dividend  thus  received  by  tbem, 
was  not  aufUcifnt  to  liquidate  the  indebtedness 
evidenced  by  the  notes  given  by  Conrad  lo 
them  for  tbe  purchase  price  of  the  whiskey. 

We  understand  it  to  be  the  aetlled  law  that 
tbe  right  to  enforce  a  vendor's  lien  in  reep«ct 
of  goods  sold  upon  a  credit  la  not  a  right  to 
rescind  the  contract  of  sale,  but  is  a  right  to 
delain  the  goods  until  the  indebtedoesa  for  tba 
purchase  price  is  discharged,  at  or  before  th« 
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ezplratlon  of  the  credit,  and,  If  not  to  d)s- 
«liiiiged,  to  Bell  tliem  and  apply  Ibe  proceeds 
of  their  sale  to  the  liquidation  of  the  indebled- 
aea.  Babaxk  v.  Bennell,  80  N.  Y.  SM;  Chanilr 
ier  T.  Fullon,  10  Tex.  2,  flO  Am.  Dec.  188,  199; 
Xnekall  v.  Cmtrai  Poo.  B.ao.iX  CaL  845,  SI 
Am.  Rep.  713. 

It  is  an  additional  securitj,  and  is  not  waived 
tf  the  act  of  tbe  Tender  la  reaortlog  to  aaj 
other  security  nhicb  he  mar  have,  prnvid^ 
•uch  security  ia  not  In  Itself  a  securitT  of 
Bucb  a  Daluie  as  walvea  or  dischargea  tbe  lien. 
Hence,  tbere  was  notliiug  tDCompatible  in  the 
«ct  of  Stagg-,  Hume  &  Co.  in  proving  up  their 
claim  ijefore  the  asaignee  of  Conrad,  and  re- 
ceiviDg  a  dividend  from  bis  estate  in  ita  admin- 
IstraCioD,  under  the  Assignment  Law  of  Mis- 
■ouri.  in  common  with  other  credilora.  and  in 
their  also  proceeding  by  such  means  as  the  law 
of  £eDiiicky  left  available  to  tbem  to  eolorce 
their  vendo?s  lien  upon  the  whiskey  in  the 
bonded  warehouse  at  Silver  Creek  in  ibat  Slale; 
nor  is  suob  a  contention  made  on  behalf  of  tbe 
plainiitfs.  Moreover,  as  they  did  aot  realize 
enough  from  botb  sources— that  is,  from  the 
dividends  received  from  Conrad's  assignee  and 
from  the  proceeds  of  the  sale  of  the  whiskey 
under  their  attachment  in  Kentucky — to  satisfy 
tbe  QOiea  given  for  the  purchase  money,  ft 
must  follow  that,  if  they  bad  a  vendor's  lien 
which  they  were  entitled  to  enforce  against  the 
whiskey,  the  exiateoce  of  such  a  Ilea  is  a  com- 
plete defense  to  these  actions  for  conversion, 
provided  the  title  of  the  plsintiSfs  is  not  better 
than  that  of  Conrad,  their  transferrer.  The 
•trengtb  of  this  conclusion  has  been  seen  hy 
the  l^med  counisel  for  the  plaintiffs,  and  there- 
fore his  chief  effort  has  been  to  convince  tbe 
court  that  Stagg,  Hume  &  Co.  bad  no  veudor's 
lien  upon  the  whiskey  in  coutroversy. 

Before  proceediog  to  the  consideintionof  the 
question,  it  is  necessary  to  get  out  of  the  way 
two  other  objections  raised  by  the  defendant; 
because,  assuming  that  these  objections  prop 
etlj  arise  upon  the  record,  if  they  are  well 
taken,  they  require  an  aflirinance  of  tbe  judg- 
ment, which  was  given  for  tbe  defendant, 
irreapeclive  of  the  que»ition  whether  or  not 
Blagg,  Hume  &  Co.,  had  a  vendor's  lieu  upon 
tbe  whiskey. 

I.  The  liist  of  these  objections  is  that  there 
fa  CO  evidence  in  the  record  lending  1o  show 
a  conversion.  In  order  lo  uudcrsland  the 
groands  upon  which  this  objection  is  placed, 
ft  is  nccesEwry  to  recall  the  fads  Ibat  the 
wbi'key  was  scir«d  uader  four  ailachments, 
nmullaneously  levied  upon  it  at  Silver  Creek, 
Eentucky,  by  three  diftereot  firms;  that  these 
liima  were  compcsed  id  the  aggregate  of  nu- 
merous parlies,  and  that  tbe  two  oefendanis  who 
alone  are  sued  in  these  aciioiis  (process  having 
ixen  returned  as  to  the  others  "not  found"|, 
are  James  A.  Gregory  and  John  J.  Fisher. 
neilber  of  whom  was  a  member  of  the  firm  of 
fiiacg,  Hume  &  Co.,  the  makers  (through  the 
Silver  Creek  Distilling  Company)  of  the 
wbiakey  under  the  contract  witli  Conrad  above 
set  out.  Tbeae  three  partnership  firms  were 
Slagg,  Hume  Sc  Co.,  composed  of  Stagg,  of 
Hume,  and  of  Taylor,  Jr.;  W.  S.  Hume  & 
Co.,  composed  of  Fisher,  Gregory,  Stagg, 
Hume  and  Embry;  and  Gregory,  Stagg  A  Co., 
coropoMd  of  Gregory,  Stagg,  Fi^er  and 
8  Tx  R.  A. 


Hume.    Tbe  defendants  Fisher  and  Gregoir 

were  members  of  the  firm  of  W.  S.  Hume  h 
Co.,  and  also  of  tbe  lirm  of  Gregory,  Stagg  St 
Co.  On  January  23,  1883,  four  suits  were 
instituted  by  these  various  Srms  against  Ch  arlea 
W.  Conrad,  in  tbe  court  of  Common  Pleas  in 
Madison  County,  Eentucky,  two  of  them 
known  as  No.  1  and  No.  2,  br  Stagg,  Hume 
&  Co.,  the  makers  of  the  wbiakey  and  the 
parties  of  tbe  flist  part  In  the  contract  above 
set  out;  one  of  them  by  W.  8.  Hume  &  Co., 
and  one  by  Orcgory,  8tagg&  Co,  Inall  these 
suits  attachments  were  sued  out  against  ibe 
property  of  Conrad.  In  the  suit  of  Stagg, 
Hume  &  Co.,  known  as  No.  1,  the  effort  waa 
tocnforcea  vendor's  lien  upon  the  whiskey  in 
controversy.  The  writ  of  attachment  issued 
In  this  suit  came  into  Ihehanda  of  the  sheriff  of 
Madison  Couuly,  Kentucky,  at  three  nilnutea 
pnat  ten  o'clock  iu  the  eveniug  of  the  same  day; 
the  writ  in  the  action  of  W.  S.  Hume  &  Co. 
came  into  his  bands  at  ten  mmules  past  ten 
o'clock  in  tbe  evening  of  tbe  same  day;  and  the 
writ  in  the  action  of  Gregory,  Stagg  &  Co. 
came  intobia  hands  at  twelve  minutes  past  ten 
o'clock  in  the  evening  of  (he  same  day.  Tbe 
three  writs  were  all  levied,  on  the  next  day,  on 
tbe  whiskey  in  controversy,  by  a  notice  to  the 
person  in  cbarge  of  tbe  warehouse  where  it 
was  stored.  Possession  of  the  whiskey  was 
never  taken  nor  disturbed  under  any  of  the 
writs.  The  cases  were  managed  for  tbe  several 
pluinlilTs  by  tbe  same  attoroeys.  They  were 
consolidated  for  trial,  and  judgment  was  given, 
setting  out  Ihe  rights  of  each  of  tbe  plaintiffs, 
tiiere  being  other  wbiakey  involved  besides 
Ihst  in  controversy  here,  and  adjudging  a  prior 
right  and  lien  in  favor  of  Stagg,  Hume  &  Co.  to 
the  whiskey  in  controversy,  which  was  sold  to 
satisfy  their  lien,  but  which,  as  already  staled, 
did  not  bring  enough  lo  satisfy  it.  Neilbei 
W.  8.  Hume  &  Co.,  nor  Gregory,  Stage  &  Co., 
got  any  part  of  the  proceeds  of  the  sale  of  tlM 
whiskey  in  controversy.  No  effort  was  made 
in  the  court  below  to  show  that  in  poiot  of  fact 
tbe  attuchmcni  of  W.  S,  Hiime&  Co.  or  that 
of  Gresory,  Stagg&Co.,  in  any  way  inicrtered 
with  tbe  rights  of  these  plaintiffs.  But  tbe 
plnintilTs  rested  upon  tbe  position  that  what 
was  done  under  tbe  ailachments  was  perse  a 
conversion  of  the  whiskey  in  controversy, 
and  the  defendants  now  insist  that  such  la 
not  the  law.  Tbe  circuit  court  adjudged  tbia 
point  against  tbe  defendants,  and  we  are  un- 
able to  say  that  its  conclusion  was  wrong.  It 
is  clear  lo  our  minds  that  there  was  here  evi. 
dence  tending  lo  show  such  a  concert  of  action 
among  the  four  attaching  creditors  as  placed 
all  of  tbem  in  Ibe  position,  it  the  attnchiucnts 
were  wrongful,  ol  co-trespassers  or  Joint  tort- 
feasors, wicbin  the  meaning  of  the  rule  laid 
down  by  thii  court  at  tbe  present  term  in  the 
case  of  LteSfT  v.  Botfchof,  33  Mo.  App.  223, 
and  the  cases  tbere  cited-,  and  the  sulDcieucy  of 
this  evidence  was  a  question  of  fact  for  (he 
trial  court,  sitting  as  a  jury.  It  is  perceived 
that  the  attachments  were  sued  out  appsreolly 
at  the  same  time,  by  the  parties  acting  through 
tbe  same  attorney;  thalthediffeient  writscame 
into  the  hands  of  the  sheriff  within  a  lew 
minutes  of  each  other;  that  they  were  all  levied 
on  the  following  day,  apparently  at  tbe  same 
time,  for  the  houra  of  the  several  levies  are  noi 
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■peclfled  tn  the  slierlS'B  retura;  and  ibat  nib- 

(eqnentlj,  on  motions  of  tbeseTeral  plaintiffs, 
the  suit*  were  congolidBted  and  proceeded  to 
judgment  together.  The  fact  that  the  attach- 
ment which  first  came  into  tho  hands  of  the 
Bberiff  may,  by  operation  of  law,  have   taken 

Srecedence  In  tbe  first  distiibuIioD  of  the  fund 
DCS  not,  we  think,  at  all  negative  tbe  con- 
clusion that  tbcre  was  such  concert  of  action  as 
made  all  tbe  parlies  liable  as  co-trespassers,  in 
case  tbe  levies  sbould  be  adjudged  tortious. 
Tbe  levies,  ft  may  be  assumed,  took  effect  by 
relatioD  as  of  the  respective  dates  when  the  dil- 
fereot  writs  came  into  the  hands  of  the  sheriff. 
But  this  doctrine  of  relation  is  lo  be  regarded  as 
a  fiction  reeorted  to  for  the  purpose  of  deter- 
mining Iheprioiilies  of  tbe  attaching  creditors 
as  among  the m selves,  and  cot  forlbe  purpose  of 
determining  tbe  liabilitj  of  any  one  of  them  as 
between  himself  and  tbe  defendant  IQ  the  at- 
tachment suit. 

II.  The  ceit  position  of  tbe  respondent  is 
that  the  delivery  of  Ibe  bill  of  sale,  copies  of 
gaugeni'  returns  and  so-called  warehouse  re- 
ceipts created  a  mere  pledge,  which  was  In- 
valid, because  ihei^  was  no  delivery.  It  is  not 
disputed  that  these  papers  vrere  delivered  to  the 
plaintiffs  ascollaleial  security,  and  not  in  pay- 
ment. Tlie  irotisaction,  therefore,  constituted 
ft  pledge  or  mortgage.  That  it  constituted  a 
pledge,  and  not  a  mortgage,  can  scarcely  be 
tlie  subject  of  doubt.  A  bill  of  sale  of  chattels,, 
absolute  on  its  face,  may,  indeed,  be  shown  by 
parol  evidence  to  have  been  intended  as  a  mere 
security  for  a  debL  Neueil  v.  KeeUr,  IB  Mo. 
App.  189.  Such  was  tbe  nodispuled  evidence 
here;  and  whether  It  was  a  moitgnge  or  a 
pledge  was  a  question  of  law.  If  it  were  a 
mortgage  and  rot  recorded,  it  would  not  be 
good  against  creditors  of  the  mortgagor,  unless 


delivery  is  essential  to  the  validity  of  a  pledge. 
These  warehouse  receipts  were  evidently  in- 
tended to  make  a  symbolical  delivery  to  tbe 
piaintiffs,  as  security  for  their  respective  debts. 
This  would  make  a  pledge,  provided  a  pledge 
can  be  created  by  such  an  inslrument.  and  by 
DO  other  delivery,  actual  or  constructive.  This 
is  show D  by  tbe  following  case;  Partkalir. 
Eggart,  52  Barb.  867,  afflrmed  on  tbispoint 
tliougb  reversed  on  another,  64  N,  Y!  18. 
Tbis  view  is  also  confltmed  by  numerous  bold- 
iogs  to  tbe  effect  that  taking  a  bill  of  sale  or 
bill  of  parcels  of  personal  property,  absolute 
in  its  terms,  as  collateral  security  merely, 
amounts  only  to  a  pledge.  'Walier  v.  Staplu, 
6  Allen,  84;  Thompaon  v.  DoUixt,  183  Mass.  lOS; 
Kimball  v.  Eildrtth,  8  Allen,  lei;  Morgan  v. 
Vod,  3  Colo.  651. 

But  it  does  not  follow  that  a  valid  pledge  can 
be  created  only  by  manual  delivery  of  tbe  prop- 
erly pledged.  Where,  from  ils  situation,  the 
property  la  not  susceptible  of  actual  delivery,  a 
valid  pledge  may  be  created  by  symbolical  de- 
livery, hk  partt  Pile,  3  Lowell,  619;  Jones, 
Fledges,  ^  86! 

Thus,  property  In  transit  may  undoubtedly 
be  pledged  by  the  deposit  of  a  bill  of  lading. 
Meyerttein  v.  Barber,  L.  R.  2  C.  P.  8»,  afflrmed. 
Id.  661,  and  in  L.  R.  4  H.  L.  817. 

We  have  beld  in  this  court  that  goods  In  a 
warehouse  may  be  pledgni  by  deliverv  of  tbe 
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warehouse  receipt,  even  without  lU  being  1b- 

dorsed  by  the  pledgor.  St.  LouitNai,  Bank 
V.  Rom,  9  Mo.  App.  399. 

That  goods  in  the  bands  of  a  warebousemaa 
may  be  pledged  by  a  transfer  of  lie  warehouse 
receipt  was  again  held  by  this  court  in  Fourth 
Nat.  Bankv.  tit.  Louis  Gatlon  Oomprat  Go., 
11  Mo.  App.  Ml,  and  has  been  held  by  other 
courts  in  numerous  cases.  Jones,  Pledges, 
g^  280,  298,  802,  and  cases  cited. 

That  goods  detained  in  ttie  custom  house  to 
secure  the  payment  of  duties  may  be  pledged 
by  a  written  contract  noted  on  the  books  of  tbe 
chief  ofScer  of  the  custom  house  without 
actual  delivery,  was  held  liy  the  Eoglisb  Privy 
Council,  reversing  tbe  Canadiun  Court  of 
Queen's  Bench,  in  Toung  r.  Lamiert,  L.  R.  9 
P.  C.  143. 

This  last  case,  however,  involves  an  idea 
which  seems  to  be  f  uudameutal  In  tbe  Eoglisb 
law,  namely,  that  where  goods  are  in  tbe 
possession  dfa  third  party,  in  order  to  constitute 
such  a  coDstruclive  delivery  as  will  support  a 
valid  pledge,  there  must  be  nn  attornment  by 
the  actual  custodian.  Sir  Joseph  Napier,  In 
giving  tbe  judgment  of  the  court  in  the  cose 
juBt  cited  said:  "It  appears  to  their  lord- 
sbips  that,  by  the  express  sgreement  of  the 
parties  in  This  Q&fe,  followed  by  the  acceptance 
of  the  chief  wareliouse  keeper,  there  was  a  valid 
constructive  deUveryof  tbe  property  comprised 
in  tbe  contract."    Id.  156. 

But  our  law  docs  not  seem  to  require  an  a^ 
tornment  in  order  to  complete  a  sj'mbolical 
delivery.     Darii  v.  Biitsell.  53  Cal.  611. 

The  decisions  in  this  5tatedo  not  give  coun- 
tenance to  such  an  idea,  although  in  Massachu- 
setts they  have  followed  tbe  English  rule. 
Hallgarten  y.  Old/iom,  186  Mass.  1, 

But  Mr,  Jones  in  bis  very  satlsractory  work 
on  Pledges,  speaks  of  (his  decisiou  as  "con- 
trury  lo  the  general  rule."  Jones,  Pledges, 
§300. 

We  should  therefore  have  no  difRcully  Id 
overruling  the  contention  of  tbe  respondents 
upon  this  point,  if  we  could  regard  these  in- 
struments as  warehouse  receipts. 

But  it  has  been  held  by  tbis  court,  and  b; 
several  other  courts,  that  a  receipt  issued  by 
the  onner  of  goods  alored  in  his  own  store  is 
not  a  warehouse  receipt  at  all.  YtUley  Nat. 
Bank  v.  Frank,  13  Mo.  App,  460;  Tkorne  v. 
Fint  Nat.  Bank,  37  Ohio  St.  354;  Adamt  v. 
MercfianU  Nat.  Bank,  2  Fed.  Rep.  174,  9  Bhta. 
BBf);  Yenniv.  JfeiVom«,  45N.  T.  814;  Farmer§ 
Bank  v.  f^np,  87  N.  Y.  20». 

In  Valiey  Nat.  Bartk  v.  F^ank,  mpra,  thb 
court  heM  that  the  issue  by  a  merchant  of 
a  receipt  for  goods  held  in  his  own  store.  In 
the  form  of  a  warehouse  receipt,  had  not  tbe 
effect  In  law  of  a  transfer  of  title  by  means  of 
a  warehouse  receipt,  u  against  a  subeequent 
innocent  purchaser. 

In  Thome  v.  FiriA  Nat.  Bank,  rupra.  It  was 
held  that  an  instrument  substantially  like  a 
warehouse  receipt,  issued  by  a  debtor  to  bis 
creditor,  on  properly  owned  by  the  debtor,  who 
was  not  a  warebouseman,  for  the  sole  purpose 
of  securing  such  creditor,  was  void  as  againai 
other  crcib tors,  where  the  property  remaioed  Id 
tbe  possestion  of  tbe  debtor.  In  the  vle^ 
which  the  court  took,  it  was  void  as  an  at- 
tempt to  create  a  lien  upon  personal  property 
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coatrsTT  to  the  provlstone  of  tbe  Sislute  making 
cbattel  mortgages  void  unless  accompanied  by 
delivery  of  possession,  or  unless  the  morl^ee 
be  record ea—w hie b  Statute  la  BuhstanUaUy 
■imilaT  to  ours.     Rev.  Btat.  ^  3^08. 

Id  Adatni  v.  MereAants  2fal.  Sank,  tupra,  a 
■Jmitiar  ruling  was  made  upon  a  BimJlar  slate 
of  facta  and  based  upon  Bimllar  reagona — tbe 
oouit  holding  that,  in  order  to  create  a  valid 
pledge  bv  ihe  transfer  ol  a  warehouse  receipt, 
tbe  receipt  must  be  Issued  and  transferred  in 
compliance  nith  Ibe  governing  Elatute;  other- 
wise, it  will  be  regarded  as  in  tbe  nature  of  ~ 
mortgage.  ""■■  -""*    *"' 


'Old   because  not  recorded  c 


Eounda,  in  Yenni  v.  McNamet,  rupra.  This 
>t  csix  is  also  authority  for  the  position  that 
such  an  alttmpted  pledge  ia  not  good  under  our 
liialute  relating  to  warehouse  receipts.     That 
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by  any  waiehou&emaD  orotlier  peison  or  firm 
.  .  .  are  hereby  made  negotiable,"  etc  Rev. 
Slat.  S  558. 

The  New  York  Statute  contained  the  same 
lecitals,  using  the  words  "or  other  persons." 

Yet  it  was  tield  that  a  receipt  Issued  by  the 
ownerof  tbe  goods,  who  held  them  in  his  own 
noretiouse,  was  not  a  warcliouae  receipt;  that 
the  issuing  of  it  to  a  creditor  did  not  create  a 
valid  pledge,  for  want  of  transfer;  but  that  it 
was  an  attempt  to  create  a  mortgage  contrary 
to  tbe  provisions  of  the  Statute  (similar  to  ours), 
tequixing  mortgages  of  chattels  to  be  accom- 
[nnied  by  delivery  or  else  recorded. 

In  anoiber  esse  in  the  same  Stale,  a  commia- 
■ioD  merchant  procured  adlscount  of  hia  prom- 
issory note  tipon  the  following  receipt  as 
collateral:  "Received  in  store,  for  account  of 
Ueasia.  P.  A:  S  ,  subject  to  (iieir  order,  the  fol- 
kiwing  named  property,  aa  security  to  pay  note 
given  this  day"  (describing  the  note  and  also 
the  property  thus  attempted  to  be  pledged). 
There  was  no  manual  delivery  of  tbe  property, 
and  no  other  symbolical  delivery  than  was 
effected  by  the  issuing  of  this  receipt,  but 
the  properly  remainei!  in  the  storehouse 
the  commission  merchant  aa  before.  It  1 
held:  (1)  That  the  receipt  was  not  a  cbattel 
mortgage,  and  that,  if  it  were,  it  was  void  aa 
against  tbe  creditors  of  the  oiurlgngor,  because 
there  was  neither  a  delivery  nor  a  recordelion 
m  lequijed  by  tbe  Statute.  (3)  That  llie  traus- 
Bctioa  did  not,  in  legal  effect,  constitute  a 
pledge,  because  it  lacked  tbe  essential  of  de- 
liveiy.  (3)  That  the  fact  that  the  property  was 
delivered  to  the  attempted  pledgee,  before  it 
was  levied  upon  by  tbe  attachmeot  under 
which  the  defendant  justided,  did  not  validate 
il  «a  a  pledge.  Parehail  v.  Eggart,  52  Barb.  iiOT. 
On  appeal  from  this  ruling,  the  court  of  ap- 
peal* of  tbe  sacne  State  beld  that  the  tranaaction 
Tat  a  pledee,  and  that,  considered  as  a  pledge, 
it  WIS  validated  by  the  subaetiuenl  delivery 
bttoTv  the  rights  of  tbe  attaching  creditors 
niperreDed— leaving  the  ruling  undisturbed 
OD  the  other  points.     See  S.  C.  M  N.  Y,  ' " 


1129).  where  certain  attempted 

sllawed  tbe  pledgor  to  remain   in  possession 

of  tbe  goods  wbich  be  had  attempted  to  pledge 

(o  Ifaem,  by  laming  to  tbem  papers  by  which 
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he  professed  to  have  received  tba  goods  from 
them  on  storage,  were  held  not  entitled  to  ttatt 
rights  of  pledgees  against  subsequent  put- 
chasers.    Qeddet  v.  Bennett,  6  La.  Ann,  Gie. 

A  ruling  of  Mr.  VUtTict  Jvdge  Lowell  in  ^ 
case  in  baokruptcy  is  to  the  general  efCi^ct  that 
there  mirbt  be,  under  chvumstances,  a  valid 
pledge  of  cumbrous  material,  such  as  locomo- 
tive engines,  by  the  delivery  of  bills  of  sale, 
althougli  the  property  should   remain  in  tbe- 

E<session  of  the  pledgor.  Ex  parte  Fitt,  3 
well,  519. 

But  DO  allusion  is  made  !n  that  case  to  tbe 
existence  or  effect  of  uny  local  statute  requiring 
chattel  mortgages  to  be  recorded  or  to  be  ac- 
companied by  delivery,  and  I  do  not  therefore 
regard  that  decision  as  authority  in  such  a  cas» 
as  that  before  us.  Besides,  It  cfoes  not  seem  to 
me  to  have  been  well  decided  upon  its  circum- 
atancea.  It  invests  a  bill  uf  sale  with  the  quali- 
ties which  the  Mercantile  Law,  for  purposes 
of  commerce,  attaclies  to  hills  of  lading  and  to 
warehouse  receipts,  and  I  do  not  find  any  well- 
considered  case  that  has  gone  to  thai  e.\tent. 

But  we  find  that  it  has  been  held  in  Ken- 
tucky, construing  the  Statute  of  that  Stats 
(Kentucky  Act  March  6,  ]!J6&),  that  a  person 
having  goods  stored  in  bis  own  warehouse 
may  transfer  title  in  them  by  issuing  ware- 
bouso  receipts  [Neircimie  v.  Cabe'l,  10  Bush, 
400),  and  may,  by  issuing  such  a  receipt,  make 
a  valid  pledge  to  them  to  another, — placing 
such  warehouse  receipts  on  tbe  same  looting 
aa  similar  receipts  given  by  a  wareliousemaa 
to  the  owner  ot  the  goods  and  by  him  trans- 
ferred in  pledge.  Cochnin  v.  Kijmj,  13  Bush, 
485;  Ftrgvton  v.  Northern  Bank  of  Kentucky, 
14  Bush,  fi66.  See  also  Farmer  v,  Qr^oTy.  78 
Ky.  475;  Greeniaum  v.  Mei/ibben,  10  Bush,  419. 

If  the  rights  of  the  plaintiffs  under  tbese  so- 
called  warehouse  receipts  are  governed  by  the 
J.aw  of  Kentucky,  then  it  is  to  be  observed 
tliat  the  Law  of  Kenluclcy  is  a  foreign  law 
which  is  not  Judlcislty  noticed  in  the  tribunals 
of  this  State,  but  which  must,  in  order  to  have 
effect  here,  be  proved  as  a  fact  (tklking  v.  ife- 
bel.  1  Mo.  App.  340;  Flato  v.  Mtilhitll,  73  Mo. 
523;  Meyers.  McCabt.lZ  Mo.  238;  Bergner  t. 
CkieagoR.  Co.  13  Mo.  App.  496);  tbat  the  bur- 
den of  proving  what  the  law  of  Kentucky  was 
upon  this  point  was  upon  the  plaintiSs;  and 
that,  In  the  absence  of  such  proof,  the  circuit 
court  was  authorized  to  presume  that  tbe  same 
rule  of  law  wbich  obtains  in  this  State  obtains 
in  Kentucky,  it  being  founded  in  the  princi- 
ples of  the  common  law,  and  not  the  necessnry 
outgrowth  of  a  local  and  peculiar  statute. 
Meyer  v.  MeOaiba  and  Bergner  v.  Chicago  S. 
Co.  aupra. 

Il  is  olso  Ime  tbat  the  Supreme  Court  of 
Michigan  has  beld  (approving  the  ruling  in  the 
Kentucky  case  of  Coehran  v.  Bipey,  lupra) 
that  a  warchoaseman  having  propcrtv   of   his 


rehou 


Indebtedness.    Detroit  M.  <C  M.  Bank  v 
Eibbard,  48  Mich.  118. 

But,  as  the  case  stands,  we  should  be  bound 
to  hold,  following  our  own  decision  In  Valley 
Nat.  Bank  1.  Frank,  tupra.viA  believing  that 
sttempted  pledges  in  this  form,  by  a  person  ot 
his  own  property  in  bis  own  warehouse,  are  In 
contravention  of  the  letter  and  policy  of  ttie- 
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filatutt  already  referred  tOKlattog  to  cb&tt«I 
morlgafti!*— that  these  warehouse  receiplB  were 
oeltherTalid  as  pledges  Dor  as  mortgH^es,  and 
coDsequeDtl;  Giat  the  plaintiffs  have  exhibited 
no  title  and  no  standing  in  court — were  it  Dot 
for  the  fact  that  it  uowliere  apgieara  that  this 
Tlew  of  the  rights  of  the  parties  was  brought 
4o  the  attenlioD  ot  the  court  below  during  Ibe 
trial.  If  it  had  been,  the  plaintiffs  could  have 
-obviated  it  by  pullinK  in  evidence  tlie  report  of 
Ute  Kentucky  case  oi  Goehran  v.  Ripey.mpTa, 
thereby  proving  that  the  law  of  Kentucky  on 
thta  subject  is  different  from  our  own  law. 
Id  this  peculiar  state  ot  the  record,  we  do  not 
feel  authorized  to  affirm  the  judement  on  this 
point,  as  being  for  the  riglit  party,  since  we 
know  as  a  fact  that  under  the  Ian  of  Ken- 
tucky, by  which  this  contract  of  pledge  is  to 
he  governed,  it  was  a  valid  pledge. 

III.  This  brings  us  to  tbe  main  queslion 
vblch  has  been  conteated,  namely,  whether 
there  was  such  a  delivery  of  tbe  property  as  de- 
vested the  vendor's  lien.  In  order  to  a  proper 
understanding  of  this  question,  it  will  be  nec- 
essary to  state  at  considerable  length  the  man- 
ner in  which  tbe  parties  executed  the  contract 
Above  set  out.  This  statement  would  be  less 
difficult,  were  it  not  for  tlie  variotis  aliatet  un 
der  which  tbe  partiesdid  business.  The  party 
of  the  first  part  was,  aa  already  stated,  a  pari 
nership  eiisting  at  Silver  Creek.  Kentucky, 
called  Stagg,  Hume  &,  Co.,  but  they  executed 
their  contract  through  a  corporation  organized 
under  the  laws  of  Kentucky,  called  the  Silver 
Creek  Distilling  Company,  which  corporation 
was  (be  owner  of  a  distillery  at  Silver  Creek, 
Kentucky,  and  also  the  owner  of  the  govern- 
ment warehouse,  number  641,  into  which,  by 
the  terms  ot  the  contract,  the  whiskey  was  to 
be  and  was  in  fact  placed.  It  is  perceived,  by 
reference  to  this  peculiar  contract,  that  Con- 
rad desired  to  be  held  out  to  tbe  world  as 
tbe  distiller  of  Ibis  whiskey,  and  that  Slagg, 
Bume  &  Co.  were  willing  to  assist  him  in 
liolding  himself  out  as  such  distiller.  For  this 
purpose,  ii  was  absolutely  neces.tary,  under 
the  Acts  of  Congress  relating  to  internal  reve- 
nue, that  tbe  distillery  should  be  run  in  the 
name  of  the  assumed  distiller,  to  wit,  in  the 
tiame  of  C.  Conrad  &  Co.,  and  that  the  nt 
house,  which  is  an  integral  part  of  the  dit 
lery  under  such  statutes,  should  be  treated 
bis  warehouse.  For  it  must  be  txime  in  m 
that,  by  tbe  terms  of  those  laws,  each  distillery 
baa  a  warehouse,  and  that  the  spirits,  as 
83  distilled,  roust  be  at  once  conveyed  to  i 
■ceiving  cistern  (U.  S.  Rev.  Stat,  g  3387),  whence 
(hey  must,  within  three  days,  be  drawn  into 
«aslis,  which  casks  must  be  directly  removed 
to  the  distillery  warehouse.  As  soon  as  " 
whiskey  is  thus  removed  to  tbe  distillery  v  _._ 
house,  each  cask  must  t>e  stamped  with  whnt 
(s  termed  tbe dislillerywarehouee stamp,  which 
stamp  must  contain,  among  other  things,  the 
name  of  the  distiller  and  the  serial  number  of 
the  cask.  With  the^e  provisions  of  the  law  in 
force,  it  would  have  been  obviously  impracti- 
-cable  (or  Conrad  to  attempt  to  bold  himself  out 
to  the  public  as  tbe  distiller  of  whiskey  distilled 
by  someone  else,  unless  he  could  in  some  way 
contrive  (o  have  his  own  Dame  stamped  upon 
the  barrels  by  the  officer  of  the  government 
under  the  provisiona  of  this  law. 
«  L.  B,  A. 


It  therefore  became  necessary,  In  order  lo 

ainlain  before  the  public  the  simulattoa  of 
C.  Conrad  &  Co.  being  the  distillers,  that  the 

rnment  should  in  some  sense  recognize  ths 

that  tbe  distillery  was  the  disiiUery  of  C. 
Conrad  &  Co.,  and  Ibe  further  fact  that  tbe 
warehouse  was  the  warehouse  of  C.  Conrad  & 
Co.  Accordingly,  tbe  Silver  Creek  Distilliog 
Company,  by  whose  agency  Stagg,  Hume  & 
Co.  executed  tbe  contract,  gave  the  statutory 
notice  to  the  collector  that  they  propotted  to 
manufacture  a  certain  quantity  of  whiskey  in 
their  distillery  at  Silver  Creek,  Kentucky,"  do- 
ing business  as  C.  Conrad  &  Oo.j"  that  is  to 
say,  for  a  purpose  of  their  own,  the  Silver 
Creek  Distilling  Company  proposed,  while 
manufacturing  this  whiskey  at  this  distiUery, 
to  change  their  names  end  take  the  name  of 
C.  Conrad  &  Co.,  and  the  officers  of  tbe  gov- 
ernment, rightly  or  wrongly,  were  willing  that 
they  should  do  this. 

Touching  ibis  matter,  the  plaintiffs  bava 
argued  that,  under  tbe  Federal  Slattilea,  ths 
firm  name  of  C.  Conrad  &  Co.  could  not  be 
legally  tised  as  distillers,  nor  could  the  whiskey 
be  lawfully  branded  with  tbe  name  of  that 
Qrm  as  distillers,  nor  could  any  other  name  be 
lawfully  entered  upon  the  stamps  of  that  of 
tbe  distiller  without  actually  running  the  di»- 
Lillery  for  them  and  altogetber  in  their  name — 
by  which  we  understand  them  lo  mean  that, 
whereas  the  distillery  could  not  thus  be  law- 
fully run  in  the  name  of  C.  Conrad  &  Co. 
without  their  belog  tbe  distillers,  therefore 
they  must  have  been  the  distilleia.  But  we 
confess  we  cannot  understsnd  tbe  force  of  this 
reasoning.  It  seems  to  us  that  this  is  equiva- 
lent to  saying  that  wherens  a  man  cannot  law- 
fully do  wrong  in  a  given  particular,  yet  if  he 
bad  done  wrong  in  that  particular,  therefore 
be  has  done  right.  Whether  the  distillery 
could  lawfully  be  run  in  the  peculiar  manner 
in  wbicb  this  distillery  was  run,  is  a  question 
between  those  who  so  ran  it  and  the  govern- 
ment of  the  United  Stales,  with  which  ques- 
tion we  are  not  concerned.  We  allude  to  this 
merely  because  it  is  a  branch  of  a  similar  line 
of  argument  upon  which  much  contention  of 
the  plaintiffs  rests;  and  it  is  just  to  their  learned 
counsel  to  say  that  be  seems  finally  to  have 
abandoned  it. 

In  order  to  carry  out  the  peculiar  provision 
of  this  contract  by  which  C.  Conrad  &  Co. 
should  tje  he-Id  out  as  the  distillers  of  this  whia- 
key,  without  lieing  in  fact  the  distillers,  it  was 
of  course  neccs.''Bry  to  keep  up  the  simulation, 
in  the  face  of  the  revenue  olHcers,  of  C  Con- 
rad &  Co.  twing  the  distillers.  With  Uila  end 
obviously  in  view,  and  with  no  other  end  in 
view,  as  tbe  trial  court  waa  at  liberty  to  find, 
^for  any  other  end  in  view  would  contradict 
tbe  contract  and  hence  be  absurd, — the  firm 
name  of  C.  Conrad  &,  Co.  was  put  above  the 
door  of  the  warebou^,  and  it  frequently  hap- 
pened that,  when  correspondence  took  place 
between  C.  Conrad  &  Co.  at  St.  Louis  and  the 
parties  of  the  first  part  in  this  contract  at  Sil- 
ver Creek,  the  letters  were  addressed  by  C. 
Conrad  &  Co.  at  St.  Louis  to  C.  Conrad  A  Co. 
at  Silver  Creek;  and  tbe  replies  to  such  letters, 
generally  written  by  Mr.  Embrv,  the  secretary 
of  Ibe  Sliver  Creek  EHatilling  tjonipany,  were 
in  like  manner  signed  C.  Conrad  &  Co.,  Ihougb 


COHKAS   T.  FlBHEK 


1S3 


«nin«Iiines  sueli  Iclters  were  addmued  to  Mr. 
Emtii;  in  bis  onn  name  ami  replicU  to  by  bim 
Id  bis  owD  □nine.     Tlic  parliM  oF  ibe  first  pert 


L.  under  the  conlracl  the  distil- 
lenof  this  whiakey.  tbe  veudora  aclmg  Ibrough 
Ibe  Silver  Creek  Disrilling  Company  as  Ibeir 
•gents,  or  they  beiog  tbe  agenis  of  toe  Silver 
Creek  DisiilllDg  Company,  It  matters  IJltle 
nhicb, — for  in  either  case  there  w&a  k  aub- 
Staolitd  Idenlilv  between  tbe  parties, — were 
-willing  to  call  tnemaelves  0.  Cocrad  &  Co.  and 
to  tie  BO  called  IbemBeWes.  lo  tliese  letters  C. 
CoDTad  Ss  Co.,  writing  Irom  Bt.  Louis,  would 
aomeiimes  speak  of  tbe  warehouse  as  our  ware- 
bouse,  and  whoever  would  reply  lo  tbe  letters 
from  Silver  Creek  would  apeak  of  the  ware- 
bouae  as  your  warebouae. 

Aa  has  already  been  stated,  the  record  con- 
tains much  evidence  of  a  course  of  dealing  j a 
reference  to  Che  manufacture  of  whiskey  for 
CoDiad,  between  him  and  the  two  firms  which 
were  predecessors  lo  business  at  Silver  Creek, 
'  Kentucky,  of  the  firm  of  Stagg.  Hume  &  Co., 

tbe  party  of  the  first  part  to  the  contract  now 
I  under  consideration,   Qy   which   the   whiskey 

now  in  controversy  was  made.  This  course  of 
dealing  took  place  under  contracls  similar  in 
their  ternia  to  the  present  contract,  and  was  a 
■imil&r  course  of  dealing  to  that  whicb  look 
place  under  the  present  contract.  We  men- 
tiun  tbis  fact  because  great  stress  has  been  laid 
apon  it  in  the  able  argument  which  baa  been 
made  at  the  tar  and  submitted  to  us  in  print 
by  tbe  counsel  for  tbe  plaintiffs.  We  do  not 
.  perceive  what  precise  bearing  it  has  on   tbe 

I  qnesiions  wbich  we  are  to  consiiler.    It  could 

I  at  most  be  relevant  as  bearing  upon  the  infer- 

enoes  of  fact  which  Ibe  judge  of  tbe  trial  court, 
I  filling  as  a  jury,  might  be  authorized  to  draw. 

But  It  la  10  be  observed  in  tbis  connection  that 
the  rights  of  tbe  parties  are  to  be  governed  by 
the  written  contract  which  they  have  made. 
and  that  a  prior  course  of  dealing,  especially 
between  one  of  the  parties  and  other  parlies, 
«annot,  on  any  principle  with  which  we  are 
acquainted,  be  appealed  to  as  affording  an 
Inlerprelalion  of  Ihia  contract — and  more  es- 
periHlly  so  as  Ibis  contract  is  drawn  In  such 
ointinct  terms  aa  to  leave  no  ambiguities  for 
parol  explanation.  Evidence  of  a  course  of 
dealing  under  this  contract  between  tbe  parlies 
to  it  slands  on  a  different  footing,  since  it  is 
competent  for  the  patties  to  a  coolmct  lo  vary 
its  terms  by  a  sutv^quent  course  of  dealing. 

There  is  evidence  lending  to  show  that  Ita 
terms  were  varied,  or  at  least  supplemented,  in 
one  important  particular.  It  nowhere  confers 
npoD  C.  Conrad  &  Co.  the  power 
warehouse  receipts  in  respect  to  tbe  whiskey 
while  remaining  in  Ibe  bonded  warehouse  at 
Silvor  Creek.  And  yet  the  evidence  abows 
that  be  did  issue  aucb  warehouse  receipts,  that 
tome  of  tbem  were  returned  lo  Silver  Creek, 
and  that  deliveriesot  whiskey  were  made  upon 
Ibem.  The  evidence  In  regard  lohie  authority 
to  issue  these  warehouse  receipts  is  contradic- 
loiy.  The  evidence  in  behalf  of  Ibe  plaintiffs 
tends  to  abow  that  Conrad  had  acquired  general 
authority  from  Btagg,  Hume  &  Co.  to  issue 
warehouse  receipts  for  whiskey  In  the 
bouse  at  Silver  Creek;  the  evidence  of  t 
fendantj,  on  tbe  other  band,  tends  to  show  that 
this  BUthorily  wm  llmlled  by  the  provision  tbat 
«UR.A. 


the  warehouse  receipts  should  be  returned  to 
Silver  Creek  to  be  there  registered — in  other 
words,  tbat  Stagg,  Hume  &  Co.,  or  the  Silver 
Creek  Distilling  Company,  at  Silver  Creek, 
should  have  some  sort  of  control  over  Ibe  mat- 
ter. Conrad  reported  the  issue  of  some  of  these 
warehouse  receipts,  by  letters  addressed  toEm- 
bry,  in  "care  of  G.  Conrad  &  Co.,"  at  Silver 
Creek,  and  received  repliea  thereto,  signed  bj 
Embry,  who  was  at  the  time  the  secretary  ol 
the  Silver  Creek  Dislilliog  Company. 

Tbe  whiskey  in  controversy,  when  made, 
was  deposited  in  the  bonded  warehouse  num- 
ber 541,  at  Silver  Creek,  in  tbe  name  of  C.  Con- 
rad &  Co.,  In  purauance  of  the  lalemal  Reve- 
nue Statutes,  the  entry  in  the  warehouse  being 
made  by  tbe  corporation  as  "The  Silver  Creek 
Distilling  Company,  doing  business  as  C.  Con- 
rad &  Co."  The  warehouse  bonds  were  in 
like  manner  given  by  "The  Silver  Creek  Dis- 
tilling Company,  a  corporation  organised  under 
the  laws  of  the  State  of  Kentucky,  doing  busi- 
ness as  C.  Conrad  &  Co."  These  bonds  were 
conditioned  for  the  payment  of  taiei  to  tbe 
rcdeml  government.  The  whiskey  wal  after- 
wards invoiced  to  C.  Conrad  &  Co.,  of  BL 
Louis,  and  waaaeltled  for  by  notes  In  pursuance 
of  Ibe  contract.  The  whiskey  was  in  thir  — 
dition  when,  on  tbe  9tb  of  Janosry.  IBSS 
Conrad,  at  6t.  Louis,  acting  under  tbe 
and  style  of  C.  Conrad  &  Co.,  issued  Ibe 
bouse  receipts  already  spoken  of,  under  whicb 
C.  Conrad  ifc  Co.  purported  to  have  received, 
into  their  bonded  warehouse  at  Silver  Creek, 
two  hundred  and  seventy-five  barrels  of  whis- 
key for  Paulina  Vogelsang,  fifty  barrels  for 
Ellv  Conrad,  fifty  barteU  for  Helena  Paulsen 
and  forty  barrels  for  Mr.  Schloeter.  Mrs. 
Vogelsang  was  the  mother-In  law  of  Conrad; 
Elly  Conrad  was  bis  sisterinlaw;  Helena 
Paulsen  was  Lis  mother  lu-law's  sister;  and 
Schloeter  bad  formerly  been  bis  porter.  His 
evidence  tends  to  show  that  he  was  indebted 
to  them  in  various  sums,  exclusive  of  interest, 
which  debts  bad  been  of  long  standing  and 
without  security.  Without  any  solicitation 
whatever  upon  the  part  of  any  of  these  cred- 
itors, be  banded  to  them  respectively  i..  pnpeta 
purporting  to  be  warehouse  Receipts,  lOLrelber 
with  bills  of  parcels  and  copies  of  gaugers'  ccr- 
tiflcatefl,  as  coUaleral  security  for  the  debts 
which  he  owed  them  respectively.  He  asked  no 
concensions  whatever  from  tbem  on  handing 
them  Ibeae  papers,  and  they  mode  no  cooces- 

It  should  be  here  stated  that  tbe  evidence  re- 
quires ua  lo  lay  out  of  view  any  conception  or 
conjecture  tbat  this  was  a  conveyance  designed 
by  Conrad  lo  binder,  delay  or  defraud  his  cred- 
itors; for  though  the  preference  of  relatives  as 
creditors  for  alleged  past-due  Indebtedness  is 
one  of  the  common  features  of  business  failures. 
— so  much  as  to  require  tbat  such  preferences 
should  receive  careful  scrutiny  at  the  bands  of 
triers  of  Ihe  facta, — yet  it  is  lo  be  observed  that 
there  is  no  evidence  lo  this  case  tending  to 
show  that  these  debts  viere  not  bona  fide  debts, 
^  or  to  take  the  case  out  of  the  ordinary  case  of 
'  a  debtor  in  failing  circumstances  endeavoring 
' ')  property  to  prefer  some  of  his  cred- 
,  ibuiK.  ife  wish  to  get  Ihe  idea  outof  Ihe  way 
I  tbat  we  proceed  upon  any  conception — tbe  leaal 
I  possible— of  theM  conveyaoces  being  Emulated, 
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or  of  their  being  made  to  the  use  of  Conrad, 
and  lo  make  It  clear  tbat  we  deal  with  the 
rights  of  the  ploinliflB  precisely  as  we  would 
deal  with  those  rigbla  if  tbej  were  bankers 
whom  Conrad  bad  desired  to  secure  for  pre- 
vious advances,  made  to  him  under  circum- 
stnnces  which,  in  bU  view,  rendered  it  obll^- 
tocy  upon  him  lo  secure  them  at  the  espense 
oF  other  credilors.  No  fcaud,  either  In  fact  or 
law,  is  Imputable  to  the  p'sinliffs,  nor  Is  auy 
Imputable  to  Coorad,  unless  H  be  found  in  an 
unauthorized  use  of  the  authority  wliich  had 
been  conferred  on  bim  to  issue  warehouise  ro- 
Celpts— of  which  we  shall  speak  furlher  on. 

In  this  conoectioD  it  n:ay  he  best  to  state,  ao 
far  as  they  have  not  already  been  staled,  the 
provisions  of  the  Revised  Slaiules  of  the  United 
Blates  touching  the  custody  of  dialillcd  spirits 
In  bond  before  the  taxes  hare  been  paid.  The 
Whiskey,  removed,  as  niready  slated,  to  the 
bonded  warehouse,  must,  wilhin  the  first  five 
days  of  the  next  succeeding  moDlh,  be  entered 
for  deposit  in  the  warehouse  by  the  distiller  or 
owner;  and  the  distiller  or  owner  must  give 
txind  for  the  psymeni,  wiihin  the  next  three 
years,  of  the  Lines  due  thereon.  V.  B,  Rev. 
BUI.  Sup.  p.  530^  %  i. 

It  is  also  provided  thnt  the  warehouse  shall 
be  provided  by  the  distiller  at  his  own  eipcDse, 
•hall  be  situated  on  andsboll  conslllulo  a  part 
of  the  disiillerj  premises  and  shall  be  under 
the  diieetion  and  control  of  the  collector  for 
the  district,  and  in  cbarire  of  an  Internal  reve- 
nue atoie" 
mission  er  _ 
Stat.  §S  3271 

There  is  the  further  provision  that  it  shall  be 
fn  the  joint  custody  of  the  storekeeper  and  the 
proprietor,  but  tbat  it  shall  not  be  unlocked  or 
remain  open  except  in  the  piesenceof  the  store- 
keeper, and  that  no  article  shall  be  received 
into  it,  or  delivered  from  it.  by  the  stnre- 
Iceeper,  except  on  the  order  of  the  collecLor. 
Id.  §  8S74. 

This  last  provision  Is  supplemented  by  a 
regulation  of  the  internal  revenue  dejiarlment, 
tm  follows;  "Whenever  any  per«on  is  alloned 
access  to  the  distillery  warehouse.  It  must  be 
done  under  the  immediate  supervision  of  Ihe 
etore-keepcr.  The  distiller,  or  his  employ6s, 
may  be  allowed  aceess  lo  the  warehouse  for 
the  purpose  of  eiaminingtbe  aplrlls,  repairing 
the  cooperage,  or  changing  the  packages  to  pre- 
lent  waste.''  If  the  commissioner  of  internal 
revenue  deems  the  warehouse  unsafe,  be  may 
require  the  whiskey  stored  Ibercin  lo  be  re- 
moved, under  the  direction  of  the  collector,  to 
such  warehouse  as  he  may  designate,  and  may 
have  it  sold  if  the  owner  fails  to  have  the  re- 
moval made.    Id.  g  S3T3. 

It  is  further  provided  that,  when  the  owner 
shall  desire  to  withdraw  the  whtpkey  from  the 
warehouse,  he  may  file  with  the  collcctornotice 
tlicreof,  describing  tbe  whiskey,  and  requesting 
that  it  be  re  gauged.  U.  S.  Rev.  Stat.  Sup. 
p.  684,  e,  IT. 

A  "withdrawal  entry"  must  then  be  made, 
staling  tbe  dsto  of  entry  .Into  the  warehouse 
and  by  whom  made,  together  with  other  mat- 
lere  of  description;  and  thereon,  upon  the  pay- 
ment of  tbe  l&i,  the  collector  must  Issue  bis 
order  to  the  itore-keepet  in  charge  of  the  wu«- 
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house  for  tbe  deliveir  of  tbe  whiskey.  U.  6. 
Rev.  Stat,  g  8304. 

Thereupon  the  whiskey  Is  regauged,  and  th» 
cask  la  branded  wlih  tbe  name  of  the  diatilter 
and  stamped  with  the  tax-paid  stamp.  U.  8. 
Rev.  Stat,  g  8396. 

Thereafter  it  aball  not  be  stored  nor  shall  it 
be  allowed  to  remain  on  tbe  distillery  premises. 
Id.  §  3388. 

There  is  also  a  provision  for  the  witbilransl 
of  distilled  spirits  from  tbe  warehouse  by  tbe 
owner  for  exportation,  without  the  payment  of 
taxes.    Id.  g  8380. 

Upon  tbe  foregoing  facts  the  trial  court  hat- 
held  that  Stagg,  Hume  &  Co.,  at  the  lime  when 
Conrad  delivered  the  warehouse  receipts  to  the 
plainitffs.  had  such  a  possession  of  the  whiskey 
as  entitled  them  to  a  vendor's  lien.  Tbe  ques- 
tion now  lo  be  considered  is,  whether  the  facta- 
admit  of  such  an  interpretation — not  whether 
they  do  not  admit  of  a  contrary  interpretation. 
For  It  is  to  be  observed  that  where  the  facia 
are  numerous  and  equivocal — susceptible  of 
different  Inferences  In  respect  of  tbe  question 
What  was  the  real  Intent  of  the  parlies?— tb« 
question  whether  there  has  been  such  a  delivery 
as  devests  Ihe  vendor's  lien,  or  puis  an  end  U> 
the  ripht  of  stoppage  tn  'ranailu,  is  a  question 
of  fact  for  a  Jury.  Chandler  v.  Fulton,  10  Tex. 
S.  60  Am.  Dec.  188;  Michigan  Ctnt.  H  Co.  r. 
Phillipt.  80  III.  190,  183. 

On  the  analogous  question,  whether  ther» 
has  been  such  a  delivery  as  will  pass  title  and 
make  an  executed  sale,  the  rule  is  the  same. 
"Wliere  tbe  law  can  pronounce,  upon  a  state 
of  facis,  tbat  there  is  or  is  not.  a  delivery  snd 
acceptance,  it  is  a  question  of  law  to  be  decided 
by  ilie  court  But  where  there  may  be  un- 
certainty nnd  diftlcultyin  determining  the  lru« 
iotenl  of  Ihe  parlies  respecting  tbe  delivery  and 
acceptance  from  the  facts  pioved,  the  question 
of  acceptance  is  to  be  decided  by  the  jury." 
Ho'itUUte  V.  TaVman,  14  Me.  400;  Olau  v. 
Gc/ri'n.aOMo.  297,  300. 

Mora  briefly,  it  issoid:  "When  there  is  no- 
dispute  as  to  the  fads,  it  is  a  que-^tlon  of  law; 
when  the  evidence  isconSicting,  the  Jury  must 
decide."  Olau  v.  (Jeltin,  tupra;  JIalch  y. 
Baylty,  10  Cush.  29. 

In  the  case  before  ui  the  facts  were  yerj 
erous,  and  on  some  points  the  evideace 
confli'  ting.  Interpreted  in  the  light  of  tbe 
ract  alone,  they  become  compiiraiively 
simple.  lolcrpreted  independently  of  the  con- 
tract, the  inferences  to  be  dratrn  from  them 
are  exceedingly  doubtful.  So  far  as  they  were 
properly  susceptible  of  Interpretation,  Inde- 
pendently of  tbe  contract,  the  inferences  to  be 
drawn  from  them  werelnfcrencesof  fact  which 
addressed  themselves  to  tbe  judgment  of  the 
circuit  judge,  who  tried  Ihe  case,  sitting  as  a 
Jury.  We  cannot  revise  his  conclusions  of  fact 
on  Ibis  appeal,  unless  we  see,  from  his  rullogs 
upon  tlie  instructions,  that  he  was  mistaken  id 
respect  of  tbe  inferences  of  law  to  be  deducad 
from  certain  facts.  Here,  as  elsewhere,  where 
tbe  law  characteri7.es  a  fact  or  a  state  of  factx 
in  a  given  way,  i(  it  appears  from  the  record 
tbat  the  trial  judge  has  characterized  such  fact 
or  state  of  facta  in  a  diOerent  way,  it  is  within 
our  office  to  review  and  correct'his  dedatmi: 
but  we  bave  no  control  over  hit  coucludoiw 
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JD  respect  of  mere  Inferences  of  fact,  pro- 
Tided  Ui^  are  fairly  witbin  Ibe  scope  of  Ihe 
«ndeac(i.  We  sball  take  up,  then,  the  leading 
inddeols  of  fact  nhich  the  evidence  tends  to 
Bbow,  and  inquire  irbether  Ibe  learned  judge 
drew  from  tfaem  in  bd;  luslaace  a  coiicfuslon 
■contrary  to  Ibal  imputed  by  Clie  law. 

It  may  make  our  views  clearer  tf,  before 
pioccediDK  to  do  tin's,  we  state  some  of  the 
establiabed  and  leading  Incidents  of  a  veudor'a 
lieu.  To  begin,  it  should  be  observed  that  tbc 
eiialeuccof  a  vendor's  lien  always  presupposes 
that  the  title  to  tbe  goods  bas  pnsecd  to  the 
vendee;  since  it  would  bean  Incongruous  con- 
ception that  a  vendor  might  have  a  lien  upon 
bisowngooda.  In  this  case,  tbe  question  of  lille 
is  entirely  outof  tbe  coniest.  Tbe  defense  of 
a  vendors  lien  in  Stage,  Hume  &  Co.  concedes 
that  the  title  to  tbe  goods  bad  pasaed  to  Contnd, 

It  is  neit  to  be  ooeerved  that  a  vpudor'a  lieu 
is  in  no  sense  a  right  of  rescission.  On  the  (Con- 
trary, it  proceeds  in  affirmalion  of  the  contract, 
and  as  a  means  of  lis  enforcement.  It  is  in  the 
nature  of  a  pledge  raised  or  created  by  tbe  law, 
upon  the  happening  of  tbe  insolvency  of  the 
vendee,  to  seciue  tbe  unpaid  purchase  money 
to  the  vendor.  It  is  a  mere  rifjbt  of  detention 
and  sale,  to  satiafylthe  unpaid  purchase  money. 
At  the  oulfet,  in  every  aale,  where  the  con- 
trary is  not  stipulated,  tbe  implication  of  lew 
Is  that  the  purchase  price  is  Co  be  paid,  as  a 
cnndi^OD  precedent,  before  the  vendor  shall  be 
obliged  lo  part  with  bis  goodi.  Blozam  v. 
Bander:  4  Bam.  AC.  641,  848;  Jfidiffan  Cent. 
R.  Co.  V.  FhiiUpt.  80  IlL  IBO.  163;  Arnold  v. 
Delano,  4  Cush.  88,  38. 

But  this  right  lo  retain  tbe  goods  nntil  tbe 
purchase  money  Is  paid  is  waived  by  any  stip- 
ulationa  in  the  contract  of  sole  which  are  in- 
■tonsislent  with  Itseiercise,  Pieketty.  Bitlloek, 
K  N.  H.  8M- 

It  is  waived  bv  giving; time  for  payment,  and 
especially  by  taking  a  hill  or  note  to  secure  Ibe 

Syment  of  the  purcbnse  price.  Chambcriv. 
•viilton.  L.  R.  1  P.  C.  305.  4  Moore,  P.  C.  N. 
8.  I5S;  ftpariali\.  Jltntcke,  IOC.  B.  SIS;  DtTon 
V.  rafe»,S  Barn.  &  Ad.  313;  Arnold  v.  Delane. 
4  Gush.  33,  88;  Tliroop  v.  Hart,  7  Duvall,  512, 
531. 

Bat  this  waiver  Is  said  lo  lake  place  upon  the 
implied  condition  that  tbe  vendee  will  keep  bis 
«r^it  good  until  tbe  term  of  tbe  mnedit  shnll 
have  expired.  ArTtold  v.  Delano,  mpray 
ThDmpton  V.  Baltimore  d  0.  S.  Ch.SB  Ud. 
866.406. 

If,  therefore,  the  purchaser  becomes  In 
solvent  before  the  eoods  are  delivered,  the  lien 
at  once  revives,  jjixon  v.  Yatti.  S  Barn,  & 
Ad.  318.  841;  AmaU  v.  Dtlarto  and  TAroop  v. 
Bart,  tupra. 

Altboucb  there  is  lome  controversy  as  to  the 
nature  of  Ibc  insolvency  which  will  revive  this 
rieht,  yet  it  is  agreed  on  all  hands  that  an  in- 
solvency In  tbe  mercantile  sense — an  jnability 
lo  pay  one's  licbCs  as  fast  as  they  mature,  evi- 
denceid  by  a  stoppage  of  payment,  an  assign- 
ment for  the  beneflt  of  crcdilorB,  a  pclilion  in 
ttankruplcy,  or  tbe  like— is  suSlcient.  Sucban 
insolvency  indisputably  supervened  in  Iblscase 
before  Slagg,  Hume  &  Co.  undertook,  by  levy- 
ing attachments  on  the  goods,  lo  eierciee  their 
•apposed  right  of  lien. 

There  la  a  controvert  in  this  case  In  respect 
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of  \be  general  theory  of  the  law  as  to  the  nat- 
ure of  the  delivery  which  will  devest  Ihe  ven- 
dor's lien.  The  contention  of  tbe  plnintlSs  it 
that  Bucb  a  delivery,  actual  or  conslruciive,  aa 
would  amount  to  an  "actuHl  receipt"  of  tha 
goods,  williin  ttie  meaning  of  the  sevenleonth 
aeclinn  of  tbe  EngUsh  i^tatute  of  Frauds,  will 
in  all  coses  operate  to  devest  tbe  lien  of  Iha 
vendor.  This  position  is  undeniably  Ingical; 
but  the  cases  !□  which  this  statement  of  doc- 
trine is  found  are  nearly  all  cases  in  which  tbs 
question  In  Judg'ment  was  the  Statute  of 
Frauds,  and  not  tbe  vendor's  Iten.  It  would 
hence  be  extremely  haz.nrdous  to  rest  our  Judg- 
ment upon  what  judges,  however  eminent, 
iiave  said  in  cases  where  they  were  not  consid- 
enne  the  qupstion  which  we  are  considering, 
liesides,  a  little  examination  will  show  that 
this  contention  is  nota  sound  one.  The  singia 
case  of  stoppage  in  trantitit  proves  this.  By 
all  tbe  flutiiorilles.  when  a  carrier  receives 
(roods  from  a  vendor  for  shipment  to  the  ven- 
drc,  there  bas  been  such  an  actual  receipt  aa 
SDii^Jles  Ihe  Statute  of  Prauds;  and  by  all  tbe 
autlioiities  there  baa  not  been  such  a  delivery 
as  puts  an  end  to  the  right  of  stoppage  in 
tranailu.  If  it  Is  answered  that  tbe  right  of 
stoppage  in  trantitv  is  one  thing,  and  that  tba 
vendor's  lien  is  another  thin^,  it  U  only  neces- 
sary to  appeal  lo  the  .ludicial  reports  to  sliow 
that  tbe  two  are  universally  regarded  as  the 
same  right  exercised  under  different  circum- 
stances. Tbe  right  of  stoppage  in  IraJuiiv  is 
said  lo  be  a  mere  eitension  of  the  vendor's 
Hen.  Baheoek  v.  Bcnnell,  80  N.  Y,  244;  j\'aw- 
kaU  V.  VaT!;ai.  15  Me.  819;  Mohr  y.  Lotion  A 
A.  S.  Go.  108  Mnea.  87.  70;  White  v.  WcUh.  83 
Pa,  808,  420;  Lodi  v.  Pttert,  63  Ala.  243,  85 
Am,  Rep.  17.  IB;  Newhall  v.  Central  Fae.  R, 
Co.  51  Cal.  345,  21  Am.  Bep.  713;  Bowleg  r. 
Bigeioui,  12  Pick,  807, 313:  Jkneiiia  v.  Si-MtUle, 
13  Ohio  8t.  515,521;  Bchu<^acha- ^.  Kant,  13 
Mo,  App.  ia«,  128. 

It  is  simply  tbe  right  which  tbe  law  accords 
to  tbe  unpaid  vendor,  upon  the  happening  of 
the  insolvency  of  tbe  veiidee.  to  resume  bis 
possession  and  with  it  his  vendor's  lien:  and 
when  bis  possession  ta  resumed  his  rights  are 
worked  out  by  a  sale  of  Ihe  goods  on  notice, 
and  an  application  of  Ihe  proceeds  to  tbe  pay- 
ment of  tbe  purcbnse  price,  precisely  as  in  the 
case  of  the  vendor's  lien.  Dloxam  v.  Sandcrt, 
4  Bam.  &  C,  Sil-.Boormanv.^'aih.  8  Bam.  & 
C.  145;  ICeteliail  v.  rargat,  15  Me.  B41, 

It  follows  from  this  stalement.  that,  where 
tbe  right  of  stoppage  in  tramitu  exists,  the 
vendor's  lien,  a  fortiori,  exists.  In  other 
words,  if  there  has  l)een  auch  a  delivery,  be- 
fore the  goods  nre  alsrled  on  their  voyage,  as 
cuts  off  the  vendor's  lien,  there  is  no  transitu*, 
in  tbe  tense  which  supports  the  right  of  Stop- 
page in  Iransilu. 

In  view  of  these  and  olher  con  Bid  era  linns. 


that  the  test,  whether  there  has  been  a  delivery 
lo  satisfy  the  Statute  of  Frauds,  is  a  safe  t*st 
o(  tbe  non-ejislence  of  tbe  vendor's  lien.  Hob- 
insoD,  Ch.  J.,  in  Wegg  v,  Drake,  16  U.  C.  Q. 
B.  252;  Miller,  J ,  In  Thompton  v.  Baltimore 
0.  R.  Co.  28  Sid.  8Se,  407;  TowTuend  t.  Bar- 
gra-cet,  118  Mass.  8!S,  333. 

It  has  been   held,    on  the  most   obvious 
grounds,  that  if  a  seller  of  merchandise,  hi  or- 
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der  to  maintain  bis  lien  for  Qie  price,  lefusM 
to  permit  the  purcliaser  to  take  pos-esalon  of 
it,  but  keeps  It  in  hia  own  prrBOUHl  cualodj,  be 
thereby  prevents  An  acceplaDCe  and  receipt  of 
it  bv  Uie  puicbaser,  sucd  as  is  oeceSHB^  to 
aatis'fj  (be  Statute  of  Frauds.  Sajfordy.  Me- 
Donough,  120  Mbm.  200. 

This  is  In  acenrdaiice  wi'b  wbat  was  sBidb; 
Holroyd,  J.,  that,  "as  long  as  the  seller  pre- 
serves his  control  over  tbe  goods,  so  as  to  re- 
tain bis  lien,  be  preveala  the  vendee  from  ac- 
cepting and  receiving  them  as  his  own.  within 
the  meanlDg  of  Ihe  Statute, " — roeaaing  tbe 
Stotuic  of  Frauds.  Baldty  t.  Parker,  2  Barn. 
■lb  G.  87,  44. 

This  need  not  be  disputed,  because  the  con- 
yeree  of  the  proposllioo  is  not  aecpssarllj  true. 
On  the  other  hand,  there  are  decisioos  which 
affirm  that  there  may  be  an  acceptance  which 
Batiaflea  the  Statute  of  Fraudfi  in  tbe  case  of  a 
parol  sale,  and  yet  which  does  not  even  pars 
the  title  to  the  vendee.  Pijikam  t.  Mattox,  53 
N.  H.  OOOi  DodtUs  T.   VarUu,  13  Ad.  &  El. 

ssa. 

So  there  may  be  a  delivery  soch  as  puis  an 
end  to  tbe  right  of  stoppa^  in  tramiiu,  and 
yet  no  acceptance  and  receipt  lucb  as  satiaGea 
tbe  fitalute  of  Frauds.  Smith  v.  B'udton,  ~ 
Be^tt&H.  431,  44.'5. 

From  tbe  lani^uage  of  tbe  Statute  of  Frauds 
It  win  be  perceived  that  there  must  not  only  be 
an  actual  receipt  of  the  Boods,  hut  there  must 
also  be  an  acceplnuce.  This  draws  Ibe  ques- 
tion Into  Ibe  domain  of  intent;  and  the  most 
cursory  reading  of  the  canes  will  show  thai  the 
courts  regard  Ihe  quealioD,  whether  there  has 
been  such  an  acceptance  and  actual  receipt  as 
satisfleB  the  Statute  of  Frauds,  as  largely  a 
question  of  intent.  But  the  existence  of  I' 
Tendoi^B  lien  is  not  in  an  equal  sense  aquesli 
of  intent;  because,  when  a  sale  is  made  a 
executed,  so  aa  to  pass  title  lo  tbe  vendee,  the 
vendor  never  intends  to  detain  the  goods,  ex- 
cept in  those  cases  where  to  do  so  is  in  accord- 
ance with  tbe  course  of  businesB  which  aub- 
sists  between  the  paiiies  (of  which  tbe  books 
afford  some  inataocea),  or  unless  such  Is  the 
actual  agreementi  but  in  nearly  all  cases  Ihe 
intent  Is  that  tbe  title  shall  pass,  and  that  "-  - 
vendee  shall  tske  the  goodsat  his  pleasure, 
the  corresponding  ezpecUtion  is  that  be  will 
pay  for  them  according  to  tbe  terms  of  the 
contract.  Tbe  vendor's  lien  is  llius  laiscd.  not 
in  pursuance  of  the  intent  of  the  parties,  but 
by  implication  of  law,  in  a  stale  of  things 


clear,  therefore,  that  we  cannot  regard -the 
of  delivery  to  satisfy  tbe  Statute  of  Frauds 
a  safe  test  by  which  to  determine  the  existence 
or  non-exialence  of  the  vendor's  lien. 

On  the  contrary,  we  atBrm  that,  as  between 
tbe  vendor  and  vendee,  laying  out  of  vieii 
rights  of  subsequent  purchasers  from  the 
dee,  the  vendor's  lien  is  not  devested  by 
species  of  constructive  delivery,  so  long  as  he 
retains  tbe  actual  custody  of  tbe  goods,  eitbi 
by  himself  or  by  his  own  agent  or  aervant. 

This  doctrine  is  support^  by  the  best  En) 
tlsb  and  AmericAn  adjudications.  In  1877,  .. 
was  said  by  Sir  Barnes  Peacock,  in  giving  the 
iudsment  of  tbe  English  prtv;  council,  "  '~ 
be  dearly  (ettled,  that  unless  actiul  poMeasli 
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has  been  delivered  to  the  putcbaser,  Ui«  vendor 
la  not  deprived  of  bis  right  of  lien  aa  against 
tbe  asmxneea  of  the  purchaser  in  tbe  event  of 
bis  insolvency."  Oriet  t,  SieAardtan,  8  App. 
Gas.  319,  «M. 

"  There  is,"  said  Sbaw,  CR.  /,,  "manifestly 
a  marked  distinction  between  those  cssea 
which,  BB  between  the  vendor  and  vendee  up- 
on a  contract  of  sale,  go  to  make  a  constructive 
delivery  and  to  vest  the  propertv  in  the  ven- 
dee, and  that  actual  delivery  by  tlie  vendor  lo- 
the  vendee  which  puts  an  end  to  the  right  of 
the  vendor  to  hold  the  goods  as  security  for 
the  price."  Arnold  v.  Dtlano,  4  Gush.  83,  88. 
quoted  with  approval  in  Thoiapaon  v.  Balti- 
more  <£  0.  B.  Co.  38  Md.  896,  403. 

To  the  same  effect  la  SewhaXl  v.  Yargat,  V^ 
Me.  SI4,  319. 

"  Tbe  lien  of  the  vendor,"  saya  Miller,  /., 
"always  exists  until  he  volunlariiy  and  utterly 
resigns  the  poosesaion  of  the  goods  sold,  and 
ail  right  to  detain  Ibem.  So  long  as  the  ven- 
dor does  not  surrender  actual  possession,  hia 
lien  remiiins,  although  he  may  have  |K'rformed 
acts  which  amount  to  a  consiructive  delivery, 
so  as  to  pass  tbe  title  or  avoid  the  Statute."— 
meaning  Ibe  Statute  of  Fraiids.  T/iompaon  r. 
Baltimore  ijb  O.  B.   Co.  28  Md.  393,  407. 

Speaking  upon  the  snme  subject,  it  was  said 
in  a  later  Ma.=Bnci]u.sclt8  case  by  Mr.  Jiislict 
Welia;  "  Rrgnrding  the  anle  and  ordm  tor  de 
livery  as  sufficient  to  make  it  elTcctual  to  pass 
title  as  between  the  parties,  etill  until  actual 
and  full  delivery,  the  seller  Is  not  deprived  of 
bis  right  to  insist  upon  his  lien  for  the  pi  ice. 
Delivery  to  a  currier  for  transportation  lo  tba 
purchaser  is  ButiicJent  lo  pass  the  title,  and  au- 
thorize tbe  carrier  lo  complete  the  delivery  nod 
make  it  atisolule.  But  until  so  made  absolute, 
the  seller  may  revoke  bis  autborily  and  thus 
intercept  the  transmission,  restore  himself  U> 
possession  and  retain  his  lien.  The  some  prin- 
ciple applies  in  all  cases  of  inchoate  delivery, 
or  whatever  mode  of  trnnsmissinn  of  possea- 
aion.  Until  the  delivery  la  actual  and  absolute, 
tbe  seller  may  suspend  it  and  revoke  the  au- 
thority of  any  inlermerilary  to  perfect  it.** 
Baler  v.  Goodmn,  111  Mass.  490,  493. 

"The  rule,"  aa  id  Lowrie,  /.,  "  is  Ihst.  so 
long  as  the  vendor  has  actual  poiiBPs.-'ion  of  tbe 
goods,  or  as  (bey  are  in  the  custody  of  hia 
agents,  and  while  they  arc  in  transit  from  him 
to  tbe  vendee,  he  has  the  right  to  refuse  or 
countermand  the  final  delivery,  if  the  vendee- 
be  in  failins  circumitances."  It  was  there- 
fore held  that  the  rejection  of  evidence  tend- 
ing lo  show  a  constructive  delivery  under  » 
contract  of  sale  was  unimporlant,  where  tb» 
goods  bad  not  been  removed  after  tbe  sale,  but 
continued  In  the  stores  and  custody  of  th» 
vendor  until  the  published  Insolvency  of  tbe 
vendee.     WhiU  t.  Welth.  38  Pa.  398.  420. 

Even  where  the  goods  were  ponderous  and 
lay  by  the  roadside,  and  an  agent  of  the  ven- 
dor had  pointed  them  out  to  the  agent  of  the 
Tendee  for  the  purpose  of  delivery  to  him,  and 
a  minute  of  the  transaction  bad  been  entei«d  in 
the  books  of  the  vendor,  charging  the  goods  to 
the  vendee. — it  waa  held  that  this,  although  ft 
complete  delivery  to  transfer  title  to  the  ven- 
dee, did  not  cut  off  the  vendor's  lien  upon  Ibo 
happening  of  thri  insolvency  of  the  vendee,  tbe 
goods  remaining  In  tbe  same  poallloii  u  wbe& 
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So,  tbe  delivery  of  a  bill  ef  lading,  ware- 
house receipt,  bought- and -sold  note,  delivery 
Older,  Mie  ticket,  carrier's  receipt  or  aaj  olber 
writiug  inleoded  by  tbe  partiea  or  made  by 
coDitDercial  usage  a  Brmbol  oF  the  goods  tbem- 
jfItpb,  paases  conslriictive  poasesston  lo  tl 
vendee;  and  yet  DOtbing  Is  more  clear  tbi 
tbai,  as  belnefu  tbe  vendor  and  veudce 
thsQ)."ClveB,  and  in  many  casei  as  between 
Uie  vendor  and  a  aub-vendce,  tbe  laller  beinR; 
I  hoDs  fliie  purchaser  for  a  valuable  con- 
ijderation,  such  ayniboltcal  deliveiy  does  not 
devest  the  vendors  lien,  provided  Ihe  venrtor 
rrmain  in  actual  custody  of  [be  goods.  Thus, 
where  the  goods  are  delivered  to  a  carrier  by 
Ihe  vendor  for  ibipment  lo  the  vendee,  the 
vendor,  in  the  ordinary  coun<e  of  business, 
transmits  tbe  bill  of  lading  to  tbe  vendee;  but 
tlii^.  on  the  most  familiar  grounds,  does  not  cut 
dB  (he  vendor's  rii;bt  of  stoppage  in  trantifv. 
Id  support  of  this  etatement  of  doctrine,  we 
Deed  not  go  further  than  refer  to  the  decision 
of  our  aupieme  court,  holding  that  where  a 
■lie  is  not  made  upon  credit,  allhou^ib  tbe 
gnods  conlncled  for  have  been  set  apart  and 
identified  in  tbe  storehouse  of  the  vendor,  end 
allhouf^h  Ihpy  have  been  sold  by  tbe  vendee  to 
*  sub-vendee,  and  a  delivery  order  for  Ibem, 
piven  by  the  vendee  to  the  sub-vendee,  on  tbe 
rendor,  bas  been  presented  by  the  sub-vendee 
to  tbe  original  vendor,  and  bus  ken  by  biui 
scoep'cd  m  writing, — yet,  if  the  original  ven- 
dee Itecomes  insolvent,  leaving  tbe  purchase 
price  unpaid,  before  the  original  vendor  has 
•etunlly  part«iwitb  the  goods,  he  mayslill  ex- 
errise  nls  richt  of  lien  upon  them,  notwilb- 
(landing  tbe  rigbta  of  tbe  sub-vendee.  In  sucb 
case,  the  sub-vendee  acquires  no  greater  rights 
tbso  his  vendor,  tbe  original  vendee.  SvvtA- 
waUm  F.  A  C.  Exp.  Co.  v.  P(an(,45  Mo.  S17, 
denying  WliitehmcM  v.  F^ott,  13  East.  8U,  re- 
iHi rm in g  Sou fAwertero  PVeiglt  Co.  v.  Slanord, 
*4  Mo.  71,  riling  and  approving  MiUi  v.  Oor- 
Um,  2  Cromp.  &  M.  BOi,  aaATa/tTier  v.  Sconell, 
UHces.  AW. 38. 

Tbe  terms  of  Ibe  sale.  It  Is  tme.  contem- 
plated a  cash  payment,  and  thla,  aa  already 
pointed  out,  was  a  conditioo  precedent  to  tbe 
r^bt  of  the  vendee  to  talce  tbe  goods.  But 
llicre  ran  b«  no  distincrion  in  principle  be- 
iKoea  the  kind  of  possession  which  will  sup- 
port Ihe  Teodor's  hen  before  It  Is  waived,  and 
the  kind  of  possession  which  will  support  It 
ifier  it  baa  revived. 

Let  us  next  apply  these  principles  to  tbe  sal- 
Irat  tads  of  the  present  rase,  and  look  more 
closely  to  see  bow  the  Judicial  decisions  have 
chsraciettzcd  those  facts. 

The  contract  already  set  out  required  the 
whiskey  lobe  invoiced,  when  made,  to  C,  Con- 
rsrd  A,  Co.;  and  this,  as  already  slated,  wss  ac- 
eordir.frly  done.  But  it  has  been  held  that  the 
lien  of  [be  vendor  is  not  destroyed  by  invoicing 
the  goods  to  the  purchaser.  ifUei  y.  Gortim, 
fl-ra;  Dixon  v.   YaUi.  5  Bam.  &  Ad.  818. 

The  Superior  Court  of  the  City  nf  New  York 
— a  couit,  it  may  be  staled,  which  hss  always 
stood  hiph  upon  conimercisl  queplions, — bus 
gone  fiiriher  tlian  tbia,  and  has  iieid.  in  an  able 
sad  well^Hir  side  red  opinion  bv  '  Cbnrles  F. 
Dsty,  J.,  that  the  delivery  of  a  biU  of  parcels 


of  tbe  goods  sold  by  tbe  vendor  to  the  »endee 
does  not  affect  tbe  vendor's  lien  as  to  so  much 
of  the  goods  aa  remain  in  bis  possesion,  eveit 
as  against  a  sub-vendee.  Jlainbarj/tr  v.  Bod- 
man,  9  Daly,  S8. 

The  court  WHS  sowellnssiired  of  tbe  ground* 
upon  which  it  decided  this  case  that  it'refusetf 
)  tbe  to  grant  an  appeal  from  its  decision.  We  may 
therefore  diaruiss  from  further  view  the  fact 
that  the  goods  were  invoiced  to  Conrad,  and 
that  bills  of  parcels,  vrith  gaugers'  certificates,, 
were  delivered  to  him. 

Tliia  contract  also  required  tbe  goods  to  be 
roarked  with  tbe  name  of  C.  Conrad  &  Co.  n> 
distillers,  the  biimda  to  l>e  fnmiebed  by  Stn^g, 
Hume  &  Co. ;  and  Ihe  barrels  were  so  branded. 
But  it  has  been  held,  where  Ihe'subject  of  the 
sale  was  rum  in  puncheons,  which  lay  Id  the 
warehouse  of  a  third  person,  where  they  had 
been  deposited  by  the  orif^Ioal  vendor,  Uiat  the 
act  of  a  sub-vendee,  with  the  consent  of  the 
warebouseman,  in  marking  tbe  initials  of  tbe- 
subvendce  upon  them,  in  gauging  tliem,  and 
even  in  coopering  them,  did  not  amount  to  a 
taking  posaeasion  such  as  devested  the  original 
vendor's  lien,— though  it  wfls  conceded  that 
Inking  samples  and  coopering  were  circum- 
stances from  which  a  jury  might  infer  an  act- 
ual delivery  of  the  whole.  Di^o^i  t.  Yate*, 
mnra. 

This  contract  provided  that  the  goods  should 
be  stored  In  United  Stales  Warehouse  No.  541, 
of  the  Eastern  DIstriet  of  Kentucky,  and  that 
storage  should  be  charged  at  tbe  rate  of  five 
cents  per  barrel  per  month  from  the  date  of 
entry;  that  is,  that  storage  should  be  charged 
by  S'lacg.  Hume  &  Co.  against  C.  Conrad  & 
Co.  But  while  there  Is  some  discreilit«d  au- 
Iborily— all  of  it  more  than  fifty  years  old— to 
tbe  edcct  Ihat  tbe  vendor's  lien  fa,  discharged 
so  that  it  will  not  revive  on  the  insolvency  of 
the  vendee,  by  his  agreeing  to  bold  tbe  goods 
as  warehouseman  for  the  vendee  {Uurrg  t, 
MangUi,  1  Csmp.  452;  lian-ett  v.  Goddard,  9 
Mason,  107;  Chapman  v.  SearU,  8  Pick.  3S),  yet 
the  more  recent  and  better  view  is  that  tbe 
vendor's  Hen  is  not  destroyed  by  an  agreement 
between  the  vendor  and  tbe  vendee,  that  tbe 
goods  shall  remain  In  the  warehouse  of  the 
vendor,  subject  to  the  pHymeot  of  warehouse 
rent  by  tbe  vendee.  Gn'ed  v.  Richardaon,  S 
App.  Uas.  819;  Mi'ei  V.  Gorton,  3  Cromp.  * 
M;  504,  4  Tvrwh.  SB5. 

Bo  It  has  been  held  that,  where  a  part  of  thft 
goods  are  taken  away  by  the  vendee,  and  ware- 
bouse  rent  paid  In  respect  of  sucb  part,  this 
will  not  prevent  tbe  exercise  of  the  right  of 
the  vendor's  lien  upon  tbe  remainder.  In  such 
a  case,  it  was  ruled  that  tbe  charge  of  ware' 
bouse  rent  by  the  vendor  did  not  constitute 
sucb  a  delivery  as  to  devest  his  lien,  It'inAs 
T.  HmieU,  S  Bam.  &  C.  37S.  See  also  Bloxam 
V,  Sandtri,  4  Bam.  &  C.  All. 

Tbis  is  somewhat  analogous  to  a  ruling  of 
our  supreme  court  under  the  Statute  of  Frauds, 
where  a  contract  was  made  for  the  sale  of  cat^ 
I  lie  in  the  field  of  tbe  vendor.  The  purchaser 
told  the  vendor  to  keep  tbe  cattle  aud  feed 
them  at  the  purchsser's  expense  until  be  should 
send  for  tliem.  This  tbe  vendor  agreed  to  do, 
but  upon  tbe  condition  Ibat  if  any  of  them 
died  the  purcbsser  should  bear  the  loss,  to 
which   tbe  purchaser  assented.     It  was  held 
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that  tblB  was  do  delivery  to  take  the  contract 

«H'  of  ihe  SHiiite  of  Frauds.  Kirba  y,  JoAn- 
•on.  22  Mo.  854. 

Kor  in  sutii  a  case  will  tlie  fact  that  the  ven- 
dor Ktres  to  the  vendee  b  deliverj  order,  recit- 
tog  that  the  ven'lor  holds  the  goods  to  the  order 
«f  the  vendee  rent  free,  until  a  date  named,  be 
«ucb  a  delivery  as  to  devest  the  vendor's  Ilea. 
Totonles  v.  Crump,  4  Ad.  &  El.  58. 

Concerning  the  declalona  which  assert  the 
opposing  view,  it  should  be  said  tlint  the  earli- 
«st  of  them,  Hvrry  v.  Mangleg,  1  Camp.  45?, 
VHs  a  ninpriu*  decision  of  Z.OT'ii  Ellen  borough; 
and  it  need  scarcely  be  said  tbat  a  nitipriat 
decision  by  a  judge,  however  eminent,  must 
have  little  weight,  where  the  same  (jucBtion  has 
been  subaequcnllj  ruled  otherwise  in  the  same 
jurisdicii&n  by  a  court  tn  banc.  Tiie  second 
of  those  cases,  Barrett  v,  Goddari,  tiipra,  was 
likewise  a  nisi  priut  decision  oF  ifr  Juatitx 
Story  at  circuit.  That  Judge  was  an  eminent 
commenlator,  more  Doled  for  the  eiuberance 
of  his  learning  thsD  for  the  soundness  of  bis 

edgment  or  the  accuracy  oF  bis  slatement. 
is  opinion  in  the  case  referred  lo  is  a  singular 
■confusion  of  the  three  subjects  of  delivery  to 
pass  title  as  between  vendor  and  vendee  at 
common  law;  of  delivery  to  satisfy  the  Slatute 
of  Frauds,  and  of  delivery  to  devest  tbe  ven- 
dor's lien  or  cut  off  the  right  of  stoppage  in 
tmmitu.  It  was  denied  in  England,  in  Tmcn- 
leji  v.  Crump,  tupra.  It  was  severally  criti- 
cised in  Pennsylvania  by  Lowrie,  Gh.  J.,  io 
WldU  V.  Wdih,  38  Pa.  396, 431.  It  v?as  denied 
In  Ihe  New  York  Court  of  Common  Pleas,  in 
Eamh}iT^er  v.  Rodman,  9  Daly,  03,  9S;  aod  it 
was  finally  denied  in  the  same  circuit  where 
it  was  pronounced,  on  the  authority  ofAmdd 
y.  Delano,  4  Cush.  S3,— Mr.  District  Judge 
Lowe li  saying;  "I  take  the  moderD  doctrine 
to  be  that,  if  the  buver  stops  payment  liefore 
the  eeller  baa  acliially  parl^  with  possession, 
though  after  he  has  parted  with  bis  title,  if  no 
rights  of  innocent  third  persoas  have  Inter- 
vened, his  lien  revives."  Parker  v,  Byrnes,  1 
Lowell,  S39,  540. 

The  (bird  case.  Chapman  v.Searle,  8  Pick. 
88.  Ibouzh  not  overruled  Id  terms,  has  been 
overruled  in  priociple,  by  the  subsequent  case 
of  ArtiotdY.  Delano,  4  Cash,  S3,  and  by  subse- 
quent cases  In  the  same  jurisdiction,  which  as- 
sert that  Ihe  vendor's  lien  is  not  gone  so  long 
•s  he  retains  actual  possession. 

In  determining  whether  a  contract  of  sale 
bas  been  eicculed  so  as  to  pass  title  to  Ihe 
goods,  or  whether  there  bas  been  a  delivery 
such  as  satisfies  the  Statute  of  Frauds,  the 
courts  frequently  appeal  to  a  principle  thus 
slated  by  Mr.  Cbilty:  ■'Although  Ibecontract 
far  a  sale  of  goods  be  complete  and  bindiug  in 
other  respects,  the  prnpcrlv  in  them  remains 
In  the  vendor  and  at  his  risk,  if  a  msterial  fact 
remains  lo  be  done  before  the  delivery,  either 
to  distinguish  the  goods,  or  ascertain  the  price 
thereof, '*^  Chitly,  Conl.  375,  as  quotet 
EouOiu-eetemF.  d  C.  Preu  Co.  T.Slanard,  44 
Mo.  71.  K3. 

But  this  is  Dot  a  conclusive  inference.  It  ta 
rather  in  the  nature  of  a  prima  facie  presump- 
tion, which  may  be  rebutted  by  circumstances. 
For  (DBtance,  the  title  may  pass,  although 
marking,  weighing  or  meSBuring  is  Ihercafler 
-to  be  performed  In  order  lo  ascertain  the 
«  L.  R.  A. 


lount  lo  be  paid.     Ol>er  v.  Oarton.  tS&  Mo. 

).  218;  T/um>p»on  v.  BaiHmore  <e  0.  £  Oo. 
Hd.  890,  404;  8ov,thiasit!m  F.  A  0.  Preu 

,  V.  Slanard,  lupra. 

"Preaumptively,"  says  Cooley,  Ch.  J.,  "the 
title  does  not  pass,  even  though  the  articles  ba 
designated,  so  long  as  anything  remains  to  be 
done  lo  determine  Ihe  sum  to  be  paid;  but  this 
ly  a  presumption,  and  is  liable  lo  be  over- 
i  by  such  facts  and  circumstances  as  in- 
dicate an  intent  in  the  parties  lo  the  contrary." 
Bylet  v.  Colier,  54  Mich.  1.  5. 

Moreover,  the  case  where  such  a  presump- 
tion arises  is  to  be  dietinguishcd  from  the  case 

Leie  there  has  been  sucb  a  delivery  as  would 
authorize  a  Jury  to  find  that  the  parties  in- 
tended that  title  should  pass,  and  yet  whera 
the  goods  were  left  in  the  hands  of  the  vendor 
to  he  the  subject  of  some  further  treatment, — 
as  where  a  pinno  sold  to  the  vendee  was  left  in 
the  vendor's  shop  to  be  finished  lu  a  certain 
-vny.     Tfurmdgke  v.  Sath,  114  Mass.  116. 

B^  analogy,  the  courts  have  appealed  to  a 
imilnr  principle  for  Ihe  purpose  of  determio- 
ng  whether  there  bas  I>een  such  an  actual  de- 
livery as  cuts  oS  the  right  of  stoppage  in 
trantilu,  or  devests  the  vendor  of  his  lien. 
Thus,  a  broker  effected  a  sale  of  thirty  tons  of 
rosin,  and  notified  his  principal  as  follows; 
"I  have  this  day  sold  to  David  Bromer  thirty 
tons  of  London-made  rosin,  more  or  less,  at  13>. 
per  cwt.,  lying  in  mats  at  the  wharf  of  Lya  & 
Co.,  payment  by  a  bill  at  six  months," — signed 
by  the  broker.  Still  later  the  plaintilTs'ttlie 
vendors]  sent  an  order  to  Ihe  whartini,'ers  to 
weigh  a ud  deliver  the  rosin,  upon  which  tlie 
latter  gave  notice  to  the  vendee  that  they  had 
received  such  order  from  the  vendors.  Eliortlv 
afterwards  the  vendee  became  insolvent,  and, 
iKia  slill  lying  at  the  wharf,  the  vendors 
gave  the  wharfinger  notice  not  to  deliver  it. 
it  was  held  that  the  property  had  not  vested  in 
Ihe  vendee,  the  decision  proceeding  upon  the 
priociple  "that  the  order  sent  by  the  vendor  to 
the  wharfinger  todehver  the  goods  is  suflicieDt 
to  pass  title  lo  the  vendee,  provided  nothing 
rcmnins  to  he  done  but  to  make  Ihe  delivery. 
If  it  be  necessary  bv  the  terms  of  Ihe  contract, 
or  by  Ihe  order  lo  the  wharfinger,  that  any- 
thing should  be  done  previous  to  the  deliveir, 
the  Ininsfer  is  not  complete  till  that  thiag  be 
done.  It  is  impossible  to  say,  in  the  prcfent 
case,  tbat  something  was  not  to  be  done.  The 
order  was  to  weigh  and  delivfr;  that  act,  there- 
fore, whiiih  was  to  precede  delivery,  not  hav- 
ing taliCQ  place,  the  property  did  not  pass  to 
Bromer."  Wither*  v.  £y»,  1  Holl.  N.  P.  18, 
opinion  by  Gibbs,  Ch.  J. 

It  is  perceived  that,  although  the  Judge  who 
decided  this  cnec  placed  his  decision  upon  the 
ground  that  the  right  of  property  bad  not 
passed,  the  same  reasons  would  have  resulted 
'  !   vendor  had   nol 


itoSh 


icais  where  this  principle  was  directly  applied 
in  solving  the  question  whether  a  vendor  bad 
lost  his  rii^bt  of  lien.  The  decision  was  made 
by  three  referees,  all  of  Ihem  eminent  in  th« 
legal  profession.     Son.  William_F,  Aljen,  sub- 
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JDcnll;  »  Jnd^  of  ths  Superior  Court  of  tb« 
ity  of  New  York;  and  i&n.  Tbeodore  W. 
Dwight,  president  of  the  Uw  iBcolty  of  Co- 
lumbiB.  College,  and  some  time  k  Jndge  of  tbe 
New  York  CommixsioQ  of  Appenli.  Tbese 
refereee  delivered  ■□  opiDioQ  of  exceptional 
ability,  in  which,  on  the  facts  befora  them, 
tbej  rraolved  that  the  foUowln^  proposilions 
were  established  by  tbe  authorities:  "  Wbere 
the  goods.  ■!  the  'time  the  cootrnct  of  sale  Is 
nude,  though  in  the  legal  custody  and  conlrol, 
are  not  in  the  actual  possession,  of  the  Teudor, 
bat  are  u  Bit\iaied  that  tlie  purchaser  cannot 
obtain  actual  poswsBioii  until  a  specific  act  Is 
done  by  the  vendor,  if  the  vendee  becomes  in- 
•olrent  before  ihis  act  has  been  done,  and  tbe 
aetoal  poss«saion  of  (he  goods  has  not  been 
<^sn^ea.  the  vendor  may  detain  the  goods  as 

>e1led 
ques- 

„.  .   __      .         .    ,  .       f  tlie 

fnlarvening  inaolveacy  of  the  veadee,  may  be 
exercised  by  tl)e  vendor  so  long  as  the  vendee 
haiDellher  obtained  actual  possesHion,  nor  been 
furnished  by  the  vendor  with  the  eiclusive 
means  and  power  of  controlling  the  posnes- 
•ion."  Gill  V,  PaDcntiedt,  7  Am.  Law  Reg. 
N.  8.  672.  676. 

The  facts  in  this  ease  suatsta  a  considerable 
analof^  to  the  facts  of  tlie  case  now  bcfoie  us. 
A  had  piiicbnsed  a  qufintiiy  of  teas  from  B. 
Tbe  goods  were  placed  in  the  bonded  ware' 
bouse  of  a  third  person,  and  were  Ihcre  entered 
in  tbe  oame  ol  B,  tbe  vendor.  The  snle  was 
npim  a  credit,  at  a  specifled  price,  and  the  du- 
ties were  to  be  paid  by  ibe  vendee  as  a  pari  of 
the  price.  He  had  wilMrawa.  by  permis.<!ion 
of  toe  vendor,  portions  of  the  jjnods  at  differ- 
eot  times,  paying;  the  duties  on  such  portions. 
Before  tbe  credit  expired,  tbe  vendor  gave  to 
bim  an  order  on  the  boodcd  ware  bouse,  dircc^ 
ing  the  laltiTlo  transfer  the  residue  of  tbe  goods 
to  the  name  of  tbe  vendee,  wliicb  was  accord- 
ingly done.  But,  as  between  tbe  parlies  and 
the  government,  the  goods  i.Ldl  remained  in  tbe 
name  of  Ibe  vendor,  and  couM  not  be  with- 
drawn from  the  warehouse  under  the  regula- 
(ione  of  the  Treasury  Deparlment,  except  by 
what  is  lermcd  a  "withdrawal  entry"  signed  by 
tbe  vendor,  or  l>y  someone  authonzed  by  him 
Id  writing.  While  tbe  goods  were  in  thiscon- 
dillon,  Ibe  vendee  became  insolvent.  After  bis 
insolvency,  be  demanded  tbat  tbe  vendorBbould 
sign  tbe  necc»<sary  withdrawal  entry, which  tbe 
latier  refused  to  do,  except  upon  full  payment 
of  the  price.  It  was  held  (hat  an  act,  lo  wit, 
the  Mguing  of  the  withdrawal  entry  by  the 
vendor,  remained  to  be  done,  as  between  him- 
self and  the  vendee,  which  was  of  such  a  nat- 
ure that  there  was  no  delivery,  either  actual 
or  constructive,  and  that  the  vendor's  lien  for 
the  unp]iid  purchase  money  subsisted.  Oill  v. 
PavenHedt,  tupra. 

We  assume  that,  under  the  InteTnalHev- 
enue  Btaiules  above  set  out,  the  withdraw- 
al entry,  in  the  case  before  us,  could  only  be 
made  by  the  distilling  company  in  whose  name 
tbe  deposit  eniry  was  made;  and  this,  as  al- 
ready ahown,  was— not  C.  Conrad  &  Co.,  sim. 
plj,  but  "The  Silver  Creek  DislllliDEC  Com- 
pany, doiog  business  as  C.  Conrad  &  Co." 

In  a  cue  11111  more  like  the  present,  wblch 
eUR-A. 


turned  upon   thta  principle,   certain  distilled 

whiskey  was  stored  in  a  gorerament  warebouse 
in  Terre  Haute,  under  the  provisious  of  the  In- 
ternal Revenue  Laws,  in  the  name  of  the 
vendor,  who  paid  tbe  insurance  thereon,  and 
who  sold  the  whiskey,  so  stored,  to  the  vendee 
on  ft  credit,  and  caused  it  to  be  inspected  and 

SJged,  as  is  required  by  the  Internal 
venue  Laws;  whereupon  the  government 
store  keeper  certtHed  that  the  whiskey  was  in 
the  store-bouse,  "Mr.  Edward  Dewey,  of  Boa- 
ton  (the  vendee)  being  the  owner  of  said  whis- 
key, as  ptr  ^le.>>srs.  Mobr  &  Solomon's  (the 
vendor's)  order."  It  was  a  partoftbecontract 
of  sale  that  the  vendor  shnuld,  from  time  to 
time  as  tbe  vendee  should  request,  ship  the 
goods  from  the  bonded  warehouse  and  pay  tbe 
warehouse  charges,  taxes,  stamps  and  insur- 
ance, drawing  on  tbe  vendee  at  ten  davs'  sight 
for  the  amounts  so  paid.  Down  to  this  point, 
it  is  perceived  that  the  whiskey  was  similarly 
siluaied  lo  the  whiskey  in  tbe  case  bcFore  us. 
It  was,  as  here,  in  a  government  warehouse. 
The  title,  as  here,  had  been  transferred  from 
the  vendor  to  the  vendee.  The  government 
warehouseman  had  attorned,  so  to  speak,  to 
tbe  vendee,  by  issuing  the' certiScates  recog* 
tizing  Ihe  vendee  as  the  owner;  and  yet  it  was 
held  that,  drafts  drawn  a^iost  a  shipment  of 
tlie  whiskey  having  been  protested,  these  facta 
did  not  determine  (he  vendor's  right  of  stop- 
pai^e  in  Iratuilu,  but  that  the  vendor  mij::h( 
atop  them  and  maintain  replevin  for  them  while 
they  were  vel  in  the  hands  of  the  carrier  in 
Boston,  'fhe  court,  spciiking  through  Mr. 
Juitice  Morion,  said:  "Something  remained  to 
be  done  by  the  vendors  under  the  conlroct  o( 
!!Ele,  before  the  goods  would  come  into  the  oos- 
aession  of  the  vendee  at  the  place  of  destina- 
tion. The  contract  contemplated  that  they 
were  to  tcrward  thora  to  Boston.  If  the  goods 
had  been  and  remained  in  their  actual  posses- 
sion as  vendnrs  until  they  forwarded  them,  on 

I  the  order  of  Dewey,  their  right  of  stoppage  in 
tranmtii  would  have  been  unquestionable.  Tha 
result  is  the  same,  though  they  remained 
stored  in  a  government  warehouse,  unless  tbe 
Iransfcr  lo  Dewey  on  the  records  of  (he  wnre- 
house  is  to  be  treated  as  a  termination  of  the 
transit.  But,  as  we  have  seen,  tbe  terma  of 
the  sale  provided  (hat  the  plaiotilTs  should  for- 
ward the  goods  to  Bo.ston  as  their  place  of  des- 
tination, anij  tbe  storage  in  the  warehouse  was 
preliminary  to  their  truusit,  and  not  the  termi- 
nation of  It.  It  is  no  answer  to  this  view  to 
say  that  there  was  a  constructive  delivery  of 
the  whiskey  to  Dewey,  which  vested  the  prop- 
erly in  him,  and  thai  he  had  the  right  10  take 
pDs.sfHsion  of  It  and  withdraw  it  from  liie 
wtiruiiousc."  i/o/ir  v.  Iloalan  db  A.  S.  Co.  106 
Mass.  07,  71. 

If  this  conclusion  was  asound  one,~and,  in 
favor  of  the  strong  equity  upon  which  the  ven- 
dor's right  of  lien  sub^isis.  we  do  not  see  why 
it  was  not, — it  seems,  when  applied  to  the  con- 
tmct  in  evidence  in  Ibis  case,  decisive  of  tbe 
eiistftice  of  the  vcndor'a  lien,  unless  we  are  to 
hold  that  a  vendor  has  a  better  right  of  de- 
tainer after  the  goods  leave  his  waiehout,e  and 
get  into  the  handsof  a  carrier,  than  while  tbey 
are  yet  in  bis  warehouse. 

Let  us  next  inquire  how  this  principle  appliea 
to  the  contract  before  us.    It  stipulated  for  tha 
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doing  of  iliree  tblngs  by  tbe  reodor  before  tbe 
delivery  (Lould  be  coniplete.  These  nere:  (1) 
To  give  care  ami  alKntioD  to  tbe  packnses 
while  Id  tbe  ^OTernroent  irarebouse:  "That 
all  cHre  and  BlteatioQ  shall  be  givcD  the  pack- 
ages while  in  store,  by  (he  partj  of  the  first 
part."  (31  To  place  insurance  upon  the  prop- 
erty, if  so  rcquii'ed  by  the  venilee;  "Thai  tlie 
parLf  of  the  first  part,  if  desired  lo  do  so  by 
Uie  party  of  tbe  second  part,  ghsll  place  insur- 
ance, lose,  if  any,  payable  to  iLe  party  of  tbe 
second  part,  mho  shall  pay  the  premfum  at 
nottOOTceed  current  rales."  (8)  And,  finally. 
to  complete  the  delivery  of  the  property  itaelf : 
"That,  upon  release  from  bond  and  payment 
of  Uaitcd  States  and  state  taxes  and  storsge,  bv 
the  party  of  (be  second  part,  the  packages  shall 
be  delivered,  free  of  charge,  by  the  party  of 
the  first  part,  on  board  the  cars  at  Silver  Creek, 
Kentucky." 

Presumptively,  there  bad  been  no  actual  de- 
livery of  the  properly  to  the  vendee  until  tbe 
last  of  these  three  things  was  performed, 
unlesB  the  other  circiimslances  surrounding  ihe 
transartloD  were  such  as  (o  repel  the  presump- 
tion. Whether  they  were  was  a  qnestton  of 
fact,  which  has  been  resolved  against  tbe  plain- 
tiCFs  by  the  trier  of  the  facte,  and  his  resolution 
U  conclusive  upon  us. 

It  lias  been  argued  with  much  force  that  this 
lasl-quoled  cliuse  of  the  contracl,  requiring 
tbe  delivery  of  Ihe  goods  free  on  board  at  Si\- 
ver  Creek,  is  to  be  regarded,  when  considered 
Id  the  light  of  the  facts  of  the  case,  as  merely 
a  contract  to  perform  an  additional  service  in 
respect  of  tbe  property  afier  delivery  had  in 
fact  taken  place.  Wedonot  sav  (list  the  trial 
court  might  not  have  so  regarded  it.  The  case 
of  Cooper  v.  BUI.  8  Hurlst,  &  C.  721,  required 
the  subject  of  the  sale  (certain  unsquared  logs 
of  limber)  "lo  be  delivered  to  boata  when  re- 
quired." Tbey  were  taken  to  the  side  of  the 
canal  and  deposited  on  tbe  bank  near  the  land- 
ing, but  not  near  enough  to  the  boats,  It  would 
•eem,  to  satb<fy  tbe  requirement  of  the  con- 
tract. While  so  deposited,  the  vendee,  by  his 
agents,  took  actual  possession,  marked  tbe  logs 
with  bis  initials  and  expended  five  pounds  in 
equ Bring  them.  It  was  held  that  there  bad  been 
here  such  a  delivery  as  devested  tbe  vendor  of 
his  right  of  lien,  dllhoueb  the  case  was  very 
badly  considered, — ao  badly  that  it  would  seem 
that  two  of  the  judges  had  not  in  their  minds 
any  sound  conception  as  to  the  nature  of  the 
Vendor's  lien, — yet  the  conclusion  was  ob- 
"rioualy  right,  on  the  analogy  of  (be  rule  in  the 
law  of  stoppage  in  (ran«7u,— that  the  vendee 
may  intercept  the  transit  and  take  possea^ion 
before  the  goods  have  arrived  at  the  place  ap- 
pointed for  delivery,  which  possession  will  end 
the  tight  of  stoppage  of  the  vendor.  If  the 
jtmoval  of  the  whiskey  in  this  case  from  tbe 
uistillery  to  the  bonded  warehouse  and  thence 
to  the  can,  wliicb  the  evidence  shows  would 
oome  lo  a  side  track  by  tbe  side  of  the  ware- 
kouw,  could  be  regarded  as  a  transit,  and  if  it 
had  appeared  that  C.  Coorad  &  Co.  had,  by 
themsclvea  or  agents,  intercepted  the  transit 
and  taken  actual  possession  of  the  wbiskey 
While  It  was  in  tbe  bonded  warehouse, ^th is. 
of  course,  would  have  put  an  end  to  the  ven- 
dor's lien,  notwithstanding  the  provision  of 
tlM  contract  requiring  the  vendors  to  deliver 
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name  of  C.  Conrad  &  Co.,  that  the  warehouse 
had  above  its  door  ihe  same  name,  Ibat  tbe 
whiskey  was  branded  in  the  same  name,  and 
that  the  correspondence  1o  and  fro  beiwcea 
Silver  Creek,  Kentucky  and  St.  Louis,  waa 
sometimes  conducted  as  though  the  warehouss 
was  actually  that  of  C,  Coniad  &  Co,,— wero 
facis  from  which  the  trial  court  was  conclu- 
sively bound  to  find  an  actual  delivery  of  th» 
whiskey  to  C.  Conrad  &  Co,  But  lo  bold,  a» 
a  conclusion  of  law,  that  the  facta  prove  auch 
a  delivery,  would  make  Ibem  prove  too  much; 
because  it  would  make  them  prove  that  C. 
Conrad  &  Co.  were  the  distillers,  in  conlradic- 
tion  of  the  contract  un<ler  which  the  wbiskej 
was  made,  which  provided  that  Slagg,  Hume- 
ft  Co.  should  mjikc  the  wbiskey,  and  that,  al- 
though they  should  use  the  name  of  C.  Conrad 
&  Co.  Bs  distiltera,  they  should  exotieraie  C, 
Coorad  &  Co.  from  all  iiahiliiy  to  the  govern- 
ment for  the  conduct  of  the  distillery.  It 
would  also  involve  the  absurdity  of  holding 
that,  while  tbe  warehouse  was  that  of  C.  Con- 
rad &  Co.,  yet  Ihey  were  under  obligations  by 
the  terms  of  tbe  contract  to  pay  storage  for 
keeping  their  whiskey  in  it  to  Staeg,  Hume  St 
Co.  In  fact.  It  would  turn  tbe  whole  Iransnc- 
lion  upside  down,  devest  the  parlies  of  lbs 
character  of  vendor  and  vendee  and  turn  them 
into  the  rclutioQ  of  principal  and  agent,  C. 
Oinrad  &  Co,  heini;  tbeprincipnl^  and  proprie. 
tors,  and  S'agg,  Hume  &  (Jo.  being  merely 
(heir  agents.  Thus,  if  we  do  not  ignore  tho 
language  of  the  contract,  throw  it  away,  and 
gel  it  CDtircly  out  of  sight,  we  must,  in  order 
lo  uphold  thisconlenliou,  turn  Ihe  whole  trans- 
action into  elemental  nonsense. 

The  question  has  been  presented  In  another 
aspect  by  the  very  able  arg\iment  which  haa 
been  made  on  behalf  of  the  plninliffa.  Th» 
conlenlion  ia  this:  That  where  (be  goods 
which  have  been  sold  are  deposited  in  Ihe 
warehouse  of  a  third  person,  lo  the  use  of  tbe 
vendee,  (here  has  been  a  delivery  such  as  cut* 
oB  the  vendor's  lien,  under  the  English  law, 
where  there  has  been  an  attornment  by  the 
warehouseman  to  the  vendee,  and,  under  lh» 
American  law,  withnui  aucb  attornment;  that 
the  goods  in  this  case  were  warehoused  with  a 
third  party,  which  third  party  was  either  Ihe 
government  store-keeper,  who  bad  the  k^* 
and  Ihe  scIubI  possea^ioQ  of  the  warehouse,  or 
else  tbe  Silver  Creek  Distilling  Company,  which 
was  the  owner  ot  the  warehouse;  and  that,  by 
thus  being  placed  in  the  warehouse  of  a  third 
party,  tbey  were  placed  under  tbe  dnminioa 
and  control  of  the  vendee,  so  far  as  could  btt 
done  while  the  government  tax  remained  un- 
paid, which  devested  the  possession  of  the 
vendors  and  with  it  iheirlien.  We  shni!  con- 
aider  this  question  in  (he  alternative  aspect  »r 
tbe  government  store-keeper  being  the  ware- 
houseman, and  ot  the  Silver  Creek  Dislilliug 
Compsnv  heing  tbe  warehouseman. 

In  the'flrst  aspect  of  the  question.  It  Is  lo  be 
observed  Ihat  the  eSect  of  depositing  gooiJs  in 
tbe  custom  house,  or  in  a  bonded  warehouse, 
lo  secure  the  payment  of  government  feet,  has 
been  several  times  considered  by  the  coiirta  to 
respect  of  a  question  which  ia  sinclly  analogous 


CO^IRAII  T.  FlGHZB. 


ISS 


to  (Ik*  (]iic=iinn  of  delivery  to  devrat  the  ven- 
der's Ik-n.  numcly  Ibe  question  wbellier,  after 
poixls  have  arriviKl  at  llie  eod  of  a  voya;^, 
Ibere  has  been  sucb  an  nclual  delivery  to  tbe 
coDfifmre  aa  ciila  off  the  right  of  aio{ipagetn 
trantUa;  aad  it  iJ  as  bee  a  uniformly  bdd  Hint 
Ibe  fact  of  a  depoKlt  of  tbe  goods  !□  a  govero- 
ment  warehouse  does  not  determine  tbe  right. 
XoHhev  T.  FSdd,  2  Esp,  618;  Donath  v. 
Broomhend,  7  Pa.  801;  HarrU  v.  Pratt,  17  N. 
T.  849;  Molirnm  ».  Ueyrr.  5  Denin,  629. 

And  it  Is  well  known  that  in  such  cases  the 
MBsiRnor  has  generally  nothing  further  lo  do 
in  order  to  get  the  goods  out  of  the  warehouse 
and  into  the  actual  possession  of  the  consignee. 
The  consignee  really  enters  tbe  goods  at  the 
custom  hau<e.  aa  waa  done  by  hU  aMignee  in 
tbe  cnseof  Uarriiv.  Pratt,  supra.  No  strength, 
therefore, can  bederived  in  favor  of  the  hypoth- 
esis of  the  plaintiffs,  from  tbe  fact  that  these 
pxids  were  In  the  possession  of  tbep^tverament 
More-keeper.  It  la  to  be  observed  that  "" 
govemmeot  store-keeperisnota  warehousKi 
toran.v  purpose  of  commerce.  He  simply  holds 
the  goods  in  the  coune  of  transmisgion.  so  tc 
Epeak,  t>etween  the  manufacturer  and  the  con< 
ftimer.  until  the  government  duea  are  paid. 
His  position  ought  not  to  be  consinied  so  as  ic 
interrupt  or  impair  tbe  rights  ot  vendor,  ven 
dee  or  pledgee,  beyond  what  the  terms  of  the 
Matule  under  which  be  holds  possession  fibso- 
lately  reoulre.  The  langTiage  of  Judge  Wag- 
ner in  Obtr  V.  Oarion,  (&  Ho.  2DS.  21fi,  fully 
justifies  us  in  this  conclusion. 

Bnl  a  further  argument  has  been  pres-oed 
upon  OS,  In  favor  of  Ibe  plaintiffs,  upon  the 
•eetlons  of  the  federal  statute,  already  quoted, 
which  imply  that  the  slore-keeper,  on  tbe  order 
of  the  collector,  upon  the  payment  of  tbe  gov- 
ernment dues,  is  to  deliver  (he  goods  to  the 
owner;  and,  as  It  Is  not  disputed  thnt  Conrad 
was  the  owner,  the  ariinment  derived  from  this 
it  that  the  government  s'ore-keeper  held  the 
goods  in  a  sense  as  his  bailee,  to  be  delivered 
to  him  or  to  his  assignee  upon  the  payment  of 
the  dtiei.  This  argument,  b'ke  other  arguraeDls 
which  bave  been  pressed  upon  us  In  Ihis  case, 
proves  too  much  for  the  case  of  these  plain  tiffs. 
We  have  already  shown  that,  assuming  the 
warehouse  receipts  which  were  delivered  to 
tbem  to  be  effective  to  make  s  symbolical  de- 
livptj  of  the  goods  to  them,  yet  this,  under  the 
e?idence,  did  not  make  them  the  owners,  but 
it  nierelv  made  them  pledgees.  The  well-known 
dlstltictioti  between  a  pledge  and  a  chattel  mort- 
gage is  thnt,  in  a  chsttel  mortgage  the  title 
passes  to  the  mortgagee,  subject  to  a  defeas- 
»Dee;  while,  in  tbe  case  of  a  pledge,  the  title 
does  not  pass  lo  the  pledgee,  but  remains  in  the 
pledgor,  but  ibe  possession  pasi^ps  lo  the  pledg- 
ee for  the  purpose  of  securing  the  performance 
of  the  obligation  intended  by  tbe  parties.  A 
pledgee,  therefore.  Is  not  the  owner,  but  the 
mere  holder,  of  a  possessory  lien.  If  (his  ar- 
gument were  a  sound  one,  then  these  pledgees 
woidd  not  bave  had  the  right,  ii  Ihe  event  of 
u  altemot  upon  tbe  part  of  the  pledgor  lo  re- 
pudiate the  pledge,  to  pay  the  taxes  and  tuke 
Uie  good*  out  of  the  government  storehouse. 
Bui  Bocb  a  pledge  would  be  utterly  ineffective 
nd  nugatory  unless  tbe  pledgees  were  accorded 
Ihii  right,  and  they  could  not  be  accorded  this 
ilgbi  without  being  regarded  as  the  "owners" 
8LH.A. 


within  the  Intendment  of  the  St»(ut«.  We 
bold  that  Congress,  in  emplo\ing  tbe  word 
"owners."  made  use  of  a  general  word  loavoid 
circumlocution  and  necdleaa  specificiition,  and 
that  thia  general  word  was  a  word  of  descrip- 
tion, intended  to  designnle  any  person  who, 
upon  tbe  payment  of  tbe  government  dues, 
waa  In  law  entitled  lo  the  possession  of  the 
goods.  When,  in  thecases  before  us,  thesherlff 
in  Kentucky  levied  upon  these  goods  In  the 
hands  of  the  government  siorekeepGr,  and 
thereafter  paid  the  laies,  they  were  properly 
delivered  to  him  as  the  owner,  within  tbe  in- 
tendment of  the  Statute.  And  yet  be  was  not 
the  owner  In  the  sense  lo  which  that  word  is 
ordinarily  employed,  though  he  bad  the  title 
for  a  limited  and  qualified  purpose. 

But  if  the  Silver  Creek  Distilling  Company 
is  to  be  re^rded  as  the  warehouseman,  Iben 
the  conclusion  is  the  ssme.  Tbe  circuit  court 
docs  not  seem  to  bave  found,  as  a  fact,  what 
was  the  relation  subsisting  between  the  Silver 
Creek  Di»:ti]ling  Company  and  Stagg,  IIume& 
Co.  Perhaps  on  the  evidence  either  of  tbe  fol- 
lowing conclusions  was  warrantable;  (1)  that 
tbe  Silver  Creek  Distillin;;  Company  was  tbe 
mere  agent  or  servant  of  Stagg.  Hume  &  Co. 
for  the  purpose  of  carrying  out  the  contract 
Bub.iisting  between  them  andC.  Conrad  &  Co.; 
or  (i)  that,  in  making  this  contract  with  C. 
Conrad  &  Co.,  Stagg,  liume  &  Co.  were  agents 
acting  for  an  undisclosed  principal,  and  tbat 
tbe  Silver  Creek  Distilling  Company  was  tbat 
principal.  We  do  not  see  that  it  makes  any 
difference  in  principle  which  of  these  views 
is  taken.  The  fact  remains  that  there  was  a 
substantial  identity  between  Stagg.  Hume  & 
Co.  and  the  Silver  Creek  Distilling  Company, 
and  that  tberp  was  no  privity  between  tbe  Silver 
Creek  Distilling  Company  and  C.  Conrad  & 
Co.  It  does  not  appear  that  anylelter  was  ever 
addressed  by  tbe  Silver  Creek  Distilling  Com- 
pany to  Conrad  as  such,  or  by  birn  to  tbem, 
and  it  is  not  clear,  from  the  record,  thnt  he  even 
knew  of  the  existence  of  such  a  corporation. 
They  were  the  mere  fingers  of  Stags,  Hume& 
"  5.  to  carry  out  their  contract  with  C.  Coorad 
Co.,  or  else  Slagg,  Hume  &  Co.  were  their 
ere  agents  to  make  the  contract  without  dis- 
closing ibem;  and  It  does  not  seem  to  matter 
which,  for  tbe  purposes  of  tbe  question  we  are 
considenng,  jf  the  Silver  Creek  Distilling 
Company  were  the  real  principals  in  the  con- 
tract, then  the  case  is  that  of  the  vendor  hold- 
ing tbe  goods  in  his  own  warehouse.  If  they 
were  the  mere  agents  of  Btagg,  Hume  &  Co.  i 
then  the  case  is  that  of  Slagg,  Hume  &  Co. 
liolding  Ibe  goods  In  the  warehouse  of  their 
agent,  for  what  a  man  does  by  his  atcent  he 
does  by  himself.  In  either  case  the  possession 
was  the  posspssion  of  the  vendor,  and  carried 
with  it  a  vendor's  lien.  That  the  circuit  court 
taken  thia  view  la  shown  by  tbe  following 
ructions,  given  of  its  own  motion: 
'If  the  court  finds  from  the  evidence  that  the 
contract  of  October  35,  18S2,  between  Blagp, 
le  &  Co.  and  Charles  W.  Conrad,  admit- 
ted to  evidence,  was  entered  into  by  Slagg, 
Hume  &  Co.,  and  that  the  whiskey  lo  contro- 
versy yt6»  made  under  aald  contract  at  the  in- 
stance and  request  of  Sta^g.  Hume  &  Co.  by 
tbe  Silver  Creek  Distilling  Company,  and 
placed  by  It  in  its  bonded  warehouse  at  Mlvei 
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Creek  nndar  uH  conUacl,  niid  that  Cbailee 
W.  Conrad  faUed  and  suspended  business  In 
jannary  1BS8,  and  that  at  the  dme  of  such 
failure  Stan,  HumeACo.,  or  the  SilveT  Creek 
DlstillJDR  Company,  jointly  with  the  store- 
keeper for  the  United  States,  were  in  actual 
possession  of  the  said  wbjekey  In  said  bonded 
warehouse;  and  that  the  notes  giveo  b^  Charles 
W.  Coorad  in  selllement  for  said  whiskey  are 
BOW,  and  have  always  been,  held  by  Stagg, 
Hume  &  Co., — tlien,  the  court  declarcB,  as  a, 
matter  of  law.  that,  at  the  time  of  sold  Con- 
rad's failure  and  suspension  of  business,  the 
said  Stage.  Hume  &  t-o.  had  a  vendor's  lien 
on  laid  nTiiskey  and  a  right  to  retain  possession 
■hereof,  ei  I  Ijer  tb  cm  selves  or  byortbrouirhssid 
dlslillJDg  company,  until  tbey  were  paid  tbere- 
tor;  provided,  the  court  turtlier  finds  from  the 
evidencQ  tbat,  at  the  time  the  warehouse  re~ 
ceipiB  for  tbe  whiskey  in  controversy  were  is- 
sued to  plsintiffa,  Charles  W.  Conrad  was,  in 
fact,  insolvent,  and,  Further,  that  neither  tbe 
djstilliog  company,  for  Itself  or  on  behalf  of 
S'sgg,  Hume  &  Co.,  nor  Sisgg,  Hume  &  Co., 
after  they,  or  eilberof  them,  became  aware  of 
such  insolvency,  did,  with  full  knowledge  of 
tbe  circumstnncee  under  which  said  receipts 
were  isiued,  ratify  their  issusoce  to  Charles  W. 
Conrad." 

rV.  .We  come  now  to  tbe  question  of  tbe  ef- 
fect of  tbe  symlwlicul  delivery  of  tbe  property 
to  tbe  plaiDtitfs  a.*!  delerminins  the  vendors 
hen.  For  tbe  purposes  of  making  more  clear 
the  view  which  we  tske,  we  shell  osfume  that 
tbe  evidence  establishes  that  Stngg,  Hume  & 
Co.  autiioi'ized  Conrad  to  ipsue  wsretioiise  re- 
ceipts in  respect  of  tbe  whiskey  on  store  !□  tbe 
Government  Warehouse  No.  541,  at  Silver 
Creek,  Kentucky.  Whether  the  Silver  Creek 
Distilling  Company,  as  such,  ever  sanctioned 
the  issue  of  sudi  warehouse  receipts,  it  is  not 
material  to  inquire,  since,  as  we  liave  already 
staled,  there  was  ooprivityof  coDtmcl  l)etween 
thatcoTporatiooand  Conrad.  If  Stagg,  Hume 
&  Co.  gave  the  authorization,  it  concluded 
tbem.  if  tbev  were  the  real  vendors;  and  it 
equally  concluded  tbe  distilllDC  company  for 
mnlcb  tbey  were  the  agents,  if  the  disiuling 
comitany  were  the  real  vendors. 

We  ought,  perbaps,  to  state  here  that  we  do 
not  lake  Ihe  view  upon  which  the  circuit  court 
proceeded,  and  which  is  embodied  in  tbe  above 
mstruclion,  that  the  symbolical  deli  very,  which 
was  attempted  or  eQected  by  means  of  these 
warehouse  receipts,  became  inoperative  from 
the  circumstance  that,  at  tbe  time  of  their  issue, 
Charles  W.  Conrad  was  in  fact  insolvcoL  We 
can  fiud  no  such  principle  in  tbe  cases  which 
expound  tbe  nature  of  tbe  vendor'shenand  tbe 
anakigous  right  of  stoppage  in  trantitu.  Neith- 
er of  thpse  rights  la  of  such  a  nature  as  to  be 
•elf-eiecuiing.  It  is  a  right  which  the  vendor 
may  or  may  not  assert;  and  If  he  does  not  as- 
sert it  in  time,  It  is  lost.  Stagg,  Hume  &  Co. 
bad  not  asserted  It  when  these  warehouse  re- 
ceipts were  issued,  and  tbey  could  not  there- 
after assert  it  as  against  tbe  holders  of  these 
warehouse  receipts,  provided  tbe  law  placed 
them,  in  respect  of  tbe  rights  thereby  acquired, 
•D  a  better  footing  than  that  which  was  occu- 
pied bj  tbe  transferors,  C.  Conrad  &  Co. 

The  general  rule  of  Uie  common  taw  touch- 
ing Iraosten  of  personal  property  la  that  tbe 
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dee  gets  none:  If  the  pledgor  had  no  title,  tbe 

Eledgee  gels  none;  if  the  vendor  or  pledgor 
ad  a  title,  but  subject  to  a  lien  In  behalf  of 
another  person,  the  vendee  or  pledgee  takes  it 
burdened  with  such  lien.  This  is  unquestiona- 
bly the  general  rule;  but  tbe  rule  has  its  excep- 
tions. Oneeiception  known  to  iheEnglishoom- 
moD  law  is  the  well-known  esse  of  sales  in  mar- 
ket overt;  but  this  exception  is  a  slranger  to 
American  law,  because  in  this  country  there  are 
no  markets  overt.  Another  ezception,  founded 
in  the  custom  of  mercbanla,  arises  in  the  cose 
of  strictly  necoliable  paper,  wherebj"  the  trans- 
feree of  a  bill  of  eichnnge  or  negotiable  prom- 
issory note,  who  receives  it  In  due  course  of 
trade,  for  a  valuable  consideration,  before  ma- 
turity, and  without  notice  of  any  inf  rmitlea 
sttacDing  to  it,  takes  it  discharged  of  any 
equities  which  may  exist  in  respect  of  it  be- 
tween tbe  original  parties  to  it.  Another  ex- 
ception, founded  alw  In  tbe  custom  of  Irado 
and  analogous  to  the  exception  relating  to 
coQimercial  paper,  relates  to  the  symbolical 
delivery  of  goods  In  the  bsnds  of  a  carrier, 
effected  by  a  transfer  of  tbe  bill  of  lading. 
Still  another  exception,  beving  its  foundslion. 
In  this  country,  in  tbe  general  usages  of  trade, 
of  which  the  courts  lake  Judicial  notice  (Oifr- 
mm  V.  Htfvmt.  48  U.  S.  8  How.  384,  £89  [12  L. 
ed.  112S.  1129]),  but  confirmed  in  nearly  all  Iho 
States  of  the  Union  by  statutes,  relates  to  sym- 
l>olical  transfers  of  personal  properly  in  waro- 
houses,  by  the  transfer  of  warehouse  receipts, 
Followingtbepvecedent  selby  tbecreal  cnseof 
/,iV;t/arroMv.ifo*jn,2T.R.{B,l  Sill ilh, Lead. 
Cae.  888.  il  Is  now  the  recognized  law  of  this 
country  that  the  owner  of  foods,  or  one  having 
the  legal  right  to  sell  or  to  pleilgctbem,  may  in- 
vest another  with  the  full  title  and  con9lru<;tive 
posscsfiioD  of  tliem.  by  transferring  to  him  a 
bill  of  lading  or  a  warehouse  rercipl  uhich 
has  been  i^^sued  as  their  aymbolical  represema- 
tlve,  cither  by  a  carrier  or  a  warehouseman  in 
whose  cuelotfy  they  are,  so  as  to  dischiirgt  the 
vendor's  Hen  or  his  tight  of  stoppage  in  trar^ 
lilv,  if  the  transferee  of  tbe  bill  ol  ladint;  or 
warehouse  receipt  receives  it  bona  fide  and  for 
a  valuable  consideralion. 

But  what  is  to  be  deemed  a  valuable  consid- 
eration, within  tbe  meaning  of  Ibis  rule.  Is  one 
in  res]iect  of  which  the  decisions  are  in  a  very 
unsatisfactory  slate.  The  question  whether 
one  who  takes  an  assigement  of  such  a  syml>ol 
of  property  merely  o^  collateral  security  for  a 
pnst  iudebiedness,  without  making  anv  present 
advance,  agreeing  expressly  oi  impliedly  for 
an  extension  of  lime  to  the  transferor,  or,' fore- 
going any  benefit  or  advantage,  iato  be  regarded 
as  a  purchaser  for  value  within  the  meaning 
of  this  rule,  is  tbe  one  which  we  have  now  to 
decide;  and  It  is  a  qiie!<tion  upon  which  there 
ia  no  direct  authority  In  this  Stale.  Unfor- 
tunately, tbe  Buthonties  in  respect  of  It  in 
other  jurisdictions  arc  conflicting.  The  ques- 
tion has,  within  acomparatively  short  period, 
been  decided  both  ways  in  England. 

In  BodfidT  V.  Comploir  iTEJKompU  de  Parit, 
L.  R-  2  P.  C-  G93  {anne  1809).  It  was  held  by 
three  judges,  on  an  appeal  from  a  colonial 
court,  that  one  who  takes  a  bill  of  lading  mere- 
ly M  collateral  security  for  a  prevloua  oblige- 
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doa  ia  DotaparcIiunfM  aTaluableconsidertt 
tiOD  In  th«  MHw  which  cuts  off  the  vendor's 
lien.  "  DonbtleM,"  aaidSir  Joeepb  Napier,  in 
(riving  the  opinion  o(  Ike  court,  "  the  Tandor's 
claim  canoot  prevail  a^Bintl  the  clairn  of  a 
transferee  for  ralue,  ^veti  oa  tbc  failb  of  a 
nfgoliahla  security  fairlj  and  hmestly  taken; 
to  tbe  extent  to  which  he  baa  bo  givrn  value 
be  baa  a  prior  claica.  But  the  rule  ia  founded 
on  tbe  reason  of  It,  aa  already  stated,  teuanU 
ratioru.  eefat  ipta  Ux.  Where  there  is  no  ad- 
Tance  made  or  Talne  ^ren  upon  the  faith  of 
tbe  documents,  where  tbe  object  is  simplj,  by 
a  peeping  clause,  to  gather  id  whatever  toay 
be  got  to  recoup  the  creditor  of  a  debtor  who 
bad  become  iaeolvent,  for  an  Improvident  ad- 
vance made  upon  tbe  faith  of  a  totally  differ- 
ent security:  where,  upon  the  true  con  sCructinu 
of  Lbe  aangnment,  no  intereat  passed  that  would 
place  lbe  assl^ee  in  a  better  position  thao  tbe 
assignor,  and  tbe  bllis  of  lading  which  subse- 
quently came  to  hand  were  transferred  eipress- 
Ij  in  performance  of  the  agreement  Id  this 
assignment  and  without  other  consideration 
whaiBoever— it  appears  to  their  lordship*  that 
such  a  Iranafer,  so  made,  and  under  such  cir- 
cumstances, canuol  be  held  sofficieat  to  defeat 
the  vendor's  claim." 

It  is  to  be  observed,  however,  that  the  case 
did  not  preseul  the  naked  question  we  are  here 
considering;  since  tbe  assignee  of  lbe  bills  of 
ladiog  knew  tliat  the  assi^ment  was  made  in 
contemplation  of  insolvency,  and  this,  under 
a  recent  decision  of  our  supreme  court,  would 
have  deprired  bim  of  the  position  of  a  bona 
fidepurchaser  withoutnolice.  Yiningy.  Keliar, 
M  Ho.  S81. 

The  question  came  before  the  English  Court 
of  Appeals,  not  long  afterwards.  In  lbe  case  of 
Leaak-v.  Scott,  2  Q.  B.  Div.  378,  in  wbich  case 
tbe  doctrine  of  tbe  case  hist  cited  was  denied, 
in  an  eaneat  an'l  somewhat  healed  opinion  by 
the  Lard  Jvtliee  Bramwell,  who  declared  that 
the  decision  was  "  not  only  a  novelty,  but  a 
novelty  opposed  to  what  may  be  callea  tbe  si- 
lent authority  of  all  the  previous  judges  and 
writer*  who  have  dealt  with  the  subject."  In 
other  words,  he  inferred  that  it  was  the  law 
that  one  who  takes  a  bill  of  lading  aa  collateral 
■eiuiitj  merely  for  an  antecedent  indebtedness 
Is  a  pnrchaser  for  a  valuable  consideration,  and 
takes  it  discharged  of  tbe  vendor's  right  o( 
stoppage  in  ^afuftu— aim  pi  v  because  tbe  ques- 
tion had  never  before  been  decided  in  England 
one  wavorihe  other.  As  in  tbe  previous  case, 
It  is  to  DC  observed  with  reference  to  tbis  cose, 
that  the  record  did  not  present  Iheuaked  ques- 
tion; for  Ibere  was  a  present  consideration 
mingling  with  the  antecedent  indebtedness,  so 
tlial  the  observations  of  the  court  upon  lbe 
qnentioD,  notwitbEtanding  the  positive  terms  lu 
which  they  were  couclied,  were  really  no  more 
than  obiter  dicta, — an  opinion  upon  a  case  not 
before  Ihem. 

In  the  federal  courts  we  find  but  two  direct 
decisions  upon  the  question.  In  Leiainer  v. 
The  boiiOacettBrn,  2  Woods,  8.i,  36,  Mr.  Jut- 
liet  Bradley  at  circuit  ruled  tbe  followlog  prop- 
osition: "  A  transfer  of  a  bill  of  lading  aa  a 
mere  collateral  for  previous  obligations,  with- 
ont  anything  advanced,  given  or  loet  on  tbe 
part  of  the  transferee,  does  not  constitute  such 
an  alignment  aa  will  preclude  the  vendtv  of 
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tbe  goods  from  ezerctslng  tbe  right  of  stop- 
page in  trantitu."  The  conU-ary  was  held  by 
Mr.  Oittriet  Judgt  Nelson,  in  tbe  Federal  Cir- 
cuit Court  In  HioneBota,  by  analogy  to  tbe  rule 
laid  down  by  the  Supreme  Court  of  the  United 
States  in  Brooiayn  Oity  A  N.  B.  Co.  v.  H.  7. 
2fat.  Baiik^tht  Bepttblie.  102  C.  8.  14  [36  L. 
ed.  81?,  In  respect  of  commercial  paper.  8t. 
rtiul  BoOer  Mm  Co.  v.  Gnat  WetUmDapatch 
On.  37  Fed.  Rep.  434. 

We  do  not  find  that  the  question  has  been 
distincilj  decided  in  any  of  tbe  state  courts, 
except  to  tbe  case  of  loeti  v.  Peter*.  OS  Ala. 
243,  85  Am.  Rep.  17,  where  it  was  held  that 
the  transfer  of  a  bill  of  lading  by  the  consignee 
to  his  prior  creditor,  as  collateral  security 
merely  for  the  prior  Indebtedness,  does  not  cut 
off  lbe  vendor's  ri?ht  of  stoppage  tn  traiuita 
— the  creditor  of  the  vendee  in  such  a  cMe  not 
being  a  bona  tide  purchaser  for  value. 

In  tbe  utiscnce  of  any  direct  authority  which 
is  controlling  upon  us,  we  are  thus  under  the 
necessity  of  dccidiog  the  question  according 
lo  tbe  best  analogies  we  can  discover  in  the 
decisioru  in  this  State  and  In  other  jurisdic- 
tions. There  are  four  analogies  which  bear 
directly  npoo  tbe  queslion:  (1)  tbe  analogy  of 
goods  purchased  by  means  of  fraudulent  repre- 
sentslions,  such  aa  will  authorize  the  vendor, 
on  discovering  tbe  fraud,  to  rescind  tbe  sale 
and  reclaim  the  goods:  (2)  lbe  analogy  of  con- 
veyances of  binds  and  goods  made  with  tbe 
design  to  hinder,  delay  or  defraud  creditors, 
the  purchaser  or  transferee  being  innocent  of 
knowledge  of  the  fraudulent  design;  (3)  tbe 
analogy  of  other  conveyances  of  land,  subject 
to  unrecorded  liens  or  equities  unknown  to  tbe 
traosfeiee;  (4)  the.  analogy  of  the  transfer  of 
commercial  paper. 

Firtt.  In  resiiect  to  tbe  first  analogy,  It  bas 
been  unanimously  held  In  tbe  Court  of  Ap- 
peals of  New  York,  in  a  case  twice  argued, 
that  one  to  whom  personal  property  has  been 
delivered  by  a  fraudulent  vendor  in  payment 
of  a  precedent  debt  due  him,  or  (what  is  tan- 
tamount thereto)  in  performance  of  an  execu- 
tory contract  of  aale,  made  by  such  fraudulent 
vendee  prior   to  acquiring   possession  of   the 

[irnperly,  or  of  any  symbolical  representative  of 
t.  Is  not  a  bona  flde  purchaser  for  value,  and 
cannot  bold  the  property  agstnst  the  original 
defrauded  vendor.  Barnard  v.  CarnpbeU,  55 
N.T.  458;  on  re  argument,  58  N.T.  73. 

It  la  to  be  observed  that  tbis  case  followa  the 
analogies  of  the  rulings  in  that  State  in  respect 
of  commercial  paper,  conBidered  further  on, 
under  which  a  transfer,  even  in  payment  of  an 
antecedent  Indebtedness,  does  not  devest  equi- 
ties subsisting  In  favor  of  the  payor;  which  is 
not  the  law  in  tbis  State.  Oreen  v.  Eenjiedg, 
6  Mo.  App.  1)77. 

Second.  The  analogy.  In  respect  of  convey- 
ances of  lands  or  goods  in  fraud  of  the  cred- 
itors of  the  transferor,  is  illustrated  by  numer- 
ous decisions;  and,  so  far  as  the  writer  has 
observed,  they  are  all  to  lbe  same  general  ef- 
fect, which  is  that,  to  entitle  the  transferee  lo 
be  treated  as  a  purchaser  for  a  valuable  con- 
sideratioD,  it  must  appear  that  be  actually  paid 
tbe  purcliase  money  before  he  had  any  notice 
of  the  fraud;  It  is  not  sufficient  that  he  had 
t^reed  to  pay  it,  or  even  that  be  bad  given  his 
.  (£eck  in  payment,  nnlesa  tbe  check  nad  been 
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paid.  Amotl  t.  Eartwig.  78  Mo.  483;  Dovs'i- 
trtff  T.  Cooper,  77  Mo.  628;  Young  t.  Kellnr, 
B4  Mo.  681;  MeSiehoU  v.  Rubleman.  18  Mo. 
Am>,  515,  523. 

The  decisloDS  fn  olber  jurisdictioDs  to  the 
■am«  effect  toe  so  numerous  IhiU  we  refrain 
from  citing  them. 

Third.  Id  reaped  of  (he  tliird  analogy,  that 
of  other  conveyance  of  land,  subject,  fn  the 
Laodsof  Uie grantors,  to  prior  unrecorded  con- 
veyances, vendors'  liens,  resultini;  trusts  or 
ot^er  secret  equities,  our  Ian,  in  like  manner, 
apenka  only  in  one  way.  In  order  to  eOlitle 
the  innocent  grantee  to  prolecEion  against  a 
prior  unrecorded  conveyance,  vendor's  lien  or 
other  equity,  he  muBl  have  parted  wilb  some- 
thing oi  value  as  a  consideration,  before  re- 

.50; 
MaUa  V.  Halm,  8  Mo.  SOS;  Chouteau  v.  Bur- 
lando.  20  Mo.  483;  Paul  v.  Fulton,  25  Mo.  156; 
Bigbii  T.  Jove*,  67  Mo.  107. 

Professor  Poineroy,  In  bis  great  work  on 
Equity    JurisptuUeoce,   generalizing 

debt,  does  tioi,  upon  principle,  render  the  trans- 
feree a  liona  fide  purchaser;  since  the  creditor 
parts  niitino  value,  surrenders  no  right,  and 
places  himself  in  no  worse  legal  position  than 
before.  The  rule  has  been  settled,  therefore, 
in  very  many  of  the  Slates,  that  such  a  transfer 
Is  not  made  upon  a  valuable  consideration, 
within  the  meaning  of  the  doctrine  of  bona 
llde  purchase."  B  Pom.  Eq.  Jur,  g  749.  To 
tbis  last  statement  the  learned  commentator 
cites  a  long  list  of  judicial  authorities,  point- 
ing out,  at  the  same  time,  that  there  are  some 
hddings  to  the  contrary.  Since  real  properly 
has  in  modem  times  entered  largely  into  the 
operations  of  commerce,  it  is  not  perceived 
why  there  should  be  upon  such  a  subject  one 
rule  for  real  property  and  anoiher  rule  for  per- 
•onal  property;  nor  Is  it  perceived  why  there 
should  be  one  rule  for  negotiable  choses  In  ac- 
tion and  another  rule  for  tangible  eoudi 

■tale  CO 

especinlly  upon  questions  of  commercial  paper, 
should  »)ltow  tuose  of  the  federal  courts,  yet 
e  judicaiorica  arc  not  bound  by  the  led- 


eral  judlcntories  on  thebo  questions,  and  tt 
could  eaeily  be  pointed  out  that,  on  this  par- 
ticular question,  so  far  as  it  concerns  nef;o  liable 
paper,  a  majotiiy  of  Ibe  state  courts  deny  the 
doctrine  recently  declared  in  the  Supreme 
Courl  of  the  Uniled  Slates  In  Brooklyn  Cits  <^ 
J'.  R.  Go.  T.N.T.  mt.Bank  of  the  Sepublie, 

Fourth.  Proceeding  now  to  the  last  and 
moat  direct  analogy  to  the  question  before  us, 
that  of  the  transfer  of  commercial  paper,  we 
regret  to  find  that  the  question  wliether  the 
transferee  of  such  paper,  who  lakes  it  merely 
as  collateral  security  for  an  antecedent  indebt- 
ednes-i,  acquires  title  to  it  discharged  of  prior 
equities,— 18  settled  diifereully  m  different 
American  jurisdictions,  and  does  not  seem  to 
be  settled  at  all  in  this  Slate.  The  decision  of 
the  Supreme  Court  of  the  United  States  in 
Strift  V.  Ji»on.  41  U.  8.  16  Pet.  1  [10  L.  ed. 
866],  U  geuerallj  quoted  as  the  leading  case  In 
favor  of  the  position  that  such  «  taker  of  nego- 
8  L.  B.  A. 
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liable  paper  tnkea  it  diacbarged  of  equities. 
That  case  did  not,  however,  decide  the  ques- 
tion; since  tbe  question  in  Judgment  was 
whether  one  who  thub  takes  negotiable  paper 
in  payment  takes  it  discharged  of  equities;  al- 
though there  Is  a  dictum  of  Mr.  JvHice  Story, 
who  gave  the  Judgment  of  the  court,  that  the 
rule  would  be  Ibe  same  in  caee  it  were  taken 
as  security  merely  for  an  antecedent  indehted- 
ness.  Mr.  Jtutice  Catron  regarded  tiiis  dictum 
as  BO  objectionable  that  he  made  it  the  subject 
of  a  special  disseot.  The  question  remained 
undecided  in  that  tribunal  as  lale  as  tbe  case 
of  Oatea  v.  Mont^iamery  Firtl  Hat.  Batik,  100 
U.  S.  339.  249  [25  L.  ed.  561,  584],  wber^  it 
was  expressly  left  as  an  open  question;  but 
soon  afterwards,  in  the  case  of  Brookiyn  City 
A  N.  B.  Co.  V.  N.  T.  Nat.  Bank  of  tht  Repub- 
lic, nijira,  it  was  resolved  in  favor  of  tbe  dic- 
tum of  Mr.  Jutiice  Story,  and  contrary  to  the 
holdings  of  the  courts  of  New  York  and  many 
other  Stales, 

The  opposing  linei  of  Imerican  authority  on 
this  question  appear  to  "eminence  nitb  the 
leading  case  of  tMdingtat  >  Bay,  90  Johns. 
637,  where  it  was  held  by  the  highest  court  of 
thai  Slate,  reversing  a  decision  of  ChaneeUor 
Kent  (Bay  v.  Coddington,  6  Johns.  Ch.  54). 
that  one  who  Calces  a  negotiable  instrument 
meiely  aa  collateral  security  for  an  antecedent 
indebtedness  due  to  him  from  tho  person  in- 
dorsing il  to  him  takes  it  subject  to  any  equi- 
ties which  may  esist  between  the  original  par- 
ties In  respect  of  it.  Tbe  same  court,  out  of 
deference  to  the  later  decision  of  the  Supreme 
Court  of  the  United  States  in  Svrift  v.  'l)tton, 
tvpra,  again  went  over  the  whole  ground,  re- 
viewing many  authorities,  and,  while  conced- 
ing tbe  desirability  of  the  state  courts  follow- 
ing the  ruling  of  tbe  higher  federal  tribunnla 
ou  commercial  questions,  declined  to  recede 
from  lis  previous  holdings,  but  reaffirmed  the 
following  proposiiion;  An  Innocent  bolder  of 
negotiable  paper,  who  has  received  it  in  the 
usual  course  of  trade,  for  a  valuable  considera- 
tion, though  from  a  person  having  no  title  and 
no  authority  to  transfer  it,  will  be  protected, 
even  as  against  the  claim  of  tbe  previou* 
owner;  but  ii  it  appear  that  the  paper  was  re- 
ceived merely  as  collateral  security  for  an  an- 
tecedent debt,  due  from  the  person  who  made 
tile  unauthorized  transfer,  and  that  the  trans- 
feree neither  parted  with  value  on  tbe  credit  of 
receiving  it,  nor  relinquished  any  previous 
security,  he  will  not  lie  deemed  a  purchiiaer  for 
value,  and  will  not  acquire  a  title  to  the  paper 
as  against  the  real  owner.  Stalker  v.  Mo- 
Donald.  6  Hill,  93,  96. 

Il  would  not  be  profitable,  in  a  Judidal 
opinion,  to  follow  ttaroup:h  tbe  rulings  of  the 
di^en-nt  Slates  tbe  two  divenrent  lines  of  au- 
thority thus  started.  We  shall  limit  our  In- 
quiry to  the  law  of  Missouri  and  the  law  of 


The  initial  case  la  tbis  Slate  ii 
Simondt,  19  Mo.  106.  In  that  case  our  su- 
preme court  had  a  case  before  it  which,  in  its 
judgment,  called  for  a  decision  of  this  ques- 
tion. The  court,  citing  the  New  York  decia- 
ions  above  given,  and  also  citing,  but  not  fol- 
lowing, li\Lifl  V.  Tyion,  lupra,  ruled  that  tlie 
transferee  of  commercial  paper  as  collataral 
security  ,for  an  antecedent  debt  is  not  ■  t»ker 
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rot  vtlue.  In  the  opiDlon  of  U)«  court  bj  R7- 
Ivid,  J,,  tbefollowiag  ttroiiK  laogusgs  occurs: 
"A  man  calching  at  every  cbance  to  save  blm- 
■elf  never  inquires,  io  be  can  obtaia  collBleral 
■ecuritj,  about  tbe  fniraess  of  tbe  transection. 
He  giy'tB  uotbtog  for  it:  he  mka  noibiDg  for 
it  Tben,  common  sense  and  common  bouesCy 
anils  Id  saying  be  eball  lake  it  with  the  de- 
fcDsea  tbe  other  patties  buve  aeuinet  It  In  the 
bands  of  the  original  holder  and  part7.  We 
do  not  say  that  a  bill  of  eicbange,  passed  to  a 
peraoa  it)  the  payment  of  a  pre-eiiatin);  debt, 
would  be  liable  in  bis  bands,  nitbout  notice, 
to  tbe  equilies  or  dufenset  of  the  original  par- 
ties: but  tbat  the  bolder  of  a  bill  meretj  as 
<«llaterBl  securiiy  for  a  precxistine  debt,  hav- 
ing given  no  vnlae  for  it,  no  i^ODsioeratloo  for 
it.  hoiila  it  liable  to  such  equities.  We  ttnaw 
tbat  there  are  nuthoriliea  whose  phraseology 
may  be  construed  against  this  view,  but  we 
also  Icnow  that  there  are  authorities  in  its  favor, 
and  we  think  reason  and  Justice  unite  in  aup- 
poTlingit"    Id.  IIQ. 

In  a  case  between  (be  eame  parlies  and  ap- 
parently on  the  same  instrument  [tbough  bow 
tfais  came  about  docs  not  appear)  whicb  went 
frftm  the  Circuit  Court  of  the  CFnited  Slates 
for  the  Diatrict  of  Missouri  to  tbe  Supreme 
-Court  of  the  United  Btatea  (Ooodman  v.  Si- 
mPMlt,  61  U.  8.  ao  How.  348  [15  L.  ed.  984]), 
tbe  court  refrained  from  deciding  this  question, 
being  of  opinion  that  it  was  not  presented  by 
the  record.  The  question  next  came  before 
the  Supreme  Court  of  Missouri  for  decision  in 
Orant  t.  Kidteell,  SO  Uo.  45G,  and  it  was 
ruled,  in  a  short  and  ill-conaidered  opinion,  de- 
Uver«l  without  referring  to  tbe  leading  nuthor- 
liies  on  the  question,  and  without  making  any 
allusion  Io  ijoodman  v.  Simondt,  tbat  the  in- 
donee  of  a  negotiable  promissory  note  assigned 
before  maturity,  as  an  indcmnitication  oi^ainst 
an  antecedent  liability,  takes  it  discharged  of 
prior  equities.  The  question  next  came  before 
tbe  supreme  court  in  Boatman'i  Sav.  Jn»t.  v. 
Hoiland,  S8  Mo.  49.  The  ptaintill  bad  taken 
The  note  from  the  payee  as  collateral  security 
for  an  antecedent  debt,  and  was  now  suing  Ihe 
maker  upon  it.  The  maker  offered  ccrlnin 
evidence  for  tbe  purpose  of  showing  tbat  tbe 
note  had  been  given  to  the  ori)^nal  payee  upon 
•  consideration  which  bad  failed.  It  was  held 
that  lbs  trial  court  riglitly  rejected  tbis  evi- 
lience.  Wagner,  J.,  said:  "It  was  wholly 
Irrelevant,  and,  bad  it  been  introduced,  it 
would  not  have  constituted  the  shadow  of  a 
dereni«.  A  pre-esisling  debt,  or  an  antece- 
dent liability,  incurred  by  an  indorsee  of  a  ne- 
gotiable note  assigned  before  maturity,  is  a 
sufficient  coDsideralion  to  support  tbe  title  of 
such  indorsee."  The  court  cited  Swift  v.  Ty- 
tim,  mpra,  and  also  its  previous  decision  in 
Qrant  t.  KidaeU,  but  made  no  reference  to 
Qtodwan  V.  Simonds,  tupra,  although  it  had 
been  cit«d  in  the  printed  biiefa. 

If  Ihe  question  rested  here,  it  would  be  en- 
tirely clear  that  so  far  as  bill*  of  exchange  and 
promissory  notes  are  concerned,  tbe  transferee 
Id  pledge  for  an  antecedent  indebtedness  gels 
as  good  atitio  as  one  who  parta  with  the  present 
value.  But  these  decisions  are  succeeded  by 
« line  of  dicta  and  decision  which  tend  to  cre- 
ate the  impression  that  the  courts  regard  the 
<loctriDe  of  Qoodman  t.  Simond*  as  still  the 
*L.R.A. 


Logan  v.  Smith,  62  Ho.  46fi,  45B,  and  ia  Davit 
T.  Garion,  69  Ho.  609,  610;  by  this  court  in 
r«Ty  T,  Bickrnan,  1  Mo.  App.  119,  134,  the 
court  saying  that  it  was  "controlling  autbor- 
ity;"  was  acted  upon  by  this  court  as  authority 
in  the  decision  of  Bramari  v.  Jttavii,  2  Mo, 
App.  490,  483— where  the  court,  with  singular 
inconsistency,  cited  in  the  same  connection 
Qrant  v.  Kidwtll,  tupra. 

Again  in  Wdga  v.  lllaek.  8  Ho.  App.  894, 
there  is  a  dictum  that  "one  nbo  takes  a  note 
before  maturity,  merely  as  collBterel  for  a  pre- 
existing debt,  where  the  facts  are  siicb  its  to 
raise  no  new  consideration,  is  not  regarded  in 
Missouri  as  a  bolder  for  value  free  fruni  all 
equilies  between  tbe  oriKiual  parties," — citing 
TeTTj/  V.  Ilickman,  aupra.  Tbis  case  was  sP 
firmed  by  the  supreme  oourt,  adopting  the 
opinion  of  this  court,  in  76  Mo.  GST, 

Again,  En  Skiiling  v.  BoUman,  73  Ho.  665, 
670.  tbe  rule  in  Qooilman  v.  Simondt  was  rec- 
ognized by  tbe  court  in  the  following  language 
from  tbe  opinion  by  Henry,  J.:  "Eminent 
Jurists  and  Judicial  tribunals  hold  that  one  who, 
for  a  prior  indebtedness,  receivee  abill  of  lading 
for  goods,  either  as  collateral  security,  or  iu 
payment  of  such  indebtedness,  has  no  such  title 
as  will  avail,  even  against  the  vendor's  right  of 
stoppage  in  trantiiu;  in  other  words,  tbat  such 
a  one,  in  surh  controversy,  is  not  to  be  regarded 
as  a  bona  fide  purchaser  for  value  (citing  cases). 
And  Goodman  v.  tKmondt,  19  Mo.  106,  and 
Jjtpan  T,  Smith,  62  Mo.  456,  recogoize  the 
principle  pronounced  in  the  foregoing  cases." 
Tbe  rule  in  Ooodman  v.  Simimdt  was  again 
recognized  and  dislinguiehed  in  Deert  v.  Mart- 
dsn,  86  Mo,  513,  the  court  holding  that,  where 
a  present  consideration,  as  an  agreement  express 
or  implied  for  a  delay,  however  abort,  super- 
venes, the  rule  of  tbat  case  does  not  apply. 
Stil!  later,  in  Oravford  v,  Speneer,  93  Mo.  498, 
!>U9,  our  supreme  court  made  a  similar  ruling, 
following  Deere  v.  Maitden,  tapra,  and  quoting 
from  tbe  decision  in  Goodman  v.  SiTnondt, 
tapra,  the  htltcr  portion  of  the  paiange  which 
we  have  quoted  from  It  in  tbis  opinion.  Fi- 
nally in  Feder  v.  AbrnAami,  28  Mo.  App.  454, 
457,  where  the  question  was  whether  a  transfer 
by  a  failing  debtor  to  one  of  his  creditors,  in 
payment,  makes  the  transferee  a  purchaser  for 
value.  It  was  said  by  Itcimbauer,  J.;  "  Plnin- 
lifF  claims  that  the  decision  in  J'eerfv,  Martdeit, 
69  Mo.  513,  questions  the  rule  stated  in  ilea  v. 
1  Clark.  II  Mo.  App.  4B2.  This,  however,  isan 
I  obvious  mistake.  The  supreme  court  in  Uiat 
.  case  simply  re-affltmed  the  proposition,  which 
has  been  the  law  of  this  State  since  Goodman  v, 
Simondt.  IS  Mo.  lOT,  that  one  who  takes  col- 
laterals for  a  pre  existing  debt,  without  sny  new 
consideration  to  support  tbe  transfer,  is  not  a 
purchaser  for  value  of  such  coilaterHls."  The 
case  which  wss  thus  regarded  as  pronouncing 
what  has  ever  since  been  the  law  of  tbis  State 
was,  as  1  have  above  shown,  twice  overruled 
upon  cases  in  judgment,  once  thereafter  re  af- 
firmed and  applied,  and  nine  limes  thereafter 
expressly  or  impliedly  recognized  as  tbe  law. 
The  manner  in  which  our  courta  have  tbns 
dealt  with  a  question  of  such  great  importance 
to  the  commercial  eotomunity  affords  astriking 
illustration  of  the  imperfect  way  in  whicb  ]u 


UiaoouBi  ConsT  or  Appbau. 


Jam., 


dicfftl  nork  tau  boen  done  Id  tbls  Btate,  pro- 
du(?ed,  DO  doubt,  largely  b;  tba  over-crowded 
si&te  of  Che  dockets  of  Ibe  courts,  sod  the  ex- 
cessive amouDt  of  work  thrown  upon  tbe  iodi- 
vidua]  Judges.  If  tbe  doctrine  of  itart  (Ueitit 
were  Mriclly  adhered  to,  It  would  uoavoldablf 
i«Bull  in  the  coDcluaion  Ibiit  oue  who  Lakes  ne- 
gotiable Mper  M  collateral  security  for  an  an- 
tecedent indebtedbesi  t&kea  it  as  a  purchaser 
for  value;  for  mcb  was  ruled  In  our  supreme 
court  in  Boalman't  Sat.  Intl.  v.  HoiUind,  88 
Mo.  49,  where  the  question  was  before  the  court 
In  judgment,  which  is  tbe  lost  controlliog  de- 
cision upoD  tbe  lubjecC.  But  in  view  of  the 
manner  in  wbich  our  supreme  court  has  subse- 
quently dealt  with  the  question,  1  do  not  think 
tbat  we  are  stlibeityto  bold  that  it  Is  concluded 
bj  that  decialoD.  We  abould  rather  regard  It 
as  stiU  an  open  quSBtion. 

If  we  were  lo  rest  our  decision  upon  the 
aoslogy  of  commercial  paper  and  upon  ibe  au- 
thoril;  of  Boatman't  Sac.  Init.  v.  Hottand, 
ivprn.  It  would  result  in  a  reversal  of  tbe  judg- 
menl  of  (he  circuit  court  In  this  case;  becauM 
it  would  indispuiAbly  appear  that  ibe  plaiatilTs 
bccnme  bona  fide  purcliasers  for  value  of  tbe 
whiskev  in  controversy,  wbcn  they  received 
frum  Conrad  the  warehouse  receipts  as  collaC- 
fpftl  security  for  wbat  he  owed  ihem,  and  es- 
perinlly  since  the  circuit  court  refused  an  in- 
siriicliou,  tendered  b^  the  plaintiffs,  ssserlin^ 
this  principle.  But  if  we  were  lo  take  this 
course,  we  should  place  ourselves  in  tbe  incon- 
Bislect  position  of  deciding  {p:>rlmpa  erro- 
neously) tbe  question  upon  tbe  law  of  Blissouri 
in  one  of  its  conlrolling  aspecta,  and  upon  tbe 
law  of  Kentucky  in  another;  for,  on  tbe  ques- 
tion we  are  considering,  tbe  law  of  Kentucky 
Is  settled  that  one  who  takes  commercial  oaper 
merely  as  security  for  an  antecedent  indchted- 
neas  is  not  a  taker  for  value,  t>ut  liotds  it  sub- 

J'ect  lo  prior  equities.  Lee  v.  Smead,  1  Met 
Ev.)  G28;  May  v.  Quinby,  8  Bush,  M. 

W^hen  we  considered,  in  a  former  portion  of 
this  opinion,  tbe  question  of  the  validity  of 
these  warehouse  receip's  as  creating  pledgus  of 
tbe  property  in  favor  of  iLeplainlLfTs,  we  found 
that,  under  a  decision  of  this  court,  supported 
by  decisions  la  other  jurisdictions,  they  were 
invalid;  butwealso  found  that  tbey  were  valid 
by  the  law  of  Kentucky,  which  law,  however, 
had  not  been  proved  as  a  fact  in  tbe  trial  court. 
We  therefore  found  tbat  we  could  not  affirm 
the  judgment  on  that  point,  since  the  question 
bad  not  been  raised  In  tbe  trial  court,  and,  if  it 
bad  been  there  raised,  the  objection  could  have 
been  obviated  by  the  plaintiffs  pulling  in  evi- 
dence (he  law  or  Eenlucky,  by  which  law.  It 
isa^eed,  tbe  rights  of  the  parties  are  governed. 
Upon  the  aame  principle,  we  must  now  hoid 
tbat  we  cannot  reverse  the  judgment  as  beiug 
against  tbe  law  of  Uiuourlon  the  point  under 
coDiideratioD  (tbe  analogy  of  commercial 
pa  per  I,  since,  if  we  were  to  lake  this  course,  tbe 
defendants  could,  on  another  trial  of  tbe  cause, 
put  in  evidence  the  law  of  Kentucky,  wbich  on 
lliis  subject  la  contrary  to  the  law  of  Hissoud. 
We  cannot,  especially,  lake  this  course  In  the 
unsetiled  state  of  the  law  of  Missouri.  If  tbe 
law  of  Missouri  is  that  tbe  laker  of  commercial 
paper,  as  collaleral  security  merely.  Is  a  pur- 
chaaer  for  value,  within  tbe  rule  which  protects 
him  against  prior  equities,  and  if  this  is  a  con- 
8L.RA. 


trolling  analogy  in  dealing  with  the  suhtect  of 
warehouse  receipts,  nevertheless,  luiowing  a* 
we  do  tbat  the  law  of  Kentucky,  by  wbich  ths 
question  in  this  caae  is  governed,  is  to  the  con- 
trary, we  should  be  bound  to  say  that  the  decis- 
ion of  the  court  upon  this  point,  if  erroneous 
in  tbe  precise  slate  of  tba  record,  was  a  barm- 

We  now  have  to  dispose  of  an  argument  of 
counsel  for  the  plaintiffs,  based  upon  the  as- 
sumption tbat  we  are  to  follow  the  analogy  of 
commercial  paper  in  deciding  the  queslion  un- 
der consideration.  It  is  this:  That  the  rule, 
underwhichlbo  transferee  of  commereiai  paper 
for  an  antecedent  indebtedness  takes  it  subject 
to  equillei  applies  only  in  the  case  of  accom- 
modalion  paper  where  there  is  a  fraudulent  de- 


pose, and  he  has.  In  f  laud  of  the  riglils  of  thv- 
maker,  transferred  It  for  a  different  purpose. 
The  courts  wbicij  lake  this  distinction  affina 
the  rule  that  an  indorsee  of  a  negotiable  note 
made  fur  tbe  accommodation  of  the  indorser, 
but  without  restriction  as  toils  use,  taking  Uw- 
note  in  good  faith  as  collateral  security  for  an 
antecedent  debt,  and  without  other  consider)^ 
lion,  is  entitled  to  the  positioD  of  a  holder  for 
value,  and  is  not  affected  by  tbe  defense  of 
want  of  consideration  set  up  by  the  maker. 
New  Tarlc  Cit^  Orceeri  Bank  v.  Penfieid,  69  N, 
Y.  603;  PitU  V.  Vogelttms,  87  Ohio  St.  674; 
Dunn  r.  Waton.  71  Me.  278.  gee  also  Fretmd 
V.  ImporUn  A  T.  Ual.  Bank,  76  N.  Y.  353.  U 
Am.  Law  Rep.  486. 

The  argument  is  that,  as  tbe  evidence  of  Uw 
plaintiffs  (ends  to  show  tbat  Stage,  Hume  & 
Co.  conferred  upon  Conrad  an  unllmlied  au- 
thority to  Issue  warebouw  receipts  in  respect 
of  the  whiskev  in  the  bonded  warehouse  at 
Silver  Creek,  this  -unreatrictcd  authority  neces- 
sarily included  tbe  right  on  his  part  to  pledge- 
it  for  his  antecedent  debts.  We  know  of  no- 
rule  of  law  which  requires  us  to  take  this  view. 
The  most  that  can  be  wiid  in  favor  of  this. 
view  is  that  it  would  be  the  concluiioo  of  fact 
to  be  drawn  from  other  facts,  and  whether  tb» 
conclusion  ought  to  be  drawn  was  a  question 
for  tbe  trial  court,  and  not  for  this  court.  But 
it  is  to  be  observed  tbat  tbe  conclusion  would, 
upon  the  evidence  in  this  record,  be  ia  the  nat- 
ure of  a  violent  presumption.  There  is  so 
evidence  whatever  in  Ibis  record  tbat  any  mem* 
ber  of  the  flrm  of  Stagg,  Hume  &  Co.  ever 
gaveor  Intended  to  give  to  Conrad  authority 
to  do  what  was  done — lo  pledge,  in  contempla- 
tion of  insolvency,  the  whiskey  which  they  had 
made  for  him  on  credit,  and  which  remninecl 
In  their  warehouse,  to  his  relatives  and  friend* 
for  his  antecedent  debts.  Suppose  that  he  had 
solicited  authority  from  Ihem  to  do  this,  could 
anyone  for  an  Instant  believe  tbat  (bey  would 
have  granted  iti  It  is  further  to  be  observed 
that  any  course  of  reasoning,  which  holds  tbat, 
because  tbey  did  authorize  him  to  use  ware* 
house  receipts  merely  as  a  means  of  transfer- 
ring title  to  these  goods  while  in  their  war» 
house  in  the  ordinary  course  of  trade,  tbey  ar«- 
to  be  held  as  having  aulborized  bim  to  use 
them  for  the  destruction  of  their  own  legal 
righla, — is  a  course  of  reasoning  which  would 
desirov  the  vendor's  lien  in  every  case;  because, 
as  we  nave  observed,  (he  very  existence  of  » 


lendor'B  Uen  mlw>;>  amamtt  tbiU  tb«  Utle  to 
IbegOOdaliaipaaMdtotbeTeiKlM,  liDceft  man 
ctDDot  bare  t,  Uen  on  bi*  own  goods.  Tbe 
vendor  liw  ((dd  the  goodi  lo  the  vendee  on 
credit,  mtTked  them,  d«iigaaled  them,  set 
them  apart  and  placed  them  under  bia  domln- 
iOD  Bad  control  in  such  a  senee  that  the  Itile 
baa'paased  and  that  tberehat  been  aneiecuied 
nie.  What  ifl  Ihia  but  to  aaj  to  the  vendee: 
"Take  the  goode;  they  are  yours;  deal  with 
them  as  you  choose;  here  is  a  writing  sajiag 
that  1  have  sold  them  to  you."  But  DOtwilh- 
itandiDg  all  this.  It,  while  they  are  yet  tu  the 
■ciual  possession  of  the  Tendor,  be  were  to  sell 
ihcm,  or  lo  mortgage  them,  even  in  the  course 
of  trade,  by  any  proceta  which  does  not  amount 
lo  a  transfer  of  the  poaaesaion  of  them  in  theory 
of  the  law — on  the  plainest  principles,  Ibe  ven- 
dor's lien  would  revive  upon  bis  insolvency, 
even  ■*  against  the  aub-vendee.  The  sub- ven- 
dee would  stand  In  the  shoes  of  bis  vendor  and 
eel  no  higher  title  than  bis  vendor.  Dixon  v. 
Yata,  5  aam.  A  Ad.  818;  Hamburger  v.  Bod- 
nan,  9  Daly,  •);  Soul/ivxiUrn  F.  A  C.  Pre** 
to.  V.  Stanard.  M  Mo.  71. 

In  other  words,  11  la  the  transfer  of  posBes- 
tton,  and  not  merelytbe  transfer  of  tit<e,wbich 
cats  off  the  vendor's  lien;  and  in  nearly  every 
case  of  executed  sale  tbe  vendor  gives  tlie  ven- 
dee the  power  of  transferring  posgension,  and 
that  waa  all  that  was  given  in  this  case  in  the 
authority  to  issue  warehouse  receipts.  They 
weft.  ■  mere  means  put  Into  Conrad's  hands  of 
lelivering  conatructive  posteaaion  to  others. 

Recurrmg,  then,  to  the  analogies  ia  which 
wt  have  sought  for  a  rule  of  decision  upon  Ibe 
que«tion  whether  tbe  rigbu  of  the  plaiutifis  as 
holders  of  these  warehouse  receipts  are  superior 
to  tbe  rights  of  Stagg,  Hume  &  Co.,  as  unpaid 
vendors  in  possession,  we  Ond  that  tlicy  are 
all  in  favor  of  tbe  concluslotj  that  tbe  rigtitsof 
tbe  unpaid  vendor  are  superior,  and  that  tbe 
plaintiils  are  not  to  be  regarded  as  purcLai^ers 
for  value,  except  the  one  which  relates  to  the 
assignment  of  commercial  paper;  and  that, 
while  the  law  on  this  subjctt  is  uniicttled  In 
tbis  Slate,  it  is  settled  in  accordance  with  the 
other  analo^ea  in  Kentucky,  by  tbe  law  of 
whicli  State  the  rights  of  llio  parties  are  gov- 
erned. We  therefore  bold  that  tbe  plaintilTH 
■re  not  to  be  regarded  aa  purdjascis  for  value. 
and  that  the  vendor's  lien  of  Stagg,  Hume  & 
Co.,  founded  on  actual  possession,  took  prece- 
dence of  tboii  conetmctivepoasesaionaspledg- 

In  the  case  already  alluded  to,  which  was 
twice  before  tbis  court  and  the  supreme  court 
i^iUing  v.  BaUman,  0  Mo.  App.  76,  aiHrmed 
73  Ho.  tm,  8.  C.  tub  tiem.  tikvUt  v,  Bollma?i, 
U  Mo.  App.  CM,  affirmed  85  Mo.  85).  the  court 
merely  decided  that  one  who  take*  a  bill  of 
lading  as  collateral  security  for  an  antecedent 
debt  gets  a  better  title  than  one  to  whom  the 
coDsigDor  has  subsequently  ttanaferred  a  dupli- 
cate ezempliflcation  of  the  same  bill  of  lading 
in  fraud  of  tbe  rights  of  tbe  first  taker,  although 
the  second  tafccr  gets  actual  posseBsion  of  tne 
pnDperly — a  principle  several  times  affirmed  in 
the  English  courts,  and  a  very  simple 
for  the  title  of  a  petsr-  • ' — 


le  Qrat  taker  ia  not 


1» 

responsible.  Tbe  second  taker  gets  nothing, 
becaus«  his  vendor  has  nothing  to  transfer. 
JTniu  dot  gved  non  Aabet,  W^itlUr  r.  FoiUr, 
14  C.  B.  N.  S.  848. 

T.  One  question  remains  to  be  considered. 
It  la  strongly  uived  that,  even  U  we  take  thi» 
view,  vet,  notwitliatanding  this,  the  plaintiffa 
are  entitled  to  be  regard^  as  having  a  better 
right  on  tbe  principle  of  estoppel.  In  our 
opinion  the  record  does  not  show  a  state  of 
facts  on  which  an  estoppel  can  be  predicated. 
Tbe  doctrine  of  equitable  estoppel  cannot  bo 
invoked,  unless  what  was  said  or  done  by  tho 
party  to  be  estopped  can  be  shown  to  havg 
influenced  the  conduct  of  the  other.  Eitel- 
qeorgs  v.  Mutual  Hoiue  Btdg.  Atta.  6S  Mo,  63; 
Spuj-loek  V.  Spnmle,  73  Mo.  503;  Aeloa  v. 
Dooleg.  74  Mo.  63;  Rosert  t.  Marth.  78  Mo.  64; 
JiobU  V.  Bloimt,  77  Ma  235. 

It  must  have  had  the  effect  of  mialeadinK  tlM 
party  asserting  the  estoppel,  HydrauUe  Pren 
Brick  Co.  1.  A'ewmtitter.  16  Mo.  App,  6fl2. 

This  one  element  of  an  estoppel  is  nowhere- 
presented  bv  tbe  record  in  this  case.  It  is  not 
shown — ana  if  it  was  tbe  fact  It  was  for  theta 
to  show  it — that  the  pinititiffs  altered  their 
position  in  any  way  to  Ibeir  disadvantage  on 
account  of  tbe  representation  which  fitag^, 
Hume  A  Co.  may  nave  held  out  to  them,  uy 
publishing  Conrad  sa  tbe  owner  of  Ibis  ware- 
bouse  and  of  tbe  whiskey  stored  therein,  and 
by  allowing  him  to  issue  warehouse  receipts  as 
such  owner.  If  an  estoppel,  such  as  is  now 
claimed,  can  be  built  upon  a  pteaumplion  or  a 
surmise,  it  is  easy  to  see  that  it  would  totally 
destroy  the  rule,  applied  in  so  many  situations, 
OS  already  seen,  which  places  a  aubsequent 
purchaser  in  tbe  slices  of  his  vendor;  for  a 
case  can  scnrcely  be  imagined^mid  this  must 
be  especially  true  in  cases  where  commercial 
paper  is  tnitisferred  as  collaleral  security  for 
Botpcedent  debts — where  an  attenuated  esl,oppel 
could  not  be  conjured  up  to  destroy  tbe  rule 
of  many  Jurisdictions  which  deprives  such  a 
Iransfevec  of  tbe  advantages  of  a  bona  fid* 
holder  for  value. 

We  have  tbua  endeavored  to  track  this  most 
difficult  and  complicated  case  over  all  tbe 
ground  outlined  by  the  course!  In  their  argu- 


ing, ability  and  industry  have  afforded  us  ia 
arriving  a't  tbe  Dnal  solution  of  Ibe  quenloos 
presented.  We  bave  endeavored  to  decide  ths 
case  in  accordance  with  settled  rules  of  prop- 
erty, without  tbrowing  into  tbe  scale  any  loose- 
conceptions  of  Justice  or  equity.  We  cannot, 
however,  refrain  from  observing  In  cnnclusioit 
that  tbe  result  at  which  an  adherence  to  legal 
principles,  as  we  understand  them,  enables  lia 
to  arrive,  is  in  consonance  with  what  seems  (o 
be  tbe  ptain  justice  of  the  case.  Tbe  vendor's 
lien,  like  the  analogous  doctrine  of  sloppaga 
in  tranailu,  is  favored  in  the  taw.  Multir  v, 
I^ndir.  05  N.  Y.  32.i,  337;  McEwan  v,  SmttA, 
3H.L,Cas  BOB,  328,pCT-iDrif  Campbell;  Cat- 
ahan  <f.  Babeoek,  21  Ohio  St.  aSl,  S  Am.  Rep. 
63,66. 

It  does  not  rest  upon  any  strictly  logical 
basis.  It  has  been  tbe  outgrowth  of  a  struggle 
for  justice.  It  is  founded  In  the  obvious  con- 
ception of  justice  that  one  man's  goods  ought 
not  to  be  applied  to  tbe  payment  of  auotlier 
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Okokoia  Soprbub  Court. 


Has., 


maa'a  debli.  HHnt  ».  Bailtvad  Trantfer  Cb. 
«2  Ho.  283,  336. 

It  was,  indeed,  uild  by  one  Eiif;1leti  ]ud)^ 
tliat  "  it  hflB  alwajB  been  c«rlaiD  that  tbe  owner 
might  retake  bis  goods,  on  their  pasaage,  by 
any  means  abort  of  fcJoQj,  if  be  had  auhae- 
<|uent  grounds  for  believing  Ibat  (lie  ptircbnaer 
would  not  perfoim  his  part  of  tbe  cocract  by 
P^y'^K  fi'  tliem."  OiblH,  Cli.  J.,  in  Lilt  t. 
(Joictejt.  1  Holt.  N.  P,  838,  7  Taunt.  160. 

It  was  In  like  manner  said  by  a  Judge  who 
baa  1>eea  regarded  aa  tbe  father  of  ihe  ayatem 
of  equity  lurisprudence.  that  if  the  vendor 
"  had  got  tue  goods  baclt  agnin  by  any  meaaa. 

Erovided  be  did  not  steal  Ibein,  I  would  not 
lame  bim."     Lord  Uardwicke  in  Siiee  t.  Pre»- 
<at,  1  Atk.  245,  Z-jO. 

And  yet,  if  the  present  actiona  bad  been 
«Howed  to  be  well  foundud,  the  very  conse- 
quence against  wbicb  the  courta  ot  justice 
have  Blruggled  would  have  taken  place  in  this 
Inatance.    One  man's  goods  would  have  been 


wrested  from  bis  actiial  poaseafdon  In  order  to 
pay  another  man's  debts. 

it  resulla  from  tbe  foregoing  that  the  jndg- 
m&nt  of  i/ii  dreuit  Gourt  mutt  bf  nffirmtd. 

Jvdgt  Peetra  concurs. 

Judge  Rombaaer,  baviug  been  of  oounael, 
did  not  ait. 

It  will  perhaps  be  more  ntisractory  fo  the 
parties  lo  siat«  that  Judge  Ijewia,  who  waa  a 
member  of  the  court  when  tbe  cause  was  first 
Bubmitled,  after  examiuing  the  record  and  Ihe 
printed  argumcnia,  was  also  in  favor  of  afflrm- 
iog  the  judgment 

[The  Reporter  Is  directed  br  JyMtga  Tbompton 
and  BIkkb  to  state  tbal,  pending  a  mntloD  Cor 
r«hear<ni!.  Jtutji  &\gei  succeeded  Jv/lQt  Peeia  na  a 
member  of  tbe  court :  tliHt  the  motion  waa  taken 
uniler  adx'lBoman'  '  "    " 

-.    -         .      BiBgBllE 

u resented,  ana  tb 
motion.  Cor  the 
oplQlou.] 


GEORGIA  SUPREME  COURT. 


Neal  P.  MARTIN,  PQT.  <«  ^rr., 
George  P.  JOHNSON. 


...Qa.... 


Tbe  law  oftbe  State  In  wbloh  a  note  (tor 
mane 7  loaned  is  given  irovDrns  ou  tha  q  lics- 
tlon  o(  usury,  where  It  ta  secured  by  a  deed  of 
land  located  In  tbe  State,  and  part  of  the  mone; , 
reprceenthig  Ibe  uaurj-,  vas  deducted  from  tbe 
loan,  and  never  paid  over  to  tbe  liarrover.  ol- 

;  tbouKb  tbe  note  laezpreaalf  made  parable Inan- 
ottaer  State. 

(Uaroh  1, 180IU 

ERROR  (o  the  Superior  Court  for  Muscogee 
County  10  review  a  Judgment  striking  out 
«ertaiD  picas  setting  up  Ibc  dcreuGe  of  uniry  in 
•n  action  on  a  promissory  note.    Baieraed. 


The  facta  are  fully  stated  In  tbe  opinion. 

Mtwn.  Porter  Ingram,  J.  F.  Pon  and 
C.  R.  Ruasell  for  plainiilf  in  error. 

Memrn.  Barrow  A  Thomas  and  Ij.  F. 
Gtarrard  for  defendaat  In  arrur. 

Blandford,  /.,  delivered  the  opinion  oftbe 
court: 

George  P.  Johnson  brought  bis  action  against 
NenI  P.  Martin  on  a  promissory  nole,  alleging 
in  hia  declaration  that,  to  secure  tbe  payment 
of  said  note,  Martin  hadcxecuied  to  him  a  deed 
conveying  certain  land  lying  In  the  County  of 
Muscogee  and  Slate  of  Georgia,  wherefore  be 
prayed  a  special  lien  on  said  land  according  lo 
the  Statute  in  such  cases  made  and  provided, 
as  ivell  as  a  eencral  judgment  against  Martin. 

The  note  is  dated  at  Columbus,  Ga.,  April 
16,  1887,  and  payable  lo  the  order  of  JobuH^n 


NoiB,— Con Imrt;  law  of  pfaoe  oorernt. 

Tbe  nature,  validity,  obNgiitlun  and  interpreta^ 
tlon  of  uoottacls  aro  to  t>e  guvcrnud  by  the  lezlocL 
HocbaU'lter  v.  Hoys,  11  Culo,  IIB. 

In  every  forum  a  contract  Is  aovomed  by  the 
law  witb  a  view  to  which  It  whs  miiile.  Frllchard 
T.  Norton,  106  V.  S,  Mi  IT,  h.ea.  IWl:  Contnirap  v. 
Bunel,  4  U.  8.4  Doll.  t]B<l  L.  ed.  SOU;  Teal  v. Walker, 
111  U.S.  212  (28  L,ed.USI. 

The  itenerAl  rule  Ibat  tbe  validity  of  tbe  eontraot 
-  la  to  IM  decided  by  tbe  law  of  tbe  p)aoe  where  the 
ooutniotla  to  be  performed,  does  net  apply  to  cases 
Involving  tbe  rate  of  Intercnt,  wliereit  lasclpulatcd 
Inttaeooncractat  tbe  phice  where  the  loan  is  made. 
In  oonCormlty  with  tbe  law  of  the  place,  that  a 
hlglierroteot  Interest  sboJl  be  paid  than  la  allowed 
by  tbe  place  of  perlormimce,  but  that  the  (&c  ioci 
eunlracltu  Rovems.  Cope  v,  AMon,87  How.  Fr.  1S6, 
13  Barb.  Wi;  Chapman  v.  Robertson.  8  Paige.  eZ7.  8 
M.  Y.  Ch,  L.  wL  1128. 

A  contract  valid  where  It  la  made  ta  to  be  held 
-valid  everywhere.  »eenolHto  Osxood  v.  Bauder 
(Iowa)  I  L.  R.  A.  «SG:  Baoon  v.  Borne  (Pa.1  K  L.  B. 

DVider  (Da  Uturv  Z^iim. 
Tha  nietnllt7  of  usury  la  wholly  a  creature  of  the 
1.egialature,  uid  partlea  cannot  be  relieved  from 
•  UK.  A. 

See  also  12  L.  R.  A,  63. 


eontraots  providing  for  eiorbitnut  raios  of  Inter- 
est, except  aa  provided  by  statute.  Coleman  v. 
Commliu.  nCa\.U&. 

In  a  contract  for  the  loan  of  mepoy,  the  law  of 
the  place  whero  the  contract  la  madu  is  to  govern 
aa  to  tlie  rate  of  Interest,  uliliough  secured  by  a 
mortgage  on  lands  In  another  Slate,  unless  some 
other  c Ire umatancc  shoBs  chut  tbe  parties  hod  In 
view  tbPlawaofthe  latter  State.  De  Wolf  v,  John- 
BOn,  23  U.  S.  10  Wheat.  SBT  (fl  L,  od.  8431;  Jewell  v. 
Wright,  18  Abb.  Pr.  EB;  Pomoroy  v,  Alnswortb.  IS 
Barb.  IIH;  Ballard  V.  Webster.  S  Abb.  Pr.  40«. 

Tbe  law  of  tbe  State  where  tbe  agreement  wa* 
made  and  the  Instrument  taken  to  secure  Its  per- 
Carmance  decides  the  fate  of  a  security  taken  upon 

lu  Pel.  6J  (10  L.  ed.  6\):  Ullier  v,  Tlllany.  68  U.  S.  1 
WalL  268  (17  L.  ed.  54U);  Call  v.  Pulmer,  118  U.  8.  i« 
(r»  U  ed.  WB):  unless  some  other  circumstance 
shows  that  tbe  parties  bad  In  view  the  laws  Of  the 
latter  State.    Do  Wolf  v.  Johnson,  supra. 

These  rules  are  subject  to  the  quallOcatlon  that 
the  parties  not  In  good  faith,  and  that  the  form  of 
tbe  transaction  Is  not  adopted  to  disguise  Ita  reaJ 
ctiaracter.    UlUer  v.  TIIlHny,  lupm. 

If  inierfat  at  tbe  place  of  perf  ormanoe  of  a  eon- 
traot Is  higher  than  that  at  the  plao 
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at  the  office  ot  the  Eutem  Banking  Com pnn;, 
Bost.m,  Mass.  To  this  action  Mamii  pleaded: 
(1)  The  general  iaaoe.  {2)  That  tbe  considera- 
lioD  for  wbicb  taid  DOtesuHl  on  wee^Teonas 
larscly  tainted  with  usurj,  and  Ibat  Ibe  sum  of 
$80  of  usurious  interest  was  added  into,  and 
-constituted  a  part  of,  (be  $500  for  wbicb  iiaiii 
DOle  WB«  given;  that  he  actually  received  from 
(he  plaiDtilf  oalj  $420,  and  that  ali  the  balaiice 
was  for  UBLirious  inlecest  at  and  alwva  the  rate 
of  8  pet  cent  per  anaum.  Aad  defendant 
further  alleges  that  one  William  Redd  wh£  at 
the  date  of  the  note  tbe  duly  autboiized  agent 
of  the  piaintlfF  to  Degoiiate  euitt  loan;  that  he 
called  on  Redd,  ■«  Eucb  agent,  and  requested 
said  loan  of  $500  for  the  term  of  five  yeais,  and 
Ibat  the  said  Redd  then  and  there  agreed  to 
make  said  loan;  that,  for  the  delay  of  payment 
of  said  sum  defendant  agreed  to  give  his  sev- 
eia)  notes,  as  alleged  by  the  plaintiff,  at  the 
rale  of  S  per  ceot  per  aonum  on  tbe  euid  $500 
Dote,  and  Ibat  then  and  there  tbe  said  Redd,  as 
such  agent,  demanded  from  defendant,  for 
furtbei  interest,  and  in  consideration  of  delay 
ofpaymt-ntof  said  note.  Ibe  further  sum  of  $90, 
— to  all  of  which  ezsctiona  and  demands  de- 
fendant agreed  and  consented,  as  the  same  were 
tbe  ouly  terms  upon  wbicb  Ibe  loan  could  be 
bad;  that  he  received  from  tbe  plainiifl'saulbcr- 
izcd  af^nt  the  sum  of  $420  and  no  more,  and 
thereupon  gave  hia  note  for  $500,  and  the  in- 
terest notes.  piointiS  receiving  also  tbe  sura  of 
$80.  makinginaUtheaumof  $263.82  of  interest 
for  thedelay  of  payment  of  tbe  $420  received  by 
defendant  lot  Ibe  term  of  five  years;  ibat  by 
said  usurious  transaction  the  plaintiS  received 
the  sum  of  $95.23  of  usurious  interest  over  and 
above  Ibe  lawful  rate  of  8  percent  interest,  for 
delay  of  payment  of  $420  for  five  years.  And 
defendant  pleaded  (8)  that  the  plainliU  could 
not  buve  or  enforce  any  special  lien  on  said 
land  for  sai<l  purchase  money  under  said  deed 
made  by  defendant  and  set  forth  by  plainliU, 
because  defendant  says  said  deed  is  void,  and 
conveys  DO  title,  the  same  being  tainted  witb 
usury;  that  as  part  consideration  of  said  deed, 
defcDdaDt  paid  to  tbe  plaintiff  tbe  sum  of  $B5.3S 
'  rest  over  and  above  the  lawful 


rote  of  8  per  cent  pec  annum;  and  that  the  same 
entered  into,  and  formed  part  of.  the  coosidera- 
lion  of  said  deed.  Aod  (4;  defendant  alleges 
that  on  tbe  16th  dav  of  April,  lH8T,  plaintiK 
made  aod  delivered  lo  defendant  his  certain 
obligation  in  wriiing,  signed  with  his  hnnij  and 
seal,  whereby  he  bound  himself  to  reconveyto 
defendant  ibe  land  described  in  said  obligation, 
provided  that  defeudiint  ahoold  pay  said  $500 
note  sued  on,  and  also  tbe  coupon  notes  de- 
scribed in  plaintiff's  decluraiion;  which  said 
obligulioQ  in  writing  made  by  the  plaintlS  to 
defendant  reciteslhe  particulars  of  said  loan  of 
$500;  and  recipes,  further,  that  tbe  loan  wbb 
made  to  bear  interest  at  the  rate  of  8  per  cent 
per  annum,  defendant  averring  that  said  loan 
of  $500  was  toand  did  bear  interest  at  the  rata 
of  16  per  cent  per  annum,  defendant  receiving 
ooly  $420,  and  $W  of  said  amount  being  re- 
tained by  plaintiff  as  further  interest  for  tha 
delay  of  payment  of  $500  for  the  term  of  five 
years.  Defend  an  I  alleges  that  said  sum  of  $80 
was  exacted  and  retained  by  the  plaintiff  as 
usurious  interest  dver  and  above  the  legal  rate 
of  8  per  cent  per  annum,  and  therefore  Ibedeed 
made  by  him  convening  said  land  to  the  plaia- 
liS  was  made  in  consideration  of  said  usurious 
interest,  andia  null  and  void;  that  all  tbe  deeds, 
obligHtions  and  contracts  between  bim  and  the 
plnintiff  concerning  said  loan  are  tainted  with 
usury,  and  each  and  all  of  tbem  are  null  and 
void.  Toallof  these  pleas,  except  tbe  first,  tbe 
plaintiff,  by  bia  attorneys,  demurred,  and 
moved  to  a^ike  the  same.  The  demurrer  was 
sustained  by  the  court,  and  said  pleas  were 
stricken. 

While  we  think  that  these  pleas  were  tech- 
nically iDcurrecl,  and  (bat  the  sccood  and 
fourth  pleas  did  not  constitute  a  bar  to  the 
action,  yet,  inasmuch  as  we  are  of  the  opinion 
that  thecuurt  committed  error  in  strikiue  the 
third  plea,  and  as  the  case  will  have  to  go  back 
for  another  trial,  and  the  plaintiff  in  error  may 
amend  his  pleas  so  as  to  plead  a  want  of  con- 
sideration in  tbe  note  as  to  $!J0,  or  a  set-oft  to 
that  amount,  we  are  induced  to  express  some 
opinion  as  to  Ibe  main  point  wbicb  has  been 
argued  before  us. 


the  parties  may  lawfully  gttpulate  lor  the  higher  I 
Inlcreat.  lliid.:  Andrews  v.  Fond,  supra;  Peytoov.  i 
Uelnekin.  131 V.  S.  Append.  CI.  iSOLed.  tmy.  Cookie  ■ 
V.  Flack.  B3  U.  B.  3M  iZI  I.,  ed.  U9);  CromweU  v.  Bao 
CDiinty.  X  U.  S.  El  (Si  L.  ed.  e«l). 

tVhenia  cootraot  la  express  terms  provides  (era 
rate  ol  intert»t  lawful  in  one  but  uQlawtul  In  the 
other  Ptotti.  the  parties  will  lie  preenmed  to  con- 
tract witb  reference  to  the  laws  of  the  State  where 
the  stipulated  rate  Isiairful,  end  such  presumption 
»UI  prevail  until  overcome  by  proof  that  the  silp- 
ntsttoQ  wag  a  shift  to  Impart  validity  to  a  con- 
tract for  a  rate  of  interest  In  fact  usurious.  Soott 
V.  Perlce.  3B  Ohio  Bt.  07,  iB  Am.  Kep.  4££:  Fisher  y. 
Oiis.  a  Chand.  ]IB;  Butlcra  v.  Olds,  11  Iowa,  1;  Ar- 
nold T.  Potter.  ££  Iowa.  19S:  Newman  v.  Kershaw, 
ID  Wia.  340;  Hosford  v.  Nichols,  1  Paige.  £33,  Z  N.T. 
Ch.  L.  ed.  S24;  Townsend  v.  BUey.  46  X.  H.  800-.  Fan- 
clDs  V.  Consequa,  IT  Johns.  Ell.  S  Am.  Deo.  UE; 
Pratt  T.  Adams.  T  Paige,  fllS.  4  S.  Y.  Ch.  L.  ad.  3D0; 
BIcbHrds  T.  Globe  Baok.  13  Wis.  (SSI. 

Wlicre  [fae  oootrHct  wai  made  In  New  York.  Its 
construction  and  vaJIdlty  depend  upon  tha  laws  of 
that  State.  It  must  tie  held  to  have  been  made 
mth  regard  to  such  laws.  Meade  v.  St.  Louis  Hut. 
L-In.  t^.VlHow.  Pr.C 
«L,R.A. 


be  loan  of  money,  made  and 
ansununated  la  ttaia  State  by  residents  thereof,  by 
'hich  the  borrower  Istofftvea  bond  nooompunled 
by  a  mortgage  upon  lands  In  Wiscoosin,  noplaco  of 
payment  being  speciQed,  Is  goverued  by  the  Usury 
Laws  of  New  York,  sod  not  those  of  Wiscoiu^ln. 
Copev.  Alden.STUow.  Fr.iS4;  MnCnjieyv.  AlOen. 
48  Barb.  27u;  Hosford  v.  Nichols,  tupTo;  Hull  v. 
Wheeler,  T  Abb.  Pr.  411;  Qoddard  V.  Sawyer.  S  Ai- 
loo.TB. 

Where  persons  reatdtng  in  New  York  wrote  their 
acceptance  upon  a  draft,  and  sent  it  lo  Illinois  to 
have  It  negotiated  there,  it  Is  an  lillnoia  contract, 
although  made  payable  In  New  York,  and  is  not 
uBurlouB,  although  bearing  interest  at  a  greater 
rate  than  is  allowed  In  New  York,  if  tbe  rate  is 
lawful  In  lUIaols.  Tilden  v.  Blak,  88  IT.S.  il  Wall. 
»l(2i  L.  ed.  S3Z). 

Usurjrin  a  bondia  ftovemed.as  a  general  rule,  by 
the  law  of  the  place  where  payable,  although  tbe 
partiea  may  also  stipulate  tn  accordance  witb  tbe 
law  of  tbe  place  where  the  contractla  made.  Junc- 
tion EL  Co.  V.  Bank  o(  Ashland.  79  U.  8.  U  WalL  S» 
(SO  L.  ed.  3SN. 
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It  is  undoubledly  tme,  nss  general  rule,  that 

tbe  Interest  which  a  coubfact  should  bear  is  to 
be  govetoed  by  the  law  of  the  place  where  the 
same  is  to  be  performed.  This  rule  applies  to  all 
legal  CODtraclB, — legal  where  the  ume  are  ex- 
ecuird  and  made;  but  where,  according  to  Ihe 
law  of  the  place  whereat  the  contract  la  made, 
tiUunlawful  tolake  or  toezactusurj,ormor( 
thao  a  certain  per  cent  of  interest  provided  b; 
law  as  the  legal  rate.  Buch  contract  wilt  in  some 
iQsiances  be  construed  according  to  the  law  of 
that  place. 

Itappears  from  the  pleas  which  werestrlcken 
tbat  the  patlles  to  this  case  enterod  fnlo  an 
agreement  whereby  It  was  agreed   thnt  the 

STaintift  in  error,  in  cooMderation  that  the  de- 
eodant  in  error  would  advance  and  lend  to  him 
thesumof  $500,  would  make  and  deliver  to  Ihe 
defendant  in  error  hta  promiasorr  note  for  the 
■urn  of  (500,  and  tbat  he  would 
payment  of  said  note  bv  executing  a  deed  to 
certain  land  located  In  thfa  State;  the  defendant 
{q  etror  (o  reconvej  said  land  to  the  plaintiff  in 
error  upon  pavmeut  of  Ibe  $500  note,  atid  the 
notes  given  for  usury.  To  carry  out  tl ' 
agreement,  the  defendant  In  error  advanced 
the  plalmiO  in  error  lb e  sum  of  $420,  retaining 
$80  out  of  the  $eO0  for  which  the  note  wna 
given,  whereupon  the  plaiutiS  in  error  exe- 
cuted the  deed  set  forl.h  In  the  record.  We  are 
clear  Id  the  opinion  that  a  part  of  this  contract 
or  agreement  waa  made  in  tbig  State,  and  per- 
formed in  tbia  Stat«.  That  is  to  say,  the  usu- 
rious interest,  as  alleged  in  Ibe  plea,  was  paid 
in  this  State  to  tbe  defendant  in  error.  We 
therefore  Ibink  that  this  contract  was  usurious 
to  some  extent,  and,  under  the  laws  of  Ibis 
State,  the  defendant  in  error  can  recover  notli- 
ing  more  than  tbe  principal  earn  loaned,  with 
interest  thereon  at  tbe  rale  of  8  percent,  all  in- 
terest In  excess  of  that  being  usurious,  and  not 
recoverable, 

Tbe  notes 'given  by  tbe  plaintiff  In 


ment  may  be  a  ^food  consideration  to  support 
■nolber.  So,  as  tbe  part  of  this  agreement 
which  is  to  be  performed  in  Massachusetts  is 
th9  payment  of  the  notes  sued  on,  when  the 
courts  of  this  State  arc  called  upon  to  enforce 
this  contract  tbe  usury  which  vat  exacted  and 
retained  by  the  defendant  in  error  may  be 
pleaded  to  the  action. 

In  the  case  of  Andremt  v.  Pond,  88  U.  B.  13 
Pet.  77  [10  L.  ed.  66],  where  a  draft  which 
contained  usury  was  made  in  the  Slate  of  Now 
York,  but  payablein  the  Stale  of  Alabama,  and 
which,  under  tbe  laws  of  the  former  Stale,  was 
declared  void,  whereas,  under  the  laws  of  tbe 
latter  State  the  usury  conttdned  In  the  same 
alone  was  void,  and  could  not  be  collected,  the 
supreme  court  held  that  such  contract  was  to 
be  gOTerned  by  ibe  laws  of  the  Slate  of  New 
York. 

In  the  case  of  numtt  v.  Manning  (Haas.)  19 
N.  E.  Rep.  25,  where  a  note  which  contained 
usury  was  dated  at  Boston,  in  the  State  of 
Maseacbusetts,  made  payable  in  the  Slate  of 
Uasiachu setts,  but  payable  to  a  payee  who  re- 
sided in  the  State  oi  New  York,  wbo  was  tbe 
plaintUI  in  the  case,  Ibe  court  held  tbat  tbe 
contract  was  to  be  governed  by  tbe  law  of  New ' 
8L.aA. 


York,  and  the  note  was  void.     See  also  the  CM*- 
of  Finney  v.  CiidicaMader.  5S  Gft.  7S. 

If  this  court  should  hold  that  a  note  made  In 
tbb  State,  but  payable  in  the  State  of  Masaa- 


be  collected  notwlthsIsndlnK it  contained  lOper 
cent  usurious  and  unlawful  interest,  then  the 
law  of  this  State  as  to  usury  would  be  Inopera- 
tive and  uDciesa.  The  money  lenders  o(  tlioso 
Slates  which  have  no  usury  laws,  but  which 
allow  to  be  collected  any  rate  of  interest  con- 
tracted for,  could  flood  this  State  with  their 
agents,  and,  by  the  loan  of  money,  exact  tbtt- 
highest  rates  of  interest, — even  100  per  cent 
The  contract  of  lendlnj^aDdborrowinE  al  ways- 
includes  two  agreement)!, — one,  by  tbe  lender, 
to  deliver  tbe  money;  and  Ibe  other,  by  tba 
borrower,  to  repay  It.  As  the  pleas  do  not  al- 
lege that  the  agreement  to  deliver  the  money 
wna  to  be  performed  elsewhere,  the  place  of 
delivery  was  Georgia.  Dolman  v.  Cook,  UN. 
J.  Eq.  66;  CampUm  v.  EiUt,  Id.  329;  Andreas 
V.  Torrey,  Id.  355. 

It  was  in  the  performance  of  this  agreement 
that  tbe  usury  was  reserved.  The  wbol» 
amount  of  tbe  usury  was  deducted  from  tbe 
money  delivered,  and  this  was  done  in  Qeorgia. 
Tbe  taint  of  usury  does  not  result  from  pay- 
ment, but  from  agreement,  performed  or  un- 
performed. Were  payment  necessary,  the  de- 
duction of  the  usury  from  tbe  amount  of  th» 
loan  is  equivalent  to  payment,  notfor  the  pur- 
pose of  recoveting  it  bacfe,  but  for  the  purpose 
of  affixing  the  taint,  and  rfsiating  ultimate 
payment  pro  tanio.  The  note  bears  no  usu- 
rious Interest,  but  a  part  of  the  principal  1» 
usury  already  reserved  in  Georgia,  by  holding 
back  a  part  of  the  loan.  That  part  .of  the  note 
represents  money  now  in  tbe  creditor's  posses- 
sion, and  which  he  has  never  delivered  to  the 
t>orroner.  Suppose  the  note  were  for  that 
money  only,  with  8  per  cent  interi.'st  on  it. 
Would  it  be  collectible  because  payable  ia 
Boston!  Would  it  not  be  a  contract  to  pay  In 
Boston  usury  which  bad  been  reserved  in 
Geordia?  Is  usury  reserved  in  Georgia  by  de- 
ducting it  from  the  loan,  less  uaur;  because 
agreed  to  be  actually  ^d  elsewbereT 

The  parol  agreement  out  of  which  the  note 
sued  on  in  this  case  sprung  was  made  In  this 
State,  Part  of  that  agreement  was  performed 
In  thU  Stale.  Tbe  usury  set  forth  In  defend- 
ant's pleaa  was  paid  in  this  State,  and  all  that 
was  left  lo  be  performed  of  tbat  agreement  was 
the  payment  of  the  notes  sued  nn  in  this  State. 
The  maker  of  these  notes  resides  In  this  State, 
and  the  land  which  was  conveyed  as  security 
is  located  in  this  State.  Whether  a  contract  la 
made  with  reference  to  the  place  or  Stale  ca 
country  In  which  It  la  to  be  performed  is  a 
question  of  no  easy  solution.  However  this 
may  be,  there  Is  enough  in  this  case  to  show 
that.  In  all  likelihood,  the  parties  to  the  con- 
tmct  sued  on  contemplated  the  law  of  the 
domicU  of  the  maker  as  the  law  which  should 
govern  this  contract  in  all  respects.  There  is  s. 
portion  of  this  contract  which  under  no  cir- 
cumstances could  be  enforced  in  the  Slate  of 
Massachusetts, —that  as  to  tbeland  upon  which 
it  is  sought  to  set  up  «  lien.  Nor  can  we  very 
readily  see  how  any  portloD  of  Ihti  contract 
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rould  be  enforced  In  tbe  Sute  of  Masucbiuelta 
i^inst  ft  pertoD  resldeiit  in  the  Stale  of 
l^rgia.  So  we  think  that  the  second  and 
founb  plcai  could  be  bo  amended  a«  lo  be  al- 
lowed to  stand. 

As  to  tbe  third  plea,  we  are  aatiafled  that  tbe 
court  erred  io  sustaining  tlie  demurrer  thereto, 


with  uniT7i  aodthte  court  hu  frequently  held, 
under  our  Code,  that,  wherever  a  deed  U 
tainted  with  0BU17,  It  ia  void  aa  a  conveyance 
because  the  same  is  lllesal.  We  are  satisfied 
Ihat  thestrikioK  of  Ihia  ptea  was  erroneous,  and 
foTthla  reason  the  Judgment  of  the  court  below 
must  be  reversed. 


HEW  TORK  court  op  APPEAIA 


Jacob  B.  T&LLMAN.  lUtpt-. 


1. 
tlon  in  the  TXlne  of  lota  caused  by  an  e. 
vaud  tallway  in  front  of  them  cannot  be  reoc 
end  In  an  action  for  damagee  after  cooatructii 
of  llie  road,  but  tbe  damacrea  must  be  llmtted 
the  lime  preceding  the  action. 

S.  nvma^fem  to  Iota  by  eonctmctlon  of 

an  el«T»t«d  raJlroad  In  front  of  tbem  with- 
out oompeneaUon  to  the  owner,  where  he  sut»e- 
(ineatly  BUM  tor  Om  damacee  auatalned,  are  [Im- 
tted  to  iDmlniBbed  rental  or  uuble  value  during' 
ifaa  time  prior  to  tbe  lult,  and  moat  be  based  on 
the  actual  ooniUttoa  of  tbe  lots  just  as  they  are. 
What  tbe  eBeot  on  tbeli  value  would  have  been 
If  bnlldlnra  had  been  erected  thereon,  which  Id 
tact  went  not,  la  Immaterial. 

(April  IS,  1800.) 

APPEAL  by  defendanla  from  a  Judgment  of 
tbe  Oeneral  Term  of  tbe  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York 
tfBmiinx  a  judjinient  of  tbe  Trial  Term  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 


damages  for  the  alleged  dimlnation  In  Taltie  of 
plaintiff's  lota  by  reasun  of  the  construction  of 
defendant's  tracKB  in  front  of  them.    ReMittd, 

The  facts  are  fully  stated  in  the  opinion. 

Moxrt.  Edwaxd  S.  Rupallo  and  S&mael 
BWthe  Rogara,  for  appellants: 

The  meaauie  of  damages  should  be  applied 
solely  with  reference  to  the  condition  and  use 
of  the  land  daring  the  period  sued  for. 

Taylor  v.  Melropolitan  Eletated  R.  Oo.  18 
Jones  &  8.  811;  Orema  v.  SemTork  Cent.  &n. 
R.  R.  Co.  la  Abb.  N.  C.  1S4,  65  How.  Pr.  164; 
&MnfA  'Ward  Nat.  Bank  1.  Hea  TorkElnated 
R.  Co.  21  Jones  &  S.  412;  Wheelock  v.  Noonan, 
10  Cent.  Rep.  513,  108  N.  Y.  179:  Hezter  v. 
Kno.c.  68  N.  Y.  661;  Colriek  v.  Sieinbume.  8 
Cent,  Rep.  701,  105  N.  Y.  503;  Hatfield  v.  Cen- 
tral R  Co.  8a  N.  J.  L.  251;  Dorian  v.  Eatt 
Brandyviine  dt  W.  R.  Co.  46  Pa,  620. 

Uucerialu  and  speculative  damages  cannot  ba 
recovered. 

Baterv.iJrafe.  63N.Y.211;  WrigMt.Bank 
of  Metrapoiii.  1  L.  R,  A.  289,  13  Cent.  Rep. 
416,  110  N.  Y,  237;  Riehardton  v.  Morthrup, 
66  Barb.  85;  Woodmaiuee  v.  Sinnicatl,  20  N. 
Y.  Week.  Dig.  618;  WfhU  v.  HaviUind.  69  N, 
Y.  448;  BlanchaTd  v.  Ely,  21  Wend.  842;  Pal- 
HU  V.  Ung.  58  Barb.  20;  Re  La  Amittad  d* 
Ruei.  18  V.  a.  e  WhPaU  8fi5  (5  L.  ed.  115);  Wet- 
lingion  y.  BraaU,  8  Cush.  145. 


All  corporate  richia  and  tranchlBPe  are  lostbyan 
elevated  railroad  company,  by  a  failure  to  oon- 
(truct  tbe  road  within  the  time  fixed  la  Its  charter 
oraitJclaiof  assoOlatlon.  Bt  Klnm  Co.  Elevated 
K.  CO.  41  Hud.  ISi. 

Aa  application  for  the  appDlntment  of  commla- 
•loDeim  to  appraise  propertymaj  bo  deleated  by 
pmoroT  tbe  lease  or  forfeiture  of  the  corporate 
Hghts  and  rranchisei  of  tbe  applluuaL    IWa. 

The  failure  to  locate  theootumnsiu  the  roadway, 
or  ih^ir  distance  from  the  curb,  In  ilreota  exceed- 
ing forty-two  feet  In  width,  does  not  malie  the 
Eeoeral  plan  adopted  by  the  commisaioneia  under 
the  Kapld  Transit  Act  defective.  Be  Klngi  Co. 
BevBled  R.  Co.  m  N.  T,  «, 

The  omiaatoD  to  prescribe  tbe  fixed  height  of  tbe 
elevated  railmad.  by  tbe  oomminlDoen  under  the 
New  Tork  Rapid  Transit  Act,  would  not  Justlty 
coodonnation  of  tbe  plan  adopted.    Ibfd. 

Tbe  omiMlon  to  fli  ipeclfio  locations  of  tbe  sta- 
tfona  and  stalrwaya  la  not  niDlQlant.  standing  alone, 
to  toake  Invalid  the  corporate  existence  of  the  ele- 
vated railroad  company.    TbUL 

The  general  plan  adopted  by  the  1 
ander  the  Kew  York  Bapid  Traodt 
fntlve  In  talllnB  to  direoi 
tncka  In  any  street,  even  If  tbe  langvaKe  used  la 
not  in  thct  to  be  oonaldGred  aa  dlieetlnr  tbem  to  be 
cooatrDCted.    Ibid.  7 
SL-aA. 


Laws  euthorizinr  relator  to  build  an  ezpori- 
mental  section  of  an  elevated  railway  not  lea  thaa 
a  quarter  of  a  mile  In  length  are  local  iawsprobltv 
ited  by  the  Constitution,  and  are  Invalid.  PeopW 
V.  Loew,  S  Cent.  Bep.  SID,  10a  S,  Y.  4T1. 


Ilo  street,  of,  or  materially  iotertering'  wEtb.  bla  en< 
joyment  of  tbe  easement  In  the  street  to  Its  full 
width  lor  admission  o(  light  oud  air  to  his  lot,  la  a 
taking  of  his  property  for  publlo  use,  wUhln  the 
Mlonesota  Constitution,  for  whloh  full  oompoDsa- 
tioo  must  be  made.  Vanderburgh.  J.,  dissunla. 
Adams  V.  Chicago,  B.  *  N.  B.  Co.  (MinnJ  Oct.  IS, 

A  banMnfc  corporation  ma;  teoover  damages  for 
depreciation  In  Uie  value  of  Its  bulldinjc,  caused  by 
the  construction  of  an  elevated  railroad  In  front  of 
Its  place  of  buslceea.  Fifth  Nat.  Bank  v.  New  York 
Elevated  B.  Oo.  (N.  YJ  U  Blatohf.  8>,  S&  Fed.  Bep. 
281. 

Tbe  iMsIs  of  appraisement  of  damages  where  the 
fee  of  the  street  is  not  la  tbe  adjoining  owners,  la 
the  ditTorcnce  In  value  of  tbe  abutting  pramtees  be- 
fore tbe  construction  of  tbe  railroad  and  after- 
wards. Including  the  advantages  from  tba  road. 
Be  Brooklyn  Elevated  R.  Co.  U  Hun,  IBS, 

The  erection  and  operation  Of  an  elevated  relk 
rood  on  a  public  street,  whereby  abutting  house* 
are  Injured  by  smoke,  their  walla  oraoked,  and  their 
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New  Tobk  Codbt  or  Appeau. 


Ape.^ 


Mr.  James  K.  Smttli.  For  reapondent: 

The  evidence  of  the  value  of  the  loU  and  the 
coat  of  bultding  aicb  hoimes  as  the  plaiotiS 
bad  made  plana  for  building  was  properly  ad- 
mitted,  for  the  purpose   of  sbowiDg  a  haai 


.a  to  Ibe  value  of  Ibe  wse  of  tlie  lots,  will  and 
Tvitliout  the  road,  on  the  i^rouad  that  it  is  fair 
lo  presume  that  a  reasonnlily  sensible  man  will 
do  that  wbicli  is  for  his  ioieresu 

MalthewB,  Presumptive  Ev.  p.  8;  Blarkie, 
Ev,  2d  Am.  ed.  p,  1240,  naU  e. 

Mettri.  Jobit  E.  ParBons,  Joseph  H. 
Choate,  G.  WUlett  Van  Neat,  A.  P.  & 
W.  Man,  Burnett  &  Whitae^,  Slltchell 
&  MitelieU,  and  Bnrrill,  Zabriskte  & 
Burrill  Buhmitled  a  brief  in  support  of  the 

{tidement.  on  behalf  of  eertoin  persons  who 
lad  recovered  Judgments  in  cases  where  I'Xpert 
teatlmou;  was  admitted  to  prove  diminished 

E»rl,  J,,  delivered  tbe  oplolon  of  tlie  court: 
The  plaintiff  was  Ihe  owner  of  four  adjoin- 
fng  lots  on  the  northerly  Bide  of  Weal  Fifty- 
third  Street  in  the  City  of  New  York,  He 
became  the  owner  of  three  of  them  in  1866,  and 
of  the  other  in  1868,  and  he  continued  to  owd 
thera  until  after  the  commencement  of  this  ac- 


Fifty  third  Street  in  front  of  these  lots  in  1878, 
and  was  thereafter  maintained  and  operated. 
The  plaintiff  used  a  part  of  his  lots  for  a  car- 
penter shop  and  the  remainder  as  a  lumber 
yard.  This  action  was  commenced  to  recover 
dnmagea  occasioned  lo  the  lots  by  the  construc- 
tion and  operation  of  the  railway,  and  the  only 
Sueslion  which  it  is  important  for  us  now  lo 
etermine  relates  to  the  rule  of  damages. 
When  the  defendant  began  to  coDStruct  its 


railway  in  front  of  the  plaintiff's  loi^  be  coulct 

have  commenced  an  action  in  eautty  against  it 
and  restrained  it  until  it  had  nrade  compvnsa- 
tion  to  him  for  the  rights  and  easements  which 
it  took  from  him,  or  until  it  acquired  Ihem  by 
condemnaCion  proceedings.  Story  v.  JVtw  T&rk 
Eletatrd  R.  Co.  90  N.  T.  122. 

In  that  way  be  would,  at  least  in  theoiT  of 
the  law,  have  been  indemnifitd  forail  the  dam- 
ages he  would  BuSer  by  reason  of  Ibe  construc- 
tion of  the  railway.  Instead  of  taking  bit 
remedy  by  an  equitable  nction  at  that  time  ha 
could  have  taken  it  at  any  time  afterward  dur- 
ing his  ownership  of  the  Iota  with  tbe  same  r^ 
suit. 

He  was  not,  however,  conQned  to  bis  remedy 
by  such  an  action.  lie  could  suffer  the  tail- 
way  lo  be  constructed  and  then  bring  succes- 
sive actions  lo  recover  damages  to  his  lots, 
caused  by  the  construction,  maintenance  and 
operation  of  the  railway.  In  such  an  action  he 
would  recover  his  damages  to  the  commence- 
ment of  tbe  action,  and  the  action  would  t>s- 
governed  by  the  principles  laid  down  in  Utin* 
V.  A-«D  Tot-A  Cent.  4k  H.  R.  B.  Co.  101 N.  T.  98. 
ZCent.  Hep.  116. 

In  such  an  action  the  plaintiff  cannot  recover 
for  the  permanent  diminution  in  Ihe  value  of 
his  loia.  He  can  only  recover  the  damages  he 
sustLiins  frcm  day  to  day,  or  from  month  to 
month,  or  from  year  lo  year,  in  the  use  of  bis 
lots:  and  tbe  quc.'<tum  to  be  determined  in  such 
an  action  is.  How  much  has  the  rental  or 
usable  value  of  the  lots  been  diminished  by  the 
coii.1t ruction,  maintenance  and  operation  ot  the 
railway!  Asa  Imsis  for  estimating  the  dam- 
ages, the  lots  must  be  taken  as  they  are  used 
during  the  time  embrnced  in  tbe  action,  and 
'■     plaintiff's  recovery  must  be  confloed  to  the 


occupants  dlsturtied  in  tfaelr  sleep,  la  not  an  Injury 
for  wUcli  owners  thereof  are  entitled  to  compen- 
ntlOD,  under  Pa.  Const.,  art.  16,  I  8.  Slerrctt.  J., 
dfnenla.  Fennsylvanla  H.  Cki.  v.  Hnrobont,  lECent 
Bep.  £S1, 119  Pa.  UI.  Zl  W.  N.  C.  800. 

Aside  from  tbe  damagiw  to  adjacent  build  Inge  and 
lots,  tbe  value  Co  the  land  owner  oCtberlKlitof  way  j 
taken  for  an  elevated  railroad  wbloh  la  at  iGast . 
thirteen  feet  above  the  Btreec,  on  pUlan  at  least . 
thirty  feet  apart,  rouBt  l)e  nominal,  or  nearly  bo; 
but  any  hindrances  caused  by  tbe  railroad  In  the 

matters  of  consideration  In  determining  the  dam-  ' 
age.  Rulllvan  v.  North  Hudson  Co.  R.  Co.  (N.  J.I  I 
Nov.  18.  Wfa.  I 

An  abutting  owner  Is  entitled  to  damagree,  direct  i 
and  Incidental,  oocaglDDCd  by  the  construction  of  | 
an  elevated  railroad.  AU  aiicb  damages  are  recov- 
erable In  a  single  action.  Thegranteeof  a  raunlcl-  | 
pallty  by  deed  containing  covenants  protecting  a 
street  from  any  other  use  tban  that  ot  a  public  i 
■tn^et  Is  entitled  to  recover  such  djimages.  Lahr 
v.  Metropolitan  Elevated  R.  Co.  fl  Cent.  Hep.  B71,  ! 
an,  lU  N.  Y.  WS;  American  P.  M.  Society  v.  Brook-  i 
lyn  Elevated  R.  Co.  ta  Huo,  G30. 

An  elevated  railroad  and  lu  operation  Imposes  ! 
upon  the  street  an  unauthorized  use  and  Is  a. 
poo  asaloat  abutting  owners  not  dul;  com 
sated.   fiTuoker  v.  Uanhattan  R.  Co.  B  Cent. 
«»,  lOd  N.  T,  16T. 

The  tact  that,  because  a  lease  of  ■  lot  was 
e  than  six  years  " 


»  of  the  ct 


;Uon  of  an  elev 


.   Hamlltoa 


■nant  of  tbe  boHod,  It  Is  difficult 
precise  amount  of  damage  sustained 
8L.  R  A. 


fusal  to  award  any  damage  wbatevei 
V.  Manhattna  R.  Co.  30  N.  Y.  S.  R  IT. 

A  change  In  the  character  of  the  neighborhood, 
directly  or  Indirectly  attrioutable  to  the  operation 
of  an  elevated  r^llroid,  cannot  be  taken  Into  oon- 
flideration  as  causing  damages  for  which  plalntlS 
may  recover.  Moore  v.  New  York  Elevated  K.  Co. 
%  N.  Y.  a.  R.  132. 

One  owning  property  on  a  street  oocupled  by  sd 
(elevated  rail  nay  hss  on  easement  to  light  from  the 
street,  and  may  maintain  an  action  for  daroagea 
for  any  Interference  with,  or  Interruption  of,  the 
light  from  the  street  to  h  Is  property.  Fond  v.  Met- 
ropolitan Elevated  R.  Co.  12  Hun.  S6T. 

Ditmaga  far  pfrsonoJ  inJurtM. 

To  maintain  an  action  for  injuries  to  plaintiff^ 
eye  by  cinders  falling  from  a  locomotive  of  an  ele- 
vated road,  negligence  or  unsklUfulnessoothepart 
of  the  company  must  t>e  shown.  Benrlea  v.  Man- 
hattan R.  Co.  2  Cent.  Rep.  VS..  im  N.  T.  Ml. 

Where  an  elevated  railroad  company  has  ■  right 
to  operate  Its  road  over  city  streets,  and  togenerMo 
steam  by  the  use  ot  coal,  any  damage  necesArlly 
caused  by  the  careful  and  skillful  exercise  of  Its 
rights  can  Impose  no  obligation  upon  It.    IMd. 

The  lease  of  Its  road  to  another  oompany  will  not 
relieve  from  damages  by  the  construction  or  opera- 
tion ot  the  road.  Fond  v.  Metropolitan  Elevated 
R.Co.  4Zifun,  S6T. 

Degree  of  care  required  to  provide  safe  ap- 
proaches to  train.   See  ncE«  to  Kelly  V  "     ' 
K.Oo.(N.Y.)SL.R.A.Ii. 


Thohag  t.  UueicAL  HtmjAL  Protkctitx  Umo.;. 


1T» 


tlnictuces  wbicb  be  deemed 

raningc:  and  at  any  and  all  limes,  until  ihe 

Riilwny  CoQipau;  acquired  as  agtiinat  him  the 
ristit  to  mBiuiaiii  and  operste  lis  road  in  Fiftv- 
Uiiid  Slreel  he  lisd  tbe  right  to  recover  the  di- 
ninisbed  reDlal  value  of  his  lotJi  occaaiooed  to 
tLcm  jiist  as  tbe;  vi'cre  by  tbe  main  ten  auce  and 
opcralion  of  tbe  road.  But  be  could  not  be  per- 
miired  lo  prove  or  allowed  to  retviver  auch 
damngcs  t»  be  miglit  have  sunrabed  if  be  liad 
put  bis  lota  to  otbcr  uses  or  placed  upon  tbem 
other  tt  met  urea.  Such  damaf^  would  he 
purplr  Bpeoul;ilice  anriconiinpent.  TUe plain- 
tiff bad  owned  ibeselots  for  about  twelve  yeura 
before  tbe  railway  was  constructed  witbout 
mikinft  anj  substnnTial  improvements  upon 
Iheni.  and  they  remained  fn  the  same  condition 
dotvQ  to  the  commencemeal  of  the  action.  It 
fpppar*  that  at  some  time  be  made  plans  for 
tbe  erection  of  dwelling-hnupes  upon  Ibe  lots; 
but  icbeiher  be  ever  intended  to  build,  or 
would  bave  built,  the  bniisea,  la  meie  matter  of 
conjecture.  Upon  the  trial  be  was  permitted 
to  prove  what  ft  would  have  cost  to  erect  tbe 
dwell  in  e-bou  sea  upon  tbe  lots,  and  wbat  thej 
would  bave  rented  for  after  thej  were  con- 
Urucled,  aud  also  to  give  evidence  of  tbe 
■mount  for  wblcb  tbey  would  bave  rented  If 
Ibe  railroad  had  not  been  const  ructed;  and  the 
jury  evidently  took  this  evidence  into  connid- 
craiion  in  flxmg  tbe  amount  of  damnfres  ivbicb 
lliey  awarded  the  plaintiff.  There  can  be  no 
certaintv  tbal  tbe  plaintiff  would  ever  bave 
erected  awelllng-bouscs  Qpan  the  lots,  and  tlicre 
could  be  no  certainly  as  to  tbe  rents  ivbich 
oauld  have  been  obtained  from  them,  either 
with  or  witbout  tbe  railroad  in  tbe  street,  and 
Ihe  defendant  was  permitted  by  tbe  rule  adopt- 
ed in  tbe  court  below  to  have  nil  tbe  advantages 
wbicb  be  could  derive  from  keeping;  his  lots 
tutMnnlially  vacant  and  ready  to  sell  as  such, 
ud,  at  the  same  time,  to  bave  all  tlie  advan- 
ta.ces,  without  the  investment  of  any  money 
and  without  any  riak,  which  be  could  have  de- 
rived from  their  improved  coDdittoD.  He  nas 
■imply  entillt-d  to  tbe  daineaeB  caused  to  him 
iatheuaeof  his  Iota  from  the  defendant's  In- 
terference with  bis  easements  of  light,  air  and 
iccesa,  and  aucb  damages  are  necessarily,  and 
from  the  very  nature  of  tbe  case,  aucb  only  aa 
flowed  from  the  interference  with  such  ease- 
ments during  tbe  time  covered  by  Ibe  action. 
II  be  desired  a  more  ample  iDdemnity  for  tbe 
injury  he  suffered  from  the  railway  in  front  of 
bit  lota,  be  sliould,  by  an  equitable  aciioa, 
bave  cumpelled  tbe  defendaai  either  by  agree- 
ment with  him  to  pay  bis  damages,  or  to  ac- 
quire the  right  by  condemnation  proceedings 
to  interfere  wllb  and  take  his  easements.  Any 
other  rale  would  open  upon  the  trial  fn  every 
cue  like  this  an  inquiry  into  all  tbe  possible 
usa  to  which  tbe  abutting  owner  mizhc  put 
bis  premises,  and  damnges,  instead  of  being 
swarded  upon  any  certain  or  probable  basis, 
wonld  rest  mainly  upon  conjecture  and  apecu- 
Ulion.  Adequate  ssrictioD  for  tbeae  views  is 
(onad  Id  tbe  followinir  authorities:  Green  y. 
jVno  for*  Cent.  A  S.  R.  R.  Go.  13  Abb,  N.  C. 
IM;  OArUk  v.  BmnbuTiu,  108  N.  T.  608,  8 
Cent.  Rep.  701;  WluOoek  t.  Noonan,  106  N- 
8UR.A. 

See  also  18  L.  11.  A.  IBO;  48  L.  R.   A.  i 


Y.  179,  10  Cent,  Rep.  519;  Hatfield  t.  Ctntral 
B.  Cl>.  88N.  J.  L.  Ml;  DoTianY.  EaU  ^-emety- 
teine  &  W.  It.  Ob.  i&  Pa.  020. 

The  rule  of  damaees  as  thus  laid  down  waft 

Tlolaied  by  many  nillnga  upon  the  trial  of  thi» 

and  a  nne  trial  mutt,  therrfare,  bt  or- 


Au'c 


o  abide  the  evenL 


Theodore  THOMAS,  Seipt., 


(-..M.Y i 

1.  Courts  do  not  tit  tbr  the  pnrptMo  of 
dOtttrmlaingflpeciilatlTe  Kiid  a.)Mtra.ct 
questions  of  law,  or  laying  down  nilea  for 
Uie  future  conduct  of  lad  I  vl  duals  In  their  buid- 
□CHB  Huil  soctal  retBllons:  but  are  contlneil  tnUieIr 
Judicial  aatlOD  to  roal  c»Dtroveralt^  wherein  leiral 
lig-bls  of  parties  ara  Deceniirilr  Involved,  and 
dan  tie  cODctuslTe]}'  delermlDed. 

5.  Equity  will  not  eDtert»tn  Jurisdic- 
tion ol  cases  where  there  la  an  adi-quato  reioedr 
at  taw,  or  grant  relief,  unless  Cor  the  purpose  or 
prBTeatlngsertouaand  frroparabts  injury, 

3>  EmtHU-raMment  In  buslnsss  resuttlniT 
to  a  person  b;  reason  of  □  on -membership  In  a 
protective  union  and  artalnR  from  ttie  retuml  of 
those  engiured  In  or  oonuccteil  with  a  similar 
business  to  deal  with  or  work  for  him,  alllioUKb 
Influenoed  by  otitlg-nClong  voluntarily  assumed 
by  Buoh  penioQB  In  lieconiing  memtieta  of  Ihft 
union,  or  by  reprcaentatlnns  made  to  them  by 
Individual  members  thereof,  gives  no  rlg-bt  of 
action  to  the  person  embnrmsaed  atpiinat  elther- 
ttae  union  or  the  Individuals  so  InBuenued. 

4.  Ad  RdJndic«,tlon  eannat  be  obtained 
in  advance  as  to  the  validity  of  tbe  bT-laws 
of  an  Incorporated  usoclBtton  on  as  application 
for  Injunction  by  a  memtieF  who  has  been  cited 
to  show  cause  why  he  should  not  be  punished  for 
v1 '^latins  such  by-laws,  unless  auoh  punishment 
would  BUhleot  him  to  Irreparable  Injury,  and 
otlier  adequate  mean*  of  redreat  ai«  not  open  to 
hlm- 

6.  Where  the  imposition  offlnea,  payment 
of  which  the  corporation  baa  no  means  of  en- 
forclag  except  through  the  courts,  la  the  only 
punlshmeul)  provided  (or  violation  of  by-laws,  a 

.party  cited  for  trial  under  such  hy-Iawa  has  no 
riffbt  to  an  lujuactlon  restiatntnK  auch  ootlon, 
atnoebia  remedy  at  law  is  sufficient. 
e.  The  poaalbilltr  that  a  person  mar  1>* 
expelled  from  an  Incorporated  aasoclatlon  In 
case  of  biB  naKleot  to  pay  flaes  If  thay  should  be 
Imposed  upon  bim.  where  no  Intention  to  eipel 
bim  Isshown,  Is  not  aufflclent  to  warrant  an  In- 
junction against  proceedloy  to  try  him  tor  al- 
leged violation  of  the  by-laws  making  him  liable 


APPEAL  by  defendant  trom  a  judgment  of 
tbe  General  Term  of  tbe  Supreme  Court, 
FirU  I)epftitmeiit,  affirming  m  Judgment  of  tb« 


Dtocretlanary  power  vested  by  the  Lartslature  fa) 
a  peraOQ  or  body  of  men  whan  exercised  In  Kooit 
talth  cannot  be  Interfered  with  or  be  ooatroUad  or 
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Now  York  Spedal  Term  adjudging  void  cer- 
UId  of  defend&nfB  bf-lawB  and  perpetually 
«D]oiiiiDg  it  from  proceeding  U>  br  plainlin 
4ipoD  a  charge  of  violHting  them.     Beomed. 

Tbe  case  Buffldentty  appears  in  the  opinion. 

limn.  Horatio  C.  Kia^  and  Oeorg^ 
A.  Clement,  for  appellant: 

The  Fuadamental  principle  which  ODderHea 
this  case  is  that  the  bj-lawB  in  queslion,  to  their 
legal  operative  force,  regulate  tlie  matter  of 
aasociatioD  aa  between  the  merobera  only;  they 
do  not  purport  to  interfere  with  fieedom  of  ac- 
tion outside  ol  the  organization.  Such  &□ 
agreemenl  la  not  inconsiatent  wltll  or  contrBry 
to  any  existing  law. 

Matter  Stevedora  Auo.  ▼.  WiU»h,  2  Daly,  1. 

Trade  combinations  or  unions  for  lawful  ob- 
Jectaare  now  generalty  autlioriaed  by  law,  aod 
-even  for  purpoBes  which  at  one  time  Id  this 
Stale  were  held  to  be  unlawful. 

7%™l»  ».  Wileig,  *  N.  Y.  Cr.  Rep.  413,  cases 
<AUA  m  nott;  Penal  Code,  §  170. 

As  no  inconsintent  law  is  shown,  tbe  exer- 
cise of  tbe  power  in  passing  tlie  by-lnwa  in 
?ueBllon  was  discretionary,  conclusiTe  and  taw- 
iil. 

Wmiam*  V.  Nta  Tork  Cent.  R.  Co.  18  Barb. 

im. 

Where  the  exercise  of  power  Is  intrusted  to 
tbe  judemenl  and  discretion  of  a  particular 
body  of  t« dividual B,  no  court  should  interfere 
with  or  control  that  discretion,  provided  it  is 
exercised  in  good  faith. 

'Walker  v.  Detereaux.  4  Paige,  280;  PeorU  v. 
Troy,  78  N.  Y.  33;  Rex  v.  London,  8  Bam,  A 
Ad.  2.'i5,  mi;  Martin  v.  Mott,  2a  U,  S.  13 
Wheal.  19(6  L.ed.  637):  UititeJ StaUt  ■v.  Speed, 
75  U.  8.  8  Wall.  77  (19  L.  ed.  448);  Uniied 
Statu  V.  Wright,  16  V.  8.  II  Wall.  648  (20  L. 
«d.  188);  PeopU  V.  Leonard,  74  N.  T.  448; 
JUAanek  v.  yew  Fork.  69  N.  Y.  444:  Fudickar 
T.  (?uanfionJlfii(.  L./n».  Cb.  eSN.  Y.  393,396. 

The  by-laws  in  question  impose  upoO  the 
plaintiff  no  such  restraint  ia  trade  as  would 
make  them  Toid  bb  against  public  policy. 

Ourtit  V.  Gofcey.  88  N.  Y,  SOO;  Diamond 
JUale/t  Co.  -r.Roeber,  SB  Hun,  42],  427,  428; 
Coilina  r,  Torke,  33  Eng.  Hep.  (Monkl  463,  noU; 
Oregon  Steam  JVaf.  Co.  t.  Wintor.  87  U,  8.  30 
Wall.  66  (22  L.  ed.  318);  Biehop,  Cont.  last  ed. 
■§  678;  a  PanoHB,  Cont.  7lh  ed.  747. 

If  tbe  impositioQ  of  a  flue  or  expulsion  Is  Il- 


legal, plalutlfl  has  an  ample  remedy  by  refua- 
Ing  Ui  pay  the  fine  and  defending  any  proceed- 
ings to  collect  it,  or  by  mandamus  in  the  event 
of  expulsion.  Under  such  circumBtance*  a 
party  is  not  entitled  to  relief  by  injunction. 

People  V.  Watgon,  64  N.  Y.  167, 170;  Blake  t. 
Brooklyn,  36  Barb.  301,  3U3;  Bavii  y.  Ameri- 
can Society  far  P.  of  C.  to  AnimaU,^  Daly,  81, 
91;  Wallack  t.  Society  for  B^.  of  JuKnile  De- 
linimentt,Sl  N.  Y.  28,  29:  Savage  t,  Allen.  tH 
N.T.468;  Gallatin  y.  OrUnlal  Bank,  16  IIow, 
Pr.  253;  BhrewOmry  A  B.  B.  Go.  v.  Slour  Vat- 
ieyR.Co.2  DeGei,  M.  &  G.  866,  31  Eng.  L.  Sc 
Eq.  628.  636;  McHenry  v.  Jevett,  90  N,  Y.  68; 
JVeie  Tork  v,  Mapet,  6  Johns.  Ch,  46;  Nea 
York  Printing  it  D.  Eetablishment  y.  Fitch.  1 
Paige,  98;  High,  luj.  §§  22,  S4,  36,  and  casea 

Vague  and  uncertain  apprehensions  do  not 
Justify  an  injunetion. 

Rochftter  v.  Erickgon,  46  Barb.  92;  People  y. 
Canal  Board.  G5  N,  Y.  3S7;  Wil/iamt  v.  Nea 
York  Cenl.  R.  Co.  18  Barb.  222;  Swell  v.  Troy. 
13  Abb.  Pr,  N.  S.  100;  Boulon  v.  BroMyn,  15 
Barb,  375;  Phanix  v.  Emigration  Corart.  13 
How,  Pr.  1;  High,  In  J.  §  786. 

The  court  should  not  interfere  by  injunction 
in  advance  of  any  action  by  the  defenilant  un- 
der the  notice  or  BumniooB  served  upon  the 
plaintiff  to  appear  and  show  cause  why  he 
should  not  be  fined. 

Hvrtty.I/me  Tork PradveeExehaTige,  I  Ceat, 
Rep.  260.  100  N.  Y.  605. 

Mr.  Enatace  Conwar.  for  respondent: 

Contracts  are  in  rearraint  of  trade  which  to- 
tally prohibit  tbe  pursuit  of  an  occupation  or 
tbe  carrying  on  of  a  particular  business,  at  any- 
place in  this  Stale. 

CToppeiv.  iiroc*W!iy,21  Wend.  IB7;£«itfl7«Joa 
T.  Kidder,  10  Barb.  641. 

Restraints  of  trade  by  by  lawe  are,  if  made 
to  cramp  trade  in  general,  void,  and  also  if  to 
exclude  foTcigoera,  unless  there  is  a  precedent 

Ihsketh  y.  Braddack,  8  Burr.  1856. 

While  a  party  cannot  complain  of  a  breacti 

of  his  contract  which  removes  competition  and 
restricts  trade,  he  can  complain  of  a  wrong 
arising  in  direct  coosequcnce  of  such  &  cod- 
Inict, 

Crairfard  v.  Wick.  18  Ohio  St  IBO;  Oarret  y. 
Tat/lor,  Cro,  Jac   667;  Proelor  y.  Sarsent,  9 


Aided  In  law  or  tn  equity.  Woodruff  v.  Fisher,  17 
Bart).  231 ;  Crocker  v.  Crane.  SI  Weod.  SIS. 

A  court  of  cfaancery  Is  not  the  proper  tribunal 
to  correct  the  errors  and  JrregTilantles  oT  Interior 
tribunals.  Qregg  v.  MaasHchuBetCa  Medical  So- 
ciety, 111  Uhsb.  IM.  IB  Am.  Kep.Z7;  Wooers  v.Smed- 
ler.6Johna.Cb.e8. 

It  tbe  onJlnaacea  were  Invalid,  and  did  not  ren- 
der oompUlnants  liable  to  a  penaltr,  tber  bad  a 
complete  defense  at  law.  Bouton  v.  Brooklrn,  Ifi 
Barb.  £04 ;  Mosca  v.  MobUe,  52  Ala.  3M. 

When  ordinances  bave  bean  enacted  hy  tbe 
proper  authority,  a  court  of  equity  will  not  Inter- 
fere t>y  iQjuootion  to  restrain  their  entorcement. 
Nor  will  that  court  enjoin  such  proceedings  under 
Che  ordinance  for  tbe  purpose  of  determining  the 
validity  of  the  ordinance  In  a  ooun  of  law.  when 
-Che  defaadant  has  an  adequate  remedy  at  law. 
Deeplalnei  v.  Foyer,  11  West.  Rap.  770,  Iffl  111.  HI; 
Coben  v.  eoldsboro.  77  N.  C.  B;  Devron  v.  First 
Huoidpallt]',  4  1a.  Ann.  11 ;  Davis  v.  Amerloan  5o- 
^liM-T  for  Pr«reBUoa  of  Cruelty  to  Animals,  S  Daly. 
«  U  H.  A. 


ei.  7SIT.  Y.8(l£;  Tates  v.  Batavla,  TB  lU.WD:  Mows 
V.  Mobile,  ts  AlA-  IW ;  Burnett  v.  Craig.  30  Ala.  135; 
Hamilton  v.  Stewart.  B9  III.  330. 

Who™  neither  injury  to  plalDtlfTs  property,  liv 
adequBor  ot  his  legal  remedy,  or  any  preanng  or 
serious  emencency,  ur  danger  of  loss,  or  othrr  Bp». 
olal  ground  of  Jurlsdfcdon  iB  shown,  complaiuunt 
li  not  entitled  to  final  relief  by  InJunoUon.  llo> 
Henry  v.  JeweM.  M  N.  T,  fiS;  Troy  *  B.  K.  Co.  v. 
Doston.  H.  T.  &  W.  R  Co.  X  N.  7.  1%;  New  Tork 
P.  t  D.  Q>tabllahmenL  v.  Fltoh,  1  Palva,  BB;  3  Pom. 

Eq.  Jm.  sea. 

The  inoompleteaen  and  Inadaquao;  of  tbe  legal 
remedy  Is  the  criterion  which  determlnea  the  right 
to  the  equitable  remedy.  Jersey  Oty  v.  Oardaer, 
SB  N.  J.  Eq.  a2S;  Powell  v.  Foster.  U  Oa.  W;  John. 
son  V.  ConneoCioiit  Bank,  SI  Conn,  1B7 :  Watson  v, 
Rutherinnd.  73  U.  a.  fi  Wall.  Ti  (IS  I.,  ed.  ESOI;  New 
York  P.  ft  D.  btabllahmeot  v.  Fitch,  sujira,-  I 
Pom.  Eq.  Jur.  B88. 

A  ocurt  ot  equity  will  •DmeUnMS  InCarfera  to 
redress  a  wrong,  but,  la  geoeral,  only  wheM  tha 
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Mu.  A  ar.  87;  XaOan  t.  May,  11  Mees.  &  W. 
4^:  OAaman  r,  Jiaitibj/,  3  Ld.  Raym.  14M. 

Tbe  tbree  by-Iawi  taken  toKeiiJer  make  it 
(mpossible  for  a  muslriaD  lo  carry  on  bis  busl- 
DesB  In  this  country  ualeu  lie  be  a  member  of 
tli«  defendant  Union. 

FiirtbeT,  tbey  made  It  absolutely  Impossible 
fortheplaiBtm  lo  conduct  bis  business  sccord- 
iag  to  tbe  requirements  of  tbe  art  of  tnudc  as 
there  did  not  happen  to  be  within  the  mem- 
bersblp  of  tbe  Union  a  person  of  tbe  arliBiic 
(xceUence  and  superiority  required  bj  the 
plliDliff  for  tbe  conduct  of  tliat  business. 

The  result  of  all  tbis  Is  to  take  away  from 
pIslDtiff,  aod  restrain  him  In,  tiie  nianagement 
ud  control  of  bis  business,  and  vest  it  In  de- 
fendant. 

lie  Jaoob*.  98  N.  T,  98;  Diamnnd  Natch  Oo. 
f.  RodtT.  9  CenU  Rep.  IBl,  108  N.  Y.  482; 
Printing  <£  N.  Beg.  Co.  t.  Sampioa,  L.  R.  19 
Eq.  483;  Leather  Cloth  Go.  v.  Lortonl.  L.  R. 
«Eq.  858;  Lalu  v.  LoriUard,  1  L.  R  A, 
4M,  110  N.  Y.  538;  Central  Ohio  Sail  Oo. 
T.  Galhrie,  SC  Ohio  St.  673;  Stanton  v.  Al- 
Its,  S  Denio,  434;  hooker  y.  Vandeieater,  4 
Denlo,  S5S;  India  Banginu  Aua.  \.  Kodc,  14 
La.  Ann.  164;  Clancey  v.  Onondaga  F.  S.  Mfg. 
Co.  83  Barb.  895:  Saratoga  Go.  Bank  r.  King, 
44  N.  Y.  87;  Xori-ii  Run  Coal  Co.  v.  Ttnrday 
Coal  Co.  ffi  Pa,  182;  WtlUr  t.  Hertre,  10  Hun, 
431.  afflrmed,  74  N.  Y.  608;  Amot  v.  Piltitoa 
*  K.  Coai  Co.  68  N.  T.  eS8;  Mogul  Steamthip 
Co.  T.  MeOreoor.  L.  R.  21  Q.  B.  Div.  658;  Peo- 
tU  ».  GiUion,  13  Cent.  Rep.  816, 109  N.  Y.  399; 
P»o^  T.  North  River  Sugar  Jbf-ning  Co.  16 
CIt,  Proc.  Rep.  1 :  Hudton  v.  Thnrrtf,  7  PiiiKe, 
283;  Oriffl  T.  McGonoughy,  79  lU.  346;  PeopU 
J.  Brit  Co.  Medical  Soeie'v,  24  Barb.  670;  Hot- 
*iT  T.  Ordea.  7  Binp;.  743. 

Plaintiff  brines  Buit  as  a  member  of  Ihe  de- 
feBdaiitcorponitlon.baTingsufCeredBtihstaDiial 
property  damages  aod  fujur;  as  the  direct  re- 
(altof  such  adoption,  so  that  unless  this  suit 
had  been  brought  tbe  damage  would  bave  been 
irreparable. 

See  ftup/e  ».  North  Sittr  Sugar  ay,  Co.  16 
CiT.  Proc.  Bep.  1. 

Shareholders  may  brloET  suit  to  dcclnre  In- 
nlid  and  rcstraio  improper  corporate  scii. 

Lttlie  T.  T.t»illard.  1  L.  R,  A.  459,  110  N.  Y. 
CSS.  585.  See  alxo  I/ati>e*  t.  OaHand,  104  U. 
8.  450  (26  L.  ed.  827);  Green's  Bri'^e.  643  et  teg. 
71;  Manderton  v.  Commerdal  Bank,  3«  Pa.  878; 
Stndall  r.  Cryttal  Palaet  Co.  4  Kb;  &  J,  826; 


So<a*  T.  Great  Wetlem  B.  0>.  L.  R.  8  Ch.  908; 

Pickering  v.  Btephenmn.  L.  R.  14  Eq.  882;  Viot- 
awetz,  Priv.  Corp.  6  278,     See  also  Kerr,  loj. 

SOOS;  Steuart  t.  Erie  A  W.  Trantp.  Co.  17 
Inn.  373;  UlEb.  Ini.  8d  ed.  ^g  1187,  1194, 
1200;  Q^let  V.  Trovi  Ctly  Directory  Co.  11  Hun, 
887;  Emperor  of  Avitria  t.  Day,  8  DeO.  P.  tfe 
J.  217;  CAampiin  v.  Neyi  York.  8  Pai»;e,  673; 
Springhead  Spinning  Co.  i.  RiUii,  L.  R.  6  Eg. 
B51;  Viorleift  Cattle  Food  Co.  t.  Maiaam,  L.  B. 
I  Cb.  Div.  682;  Walton  v.  SuVerland.  73  U. 
8.  G  Wall.  74  (18  L.  ed.  680);  Riding  t.  Smith, 
L.  R.  1  Eicb.  DIt.  83;  Dixon  v.  Holden,  L.  R. 
7  Eq.  488;  DonneU  v.  Bennett,  L.  R.  23  Ch. 
Div.  B35. 

The  proof  in  our  case  la  Bufflcient  to  Bbow 
that  the  illegal  act  is  "  threatened  and  immi- 
nent," and  tbal  Is  sufBcient  tc  "     '"'  '    ■■     -  - 


reopU  V.  Canal  Board,  55  N.  T.  880;  LeeiA 
T.  Uarrit,  %  Brewst.  iPa.)571.  Bee  also  Spring 
head  Spinning  Co.  t.  Rilty,  euyia;  Garrett. 
Taylor,  Cro,  Jac.  567. 

Rnyer,  Gh.  J.,  delivered  tbe  opinion  of  tbe 


punishment  of  corporations  for  ille^l  conduct 
in  tlie  exercise  of  piivileees  or  franchises  not 
conferred  upon  tbcm  by  law  (s  through  an  ac- 
tion by  tbe  aitorDey-seneral  to  suspend  their 
functions  or  annul  their  charters.  Code  Civ. 
Proc.  §  1788. 

Individuals  vho  by  unlawful  combinations 
Bcek  10  interfere  with  tbe  trade,  business  or  oc- 
cupation of  others,  with  a  vlefr  of  injuria^  or 
embarrasiiinj;  tbem  In  the  proEcciiIion  of  such 
trade  or  businesB,  are  subject  to  Ihe  penalliei 
of  tbe  criminal  Ian  and  become  liable  lo  crim- 
inal prosecution  oo  behalf  of  the  people.  Penal 
Code,  g  168. 

These  are  the  only  modes  of  redress  open  to 
partieE,  generallv,  for  injuries  occasioned  to 
Ihem  through  the  voluntary  combioatlon  of 
others  engaged  in  similar  employments,  with  a 
view  of  intlueneing  and  cnniioliingiheffeoeral 
conduct  and  maoagement  of  such  trade  and 
employment.  Of  course  actiona  may  be  main- 
taiocd  by  iodivlduel  memberit  of  a  corporution 
against  it,  who  have  been  injured  In  their 
property  rigbia  by  the  unlawful  action  of  such 
corporation,  for  tne  purpose  o(  retireBBing  such 
Injuries.  Aside  from  actions  of  this  character. 
the  members  of  corporaiious  generally  cannot 


vronit  Is  In  Ita  nature  Irreparalile.  Jonea  v.  Little 
Itoek,2S  Ark.  a>l:Noni]ani]  v.  Otoe  Co.  B  Neb.  £1; 
Thebaut  7.  Canova,  11  Fia.  100 ;  Hohawk  &  H.  R. 
Co.  v.  Arteber.  a  Paige,  88;  Rcake  v.  Am.  Telepb. 
*  Tclec.  Co.  3  Cent.  Bcp.  7S.  41  N .  J.  Bq.  86 ;  Cltlsens 
OmcIi  Co.  v.  Camden  Hone  B.  Co. »  N.  J.  Eq.  SW. 


Bl^fam  of  an 


btndf  no  upon  f  ti  numlisrt. 


Tbe  by-laws  of  an  aasoolatlon  are  Ha  ruin  pre- 
•ciibed  b7  a  majorttr  of  the  members  for  the  reg- 
ulitloD  and  mSDaABment  of  their  Joint  alTiitra. 
Anc.  *A.Corp.  I32T;  Motmwet*.  Priv.  Corp.l«L 

Tbey  are  blndlnir  upon  all  the  members,  who  are 
•0  ohBr^eabla  with  knowlarttce  ef  the  laws  and 
mica  of  the  asKKiatloB  and  are  bound  bj  them. 
Bauer  r.  Bamaon  Lodre.  K.  of  p.  IDS  Tnd.  ras ;  Peo- 
ple V.  Bt  Oeonte'B  Sootstr.  9  Utob.  XI. 

Tber  mnst  bs  reasonable  and  agreeabie  to  the 
«LILA. 


law  of  the  land.    Morawctz,  Prlv.  Corp.  I  <M ;  Kent 

T.  Quicksilver  Uin.  Co.  7S  N.  Y.  IN. 

Any  Hltempt  oo  the  part  of  an  aasooiatlon  tj  Ita 
bf-lawi  to  deprive  a  non-conBentlntr  memtier  of  a 
right  Becured  lo  htm  bf  the  corporate  artlclea  la  la 
eiccaa  of  coruorate  authority,  and  ultra  x^ra. 
Ang.  ft  A.  Corp.  1816;  mUsent  Fire  Co.  T.  Com.  TB 
Pa.  S91 ;  UpTKman  t.  51.  Paul  Hut.  Bldjr.  Ano.  Vt 
Minn,  era;  People  t,  Toung  Men's  F.  M.  T.  A. 
Banev.  Boolety.  41  Ulch.  ST;  Presbyterian  Uiib 
Aasiir.  Fund  v.  Allen,  t  Wert.  Rep.  TIZ,  100  Ind.  SU: 
Baub  V.  Uaaonlo  Mut.  Belief  Aaao.  i  Macke; ,  68. 

Where  the  sBBoclatlon  !■  a  TOluntsry  aeeuciatlon. 


thec( 


er,iii  n: 


upon  tbe  gueetlon  as  to  whether  tts  rulee  and  reg- 
oiatlons  adopted  for  tbe  irutdance  of  Its  alfulri  are 
reasonable  or  unreasooable.  Byde  r.  Woods,  1 
8awy.a56;  Frita  v.  Huok,a  Qow.Pt.  Ttj  WUU  V. 
Brownell,  S  Daly,  V». 
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malnlsin  &ctione  against  corpnrBte  twdies  for 
tbe  purpose  of  mQuencing  or  controllinff  tbeir 
corporate  oelion,  Hnwever  desirable  il  may 
be  for  the  members  of  financial,  icclustriBl  and 
social  orgaaizatioDs  to  be  acqualaled  with  tbe 
legal  force  and  effect  of  rules  and  bj-laws. 
adoplcd  bj  such  societies  for  the  purpose  of 
regulnting  the  conduct  and  action  of  iU  mem- 
bcrs,  It  furnishes  no  reason  whj  courts  should 
entertain  JurialiclioD  of  actions,  eitber  leital  or 
equitable,  brou^bl  for  tbe  mere  purpose  of  ob- 
taiuing  Bvcb  information,  nbetber  tbej  be 
lustttuted  in  behalf  of  tbe  member  briofring 
tbe  action  alone,  or  in  that  of  all  tbe  associates 
In  tbe  corporation.  Jt  is  only  when  some  io- 
juiT'  bas  l>een  infliclcd  on  tbe  person,  or  some 
right  of  property  has  been  invaded,  destroyed 
or  prejudiced  by  tbe  action  of  sucji  corpora- 
tion, tbat  a  member  is  entitled  to  mainlain  an 
action  in  tbe  courts  for  redress  or  protection. 
Courts  do  not  sit  for  tbe  purpose  of  deiermin- 
ing  speculative  and  abstract  questions  of  law, 
or  laying  down  rules  for  the  future  conduct  of 
individuals  in  their  business  and  social  rela- 
lio<'S;  but  are  confined  Id  their  judicial  action 
to  real  controversies  wherein  tbe  legal  riQbla  of 
parties  are  oecesBarily  involved  andean  be  con- 
clusively determineo.  Bigelow  v.  Hartford 
Bridge  Co.  14  lonn.  56B. 

Il  is  said  in  Ibat  case:  "  It  is  obviously  not 
fit  that  the  power  of  the  court  should  be  in- 
voked ia  this  fonn  for  evety  theoretical  or 
Kpeculnlive  violation  of  one's  ripbla." 

Legal  actions  are  designed  to  afford  redress 
(or  itijuries  already  inflicted  and  rights  of  per- 
sons or  property  actually  invaded.  Equitable 
actions,  however,  are  not  only  remedial  in  Ihcir 
nature,  but  may  also  be  brought  for  the  pur- 
pose of  rcatrsininf  the  infliction  of  contem- 
ptuted  wrongs  or  injuries  and  the  prevention 
of  threatened  illega?  action,  which  may  tjc  tbe 
occasion  of  serious  injury  to  others.  The  cre- 
ation of  equity  jurisdiction  arose  out  of  the 
innbility  of  courts  of  law,  through  tbe  inflexi- 
bility of  their  rules  and  want  of  power  to  adapt 
judgmectB  to  the  special  circuir  stances  of  cases, 
10  reach  and  do  complete  justice  in  all  cases. 
It  is  therefore  a  cardinal  rule  of  equity  that  U 
will  not  entertain  JurisdiciioD  of  cases  where 
there  is  an  adequate  remedy  at  law,  or  grant 
relief,  unless  for  the  purpose  of  preventing 
serious  and  irrepnroble  injury.  MelTenry  v. 
Jetcclt.  60  N.  T.  58;  Pecple  v.  Canal  Board.  55 
N.  Y.  394. 

These  principles  are  elementary  and  lie  at 
tbe  foundation  of  all  equitable  jurisdiction. 
Equity  therefore  interferes  in  the  transactions 
of  men  by  preventive  measures  only  when 
irreparable  injury  ie  threatened  and  the  law 
does  not  afford  an  adequate  remedy  for  the 
conleniplated  nrong. 

As  was  said  by  Jvdge  Andrews  in  MeSenry 
V.  JsKelt,  eO  N.  Y,  HH,  "  it  is  not  sufficient  to 
authorize  the  remedy  by  injunction,  that  a  \\o- 
lattou  of  a  raked  legal  right  of  properly  is 
threa'eoed.  There  must  be  some  special 
ground  of  jurisdiction,  and  where  an  inlunc- 
lion  is  the  final  relief  sought,  facts  which  en- 
title tbe  plainlill  to  ibis  icmcdy  must  be  averred 
Id  the  complaint  and  established  on  tbe  bear- 
ing." 

We  think  the  judgments  of  the  eourla  below 
Id  this  case  hove  proceeded  Id  disregard  of  tbe 
8  L.  B.  A. 


elementary  rules  referred  to.  We  have  looked 
ID  vain  through  the  findings  of  the  trial  court 
and  the  evidence  given,  to  discover  any 
grounds,  aside  from  tbe  allc^  invalidity  of 
tbe  by-laws,  to  which  the  equitable  jurisiliction 
asserted  can  be  referred.  A  condition  of  things, 
is  indeed  indicated  by  the  findings,  from  wliich 
it  may  be  inferred  that  the  plaintiff  will  be  em- 
barrassed in  the  conduct  of  bis  businesa  on  ac- 
count of  non-membership  In  the  Union  through 
the  action  of  some  of  his  employes  and  artislft 
in  withdrawing  from  bis  employment.  Em- 
barrassments in  business,  however,  which  aris* 
from  tbe  action  of  thoscengaged  in  or  connect- 
ed with  a  similsr  business,  although  Influenced 
by  obligations  assumed  by  them  voluntarily  in 
becoming  members  of  societies,  or  by  represen- 
tations made  to  them  by  individual  members 
of  such  organizations  generally,  give  no  right 
of  action  to  persons  so  embarrassed  either 
against  tbe  societies  or  tbe  individuals  so  in- 
fluenced. Theaction  of  theemployfa  referred 
to  is  not  shown  to  be  tbe  consequence  of  th^ 
threnlened  proceedlDgssgninst  the  plaintiff,  or 
to  be  dictated  by  any  other  influence  tban  that 
of  a  voluntary  determination  by  them  adopted 
in  reference  to  the  management  and  control  of 
their  owD  businesa  interest. 

A  brief  reference  to  the  undisputed  facts  in 
the  case  Ehows  that  the  plaiclifl's  anticipatioa 
of  injury  from  the  defendant's  action  ia  con- 
iectural  and  tnsed  upon  losuffident  grounds. 
The  defendant  was  a  corporation  organized  for 
tbe  general  purpose  of  collivaling  "  the  art  of 
music  in  all  its  branches,  and  the  promotion  of 
good  feeling  and  friendly  Intercourse  among 
(be  members  of  the  profession  and  tbe  relief  of 
such  of  their  members  as  shall  be  unfortunate.' 
They  hod  power  to  make  and  establish  by- 
laws, rules  snd  regulations,  not  inconsistent 
with  any  eiialing  law,  as  they  shall  judge 
proper,  and,  among  other  things,  to  impose, 
remit  and  reduce  fines,  and  to  suspend  or  er- 
pel  "  such  members  as  shall  refuse  or  neglect 
to  comply  with  tbe  said  by-laws  and  regula- 
tions." Laws  IBM,  chap.  168;  Laws  1878, 
cbnp.  831. 


defendant  from  enforcing  against  him  certAiB 
bylaws  of  the  corporation.  The  action,  con- 
fessedly, is  based  upon  tbe  rights  given  to  him 
as  a  member  of  the  corporation,  and  he  there- 
by seeks  to  retain  bis  membership  while  en- 
deavoring to  exempt  himself  from  the  obliga- 
tions of  the  rules  and  by-laws  which  he  volun- 
tarily assumed  in  joining  the  society.  Bis 
complaint  is  founded  upon  tbe  theory  that 
certain  by-laws  are  invalid  and  contrary  to 
law,  and  he  seeks  to  have  them  declared  void, 
as  he  alleges,  for  Jiis  own  protection  and  in  tbe 
general  interests  of  the  corporation.  Tbeonly 
by-laws  legally  involved  in  tbe  action  read  aa 
follows; 

Art.  8.  §  1:  "It  shall  be  the  duty  of  every 
member  to  refuse  to  perform  In  any  orcheetre 
or  bnnd  in  which  any  poison  or  peraous  are  en- 
gaged  who  are  not  members  in  good  standing, 
excepting  organists  and  directors  of  musical 
societies  and  members  of  traveling  companies, 
and,  with  such,  for  no  longer  a  period  than 
four  weeks;  and  any  member  who  shall  bave 
violated  Ibis  section  shall  be  deemed  to  bav* 
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commfttod  a  breach  of  good  faltb  and  lair 

d«a]lDgbetweeD  the  memberaofthiH  society  .and 
itiall  be  punisbed  arcordlng  to  ^  3  of  &n.  11." 

TbatBectionproTidmhatanon'ender  "ahall, 
tri«r  a  fair  aod  JDipartial  inventlgatioD  by  the 
board  of  directors,  il  found  STiIlly.  be  flora  for 
tbe  first  offense  (lO;  for  Ihe  second  offense 
(20,  and  for  the  Ihird  oSense,  be  expelled  by 
the  board  of  directors." 

The  plainliff  was  tbe  dlrecbii  of  a  musical 
■ociety  sEid  a  member  of  a  travelinf;  eompnny, 
and  therefore  exempt  from  the  operation  of  tbe 
by-law,  at  least,  for  a  limited  time.  He  was 
KTved  NoTember  9,  188G,  with  a  notice  of 
which  tbe  following  la  a  copy,  viz. : 

New  York  November  9,  1885. 
Sir, — Tou  are  requested  to  attend  a.  meet- 
Idr  of  the  bi^ard  of  directors,  to  be  held  bI 
Tnm  Hall.  66  East  FourlU  Slreel,  New  York, 
OD  Friday,  Ibe  ISrh  Inst.,  at  10  o'clock.  A.  M., 
to  Bbon  cause  why  you  should  not  be  fined  for 
two  Tiolations  of  §  1,  aitido  8,  of  the  by-laws, 
November  3  and  0. 

Bj  order, 

M.  Papst. 

Secretary. 

This  notice  cnnstHuleB  the  only  legal  evi. 

deuce  of  any  intended  actton  by  the  corpors- 
tioD.  This  suit  was  commenced  on  the  lOtli 
day  of  November,  1880,  and  demands  iud/;- 
meet  that  said  by-laws  be  declared  illegal  and 
void,  and  Ibnt  said  board  of  directors  may  be 
perpetually  enjoined  and  restrained  from  en- 
forcing tbe  same  against  the  said  plaiutiff,  and 
leaioat  the  memberB  of  bis  orcbeslral   com- 


tbreatened;  and  we  think  tbta  claim  Ib  well 
founded.  It  becomes  necessary,  therefore,  lo 
see  just  what  it  is  the  corporation  proposed  lo 
do  to  Ibe  plafnliS.  The  evidence  of  tbe  con- 
templated action  is  undisputed,  and  consisls 
solely  of  the  proceedingsiodicated  by  the  letter 
summoniog  the  plaintiff  lor  trial  before  the 
board  of  direclors,  as  was  found  by  Ihe  trial 
court.  He  is  thereby  notified  of  an  intention 
lo  try  him  for  two  offenses  only;  the  extreme 
P|pnally  of  which,  if  found  suilty,  is  tbe  impo- 
sition of  fines,  amountinjt  in  Ihe  aggregate  lo 
|30,  This  is  the  extent  of  the  oftcuding  proved 
on  the  part  of  the  corporation  agaloat  tbe  plain- 
tifT.  There  Is  no  question  raised,  either  on  tbe 
proof  or  findings,  as  lo  the  expulsion  of  the 
plaintiff  fiom  tbe organizaiion.  or  enrquestiOD 
which  looks  beyond  tbe  exaction  of  the  flues 
imnoKed. 

If,  tbcrefore,  the  plaintiff  is  to  be  Injured  at 
all  by  tbe  action  of  ibe  corporation  It  is  by  the 
requirement  lo  pay  these  fines.  How  is  he  in- 
jured  by  their  imposition  f  No  process  is  pro- 
vided by  which  tbe  corporation  can  collect 
tbem,  and  their  payment,  if  oiode  al  sit,  must 
necessarily  l>e  by  tbe  volunlary  action  of  tbe 
plaintiff.  It  their  collection  is  attempted  by 
leirai  proceeding,  Ibe  plaintiff  lias  tbe  same 
defense  lo  an  action  therefortliat  he  now  seeks 
lo  use  in  re.ttralning  this  action.  It  may  t>e 
claimed  that  his  ncE-lcct  to  pay  tbe  fines  sub- 
iecls  htm  to  expulsion  from  tbe  con>oralion: 
but  It  is  sufficient  to  say  that  the  proof  does 
not  show  any  intent  by  the  eorporalionlo  expel 
falm,  and  be  ia  entitled  to  resort  to  the  remedy 


We  do  not  deem  It  necessary  to  consider  the 
qoestion  of  tbe  validity  of  ibe  by-laws,  as  they 
«e  not  necessarily  Involved  in  the  detcrmioii- 
lion  ot  the  nctjon.  We  are  mei.  t'n  limiTu,  by 
Ihe  objection,  ou  the  pert  of  Ihe  defendant, 
that  no  case  has  been  made  brinccingtbe  action 
within  settled  principles  conlrollinB-  courts  in 
tbe  exerdee  of  their  equitable  jurisdiction  over 
lib'ganls.  and  there  seems  to  be  no  answer  to 
the  objection.  It  is  not  claimed  but  that  tbe 
directors  were  proceeding,  in  sirict  accordance 
with  the  poweta  conferred  upon  tbem  by  the 
bv-laws  of  the  corporation,  to  investigate  and 
determine  tbe  questions  whether  tbe  plaintiff 
had  been  ituilty  of  the  offense  chareed,  and,  if 
■0,  the  punishment  wbicb  should  be  imposed 
for  tbe  offense.  So  tar  as  tbe  contract  riglits 
of  the  ptainliii  are  concerned,  be  adtuila  Ibe 
]arisdiction  of  the  board  of  directors,  under 
tbeir  charier  and  by-laws,  lo  try  and  determine 
Ihe  charee  made  against  him;  but  claims  that 
hemay.Tn  advance  of  anyaclioaon  their  part, 
procure  an  adjudication  by  the  court  as  to  tbe 
validity  of  tbe  by-lawa.  Ah  we  have  hereto- 
fore seen,  be  may  raise  this  question,  provided 
Its  enforcement  subjects  him  to  irreparable  in- 
Jury,  and  other  adequate  means  of  redress  are 
)XH  open  to  him;  but  in  such  event  only. 

It  is  claimed  by  tbe  appellant  that  the  action 
■  prematurely  brought,  ioaamucli  as  ibe  plain- 
tiff has  not  eibauated  bis  remedies  within  the 
■ociety  against  the  infliction  of  sn  unjust  pun- 
fcbmeDt,  and  that  bis  remedy  at  lew  ia  amply 
•offident  to  protect  bim  from  tbe  injury 
M..R.A. 


by  injunction  only  when  tbe  n 
clearly  appears.  The  plaintiff  voluninVily  Ire- 
came  a  memlrerof  the  defcodaot  society  under 
a  pledge  to  obey  its  rules  and  regulnlioni,  and 
so  long  as  he  voluiitariiy  continues  such  mem- 
ber is  bound  by  them,  unltss  he  is  subjected  lo 
some  legal  injury  for  vcbich  be  has  no  other 
redress  but  an  action.  It  affords  him  no  legal 
ground  of  complaint  against  ihe  corporaimo 
that  others  are  members  thereof  and  voluntarily 
obey  its  rules  and  regulations,  although  such 
action  requires  Ihem  lo  refuse,  under  cerlain 
conditions,  (o  traosact  business  with  tbe  plain- 
tiff. 

We  are  therefore  of  the  opinion  that  tbe  only 
relief  which  could,  under  any  circumstances, 
be  gmnled  lo  tbe  plaintiff  to  this  ac^tion  being 
a  judgment  restrainioe  the  defendant  from 
prosecuting  its  charges  for  violation  of  by-laws, 
and  as  this  involves  tbe  impositionof  a  penalty 
only  which  tbe  corporation  has  no  means  of 
enforcing,  no  ground  for  equitable  relief  has 
been  eatabltshed. 

It  also  appears,  In  addition  lo  the  absence  of 
ly  eeriousinjury  to  tbe  plaintiff's  rlcrbls  which 
raiehl  follow  the  infliction  ot  the  penalties, 
that  he  has  not  availed  himself  ot  the  means 
afforded  by  the  rules  ot  tbe  orjcanlzatton  to 
avoid  tbem.  He  rould  have  urged  the  invalid- 
ity ot  the  by-Iaw9;  his  ignorance  of  tbem;  bis 
exemption  therefrom,  as  tbe  manager  of  an  or- 
chestra, in  defense  of  tbe  charge,  or  in  pallia- 
tion thereof,  and  tbe  directors  had  power  lo 
icquit  him  and  remit  or  reduce  tbe  flues. 
Without  waiting  to  see  what  the  actton  of  tbe 
t)oard  might  be.  he  assumes  that  he  will  be 
found  guilty,  his  defense  diareaarded,  bis  ex- 
cuses ignored,  and  that  tbe  punishment  will  bo 
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Inflicted,  The  case  Is  qui le  barren  of  ev Idenee 
teudltig  to  show  Ibat  any  Injury  Is  reasonably 
Itkely  to  bappen  to  hira.  We  hare  Dot  been  re- 
ferred to  any  autbnnlies  holding  that  an  action 
in  eigully  vill  be  sustamed  under  «uch  ciicutn- 
Bttini^g.  Even  in  the  case  of  offences  inTolviug 
tbe  penalty  of  eipulaion  from  similar  soeie lies, 
actions  bave  been  mnlnlained  lo  enjoin  such 
eocietiea  from  denying  Ihe  privileges  of  mem- 
bership to  a  party  expelled,  oulj  .after  action 
by  the  society  expelling  such  members  has 
been  had.  No  case  has  been  cited  where  an 
injiiDClion  baa  been  granied  in  antlcipalton  of 
Buch  an  eTcnt.  and  we  Ibiuk,  within  settled 
rules,  tbnt  suit  in  equity  for  such  a  purpose  la 
not  mainlHinsble.  Hvrst  v.  JVsw  York  Piv- 
duce  Exchange,  100  N.  Y.  605,  1  Cent  Bep. 


260;  JtthtT  T.  Eeane,  L.  R.  11  Cb.  DIy.  85Sj 

LabmieJmrfv.  KaTlc^Vihamdifft,  L.  R.  18  Ch. 
Div.  S4Q:  Oregg  v.  MrutaehutetU  Medical  So- 
ciety, 111  Mass.  IM:  ftopfe  v.  Brie  Co,  Metrical 
Soeiet//,  ii  Bnrb.  BTO;  Wei/e  y.  Burke.  58  N. 
Y.  118;   Well  ».  Jfevi  York,  10  Paijte,  689. 

We  practically  held  in  the  Bunt  Cote,  that 
tbe  remedy  by  mjunction  could  not  lie,  as  do 
violation  of  plaintiff's  rights  bad  bappened.  or 
may  ever  happen,  and  no  injury  thereto  ia 
threatened  Id  such  a  aense  as  justifies  a  pre- 
ventive remedy,  and  tbe  rule  tbere  adopted 
must  govern  this  case. 

ThejudgmcnttoftheeotirUieloaihouldber^ 
wrtcd  and  a  ntw  trial  erdend,  teilh  eotU  1$ 
abide  the  evsnt. 

Ait  coDcur. 
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FORT   WORTH  A  RIO  GRANDE  R. 
CO.,  Appt., 

Sarah   G.  JENNlNOa 

(....TBI.....) 

1.  Bnilding  Knother  railroad  on  a  por- 
tion of  the  luiaaed  right  of  way  of  a  oom- 

pany  nhich  has  acquired  bd  eaeemcDt  only  [n  the 
iBnd  creates  an  addulonal  servitude.  Bod  lira  con- 
sent of  the  owuer  of  the  land  must  flrat  be  ob- 
tained and  QompensBtloQ  nude  u>  him  for  tbe 

B.  A  dereot  In  a  petition  setting  up  a  claim 
for  damutiea  which  are  too  remote  tofumlah  a 


A  PPEAL  by  defendant  from  a  Judgment  of 
Li.  tbe  District  Court  for  Tarrant  County  in 
favor  of  plaintiff  in  en  action  to  enjoin  defend- 
ant from  constructing  lis  road  along  and  upon 
a  rlgbi  of  wa^  granted  to  anotber  compaity 
without    making   cctnpensatiou    to    plaintiff. 


Tbe 


Sort.— Omnt  of  right  of  icay  to  ToOroad;  tnterett 


A  nillroBd  company  taking  iand  for  Ita  rtgbt  of 
war  If  not  the  absolute  owner  of  the  land  taken, 
but  takes  and  holds  the  right  to  oooupy  It  for  cer- 
tnln  purposes.  Trowbridge  v.  BrooUloe,  8  New 
Box.  Rop.  TBI.  141  Mnas.  loS. 

Tticra  is  no  legal  prteumption  that  Ita  oocupanny 
extends  tn  tbe  f  uU  legal  llmll.  Fhlladelphla  &  a. 
».  Co.  V.  Oben,  1  Cent.  Kep.  SU,  109  Pa.  IW. 

The  grant  to  a  railroad  ol  a  rigbt  of  way  conveyg 
to  It  a  mere  easement  and  oothlng  more.  VertnUya 
T.  ChloBRO,  M.  *  St.  P.  R.  Co.  M  Iowa,  BIL 

And  where  It  oonveys  the  rljrht  of  way  "for  ail 
pomosea  cmnneqled  with  the  construction,  use  and 
occupation  of  said  railway,"  It  llmlla  the  grant  to 
thattsllwayand  Ita  purposee  alone.    Id.  807. 

A  railroad  company  baa  no  power  or  liirht  to 
grant  an  easemeut  even  of  a  foot-way  along  or  by 
the  side  of  its  tmcha.  and  no  prescriptive  right  or 
presumption  of  such  grant  can  beasaerled.  Sapp 
V.  North,  Cent.  R.  Co.  M  Md.  UB. 

Whilemerenoniiser  will  not  defeat  orlmpalr  the 
location  of  a  railroad  (Bsrtow  v.  Chicago.  H.  I.  ft 
P.  H.  Co.  28  lowB,  ns;  Noll  v.  Dubuque,  B.  &  H.  B. 
Co.  X2  Iowa,  U;  Heetonville.  M.  ft  T.  Paaa.  K.  Co.  v, 
Philadelphia.  89  Pa.  £101.  yet  It  msy  be  defeated  by 
pennlttlnjr  another  company  to  take  .land  and  ao- 
tuallT  cooBlruct  Ita  road  thereon.  t'heHipcakeAO, 
Canal  Co.  v.  Baltimore  &  O.  R.  Co.  t  t^ill  ft  J.  t:  Ooe 
V.  New  Jersey  M.  B.  Co.  28  N.  J.  Eq.  100. 

A  parol  llccnso  granted  by  tbe  company  t«  an- 
Other  corporation  to  pass  over  the  locution  of  Its 
road,  or  to  otherwlsa  uaa  It.  la  revocable  at  any 
time,    niloota  Oenc.  a.   Co.  t.  Godfrey.  It  III.  eOO: 

bL.R.A. 

See  aim-  20  L.  R.  A.  44:1. 


Pennsylvania  R.  Co.  r.  Jones,  SO  Pa.  41T;  Heyl  T. 
Pblladelpbia,  w.  ft  B.  R.  Co.  U  Pa.  M. 

A  railroad  company  sbould  bave  such  sole  and 
exclusive  control  ot  tbe  land  witliln  lbs  lines  of  Its 
road  as  shall  enable  It  so  to  keep  It  aa  toexoludeall 
probability  of  any  aooldept  resulting  from  any  out- 
side interference  with  such  possession.  Hayden  r. 
SklUlngs,  9  New  Bng.  Kep.  ITO,  78  Ue.  118L 

The  mere  right  of  way  of  a  railroad  corporation 
cannot  be  sold,  even  on  eieoutlon,  to  one  wbodoea 
not  own  the  franchise^  Bast  Alabama  H.  Oo.  T, 
Doe.  114  D.  a.  SiO  (»  L.  ed.  US). 

A  rallroHd  company  cannot  so  lease  or  transfer 
Ita  Interest;  under  Its  tranohlsea  as  Co  rid  Itaelf  ot 
liability  lo  the  owner  of  land  from  which  It  has  a 
right  of  way,  for  the  Improper  use  of  It.  Baokua 
V.  Detroit.  W.  T.  ft  J,  H.  Co.  Tl  Mich.  MS. 

A  mllTDad  company  cannot  transfer  to  an  Indi- 
vidual or  a  Arm  Its  franchise  as  a  common  carrier 
over  a  part  of  Ita  reute.  with  a  vtew  and  for  the  pur- 
pose of  enabling  the  grantee  to  operate  tbe  road 
thereon  as  private  property  and  eieluslTelyforUio 
purpose  of  his  private  bualnees.  Fanning  T.  Oa- 
borae.BCent.  Rep.  i65,]CSN.  T.  441. 

The  Texas  ft  I^ltlc  RallroRd  Company,  under 
the  Act  of  Congress  of  Hnrch  B.  ISTI,  end  tbe  Sup- 
plementary Act  of  Uay  I.  1B7S,  had  no  pow^  ta 
transfer  its  owe  land  grant,  road  and  franchtsea, 
or  a  section  thereof,  to  another  corporation.  Tha 
power  to  make  sutib  a  sale  waa  not  Included  In  tha 
power  given  to  Issue  construction  and  land  bonds, 
and  execute  mortgagee  to  secure  then,  on  the  land 
grant  and  other  lands  the  oompany  might  aoquira. 
Southern  Pao.  B.  Co.  T.  StQuibet(H.  lUBILB.* 
Corp.  L.  J.  m. 


nCooglc 


Fort  Wortb  A  Rio  Okajide  R.  Co.  t.  JsuNiNafl. 


Mtmrt.  jJolm  D.  Tsmpleton  and  H^da 
Jennlngm,  for  appellee: 

A  grsDl  of  tifibt  of  wa;  to  a  railroad  or  Ita 
■nccedaora  coofers  no  autlioritT  on  such  rail- 
road tocoDve;  aoy  part  of  said  right  of  waj 
except  to  Ihe  purchasers  of  its  fraDchises,  etc. 

Ea»t  Alabama  li.  Co.  v.  Dot.  114  U.  8.  840 
(29  L.  ert.  138);  PlaU  T.  ftninyiMnw  Co.  1 
Went.  Rep.  11.  48  Obio  St.  SS*),  2S  Am.  & 
Eng.  R.  R.  Cas.  1S9;  Supp  ».  Northern  Cent. 
R.  Vo.  61  Md.  fil;  Intemat.  dt  9.  N.  B.  Co.  v. 
^niitA  Co.  05  Tex.  21. 

The  deed  of  risht  of  way  from  appellee  to 
the  Texas  Is  Paciflc  Railway  Companj  — 


.    .n  of  aof  other  railroad  thereon  would 

n  addilional  burden  for  which  L)ie  grantor 

would  be  entitled  1o  damages. 

PlaU  V.  Pmnnlvaiiia  '(Jo.  tttpra;  taa*  A 
Paafie  R.  Co.  t.  Dutreti.  57  Tex.  48;  SojtJtem 
Bte.  H.  Co.  T,  Reed,  41  Cal.  258;  Vermilya  v, 
Chicago,  M.  dtm.  P.  R.  Go.  eo  Iowa,  800,  65 
Am,  Rep.  279:  Tutt'v.  Port  Royal  d  A.  E. 
Co.  28  8.  C.  888;  Smh  Jertq/  Zinc  A  Iron  Co. 
V.  Merri*  CanalABkg.  Co.  1  L.  R.  A.  1B8,  44 
N.  J.  Eq.  888;  hnlay  t.  Union  RTuneK  R.  Co. 
2«  Conn.  249;  Pierce,  K.  R.  260,  498,  497. 

If  laid  Fort  Worth  It,  Rio  Grande  Knilroad 
bad  been  rooslrucled  over  said  Texas  &  FadSc 
right  of  way  it  would  bare  been  a  takiug  of  or 
damage  to  plaintiff's  land,  and  she  bad  the 
right  lo  reatrain  it  hj  injuncLion  wiibout  allcg- 
tng  in  bei  petition  that  aiipellant  was  iosolreut 
or  that  her  damages  would  be  irreparable. 

Teias  Const,  art.  1,  §  17;  Oulf.  0.  A  8.  F. 
R.  Co.  M.  Eddint.  80  Tex.  868;  Oiilf,  O.AS.F. 
B.  Co.  T.  FnUer,  88  Tex.  487;  Tait  y.  O.  H.  A 
'     \.  R  Co.  Id.  228:  2  High,  Inj.  g  622  «i  w?. 


Plaintiff  is  entitled  to  damage  l>v  n 

"~■'-^t's  railroad  a 


of 
n  of  defendant' 
»  street  or  streets  on  which  plaintiff's  tots  ahul, 
■Itbongt]  Bucb  lots  may  he  remote  from  such 

I  F.  R.  Co.  V.  Eddiiu,  Gulf.  0. 

__  _ _      T.  FuUa-  and  Tait  v.   Q.  H.  A 

8.  A.  R.Co.  fupra;  Tni.ity  A  8.  W.  R.  Co.  v. 


GiUf.C.  A  8.  I 
A8.kRCo.T. 


Sntberlatid,  Damages.  429, 434. 
Collmrd,  J.,  delivered  the  opinion  of  the 
The  eonveyance  of  plaintiff  to  the  Texas  & 


veit«d  in  the  company  a  perpetual  easemeni 
for  the  purposes  ol  Tight  of  way  for  its  road. 
Pierce,  Railroads,  180. 

The  fee  was  not  conveyed,  but  remained  in 
Ibevendor.  Thttcompanj,  having  constructed 
its  road  on  the  right  of  way  designated,  and 
operaiing  the  same,  transferred  a  part  of  Its 
ngbt  of  way,  between  its  track  and  adjacent 
lots,  b>  appellant,  the  Fort  Worth  &  Rio 
Qrande  Railway  Company;  and  the  latter  Com- 
pany bas  taken  steps  to  build  its  road  on  this 
■trip  without  compenstllion  to  Mis.  Jennings. 
wboae  ad]BC«ot  lots  will  be  injured  or  damaged 
by  depreciaUon  in  value,  if  the  road  Is  built. 
Can  this  be  donef  Tbe  direct  question  has 
Mt  been  decided  in  this  State;  bnt  kindred 
qnestioDB  bave  been  decided  and  dlscimed  by 
8L.B.A. 


InIhecBseof.H(>u(ff7n  A  TO.  R.CO.-v.  Odum, 
68  Tex.  858,  Juttiee  Gould,  delivering  tbe  opin- 
ion, says;  "The  use  of  a  street  by  a  railroad, 
however,  la  not  ordinarily  inconsislent  with  tla 
continued  use  for  the  common  purpose  of  a 
street.  The  authorities  are  numerous  and  con- 
clusive that  such  an  addition  to  Ibe  uses  of  a 
street,  the  fee  being  in  the  public,  if  authorized 
by  the  Legislature,  gives  the  lot  owner  no  right 
to  compensalioD,  altbough  bis  casement  in  tbe 
street  be  thereby  partially  impaired  and  his  lots 
rendered  k'ss  valuable.  Tbe  regulation  or  en- 
largement of  tbe  use  of  the  aireet— tlie  property 
of  the  State — by  the  Legislature  is  not  a  taking 
of  prnperty,within  the  meuningof  tbe  Conatilu- 
lion  01  1859.  aiihough  tbe  lot  owner  may  there- 
by suffer  incideoittl  or  consequential  iocon- 
Tcnience  or  Injury." 

Tbe  CoDsliCuliun  of  1869  provided  that  "no 
person's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  being 
made,  unless  by  the  consent  of  such  person." 
Const.  1889,  art.  1,  ^  14;  2  Pssrhal,  Dig,  IIOl. 

The  owner's  rights  in  properly  are  better 
guarded  under  the  Cunsiitiitlon  of  1878.  It 
decliireB  thnt  "no  person's  property  shall  ho 
takeo,  damaged  or  aratroyed  for,  or  applied  to, 
public  use  without  adequate  coinpensaiion  be- 
ing made,  unless  by  consent  of  such  person." 
Const.  1876,  art.  1,  §  17, 

Con9truiag  tbis  language,  it  has  been  held 
that  the  term  "pro^rty"  as  here  used,  means 
"not  only  the  tangible  thing  owned,  bnt  also 
every  right  which  accompanies  ownership,  and 
Ih  its  incident."  and  that,  where  the  construction 
of  a  railroad  Inflicts  an  Injury  tosuch  property 
not  common  to  all  other  property  in  the  same 
community  by  reason  of  the  ceneral  fact  of  tbs 
existence  of  the  railway,  then  such  property 
maybe  said  to  be  damaged,  for  which  ther» 
must  be  compenBation  to  the  owner.  Gulf, 
C.  AS.F.  R.  Go.  V.  Fuller,  63  Tex.  467. 

The  court  afflrme"  "  '      ' 

in  favor  of  tbeownt 


In  another  later  case,  decided  at  the  Galves- 
ton Term,  1889,  Jtutiee  Gaines,  commenting 
upon  the  language  of  tbe  Conslitutioo,  says: 
"Under  the  provisions  of  other  Constitutions, 
which  merely  provided  compensation  to  the 
owner  for  property  taken  for  public  use,  it  bed 
been  a  question  whether  or  not  one  whose 
property  was  immediately  and  directly  dam- 
aged by  a  public  iniprovemenl,  though  no  pari 
of  it  was  appropriated,  could  recover  for  such 
damages.  .  .  ,  The  insertion  oF  the  worda 
'damaged  or  destroyed'  in  the  seclioo  [of  the 
Constitution]  quoted  was  doubtless  intended  lo 
obviate  this  question,  and  to  afford  protection 
lo  the  owner  of  property  by  allowing  him  com- 
pensation when,  by  the  construction  of  a  public 
work,  bis  property  was  directly  damaged  or 
destroyed,  although  no  part  of  it  was  actually 
appropriated."  Trinity  A  8.  W.  R.  Co.  v. 
Meadom,  7a  Tex.  84, 

It  will  now  be  seen  that  It  Is  tbe  law  of  Ibia 
State  that  there  need  be  no  taking  or  actual  ap- 
propriation of  property  to  entitle  tbe  owner  to 
damages  on  account  of  tbe  construction  of  s 


Texas  Sufbemb  CotrBT, 


Hat. 


niflrosd.  or  other  public  works  adjacent  there- 
to, liut  tbiLt  it  is  sufScient  if  tbe  property  be 
thereby  diiecily  and  specially  damaged,— depre- 
ciated in  value. — aa  a  result  DOl  commoa  to  all 
such  properly  io  tbe  ssme  community;  and  it 
will  also  l>e  seen  that,  where  land  has  once  been 
dedicated  to  tbe  public  as  a  highway,  it  cannot, 
even  upon  authority  of  the  Legislature,  be 
apiiroprinted  to  other  public  uses,  so  as  to  im- 
pose additional  burdens  upon  other  adjacent 
property,  without  adeijuate  cotupengHtion  lo 
tLe  owner.  Wood.  Railway  Law,  731  tt  mq. ; 
Pierce,  Railroads,  332. 

Tbe  righls  acquired  by  coodeninalion  of 
land  for  public  pun>oses  are  similar  to  those 
ordiourily  acquired  by  contract,  unless  other- 
wise stipulated  in  liie^eed.  Mills.  Em.  Dom. 
§§110.  Ill;  Pierce,  Railroads,  132. 

Tbe  use  of  a  sireet  for  a  horse-car  railway  is 
not  deemed  a  difTerent  use  from  that  inlendeti 
in  iU  oriKinal  dedication  asaelreet.  Texat  A 
F.  R.  Co.  V.  RoKdait  St.  S.  Co.  9i  Tex.  80. 

Tbe  appellant  contends,  in  this  case,  that  a 
transfer  of  a  part  of  its  right  of  way  by  the 
Texas  &  Pacittc  Railway  Company  to  the  ap- 
pellant did  not  ciintemplate  a  use  different 
from  tliat  ielcnded  in  ihe  deed  conveying  to  it 
the  right  of  way,  and  consequently  there  could 
be  no  addilional  burdtn  upon  plaiatill's  land 
by  tlie  buildine  aod  runniuK  of  defendant's 
road  tbcrton.  Wccunnoi  agree  to  Ibis  proposi- 
tion. The  deed  of  iLe  rigbl  of  way  was  to  the 
Texas  &  Pacidc  Railway  Company,  granting 
It  tbe  right  to  use  Ihe  same  pcipetually  in 
operating  its  road.  There  is  do  doubt  ibat  a 
\egn[  sale  of  tbe  franchise  and  roiid  would  carry 
everything  apjiurleoant  thereto, — the  right  of 
way  as  well  as  tbe  risbt  to  operate  the  road, 
and  take  lolls  for  freight  and  pa&sengeis;  but 
it  may  be  doubted  that  it  can  sever  a  part  of 
llie  cusement— nn  incident  of  the  franchise — 
from  the  fraiicbisc  itself,  and  convey  tbe  same 
lonnollier  coiniiany. 

It  bos  been  held  by  the  Supreme  Court  of 
the  United  Stales  that  "tbe  right  of  way  could 
not  be  sold,  on  execution  or  otherwise,  to  a 
purchaser  who  did  not  own  the  franchise." 
JCatC  Alabama  S.  Vo.  v.  Doe.  114  U.  H.  841  [29 
L.  ed.  137). 

The  same  doctrine  is  maintained  Id  Ohio. 
PhiU  V.  J'e7tTi»i/liania  (Jo.  43  Ohio  St.  228,  1 
West,  Rep,  11,  33  Am.  &  Eng.  R.  R.  Cas.  ];9. 

But,  niierc  one  company  sold  its  entire  right 
of  way  to  iinother  authorized  to  build  and  niain- 
tuiu  a  road  between  the  same  poiuls,  it  was 
held  that  the  owner  of  the  fee  was  not  injured 
or  allected  by  the  transfer,  and  that  be  could 
not  call  in  question  the  capacity  of  tbe  one  com- 
pany to  sell,  nor  Ihe  other  to  purcliase.  Oraltey 
T.  MijtneapotU&SLL.  it.  Co.  30  Alien.  541. 

A  railway  company  pledged  its  rood  and  ap 
purtenaoces  to  the  Stale.  The  road  was  sold 
to  satisfy  the  pledge,  and  Lane  purchased  oi 
section  of  the  road.  Without  deciding  wbelhi 
his  purchase  included  any  of  the  corporate 
franchises  in  conjunction  with  other  purchases, 
it  was  held  thut  a  sale  by  him  to  Ihe  Junction 
Company  passed  title  to  the  right  of  way,  pro- 
vided it  constructed  tbe  road  aa  required  by  the 
IJr^it  corporation.  Jvnetion  S,  Co.  y.  Raggla, 
7  Ohio  St.  I. 

.  Where  depot  grounds  were  deeded  lo  a  rail- 
way company,  and,  under  unction  of  the  I^eg- 
8UR.A. 


islature,  the  property  became  rested  In  another 
company,  it  was  held  that  Ibe  conditions  of  tbe 
original  sale,  lo  tbe  u>-e  of  the  Qrst  compau 
were   not  violated.     BouPiard  v.   Naa  Jen 
Cent.  R.  Oa.  2«  N,  J.  L.  IS. 
A  railway  company  made  an  assignment  of 


its  road  and  eSects,  which  was  adjudged  i 
by  tbe  courts.     It  was  held  that  purcliHse 


lUd 


sale,  whoaflerwards  mcorporaled, 
acquired  all  rights  of  the  old  company  under 
deed  to  the  right  of  way.  Pollard  r,  Maddot, 
"'I  Ala.  831. 

It  baa  been  held  that  the  interest  in  land  ao- 
quired  by  deed  lo  the  right  of  way,  within  the 
designated  route,  may  be  transferred  to  another 
railroad  company,  into  which  the  original  shall 
merge  or  consolidate  with  others  by  Tegislativa 
authority.  2/ea  Jersey  Jf.  R,  Co.v,  VanSyekU, 
ST  N.  3.  L.  4H;  Pierce,  Railroads,  ISO,  133, 
133.  496,  497. 

The  foregoing  four  cases  are  cited  in  Pierce 
on  Ratlroaas  in  support  of  tbe  doctrine  aa 
stated  in  tbe  test,  "that  a  railway  company 
.  .  .  may  convey,  under  authority  of  law,  to 
another  corporation,  tbe  interest  in  land  which 
it  has  acquired  by  purchase  for  u  right  of  way, 
to  be  used  J)y  tbe  purchaser  for  tbe  same  pur- 
pose." Ana  we  lind  that  none  of  tbe  casea 
support  tbe  proposition  that  a  railway  company 
can  sell  a  part  of  its  d^bt  of  way  to  anothpr 
compauy,  so  as  to  enable  both  conipanies  lo 
build  and  operate  two  roads  on  the  same  right 
of  way.  These  authorities  only  go  to  the  ez- 
lent  of  holding  that,  where  there  is  a  Icxal  sale 
of  tbe  road,  its  corporate  rights,  or  when  there 
Is  a  merger  of  roads,  or  where  one  road  is 
abiindoncd.andanollier  company  is  au I borized 
to  construct  the  road  on  the  same  line,  tbe  right 
of  way  may  pass  by  sale. 

It  may  not  be  nectssary.  in  the  case  before 
us,  to  decide  whether  a  railway  company  own- 
ing the  right  of  way  may  or  may  not,  with 
tbe  consent  of  all  interested  parlies,  sell  a  part 
of  it  without  at  tbe  sume  time  conveyiog  iu 
franchise.  It  may  be  only  necessary  for  us  to 
inquire  if  this  can  be  done  without  the  consent 
of  adjoining  land  owners,  without  compensa- 
tion, by  purchase  or  condemnation,  where  tlieir 
lands  are  damaged  specially,  and  not  in  com- 
mon with  the  general  putilic.  Appellant  cite* 
the  case  of  Uatdi  v.  Cincinnati  <E  i.  H.  Co. ,  18 
Ohio  St.  118,  as  sustaining  its  right  to  take  the 
stnpconveyed  to  it  by  theTeiasA  Pacific  Rail- 
way Company,  and  construct  its  rood  thereon, 
without  com  peosHiion  lo  plaintiff  for  additional 
damages  to  her  land.  The  land  of  plulniiB',  in 
the  case  cited,  was  appropiiated,  under  the 
right  of  eminent  domain,  lor  tbe  purposes  of  a 
canah  Thecanal  was  made,  and  used  for  many 
yearK  A  railway  company,  by  amicable  agree- 
ment, had  the  canal  company^  interest  in  the 
right  of  way  condemned  for  Its  use  aa  a  rail- 
way without  the  consent  of,  or  compensation 
to,  the  owner  of  adjoining  land.  Tbe  canal 
was  aliandoned,  and  the  tailrosd  constructed 
on  the  liiie.  It  was  held  that  the  easement  was 
not  abandoned  hy  the  canal  company  to  tbe 
extent  that  it  reverted  to  the  original  owner  of 
the  lend;  but  it  was  also  held  that  the  owner 
was  entitled  "to  recover  tbe  value  of  lands 
taken,  not  formerly  taken  by  the  original  con- 
demnation, end  also  a  fair  compensation  for 
additional  buidens  and   InooovenienOM,  Dot 
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1  to  the  general  public,  u  accru«l  to 

mm,  and  bis  eai'm  iTwslon  wbicb the eaMment 
wu  imposed,  bj  reasoQof  tbechaDfce  of  uses." 
We  do  not  see  In  wbat  respect  IbU  case  sup- 
ports Ibe  poskioa  of  appollant;  but,  if  it  is 
supposed  to  do  so,  it  was  overruied  in  tbe  later 
case  of  Ptatt  t.  PfnruyCtania  Oo.,  decided  in 
1885  hf  the  same  court,  which  is  a  case  almost 
exactlT  In  poiol  with  Uie  one  now  under  con- 
eidenitioD.  Tbe  Lake  Sbare  Railroad  Com- 
pany had  appropriated  by  condemnation  a  strip 
<if  ffiouud  100  feet  wide  Dy  1,200  feet  in  length, 
tuia  constructed  its  road  on  tbe  western  half, 
aloa^  which  the  road  was  operated.  For  a 
conaideralion  of  $7,500,  the  company  agreed 
with  another  railroad  corporation  to  let  it  have 
Iwenty-flve  feet  wide  of  the  unused  half  upon 
whicb  to  construct  and  operate  another  road, 
and  to  so  bold  the  same  in  perpetuity.  The 
second  road  was  built  and  operated  on  the  sur- 
pluB  twenly-five  feet,  but  do  coosideratlon  was 
paid  lo  the  original  owner,  whose  lot  w us  there- 
by damaged.  It  was  held  that  the  land  owner, 
by  the  flrat  appropriation  (where  more  land 
w'aa  appropriated  than  was  necessary,  an  ease- 
tnent.  and  not  a  fee,  having  passedl,  could  not 
be  subjected  to  tbe  occupancy  and  burden  upon 
such  surplus  of  another  common  carrier.  It 
was  also  held  that  the  orlj^inal  owner  could  not 
have  recovered  tbe  surplus  from  the  Grst  com- 
paaj,  but  had  the  right,  after  its  sale,  to  treat 
It  as  abandooed  by  the  first  company  for  its 
own  uses,  and  that  be  was  entiilpd  to  damages 
as  upon  an  appropriation  by  the  second  com- 
paDT,  It  was  also  noted  by  Ibe  conrt  Ihat  this 
faolaing  was  uiit  in  conflict  with  the  recognized 
ligbt  of  a  railway  company  to  sell  or  lease  ib 
road  wilb  ito  franchises.  43  Ohio  St.  a23,  : 
West  Rep.  11,  83  Am.  &  En^.  R.  R.  Ca* 
189. 


T.  Rvgale*  and  HaleA  y.  ancinnali  db  J.  R. 
Tbere  was  a  dissenting  opinion,  hoIdiDg  that 
tbeie  was  no  change  in  tbe  use  of  the  ea'iement, 
and  therefore  no  ailditionnl  servitude  upon  tbe 
owner's  laud;  but  we  think  the  reasoning  of 
the  majority  of  the  court  is  conclusive  and  just. 
It  cannot  be  doubted  tbnt  a  right  of  way  lo  one 
railroad  is  less  onerous  than  when  the  aatue  is 
grunted  to  two,  and  it  must  be  held  that  a  grant 
of  way  to  one  doea  not  authorize  it  to  operate 
its  road,  and  (o  convey  a  portion  of  the  unused 
way  to  another  company  for  the  same  purpose, 
without  tbe  consent  of  the  owner  of  adjaceut 


land  damaged  thereby,  and  without « 
tion  to  him  for  tbe  damaKU  so  caused. 

We  think  injunction  to  restrain  the  biiildinf 
of  tbe  road  by  defendant  until  tbe  plaintiff  whS 
compensated,  or  until  tbe  way  was  propeily 
appitiprlaled  under  the  law,  was  the  proper 
remedy.     Pierce,  R.ilmada,  167,  lUS,  230. 

Appellant  contends  that  tjie  court  "erred  in 
overruling  its  general  demurrer  to  plaintiff's 
petition,  berausu  so  much  of  said  perilion  as 
alleges  damage  on  account  of  the  contemplated 
construction  and  operation  of  defendant's  rail- 
way across  Hill,  Ochiltree,  Ballinger  and  Cen- 
ter Streets,  to  property  not  abutting  oa  tbe  right 
of  way  of  the  Tesas  &  Pacific  Railway  Corn- 
pany.  sets  up  a,  claim  for  damages  too  remote 
to  furnish  a  basis  for  an  action;  and  the  iQ> 
Jury,  it  any,  is  no!  special  to  plaintiff."  It 
tbere  was  error  In  this  part  of  plaintiff's  peti- 
tion, It  being  good  in  other  respects,  a  general 
demurrer  wotSd  tiot  reach  the  defect. 

TliC  judgment  of  the  court  restrained  defend- 
ant from  building  its  road  on  the  part  of  the 
Texas  &  Pacific  Railway  Company's  right  of 
way  running  through  any  portion  of  blocks  13, 
IS,  25  and  29  of  Jennings'  South  Addition  to 
the  City  of  Fort  Worth,  and  also  that  portion 
of  tbe  right  of  way  occupying  Hill  and  Center 
Bireets,  at  the  intersection  of  said  streets,  t)e- 
tween  the  center  of  said  railway  track  and  said 
blocic  S9.  The  judgment  awards  and  fl.tes  no 
damages,  but  prohibits  the  building  of  tbe  road 
without  tbe  consent  of  tbe  plaintiff,  bis  heirs 
or  ossigos,  Hrst  bad  and  obtained,  or  without 
proper  apprnprlaiion  of  tbe  same  under  the 
laws  of  the  Slate.  Hill  and  Center  Streets  in- 
tersect at  tbe  corner  of  block  29,  where  the  richt 
of  way  cuts  off  a  comer  o(  tbe  block.  The 
bloek  abuts  on  the  side  of  the  right  of  way  on 
which  defendant  proposes  to  build  its  road. 
We  cunnot  say  that  there  would  tie  no  diimnge 
to  phiintifT  by  tbe  construction  of  tbe  rond  at 
this  point,  90  causing  additional  obstruction  in 
these  streets  Tbe  question  of  the  amount  of 
damage  must  be  settled  by  the  parties,  if  they 
consent,  or  in  the  proceedings  of  condemna- 
tion, if  defendant  resort  to  that  method  of  ap- 
propriation, as  allowed  by  tbe  judgment.  Our 
conclusion  is,  tbe  judgment  of  tbe  court  ought 
to  be  afllrmed. 

Sta,jrtoit,  Cft.  J.: 

Report  of  commission  of  appeals  eitamlnefl, 
tbclr  opinioD  adapted,  and  Uie  judgment  af- 
firmed. 


MICHIGAN  aOPREME  COURT. 


Jamei  T.  FLAHERTY 
Uichael  MORAK,  Appt. 

( Mich ) 

A  ftenc*  erecstoil  mallcloiwlr.  and  with  no 
ottaer  purpose  (han  to  shut  out  the  Itglit  and  olr 
trran  a  n^htrar's  wtndow.  Is  a  nulsanoe. 
<SilB7  10, 1W0.I 

APFBAI.  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Kent  CounQ'  Id  favor  of 


complainant  in  a  suit  brought  to  enjoin  the 
maintenance  of  a  certain  fence.     AMriiied. 
Tbe  case  sulllcienlly  appears  in  the  opinion, 
Mr,   Ii,  E.  C»rroU  for  defendant,  appel- 


Long,/.,  delivered  the  opinion  of  the  court: 
The  ^rties  to  this  cause  own  adjoining  lots 


also  2 


L.  E.  A.  141. 


HicHiaui  ScFREUB  Court. 


11at» 


Digrare  Streela,  and  tttederendsnf  b  lot  adjoin- 
ing It  OQ  tlie  Dortb,  botb  eAlendiog  westerly  to 
an  allejr  Id  the  rear.  Tbe  Ifae  of  tbe  lots  was 
eatabliabed  before  eitber  of  Ibe  patties  pur- 
cbaeed.  The  defendant  built  a  iiouse  iM>me 
years  ago  near  the  north  line  of  his  lot,  and 
Btaudiog  back  some  distaoce  ftom  tbe  street. 
He  ocoopies  this  property  as  bis  borne.  In 
August,  1IJ88,  the  cooiplaioant  cummcoccd  tbe 
ereetioD  of  a  bouse  on  tbi'  front  end  of  his  lot. 
it  was  to  be  a  double  bouse,  faeine  Lagrave 
Street,  and  the  north  wall  being  laid  aboulfour 
feel  from  the  line  between  the  two  lots,  the 
front  wall  being  much  nearer  Lagrave  Street 
than  defendant^  houee.  After  the  foundation 
wall  waa  laid,  tbe  dcfeodant  built  a  screen  or 
board  fence,  about  ten  feet  io  height,  along  the 
line  of  tbe  lots,  but  upon  his  own  premiss,  ex- 
ten<ling  from  the  front  wall  of  the  complain- 
ant's house  backward  the  whole  length  of 
CO  in  pin  i  cant's  house.  It  is  claimed  by  the 
complaiimnl  that  tbe  screen  or  fence  was  built 
maliciously,  aod  for  tbe  purpose  of  darkening 
his  (complainant's)  rooms,  and  for  no  useful 
purpose.  Tbe  bill  Is  filed  to  compel  the  de- 
fendant t«  remove  such  fence.  On  tbe  bear- 
ing in  the  court  below,  the  court  decreed  such 
reuiovol  wilbin  sixty  days  from  the  decree,  and 
per]Hilually  en joioed  tbe  defendaDi  from  build- 
ing or  malntainiog  such  a  screen  or  fence. 
Frnm  this  decree  defendant  appeaia. 

The  testimony  was  taken  in  open  court,  and 
theii'  Eceoia  but' little  dispute  of  fact,  except  as 
to  llie  rootive'wbich  induced  the  defendant  to 
build  such  a  fence.  It  appears  that  while  tbe 
complainant  was  building  his  bouse,  and  dur- 
ing the  lime  the  foundation  wail  was  being 
placed,  the  wife  of  tbe  dcfeodnnt  came  up  and 
saw  Mrs.  Flaherty  near  there,  and  Inquired  if 
the  coDipIalnanl'a  house  was  to  stand  so  near 
tbe  street,  and  being  advised  that  it  was.  sbe 
remarked  that  il  would  spoil  tbe  looks  of  their 
place  and  shut  oD  their  ^outh  view,  and,  if  it 
was  so  built,  she  would  build  a  board  fence  bc- 
Iwuen  Ihtm  twelve  ieet  high.  Soon  after  this 
talk  Ibe  fence  was  built.     Posts  were  put  In 


In  about  four 
as  tbe  proofs  show,  darkens  bis  rooms,  aodob- 
atructa  tbe  light  and  air.  The  defendant  claims 
not  to  have  known  much  about  the  erection  of 
the  fence:  but  it  is  sbown  that  bo  brought  the 
posts  Ibcre,  and  paid  Ibe  bill  presented  for  Its 
coDstruclion,  though  his  wife  looked  generally 
to  the  height  and  character  of  tbe  fence  while 
it  was  being  built.  It  is  not  profitable  to  recite 
the  evidence  given  on  the  bearing.  The  only 
excuse  made  by  the  defeose  for  Its  erection 
comes  from  the  wife  of  the  defendant,  who  tes- 
tifies that,  while  the  walla  of  tbe  complainant's 
bouse  were  being  erected,  she  met  Mrs.  FU- 
herty  on  tbe  comer  of  the  lawn,  and  inquired 
if  the  house  was  to  come  so  near  tbe  street  as 
that,  and,  bciog  told  that  it  did,  sbe  responded 
to  Mrs.  Flabcriy:  "Don't  you  know  that  you 
are  going  to  injure  tbe  property  on  tbe  street, 
and  Injure  ourselves  entirely!"  when  Mrs.  Fla- 
herty said:  "We  are  building  Ibe  bouse  fori — 


tald:  "Very  well.  We  will  build  S  fence  for 
ourselves,  and  we  will,  make  it  twelve  feet 
high."  Soon  after  this  tbe  fence  was  built, 
and  has  ever  since   been  so  kept  and  tnaia- 

taioed. 

Mis.  Moran  says,  upon  an  inquiry  being 
made  as  to  who  maintains  it:  "I  do,  for  my 
own  benefit, — to  keep  tbe  neighbors  from  look-  " 
iog  throuzh  mj  house,  and  to  proiect  my  lawn. 
It  is  not  pleasant  to  live  in  a  bouse  where  folks 
can  look  right  through  it,  and  have  another 
house  dowo  in  front  of  you,  that  you  cannot 
sit  down  by  a  window  unless  your  neighbors 
can  see  you.  There  are  limes  when  fotewant 
to  be  alone  in  their  own  bouse;  and,  further- 
more, I  want  that  fence  to  plant  vines  on." 

The  animui  of  the  whole  matter  is  plainl; 
discernible  from  (be  testimony  of  Mrs,  Moran. 
Tbe  complainant  had  built  bis  house  standing 
somewhat  nearer  the  street  than  defendant's 
house,  so  that  Mrs.  Uoran's  view  was  ob^ 
Binicted  towards  the  sooth,  and  sbe  thought  it 
hurt  the  looks  of  her  place.  It  is  very  evident 
that  the  fence  serves  no  useful  or  needful  pur- 
pose, aod  was  built,  and  is  now  mainiained, 
out  of  pure  malice  and  spite.  Tbe  case  comes 
so  squarely  within  the  opinion  oT  Mr.  JvMice 
Morse  in  Burke  v.  Smith,"  V»  Mich.  380,  15 
West.  Rep.  S71.  that  I  shall  not  discuss  the 
questions  of  law  involved.  It  was  there  held, 
by  an  equal  division  of  the  court  as  then  con- 
stituted, that  "a  fence  erected  maliciously,  and 
with  no  other  purpose  than  to  shut  out  ttis 
light  and  air  from  a  neighbor'a   window,  is  ft 


I  fully  approve  of  the  reasoning  of  Mr,  Ju»- 
tiee  Morse  in  that  case,  and  rest  this  caw  upon 
tbe  reason  there  given  by  bim. 

The  decree  mtat  be  u^oTrud,  uitA  amM. 

Tbe  oilier  Justices  concurred. 


•The  UDanlmoua  deobton  of  theconrt  Id  this  oas» 
bavlnff  by  the  adopUon  of  tbe  opinion  of  JUr.  Jiu- 
1{C£  Uotse  In  Hurke  v.  Smltli,  16  WeU.  Rep.  STl.  l» 
Mich.  3K),  DOW  miUte  It  for  the  ftnt  time  tbe  Jaw  of 
the  court,  wUch  It  was  not  befora.  beoause  the 
court  was  Id  tliat  case  equally  divided.  It  become* 
Important  to  publish  ttiat  opinion  In  oonnectloa 

By  rcasoD  of  the  oioseueaa  of  the  question,  and 
the  oODfllct  of  decfslons  upon  It  In  dtlfereot  juris- 
dlctlona.  the  opinions  of  otiier  members  of  ttis 
oourt  Id  oppOBltlOD  of  that  of  JHr.  Jiisttct  Morse  sr» 
also  glTen  here.   [Bep.] 

MoBSS.  J.: 

The  parUes  to  tbia  suit  own  adjolnlns  Iota  In  the 
CilT  of  Kalamaxoo.  Hie  oompIahiaDt  buot  two 
dwoUlng'-taouReB  on  bta  lots  for  tbe  purposes  of 
rental:  one  bouse  fnMila  on  Park  Street,  the  other 
upoD  Osbom  Street.  These  bouses  came  up  wlihln 
about  two  feet  of  the  line  between  him  aDO  the  de- 
fendanL  Wben  these  bouses  were  built,  Btnlth  had 
R  house  on  his  lot  fronting  on  Park  Street,  with 
room  for  a  driveway  between  hla  bouse  and  oom- 
plalDont's  premises.  Atxnit  tbe  time  oomplalnant 
erected  hU  bouses,  Smith  built  b  house  on  his  lot. 
frontlaa  OD  Oaborn  Street  Complainant's  bouses 
were  about  fourteen  feet  front,  with  a  slnsle  tier 
of  rooms  runnluK  baok  from  tbe  street. 

These  parUea  got  Into  a  qiuurel,  and.  as  s  iceult 
of  petty  annoyanaea  on  both  sides,  tbe  defeodaot 
fiaally  put  up  a  soieeD  or  feuoe  Id  front  of  the 
lower  side  windows  of  tbs  ooioplalnant,  sa  It  Is 
claimed,  ooverlnr,  obeourhifr  and  dsrkeDlDS  Urn 
aamo,  aod  shutting  out  tbe  llgbt  and  air tlierefTom. 
Tbe  evidence  shovs  these  aoreena  to  be  two  In  Dum- 
ber, and  about  eleven  feet  high,  ooming  up  to  tbe 
top  of  the  lower  windows  of  oomplslnant^  bouses. 
They  were  built  b;  aettlDg  posts  m  the  ground  and 


Flahebtt  t.  Morah. 


naflliic  beards  agalnat  Uiem.   tbtj  i 


Smitb  olalms  tbaC  he  did  not  wlib  tbe  (Kjcupanta 
of  cmnplaiDaaCa  houset  to  goia  Into  tbe  wlnaowB, 
or  to  witiKSS  Che  setting  ouC  of  and  InUi  MirlB^ee 
Of  hia  famllr  U  tbe  borae  block  bealde  tl~  ~  ' 


Ulthtaut  of  Burke's  windovs.    ItLlokthere  was 
DoiblDBbut  malice  111  fals  motlvea. 

Tbe  oompbilDiDl  Blee  bla  bill  of  oomplalnt  allcft- 
IDK  tbe  oirnenhlp.  value  and  use  of  tbe  property 
beioagiag  to  bim,  tbe  desbrablllt;  of  tbeee  houses 
for  Tculal  to  [amilles  being  averred  BgcoDglttutlng 
Ibelr  chief  ralue.  He  allwes  that  these  screens 
««■:«  umutensarllr  elected  frAm  mnlldoua  ma- 
lices, and  for  tbe  eipT«M  and  Bvoired  purpflee  of 
darkenlni'  tbe  wladowi  of  his  two  houses,  and  cut- 
tbiii  off  tbe  light  from  entering  the  wladowaof  said 
taouaes.  obetruucing  the  view  trom  them,  and  there- 
by iQjurlQg  ibcvalueof  thebousea;  averathat  Uiey 
•re  an  Intolerable  nulseiice,  tbat  by  their  eilstenoe 
llgbtand  air  are  prevented  from  freely  entering 
hM  bouaoL  tbe  view  from  the  windows  Is  wholly 
obetruoted  and  out  off,  the  looks  and  appearanoe  of 
tbe  boiuca  greatly  Injured,  their  donrabillty  aa 
bomea  greatFy  kesened,  their  rental  vnlue  depre- 
otBted.  and  their  actual  market  valae  reduced  more 
(ban  $500;  prayatbattbesald  screens  may  be  abated 
Ad  ■  miEoAiiM.  amt  a  pttpetUEl  Injunction  tt]''^wwi 
jatwn  or  renewal  of  the 


Ae  oooit  beknr  granted  the  pi&yer  of  complali 
antlbUL 

nieaeaoreras  are  erected  entirely  upon  the  lot 
at  tbe  defendant;  and  he  appeals  to  this  oouri, 
olalnilng  that  be  baa  a  perfect  rimht  to  erect  and 
malntam  (taem,Bnd  that  the  question  of  bl^ 


It  must  be  taton  tor  gran  ted.  In  dlsiHwiInK  of  this 


a  of  a  fenoei  or  for  any  other 
or  ornamental  purpose.  Tbe  preienae  mat 
Hmt  were  built  to  keep  prv log  eyeefrom  observing 
what  waa  gohig  on  In  the  houses  or  yard  of  the  de- 
feodaat  Is  not  supported  by  tbe  proors,  Tbe  evi- 
dence la  oleai  to  my  mind  that  malice  aloneentered 
Into  the  reason  and  motive  of  their  erection.  The 
proofs  are  oonoluaire  upon  this  subject. 

It  la  adndtted  by  the  oouosel  for  tiie  complainant 
ttaat  b0  would  have  no  redieaa  bad  the  defendant 
aaeeted  bouses  or  uoefQl  buUdlngs  or  structures  ss 
Dear  to  eomplalnanfa  llneaa  these scroens  are,  even 
tboDsb  tbe  oonaequent  damage  of  such  ereclion 
wonldbave  been  aa  great  or  greater  tbaa  It  has 
been  and  now  Is  from  tbe  effect  of  these  screena 
npon  tbe  dwellings  of  oomplalnaot.  In  every  reapeot 
hero  oomplalned  of. 

But  hladontentton  la  that  (bfse  aereens  bdng  a 
damage  to  the  bouaea  of  oomplalnanr,  aad  b^ng 
erected  for  no  good  or  useful  purpose,  but  with"-' 


_„,  .0  the  proper^ 

uut  equity  will  causa  tbeir  removal  nuu  unjuia 
tbelr  future  erection  or  oontlnuance.  Be  Invokte 
tbe  ]es«l  maxim  that  "every  man  In  tbe 


own  picpmty  muat  avoid  fnlnrr  to  bis  neighbors' 
pnpoty  aa  much  as  poslble,''  and  argu«e  that 
whOe  It  la  true  that  when  one  puiauea  a  strictly  le- 

erlsht,  bis  moUvea  —  " '-■  — 
a  right  to  build  an 
Isas  atniatnre  for  tbe  i 


neighbor.   The 


puiaues  I 

nattTlal,  jin,  uu  uuiu 

and  maintain  an  entirely  use- 
be  sole  purpoeeot  Injuring  bis 
argument  baa  force,  and  appears 
Ejlgbt  of  tbe  moral  law.  that  ought 


who  In  making  a  new  work  upon  big  owD  estate 
naea  bla  rlgbTwlthant  treapasslog  either  ar-'—' 
aiy  taw,  oustom,  title  or  possession  wblcf 


iTwlthant  treapasslog  either  agnlni 
jrtom,  title  or  possession  wblcb  ma 
loanyaervicetowardshlsm'  ' 
"'"*"-  **•-  A— .«««-  which 

it  be  thai  h( 


notanawenbletor  the  damturaa  which 

"- — -  "lereby,  unlma  it  be  th  i 

r  with  a  view  to  hurt  others 


dOM  not  permit  tbe  owner  of  land  to  do  an  act  upon 
Ids  own  premlseafor  the  eipreas  purpose  of  Injur- 
ing bla  nelgbbor,  when  the  act  briogi  no  profit  or 
•dvaniage  to  blmselt. 


malicious  and  uojuatiflable.  The  moral  It 
posea  upon  every  man  tbe  duty  of  doing  untu  uui- 
enaa  be  would  that  they  should  do  unto  him.  And 
the  oommon  iawouglit  (o,  and.  In  my  opinion  doea, 
require  him  to  so  use  bis  own  privileges  and  prop- 
erty aa  not  to  Injure  tbe  rights  of  otbers  mallrjoos- 
ly  and  without  neceeslty. 

It  Is  true  tbnt  be  can  u^  bis  own  property.  If  for 
bis  own  benefit  or  advantage.  In  many  oases  to  tbe 
Injury  of  his  ncljrbbor;  and  such  nefahbor  baa  no 
rediwia.  because  the  owner  of  tbe  prupcrty  la  exer- 
cising alog«l  right  which  Intrluges  on  :io  legal  rUht 
of  the  other.  Tberefore,  and  under  lU is  pduolplo, 
"--  dcrendant  mlifbt  have  erected  a  building  for 


purpose,  but  out  ol 

(illterent  principle  must  prevail.  I  do  not  tbluk 
the  common  law  permits  a  mno  to  be  deprived  of 

malice.  No  one  iius  an  eiclu^Ive  property  In  any 
of  tbeae  elements  except  aa  tbe  same  may  exist  or 
be  confined  entirely  on  bis  own  premises.  If  a 
pond  of  water  lies  entirely  within  his  lands,  wlth> 
out  inlutorouUet.heinay  do  with  It  as  be  pleases. 
while  he  keeps  It  upon  hia  own  premises.  He  may 
also  use  aa  he  pleasee  what  air  ur  llgbt  be  can  keep. 
and  hold  wlihlii  his  dominion  upon  his  own  lands. 
Dut  to  the  abr  and  llgbt  tietwcen  the  earth  and  (he 
heavens  the  right  oi  each  mad  Is  more  or  less  de- 
pendent upon  that  of  his  neighbor.  His  neighbor 
muat  bear  tbe  Inconvenionoe  and  annoyance  that 
the  legal  and  beneScial  use  of  his  premises  engen- 
ders In  this  respect,  if  such  use  falls  short  of  what 
the  law  treats  as  a  nuisance:  but  tbe  right  to  use 
one's  premises  to  shut  out  or  ourtnll  the  use  of 
either  Of  these  elemeulB  by  his  neighbor,  out  of 

benelloial  to  hira  in  any  sen^e.  does  not  exist  tn  law 
or  equity.  The  complulnnni  tn  this  case  bad  a  right 
tfl  the  use  of  tbe  air  and  tbe  ll>^bt  aiiout  bis  houeea 
and  over  defendant's  liiuds,  uniu  such  right  came 
In  conflict  with  the  defendant's  onjoyment  of  hi* 
property.    This  air  and  Uirbt  wE:re  freo  and  uuoon- 

Ttae  Ipjiding  case  n'lled  upon  by  the  defendant, 
and  which  baa  been  followed  by  tlio  courts  of  sev- 
eral of  the  Btstcs.  is  Mahan  v.  Brown,  13  Wend.  2B1. 
Tbeactlou  was  brougbt  for  the  obstruction  of  light. 


and  msllcloiisly  erecteri.  near 


ee^w 


'Ing  plaintiff,  by  means 

jouse  was  greatly  darkened,  and  the 

Ugbt  and  air  oljetmoted  from  entering  the  same 
tbroueb  tbe  windows.  rCDderiog  Che  bouse  unin- 
habltanle,  so  that  her  boarders  had  left  her,  and  her 
apartmeuta  were  untenanted,  etc.  This  fence  waa 
built,  as  the  Mreens  In  this  case  were,  by  tbe  de- 
fendant under  the  pretense  of  preventing  his  yard 
fhim  being  overlooked  bythewlndowsin  tbe  plain- 
tiff's house,  but  In  tact  from  mere  mallee  and  with 
tbe  Intent  to  exclude  (be  j^bt  and  air  from  tha 
windows  of  tbe  plaintiff.  The  oourt— enraore,  CA. 
J.,  dellvertng  tbe  opinion— held  that  B  person  who 
makes  a  window  in  his  bouse  overlooking  the  pri- 
vacy of  bla  neighbor  does  an  act  which  atrlctly  he 
has  no  right  to  do,  although  It  is  said  no  action  lies 
for  It,  "lie  la  therefore  eneroaclilng.  though  not 
BtrlcUy  and  le«ral]y  trespassing,  upon  the  rights  of 
another.  He  enjoys  an  easement,  therefore,  in  hla 
netghbor'a  property  which  In  time  may  ripen  Into 
aright.  But  before  BUlSclent  time  bos  el^tpsed  to 
raise  a  prosumpclnn  of  a  grant,  he  has  oorlgbt.  Bud 
can  malniBlo  no  action,  for  being  deprived  ct  that 
enseuient,  let  the  motive  of  depmation  he  what  it 
may;  and  the  reaaon  is  l^at  In  tbe  eye  of  the  law  be 
Is  not  injured.  He  is  deprived  of  no  right,  but  only 
prevented  from  BCoulrlng  a  right,  without  connid- 
eratlon,  In  hla  nergbljor^a  property."  The  time 
flxe>rt  fur  eciiiilrioit  this  right  or  easement  tn  tba 

I  apprehend  that  at  this  bite  day  this  is  not  the 
law  in  Michigan,  and  that  It  never  was.  A  man 
here  has  a  riuht  to  build  a  window  io  bis  house 
'    Iking  his  neighbor's  land,  and  he  k' 


Ocial  use  of  bis  pi 


HiCHIOAM   SUPREMB   COtTRT. 


«ttBe  iiniJer  cuDsldenitluii 
This  ruling  Id  Mxhan 
Vhclpa  V.  Nowlen.  72 


V.  CroalD.  lOT  M 

ie  In  T 


awell 

gl,  Ibe  autborltlfS  ara  rcTiewe 

mailin  of  uiiivcreitl  appUoulio 

ives  cannot  moke  thala  wronK 

lawFul."   In  tliatonscuie  defendant  diii 
ID  bis  own  land,  wtilcb  cut  off  l'  ~ 
upon  plaintiff's 


aleital  ilfbl, .  ... , 

Avelij  «lIob  be  la  actuated  lu  euforvlnr  the 
-.  AdlKereot  rulewuuld  lead  to  IhoeuuoJr- 
it  of  ilUffatlon.  and  prevent  In  mmy  la- 
a  complete  and  full  enjoymeat  of  Ibe  lijrht 
■ ,  of  property  wLloh  Inheres  to  the  owner  of  tho 
[  BoU.  An  Idts  threuC  to  do  irhat  Is  perfectly  lawful, 

■       '  "'  .     ..        ■       eiitioQBof    [1,8 


JO^tOl 


might  I 


a  well  upon  bis  own  land,  wblcb  cutoff  the 
oCguppiy  Irom  asprlutr  upon  plaint'™ 
Tbi^ro  was  a  ■ped.il  finding  that  dufc 
wellfDrtbe"iDere,IDleand  mBlieloin  purpoee  ol 
diverting  the  reins  of  water  wblcb  siipiUciI  the 
iprln^,  and  not  for  tbe  purpose  of  piocuri[igabet> 

«Bt«te.''  'Theaupreroe  court  found  thiil  this  spe- 
-clBl  flndlng  was  not  supported  bythecvldGiiue.  but 
IttAkeslesiievlthtliedautrlDeaf  Ptaeljmr.Kowlea, 
and  Chstfldil  v,  wuaun,  supra,  and  lioldk,  In  Bub- 
•tanoe.  that  If  tbe  special  Qndlug  had  been  true,  the 
plaintiff's  action  would  have  b*cn  euswined. 
■  " le  decree  of  theoc 

(l.tTnot  _.  ...... 

In  Cbusemore  v.  HIcbards.  T  H.' L.  Cas.  387. 388,  the 
ooiirt.  lu  laying  down  tbc  rule  that  the  owner  of 
land  hBaarigblto  tha-'enjoymcnt  of  the  land  aod 
to  tbe  underground  waters  upon  It,  and  that  be 
may.  In  order  to  obtain  that  wHicr,  sink  awell  to 
the  Injury  of  bis  neighbor,  qunhfles  the  rule  by  say- 
ing tbat '^Itnecms  right  to  bold  that  ha  ought  m 
«xerel9e  hie  right  in  a  reamnnblo  manner,  with  u 
little  liijury  to  bis  nt''-'-     ' ■--  -    --     '  -    " 

t  ol  Injuriiig  a  uolglibor 

emi'^'f  T.  Francises  Pick.  117.  it  Is  mid: 

0  Wheatlev  v.  Itaugb,  2S  Pa.  a»; 

in.  533:  Delhi  v.  Youmans, 

_. V.  Hi>ll«nd,  17  Johns.  «:;-»); 

Hnldeman  v.  Bruokhart.  iS  Pa.  514. 
In  an  Obto  case  ibe  Inqulrr  Is  raised,  but  not  an- 
■■'-—  "-"-"'-wasdugnpun  one's  prcm- 


■<FC  red.  whether. 


niiment.  convenience  or  profit,  oonneoted 
enjoymeut  or  use  cif  his  proiK'rty,  an  actio 
not  lie  for  tbe  Ipjury."   Frailer  v.  Brown, 


Mr.  Cooley.  In  bl 
«auBed  frotn  m 


of  Inconvenlcnc 


Ohio 

speaking  of 

aligiit  degree 
render  It  ac- 


loe  or  wlokcrtnc 

tlonabii."   Cooley,  l^rts,  fiSfl. 

Mr.  Wasbburti.lnhlsworkon] 

with  favor  Ibe  doctrine  as  to  rights  In  thi 
water  laid  tlown  In  Wlieutley  v.  DHush.  ntpra.- 
''Neltbecthe  cirll  nor  tho  common  law  permit  a 
man  to  be  deprived  of  a  eprina  or  itrearti  of  water 
forthemereumtillcatlonornialiw!.  .  .  .  Theowner 

•  perfect  right  to  It  agBitist  all  tbe  world,  except 
thme  tbrouith  whose  hinda  It  c<Jmea.    He  has  even 

with  the  enjoyment  of  their  rliiht  of  property." 
^ashb.  Basem.  3d  ed.  48T,  488. 

I  cannot  see  why  this  principle  does  not  apply 
with  equal  force  to  air  and  ligbl.  which  are  more 
free  and  less  capable  of  oonfiiifment  Ihan  water; 
and  when  there  la.  as  In  this  State,  no  danger  of  a 
preferipLlve  right  being  aoqiilred  In  windows,  the 
reason  a*l((ueii  by  Washburn  and  others  for  tbe 
distluutlon  between  the  two  elements,  light  and 
water.  Is  not  upplicnhle.  See  Waahb.  Basem.  IBS: 
Uahon  v.  Brown.  13  Wend.  2M. 

If  a  tnau  has  no  right  to  dig  a  hole  upon  his 
premises,  not  for  any  beneflt  to  himself  or  his 

fremisee,but  for  tbe  express  purpose  of  destroy- 
ig  hia  iielk:hbor>e  spring,  why  can  ho  lin  j>ermi(tcd 

dows  mnllclouBly,  and  witbrint  uretlt  or  benellt  to 

..,__..,,    „ .___..  —g,^  to  me  that  the  same 

cases,  and  that  tbe  law 
d  prevent  the  wanton  Injury  In 


win  lnler]H)ae  t 
'«aota  Instano*. 
8L.R.A. 


rcfratds  as  well-dellned 

that  D< 
■IfTbut  fori'l 


rights." 

But  It  must  .. 
legal  right  to  makea  malicious  use  of  his  property, 
nut  for  any  bcnellt  to  hiiutcif ,  but  for  the  avowed 
purpose  01  damaging  bis  ncicribor.  To  hold  other- 
wise would  make  tho  law  a  uonrenlent  engine,  In 
cases  like  the  preeeot.  (o  Injure  end  destroy  Ibe 
peace  and  comfurt.  and  to  damage  tUo  property,  of 
ouo's  nelgblHir,  tor  no  other  Ibim  a  wicked  pur. 

¥>se,  wblcb  In  Itself  Is— or  ought  to  be— unlnwfuL 
he  li^ht  to  do  this  cannot.  In  an  enliK'itened 
oountry.  exist  eltber  In  tbe  use  of  property  or  In 
any  way  or  maunor.  There  Is  uo  doulit  In  my  mind 
that  theseuncDulb  screens,  or  "obHcurere,"  as  they 
are  named  in  the  record,  are  a  Dulsince,  and  werv 
erectj^  without  right  and  for  a  malicious  purpose. 

What  Tight  has  toe  defendant.  In  the  light  of  the 
lust  and  beneflocnt  principles  of  equity,  to  shut 
out  Ood's  free  air  and  sunlight  from  tbe  win- 
dows of  bis  neighbor,  not  for  any  benefit  or  advan- 
tage to  blmselt.  or  prullt  to  his  Und.  but  slmplr  to 
grutlly  bis  own  wicked  malice  agaltut  bis  ne^h^ 
borj    None  whatever. 

The  wanton  Inlllotlon  of  damage  can  never  bttA 
right.  It  is  a  wron^  nnd  a  vlol>itloa  of  rl^t.  aod  la 


light  of  bl 


rrong  and  a  violation  of  right, 
iniedy.    The  right  to  breathe  t 

a  poUulc  the  atmosphere  or  shut 


sair 


von  for  I 


n  of  h_.  ,    ..       , 
srtunlty  of  so  doloi 


H)  gratify 


,„., iwaribhla  neigbbL.. 

It  Is  Fald  that  tlie  adoption  of  statutes  In  several 
of  tbe  StelJ!s.  making  this  kind  of  Injury  action- 
able, shows  that  the  courts  bavenoripht  to  furnish 
the  redress  without  statutory  autbonty.  It  has  sJ- 
waya  been  the  pride  of  tbe  oommou  law  that  It 
permitted  no  wrong  with  damage  without  & 
remedy.  In  all  (he  cases  where  this  class  of  Inju- 
ries honoccurrcd.  proceeding  alone  frotn  tbe  malica 
of  the  dui:r;ndiint  It  Is  held  to  btm  wrong  accom- 
panied by  damage.  That  conns  have  failed  ta 
apply  the  remedy  has  ever  been  felt  a  reproach  to 
the  odml n Is t ration  of  tbe  low;  and  the  fact  that 
tbe  people  have  regarded  this  neglect  of  duty  on 
the  part  of  the  oouru  so  groai  as  to  make  that 
dutv  imperatlvo  by  statutory  hiw  furnbihca  no 
eviilonce  of  tbe  creation  of  a  oew  right,  or  tha 
w  remedy,  but  Is  a  severe  orlticisni 


pon  thecc 


s  Core 


—from  bclngopen  t 
windows,  ^oautb^ 
BBtisRed   there  Is  n 


it's  line,  and  defend- 
hls  own  Und.  high 

porob  and  entranoes  are  concerned 


side  of  his  bouse 

ant  built  a  screen  entirely 

enough  to  keep  hta  own  house— so  far 


oomplalnanfi 

..„.    _j  leas 

borrowed  o 


region  from  which  wo  hai .. 

which  controverts  defendant's  right  to  secure  hl« 
privacy  In  that  way.  It  we  should  grant  tbe  oom- 
philnant  relief,  we  should  not  only  bo  going  be- 
_.._.  ._-,...:..,.. . ■---,atiQg6belaw,  liut 


lould  also  make  a  rule  In  oonfllot  with 
jl  weight  of  authority. 


)d  that  wc  might  follow  U 
'ar<:hed  diligently,  and  foi 
n  the  other  liund.  the  dkil 


□t  that  there  was  at 
lef  In  the  cIvU  law, 
if  we  chose,    I  hava 

T  reckoned  the  right 
a  pros|>eot  over  his 


Fl^HEBTT    r.    HOBAJt. 


.i>elgbb'U''a  landuaD  eaKmeae,  whloti  oould  oiilr 
be  obtained  by  smut,  or  posHlblr  br  Buolipreaorlp- 
tion  M  wouJd  be  equiraleDt  u>  a  ffrout.   The  oItII- 

law  CDuntrtea  la  Bu.  

thing  more  ■tTliig:eDt 


l%e  retuwn  rlveo  Is  that  a  man  cannot  be  com- 
Iielled  to  buUiT  on  hja  ova  land  except  to  gul    ' 


Domat.  Id  his  treatise  on  the  C 


head  of  Smiflud«,  lodEcatCBstranglvtho  samedi 
trine,  requiring  consent  (bk.  1,  lib.  IS,  I  i):  and 
aJsD  refers  to  tbe  lack  of  nacemlty  for 


•n  of  ptlvOego.    . 


d  Inhl 


y  clear  that  »i 


tboClTilLairltlstatddowL  ._ 

ahutUDKo01lKlit*h«renoaervltudeeils(B.  LeRui 
Delectus.  Ub^  UUe  2, 1 0. 

Intiia  Instltut«sof  Jiutlnlan  oonoemlnii  lerT. 
tudfl  <bk.2.tltle3,  I  1),  eipletnlnir  how  servitudes 
may  M  cieated,  reference  is  made  eipreealy  to  this 
rl^htof  proepeot;  and  the  methods  of  obUtotnff 
them  are  In  the  leit  confined  to  contrucia  and 
wIlK  Bj  the  French  Code  II  is  declartd  that  no 
servitude  can  be  created  eioept  by  agreemaQt  or 
prescription,  and  It  la  not  v —  -' —  -■— '  — ' 
rlKbt  as  that  of  a  prospect 
another  can  be  jniiD-'  '■■- 
Code  CtT.  lAtr.  "  " 
Propri6t&  8<a. 

It  la  eipreaaly  declared  that  no  one  can,  without 
Ida  ncltfhbor^  consent,  mahc  windows  or  other 
OpenlQEa  In  a  pariy  wall;  and  where  the  wall  is  on 
one's  own  BTOund,  but  near  the  line,  no  windows 
can  be  madeeieeptatBaoha  height  from  the  Hoor 
■■  will  prevent  looking  oi-ec  upon  tbeoeit  lot,  and 
with  fixed  Kratlnn  err  not  more  than  I'our-lnch 
meolaK«,BothataTieodcannot  be  reeobed  through 
tfiem.    CodeClv.  bk.  2.  tlt!el,gs. 

In  this  there  Is  Bu'--  —^  -         ■■ 
flufltomarr  law  of  F 

tndM  cannot  be  treated  by  preecriptlun;  that  parts' 
walls  cannot  be  pierced;  anil  that  wlndi>ws  or 
hghu  In  wuUa  near  the  uetglibor's  land  must  be 
nfne  feet  above  the  ground  floor,  and  seven  and  a 
halt  feet  above  each  other  floor,  and  irtated,  aud 
not  opening.    Artlclea  138, 19^201. 

Tbe  risht  (o  overloolc  a  nelirhbor'e  nrcnilsea 
■eeros.  by  tbs  olvll  law.  to  be  one  dc|>ciidfng  en- 
tirely on  whetberaucb  aecrvitude  hua  been  cn^nted. 
And  If  It  has  not  been,  thcns  can  be  no  doubt  of 
tbe  right  of  tbe  nelgbbnr  tostop  It.  This  la  em- 
phaticullr  declared  In  Muckenzfo'a  Koiiian  Liiw, 
17B.  Ttia  only  ocoaslou  lur  relerrln^  to  the  civil 
tow  berearlsefloutof  a  reference  t«  It  on  thcersru- 
ment  which  aoee  not  appeur  to  be  well  FiniiiUfU. 

usagee.  And  a  somewhat  careful  search  luis  tailed 
to  brlnjr  to  light  any  autborlly  for  bol'Ung  tlint 
anyone  Is  bound  to  permit  bis  privacy  i  o  be  Invaded 
by  hia  nelghlMTS  without  the  right  to  screen  bis 
premises  against  thum. 

Thore  seems  to  be  no  particular  dllTerenoe  In  the 
I —  BUtboritiEH  In  holding  thni  a  house 


Itlel^gi 


«uch  a  right  aa  comphilnant  chdms.  IC  is  tlie  rlirbt 
to  have  his  prospect  into  defendant's  property  left 
unobstructed.  It  la  an  easement  In  tbe  striclivt 
team  of  tbe  term,  nod  Is  amoog  those  expressly 
'—' — '-"  ~H  such  by  all  systems  of  biwB.   no  man 


of  privilege  may.  under  such  clrcumi 
a  presumption  of  gran*-  Hn^n  iitt-^ 
of  an  ancient  light,  n 


own  property  as  will  binder  tt.    There  la 


^olng  his 


a  lays  It  down  aa 


whlob  allow  presoilptiTe  privileges,  wbUa  most  of 
whlob  deny  them  altogettaer.—that  the  proper  and 
lawful  remedy  against  mob  windows  k  ofaatruut- 


whei«&iere  Is  ni 
rop.BO.   Sue  also 

The  English  authorities  bold  this  also  In  reepect 
leeldOD 


Ing  the  view  byanyelBclent 

□o  OODsequeaoe  whei«uer«ls  no  oontiary  righb 
J  WaBhb.KeHlProp.BO.   Sue  also  Waahb.  Eosetu. 

-      "      ■    ■    authorif      ■■■-■■■■ 

the  riBhi 

V.  OurrowB.L.K.  ]SCh._ 

1  Dr,  Sc  Sm.  657;  Rensbow  v.  Bean,  10  Eng.  L.  &  uj, 
117;  rotlBv.aailtb.L.lt.eE<i.SU;  Butt  V.  ImpeTial 
Gas  Co,  L.  R,  e  Ch.  IM. 

It  was  held  In  Hoberta  v.  Haeord.  1  Uoody  ft  B- 
£30,  that  there  was  no  easement  In  a  prospect,  and 
that  rights  in  windows  did  not  go  so  far, 

Andlu  Whcoldun  v.  Burrows,  above  cited.  It  was 
held  that  tbe  sale  of  a  bouse  by  one  owninir  bIhh 
t lie  ar] lucent  lot  Involved  no  Implied 


warart 

meat  which  changed  the  disputable  p 

absolute  rliilit  after  t« 


le  applicable  In  spile  of 


d  of  other  dtlos;  and  tl 
commenrjng  on  the  absurd  consequences  tn  a  oiiy 
—fpit  bound  to  apply  the  statute,  and  reoulre  the 
owner  of  building  only  tncnty  or  thirty  leet  high 
on  one  side  of  a  Loodou  street  to  abstain  from  rais- 
ing tbeiu  higher,  and  thus  lesH>nlng  tbe  light  tliot 
would  fall  on  the  other  aide.  The  result  of  such  a 
rule  Is  to  destroy  the  value  of  proiiertj,  and  pro- 
.  li —  > using  It   for  natuml  and 

n  the'natii  re  of  tblUKS  tl 


proper  purposps. 
prevc 

MIcb.  a<l.  that  tbelnotiVo  is"  of' 

when  tbe  pnrty  does  not  violate  tbe  righ 
other.    And  in  support  of  tins  diJClriuc 


LiTt  In  Allen  v.  Kinyon,  41 


purpose  or  pmieutliiK  tbe  view  from  fllieen  wln- 
dowa  over  ricRnrtHnfa  ground.  Tbe  court  hold 
that  where  there  was  no  risht  to  Iho  iirosiioct  ihcro 
wiiB  no  wrong  In  fencing  It  out.  and  that  the  de- 
fecilant's  motive  was  of  no  consequence,  as  be  WM 
In  the  exerclue  of  his  own  right. 

In  Piirkor  v,  Foote,  19  Wend.  809,  this  doclrln* 
was  approved,  and  Itwos  further  hold  that  the  doo- 
rlne  of  ancient  lights  did  not  nnply  here. 

It  was  held  by  this  court  In  Hawkins  v.  Sanders. 
45  Mlcb.  491,  tbnt  there  was  no  right  of  praspcct 
which  would  prevent  the  erection  of  an  awning  on 
a  nelghliorlDK  lot. 

lullurunt  V.  RIddell.  12  La.  Ann.  740,  the  sam* 
rule  was  applied  to  a  veranda  covering  the  side- 


height  was  laBTul  to  shut  oil  the  licw  from  a 
nelgbbiiring  window.  IIun^<el  v.  Conant.  12  DL 
Reynolds,  iw  111.  ir 


hi  a  party  wall,  and  relict  n 

L'luiiierer,  18  Phlli 

rent  tearing  dowi 

darken  a  window,  and  to  eujiila  thecontlnuunceot 
the  window.  It  Bp]ionrcd  the  fence  was  alitady 
IflTO  down,  and  the  purty  was  thpretore  left  to  hM 
action  of  trespaas,  which  IC  was  held  would  l>e  ado- 
quote.  So  far  as  the  window  kbs  concerned,  tta* 
court.  Inasmuch  aa  It  was  not  governed  by  the  law 
of  PhiiadGlphla,  held  It  must  Iw  dealt  with  by  tb» 
peoetal  la*:  aud  while  stating  It  wos  such  a  nuU 
sanceaa  ought  to  he  remediiible,  tbe  judges  consid- 
ered themKelvesboundby  authority  not  to  bold  tbe 

sider.  In  tbe  light  of  authority,  that  tbe  proper 
remedv  was  by  act  of  the  party  by  putting  up  ot^ 
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ttoertaiDlr  caoDotbeoor  man^dntr  to  rebuild, 
or  to  buUd  wben  be  bM  no  oocadon  for  ao  doliiir, 
uid  wbsD  an  open  yard  or  grounda  nay  ba  desir- 
able for  bla  oomfort.  So  oae  dlaputES  hla  right  to 
■hut  off  wlndowB  Id  that  way.  And  tbere  la  no  au- 
thority for  boldlns  that.  Ix  be  doa  not  wish  to 
build,  lie  may  not  Id  any  other  efleotlve  way  secure 
the  privacy  which  is  hla  rl>(ht  oti  hla  own  premlaeB. 
Tbat,  BOOOrdlnit  to  tbn  iibi>iii»  nf  nil  rtviltmrl  nn. 
tlonH>  1h  a  valuable  doj 
Itw- -■--■■--■ ■- 


implainantbuno  rbrb t  whatever  to  oom- 


y  brother  Campbell  tliat  the  de- 


cree should  be  rerereed.  The  dedilona  bare  bM» 
guile  uniform  to  ibe  eiteoc  that  Uie  motlTee  of  * 
party  In  doing  k  leffol  aot  oaoDot  torm  the  baai» 
upoD  wblob  to  fouDd  a  remedy  BKOlDit  auob  Mrty. 
nnder  these  drcunutanoea  It  ahould  be  left  to  tba 
LeirlBlBCure  to  deflne  and  prohibit  tbe  act.  and  de- 
clare the  remedy,  aa  haa  been  recently  done  In 
MossaohuBotla,  Vermont  and  Kime  Of  the  other 
Btatae.    Mass.  Pub.  Acta  139r.  obap.  »8;  Vt.  Pub. 


I,  also   that  lejrtBlatlon  o 


tlien   have  a  r 


. —   In  Its  proTlsIona  ■ 

operative  upon  all  alike,  wltb  due  and  prop«  Mfe> 
suai^  to  tbe  owneis  of  privmte  property. 


ARIZONA  SUPREME  COURT. 


LewU  WOLPLEY,  Governor. 


e  of  tbe  Territorial  Inaane 
Asyhim.  who  bold  hla  commlnlon  as  authority 
for  the  public  dullcsthey  perform,  to  Blgna  war- 
raut  on  tbe  treasurer  lor  fundafortbe  asylum. 

(Porter,  J.,  dlMentlJ 

(July  B,ieg»J 

APPLICATION  for  a  peremptory  writ  of 
maodamus  to  compel  tbe  QoTemor  to 
countersign  u  warrant  alleged  to  have  been 
drawn  by  the  auditor  upon  the  treasurer  for 
fundi  to  meet  tbe  expenses  of  tbe  Territorial 
IHBane  Aaylum.     Denied, 

The  case  sufDciently  appears  in  tbe  opinion. 

Mettrt.  H«rndoD  ft  Hawkins,  for  appli- 
cants: 

The  Board  of  Directors  of  the  Insane  Asy. 
lum  baving  made  tbe  proper  monlbly  estimate 
for  the  current  expenses  of  said  asylum  as 
required  by  law,  and  presenlcd  tbe  same  to  the 
auditor,  it  was  his  duty  to  issue  the  warrant. 

See  Arizona  Rev.  Stat.  1887,  pat.  24M3. 

Said  estimate  baying  been  duly  made  as  re- 
quired, tbe  auditor  had  no  discretion,  and  cer- 
tainly the  Governor  could  have  none,  as  tbe 
Board  of  Direclore  were  Ibe  parties  required 
by  said  law  to  pass  upon  and  make  such  esti- 
mnle;  and  tbe  act  required  of  tbe  Governor, 
viz.,  tbe  countersigning  of  a  warrant,  was 
mibisterial  and  in  no  sense  an  executive  act. 

Arizona  Rev.  Stat.  1887.  par.  3B6S,  is  aa  fol- 
lows: "  Id  all  cases  of  claims  audited  and 
allowed  against  the  Territory,  and  in  all  cases 
of  grants,  salaries,  pay  and  expenses  allowed 


by  law,  the  auditor  shall  draw  %  warrant  ott- 
the  treasurer  for  tbe  amount  due,  iu  tbe  form 
required  by  law;  .  .  .  and  every  warrant  ao 
drawn  sball  be  couulerai^ed  by  tbe  governor 
or  secretary  of  the  Territory." 

Bald  act  is  ministerial  because  tbe  same  la 
authorized  to  be  done  by  another  per»3n,  to 
wit:  tbe  aecrelarv  of  tbe  Territory.  And  the 
Legislalure  could  have  authorizwl  said  war- 
rant to  have  beeo  issued  by  the  auditor  with- 
out bein^^  countersigned. 

See  also  P«rofa  v.  Broola,  16  Cal.  11  et  «q.; 
Midtllrton  V.  /.otB.  30  Cal.  588;  ffarpending  v. 
naif/kt.  89  Cal.  18»:  KendaU  v.  Unittd  Stale*. 
87  U.  S.  12  I'ei.  524  [9  L.  ed.  IIBI). 

Mr.  ClB,rk  ChnrchUI,  Atty-Om.,  for 
respondeat: 

Tbe  chief  executive  of  this  Territory  is,  s» 
to  tbe  performance  of  any  and  all  official 
duties,  entirely  removed  from  tbe  control  of 
the  courts. 

U.  S.  Rev.  Stat  g  1841;  Arizona  Rev.  Slat, 
chap.  T,  title  60. 

lie  is  beyond  the  reach  of  mandamus,  not 
only  as  to  Ibe  duties  of  a  stricUy  executive  or 
political  nature,  but  even  as  to  acts  purely 
minislerinl,  whose  performance  tbe  Legislature 
may  hove  required  at  his  hands. 

Hee  High,  Eitr.  Legal  Hem.  g  130.  Bee 
also  disseating  opinion  of  Jiidge  Temple  va 
Harpending  v.  Ilaight,  39  Cal.  316-228. 

Tbe  Governor  has  not  only  tbe  right,  power 
and  authority,  but  it  is  bis  duty,  to  mvestigata 
the  facts  upon  which  the  esumate  ia  mide, 
and  exereise  bis  own  judgment  and  discretion 
and  determioe  whether  any  warrant  should  bo 
drawn,  and  if  he  decides  it  should  be  drawn, 
then  in  what  amount,  before  he  should  or  cftn 
lawfully  countersign  it. 

Bee  U.  S.  Rev.  Stnt.  g  IMl;  Arizona  Rev. 
etat.  cbap.  7.  title  60,  par,  2939. 

Tbe  word  "  shall "  docs  not  necessarily  carry 
with  it  a  mandatory  algnification.    It  is  not 


Non.  —  Mandamus;  when  may  Issue  (Onlted 
Statea  v.  Hall  (D.  C.I,  1  L.  B.  A.  7381;  aa  a  remedy 
(Flemlog  V.  Outhrle  m.  Va.  I,  8  L.  B.  A  Si,  wite) ; 
iaued  only  lor  pubUo purposes.  Bumsvllle  Tump. 
Co.  V.  State,  8  L.  B.  A.  Ml,  UB  Ind.  882. 

Nature  of  the  procen.   State  v.  Whltoeldes.  8  L. 
B.  A.  m,  and  note  80  8.  C  STO;  Fort  Boyal  Mln.  Co. 
V.  Hasood.  8  I>.  B.  A.  8U,  nod  note,  tD  8.  a  tlB; 
etaU  V.  Nelson  {HlnnJ  4  I.  B.  A.  aoi 
6L,  R.A. 


Not  allowed  to  Interfere  wltb  personal  rigtata. 
Cbaddock  r.  Day  (Ulcta.)  t  L.  R.  A.  aOS. 

May  Issue  to  enforce  public  duties.  Commerolal 
Union  Teteg.  Co.  v.  Xew  England  Teleph.  ft  Teleg. 
Oa.lVt.)6L.B.  A.tai.note.-  Brown  v.  Ealwauuoa 
Co.  Clroult  Judge  <Ulch.)  S  L.  B.  A.  2% 

Nature  Of  proosM.   BI«kb  V.  HoBrida  (OrJ  •  L. 


Wbstxbs  Usion  Tkleokaph  Co.  t.  Tatlob. 


construed  u  "must"  except  nben  jt  1«  appa- 
RDt  that  Buch  Via  the  iatenl  of  tkie  Legi>- 

ir&Mffr  T.  Ohieago,  94  HI.  lOS. 

HaDd&miu  vUl  Dot  lie  to  compel  the  Qot- 
cmor  to  perfonD  uij  act  over  whicb  he  baa 
the  right  to  exercise  his   judgmeat  at  dis- 

Hoaes,  Hand.  p.  BOi  High,  Exlr.  Legal 
Bern,  gg  119.  120. 

B»r>i«a,  J.,  delivered  tbe  opioion  of  the 

It  will  be  conceded  that  the  governor,  the 
bead  of  tbe  eiecative  department  of  the  gov- 
emiceQt.  is  not  amenable  to  the  judicial  de- 
partDieot  bj  mandamus  to  direct  him  ic  tlie 
exercise  of  any  of  the  powers  intruatcd  to  bim 
as  such,  whatever  the  degree  or  character  of 
tbe  discretion  Imposed  upon  him.  The  execu- 
tive and  judicial  departmecta  have  Bepanile 
and  diglinct  functions,  clearly  marked  out.  and 
«acb  is  iodepeDdeot  of  the  other.  The  auttior- 
ity  to  direct  tbe  governor  tiy  mandamus  is  de- 
nied by  very  high  aulbority,  and  the  dilSculty 
of  the  enforcement  of  the  writ  has  been  sug- 
gested with  great  force.  Tbe  court  ought  not 
to  iaue  the  writ  unleas  It  la  prepared  lo  enforce 
It.     Wiihout   the   means  of   enforcement    ''~~ 


"It  ism 


it  would  be  idle;  yet  to  enforce  it  might  de- 
ilory  of  tbe  exec"'""   "   ""  --"- 
■sfety  be  JeopHrdized.     State 


prive  the  territory  i 


e,  and  public 
,     .  ,  Tmcn»,  8  Ga. 

8d0;  Baakint  v.  QoBn-nor,  1  Ark.  670. 

The  right  Id  direct  the  governor  has  been 
limited  to  the  performance  of  a  mere  minis- 
terial duty,  where  such  an  act  has  been  re- 
.quired  of  him  by  law,  aad  where  the  act  is 
euch  a  one  as  might  have  been  Imposed  upon 
uij  other  person  and  to  enforce  a  vested  pri- 
■vale  right.  This  was  the  limit  in  Ihe  case  of 
KfidaU  V.  United  Statu,  87  U.  B.  13  Pet.  524 
[B  L,  ed.  1181], 

!Even  in  questions  affecting  privale  right,  if 
the  Snal  decision  ia  with  tbeexecutive,  and  the 
•ct  is  Q  public  act,  he  ia  Independent.  People  v. 
Sititell.  19  Dl.  339:  State  v.  Chaie.  6  Ohio  St. 
635;  Chamberlain  v.  Bihl^,  4  Minn.  .113  (Gil. 
228);  Uarpending  v.  Jlaight,  89  Cal.  If9;  Pio- 

rcv.  Hatch,   SS  111.  9:  Idarbury  v.  Madiaon, 
\J.  S.  1  Crancb,  170  [2  L.  ed.  71]. 
In  the  latter  case  the  chief  justice  declared; 


by  the  office  of  the  person  to  whom 
lue  writ  la  directed,  but  the  nature  of  tbe  thing 
tot)edoae,  that  the  propriety  or  impropiicty 
of  issuing  a  mandamus  is  lo  be  determined. 
Where  the  bead  of  a  department  acts  in  a 
casein  which  eici.'utive  discretion  ia  lo  be  ex- 
ercised, in  which  he  is  the  mere  organ  of  ex- 
ecutive will,  it  is  again  repeated  that  any  ap- 
I  plication  to  B  court  to  conirol  in  any  respect  his 
conduct  would  Iw  rejected  without  beaiialion. 
But  where  lie  la  dlrecled  by  law  lo  do  a  certain 
act  affecting  tbe  absolute  rights  oF  individuals. 
In  tbe  performance  of  which  he  is  not  pluced 
under  the  particular  direction  of  tbe  president, 
and  tbe  performance  of  which  the  president 
cannot  lawfully  forbid,  the  writ  may  issue." 

Here  is  an  application  by  trustees  of  one  of 
the  territorial  charities, -—the  Insane  Asylum, — 
a  branch  of  the  execuiive  department,  asd 
whose  commission  they  hold  as  aulbority  for 
tbe  public  duties  they  perform,  seeking  to 
mundniuua  the  executive  to  perform  a  public 
duty.  They  have  no  peisonal  vesled  rights. 
They  ask  as  officers,  not  as  individuals.  No 
autbority  can  be  found  where  mandamus  has 
been  Issued  against  a  governor  of  a  State  or 
Territory  in  such  a  case.  It  is  a  civil  remedy 
fortlie  protection  of  purely  civil  rights.  Hiich, 
Eilr.  Legal  Kem.  ^  IIS  et  #eg.,  and  cases  cited, 
p[  430  et  sei}.,  and  casts  cited;  People  v,  Univer- 
titp  of  Michiyan.  4  Mich.  98. 

The  act  which  is  sought  to  be  enforced 
upon  the  Qovernor  in  this  case  la  one  that  ia 
included  in  tbe  mherent  functions  of  his  olBce. 
He  is  tbe  olQcial  bead  of  tbe  executive  depart- 
ment of  tbe  Territory,  and,  as  such,  the  teni- 
lorinl,  penal  and  cjiaritable  institutiona  are 
subordinate  to  him.  These  truslces  held  his 
commisElon,  and  he  must  see  Oiat  tbe  laws  are 
fnithtully  executed  by  them.  One  of  the  means 
of  doing  BO  is  to  be  found  in  ffae  act  sought  to 
be  enforced  in  this  case.  With  it  the  courts 
have  nothing  to  do,  as  tbe  Qovernor  must  lake 
tbe  respoiibibility,  and  It  cannot  by  him  or 
against  him  lie  shifted  upon  the  Judicial  de- 
partment. 

The  viTit  ii  denied. 

Wright.  Ch.  J.,  concurs;  Porter,  J..  dl»- 


GEORQIA  SUPREME  COURT. 


F.  M.  TAYLOR. 


..G*.... 


*!•  Tho  JnrladiotlOD  of  Jasttloea*  eonrta 
bdnK  Umlted  by  tbe  Constitution  to  "  ciFll  oases 
■rwiifl'  m  contraetu,  and  caaes  of  Injuries  or  dam- 
•8«(  to  penonal  property,"  they  cannot  be  In- 
T«ated  by  the  Lestatature  with  liirlsdietloD  over 
IT  a  penalty  Imposed  byttatute 
oompanlea  for  ondue  Oetaj  in 
•a  and  delivery  of  metsasee.  flte 
7  Is  for  tb*  wrODKf  ol  vlolatioa  of  a  puliUa 


«L.P 


duty,  and  neither  In  whole  nor  In  part  foca  mesa 

bresob  of  oontract. 
2.    A  «iiit  in  m  court  having  no  Jnrladt^ 

tloa  of  the  subject  matter  resulting  In  a  luds- 
menl  for  the  defeodBDt.  ia  ■  □ullity. 
8.    Ev«n  payment  by  the  conipMi7  of  the 

fiTpnmna  of  the  plaiotlS.  incurred  by  reason 
of  uoo-dellvery  of  tbe  mcssaiire,  would  aot.  un- 
le«  received  In  full  ecttleiuent  or  by  way  of  ac- 
cord and  satlafaoUon.  bar  an  action  for  the  pen- 
alty. 


6.   Tbe  erldenee  warranted  the  wdlot. 
arebruary  »,  IWU 


See  niso  0  L.  R.  A.  744. 


.Google 
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Giconau  SnPBKHB  Coubt. 


Fbb.^ 


ERROR  to  tbe  MaroD  City  Court  ro  review  a 
jud[:inent  in  favor  of  plaintiff  in  an  actioD 

to  recover  the  Btalulory  penalty  for  failure  to 
promptly  deliver  a  telegram.     AMrmfd. 

Tile  fuels  lire  fully  sluted  Id  tLe  opiuioD. 

M(ar».  Oiuttn,  Ouerrr  ft  Hall  tor 
plai, 


BlttcUey,  Oh,  J.,  delivered  the  opioioD  of 
the  court: 

The  acliou  naa  hj  Mrs.  Taylor  agsiuat  tbi 
Telegraph  Company  to  recover  a  penalty  of 
$100  for  failure  to  deliver  to  her  a  telegram 
sent  from  Macon  to  Brunswick  by  Bayne,  and 
adrireiised  to  lier.  It  was  founded  on  the  Act 
of  I8H7  {Pamph.  Laws,  111),  which  reads  as 
follows:  "Every  eleciric  telegraph  company 
with  a  line  of  wires  wholly  or  partly  in  this 
State,  and  eniioged  In  telegraphingforthe pub- 
lic, ebnll,  during  the  usuaforace  boiirs,  receive 
diapBlches,  whether  from  other  telegraphic 
linea  or  from  individuals;  and  on  payment  or 
tender  of  the  usual  charge,  accoriling  to  the 
regiilaljons  of  such  company,  aball  transmit 
and  deliver  the  same  with  impartiality  and  good 
(aith,  and  with  due  diligence,  under  penalty 
of  |100,  which  penally  may  be  recovered  by  a 
suit  In  a  Justice  or  other  court  havinc  jurisdic- 
tion thereof,  by  either  the  sender  of  the  dis- 
patch or  the  person  to  whom  sent  or  directed, 
whichever  may  first  sue;  provided,  that  noth- 
ing bcreiu  ehnll  be  construed  as  impairing  or 
in  any  way  modifying  the  right  of  any  person 
to  recover  damsgca  for  any  such  breach  of  con- 
tract or  duty  bj  any  telegraph  company;  and 
Baiii  penalty  and  said  damages  may,  if  the 
parly  so  elect,  be  recovered  in  the  same  suit, 
^ucb  cnmpanicB  sbnll  deliver  all  dispatches  to 
the  persons  to  whom  the  same  are  addressed, 
or  to  their  agents,  on  payment  of  any  charges 
due  for  the  same,  provided,  such  persons  or 
agents  reside  within  onemile  of  the  telegraphic 
atntioD.  or  within  the  city  or  town  in  wbieb 
such  station  ia.  In  all  cases  the  liability  of 
Eaid  companies  formessagcsin  cipher,  in  whole 
or  in  part,  shall  be  the  same  as  though  the 
same  were  not  in  cipher." 

The  Company  pleaded  Bpeciallytnbar  of  the 
action  that  Bnyne,  tbe  sender  of  the  messnpe, 
bad  sued,  prior  to  the  filing  of  this  suit,  for 
Ibe  same  penalty  In  a  justice's  court,  and  that 
«  recovery  was  bad  by  tbe  Company.  The 
plea  alleged  that  (lie  Justice's  court  was  ncourt 
of  coitirctent  Jutisdiction,  hut  upon  motion  of 
plaintili's  counsel  the  plea  wasstiicken.  on  tbe 
ground  that  the  justice's  court  had  no  juris- 
dicHon.  Tbe  jury  having  found  for  the  plain- 
tiff, the  Company  moved  for  a  new  trial  bc- 
cnuBe  of  this  ruling,  and  on  various  other 
(irounds.     This  motion  was  overruled. 

1.  The  general  scheme  of  the  Constitution 
In  conferring  Jurisdiction  upon  the  inferior 
courts,  which  it  specifies,  is  to  deal  eihaust- 
ivcly  wiih  the  subjects  matter  which  it  men- 
lions  and  enumerates.  This  scheme  extends 
n'so,  even  as  to  the  superior  court,  to  means 
and  modes  of  exercising  jurisdiction,  as,  for 
insinnce,  new  trials  and  writs  of  eerliomri. 
PUfii  V.  f'lTT.  ei  Ga.  4S4;  Maxtrelt  t.  Tvmlin, 
7!)  Ga.  .IIO:  Fope  v.  JoniM,  Id.  487.  Doubtless 
the  Legislature  might  by  statute  confer  addi- 
8L.R.  A. 


tiooal  Jurisdiclton  on  some  of  tbe  couri*  and 
magistrates  mentloDed  in  tbe  Constitution,  but 
to  do  so  tbe  material  for  such  superadded  ju- 
risdiction would  have  to  be  drawn  from  other 
subjects  matter;  that  is,  from  sncb  as  tbe  Con- 
stitution has  not  dealt  with  expressly  In  mak- 
ing distribution  of  judicial  powers  among  tb« 
interior  courts,  etc.,  which itenumeratea.  Tho- 
Act  of  1687,  above  recited,  is  certaialy  a  legis- 
laUve  attempt  to  clothe  justices'  courts  with 
jurisdiction  over  actions  for  penalty,  and 
whether  the  allempt  can  be  held  efficacious  or 
not  depends  upon  a  right  clas^iHcalioo  of  such- 
actions  with  reference  to  art.  8,  §7,  par.3(Codo 
1883,  §  61,13),  of  the  Constitution  of  1877. 
The  paragraph  reads  as  follows;  "Justices  of 
the  peace  shall  have  jurisdiction  in  all  civil 
cases  arising  et  eontraetu,  and  in  cases  of  in- 
juries or  damages  to  personal  property,  when 
Ibe  principal  sum  does  not  exceed  $100,  and 
shall  sit  monthly  at  fixed  times  and  places;  but 
in  all  cases  there  may  be  an  appeiil  toa  Jury  ia- 
said  court,  or  an  appeal  to  the  superior  court, 
under  such  regulRlions  ss  may  be  prescribed  by 
law."  Tlie  corresponding  provision  in  lh» 
Constitution  of  1B68  ICode  1873,  S  6104)  was 
as  follows;  "The  justices  of  the  pence  shall 
have  jurisdiction,  except  as  hereinafter  pro- 
vided, In  all  ciii!  cases  where  tbe  principal 
sum  claimed  does  not  exceed  $100,  and  may 
sit  at  any  time  for  the  trinl  of  such  cases;  but, 
in  cases  where  the  sum  claimed  is  more  than 
(50,  there  may  be  an  appeal  to  the  superior 
court,  under  such  regulations  as  may  be  pro- 
scribed  by  law." 

It  Is  manifest  that  the  later  Conatitution  in- 
tended to  narrow  the  earlier  one  in  respect  to- 
the  jurisdiction  of  justices'  courts  over  civil 
cases.  Both  CoDiitl  tut  ions  fx  the  same  limit 
as  to  amount,  but  in  one  there  Is  no  limit  what- 
ever as  to  the  nature  of  the  civil  cases  over 
which  Jurisdiction  may  he  exercised,  save- 
where  exclusive  Jurisdiction  is  conferred  on 
some  other  court,  while  In  the  other  the  cases 
are  such  only  as  arise  ct  eoTttraclu  or  from  forts 
to  personal  property.  Though  the  Legislalura 
may,  perhaps,  confer  at  will  jurisdiction  upon 
justicea'  courts  or  justices  of  the  pence  touch- 
)n^  some  subjects  matler,  the  subject  mntterof 
"civil  cases,"  In  so  far  as  these  courts  or  magis- 
trates can  tahe  coenizance  of  tbe  same.  Is 
dealt  with  exhaustively  by  the  Constitution. 
The  Legislature  baa  no  more  power  to  invest 
ihem  with  Jurisdiction  over  civil  cases  not  aris- 
ing fx  coTtlracta,  or  from  torts  to  persona] 
property,  than  over  cases  involving  more  than 
$100  principal,  or  those  arising  er  ddieio  from. 
injuries  to  real  properly.  It  follows  that,  un- 
less an  action  for  a  penally  Is  one  arising  rb 
eontraetu  within  tbe  sense  and  meaning  of  tbft 
Consiiluticn.  the  justice's  court  which  enler- 
lained  and  decided  the  suit  brought  by  Bavue, 
the  sender  of  the  mesaage,  against  the  Com- 
pany, waa  without  jurisdiction,  for  it  is  mani- 
fest that  the  suit  was  not  for  injury  or  damage 
frsonal  property. 
The  decisive  queslion,  then,  is  whether  an 
;lioD  for  tbe  penalty  impoeed  upon  telegraph 
companies  by  the  Act  of  1867  is  one  arisiu^  e» 
fraelv.  Had  tbe  expression  been  "civil 
es  in  form  ea  contractu,"  there  would  have 
been  nodoubt  as  to  its  embracing  actions  for  & 
penally,  for  debt  ia  &  form  of  action  ez  etntr 
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traetti;  and  that  debt  upon  a  statute  for  a  pen- 
»llj  definite  in  amount  wbs  generally,  if  not 
always,  mainisinable,  U  qniie  certain.  1  Chit- 
ly.  PI.  112, 871-«7B;  BvOard  v.  Belt,  1  Haaon, 


tort,  1  Chitly,  PI.  45;  ChaWeet.  United  Stales, 
T5U.  8.  18  Wall.  S16  ^SIL.  ed 
r.  AryiaK  l  Overt.  (T«       "  " 


85  U.  8.  18  Wall.  S16  [SIX.  ed.  608];  Martin 


In  MeCoun  t.  New  York  Gmt.  A  R.  U.  U. 
Co.  50  N.  Y.  176,  frblcb  was  a  mitt  brought  to 
recover  a  penalty  or  forfeiture  under  a  statiile 
lo  prevent  exioriton  by  railroad  companies, 
Allen,  J.,  said:  "TTpon  tbe  question  aclunlly 
decided  by  tbeconrlbelow,  lamof  tbe  opinion 
that  that  court  erred  In  bolding  tbe  summona 
to  bave  been  regularly  issued  under  tbe  firat 
■ubdivisloD  ol  seclion  129  of  the  Code.  Tbe 
actions  within  that  subdivision  must  'arise  on 
contract,  and  be  for  tbe  recoTery  of  money 
only.'  This  action  is  tor  the  recovery  o'f 
money  ooly,  and  lo  that  respect  ia  within  the 
provisions  of  Ibe  subdivision,  but  is  not  upon 
contract.  Tbat  term  was  used  in  its  ordi- 
nary and  proper  sense.  A  conLracC  is  a 
drawing  together  of  mindB  until  they  meet, 
snd  an  afn^ment  is  inade  to  do  or  not  to  do 
some  pariicular  tbing.  It  may  be  express,  or 
it  may  be  implied  or  inferred  from  circum- 
stances, and  this  implication  is  but  tbe  result 
of  the  ordinary  and  universal  experience  of 
msnltind.  If  A  borrows  money  of  B,  the 
courts  may  imply  a  promise  lo  repay  the 
money,  for  Ibe  universal  eicperience  is  that  in 
snch  a  ca'%  a  promise  is  exacted  and  made. 
An  implied  promise  or  contrsct  Is  but  sn  ex- 
press promise,  proved  by  circumstnnlia!  evi- 
dence. It  is  (lutte  distinct  fromthntflclion  bv 
which  a  statute  liability  has  been  deemed  8i:fl1- 
cient  to  sustain  an  action  of  assumpsit,  upon 
the  ground  that  a  party  sulijecting  bimself  to 
tbe  penalty  or  otber  liability  imposed  by  slat 
nte  bas  promised  lo  pay  it.  That  feature  does 
not  suppose  a  contract,  but  simply  a  promise 
a  parte.  In  this  view,  every  man  promises 
not  to  trespass  on  his  neighbor's  property,  or 
to  commit  an  assaull  upon  bis  person,  and  an 
action  of  assumpsit  mipht  be  brought  aod 
nmmons  issued,  under  tbe  first  subdivision  of 
section  129,  for  a  breach  of  this  implied  con- 
tract to  observe  tbe  laws.  The  Code  was  not 
dealing  with  a  legal  fiction  in  prescribing  a 
form  of  summons  in  actions  arising  on  con- 
tract Astatule  liability  wants  all  the  elcmcnis 
of  a  contract,  conaidernlion  and  mutuality, 
as  well  as  tbe  assent  of  tbe  psrty."  And 
Pecbham,  J.,  m  tbe  same  case,  seid:  "la  this 
"an  action  arising  on  contract  f  It  is  an  action  | 
for  a  penalty  for  violating  a  statute.  It  is 
claimed  to  snse  on  coittract,  upon  tbe  principle 
stated  in  3  BI.  Com.  161,  whereby  a  forfeiture 
imposed  by  the  by-laws  of  a  corporation,  upon 
sn  j  ihat  belong  to  tbe  body,  immediately  cre- 
aifs  a  debt,  for  which  an  action  of  debt  will  lie 
l^  the  party  injured.  This  principle  is  de-  I 
eared  by  Blackaione  lo  be  'an  implied  original 
contrsct  to  submit  to  tbe  rule  of  tbe  communi- 
'y  whereof  we  are  members,'  He  Iben  adds 
that  tbe  same  reason  may,  with  equal  justice, 
be  spplied  to  all  penal  statutes.  "This  princi- 1 
pie,  If  carried  out  by  tbe  same  reasoning. 


original  contract  to  obey  all  ■statutes,  by  the 

same  principle  and  Ibe  same  reaaoniiig, extends 
to  all  laws,  whether  statutory  or  common  law. 
It  is  Burely  not  confined  to  tbe  obeying  of  al) 
statute  law  simply,  Tbus  assumpsit,  if  not 
debt,  would  lie  for  an  a^^sault  and  battery,  or 
for  arson,  etc.  I  incline  to  tbinh  tbat  this  pro- 
vision of  the  Code  bad  no  reference  to  this  fic- 
tion of  the  law  of  an  implied  original  contract 
to  obey  tbe  laws  of  the  land  by  eacb  member 
of  tbe  community.  But  it  meant  wbat  it  plain- 
ly says.  In  section  63  of  tbe  Code,  'an  action 
Tor  a  penalty'  is  stated  as  impliedly  different 
from  an  action  on  contract  for  the  payment  of 
money  and  a  justice  of  tbe  peace  is  expressly 
given  jurisdiclion  of  boib.  The  Code  tbu» 
recognizes  tbe  difference  between  actions  upon 
contract  and  an  action  for  a  penally.  It  is  not 
enough  that  the  recovery  is  to  be  for  'money 
only,  but  the  action  must  arise  on  contract 
aico,  lo  bring  the  case  under  the  first  subdi- 
vision.     I  think  it  plain  that  this  action  doea 

Tbe  large  and  loose  meaning  given  to  con- 
tracts by  Blactstone  |8  Com.  158-160),  as  in- 
cluding all  obligations,  even  those  arising  out 
of  tbe  social  compact,  i^  loo  comprebeuaive  lo 
serve  as  a  guide  lo  tbe  real  meaning  of  Ibo 
clause  of  the  Constitution  which  we  are  con- 
sidering. Works  on  contracts  generally  have 
confined  tbe  term  "contract"  within  much  nar- 
rower limits.  Mr.  Bisliop  ia  the  only  writer, 
so  far  as  we  know,  who,  in  a  work  devoted  to 
contracts  solely,  has  endeavored  to  broaden  bis 
definition  of  the  term  so  aa  to  make  it  reach 
and  include  wlial  Lowrie,  J,,  In  Berliog  v. 
Ilerlzorj,  39  Pa.  467,  408,  denominates  "con- 
slnictive  conlracis,"  which  he  says  are  "Ac- 
tions of  law  adapted  to  enforce  legal  duties  by 
actions  of  contract,  where  no  proper  contract 
exists,  express  or  implied."  For  Mr.  Bishop's 
definition,  see  Bishop,  Cont.  (i  22;  and  thot  be 
intended  to  include,  like  Blackstone.  the  ficti- 
tious esse  of  a  stuiutory  penalty,  see  sections 
iaa-208. 

But  it  may  be  said  tbat  there  fs  an  actual 
contract  from  which  the  present  actiou  arises, 
namely,  that  made  by  Buyne  as  tbe  sender  of  the 
mef^suge.  Tbat  ccnimct,  however,  witli  all  Its 
consequences  except  the  penalty,  is  left  intact 
by  the  Act  of  1887.  The  penalty  is  not  given, 
in  whole  or  in  part,  as  compensation  in  dam- 
ages for  a  violation  of  that  conlmcl.  On  Ihe 
contrary,  both  tbe  sender, with  wLomlbe  Com- 
pany bad  a  contract,  and  llie  person  to  whom 
tbe  telegram  was  addressed,  and  wilh  whom 
the  Company  had  no  ciralracl,  are  left  in  full 
possession  of  all  their  lisjits,  outside  of  pen- 
alty In  every  respect.  That  t'le  penally  is 
imposed  solely  for  the  wrongful  violation  of 
a  public  duty  is  manifeFt.  and  il  seems  lo  usio- 
make  nodiiference  that  tbisparlicularinsiance 
of  that  duty  had  its  origin  in  contract.  The- 
case  twlongs  lo  tbat  particular  class  so  well  de- 
scribed by  Mr.  Bishop  in  bis  work  on  Non- 
Contract  Law,  g§  7S,  74,  in  which  he  says: 
'Though  a  tort  is  a  brcflch  of  a  duty  wbicb 
the  law,  in  distinction   from  a  mere  contract. 


something  else  combining,  when  otberwise  ft 

„.    would  not  bave  created  tne  du^.    In  such  k 

The  implied  !  case  commonly,  ...  the  party  injured  by  the 


in 
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nonfulflllmeiit  of  tbedut;  may  proceed  BRaiDst 
the  oiher  for  ita  ^reacb,  or  tor  ibe  breach  of 
tbe  coDlrect,  at  hts  eleclioD.  Tbua  (g  74).  be- 
cauae  a  cominoD  carrier,  whether  of  goods  or 
paBaeiigets,  ia  a  sort  of  pubUc  aervani,  the  law 
impoBea  ila  duties  upon  htm,  a  breach  whereof 
fa  a  ton,  though  there  ta  also  a  contract  wbtcb 
la  violated  by  the  same  act." 

The  principle  here  announced  ia  the  one  rec- 
«giiized  b;  this  court  to  Hfad  t.  Oeorgia  Pae. 
S.  Co.  79  Ga.  8S8,  and  in  other  caeea.  A 
filriking  instance  of  its  applicHtion  will  be  seen 
In  the  case  of  Tatlan  v.  Ureal  WetUm  S.  Co. 
2  El.  &  El.  »51.  in  which  tbe  terms  "action 
founded  on  contract,  "and  "action  of  oonlracl," 
e  undprconslruction.     See  also  Ponttfext, 


dkton,  »5  Ind.  12. 

In  l^haffer  v.  MeNamee,  18  Berg.  &  R.  44, 
the  words  "cauaea  of  action  arl8<D£  upon  con- 
Iract,  cither  eipreaa  or  implied,"  used  in  con- 
fcrrlne  iurisdiction  upon  Justices  of  the  peace, 
were  held  to  be  limited  to  tbe  caae  of  an  agree- 
ment or  un(ler«IaDding  ImmedialelT  helweea 
the  parties;  and  Gibson,  i^.,  said;  "It  Is  evident, 
(heretnre,  that  it  ia  not  the  form  of  the  action, 
but  the  nature  of  the  subject  matter  of  it, 
which  mnsl  decide  the  queatiou  of  jurisdic- 
tion. Actions  of  debt  often  arise  «r  malfficio. 
and  where  there  is  not  the  semblance  of  a  oon- 
iTBct,  as  in  all  CB«ea  of  penaltlea  imposed  b; 
statute;  for  there  the  deht  is  created  by  the  law, 
and  not  bj  Ibe  agreement  of  the  parlfea."  Ac- 
pordiiijtly  it  waa  held  in  ZeigUr  t.  Gram,  18 
SerfT.  &  R.  10a,  that  a  justice  of  the  peace  has 
no  jurisdiction  of  debt  for  a  penalty  impoaed 
by  a  BlHlule  for  not  entering  aatisfaction  of  a 

JudgmenL  While  the  term  "contract,"  used 
D  its  very  widestscnse,  would,  as  may  he  seen 
from  Blackstone  and  Bishop.  lake  In  pcnalliea 
Incurred  by  violating  a  statute,  the  ordinary 
use  of  the  woid  in  Ilic  common  law  islesscom- 
prehenaive.  The  use  of  it  in  our  Code  is  at- 
tended with  a  precis  definition:  "A 'contract' 
la  an  aftreement  between  two  or  more  parlies 
for  the  doiufF  or  not  doing  ttf  some  specified 
thing."  %  2714. 

A  "conirHct  of  record"  is  then  defined,  then 
"specinltj"  is  defined;  and  section  2718  adds: 
"All  ntbcr  com  tacts  than  those  spedfled  above 
are  termed  simple  conlracts." 

It  seems  obvious  that  a  penalty  imposed  by 
Uatuie  is  not  embraced  cither  in  Ibe  language 
or  the  meaning  of  the  Code.  What  the  Code 
■ays  of  actions  (g  8250  el  teg.)  would  seem  to 
exclude  a  certain  class  of  penalties  from  civil 
actions  altogether,  and  put  tbem  in  a  class  de- 
nominated "penal  actions."  "A  civil  action  is 
one  founded  on  private  rights,  arising  either 
from  contract  or  tori."  "A  pcanl  action  ia  one 
allowed  in  pursuance  of  public  Justice  under 

fiarticular  laws.     If  no  special  oBfceria  author- 
zed  to  he  tbe  plaintiff  therein,  the  State  or  the 
governor,  or  the  atiomev  or  solicitor  gener&l 
may  be  the  plainii0."    g§  8258,  8261. 
4UR.A. 


The  technical  expression 


claima  arising  eE  tmitraeta  between  the  a 
parties  may  l>e  joined  in  the  same  action. 
all  claims  arising  «t  delietc  may  in  like  n 
be  joined."  The  words  "actions  ex  eonl 
are  found  In  section  2812,  and  perhaps  in  other 
sections.  We  think  a  penaUy  such  as  that  un- 
der consideration  arises  ex  delieto,  and  conae- 
qiientlj  that  a  justice's  court  hHS  no  jurisdic- 
tion, and  can  liave  none  conferred  upon  it  by 
statute,  of  any  suit  to  recover  such  a  penalty. 
We  are  forced  to  this  conclusion,  and  do  not 
reach  it  of  our  own  choice;  for  we  agree  with 
the  Legislature  in  thinking  it  desirable  for 
justices'  courts  to  have  jimsdictioa  of  tliis  class 
of  actions.  A  prompt  and  cheap  remedy  in 
such  cases  would  subserve  tbe  public  conven- 
ience, and  be  conducive  to  the  attainment  of 
justice  in  matters  of  daily  concern,  embracing 
almost  a  counties-  number  of  transactions, 
widely  diOused  Ibrou.[;hi>ut  the  Btote. 

8.  It  follows  that  tliere  waa  no  error  In  strik- 
ing the  plea;  for  a  previous  suit  in  a  court 
having  no  juri«diction  could  not  result  in  any- 
thing out  a  void  judgment,  and  such  a  judg- 
ment is  open  to  attack  Sny  and  every  where. 
Code,  gt;  3594,  8828.  Tbe  suit  ItfeU  was  ■ 
legal  nullity. 

4.  It  acems  that  tbe  plaintiff,  before  she 
brought  her  action  for  tbe  penalty,  made  out 
and  presented  to  the  Company  sn  account  for 
her  expenses  incurred  by  a  needless  trip 
from  Brunswick  to  Hacon,  tliis  trip  being 
made  in  consequence  of  ber  failure  to  rcicive 
the  message  wtiich  Mr.  Bayne,  her  allorney, 
had  ordered  to  be  sent  by  telegraph.  It  does 
not  appear  wlielber  this  account  for  expenses 
was  paid  by  the  Company  or  not.  but  no  settle- 
ment by  way  of  accord  and  satisfaction  ia 
pleaded  or  proved,  nor  would  tbe  mere  pay- 
ment of  aucb  expenses  bar  an  action  for  the 
penalty.  The  Stntuie  leaves  the  right  to  dam- 
ages where  it  was  before  the  penaliy  was  im- 
[Msed.  It  hsa  been  correctly  held  that  paying 
back  the  nmount  received  for  sending  a  dts- 
pHlch,  unless  it  ia  agreed  tbut  such  payment 
shall  be  in  full  of  all  tbe  pirty  has  a  right  to 
recover,  will  not  binder  an  acllun  for  the  pen- 
alty. Western  D.  Tdeg.  Co.  v.  Buekanan.  85 
Ind.  480. 

0.  The  action  treated  the  penolty  as  resulting 
from  a  failure  to  deliver  (be  telegram,  and  not 
from  a  failure  to  transmit  it;  nevertheleM,  de- 
lay in  Innsmitting  might  be  considered  by  the 
jury  as  involved  in  a  failure  to  deliver.  But, 
even  if  the  charge  of  the  court  upon  this  aub- 
jectwas  Inaccurate,  it  did  no  harm,  tbe  failure 


and  all  verbal  ii  .  ^_ 

may  have  contained, 

0.  We  see  no  reason  to  question  tbe  suf- 
Bciency  of  the  evidence  to  warrant  tbe  verdict, 
WeaUrn  U.  Tekg.  Co.  v.  MeKilAen,  114  IncL 
511,  12  West.  Rep.  279 

Judgment   affirmed. 
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Eata  PRICE,  Appt., 
Josephine  M.  CONWAY. 

t Ps. J 

X.  ApttbUc>>tloii<jh&rKln«th«iMteKcii- 

or  of  a  oertain  ■yslem  of  iliarniBiid  is  Inoomps- 
tCDt  to  teBOli  ttaat  aystem,  snd  l»  uflug  the  name 
of  the  autbaf  ol  tba  aynem  wlUiout  authorltr,  ta 
llbeloua. 

S.  Aar  wrlttea  words  whtob  ban  a  tend- 
CDCT  to  Inlura  a  person  In  his  or  her  olDoe,  pn>- 
lesHlDii,  CBlliag  or  trade,  are  libelous. 

2.  Tbi&  offlctt  of  ftll  Innuendo  to  to  deBne  the 
def  amaiorj  mMnlnX  wbtcta  the  plaintiff  In  a  libel 
luJt  seta  upoQ  tlie  wordi,  aadtoaliow  hoir  thej 
caiae  to  have  tliat  meanlDg  and  how  thBr  relate 
to  the  plaintiff. 

4.  An»Termentofape«l*IdMnftMlanat 
oeccuarr  to  an  action  for  llbeU  where  the  wordi 
are  written  erf  plaintiff  la  hli  or  bar  prafeidon  or 
Vade. 


(April  IS.  UMU 

APPEAL  by  plainifff  from  a  Judsment  of 
ibe  Court  of  Common  Pleaa,  No.  8,  for 
PbilndelpMa  CouDty ,  HiisrnlniDg  a  demurrer  lo 
the  drclararion  Id  an  action  to  recover  dam- 
BCei  for  the  publication  ot  an  sllesed  libd. 
Reverted. 

The  grounds  of  complaint  aufflcIeDtly  appeu 
in  tbe  opinion. 
The  gi-oundB  of  demurrer  were : 
"Firit.  Because  the  matter  oontalned  in  nld 
statement  ta  not  libelous. 

"Heeond.  Because  Bnid  Btatement  does  not  set 
forth  any  cause  of  action. 
"Third.  Because  the  alleged  libelous  matter 
forth  in  Ibe  slateraeat  does  not  warrant  ot 
if  J"  the  loQueudoes  in  said  Btatement. 

■tti.  Because  the  innuendoes  contained 
In  said  statement  enlarge  and  add  to  the  fair 
and  proper  mesolnj;  of  the  matter  alleged  to  bt 
libelous. 


Jufllify  11 


An  action  win  lie  for  the  publication  of  words 
which  dlreotlr  tend  to  prejudloe  or  injure  one  in 
bta  office,  profewton,  trade  or  busineat.  WlUlams 
V,  Davenport  iMInn.)  Jan.  Z3.ima 

Nettiier  the  publle  press  nor  Indlrlduals  oan  dls- 
eoai  the  oonduot  and  chsraoter  of  ofScera  and  oao- 
dldatea  for  office,  wltbout  Inoiurlnir  llabllltr,  olrll 
<ircrlnilnal,tor  defsmatorr  nttennces  published, 
although  such  pubJIcatlons  mar  be  made  without 
malice  and  upon  probalde  nauae.  Banner  Pub.  Co. 
T.  State.  IS  Lea.  1TB. 

Any  written  words  are  libelous  which  impute  to 
a  man  fraud,  dishoneetr,  hnmoraHty,  et*..  or  that 
be  to  BUBpeoted  of  snob  cmnduot.  or  which  suitircst 
that  he  la  suffering  from  any  Infectious  dlfcttae. 
which  have  a  leodencr  to  Injure  him  In  hli  office, 
tirorenlon  or  trade,  or  which  bold  him  up  (o  con- 
tempt, hatred,  scorn  or  ridicule.  Blchardson  t. 
State.  S  Cent.  Sep.  708,  «6  Hd.  iOB. 

Woi^  not  otherwise  actionable  mar  form  the 
tatto  ol  an  action  tor  slaoder  when  spoken  of  a 
part}-  In  respect  of  bis  office,  profeeilaa  or  busl- 
neaa;  and  this  principle  embmcee  all  temporal 
oDoca  or  tru^  without  llmltBtlon.  White  v. 
HlobOllB.  14  D.  8. 8  Bow.  IM  a>  U  ed.  SBl). 

The  words  Deed  not  Import  a  obarne  of  crime,  yet 
tter  muM  go  at  least  so  tar  as  to  impute  to  him 
Wme  IncBpncltr  or  lack  of  due  qualiflcatloo  tfi  All 
the  poaliioo.  or  some  positive  past  misconduct 
which  will  Injuriously  affect  him  In  it,  or  the  hold- 
ing of  principles  which  are  bostUe  to  the  mainte- 
BSDoe  of  the  Bovemment.  Sillars  v.  Collier  <Mass.l 
•  L.R.A.  OeD. 

The  old  doctrine  of  smtidolvni  mnonotunt  has 
Dever  been  adopted  In  Massaotausetta  as  a  special 
remedr.    V-td. 

A  printed  pnblktatlan  oharging  a  public  offloer 
with  culpable  ne^leot  of  hto  official  duties  to  libel- 
ana  p«r  H.  lAnabea  v,  Minnesota  Tribune  Co.  a> 
HIDD.UL 

implalnt  ebows  that  tbe  words  were  used 

~~  ~      ID  ofllolal  charaoter.an 

,    StoU  T.  Houde, 

1  ooDtalnlnr  Imputatlona  that  a 
■ember  ot  the  LeBtohitura  went  there  solelj'  for 
tiw  pmrpoae  ot  pasMng-  a  bill  to  entleb  htmself  and 
kb  WjpaiLusss  In  a  oartaln  sobeow  i 
•  LILA. 


Randall  ▼.  Brenlng  Hews  A 


).  naoh.)  T  L.  B.  A. 


But  an  ezpreeslon  of  opinion  that  a  oertatn  per- 
son, as  s  member  of  the  Lefrislatnre,  to  corrupt  in 
his  heart  and  might  be  Induced  t»  change  hto 
oourse  from  Improper  moUvea  and  inducements,  to 
not  acttoDubla  without  averment  and  proof  of 
special  damages.    Slllara  v.  Collier,  aupro. 

A  publication  charging  a  ooiintr  auditor  with 
making  a  false  Btatement  of  theflnanclal  condition 
of  tbe  oountr  to  libelous  if  the  oharges  ai«  talssL 
Prosser  v.  Callis,  IIT  Ind.  106. 

It  ia  not  neceasarr  that  tbe  words  used  In  a  pub- 
lished article  should  be  slauderouB,  to  sustain  an 
action  for  Utiel.   Ibid. 

The  following  words  spoken  et  a  city  attomer: 
"He  ta  unfit  to  hold  the  office  of  city  atlomer. 
His  opInloD  Is  loo  sasily  warped  for  tnuoey  ooosld- 
eratlon,"--do  not  uecessarllT  Indicate  det«llation 
of  duty  or  dlBboDeaty,  and  are  not  aclionable  pa- 
te   Greenwood  v.  Cubbey  (Kub.)  May  10.  I88B. 

A  publication  which  obarges  plalntlEC,  a  deputy 
sheriff,  with  gross  mlaconduct  in  office,  to  libelous, 
aa  holding  plaintiff  up  to  the  scorn  and  aversion  of 
Ibe  public.  Bourreaeau  r.  Detroit  Brenlng  Jour- 
nal Co.  B  ffeet.  Bep.  151,  <B  Mloh.  iX. 

Wardt  tend<R0to  Infutt  profational  parsons; 

Words  Imputing  want  of  integrity  or  capaolty  In 
the  oonduot  of  a  prof  esslon  or  trade  sre  actionable. 
Wlldee  V.  MoKoe.  I  Cent.  Rep.  MB,  lU  Pa.  835. 

To  charge  orally  against  a  minister  that  he  had     , 
retained  for  his  own  use  tbe  whole  or  part  ot  ool- 
lectlons  made  by  him  lor  torelgo  mleslons  Is  action. 
able.    UcLeod  v.  HcLeod  (Super.  CL)  4  Montreal 
L.BPP.IU3. 

Btatementa  concerning  a  physician.  Imputing 
general  li^ionince  of  medical  science.  Incompe- 
tency to  treat  diseases  and  a  general  want  ot  pro. 
feiHlonal  skill,  are  slanderous  and  actionable  with- 
out proof  of  special  damage.  Cruikshank  f.  Oar- 
don,  US  N.Y.  ITS. 

A  publication  alleging  that  a  pbysiclaa  allowed 
tbe  deoomposing  tHidy  ot  a  child  to  remain  tor  sev- 
eral days  in  the  same  room  with  Its  iloK  mother, 
was  held  aotlonable  without  an  allegation  of  special 
damage.    Pratt  v.Ploneer  Press  Co.  3t>  Mmn.  £10. 

Advtoe  given  ta  one  employing  a  physician  t« 
take  Buotber  doctor,  and  a  declaration  that  the 
person  giving  tbe  advice  would  not  bare  tba  phyaf- 
clan  doctor  a  dog  for  him,  and  that  ba  almoat 
18 


IM 


P1WNS11.VU11A  HuPBKHB  Court. 


Apx., 


"F\fth.  Becftuse  tbcre  Is  Doavermentof  Bpe- 
clal  dnmajK." 

Tbe  tlcfDUrrer  wu  iusCalned  and  JadtrmeDt 
waa  eDtered  for  the  defeadant  on  tbe  demur- 
rer, and  plilntiff  tbeteupon  brought  the  caae 
to  tbia  court. 

Mr.  ATary  D.  Baxrlngtaa,  for  appel- 
lant: 

Though  defamatorj  matter  maj  appear  onl^ 
to  applj  to  a  clanof  Indlvidoali,  jet  If  the  de- 
Kriptioua  In  auch  inaiten  are  capable  of  being, 
by  iDDueudo,  ihowD  to  be  directlv  applica- 
ble lo  any  one  ladfvidual  of  that  claaa, 
an  action  ma;  be  maintained  by  (uch  Indivld- 
ubI  in  respect  to  tbe  publication  of  audi  mat- 

£«  Fanv  t.  MaleamtM,  1  H.  L,  Caa.  <S7. 

Where  words  will  bear  teveral  meanings, 
theplaiDtlfTbasarlghttoBTerb;an  Innuendo 
the  meanlDg  with  which   he   concelTei  tbej 


were  apoken  and  tt  la  for  the  Jurj  to  dpcid» 

wbelber  he  i»  rigbt. 

Bornman  r,  Boyer,  8  Blun.  filT;  Hayt  t.  Bri- 
trig,  4  Watts,  382;  Uom.  t.  Eetnan.  67  Pa.  206. 

liiere  Is  no  employmect  but  that  languag* 
which  concerna  the  person  In  such  emplov* 
ment  will  be  actionable.  If  it  affects  blmtherem 
in  a  manner  that  may,  as  a  necessary  conse- 
quence,  or  doea,  as  a  natural  or  proximate 
consequence,  prevent  him  deriving  therefrom 
that  pecuniar;  reward  which  probably  he  might 
otherwise  have  obieined. 

TowDsbend,  Blander  and  Libel,  8d  ed.  S  183, 
p.  279;  I  Stsrhle.  Slander  and  Libel,  pp.  IZT, 

130;  su*  T.  Mttctua, an.  b.  a dsil  w  n i^ 

ed.  2H9);  ITClurg  t.  Bom.  0  BInn.  S31:  Wildm 
T.  MeKte,  1  Cent.  Rep.  01&,  111  Pa.  SSG. 

Even  if  plaintiff  dors  not  arer  apecial  dam- 
age the  action  of  libel  would  itill  be  maiaiaiD- 


Words  spokCD  ol  a  tawyer,  la  referenoe  to  wbat 
be  has  done  la  bta  profeesiou.  chorvInK  that  he  la  a 
■■  blaokmailar."  are  aotioniUjle  per  Mi  Bealr  t. 
Dettia  (Fs.1 1  Cent-  Bap.  IM. 

Id  publiBb  or  a  lawyer  the  word  "BhTSteT"  1» 
Ubeloua.  Grlbb1ev.PlDiieerPranOo.81Uimi.US. 
Wonlt  ttadtng  to  tnjuri  ptrton  <n  eatttng  or  (rod*. 

A  men  anlmadvenloalDaolraular.  uponatnns- 
aetlon  had  with  a  Srm,  Id  wblob  It  la  staled  that  tiie 
membeia  of  Ihe  flrm,  □amlnB  theoL  "are  not  worUij' 
of  ourBuplK>rt,"evaD  thourb  coupled  with  the  epl 
IhelS  "ba>L  treaoberr,"  "foul  and  unfair  deal  1  run.' 
—la  not  actionable  per  so.  Uonacbue  t.  Gallr,  1 
New  Eat-  Kep.  MT,  G8  Conn.  O. 

To  publish  Oi  and  oonoerniojr : 
tandlngto  brlni;  Mm  Id  lU  repute  or  to  aeetrof  oqd- 
OdeDoelnhii  InteKrltr.  la  libelous  and  actionable 
per  1.    Jonefc  r.  Qraeley  (Fla.1  July  15, 1B88. 

Words  aoujeliiB  ■  clerkofouuluB  tbe  ruin  of  ati- 
other  perBoa.  by  reaaou  of  wblib  he  lost  bis  Hitua. 
tlon,  are  actlooable.  Wilson  T.  Cottman,  S  Oent. 
Bep.  see  HSMd.  IW. 

Words  reJaclDK  to  tbe  quality  of  articles  made, 
lurQlsbec  or  aold  by  a  person,  though  false  and 
maUclout,  an,  not  actionable  without  special  dam- 
ace,  unleai  tbe^  attHch  to  the  Individual.  DooUob 
T.  Budget  Pub,  t^o.  4  New  Eng.  Bep.  50,  Ul  UaM. 
XE8. 

Where  plalntm  advertised  torsaleasflratqusllty 
■tocklDgs  made  by  defendant,  defendant's  publica- 
tion that  hli  stocklnga  gbould  not  be  Judged  by 
those  sold  by  plaintiff.  beciLuse  they  bad  been  sold 
to  him  at  a  reduoed  price  besause  damaged  lu  tbe 
dye-bouBB,  Is  not  actionable,  In  the  abeotiue  of 
proof  of  sjieclal  damage.  Boyntou  v.  Shaw  Stock- 
ing Co.  G  New  Sng.  Bep.  tSJ,  la  Mass.  218. 

Acutorplcturcof  tbelnteriorof  ssaloon.wlththe 


nedy's, 


B,  With  the  Sid  of 
proper  Inuucnduee,  was  a  cbnrge  that  tbe  snloob 
was  the  resort  of  Improper  charBoteri,  and  that  the 
Indueiice  of  the  as^otiatloos  there  was  bad,  without 
any  other  moutioD  uf  l]ieplalntiir,"WBa  held  a  libel 
OD  the  place,  and  not  on  the  plaintiff.  Beunedy  v. 
Press  Pub.  Co.  «  Hun,  tSS. 

A  pull  II  cation  by  a  relBll  seller,  concern  lag  whole- 
sale sellers  of  liquor,  cbarffing  that  the  plaintiff, 
moved  to  snirer  l>ecause  defendant  ceased  to  l>e  a 
purobaser  from  him,  overbid  him  In  the  matter  of 
a  lease,  and  compelled  his  removal,  and  reoom- 
meudlng  letaUeis  "to  boyoott,"  la  not  libelous  jmt  , 
8L.R.A. 


ss;  and.  In  Uie  alMenoe  of  evldenee  of  speolal  duun- 
ace.  a  nonsuit  vrai  properly  enured.  DODSghuer. 
Gafly.  B  New  Eng.  Rep.  Stfi,  04  Conn.  XST. 

A  publication  la  reply  to  certain  eensorlous  ailb 
oles  that  bad  appeared  tn  the  paper  respecting  » 
teacher  In  a  normal  sobool,  chanrlng:  a  pupil  wltb 
oonduot  showing  her  to  be  tricky  and  unreliable, 
and  deetltute  of  womanly  oharaoterisUoe,— waa 
held  actionable  pa-  s«,  aad  not  a  privileged  oum- 
municaclon.    Ulion  v.  Allen.  M  Cal.  fiS. 

A  newspaper  aracle  giving  the  public  Informa- 
tion as  to  a  man  holding  himself  out  as  a  teacher 
and  Bseklng  to  attract  pupils  by  extraordinary  ad> 
vertlsemeats  Is  privileged  In  such  a  qualified  sense 
that  malice  must  be  proved  as  a  faotla  thecase  be- 
fore the  plaintiff  can  recover.  Frees  Co.  v.  Stew- 
art. U  Cent.  Bep.  fTB,  110  Pa.  BSt. 

The  artiole  Is  not  deprived  of  Its  privileged  ofaar- 
aoter  by  the  feot  thad  It  la  In  Uie  form  of  an  Inter- 
view which  is  so  altered  in  details  as  to  render  th» 
reporter  ridlDulous.    Ibid. 

A  fslso  pubiioaUon  oonCalning  tbe  beading  "A 
School  Child  Killed  by  a  Teacher."  and  stating  that 
the  teacher  bad  been  arrfeted  and  lodged  In  Jail, 
and  tbat  threats  were  made  of  lynching  her,— to 
libelous  Lisr  s&    Doan  v.  Kelley.  1£1  Ind.  413. 

Any  charge  of  dishonesty  against  an  Indlvldaal 
In  conneotlon  with  his  business,  whereby  his  char- 
acter in  such  business  may  be  injuriously  affected. 
Is  actionable.  Henoa  the  words.  "You  are  a  de- 
faulter: all  that  you  have  you  accumulated  by  ds- 
fraudlug,"  spoken  of  one  in  bis  business  ss  a  mer- 
chant and  miller,— are  actlonabLe.  Noeninger  v. 
Vogt,  B  West.  itep.  SW.  SS  Mo.  US. 

To  publish  of  a  mevcbant  or  trader  tbat  a  Judg- 
ment has  been  recovered  against  blm  Es  not,  in 
Itself,  libelous,  as  an  Imputation  against  the  sound* 
nees  of  his  flnanclsi  condltloo.  so  as  to  Justify  an 
B  CI  Ion.  without  proof  of  special  damages.  Wood. 
ruff  V.  Bradstniet  Co.  S  L.  K.  A.  Wit,  US  M.  T.  ZU. 

A  pArtuership  is  liable  for  the  aot  of  a  partner  In 
slandering  the  buslnees  of  another  la  the  course  of 
tbe  piirtoersbip  busintss.  Uaney  Ufg.  Co.  v.  Par. 
kins  (Mich.)  Nov.  IB.  1SS8. 

Words  spoken  or  written  Injnrlons  to  a  pereon  Id 
his  busin«a,  and  faiss  and  malicioui,  sre  actioDK- 
ble perse, and  special  damagetueednotbe  proved. 
Ibid. 

In  an  action  ef  libel,  a  verdlot  of  tS,(xn  will  not 
lie  fet  HBlde  as  excessive,  where  the  evidence  show* 
tbxt  the  temlency  of  the  libel  was  to  grcstly  Injur* 
the  ohareoler,  etaodltig  and  business  of  tlie  plain- 
HIT,  and  tbat  the  paper  tn  wblob  tbe  publication 
was  made  had  a  wide  ol 
(Via.)  July  U,  USa. 


db.Google 


CoMMOflWRALTH,  M  fW.  BcKT,  T.  DNIOK   LBAflUIt. 


1« 


OJenunt  t.  ChMt,  0  Barn.  A  C.  ITS;  Bell  y. 
SUmt.  1  Boe.  &  P.  881;  rfc»ri«y  t,  LordEerrs. 
4  Taunt.  836;  LeFanti  t.  Maleommn,  tupra; 
OdgeiB,  Libel  and  Slander,  "SW;  AoJtn  T. 
fitetoani,  14  C,  B.  808. 

Mr.  Junes  H.  BhMkeqie»r«  for  appel- 


KeColln^  /.,  dellrcred  the  oploloD  of 
tbe  couit: 

Tbe  deteodant  haTing  demoned  to  the 
declaration,  all  releraDt  matters  weltpleaded 
tberdn  must  be  accepted  aa  true.  Wildte  v. 
JteKte,  111  Fa.  BBS,  1  CeoL  Rep.  919. 

The  facia  of  the  case,  as  we  gather  Ibem  from 
the  declaration,  are.  ihat  the  plaintiff,  at  the 
time  of  the  committing  of  Ihe  grievantw  there- 
in caentianed,  was  tbe  proprietor  of  tbe  Haven 
College  of  Bbortband  and  Tvpcwriiing,  located 
at  1323  Cheetont  Street,  Pbiladelpbia,  and  waa 
fully  competent  and  authorized  to  teach  tbe 
Haven  sjarem  of  shorthand.  Tbe  defendnnt 
was  the  principal  of  a  rival  school,  located  at 
1223  Cbeatnnt  Street.  These  were  tbe  only 
acboola  in  Philadelphia  in  which  the  Haven 
sntem  of  abortband  writing  was  then  taugbL 
The  defendant,  with  full  knowledge  of  these 
fhcts,  published  certain  certificates  over  the 
•ifnatore  of  Curtis  Haven,  author  of  Haven's 
iboitband  rfBlem,-in  which  it  was  stated  that 
tlie  only  authorized  Haven  College  in  Phila- 
delphia was  at  1223  Chestnut  Street,  of  which 
tbe  defendant  was  the  principal;  that  he  could 
recommend  her  teaching,  but  not  that  of  an- 
olber  teacher  who  was  lulngbls  name  without 
authority,  and  for  whose  teaching  be  would 
not  be  reapcnsible.  Tbe  defendant  also  pub- 
Msbed  a  circalar  over  her  own  aignalure,  in 
wbich  it  was  stated  that  tbere  were  other 
teacbeiH  of  Haven's  shorthand  In  Philadelphia, 
■nd  tbat  one  of  them  waa  using  tbe  name. 
Haven  College,  without  autboritv.  Tbe  dec- 
laration conlaina  verbatim  copies  of  these 
publications,  and  alleges  tbat  tbej  charge  and 
were  intended  lo  charge  that  the  plaintiff  was 
Incompetent  to  leach  the  Haven  system  of 
■boTthand,  and  tbat  she  was  using  the  name. 
Haven  Cnlleee,  without  authority,  and  that,  hf 
meana  of  these  accuFalions,  falsely  and  mali- 
ciously made,  she  has  been  greatly  prejudiced 
in  her  reputation  and  business,  and  baa  sua- 
tsincd  great  loss  therein.  It  specifically  de- 
Kiibes  tbe  injuries  InSicled  on  ber  business  by 
tbe  publicaliona  recited  in  It,  and  lays  her 
damages  at  $5,000. 

It  is  contended  in  support  of  the  demurrer 
that  [lie  matter  set  out  in  the  declaration  is  not 
libelous,  and  that  the  Innuendo  is  not  justified 
b;  it.  Any  written  words  which  have  a  ten- 
dency to  injiiie  a  person  in  his  or  her  office, 
profession,  calling  or  trade,  are  libelous. 
UdgeiB,  Libel  and  Slander,  p.  19. 

An  Innuendo  cannot  introduce  new  matter, 
or  enlarge  the  natural  meaning  of  words,  or 

Kt  upon  them  a  construction  thev  will  not 
LT.  lis  office  Is  to  define  the  defamatory 
meaning  wbich  the  plaintiff  sets  upon  the 
words,  lo  show  how  they  come  to  have  that 
meaning,  and  bow  they  relate  to  tbe  plainilff. 
If  they  are  capable  of  tbe  meaning  be  ascribes 
to  tbem,  it  is  for  tbe  jury  to  say  whether  they 
were  used  in  that  tense.  Id.  p.  100^  and  an- 
tboritlea  cited;  Bonrntiin  t.  fioiw.  SBinn.  S15; 
«L.aA. 


Tliempton   r.  Ltitk,    8  Walts,    17;    Cbm.    T. 
Ktenan,  07  Pa.  208. 

As  at  the  lime  of  the  grievances  mentioned 
in  tbe  declaration  there  were  but  two  schools 
In  Philadelphia  In  which  the  Haven  system  of 
shorthaad  was  taught.  It  is  clear  tbat  the  pub- 
lications referred  to  the  plaintiff,  and  we  think 
that  they  justify  the  innuendo  which  defiuea 
the  meuijng  she  ascribes  to  tbem.  Tbe  dec- 
laration contaiiu  an  averment  of  special  dam- 
ages, although.  In  libel,  or  where  words  artt 
spoken  of  another  in  the  way  of  his  or  her 
gmfessioD   or    trade,    it    is 


dgers,  Ltbi 


Ltbel  and  Slander,  225. 


rtMried,  and  procedendo  atMribd, 


UNION  LEAQDE  of  Philadelphia. 

I. .  ArettirawUlbAnfflcleiittowftFrajit 
a  danlitl  otm,  writ  of  m»udH.iuna  to  reln- 
tlAte  s  person  In  a  social  club  from  which  he  bu 
been  expelled,  Utheolubhad  power  to  make  the 
•ipulslon,  where  It  appears  therefrom  tbat  Um 
prooeedinga  ot  expulsion  were  regular  and  eon- 
ducted  la  irood  faith,  tbat  the  aomised  waa  accord- 
ed a  full  and  fair  bearlnsand  tbat  a  proper  Judg- 
ment waa  entered  on  the  facta,  and  the  whole 
prooeedlnK  !■  slated  with  lubBtanttal  accuracy, 
altbouKb  abaolutelr  teobnloal  aocuraoy  of  state- 
ment Is  lacking,  end  It  does  not  appear  tbat  the 
Bccuaed  was  found  gnlltr  In  tottdem  ecrhlt  ot  the 
acta  for  whloh  tbe  br-taws  permit  expulsion. 

S.  The  enfttroement  of  tbe  prorlsloiu  of 
tbe  etaArter  »iul  by-lawa  of  a  social  olub 
whieb  provide  for  the  expulsion  of  members,  In 
tfaeoase  of  a  person  who  beoaote  a  member  after 
Uidr  adoption,  can  deprive  him  of  no  legal  or 


Nora.— Vnndnmui  to  obtafn  Ft-fnslatnnent  In  dub 
or  other  toeial  organlxiUlon. 

Haadamus  la  a  proper  prooeduie  to  be  Invoked 
t)7  an  Hivellad  member  speklnrto  be  re-lnslsLed. 
State  V.  Llpa,  XS  Ohio  St.  666;  li^turgcs  v.  Chicago 
Board  of  Trade,  86  IIL  HI;  Baxter  v.  Chlraga 
Boanl  of  Trade,  SR  ni.  146;  People  v.  New  Turk 
Benev.  Society  ot  O.  M.  6  Thoinp.  1  C.  B6,  3  Hun, 
Wl;  O'Relly  v.  Mutual  L.  Ina.  Co.  S  Abti.  Pr.  N.  8. 
18T;  Slate  v.  MUwaukea  Chamber  of  Commerce,  »> 
Wla.  aa  Otto  V,  JoumeymHD  Tatlon  P.  ft  Bener. 
Union,  TS  Cal.  BOB;  UontRomery  Co.  Hed.  ft.  8.  So- 
ciety V.  'Weatherly.  7S  Ala.  US;  State  v.  Oeorgle 
Medical  Soulety,  SB  Ga.  606;  SBvaaaali  Cotton  Bx- 
□hange  v.  State,  6i  Qn.  Btl8;  People  v.  Mecbanlce 
AW  Soclety.ffi  Mich.  86;  Erd  v.  BaTarlan  Nat.  Aid 
ftLoanAsao-lIWeBt.  Kep.  171.  87  Mich.  MS;  People 
V.  American  losUtute.  U  Hov.  Pr.  K»:  People  V.  St. 
FranclBcuH  Benev.  Soclet;,  21  Uuw.  Pr.  SM;  People 
V.  Erie  Co.  Medical  Society,  »  Barb.  872;  Com.  v. 
St.  Patrick  Benev.  Society,  i  Blan.  Ml;  Com.  v. 
GeiTDBD  Society,  15  Pa.  251;  Green  v.  Alrlcao  M.  & 
Society.  1  Serg-.  t  it.  E84:  State  v.  Milwaukee  ChaiS- 
ber  of  Commerce.  47  wta.  870. 

The  writ  of  mandumug  is  applicable  to  corpor*. 
tlons  formed  tor  eleemoeynarr,  religious,  acien- 
HOo,  benevolent  and  sootal  sooletlee.  State  r. 
Milwaukee  Chamber  ot  Commerce,  tupm. 

Tbe  Injured  party  may.  however,  puisue  bla 
remedy  In  a  common-law  suit,  and  may  recover 
damagea  tor  an  unlawful  expulsion,  but  cannot 
afterwards  olalm  to  be  rv-lnstaled.   lAmphere  r. 


pMinfeTi.TAinA  ScrnsKK  Couitr. 


Hat, 


ooiutttutloiia]  Tigbt  OB  thefrraund  Uutt  hlf  per- 
Bonal  fnncblae  and  propertr  rUtbU  us  lubjeot 
to  the  BoUon  of  a  majorll^  ol  the  memben. 
8.  TlM  maulMrs  of  »  MMdal  <dnb  m»j' 

regnlAto  through  tbeli  br-lswi  th«  «aasea  (or 
expulsion  of  membeis  and  Uie  mamier  of  effeot- 
b>g  tlie  tsma.  vbem  laob  power  hw  ]»eeii  ex- 
preeely  conterred  upon  them  br  tbe  Leclilatura. 

4.  B^'lmwa  of  ft  aodal  elnb  prOTtdlnv 
Ibr  tbe  expnlolan  of  neinbOTB  ruiltr  ^ 
acta  or  conduotirbloli  the  board  of  directors  shall 
deem  dleorderlj  or  lojurioiu  Co  tbe  Internets,  or 
hOBtlie  to  the  objocts,  ot  the  olub  are  not  unreB- 
■onable,  arbitrary  or  oppressive,  nor  do  they  vio- 
late Bnr  prloolple  of  naturat  Justloe. 

5,  FaUareofaby-lAwtodealKiutte  nud 
define  the  veiloiu  and  apecillo  adu  irhloh  will 
be  deemed  disorderly  within  the  rule  iubjeotlns 
members  of  a  eodal  (dub  to  expulsion  theref  or.tbe 
determlnadon  of  wUoh  questloD  is  left  to  tbe 
boiird  of  dlreoConk  does  DOt  render  tbe  by-law 
fllegal. 

6-  A  minor  oBbiwe  1*  ■nfllalent  to  Justify  Che 
expulsion  of  a  member  from  a  soda]  clnb.  If  the 
club  acta  In  Bood  faith  end  exerolses  oul?  the 
powen  conferred  by  Its  charter. 

V-  A  Boelkl  clab  In  tbo  trial  of  ft  tUifti^e 
asalnst  one  of  Its  members,  conviction  of  which 
wlU  under  ItA  ohsrCer  and  by-lam  subject  bim 
to  eipulaloD.  acts  as  a  judicial  tribunal  and  lie 
Judmnent  thetela  renden  the  oaae  ru  iudi- 
eiua.  and  will  preclude  lla 
■aerlla  b;  a  Judicial  oourW 


proceeding  bj  mandamua  to  compel  defendant 
U)  re-fnsUtle  relator  ai  a  meoiberol  tbe  defend- 
«at  club  from  which  he  had  been  expelled. 


The  fads  are  fully  aUled  In  the  opfoion. 

Mettn.  A.  T.  Freedlay  and  Joeeph  B. 
Towneend,  for  appellant: 

A  aeoteoce  of  ezpulalon  k  concluitTe  oo  tba 
merits  and  cannot  be  iaqdred  into  collatoallr 
either  by  maadamiu  or  action,  or  anj  other 

Com.  T.  PiJu  Ben.  Baeiety,  8  Watts  Sb  B.  260; 
BoeUty  for  Tintation  cf  Sider.  Oom.  68  Pa. 

131;  Black andWhiteSmttAtSaeietyr.  Vandyke, 
SWhart.  809.  G13;  Toramv.  Howard  Ben.  A-o. 
4  Pa.  518;  Jfoi^  v.  Stock  Redtangt,  9  W.  N. 
C.  441;.Spm^»  Jpp.  SCent  Rep.  218,  116  Pa. 
8»1;  PaakituY.  Antrobut,  L.  R.  17  Oh.  Dir. 
616;  IndenoUk  t.  BneU,  H  Haco.  &  Q.  210; 
Mopkiiaon  t.  Margvit  of  BsetUr,  L.  R  6  Eq. 
68;  Hunt  v.  JVm  York  Ifodutt  EmJuauu,  1 
Cent  Rep.  264,  100  N.  T.  M6;  Lambert  t. 
Addiion,  46  L.  T.  N.  S.  88. 

In  England  tbe  bj-Uw  Is  niually  framed  aa 
follows:  "Any  conduct  lb  or  out  .of  tbe  cltib 
whicb  sball,  in  the  opinion  of  the  committee,  be 
Injuriona  to  tbe  character  and  Inleresta  of  the 

TbU  Is  called  tbe  "common  form  of  the  ex- 
pulsion clause"  (Leach,  Club  Caa.  16,  Slj 
Werllieimer,  Clubs,  p.  114),  and  has  been  fre- 
quently Judicially  suslaiaed. 

Dawkini  t.  AntTobut,  Dtmbart  t.  AdditMt 
and  Hopkingon  v.  Marguit  of  Sixeter,  susrw; 
Oardnm-  v.  Frtmanik,  19  Week.  llep.  35a;Z*<- 
Ulton.  T.  iiaatftum,  83  L,  T.  N.  8.  643. 

Under  eimiiar  charter  powers,  it  baa  been 
distinctly  bold  that  tbe  by-iswsmay  Inveat  tbe 
board  of  directors  with  determining  what  ia 
sufficient  cause  for  expulsion. 

PiUha-  T.  Ohkago  Board  <f  Tradt.  SO  DL 
App.  816;  I>avikin4  t.  Antrriut,  Gardntr  r. 
FremantU,  Lgttelton  r.  Blaekburn  and  Hopkiri- 
sonv,  .Mar^Mf?J'£lie(«r,«(/pra;  Willcocii,  Hun. 
Corp.  684;   i^tHftry  t.    OaOagher,  61  Qa.  86; 


Grand  Lod«e,  A.  O.  n.  W.  tf  Hloh.  410;  BUta  t. 
Upa.  supra. 

He  may  reoorer  danuures,  to  the  extent  of  bis  In- 
jury. Vaablnvton  Ben.  Boole^  t.  Bacber.  X  Pa. 
tiS. 

The  brinilns  of  an  action  at  law  Is  a  waiver  of 
the  rlffbt  to  tbe  remedy  by  mandamua.  BUle  v. 
Iilpa,  nipro. 

Under  the  Eentuoky  Code  mandamus  wOl  not  lie 
to  compel  the  oIBoers  of  a  tieneflt  sodety  to  restore 
an  expelled  member.  Scbmldt  v.  Abraham  Lin- 
coln llodpe.  84  Ky.  490:  Cook  v.  College  of  Phyal- 
tdans  and  SurReona.  9  Buab.  Ml.  And  see  White  v. 
Brownell.  X  Daly.  SSa,  where  It  Is  beM  that  man- 
damus does  not  apply  to  mere  voluntary  sooletleo. 

If  theaipulstunbe  wlthoutnotloetheoaarts  wlU 
Interfere,  although  the  rules  may  not  provide  for 
tbeelvlngof  notice.  Fisher  v.  Eeane.  i)f  Sng.Bep. 
iUoakI  £86.  L.  R.  11  Oh.  DIv.  358. 

It  Is  tbe  duty  ot  the  courts  to  construe  liberally 
the  rules  and  regulations  of  benevolent  socletl^ 
■oasto  elfect  their  benevolent  purpoeca,  and  In  no 
<iB*e  to  10  construe  them  as  to  defeat  lucb  pur- 
pose*, unless  their  meaning  Is  so  clear  and  certain 
as  to  admit  of  no  other  construction.  Jewell  v. 
Grand  Lodge,  A  O.  U.  W.  11  HInn.  40i. 

An  unincorporated  mutual  benefit  usodatloo 
bas  no  right  to  expel  a  member  for  an  ottenae 
which,  by  Its  rules.  Is  punishable  only  by  One.  and 
tbuB  deprive  him  of  the  beaeflt  to  which  be  Is 
Moperly  entitled.  Otto  v.  Journeymen  Tailors 
rrotectlve  *  Bener.  Union,  TS  CaL  X&, 

Oouita  will  net  inquire  Into  the  merits  of  the  de- 
cision otoorponrta  authorlUea  In  expelling  I 
8L.R.A. 


ber  In  regular  prooeedlnga.  unless  the  suapenslOD 
or  expulsion  has  been  conducted  without  authoi^ 
Ity,  when  the  remedy  by  mandamus  may  be  In- 
voked IHIgh,  Extr.  LenBl  Bern.  I  KS^  Rsnlin  T. 
Second  tlaptlst  Church.  61  Ulcb.  13T;  People  v.  Gei^ 
mau  D.  B.  Bt  Stephen's  Church,  GS  N.  Y.  108),  and 
only  where  civil  and  property  rights  are  Involved. 
Van  Houtf  n  V,  First  Befonned  Duidh  QiUFQb.  17 
N.  J.  Eq.  US;  LIvlugstoa  T.  n^ot^  Oinroh,  4fi  N. 
J.  L.  lao. 

Oourta  entertain  Jurladlotlon  only  to  ocmeot 
abusw  they  do  not  Inquire  Into  tbe  merilB  ot  the 
controversy  in  a  r^ular  course  of  prooeedlngB, 
except  where  property  rights  are  Involved.  Wool- 
sey  v.  Lodge  No.  23,  I.  O.  O.  F.  41  Iowa,  tHE;  Ana- 
oosta  Tribe,  No.  la,  L  O.  H.  M.  v.  Murbaoh.  18  Hd. 
SI;  OsceoU  Tribe,  No.  U,  L  O.  B.  IL  v.  Bohmldt,  a 
Md.  98;  Karober  V.  Supreme  Lodge.  E.  of  H.  18T 
Haia.  888;  Dolan  v.  Court  Qood  Samaritan,  No. 
5810,  A.  O.  of  F.  US  UssB.  437;  Orosvenor  v.  United 
Society  of  Believeia,  118  Uass.  78;  People  v.  St. 
George's  Society,  sa  Mich.  XI;  I^fond  v.  Deems,  Bl 
N.  Y.  WZ;  Huteblnson  v.  I^wrenoe,  07  How.  Fr.  88; 
Loubat  V.  Le  Boy.  15  Abb.  N. CI;  Olery  y.  Brown, 
81  Bow.  rr.  te;  Com.  v.  Pike  Ben.  Bocletj, »  Watia 
&6.E4T:  Bperrys  App. B Oaat.  Sap.  nB,liePa.aa; 
Jonee  v.  Nat.  Uut.  Ben.  Asso.  (Ey.)  Jan.  S,  WT. 

But  they  will  Interfere  for  the  puipOM  o(  pro- 
tecting propeny  rl^hta  In  all  proper  oasa.  and  will 
follow  and  enforce  as  Car  as  appUoable  tbe  rulea 
applying  to  Incorporated  bodies  Ot  like  ohaiaoter, 
ot.to  T.  Joumeymen  lalton'  F.  t  Bton.  Utiaa,  V 


,C,oogk 


18M. 


CoHMoawKALTH,  «z  rtl.  Bttbt,  v.,ninox  LaiAam. 


in 


People  T.  Ifnt  Tttrk  GomoureiiU  Amo.  IB  Abb. 
Pr.  271;  WMU  r.  BrovrntU.  S  Dsly,  829;  PiopU 
r.  Chicago  Board  ef  Trade,  45111.113;  Ureent. 
Afriean  M.  E.  Soeitty.  1  Serg.  A  R.  264;  Svint 
T.  Philadelphia  Clvd,  60  Pa.  107. 

Tbe  lelauir  it  estopped  from  denying  the 
▼aliditj  of  the  bylaws. 

Leach,  Club  Cas.  40,  40;  Btaek  and  While 
Smitht  Soeittji  t.  Vandyke  2  Wbart.  819; 
L]/ttelton  V.  ^aekbwn  and  Fibiha-  y.  Ohieago 
Soardirf  Trade,  tuvra;  Taram  r.  Eotaard  Ben. 
Jttt.  i  Fa.  616;  Moaetl  t.  Sioei  Bte/iange,  0  W. 
N.  C.  441;  Bo^naim  t.  Margtiii  cf  S^eter,  L. 
R  6  Eq.  98;  Wwtbeimer,  Clubs,  p.  10. 

Tbe  aesodation  posaeuea  an  inberent  right 
to  expel  upon  tbe  facts,  and  for  tbe  caiuea  let 
forth. 

Com.  T.  SI.  Patriet  Benev.  Society,  2  Btun. 
448;  LeBog  r.  Tidderleu,!  BiderQu,  14;  Lard 
Bruee't  Cat,  S  SlnsKe,  81B;  Bex  y.  Siehardton. 
1  BiuT.  617. 

Xettn.  Berma^d  Gllpin  and  Jolui  G. 
Johnsoiii  for  appellee: 

A  mode  of  proceediogs  such  aa  was  bad  In 
Ibiscaae  was  wrong. 

Labouetiere  t.  Sari  of  WAamelife,  L.  R.  18 
Ch.  DiT.  364. 

The  Tetnrq  to  tbe  mandamus  does  not  si 
forth  clearly  eerlain  fncba.  A  writ  of  inaodL 
mas  la  Dot  to  be  answered  by  a  f  riroloiis,  erasife 
or  nDcertaio  return. 

Com.  T.  Pitt^urah,  84  Ps.  B22. 

Pacta  must  be  set  forth  clearly,  specifically 
and  certainly,  and  not  argumeotatively,  cf  asive- 
tj  or  inferentially,  so  that  tbe  court  may  see  at 
once  whether,  if  establigbed,  they  are  lulficient. 

Com.  T.  AUeg/umr  Co.  87  Pa.  377.  See  also 
SeProipeot  Brtmng  Co.  127  Pa.  — 


Butni  T.  PMladavhUt  Club.  SOPa.  117.     

Com.  T.  St.  Palriek  BtTiev,  eoHety,  2  Bine.  447; 
I^o^  T.  £!ri«  Co.  Medical  Society,  24  Barb. 
B7S;  Butehert  Bon.  Ane.  30  Pa.  161;  BuUJiert 
Bon.  A$*o.  No.  1,  88  Pa.  298. 

In  tbe  charter  of  the  Union  League  no  ex- 
press power  to  expel  for  auch  cause  Ji  conferred, 
Out  simply  one  to  expel  for  cauaes  oot  repug- 

Aconatitutlon  that  pulsall power OTerrigbta 
Into  the  hands  of  the  majority  ia  really  no 
constitution  at  alL 

BeneJSeiid  Amo.  »f  Broth^  Unity,  88  Pa. 

Where  a  charter  provides  that  a  corporation 
shall  have  the  right  to  admit  and  expel  mem- 
heta,  it  li  a  power  conferred  on  tbe  body  of 
corporators,  and  they  cannot  delegate  the 
power  to  tbe  board  of  ditectoia. 

2  Waterman,  Corp.  p.  654;  Safe  t.  Mil- 
maitkee  Chamber  of  Commeree,  20  Wla.  68. 

Cl*rk(  J.,    delivered  tbe  opinion  of  the 

This  proceeding  Id  the  court  below  was  a 
mandamus,  brought  by  Arthur  Burt,  to  com- 
pel tbe  Union  Leairue  of  Philadelphia  to  re-in- 
state bim  to  membership  in  the  League,  from 
which  he  bad  been  expelled.  The  petition  was 
tiled,  and  the  alternative  writ  issued,  on  the 
tSth  of  Hay,  1688,  and  on  tbe  2&d  of  June 
tbneafter  the  defendant's  return  was  filed. 
Tbe  relator  thereopoti  put  in  a  plaa  traversing 
•  L.R.A. 


tba  return,  bnt  afterwarda  withdrew  the  plei^ 
and  filed  ademorrer;  all  relevant  mnttera  con- 
tained in  the  return  must  neceaaarily,  therefore^ 
be  deemed  admitted  and  accepted  as  Inie.  By 
tbe  return  it  appears  that  the  Union  League  of 
Pbiiadeiphia  was  incorporated  on  the  80tb  ot 
March  1864,  during  the  War  of  the  Rebellion, 
"for  tbe  purpose  of  fostering  and  promoiiog 
the  love  of  republican  government,  aiding  in 
the  preservation  of  the  Union  of  the  United 
States,  and  extending  aid  and  relief  to  tb« 
soldiers  and  sailors  of  tbe  army   and   nary 


enabled  to  take  and  bold  title  to  real  and  peiw 
sonal  property,  and  to  dispose  of  the  aame^ 
"provided  that  the  clear  yearly  value  or  in- 
come of  aH  tbe  estate  and  property  ot  said  cor- 
poration, Including  interest  on  all  moneys  tJTt 
them  lent,  shall  not  exceed  thesum  of  (10,000, 
exclusive  of  the  real  estate  in  the  actual  occiv 

BDcy  of  the  corporation,"  The  officers  of  th« 
ague  consist  ot  a  president,  four  vice  presi- 
dents and  fifteen  directors,  to  be  elected  ai^ 
nually,  who  are  aulLoriEed  to  choose  and  ap- 
point from  their  own  number  a  secretary  and 


supplying  vacancies  in  ofilce,  the  times  of 
meetiog  of  said  corporation  or  its  officers,  th« 
number  which  shall  constitute  a  quonim  tbere- 
of,  respectively,  at  any  such  meeting';  themod« 
of  electing  or  admitting  members,  the  termsof 
their  admission  and  the  canaea  which  Justify 
their  expulsion,  and  the  manner  ot  effecting 
tbe  same,  and  the  mode  and  manner  in  whicb 
the  property  of  said  corporation  shall  be  di- 
vided and  appropriated  in  case  of  a  diseolutfoD 
of  snid  corporation,  or  winding  upof  its  affairs, 
sbail  be  regulated  by  tbe  by  laws  and  ordi- 
nances of  said  corporation,  which  they  are  em- 
powered to  make  and  alter,  in  the  manner 
which  may  be  therein  mentioned, — provided, 
that  tbe  said  by-laws  and  ordlnauccs  shall  not 
be  repugnant  to,  or  inconsiRtent  with,  the 
Constitution  and  laws  of  the  United  States  or 
of  this  Commonwealth." 

The  first  section  of  the  by  laws,  afterward! 
made  in  pursuance  of  the  i^arter,  provides  as 
foUowa: 

"The  membeTS  of  the  Union  League  of 
Philadelphia  shall  support  the  Constitution  of 
Uie  United  States,  dlscnuntenance,  by  moral 
and  social  influences,  all  disloyally  to  the  fed- 
eral government,  encourage  and  maintain  re- 
spect for  its  authority,  compliance  with  its  lawa 
and  acquiescence  in  Its  measures  tor  the  en- 
forcement thereof,  and  for  tbe  suppression  o( 
insurrection,  treason  and  rebellion,  as  duties 
obligatory  upon  every  American  citizen." 

By  the  return,  moreover.  It  appesra  Iha^ 
"although  the  purposes  for  which  the  corpo- 
rate defendant  was  originally  created  were  cor- 
rectly set  forth  ia  tbe  preamble  to  its  said 
charter,  yet  the  purposes  of  aocial  inlerccurso 
entered  as  an  element  into  its  usefulness,  and 
as  tbe  causes  which  led  to  its  creation  ceased  to 
exist,  within  little  more  than  a  year  Ibereafler, 
the  clement  of  social  inlercouise  increased,  and 
although  ita  members  are,  to  ft  large  extent. 
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Compnwdof  pcTBons  of  a  certafft  political  faith, 
M  ia  the  CBK  viih  similar  iDstitntloiis  Id  other 
^ti«8  of  tba  world,  jel  a  chief  purpose  of  the 
tnHtitutioD  Is,  and  long  has  been,  the  promotion 
of  social  intercourse  between  the  roembeis 
Ibemsclvea,  and  between  the  latter  and  the 
guests  uf  Ibe  corporation,  and  to  tbia  end  there 
was  end  is  requited  tbe  adoption  ot,  and  strict 


mplia 


e  with,  cercaiQ  rules  of  inlcTnal  dis- 


<  advance  the  purposes  of  the 
League,  and  to  promote  tbe  social  relaiions  of 
Its  memben,  the  League  became  tbe  owner  of 
Taluable  real  estate,  upon  which  is  erected  a 
club  bouse,  which  is  mainiained  and  governed 
accoL'ding  to  certaiD  rules  and  regulations,  coa- 
(aioed  in  the  by-laws,  promulgated  undur  the 
8d  sectloD  of  the  charter. 
.  The  2d  section  of  the  first  article.  In  deflaiiig 
"  the  duties  aud  rights  ot  the  members,"  pro- 
vides thai  the  members,  "shall  have  free  ac- 
ceaa  to  tbe  rooms  and  library  of  the  League, 
subject  to  such  rules  and  reguialious  as  ma; 
be  prescribed  from  lime  lo  time  by  tbe  board 
of  direct«is." 

Tbe  Ist,  2d,  Bdand  4th  sections  of  the  second 
article,  dcRning  "tbe  powers  and  functions  of 
the  officers,"  provides  that  tlie  board  of  di- 
rectors shsll  consist  of  tbe  president,  vice- 
RreiiidenlB  and  fifteen  dliectoia,  elected  annual- 
.'.eiglit  of  their  number  to constituteaquortjro; 
that  tbia  board  of  dlrectioD  shall  have  power 
lo  appoint  executive  committees  to  carry  into 
affect  the  ol'Jecls  eipressed  in  Ibe  charter  and 
to  prescribe  their  dutieei  to  "  exercise  a  (teaeral 
anperiuteudencB  of  the  affairs  of  the  League, 
wiih  tbe  control  and  management  of  its  prop- 
erly aad  effects:"  "to  make  all  rules  for  ihe 
management  and  resulation  of  the  house,  and 
tbe  maintenance  of  good  order  tberein,  and  to 
{irovide  and. enforce  penalties  for  their  infrac- 


s  article  is  aa 


Uon." 
Tbe  5tb  MCtioD  of  the 

"  A  majority  of  the  board  shall  have  power 
to  suspend  members  for  a  willful  Infraction  of 
the  rules  of  the  bouse,  or  of  any  by-law  of  the 
League,  or  for  acta  or  conduct  which  iheymay 
deem  disorderly,  or  injurious  to  the  interests 
or  hostile  to  tbe  objecia  of  tbe  League,  but  tbe 
offender  mav  appeal  from  tbe  sentence  of  lus- 
pension  as  liereinafter  provided:  but  prior  to 
tbe  suspension  of  a  member,  he  shall  be  entitled 
to  notice  and  a  hearing  before  the  board,  or 
1)efore  a  committee  of  the  same,  aa  h«  may 
«lect" 

Tbe  fourtb  article  provides  for  ao  appeal, 
and  tbe  trial  tliereof,  as  follows; 

"1,  A  member  suspended  from  the  League, 
by  sentence  of  the  board  of  directors,  may 
appeal  therefrom,  witbin  tbirty  days  after  no- 
tice thereof  posted  on  tbe  notice  board,  by 
filing  with  the  secretary  a  written  notice  of 
ilia  appeal  and  tbe  reasoDa  therefor.  In  case 
«f  DO  appeal  witbiu  tbe  time  limited,  he  shall 
then  cease  to  be  a  member  of  the  League. 

"2.  All  appeals  shall  be  tried  in  a  meeting  of 
the  League,  to  be  called  for  the  purpose,  by  the 
board  of  directors,  within  forty  days  after  no- 
tics  of  tbe  appeal  shall  be  filed  with  the  aecre- 
Ury. 

"  8.  Tbe  preaident,  or  one  of  the  vice-presl- 
denta,  shall  preaide  at  such  meetings,  and  the 
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cause  of  tuapenalon  shall  he  reported.  In  wilv 
ine,  by  tbe  board  of  directors,  with  a  statemettt 
of  facts  on  which  their  sentence  was  founded, 
a  copy  of  which  shall  be  furnished  to  tbe  ap- 
pellant, on  bis  application,  to  be  made  to  tbe 
secretary  at  least  ten  days  before  the  meeting. 
The  appellant  shall  then  present  his  defense  in 
writing,  to  which  one  memljer  of  tbe  board 
may  reply  orally.  Tbe  appellant,  or  any  one 
her  fn  his  behalf,  may  then  rejoi:    '    ' 


allowed.  Thepreaidlng  officer  ah  all  then  put 
the  question.  "  Shall  tbe  sentence  of  tbe  tioard 
of  maaagere  in  this  case  be  affirmed?"  If  a 
majority  of  the  meeting Bballvoteia  tbe  afflrm- 
alive,  the  sentence  shall  stand  aa  the  final  judg- 
ment of  the  League,  and  the  appellant  sbaB 
thereupon  forfeit  all  the  rights  and  privilegea 
of  membeTShip.  If  leas  than  a  majority  of  the 
meeting  vote  in  the  attlrmatlve,  ^en  tbe  sen- 
tence of  Ibe  board  ahall  be  reversed,  and  theap> 
pellant  ahall  thereupon  be  reatored  t«  member- 

By  tbe  fifth  aection  of  article  1,  It  Is  provided 
that,  "when  a  person  shall  cease  to  b«  a  mem- 
ber from  anycause,all  the  interest  he  may  have 
Id  the  property  of  tbe  League  by,reasoa  of  hia 
membership  sbaU  he  veatod  in   the  corpora- 


will  be  observed,  is,  practically,  eipulsion — 
the  suspension  from  the  privileges  of  tbe  Lugua 
is  only  during  the  pendency  ot  proceedings, 
upon  conviction  by  tbe  board,  before  and  after 
appeal.  If  no  appeal  be  taken  within  tbe  time 
specIQed,  or  if  one  be  taken  and  not  sustained, 
expulsion  follows.  Suspension  indicates  mera- 
1v  tbe  statusof  tbe  member  after  conviction  by 
the  boaid,pendiDi[  tbe  time  for  taking  and  trial 
of  tbe  appeal.  The  sentence  of  tbe  League 
cannot,  therefore,  in  any  proper  sense,  he  said 
to  enlarge  the  judgment,  aa  intimated  by  tha 
learned  judge  of  the  court  below.     Weliav- 


feiredupon  the  corporation  by  thecharter.  wilh 
the  right  to  regulate  tbe  causea  which  would 
justify  the  exercise  of  that  power  and  to  define 
the  mode  or  manner  of  its  exercise,  and  even 
more  extensively,  from  the  by-laws,  to  exhibit 
the  rules  and  regulations,  which  were  made  in 
pursuance  of  the  charter,  for  tbs  government 
of  tbe  League,  and  for  tbe  trial  and  expulsion 
of  members  offending  against  them,  in  order 
that  we  may,in  the  further  consideration  of  the 
case.see  whether  or  not  these  by-laws  in  anyway 
conflict  with  the  charter,  or  with  the  Conatitu- 
tion  or  laws,  federal  or  state. 

On  the  8d  of  May,  1870,  as  we  leam  from 
the  defendant's  return,  tbe  relator  was  elected 
a  member  of  the  League,  and,  on  the  7th  of 
May,  signed  tbe  book  of  membership,  which 
coniBioMl  a  copy  of  the  charter  and  by-laws. 
On  the  80th  of  December,  1882,  a  formal  diarxe 
was  preferred  against  him,  by  Hr.  William  £. 
Littleton,  a  fellow  member,  to  tbe  effect  that 
the  relator  waa  guilty  of  "conduct  uobecom- 
ing  agentleman,  and  a  member  of  11m  League," 
specifying,  more  particularly,  that  en  the  Fri- 
day preceding,  in  the  restaurant  of  tbe  League, 
the  relator  had  used  groaaly  iaaultki{laDfiiime 
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(o  the  complalDant.  and  that,  uoder  the  dr- 
cumstances.  tbe  complainant  bad  no  recourse 
but  to  report  the  facia  to  the  I>eague.  Where- 
npoa,  at  a  meeiiQ^  ol  the  board  ot  directors, 
oa  the  9th  ot  January.  ISBlt,  tbe  bouse  com- 
mittee reported  tbe  relator,  "for  action  un- 
der article  2,  section  6,  of  the  by-laws,"  and 
moved  that  notice  be  sent  to  Hr.  Burt  in  ac- 
cordance therewith;  and  1b  tbe  event  that 
Hr.  Bnit  ihould  chooae  to  be  tried  by  a 
committee,  the  president  was  authorized  to  ap- 

Kint  a  committee  not  esceediac;  Ave,  to 
u- the  caae  and  report  to  the  board;  which 
Kai  agreed  to.  The  relator  having  been  duly 
ooiiSed,  elected  to  be  h«ard  by  a  comoiitiee, 
and  the  president  thereupon  appointed  MesBra. 
E.  N.  Benson,  William  C.  Houston,  Samuel  C. 
Perkins  and  Edwin  H.  Fitler.the  tour  vice  pres- 
idents, to  bear  the  case.  That  committee  met  at 
tbe  L^gTie  on  the  evening  of  January  IB  and 
January  24.on  both  of  which  occasions  Mr.  Burt 
was  present  and  witnesses  were  examined.  A 
«ounier-charxe  of  theuae  of  offensive  lan^ijiuaee 
in  Mr.  LltcretOD.  as  a  provocation  for  Mr. 
Kirt's  conduct,  having  been  Sled,  and  an  inti- 
mation given  that  Hr.  Littleton  was  under  tbe 
Influence  of  liquor  at  the  time  of  the  Interviews 
between  them,  wltneases  were  called  and  ex- 
amined upon  that  question  also. 

At  a  meetinfT  of  tbe  board  of  directors  held 
on  the  18th  of  February,  188S,  the  committee 
reported  that  they  were  satiafled  they  had  seen 
and  heard  everyone  who  could  throw  any 
lieht  on  tbe  occurreace,  which  led  to  the  report 
of  tbe  house  committee,  and  that  they  found 
tbe  following  facts; 

1.  That  on  December  9,  18S2,  Arthur  Burt, 
h  tbe  reslaarant  of  the  League,  was  piiltv  of 
mde  and  ungentlemanly  conduct,  ana  told  a 
feUow  member,  William  £.  Littleton,  that  he 
was  acting  like  a  blackguard. 

2.  That  the  offense  was  without  provoca- 
tion on  tbe  part  of  Mr.  Littleton. 

8.  ThatMr.  Lltiletonwasnotattbatlmeun- 
der  the  influence  of  liquor. 
Tbe  committee  submitted  thefoltowiogreao- 

"  Resolved,  That  Arthur  Burt  baa  been 
guilty  of  a  violation  of  art.  2,  g  6,  of  the  by- 
uwB  of  tbe  Union  League,  and  that  he  be,  and 
la,  hereby  Bu«pended,  from  thla  date,  from  the 
lirivUeges  of  a  member." 

Whereupon,  on  motion,  the  report  was  ac- 
cepted by  the  board  and  tberesolutlon  adopted. 

On  the  18th  of  March,  1883,  the  relator  en- 
tered and  gave  notice  of  an  appeal,  assigning 
the  following  reason*  in  support  of  it: 

1.  That  tbe  leatimoay  produced  at  the  bear- 
ing in  the  matter  before  the  commitlee  does 
not  show  any  suffldent  cause  tor  the  lententK 
«r  suspeDsloa  Imposed  by  tbe  board, 

S.  That  the  offense  for  which  said  sentence 
of  snapenston  was  imposed  wh  of  such  a  tri- 
lling nature  that  tbe  panlshment  by  suspension 
is  an  nnneceeaarilr  harsh  and  severe  one. 

A  special  meetfng  of  the  League  was  there- 
vpon  called,  upon  doe  and  proper  notice,  for 
trial  of  tbia  appeal  on  the  8d  of  April,  1883. 
the  trial  to  be  conducted  under  article  4  of  the 
by-laws.  There  were  present  at  this  meeting 
in  persons,  which  was  a  qnomm;  the  presi- 
dent, Oeorge  H.  Boker,  In  tbe  chair,  and  the 
trial  was  jntxieeded  with.  The  statement  of 
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the  board,  in  writing,  letting  fortb  the  facta  at 
found  by  the  committee,  and  the  action  of  tbe 
board  of  directors  thereon,  was  llrst  read.  Id 
tbli  statement  the  board  set  forth  that  the 
counter- charge  against  Mr,  Littleton,  having 
been  found  to  be  wholly  unwarranted,  waa 
deemed  an  aggravation  of  the  relator's  offense, 
and  the  furtber  fact  that  tbe  relator  bad  on  a 
previous  occasion  been  suspended  for  a  viry 
groBa  offense,  of  B  similar  character  (which  is 
fully  set  forth  in  the  return),  and  bad  only 
been  re  instated  upon  promise  of  amendment, 
and  a  pledge  that  there  would  be  no  furtber 
causeof  complaint,  was  a  matter  which  entered 
into  the  consideration  ot  the  board  in  inflicting 
the  sentence  ot  eipulsioiu 

The  relator's  statement  In  writing  was  then 
read.  No  witnesses  were  called;  neither  of 
the  partlee  appear  to  have  expressed  any  desire 
to  that  effect:  the  appeal  was  submitted  upon 
the  taclsfound  by  the  committee.  Mr.  Pettitt 
addreucd  the  meeting  on  behalf  of  tbe  board; 
Mr.  McVeigh,  in  behalf  of  Mr.  Burt,  and  Mi. 
Perkins  closed  tbe  discussion.  The  president 
then  put  the  question:  "Shall  the  sentence  of 
tbe  board  of  managers.  In  this  case,  tie  af- 
flnned?"  Tbe  result  of  the  vote  was  140  ayes, 
andTSnoee;  members  present  279.  A  majority 
ot  those  present  having  voted  in  tbe  afllrma- 
Uve,  tbe  president  announced  that  the  appeal 
was  not  sustained,  and  that  Hr,  Arthur  Burt 
ceased  to  be  a  member  of  tbe  Colon  League. 

We  give  this  statement  of  the  relator'a  ar- 
raignment, trial  and  conviction  from  the  do- 
fendant's  return,  where  the  facts,  we  think,  are 
alated,  not  argiimentatively,  inferenlially  or 
evasively,  hut  wilhfair  and  reasonable  certain- 
ty. ThecauseoftbereUtor'sdisrrancbisement, 
and  the  proceedings  by  which  it  was  effected, 
are  diatlncUy  and  clearly  set  forth.  It  is  true, 
the  relator  do«a  not  appear  to  have  been  found 
guilty  of  "acts  or  conduct"  which  by  the  board 
were  "deemed  disorderly,"  or  "injurious  to  tbe 
Interests  or  hostile  to  the  objects  ot  the 
League,"  »n(o(id0m  wrKt,- he  was  found  guilty 
of  rude  and  ungentlemanly  conduct  in  the 
League  House,  in  this,  that,  without  cause  or 

Kovocaiion,  he  charged  upon  a  fellow  mem- 
r  that  he  waa  acting  like  a  blackguard. 
This  was  certainly  conduct  of  a  disorderly 
cbarscter.  especially- as  it  occurred  within  the 
club  house,  a  place  devoted  to  the  cultivation 
of  friendly  political  and  sodal  relations  be- 
tween gentlemen,  and  might  well  be  deemed 
disorderly  by  tbe  board  of  directors;  that  ihe 
board  did  deem  tbe  act  disorderly,  and  inju- 
rious to  the  interests,  and  hostile  to  the  objects, 
of  the  League,  is  shown  by  their  formal  reso- 
lution to  that  effect 

It  is  not  expected  that  the  proceedings  of  a 
trial  of  tlds  character,  which  are  conducted  la 
most  cases  by  persons  unlearned  in  the  law, 
will  he  eipressed  with  absolute  technical  ac- 
curacy, or  will  be  subjected  to  tbe  sevent  acni- 
tiny  which  Is  applied  by  persons  of  critical 
professional  akili  in  courts  of  law.  If  tbe  pro- 
ceedinea  are  regular,  and  conducted  in  gixid 
faitb;  It  the  accused  has  been  accorded  a  full 
and  fair  bearing,  and  a  proper  finding  and 
Judgment  have  been  entered  upon  tbe  fact8,and 
the  whole  proceeding  Is  stated  with  substantial 
accuracy,— It  la  sufficient.  The  trial  seems  to 
have  been  conducted  In  an  orderly  manner,  ao- 
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bearing,  before  a  commiitce  of  the  board, 
bJB  own  eleclioQ.  It  dora  not  appear  that  be 
was  denied  anj  right  or  privilege  to  which  he 
-was  entitled.  There  U  no  allegnlion,  niiicb 
less  evidence,  of  fraud  or  unfairoew.  and  we 
•BBume  that  the  acLioa  of  the  League  wu  in 
good  faith. 

Tbe  only  qaestton,  as  we  understaDd  tbe 
case,  is  one  or  power.  Was  ibe  League  duly 
Bod  legally  authorized  bj  the  by-laws  to  ex- 
pel the  relator  from  memberBbip  for  the  of- 
lense  charged,  andofwbich  he  wasconvictcdt 

The  case  of  EsaTii  v.  Fhi'ladelp/iia  Club,  M 
Fa.  107,  bean  no  analogy,  in  principle,  10  the 
ease  in  band.  In  that  case  tbere  was  no  ex- 
press power  of  expulsion  conferred  in  thecbar- 
ter,  and  the  decision  rested  wholly  upon  the 
ground  that  the  offense  was  not  such  as  fell 
witbin  the  inherent  powers  of  tbe  corporatioD 
at  common  law.  Tbe  cxHnmon-law  power  of 
expulKJon,  as  declam]  in  the  opinion  of  Cliirf 
Jvitiet  Woodward,  who  tried  the  case  at  nwi 
prim,  maybe  staled  thus; 

1.  The  power  of  disfranchlsmcnt  must.  In 
general,  be  conferred  by  the  charteri  it  is  not 
•ualnined  as  an  incidental  power,  ezcepting, 
first,  when  the  member  has  beeD  legally  con- 
Tlcted  of  an  Infamous  Dffen»ie,  or.  second,  when 
be  hss  committed  some  act  tending  to  the  de- 
■tniclion  or  injury  of  the  society. 

3.  Tbe  power  lo  make  by-laws  Is  Incidental 
to  corporations,  hul  is  generally  conferred  by 
chatter;  by  laws,  however,  which  vest  In  a 
niftjority  tbe  power  of  expulsion  for  minor  of- 
fenses are  void,  and  eipulsioa  under  them  will 
BOt  beiiiBiained. 

8.  Id  joinVslock  companies,  or  corporations 


On  error  to  this  court  tbeKC  ruling* 

C'ui  wereafHrmedby  a  divided  court.  Evana 
I  iDeen  convicted  of  lireakinj;  tbe  6riih  article 
of  tbe  by-laws  of  the  club,  by  having  an  allcr- 
CBtion  within  the  walla  of  the  club  house  with 
Bamuel  B.  Thomas,  and  by  striking  him  a 
blow.  "I  look  upon  the  occurrence."  says  the 
chief  justice,  "as  disorderly  and  injurious  to  Ihe 
club.wiLhinlhen-.eaningottheeSthLiy-taw,  but 
as  one  ofthose  minor  offenses,"  etc.,  "for  which 
a  majority  have  no  power  even,  under  the  by- 
laws, to  disfranchise  a  member;  and  upon  tbe 
doctrine  of  the  cases  I  have  referred  to,  I  bold 
thebv-law  void,  so  far  as  it  inflicts  this  extreme 
penalty  for  such  an  oilense.  I  would  be  very 
sorry  to  sny  that  anything  abort  of  a  statute 
could  confer  on  a  majority  of  the  members  of 
any  corporation  power  to  expel  a  fellow  mem- 
ber for  merely  dii:ordei1y  conduct,"  "It  is  not 
a  Joint  stock  company  at  praseat,  for  under  its 
by-laws  DO  pecuniary  ptoQia  are  divisible  among 
the  memliers,  hut  it  may  become  so,  and 
whether  it  does  or  not,  the  relator  ha*  a  vested 
Interest  In  Its  estate,  and  cannot  be  deprived 
of  it  by  tbe  proceedings  that  were  bad  against 
blm.  On  this  point  the  authorities  are  clear 
and  without  conflicL  Kolhiog  but  bd  express 
power  Id  the  charter  can  authorize  a  money 
oorporatioo  to  throw  overboard  one  of  ita 
tnembers.  I  have  abown  that  the  Act  of  In- 
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corpontllon  contained  no  snch  nower.  On  tbe 
contrary,  it  excluded  it,  lor  tue  proviso  rend* 
'that  nothing  herein  rontained  shall  be  ao  coa- 
strued  as  to  authorize  the  Philadelphia  Asso- 
ciation.i!fc  Reading  Room  to  do  any  ether  act 
or  acts^  in  their  corporate  capadly,  than  are 
herein  expressed.'" 

These  excerpts  drawn  from  the  opinion  ef 
the  chief  justice  show  that,  whilst  be  denietl 
tbe  common  law  po»erof  a  corporation  to  dis- 
franchise ill  members,  with  tbe  exception* 
stated,  be  conceded  that  where  tbe  power  is 
conferred  by  the  charter  it  msy  be  exercised 
even  for  minor  offenses  and  in  money  corpora- 
tions, Tbe  Union  League,  although  not  a 
proprietary  corporation,  cannot  in  any  strict 
sense  be  considered  a  joint-stock  or  moneyed 
corporation;  ita  object  and  purposes,  as  welt- 
as  its  management,  are  of  a  purely  patriotic 
and  social,  and  Dot  a  finaDcial  or  monetary, 
charneter.  Although  authonzed  to  bold  prop- 
erty, real  and  personal,  to  a  certain  limited 
extent,  for  the  pramoiton  of  the  objects  of  the 
League,  it  Is  plainly  diatiDgniahable  from  suck 
corporations  as  are  organized  for  busioeas  Hixt 
for  purposes  of  gain;  and  this  is  fully  illus- 
trated in  tbe  present  conduct  of  its  affairs,  la 
the  by-lawa  it  is  provided  that  "no  member 
ahsll  receive  any  prodt,  salsry  or  emolument 
from  Ibe  funds  of  tbe  League.  Members  am 
admitted,  not  upon  payment  of  tbe  estimated 
value  of  a  share  or  Intereat  in  Ihe  property  of 
the  League,  but  of  a  merely  nominal  sum  aa 
an  admittance  fee,  and  are  eharged  with  the 
payment  of  an  annual  tax  of  (35  for  the  anp- 
port  of  the  Lengue,  whilst  their  franchise  and 

troperty  rights  are  not  Inheritable  but  continu* 
}r  life,  or  during  membership,  only.  But 
however  this  may  be,  the  power  of  expulaioB 
is  expressly  conferred  by  the  charter,  and  the 
causes  which  shall  justify  it,  and  the  manDer 
of  effcctiDg  tbe  same,  are  expressly  committed 
to  the  corporstion,  to  be  regulated  by  the  by- 
laws, which  by-laws,  "the  corporation  and  lie 
otOcers  are  empowered  to  make,  and  alter.  In 
the  manner  therein  mentioned."  It  is  plain, 
also,  that  according  to  the  by-laws  made  under 
this  provision  of  the  charter,  a  maiority  of  tbe 
board  of  directors  bat  the  power  to  suspend  » 
member  for  acts  and  conduct  wliicb  they  may 
deem  disorderly,  or  injurious  to  the  lateresta, 
or  hostile  to  the  object,  of  the  League,  "and 
this  suspension,  unless  the  meml)er  is  aubse- 
"'     restored,  is  equivalent  to  an  ezpul- 


quently  I 


It  Is  contended,  however,  that  this  provlaloB 
of  the  charter,  and  of  the  by-laws,  is  illegal 
and  void,  inasmuch  as  the  personal  franchise 
and  property  rights  of  each  Individual  mem- 
her  are  subject  to  the  action  of  amajorily.  We 
cannot  see,  nor  baa  it  been  suggested,  bow  thia 
section  of  the  charter  can  be  said  to  be  in  con- 
flict with  the  CkinBtitutioo  of  the  Stale  or  of 
the  United  Slates;  and  if  it  Is  not.  It  ia  more 
difficult  to  see  how  that  may  be  said  to  be  un- 
lawful which  the  law-making  power  of  tta* 
Stale  baa  exprewlj  declared  to  be  lawful. 
Tbe  relator,  at  the  time  of  bis  admission  to  the 
League,  was  bound  to  kn>iw  tbe  provisions  of 
the  charter  and  will  be  held  to  have  assented 
to  its  provision*  and  to  the  frame  of  govem- 
meat  which  was  lawfully  set  up  in  accwdanoe 
therewith.    By  tbe  terms  of  hU  admissioa,  lb» 
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r^tor  Tol'inUrily  mbmiUed  himself,  as  to  all 
matlen  periaming  to  ifie  fj^vernmeiit  of  the 
League,  to  lh>'  action  of  the  board,  and  of  the 


for  the  triUunaT  vai  practlcall;  one  ol  hia  owd 
•election. 

In  Uie  caaea  of  ButeAtrt  Ben.  Auo.,  SB  Fa. 
151,  and  88  Pa.  a»8,  and  Btnefidai  Aua.  of 
Brotherly  Units,  B8  Ph.  299,  applicaiions  for 
charlera  under  Ibe  Act  of  1883  were  refuwd  by 
thia  couil,  (or  tbe  reason  that  the  provisioua  of 
their  proposed  charleia  gaveeutirely  indeflnitc 
power  over  iU  membeiB,  and,  as  tlii)  waa  sup- 
posed to  be  incoDipatible  wilb  the  spirit  of  our 
matitutiona,  the  chartera  ven  refused;  hut  if 
Vttej  bad  been  granled  no  one  can  doubt  that 
tiie  poKere  conferred,  if  exercised  In  a  reason- 
Bble  manner,  and  not  arbitrarily  or  capriciously, 
would  hava  been  BUBlaioed.  Here,  honeTer, 
we  bare  a  kj:iBlaiiTe  charter  accepted  and 
acted  upon;  tbe  poners  of  tbe  corporation  have 
vested  and  It  odIj  remaina  for  ua  to  inquira 
wbelfaer  these  powera  have  been  exercised  in  a 
propel  and  legal  manner. 

Tbe  caae  bears  a  closer  analogy  to  Soeiety 
for  Vititation  of  8iek  t.  Com.,  53  Pa.  126, 
wbere  the  corporation  held  a  charter  under  the 
Act  of  1791,  in  wblcb  tba  general  power  of 
expulsion  was  conferred,  li^th  tbe  right  to 
enact  bj-Iafra.  and  to  alter,  amend  and  repeal 
tbe  same.  Tbe  objects  of  tbe  society  nere,  in 
caae  of  sickness  of  a  member,  to  visit  and  to 
coDBOle  hits,  and  to  give  him  advice  and  asslst- 
BDce;  in  cam  of  death,  to  burj  bim  free  of 
charge,  and  to  assist  the  families  of  deceased 
membera,  according  to  the  circumsIsnceB  and 
available  meana  of  the  society.  Tbe  relator. 
Meyer,  was  convicted  of  "feiimiDg  hitnself 
sick  without  being  so."  and  of  "drawing  re- 
lief afler  his  recovery,"  which  were  nttensea 
declared  by  the  by-laws.  It  was  held  that  the 
society  baa  a  clear  ri^rlit,  nnder  the  charier,  to 
paaa  aentence  of  expulsion  for  a  violation  of  the 
by-lawa,  and,  by  reaaon  of  the  nature  of  tbe 
cnfense,  a  like  power  at  tbe  cooimon  law. 
Speaking  of  tUe  force  and  effect  of  the  charter, 
Mr.  Jvitiei  Agnew  aajs;  "Having  tbe  force 
and  effect  of  law,  by  the  provisions  of  tbe  Act 
allowing  tbe  in  corpora  lion,  it  is  no  longer  a 
subject  of  judicial  Inquiry  aa  to  the  fltnesa  of 
its  objects,  conditions  and  articles." 

In  Franklin  Ben.  Auo.  v.  Vom.,  10  Pa.  807, 
Ihe  society  was  organized  under  tbe  Act  of 
1T9t  for  mutual  a^sislance  in  aickness,  etc.; 
and  In  nnler  to  provide  against  extraordinary 

Krils,  a  by-law  prohibited  m'lnliera  from  en - 
tin|;  as  soldiers  in  the  army,  and  notwith- 
slaniling  Ibe  general  and  manifest  impolicy  of 
aucb  a  proviaian  it  waa  said  that  in  a  proper 
case  it  might  be  sustained.  Such  an  object! 
tbe  court  said  would  go  to  the  legal  eiister 
of  the  aasocialioD.  If. the  artides  were  against 
the  public  policy,  it  belonged  to  the  cdurt.  In 
Ihe  Hrst  Inatance,  to  withhold  tbe  certificate. 
And  ns  the  Legislature,  by  a  direct  statute, 
conslituting  the  charter  of  the  Union  Lengue, 
hai  exprrMly  given  to  the  members,  tliemseives, 
the  right,  through  llieir  by-laws,  to  regulate 
tbe  causes  of  expulsion  and  Ihe  manner  of 
effectinK  tbe  same,  we  cannot  see  why  tbe 
rifflit  tfius  conferred  may  not  be  exercised. 
The  wiBdom  or  policy  of  the  provision  bav- 
8L.R..&. 


Ing  been  determined  by  the  Legislature,  it  is 

not  now  the  subject  of  judicial  inquiry. 

Now,  in  view  of  the  very  general  and  com- 
prehensive poik-era  thus  conferred,  and  of  th« 
objects  and  purposes,  conduct  and  management 
of  the  League,  can  we  say  that  the  by-laws,  or- 
dained puisuaot  to  the  charter,  are  unreason- 
able, arbitrary  or  oppressive,  or  that  they  vio- 
late any  principle  of  natural  jualiceT  We  see 
nolhiug  unreasonable  in  a  by-law  of  a  club. 
coDsiEting  of  genilemen,  who  are  associated 
far  patriotic  and  aocial  purpoxea,  requiring  lh» 
observance  of  a  proper  decorum  and  gentle- 
manly personal  intercourse  between  the  mem- 
bera  whilst  within  tbe  walls  of  the  club  house. 
The  lack  of  such  regulations  would  ceilainly 
tend  to  promote  audi  disorder  and  dinsensiou 
as  woala  be  fatal  to  tbe  atlainTucnt  of  tbe  ob- 
jects of  the  aaaociation.  Any  viKQcation  of  4 
member,  or  exhibition  of  personal  rancor  to- 
wards bim,  or  the  use  of  abusive  or  oflensivB 
epithets  rispecling  him,  especially  in  bis  pres- 
ence and  hearing,  within  the  club  bouse,  la, 
without  doubt,  disorderly  and  injurious  to  the 
interests  of  the  club.  Kor  Is  the  by-law  in 
question  illegal,  or  in  conflict  with  tbecbarter. 
In  Ibis,  titat  It  does  not  designate  and  deflne 
the  various  and  specific  acta  which  will  be 
deemed  disorderly.  To  have  anticipated  in  b 
by-law  the  vorioiisdieorderly  acts  which' might 
or  could  occur  would  have  required  tbe  exer- 
cise of  a  very  fertile  ima^nntion.  Neither  the 
sta'ute  nor  the  common  law  contains  any  sucti 
ridiculous  detail.  What  ia  orderly,  and  what 
is  disorderly,  conduct,  injurious  to  the  inter- 
esta  and  hostile  to  Uie  objects  of  tbe  League, 
must  npcesBorily  be  determined  by  seme  proper 
tribunal,  and  the  board  of  direclors,  to  whom 
tbe  practical  management  of  its  sftairs  is  ^i  ven 
constitutes  in  the  first  instance  tbe  tribunal 
which  the  membera  have  themselves  set  up 
to  have  and  exercise  jurisdiction  over  auch  of- 
fenses. When  Mr.  Burt  became  a  member  of 
the  League,  he  voluntarily  aubmitted  bimeelf 
to  this  jurisdiction;  be  was  admitted  upon  tbe 
terms  of  the  (barter,  with  knowledge  that  he 
muBt  submit  to  all  sucb  re^uUtions  as  tbe  by- 
laws might  reasonably  provide,  and  that  for 
any  willful  violation  or  Infraction  thereof  tw 
was  liable  to  be  disfiancliised. 

The  offense  of  which  be  was  convicted,  It  la 
true,  was  a  minor  offense;  not  auch  as  would 
have  jusiifled  his  eipulaion  at  the  common  law, 
but  such  as  jusiifled  the  League,  acUng  in  good 
faith,  in  the  exercise  of  the  powers  conferred 
by  the  charter,  in  imposing  that  sentence,  and 
especially  as  ibe  relator,  on  a  previous  occasion, 
had  been  suspended  for  an  offense  of  a  similar 
character,  and  was  re-instated  upon  his  promise 
of  amendment,  and  bis  pledge  that  there  would 
be  no  further  cause  of  complaint.  Hor  is  it 
wholly  without  signiflcancc  that  the  counter- 
charge against  Mr.  I.illleton  was  wholly  ground- 
less, unwarranted  and  untrue.  It  do«9  noi  ap- 
pear that  tbe  Iraard  of  direct oia  nor  tliR  League, 
in  the  exercise  of  their  powera,  either  in  the 
framing  of  these  by  laws  or  in  Ihe  trial  and 
conviction  of  the  defendant,  acted  arbiirnrily  or 
oppressively  or  in  any  sense  unjustly,  or  that 
Arthur  Burt  was  disfranctiised  without  cause. 

The  League  In  tbe  trial  of  ihia  cause  acted  a* 
a  Judicial  tribunal.  Tbe  offense  charged,  al- 
though a  minor  offense,  waa  sucb  as  brought 
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tha  relator  witbtn  tb«  JurUdictlon;  tbe  trial 
VSB  conducted  In  good  faith  tmd  ta  due  form, 
u>d  ibe  relator  vaa  convicted  andaecteDCed  in 
■ccordaDce  with  ilie  law  of  the  Leapje,  which 
we  have  tuid  wae  in  conformUy  with  the 
charter.  We  may  juiifre  of  the  cause  of  the  ex- 
pulsion and  of  the  form  ot  the  proceedings 
{CSwn.  T,  Oerman  Soeirty,  16  Pa.  851^  but  we 
cannot  review  the  case  on  its  merlta. 

The  relator's  guilt  of  tbe  ofleose  charged  is 
Ttl  judicata.  Tbe  Co urLs entertain  juriBdiction 
to  keep  these  tribunals  in  the  line  of  order  and 
to  correct  nbuses,  but  tbey  do  not  inquire  into 
the  merlta  oF  what  has  passed  t'n  rtmjudteattim, 
in  a  regular  course  of  proceeding.  Com.  t. 
FikeBen.  Soeitty,  8  Watts  &  S.  347;  Toran  t. 
Hoirard  Ben.  Aiuo.  4  Fa.  QIO. 

"In  Blaek  and  W/tite  Smitftt  Boeitty  t.  Yan- 
ifyte,  3  Wbart.  8tS,  Chi'f  Jutliee  Oibson  a»- 
■erled  that  the  br-lawa  of  a  private  corporation 
like  tbe  present  derived  their  force  from  aasent, 
either  actual  or  coaatructive;  and  the  party 
•BieDting  10  the  charter  ia  consequently  bound 
by  everything  done  in  accordance  with  it,  and 
■when  he  ha»  been  regularly  tried  and  expelled 
the  tenteuce  of  the  aociety,  actins  in  a  judicial 
capacity  and  within  its  Jurisdiction,  ia  not  to 
be  queationeii  eot laterally,  whilst  unreversed  by 
Buperior  authority.  'IF  be  have  been  expelled 
irregularly,'  the  chief  Justice  adda,  'he  has  hia 
remedy  \<j  mandamus  to  restore  him,  but 
neither  by  mandamus  nor  action  can  tbe  m 
of  his  eipulsion  be  re  exanained." 

We  quote  from  tbe  opinion  of  Jfr.  Juttkt 
A^e^,  Iq  Society  for  Vi*itation  of  Sick  v. 
Com.,  S3  Pa.  135,  where  tbe  case  in  3  Wbart. 
813,  U  followed  and  the  same  rule  is  recog- 
oiEcd  and  approved.  No  case  has  been  caltS 
to  Dui  attention  in  which  a  different  rule  is 
laid  down. 

We  have  made  do  reference  to  the  English 
case*  dtcd  at  the  argument.  The  English 
clubs  are  not  incorporated.  They  are  formed 
under  written  articles  of  agreement,  and  the 
nitea  of  law  applicable  thereto  are  somewhat 
dlfff'rent;  for  there.  Ibe  members  are  held  upon 
tbe  fooling  of  a  personal  contract,  wbercaa  in 
the  case  of  a  corporation,  as  we  have  already 
•aid,  the  courts  will  see  that  the  powera  con- 
ferred, and  especially  the  power  of  expulsion, 
■re  not  exercised  in  an  oppressive  or  arbitrary 
manner,  but  in  good  faiib  and  upon  reasonable 
cause.  We  have  confined  our  cltatioua  to  our 
own  cases,  which,  however,  do  not  differ  in 
any  material  respect  from  the  cases  elsewhere. 
One  case  haa  been  brought  to  our  attention, 
Pitehary.  Chieago  Board  of  Trade,  ZOIU.  App. 
SIS,  which  appesnto  bear  a  very  close  analogy 
to  the  present.  Tbe  board  of  trade  was  a  body 
corporate,  crested  bv  special  Act  of  the  Legis- 
lature. It  owned  a  large  amount  of  property. 
Its  object  was  the  promotion  of  trade,  and  the 
admission  fee  was  $10,000.  TLe  corporation 
was  authorized  to  establish  such  rules,  regula- 
tions snd  by-laws  for  tbe  management  of  Ibeir 
business,  and  tbe  mode  in  which  it  should  be 
transacted,  as  they  might  think  proper,  and 
bad  "the  light  to  admit  or  expel  such  persons 
«s  they  may  see  fit  in  manner  to  be  prpscribed 
^  the  rules,  regulations  and  by  laws  thereof." 
IHlclier  was  admilted  as  a  menil>er,  and  paid 
tbe  price  of  admission,  but  waa  afterwards 
charged  with  "fraudulent  conduct  in  abusineaa 
BL.R.A. 


transacttoD."  an  offense  declared  bj  theby-lawa. 
He  was  tried  before  the  board  of  director* 
under  the  by-laws,  and,  tbe  charge  being  sus- 
tained, he  was  expelled.  On  a  mandamus  it 
was  held  that,  as  the  charter  conferred  a  general 
power  of  expulsion  lobe  exercised  as  prescribed 
by  the  rules,  repulatio us  and  by-laws,  that  power 
was  such  as  could  be  delegated  to  the  board  of 
directors.  "It  seems  to  us,"  myt  Jvdgt  Mc> 
Alliater.  who  delivered  tlie  opinion,  "from  a  con- 
sideration of  all  the  provisions  of  tbe  Act,  that 
lis  framers  intended  to  leave  tbe  whole  subject 
matter  of  tbe  expulsion  of  memben  to  be 
regulated,  both  as  to  method  and  tribunal,  by 
rules  and  bylaws  of  the  body,  not  inconsistent 
with  tbe  principles  of  natural  Justice  or  the 
laws  of  tbe  land.  In  pursuance  of  that  power, 
the  by-la  wt  set  out  in  our  statement  of  toe  case 
were  adopted,  by  which  appellant  on  admis- 
sion agreed  to  be  bound.  We  are  of  opinion 
that  such  by-laws  were  authorized  bv  the  Act, 
are  not  incoosistent  with  any  principle  Of 
Datural  justice  or  the  laws  of  tbe  land,  and  are 
valid;  that  tbe  trial,  couviction  and  expulsion 
of  the  appellant  were  by  a  tribunal,  not  only 
authorized  by  the  appellee's  charter,  but  by 
reason  of  appellant  agreeing  to  be  bound  by 
aaid  by-laws, 

Tbe  case  cited  presents  many  pointa  of  slmU 
larity  to  the  present  case.  The  corporation, 
in  bath  cases,  owns  property  of  large  value; 
memberswereadmitted  on  payment  of  a  money 
consideration,  the  power  of  expulsion  was  in 
both  instances  conferred  by  charier  and  waa 
delegated  under  the  by-laws  to  the  hoard  of 
directors,  notonlyas  tothe  causes,  but  as  to  tbe 
manner  of  its  exercise,  and  in  neither  case  waa 
tbe  particular  act  or  thing  charced  specifically 
set  forth  as  an  offense  in  tbe  bylaws,  but  was, 
on  the  trial,  so  adjudged  by  the  board  of  direo- 

Weareof  opinion,  after  a  careful  examina- 
tion of  the  whole  caae,  that  tbe  learned  court 
below  erred  in  entering  judgment  for  the  plain- 
tiff upon  Ibe  demurrer. 

The  judgment  ittkerefore  reverted,  and  judg- 
ment is  now  entered  for  ttie  defendanL 
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1.  The  |iiii  I  lieeii  of  l&nd  Incladlng  » 
•prln^  wltl  not  Justif;- dlvertinB  tbe  initer 
flowing  therefrom  from  Its  natoial  chaiuiel  to 
supply  a  dtr  with  water. 


NOTB.— RlpM  0}  lower  aimer  ta  fimo  ot  water. 
As  to  runninff  surface  water.  tiM  owner  can  ap- 
propriate It  to  tils  own  uae,l)ut  he  canoot  so  divert 
It  as  b)  prevent  Its  use  bj  thoee  below  blmj  and 
evea  where  the  water  Is  monlns  undergrround.  U 
It  flowi  Id  a  natural  channel  known  and  aaoertalned 
b;  Ihoae  deriving  its  benefits.  It  cannot  be  diverted 
to  the  Injur;  of  the  riparian  propnetcoK  Bedman 
V,  ForDian,  8S  Kj.  EIS. 

The  upper  owner  cannot  tvrf  the  flow  Ot  the 
stream  to  tbe  Injury  of  tbe  lower  owner.  Seenota 
to  Whitnevv.Wbeeler  Cotton  l(llls,TL.B.A.ai4 
Jordan  v.  St.  Paul,  U.  A  H-  B.  Co.  (Mloik)  I L.  B.  A. 
S7& 
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t.   A  defense  1b  »n  ftoUon  af  tr«flp»«a 

that  plKlDtlSta  B  DUHTled  woman.  >nd  hag  proved 
DO  tide,  and  hu  no  poaKsdon  eioept  ai  tbe  wife 
nf  ber  busband,  caonot  avBll  where  be  traU&es 
tbattbe  tand  belonsB  to  her,  and  la  tbua  sstopped 
Irom  eJalinlitff  damajrea  In  aaotber  lulta 

(Maris,  uau 

APPEAL  by  defendanl  from  a  Jude'iDent  of 
the  Court  of  Common  Pleas  for  Crawford 
County  in  favor  of  plainliff  in  an  action  of 
irespasB  to  recover  damages  for  tbe  nllefEed 
wroD^Lil  diversion  of  a  atreum  of  ivater  tbal 
fonnprly  flowed  over  plaintifT's  land.  Affirmed. 

Defenijant  denied  its  liability  in  this  action, 
inter  alia,  upon  iLe  prounds  tbaC  plaintiff  <nas 
not  tbe  owner  of  the  land  alleged  to  bave 
been  dnmaged,  and  ttiat  elie  had  no  possession 
tbcreof  except  in  tbe  r^bt  of  her  husband. 

At  tbe  trial  plainlifE's  huebaod  admitted 
thai  she  beld  the  title  to  the  land  alleged  to 
bave  been  damagml  by  tbe  divereloD  of  the 

The  oourt  affirmed  plainlifTa  point  to  the 
effect  that  If  tbe  wat^r  of  tbe  apnng  bad  been 
accuslooied  to  Sow  across  plaintiff's  land,  aod 
bad  been  diverted  by  defendant  as  charged, 
plaintiff  could  recoTei  damages  to  the  amauol 
or  tlje  difference  lo  tbe  value  of  the  use  of  tbe 
farm  with  tbe  water  in  the  stream  and  without 
it.     (First  aasiKijment  of  error.} 

Also  that  if  defendant  diverted  the  water 
without  njiht  or  authority,  punirive  dimafies 
misbt  be  given.    (Second  assignmeatof  error.) 

Tbe  court  denied  defendant's  point  to  the 
efTect  tbat,  plaintiff  huTing  shown  no  title  to 
the  tocu9  in  quo,  and  her  hiuhand  being  ad- 
mittedly in  possession  thereof,  plaintiff  could 
not  recover  on  any  title  or  possession.  (Third 
assignment  of  error.) 

Abo  one  to  tbe  effect  that  defendant  had  the 
right  to  purchase  tbe  water  in  the  spring,  and 
If  it  did  80,  the  taking  and  use  of  the  water 
was  not  a  wrong  to  the  owner  of  lands  on 
which  any  waste  water  from  such  spring  had 
been  vontto  flow,  and  plaintiff  was  not  en  titled 
to  recover.    (Fourth  assignment  of  error.) 

Also  one  to  tbe  effect  that  under  i\a  deed  of 
purchase  defendant  became  tbe  owner  of  the 
ipringand  thencefoitb  bads  right  to  uae  tbe 
vater  therefrom  for  all  lawful  and  necessary 
purpose*,  and,  if  in  consequence  of  such  use 

Slaintiff  aa  inferior  owner  was  deprived  of  tbe 
ow  of  water  over  her  land,  ft  was  an  evil 
vilhout  remedy,  and  plainttScouIdnot  recover. 
(Fifih  aaaignment  of  error.) 

Mr.  P«»rK«n  Choreh.  for  appellant: 

The  person  alleged  to  be  aggrieved  must 
■how  title  in  fee  or  a  tenancy  tor  life  or  for 
je»i*. 

a>ureh  T.  Jforthem  0.  S.  Co.  45  Pa.  880; 
Win^iiadU  Y.  AnnsytfortM  E.  Co.  2  Grant, 
Cas.  SS. 

Where  husband  and  wife  are  in  Joint  poeses- 
sioB  or  occupancy  of  personal  or  real  estate, 
the  law  prcaomes  tbe  property  to  belong  to  the 
hosband,  and  this  presumption  continues  UDlil 
lh<  nife  shows  tbal  she  acquired  it  by  means 
not  derived  from  her  husband,  and  the  burden 
i*  apoo  her  to  prove  that  she  ao  acquired  it. 

PuTY.  aiegei,  107  Pa.  607;  Gamber-r.  Gam- 
W,  18  Pa.  9K;  Maadi  r.  Gordon.  S8  Pa.  377; 
Wpner  ».  AbrvAatai,  41  Pa.  880;  Barrinfftr 
8L.RA. 


.  Stivtr,  49  Pa.  139;  SmtSm  y  Bovien,  91  Pa. 
40. 
The  Headvllle  Water  Company  was  chsr- 


water.  It  fulfilled  that  duty  by  buying  land 
on  which  tbere  was  a  spring,  the  water  of 
which  it  naturally  and  lawfully  used  for  tha 
purpose  of  supplying  tbe  same  to  the  public: 
and  if  in  auch  use  somebody  iniR^ned  ne  was 
dama^d.  it  was  damnum  ahique  injuria. 

Pen?'sj/leaniii  Coat  Co.  v.  Sanderion,  4  CenL 
It«p.  475,  118  Pa.  126. 

A.  superior  owner  may  improve  his  lands  by 
throwing  increased  walera  upon  hia  interior 
through  the  natural  and  cust''mary  channel!. 

Savffman  y.  Griettmer,  88  Pa.  414. 

Why  may  not  the  superior  owner  nse  hia 
water  by  oecreaaing  the  waWr  upon  bis  in- 
feriorT 

Bee  Fkteher  y.  Bylandt.  8  H.  L.  830;  Dela- 
ware A  S.  a.  Co.  V.  Gold'lein.  12B  Pa.  248; 
Penn*i/lvania  B.  Co.  v.  Mardiant,  13  Cent. 
Rep.  381,  11»  Pa.  642;  I^ntvlvania  E.  Co.  v, 
Uppineott,  8  Cent.  Rep.  8i8,  116  Pa.  478; 
WkeatleyY.  Bavgh,  8S  Pa.  688. 

Id  this  case  the  Water  Company  owns  the 
spring  which  U  supplied  by  peicolai  ions  spread 
in  every  direction  through  tbe  earth,  and  if 
these  cannot  be  gathered  logetLer  by  the  owner 
of  the  spring  sod  put  to  a  lawful  and  necessary 
tise,  he  or  it  Is  deorived  of  tbe  necessary  en- 
joyment of  his  lano. 

WkeatUy  v.  Baugh,  tupra;  SalHeman  v. 
Bruak/iart.  45  Pa.  614;  Lsbe"!  App.  108  Pa.  628j 
(MliTtt  V.  CharUert  VaOty  Go*  Cb.  B  L.  R  A. 
280,  ISl  Pa.  148. 

Mt.  Oeor^  F.  Dav«nport,  for  appellee; 

Witbout  compensation  made,  or  secured  by 
bond,  tbe  act  of  the  defendant  was  wrongful. 


Rep.  60e,  113  Pa.  186. 

The  Water  Company,  by  purchasing  the 
ground  on  which  is  the  spring,  tbeiehy  acquired 
no  right  to  tbe  use  of  tbe  water  off  from  tbe 
ground  purchased  nor  to  the  injury  of  the  plain- 
tiff. 

3  BL  Com.  p.  18;  Baet  v.  Ward,  4  BI.  A  El. 
708. 

By  the  purchase  Che  Water  Company  only 
acqnired  the  right  to  use  the  water  of  the 
spnug  for  ordinary  domestic  purposes  on  the 
ground  owned  by  it. 

JrnoWv.  Foot,  18 Wend.  880;  GillettY.  John- 
ton.^  Conn.  180;  WadtmoTth  Y.  Tillotton,  15 
Cono.  368;  iVn7uy(Mnto  B.  Go.  v.  MiOer,  » 
Cent.  Bep.  138,  118  Pa.  84. 

Paxaon*  C9k.  J.,  delivered  the  opinion  of 
the  court: 
We  need  not  discuss  tbe  question  presented 

by  the  second  assignment  for  tbe  reason  thnt 
an  examination  of  tlie  testimony  shows  conclu- 
sively that  the  jury  did  not  give  punitive  dam- 
ages. The  verdict  ($41)  it  within  the  range  of 
tbe  undisputed  teuliniony. 

The  remaining  asatgnmenU  refer  to  tha 
charge  of  the  court  and  tbe  answers  to  pointa. 
It  U  Bot  essential  to  consider  them  separately. 
We  can  better  dispose  of  tbero  by  giving  otir 
view  generally  upon  the  law  of  tbe  case. 

Tbis  was  an  action  ef  trespass  brought  t^ 


ogle 


Prnxsajv/AXiA  Sdpbbhb  Codrt. 


Atb., 


Hn.  I^rd.amftTTlediioitwn,  against  the  Head - 
ville  W«ler  Company,  to  recover  danuges  for 
the  diveraioD  of  a  itream  of  nnter  which,  be 
fore  tbe  iitjurf  coroplaiaed  of,  Sowed  over  her 
land.  Th«  Meadville  Water  Companj,  appel- 
lant, wu  incorporated  under  Ibe  Act  of  1BT4, 
and  it  was  alleged  had  the  right  of  eminent  do- 
tnaio  for  tbe  putpose  of  rappljiog  the  City  of 
Meadvills  with  water.    Id  order  to  aid  in    ~~ 


18  a  flowing  spring  of  water,  and 
carried  the  water  from  aaid  spring  to  tbe  ciij 
by  meaoH  of  pipes.  The  plaiotiff  owns  land 
near  this  spring  over  which  tbe  water  thereof 
was  accoslomed  to  flow  prior  to  its  diveislon 
hy  the  Company.  She  claims  that  it  no  longer 
flows  there,  and  that  by  reason  of  its  being 
diverted  out  of  its  natural  channel  she  is  di 
prived  of  its  use  for  Irrigation  and  other  pui 
poses.  This  luit  was  brought  to  recover  dam 
ages  for  euch  Injury, 

The  <f  ueatioDS  thus  presented  are  not  dlfllcult 
of  eoluUon.  By  the  purchase  iif  this  acre  of 
land  on  which  the  spring  is  situate  the  Com- 


the 

phiintiff  were  measured  by  Itarighla  as' riparian 
owner  it  would  be  slight  enough.  li  might 
Indeed  use  the  water  for  the  domestic  purposes 
Incident  to  the  ten  acres  of  land.  If  there  was  a 
tenant  thereon  he  could  use  it  for  watering  his 
stock  and  for  household  purposes;  for  any 


justify  tbe  plaintiff  In  carrying  the      ___ 

miles  out  of  its  channel  to  supply  tbe  Borough 
of  Ashlaod  with  wal«r  ia  a  propositioQ  so  pal- 
[wbly  erroneous  that  I(  would  be  a  wasle  of 
time  to  discuss  it" 

So  we  say  here.  The  purcbaae  of  the  arre  of 
land,  Inclndini;  the  spring,  gave  the  Company 
the  rijihta  of  a  riparian  owner.  But  such  rii;bts 
were  not  a  justiflcaUon  for  the  diversion  of  tlie 
water  from  its  natural  cbaonel  to  supply  the 
City  of  Meadville.  It  was  conceded  upon  the 
argument  that  the  Company  bad  the  right  to 
divert  it  under  ita  power  of  eminent  domain. 
But  it  has  never  exercised  such  right.  To  do  so 
involves  compensation  to  tlioae  who  are  or  rnay 
be  injured  by  such  diversiou.  Compensation 
was  not  made  nor  security  tendered. 

While  a  city  or  boroii!;b.  or  acompany  hav- 
ing the  right  of  eminent  dnmnio,  may  take  a 
spring  or  stream  of  water  to  supply  a  munici- 
pality, ft  can  only  do  ao  by  making  compensa- 
iioD  to  those  who  ere  deprived  of  the  use  of  tbe 
water,  as  provided  by  the  ConstitutioD.  A  tak- 
ing without  cuuipeosation  is  a  Ireapsss,  as  much 
so  as  the  taking  of  land  by  a  railroad  company 
lo  construct  its  road,  without  making  compen- 
•alion  or  filing  a  bond  with  security  as  provided 
by  law.  Wliere  the  power  to  take  eiials,  It 
mustbeeiercised  according  to  lawi  Ititiinot, 
tbe  corporation  so  taking  iMcomea  a  trespasser, 
tnd  may  be  proceeded  against  as  such. 

It  is  a  mistake  lo  vsume  that  the  purchase  of 
this  acre  of  land  gave  the  Company  an  absolute 
right  to  ths  spring  of  water.  The  water  did 
8  L.  R.  A. 


not  pass  by  the  deed  beyond  its  reasonable  uae- 
by  the  veodee  as  a  riparian  owner.  As  was 
said  in  Uauptt  Appeal,  tupra:  "There  can  bo 
no  such  thins  at  ownership  in  flowing  water;. 
the  riparian  owner  may  use  it  as  it  flows;  h» 
may  dip  it  up  and  become  the  owner  by  cxm- 
Oning  [^  in  barrels  or  tanks,  but  so  ton^  as  it 
flows  it  is  as  free  to  all  as  tbe  ligbt  and  air.' 

The  Company  might  have  taken  thia  sprlaE 
under  its  rigbtofcmi  Dent  domain  if  ilpoweased 
such  right;  for  aught  that  appears  it  may  do  ao- 
still;  and  after  having  done  so,  and  maile  com- 
pensation to  the  riparian  owners  who  are  in- 
jured thereby.  It  will  be  free  from  suits  of  this 
nature.  Hud  it  done  so  in  this  inaCance  It 
would  not  have  had  Ibia  Judgment  against  it. 

We  do  not  regard  the  quesllon  of  the  pliJo- 
liff's  title,  under  tbe  facts  of  the  case,  as  of  anv 
importance.  The  plaintiff's  husband  testified 
that  the  farm  belonged  to  her.  and  he  Is  cer- 
tainly estopped  from  recovering  damagw  in 
another  suit. 

Judgment  ajlrmed. 


WDliam  HcCLUNQ,  Appt., 
Qeorge  E.  DBARBORN£. 


0niploj«  Bot  to  earn- 

lanlt  aad  battery  on  anr  petaon. 

tlieUw,  wben  sendlns  htm  t« 


whiab  is 


■et  ai  , 

other  person,  kaovlnfc  that  theerraod  ti  llkelr  ta 
excite  I odlsnatlon  and  resistance,  will  not  relieve 
Mm  Irom  llablllt]r  for  awronirtii)  assault  made 
by  htaemployd  while  eoBaeod  In  the  buiIneM  at 
•eliliic  and  carrylDK  away  (ha  onan- 
(ApHl  a,  laSQJ 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Court  of  Common  Pleas,  Mo.  4,  for 


WhCTeaaBrvant.lD  tfaa  proaeoutlon  of  his  mas- 
ter^  tmskneHs,  devtatea  from  his  tus^uotions  as  tiy 
the  manner  of  dolay  kc  and  even  tf  he  acts  d[rao(- 
ly  oontnry  to  his  Instructlans,  ths  master  Is  Still 
llHble.  if  the  acta  wers  dODS  In  the  furtherance  of 
hlsbuslnon.  CuaRrore  v.  Oeden.  ta  M.  Y.  XtU;  Peck 
V.  New  York  C.  &  H.  B.  R.  Co.  8  Hun,  2ST. 

If  a  trespass  li  committed  In  purtUROoe  of  th» 
mBBtttr'i  orders  In  deCetue  of  tbe  master's  property, 
to  maintain  Its  possession  or  to  aid  In  Its  protection, 
Uie  master  will  tw  liable  for  aii  anault  oommitted 
by  the  servant  In  such  employment  even  though 
he  expressly  dtreoted  bim  not  lo  commit  IL  Bat- 
den  T.  Felch.  108  Man.  IM. 

Having  set  In  motion  theacency  for  produdtiK 
mlsobleC,  ba  Is  bound  at  his  peril  to  prevent  mla- 
chlevoua  reaulCa.  IMd.;  Pltt«buiii,  Ft.  TT.  ft  c.  K. 
.  Ruby.  SS  Ind.  Sl^  HaoUJion  v.  Third  Ave.  R. 
Co.  M  N.  Y.  St;  Shea  v.  Sixth  Ave.  H,  Co.  Ci  N.  Y. 
ISO;  Goddard  T.  tirond  TrunlE  R.  Co.  ET  Me.  KB: 
Ramsden  v.  Boston  tc  A.  R.  Co.  KM  Uass.  117:  Bry- 
ant V.  Rich,  lOB  Masa.  ISO;  Sherley  v.  BUllDgB,  S 
Hush.  117;  AtlaiiUo  ft  G.  W.  R.  Co.  v.  Dunn.  1> 
Oblo,  lae;  PaaaanKCT  B.  Co.  v.  Younx.  n  Olilo,  618; 
istrong  V.  Cooley,  10  III.  S)>(  Crockett  v.  Cal- 
.  S  Ind.  iZI;  Douglaaa  t.  Btepbens,  IS  Mo.  >>£; 
Arthur  v.  Balah.ffiN.H.  U7;  Ayorinv.NsvToik 
ft  K.  a.  Co.  an  N.  J.  I..  tfO:  Byiam  v.  HoOiilI^* 
Head,  G80;  WUklH  v.  Qllmore,  a  Humph.  UO. 


MoCLme  t.  DBABBOBm, 


SDS 


nilladelphla  Conntj  In  favor  of  defendaiit  in 
«n  action  to  recorer  damagM  for  acta  commit- 
led  by  defendanfa  leTTaiita  In  lareahiog  into 
and  entering  plaintiB'i   dwelKng-hanae  with 
fom  and   violence,  in  Tlolenlly  aeiziog  and 
takioganar  a  certain  cabinet  organ.and  in  as- 
aaoltiug  plaintifTa  wlte.     Sevened, 
The  case  taUj  appears  In  tbe  opinion. 
Mr  P«ter  Bojd,  for  appellant: 
A  raaaiei  ia  ordinarilj  liaGle  to  annrer  In  a 
«I-ril  luit  for  the  tortious  or  wronnful  acta  of 
bia  aerrant,  if  tliote  acta  are  done  in  Ibe  course 
«f  Ilia  employment  in  tiis  maater'B  aervice;  the 
maxima   applicable  to  Buch    cnses  being  re- 
fon^tai  luperior  and  quifaeit  per  aliumfacit 

StDith,  Maat.  and  Serv.  2d  ed.  p.  IBS;  Penn- 
«r/ninta  K  Co.  t.  Fanrftcer,  43  Pa.  8B6-3T0; 
Philadelphxa  Traetion  Co.  t.  Orba^n,  11  Cent. 
Rep.  620,  119  Pk.  87;  Dreu  v.  Peer,  S8  Pa. 
234. 

Tbe  test  of  tbe  llabflitT  of  the  master  for  Ibe 
tortioas  acta  of  tils  servant  is  not  tbe  inatruc- 
tions  given  to  tbe  Bervant,  but  tbe  purpose  o( 
tbe  employ  ment. 

Bruce  t.  Eetd,  104  Pa.  408-414;  1  Bhara.  Bl. 
Com,  p.43l,noi^  J;3Kenl,  Com.  p.381),  noUl 
ib);  Philadelphia  AR.R.C0.  t.  Derby,  58  U.  8. 
14  How.  48tfn4  L.  ed.  508);  BailToad  Co.  v. 
Brannen,  17  W.  N.  C.  227;  Wood,  Mast,  and 
Serv,  2d  ed.  5  283,  p,  632;  Etenrich  v.  PuO- 
■man  Palaet  Car  Ce.  20  Fed.  Rep.  100,  2il  Am, 
L.  Reg,  N,  .1.  458;  Cooley.  Torts.  588. 

Where  a  trespass  or  otber  tortious  act  is  done 
\!j  ft  servant  for  the  benefit  of  bit  master,  hut 
Kitbout  hia  authority,  the  master  may  by  a 
aobaeqnent  raliHcatloo  of  the  act,  with  ksowl- 


Mielnally  authorized  by  \A\ 

Wood,  Maat,  and  Serv.  g  810,  p.  590;  Whar- 
ton, Neg,  §  157;  Etenrich  v.  Pullman  Palaee 
Car  Co.  taj/ra. 

Mr.  John  8.  McKinle^,  with  Mr.  Fred- 
«riek  JF.  Shojrer,  for  appellee: 

The  moment  tbe  servant  exceeded  the  ex- 
press and  directed  aulhority  given,  that  mo- 
ment defendant  was  relieved  from  liability  to 
any  person  or  persons  tor  any  consequence  of 
Ibe  acta  of  bin  servant  thus  acting  in  the  excess 
of  any  and  all  authority  given  lum  by  tbe  de- 
feoiant. 

Philadelphia.  O.  A  IT.  P.  R  Co.  v,  WUt,  4 
Wbart,  143;  Morleg  v.  Oaitford.  3  H.  Bl.  442; 
TergerT.  IFarrai,  81  Pa.  319;i%n7WjfIi:ani"a  Cfa, 
V.  Tomey,  91  Pa,  25«;  Kemt  v.  Piper,  4  Watts, 
KS;  Sttodgr/m  v.  Bradley,  2  Grant,  Cas,  48; 
Allejhenv  YaOey  R.  Co.  v.  McLnin,  91  Pa.  442; 
MeMativ*  v.  Cricfretl,  1  East,  106;  Wright  v. 
WOeac,  19  Wend.  US;  Fbeter  v.  Euet  Bank, 
IT  Masi.  508, 

Aa  defendant  -was  in  no  wise  privy  to  tbe 
trmpass  or  respoDsible  for  it,  bis  neglect  to  re- 
tQinlotbe  piaititiS  his  own  property,  wblcb 
"— '  ■■ — I  gotten  from  him  by  fraud,  cannot 


WniiAms,  X,  dellvned  Ihe  ojdnlon  <jt  tbe 

Dearbome  U  a  dealer  In  caUnet  organa  and 
other  muaical  laatnunenta.  It  ia  hia  habit,  and 
fl  T..  R.  A. 


it  Koma  to  prevail  qtilte  geoerallv  annng  deal- 
en  in  aimllar  articlea,  to  Hell  on  the  inatailment 
plan  to  Ibose  who  desire  it,  taking  an  inatm- 
mentin  the  nature  of  a  lease  from  the  pur- 
cbaaer.  The  several  inalallmenta  of  purcbaae 
money  are  to  be  paid  as  rent.  If  they  are 
paid,  the  article  becomes  the  property  of  the 
so-called  lessee.  If  not  paid,  tbe  vendor  le- 
aervea  tbe  right  to  seize  and  retain  the  article. 

Fox  was  an  emp1oy§  of  Dearbome,  whose 
business  was  to  hunt  up  instruments  on  wbifji 
one  or  more  installments  were  unpaid,  whether 
In  tbe  bands  of  the  original  purchasers  or  tbelr 
vendeea,  in  order  that  they  might  be  seized  or 
replevied  bv  Denrborue.  He  bad  sought  and 
obtained  admission  to  the  houseof  McCluog  by 
means  of  falsehood,  and  secured  tbe  number 
and  description  of  the  cabinet  organ  In  the  par- 
lor. His  employer  alleged  that  it  was  an  In- 
strument which  he  had  sold  or  leased  to  a  cus- 
tomer two  or  three  years  bffore,  and  on  which 
unpaid  installments  were  due.  Pox  expresEcd 
confidence  in  bis  ability  to  invade  McClung's 
home  a  second  time  and  bring  oft  tbe  organ 
without  a  breach  of  the  peace.  An  expedition 
was  fitted  out.  consisting  of  two  men  and  a 
team,  under  the  direction  and  control  of  Fox, 
for  this  purpose.  Before  they  set  out  they  were 
instructed  by  Dearbome  not  to  eommit  an  as- 
sault aod  battery  od  any  person, nnd  not  to  break 
tbe  law.  They  went  to  McClung's  house,  se- 
cured admission  lo  the  parlor  by  a  false  pre- 
lecse.  and  began  the  removal  of  the  organ. 
Mrs.  McCIung  and  her  son,  who  happened  to 
be  at  home,  Iricd  to  resist,  hut  were  at  once 
overpowered,  and  the  organ  and  its  belongings 
carried  off.  The  scene  is  described  by  one  of 
the  witnesses  thus:  "I  came  down  and  saw  Hr, 
Fox.  He  was  holding  my  mother  up  against 
tbe  parlor  door.  I  came  forward,  and  my 
brotber  cameout  and  asked  what  all  Ibis  meant. 
He  said,  'Just  this,  if  you  interfere  with  my 
business  I  will  shoot  you  dead,' and  reached  io 
bis  back  pocket  ,  ,  ,  he  said,  '  I  come  to  take 
this  or^o  out  of  here.  If  you  Intprfem  with 
my  business  I  will  shoot  you.  Then  my  brotber 
said,  '  You  do  not  ti^e  tins  organ  out  of  this 
house;  show  your  authority.  If  joii  don't, 
you  take  It  over  my  corpse.'  .  ,  ,  Then  be 
clinched  my  brother.  .  ,  .  Then  the  two  col- 
ored men  came  in  and  began  knocking  ua 
about.  ,  ,  .  I  then  went  to  tbe  corner  and  saw 
a  policeman,  and  asked  him  to  come  down.  He 
came  down,  and  Fox  said  arrest  this  man  (mean- 
Ing-my  brotber),  and  I  will  appear  sgninst  him 
in  the  morning.  They  arreEiled  my  brother,  and 
he  was  taken  to  the  station," 

TbiB  actioo  was  brought  by  HcClung  to  re- 
cover damages  for  this  bieh-banded  aiid  hos- 
tile invasion  of  his  homo. 

On  the  trial  tbe  learned  judge  of  the  court 
below  told  the  Jury  that  the  conduct  of  Fox 
"  was  without  miti^tlon,  and  deserving  of  the 
severest  condemnation,"  but  that  whether  Dear- 
bome was  responBJble  for  it  or  not  depended  on 
the  Instructions  be  gave  him  when  be  started 
out  OB  the  expedition.  The  correctness  of  this 
instruction  is  tbe  point  on  which  this  appeal 
depends.  The  general  doctrine  laid  down  by 
the  learned  Judge  that  every  man  Is  liable  for 
bis  own  trespass  only,  must  not  be  taken  too 
literally,  for  one  must  be  held  to  do  that  which 
he  procures  or  direcia  another  to  da  for  blm,  u 
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well  u  that  wUch  be  doe*  tn  hb  own  peraon. 
(^fadtparaiiwnfaeitpeTM.  SerraaU  and 
emplof  S*  are  often  without  the  mesQS  \o  re- 
■pond  la  damage*  tat  the  Injurle*  the;  maj 
Inflict  on  others  by  the  iKDoraat,  oegti^nt  oi 
.wanton  maaDerln  which  the;  conduct  the  busi- 
neae  of  their  employer.  The  loaa  must  be  borne 
in  mich  cases  hj  the  Innocent  guderer,  or  b/ 
him  whose  employment  of  an  ignorant,  care- 
less or  wanton  servant  haa  beea  the  oc:asion  of 
the  injury;  and  under  such  circumstances  it  i» 
Just  that  the  latter  abould  bear  the  loia.  But 
the  master  ia  not  liable  for  the  independent  Ites- 
DMS  of  hia  servant.  If  a  coachman,  while 
driving  along  the  street  with  his  master's  car- 
riage, sees  one  agaiostwhomhe  beats  ill  will  at 
the  aide  of  the  street,  and  leaves  the  boi  to  ieek 
out  and  assault  him,  the  master  would  not  be 
liable.  Such  an  act  would  be  the  willful  and 
Independent  act  of  the  coachman.  Itwaadone 
while  in  his  master's  service,  but  not  in  the 
course  of  that  service.  But  If  the  coachman 
•ees  hia  enemy  sitting  on  the  box  of  another 
carriage  driving  along  the  same  highway,  and 

I .^„  ,.: ..  l.^__    t£g  — 


k  liable.    The 
drive  hli  master'a  horses. 


o  bring  the 

.  hired  lo 

doing  the 
rk  lie  was  employed  to  do,  and  for  the  man- 
of  his  doing  It  lEie  master  ie  liable.  Wood, 
Hast,  and  Berv.  STT. 

It  would  be  no  defeosetothc  masterly)  prove 
that  he  had  given  bis  coachman  orders  to  be 
careful,  and  not  drive  against  others.  It  was 
hie  duly  not  only  to  give  such  orders,  but  to 
■ee  that  they  were  obeyed.  It  will  be  seen, 
theretore,  that  it  la  the  character  of  the  em- 
ploymen'.aud  not  the  private  instructionsgiveD 
by  the  Dinster  to  his  servanT,  that  must  deter- 
mine the  measure  of  his  liability  in  any  g;iven 
case. 

An  excellent  illustration  Is  atTorded  by  the 
case  of  Oarrtben  v.  Duendiel,  M  Mo.  104. 
The  defendant  was  a  gunsmith.  In  his  ab- 
lence  from  bis  store  a  clerk  was  waiting  upnn 
a  customer  who  wanted  to  buy  a  rifle.  The 
customer  desired  to  see  It  loaded,  and  would 
not  buy  unless  this  was  done.  The  orders  of 
the  defendunt  to  hia  clerk  were  that  be  should 
not  load  ariflein  tbeslore.     The 


Injuring  the  plniuliET.who  was  sitting 
dow  on  the  oppuiiile  side  of  the  street.  The 
defendant  set  up  hia  orders  lo  his  clerk  as  a  da- 
fenw,  but  it  did  not  prevail.  The  court  said: 
"There  Is  no  pretense  tlint  the  clerk  was  try- 
lag  to  do  onrlhing  for  himself.  He  was  act- 
ing in  pursuance  of  authority  and  trying  ia  sell 
a  gun,  to  make  a  bargaiu  for  his  master,  and 
in  his  enrrernecs  to  suliservn  hia  master's  lolcr- 
esls,  he  acted  injudiciously  and  aegllpently." 
In  the  case  now  before  us,  Desrborne  sent 
Fox  and  bis  helpers  lo  the  house  of  McClung 
for  the  purpose  of  seizing  and  bringing  away 
the  organ.  He  says:  "I  lold  him  to  take  the 
men  and  team  when  he  was  ready,  and  to  bring 
the  organ  in,  but  to  be  careful  and  nol  to  have 
any  row  about  it."  Black,  who  drove  (be  team, 
testiBes:  "  Mr.  Dearbotoe  told  Fox  to  go  down 
and  get  this  organ  on  South  Sixteenth  Strtet; 
to  set  it  «■  peaceably  a*  poaaible,  and  not  to 
6L.aA. 


have  any  assault  and  battery,  or  any  dist  urbane* 
whatever."  These  directions  show  that  Dear- 
borne  knew  that  the  errand  on  which  be  sent 
bis  employ§i  was  one  that  was  likely  to  result 
in  trounle,  and  would  tequire  to  be  managed 
with  great  coolness  and  care  in  order  to  avoid 
collision  and  a  breach  of  the  peace.  But  how- 
ever the  rule  may  be  held  in  regard  lo  th» 
criminal  liability  of  the  master  under  such  cir- 
cumstances, it  IB  very  clear  Ihal  he  cannot  es- 
cape liability  civilly,  by  virtue  of  his  instruc- 
tions to  his  servant  as  to  the  manner  of  doing 
an  act  which  the  servant  Is  toundertakeon  bt» 
behalf.  He  knew  that  the  invasion  of  Mo- 
dung's  bouse  in  the  manner  contemplated  wa» 
likely  to  excite  Indignation  and  resistance  on 
the  part  of  the  inmates,  and  that  what  ousht  lo 
be  done  might  have  to  be  determined  under  ex- 
cilement,  and  without  time  for  consultation  or 
reflection  by  his  ecnployfis.  Under  such  cir- 
cumstances he  puts  tbem  in  bis  own  stead,  aod 
he  is  bound  by  what  they  do  In  the  effort  to  do 
the  thing  which  was  committed  to  them.  San- 
ford  V.  Eighth  Au.  S.Oo.mN.  y.  843;  I^kt 
Shore  d:M.  8.  B.  Co.  y.  RoieTaweig,  113Pa.  619, 
4  Cent.  Bop.  712;  Pittiburgh,  A.  <C  M.  P.  R.  Co. 
T.  Bonaliw,  70  Pa.  119;  Ba],*Y.  Miliar,  77 Pa. 
286;  OarrMten  v.  Dutnekel,  ruprm. 

The  defendant  waa  bound  not  only  to  givft 

firoper  instructions  to  his  servants  when  send- 
Dg  them  on  such  an  errand,  but  be  waa  bound 
to  see  that  his  Instruclions  were  obeyed. 

In  the  leadinK  Bnglish  case  of  Sesmovr  t. 
Oreemeood,  6  Hurl.  4  N.  805,  referred  to  at 
some  length  in  Wood  on  Master  and  Servant, 
(J  2&7,  it  IS  said;  "If  the  act  is  done  within  the 
scope  of  the  servant's  emplovment  and  is  done 
in  tbe  master's  service  an  action  lies  against  Ih* 
master  and  he  Is  liable  even  though  be  has  di- 
rected the  servant  lo  do  nothing  wrong." 

Here  Fox  and  his  helpers  were  sent  to  brfng 
away  the  organ.  The  acta  complained  of  were 
committed  in  the  course  of,  and  as  a  means  to, 
the  accomplishment  of  that  for  which  they 
were  sent.  Let  It  be  conceded  that  they  were 
instructed  to  do  no  wrong  and  that  they  did 
what  they  were  warned  not  to  do,  the  master 
is  nevertnelefis  liable.  When  he  sends  ibem 
upon  an  errand  that  exposes  them  to  re!>istancft 
and  danger  and  the  excitement  conai'iguent 
upon  the  presence  of  such  a  slate  of  thines,  be 
must  take  the  chances  of  their  self-control  and 
ability  to  obey.  If  be  finds  the  risk  inron- 
veniently  expensive  be  may  conclude  to  respect 
the  homes  of  inoffensive  citizens  and  rely  on. 
his  legal  remedies  for  the  recovery  of  any  prop- 
erty to  which  he  may  claim  title  nereafior. 

'The  Jury  should  Lave  been  told  that  the  de- 
fendant was  liable  for  what  the  learned  judge 
aptly  cbarnclerized  as  an  "  un  Jus  tillable  out- 
rage" by  bis  employes,  and  they  should  biive 
been  allowed  to  ass"ss  adequate  dsmages  for 


by  any  and  all  tbe  defendant's  servants  wlilJe 


may  be  considpred  in  flxing  the  compensation 
lo  be  awarded  to  the  plaintiff. 

Judgment  rettrted,  ani  a  venire  facias  ds 
novoainijiI«d. 
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G«orge  HA.NLEY  «t  ok 
Hlnm  WALEEB.  AppL 

(....Wall. ) 

1.  Tlta  esrtUleato  of  u?eUt«eta  wldoh  la, 

\>j  a  onntraot,  made  »  ooDdltioD  preoedisit  lo  Uie 
ilcbt  U)  demand  j/ttytaBat  for  labor  performed, 
mutt  be  obtalited  before  an  action  can  be  main- 
tained on  Uie  oontrMt,  It  the  aroMteoca  have  not 
been  ffullt7  of  fnud  or  ooUiulon. 


cannot  be  based  on  •  contraot  which  malcee  a 
eertlflcate  of  arohlleota  •  oondlUon  precedent  to 
a  rlsht  of  action,  where  the  oartlfloate  hai  not 
beea  obtained, 

B.  BemndTiaiT  tbfl  deftoeta  potnted  oat 

by  Mxiibltect»t  but  not  In  the  wara  lusseeted 
by  tbem,  and  without  obtaining  from  tbem  the 
e^rtlfloate  made  hj  the  oontraot  ■  condition  pre- 
cedent to  a  rlgbt  of  action,  cannot  give  a  cause 
of  aotloD.  Plalntlffi  cannot  aubatltule  their  own 
asertlon.  or  the  opinion  of  the  Jiur,  for  the  de- 
cision of  the  arohltecta. 


work  in  coDBtructlng  buUdlngi  hai  been  done 
thereon,  and  tbeoontraiiUirhss  Left  the  premlaea. 
and  upproprlatlaB  to  the  owner's  use  and  benefit 
the  labor  and  materiala  of  the  contractor, 
not  oooatltute  an  unequivocal  acceptance  of  the 
work,  althonsh  It  mar  be  taken  Into  conaldera- 
tton  In  determining  that  matter, 

(Apra  11, 1800.) 

ERROR  to  the  Circuit  Court  tor  Wayne 
Countj  to  review  a  Judgraeot  in  f&vor  of 
plalntifls  m  ao  aclloD  to  recover  the  couCract 
price  for  certain  labor  anil  materials  faraUbed 
t^  plaintiffs  lo  plMtering  defendsDt'B  houaea. 
JieBeraed. 
The  facts  are  fnllj  ataled  la  tbe  opinion. 
Moan.  AtUaaon,  Cmrp«nt«r,  Brooke 


ft  H»isli,  with  Mr.  WlUl»m  *<W-h-.  Jr.. 

tot  defendant,  appellant. 
Mr.  f.  4,  Speed  for  plaiDtifla,  AppeUeea. 

ChftinpUn.  Oh.  J,,  delivered  the  opinion  ol 
thecc 

Haoley  &  Bro.,  who  w 

iog  business  in  the  Cilj  of  Detroit.  In  1886 
^daat  was  building  brick  dwell  in  i;-huuMa 
silualed  upon  John  R.  and  Watson  Bireels,  in 
the  Citv  of  Detroit.  Tbej  were  five  in  nurn- 
ber.  On  tbe  20tb  day  of  May,  1BB6,  the  plain- 
tiffs entered  into  a  contract  with  defendant  to 
do  the  plaatciing  in  these  bouses  according  to 
certain  plans  and  specifl cations  then  prepared 
for  aaid  work  by  William  Scott  &  Co.,  archi- 
tects, which  plans  and  speciflcations  were  made 
a  part  of  the  cooiract.  Tbe  plainilSs  were  to 
furnish  and  provide  all  the  good,  proper  and 
sufficient  materials  and  labor  of  all  liinda  aa 
should  be  necessary  and  sufficient  for  romplet- 
ing  and  flniabing  the  whole  ol  the  latliing  and 
plastering  of  the  Ave  dwelling- bouses,  for  the 
sum  of  |2,176.  The  contract  contained  tbia 
clause;  "  It  is  also  agreed  by  and  iKtwcen  the 
parties  that  the  specifications  and  drawings  are 
Intended  to  co-operale,  so  that  any  worlts  ex- 
hibited in  the  drawings  and  not  mentioned  iii 
the  »pecifl cations,  or  tiee  ttrta,  are  to  be  exe- 
cuted the  same  aa  if  they  were  mentlooed  in 
the  speciScations  and  set  forth  in  the  drawiugs, 
to  the  truelDtbntsndmeanlngof  the  said  draw- 
ings or  specifications,  without  extra  charge; 
and,  should  any  dispute  arise  respecting  the 
true  construction  or  meaning  of  the  drewioga 
or  specifl cations,  tbe  same  shall  be  decided  by 
William  Scott  &  Co.  and  decision  sbsli  be  final 
and  conclusive."  ■  It  also  contained  the  foiiow- 
ing:  "  Tbe  cpnlractor,  at  lila  own  pioper  costa 
and  charges,  to  provide  all  manner  of  labor 
materials,  apparatus,  scaffolding,  utensils  and 
cartage,  of  every  description,  necessary  Tor  the 


Non.— Bufidlno  eontroct. 


A  contract  to  bu 
to  pay  for  all  the  « 
tbe  structure  and  V 


1  a  honae  implies  an  obligation 
rk  and  material  that  enter  Into 
to  defend  onainit  all  llena  of  me- 
Aanlts.    mate  V. 'nedeniann,(»Mo.  fiU, 

Where  no  time  is  fixed  for  the  performance  of  an 
agreement,  a  reaaonatjle  time  wUl  be  presumed  to 
have  beea  Intended-  McCartney  4.  Qlossford  (W. 
T.)  Jan.  28,  ISSB. 

Extension  of  time  to  complete  a  contraot,  and 
partial  alteration  In  work  to  be  done,  not  au- 
UuRlze  the  oontractor  to  abandon  It  and  sue  tor  the 
value  of  tbe  work.  Bayee  v.  Beoond  Baptist  Cburob, 
>  West.  Bep.  SiS;  8S  Uo.  Kt. 

AlthouBh  a  building  oontraot  makes  tbe  obUdn- 
Ing  of  tbe  oertiflcate  of  the  architects  a  condltton 
precedent  to  the  owner's  Ilatiluty,  yet  where  the 
vchitecU  arbttrarUy  withhold  such  certificate,  the 
bolkles'  mar  recover  by  showing  that  be  performed 
tlw  oontraot  aooordlns  to  lU  term*.  BentJey  v. 
Daviitoani,  T4  TIsl  ISO. 

Wbere,befoEea  oertifloate  that  plumbing  and  gas 
fltUng  bad  been  done  aooordlng  to  the  plans  and 
•pedflcatiODa  oould  be  procured,  defendant  raised 
tlw  bouse  and  thereby  broke  and  twisted  ga*  and 
water  pipes,  be  oannot  refuse  payment  because  of 
8L.  RA. 


See  Also  20  L.  R.  A.  493. 


failure  to  procure  tbe  cerUfloate.   Doyn  v.  Bbbesen, 

Under  a  contract  to  construct  a  brlck-kUu  in  a 
first-class  maimer,  tbe  contractor  Is  not  prevented 
from  recovering  if  the  deteots  In  the  blln  aie  due 
to  the  plans  and  matertals  tumlslied  by  tbe  other 
IMUty.    Blnnlngham  Fire  Brick  Works  v.  Allen,  86 

AJa.1% 

On  a  contract  to  remodel  a  bouse  according  to 
speciacatloDB,  with  no  agreement  as  to  time  of 
payment,  where  tbe  building  Is  burned  when  the 
work  Is  nearly  finished,  tbe  contractor  Is  entitled 
to  recover  the  reasonable  value  of  the  work  so  far 
as  completed.    Weis  v.  Devlin.  87  Tex.  SOT. 

In  an  action  for  the  contract  price  for  erecting  a 
bulldiog.  an  Instruction  as  to  quantum  meruit 
thoulil  limit  the  recovery  to  the  contmct  price  less 
the  reasonable  cost  of  oompletlaR  tbe  biiildtng  ac- 
oordlng  to  oootraot.    Phelps  v.  Beet>e,  Tl  Ulcb,  iU. 

One  who  contracts  to  do  certain  work,  to  bo  paid 
for  aa  secliona  of  the  work  are  completed.  Is,  upon 
the  failure  of  the  one  fur  whom  tbe  work  Is  done 
to  pay  for  a  section  upon  lis  completion,  entitled 
to  discontinue  the  work  and  leoover  for  that  al- 
ready done.  Benoettv.  Bhaughneasy  iDtah)  Aug, 
10,188a.   SeenoMtoBoettiar  v.Tsndlek(TMEj*L, 


Lam. 
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Micmour  Sctbeu  Coitbt. 


An., 


works,  require  any  aiteralion  of.  deviation 
from,  additioo  tooroml»sioQsiD,  this  contract, 
coDBiatio^  ol  this  agreemenl  aud  the  aaid  plaO! 
and  speciUcatioiiB,  made  a  part  hereof,  be  shall 
have  the  right  and  power  to  make  such  cbanse 
OT  chaDges;  and  the  same  shall  ici  no  way  IdJu- 
riousl;  aSect  or  avoid  this  agreement,  but  the 
difference  shall  be  added  to  or  deducted  from 
the  amount  of  this  contract,  sa  the  case  ma;  be, 
1^  a  fair  and  reasontible  Taluation.  No 
Cbangea  ahaU  be  made  except  by  written 
ticefrom  the  owner,  which  may  oe  served 
the  coDtractor,  sub-contractor  or  foreman.  No 
omission  of  work  or  materials  from  the  plans 
or  apeclflcatlona  sbsJl  be  deemed  extra  work  if 
the  same  is  necessary  to  complete  said  build- 
ing in  accordance  with  the  general  design  or 
purpose  for  wbicb  the  asme  is  intcndeu,  and 
the  pioTisions  of  said  plans  and  specilicai  ioDS, 
and  no  work  shall  in  any  case  be  considered 
extra  unless  a  separate  eelimale,  in  writing,  for 
tbe  same  sbalt  have  been  submilted  by  the  — 
tractor  to  the  architect  and  the  owoer, 
their  signatures  obtained  thereto;  and  should 
any  dispute  arise  respecting  tbe  true  value  of 
any  extra  work,  or  of  the  works  omitted  by 
the  contractor,  [lie  same  shall  be  valued  by  two 
competent  persons. — oce  to  be  cboeen  by  the 
owner,  and  the  other  by  the  contractor, — and 
these  two  ahall  have  the  power  lo  nam< 
third,  in  ease  they  cannot  airee,  and  the  de- 
cision of  the  two  shall  be  binding  on  all  parties 
in  caae  there  be  no  fraud  or  cnllusion." 

The  specifications  requited  [ha  Orst,  second 
and  tiiiid  stories  to  be  plastered  with  two  coats, 
— the  first  of  rich  brown  mortar;  the  second, 
excepting  covea  and  spla\a,  to  be  one  hard 
coat  white  finish,  with  plenty  of  sand;  finish 
composed  of  cold-run   pulty  and   plasic:r   or 

Caris,  well  mixed  and  put  on, — troweled  down 
ard  and  smooth.  They  also  require  the  con- 
tractor to  put  up  centers  to  cost  fla  net.  In 
each  house,  to  be  selected  by  the  owner  or 
arcbitocL  The  specifications  also  contalued 
the  following:  "Fariurs,  halln.  sitting  and  din- 
ing rooms,  10  have  plaster  coves  as  showu  in 
ibetch,  rough  plastered,  and  set.  with  pebbles 
and  Bhells,  combed,  as  may  bedirecled.  Second- 
story  halls,  and  two  chambers  in  each  house, 
to  have  nine  splayed  angles  rough  plastered  and 
coarse  combed.  Plasterer  to  run  J  in  beads 
on  angles  of  all  plastered  angles,  and  finish 
and  set  ornamental  brackets.  Tbe  plasterer 
will  remove  all  rubbish,  occasioned  by  his 
work  from  the  premises,  and  leave  the  build- 
ing broom  clean;  furnish  and  put  up  cotton 
clolh  lo  the  windows,  wliera  required;  pay  foi 
all  broken  glass  white  be  Is  performing  hie 
work,  and  furnish  heat  and  labor  for  drying 
the  plastering," 

The  contractor  waa  to  be  paid  from  Hme  to 
lime,  as  the  work  proRressecl.  upon  the  certifi- 
cate of  the  architect,  deducting  10  per  cent  un- 
til the  whole  job  was  completed  and  accepted, 
when  the  balance  and  such  percentage  was  to 
be  paid  on  the  architects'  certificate  after  the 
«ipiration  of  thirty  days  after  acceptance  and 
approval  by  the  architect  and  owner,  and  the 
full,  satisfsctory  adjustment  of  all  thinga  per- 
lainiDg  theretoi  The  contract  relative  to  psy- 
«L.R,A. 


ment  contained  this  prorlao:  "That  befora 
each  and  every  rnyment  is  made  a  cerltflcata 
ahall  be  obtained  )rom  and  signed  by  William 
tjcott  &  Co.,  architects,  to  the  effect  that  tbe 
work  has  been  done,  and  materials  have  been 
furnished,  in  strict  accordance  with  this  agree- 
ment, said  drawings  and  specifications,  and 
that  be  conaldera  the  payment  properly  due. 
Said  certificate,  however,  lain  no  way  to  lessen 
the  total  and  final  reaponsibillty  of  said  con- 
tractor," 

No  time  is  stated  In  the  contract  when  the 
work  shall  be  begun,  nor  when  it  sball  becnm- 
pleted.  Two  facts,  however,  are  siiftgesled  by 
tbe  contract:  Firit.  That  the  buildings  were 
not  then  so  far  completed  as  to  be  in  readiness 
for  pbislering.  This  is  apparent  .from  the  fact 
that  the  contract  stipulates  that  Hnnley  &  Bro. 
shall  build  tbe  houses,  and  furnish  ell  material 
therefor.  But  this  Is  not  claimed,  and  expla- 
nation U  found  in  the  fact  that  a  blank  form 
of  building  contract  wsa  used  in  making  the 
agreement  for  plastering.  Second.  The  speci- 
fications show  that  the  plastpriog  might  not 
be  performed  until  cold  weather,  as  they  pro- 
vide that  the  contractor  shall  "furui.^h  heat 
and  labor  fordryingthH  plastering."  Hence  it 
appcHrs  that  it  was  in  tbe  contemplation  of  ilie 
parlies,  on  the  2Slh  of  May,  that  the  work 
would  be  done  when  the  season  would  require 
artificial  beat  to  dry  tbe  plastering. 

Tbe  plaintiffs  claim  that  there  were  two 
modifications  of  the  written  contract:  Pint. 
On  account  of  delay  of  the  builders,  the  dwel- 
lings were  not  ready  for  the  plasterers  until 
late  in  tbe  aeoson  of  1686.  The  plaintiff  Oeorge 
Uantey  testifies  that  tliey  entered  upon  tbe 
performance  of  the  contract  about  tbe  mid'lle  - 
or  last  of  October;  Ibst  he  hsd  a  conversalloD 
with  defendant  about  the  lal  of  October,  in 
which,  after  menltnning  the  cause  of  delay,  be 
said:  '"We  are  into  the  cold  weather  and  we 
will  have  to  provide  some  means  of  heating;* 
and  he  asked  me  to  suggest  something  to  get 
over  the  difflculty.  1  told  him  Ibat  the  only 
way  we  could  do  it  now  would  be  by  usicig 
salamandei  B  and  coke  fires  until  such  times  as 
be  would  be  able  to  get  bis  proper  heating  ni- 
rangements  in  Bha!>e,  and  he  said  he  wouldfur- 
nish  the  coks  if  I  would  supply  the  salaman- 
ders. He  Hsked  me  if  I  could  not  make  out 
mortar  in  the  cellar,  in  order  to  protect  it  from 
the  weather.  X  told  him  it  was  not  necessary; 
that  we  could  do  ft  outside  as  well."  He  fur- 
ther lestitied  that  salamanders  were  fit  only  for 
tise  in  drying  dut  the  brown  coat;  that  it  is  not 
usual  to  use  them  during  the  progress  of  the 
second  coat,  as  it  hasalendency  to  discolor  the 
work;  and  that  he  did  not  use  them  in  this 
work  for  that  reason.  He  testified  that  the 
second  coat  was  put  on  after  the  first  coat  was 
dry.  From  the  testimony  of  Mr.  Hanley,  it 
appears  that  no  modification  whatever  wai 
^ade  In  tbe  terms  of  the  contract  except  that 
.1.  Walker  agreed  to  furnish  coke  for  the 
heatiDg,  which  relieved  Mr.  Hanley  of  that  ex- 

einse.  The  other  modification  claimed  by  Mr. 
anley  lo  have  been  made  was  in  reference  to 
the  manner  in  which  the  coves  were  lo  be  fla> 
Islied,  The  testimony  of  Mr.  flanley  in  sup- 
port of  this  claim  is  as  follows:  "The  cove* 
were  not  put  in  according  to  spectficatlona. 
Tbey  were  finlstied  in  soap-atone,  by  an  arrange- 
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ment  with  Mr.  Oiittendeii.  I  cxmsldered  that 
Hi,  Ctitteodea  was  actinic  for  Mr,  Walker  in 

big  absence.  Previooa  to  Hr.  Walker  going 
awaj,  1  had  bd  interview  wUh  him,  and  he 
Mid  10  me  that  aaything  I  oefded,  to  call  donn 
■Dd  see  Mr.  CritieudeD,  and,  U  there  was  any- 
IhiDg  I  wasted  an  eiplanalion  about,  to  come 
doKD  there  and  have  a  talk  with  Mr.  Crilten- 
deu.  He  waa  In  Mr.  Walker's  olBce,  and  ap- 
'  parentlf  in  charge  of  the  office  buslne3B,~book- 
keepine,  or  aomething  of  that  kind.  I  called 
Ur.  Cnttenden'B  atiention  to  what  would  be 
the  appenrance  ol  the  wock  If  put  la  according 
Id  specification b.  Bo  we  finished  the  coves  in 
K«p-»ioue,  according  to  the  specimen  fur- 
nisbed  to  Mr.  Criticnden.  ...  I  told  Mr. 
Ciillenden  that,  while  aoap-atone  waa  more 
OHtlv  work,  B8  Mr.  Walker  was  away,  I  would 
DolcliaigeaDjIfaineaddilioiialfor  the  change." 
On  crasa-eiaminallon  he  testified:  "Mr.  Walk- 
er did  not  say  anything  to  me  with  legard  to 
Ui.  CHiteoden's  agency.  He  merely  said,  if 
1  nreded  anything  to  go  down  and  see  him. 
Tbal  was  in  the  latter  part  of  November,  as 
near  as  I  can  leoollectj  Juat  befoia  Mr.  Walker 

The  defendant  leatifled  lu  hia  own  behalf 
ih«t  he  never  authorized  any  change  In  the 
plana  and  spccifl cations.  He  claims  that  the 
vork  waa  not  done  according  to  the  contract. 
Tbst  [he  Jaet  coat  was  not  hard  finish,  but 
would  rub  off  when  touched,  teavlog  a  white 

Swder  upon  the  hand,  aud  that  the  cove  and 
isb  were  not  in  accordance  with  the  speclfl- 
Miiona,  On  the  23d  of  February,  1887,  Scott 
&  Co.,  archilecta.  aerved  notice  upon  plaintiffs 
that  the  plastering  would  not  be  accepted;  that 
tbe  surface  rubbed  off;  that  there  waa  aome 
delect  in  the  lait  coat,  or  the  frost  bad  touched 
U;  that,  tn  order  to  make  a  good  job,  it  would 
beiKcesaary  to  calcimiuethc  entire  walla.  On 
receipt  of  this  notice,  plaintiff  sent  his  men; 
and  lh(^  sponged  the  walls,  and  claimed  that 
tbey  left  Ibem  in  good  order.  They  received 
mother  notice  that  they  had  overlooked  some 
doseis;  and  Ihey  sent  men  and  sponged  these 
off  and  heaid  no  more  complaint  until  they 
called  npoD  defendant  to  settle,  who  then 
claimed  that  the  defect  in  the  wallsstillezlared. 
and  ilut  the  cove  work  waa  not  according 
to  rpedfi cations.  The  plaintiffs  admit  pay- 
ment to  them  of  |l,000,  but  at  what  time  It 
vaa  made  does  not  appear  from  the  record. 

The  contTBcI  and  specifications  were  intro-' 
daced  by  tbe  plaintiffs  upon  the  trial;  and  the 
DKSt  important  question  in  tbe  case  ia  raised 
by  the  eighth  request  of  defendant,  that  the 
tonrt  instruct  tbe  ]u^  as  follows:  "Under  the 
contract  in  eridence,  it  ia  provided  that,  before 
any  payment  can  be  demanded  by  plaintiffs, 
they  ihal]  obtain  a  ceriiScate  from  the  arcbl- 
tKt.  ThEa  tbcy  have  not  obtained,  and  your 
teidict  ahonid  therefore  be  fortbe  defendant." 
His  claimed  bj  defendant's  counsel  that  the 
failure  of  plaintiffs  to  complete  tbe  work  to 
tlie  satisfaction  of  the  architect,  and  procure 
bia  certificate,  is  a  complete  defense  to  this 
action^  I  think  the  point  Is  well  taken. 
There  Is  no  claim  upon  this  record  that  the 
architects  have  tieen  guilty  of  any  fraud,  or 
that  there  bad  been  any  collusion  lietween 
them  and  the  defendant.  There  is  no  pre- 
tense that  tLe  plaiutifla  hare  applied  to  or  re- 
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quested  the  certiflcata  required  by  tha  con- 
When  partiea  capable  of  conliacting  hava 
dellberaleiy  entered  into  a  written  agreement 
in  which,  by  all  Just  rules  of  consiruciinn, 
tbe  certificate  of  the  arcbltecta  ia  made  a  con- 
dition precedent  to  a  right  of  action,  such  con- 
dition must  be  performed  or  Its  requtremenia 
waived.  Tbe  autliorilies  holding  contracia 
like  tbe  one  In  question  here  valid  are  numer- 
ous. Leake,  Cont.  Sd  ed.  g  640;  Benjamin, 
Siiles,  Sd  Am.  ed.  §575;  Morgan  v.  Birnie.i 
BIng.  67S;  Orajton  r.  Btuttm  Gountiei  R.  Go. 
B  Eich.  689;  Uiarke  t.  Watton,  18  C.  B.  N.  a 
278;  Goodf/tarv.  Weymouthd  Meleombt  llegit,  1 
Har.  &  R.  87;  Ftrguton  t.  Oall,  23  U.  0.  C. 
F.  66;  Smith  t.  Briggt,  8  Denio,  78;  Horth 
Lebanon  R.  Co.  t.  JfeOrann,  83  Pa.  580;  Bey 
noldi  T.  CatdiBell.  51  Pa.  398;  CBaV/y  v. 
Kern;  53  Pa.  214;  Gray  ▼.  Sm  Jeriq/  Cent. 
R.  Oo.  11  Hun,  70;  Tyler  y.  Amea,  8  Lana. 
280;  Spring  v.  Anmmia  Cioek  Oa.  24  Hun.  175; 
Siaith  V.  Brady,  17  N.  Y.  178;  WyeUcff  v. 
Meyert,  44  N.  Y.  148;  Wanffier  v.  8tcift,  90  N. 
Y.  88;  Tell  t.  Butterfield,  M  Wis.  346;  Kirt- 
landY.  Moore.  40  N.  J.  Eq.  106,  1  Cent  Rep. 
466;  flb(  luring!  S.  Oo.  v,  MiOsr,  48  Ark,  522; 
Biota  v.  Beiuler,  120  Bl.  433,  B  West.  Rep. 
441;  BoettUrr  v .  Tendiek.  5  L.  R.  A.  S70, 73  Tex. 
488;  Bi/nu\.  Suttn  of  ChaHty  cf  St.  Eliza- 
beth, 45  N.  J.  L..  218;  Elliott  v.  Boyal  EjxA. 
Amir.  a>.  L.  R.  a  Ench.  348. 

It  has  also  been  held  that  If  the  certificate  is  re- 
quired lo  be  in  writing  there  can  be  no  purol  ap- 
proval. Lampreil  v.  Billericay Union,  8  Exch, 
288;  Ru»»eU  v.  Bandeira,  13  C.  B.  N.  B.  I4B; 
Goodyear  y.Weg mouth  i  iletcombt  Regit,  tupra. 
Upon  this  point  tbe  authorities  are  not  uni- 
form, aod  we  are  not  called  upon  (o  decide  It  In 
this  case. 

It  is  the  settled  law  In  tiili  State  that  when 
a  pariy  fails  to  comply  Bubstantially  with  an 
agreement,  unleaa  It  ia  apportion  able,  be  cau- 
'   :ue  upon  the  agreement  or  recover  upon  It 
L     But  when   anything  has    been   done 
from  which  the  other  party  naa  received  sub- 
stantial benefit,  and  which  he  haa  appropriated, 
a  recovery  may  be  had  upon  a  quantum  merjiit 
based  on  that  benefit.    And  the  basil  of  this 
recovery  Is  not  the  original  contract,  but  a  new, 
'led  agreement  deducible  from  tbe  delivery 
acceptance  of  some  valuable  aervlce  or 
tbin;;.     Allen  v.  MeKibbin.  6  Mich.  464. 

The  plalntiffa  appeal  to  this  principle,  and 
claim  uiat  they  are  entitled  to  recover,  under 
the  common  counts,  although  thej^  have  not 
obtained  tbe  certificate  of  tbe  arcbilects;  and 
they  rely  upon  WiUIey  v.  Frattional  School 
Ditt.  Ho.  1,  25  Mich.  432,  In  which  Uiis  court 
held  that  the  architect  was  not  made  the  sole 
Inspector  OT  judge  of  the  work  as  it  progressed, 
hut  that  a  superintendent  was  expected  to  be, 
and  was  In  fact,  chosen  bv  the  district,  and 
that  it  was  a  reaaonable  inference  that  tbe  en- 
pcrintendent  waa  expected  to  auperviie  the 
worK  as  it  progressed,  and  to  express  his  dl«- 
aalisfaction  with  any  portion  not  m  compliance 
with  the  specificHtiono.  Hia  powers  were 
made,  by  the  contract,  aa  broad  as  those  of 
the  architect,  and  there  was  no  consent  in  tha 
contract  that  hia  decialon  should  be  subject  to 
reversal  or  review  by  his  nominal  superior; 
and  for  that  reason  it  waa  held  that  whotevet    i 


no 


HiCHIGAi;   SOFBBIIB   COCBT. 


Apr., 


pasted  under  hla  InapectlOD  aa  tlie  work  pro- 
gressed, Bnd  was  id  pood  faith  approved  bj 
£im,  eipresalj  or  by  implication,  was  not  open 
to  objection  on  the  pan  ot  tbe  defendant  after- 
WBids,  nod  tbatas  to  so  much  o!  the  work,  at 
least  the  plaintiff  bad  tbe  same  ri);bt  to  recover 
that  be  would  have  had  if  the  proper  cerllflcate 
had  been  furnished  him.  And  it  was  also  said 
that,  "in  a  clear  caBe,  where  the  contractor 
b^d  undertakeo,  in  denance  of  tbe  superinten- 
deot,  to  force  upon  the  dislricl  one  thing, 
where  they  had  bargained  for  anolher, — as,  for 
InslaDce,  one  kind  of  roof  where  another  was 
agreed  for,— unless  there  was  a  aubsequent  as- 
aent  to  accept  It,  express  or  implied,  we  do 
not  think  the  district  would  be  held  liable  to 
pa;  for  (be  thing  substituted  at  all.  The  dis- 
trict is  not  to  be  forced  to  take  what  It  never 
WBDied  or  bargained  for,  on  an;  pretense  that 
it  will  answertheirpurposeas  well,  or  that,  even 
Ult  will  not,  it  is  still  of  some  value,  and  should 
be  paid  for  accordioglj."  I  do  not  (h<nk  the 
case  of  Wildegv.  Fraetiondl  School  DUtriet  No. 
1  is  an  authority  In  support  of  plainliffa'  con- 
tention. Thefacts  are  entirely  different  Here 
there  was  no  superlDtendent,  aside  from  tbe 
archilecta,  agreed  upon. and  no  appro  val.espreas 
or  implied,  of  the  arcbiicctsof  tbe  work  as  it 
progressed,  or  after  it  was  completed.  It  is 
true  tLat,  as  to  the  right  of  a  party,  in  general, 
to  recover  upon  the  common  counU.  subject 
to  a  recoupment  of  damages,  when  he  has  not 
strictly  complied  with  bis  contract,  the  court 
expressed  lis  adherence  to  the  views  expressed 
h)  AUvn  T.  McRtWn;  but  the  right  does  not 
exist  !d  all  cases,  as  was  explsined  In  that 
case,  and  more  particularly  in  the  later  csaes. 
Martut  V.  Jlouck,  39  Mich.  431:  Fitdeu  i.  Bo- 
ley,  iZ  Mich.  100 

In  Marlusv.  //(i"al  we  staled  what  was  held 
in  Wildfff  V  Fractional  School  JJiit.  M.  1,  and 
upon  pa^e  436  the  sumo  judge  who  wrote  tbe 
opinion  m  that  case,  refening  to  it,  said:  "We 
held,  explicitly,  that  one  contracting  for  a 
building  to  be  nut  up  according  to  certain 
Bpecificationa  had  a  right  tc  have  what  he  bar- 
gained for.  Unimportant  variances  may  be 
overlooked  or  compensated  for  under  a  variety 
of  circumataocra  which  are  not  in  question 
here,  but  departures  from  the  contract  which 
are  Busceptible  of  correction  no  One  can  be 
compelled  lo  overlook  or  waive.  Protection 
to  equities  cannot  require  it,  and  tbe  accept- 
ance of  such  a  doctrine  as  the  plaintiff  here  in- 
sistB  upon  would  take  from  an  unscrupulous 
contractor  Ibe  chief  inducement  to  keep  his 

Eomises.  What  is  il  to  him  whether  or  not 
lives  up  to  bis  agreement,  if  in  any  event 
be  may  collect  for  such  pei-formance  as  he 
tenders,  and  if  the  party  contracting  with  bim 
has  no  choice  but  to  take  at  some  price  the 
building  tbe  contractor  bas  seen  fit  to  put  up? 
Tbe  sancliun  the  law  would  cive  to  contracts 
under  such  a  doctrine  wouK,  ai  nearly  as 
possible,  be  worlhlesa." 

These  parties  are  bound  by  the  contract 
they  entered  into.  The  plainliffB  agreed  lo  do 
the  work,  strictly  In  accordance  with  the  plans 
and  ipeciUcnlions,  for  a  round  sum.  The  de- 
fendant agreed  to  pay  plaintiffs  from  time  to 
time,  as  the  work  progressed,  upon  the  plaln- 
tiffa  obtaining  a  certificate  from  tbe  architects, 
deducting  lO  per  cent,  until  the  job  was  com- 
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pleted  and  accepted.  The  balance  and  sncb 
percentage  was  to  be  paid,  on  the  architects' 
certificate,  after  the  expiration  of  Iblity  day* 
after  acceptance  and  approval  by  tbe  arcuitecta 
and  owner;  and  before  each  and  every  pay- 
ment should  be  made  a  ceriificate  was  to  bo 
obtained  from  and  signed  by  William  Scott  A 
Co.,  aichitecta,  lo  the  effect  that  tbe  work  has 
been  done,  and  materials  bave  been  furnished, 
in  strict  accordance  with  the  agreement,  draw- 
ings and  specificBlioDS,  and  that  he  consider* 
the  payment  properly  due.  The  fact  is  undia- 
puted  that  the  plainiiffs  have  not  obtained  Ih* 
certificate  required  by  the  contract.  Tbev 
have  not  applied  to  the  architects  for  suca 
certificate.  Tbey  bave  not  obtained  .the  ap- 
proTal  or  acceptance  by  tbe  architects  of  tha 
work.  Theyhave  notperformed  It accordinr 
to  ila  terms.  On  the  contrary, they  were  notified 
by  the  arcbitects  that  it  waa  not  completed  ao- 
conling  lo  Its  terms,  and  certain  defects  were 
pointed  out  These  defects  tbe  plaintiff* 
claim  to  have  been  remedied.     This  k   dia- 

mied   by  defendant     But,  I 

emedy  tbe  defects,  tbey  did  s 


tccta  after  they  claim  tbe  defects  were  reme- 
died. The  plaintiffs'  assertion  that  (bey  had 
remedied  the  defects  did  not  give  them  a  right 
of  action.  They  could  not  substiluie  (heir  as- 
sertion for  the  architects'  certificate  agreed 
upon  between  the  parties;  nor  could  they 
change  tbe  condition  under  which  tbe  de- 
fendant agreed  to  pay  the  balance  thin;  da;yB 
after  the  architects'  certificsleof  approval,  and 
of  its  being  completed  according  to  tbe  con- 
tract, to  an  agreement  ic  pay  without  the  cer- 
tiflctilc.  and  on  their  own  aGsertiou  that  it 
WHS  completed  according  to  contract.  As  waa 
said  in  Clnrke  v.  Wataon,  18  C.  B.  N.  8.  285: 
"  This  is,  in  effect,  an  attempt  on  Ibe  part  of 
the  plaictiif  to  lake  from  the  defendants  tho 
of  tbeir  architects,  and  to  substitut« 


,pply  to  cases  where  tbe  parliea 
have  bv  their  agreement  made  some  act  or  fact 
a  condition  precedent  to  payment,  unless  tbs 
other  party  bas  waived  the  condition.  Tho- 
waiver  ma;  be  express,  or  It  may  be  implied 
from  facta  and  circumstances,  as  where  Ibe 
{larty  relying  upon  the  condition  has  accepted 
or  appropriated  tbe  property^  or  fruits  of  tli* 
other  party.  There  is  no  evidence  in  the  rec- 
ord before  us  that  can  he  construed  iulo  a. 
waiver  of  tbe  conditions  precedent  contained 
in  tbe  contract  on  the  part  of  the  defendant 
When  a  person  contracts  with  another  to  build, 
or  to  do  some  portions  of  the  work  in  con- 
structing buildings  upon  real  estate  tjeloneing 
to  ihe  owner  of  such  real  estate,  his  taking 
possession  after  Ihe  other  has  left  the  premise* 
cannot  he  construed  as  an  unequivocal  ac- 
ceptance, although  he  thereby  takes  poasessioa 
of,  and  appropriates  to  his  use  and  benefit, 
the  labor  or  materials  of  the  contractor.  Hfr 
must  do  sc,  a<<  a  matter  of  necessity,  in  many 
cases,  or  suffer  the  pro|>erty  to  stand  idl* 
and  unused,  to  the  great  detriment  of  all  par- 
ties, and  especially  bo  of  tbe  owner.  Tb* 
most  that  can  be  said,  in  sucb  casea,  fa  tbatth* 
acts  of  tbe  party,  and  all 


FoELAJf  T.  BkADT. 


HI 


may  be  taken  into  consIdenittoD  in  the  deter- 

niiualioD  of  the  question  whether  tliere  Is  an 
implied  waiver  of  tbe  condition  precedent. 
Under  the  testimony  appearinz  in  this  record, 
the  fact  of  the  defendant's  taking  poBSeSBloa 
was  Dot  Boch  an  acceptance  as  relieved  the 
plaintiffs  from  the  lermi  and  conditions  of 
thecoDtract  requiring  them,  to  obtain  tbe  archi- 
tects' certiflCBte  liefore  thej  were  entitled  to 
pMTment. 

As  there  must  be  a  new  trial,  it  may  be  well 
to  notice  one  other  matter  of  conlroversy  be- 
tween the  parties,  aod  that  I«  with  reference  to 
substituting  the  Boap-stone  flntah  Id  tbe  coTee 
for  pebbles  and  shelU,  as  required  by  the  speci- 
flcalionB.  This  substitution  cannot  be  held  to 
have  tleen  made  with  the  onaer's  consent  pre- 
Tiously  obtained.  Mr.  Crittenden  was  Dot  de- 
fendant's axent  for  the  purpose  of  making 
chsingei  in  the  plans  and  specifications,  and  no 


authority  was  shown  for  him  to  do  so.    1^ 

contract  provided  that  such  changes  should  b« 
made  in  writing  signed  by  the  owner  and  archl* 
tect.  The  change  was  not  made  in  writing, 
and  Hr,  Crittenden  was  neither  owner  nor 
architect.  Whether  IhlB  proTisloD  of  the  con- 
tract bad  been  waived,  and  the  aubstltution 
mtifled,  will  be,  upon  a  future  trial,  a  queatloa 
of  fact,  under  aU  the  circitmslances,  to  be  mib- 
mitled  to  the  jiuT'  It  any  question  exists  aa 
to  what  the  speciQcatioDS  require,  the  contract 
provldefl  that  tbe  Brcbilecla  shall  determina 
as  to  their  meaningi  and  this  power  cannot  bg 
taken  away  from  the  architects  agreed  upon, 
and  left  to  the  conatiuclion  of  other  plasterer* 
or  architects.  The  court  erred  in  permitting 
this  to  be  done  upon  the  trial. 

The  JudgjMnt  mutt  bt  reetned,  and  a  nem 
trialit  ordered. 

Tbe  other  Justices  concurred. 


FEW  YOHK  COURT  OP  APPEALS. 


James  J.  PHELAN,  Appt., 
Kvgaret  BRADY,  Impleaded,  eta,  Bapt. 
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must  prevail  ovartliatof  asubeequent  moTtgagt* 
from  tbe  same  grantor,  oUhouith  the  latCar  took 
Ids  mortitage  without  nolloe  of  the  prior  tJ  tie  and 
the  huUding  upon  the  piBmlsee  bad  been  erected 
for  tenement  purposes  and  oontalned  a  largs 
number  of  apaitmeDts  whioh  were  occupied  by 
many  lessees,  and  the  grantee  In  the  unrecorded 
deed  had  occupied  a  storeasd  Uvlng  apHrtment 
In  tiutbulldlns  as  a  tenant  before  recelvlnK  tba 


NonL— 3ttl*  to  land;  emutmctlvt  notice  by  jxw- 


x>  put  a  party  upon  Inqnlry 
li  to  equlCr  good  notice  to  bind  him.  Allegheny 
Tint  Mat.  Bank'^  App.  (Pa.)  0  Cenl.  Rep.  fill;  Qreen 
V.  Slater,  i  Johns.  Cta.  88, 1  N.  Y.  Ch.  L.  ed.  TM.  See 
wXe  to  Batt  T.  Hallon  (Mam.)  T  L.  B.  A.  B40. 

Tbe  law  imputes  noUoe  when  pardes  ar«  put  on 
Inqulrr.  Lovejoy  t.  Boymond,  1  New  Hag.  Hep. 
4IK,  U  Vt.  SOB. 

'Where  a  man  has  aDflDlent  notice  to  lead  blm  to 
a  tact,  faeahalllie  deemedoonusant  of  It.  Wright 
T.  B«at,  as  CaL  OI;  Jenkins  t.  Eldredga.  S  Btory, 

It  Is  ffood  notice,  provided  the  Inqulrr  becomsl  a 
duty  and  would  lead  to  the  knowledne  of  the  re- 
quisite (act  by  (be  ezerotn  o(  ordinary  diligence 
and  underatandEn^.  Lodge  V.  Blmonton,  £  Pen.  t 
W.  40,  ea  Am.  Deo.  tf. 

It  Is  sufflclent  noHoe  In  equity  where  the  means 
of  knowledge  areat  hand;  and  If  the  party  omits 
to  Inquire  and  proceeds  toaot.  he  does  so  at  hla 
p«rlL  Angle  T.  Morthweatem  L.  Ins.  Co.  SB  U.  B. 
aiStaUM.  KOy,  Hawley  v.  Cramer,  4  Cow.  HT: 
Booth  V.  Baruum,  B  Conn.  £86;  Prlngle  v.  Fhllllps, 
e  Bandf.  U7. 

Where  a  party  bai  notice  of  suoh  facta  as  ought 
to  put  an  ordinenly  prudent  man  on  Inquiry,  a 
failure  to  make  Inquiry  Is  visited  with  aU  of  the 
conaequenoes  of  actual  nodce.  Wood  v.  Rayburn 
(Or.j  April  n,  IBSe. 

It  [a  also  a  notice  of  everything  to  which  It  la  af- 
terward found  suoh  Inquiry  would  have  iPd,  al- 
tbougball  was  unknown  for  want  of  the  invenllga- 
Ooo.  FTaier  v.  Wortem,  1  Barb.  Ch.  £82.  K  N.  T.  Cb. 
Ll  ed.  8S^  IkylOT  T.  Baker,  t  Price.  808;  Booth  v. 
Bannim;  9  Conn.  98;  Hawlsy  t.  Cramer,  4  Cow. 
TH. 

A  F«r^^tiiig  notice  Snfflclent  to  put  hhn  on  In- 
qubT  cannot  beoomeabOnaBde  punihaaer  or  mort- 
OL.R.A. 


gagee  when  knowledge  of  the  truth  would  render 
him  Dtherwiae.  Wright  v.  Ross.  3S  CaL  IST;  Pen. 
deltoo  V.  ilay,  £  Paige,  afi,  2  N.  Y.  Ch.  L.  ed.  STB. 

Tbe  person  In  poseesBlon  may  be  asked  by  th» 
purchaser  to  dlscioae  the  light  or  title  by  which  h* 
holds  possession;  and  tbe  purchaser  will  be  charged 
with  the  actual  notice  be  would  have  received  If  ha 
had  made  the  Inqulr?.   Matesky  t.  Foldnuin  (WlaJ 

Nov,  6.  isae. 

KlTect  ol  knowledge  of  possession.  See  notes  to 
Thomas  v.  Burnett  iIlLl  1 L.  B.  A.  2^:  Fittsburgb, 
C.  ft  St.  L.  E.  Co.  V.  Bosworth  (Ohio)  2  L.  It.  A  SDOi 
Constant  V.  Rochester  TTnlverelty  (N.  Y.)  2L.B.A. 
lot;  Brlnser  v.  Anderson  (Pa.)  6  L.  B.  A.  306, 


Aetval  open  p 


ir  a  conveyance  from  one  claiming 
title  Is  sutndent  to  put  one  on  Inquiry  and  Is  equiva- 
lent Co  actual  notice  In  equity.    Fltney  r.  Leonard, 

I  Paige,  *81,  S  N.  T.  Ch.  L.  ed.  TO. 

An  open  and  notorious  pnesessjon  under  a  deed 
which  appcara  by  the  records  to  be  from  a  stranger 
to  tbe  title  Is  sufflclent  to  put  a  purchaser  on  Id> 
qulry.  Hendodno  Bank  t.  Baker,  •  L.  B.  A.  SSB, 
BiCal.114. 

Possession  of  a  third  party  to  snffldent  to  pnt  on 
Inquiry  a  purchaser  con (racttng  with  a  claimant  nt 
thehmd.  Norman  v.  Benaett,  82  W.  Va.  81*;  Ken- 
nedy V.  Wlhlo  (Pa.)  10  Cent.  Rep,  61. 

Constructive  notloe  of  adverse  possession  Is  such 
notice  as  win  pnta  prudent  man  on  Inquiry,  which, 

II  prosecuted  with  ordinary  dlllirence,  will  lead  to 
actus  I  notloe  of  tbe  right  or  title  In  conflict  with 
which  he  la  about  to  purchase,  and  Is  notice  of 
everf  right  by  which  the  possmhIoo  la  held.  Mntcn 
ky  V.  Peidman  (Wis.)  Nov.  6, 188». 

Tbe  purchaser  of  a  mortgage  npon  propert/li) 
tbe  actual  possession  of  mortgagor's  vendor  Is  put 
upon  inquiry.  Seymour  v.  McKlnstry,  B  Oant  Bapt 
78,  IDB  N.  Y.  »L 


SMalwl9L.B.A.106. 


Now  ToBx  CousT  OF  Apfkata. 


8.   The  mla  tbtLt  kctoml  . 
r«al  e>tBte  la  ndBeleBt  noUee  «>  >  peraon 

proposing  to  take  ■  moncsKe  on  the  prot>ertr> 
BDd  to  all  thu  world,  of  the  existence  of  any  right 
which  the  person  Inposacnlon  liable  lo  establish. 
Is  Dot  chHngHl  by  the  faf  t  that  the  property  Is 
Oooupled  by  numenius  tenBDts. 

(Karoh  XI,  iseo) 

APPEAL  by  plRlnllff  from  a  Juilgnienl  of 
Ibe  GeDpral  Term  of  the  Supreme  Court, 
First  DeptirtmeDt,  afBrmlns  a  Judgmeat  of  tbe 
Mew  York  Special  Term  in  favor  of  defendant 
In  an  action  brougbt  to  foreclose  a  mortgage. 
^firmed. 
T'be  facta  are  fully  stated  in  Ibe  opinion. 
Mr.  N.  B.  Hoxie.  with  Mr.  WiUUm  A. 
SagK^rty,  lot  appellanti 

To  defeat  the  title  of  tbe  mortgagM  It  must 
■ppear  that  he  was  not  a  purchHser  In  good 
faith,  but  was  guilty  of  a  frauduleol  Intent. 
WiWamwJi  t.  Broun,  IR  N.  Y.  862. 
Tbe  poBsession  wblch  will  amount  to  notice 
must  be  actual,  open  and  visible;  it  must  not 
be  equivocal,  occasional  or  for  a  special  oi 


temporaiT  purpose,  uettber  mnat  ft  be  COD- 
sistent  with  tbe  title  of  the  apparent  owner  t^ 
tbe  record. 

Pope  Y.  Allen,  90  N.  T.  898;  Oook  y.  Travt$, 
20  N.  T.  400;  Blaplet  \.  Fenton,  6  Hon,  172;  8 
Washb.  Real  Prop.  p.  817. 

PlaintiS  was  juaiified  in  believing  that  the 
persons  occupying  tbe  premisea  were  tenants 
of  Murphy,  Ibe  owner. 

Claiborne  v.  Holma,  61  Mlas.  146;  BiUinglon 
▼.  Wdik,  6  Binn.  139;  Fnge  v.  Harino.  76  N. 
Y.  46a;  Broain  v.  Volkeninff.  84  N.  Y.  76. 

Meurt.  Wjm.tt  *  Trimble,  for  lespond- 
ent: 

Fosaeasion  la  nodee  and  prima  fade  evi- 
dence of  tbe  bighest  estate  in  the  proper^, 
viz.,  a  seisin  In  fee. 

eoasemet/ r  v,  Lyni^,  2  Paige,  800, 2  N.  T.  Oh. 
L.  ed.  918:  Bankof  Ortenjit  v.  Flaae.SBarb.  Ch. 
81P,  S  N.  Y.  Ch,  L.  ed.  816;  Mova^y.  Binman.  18 
N.Y.  IM;  TttttUY.  Jaeiion,  6  Wend.  218;  Uniom 
ColUge  T.  Whaler,  61  N.  Y.  SB;  CataiU  v.  Al- 
Un,  67  N.  y.  BI7;  Cli^Urman  t.  Qardntr,  fi 
Johna.  Ch.  29,  1  N.  T.  Ch.  L.  ed.  997;  Temtt 
V.  Cowcnhoven,  11  Hun,  820:  Troup  v.  Hvrl- 
but,  10  Barb.  354;  Smith  v.  Jaekmn,  76  Hi.  254; 
area-  v.  Riggint,  20  Kan.  42©!  Brman  ».  Fo(- 
kening,  64  H\  T.  78. 


Knowledae  by  a  puictuaer  of  land  of  such  facta 
■a  would  put  an  ordinarily  prudent  man  OD  Inquiry 
as  to  the  nature  of  the  tlUe  of  on  occupant  unikr 
a  prior  unrecorded  lease,  and  lead  blm  to  dlacover 
the  Uiitb  rcspectlDK  (he  same.  Is  equivalent  to  aot- 
nal  notice.    I>rey  v.  Doyle,  W  Uo.  Vtt. 

Vbenever  Inquiry  Is  a  duty,  a  party  boond  to 
make  It  la  affected  with  knowledge  of  ^1  vhlob  be 
would  have  dieoovered  had  he  performed  the  duty. 
Veaos  of  knowledge,  with  the  duty  of  ustnit  them, 
are  In  equity  equivalent  to  knowledge  Itself.  Ef' 
finger  v.  Hall.  Q  Va.  M;  Davis  v.  Tebba,  Id.  flOO; 
Lyons  V.  Leaby,  IB  Or.  3;  Yancy  r.  Coihran.BS  Fed. 
Kep.  AST;  Price  v.  Heed,  13  West.  Ran.  BIO,  124  III.  SIT; 
Icdlana,  B.  ft  W.  R.  Oo.  v.  McBroom.  13  West  Bep. 
S3B,  111  Ind.  198:  Rellly  v.  Hannibal  A  8L  J.  B.  Co. 
IB  Weak  Kep.  eSE,  H  Uo.  BOO;  Hlgglna  v.  Lodge,  ID 
Oent.  Bep.  Ut.  IH  ICd.  £itt 

QnutmcClM  notice  6ir  irancarion. 

Actual  powessioD  of  land  Is  oonatructlve  ootloe 
of  ownership,  or  of  an  iDtereat,  and  la  aulDcient  to 
put  creditors  and  purcbosera  on  Inquiry.  Bright 
V.  Buckman,  W  Fed.  Rep.  W. 

But  this  never  extends  beyond  the  rlghta  of  the 
eecupant  and  those  under  whom  he  claims.  Roll 
V.  IUa.lI  Cent.  Bep.  SSZ,  fiO  N.  J.  L.  iSi. 

The  pcaseealOD  of  land  [■  notice  to  all  tbe  world 
Vfthepoaacasor'srlghlsthereunder.  Uppv.Bouth 
Omaha  Land  Byndlcote,  U  Neb.  eSE. 

Bvery  person  dealing  with  land  must  take  nottoe 
Of  an  actualtOpen  and  excluaive  poaaenloii,  and 
when  thla.  cononrring  with  Interest  In  the  pos- 
•eaeor,  makes  It  bomeal^ad,  a  lender  on  security  of 
the  land  stands  charged  with  notice  of  that  fact; 
and  It  ia  immaterial  what  declarations  to  the  con- 
trary the  borrower  may  make.  I'eiaa  land  A  L. 
Co.  V.  Blalock  (Tex.l  Feb.  11 .  ISM. 

FoBBBBaloa  by  several  purchaseia  of  parcels  of 
land  mortgug^  claliiilng  under  oontracta  of  pur~ 
ehsie.  some  of  whom  have  feooed  and  are  culti- 
vating their  lots,  while  others  have  built  and  are 
Uvlng  upon  thclra.  li  aufflclently  open  and  patent 
to  t>ut  tbe  mortgagee  upon  Inquiry.  Bright  v. 
Buckman,  supra. 

But  poBKaaion,  under  an  unrecorded  bond  for 
6L.aA. 


title,  of  a  part  of  the  land  d 

and  not  In  dispute,  la  not  notloe  of  claim  to  tbM 

part  In  dlsputCL   Wright  v.  I^uslter,  n  Tex.  Wk 

Where  a  person  did  not  occupy  the  whole  of 
premises,  but  bad  actual  ezdnalve  ponevlon  of 
a  dlsOnct  and  separate  portion  thereof,  Ixith  reaUy 
and  apparently  Independent  and  exclusive  of  any 
posaendon  of  that  portion  by  tbe  mortgagor,  and 
inoonaisteiit  with  an  absolute  and  unqualUed  Utle 
and  right  of   poMeaslon  In  the  mortgagor,  anch 


lotloote 


Beaalon  does  not  oonod 
a  mortgagee  of  the  vendee  of  fraud  by 
tueiatterln  purchasing  tbe  land  of  whiohthe  ven- 
dor was  Ignorant  at  the  time  of  suob  ponesion 
and  when  tlie  mortgage  was  executed.  Mateaky 
V.  FeMmao  rwia.)  Nov.  S,  ISW. 

Wtme  one'who  knows  of  a  prior  unregistered 
deed  of  trust  or  mortgage  procures  a  mortgage  for 
hia  own  beaeBt  on  the  same  property,  wbloh  la 
raglsteied  Orsti  he  gets  the  flrst  lien  on  the  prop- 
erty, unless  he  used  fraud  to  preront  the  registra- 
tion of  the  mortgage  which  is  first  In  data.  Trad- 
era  Nat.  Bank  v.  Lawrence  Ufg.  Co.  96  N.  0.  OB. 

One  who  takes  a  mortgage  <tf  land  from  one 
having  a  legal  Ulle,  and  aubleot  to  a  trust  In  favor 
of  a  peraon  In  poaaoeaion.  Is  chargeable,  by  (he  faec 
of  auoh  poaseaaion,  with  notice  of  the  rlghta  of  the 
latter.    Brooke  v,  Bordoer,  LES  Pa.  170. 

Occupancy  of  land  under  an  unrecorded  deed, 
which  provjdea  for  a  reconveyance  on  payment  of 
a  debt  to  the  Rrantor,  Is  notice  to  a  subaequent 
ur  V.  Hubbard  (Tt)  April  U, 

in  by  a  tenant  of  the  real  owner  under 
an  unrecorded  deed  is  aufficlant  to  put  a  purchaser 
of  the  land  upon  inquiry  as  to  the  title.  Levy  v. 
Bolberg  lUlsa.)  April  fl,  I8S0. 

Whether  a  mortgagee  can  be  behl  ohaixeeble 
with  Tiotloe  of  a  prior  unrecorded  mortgage  l« 
the  possession  of  his  attorney  In  the  transaction. 
wbo  Is  also  the  attorney  of  the  prior  mortgasae, 
and  whose  dutlea  to  his  cUents  are  therefon  oob> 
Bicting.— Qiuare.  Constant  v.  Booheataa  Univwa 
Sity,  1 L.  B.  A.  ISl.  Ul  H.  T.  nfc 


;.  Google 


Phklam  t.  Bradt. 


ai» 


The  fact  thst  tbe  prapert;  in  queatioQ  is  a 
tenement  touie  has  no  proper  bearing  on  the 
question.    That  fact  caonot  cbange  the  rule, 

Grnti/indv.  Mutual  Sat.  Fund,  131  Pa,  82; 
Broom  t.  Volktning,  M  N.  T.  84;  IkBuyttr  v. 
et.  PeUT^*  Chureli.  2  Barb.  Oh.  M6,  S  N.  T. 
Cli.  L.  ed.  TSl. 


■am  of  13,000  aod  took  from  bim  his  bond, 
wbereby  be  promiaed  to  pay  tbe  aame,  irilh 
fntereal  semi.anQuallj,  in  two  years  ibereafter. 
On  tbe  same  day,  and  as  collaieral  security  for 
Oie  payment  of  the  bond,  Murpby  and  bis  wife 
executed,  acknowleclged  and  delivered  to  tbe 
plaintiEf  a  axortgage  upon  certain  real  estate  in 
the  City  of  New  York.  The  premises  Ihua 
Riort^!;ed  consisted  of  a  tenement  building. 
or  block,  containing  forty-lhree  rooms  or  apart- 


month.  except  Ibat  (taiee  of  tbeae  aparlmenta 
were  occupied  by  the  defendant  Marearet 
Btvdy  and  ber  husband,  who  kept  a  liquor 
aUire  in  part  of  tbe  building,  and  they  occupied 
two  living  Tooma  in  the  rear  of  tbe  store,  the 
wife  claiming  to  be  tbe  owner  of  the  premisee 
and  colleclInK  rents  from  the  other  tenants. 

The  plaintiS  at  tbe  time  he  made  tbe  loan 
had  no  actual  notice  or  knowledge  of  as;^  title 
to  the  premises  in  Mrs.  Brady,  or  any  claim  on 
her  part  to  be  the  owner.  When  the  first  tn- 
MallmeDt  of  Interest  became  due  upon  the 
montage  default  was  made,  and  Ihe  plalntiO 
brought  this  action  to  foreclose  under  a  pro- 
Tision  in  tbe  mortgage  making  tbe  wbole  sum 
due  uiioa  default  in  the  payment  of  tbe  tatei- 
at  when  due. 

Marg&ret   Brady,   being  Id  possession,  was 


n  and  delivery  of  the  plaiotill'a  mortpage, 
and  on  or  about  ibe  Stb  of  May,  1888,  she  be- 
came tbe  absiiliite  owner  Id  fee  simple  of  Ibe 
premises  described  in  the  complaint  and  In  the 
morigaee  and  of  tbe  whole  thereof,  and  tbat 
upon  becoming  such  owner  she  took  possession 
of  the  same,  cfatmiug  to  be  the  owner  and  ac- 
tually owning  the  aame;  and  tbat  ahe  has  ever 
■mce  conlLDiied  in  actual,  open  and  noforiotu 
occupation  and  possession  of- the  premises  as 
Fiir-li  owner.  aQ(1  has  ever  aince  ana  still  owns 
the  aame  in  fee  simple. 

I  lie  irwl  court  louod  tbat  in  March,  18S6, 
Uargarel  Brady  empkiyed  one  }1ichael  J, 
Uurpby,  an  attorney,  to  examine  the  title  to 
the  prcmiEes  in  question  and  purchase  the  same 
for  ber,  and  before  May  7,  1886,  she  save  said 
Murphy,  aa  ber  attorney,  the  sum  of  (6,700  lo 
be  need  aa  part  of  the  purchase  money;  that 
Morpby  procured  a  ooniraet  for  the  sale  of  tbe 
piemises  to  be  made  between  Mary  8.  Trimble, 
who  theo  owned  tbe  same,  and  his  son,  John 
E.  Hurphv.  tbe  defendant,  in  which  contract 
the  said  John  E.  Uurpby  appeared  to  be  the 
purchaser  of  the  premises;  tiiat  upon  the  exe- 
cution of  this  contract  about  March  10,  1886, 


that  sum  waa  paid  to  ber  on  tbe  7th  of  May, 
1866;  tbat  the  balaoce  of  tbe  purchase  price, 
namely,  (16.000,  was  secured  to  be  paid  to  Hra. 
Trimble  by  a  purchase- money  mortgage;  Uiat 
on  the  same  day  the  purchase  price  was  thaa 
paid,  Mrs.  Bradv's  lawyer  took  from  Mra. 
Trimble  a  deed  of  the  premises  to  hia  sun,  John 
B.  Hurphy,  and  the  deed  was  duly  recorded 
on  that  day;  tbat  on  the  1st  of  May,  1886,  Mrs. 
Brady  took  possession  of  the  premises  under 
the  contract,  claiming  to  own  the  same,  and 
has  ever  since  remained  in  possession,  atid  oc- 
cupied the  tame  herself  and  by  her  tenants^ 
that  she  rented  certain  rooms  In  the  building^ 
to  tenants  immediately  thereafter;  tbat  she  dis- 
charged the  housekeeper,  who  had  before  that 
date  rented  thepiemlaea  and  collected  tberents 
for  MtB.  Trimble,  and  moved  herself  into  the 
rooms  formerly  occupied  hy  the  housekeeper, 
and  that  she  has  received  the  rents  ever  since 
the  1st  of  May,  1886;  that  on  the  Glh  of  May 
of  that  year  a  deed  conveying  tbe  premises  !» 
Mrs.  Brady  was  executed  and  dulv  acknowl- 
edged by  the  defendant.  John  B.  Murphy,  and 
hia  wife,  and  by  him  delivered  to  hia  mther, 
Michael  J.  Murphy,  as  agent  and  attorn^  for 
Mra.  Brady;  that  Murphy  never  bad  any  inter- 
est in  the  premises,  never  paid  any  part  of  Ihe 
consideration  money,  aud  never  had  possession 
of  the  same  or  any  part  thereof;  tbat  the  said 
Michael  J.  Murphy  retained  the  deed  to  Mrs. 
Brady  in  his  possession  until  not  later  than  Ibe 
25th  of  August,  1886,  when  be  delivered  tbo 
same  lo  her,  and  the  same  was  recorded  bj 
her  on  tbe  26th  of  August,  1886,  subsequent  to 
the  execution,  deliveiyandrecordof  theplain- 
tlfTs  morl|rage. 

The  trial  court  held  that  Mrs.  Brady's  title 
and  possesdon  were  sufBcietit  to  defeat  any 
claim  under  tbe  plaintifl's  morlfcaee,  and  dia- 
miased  Ihe  complaint,  and  this  Judgment  baa 
been  affirmed  by  the  general  term. 

At  the  time  of  the  execution  and  delivery  of 
tbe  mortgage  to  the  plaintiff,  the  defendant, 
Mra.  Brady,  was  In  tbe  actual  possession  of  the 
premises  under  a  perfectly  valid  but  unrecorded 
deed.  Her  title  must  therefore  prevail  as 
aaainst  the  plaiallS.  It  matleia  not,  so  far  aa 
Mrs.  Brady  is  concerned,  Uiat  the  plaintiff  in 
good  faith  advanced  bis  money  upon  an  appar- 
ently perfect  record  title  of  the  defendant, 
John  B.  Murpby.  Nor  is  it  of  any  conse- 
quence, so  far  as  this  question  is  concerned, 
whether  the  plaintiff  was  in  fact  ignorant  of 
any  right  or  claim  of  Mrs.  Brady  to  the  prem- 
ises. It  is  enoii!>h  that  she  was  in  possession 
under  ber  deed  and  tbe  contract  of  purchase, 
OS  that  fact  operated  in  law  as  notice  to  the 
plaintiff  of  all  her  rights. 

It  may  be  true,  as  has  been  argued  by  plain- 
tiff's counsel,  that  when  a  party  takes  a  con- 
veyance of  property  situated  as  this  was,  occu- 
pied by  numerous  teaants,  it  would  be  incon- 
vecient  and  difHcult  for  him  to  ascertain  the 
rights  or  interests  that  are  claimed  by  all  or 
any  of  them.  But  this  circumstance  cannot 
change  the  rule.  Actual  possession  of  real  es- 
tate is  sufficient  notice  to  a  person  proposing  to 
lake  a  mortgage  on  theproperty,  and  to  allthe 
world,  of  the  existence  of  any  right  which  the 
person  in  posaession  is  able  io  establish. 
Qovvemtur  t.  Lj/nt/i,  2  Paige,  800,  2  N.  T, 
Ch.  L.  ed.  910;  Bank  i4  OrHitnt  r.  £iaes,  * 


su 


Nbw  York  ConsT  or  Appeaia 


AfB., 


Barb.  Ch,  818,  B  N.  T.  Ch.  L.  ed.  M6;  Mm/er 
V.  Binman,  18  N,  T.  184;  TuUU  v.  Jae/cm>n, 
6  Wend.  818;  Union  Golltge  r.  WRMler,  61  BT, 
T.  88,  88;  OavaOi  t.  AUen,  57  N.  T.  617. 

The  d[cuiii«u.iice  that  Mra.  Brad^  sad  her 
buBband  occupied  the  store  and  a  liviag  apart- 
meot  in  the  boilding  prior  to  the  time  tbat  she 
went  JQto  posseeaioQ  uoder  her  contract  of 
purcbase  as  If  oanta  under  Mrs.  Trimble,  the 
tben  owner,  cannot  aid  the  pUiatlff.  It  does 
Dot  appear  tbat  be  ever  heard  of  tbat  fact  till 
after  tbe  commenceinent  of  this  suit,  and  we 
caDnot  perceive  how  it  would  affect  tbe  result 
If  be  had.  Tbe  trial  court  found  tbat  prior  to 
making  tbe  loan  the  plaintlO  was  upon  tbe 
premises  for  other  purposes,  and  tbat  tbea  by 
making  inquiry  be  could  have  ascertained  the 
rightfl  of  MJa.  Brady  in  the  property,  and  while 
the  absence  of  such  a  ficdingwould  not  change 
tbe  result,  it  shows  tbat  tbe  plaintiff's  loss  is 
to  be  attributed  to  bia  cooBdence  in  Murphy, 
who  probably  deceived  him,  and  to  bis  failure 
to  take  notice  of  Mrs.  Brady's  posaeasion. 

T/tejudffmtnt  ifiauld  be  ajjiiiaed,  vifh  oetU. 

All  concur. 


Amaaa  R.  HOORE,  Appt., 
John  H.  FRANCIS  et  al.,  Re^pti. 


1.   TIm  quaatlon  of  libel  or  no  Ubol  In  a 

olTll  acUnn  la  oav  Ot  law  which  the  oourt  rnimt 
decide,  where  the  publlmtlan  fa  admitted,  and 
tbe  wotda  are  naamblffuoua  and  admit  ot  but 

S.  A  pablit»Uan  •tetlnf  that  th*  t«Uer 
of  a  bank  bad  boeoma  moatallj  da- 
raasad  from  overwork,  and  while  la  this  ooc- 
dlthm  had  made  lojurlona  atatemente  in  icspeot 
to  the  iNuik^  offalra,  wUob  oocaalooed  tt  trouble, 
la  deramabMylna  legal  sense,  oonaUtutliv  a  libel 
pa-  *e,  altlioug-h  it  imputes  no  orime,  and  subjects 
him  to  no  dlsitraoe,  reproaoh  or  obloquy,  for  the 
reason  tlut  lla  tendenor  la  to  aubjeot  Mm  to  a 
temporal  Io«  by  lnjurlnft  Mm  tn  bli  boalneii, 
charaoter  and  employment  as  a.  teller. 

8.  It  la  not  a  leg^  excoso  that  defamatory 
matter  was  publlahed  aooldeutally  or  Inadver- 
tently, or  with  good  motivea,  and  with  an  honest 
belief  In  Ita  truth. 

(April  U.U8a.) 

APPEAL  l^  plalntifF  from  a  Judgment  of 
tbe  Qeneral  Term  of  tbe  Supreme  Court, 
Third  Department,  afflrming  a  iudgment  of  the 
Beusselaer  Circuit  in  favor  of  defendanla  in  an 
action  to  recover  damaices  for  tlie  publicatioD 
of  Ml  alleged  libel.    lUvertta. 


The  facts  sufflcienily  appear  tn  the  optnion. 

Mr.  Matthew  Hale,  for  appellant; 

To  Btate  In  writing  that  ibe  plaintiff  is  In- 
sane, or  tbat  bla  mind  is  affected,  is  libelous. 

See  Odgers,  Libel  and  Slander,  p.  28;  8ouA- 
vick  V.  Steeent.  10  Johns,  M8;  FerMni  t. 
mtehea.  81  Barb.  481,  4Sa. 

The  libelous  words  were  clearlv  spoken  of 
plaintiff  as  teller  and  tended  to  injure  him  by 
tbe  statement  tbat  his  mental  condition  was  not 
entirely  good,  and  the  further  statement  tbat 
his  statements  when  he  was  probably  not  re- 
sponsible for  what  he  said  had  caused  soma 
rad  rumors  and  are  actionable. 

Townsbend,  Slander  and  Libel,  §  181;  FmO- 
ger  v.  Seiecomh,  L.  K.  3  Eich.  837;  Newell, 
Defamation,  p.  168,  g  Ij&wiwKin  v,  Caldio^ 
4B N.  Y.  89b, 405;  Oru lAjAanA  V,  florrion,  118N. 
Y.  178. 

Mr.  R.  A.  Parmenter,  for  respondents; 

The  action  for  a  libel  injurious  to  business 
cannot  be  maintained  in  the  alisence  of  malice, 
or  a  willful  purpose  to  inflict  Injury,  and  Ibis 
must  be  shown. 

Hoj>ey  V.  Rubber  TipPenMl  G'.BSN.  Y.Buper, 
■Ct  a  Joaea&8.)6S2,  affirmed.  07 N.Y.  119. 

Within  the  definitions  the  publjcaiioo  com- 
plained of  Is  not  libelous  unless  made  with  a 
mischievous  and  malicious  intent  towards  the 
person  censured. 

3  Kent,  Com.  16  et  ttq.:  PeopU  v.  OvhiwS. 
8  Johns.  Cas.  SS7,  854;  SteeU  t.  BtmChieiek,  S 
Johns.  314 

It  is  only  where  the  words  of  the  publica- 
tion are  not  susceptible  of  being  underatood  In 
anv  other  than  a  libelous  sense  thst  the  court 
is  bound  to  determine  its  character  aa  matter 

Snyder  v.  Andrma,  6  Barb.  48;  Daxter  v.  2b- 
ber,  13  Johns.  340;  Van  JUnuelaer  v.  DoU.  1 
Johns.  Caa.  379;  McKinUy  t.  Bob,  90  Johna. 


The  alleged  libelous  publication,  which  ia 
tbe  subject  of  this  action,  was  contained  in  tbe 
"Troy  Times"  of  September  IB,  ia83,  In  an 
article  written  on  the  occasion  of  rumors  of 
trouble  in  th^  financial  condition  of  the  Manu- 
facturets'  National  Bank  of  Troy,  of  which 
tbe  plaintiff  was  al  the  time  of  the  publication, 
and  for  eighteen  years  prior  thereto  bad  been, 
teller.  The  rumors  referred  to  bad  cauted  ft 
"run"  upon  the  bank,  and  it  is  cUimed  by  the 
defendants,  and  it  ia  the  fair  conclusion  from 
the  evidence,  that  the  primary  motive  of  the 
article  was  to  allay  public  eicitemeol  on  the 
subject 


Nom.— IiflMl  and  AanOtr;  ^ueittorM  o/  lou  and  at 
f<u±.  (n  aeOtm.  ^ 

Wbother  the  publication  aa  set  out  Id  tbe  oom- 
filalnt  Is  libelous  iw  m  is  properly  determined  by 
tbe  court  on  demurrer,  notwllhatandlng  tbe  aver- 
ment that  it  waa  made  falsely,  mallolounly  and  wlLh 
the  Incenttv  de&meplalullfi.  Trimble  v.  Ander- 
son, 7>  Ala.  U4. 

Tbe  questions  of  good  faith,  or  belief  In  the  truth 
of  ttie  statement,  and  the  eiMenoe  ot  actual 
mahce,  are  (or  the  Jury,    mnmfm  ^ ,  Hare,  •  Oent^ 


It  Is  for  the  Jury  to  say  whether  or  ni 
tMen  a  publloatlon  relarrloR  to  tt 
whether  or  not  it  la  maUdoui  and 
whether  or  not  the  lente  and 
oharsed.  But  If  the  publloaUon  la  _. 
terms  so  oleat  and  nnamtilguous  tbat 
•tanoes  are  required  to  makeltolean 
rule  la  tbat  tbe  question  of  libel  or  n< 
of  law  to  be  determined  by  the  oourt. 
Oaffy.BNewBDE.  Sep.  Ha,  M  Conn.SIT; . 
V.  Detroit  Evening  Journal  Oo.  t  West 
Mich.  UB;  Ksdrollvanalg'  v.  Nlebaum,  I 


no  cdr^aiiD' 
'.tliebettei 
llbd  Ia«n) 


8m  alM  eg  L.  B  A.  581. 


UooBK  V.  Fauron. 


Thnt  part  of  the  piibllotlon  charged  to  be 
libelous  is  aa  follows: 

"Several  neebs  aeo  It  nas  ramored  that 
Amass  Moore,  Ibe  teller  of  Ibe  bank,  bad  leO' 
dered  bis  resigDHlion,  liumoiB  at  once  began 
to  circulate.  A.  reporter  ioquired  of  Caibler 
WclJingioD  if  it  wns  true  that  tbe  teller  bad 
mifioed,  aod  received  in  repl;  tbe  aasn er  tbat 
Mr.  Mooi«  was  on  bis  vacation.  More  than 
tbii  tbe  cashier  would  not  say.  A  rumor 
was  circulalcd  tbat  Mr.  Moore  was  suffering 
from  overwork,  and  that  bla  mental  conditioa 
was  not  entirelv  good.  Next  came  reporta 
that  Cashier  Vr'ellmztoii  was  financially  In- 
volved, and  tbat  the  tuak  was  in  trouble.  A 
Timea  reporter  at  once  sought  an  interview 
with  President  Weed  of  the  bank,  and  found 
faim  and  Diieclors  Morriaoo,  Cowee,  Bardwell 
and  olheia  in  consultation.  They  said  that  Ihe 
bank  was  entirely  sound,  with  a  clear  surplus 
of  $100,000;  tbat  there  bad  been  a  little  trouble 
in  its  affairs  caused  by  tbe  mental  derangement 
of  Teller  Moore,  and  that  the  latter'e  slate- 
meatt,  when  he  was  probably  not  responsi- 
ble for  what  he  said,  had  caused  lome  bad 


Tbe  complaint  la  In  tbe  asual  form  and 
chareea  tbat  the  publication  was  false  and  ma- 
licious, made  with  intent  to  injure  tbe  plaintiff 
In  his  good  name  and  credit  Id  hia  occupation 
as  bank  teller,  and  to  cause  it  to  be  believed 
that  by  reason  of  mental  derangement  ha  had 
become  incompelent  to  discharge  bla  duties  and 
had  caused  injury  to  tbe  bank,  etc, 

Tbe  court  on  the  trial  was  requested  by  the 
plaintiff's  counsel  to  rule  as  a  question  of  law 
that  the  publication  was  libelous.  Tbe  court 
refused,  but  submitted  the  question  to  tbe  Jury. 
Tbe  Jury  found  a  verdict  for  ibe  defendants, 
■od  as  tbe  verdict  may  have  proceeded  upon 
the  finding  that  ihe  article  was  not  libelous, 
tbe  queatioD  is  presented,  wbetlier  it  was^rw 
libelous.  If  It  was,  the  court  erred  in  leaving 
tbe  question  to  the  jnry.  It  la  the  settled  law 
of  thU  State  that  in  a  civil  action  for  libel. 
where  tbe  publication  is  admitted  and  tbe 
frords  are  unambiguous  and  admit  of  but  one 
sense,  tbe  question  of  libel  or  no  libel  is  one  of 
law  which  the  court  must  decide.  Snyder  t. 
Andreas,  6  Barb.  48;  MatthtKt  v.  Beaeh,  S 
Sandf.  256;  Bum  v.  Bennett,  19  N.  Y.  178; 
LtKit  V,  thapman,  18  N.  T.  868;  Eingshury 
▼.  BradMtnet  Co.  116  N.  T.  811,  86  N.  Y.  8. 
K  620. 

Of  course,  an  error  in  submitting  the  ques- 
tion to  the  jury  would  be  harnilesfl,  if  their 
finding  thai  tbe  publicntlon  was  not  libelous 
was  in  accordance  with  Its  legal  character. 
The  import  of  the  article,  so  far  ai  it  bears  up- 
on tbe  plainlifT,  ia  plnin  nod  unequivocal.  Tbe 
words  amount  to  a  distinct  afflrmatlon:  jlrif, 
that  tbe  plaintiff  was  teller  of  tbe  bank;  leamd, 
that  while  acting  in  thli  capacity  be  became 
■Beotally  derani^i  third,  that  tbe  derange- 
ment was  caused  \if  overwork;  f<nerth,  tbat 
while  teller  and  suffering  from  this  menial 
tiienailon,  he  made  Injurious  statements  in  re- 
spect to  Uie  bank's  affairs  which  occasioned  It 
tnmble. 

The  coaea  of  actionable  slander  were  defined 
bv  Chitf  JvstiulieQKj  in  the  leading  case  of 
OnOou  V.  Bornt.  8  Wlla.  177,  and  tbe  ciagaifl- 
catiou  made  In  tbat  case  baa  been  generaUf 
8L.R  A. 


followed  in  England  and  this  oountry.  Ao- 
cording  to  this  clBasIflcatioa  slanderous  words 
are  those  which  (1)  Import  a  charge  of  some 
punishable  crime,  or  (2)  impute  some  offensive 
diivase  which  would  tend  to  deprive  a  person 
ol  Bociely,  or  (8)  which  tend  to  injure  a  party 
in  his  trade,  occupation  or  business,  or  (4) 
which  have  produced  some  special  damage. 

Defamatory  words.  In  common  parlance,  are 
such  as  impute  some  moral  delinquency  or 
some  disreputable  conduct  to  tbe  person  of 
whom  they  are  spoken.  Acliona  of  slander 
for  tbe  most  part  are  founded  utfon  such  im- 
putations. But  the  action  lies  in  some  cases 
where  tbe  words  impute  no  criminal  offense, 
where  no  attack  ia  made  upon  the  moral  char- 
acter, nor  any  charge  of  personal  dtslvonor. 
Tbe  first  and  larger  class  of  actions  are  those 
brought  for  tbe  vindicaliun  of  reputation,  in  ita 

aspersions.  The  other  class  laUs,  for  tbe  most 
part,  at  least,  within  tbe  third  BpeclficatiOD  In 
tbe  opinion  of  ChitfJuttiu  DeQrey,  of  word* 
which  tend  to  injure  one  in  hia  trade  or  oc- 
cupation. The  case  of  words  affecting  tba 
credit  of  a  trader,  such  aa  imputing  bankruptcy 
or  insolvency,  la  an  illuslratlon.  Tbeaction  la 
maintainable  in  suchacase,  although  no  fraud 
or  dishonealy  is  charged,  and  although  tbe 
words  were  spoken  without  actual  malice. 
Tbe  law  allows  this  form  of  action  not  only  to 
protect  a  man's  character  as  such,  but  to  pro- 
tect him  in  his  occupation  also  against  injuri- 
ous imputations.  It  recognizes  the  right  of  a 
man  h>  live  and  tbe  necessity  of  labor,  and  will 
not  permit  one  to  assail  by  words  the  peruui- 
ary  credit  of  another,  except  at  the  peril,  in 
case  they  are  untrue,  of  answering  in  damagea. 


"Whatever  worda  have  a  tendency  to  hurt,  a 
are  calculated  lo  prejudice,  a  man  who  seeks 
his  livelihood  by  any  trade  or  business,  are 
actionable."  Where  proved  to  bave  been 
spoken  In  relation  thereto,  tbe  action  la  aup- 

f'orled,  and  unless  the  defendant  shows  a  law- 
ul  excuse,  tbe  plaintiff  is  enUlled  to  recover 
without  allegation  or  proof  of  special  damage, 
because  both  the  falsity  of  tbe  words,  and  re- 
sulting damage,  are  presumed.  Ontftv.BoiU, 
1  Saund.  243,  tu>»;  Van  VtefOm  v.  HopkiTti, 
1  Am.  Lead.  Caa.  ISfi. 

The  authorities  tend  to  support  the  propo- 
sition tbat  spoken  words  Imputing  iosanty  are 
actionable  per  te  when  spoken  of  one  in  his 
trade  or  occupation,  but  not  otherwise  without 

Sroof  of  special  damage.     Morgan  v.  Lingen, 
L.  T,  N.  8. 800;  -Joanne^'  v.  Burt.  0  Allan, 
286. 

Tbe  imputation  of  Insanity  In  m  written  or 
printed  publication  la  a  fortiori  libelous  where 
it  would  constitute  slander  if  tbe  words  were 
spoken.  Written  words  are  lllfelous  in  all 
cases  where  if  spoken  tbey  would  be  action- 
able, but  they  may  be  libelous  where  tliey 
would  not  support  an  action  for  oral  slander. 

There  are  many  definilionsof  libel.  The  one 
by  Hamilton  in  his  argument  in  PeojAe  t. 
Vnuitai,  8  Jobna.  Caa.  886,  viz.:  "A  cen- 
sorious, or  ridiculing  writing,  picture  or  sign, 
made  with  malicious  intent  towards  govern- 
ment, magistratee  or  Individuala,"  baa  been 
often  referred  (o  with  ai^rovaL    But  ankM 
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the  word  "cenaoriooH"  Isgivenamucblvoader 
■ignlflcstioa  tban  Birictlj  oelauga  to  it,  tbe  defl- 
DHioD  would  not  seem  to  comprehend  b11  cases 
of  libelous  woids.  The  wora  "libel,"  as  ex- 
pounded in  the  caaei,  fs  not  limited  to  nritten 
orprloled  TCordB  which  defame  a  man,  In  the 
orainary  sense,  or  which  impute  blame  or 
moral  turpitude,  or  which  criticiae  or  censure 
him.  In  the  case  before  leferred  to,  words 
alfectinj;  a  man  inJuriouBlj  in  his  trade  or  oc- 
cupaliOD  may  be  Dbelous,  although  thev  con- 
Tey  no  imputatioD  uponhiBCbaracUrr.  Words, 
aa;s  Slarltie',  are  libelous  if  tbev  affect  a  per- 
son in  bla  profeagion,  trade  or  business,  "by 
Imputing  to  him  any  kind  of  fraud,  dishonestj, 
miaconduct,  incapacity,  unfltQCSS  or  want  of 
any  neceaaary  qualification  in  the  eserclae 
thereof."    Starkfe,  Slander  and  Libel,  S  188. 

The  cases  of  libel  founded  upon  the  Imputa- 
tion of  Insanity  are  few.  The  declaration  in 
Morgan  t,  Lingtn,  lupra,  contained  a  count 
for  libel  and  also  for  verbal  slander.  Tbe  al- 
lefrrd  libel  was  in  a  leuer  written  by  the  de- 
fendant, In  which  he  statea  that  "he  had 
no  doubt  the  plainliiTs  mind  was  affected, 
and  that  seriously,"  and  also  that  "she  bad 
a  delusion,"  etc.  It  appeared  that  the  de- 
fendant had  also  orally  elated,  in  substance,  the 
•ame  thing.  It  was  claimed  that  the  writing 
was  lustilied.  The  ptaiutiS  was  a  gorerneea. 
Martin,  B.,  in  summlnK  up  to  the  Jury,  said 
(hat  "a  statement  in  writing  that  a  lady's  mind 
b  affected,  and  tbat  seriouaW,  fa,  without  eZ' 
planaiiun,  prima  facie  a  libel."  In  respect  to 
the  slander,  he  said  ''be  thought  there  was  no 
evidence  of  special  damage.  The  Juiy  must 
therefore  consider  whether  tbe  defendant  in- 
tended to  use  the  expression  he  did  wilh  refer- 
ence lo  tbe  pl&intiff's  profession  of  governess." 

In  Perkint  v.  MiuAell.  31  Barb.  4S5,  it  was 
held  to  be  libelous  to  publish  of  another  "that 
he  is  Insane  and  a  fit  person  to  be  sent  to  the 
lunatic  asylum," — Emott,  J.,  saying:  "Upon 
this  poLDt  tbe  case  is  clear." 

Bm  v.  Hanify,  2  Bam.  ft  C.  M7,  was  an  in- 
formation for  libel  for  publishing  in  a  nens- 
Sper  that  the  king  "labored  under  mental 
lenity  and  that  the  wriier  communicated  the 
fact  from  authority."  The  Judge  cliHrged  that 
tbe  publication  was  a  libel  and  the  cbarge  was 
held  lo  be  correct 

Tbe  foregoing  are  the  only  cases  we  have  no- 
ticed npon  tbe  point  whether  a  written  impu- 
tation of  insanity  cooslimtea  a  libel.  Several 
of  the  text-writers  state  that  to  cbarge  In  writ- 
ing [bat  a  man  is  insane  is  libelous.  Addixon, 
Tons,  768;  Townshend,  Blander  and  Libel, 
g  177;  Btarkie,  Slander  and  Ubel,  §  IM;  Od- 
gers.  Libel  and  Slander,  g  28. 

The  publication  now  tn  question  is  not  sim- 
ply an  ns-^erlion  that  tbe  plaintiff  Is  or  has 
been  affected  wiib  "mental  derangement,"  dis- 
connected with  any  speciul  circumstances. 
The  assertion  waa  made  lo  account  for  the 
trouble  to  which  the  bank  had  been  subjected 
by  reHBon  of  injurious  statements  made  by  tbe 
TilHiiitill  while  in  its  employment.  Words  to 
oe  aetiiinnble  on  tlie  ground  that  they  affect  a 
man  in  his  trade  or  occupation,  must,  as  Is  said, 
touch  biin  in  such  trade  or  occupation;  that  is, 
they  must  be  shown,  directly  or  by  inference, 
to  have  been  spoken  of  him  in  relation  thereto, 
and  lo  be  such  as  would  tend  to  prejudice  him 
6L.S.  A. 


therein.  Sandentn  t.  CbUtMO,  45N.  T.  403. 
and  cases  died. 

Tbe  publication  did,  we  think,  touch  th* 
plaintiff  in  respect  to  bis  occupation  as  bank 
teller.  It  imputed  mental  derangement  whil* 
engaged  in  his  business  as  teller,  which  affect- 
ed him  in  the  discbsrge  of  his  duties.  The 
words  conveyed  no  imputation  upon  the  plain- 
tiff's honesty,  fidelity  or  general  capaci^. 
They  sttrlbuled  to  him  a  miaiortune,  broucfat 
upon  him  by  an  over-seolou*  application  In  iii> 
employment. 

While  the  statement  was  calculated  toeidtA 
sympathv  and  even  respect  for  the  plaintiff.  It 
nevertheless  was  calculated  also  to  injure  bint 
In  his  character  and  employment  as  a  teller. 
On  common  understanding,  mental  derango- 
ment  has  usually  a  much  more  serious  signitl- 
cance  than  mere  physical  disease.  There  can 
be  no  doubt  that  the  imputallon  of  Insanity 
•gainat  a  man  employed  In  a  position  of  trust 
and  confidence,  such  as  tbst  of  a  bank  teller, 
whether  the  insanity  is  temporary  or  not,  aU 
thau)!h  accompanied  by  tbe  explanation  that  it 
was  induced  by  overwork.  Is  calculated  to  in- 
jure and  preiudice  bim  In  that  employment,  anil 
especially  where  tbe  statement  isadded  that  in 
consequeDceof  bis  conduct  In  that  condition  the- 
bank  bad  been  involved  in  trouble.  The  dl- 
reclors  of  a  bank  would  naturally  hesitate  to 
employ  a  person  as  teller  whope  mind  bad  oncft 
given  away  under  stress  of  similar  duties,  and 
run  the  nsk  of  a  recurrence  of  the  malady. 
The  publication  waa,we  think,  defamatory  in  & 
te^l  sense,  aithouj^h  it  imputed  no  crime  and 
subjected  the  plaintiff  to  no  diajrrace,  reproach 
or  obloquv,  for  tbe  reason  that  its  tendency 
was  to  Bubject  the  plaintiff  to  temporal  loss, 
and  deprive  him  of  those  advantages  and  op- 
portunities as  a  member  of  the  community 
which  are  open  to  those  who  have  both  a 
sound  mind  and  a  aound  body.  The  trial 
Judge,  therefore,  erred  in  not  ruling  the  ques- 
tion of  libel  as  one  of  taw.  Tbe  evidence  ren- 
ders it  clear  that  no  actual  injury  to  the  plain- 
tiff was  intended  by  the  defendanta,  but  it  i» 
not  a  legal  excuse  that  defamatory  matter  wa* 
published  accidentally  or  Inadvertently,  or 
with  good  motives,  and  in  an  honest  tielief  ia 
in  its  truth. 

The  judgment  ihmtli  U  reverted,  and  a  mw 
trial  nranted. 

All  concur. 


Frandi  £.  TEKRT  et  al..  Apptt., 
Oeorge  A.  mJHGER,  Bap*. 


Nora.— OxHwrtton  ;  dtellon  ef  nmedu. 
It  propert7be  torfloualj  taken  or  oon  verted.  th» 
Injured  part7  mar  waive  tho  tort  and  sue  In  aa- 
^umnsit.'  and  Judgment  In  such  action  wlU  bar  » 
fui-Uier  action  (ziMfefo.  May  v.  La  Cnalre.  78  U.  8. 
11  WalL  SIT  (D)  L.  ed.  M):  SavlUe  v.  Weloh.  t  New 
BnK.  Rep.  Te«,  66  Vt  l»3:  BurDap  v.PBrbrldce.l7t. 
141;  t  OreenL  Bv.  I  llTj  Undoo  v.  Hooper,  Oowik 
lU;  HoMa  V.  HaofeHan,  I  Bun.  ItOOi  limine  t> 


1890. 


Tebbt  t.  Mdsorr. 
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VTODK-doer  npOD  an  Implied  oontnot  of  sale.  ■!- 
fliODKl)  t>«  (Ull  retajDi  poMealon  of  the  prop- 

8.  rhi«  tltla  to  ^wportr  ooMTerted  ptuse* 

to  tlie  wroQS-doei  wben  the  owner  electa  to  treat 
tbe  tmuaoUaa  as  a  sale,  and  brln^a  an  aotlon  tx 
eontroetu  a^Hlnat  him  for  tlie  prloe. 

8.  AjaeleoOontobrlnf  anneUonexcon- 
tntetD  a«alnBt  one  who  has  aonT«n«d  proper^, 
upon  ilie  Implied  oontraot  of  sala,  pcfoludes  a 
aubaoQuent  action  foi  oonveition  of  the  same 
property  against  other  penoos  who  participated 
In  tbe  game  aoU  whioh  hare  already  been  treated 
aa  coDBtitutluK  a  m1»  of  the  propertr. 

4.  A  Jndcineiit  roll  In  a.  fbrmer  aoit  1)7 
ttie  same  plolntJlt  asalnat  other  defendanta  Is  ad- 
mtaalble  to  show  that  be  had  elected  to  treat  as  8 
Bale  acts  whlob  he  now  olalma  to  oonatltute  oaa- 
renlon  of  propertr, 

CAprU  IB,  ISM) 


Fif  tb  Department,  affirming  a  judgmeot  of  tlie 
Genesee  Circuit  in  lavor  of  defeniUnt  tn  an 
action  brouKht  to  recover  damagss  for  tbe  al- 
leged wrongful  taking  and  converaioD  of  cer- 
tain macbinerj  beloaglag  to  plalntifta.    Jtf- 

Tbe  case  is  fully  stated  in  tbe  opinion. 

Mr.  W.  C.  Wmtaon,  with  Mr.  J.  H, 
I>iiiuilD|jr<  fof  appellaots: 

Tbe  doctrine  of  a  concloalTe  election  of  one 
of  several  remedies  b;  personal  action  rei 
upon  an  equitable  estoppel. 

Equitable  Co-operative  Foundry  Co.  v.  iJera 
S3  UuD.  17di  Mtrriefii  Bttale,  S  Watts  &  8. 
Uerman.  Estoppel,  5  471;  SmitA  t.  Bodton, 
Smith,  Lead.  Caa.  »1S8,  7lh  Am.  ed.  12B. 

Dorrell.  t  Ld.  Rarm.  12IB;  Putnam  v.  Wise.  1  Hill. 
340.  and  note;  Bill  t.  Dana,  8  M.  H.  SH:  Btockett  v. 
Wutkios.  2  Gill  A  J.  3M. 

Dnder  the  Oeonria  Code,  plaintiff  In  troverwho 
elects  to  take  damaires  Id  place  of  the  converted 
property  may  recover  the  value  of  such  property, 
totfvtlier  with  hire  thereof  for  tbe  time  during 
which  It  has  been  wronjttuUy  retained  by  deleod- 
ani.    EzsBTd  v.  Fiick,  TO  Go.  G12. 

A  demand  for  the  pnxieeds  of  oertaln  Indian 
trust  bonds  unlawfully  converted  Is  one  arising' 
n-pon  an  Implied  conlisct.  or  may  be  So  treated  by 
tbewalverof  the  alleged  fraud  In  the  oouTerBlon 
of  the  bonds,  and  ts  therefore  the  proper  subjoct 
Of  BBl-off  iu  a  suit.  Allen  v.  UaKed  Stal^  U  C.  S. 
IT  WaU.  on  iSl  L.  ed.  KB). 

BlteUon  of  renudv  conelwrfM, 

When  a  penoa  baa  two  or  more  remedies  for  tbe 
same  wrong,  bis  electton  and  actual  prosecution  of 
one  1b  a  bar  to  tbe  others.  Hartland  v.  Hackett.  BT 
Tt.  9S;  OusB  V.  Mather.  ttS  N.  Y.  B88j  DeOraw  v.  El- 
more. BO  N.  Y.  B;  KlmljaU  v.  Cuonlnifliani,  i  Mass. 
aa  Hooker  v.  Hubbord,  S7  Mass.  177;  Sloan  v.  Hol- 
oomb.  211  Mloh.  IBl. 

Tbe  Law  does  not  allow  one  party  to  vex  and 
harass  another  with  two  different  and  Incouslsteot 
prooeedinKB.  oarrled  on  at  tbe  same  time,  to  pro- 
duce wbat  In  Bubstanoe  must  be  tbe  aametesull. 
Butler  V.  Weble,  4  Bun.  SS,  t  Thomp.  A  a  HZi 
UvlngBton  V.  Kane.  8  Johns.  Cb.  ssi. 

Tbe  remeilFee  are  not  concurrent,  and,  the  oholoe 
between  tbem  onoe  made,  the  right  to  follow  the 
other  la  forever  bodb.  See  note  to  Fowler  v.  Bow- 
ery Bar.  Bank  (N.r.)lL.  B.  A.  UCi  BUey 
8L.R.A- 


An  equitable  estoppel  Is  aTatiable  onlf  be- 
tween pnrvies  and  their  privies. 

See  Joekton  v.  BHnekerhoff,  8  Johns.  Cm 
101;  Rathbonay.Booneii,  58  H.  Y.  463;  Atlan- 
tic Doeic  Co.  T.  Meit  York,  68  N.  T.  84;  Lav>- 
Tenet  v.  Oamphell,  83  H.  Y.  455;  DaU  v.  Em6- 
DtH.  1  Paige,  35;  Maybe*  y.  Awry,  18  Jobna. 
852;  Baclieu  of  Kingttm'i  Cam,  30  How.  St. 
Tr.  855;  Care  v.  Bene,  14  Johns.  78;  Qonld  t, 
JaTUtt, 6 Cow.  Btl9;  Lavirence-v.  Hunt,  10  Wend, 
81. 


Lawrence  v.  Campbell,  rupra. 

A.  record  wbich  cannot  be  used  agninst  par- 
ties to  a  suit  on  trial  tKcause  some  of  tbem 
were  not  parllea  to  the  record,  cannot  be  used 
for  Ihem. 

Oliilei  V.  Oonhy,  i  Dana,  81;  ffant  -r.  Mo- 
Jfeit.  1  Wash.  C.  0.  70;  Bavii  t.  Wood,  U  C. 
S.  1  Wheat  6 {4  L.  ed,  22);  Bex  v.  Warden  o/l^ 
Pfeef,  Holt,  184. 

A  jud;;ment  not  conclusive  against  a  part;  la 
not  conclusive  in  his  favor. 

Boutligate  v.  Montgamerj/,  1  Paige,  41;  Mor- 
Tit  T.  Lveat.  8  Blackf.  9;  Starkie.  Bv.  lOib 
ed.  p.  97,  note  1,  pp.  B17-S19;  Fitxhvgk  t 
Croghan,  2  J.  J.  HarBb.  442;  Baring  t.  Fan- 
ning. 1  Paine,  649;  Chapman  v.  Chapman,  1 
Hunf.  898. 

The  rule  that  parties  and  privies  onlj  are 
bound  applies  only  to  a  privity  arising  after 
the  event  out  of  which  the  eatoppei  arii^ea. 

Matten  v.  Oleott,  2  Cent.  Rep.  93, 101  N.  T. 
160, 

The  plaintiffs  are  bound  by  tbeir  act  as  an 
estoppel  only  lo  the  extent  that  Munger  acted 

8av.  Bauk.  88  Hun.  SiS;  Rodormund  v.  Clark.  W  N, 
T.  SU;  BoreU  v.  MeweU,'  3  Daly,  £33;  Scarf  v.  Jar- 

dine,  L,  R.  T  App,  Caa.  StSi  Kenoeay  v.  Thorp.  51  N. 
Y,  17fc  Bank  of  Belolt  v,  Beale.  84  N,  Y.  <T3. 

Any  decLglveactof  the  party,  with  knowledireof 
his  drhtB  and  of  the  fact,  determines  his  election. 
In  the  caseof  oonfllctlDR'BudlDcnoalatentrenmdlca. 
Washburn  v.  Great  Western  Ins.  Co.  lit  Uosfl.  ITS; 
Cheeseman  V.  Sturges,B  BOBw.^Sfl;  Thwlnff  v. Great 
Western  Ins.  Co.  ]U  Uaaa,  tS,  110. 

In  pecullarclraumstanoee  a  party  may  take  either 
one  of  these  cuursea.  but,  having  rightfully  made 
bis  oboloe.  the  rigbt  to  follow  the  other  Is  extinct 
and  gone.  Morris  v.  Beiford,  18  N.  Y.  557;  UtUe- 
flctd  v.  Brown.  1  Wend.  *0^  Drown  v.  LltOefleld.  T 
Wend.  tU,  11  Wend.  4<IT;  McElroy  v.  Maoolus,  18 
Johns.  1£1;  JunUns  V.  Simpson,  U  Ufr  aU:  Butler 
T.  Miller.  1  N.  T.  UML 

Other  apptteotions  of  tTie  rul& 

Parties  can oot  be  permitted  to  abandon  one  rem- 
edy and  adopt  another  lueroly  on  the  ground  that 
they  had  misapprehended  their  rights,  Bobb  V 
VOBB,22  0hloL.  J.  388. 

If  a  man  onoe  determines  his  election  It  is  de- 
termined forever.   Thompson  v.  Fuller,  28  N,  Y. 

Wbere  causes  of  aotlon  differ  In  substance,  the 
formnr  being  on  contract  end  the  latter  In  tort,  th« 
law  will  not  permit  a  recovery  on  the  latter  by 
showlnir  a  Hgbt  to  recover  upon  the  former.  See 
noU  to  Powler  v.  Bowery  Bav.  Bank  (N.  Y.) «  L.  S, 
A.  115. 

If  a  tenant  electa  his  remedy  by  suit  fords 
caused  by  fraud,heM>faraIIlrmathec( 
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Merria  ¥.  Tt/ler,  Seld.  Noto^  47;  Oatlin  t. 
erofa,4E.D.  Smith,  296. 

An  equitable  estoppel  never  takes  place 
where  one  [lartj  does  not  intend  to  mislead, 
•nd  the  other  partj  nas  not  actuallj  misled. 

Jewtty.  MiUer,  10  N.T.403;  C.irptnttr  y. 
miviea.  11  N".  T.  81;  ffWon  v.  Ohampiin.  59 
Barb.  n-.Frottv.Soon,  30  N.  Y.  428. 

ProceediDgs  which  would  not  coostitute  an 
estoppel  are  not  prima  fade  evidence  of  the 
fact. 

Starlde.  Er.  lOtb  ed.  p.  340;  3  Phill.  Et.  4th 
Am.  ed.  8,  4,  and  note*. 

The  causeof  action  in  the  former  suit  Is  not 
Inconsistent  with  iha  cause  of  aciioa  in  the 
preseut  suit,  assuming  that  IheplaintiCFa  waivci 
the  tort  in  the  former  suit.  They  are  both 
(UMiODS  arising  In  tort. 

CAambertY.  LeuU.  11  Abb.  Pr.  210;  0of  t. 
OroDtn,  S4  Hun,  ISO;  EiU  r.  DatU,  8  NTH. 
SS4;  Amla  t.  Lodcmooa.  Vi  N.  T.  83. 

The  defendant  was  liable  to  the  plaintlSs 
for  a  conversion  of  the  property  at  the  time  of 
Ibe  takinjT,  and  nothing  has  been  done  to  ex- 
tinguish hta  liahility. 

Allaire  v.  Whitney,  1  Hill,  488;  Boaman  v. 
Ttall,  S3  Wend.  809;  Atlantie  Dock  Co.  t. 
JVrto  TiB-t,  68  N.  ¥.64 

Where  two  are  separalelyiiued  for  the  same 
wrong,  if  there  is  no  privity  between  them,  a 
recovery  agnlnst  one,  or  payment  by  him.  Is 
no  l>ar  to  a  subsequent  recovery  against  the 
Other. 

Atlantic  Dock  Go.  v.  Nets  York,  lupra; 
Eydt  T.  NtMe,  IS  N.  H.  494;  Barron  ».  Daeit. 
■4N.  H.  338. 


contract  against  two  of  the  parii_.   . .  .__ 

engaged  in  removing  the  property  in  question, 
to  recover  the  value  of  tbclr  interest  therein  as 


Upon  ■  sale  of  the  property  vrith  full  know]- 
ed^  of  all  the  drcamstances  and  proKcuiiuK 

said  action  to  judgment,  then  and  there  eiectod 
their  remedy  u  upon  contract,  admitted  that 
they  had  parted  with  the  Htla  to  it  at  that 
time,  and  such  election  Is  Irrevocable  against 
the  world. 

Sanger  v.  Wood,  8  Johns,  Ch.  416;  VorrU  ». 
Bt^oTd.  18  N.  T.  553,  B57;  Lttl'^14  t.  Brown, 
1  Wend,  898;  Sodermanii  v.  Olark,  46  N.  T. 
854,  857;  Aetr  v.  Hote/ikiu,  97  N.  T.  395; 
Bank  of  Bdoit  v.  Bmlf,  84  N.  T.  478;  MUm 
V.  Jiianu  8m.  Bank,  36  Hun.  018,  522;  Mot 
ter  v.  Tuika,  87  N.  T.  16t(;  BooU  v.  Per- 
ffiuon.  48  Hun,  129;  Cotiroa  v.  LittU,  5  L,  R. 
A.  693,  115  N.  Y.  8e7:  Boaker  Ferltlhing  a>. 
v..  Oox,  9  CenL  Rep.  ISO.  106  N.  Y.  555;  Wal- 
laeg  T.  (yOoTTnan.  25  N.  Y.  8.  R.  381;  Fios/d 
V.  Bnnene,  1  Eawle.  125;  Marih  v.  Pitr,  4 
Rawle,  278. 

PeckhfcM,  J.,  delivered  the  opinion  of  tha 

The  plaintiffs  commenced  an  action  hereto- 
fore against  two  other  persons  named,  respec- 
tively, Kipp  and  Hunger,  on  account  of  the 
same  transaction  for  which  this  action  was 
brought  against  the  abOFe-uamed  sole  defend- 
ant. The  character  of  thecomplaint  in  (bat  ac- 
tion was  before  this  court,  and  the  case  \Gooi- 
win  V.  9ri^\  is  reported  in  the  SSih  of  New 
York  Reporu,  at  page  629.  The  defendants 
in  that  case  were  charged  with  detaching  and 
carrying  away  from  the  mill  the  machinery  io 
queBtlon  in  that  case  and  also  in  this,  and 
using  it  for  themselves.  It  was  there  held, 
□pon  a  perusal  of  the  complaint,  tliat  the  action 
waa  of  a  nature  a  eontriutu  and  not  ex  delicto, 
for  the  wrong  done  plaintiffs  by  the  conversion 
of  their  property.  As  the  deiendaola  therein 
had  not,  after  their  conversion  of  it,  tbem- 


Iie  cannot  recover  t>aok  the  ooDilderatlon.  Stevens 
V.  Fierce  (Mass.)  Feb.  n.  ISBO. 

AsaumlnK  that  tbetivnsaotloiiwas  fraudulonton 
the  part  of  the  defendant,  tbrae  remedies  were 
open  to  the  plaintiff  :  (1)  C«  rescind  the  contract, 
trcaHoB  It  aa  void  by  reason  of  the  travnl;  |Z)  toen- 
foroe  the  seourllles  aa  they  became  flue;  or.  18)  to 
■ue  for  damages  by  reason  of  the  fraud.  A  neort 
to  either  of  the  last  two  remedlea  would  hare  been 
an  afflrmanoe  of  the  oontract,  aod  oonsequently  a 
bar  to  the  remedy  first  sug-geeted.  because  he  could 
not  leecdnd  the  oontract  after  havlns  elected  to 
aflirm  it,  Bowen  v.  Handevllle,  at  Hun,  4t:  Lloyd 
V.  Brewster,  4  FalKC.  Gat;  Field  v.  Blaud,  SB  How. 
Pr.  8S. 

A  suit  to  redeem  from  a  tax  sale  ia  an  afflrmanoe 
of  the  validity  of  Uie  tax  UUea,  and  an  election  to 
defeat  Hiem  by  oompllance  with  the  law  In  relalloa 
thereto.    Bender  t.  Bean  (Ark.)  June  tS,  ISUS. 

A  party  cannot  beHOUvely  pursuing  bli  remedy 
In  one  proceeding  and  at  the  Bame  Mme  claim  the 
benefit  of  another,  where  the  poBitlous  areantago- 
nletlc.    Mlll8V-Parkhurst,B0N.T.  8.  H.13a. 

Where  a  bank  treasurer  oouverts  advanoee  Oti- 
talned  on  plodge  of  Bt«ck.  which  Is  sold  by  the 
pledgee,  the  bank  cannot,  after  repudlaUug  the 
treasurer's  acta,  recover  the  proceeds  of  tbe  sale 
bom  the  pledgee.  Eoldea  v.  Hetrop.  Nat.  Bank 
(KssB.)  Feb.  W,  ina 

Where  parUra  who  are  entlUed  to  rescind  a  con- 
tnu)t  for  fraud  olitain  an  attachment  agaioat  the 
other  party  as  their  debtor  ther  thereby  elect  tbelr 
remedy  and  waive  the  right  to  dlaalDrm  their  oon- 
b«ot;  and  a  subseauant  dlooontlnuBnoe  of  the  at- 
8  L.  R.  A. 


taahmentsult  wlli  not  restore  such  rbrht.  Oourow 
V.  Little,  B  L.  R  A.  8(8,  US  N.  T.  887. 

Gamlehing  the  purohasBnl  of  property  for  tbe 
purchase  money  ratlflee  the  sale  and  prevents  an 
attack  upon  It  for  fraud.  Slckman  v.  Abernathy 
IColo.)  Dec  H,  J9SII. 

But  an  UDEUocessful  attempt  to  claim  a  right,  or 
putGue  a  remedy,  to  whicb  a  party  Is  not  entitled, 
will  not  deprive  him  of  the  beneDt  ot  that  to  which 
be  la  entitled.  B«Van  Norman  (Ufnn.)  Oot.  IB. 
1B8B. 

Bo  where  two  actions  are  not  the  same  either  In 
form  or  effect,  and  the  measure  of  liability  In 
each  la  dlffereot,  this  rule  dOM  not  apply,  Sbeble 
V.  Strong,  1£8  Fa.  SIS. 

In  Illinois  the  fact  that  plaintiff  flrat  sued  in  as- 
Bumpalt  tor  goods  sold  and  delivered  does  not  pre- 
clude him  from  obanging  the  form  ot  his  aoUoo  to 
case  for  fraud  and  daoelt,  pursuant  to  the  Statute. 
nowar  V.  Bnimbech  (111)  Jan.  £1, 1880. 

niItou><n<r  propertv  oi  far  at  tt  eon  be  traced. 

Where  converted  property  has  assumed  altered 
forms  by  succeaiive  investments,  tbe  owner  nay 
follow  it  as  tar  as  he  oan  tiaoe  it,  and  sue  at  law 
tor  the  substituted  property;  or  he  may  bold  the 
wrOQgdoeiB  liable  for  appropriate  damages,  .ilay 
V.  Le  Claire,  TSn.B.U  Wall.  £17  00  1.  ed.  SO).  See 
lliurston  V.  Blanchard,  KS  Pick.  18;  Band  v.  Na- 
mlth,  61  Ue.  Ill;  Shaw  v.  Coffin.  W  Mo.  Si;  Hows 
V.  Clanoey,  88  Me.  180:  Boston  *  W.  H.  Corp.  v. 
Dana,  1  Qray.  8S:  Taylor  v.  Flomer,  8  Haole  *  S. 
"        "  ■    •         -  SaT-Bank  (M, 
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■dves  sold  or  othenrlM  diipoaad  of  tbe  prop- 
«i^  vhich  tbe7  had  scquired  froin  the  plaiD- 
dfn,  the  fiction  of  the  receipt  by  defendnnts 
«f  inonej  for  the  sate  of  the  propert;,  which 
tz  aqyo  et  bono  thej  ought  to  pa;  back  to 
plaintiffB,  and  which  they  theKtcre  impliedl]' 


been  at  one  time  the  aubjoct  of  some  doubt, 
whether  there  was  any  fouudalion  for  the  doc- 
trine of  an  implied  promise  io  SQch  case,  or 
aay  possibility  of  the  waiver  of  the  toit  com- 
mitted by  the  defendants  In  the  coaveision  of 
the  property. 

Id  some  of  the  Btates  it  has  l>een  denied, 
and  such  denial  placed  upon  the  ground  that 
the  property  remained  in  the  hands  of  the 
"wrong  doer,  and  Iberefore,  no  money  having 
been  received  by  him  io  fact,  an  implied  prom- 
iae  to  pay  over  money  bad  and  received  by  d^ 
fendant  lo  the  plaintiSa'  use  did  not  and  could 
not  arise.  Such  was  the  case  of  Jonetv.  Boar, 
S  Pick.  386.  But  the  great  weiicbt  of  authority 
in  this  country  is  in  favor  of  the  right  to  waive 
ttie  tort  even  In  such  case.  If  the  wrong- 
doer has  not  sold  the  property,  but  alill  retains 
it,  the  plaiulifT  has  the  right  to  naive  Ibe  tort 
and  proceed  upon  an  impl[ed  contract  of  sale 
to  the  wrong-doer  blmself ,  and  in  such  event 
he  is  not  charged  as  for  monev  had  and  re- 
ceived by  him  to  the  use  of  the  plaintiCf.  The 
contract  Implied  is  one  to  pay  tlie  value  of 
the  property  as  if  it  had  been  sold  to  the  wrong- 
doer by  the  owner.  If  the  transaction  is  thus 
held  l^  the  plaintiff  as  a  sale,  of  course  the 
Me  to  the  property  passes  to  the  wrong-doer 
when  the  plainlift  elects  to  so  treat  it.  See 
Pom.  Rem.  2d  ed.  gS  687-869;  Pvinam  v, 
Wim,  1  Hill.  234,  340,  aod  nofc  by  Mr.  Hill; 
Serls  V.  Tai/lor.  S  Hill,  077,  584;  Nt?rden  v. 
Jone*,  88  Wis.  SOO,  605;  Oummingt  v.  Vorct, 
8  Hiil.  388;  Spoor  v.  Nimta,  Id.  307;  AUott  v. 
Blonom,  06  Barb.  808. 

We  think  tbis  rule  should  be  regarded  as 
«ettled  in  this  Btate.  The  reasons  for  the  con- 
trary holding  are  ai  well  slated  as  thev  can 
be  in  Ibe  case  above  cited  from  Mass.  (S  t^ck.) 
-and  some  of  the  cases  looking  in  that  direc- 
tion in  this  Stale  are  cited  in  the  opinion  of 
Tilcott,  J.,  In  the  case  reported  io  80  Barb. 
tupra.  We  think  the  better  rule  is  to  permit 
the  plaintiff  to  elect,  and  lo  recover  for  goods 
«old,  even  though  the  tort  feasor  has  not  bim- 
•elt  disposed  of  the  goods. 

There  ia  no  doubt  tbat  the  complaint  In 
the  former  case,  reported  In  88N,Y.,  proceeded 
upon  the  theoty  of  a  sale  of  the  property  to  the 
defendants  In  that  action,  and  it  was  so  con- 
strued by  this  court,  and  we  have  no  inclina- 
tion to  review  the  correctness  of  that  decision. 
We  have  then  the  fact  that  the  defendants  in 
<bat  action  were  sued  by  the  plaintiffs  herein 
npon  an  implied  contract  to  pay  the  value  of 
the  property  taken  try  them,  as  upon  a  sale 
thereof  by  plaintiffs  to  them. 

The  pl^atiffs  having  treated  the  title  b>  the 
property  as  having  passed  to  the  defendants  in 
that  suit  by  such  sale,  can  the  plaintiffs  now 
maintain  an  acllon  against  another  person  who 
was  not  a  party  to  tbat  action,  to  recover  dam- 
age* from  Dim  for  bis  alleged  conversion  of  the 
■aame  properly,  which  convenion  ia  founded 
upon  bis  partidpation  in  the  same  ads  which 
DL.R.A. 


plaintiffs  In  the  old  suit  have  already  treated  as 
constituting  a  sale  of  tbe  i>ropertyT  We  think 
not.  Tbe  Judgment  roll  in  the  former  action 
waa  received  in  evidence  upon  tbe  trial  of  this 
case,  against  the  objection  of  tbe  plaintiffs,  and 
DotwitVislandiDg  tbe  fact  tbat  tbe  def^ndaut 
herein  was  not  a  party  to  such  action.  It  ap- 
pears tbat  all  the  facts  surrounding  tbe  trans- 
aclloD  BS  to  tbe  taking  of  tbe  projiorty  wera 
known  to  the  plaintiffs  at  tbe  lime  wben  they 
commenced  Ihelraction  on  the  Implied  contract 
of  sale. 

The  plaintiffs  objected  to  the  introduction  of 
the  Judgment  roll  as  iacorapctent  and  immate- 
rial, and  that  there  waa  no  such  defense  set  up 
In  the  answer. 

The  plaintiffs  claim  that  tbe  adoiission  of 
such  judgment  violalM  tbe  well  knowD  general 
rule  that  a  judgment  is  not  binding  upon  any 
but  parties  and  privies.  We  think  tbe  decision 
does  not  trench  upon  the  rule  in  question.  If 
Itae  Judgment  bad  been  Introduced  for  the  pur- 
pose of  proving  any  fact  adjudicated  thereby, 
any  fact  in  litigation  tberein,  or  wbioh  properly 
might  have  been  so  litigated,  tbe  rule  would 
doubtless  apply,  and  no  such  fact  would  or 
could  be  proved  in  favor  of  the  defendant  hertt- 
in  as  against  the  plaintiffs  by  such  judgment, 
because  the  defendant  was  not  a  party  or  privy 
lo  it.  It  was  not  by  way  of  estoppel,  however, 
th;it  the  judgment  waa  admissible.  It  was  ad- 
missible for  the  sole  purpose  of  showing  that 
the  plaintiffs  had  elected  to  Ireat  tbe  taklag  of 
this  property  as  a  sale,  aud  this  was  shown  by 
a  perusal  of  the  complaint  therein. 

Any  derisive  act  of  Ibe  plaintiffs,  with  knowl- 
edge of  all  tbe  facts,  would  determine  their 
election  In  sucb  a  case  as  this.  Sanger  t.  Wood, 
a  Johns.  Ch.  418,431. 

The  proof  tbat  an  action  of  that  nature  bad 
been  in  fact  commenced  would  have  been  Just 
as  conclusive  upon  the  plaintiffs  upon  tbe  ques- 
tion of  election  (proof  of  knowleijge  of  all  the 
facts  at  tbat  time  being  given),  as  would  tbe 
judgment  have  been.  It  waa  not  necessary 
that  a  judgment  should  follow  upon  the  action 
thua  commenced.  In  those  cases  where  tbe 
commencement  of  an  action  has  not  been  re- 
garded as  an  election  of  remedies,  the  fact  baa 
appeared  Uiat  the  plaitiiiS  at  tbe  time  of  ita 
commencement  was  not  aware  of  tbe  facts 
which  would  have  enabled  him  to  elect,  or  at 
least  it  did  not  appear  tbal  bo  was  acquai-ted 
with  Ibe  facts  when  be  commenced  his  action. 
Such  la  the  case  in  Equitablt  Co-operatixe  foun- 
dry Co.  V.  Hcrtee,  108  N".  T.  S5,  4  Cent.  Hep. 
18B.  Here  tbe  plaintiffs  knew  all  the  facta 
when  they  sued  Ihe  other  defeadants. 

The  ease  of  Oanroa  v.  LitlU,  US  N.  T,  887, 
80S,  e  L.R  A.  698,  Isto  Ibe  effect  that  Ihe  com- 
mencement of  tbe  action,  where  all  the  facta 
are  known,  is  conclusive  evidence  of  an  elec- 
tion. <fv<ft«  Dan  forth  in  that  case,  in  speaking 
of  plaintiffs'  election  to  affirm  or  avoid  tbe  con- 
tract therein  spoken  of,  said  (he  plaintiffs  could 
affirm  or  rescind  11.  "They  could  not  do  both, 
end  there  must  be  a  time  when  their  election 
should  be  considered  final.  Wo  think  tbHtIim« 
waa  when  they  commenced  an  action  for  the 
sum  due  under  Ihe  contract."  It  was  also  held 
that  the  discontinuance  of  that  action  waa  im- 
material. It  was  the  fact  that  the  plaintiSa 
once  elected  their  remedy  and  acted  afl&nna- 
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tlvelj  upon  lucli  election  that  determfoed  the 
issue.  After  tb&t  the  option  no  longer  existed, 
■nd  it  wBS  of  DO  coDBe^uence  therefore  wbetber 
the  plalntiSi  did  or  did  not  make  their  choicu 
effective.  When  it  becomes  necessary  tochoose 
between  iDcoosislent  rights  and  remediei,  the 
election  will  be  final,  sod  cannot  be  reconsid- 
ered even  where  no  Injuiy  has  been  done  by 
the  choice,  or  would  result  from  setting  it 
aside.    3  Herman,  Estoppel,  1173,  g  1045. 

The  plaintiffs  having  by  the  commencement 
of  tbeir  former  action  in  effect  aold  this  verj 
propert;.  It  must  follow  that  at  the  tinw  of  the 
commencement  of  this  one  tbej  bad  no  cauae 
of  action  for  a  conversion  In  exiilence  against 
the  defendant  herein.  The  transfer  of  the  title 
did  not  depend  upon  the  plaintiffs  recovering 
■allsfaction  In  such  action  for  the  purchase 
price.  It  waa  their  election  to  treat  the  trans- 
action as  a  sale  which  accompiisbnitbat  result, 
and  that  election  waa  proved  by  the  complaint 
already  referred  to. 

But  tt  la  urged  that  this  election  of  theplain- 
tlffa  is  not  binding  upon  tbem  in  favor  of  the 
defendant  herein,  oecause  It  was  only  against 
the  defend  acta  Id  the  other  action  that  tbey 
made  their  election.  It  is  said  there  is  no  case 
to  be  r  und  where  an  election  baa  been  treated 
aa  binding  In  favor  of  a  stranger  (o  the  trans- 
action, and  that  the  def^^ndant  herein  is  such 
stranger  so  tar  as  the  plaintiffs'  transaction 
wiib  the  defendants  in  the  other  action  U  con- 
cerned. 

I  do  not  tbinli  thia  claim  can  be  maintained. 
In  the  first  place  what  is  the  nature  of  the 
plaintiffs'  act  in  electing  to  consider  the  trans- 
action as  a  Bale?  It  is  a  decision  or  determina- 
tloa  upon  their  part  to.  in  effect,  ratify  and 
proclaim  the  lawfulness  of  the  act  of  lakine  the 
proper^,  and  it  is  an  asBerlion  on  the  plaintiffs' 
part  that  in  so  doing  the  plaintiffs'  interest  in 
Uie  property  was  purchased,  and  that  Uiereby 
their  whole  title  was  transferred  and  tbey 
ceased  to  own  any  part  of  the  property,  and 
that  those  who  took  it  Impliedly  promised  the 
plaintiffs  to  pay  them  the  value  of  their  inter- 
est in  such  property.  This  being  ao,  why  does 
not  Bucb  transfer  of  (itie  bind  the  plaioliffs  as 
to  the  whole  world?  Surely,  tbe  title  wbii^ 
plaintiffs  once  had  in  the  property  cannot  at 
the  same  time  rest  with  tiiem  and  pass  to  those 
who  look  It.  If  tbe  title  really  once  passed, 
that  would  be  a  fact  acluBlly  esislinfr,  which 
anybody  ought  to  have  the  right  to  prove  if  It 
became  maiurinl  in  protecting  his  own  rights, 
unless  i]x[:te  were  some  equitable  con  si  derations 
In  such  caae  which  abould  prevent  IL  1  can- 
not Bce  that  any  exist  here. 

With  full  knowlcdfre  of  oil  the  facts  the 
plaintiffs  delit)erately  elected  to  treat  tbe  trans- 
action, in  which  tbis  defendant's  sbare  waa 
well  known,  ss  a  sale  of  tlie  property,  and  now 
they  pnjiwse  to  recover  from  this  defendant 
damages  for  the  coover<inn  by  him  of  tbe  very 
same  property  which  tbey  have  already  said 
they  sold  by  virtue  of  the  very  transaction 
which  they  now  claim  amounled  ' 


to  set  up  such  sale  as  acompletedefeiiselo  tbis 
octionf  The  plaintiffs  have  dine  nothing  by 
reason  of  defendant's  acts  which  should  estop 
him  from  setting  up  thia  defense.  Their  aitu- 
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ation  has  not  since  been  altered  for  the  wotae- 
hy  anything  the  defendant  haa  done.  If  not, 
then  tbe  fact  that  tbe  plaimJOs  sold  the  prop- 
erty by  virtue  of  the  transaction  which  they 
now  seek  to  treat  as  a  conversion  of  it  by  this 
defendant  must  and  ought  to  operate  as  a  iier- 
fect  bar  to  tbe  maintenance  of  lUs  action. 
And  this  is  not  in  the  least  upon  the  principle- 
of  equitable  estoppel.  It  is  upon  the  principle 
that  the  plaintiffs,  by  their  own  free  choice, 
decided  to  sell  the  property,  and  having  doD» 
BO,  it  necesHBrily  follows  that  tbey  have  no 
cause  of  action  against  defendant  for  an  alleged 
conversion  of  tbe  same  pioperty  by  the  ar~- 

acta  which  they  had  already  treated  a; 

ing  to  a  sale. 

In  Chnrow  v.  Little,  115  N.  Y.  887,  5  L.  R. 
A.  SQ3,  already  cited,  the  plaintiffs'  election  to- 
affirm  the  contract  between  tbem  and  Brana- 
com,  evidenced  by  tbeir  commencement  of  the 
attachment  suit,  waa  held  conclusive  upon 
them,  and  the  defendants  were  permitted  to 
lake  advnntaf^  of  such  election,  allhougb  tbey 
were  not  partiee  or  privies  to  the  plaintiffs' suit 
aeatnst  Bransoom.  The  defendants  were  en- 
abled to  take  advantage  of  it,  liecause  suct^ 
election  showed  that  the  plaintiffs  had  affirmed 
their  contract  with  Branscom,  and  tbe  plain- 
tiffs' suit  against  defendants  Little  could  onlv- 
be  maintained  upon  tbe  assumption  that  suctt 
contract  had  been  rescinded.  If  tbe  other  suit 
had  none  to  judgment,  would  not  such  judg- 
roent  have  been  sdmissible  for  the  purpooe  of 
showing  the  naked  fact  of  the  election  of  plain- 
tiffs to  affirm  the  contract?  I  have  no  doubt 
oftt. 

In  Finaler  t.  Bmeery  Bat.  Beadc.  113  N.  f . 
460,  4  L.  R.  A.  145.  we  held  that  the  actton 
could  not  be  maintained,  because  tbe  plai'itiff 
by  suing  the  party  to  whom  the  bank  had  al- 
ready wrongfully  paid  the  money  elected  to 
regard  sucb  payment  aa  rightfully  made,  and 
a  cause  of  action  agsiosl  the  bank  to  recover 
against  It  tbe  amount  of  its  former  indebtedneaa 
to  tiie  plaintiff  was  held  to  bave  been  forever 
abnndoned  because  of  such  election. 

In  that  case,  in  order  to  prove  the  fact  at 
election,  tbe  defendant  proved  Ihe  commence- 
ment of  the  former  action  by  tbe  plaintiff,  and 
It  was  proved,  as  we  aasume,  by  tbe  production 
of  the  judgment  roll  In  such  former  action.  It 
was  BlimiBhible  for  tbe  same  purpose  for  which 
the  judgment  was  admiHsibie  in  this  case,  viz., 
to  prove  tbe  fact  of  the  plaintilt's  election  to 
pursue  a  totally  inconsistent  remedy.  I'be  de- 
fendant was  not  precluded  frnm  availing  itself 
of  such  defenEc,  although  it  was  neittier  a  parly 
nor  privy  to  the  judgment  which  proved  the 
fad  of  such  eleclioD. 

In  Bank  of  Ikloil  v.  IkaU.  84  N.  T.  473,  the 
plaintiff  put  In  evidence  ■  Judgment  roll  in 
wbioh  It  waa  neither  a  party  nor  privy,  to  shovf 
that  Sweet  had  made  an  eleclion  tlieicin  which 
Imund  bim.  and  coD<iequenIly  the  defendant 
Beale.  This  court  held  the  Judgment  conclu- 
sivelv  proved  the  eleclion. 

TtiFse  views  are  fatal  to  the  malnt«nnnce  of 
tbis  prc<«Qt  action  for  a  conveision  agalnatthe 
der*  ndant. 

If  the  plaintiffs  herein  bad  commenced  tbeir 
action  ajrainst  tbis  defendant,  bsBcd  upon  an 
Implied  promise  by  him  to  pay  the  value  of 
the  property  aa  upon  a  sale  thereof  U>  him  lia 
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-coQDecUoD  witlt  the  d«feDdMta  in  the  other 
nil,  a  totally  difFetect  queslioa  would  bave 
unseu,  upon  which  we  express  no  opiDion. 
Tbe  plniotiffs  io  such  actioa  might  urge  that  it 
oapbt  lo  be  sustained  upon  the  frrouud  that  [be 
defendant  herein  was  one  of  the  wrong-doers 
fD  the  transaction  resulljng  in  the  taking  of  tbis 
property,  and  tbat  the  tort  therein  commitled 
bj  him  nnd  Ibe  defendanls  in  the  other  suit 
wuB  joint  and  severnl  one  for  which  tbey  were 
Jainlly  and  seveniUy  liable,  and  wben  the  tort 
vas  waived  by  the  plaintiffs  and  an  implied 
<UD(rftct  wH.s  based  upon  such  waiver  the  con- 
tract implied  was  of  the  same  nature  as  the  tort 
«bich  was  wnived.  and  was  a  joint  and  sctctaI 
cantruct.  Being  a  joint  and  several  contract, 
*n  action  a^aiiiat  tbe  olbcr  defendanla  upon 
their  scTeral  contract,  and  a  recovery  of  Judg- 
ment without  satiafnction.  woidd  coniititute  no 
defenac  to  an  action  againat  thia  defendant, 
based  upon  his  several  and  implied  contract  to 
pay  tbe  value  of  Ibe  property.  There  may  be 
jome  authority  for  this  course  of  reasoning. 


Oity  Sat.  BajiJe  y.  Natiimal  Park  Bank,  89 

Hun,  100. 

We  neither  aHlrm  nor  deny  its  eoundness, 
and  only  refer  to  il  in  order  lo  repel  any  poa- 
sible  implication  tbat  in  Ibis  decision  ne  hava 
held  tbat  no  sucb  action  could  be  maintained. 
But  even  if  such  an  action  would  lie,  we  can- 
not turn  the  present  one  for  a  conversion  of  the 
property  into  one  to  recover  the  value  thereof 
aa  upon  a  sale  to  defendant.  People  t.  Venni- 
ma.  84  N.  T.  372;  Romeyn  v.  Sidda,  108  N. 
Y.  660,  II  Cent,  Rep.  813. 

Aa  to  the  other  ground  of  objection  taken  bv 
tbe  plaintiffs,  we  think  tbe  evidence  was  ad- 
misajble  for  the  reasons  stated  by  the  learned 
judge  at  general  term. 

Upon  tbe  whole  case  we  are  aatisGed  that  no 
error  was  commitled  prejudicial  to  tbe  plain- 
tlfFs,  and  tht  judgment  thouid  be  (fffirmed,  with 


I,  (A.  J.,  and  Andrews, 
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AttfauT  TALAMO,  Betpt., 
August  SPITZMILLER,  Appt. 
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not  oteate  a  yearly  tsnanor,  althougb  parment 
of  an  altguot  part  of  tbe  annual  rent  would  ba 
eiiiilence  of  such  tenanoj'. 

I.  A  BMre  temtncj'  »t  will,  subject  to  tbe 
pajmentof  theEdpulated  rateof  rent  as  f or  un 
and  oooupetton,  is  created  brKOIng  Into  poaees- 
■lon  under  an  oral  lease  for  more  than  one  year. 

(Mareh  18, 1890.) 


Nora.— I%nanOTf»"omvMrtOK«ar;houi  enoUd. 

A  jHTo!  IPBSe  of  teal  estate  for  tlie  term  of  one 
Tearlocommeuceln/uturo  lainvalld.  See  Jellett 
T.ilnode  (Miim.JTL.lt.  A.  071,  and  note. 

A  leaie  made  I>ecember  IG,  18)T,  for  tbe  jear  1388, 
may  bt-  volfd.  althouRli  not  in  writing,  under  Hlaa. 
Oode.  1 1202.  eieeptlDK  from  tbe  neoesBlty  of  wrlt- 
lngalcB*efornotloDgertliaiioDere»r.  HoCrofT. 
Taney,  Z  L.  R.  A.  8iT. «  Hte.  USB. 

A  rerbol  lease  of  land  tor  alonKertermtlianone 
year,  although  Inralld,  may  become  a  tenanor 
from  year  to  year  If  ttae  tenant  enters  under  It, 
{lays  rent  and  remains  longer  than  one  fear,  with 
tbe  assent  of  the  landlord.  Boaenblatt  v.  Fcrkhu 
lOr.i «  L.  B.  A.  2ET. 

A  l»«ee  for  ■  year  at  a  filed  rent, 
la  PMBeeslOn  therearter,  with  no  new 
lis  tenant  from  yeerto  year,  not  a  tenant  at  irllL 
Beeond  Nat.  Dank  v.  The  O.  B.  Herrlll  Co.  IN  Wis. 
niL 

Ad  entry  mco  pmceslon  and  payment  of  rent 
ioDns  aa  a  tenancy  from  year  to  year.  Blumen- 
thil  T.  Btoomlnsdale,  1  Cent.  Bep.  eu,  lUD  M.  T. 
IHl 

Leases  extending  three  years  from  the  time  of 
■BiUngdMUl  have  theforceandeffeotofeatateaat 
wUL   JenolDgS  T.  UoOomb.  S  Cent.  Bep.  ITe,  lU 


The  oommon-Iaw   prcsumptloo   that,  When 
tenant  fora  year  holds  over  with  the  oonseni-- 
Ui  Isndlord  and  pays  roit,  a  tenancy  from  year  o 
rear  Is  established,  is  oreroome  by  Iowa  i:V>de,  i  ani. 
ITOvUIng  that  any  person  m  the 
property  with  tbe  oonsent  of  the  < 
«LRA. 


SeeaIsa15L.R.A.2g4. 


to  be  B  tenant  at  will  until  the  oontrary  k  shown. 
O'Brien  V.Troiel,  78  Iowa,  780. 
The  fact  that,  after  nne  ceaaed  to  be  the  pastor 

of  asoolety,  he  was  allowed  to  remain  In  pOBSeaalon 
of  the  parsonage,  did  not  change  blsocoupancy  Into 
a  tenancy  from  year  to  year  or  even  a  tenancy  at 
will,  unless  his  possession  was  of  auoh  diuallon  or 
under  auoh  ciroumgiances  as  to  warrant  an  infer- 
ence of  consent  on  the  part  of  the  society  lo  a  dif- 
ferent holding  from  that  which  be  formerly  had. 
Bist  Norway  I..  N.  K.  I-  Church  v.  Frolslte,  SI 
Htnn.UT. 


WIten  tentmey  expira. 

year  to  year  of  premises  In  aolty, 
ot  agricultural  premises,  expires  at  tha 
end  of  tbe  oaleodor  year.  Wllaon  v.  Bodemtui,SD8. 
a  210. 

A  lease  tor  one  yeitr  with  the  privilege  of  thres 
years  from  a  oertain  Ume  is  a  lease  from  year  to 
year,  not  exceeding  tJiree  years,  and  tbe  tenant 
may  toimlnate  It  at  the  end  of  the  second  year  by 
(rlTing  noUoa.  Qllllon  y.  Vlnley  (Pa.>  11  Cent. 
Bep.ne. 

To  terminate  an  estate  from  year  to  ytai  by 
notice  requires  the  giving  of  sntdi  a  notice  as  is 
prescribed  In  Or.  Code  Oen.  Laws,  I  ^187.  Rosenblatt 
T.  Perkins  <0r.)  8  L.  R.  A.  2e7. 

The  occupancy  of  premises  at  an  agreed  rent  per 
month  under  a  parol  lease  Is  a  tenancy  at  will 
under  Vt,  Rev.  Laws,  I  188S;  and  a  notice,  before 
the  termination  of  a  year,  that  the  rent  would  tie 
increased  per  month,  terminated  IL  Amsden  t. 
Floyd,  8  New  Bng,  Rep.  864, 80  Tfc  88^ 
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APPEAL  bj  defendant  b;  permlMlon  from 
a  judKinent  of  tbe  General  Term  of  Ibe 
Superior  Court  of  Buffalo  affirming  a  judr- 
ment  of  tbe  Trial  Term  In  favor  of  plaiutiS  m 
an  actioD  to  recover  from  defeudaut  tbe 
amouDt  realised  by  bim  from  tbe  sale  of  certain 
ofphi'ntifl'a  petsooal  property  out  of  wbich 
defendant  claimed  the  risbt  to  reimburse  liim- 
aelf  for  certain  rent  which  be  alleged  that  he 
had  paid  for  plaintifFs  benefit     Affinned. 

The  case  is  eufficieoUT  stated  in  the  opinion. 

Mr.  Ckaj-lea  B,  Wkeeler,  for  appellant; 

It  is  not  necessary  in  order  to  hind  Talamo 
that  the  lease  ihould  run  directly  to  him  and 
be  taken  in  hia  name  to  make  hira  a  tenant. 

Tan  Behaick  t.  Third  Ave.  B.  Co.  B8  N.  T. 
851. 

The  itstnte  declaring  that  "every,  con  tract 
for  the  leasing  for  a  longer  period  than  one 
year"  shall  be  void  anlesa  the  aame  "be  in 
writing  and  subecribed  by  the  party  by  nhom 
tbe  lease  or  sale  la  to  be  made."  has  no  appli- 
calioD  to  this  case. 

The  authority  to  bind  Talamo  by  the  leaae 
may  be  conferred  and  shown  by  parol. 

WarraU  v.  Jfunfi,  &  N.  T.  MS;  Lawrence  v. 
Taylor,  5  HiU,  107. 

If  Talamo  is  not  a  co-lessee  of  the  hoiiee  he 
nevertheless  ia  a  sub-tenant  under  Spitzmiller, 
and  when  be  entered  under  a  parol  lease  void 
by  the  Statute,  and  took  possession  with  the 
consent  of  8piizmi11er,  the  occupation  inured 
•a  a  tcDancy  from  year  to  year. 

LavghTan  v,  Ismith,  76  N.  T.  306;  Beedtr  t, 
Bayre,  70  N.  T.  188;  lountberg  v.  Snj/der,  81 
N.  Y.  614;  Greton  v.  Bmilh,  88  N.  T.  S4(i; 
Cratket.  Chrittian  U.  Pub.  Co.  17  Hun,  820; 
Fovgera  v.  Cohn,  48  Hun,  4M;  Bdtvyler  v.  Leg- 

Stt,  3  Cow.  660;  Klim  v.  Mekert,  8  Cow.  226; 
cAdam,  Land,  and  T.  p.  48. 
MtMT*.  Qninbr  ft  Meads,  for  rtapond- 

Wbere  there  has  been  an  agreement  for  a 
lease,  and  an  occupation  without  payment 
of  Tent,  tbe  occupier  is  a  mete  tenant  at  will; 
although  if  be  subsequently  pays  rent  under 
that  agreement,  be  thereby  becomes  tenant 
from  year  to  year. 

EnigUt.  £^n«f(,8Bing.8ai;  Btganii.  John- 
ton,  3  Taunt.  48;  Hamertoa  v.  Stead,  3  Barn.  & 
C.  478;  Ritetev  v.  SyU,  11  Uees.  &  W.  IS; 
Mngndge,  4  Taunt.  128;  Braylh- 


A  tenant  at  wHI.  after  noMce  to  quit,  baa  a  rea- 
sonable time  to  vacate  tbe  premises  and  procure 
other  aooommodatlonB.  depending  upon  tbe  dr- 
OiimatHnpea.    Jbtd. 

Where  a  tenant  from  year  to  year  holds  over 
after  the  iprmlnatlon  of  tbe  term,  and  the  landlord 
does  some  act  rocognlzInK  h'"!  as  tenant,  the  ten- 
ancy can  only  be  terminated  by  tbe  agreement  of 
the  parties,  ezpress  or  implied,  or  t>y  notloe  irlTen, 
Biz  calendar  montbs  ending  with  the  period  of  tiie 
year  at  which  tbe  tenano;  commenoed.  Qrltohfleld 
V.  Bemaley,  a  Neb.  m 

£ar«el  or  ]Ntvm«nt  1^  rtnt 

A  lease  may  be  oonveyed  Into  a  tenancy  from 
year  to  year,  by  annual  payment,  etc  Whether 
this  has  been  done  la  for  tbe  jury.  Dumn  r.  Both- 
ermel,  2  Cent.  Bep.  Ul,  US  Pa.  m. 

Wbere  lands  are  leased  to  a  tenant  for  one  year 
for  a  stipulated  not  raaarved,  atm  after  the  Pz- 
plratlon  of  the  lease  the  tenanCi  without  f  nrthw 
BL.B.A. 


waytt  V.  Hiteheoek,  10  Hees.  &  W.  494;  Mann 
T.  LoTK^oy,  Ryan  &  M.  SS5;  Lord  v.  Crago, 
e  C.  B.  96;  Bttliop  v.  Howard,  2  Bam.  A  C. 
100;  Riehardton  v.  Gifford,  1  Ad.  &  El.  08; 
niommn  t.  A  mey,  13  Ad.  &  El.  476;  Arden  f. 
SulUran,  14  Q.  B.  883;  Thoma*  y.  Faeker,  1 
Hurlst.  &  M.  872;  Z«  T.  SmiM,  9  r     "     """ 


agreement  for  a  future  lease. 

Wanng  v.  KiTig,  8  Mees.  &  W.  675. 

If  there  be  no  payment  of  rent,  or  Its  equiv- 
alent, or  other  circuraatances  from  which  » 
tenancy  can  be  implied,  no  such  tensncy  cam 
be  deemed  to  be  created  by  the  mere  occupa- 
tion of  the  party,  nor  can  be  be  treated  aa  ten* 
ant  from  year  to  year. 

Archbald,  Land,  and  T.  68,  69.  63,  66; 
Dateit-v.  Doxeling,  81  L.  T.  N.  8.  66;  Bmittit. 
Etdridge,  15  G.  B.  236;  Coggaia  v.  Warariekar, 
8  Car.  &  K.  40;  Teoker  v.  BmitA.  1  nnrlst.  & 
N.  786;  Loekieood  v.  I^oektrood,  22  Conn.  433; 
Berrey  t,  Lindley,  8  Man.  &  Qr.  SI3,  nctt;  D» 
Medina  v.  Palmm,  Holt,  N.  P.  47. 

Payment  and  acceptance  of  rent,  or  some- 
tbing  equivalent,  are  deemed  an  essential  in- 
gredient to  the  creation  of  a  tenancy  from  year 

Rigge  t.  Bell,  6T.  R.  471;  Clayton  r.  Btakey, 
8  T,  a.  8;  Thunder  v.  BOeker,  8  East,  449;  «a 
y.  Bent,  6  Bing.  185;  Eerr  v.  Onrk,  19  Mo. 
183;  Sidgleg  v.  BtilJueU,  28  Uo.  400;  Barloa  v. 
Wainwriaiil,  33  Vt.  80:  Thurba-  v.  Dayer,  10 
B.  I.  855;  Shepherd  v.  Oummingi.  1  Coldw.  864; 
M'Doiedl  v.  Simpton,  8  Walls,  186;  Dtimn  t. 
Rothermel,  3  Cent.  Rep.  Bdl.  113  Pa,  373;  .Kv 
pJite  V.  Guetairut.  48  Wis.  48;  Snger  :MJg.  Co. 
v.  Sayre,  75  Ala.  274;  PeopU  v.  Darling,  47  N. 
T.  666;  BiumentheU  v.  BloomingdaU.  1  Cent. 
Rep.  618,  100  N.  T.  561;  Thomat  v.  Nelton,  6B 
N.  Y.  118;  Prial  v.  Bnt^ttle,  10  Daly.  898. 

Brftdl^,  ■/.,  delivered  the  opinion  of  ths 

The  action  was  brought  lo  recover  tbe  pro- 
ceeds of  the  sale  made  by  tbe  defendant  of  the 
plainliffs  goods.  The  defendant  admits  hia 
liability  to  account  to  tbe  plaintiff  for  tbe  pro- 
ceeds of  Bucb  sale,  and  alleges  several  matters 
by  way  of  counterclaim,  which  will  be  referred 
to  so  far  as  is  essential  to  the  determinstiou  of 
the  questioas  presented  for  consideration  on 

oon tract,  remains  In  poBSGSlon.andls  reoognlieil 
Bs  a  tenant  by  the  landlord  in  the  leoctpt  of  rent 
for  anolber  year,  this  will  create  a  tenancy  from 
year  to  year.    CMccbSeld  r.  Bemaley,  SI  Keb.  178. 

When  a  tCDantenterB  underaleasetoratermof 
years.  Improperly  exeou  ted,  and  pays  rentacoonU 
ing  ^a  the  terms  thereof,  tiie  law  will  Infer  an  In- 
tention lo  create  a  teoanay  from  year  to  year, 
upon  the  terms  speolSed  Id  tbe  lease.  Fouxei*  T. 
Cohn,  4B  Hun.  (Si. 

A  parol  oontdnuauoe  of  a  lease  meates  a  tenanuy 
from  year  to  year  or  month  to  month,  acoordlny 
totbetlmeofpaymentof  Installmentaof rent,  Bev. 
Stat.  ■  BCrTB;  Vesely  v.  Boblson,  t  West.  Bep.  SS^ 
mUo.App.  IBS. 

Dndei  Code  Civ.  Froc,  I  an,  a  tenancy  from  yeai 
to  year  oonUnues  tor  twenty  yean  from  the  tlm* 
of  the  last  payment  of  rent,  before  poa-faalon  b«> 

oomes  adverse.   CburoU  f .  Sohoonmaker,  41  Hu^ 
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Talamo  t.  8FiTzuti.i.sB. 


tbU  rerlen.  Tbe  trU  conit  found  that  on 
March  18.  1B89,  by  an  B^reement  of  lease  in 
writing  under  seal,  made  b;  Catharine  Dick- 
man  and  defendant,  she  leased  to  him  a  dnell- 
ing-houae  for  the  term  of  five  years  from  May 
1,  1883,  at  the  annual  rent  of  |450  for  the  first 
year,  and  fSOO  for  racb  Bubsequent  year,  pay- 
able in  equal  monthly  inatallmente  in  advance, 
which  the  defendant  nndertoob  to  pay.  That 
Cha  derendent  took  such  lease  at  the  verbal  iu- 
nance  and  request  of  the  plaintiff,  and  npon 
the  unwrllten  understanding  and  agreement 
that  they  should  Jointly  use  aud  occupy  the 
dwelling-houK  during  the  term  menlloned  In 
the  lease:  and  that  the  plaintiff  should  pay  to 
the  defendant  bait  the  rent;  that  the  defendant 
and  the  [flaintifr  went  Info  the  posstssiou  of  the 
bouse  Id  May,  1883,  and  jointly  occupied  it  un- 
til in  November  following,  when  the  plainliff 
quit  the  house  and  haa  not  since  then  occupied 
any  portion  of  it;  that  the  defendant  baa  paid 
the  monthly  inaialltceDts  of  rent  aa  they  fell 
due,  and  that  Ihe  plaintiff  haa  paid  nothln?  to 
the  defendant  on  account  of  the  rent.  The 
court  allowed  to  the  defendant  against  the 
plainliff  a  sum  equal  to  one  half  the  rent  fot 
Ibe  period  of  the  Joint  occupancy,  six  and  a 
balf  months. 

And  upon  the  exception  to  the  concluaion 
of  the  court  that  the  pli '     '"  '  "   " 


■fendant  was  enlitled  to  the  allowance  of 
grealer  amount  against  the  plainliff  Ihan  tbat 
given  by  Ihe  court,  on  account  of  the  rent. 
The  coDtentiou  of  the  defendant's  counsel  is: 
(1)  that  Ibe  plainliff  became  liable  to  pay  the 
defendant  one  half  the  rent  which  the  latter 
onderlook  by  the  leaee  to  pay  aa  the  InstaJl- 
■nents  abould  become  due:  (2)  that  if  not  so. 
the  plaintiff  became  a  yearly  tt'nant  and  was 
liable  to  the  defendant  for  one  half  the  amount 
of  the  rent  for  one  yrar.  The  plaintiff  not  be- 
ing a  party  to  the  lease  assumed  no  legal  obli- 
gallon  to  pay  rent  for  the  term,  as  a  lease  for 
more  than  one  year  not  Id  writing  waa  void, 
a  Rev.  SUt.  135,  tij;  (t.  8. 

The  aereenieot  between  the  parties  end  un- 
der wbicn  the  plaintiff  entered  into  joint  occu- 
pancy with  the  defendant,  being  void,  gave  to 
the  plaintiff  no  right  and  Impcieed  upon  the 
defi-ndant  no  obligaiion  to  permit  bim  to  go 
imo  or  remain  in  poGsession  of  any  portion  of 
the  house,  and  unlesa  he  became  a  yearly  ten- 
aut  his  liability  was  for  use  aud  occutution  for 


Uita  than  one  year  doea  not  create  a  yearly 
tenancy.  If  be  remains  in  possession  with  Ihe 
consent  of  the  landlord  for  more  than  one  year 
under  circumstances  permitting  the  inference 
of  hia  tenancy  from  vear  to  year,  the  latter 
coutd  treat  bim  as  sucD,  and  the  tenant  could 
not  relieve  himself  from  liability  for  rent  up  lo 
the  end  of  the  current  year.  And  the  terms 
of  the  lease  void  as  to  duration  of  term  would 
control  in  reapect  to  the  rent.  Coudert 
Colin.  118  N.  Y.  308,  28  N.  T.  Stale  Rep.  6 

The  parol  agreement  for  five  years  was  not 
effectual  to  create  a  teuaDQ'  for  one  year. 
Nor  did  Ibe  mere  fact  tbat  the  plaintiff  went 
«T^R.A. 


to  poasesaion  have  tbat  effect    He  remained 
occupation  a  part  of  one  year  only,  and  the 

creation  of  a  tenancy  for  a  year  was  dependent 
upon  something  further.  While  It  is  not  re- 
quired that  a  new  contract  be  made  in  express 
terms,  there  must  be  something  from  wbicb  it 
may  be  inferred,  somethiog  which  tends  to 
show  tbat  it  is  within  the  intention  of  the  par- 
tiea.  The  paym^^nt  and  receipt  of  an  install- 
meut  or  aliquot  part  of  tbe  annual  rent  ia  evi- 
donceof  such  understanding,  and  goes  In  aup- 
port  of  a  yearly  tenancy,  and  without  explana- 
tion lo  the  contrary  it  is  controlling  eviriimce 
tor  that  purpose.  Cox  t.  Bint,  5  Bine.  185; 
BUkop  V.  I^noard,  2  Barn.  &  C.  100;  Brayth- 
viayte  v,  nitchr-oO:,  10  Mees.  &  W.  484;  Hatm 
T.  Ijoeaoy,  Ryan  &  M.  855;  Thomat'v.  Packer, 
1  Hurlst.  &  N.  672;  £crd  v.  Oram,  6  C. 
B.  90. 

While  there  may  appear  to  have  beeu  soma 
confiisioD  in  tbe  cases  In  this  Slate  upon  lbs 
subject,  Ibis  doctrine  has  been  more  recently 
recognized.  Btfda-  v.  Snyre,  70  N.  Y.  184; 
Lavghran  v.  Smith.  76  N.  T.  309. 

In  tbe  cases  last  cited,  Ihe  tenants  had  been 
in  possession  more  than  a  year  when  tbe  ques- 
tion arose,  but  bavingKone  Into  occupancy  un- 
der an  invalid  lease,  their  yearly  tenancy  wa» 
held  dependent  upon  a  new  contract,  which 
might  be  Implied  from  tbe  payment  and  ac- 
ceptance of  rent,  and  when^once  created  could 
be  terminated  by  neither  partj  without  the  con- 
sent of  the  other,  only  at  the  end  of  a  year. 
The  contention,  Iherefora,  that  by  force  of  Ibe 
original  agreement  between  tbe  parlies,  aided 
by  the  fact  that  tbe  plaintill  went  iulo  tbe  pos- 
session with  tbe  cnnaeni  of  the  defendant,  is  not 
aloue  Butflcient  to  aupport  an  inference  of  the 
new  contract  requisite  to  create  a  yearly  ten- 
ancy. The  plaintiff  paid  no  rent,  nor  while  he 
was  in  possession  was  any  request  of  or  promise 
by  bim  made  to  pay  any.  He  simply  went  Id 
under  the  original  void  agreement,  and  left 
within  the  year.  There  was  no  evidence  to 
require  the  conclusion  of  tbe  trial  court  that 
the  piainliff  had  assumed  any  relation  lo  Ihe 
premises,  which  charged  bim  with  liability 
other  than  for  use  and  occupation,  during  the 
time  be  remained  in  possession.  The  defend- 
ant's counsel,  to  support  his  proposition  tbat 
the  entry  by  the  plaintiff  with  the  consent  of 
the  defendant  made  him  a  yearly  tenant,  cilea 
Cratke  T.  G/iriitian  U.  Pvb.  Co.,  17  Hun,  819, 
where  it  was  remarked  that  a  parol  lease  for  a 
longer  term  than  one  year  "  opcraied  so  as  to 
create  a  tenancy  from  year  to  year."  If  that 
was  intended  by  the  learned  Justice  as  a  sug- 
gestion tbat  such  a  void  lease  operalod  as  a 
demise  for  one  year,  It  Is  not  in  harmony  wilh 
the  view  of  the  court  in  Lavghrany.  Smith, 
mipra.  That  remark  in  the  Cratke  CaK  was 
not  essential  to  the  determination  there  made, 
as  rem  was  in  fact  paid  for  a  portion  of  the 
term,  nor  can  it  be  assumed  that  it  naa  in- 
tended to  have  the  import  aou^ht  to  be  given 
to  it.  It  must  be  assumed,  upon  autliority 
and  reason,  tbat  a  parol  lease  for  more  than  one 
year  Is  ineffectual  to  vest  any  term  whatever 
in  tbe  lessee  named,  and  that  when  be  gnea 
into  possession  under  It  with  tbe  consent  of  Ibo 
lessor  without  any  further  agreement,  be  Is  a 
lenant  at  will  merely,  subject  to  liability  to 
pay  kt  tbe  rate  of  tbe  stipulated  rent  aa  for  ua« 


Net  Yobk  Codbt  of  Appbaia 


Bartau  t.  Wainmight,  : 


SH 


and  occupctic 
Vt.  88. 

Thia  may  be  converted  Into  a  yearly  tenaocy 
far  a  new  contract,  wbich  nay  be  implied  from 
clrcuroslancea  when  tbey  permit  it.  Wbile 
the  mere  entry  with  ooneeiil  will  not  alone 
jUBtify  it,  a  promiiie  lo  pay  and  a  purpose  mao- 
Ifested  lo  accept  a  portion  of  the  annual  rent 
provided  for  Ly  Ibe  affreemenl  may,  aa  evi- 
dence, go  in  aupport  of  Bucb  a  new  contract 

The  promise  of  the  plaintiff  to  par  one  half 
tbe  rent  was  made  preliminary  to  his  entTy, 
and  was  pan  of,  and  not  distinzulBbable  from, 
Ibe  parol  agreement  witb  tbe  defendant  to  oc- 
cupy for  Ave  yeara  and  pay  one  half  tbs 
rent  for  that  term.  There  doea  not  geem  to 
have  been  any  evidence  to  require  tbe  conclu- 
«on  that  aDV  other  than  sucb  void  agreement 
was  made  Detween  the  partiee,  or  Ibat  tbe 
plaindff  became  olber  than  a  mere  tenant  at 
will  of  the  defendant.  1  Woodfall,  Land,  and 
T.  lat  Am.  ed.  from  18th  Eng.  ed.  221. 

Tbe  other  casta  cited  by  the  defendanfa 
counsel  do  not  support  the  propoeiilon  asserted 
by  him.  There  is  no  opportunity,  upon  the 
facts  found,  or  upon  any  the  finding  of  which 
the  evidence  requites,  to  hold  that  the  defend- 
ant took  and  held  the  leaae  as  irustee  for  tbe 
C'nltCf  as  to  a  portion  of  the  demised  prem- 
,  or  that  a  relation  was  assumed  by  the 
plaintiff  10  the  leitse  between  the  teeaor  and  ibe 
defendant  wbicb  l^ally  charged  bim  witb  lia- 
bility to  the  latter  tor  moneys  paid  by  him 
pursuant  to  It.  Tbe  pirol  agreement  between 
tbem  woa  void  and  ineffectual  for  any  such 

Tlitjii/lgmentihotild  b»  a^rmtd, 
AU  coacur. 
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1.  IftlMp«rlttrDUUioeor»raUraftdeom- 
pWB^a  eoDtrftct  to  trmnaport »  p««a«n- 

^er  la  tempotarUy  suspended  br  a  defect  ia  tbe 
road-bed,  befsenUtlitd,  during- tbe  time  required 
to  overcome  the  defect,  to  all  Uie  rights  at  a  paa- 
UbDKta  upon  a  movlnfr  train,  tnoludlntr  tbat  of 
proteotlon  from  the  willful  mlsoonduot  of  the 
oompsiiT^  oervantB. 

S.  TheporterofKaleeptny ordi»wln§r- 
roon  earT.  wblob  forms  a  part  of  tbe  train  of  a 
latlroad  oompan;  under  a  oontract  with  Ita  own- 
er.  wbo  seUs  separate  tickela  for  privileges  upon 
■uch  can  aod  wbo  Inmlshea  his  own  servantB  to 
collect  tickela  and  aaalat  passeoffera.  Is  tbe  Hervanl 
of  tbe  railroad  compan;.  for  wbose  acU,  done  In 
the  performanoe  of  ■  aontraat  to  carry  a  passen- 
ger, It  Is  responsible,  notwltbitandlng  an;  agree- 
ment  whicb  may  be  made  upon  tbe  subject  be- 
tween the  company  and  tbe  owner  of  tbe  oar. 

S.   Tbt»  qneatloD  mm  to  wbcther  or  not  » 


Afb., 


ptar  wa«  In  Ute  pe^ 
of  hla  dntloB  as  servant  of  a  rail- 
road oompanj  at  tbe  time  be  committed  an  asaault 
upon  a  passenger,  so  as  to  make  the  oompany 
liable  for  bis  act.  must  be  submitted  to  tbe  jury, 
where  tbe  evldaDoe  sbows  that  an  accident  ren- 
derod  It  neoeSEary  for  tbe  paasenser  to  be  trans- 
ferred from  thetralQuponwblchbetookpiiesaiv 
to  another  train;  that  tbe  porter  to  wbom  be  bad 
sarrendered  hla  ticket  and  who  was  tbe  only  per- 
son who  represented  the  oompany  on  tbe  sleep- 
ing oar  assisted  In  making  the  tranafer;  that  the 
paseenfter  demanded  a  return  of  bis  ticket  or  an 
Introduction  to  tbe  persona  In  charge  of  the  new 
train  bo  that  be  mlirht  receive  sleeptnic-car  prlvl* 
levee  thereon  and  that  thereupon  the  porter 
commltLcd  tbe  aseault. 

4>  A  CArrler  la  lls,ble  for  an  nnlaiwftil 
&nd  Impropor  act  and  for  tbe  natural  and 
legitimate  oonsequenoea  thereof,  wbicb  Is  oom- 
mltted  by  Its  servant  towards  Its  passenger  wbllo 
Sucb  servant  Is  engaged  In  perlurming  a  duty 
which  the  oarrler  owes  to  the  pBsscngBr,  no  mat- 
ter what  tbe  motive  Is  which  Incltea  tha  commis- 
sion of  the  act. 

B.  It  ia  no  d«fiHiaa  to  &  aalt  aB^inst  » 
carrier  to  recover  damages  tor  an  asssultcon:!- 
mlttad  by  Iti  servant  upon  a  pasaenger  that  at 
the  ttme  the  anaultwaa  committed  tbe  servant 
had  Bnlshed  the  tomporary  and  particular  service 
which  be  bad  nndertalien  to  render  lo  the  passen. 
Sta,  iX  the  oontiaot  of  carriage  was  not  yet  pci^ 
formed  and  tbe  doty  still  rested  on  tbe  carrier  to 
protect  tbe  passenger  from  the  violence  of  lla 
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APPEAL  by  plaintitl  from  ■  Judgment  of 
tbe  Oenerel  Term  of  the  Supreme  Court, 
First  Department,  afllrming  a  jmigment  of  tbe 
New  York  Circuit  dismissing  Oie  complaint  ia 
an  action  brought  to  recover  damages  for  an 
assault  committed  on  plaintiff  by  defendant's 

Statement  by  Fottor,  /..* 

The  facta  proven  upon  the  trial  were  that 

Riaintiff  purchased  tickets  for  himseK  and  wife 
-om  Geneva  to  New  York  for  a  continuous 
passage  in  the  ordinary  car  upon  defemtnnt's 
nwd,  and  aiso  tickets  for  a  section  in  a  sleep- 
ing car  la  tbe  same  train  from  tbe  porier,  ttiere 
being  DO  other  person  acting  as  conductor 
thereof,  and  paid  him  for  tbe  same.  In  due 
ruu,  he  wotild  have  reached  the  City  of  New 
York  tbe  next  momlDg,  but  upon  awakeninK 
next  morning  he  learned  tbe  train  was  delained 
at  Utica  owing  to  a  washout  near  Amsieniam, 
and  tbe  pleiotlft  with  tbe  other  pa.'-seneers. 
after  waiting  until  nearly  noon,  was  informed 
by  the  porter  of  the  sleeping  car  that  be  waa 
required  (o  take  another  train  to  the  washout 
and  tbere,  after  passing  tbe  washout,  to  take 
still  another  train  to  be  cairled  to  New  York 
City. 

The  porter  took  the  band-baggage  of  plain- 
tiff and  hla  wife  and  conducted  tliem  to  tho 


t  L.  R.  A.  m. 
Bight  of  p 
Mo<<  10  Conolly  v.  C 


Carrier  undertakes  to  protect  pasMngen  from 
violence  and  abuse  of  Its  oflloeis.  Bee  note  toSoatb 
Klortda  R.  Co.  V.  Hhoads  (Via.)  S  L.  H.  A.  731 

A  master  Is  liable  for  tbe  mrtlona  acts  of  bk 
servant.  Bee  nola  to  McCortf  v.  We««m  1L  Telec 
Oo.  (HtauU  1  L.  B.  i 
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The  porter carrflDslbedrln^Bge  or  puceU, 
condut^ed  Ihem  lo  the  sleepioe  care  nhicb 
formed  B  part  of  the  train  plalnliff  was  required 
to  take,  but  not  flndiDg  a  Tscant  Beat  fur  Ibe 
plaiatiS  aod  bia  nife  io  tbe  sleeping  car,  coq- 
dueled  Ibem  into  an  onliriBrr  coacli  forming  a 
part  of  this  train,  and  said  Io  plaiiitiO  very 
likely  anolher  ileeper  would  be  pot  on  to  the 
tiBiD  and  theo  the  plaintiS  could  bave  a  eeat  in 
it  There  were  no  vacant  seats  io  tbiscar,  but 
a  ^ntlemangave  bia  Beat  10  the  plaintiff's  wife, 
and  tbe  plaintiff  remained  Btanding.  The  por- 
ter deposited  their  luggage  at  tbe  end  of  the 
car  near  tbe  door. 

Tbe  porter  then  turned  to  «)  away  from 
plaintiff  and  walked  tonards  the  rear  end  of 
Uie  car.  Plainlitl  then  stepped  after  the  por- 
ter, pulled  hia  Bleeve  aligbtly,  whereupon  tbe 
porter  turned  towardi  tbe  plaintiff,  and  the 
plaintiff  said  to  tbe  povier,  "You  have  mj 
aleepiDg-car  ticXet.  I  have  nothing  lo  show 
on  the  other  aide  of  the  washout  that  I  am  en- 
titled to  Bleeping-car  accommodations.  I  wish 
jon  to  give  me  sometblng  before  you  leave  me; 

S've  me  back  mj  ticket  so  that  I  can  have 
ecptng'Car  accommodations  on  (he  other  side 
of  tbe  wBSbout."  TTie  porter  replied:  "1  keep 
that  ticket  to  show  to  tbe  Company."  Tbe 
plaiatiS  said  to  tbe  porter:  "If  you  cannot  give 
me  that,  then  take  me  to  the  ticket  office  here 
and  tell  them  how  things  are  and  ask  them  to 
give  me  some  check  or  ticket  which  t  can  show 
to  tbe  Gondnctoi  on  the  other  aide  of  tbe  wash- 

The  porter  refused  to  go  to  the  ofBce  with 
the  pUiDtlff  as  requested,  aod  then  tbe  plaintiff 
requested  the  porter  to  make  the  plaiotiB  ac- 
quainted witb  tbe  Bleepiog-car conductor,  who 
waa  going  upon  the  traia,  and  tbe  porter  re- 
plied that  he  would  show  tbe  plaintiff  the  con- 
ductor. Tbe  plaintiff  and  ibe  porter  thereupon 
left  tbe  car,  and  walked  along  by  tbe  side  of 
tbe  train,  and  as  tbey  were  poMlng  along  the 
porter  pointed  out  a  group  of  men  'wearing 
railroad  uniforms,  and  said  "There  fa  the  con- 
ductor." Plaintiff  then  said  to  the  porter,  "He 
does  not  know  me;  take  me  to  him  and  make 
me  acquaioled  with  bim,  and  tell  him  1  am  en- 
tilled  to  a  section  to  New  York."  The  porter 
turned  la  so  away,  saying:  "That  Is  none  of  my 
buflinew.  Plaintiff  then  aaid,  touching  the 
porter  lightly  on  tbe  arm :  "You  roust  not  leave 
me  without  aome  satisfaction  In  this  buBiness." 
The  porter  thereupon  said  "Take  your  hand 
off  me,  or  111  hit  you,'*aQd  struck  the  plaintiff 
a  violent  blow  in  the  face,  knocking  tbe  plain- 
tiff down,  and  rendeiing  blm  nnconecious. 

Theee  acts  were  done  and  declarations  made 
fn  tbe  yard  of  tbe  defendant  at  Utica.  which  at 
the  time  contained  the  depot  and  station,  trains, 
can,  offices  and  employ^  of  the  defendant, 
and  numerous  other  passeugera  who  had  been 
detained  at  this  point  on  account  of  the  waah- 

The  plaintiff  also  Introduced  In  evidence  an 
agreement  between  tbe  defendant  and  the  New 
\ork  Central  Bleeping  Car  Company,  the  pro- 
vislona  of  which  that  bear  upon  Uie  questions 
In  thia  caaa  will  be  referred  lo  in  tbe  opinion, 
and  rested. 

Tbe  defendant  nored  for  a  dismissal  'of  tbe 
complaint  apon  the  gionods  that  the  plaintiff 
bad  made  out  na  catue  of  action  against  the 
8  L.  B.  A,  15 


defendant.    That  the  cauM  of  actfoo  Mated  In 

tbe  complaint  had  not  been  made  out.  That 
the  act  complained  of  was  not  done  within  the 
scope  of  tbe  authority  of  the  person  who  did  . 
tbe  act.  That  Ibe  act  complained  of  was  not 
done  by  any  servant  of  tbe  defendant  within 
thescopeoF  hisoraay  autbotltr  be  had.  That 
the  actcomplainedofwaanot  done  by  any  serv- 
ant of  tbe  defendant  while  encaged  la  per- 
forming any  duty  which  the  defendant  owed 
to  tbe  plaintiff.  That  Ibe  act  complnined  of 
was  not  an  act  to  be  foreseen  or  provided  or 
guarded  against  by  the  defendant. 

Mr.  Hugh  14.  Cole,  for  appellant: 

Plaintiff^  assailant  was,  for  all  purposes  of 
thin  action,  tbe  servant  of  tbe  defendant 

T/wrpt  V.  Nea  York  Cent.  diU.R.B.  Co.  78 
N.  Y.  402:  KwA  v.  New  York  Ctnt.  £  B.  R. 
R  Co.  10  Cent.  Rep.  478, 108  N.  Y.  80;  (leM- 
land,  C.  0.  (£  I.  Jt.  Co.  v.  Walrath.  88  Ohio  8t. 
481;  Kinilfs  v.  Zain  Sliort  A  M.  8.  R.  Co.  123 
Mass.  ,^4;  Feitrui/lmnia  Co.  t.  Boy,  102  U.  B. 
457  (26  L.  ed.  144i. 

Tbe  assault  having  been  committed  during 
the  course  of  tbe  contract  of  carriage  by  one 
who  had  beeo  intrusted  with  some  porlicipaCioa 
in  the  ezeculioa  thereof,  the  defendant  is  lia- 
ble. It  was  not  necessaiy  to  prove  that  tha 
servant  was  acting  within  the  scope  of  his  au- 
thority. 

Sleaart  t.  Brooklyn  A  C.  R.  Co.  BO  N,  T. 
688;  PuniifylKinia  B.  Co.  r.  Yanditer,  42  Pa. 
SCO;  m«U>  V.  Clark,  1  Cliff.  14B;  Craker  v.  CM- 
eago  &  If.  W.  R.  Co.  86  Wis.  667;  Tmrt  Haula 
it  I.  R.  Co.  V.  Jaekton,  81  Ind.  21;  Fteplet  v. 
Bntntaidk  A  A.  B.  Co.  60  Ga.  283;  MeEinleg 
V.  C/iieago  <t  IT.  W.  R.  Gb.  U  Iowa,  814;  C/il 
eago  A  R  B.  Co.  ■v.  Flscman,  103  HI.  B48; 
mT/ant  v.  Rick,  106  Mass.  180;  Goddard  v, 
Omnd  Trunk  R.  Co.  S7  Me.  213;  S/im-tt]/  T. 
Billing;  8  Bush,  147. 

Even  if  in  fact  at  tbe  time  of  tbe  assault  the 
porter  was  not  eai^Hged  In  performing  any  duty 
imposed  upon  him  by  tbe  defendant,  if  third 
persons  bad  a  right  to  infer  from  the  elrcum- 
siartces  that  he  was  so  engaged,  tbe  defendant 
Is  liable. 

1  Shearm.  A  Redf.  Neg.  §  118;  Touttff  v. 
RoberU.  21  Jonea  &  S.  448;  B<inkof  Bataviat. 
Nea  York,  L.  E.  <£  W.  B.  Co.  7  Cent.  Itep,  822. 
lOa  N.  Y.  201;  WalA'v.  UaHford  F.  Ini.  Co.  78 
N.  Y.  6;  Imaaon  v.  Jftw  York  Cent.  A  B.  B. 
a  ttJ.  M  N.  Y.  386. 

Tbe  question  whether  tbe  porter  was  so  en- 
^aged,  or  whether  the  plainliff  bad  a  right  to 
infer  (bat  he  was  so  engaged,  at  the  time  h« 
comuntted  the  assault,  abould  bave  been  tub- 
mitled  to  the  ]ury. 

Hart  V.  UvdMn  Riwr  BHdgt  Co.  80  N.  T. 
822;  Jatkton  t.  Second  Att.  B.  Oo.  47  N.  Y. 
274. 

Tbe  case  Is  precisely  tbe  same  as  if  tbe  blow 
bad  been  struck  on  the  tralu. 

Bherley  v.  BiUirgi,  8  Bush,  147;  FupU$  ». 
Bruntteiek  A  A.  B.  Co.  60  Qa.  282. 

Mr.  Frank  IiooioiB,  for  respondent: 

Defendant  undertook  to  protect  the  plaintiff 
against  any  injury  arising  from  the  nefligenco 
or  willful  misconduct  of  Its  servant*  only  while 
they  were  engaged  in  performing  a  duly  which 
tbe  defendant  oned  to  tbe  plaintiff. 

SUwart  V.  Brooktv»  A  C.  B.Ot.Vi  N.T. 


i.  Google 


P«tt«r,  J.,  delivered  ibe  opinioD  of  tbe 


The  defendant  was  under  contract  obll^ 
Hons  to  transport  the  plaiuliS  with  bis  wife 
from  Geneva  to  the  City  of  New  York,  and  it 
liad  entered  upon  the  performaDce  of  tbe  coo- 
tract,  when  further  perfonnflnce  waa  tenipo- 
larily  auspeoded  uoUl  tbe  defendant  could 
make  arrangemeats  to  overcome  the  dilQculty 
and  obatruciion  caiued  by  tb«  washout  of  ft« 
load -bed. 

Wbjie  this  was  beiDg  done  tbft  plalntlB  nas 
a  paasPDger  of  UiedefeudautaDd  entitled  to  all 
the  rigbta  wfaicb  pertain  to  a  paHseneer  upon  a 
^In  moving  towards  the  point  or  deatinalion 

rifled  in  the  contract  of  carriage.  Among 
□bligationi  which  such  a  contract  impoaea 
upon  the  carrier  are  "  to  protect  tbe  passeDsei 
against  any  injury  from  negligence  or  wDllul 
misconduct  of  its  servants  While  performing 
the  contract  and  of  hia  fellow  paa&engere  and 
itrangera,  so  far  as  practicable,  to  treat  him 
letpcrlfully  and  to  provide  him  with  tbe  usual 
accommodationa  and  an;  informallon  and  fa- 
cilities necessary  for  the  full  performance  of 
the  contract  upon  tbe  part  of  tbe  carrier.  And 
these  obligations  continue  to  reet  upon  the  car- 
rier, il«  serrantfi  aud  employes  while  such  con- 
tract conliauee  and  is  in  process  of  perform- 
ance." Thorpe T.  Nea  Yvrk  Cent.  AIL  R.  B. 
Co.  78  N.  T.  *03;  St«aart  v.  Broollm  A  0.  R. 
Co.  90  N.  Y.  588:  PaTtont  v.  Nea  Tort  Ceiit, 
a  H.  R.  R.  Ce.  118  N.  T.  855, 8  L.  R.  A.  683; 
Thompson,  Car.  BO;  PitMurgh,  O.^Sl.  L.R. 
Co.  V.  Kroutt,  80  Ohio  St.  322. 

There  cannot  be  any  serious  question  that 
sncb  are  the  ordinary  duties  and  oLligations 
between  Ibe  patseneer  and  the  carrier. 

Tbe  relation  of  tbe  plaintiff  and  defendant 
being  that  of  passenger  and  carrier,  with  the 
duties  and  obligations  (o  each  other  resulting 
from  such  retation.  these  questions  arise  and 
require  conaideration  in  tbe  delermlnatfoa  of 
this  case;  Was  the  sleeping-car  porter  the 
■gent  of  tbe  defendantT  And  If  so,  was  he  en- 
g:iged  In  tbe  performance  of  bis  duties  as  such 
aneut  at  the  lime  of  iufliciing  tbe  blow  upon 
the  plaintiST 

Tbe  "Dswer  to  tbe  first  question  Is  that  the 
poi  ler  of  a  sleeping  or  drawing  room  car,  even 
in  i?BSe*  where  ILere  Is  a  contract,  like  tbe  con- 
tract put  in  evidence  by  tbe  plaintiff  in  this 
case,  uetween  ttie  railroad  company,  which 
■ells  a  psBBBge  ticket  in  its  ordinary  coaches  to 
a  passenger,  and  tbe  proprietors  of  a  sleeping 
car.  who  sell  a  ticket  to  the  same  passen.eer  for 
a  scat  and  lierlb  in  a  sleeping  car  running  in 
tbe  same  train,  is  the  servant  of  the  railrotid 
company.  Tbis  question  has  been  definitely 
settle-l  by  tbe  hit;Le8l  roarl  in  this  State  and  of 
the  Uniied  Stales.  T/iorpe  v.  Jfem  Terk  Cml. 
<£  I/.  If.  R  Co.  78  N.  Y.  406;  Fenntj/luinia  Co. 
*.  Itoff,  102  D.  8.  4B1  [26  L.  ed.  1*1], 

Tbe  cojitracta  in  those  two  cases  are  In  all 
.  fs-^pu'Int  rt siiects  like  the  contract  in  this  case. 
Tbe  railroad  compnny,  in  those  cases  as  In  this 
ca-e,  did  not  own  ibe  drawing-room  or  sleeping 
car.  Nor  did  It  hire  or  pay  the  porter.  Tbe 
coiiitacl  required  that  the  servants  employed 
by  tbe  sleeping-car  company  should  be  accept- 
a  U  to  tlie  Railroad  Company,  with  other  stip- 
ulniions  of  a  correlalive  character  not  necesaary 
to  be  specified. 
SL.U.A. 


KT  or  A.PPJU.LS.  JTbb., 

In  those  cawa  It  was  held  that  the  law  wiU 
not  permit  a  railroad  company  engaged  in  tbe 
business  of  carrying  persons  for  hire,  through 
any  device  or  arrangement  with  a  sleeping-car 
company,  wboee  cars  are  used  by  tbe  railrcttd 
and  constitute  a  part  of  ita  train,  to  evade  the 
duty  that  is  imposed  upon  It  by  law.'and  that 
tbe  defense  that  tbe  porter  was  not  the  servant 


to  the  railroad  company,  or  ratber,  In  the  lan- 
guage of  Jve^e  Andiews,  "  thai  the  persona  in 
charge  of  tbe  drawing-room  car  arc  to  be  re- 
garded and  treated  in  respect  to  their  de^ings 
with  passengers  as  the  servants  of  tbe  defend- 
ant (tbe  railroad  company)  and  that  the  de- 
fendant is  responsible  for  their  acts  to  tbe  same 
extent  as  if  they  were  directly  employed  bjtba 
company." 

And  tnis  court  in  the  same  case,  Tierjte  t. 
Nine  Twk  Otn(.  i  B.  R  M.  Oo.,  lupra,  holds 
that  the  Act  of  1858,  cbap.  136,  Introduced  by 
tbe  plaintiff  in  tbe  case  under  consideration , 
authorizing  railroad  and  sleeping  and  drawing- 
room  car  companies  to  make  contracts  ol  that 
cbaracler,  carefully  provided  that  it  should  not 
be  construed  to  exonerate  tbe  railroad  company 
from  the  payment  oF  damages  for  injuriea  in 
the  same  way  and  to  tbe  same  extent  as  If  the 
cara  were  owned  and  provided  by  the  railroad 
company. 

These  cases  bold,  as  matter  of  law,  that  the 
porter  of  tbe  sleeping  car  is,  intbeperformanc* 
of  the  duties  and  obligations  of  the  railroad 
company  under  its  contract  to  carry  a  passenger, 
the  servant  of  tbe  railroad. 

Tbe  second  of  tbe  above  questions  is,  Waa 
the  sleepIng-CBT  porter  engagM  In  the  perform- 
ance of  bis  duties  as  such  atrent  at  the  time  of 
inflirting  the  blow  upon  the  plaintiff?  That 
question  must  In  tbIs  and  similar  cases  depend 
upon  tbe  evidence,  and  must  be  determined  by 
the  jury.  The  office  of  the  court  is  to  deter- 
mine what  facia  are  proper  lo  be  submitted  to 
theiury  for  its  determination  of  that  question. 

We  Uiink  the  evidence  in  tbis  case  should 
bare  been  submitted  lo  the  Jury.  The  evi- 
dence was  to  this  effect:  that  the  defendant  bad 
contracted  to  carry  tbe  plaintiff  to  New  York; 
that  contract  bad  not  been  performed  but  was 
in  process  of  performance;  that  the  porter  waa 
actually  engaged  In  tbe  performance  of  serv- 
ices to  that  end;  that  owing  to  tbe  interrup- 
tion of  the  train  upon  which  tbe  defendant 
carrying  tbe  plaintiff  lo  his  deatlnation.  it 
me  necesaaiy  to  transfer  Ibe  plaintiff  lo 
another  train;  thsi  tbe  porter  so  Informed  plain- 
tiff and  was  transferring  the  plaintiff  to  tbe 
other  train  with  his  luggage;  that  tbe  porter 
waa  tbe  person  of  whom  tne  plaintiff  purchased 
and  paid  for  his  seat  and  berth  and  to  'whom 
the  plaintiff  had  surrendered  it  upon  demand. 
and  was  in  short  tlie  only  person  with  whom 
the  plaintiff  bad  any  business  relations  upon 
tbe  train,  and  was  tbe  only  person  who  repre- 
sented tbe  defendant  or  whom  the  defendant 
had  in  any  manner  put  forward  or  presented 
in  tbesleepioecarto  perform  theduty  and  serv- 
ice which  tba  defendant  owed  tbe  plantiB. 
Cpon  these  and  other  facts  developed  upon 
the  trial,  tbe  question  sbould  have  oeen  sut>- 
mltled  lo  the  juiy  whether  or  not  tbe  porter 
waa  not  at  thli  tfaie  aod  down  to  tlw  act  of 
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■triking  ibe  plaintiff  tbe  KiraDt  of  tbe  defend- 
ant. Buffett  T.  Trvy  <£  B.  B.  Go.  40  N".  Y.  168; 
Tinitesi  T.  R-ibtrU,  21  Joues  A  S.  446-147;  Alt- 
horf  T.  ffolfr,  22  N.  T.  855;  haaeton  v.  New 
York  Cent.  A  fl!  i?.  it  Oi.  W  K  T.  27a 

But  it  ia  urged  tbat  if  tbe  porter  was  aa 
ter  of  law,  or  If  tbe  Jury  bad  found  upon  Hucb 
■ubmiEsioD  aa  matter  of  fact  that  tbe  porter 
nan,  the  servant  of  tbe  defendant  at  tbe  time 
and  place  of  ttribiog  tbe  plaintiff,  the  striking 
was  wiUtul  and  m^iciouj  upon  the  pnrt  of  Itie 
porter  and  beyond  the  icopo  of  hta  employ- 
ment; and  further,  that  tbe  porter  had  flniabed 
the  aerrice  be  was  performing  for  defendant 
towarda  the  plaintiff  and  that  tbe  defendant 
owed  tbe  plaintiff  no  further  duly. 

I  need  not  atop  to  discuss  the  contention  that 
the  master  ia  not  liable  for  tbe  willful  and  ma- 
licious acta  of  a  lerrant  of  a  carrier  towards 
or  upon  a  passenger.  Tbe  case  otSlaieart  t. 
Brooklyn  &  C.  B.  Oo.,  90  N.  T.  58b,  aetlles 
tbat  question  against  the  defendant  In  tbis  case. 
In  Ibnl  Jvdge  Tracy  aays:  "Bj  tbe  defend- 
ant's contract  with  tbe  pluiatifl  it  bad  under 
taken  to  cairy  him  safely,  and  to  treat  him 
letipectruOy,  and  while  a  common  carrier  does 
not  undertake  to  insure  sfatnst  any  injury 
from  every  possible  danger,  ne  does  undertake 
to  protect  tbe  passengers  a^-alnat  any  injury 
from  the  negligence  or  willful  misconduct  of 
its  servants  while  engaged  in  performing  a 
duty  which  tbe  carrier  owea  to  the  passenger. 
A  cotnmon  carrier  ia  bound  so  far  as  prscli- 
cnble  to  protect  his  passengers.while  being  con- 
veyed, trom  violence  committed  by  stmnpeia 
and  CO- passengers,  and  be  undertakes  abao- 
lotely  to  protect  them  against  the  miscoaduct 
of  its  own  servants  engaged  In  executing  the 
contract,"  or,  as  olberwiaie  therein  expressed, 
"from  an  assault  committed  upou  a  [msseneei 
by  a  servant  intrusted  wiib  tbe  execution  of  a 
contract  of  a  common  carrier."  Weal  v.  i\in- 
ama  R.  Co.  17  N.  T.  863. 

These  and  numerous  other  cases  hold  that 
no  matter  what  tbe  motive  Is  which  Ineilcs  the 
aervaDl  of  (he  carrier  to  commit  an  unlawful 
or  improper  act  towards  tbe  passenger  during 
the  existence  of  tbe  relation  of  currier  and  pas- 
•enger,  the  carrier  is  liable  for  tbe  act  and  its 
natural  and  legitimate  consequences.  SiUtov. 
aark,  1  CliEf.  145:  Groi.  v.  JPoioer,  1  Met  688; 
Voddard  T.  Graiui  Trunk  R.  Co.  87  Me.  202,  3 
Am.  Rep.  39;  Orattr  v.  Ckicngo  AN.W.H.  Oo. 
86  Wis.  6.">7,  17  Am.  Rep.  504;  CkioMO  dt  E. 
B.  Co.  T.  FUxman.  108  lU.  S46. 

It  is  also  urged  in  behalf  of  defendant  tn 
this  case,  tbat  the  porter  bad  performed  all  tbe 
duties  which,  as  tbe  servant  of  tbe  defendant, 
he  owed  to  tbe  plaintiff.  I  think  this  view  of 
the  situation  and  oblinlions  of  tbe  parlies  in 
this  case  is  entirely  loo  narrow  and  is  unten- 
able. 

The  contract  of  carriage  between  the  plain- 
tiff nnd  defendant  was  but  partially  performed, 
and  was  in  tbe  actual  procesa  of  performance. 
The  plaintiff  hsd  been  waiting  through  the 
forenoon  to  enable  tbe  defendant  to  make  the 
necessary  amngetneDts  to  complete  its  con- 
tract of  carriagie.     The  arrangement  made  by 


such  train.  It  was  necessary  tbat  the  plalnliS 
should  be  informed  of  tbis,  and  tbat  be  with 
his  luggage  should  be  transferred  to  such  other 
train.  Tbe  porter  was  attending  to  tbis  duty, 
and  to  tbat  end  had  placed  the  plaintiff  in  an 
ordinary  cw  to  resume  bis  Journey.  If  the 
plaintiff  bad  been  injured  by  any  negligence 
or  miscoaduct  of  tbe  defendant's  servant,  or 
from  a  defect  in  tbe  delendant's  railroad 
grounds  or  wn]kB  or  yard  wbile  waiting  the 
making  up  and  taking  of  tbe  extra  train,  tbere 
could  be  no  question  as  to  the  liability  of  the 
defendant  therefor.  Cl»»sman  v.  Long  lalanA 
R.  Co.  9  Hun,  618,  efflrmed  in  73  N.  T.  808; 
Pariont  v.  Jftie  York  Gent.  A  H.  R.  R.  Oo.im 
M.  Y.  85H,  8  L  R-  A  683. 

The  passenger  is  entitled  to  all  necessary  in- 
fohnetiou  to  caabie  him  to  pursue  bh  journey 
with  safely  and  despatch,  nnd  be  has  often 
been  held  guilty  of  contributory  negligence, 
relieving  the  carrier  from  liability,  for  his 
omission  to  make  such  inquiries.  Biner  y. 
Great  Wettern  S.  O.  L.  R.  8  Ezdi.  150,  eiteij 
in  Tiote  to  the  opinion,  Uvlbtrt  r.  J/eui  York 
Cent.  R.  Cfa.  40  nT  Y.  154. 

If  it  Is  the  duty  of  the  passenger  to  make  In- 

auiry,  it  is  the  corresponding  duty  of  ibe  car- 
er to  give  the  information  sought.  The  por- 
ter bad  ugdertakeu  to  f urniBb  such  information 
to  the  plaintiff,  or  to  Introduce  him  to  tbe  con- 
ductor of  the  sleeping  car  for  tbat  purpose, 
and  wbile  so  engaged  hod  refused  to  complete 
the  work,  and  struck  plaintiff  tbe  blow  com- 
plaioed  of. 
Aa  we  have  seen,  tbe  defendant  owed  tbe 

Plaintiff  tbe  duty  to  transport  bim  to  Neir 
ork,  and  during  its  performance  to  care  for 
bis  comfort  aud  safety.  This  duty  of  protect- 
ing the  personal  safety  of  tbe  passenger,  and 
promoting  by  every  reasonable  means  tbe  ac- 
complish mcut  of  bis  journey,ls  continuous,  and 
embraces  other  attentions  and  services  than  tbe 
occasional  services  required  in  giving  the  pas- 
senger a  seat  or  some  temporary  accommoda- 
'"'""  Heoce  whatever  is  done  by  the  carrier 
\  servants  which  interferes  with  or  injures 
tbe  health  or  strength  or  person  of  the  traveler, 
or  prevents  the  accomplishment  of  his  journey 
in  tbe  most  reasonable  and  speedy  msuuer,  is  & 
violation  of  the  carrier's  conlnuA,  and  he  must 
be  held  responsible  (or  It. 

The  idea  that  the  servant  of  a  carrier  of  per' 
sons  may,  in  tbe  intervals  between  renderiug 
personal  services  to  the  passenger  for  his  ac- 
commodation, assault  the  person  of  the  pas- 
senger, destroy  bis  consciousness  and  disable 
him  from  further  pursuit  of  his  journey,  is  not 
— nsislent  with  tbe  duly  that  tbe  carrier  on-es 

the  passenger,  and  is  little  less  tbao  mon- 

Wbile  this  general  duty  rested  upon  the  de^ 
fendflnt  to  protect  the  person  of  the  passenger 
during  tbe  entire  performance  of  the  comruct, 
it  signilies  but  liUfe  or  nolhing  whether  tha 
servant  bad  or  had  not  completed  the  tem- 
porary or  particular  service  he  was  perform- 
ing, or  bad  completed  tbe  performance  of  it, 
when  tbe  blow  was  struck.  Tbat  blow  was 
'iven  by  a  servant  of  tbe  defendant,  wbile  the 
lefeadant  was  performiug  its  contract  to  carry 
safuly  aud  to  protect  tbe  person  of  tbe  plain- 
llff,  and  was  a  violation  of  luch  contncL 
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Hence,  w«  tlilnk  (be  court  ihoald  not  bsve  |  performaDM  of  bis  dutict  m  tie  defendinft 
dismiBsed  ibe  complaiDt,  but  ibould  b&ve  sub-  agent  nlien  the  blow  ita*  Inflicted, 
mltted  tbesB  (acts  and  tbe  clicumstaticea  at-       Tie  judffmmt  thould  be  reverted  and  a  nem 
tendine  the  blow  to  the  Jury,  upon  the  qiiea- 1  trieU  granted,  mlA  eoilt  to  aiiuii  t&»  event, 
tton  wbttlber  oi  not  the  porter  vaa  In  the '     All  concur. 


DTDIASA  SUPREME  COURT. 


William  A.  FEELLB.  Jt. 
( Ind.....! 

1.   An  ineiunb*nt  of  an  oflIo«,  wliOM  de- 
murrer to  a  oomplalut  disputing  hia  title  tbereto 
hag  been  auMalned  by  the  trial  court,  la  uot  de- 
barred from  aettiDs  up  by  war  of  auBwer  a  f" 
ferent  olalm  of  title  to  tbe  offlce  than  the  one 
ready  conaldered.  In  (nae  of  the  reversal  and 
maudlnr  of  the  oaiua  br  tbe  supreme  court.  If 
In  cood  faith  bellevea  be  haa  a  different  tlUe  aad 
haa  not  yet  addreaaedan  anawer  to  the  complaint 

e.  No  Ta.Ud  ftppoU)tme>t  can  be  mmde 
to  an  olBce  in  poaKealon  of  an  inaumbent 
vboee  term  haa  not  yeteiplred;  and  the  aurren- 
derof  the  olBoe  by  the  prior  Incumbent  to  the 
appointee  Till  oonfer  upon  him  no  title  thereto. 

S,  There  eaji  bo  no  vaJUd  »ppoliitmeat 
to  an  office  bo  lonK  ar  tte  appoin  tlnir  power  la  not 
called  into  eierolaa. 

SoTm.^AppoliUni«nt  U>  ofia. 


Al'poIntmenU  to  olBaa,  by  vhomaoerer  made,  are 
fntrindoilly  eieouUre  aota.  Stat*  y.  Barbour,  • 
New  BnK.  Kep.  WS,  S8  Conn.  70. 

An  appolntmiint  la  complete  irhen  the  latt  aot  re- 
quired of  the  appolntln  ■  po  wer  has  been  performed. 
Ibid. 

The  prOTlBlon  of  lud.  Cooat,  art.  IS,  I  1,  that  all 
oDIaan  Hhon  appolntmecta  sie  not  otIierwiH)  pro- 
vided for  in  Che  Conatltutloa  "aball  t>e  ohoaen  In 


•or! bed  by  law,"  while  giving:  the  Legislature  power 
to  nuke  laws  leaulatlng  appointments,  does  not 
Slve  it  power  Itself  to  ohooae  the  oQloere.  State  v. 
Peelle,  in  Ind.  i/K;  Bute  v.  Hyde,  aupro. 

The  Leglalature  cannot  del^ate  the  power  to  one 
•tate  officer  to  appoint  another  state  otBoer.  Blate 
V.  Byde.  aupro. 

He  term  "vacancy"  applies  to  an  exlatlng  ofBoe 
without  an  Incumbent,  ultbuugh  it  has  never  been 
mied.    IIsBlectlonatDl«Ulot  Jud((ca,ll  Colo.  STB. 

By  the  appointmeat  Of  a  suoceaaor,  the  appolnt- 
Idk  power  reooRnlies  the  faot  that  a  vacancy  haa 
occurred.  UoQee  v.  Bute,  1  WeaL  Hep.  US,  108  Ind. 
4U. 

If  a  vacancy  In  tlie  office  of  county  treasurer  ia 
left  by  the  chanite  of  tbe  time  of  beglnalnK  the 
term,  the  power  to  All  it  Is  in  the  board  of  county 
eommlsslonera,  uuder  Colo.  Const.,  art.  U,  I  1.  Be 
Bouse  Bill  No.SS  (Colo.)  Ilea.  Term,  ISSa. 

The  governor  of  Indiana,  in  caae  of  vacancy  In  a 
Hate  office,  can  moke  an  appointment  until  the 
next  general  election,  when  the  people  may  elect 
■n  Incumbent  to  tbe  office.    Rtate  v.  Hyde,  lupro. 

Under  Colo.  Const.,  art.  4,  If  A,  providing  that  the 
governor  shall  appoint,  with  the  oonaent  of  the 
Senate,  n'l  oBlcenwhoae  (appointment  or  election 
8L.KA. 


,  4,  HeeordJioftbaoBlGtmlaetaaftliegOT^ 
emor,  which  are  kept  in  a  public  office,  ai« 
oompetent  evidenoe  upon  the  queaUon  of  the  ti- 
tle of  a  petaon  to  an  olBoe  which  he  claimi  under 
tlie  governor^  oommleelon, 
8.  Aaomiiil*alon^v«iibyth«(ov«nior, 
who  haa  power  to  appoint  inoumt>euta  to  a  cer- 
tain office.  authoriaJng  a  penon  to  serve  in  suiA 
office,  which  exprcealy  redtea  ttiat  inch  person 
dertveshlsclalm  of  title  froman  election  by  the 
LegialBture  and  la  commissioned  for  that  reason, 
dofs  not  give  the  person  a  valid  Utle  to  the  offioa 
aa  the  governor's  appointee. 

(SIHatt,  J.,  and  UOeriia,  Oh.  J.,  dlnentj 
(Kay  U,  USD.) 

APPEAL  br  relator  from  &  judgment  of  tba 
Circuit  Couit  For  Herion  County  in  favor 
of  defeadant  In  a  proceeding  by  infoimatloo  to 
obtain  possesslou  of  a  certain  offlce  la  posse*- 
alou  of  defeudant,  who  was  alleged  to  have  no 
title  thereto.  Reteried. 
The  facts  are  full;  stated  in  the  oplalona. 

is  not  otherwise  provided  for.  the  oonaent  of  the 
Senate  ianot  required  wbere  the  appointment  of 
offlceiB  li  ezpi«as]y  conferred  by  statute  upon  tha 
governor  alone.  iCe  Question  Propounded  by  the 
Governor  (Colo.)  March  a.  IBM. 

Tbe  governor's  commlnlon  ts  merely  prima  bid* 
evidence  of  the  tac\»  recited  therein.  State  v. 
Chaptn,.*  Wcat.  Rep.  K,  110  Ind.  t!%. 

An ''  ..er  appointed  by  the  governor  to  All  a  va- 
oauoy  will  hold,  not  for  the  remainder  Of  the  term, 
tnit  only  until  the  quallQoatlon  of  a  successor  ohoa- 
en at  the  next  enaaing  general  election,  to  be  held 
in  aocordanoe  with  Fla.  Const.,  art.  18, 1 R.  Tacaik- 
dce  In  Bleotlve  County  Otllcea  (FlaJ  Jau.  IS,  188*. 

An  Illegal  appointment  to  fill  an  assumed  vncanoy 
oonten  no  proleotlon  on  tba  appointee,  when  coup* 
led  with  a  prior  removal  in  the  eierclae of  quasi  ]n< 
dlolal  dlBcietion.  Mlohols  v.  HaoLean,  t  Oent.  Bep. 
WO,  101  S.  Y.  tlM. 

The  legality  of  an  offloer's  appointment  cannot 
be  collaienlly  atta^ed,  Btala  t,  Br(iaka,W  I«. 
Ann.  8IT, 

(Ulcer  de  (aotcb 

If  the  Bucoeasor  in  offloe  Is  not  appointed  tn  coi^ 
formity  with  the  law,  the  incumbent  will  oontlnua 
in  office,  notes  a  mere  da/octo  officer,  but  at  offiov 
dejure.    Bmoot  v.  SomervlQc.  MMd.  88. 

One  cannot  be  a  d<  laeto  officer  unleaa  he  is  act- 
big  aa  Buob  under  oolor  ot  having  been  rightfully 
elected  ot  appointed.  Bast  Norway  Lake  N.  B.  Ii. 
Church  V.  Halvorson  (Minn.t  Feb.  10,  IStO. 

Since  tliere  can  ba  no  such  thing  aa  an  officer  da 
/acts  when  there  la  do  office  to  fill,  a  person,  al- 
though acting  to  good  faith,  oanuot  be  an  officer 
at  facto  where  the  vacanoy  caused  by  tbe  expira- 
tion ot  hia  term  has  been  flllad  bj  the  election  at 
another.  Bute  v.  I^ne  IB- 1.)  Oot.  le,  USk 
IMoI  oT  Mils  ta  ojnes. 

The  proper  proceeding  to  try  a  title  te  an  offioa 
Is  b7  qua  uominCo,  not  certiorari;  but  II  only  Mm 


Sm  alM  12  L.  R.  A.  208, 864. 


State,  ex  rel.  Wobbil,  t,  Fbblia 


88» 


Xettn.  LodIb  T.   Mlohener,  Ally-Qen., 


Caatpbell,  for  appellant: 

A  commission  doca  not  conKituta  the  offlclal 
tilie,  but  is  merely  a  certificate  oC  -aaeb-tftler 
Wbere  it  ceitifles  tbat  tbe  penoD  comminioDed 
derived  Itla  title  fiom  some  other  source  than 
■ppoiDtment,  it  la  abaolaluir  concloslTe  e*l- 
deace  Uiat  sacb  peram  was  not  appointed. 

Jfarbttrj/  t.  Madi*m,  S  U.  S.  1  Crancb.  1S6 
(3  L.  ed.  U«):  United  State*  t.  L»  Baron,  fiO  U. 
8. 19  How.  78  (IS  Ij.  ed.  CaT);  Stofa  t.  .a«tw, 
48  Ark.  86. 

ThH  dicumatances  under  which  It  was  la- 
med may  be  shown  in  order  to  explain,  estab- 
lish or  overthrow  the  title  to  whlcD  such  com- 
mission does  cettirj. 

T/i<mipton  T.  Slats,  21  Ala.  BS;  &nta  t.  At- 
iev),  43  Ark.  B6i  StaU  t.  Ohapin,  S  West.  Rep, 
S8.  110  Ind.  378. 

An  appoiDlment  la  not  valid  when  made 
wbile  an  officer,  under  good  title,  Is  occupying 
tbe  office. 

StaU  r.  Harrittm,  18  West.  Rep.  870,  IIR 
lod.  438. 

Mr,  Addlaan  C.  H»rrla>  also  for  appel- 
lant: 

One  man  cannot  hold  the  same  ofBce  at  the 
nme  time  under  i«o  adverse  claims  or  titles  or 
•ourccB  of  power  or  aulbority.  The  rlRbls  or 
titlea  are  not  concurrent,  and.  the  choice  be- 
tween tbem  being  once  made,  tbe  right  to 
follow  the  other  Is  forever  gone. 

Budermund  Y.  Clark,  \&S.  Y,  867. 

The  c&ge  is  analogous  to  those  Jn  which  tbe 
ti^ht  to  oecupT  incompatible  offices  waa  d«-. 
Died,  In  which  it  haa  been  ruled: 


That  the  acceptance  of  the  second  office  fp" 
faisto  vacates  the  first. 

Mechem,  Pub.  Oft.  §  425.  and  caaea  dted: 
Bex  T.  Trelavmsy,  S  Burr.  ISIG;  Milvmrd  v. 
TAatcher,  S  T.  R.  81;  Bex  v.  Tittard,  9  Bam.  * 
a.  41S;  Peopk  t.  Hanifan.  9S  lU.  420;  iblta 
7.  Kertin.  2  West.  Rep.  670,  106  Ind.  226. 

That  the  acceptance  of  a  second  office  is  con- 
olusive  of  the  officer's  electloD  to  hold  that 

Hechem,  Pub.  OfF.  g  436;  Blats  v.  Brinktr- 
Itcff,  66  Te«.  +'5 ;  StubSt  v.  Lee,M  Me.  IBS,  IS 
Am.  Rep.  862;  Van  Ortdall  v.  Ouard,  S  HIU, 
243. 

That  the  best  evidence  ot  tbli  acceptance, 
whlcb  la  the  election  to  bold  the  second  office. 
Is  tbe  QuaMcation,  by  taking  oath  and  giving 
bond  If  any  is  required  by  law. 

Mechem,  Pub.  OCC.  g  S60;  Smith  t.  Moon, 
M  Ind.  2U. 

Mtttrt.  McCnllonch  A  HBrlan  asd 
StaAton  J.  PeeUa  for.  appellee. 

Berkshire,  ,7.,  delivered  the  opinion  of  tbo 

This  is  the  second  time  this  cose  has  been 
in  this  court.  State,  ex  rel.  IfomK,  v.  PeeUe, 
lai  Ind.  4115. 

Wbeu  ihe  case  was  first  before  tbe  circnlt 

court  Judgment  was  rendered  for  tbe  appellee 
upon  a  demurrer  to  tbe  complnicl.  From  the 
judgment  bo  rendered  an  spptal  was  ptisseculed 
to  tills  court.  Id  this  court  tbe  Judgment  was 
reversed,  and  tbe  cause  remanded,  with  direo- 
tlouB  to  tha  court  below  (o  overrule  the  demur- 
rer to  tbe  complaJDt.  When  tbe  cause  agaio 
came  before  the  circuit  court  the  appellee  an- 
swered in  two  paragrapbsL  Tbe  first  paragraph 


aiEnlnst  one  wbo  bas  been  !□  actual  poflse^on  and 
user.  State  v.  Camden  Co.  1  Cent.  Rep.  188,  IT  N, 
J.  K  IH:  People  r.  Rlordan  (MIcli.l  Feb.  1, 18S9. 

Tn  Hlchlfran  quo  uarranto  Is  the  only  way  to  try 
title  to  offloe  flnallr  and  coaoluslvelr.  Frey  v. 
Hlchle,  13  West  Bep.  UT.  66  Mich.  8S3. 

In  Texas,  bowerer,  It  ta  not  the  only  method  to 
be  putflued  tor  die  recovery  of  an  office.  Thn  right 
to  an  ofllce  may  bedetermlced  la  an  ordinary  civil 
aolt  brouvbt  directly  by  the  claimant  OKaloat  the 
party  In  poaseesloo.  lIoAllen  v.  Bhodee,  65  Tez. 
SO. 

Quo  irarronlo  will  not  He  when  an  offloe  Is  ya- 
eant,  Blohols  T.  MBoLeoji,aCent.Rap.B00,101N. 
Y.  526:  SUte  t.  McCullough  (Neb.)  July  8, 1888; 
Williams  V.  Clayton  (Utah)  March  8, 1889. 

Conoedlng  that  tne  rlsbt  to  an  office  may  be  con- 
ferred by  nuDdamus.  tbe  writ  wLU  not  l»ue  unless 
tbe  person,  tf  any.  In  posBcmlon  of  the  offloe,  la 
uaile  a  party  to  the  prooeedlnB.  Kelly  v.  Ed- 
wards, SS  (^L  ua 

proceedlnici  by  fKo  warranto  are  "  remedial 
cams"  ot  tbe  olaaa  denominated  In  the  Constitution 
"caaea  at  law."  »tBl«T.  Hlnncsola  Tbresber  Mrff. 
CO.  S  L.  K.  A.  UO,  and  not*,  a  man.  213i  People  v. 
Beld,llColo.lsa. 

Proettdlng  to  tcstrfaM  to  o.fle& 

An  action  to  determine  adiBputed  title  toapub- 

Uc  offioe  con  be  brougbc  only  tn  tbe  name  of  the 

State  by  the  attorney-general  or  distrlot  attomejr 


may  tie  Joined  aa  plaintUL   Qulllotte  v.  Folnoy 

Ob-j  s  1..  b.  A.  «aa. 

The  rlebk  of  tbe  peraon  elected  to  tbe  oflloa  of 
■enator  or  reprtaentatlve  !□  the  Qeoeral  Assembly 
8L.KA. 


may  be  oonteeled  by  any  elector  ot  the  dbtiiet  or 
oounty.  Bey.  atot  1 3000;  Daiton  v.  Slate,  I  West. 
Beti.  nt,  a  Ohio  St.  852. 

A  predeoeesor  la  office  tannot  contest  the  valid- 
Ity  of  bis  suoccesor's  appointment  by  retualDg  to 
deliver  np  the  records  ot  tbe  offloe.  MoOee  v. 
State.  1  West.  Rep.  ««T,  108  Ind.  M. 

Giving  a  full  and  fair  bearing  to  an  officer  la  In- 
BufficleDt  to  give  validity  to  proceeilln^  atcalnst 
him  for  his  removal,  where  the  proceedings  before 
the  hearing  have  not  been  In  accordance  with  the 
statute.    People  v.  Therrten  (Mloh.i  April  11, 1880. 

Id  a  proceeding  to  contest  the  rl^ht  to  an  offloe. 
where  the  single  roaterlal  issue  Is  whether  relator 
received  a  majority  of  the  votes,  further  lai 
whetherthe  returns  from  certain  townal] 
properly  rejeoled  by  the  board  of  a 
Immaterial:  and  flndlugs  of  tha  Jury  on  these, 
which  are  Inconsistent  with  tbelr  flndlngeontbe 
real  issue,  ma;  be  dlsratracded^    Oatllng  v.  Boone, 

va.  vs.  a  61. 

Where  tbe  question  la  whether  there  was  a 
vacancy  to  tje  filled  by  an  election  or  appointment, 
or  where  It  la.  Did  the  law  autborlne  the  election  or 
appointment  In  a  gtven  cose  f— courts  have  Jurlei- 
dlction  to  determine  the  law  of  tbe  case.  Bobert- 
son  V.  State,  T  West,  Rep.  464.  lOS  Ind.  W. 

Cal.  Penal  Code,  I  7V0,  providing  that  from  a 
Judgment  of  removal  from  offloe  an  appeal  may  be 
taken  In  the  same  mBnceras  from  a  Judgment  In  a 
dvll  action,  but  until  reversal  defendant  Is  sus- 
pended from  office,  and  that  pending  tbe  appepl 
tbe  offlcs  must  be  fliled  as  In  case  of  a  vacancy,— ia 
applicable  to  proi:eediDgs  under  I  ITS,  providing 
for  lemoval  of  public  offloeis  by  summary  pm 
inga.   WoodsT.  VaroumiCal.)  Jan.  aD.uaa. 
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iraa  a  special  denial  and  the  Mcoad  paragraph 
the  general  deniRl. 

It  would  bave  lieen  proper  jjraclic*  had  the 
appellant  filed  a  motion  to  etrike  out  Ihe  Aral 
parxGTaphaBBn  incumbrance  to  tbe  second,  not- 
vitbalntiding  Uiere  would  have  been  nosTail- 
able  error  bad  luch  a  motloD  been  filed  and 
overruled. 

Sevprsl  paragrapba  of  reply  wen  filed  to  the 
first  paragnipb  of  enaner,  but  regarding  It  as 
a  mere  deuial  of  the  allegstiona  in  the  com- 
plnlnl,  the  reply  becomes  wholly  witboat  im- 
portance. 

The  cnuw,  being  at  issue,  was  mibniltted  to 
the  court  for  liinl  and  a  floding  made  tbere- 
afler  for  the  appellee.  The  appellant  moved 
the  court  for  a  new  trial,  which  motion  the 
court  overruled  and  the  proper  ezcepilon  was 
reserved.  Judgment  was  then  rendered  for 
the  appellee,  and  from  that  judgment  Ibia  ap- 
peal 18  piosecured.  When  the  case  was  here 
the  flrsT  time  the  whole  contention  was  as  io 
tbe  power  of  the  Legislature,  under  the  Coo- 
■liluiion,  to  designate  Ihe  incumbent  to  the  of- 
fice in  question.  The  appellee  rested  his  claim 
to  the  oflice  upon  au  electioD  by  tbe  Legisla- 
ture, and  Ihe  appellant's  relator  relied  upon  ao 
¥ipoiElment  from  the  executive  of  the  Slate, 
liesppellee  now  claims  title  to  the  office  by 
Tlrtue  of  an  appointment  from  tbe  eiecutive  of 
tbe  State,  while  tbe  appellant's  relator  aasumea 
tbe  same  position  as  heretofore. 

After  tlie  cause  had  been  remanded  to  the 
court  below,  as  Uie  appellee  had  not  yet  ad- 
dressed an  answer  to  Uie  complaint,  he  was  not 
debarred  from  setting  up,  by  way  of  answer, 
■  different  claim  of  title  than  tbe  one  already 
considered  by  this  and  tbe  court  below,  if  be 
In  good  failn  believed  he  had  any  different 
title.  And  the  question  now  is.  Does  tbe  ap- 
pellee hold  tbe  office  in  question  by  appoint- 
ment from  the  executive  department  of  the 
government?  As  we  understand  the  position 
of  the  sppi'tlee,  it  is  that  be  holds  tbe  office  (1) 
by  appointment  from  Gov.  Porter,  and  (B)  by 
appointment  from  Gov.  Qray.  For  two  siiffl- 
Cienl  reasons  the  appellee  received  no  appoint- 
ment 10  Ibe  ofGce  in  question  from  Governor 
Porter,  the  second  of  nliich  applies  with  equal 
force  to  tbe  action  of  Gov.  Gray. 

First,  At  the  tiiue  the  appellee  clnimi  to  have 
received  bis  appoiutment  from  Gov.  Porter, 
John  B.  Conner,  Esq.,  was  rightfully  holding 
tbe  office  and  bis  term  of  office  did  not  expire 
for  one  and  one  half  monrbs  Iheteafter.  That 
tbe  governor  could  make  do  valid  appointment 
under sucb  circumstances,  it  is  only  necessary 
to  cite  the  well -considered  case  of  atale  7.  llar- 
rtjton,  lis  Ind.  434,  Ifl  West.  Rep.  870. 

But  tbe  coDtcnIioQ  it  urged  that,  even  If  the 
appointment  was  void  when  made,  as  Con- 
ner thereafter  surrendered  the  offlce  to  tbe  ap- 
pellee, his  appointment  was  Uiercby  vslidated. 
This  position  cannot  be  maintnined.  The  ap- 
pointment being  void  at  lis  inceptii  '    ' 


time  to  cite  authoritici  to  support  so  plain 
a  proposition.  And  it  ia  sufficient  to  say  (hat 
if  the  governor  could  not  validate  bia  own  void 
act,  Conner  could  not  do  so  for  him.  The  sur- 
render of  the  office  by  Conner  to  Ibe  appellee 
we  think  amounted  to  an  Bbondonmenl  Ihercof 
8  L.  R.  A. 


and  created  a  vacancy  therein ;  but  It  there  wero 
any  doubt  as  t^i  this  propoeilion.  both  panles 
have  so  treated  it,  and  for  all  tbe  purposes  ot 
this  case  wb  wouli}  be  bound  to  so  bold. 

After  the  vacancy  had  been  created,  the  gov- 
ernor was  aulhurized  to  fill  it  by  appointment 
and  could  have  appointed  tbe  appellee,  and  it 
(his  had  been  done  the  appellee  would  have 
held  the  ofOce  by  virtue  of  the  appoinlment 
then  made,  and  not  because  of  the  commission 
issued  to  the  appellee  before  Conner  abandoned 
the  office. 

Upon  the  question  that  tbe  surrender  ot  an 
office  by  its  rt^bttul  incumbentto  one  claiming 
title  thereto  without  right  does  not  give  to  tfao 
latter  title  thereto,  we  refer  to  Turnipaeed  v. 
Hudton,  50  Miss.  429,  19  Am.  Rep.  IS. 

The  second  reason  why  the  appellee  did  not 
receive  an  appoinlment  from  the  eiecutive  ia 
that  tbe  appointing  power  lodged  with  him  un> 
der  the  Constitution  was  never  invoked  in  be 
balf  of  the  appellee,  and  so  long  as  it  was  not 
called  into  exercise  there  could  oe  no  appoint- 
ment, although  tbe  governor  could  at  any  tima 
call  it  into  action. 

It  appears  that  the  General  Assembly  as 
sumed  (and  it  was  but  an  assumption)  to  take 
from  the  executive  department  the  power  there- 
in vested  under  Ihe  Constitution  to  designate 
the  incombent  of  the  office  !n  qlieEtion,  and  not 
only  so.  but  to  legislate  the  rightful  incumbent 
of  said  office  out  of  office  before  the  expiration 
of  his  term,  end  to  lake  unto  themselves  tbe 
election  of  an  incumljent  to  said  office,  and  as 
the  result  the  General  Assembly  elected  tho 
appellee  and  gave  him  a  certificate  of  election. 
Tlie  first  election  occurred  on  the  8d  day  ot 
March,  1888,  and  upon  a  certificate  thereof 
being  presented  to  the  executive  he  issued  tba 
following  commission: 

"  The  StaU  of  Indiana,  To  all  wfao  thaD  SM 

tfaese  presents,  Breeting; 

"Whereas,  Itbasbeeo  certified  by  Iheproper 
authority  that,  at  a  joint  convention  of  tbe  two 


March  8d,  18S3,  that  William   A.   Peelle,  Jr., 
was  elected  Chief  of  the.Bnreau  of  Statistics. 

"  Therefore,  know  ye,  that  in  the  name  and 
by  the  authority  of  tbe  State  aforesaid,  I  do 
hereby  appoint  and  commission  William  A. 
Peelle,  Jr.,  Chief  of  the  Bureau  of  Statbtica 
aforesaid,  to  serve  as  such  for  the  term  of  two 
yean  from  tbe  Bth  day  of  March,  ISB^.and  un- 
til his  successor  ahali  have  l>een  elected  and 
qualified. 

In  witness  whereof,  etc. 
By  the  Governor.  Albert  G.  Porter. 

W.  R,  Myera,  Secrelair  of  Stale. 

There  was  no  pretense  that  the  appellee  held 
any  other  title  to  tbe  office  than  that  which  Ihe 
said  election  conferred  upon  him,  and  when  we 
remember  Ibea^gre&iivesttitudeof  theGeneral 
Assembly  at  tins  time  with  reference  to  its 
power  to  elect  Ihe  incumbents  to  a  large  clam 
of  offices,  including  tbe  one  in  question  (and  ot 
this  we  take  judicial  knowledge),  the  appellee 
would  not  have  been  willing  toliave  recognizod 
the  executive  department  as  tbe  source  of  hia 
Utle. 

The  governor  was  carefol  to  tedte  in  tht 
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Btatk,  ta  rtt.  Wobbel,  t.  Pbblle, 
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commlnloii  tlie  natnra  of  the  appellee's  title, 
aad  Ibat  be  cximnilsaloiied  him  u  Ibe  chosen  of 
tbe  OeDeral  Auembl j. 

TbAt  it  was  tbe  purpose  and  intention  ot  tbe 
COTemor  when  be  issued  the  eommi«Bioa  to  de- 
&Ter  (o  tbe  appellee  the  evidence  of  his  title  as 
derired  from  tbe  Legislature,  and  to  make  it 
diaiinctly  appear  that  he  was  in  do  sease  tbe 
appoJDlea  of  the  executive,  is  so  maoifeet  that 
there  is  no  ground  for  a  cootrary  conlenlioD  to 
rest  upon. 

But,  in  addition  to  what  appears  on  tbe  face 
of  the  commissi OD,  the  records  of  the  execu- 
tive office  disclose  tbe  fact  that  tbe  commission 
WM  issued  to  the  appellee  because  and  on  ac- 
count of  his  election  bj  tbe  Qeuenl  Assimbl;, 
We  know  of  no  sufficient  reason  why  these 
raoDTds  are  not  competent  evidence.  I^ev  are 
the  records  kept  in  a  pubhcofBceoftbe  official 
acta  of  the  chief  executive  officer  of  the  Slate. 
Bat  see  Jiartury  t.  Maditon,  S  U.  B.  1  Crancb, 
187  [2  L.  ed.  60]. 

Bat  it  Ktill  further  appears  that  after  tbe 
appellee  received  his  commission  from  Gov. 
Porter,  be  recognlied  tbe  Legislature,  nnd  not 
tbe  exeeuUve,  as  tbe  source  from  which  he  de- 
rived title  to  tb«  office.  Tbe  followJog  Is  tbe 
oath  which  was  sdininlafered  to  him  and  in- 
dorsed on  bis  commission: 
State  of  Indiana,  I 
Uarion    Countt-.  j 

I.  William  A.  Feelle,  Jr.,  dosolemnlfsweat 
that  I  will  support  the  Conslitulion  of  the 
United  Stales  and  of  (he  Stale  of  Indiana,  and 
that  I  will  boacstlj  and  faithfully  discharge 
my  duties  aa  chief  of  the  Bureau  of  Statistics, 
for  tbe  term  for  which  I  has'e  been  elected,  U> 
the  t>e«t  of  my  aluUtv,  so  help  me  Qod. 

William  A,  Peeile,  Jr, 

Sal>scribed  and  •worn  to  before  me  this  9tb 
day  of  March.  1883. 

8.  P.  Bbeerin,  Clerk  Supreme  Court. 

But  it  is  contended  tliat  by  some  kind  of  le- 
gal fiction  the  appellee,  each  lime  he  was  com- 
mimloDed  by  tbe  govern  or,  became  his  s ppoin  tee. 
This  contention  &  not  very  clearly  deSned,  but 
proceeds,  as  we  understand  It  (In  part  at  least) 
npon  the  theory  that  all  peisona  are  presumed 
(o  know  tbe  law  and  that  this  preaampilon  ap- 
plies as  well  to  public  officers  as  to  indivld- 
aals;  and  as  Qovernors  Porter  and  Gray  are 
presumed  to  bare  known  when  they  commis- 
sioned the  appellee  that  the  General  Assembly 
had  DO  power  to  elect  him  to  tbe  office,  the 
preeumpllon  must  prevail  that  the^  Intended 
by  their  official  acls  in  commiasioniag  him  to 
appoint  him  to  the  office,  and  that  this  pre- 
(umplion  must  prevail  over  their  expressed  in- 
tention to  tbe  contrary;  or,  to  express  the  con- 
tention in  other  language,  thougb  ihey  intend- 
ed by  their  official  acta  to  do  one  thing  and  In 
fact  did  what  they  infeoded.  that  in  lew  tbey 
did  something  else.  This  is  carrying  the  doc- 
trine of  presumpiions  beyond  precwlent  and 
We  tbink  beyond  reason.  For  some  purposes 
tbe  presampiion  contended  for  prevails,  hut  it 
is  never  applied  to  a  question  such  as  tbe  one 
bere  nnder  considemtion.  It  is  usually  recot;- 
nixed  in  the  conelructioD  of  coutracts  and  the 
enforcement  of  penal  statoles,  but  we  know 
■'  DO  case  where  it  has  been  allowed  to  give 
«o  .be  official  act  of  A  public  officer  a  different 
8L.KA. 


legal  effect  than  the  act  itself  expressly  declare* 

wasintended.   E^e  Oitixen'i Loan  Auo.  \,  FrieA- 
i!j/(Ind.),  7L.  R.  A.  869. 

On  The  9tb  day  of  February,  1B8B,  the  Leg- 
islature again  ele'cted  tbe  appellee  to  the  office 
in  question,  and  thereafter,  upon  a  certilicale 
of  election,  the  governor  issu^  to  him  a  com- 
mission. In  1887  there  was  no  election  and 
tbe  appellee  continued  to  bold  the  office  until 
1886,  when  the  Legislature  again  elected  him 
to  the  office,  and  on  presentation  of  his  certifi- 
cate of  election  to  tbe  governor  a  commission 
vraa  refused,  and,  the  n^veraor  having  ap^int* 
pd  the  appellant's  relator  nnd  commissioned 
him.  this  controversy  arose. 

The  following  is  Ibe  appellee's  commisgion 
from  GhJvernor  Gray; 

Tbe  State  of  Indiana,  To  all  who  ihall  see 
these  presents,  greeting: 

Whereas.  It  has  been  certified  to  me  by  tbo 
proper  authority  that  William  A.  Peeile,  Jr., 
Iiaa  been  elected  to  the  office  of  chief  of  th« 
Bureau  of  Slaliatics  of  the  Stute  of  Indiana,  by 
tbe  Oeneral  Aasembly  on  tbe  9Lh  day  of  Febiu- 
arr  A.  D.  1885. 

Therefore,  Know  Ye,  that  in  the  name  and 
by  the  authority  of  the  Blale  aforesaid,  I  do 
hereby  commission  tbe  said  William  A.  Peeile, 
Jr.  as  said  chief  of  tbe  Bureau  of  Statistics  of 
the  Slate  of  Indiana  for  the  term  of  two  yeart 
from  the  8tb  day  of  March,  1885,  and  until  bis 
successor  aball  have  been  elected  and  qunlided. 

In  witness  whereof,  etc. 
By  the  Governor,  Isaac  P.  Qxkj. 

William  R.  Myers,  Secretary  of  tjtate. 

We  have  nothing  to  add  with  reference  to 
Governor  Gray'a  action,  except  to  My  Ihat  be 
seemed  to  be  more  careful.  If  possible,  than  his 
predece.'wor  to  empbasize  the  fact  that  the  ap- 
pellee was  not  bis  appointee,  but  was  commis- 
sioned as  the  chosen  of  the  General  Assembly. 
The  word  "appoint"  is  found  in  the  commis- 
sion iiisued  by  Gov.  Pnrter,  but  nowhere  ap- 
pears in  that  of  Gov.  Gray. 

But  the  further  contention  of  tbe  appellee  la 
(bat,  as  the  appointing  power  was  lodged  with 
the  executive  of  the  State,  his  purpose  or  in- 
tention in  commissioning  the  appellee  cannot 
be  inquired  into;  that  nolwltbslanding  the 
purpose  is  disclosed  in  the  face  of  the  com- 
mission all  of  its  recitals  must  be  dlsregnrdcd, 
and  the  commission  treated  as  an  appoiutmeni 
made  by  the  executive.  Much  that  we  hnvo 
already  said  is  here  applicable.  This  is  but 
contending  for  a  conclusive  prcaumplion  that 
you  must  tnke  an  officer  U>  mean  one  thing 
when  he  does  another. 

Aa  the  appointing  power  was  lodged  tn  tba 
expciilive  when  he  commissioned  the  appellee, 
had  the  commission  reetled  an  appoinlnient  or 
had  it  been  silent  as  to  tbe  source  of  tbe  appel- 
lee's title  to  tbe  oRlce,  then  no  dnuht  tbe  com- 
mission would  have  been  conclusive  for  tho 
very  good  reason  that  the  mental  operations  of 
the  Kovernor'a  miod  uoexprGS!^ed  in  tbe  act 
could  not'be  Inquired  into;  and  if  for  no  oiher 
reason,  such  inquiry  would  be  impracticable. 
But  when  the  source  of  title  is  lodpd  some- 
where else  than  with  the  executive  his  commis- 
sion  Is  only   prima    facie  evidence    of  title. 
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fitoftT.  C»<ip*n,  llOInd-.  272,  B  Wmi.  Bep.  68; 
Marbtiry  t.  MadUon,  tujra. 

Tbis  court  has  goti«  so  far  aa  to  hold  tbat 
•Ten  after  the  governor  I  as  issued  a  commis- 
fion,  it  it  appears  Ebat  he  bas  com  missioned  » 
irronfi;ful  claimant,  to  the  preiiidice  of  onenho 
la  rlgbtfully  enlitled  to  the  office,  hemay  issue 
tbe  aecoDd  commiasioD.    QtMdc  t.  iV«u,  14 

iDd.  gs. 

Tbe  same  reasona  nbfcb  make  tbe  governor's 
conimlroioa  cooclusive  nben  silent  aa  to  the 
aource  of  title,  that  tbe  peisoti  commisaloned 
is  tbe  governor's  Hppointi.'e,  where  he  baa  tbe 
power  to  appoint  an  incuoibenl  to  such  office, 
render  his  commiulon  concluMTe  that  aucli 
person  Is  not  bis  appointee  when  it  recite*  tbac 
the  person  commisaioDed  derives  bis  claim  of 
title  because  of  an  election  by  tbe  people  or 
IifflTslature,     and  U   commisBioned    because 

Wa  bold  that  when  the  appellatit'a  relator 
was  appointed  there  was  a  THcancy  In  the  office 
wbicb  tbe  goTeroor  was  empowered  ,to  fill  by 
appniatmeot  until  there  should  be  an  election 
by  tlii>  people. 

JudginaU  revarted,  vith  e«*t$. 

ElUott.  J.,  dissenling: 

I  am  so  atrongtj  convinced  that  Ibe  Taw  is 
with  the  appellee  that  I  cannot  assent  to  tbe 
prevailing  opinion.  The  importance  of  the 
questions  Involved  requires  a  statement  of  my 
reasons  for  dissenling,  and  tbii  statement  1 
■halJ  make  without  elaboration. 

Qovernor  Porter  Issued  to  Feelte  a  commia- 
slon  in  Hnrch,  1883,  and  under  tbat  commis- 
Eion  be  entered  into  pos8CS«ion  of  tbe  olBce.  At 
the  expiration  of  tbe  term  dcslcnaled  in  tbe 
commission  issued  by  Qovern or  Porter,  Gover- 
nor Gray,  then  the  governor  of  the  Slste,  is- 
sued a  cotn  miss  ion  to  Peel  1e,  and  under  these 
coniinissiooa  be  continued  in  undisturbed  pos- 
session of  the  ofllce,  discliar^ug  its  duties  and 
recognized  as  an  officer  de  jurt  b]y  all  the  de- 
parlinctita  of  the  eoverDment  until  Ibis  action 
was  brought.  lie  entered  into  office  uoder 
Qovernor  Porter's  commission  and  continued 
wnder  that  of  Qovernor  Gifty.  He  entered  of- 
fice, therefore,  by  executive  sanction,  and  his 

Ity,  for  either  this  must  be  true,  or  else  it  must 
be  true  that  no  executive  power  or  function 
wasexercieed  in  commissioning  him;  and,  sure- 
ly, in  every  commission  there  is  some  ezprea- 
^on  of  executive  judgment- 

Tbe  law  of  tbe  case  as  declared  on  the  former 
ippeal,  wbicb  controls  us  now  whatever  may 
be  our  individual  opinions,  is  that  the  legisla- 
tive elei'lion  in  18S3  was  utterly  void,  aud  if  it 
wns  void  Peette  could  not  have  entered  into  tbe 
ofllce  nor  have  held  it  under  that  election,  for 
It  is  absolutely  inconceivable  tbat  a  void 


seven  years,  and  the  only  power  which  could 
put  or  keep  him  there  was  and  is  tliat  of  the 
chief  executive  of  tbe  State;  and  tbe  ciiief  ex- 
ecutive, l>^  tbe  commissions  issued  to  him,  au- 
tboriKcd  him  to  enter  into  the  office  and  Ui  con- 
tinue in  it,  so  far  as  it  was  in  tbe  power  of  tbe 
chief  executive  to  do  so.  Tbe  chief  executive 
alone  had  poner  to  put  snd  keep  him  in  office, 
tod  it  was  the  cbiet  executive  tbat  did  put  bim 


into  office  and  eonUnued  him  there  by  desig' 
nating  him  aa  the  person  entitled  to  the  offlc* 
in  the  commission  issued  to  him.  It  seems 
clear  to  me  tbat  the  only  power  to  which 
Peelle'a  appointment  is  referable  is  the  execu- 
tive power,  for  there  is  no  other  to  which  it 
can  by  any  possibility  b«  referred. 

The  fact  that  Qovemors  Porter  and  Graj  re- 
cited In  tbe  commisdons  issued  by  Ihem  that 
Peelli^  was  elected  by  tbe  General  Assembly, 
and  tbat  he  was  commissioned  because  he  was 
BO  elected,  does  not  prove  tbat  the  minds  of  tbe 
chief  executives  did  not  assent  to  and  conOrm 
his  appointment.  Tbey  knew  the  law;  they 
knew  Uiat  the^aJone  possessed  the  appointing 
power,  and,  knowing  this,  tbey  designated  bint 
OS  the  person  to  fill  the  office,  ana  thus  gnv* 
him  the  place  by  their  own  acts,  for  it  was  in 
their  power,  and  in  Ibeira  alone,  10  withhold 
tbe  office  or  to  bestow  it  upon  bim.  No  other 
department  of  the  government  could  either  be- 
stow or  withhold  the  office.  Tbe  law  as  de- 
clared on  the  former  appeal  is  not  a  new  law, 
for,  according  to  the  decision,  it  has  eiiated 
since  the  adoption  of  tbe  Constitution,  and  it 
was  known  to  tlie  governors  of  tbe  State  at  tba 
lime  tbe  commlaaions  were  issued,  for  no  man 
can  be  deemed  ignorant  of  the  law,  ^■ailainly 
not  the  highest  officers  in  the  Slate. 

Neither  Qovernor  Porter  nor  Govirpor  O-sy 
was  the  mere  agent  or  clerk  if  the  t>e<ierat  As- 
sembly, for  in  appoinlingto  office  the  governor 
exercises  a  power  vested  in  bim  by  the  Consti- 
tution. He  is  beyond  Ir^slative  eoniro'  in  all 
cases  where  he  exercises  bis  lons'itullcnal  pre- 
rogative, and  thft  was    vrercised  in  :iiia  in- 

What  may  be  tbe   power  of  the  governor 

under  a  vaiiil  statute  is  a  question  with  which 
we  have  here  not  the  remotest  concern.  Hero 
the  commissions  were  issued  because  the  cbief 
executive  had  the  constitutional  po'^er  to  issue- 
Ibem  by  virtue  of  bis  prerogative.  He  could 
not.  indeed,  issue  them  by  virtue  of  <inj  other 
rieht  or  power  vested  in  bim. 

In  exercising  bis  constitutional  prerogative- 
tbo  governor  eierciaes  bis  own  will  and  judg- 
ment. Ko  one  can  share  the  power  with  him 
nor  divide  the  responsibility.  As  tbe  issuing 
of  the  I  ■         ' 


be  Coustitution,  tbey  express  the  executive 

or  they  c 
other  In  a  case  puch  as  tbis  where  tbe  gover 


judgment  and 


possesses  tbe  whole  and  tbe  exclusive  appoint- 
ing power. 

IE  either  Governor  Porter  or  Governor  Gray 
exercised  tbe  constitutional  prerogative  of  tbe 
cbief  executive, — and  in  tbis  instance  no  other 
could  have  tieen  exercised, — then,  what  moved 
them  to  do  it.  or  what  reason,  belief,  motive  or 
opinion  influenced  tbera,  is  not  a  question  for 
judicial  eogniiance,  nor  can  it  be  under  out 
Constitution.  To  attempt  to  ascertain  in  any 
mode  or  under  any  circumetsiices,  or  by  any 
process  or  procedure,  wbstinQiieoce  conlrolted' 
the  mind  and  judgment  ot  the  governor,  would 
be  an  invasion  of  the  executive  domain  which 
no  authority  will  warrant  nor  any  principla 
justify,  ft  the  courts  can.  by  one  mode, 
wbelfier  by  examining  the  commission  or  by 
some  oilier,  inquire  what  belief,  motive  or 
opinion  Influenced  ibe  judgment  of  tbe  80v- 
emor,  they  can  do  so  in  any  mode,  and  tlii* 
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wouM  subject  tbe  ezercise  of  executive  poner 
to  judid&l  coDtrol.  Oui  CoDSlitutloD  eipresslj 
forbids  tb'st  this  ever  be  done.  It  cannot  be 
Mid  that  there  is  one  mode  in  which  the  in- 
qulrjmay  be  prosecuted  ind  no  other,  foronce 
It  is  {[rnnted  that  iLe  qumtioQ  is  a  judicial  one.  { 
then  all  modes  ani  open  to  the  courts  and  tbe; 
may  probe  tbe  ezecuUve  mind  in  ever;  method 
known  to  the  Ian.  I  afBrm  that  tbe  courts 
cannot  prosecute  any  inquiry  for  tbe  purpose 
of  Bsceitiuning  what  Inmienced  the  governor 
to  iuue  a  commission  in  such  acaseas  this,  for 
it  is  a  question  over  which  tbe  courts  have  no 
jurisdiction. 

In  a  case  where  the  power  t*  appoint  resides 
exclu&lTelj  in  the  governor,  and  where  be 
writes  the  name  of  a  person  in  a  commission 
■nd  delivers  it  to  him,  he  eierrlfieshis  constitu- 
tional prerogative,  for  he  can  exercise  no  other. 
When  it  is  ugceriaiaed  tbal  the  goTeroor  has 
issued  a  commission  there  the  power  of  tbe 
cuurt  terminaiea. 

No  initcnuit;  of  inTention  nor  any  subtility 
of  argument  can  make  it  appear  otberwise  than 
that  in  the  Judgment  of  Governor  Qray  and  of 
Governor  Fotler,  Peelle  was  the  man  entitled 
to  the  office.  Tbiswos  the  executive  judgment, 
and  the  executive  judgment  is  conclusive,  for 
tbe  sole  and  absolute  power  of  appointing  to 
an  office  which  it  is  the  prerogalive  of  tbe  ffov- 
ecDor  to  fill  by  appointment  is  in  tbe  governor. 
His  judgiuent,  however  inSueDced,  no  court 
can  supervise.  £vea  if  it  be  true  that  the  ex- 
ecutive Judgment  was  misled  or  wascontroltcd 
by  an  erroneous  view,  still  it  was  the  jxecu- 

The  executive  judgment 

ciae  and  the  executive  pen  ivroie  ma  name  oj 
tbe  man  dtsigpatcd  to  fill  the  afflce.  If  there 
was  BO  exeicise  of  executive  judgnieul,  no 
matter  how  invoked  or  upon  what  grounds  it 
proceeds,  it  is  unimpeafhable,  for  tiicre  is  bo 
tribunal  that  has  jurisdicliou  to  Investigate  the 
question  of  executive  conduct  in  cases  wbra^, 
as  in  this,  the  power  of  deciding  resides  wholly 
in  tbe  governor. 

It  is  useless  to  dte  as  authority  or  as  illustra- 
tions cases  where  tbe  appointing  power  is  not 
exi'lusivelf  vested  in  the  governor,  for  they 
have  not  the  remotest  appTicdtioa  in  such  a 
cafe  as  this.  Such  cases  prove  nutbing  at  all 
to  the  point,  nor  prove  anything  that  anylmdy 
desires;  for  all  concede  that  where  the  Kovercor 
has  not  the  exclusive  appointing  power,  his 
commission  Is  not  the  vehicle  for  conrejitig 
tbe  title  to  tbe  office.  But  even  In  such 
it  does  convey  ioub  eipresaion  of  tbe  e 
live  judgment. 

It  must  be  true  that  a  commission  issued  by 
the  governor  in  a  case  such  as  this,  wbera  he 
has  the  whole  appointing  power,  expresses  bis 
judemeni,  or  it  must  be  true  that  it  is  utterly 
void.  To  declare  it  void  Is  to  affirm  that  the 
bigbest  officer  of  the  State  did  a  vain  and  idle 
thing,  and  this  no  court  has  power  to  do.  Nor 
can  It  be  assumed  tbsC  tbe  governor,  having 
tbe  sole  power  to  appoint,  has  violated  his  con- 
■tituiiooal  duty  and  his  oath,  and  laid  down 
his  high  constitutional  prerogative  at  the  feet 
of  tbe  Legislature.  If  ft  be  adjudged  that  he 
yielded  to  an  unconstitutional  statute,  surren- 
dered his  executive  independence  and  invested 
a  man  with  the  iiidieia  of  office.  It  is  necessari- 
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ly  asserted  that  be  * 
ecu  live  iadcpendenci 

and  this  HSHerlion  no  couil  can  ngniiuiiy  maae, 
for  tbe  plain  reason  that  it  can  do  no  more  than 
ascertain  that  tbe  governor  has  invested  tbe 
man  he  names  inbiscommtsaion  with  the  legal 
i-ndida  of  title.  The  act  of  issuing  a  commis- 
sion, of  Itself  and  by  its  own  force  and  vigor, 
expresses  tbe  executive  judgment  that  the  man 
named  shall  take  the  office,  and  no  court  cab 
Inouire  what  belief  or  opinion  influenced  Ih» 
Judgment  of  (he  chief  executive. 

The  act  of  issuiag  a  commission,  where  the 
governor  has  the  sole  power  of  appointment,  is 
absolutely,  wholly  and  exclusively  executive. 
It  is  impossible  that  it  can  be  partly  executive 
and  partly  legislative.  It  embodies  the  judg- 
ment of  the  governor;  this  it  embodies  and  this 
alone,  for  It  cannot  embody  the  judgment  of 
anyone  else  on  earth.  If  it  enil)odiee  any  part 
of  the  executive  judgment  no  court  can  inquire 
what  influenced  that  Judgment  without  usurp- 
ing power  that  belongs  to  another  deparlnaent 
of  the  government. 

It  is  not  within  tbe  power  of  the  courts  to 
examine  any  evidence,  whether  supplied  by  the 
commission,  by  the  books  of  tlie  governor's 
office  or  by  tbe  oral  slatementsof  the  govemor, 
for  the  purpose  of  ascertaining  whether  he  was 
iDfluen[}ed  by  an  insufficient  or  an  illegal  cause 
to  clothe  the  man  whose  name  be  wrote  on  the 
commUeion  with  the  indicia  of  otlice. 

President  OarQc-Id  wrote  upon  the  CRmmis- 
Bion  of  General  Wallace  "Ben  Hur,"  and  surely 
no  one  would  assert  that  it  was  compeient  for 
the  courts  to  inquire  whether  the  presidential 
judgment  was  intiiienced  by  that  great  book. 
If,  however,  they  can  inquire  into  the  motives 
oropiDJoosof  theappointiDEpowerioanycise, 
they  can  do  so  in  such  a  esse  as  that  inatuticed 
RS  an  illuslmtion  as  well  as  in  any  other.  The 
only  defensible  concliisiDn  is,  that,  if.  the  in- 

hfts  no  force  as  evidence,  beyond  the  fact  that 
the  person  named  is  designated  as  the  one  who 
in  tbe  executive  judgment  Is  entitled  to  the 
office  specified,  and  the  courts  have  no  power 
to  push  their  investigation  beyond  that  point. 
I  repeat  that  we  are  here  dealing  with  a  case 
where  tbe  sole  right  to  appoint  resides  in  the 
Rovemor,  for  the  rule  is  different  where  tbe 
governor  has  not  the  appointing  power:  back 
of  him  in  such  a  case  is  the  source  oE  right  and 
title,  but  where  he  has  the  exclusive  power  be 
is  the  exclusive  creator  of  title  and  right.  He 
is  the  sole  fouotnin  of  right  and  power.  No 
more  need  be  known,  and  no  more  can  legally 
be  known,  by  the  courts  than  that  be  hna  dcs- 


chief  executive  and  induced  him  to  Issue  and 
deliver  to  the  person  designated  the  indiria  of 
office,  the  utmost  that  can  lie  said  is  that  Gov- 
ernor Porter  and  Governor  Gray  were  influ- 
enced by  the  legislative  elf  ction  to  decide  in  bis 
favor.  Grant  that  this  does  appear  and  so  ap- 
pear that  the  courts  can  regard  it  as  evidence, 
and  still  it  does  not  authorize  the  inference  tliat 
the  designation  or  appointment  was  not  that  of 
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the    (TOTemor.     AH    ihai   can   be   Inferred. 

awardine  to  the  recital  tlie  uCmoat  possible 
force  BG  evideace.  is  that tbelegialalive  election 
Influenced  Ibe  Iwo  governors  from  whom  Peelle 
holds  rommisaions  to  designate  bim  for  the 
office,  for,  upoD  no  principle  of  Ian  or  logic  can 
It  be  ai'Sumed  tbai  those  high  officers  yielded 
tbeir  official  preiogalives  to  a  void  and  dead 
lecislnlive  declaiation.  Those  officers  were 
bound  by  the  Otongesl  and  hiffbeat  considera- 
tions that  can  influence  men  to  exercise  their 
judgment  and  to  maintain  the  executive  Inde- 
pendence, and  it  must  he  assumed  that  thev  did 
their  aworo  dut;  and  did  exercise  their  jude- 
Dient.  KUher  this  must  be  true  or  ft  muat  be 
true  that  two  of  the  bij;liest  offlcen  of  r'he  State 
veakl;  yielded  to  legislatWe  usurpaiion  and 
inexcusablj  aurrendered  their  executive  inde- 

But  more  than  this.  If  it  be  adjudged  that 
the  commissions  were  Issued  by  the  govemnr, 
because  the  Legislalure  bade  them  do  It,  then 
it  is  atbrmcd  that  two  o(  the  eoTernon  of  the 
6lBle  were  ignorant  of  a  principle  o!  constitu- 
tional law,  and  yielded,  not  t^i  an  actual  com- 
mand, bul  lo  a  legislatire  declaraiion  bavins 
Dot  one  spark  of  vitality.  If  it  b«  conceded 
that  the  ciiurtsmay  searcli  for  evidence  to  prove 
what  opiniun,  belief  or  motive  operated  upon 
the  mind  of  the  governor.  It  Is  mufb  more  rea- 
sonable to  assume  that  the  executive  judgment 
simply  coincided  In  the  legislittive  aciectioa  or 
designation  and  united  with  ihe  LeeisUture  in 
dcsienatinfTlJie  person  whosbould  All  the  office, 
than  it  is  to  assume  that  the  governor  yielded 
to  an  invalid  gtatuie  and  acted  simply  as  the 
puKaive  agent  of  the  Legislature.  The  as- 
■umplion  suggested  aathe  reasonable  one  leads 
to  no  unjust  or  evil  consequences,  attributes  no 
Ignorance  to  either  of  the  governors,  nor  Im- 
pules  to  him  any  violalion  or  duty;  whereas, 
the  assumption  that  the  recitals  In  the  commis- 
sion show  that  he  issued  the  commission  solely 
because  of  the  legislative  election  convicts  the 
chief  eKCCutive  of  the  Stale  of  isnorance  of 
constitutional  law  or  else  of  a  willful  vi<italion 
of  duty,  and  an  indefensible  siirreoderof  a  high 
prerogative,  and,  ia  eilhei  event,  leads  to  evil 
consequences. 

To  construe  the  recilals  of  the  commisslnns 
as  evidence  of  a  breach  of  duty  by  the  governor, 
or  of  ignorance  on  his  part,  is  a  wide  stretch  of 
judiciid  authority,  and  certainly  no  such  con- 
BtruclioQ  should  be  resorted  lo  where,  as  here. 
It  is  reasonable  and  natural  to  infer  that  the 
governor  yielded  to  the  influence  of  the  legisla- 
tive election,  not  because  It  coerced  him,  but 
because  it  persuaded  or  convinced  bim  that  the 
choice  or  selection  wns  a  proper  one.  It  is 
neither  unueual  nor  improper,  as  even'one 
knowa,  for  the  governor  to  consult  the  officers 
or  citizens,  and  rccommendolions  are  often 
made  to  the  appointing  jiower  in  behalf  of  ap- 
pl  cants  for  office.  ThU  is  illustrated  by  the 
rasea  where  postmosterx  are  designated  by  an 
election  held  by  the  people;  for,  while  such  an 
election  may  influence  the  president  to  make 
the  appointment,  it  does  not  coerce  bis  judg- 
ment, and  if  he  should  recite  In  hia commission 
that  the  person  so  chosen  was  appointed  be- 
cause of  hia  election,  we  suppose  no  one  would 
think  of  questioning  the  validily  of  the  ap- 
pointment We  have  no  more  right  In  tUi  Id- 
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stance  to  assume  that  the  election  by  the  Leg- 
islature coerced  either  Governor  Porter  ot 
Qovemor  Qray  than  a  court  would  have  to  as- 
sume, in  the  case  supposed,  that  the  election  by 
the  people  had  coerced  the  president. 

If  we  are  to  strictly  adhere  to  the  words  of 
the  coramissiona  and  regard  only  the  letter  of 
tbe  instrument,  then  the  commission  given 
Peelle  by  Governor  Porter  ia  conclusive,  lor  it 
is  written  therein  that  "in  the  name  and  by  the 
authority  of  the  Stnte  aforesaid  I  do  hereby 
appoint  and  commission  William  A,  Peelle, 
Jr^  Chief  of  the  Bureau  of  Statistics." 

If  the  recitals  control,  then  It  is  impossible  to 
deny  that  Qoveraor  i'orter  did  appoint  Peelle 
to  the  office. 

Under  the  appointment  made  by  Oovenor 
Porter,  Peelle  was  inducted  into  the  office  in 
18SS,  and  he  continued  in  office  undisturbed 
until  this  action  was   brought,  nearly  seven 

{ears  afterwards.  For  almost  Beven  years  he 
aa  been  in  office,  and  it  seems  lo  me  very 
doubtful  wbetber,  after  such  a  lapse  of  time, 
anyone  can  be  heard  to  aver  that  when  Gov- 
ernor Porter  appointed  him  there  was  no  va- 
cancy. I  am,  at  all  events,  thoroughly  con- 
vinced tliat  the  relator  cannot  question  tne  ac- 
tion of  Governor  Porter,  To  aver  that  there 
was  then  no  vacancy  ia  lo  aver  that  Governor 
Porter  was  ignorant  ot  the  law.  And  it  is 
more,  for  it  ^  to  aver  that  for  more  than  six 
yeara  all  of  the  executive,  legislative  and  ad- 
ministrative officers  of  the  State  were  ignorant 
of  tbe  fact,  if  it  be  fact,  aa  assumed,  that  Peelle 
was  a  usurper.  But  still  more  than  this,  Mr. 
Conner,  who  it  is  assumed  was  the  incumbent 
when  Peelle  was  appointed  by  Qovemor  Por- 
ter, yielded  the  office  without  objection  and  as- 
serts no  tide,  for  the  title  ia  here  asserted  by 
one  who  claims  through  an  appointment  made 
more  than  me  years  after  tbe  appointee  of 
Governor  Porter  had  taken  po.'iseMion  of  bis 
office.  I  know  of  no  authority  nor  of  any 
principle  that  will  autbori^SL-  any  court  or  any 
officer  to  sit  in  judgment  on  tbe  action  of  Qov- 
emor Porter  at  the  demand  of  one  whose  sole 
and  only  claim  to  the  office  is  an  appointment 
made  siic  years  and  more  after  Governor  Por- 
ter's appointee  took  possession  of  the  office.  - 

Nor  do  I  believe  that  it  can  be  Justly  assert- 
ed that  from  the  time  Mr.  Conner  yielded  tbe 
office  it  has  been  vacant.  When  Peelle  entered 
the  office  six  years  ago  and  more  under  Gov- 
ernor Porter'a  appointment  the  vacancy  was 
filled;  or  else  Mr.  Conner  is  still  tbe  officer  dg 
jure.  That  it  was  In  fact  filled  no  one  will 
deny;  that  it  was  so  In  law  is  my  firm  convic- 
tion. It  may  be  true  that  when  Governor  Por- 
ter appointed  Peelle  there  was  no  vacancy,  but 
when  Mr.  Conner  yielded  tbe  office,  aa  it  is  as- 
serted bh  did  do.  there  was  a  vacancy  and  this 
vacancy  was  filled  by  Mr,  Peelle's  enirance 
under  Governor  Porters  appointment  As  the 
sole  power  of  appointing  was  at  that  time  in 
Governor  Porter,  his  commission  operated  to 
place  Peclle  in  office  as  soon  as  the  vacancy  oc- 
curred, and  Governor  Gray's  commisrion  con- 
tinued him  there.  It  may  be  true  (it  Is  Imma- 
terial whether  it  be  ao  or  not)  that  if  PecUc's 
riaht  had  been  challenged  by  Mr.  Conner,  or 
if  Govemor  Porter  had  commissioned  another, 
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tnt  tbU  maT  be.  It  cannot  be  true  tbnt  what 
occurred  nDder  eiecutive  sanctioa  twice  man- 
Ifealed,  more  than  lii  years  ago,  can  be  re- 
Twwed  at  the  suit  of  one  whose  claim  ia  Tound- 
(4  OD  B  commisaioQ  oaly  a  few  mootba  old. 

ll  u  assamcd  that  Mr.  Conner  abandoned 
the  ofBce,  and  if,  therefore,  it  ever  hecsme  va- 
cant, it  became  ao  when  Hr.  Conner  abaodoned 
ft  in  1S83,  if  he  did  abandon  it,  and  at  that 
time  the  Eovemor  of  the  State  liad  an  nnques- 
tioned  right  to  fill  It,  and  Qovemor  Foiter  did 
itiempt,  at  least,  to  fill  it  by  appointing  Mr. 
Peelle;  and  the  only  person  who  could  ki^ally 
'mplain  was  Mr,  Conner,  for,  If  Fccle's  ap- 


niles  the  questioD,  held  over,  aod  he  only  naa 


inn  title,  and,  second,  the  weakness  o?  Feelle'  , 
ind  if  he  has  weakeneil  Peelle'a  title  It  ia  be- 
oiuse  he  has  shown  that  Mr.  Conner  was  en- 
tilled  to  the  office,  and  baa  thus  shown  that  he 
bat  hiir<^lt  no  title.  He  it  "hoist  by  hia  own 
pelard."  If,  as  the  argument  of  the  relator  as- 
sumea  from  beginning  to  end,  the  two  gorer- 
nois  who  iaaued  FecUe'a  commissiona  were 
niBtaken  as  [o  the  law,  then,  ao,  we  must  pre- 
tume,  was  Mr.  Conner;  and  if  he  was  he  did 
not  abandon  the  ofSce,  and  be  it  is  who  Is  now, 
npoQ  the  relator's  own  theory,  entitled  to  the 
efflce.  If  Peelle.  by  Tirtue  of  the  unconsKlu- 
tionu]  statute  under  which  the  Legislature  as- 
nimed  to  elect  bim,  has  kept  any  person  out  of 
offire.  It  ii  llr.  Conner  and  not  Mr.  Worrel. 
It  Mr.  Conner  were  here  claiming  the  office, 
there  would,  to  my  mind,  be  tnucn  more  dlffl- 
rullr  In  Tiodlcnling  Mr.  Peelte'a  claim;  for,  if 
ta  otBcer  yieida  to  a  law  believed  at  the  time 
by  the  es((|:'ulive  and  le^slalive  departments  of 
lue  government  to  be  valid,  and  is  by  it  coerced 
out  of  office,  be  cannot  be  adjudged  to  hare 
ibandooed  the  ofQce.  But  it  is  doubtful 
vlielher  it  would  be  competent,  even  at  the 
tujt  of  Mr.  CoDDer,  (o  reach  back  over  a  period 
of  Dearly  seven  Tears  and  review  the  action  of 
Governor  Porter;  it  is,  however,  quite  clear 
Ibit  it  is  not  competent  to  do  it  at  the  suit  of 
e  relator,  who  was  »  alrenger  UDtll  May, 
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and  if  there  is  anyone  who  hna  a  claim  to  the 
office  except  Peelle,  It  is  Mr,  Conner.  If  there 
ii,  and  has  been,  no  vacancy  in  the  office,  it 
must  be  for  tbe  reason  that  Mr.  Conner  was 
never  rightfnlly  ousted;  and  if  there  was  no 
ncaney  when  Governor  Porter  and  Oovernor 
Cray  acted,  Ibere  waa  none  when  Ghivernor 
Hvvey  issued  tlie  commission  to  Mr.  Worrei 
lii  years  later. 

It  is  jnconalatent  to  uscrt  that  Oovernor 
Porter  and  QoTemor  Gray  were  coerced  into 
puittoe  Peelle  into  ofQce  and  keeping  him 
there  bv  the  legislative  election,  and  that  all 
they  did  was  to  obe^  tbe  direction  of  the  Leg- 
islature, yielding  to  it  their  own  judgments  and 
(urrendering  tbeir  own  bigb  constitutional  pre- 
tOBstivea,  and  yet  bold  that  Mr.  Conner,  in 
fielding  to  coercive  measurea  that  controlled 
the  hi^eat  officers  o(  the  State,  Tolunlarlly 
abandoned  an  office  ta  which  he  was  of  right 
•  LKA. 


entitled.    Tom 


Illogical  to  assert  that 
the  two  governors  were  so  constrained  by  legis- 
lative aetioD  thut  they  did  not  exercise  tbeir 
free  judgment  and  constitutional  rights,  and 
yet  bold  that  a  auboi  dinatc  officer,  who  yielded 
to  the  same  action  of  tbe  Legislature,  acted  of 
his  own  free  will  and  uncontrolled  judgment, 
and  voluntarily  abandoned  his  otHce, 

If  Mr.  Conner  did  not  abandon  the  office  he 
Is  still  the  da  jure  officer,  and  if  be  is,  the  ap- 
pellant's relator  bas  not  tbe  shadow  of  a  claim. 
Conner  did  not  atiandon  tbe  office  if  ho  merely 
yielded  to  the  same  power  which,  as  the  relator 
BsserU,  controlled  and  coerced  Governor  Por- 
ter, and  left  the  office  because  be  was  forced 
by  law  to  do  so.  It  is  impossible  to  conceive 
how  it  can  with  consistency  l>e  asserted  that 
there  was  no  vacancy  in  1633  because  Mr.  Con- 
ner was  the  officer  dt  jure,  and  yet  be  asserted 
that,  as  Mr.  Conner  was  forced  out  of  the  office 
io  that  year,  it  lets  the  relator  in  six  years  later. 
Nor  is  It  eaay  to  conceive  any  rational  theory 
upon  which  tbe  relator  can  lay  hold  of  Mr, 
Conner's  rights  to  defeat  Peelle;  for,  as  Mr. 
ConncT  is  not  before  tbe  court,  no  question  aa 
to  him  can  be  determined,  and  certainly  no 
righl  of  Mr.  Conner  can  be  made  available  to 
the  relator,  who  bad  not  tbe  remotest  connec- 
tion with  the  case  until  six  years  after  Peelle, 
sa  the  relator  now  claims,  wrongfully  asserted 
title  against  Hr.  Conner. 

The  case  seems  (o  me  very  clear  upon  prlo* 
dple,  but  authorities  ure  not  wanting. 

That  executive  powers  and  duties  are  beyond 
review  by  the  couria  ia  firmly  settled.  wni'tA 
V.  Myert,  100  Ind.  1,  and  authorities  dted  page 
7,  7  West.  Rep.  90. 

That  the  commksion  of  an  officer  who,  as  is 
true  of  this  case,  has  the  sole  and  exclusive  ap- 
pointing power,  is  a  conclusive  expression  of 
the  jui^ment  of  tbe  officer  iuvpsled  with  that 
power,  is  affirmed  in  strongly  reasoned  caaes, 
and,  BO  far  aa  I  have  been  able  to  ascertain.  Is 
denied  by  none.  In  a  case  where  tbe  officer 
having  the  sole  power  of  appointment  errone- 
ously supposed  that  he  must  act  upon  the  ac- 
tion of  alegiilative  body,  the  court  said:  "The 
essential  thing  la  the  fact  of  tbe  appolnlmeot, 
Tbal  might  huve  been  coctained  in  a  letter 
addresseo  to  the  persons  appointed  or  to 
the  public  If  the  paper  was  signed  for  the 
purpose  of  making  or  evidencing  tbe  appolnt- 
ment,'all  else  is  mere  matter  of  form  and  un- 
important." Peoplt  V.  Fitmimmont,  88  N,  Y. 
5ll 

In  another  case  tbe  court  said:  "In  such  a 
state  of  case  it  is  only  necessary  that  the  person 
claiming  the  ofBce  shall  show  that  the  officer 
has  exercised  Uiat  power  and  decided  in  hia 
favor."  Hokt  v.  J-Held,  10  Bush,  144,  10  Am. 
Rep.  56. 

That  there  Is  no  abandonment  of  a  public 
office  where  the  person  yields  It  In  deference  to 
a  statute  which  ia  afterwards  declared  to  be 
unconstitutional  is  adjudged  in  the  very  strong- 
ly reasoned  case  of  Turniptted  v.  Hudttm,  60 
Miss.  420,  10  Am.  Rep.  15,  where  the  author 
Itlea  are  collected  and  ably  reviewed. 

That  the  law  is  that  It  Mr.  Conner  did  not 
abandon  the  office  by  yielding  to  an  unconati- 
tutional  statute  the  implied  or  expressed  decla- 
ration of  Governor  Forter  or  of  Oovernor  Gray 
did  not  and  could  not  create  a  vacancy  ia  set 
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tied  bj  om  own  declstoDt,  Knox  Oo.  Comn. 
T.  Johvtan  ilnd.)  7  L.  R  A.  064;  Mate  t.  Bar- 
Hion,  118  Ind.  484,  18  Wwl.  Rep.  870. 

Wbat<!ver  view  may  be  wken  of  thli  cdse,  It 
Mems  clear  to  me  that  tbe  relator  baa  do  lille  to 
the  office,  and  if  lip  bis  not,  tben  tbeie  can  be 
no  queatioD  oa  to  liie  coiieciDCM  of  tbe  Judg- 


ment of  tbe  trial  couit.  WhetTier  Mr.  Peelh 
or  Ht.  Co u tier  la  entitled  to  tbe  office  la  a  mucb 
more  doubtful  queaCioii  tbsn  the  queallon  ptiy 
aentcd  by  the  relalor'a  aaaertlon  of  title. 

nuafaell.  Ch,  J.,  coDcura  In  tbe  opinion  ot 
EUiott,  J. 


IOWA.  SUPREME  COURT. 


WUltam  G.  PENNTPACEER 

CAPITAL  IH3CBANCE  CO.,  Appt. 

C....Iowa....> 

1.  WhereapolleroftiisarJLseelalBniad 
on  property  In  one  Stato  by  ■  aompnii;  In 
anoiher  HXate,  and  It  doea  not  appear  where  It- 
WB4  delivered  or  payable,  or  where  the  cxiDtraot 
waa  nude,  or  tbe  premium  paid.  It  may  bo  In- 
ferred that  the  oODtracC  waa  madoln  either  BtAU 
■a  readily  as  In  tiie  otJier. 

C.  A  statutory  prohibition  a.g«inat  In- 
■tumnco  by  CoreJsn  corporallona  without  oom- 
pUanoe  with  eertala  requlrementa.  under  a  cer- 
tain penalty,  dnea  not  make  a  polloy  leaued  with- 
out taoh  oompUanoe  void  aa  to  tbe  Inauied. 

8.    ETidence  thAt  notleo  and  proofk  of 


Ums  irere  aent  to  a  Orm  through  whloh  tbv 
tMaey  waa  procured.  aldiouKb  not  aAeoli  ot  thv 
Inaurer.  and  that  they  forwarded  tbe  papeia  by 
mall  to  tbe  Inaurer,  it  admiBslble  a*  tending  to 
abow  that  the  Inaurer  received  tbem, 
4.  Notleo  and  proolk  ot  loM  aaallad  to 
an  Insurer  will  be  preaumed  to  have  been  duly 
received  In  tbe  abaenoe  of  evidence  to  the  oon- 

E.  Inctnietlona  tb»t  notice  of  Iom  mmrt 
lutTO  been  givon  wltbin  a  reeionable  time, 

while  tbe  policy  requlrealt  to  be  Riven  "forth* 
with."  are  not  prejudicial,  aa  tlie  lerma  ace  ao 
nearly  lynonymoui. 
8.  Proof  of  tbe  maillnf*  of  notleo  and 
proolk  of  loaa  addressed  to  an  Insurer  and  prop- 
erly atamped,  opposeil  by  teetlmooy  of  the  In- 
Burer'a  offloen  and  olerka  that  tbe  dooumenlo 
were  never  received,  presents  a  queatlon  for  tta* 


Kan  —Forelon  torporaUow  law  t^  eomltv. 


ezerelae  none  ot  the 
ir  privileges  conferred  by  lis  cbarter.  In 
any  other  Slate  of  tbe  Union,  eioept  by  Uie  comity 
and  consent  of  the  latter.  Liverpool  &  L.  L.  &  F. 
Ins.  Co,  T,  Oliver,  77  P,  B.  10  WalL  MM  ilS  I'  ed. 
IICS):  Runyau  v.  CMter.  89  C.  a  U  Pet.  12!  aO  L. 

ed.ssg. 

Hy  generHl  comity,  corporstlona  created  in  one 
Stale  or  Terrl  lory  are  permitted  to  carry  on  any 
lawful  buBlnessln  another,  and  to  acqulte,  hold  and 
transfer  property  there  e<iually  as  Individuals. 
Cowell  V.  Colorado  Springs  Co.  100  D,  8.  65  126  L.  ed. 
H7};  Amerioan  *  R  CL  Union  v.  Yount,  101  U.S. 
tK!  la  L.  ed.  KHB). 

It  may.  under  the  taw  of  comity,  make  contracts. 
and  sue  In  the  courts  ot  tbe  State  In  which  they 
transact  bualnesB.  Bank  ot  Augusta  v.  Eorle,  3S 
U.  a  13  Pet.  SU  (10  L.  ed.  S74I:  Tombigbee  B.  Co.  v. 
Eneeland.  IS  U.  a  4  Huw,  IB  ill  L.  ed.  W&|. 

A  state  ataluCe  which  bnposes  upon  a  foreign 
oorporatioa  limitations  ot  Ita  right  to  make  con- 
tracts In  the  State  for  carrying  on  conimeroe  be- 
tween the  Btstea  Is  an  invasion  of  the  exclusive 
right  of  Congtesa  to  regulate  oommerceamong  the 
Btales.  Ck>oper  Ufg.  Co.  V.  Ferguson,  118  U.  a  TXT 
(2S  L.  ed.  IIST). 

Recovery  maybe  bad  on  a  polloy  issued  by  a 
oompaiiynot  authorized  to  engage  Inbuaineea  in 
the  Slate.  Qanser  v.  Flrenutn's  Fund  Ina.  Co.  fit 
Ulnn.  373. 

A  suit  for  an  account  on  a  tontine  poUcy  issued 
by  a  stock  company  can  be  entertained  by  the 
courts  ot  other  Statca  than  that  of  the  company's 
domlolL    Fierce  v.  Equitable  L.  Aasur.  Society,  4 

New  Bug.  Rep.  n^  US  Mom.  is. 

The  objection  that  tbe  defendant  eompany,  aa 
well  aa  the  plaintiff,  baa  its  legal  existence  in  an- 
other State  than  that  where  sued,  and  should  nottM 
held  to  answer.  Is  waived  by  a  general  answer. 
IMd.  Bee  note  to  State  r.  Veat.  Union  Hut.  I^  So- 
ciety, ontf,  U8b 
8L.R.A. 


ftuls  in  1A«  itiHoui  States: 

.Alabama. 

The  doing  of  a  single  act  of  busbiess  In  the  Statai, 
if  It  t>e  In  the  eierclae  of  a  corporate  function,  by 
a  foreign  oorporatioa  having  no  known  place  ot 
busloess  or  agent  In  the  State,  Is  prohibited  by  the 
State  Constitution.  Farrior  v.  New  Eugfrnd  Mor^ 
gage  Security  Co.  M  Ala.  i!TS. 

It,  In  violation  of  the  Constitution,  It  lends  money 
and  takes  a  mortgage  without  having  a  plaoe  at 
buaiueaa  or  agent  In  the  Sute,  It  oannot  forecka* 
tbe  mortgage,  tbe  promise  of  the  mortgagor  belns 
void.    Kiid. 

CUIfernldk 

The  I«glslBture  ot  the  State,  In  attempting  to 
Impose  a  condition  upon  which  forclgu  corpora 
tlooa  shnll  be  permitted  to  do  buslnev  within  tbe 
State,  cannot  eicrclse  a  power  denied  to  It  by  tlia 
State  Conatltution.  San  Frenclsoo  v.  Liverpool  * 
L.  A  O.  Ins.  Co.  T4  GaL  IIB. 

By  ccDIInuIng  In  buslncsi  they  do  not  waive  tiM 
right  to  object  to  tbe  unuonsUtutlonallty  of  the  con- 
dition.   lUd. 

Where  tbe  agent  of  a  foreign  corporation,  which 
is  charged  with  contempt,  willfully  ooDoetUs  him- 
self to  avoid  aervlce  of  an  order  to  abow  oause,  serv- 
tea  may  be  made  upon  lis  attoruey  of  i«Dord. 
Eureka  Lake  A  Y.  Canal  Co.  t.  Xuba  Co.  Super,  CC 
lU  U.  8.  tlO  (»  L.  ed.  BTU. 


The  State  may  prescribe  the  terma  upon  which  a 
foreign  corporation  aball  bo  allowed  to  carry  on  its 
buaiueaa  lu  the  Stale.  Cooper  Mfg.  Co,  v.FeigU- 
son,  lis  n.  S.  Z2T  (^  L.  ed.  1131). 

The  carrying  on  of  bualness  in  the  Slate  by  a  ftnv 
elgn  oorporatlon  without  the  filing  ot  the  certifi- 
cate and  tbe  appointment  ot  an  agent  aa  requlrad 
By  the  statute  is  forbidden,    ibid. 

But  the  making  In  Oolciado  of  one  oootiact  by 


SeealB0  34L.R,A.46Bi36L.R.A.    271. 


pKNKYPACKGm  T.  Capital  Ihi.  Co, 


JuyutowlMtlier  Ae  documenta  wen  leoelTed 

V.  A  ■liwi  lal  *t»u1t»iy  by  It  jnry  that  notice 
and  proof!  of  low  aent  by  maU  were  reeelred 
within  Blitr  daya,  tba  Ume  llmll«d  br  the  Dollcy, 
la  auDoleuUy  deflults  witbout  atatiuff  the  exoot 
day.       . 

OUT  13.  inn.) 

APPEAL  liT  defendant  from  a  judgment  of 
the  Diatribt  Court  (or  Polk  Couol.v  in  fa- 
Tor  of  plsirtifl  In  so  action  lo  recover  tbe 
amount  alleged  lo  be  due  upon  a  policy  of  lire 
iusiUHDce,    AJjirnttd, 

Statement  bj  GWea,  J.! 

Aclinn  lo  retoverupon  a  policy  of  tDiunace 
agaiost  loss  or  damage  by  fire.  Tbe  petition 
abows  Ibat  defendant  Usucd  lo  plalctiS  a  pol- 
icy upon  prnperty  id  FeDosylvanla,  InauriDE 
bim  axainst  loss  or  dumage  by  Are,  for  wbicE 
be  paid  Ihe  premium;  Ibat  wbile  said  policy 
._  ,._,.  , ., — .r_  ^^ 


D  full  force  tlie  property  was  tolal^  de- 

,  ed  bv  fire,  of  wliich  be  gave  uollce  aod 

proofs  of  losa  as  required.     The  defendant  an- 


swered in  Iwo  coiiniB,  denying  gcoenUy  ia  tbe 
firet,  and  alleging  io  tbe  second  tbat  il  is  a  cor- 
poration orKBDized  under  tbe  lane  of  Iowa, 
with  iu  principal  place  of  busineai  at  Dea 
Hoinm;  tbat  ilnad  not,  and  was  not,  for  want 
of  BuBident  capital  stock,  entitled  lo  qualify 
UQder  Ibe  laws  of  Penusylvatiia  to  do  business 
iD  ilMt  Sum,  and  bad  no  office  oragent  in  that 


issued  in  violation  of  ibe  laws  of  Peaasyt 
Tanla,  and  therefore  void. 

Tlie  lequiremenia  of  tlie  laws  of  Fenniyl- 
Tania,  as  set  out,  are  "that,  before  any  insur- 
ance company  not  of  that  Stale  shall  be  per- 
mitted to  tiansact  any  Insurance  business  with- 
in the  mate  of  Pennsylvania,  or  to  issue  any 
policies  of  insuriLDce  upon  property  within  said 
State,  eitber  by  ilaelf  or  agents,  a  certificate 
must  be  obtained  of  Ibe  insurance  commission- 
er  of  said  Stale  certifying  that  it  bus  so  com- 
plied with  tbe  laws  ot  Pennsylvania,  and  is  au- 
thorized to  transact  such  business  nitbin  Iba 
State;  that  any  company,  sot  of  said  Slate, 
Ibat  shall  do  an  Insurance  business  within  said 
State  witbout  baving  first  qualified  Itself  as 
provided,  and  without  first  receiving  the  cer- 
tificate required,  shall  pay  a  fine  and  peDalty 
for  Bucb  offense  to  aald  Btate."  The  plaintiu 
demurred  to  said  second  count  on  tbe  follow- 
ing grounds:  (1)  The  defendant  is  ealopped 
from  alleging  Its  want  of  aulliority  to  do  busi- 
ness in  the  Btate  ot  Pennsylvania;  (2)  Tbe  stat- 
ute of  Pennsylvania  does  not  render  the  con- 
tract of  insurance  referred  toToid;  (8)  Tbe  said 
count  shows  that  Ibe  defendant  la  liable  to  a 
penally  for  doing  an  unauiborized  business  in 
the  State  of  Pennsylvania,  but  showa  no  de- 
fense to  the  claim  of  the  plaintiff  herein;  (1) 


an  OUo  eorporattOD  dooi  oM 
coabualnaa.   JMd. 

Where  tbe  Conatltudoa  and  atatutra  provide  that 
f  otelvn  oorporatlona  shall  make  and  file  a  oartlS- 
<xte  deatrDaClDB  an  authorised  ajcent  In  the  State, 
lealdlac  at  Ita  principal  place  of  biislDees,  upon 
whom  ptocaaa  may  ba  eerved,  a  oertiOcaCelaln  sub- 
at&Dtlal  conformity  which  dtalsnates  tba  "  Beneral 
manasvr"  realdJns  at  Its  principal  place  ot  bual- 
iiea  as  asMtl,  without  glvloB  any  particular  name. 
OoodwlD  r.  Colorado  MorlcaKe  InveaL  Co.  110  U. 
&  1  dS  L.  ed.  4Tj. 

nia  (act  that  a  forclsn  oorporatloD  haa  not  Hied 
tta  oertiflcate  ot  Inourporatlon  within  Uie  Btate.  aa 
Kanlred  t>y  atatuta.  will  not  pt«vent  [tirom  brlug- 
Isga  ault  wittiln  tbe  State,  eitber  lo  the  abite  or 
federal  court  Haley  Llveetook  Co.  v.  Boutt  Co.  2 
Denver  Lesal  Newa.  Sli. 

OtmnteUcvt. 


Mew  Bum-  'Biep.  US,  58  Oenn.  8DCk 

I>Mrlet  of  OoluniMa. 

A  oorporatlon  dolns  biulneaa  In  a  forelsn  terri- 
tory oonaenia  to  be  aued  there.  Baltlioor*  ft  O.  B. 
Co.  T.  Harris  TS  U.  B.  U  Wall.  U  n»  L.  ed,  aW. 

Acts  of  CODKreaa  made  the  Baltimore  &  Ohio 
Ballroad  Company  aoable  In  the  Dlatrlot  of  Ool- 
tuubla-   Iblif. 

Tbe  law  of  Virjrinla  UmltlaB  a  oorporaUoD  to  the 
bounds  of  the  Btate.  In  perlormlng  tta  functions, 
eould  only  prevent  It  from  making  new  oontractg 
■ubseqiient  to  the  aeparatlon,  but  could  not  release 
It  from  oontracta  In  the  Dlatrlot  of  Columbia  made 
before  tbe  aeparatlon.  Kom  t.  Mutual  Aasur. 
SooMy.  10  U.  B.  •  Crsnch,  IBC  (B  L.  ed.  185). 

A  deoiee  of  the  Vlr^la  Court  of  Cbaocery, 
S  property  Ota  oorpontlon  to  (ruato^ 
-'^ytbeBup^e■ne  Court  ot  the  District 
4L.RA. 


In  the  abaenoe  ot  prohibitory  legltlatlon  Indi- 
vidual oltlzens  cannot  complajn  because  a  foralga 
oorporatlon  !■  doiag  bualnessln  the  State.  Penaa' 
oola  Telsff.  Co.  v.  W.  U.  Teles.  Co.  «a  D.  S.  1  (M  U 
ed.Tau, 

Under  the  Oeorgla  Constitution,  a  purcbaae,  by 
a  ralliray  company  In  Georgia,  of  tbe  ooetract  to 
construct  the  line  of  a  competitive  company,  and- 
ot  thv  aeourltlea  of  such  oomuetltlve  company, 
with  a  view  to  prevent  tbe  conscruotlon  of  auoh 
compptlng  line,  ts  Illegal  and  void,  and  all  con- 
oemed  as  to  oseeta  reaultiug'  therefrom  are  OOn. 
stltuted  trustees  for  those  whose  rights  hare  been 
Invaded.  I^ngdon  v.  Central  B.  &  Bka.  Co.  I L,  U, 
A.  US,  n  Fed.  Bap.  tlS. 

Ifltnnll. 
A  Btata  has  power  to  dtsorlmlnate  between  bar 

own  oorpoiatlona  and  those  of  other  States  doalr- 
oue  ot'transBCtlns  boslnesa  within  her  Jurlsdlatlon, 
and  may  determine  the  degree  ot  dlaorhnlnatlou 
subject  to  the  lundamenial  law  of  the  Union. 
Ducat  T.  Cblcaso.  TT  U.  S.  10  Wall.  410  (Ifi  U  ed.  HEJ. 

The  powers  ot  a  oorporatlon  need  not  ba  exer- 
cised at  any  one  plaoe  In  the  Siote.  Baint  Clara 
Female  Academy  v.  Sullivan,  1  Wast.  Uep.  lU,  US 
OLSIISl 

The  object  at  the  IlJIncila  Statute  was  to  produce 
unlfonnlty  fn  tbe  powers,  llHbllitlea,  duties  and 
reetrlctlUDS  of  foreign  and  domeatlo  corporatlona 
of  like  oharscter.  and  to  brlotr  them  all  undsrthe 
inBueiice  ol  the  same  law.  Ibid.;  Bamea  T.  Bud- 
dard,  1  West.  Rop.  Ua.  IIT  DL  tST. 

A  foreign  oorporatlon  cannot  be  Inoorporalod 
Into  another  corporation  of  the  nme  name  under 
the  laws  of  another  Btate.  although  the  stock  own- 
ership Is  tbe  aame  in  both  Btate*.     Drummond 


.oc^lc 


Iowa  SrPBUf  b  Coxmt. 


Hat. 


It  does  not  appew  tbat  tbe  alleged  contract  of 

iDsiirance  nas  made  In  the  State  of  PeniiBjl- 
vnnio,  and  theiefora  the  laws  of  PeDn^lvflnfa 
regarding  lasurnQce  would  bare  DO  effect;  (tf) 
the  defeitdatit,  having  isBued  to  tbe  plaioliff  ils 
policy  of  iosuraDce,  caoDot  now  allege  a  viola- 
tloD  of  law  on  Its  part  to  avoid  ita  liability  un- 
der aald  policy.  This  demurrer  was  suaiained, 
and  defendaot  excepted,  Tbe  case  was  tried 
lo  a  jury,  the  principal  conteDlion  beloK  as  to 
whether  notice  and  proofs  of  loas  had  been 
given  as  required.  On  the  trial,  defendant  ex- 
cepted lo  certain  rutin ga  admitlf ni;  and  exclud- 
ing testimony,  and  to  certain  inatruclioQB.  The 
jury  found  for  the  plwnliff,  and  returned  with 
their  general  verdict  a  special  finding  aubmit- 
ted  at  defendanl'a  request,  and  their  answer,  aa 
follows:  "When  were  the  proofa  of  loaa  re- 
ceived by  the  defendant  at  ita  office  in  Des 
Moines,  Iowa?"  "Within  sixty  dajsfromtho 
date  of  the  fire."  Tbe  defendant  moved  to  act 
aside  the  verdict  on  the  grounds  of  the  nillags 
already  stated,  and  tbe  further  ground  that  the 
verdict  of  tbe  jury  ia  conlraiv  to  the  law  and 
evidence,  ia  the  reaultof  paasion  and  prejudice, 
mfaconduct  of  the  jury,  and  that  the  jury  failed 
to  answer  special  intcrrogatoriea  by  defendant. 
This  motion  being  overruled,  judgment  was 
entered  upon  the  verdict,  to  all  of  which  do- 
feodant  excepted,  and  from  which  it  appeals. 


termine  for  Itaelf  whether  a  foreign  corporattoi, 
ahall  be  admitted  to  do  buainesa  within  tb*- 
State,  and  to  preacilba  the  terms  and  condi- 
tioDS  upon  which  auch  permlsaioa  ahall  t» 

^ftui  V.  TiTffinia,  75  U.  fl.  8  Wall.  188  (1» 
L.  ed.  B57);  Bank  of  Attgvtta  r.  Earle.  88  U. 
8.  18  Pet,  638  (10  L.  ed.  ZB3);  Dutat  v.  Ohiea- 
go,  77  U.  B.  10  Wall.  410  (19  L.  ed.  972). 

A  contract  founded  on  an  act  prohibited  by 
tbe  Statute  la  void  and  the  law  vdll  not  lend  iu 
aid  to  either  party,  either  for  Ita  enforcement 
or  the  recovery  of  damages  for  ita  breach. 

Bishop,  Cont.  g  M7;  lltllii  v.  Olark.  4  Hill, 
424;  Morcky.  Abd,  8  Boa.  &  P.  SS;  BtapUi  t. 
Qauld,  5  Bandf.  411;  Camden  v.  AnderMon,! 
Bob.  &  P.  272;  S^ton  v.  Eamblen,  32  He.  448; 
Thome  T.  FraeelUri  Int.  Go.  80  Pa.  15;  Brook- 
ll/n  L.  Int.  Oo.  v,  BUd»oe,  S2  Ala.  588;  Sortlt- 
inettern  Mvt.  L.  Im.  Co.  v.  £Uio«,B  Fed.  Rep. 
225;  Lycoming  F.  Int.  Oo.  v.  Wright,  55  Vt, 
526;  Biting  Sun  Int.  Oo.  r.  Slaughter,  20  Ind. 
620;  Vineinnati  Mut.  Betath  Attar.  Co.  v. 
RounOial,  65111.  B6;  Be  Cmmlock,  3  Sawy.  218^ 
Sanple  v.  Bank  of  Britith  Oolwnbia,  H  Sawy, 
88;  Bank  of  Britith  OolumAia  v.  Page,  6  Or. 
481;  ..Etna  int.  Co.  t.  Bartfy.  11  Wia.  884; 
Wiliiamt  v.  Cheneg,  8  Gray,  215. 

This  contract,  Ijeing  void  under  the  laws  ot 
Pennsylvania,  will  be  held  void  everywhere. 

MeJJania  v.  Chicago  ■£  Jf.  IT.  B.  Oo.  24 
Iowa,  412;  Story,  Conf.  L.  g  243  e(  ae^. 

Where  the  statute  la   prohibitory,  the  con- 


Tobacco  Co.  V.  Bandle,  i  West.  Bep.  Vt,  LU  HI.  41& 
Id  aucb  oaae.  bovrever,  where  no  Injar;  ia  abowo, 
InlunctlOQWlJlnotlle.    IMd. 

wlttadmrlng  tbe  Inhiblllon  ot  a  forel^  eorpo- 
ratton  to  take  morifragea  does  not  Impair  tbe  obllca- 
tJoD  ot  the  ooDtraoc  aa  to  an  eilallnK  morl«e(e. 
even  aa  to  one  bavins  a  aubaequent  Ilea  t>a  the 
land.  Qroaa  v.  Cntted  Stales  Uoctgage  Co.  UB  TF. 
B.  m  {S7  L.  ed.  !SG|. 

Vbeclier  tbe  pover  of  a  foreign  corporation  la 
ezoeeded  In  purcbaalOK  laad  la  a  gneatloa  between 
theoorporaUon  aud  tbe  State  only,  and  cannot  be 
raised  Id  ejectment  by  an  IndlviduaL  Sbopeand 
Haeruder,  JI.,  dbwenC.  Bamoa  v<  SocMaid,  4 
West.  Hep.  1S4,  UT  111.  £tlT. 


it  another  by  extending:  Ita  load 
Into  the  latter  with  permtsston,  unleaa  tbe  atatute 
KtvloK  perm Ifston  must  neccsEurllr  be  construed  aa 
ureatlng  u  new  enrpomtiou.  Pennsylvania  B.  Co. 
V,  SI.  Loula.  A.  &  T.  U.  B,  Oa  lU  U.  B.  2S0  laOIi.  ed. 
S3). 

A  oomplnlnt  byaforelsn  corpontloD  In  a  suit 
unon  a  note  "xccutod  lo  it  In  this  Btate  need  not 
allege  tliut  it  baa  compiled  vlth  tbs  statute  in  re- 
lation to  tlie  dullee  of  Ita  ajcenla  dolnff  businece  la 
■    [  upon  Uieir  agenoy. 


Bprague  V.  Cutler  ft  3.  Lumber  Co.  B  WaeC  S 
MS,  106  Ind.  2<2. 

Tbe  atatute  lequfrlnir  eertsin  forelKn  oorpora- 
ttons'le$lrlng  to  do  bualneas  In  this  Stale  to  tiecome 
domesticated  and  submit  to  the  JiirlsdlctlDn  of  the 
State  courts  to  the  exclusion  ot  the  federal  eouria, 
la  not,  when  applied  to  foreiga  raUroadB,  repuR- 
naut  to  tbe  conslitutloael  provtalon  aa  to  Impalr- 
IDK  the  □blisatlona  of  ooatiacta.  nor  to  the  oom- 
mercial  oUuse  of  tbe  Fedoial  Conitltutlon,  nor  to 
the  Utb  Ameodmeot  thereof;  nox  la  It  an  Inteiter- 
BL.it.  A. 


ence  with  tbe  Jurisdiction  of  the  federal  oouit^ 
Goodrel  v.  Erelohbaum,  TO  Iowa,  SSt 

But  a  statute  whose  sole  objeot  ia  to  requtre  of  » 
torelffn  corporation  to  stipulate  not  to  removs 
suits  Into  the  federal  oourt  aa  a  condition  of  a  per- 
mit to  do  business  withia  the  State  ta  void.  Barrota 
»,  Burnalde,  IM  U.  a  18B  (30  L.  ed,  BUS). 

The  tact  that  the  ohlel  offloers  of  a  oorpoiBtloil 
oome  Into  the  Btate  wlUi  Ktme  ot  lU  property  for 
advertisement  and  eihlbltion  doea  not  brlnK  that 
oorporatlun  Into  the  State  as  an  Inhabitant.  Caiw 
penter  v.  Weatlnshouae  Alr-Brake  Co.  3£  fed.  Bepi. 
48L 

iMitiaUmn, 

A.  constitutional  requirement  of  a  foreign  oor. 
poratloo,  BO  tar  as  It  Interpuses  a  restriction  od 
nnvlttaUon,  la  void.  New  Orleans  ft  U.  Packet  Co. 
V.  Jamea,  3t  Fed.  Bep.  iL 

Uarvlani. 

A  Dorporatlon  created  In  one  Slate  may  exerolae 
wltbln  another  State  tbe  arene rat  poireiscoiittfired 
by  Its  own  charter  and  permllte'l  by  the  laws  of  Its 
own  Btate  not  Incotislsient  wltb  the  lavsaod  policy 
of  the  other  State.  Cay  v.  Postal  Tek«.  Co.  e  Cent. 
Bep.  lil,  ee  Ud.  HH. 

Bo  foreign  corpontions  may  acquire  and  hold 
property  In  this  State  neaouary  to  the  proaecutiua 
and  oonduct  of  their  bualoces  In  tliis  State.    Ihld. 

And  their  creditors  la  their  own  Stnta  miiy  avail 
thameeWea  of  any  at  their  a^ects  found  In  this 
Stale,  which  equity  will  pcoteot  and  make  avail- 
able.   Ibid. 

IftumchufeHab 

A  Btale  ma;  make  a  oorporatlon  of  Cnoth^ 
Btate.  SB  there  orBiin!r.ed  and  oonduclcd,  acorpo* 
ration  of  Its  own  ipioad  any  property  wltblu  Its  tar- 
rltoriaUurisaiotlon.  Qraham  v.  Boston,  H.  ft  E.B. 
Co.  US  C.  8.  IDl  (30  T..  ed.  196>. 

A  company  mjide  up  ot  dlsHnot  Oorporatlont 
obarterad  by  dUterant  Utataa,  whloh  la  ^aoHoaUr 


.Cookie 


PEinnrACKXB  t.  Capitu.  Ins.  Co. 


tract  (•  Iltegal  utd  not  mf ordble  by  eltb«r  pttt- 

»y- 

2  Wood,  Tin  Iiu.  |G21;  ThomtT.  TrawOert 
Ini,  Oo.  and  Bitirtf  Sun  Int.  Oo.  t.  SaitghUr, 
tupra;  I^^anklin  In*.  Co.  r.  LouiiciOt  dt  A. 
Fadtet  Go.  0  Biuh,  S90. 

ForwardiDg  pioofa  of  lov  through  the  tnalla 
li  not  auffldeot, 

AuvusAanna  Jfut.  F.  Int.  Co.  t.  Tunkhan- 
noek  Toy  Oo.  97  Pa.  4M;  Hodgldnt  v.  Mont- 
gmnem  Co.  Mvt.  In*.  Oo.  84  Barb.  218:  Ptat/i  v. 
MinnaotaFarman  Jfut.  F.  In*.  A**o.  23  Mion. 
4TB. 

Matr*.  PUllipa  *  D»r>  "^^o  'or  appel- 
lant: 

When  both  partlaa  to  a  contract  bare  sought 
to  ciTCumTent  and  bare  aided  in  violating  the 
law,  DO  reaaoQ  cao  be  given  for  refuBing  to  eu' 
force  Ibe  coulract  at  the  Instance  of  one  partT 
wbicb  does  not  equally  demand  that  It  Bhall 
not  be  enforced  at  the  inalance  of  the  oilier 
pulY.  Tbe  Ian  muit  enforce  the  contract  at 
the  iDstance  of  either  parly,  or  must  refuse  all 
recognition  of,  and  deny  all  relief  (c,  both  par- 
ties. To  enforce  the  contract  at  the  behest  of 
either  pari^  is  simplf  to  ignore  the  law,  and 


Bitirtg  Bun  In*.  Co.  v.  maughter.  SO  Ind.  620; 
Buxton  r.  HanMen,  B2  Me.  448:  Camdtn  v. 
AruUntm,  1  Bos.  A  P.  272;  Re  Oomitoek, 
8  Sawy.  318 :  Sempk  t,  Barik  of  BritM 
Oalttmlna,  G  Sawy.   88  ;  Bank  of  Britith  Col- 


rnnbia  v,  F^se,  0  Or,  481 ;  Ifdli*  T.  (nark, 
20  Wend.  2i;  8ta^  t.  Govld,  S  Sandl. 
411 ;  Morek  r.  Abel,  8  Boa.  A  P.  86;  IfOli* 
T.  Clark  4  Hill,  424 :  Btoaome  t.  Wit- 
liami,  8  Bam.  &  G.  282 ;  Bout  t.  Johnton, 
7  Gray,  163. 

He**rt.  Cnmmina  A  Wrlf^htifor  appellee; 

Where  sljitutes  contain  no  abbolute  prohibi- 
tion, but  provide  a  penalty  for  tbe  doingof  the 
act,  a  contract  made  in  violation  of  the  (erma 
of  the  atatule  ta  not  necetigRrily  Invalid,  but  the 

ly  effert  ia  to  compel  the  payment,  by  the 


T.  Wtatlaie,  86  Iowa,  546;  ToolU  t.  Tai/lor.  Oi 
Iowa,  620;  Fersui*on  v.  Nonnan,  B  Bine.  N. 
C,  76;  Harrit  t.  Rvnr.tU,  6S  U.  8.  13  How.  79 
[13  L.  ed.  901):  Fachler  v.  Ford,  86  U.  S.  34 
How.  823  (16  L.  ed.  0001;  Oneida  Jlan.k  v.  On- 
tario Bank, HI  N.T.400;  Strong  v.  llading, 
S  Ohio,  301;  Qeer  v.  Pvtnam,  10  Mass.  813; 
DoaeU  v,  Appelgate,  7  Fed.  Kep.  881;  Onion 
Nat.  Bank  v,  Untthent,  08  U.  S.  631  (30  L.  ed, 
186);  Qentte*  Xal.  Bank  r.  Wliitntji,  108  U.  S. 
99(36L.ed.448);  Fortier  t.  Hew  Orltant Sat. 
Bank,  113  U.  8.  4«8  {38  L.  ed,  7041;  MUfari 
T.  WoreetUr,  7  Mass.  48;  Sedgwick,  SUt,  and 
Const.  L.  78;  Canter  t.  Fireman'*  F.  Jn*.  Oo, 
84  Minn.  878. 

A  foreif^  inauTance  company  doing  bualnesa 
In  a  State  is  estopped  from  saying  that  it  was 
doing  buslneea  contruy  to  the  law, 

Oermania  F.  In*,  do.  v,  Curran,  8  Kan.  9; 


one  eorporatJon  wlQi  a  oapltal  stock  a  unit,  and 
witli  one  set  of  abKreholders  and  one  board  of 
dlreaton.  althouah  ga  to  eltber  of  Uis  Blalea  it  Is 
covemed  br  Uw  laws  o(  that  Slate,  baa  a  domlail  In 
ouh  Blsta  and  may  hold  meatings  therein  and 
truaaetaorporatebualneM  In  each  State.  iMd. 
nia  Hatutfl  prorldlDK  that  conveTanoea  or  moit- 
it  baanthorfied  by 


Where  diteotoia  of  a  foreign  oorponitlon  are  au- 
tborlied  by  the  statutee  of  the  State  of  tta  oreatloa 
a  mortsaav  Ita  realty,  a  aiort«aae  here  In  the 
e  of  this  Slate  k  valid. 


naoal  foim  of  ■ 


la  of  lervloa  bf  O'*  preper  offloer  <m 
the  areot  o(  a  torelcn  oorporatlon  la  aufflolent 
nrlma  (aole  evldenoe  tliat  the  axant  npresetited 
the  ooDlpanytDtbebualneas!  bnt  this  may  be  re- 
buted.   Bk  Clair  V.  Coz,  106  U.  B.  no  (>7  L.  ed.  SKj. 

n  tbe  record 

it  to  nid  the  oorporatlon  waa  enffased  In  buaitiesi 
Inthstatate.   JML 


AforeljinM 


Ktnnttata. 

■ration  linot  i: 

oriMtng  It  to  operate  ruads  In  tbe 
State  provided  It  aball  be  deemed  a  domestio  oor- 
pontion  in  all  pmoeedius*  aiialng  In  tbat  8t«le. 
Oklcaso,  M.  *  St.  P.  B.  Co.  V.  Beaker,  SI  Ted.  Bep. 
ML 

Iowa  railway  compaolca  aooeptlnc  the  provla- 
tona  of  the  aUtulea  of  tUi  8Ule  permltUnB  tbem 
to  extend  their  roads  Into  tbia  State,  are  required 
to  file  arttclea  of  aaaoolatlon  with  tbe  aecretarj  of 
•late,  and  pay  tfas  lee  pmcrlbed  by  statute.  State 
V.  Sioux  car  *  H.  B.  Co.  lUlnnJ  Feb.  IT,  UML 

BUaA. 


A  oorporatlon  Of  one  State,  when  operating'  a 
road  In  BDOtber  State  as  leasee,  sub]oote  Itself,  as  to 
that  road,  to  suob  looal  letrislatlon  as  would  have 
been  applloable  to  tbe  lessor  bad  no  lease  been 
made.  Stone  v,  Illinois  Cent.  R.  Co.  I'Sallroad 
Oommlaaloa  Caass"}  Ua  U.  B.  MT  (»  !•.  ed.  UW. 

Jftnouri- 
A  oorpoTBtlon  of  One  State,  dotn^  buslneeatn  ■□• 
Otber,  la  suable  where  lla  builoces  ta  done.  If  tbe 
lawsmakeprovlBlontothatelTeot.    St.  Louis  Wire. 
Hill  Co.  *,  Oonsolldatad  Barb-Wire  Co.  Si  f  eU.  Ueib 

eoo, 

JfoRtano. 

Toretsn  eorporatlans  are  not  prohibited  Iron 
doing  business  In  Uontana.  GarOeld.  U.  &  M.  Co. 
T.  HammBr.  B  Moot.  E8. 

The  prohibition  In  the  Hontaoa  Statute  OKBlost 
any  foreign  oorporatlon  dobig  buslneai  Id  tbe  Ter- 
ritory wltbout  eomplyinfr  with  tbe  terms  of  tba 
statute  does  not  abridge  the  rlgbt  of  the  foreign 
corporation  to  sue.  Powder  River  Cbttle  Co.  T. 
Custer  Co.  iMant.i  tt  Fao.  Rep.  888. 

And  an  action  by  It  to  recover  back  taieg  paid 
by  compulsion  Is  not  an  aotloa  based  upon  any  aot 
or  oontmct  of  tbe  oorporatlon.  witbia  the  problbl. 
tlon  of  a  statute  aoaluat  doing  buolueM  In  tbe  Ter- 
ritory,  ibid. 

JTsbrosfto. 

n>e  ConsUtutlon  denies  to  a  torel^  rallroaa 
oompaoy  the  rigbt  of  eminent  domain,  until  it  baa 
beoome  a  body  corporate  under  the  laws  of  Net>- 
raska;  but  thli  does  not  prohibit  ICa  oonsolldatlan 
with  a  domeetlo  oorporatlon  and  thereby  beoominr 
Itself  domeeila.  State  v.  Chicaso,  B.  *  Q.  B.  Co.  I 
L.  U.  A.  EU,  a>  Neb.  ISS. 

A  lorelgD  and  nonresident  railroad  eorpoiatlom 
nnder  tbe  constitutional  prohibition  cannot  ao- 
quire  a  rlirbt  of  way  Indlreotly  through  a  Neteaaka 


sto 


Iowa  Sufrkhx  Codkt, 


(Say  F.  <e  M.  Ini.  Ca.  t.  ffuron  fl.  <ft  £.  Jfl'fl'- 
Co.  81  Mich.  W&;  Skr-inan  t.  Tevlonia  Int.  Co, 
1  Fed.  Rep.  471;  Union  Uvt.  L.  Ini.  Co.  t. 
MeMiUen.,  34  Ohio  3t.  67;  OTfumAiu  /n«.  Co.  v. 
IFaiiA,  18  Mo.  32B;  Eartford  L.  8.  Int.  Co.  t. 
.Va(tA#u«,  103  Mass.  321;  Wiuhingtan  Go.  Int. 
■.  Oolton,  28  Conn.  48;  Gentry  t.  Conn. 


X  Int.  Co.  T.  BUit,  83  Ohio  St.  388;  Behltr 
T.  dffrnuin  Jfu(.  P.  tni.  Co.  68  lad.  847;  Cin- 
cinnati Mtii.  H.  Amr.  Co.  v.  Rotenthal,  GO 
IH.  BO:  Buranf.WattrUnjin  F.  Int.  Co.  96  P». 
87;  TPiitMtDim  F.  Int.  Co.  y.  Simoni,  96  Fa. 

eao. 

U  tbU  contract  la  valid  la  Iowa,  tbe  Ibwh  of 
PenDsjlvaala  can  Id  no  manaer  delermioe  ita 
Talidlty. 

Story,  Conf.  L.  SS  243,  396;  Davit  v.  Bnm- 
ton,  6  Iowa,  410;  Smith  t.  XeT^fan,  34  lona, 
829;  Arnold  ■T.P0tteT,23Ioviii.l9S-  Bvtterty. 
Oldt,  11  lona,  1;  Sacnry  v.  Salary,  8  Iowa, 
272;  UnittdSinlet  Hank  t.  Donnollg,  83  U.  B. 
9  Pet.  861  (8  L.  ed.  974);  Andreiet  t.  Herrat, 
4  Cow.  G08,  sod  note,-  Flanagan  t.  Packard, 
41  Vt.  601 :  £(imS  t.  Botawr,  7  Bira.  81B, 

Our  policy  wa«  an  Iowa  contract,  beesnse 
dated  there,  and  becanse  ila  existence  dated 
from  the  lime  it  was  mHilcd. 

Lamb  T.  BoirtcT,  7  Bisa.  378;  Columlia  F. 
Int.  Co.  T.  Aingon.  37  N.  J.  L.  83;  llude  v. 
Ooodn/ne,  3  N.  T.  86T;  PeopUy.  Imlay,  20 Barb. 
fi8;  Hantley  t.  Merrill,  83  Bsrb,  886;  Ifffiiili  " 


a  Mass.  221. 


OlTen.  i/'.,  deUTcnd  (be   oidnion  of  tha 

Tbe  qneitloni  raised  and  arpied  on  the  do- 
muirer  ma;  be  molved  into  tbe  single  inquiry, 
Is  the  coDlract  of  tnsuranoe  sued  upon  voidf 
It  is  alleged  that  It  is  Totd  becaiue  the  defend- 
ant bad  not  and  wa*  not  entitled  to  qualifj 
under  the  laws  of  Fennsjlvanla,  to  contract  in- 
surance upon  property  in  that  State  at  tbe  lime 
this  policy  was  Issued,  and  because  (be  plainiiS 
received  It  knowing  that  fact.  For  the  purpoeea 
of  the_  demurrer  these  allegatlooe  are  to  be 
taken  'as  true,  and  we  are  to  say  whether,  be- 
ing inie,  they  reader  the  policy  void.  Apprl- 
lant'a  contention  Is  that  tbe  contract  was  made 
and  policy  Issued  and  accepted,  in  violation  of 
the  laws  of  FennsylvHaia.  a*  set  out  in  the  an- 
Bwpr,  Bad  that,  tbe  plaintill  having  received  the 
policy  knowing  that  fact,  the  parties  are  t'n 
pari  delicta,  and  tbe  law  will  not  enforce  tbe 
contract  at  tbe  suit  of  either.  Appellee  con- 
tends that  the  policy  wss  Issued  and  Is  payable 
in  Iowa,  and  fli  validity  is  therefore  to  be  de- 
termined by  tbe  laws  of  Iowa,  and  that  the 
Statute  set  out  did  not  forbid  the  issuing  tbe 
policy  in  suit,  nor  make  the  same  void,  but 
simply  declares  tho  Company  liable  to  a  £ne 
for  issuing  it. 

2.  It  does  Dot  appear  from  tbe  answer,  nor 
from  it  and  the  petition,  where  tbe  contract 
was  made,  premium  paid  or  policy  delivered, 
Dor  where  it  is  payable.  From  tbe  facia  that 
the  Compaay  Is  of  Iowa,  and  the  insured  prop- 
erly In  Pennsylvania,  we  may  infer  Ibe  con- 
tract to  have  been  made  la  either  State  as  read- 
ily aa  tbe  other.    Such  being  the  state  of  the 


eoTporattOD.    Koenls  v.  CIdrago,  B.  4  Q.  B,  On. 
(Neb.)0ct.i3,IB». 

The  title  ol  a  tar^ga  oorporatloa  which  pur- 
chased tenl  estate  at  a  Judicial  sale  in  Nebraska 
wbllG  Neb.  Laws  1SS7,  chap.  SB,  II,  was  In  force,  li 
valid  Hgrolait  everyone  but  the  State,  Bad  can  " 
devested  only  by  prooeedliiKS  brought  by  the  State 
for  that  purpoee.  Ou-low  v.  Auliman  iNeb.)  Feb. 
4.1880. 

A  Btatnleitf  IJmllatioiubeKliialomn,  aaagalaat 
a  foreign  oorporadoo,  fn>m  the  Ume  It  has  a  per- 
son within  the  State  upon  whom  prooeaato  com- 
mence a  suit  may  t>e  served.  Dnlt«d  SMtee  Sip. 
00.  V.  Ware,  B  U.  S. »  TTalL  M  <!S  L.  ed.  iiSt. 


It  ta  lost  and  proper  that  foreign  corporations 
■bould  be  subject  to  tlie  legltlniate  poUoe  regula- 
tions of  the  Htats.  and  should  have.  If  required,  an 
■geot  In  the  Btate  to  aooept  serrloe  of  prooesi 
when  sued  for  acts  done  or  oontraola  made  there- 
in. BtooktOD  V.  BaldmoreftN.  Y.B.Oo.  1  InleiB. 
Com.  Hep.  Ill,  n  Fed.  Bep.  9. 

But  in  the  pursuit  of  busioeea  authoriied  by  the 
fedenl  govemmentttaey  cannot  be  obsliuoled  bj 
any  State.    IMd. 

Where  a  foreign  corporation,  without  authority, 
has  taken  b  lease  of  real  estate,  it  will  M  estopped 
from  plcediog  ultra  eircfl  In  an  aetiou  for  the  rent- 
Camdeo  &  A.  R.  Co.  r.  Hay's  Landing  A  &  H.  Q  B- 
Oo.  4  Cent,  Bep.  HB,  U  N.  J.  L.  SSO, 

A  foreign  oorporation  wlthtn  a  State  under  an 
annua]  Uoense  Is  subjeot  to  the  power  of  the  Btate 
tochaogeatany  tlmethe  conditions  of  admliaion 
for  the  future.  It  l8  not  wlthtn  the  jurMlotlon  of 
the  State  so  OS  to  be  within  the  equal  proteotlon  of 
(he  laws  under  tbe  TDurtaenlh  Amendmenti  In  ro- 
8L.R.  A. 


■pact  to  an  Imposition  upon  It  of  unequal  burden! 
as  compared  with  foreign  oorporaUons  of  other 
Btatee.  Philadelphia  Fire  Aaso.  v.  Hew  York,  lU 
U.ailOiBOL.  ed.8«>. 

A  corporation  with  eapaolty  to  oontraot  may 
coutiBot  outaldfl  the  State,  unless  the  law  of  the 
other  State  forbids.  Day  t.  Ogdensburgh  ft  L.  a 
ROo.  8  Cent.  Bep.  (W.  UI7  N.  T.  I»:  Balunaiah  T. 
SpeuMlng,  •  New  Bog.  Bep.  (MS.  117  Man.  ffi4. 

A  foreign  oorporation  may  enforce  tiw  covenant 
madebyapereon,  toUieefleottliathe  will  not  en- 
gage in  trade  within  a  oertolo  district.  Diamond 
Matoh  Co.  V,  Boeber,  0  Cent  Bep.  ISl,  IDS  N.  Y.  tfl. 

OftlO. 
Tbe  right  of  the  patent  owner  to  permit  or  Uoenae 
the  use  of  the  loventloo  is  not  a  creature  of  fran- 
chise or  statute,  but  of  the  common  law;  and  la 
ezerdsliig  this  common-law  right  of  Uoenslug  oth- 
ers to  use  Its  patent,  Uia  corporation  owuer  Is  uo 
more  natlonaloed  or  domeeUoated  than  a  private 
owner  would  be  under  the  eame  drcumstonoes. 
Dulled  Btate*  V.  Ant.  Bell  Teleph.  Co. »  Fed.  Bep.  IT. 


Tbe  Leglslattire  may  preserlbatheeoDdiUone  up- 
on which  a  f orelon  corporalloo  shall  trameot  busl- 
neHS  In  the  Btat&  List  v.  Com.  10  Oenc  Bep.  680, 
lis  Fa.  SSi;  Insurance  do.  of  North  America  r. 
Brim,  V  West.  Bep.  tM,  111  Ind.  £81. 

It  may  exclude  a  foreign  corporation  entirely, 
or  restrict  Ita  buelnes*  to  particular  localltieB- 
Pembtna  Consolidated  Silver  Uln.  k  M-  Oc  v.  Penn- 
sylvania, US  D.  6.  Ul  (U  L.  ed.  eSO). 

Ibe  only  limitation  upon  tlie  power  of  a  Btate  to 
exact  eondltlone  allowing  a  foreign  corporation  to 
do  bustaieaa  Is  where  It  la  eognjiei 


l80Oi 


'pEMsm.oxRB.  T,  Centrai,  Im.  Go, 
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pleadiDgB,  we  tre  Dot  cdled  upon  to  determiae 
wbot  effect  tbe  law  of  PeiiDsylvBDia  would 
h&ve  upon  this  policy  u  an  Iowa  contract. 

8.  The  principle  tbat  con(ract«  made  in  viola. 
tlon  of  lawareToi'iis  too  well  e^tabliflbed  tore- 
quire  citationa.  "  The  well-fleltled  genenil  rule 
l»  that,  when  a  statute  probibita  or  altactaes  a 
penalty  (o  the  doing  of  an  act,  the  act  is  Toid, 


4nd  T 


me 

iDiorced,  nor  wtll  the  law 

.    _  r  money  or  property  which  he 

haseipeuded  in  Ilie  unlawful  execiilion  of  It. 
Or,  in  other  words,  a  penalty  implies  a  pro- 
hibition tbougb  there  are  no  prohibitory  wurds 
Id  the  statute,  and  ihe  prohibition  makes  the 
«Ct  illegal  aod  void.  .  .  .  But,  notwithstand- 
ing tbix  general  rule,  it  must  be  Bp[iHrent  to 
every  legal  mind  Ihat,  when  a  statule  anneies 
a  penalty  for  the  doing  of  an  act,  it  does  not  al- 
ways imply  such  a  prohlbilion  Hi  will  render 
the  act  void."  Pangbom  v.  Waitlake,  36  Iowa, 
M8. 

The  law  of  Pennflylvania,  as  set  out,  pro- 
vides that  no  inaurence  company  not  of  that 
State  abail  insure  property  therein  unless  it  baa 
•  certain  amount  of  capital  stock,  has  com- 
plied with  certain  requirements  and  has  ob- 
taiued  a  certificate  from  Ihe  insurance  commis- 
•ioner  that  it  is  qualified  to  do  business  in  that 
State,  and  that  any  such  company  that  shall  do 
businessin  that  State  without  having  first  quali- 
fied Iri«lf,  and  without  first  having  received  a 
certificate,  aa  prescribed,  from  the  insurance 
commissioner,  "shall  pay  a  fine  and  penally 
for  Buch  offense."  The  evident  purpose  of 
such  a  law  la  the  protection  of  those  paying  for 
insurance  upoD  property  in  that  State.    The 


prohihllion  and  penalty  are  etntlost  the  com* 
pany  odIt.  No  duly  is  required  of  the  In- 
sured, and  no  act  upon  bis  part  expressly  pro- 
hibited There  is  nothing  in  the  law  declarin.^ 
what  effect  it  shall  have  upoD  policies  issued 
and  accepted  as  this  Is  alleged  to  have  been. 
A  Dumberof  cases  are  cited  by  appellant  where. 
In  aclions  brought  by  the  insurance  company 
to  enforce  rights  unaer  tbe  contract  of  insur- 
ance, it  was  beld  that  statutes  similar  to  tbat 
set  out  were  prohibitory  and  the  contracts  y.  id; 
but  in  none  of  those  cases  it  is  held  that  thej 
are  void  as  to  the  assured. 

The  Manittee,  6  Bliss,  383,  Is  a  case  where- 
In  the  Statute  of  Illinois  was  under  considera- 
tion. Tbat  Statute  required  foreign  insuranco 
companies  to  produce  certain  statemrnis,  and 
to  procure  authority  from  the  auditor  of  stats 
to  tratiSDCt  business  within  the  State,  and  de- 
clared it  unlawful  for  any  agent  to  do  business 
without  having  first  compliSi  wllh  those  laws. 
It  was  provided  that,  upon  conviction  for  vio- 
lating these  requiremenla.  punishment  by  fine 
or  impriFJonment,  or  both,  might  lie  imposed. 
Tlie  court  says:  "  Those  Statute  Laws  do  not 
declare  void  policies  Issued  by  forcii^i  compa- 
nies, through  a  local  agent,  In  disregard  ot 
violatioD  of  them.  The  object  of  these  Stat- 
utes was  for  the  security  of  citizens  doing  busi- 
ness with  such  companies,  by  bringingtbem  ea 
near  as  possible  to  local  corporntions,  and  also 
as  a  provisioD  for  revenue.  Where  a  statute 
prohibits  or  annexes  a  penalty  lo  its  commis- 
sion, the  act  Is  made  unlawful;  butitdocs  not 
follow  that  tbe  unlawCulnesa  of  the  act  was 
meant  by  tbe  Legislature  to  avoid  a  contract 


The  oOoe-Ucense  tax  upon  foreign  oorporatloni, 
hnpoaed  fay  the  Act  ot  June  T,  1S7S,  la  not  In  viola- 
tion of  the  Kderal  Constitution  or  the  Coiutllu- 
tlon  of  Peonsjlvanls,  and  is  consequently  valid. 
KorfoU  *  W.  B.  Co.  T.  Com.  B  Cent.  Bep.  »a  m 
Vm-ttH. 

Hot  does  tt  conflict  wlUi  the  commerclBl  clause 
of  the  Federal  Constitution,  or  with  the  Uth 
Amendment.  Pembina  Conaolldated  Silver  Hln, 
kit.  Co.  V. FennarlvaDla,tui>ra. 

Under  the  Act  problblRng  a  torelffn  oorporatlon 
frcm  holdfns  reel  estate,  a  deed  of  reaJ  estate  to  a 
foreign  oorpumtlon  Is  not  void,  but  srantee  takes 
tbe  land  subject  to  tbe  State's  right  of  esoheat. 
Hlckoiy  T^rm  OD  Co.  ▼.  Buffalo,  N.  T.  ft  F.  B.  Co. 
ttVoi.  Bep.  IE. 

Tbe  State  alone  can  take  advantage  of  the  legal 
■llaabllltr  of  a  f  orelfm  cx>ri>oratlan  to  hold  real  ea- 
nte.    Ibid. 

nueteea  of  a  oorporatton  in  the  State  of  New 
Tork  can  pnrohoae  or  hold  real  eetete  In  the  State 
of  Pennaylvanla.  until  some  act  shall  be  done  by 
the  Connaon wealth  of  Pennsylvania,  according  to 
lie  own  law*,  to  devest  tbat  right,  and  to  vest  the 
estate  in  Itself.  Ranyaa  v.  Center,  W  U.  B.  11  Pet. 
la  (10  L.  ed.  Bffi). 

The  otatutee  providing  tbat  where  a  conToyanoe 
baa  been  made  by  a  foreign  corporation  to  a  domes- 
tic eOTpoiatkiD  before  eecheot  tbe  title  shall  Xm  in- 
defeaseble  as  to  the  State,  doce  not  sanction  the 
porehaae  In  trust  for  tbe  foreign  oorporstlon;  nor 
doci  tbe  Act  to  aid  oorporattoD*  In  the  develop- 
ment of  coaL  etc,  autborlie  such  purchase.  Com. 
T.  Hew  Tork.  LB.  ft  W.  B.  Co.  (Pa.)  S  Cent.  Bep. 
TA 

A  porcbose  by  a  foreign  corporatlOTi  of  the  cap- 
to!  stock  of  a  Pennsylvania  corporation,  as  a  de- 
vice to  enable  it  to  hold  real  estate  In  Pennsylvania, 

MavioiatkiDotOie  law.   IML 


Tbe  fHilure  of  a  foreign  corporation  to  procure 
a  permit  to  do  business  does  notprevent  It  from  as< 
sertlog  rights  and  recovering  property  In  the  si  ' 
court.  Texas  Land  ft  Hortgage  Co.  r. 
(Tex.)  March  IS,  VtO. 


A  mere  license  to  enter  a  State,  given  to  a  rail- 
road company  of  another  State,  does  not  create  a 
new  corporation.    Goodlett  v,  Louisville  ft  N.  B. 

Co.  mu.  9.  aei  m  l.  ed.  12301. 

The  provisions  of  tbe  Tenmnsee  Code  regulating 
the  mode  In  which  corporations  may  be  sued,  apply 
equally  tfl  domesMcHndforelirn  oorpomtlODB  hav- 
ing an  offlceor  Hgency  and  a  resldeot  local  agent  la 
the  county  In  which  the  suit  la  brought.  Cumber- 
land  Teleph.  ft  Telag.  Co.  t.  Turner  (Tenn.)  Detk 
MBE8. 

The  president  of  a  foreign  oorporatloD,  who  Is 
not  made  a  party  defendant  to  a  bOI,  but  only 
mentlnned  as  tbe  principal  affloer  of  the  corpora 
tlon  for  the  rarvloe  cif  process,  and  upon  whom  (be 
procen  against  tbe  company  k  served  as  such.  Is 
not  a  party  to  the  suit,  and  cannot  demur  to  tbe 
bill.    PeWra  V,  Neely,  18  Lea,  ZK. 

The  fact  that  a  oorpnratlon  was  organized  under 
the  laws  of  another  State  does  not,  whero  Ita 
president  waa  a  party  to  the  litigation,  relieve  It 
from  the  rule  which  governs  purcbnsors  of  prop- 
erty pending  litlestlon  at>nTit  the  title.  Whiteside 
T.  Haselton.LlDU.S.aa(28L.ed.lG3;. 


In  the  Aot  prohibiting  a  oompany  from  doing 
business  In  the  State  unless  It  was  "responsible  by 
the  laws  Of  the  Stale"  In  which  It  was  situated  for 
the  negleots  ot  its  agents,  the  word  "Uws"inolndca 
not  only  statutory,  but  common,  law.   Lyoomlog 


ta 


Iowa  Sufrkux  Ooimi. 


made  in  contrBTenlloa  of  It.  "Wbere  a  statute 
is  silent  and  conlalna  nolhlng  from  which  Uie 
coQtmry  can  pronerlr  be  inferred,  a  contract  in 
GODtraventioD  of  it  is  void.  But  the  whole  Btat- 
ate  must  be  eiamlned  in  order  to  decide  wheth- 
er or  not  it  does  contain  anything  from  which 
the  contrary  can  be  properly  interred.  There 
Is  no  penalty  pronounced  aftaiost  a  person  for 
oblnining  a  policy  from,  or  doing  husineBs 
with,  the  company  that  has  not  complied  with 
the  reuuiremenia  of  those  Statutes."  Union 
MvL  L.  In».  Ob.  v.  MeMillen.  Zi  Ohio  8t.  67. 
1b  somewhat  in  point.  That  waa  an  action 
upon  a  policy  of  life  Insurance  Issued  by  the 

fiTaintiff  in  error.  The  cumpauy  claimed  that 
ta  failure  to  comply  with  a  staiuto  similar  to 
thai  under  conaideratioo  rendered  the  policy 
void.  The  court  says:  "Whether  the  Statute 
was  meant  to  iuTalidate  policies  iaaned  by  com- 

eulea  in  cootrarention  of  its  provisions  is  to 
determined  from  a  conslderatioo  of  the 
Btatuie  as  a  whole.  The  object  of  the  Act  is 
not  to  make  the  busineat  of  life  Insurance  un- 


wilb  insurance  companies.  To  tfala  end  it  is 
made  unlawful  for  persons  to  act  on  twbalf  of 
such  companieauDtll  the  provisions  of  the  Stat- 
ute have  been  complied  with.  But  we  do  not 
think  it  was  Inteuded  to  devolve  on  persona 
dealing  with  the  compaDlea  the  duty  and  risk 
of  aacertainiu);  whether  they  had  complied 
with  the  Stalute.  On  the  contrary,  itseema  to 
IiBve  t>erQ  the  intention  of  the  Legialature  to 
rely  on  the  penalties  imposed  as  sufflcient  to  In- 
nire  such  compliance." 

In  Pan^bom  v.  Weiilnka,  tupra,  the  question 
was  whether  a  conlract  for  the  sale  of  a  lot  In 
a  plat  til  at  had  not  been  recorded  waa  void  be- 
cause of  the  Statute  providing  Itiat  any  person 
who  sbatl  dispose  of,  or  offer  for  sale,  any  lot 
In  any  town  or  addition  until  the  plat  wbh  ac- 
knowledged and  recorded,  shall  forfeit  $50  for 
each  lot  sold  or  disponed  of.  ThJS  Statute  Is 
similar  in  several  respects  \a  that  in  question. 
It  Is  quite  as  prohibitory.  It  is  addressed  to 
the  seller  alone.    It  is  for  the  protection  of  the 

Eurrhancra,  and  Imposes  no  duty  upon  or  pio 
ibilinn  against  them.  In  pssslnc  upon  the 
question,  ibis  court  said:  "  We  are  therefore 
brought  to  the  true  lest,  which  Is  that  while,  as 
■  general  rule,  a  penalty  implies  a  prohitution. 


of  the  statute,  tbe  subject  t 
wrong  or  evil  which  it  seeks  to  remedy  . 

vent  and  the  purpose  songhttobeaccomplislicd 
In  its  enactment;  and  if,  from  all  these,  it  i» 
manifest  that  it  was  not  Inteuded  to  imply  k 
prohibition,  ortorenderthe  prohibited  act  void. 
the  courts  will  so  hold,  and  construe  the  alat- 
uie  accordingly."  BeeaboHiUv.  SmitA.Ho., 
ria  (Iowa)  70;  TootU  v.  Tajnor,  64  Iowa,  629. 

It  is  argued  that  to  hold  tniacontract  not  pro- 
hibited Is  to  defeat  Ihepurpoaeaof  thelaw;  that 
it  will  admit  foreign  companies  to  do  business 
subject  only  to  such  fines  aa  mar  be  assessed. 
In  view  of  the  language  of  the  law  as  stated, 
the  absence  of  expreaa  prohibition,  and  tbe  evi- 
dent purpose  to  protect  tbe  insured,  we  are 
clearly  of  the  opinion  that  it  waa  not  Intended 
to  render  conlracta  such  as  that  in  suit  void. 
To  sn  hold  does  not  necessarily  admit  forei^ 
companies  to  do  business  in  that  Stale  in  dis- 
regard  of  ila  laws.  The  power  of  the  courts  ia 
ample  to  compel,  by  flne  and  otherwise,  com- 
pliance with  tbe  law  of  the  State.  The  con- 
tract being  valid,  the  matter  demurred  to  is  no 
defense,  and  the  question  of  estoppel  does  not 
arise.  We  think  tbe  demurrer  was  properly 
■ustained. 

4.  On  tbe  trial  the  plaintiff  was  permitted  to- 
testify  that  he  received  the  policy  through 
Rbem  &  Van  Deinse,  of  Indianapolis.  Ind.;  that 


defendont.and  the  draft  was  returned  protested. 
Anton  J.  Van  Belnse  was  also  permitted  to  tes- 
tify, over  defendant's  objection,  to  the  receipt 
of  Ibe  notice  and  proofs  of  loss  from  Uie  plain- 
tiff, and  that  they^were  forwarded  by  mail  to 
tbe  defendant.  While  it  Is  iriie  that  Rbem  A 
Van  Deinse  were  not  the  agents  of  the  defend- 
ant, yetthistesllmony  only  tended  to  show  how 
and  when  the  notice  and  proofs  were  transmit- 
ted, and  was  properly  admitted,  if  such  notice 
and  proofs  may  be  fiiveii  in  the  manner  staled. 
That  they  were  transmitted  through  Rbem  Sc 
Yan  Deinse  is  immaterial  ezcepi  aa  it  tends  t» 
show  whether  the  defendant  received  them, 
and  when. 

G.  The  court  instructed  the  iarytbat,  if  Tan 
Deinse  mailed  the  notice  ana  proofs  of  loss, 
properly  addressed,  to  the  defendant,  the  pre- 
Bumplion  is  that  they  were  duly  received,  out 


F.  Ins.  Co.  v.Wrlsbt,  B  New  Eng.  Rep.  940,  60  Vt,  BIK. 
The  carnclty  of  a  British  corporation  lo  bold 
landHln  tlils  cuumr;  waa  not  atTeoted  br  the  Bero- 
luUon.  Society  for  PropiiBatlon  of  Gospel  t.  New 
Haven,  Q  U.  B.  8  Wheat.  461 IG  L.  ed.  eeS). 


Slates  ma;  exclude  a  foreign  onrporatlon  entirely, 
or  thev  maj  exact  aeourltf  For  the  performance  of 
iiitTJCts.   Paul  V.  Virginia,  Tt  IT.  8.  iVtSi.  isa 


091' 


id.  857). 


A  corporation  exists  onlf  In  contemplation  of 
law  and  b;  force  of  law,  and  can  have  no  leiial  ex- 
istence bejond  the  Stale  or  soverelgTilr  by  which 
It  Is  created,  Beoe  y,  Newport  News  A  M,  V,  Co.  8 
1*  B.  A.  672.  ffl  W.  Va.  16t. 

ACOrporetlaD  created  under  the  lawaoftheSlBla 
«f  New  York  is  siifBdentl]'  proved  In  tbla  Btate  I17 
the  production  ol  a  copy  of  the  oertlflcate  of  Its 
tecorporatlon,  proporl^  attested  and  further  au- 
6L.R.A. 


thentlcated  by  the  clerk  of  the  court.  In  the  oount7 
where  the  buslneas  Is  to  be  carried  on.  and  under 
thcseal  of  sBld  courtln  the  manner  prescribed  br 
I  sa  chap.  ISO,  Code.  Magra  Hfg.  Co.  v.  Bennett, 
a  W.  Va.  IT. 

The  Code  prescribing  that  forelKo  corporatlona 
shall  Domply  with  oertaln  regulatlaDa.  before  bold- 
InR- property  or  dnloR  buBlnpss  does  not  make  vena 
trucU  made  here  before  such  com  pllanoealtsolulely 
void  and  unenforceable.  Toledo  Tie  &  L.  Oo.  v, 
Thomas  rW.  Ta.l  11  B.  G.  Rep.  8T. 

If  tbeslutiite  tmpoBcs  a  penalty  upon  ttaecnrpora- 
tloD  for  fatlloff  to  aomply  with  such  prerequisites, 
such  penalty  will  t>a  deemed  exclusive  of  any 
others.   BM. 

One  State  cannot,  by  mere  legislative  declaia> 
tlon.  deprive  the  foreign  oorporaUoa  of  !la  right 
to  reeort  to  the  federal  couHe  In  caaea  irhere  aucb 
right  Is  conferred  by  the  Constitution  and  laws  at 
tbe  United  States.  Becer.  NeurportNewi*  tL  T. 
O0.8  L.  B.  A.  SI%  and  nMe,SEW,  Ta.  IM. 
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Ibat  thU  pT«aiimptloii  majr  be  orercome  bv  tvi- 
deDoe.  Appellant  concMes  that  such  u  the 
rols  as  lo  the  notice,  but  conteuda  that,  ai  the 
plaintiQ  had  sixty  d^ja  In  which  to  furnish 
'proofs  of  loss,  be  should  be  held  to  proof  of 
their  actual  delirerj.  We  see  no  reason  for 
the  dlstfuction.  The  plaintiff  was  under  the 
same  obligation  to  furnbh  both. 

HodgkintT.Montfftmerv  Go.  if«(.  Int.  Co.,  84 
Barb.  218,  is  relied  upon.  That  case  Is  not  In 
point,  as  it  turned  upon  certain  esprESS  provls- 
ionafn  the  policrnot  found  in  tbla.  Tbe  court 
instructed  the  Jury  thatthej  must  find  thet  tbe 
notice  of  the  lose  was  given  within  a  reasoD«ble 
time.  Appellant  contends  that  this  was  erro- 
neous, as  the  policy  requires  that  it  be  given 
forthwith.  We  Ihfnk  tne  terms  are  so  nearly 
anonymous  that  noprejudice  could  have  re- 
sulted therefrom.  We  see  no  error  in  the  In- 
structions in  either  of  the  respects  alle^nd. 
Borne  objection  is  made  totheauCBciency  of  the 
jHtwfs  of  loss  claimed  to  have  been  forwarded, 
but,  as  no  such  objection  appears  to  have  been 
made  In  the  lower  court,  It  cannot  be  consid- 
ered bere. 

8.  In  addition  to  the  alleged  errors  already 
considered.  It  is  urged  that  Die  court  erred  in 
not  gTBotinK  a  new  trial  on  the  grounds  that 
tba  Terdict  &  not  supported  by  the  testimony, 


and  that  the  spectal  finding  was  not  ptoperlr 
answered.  The  fact  in  question  was  whether 
thenoticeandproofsof  loss  bad  been  furnished 
as  required.  For  the  plalntifl,  there  was  the 
testimony  of  Yan  Beinse  as  to  addressing;, 
stamping  and  maillngthem,  and  the  presump- 
tion that  arises  therefrom.  Aeaiost  tbls,  there 
was  the  testimony  of  the  defendant's  ofBcera 
and  clerks  who  received  its  mail  that  no  such 
documents  wen  receired.  It  wss  properly 
left  to  tbe  Jury  to  sav  whether  the  documents 
were  recei<ra(^  and  tney  have  found  that  they 
were.  There  Is  surely  evidence  upon  which  to 
•o  And,  and  therefore  the  verdict  should  not  be 
disturbed  on  that  zround.  Tbe  special  finding 
was  answeredasdefinilelyssltcould  be,  under 
the  testimony.  There  was  nolhlngfrom  which 
to  fix  the  precise  day  upon  which  the  proofs  of 
loss  were  received  except  as  It  miebt  be  In- 
ferred from  the  time  snd  place  they  were 
mailed.  It  was  important  to  decide  whether 
they  were  received  wilhin  the  sixty  days,  and 
this  the  Jury  could  and  did  find  as  a  fact  from 
the  testimooy.  They  could  not  have  found 
with  tbe  same  certainty  the  preciseday,  nor  was 
Itmalerial  that  they  nhould.  Uiir  conclusion 
wxhat  the  judgment  <ff  tfuDittriet  Qturtihimld 
bta^rmtd. 


H^SACHUSETTS  SUPKBHB  JODIOIAL  COURT. 


Patrick  OUBRAN 
OITY  OP  BOSTON. 
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A  eitr  !■  not  iiwitO*  tor  Iqjnrtea  remlOnr 
ftoDi  tbe  neKUgenDe  of  otllcen  enRa^wl  In  Uia 
nanagemeiit  of  a  vorkbouse  wbloh  It  bss  eslab- 
Usbed  purely  for  the  pubUoservloe  and  to  assist 
In  the  performauoe  of  Um  pubUo  dul7  of  sup- 
porUnK  panpeis  and  orlmlnalSi  and  who  alw)  oon- 
daet  the  work  tneldental  to  Uie  mafntananoe  of 
the  iDctJtntlon  and  to  the  emplorment  of  Its  In- 
mates, althooitb  the  establishment  was  volun- 
tanlrereoted  and  maintained  under  leglalatlve 
peiuitalon;  and  tlM  faot  that  some  revenue  la 
derived  ttj  Van  otty  from  tbe  labor  of  tbe  loraates 
la Immaierlallf  the  instltutton  Is  Dot  ooeduoted 
wtth  a  view  to  pecnnlarr  profit  and  none  Is  In 
tsot  obtalaed.  Tblaltespealalljlruewbereauch 
Officen  u«  appointed  and  directed  br  an  Inde- 
pendent tioerd  wbloti  la  in  no  way  tbe  scent  of 
tbeoltr. 

(Kaj  18. 18M).) 

EXCEPTIONS  by  plalntltf  to  a  Judgment 
of  the  Superior  Court  for  SuflolE  Couoly 
(Barker,  J.),  entered  upon  a  verdict  directed 
for  defendant  in  an  action  brought  to  recover 
dama^  for  personal  Injuries  alleged  to  have 
resulted  from  the  negligence  of  defendBota 
servants.     OvtrrahA. 


Tbe  case  mifflclently  appears  tn  the  (^fnloiL 
Mr.  E.  Oreanhood  for  plainllfT. 
Mr.  K.  W.  Haaon  for  defendsnL 

Dav«B«(  /.,  delivered  the  opinion  of  tlie 
court: 

Tbe  plaintiff  was  an  inmate  of  the  work- 
house or  bouxe  of  industry  belnnfiiog  to  tbe 
City  of  Boston,  situate  on  Ijeer  Island,  bavieg 
beeo  convicted  of  a  misdemeanor  and  having 
been  legsllv  sentenced  to  confinement  there. 
He  was  injured  while  engaged  in  unlosdinc 
coal,  and  it  must  be  presumed  was  prepared 
to  prove  that  be,  himself,  waa  In  the  exercise 
of  due  care  and  that  (be  officers  and  servants 
employed  in  this  institution  were  negllftenL 
The  single  question  presented  is,  whether  these 
officers  and  servants  engaged  In  conducting 
the  work  incidental  to  the  maintenance  of  the 
workbouee  of  the  City  and  to  the  employment 
of  the  Inmates  thereof  (from  whose  employ- 
ment it  derives  s  certain  amount  of  revenue), 
such  oiScerB  and  servants  being  a 

■kliousc,  .   _ 
_  ^  o  the 

perfori 
slble. 

It  is  a  general  principle  that  municipal  cor- 
poratione  are  not  liable  to  private  actions  for 
omisrions  or  neglect  in  the  performance  of  « 


Norm— WUla  a  mnnlctpal  oorporatltm  Is  liable  [  lu  Ilabillt;  depends  on  the  statute.  Bee  notes  lo 
forltaownneBllsenae,  ttlanot  liable  for  theneg-  Cbape  v.  Bureka  (OslJ  1  Ii.  R.  A.  8»:  JJnooln  v. 
liaenoe  of  Ita  agenta  or  Ucenaeea;  nor  Is  It  llatile  for  Boston  (Haas.)  S  Ii.  R.  A.  OT;  Etoblnson  v.  Robr 
the  malfeMance  or  DegU«vDoe  of  Its  olDoera  or  em- 1  iWls-J  S  L.  B.  A.m;  Hlnes  v.  Charlotte  (XichJ  1 


the  malfeMance  or  oegU^vDoe  of  Its  olDoera  or  em- 1  iWls-J  SUB. 
ployta  Botlns  nnder  ordlnanees.   See  Culver  v.   L.  B.  A  Stf. 
8tieat<».  6L.K.A.fm,UDI]l.n&  ' 
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coTpomlc  duty  Imposed  upon  them  1^  law,  or 
tbat  of  tbcir  serracts  en^sed  tbereia,  wbere 
GUiili  city  derives  no  benedt  tberefroin  In  Ita 
corporute  capsclt  j.  unless  such  action  is  given 
by  Blaiute.  Oliver  t.  WoreeMter,  102  Man.  469, 
and  cases  died. 

The  contention  of  the  plaintiff  la  that  the 
case  at  bar  is  dislinj^iEhabie  becauM,  as  a 
mere  voIuotetT,  tlie  City  has  devoted  property 
Iniended  mainly  for  corporate  purposes  to 
otUer  purposes  for  ill  own  advantage,  as  in 
Oliver  v,  Worcitler,  tupra;  (bat  It  has  volun- 
tarily undfttaken  a  work  partially  for  the  pub- 
lic gnod  nilh  a  view  to  ils  own  advantage  and 
to  relieve  itself  from  burdenspeculiar  to  itself, 
and  tiiat  it  bas  embarked  in  an  enterprise, 
partly  commercial,  from  which  It  receives  a 
partial  remuneration  tor  its  expenditures  out 
of  a  special  cIbbb  in  the  Mimmunity  bo  that  the 
entire  expense  of  conducting  tbe  workhouBe  is 
not  met  by  laiaiton. 

While  ihe  workhouse  was  maintained  pri- 
marily by  the  City  atitsowneipeuse,  it  was  not 
by  taw  romjKlled  to  establish  this  inntitution. 
The  plaintiff's  argument  concedes  that  when 
establisbed  its  officers  and  servants  were  not 
selected  by  the  City  bat  by  the  tioard  of  direc- 
tors of  public  institutions;  hut  It  urges  that 
tbey  are  still  to  be  deemed  the  agents  of  the 
City,  as  the  act  of  ctabli^bing  such  an  inntitu- 
tion Is  voluntary,  and  the  imposition  of  the 
ministerial  duties  upon  such  ofDcers  is  the  act 
of  tbe  municipality,  and  that  it  is  immaterial, 
tberefore,  whether  the  ministerial  duties  in- 
volved in  tbe  ad  mini  >i  I  ration  of  such  an  Insti- 
tution arc  cast  by  sl&tule  upon  a  board  over 
whose  tenure  of  offlM  Ihe  Ctty  has  no  control 

The  authority  to  erect  and  maintain  a  work- 
house or  almsbouse,  to  relieve  therein  poor 
and  indigent  persons,  is  given  bv  Pub.  Stat., 
cbap.  38,  ^  I;  Oca.  Stat.,  chap.  23,  g  1.  The 
same  section  provides  that  oQendera  of  the 
claaa  to  which  plaintiff  l)elonged  are  to  be 
there  niaintained  when  sentenced  thereto  by 
proper  authority. 

Pub.  SUt.,  chap.  SOT,  §  29.  provides  that 
•nnli  offenders  may  be  sentenced  "for  a  term 
not  eiceeilJiig  sis  months  to  the  house  of  cor- 
rection or  to  tbe  house  of  industry  or  work- 
house within  the  city  or  town  where  tbe  con- 
viction is  bad,  or  to  tbe  workhouse  if  any  there 
is  in  the  city  or  town  in  which  the  offender 
has  a  legal  settlement,  If  such  town  Is  within 
the  county." 

Tbere  is  no  Imperative  direction  that  the  CI^ 
thai]  establish  a  workhouse,  but  bv  law  it  la 
responsible  for  all  county  charges  of  the  Coun- 
ty of  Suffolk;  and  if  (huconrict  were  sentenced 
lo  confinement  therein,  his  expenses  would 
irily  be  paid  by  iK    Pub.  StaL  cbap.  23, 


mate  having  his  settlement  in  such  town  is  li- 
able for  tbe  cost  of  bis  support.  Pub.  Blat. 
cbap.  220,  §  ei. 

By  Ihe  Statute  authorizing  the  erection  and 
mainlcnance  of  workhouses  bj  a  city,  a  mode 
of  performing  a  strictly  public  duty  Is  provided 
for,  which  cannot  be  of  any  pecuniary  advan- 
tage to  Ihe  ciliea  or  towns  insLituting  tbem. 
Ko  such  case  is  presented  as  exists  where  a 
city  has  undertaken  to  build  particular  works, 
8L.RA, 


I,  etc.,  and  when  a  titf 
o  carry  on  an  enterprise  tr 
erdallnr     '  •      ■ 


as  water-works,  t 

acta  as  an  agency  t«  ,     _  ._ 

some  extent  commercial  In  Its  character  for  the 
purpose  of  furnisbiog  conveniences  and  bena- 
flts  to  such  as  choose  to  pay  for  Ihem.  Tbe 
element  of  consideration  then  comes  in  and 
in  such  cases  it  Is  usually  held  that  a  liability 
exists  on  tbe  part  of  the  dty  tor  an  Injury  to 
an  individual  through  negligence  in  building 
or  maintainina  such  works.  THndtey  v.  Salem, 
187  Mass.  17f;  Child  v.  Botton.  4  Allen,  41; 
Olir'&r  V.  Worcf»t&r,  npm;  Emery  v.  I.,owe!t, 
104  Mass.  18;  MerriJu!ldv.W'Tee>Cfr.1lQ}iLa^. 
216;  MurpAg  v.  lowll,  134  Mass.  SfM. 

The  action  of  the  City  in  eHtabllsliing  the 
workhouse  was  purely  for  the  public  service 
and  for  tbe  general  good  in  providing  for  the 
care  and  support  of  offenders  for  whose  main- 
tenance It  was  responsible.  While  in  some 
cases  tbe  statute  enjoins  and  directs  action 
similar  to  this,  and  in  others  permits  it,  in 
either  case  as  tbere  Is  no  element  of  corporate 
advantage  or  of  pecuniary  profit  to  the  City.  It 
Is  not  to  be  held  responsible  Ijecause  it  exer- 
cised tbe  option  which  nas  given  to  it  to  un- 
dertake what  it  did.  Bagori  v.  Nea  Bedford, 
16  Gray,  297;  FUber  v.  Botbm,  104  Mass.  ST. 

In  TincUtJ/  v.  Salem,  tupra,  tbe  cases  in  re- 
gard to  the  liability  of  towns  for  the  acts  of 
servants  or  agents  were  carefully  collected  and 
considered  by  Mr.  Jvitiee  0.  Allen.  Referring 
to  the  distinction  attempted  to  be  drawn  b^ 
tween  negligence  of  tbe  servanta  of  a  town  or 
city  in  the  performance  of  a  duty  imperatively 
required,  and  one  voluntarily  assumed  by  au- 
thority of  the  statute,  he  remarks:  "This  dis- 
tinction does  not  affect  the  resulting  liability. 
There  are  many  provisions  of  statute  by  which 
all  municipal  corporation!  must  do  certain 
things,  and  mav  do  certain  other  things,  in 
each  instance  with  a  view  solely  to  tbe  general 
good.  In  looking  at  these  provisions  In  detail, 
it  is  impossible  to  suppose  that  the  Legislature 
have  intended  to  make  the  distinction  a  mala- 
ria] one  in  determining  tbe  question  of  corpo- 
rate liability  to  private  actions.  For  example, 
towns  must  msmtain  pounds,  guide  posts  and 
burial  grounds;  and  may  establish  and  main- 
tain boa pitals,  workhouses  or  almshouses."  etc. 
"In  all  these  cases  tbe  duty  is  imposed  or  tbe 
authority  conferred  for  the  general  benedt. 
The  motive  and  the  object  are  the  same,  though 
in  some  instances  tbe  Legislature  determines 
Anally  the  necessity  or  expediency,  and  in 
others  leaves  the  necessity  or  expediency  to  be 
determined  by  the  towns  themselves.  But 
when  determined,  and  when  tbe  service  baa 
been  entered  upon,  tbere  is  no  good  reason  why 
a  liability  lo  a  private  action  should  be  im- 
posed where  a  town  voluntarily  enters  upon 
such  a  benefldal  work,  and  withheld  when  it 
performs  the  service  under  the  requirement  of 
an  imperative  law." 

We  are  of  opinion,  therefore,  that  tbe-Ciiy 
cannot  be  held  liable  upon  the  ground  Ibal  tu 
workbouse  was  established  by  it  voluntarily. 

Upon  another  ground,  also,  the  City  cannot 
be  held  liable  for  the  alleged  negligence  of  the 
officers  and  servants  engaged  with  Ihe  plaintiff 
in  the  work  in  doing  which  be  was  injured. 
Wben  the  Citv  established  tbe  workhouse,  tbe 
inspection,  ordering  and  government  thereof 
were  placed  by  law  In  the  baoda  of  "the  board 
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CouDtT  of  Suffolk.  This  was  a  board  of  pub' 
lie  omcera  whom  the  city  coudcU  of  BostoD 
nen  required  to  elect  bj  coucurrent  vote. 
Wblle  certain  ponen  are  fiyen  to  thU  board 
bystatule  and  certain  ordiaances  may  be  passed 
bj  the  city  council,  not  iDCoasialeut  with  tbe 
Blatute.  as  to  the  performauce  ol  their  duties, 
it  is  an  independem  body,  in  vhom  Is  vested 
the  admiuist ration  of  the  public  itistitutiotis. 
It  la  not  an  a^ut  of  the  City,  nor  does  It  per- 
form any  duties  at  such.  Slat  1857,  chap.  SS. 
Aa  the  board  Is  not  <n  aov  proper  sense  the 
agent  or  terrant  of  tbfl  ^'ty,  those  vhom  it 
employs  cannot  be  so  c>  nsid?  ed.    Nor  do  we 

Eprceive  any  reason  why  he  Ci'r  should  be 
eld  responsible  because  Home  revenue  Is  de- 
rived from  the  labor  of  the  inmutts.  It  la  re- 
quired that  these  inmates  should  be  kept  at 
«orit,  bjr  tlM  Statute,  but  the  institution  is  not 


conducted  wftb  a  TJew  to  any  pecuniary  profit. 
It  is  not  suggested  that  tbe  expenses  of  moln- 
lainine  the  workhouse  are  met  by  what  is  de- 
rived liom  the  labor  of  the  inmates  or  that  any 
profit  above  them  is  made.  Even  if  the  entire 
expense  is  not  met  by  taxation,  by  reason  of 
the  profit  thus  derived, .such  profit  Is  purely 
incidental.  The  object  and  purpose  of  the 
workhouse,  and  the  conduct  of  it,  are  not  thus 
shown  to  be  of  the  nature  of  a  business.  It 
only  appears  ihal  as  a  public  Institution  ft  is 
managM  in  t,  judidoua  and  economical  man- 

It  was  therefore  correctly  ruled  that  tbe 
plaintiff  could  not  maintain  his  action  agalDBt 
the  City,  and  that  bis  remedy,  if  any,  waa 
against  the  officers  and  servants  alleged  to  be 
guilty  of  negligence,  by  which  he  cwmed  to 
have  been  injured. 

Sxetpltont  ovetTuhd. 


NEW  YORK  COUBT  OV  APPEAIA 


Pedro  MORA.  Y  LBDON  et  oI..  AppU.. 
Frederick  a  HAVEUETEB  a  at..  BapU. 
I N.r. ) 

1.  TiM  WD^d*'■hlpm«■t**iQaooDt^aotpllr- 
aha■lnc  LnOton  of  iiigar''rorahipmeut  within 
tfalrtr  dara,  bj  sail  or  ateam,  seller's  option," 
•Dd  providing  tor  marine  Insurance  b;  tbe  t>U7- 
crs.  meani  tbe  dellvi  rr  of  the  tug&T  wltbln  the 
time  required  on  ioiimi  veesel  destlaed  to  the 
proper  port,  wbloh  tbe  aetler  baa  reason  to  sup- 
pooe  will  sail  wtttaln  s  reasonable  time  after  shlp- 
maat,  and  does  sot  menu  a  clearanoe  o(  the  ves- 
•el  as  well  as  pnttlns  tha  goods  on  board.  *bere 
then  Is  Duthlnr  to  indicate  that  the  seller  was  ei- 
peoied  to  exarclse  any  oontro]  over  Iheclearance 
Of  tbe  Teasel  or  of  her  subaeqaent  mauauemtsnt. 

^  BbipnMttt  of  fl^ocdfl  wblch  do  not  oonvtl- 
tut«  a  full  oargo  la  Butfloiently  made  by  plaolng 
tbem  on  board  a  vesssl  bound  tor  tbe  Intended 
port,  and  aogaffed  fn  an  honeK  effort  to  obtain  a 
etuxoforsuob  porti 

tApmiMStai 


Firat  Departraeiit,  affirming  a  judgment  of  the 
New  York  Circuit  in  favor  of  defendants  in  an 
action  brought  to  recover  tbe  contract  price  for 
certain  sugar  alleged  to  bave  been  sold  and  de- 
livered lo  defendants.     Beverie/L 


Greene,  for  appellants: 

The  title  of  thesiigar  passed  to  the  buyers  on 
delivery  of  the  same  to  tbe  Bteamer  for  trans- 
portation, and  the  execution  by  the  mnster  of 
"tbe  shipping  documents"  completed  tbe  sale 
and  delivery  on  the  Tth  day  of  Mirch,  1885, 
two  davB  before  the  expiration  of  tbe  thirty 
days.  The  sbipment  was  therefore  completed 
vlibin  thirty  days. 

GmlJcint  v.  UeUman,  47  N.  Y.  452:  Mte  v. 
McNider,  13  CenL  Rep.  776,  lOB  N.  T.  600. 

The  word  "sbipment."  wheDtised  In  connett- 
tion  with  a  contract  of  Mle  and  pnrcbue, 
8L.RA. 


documents"  therefor. 

Boiea  v.  Biuind,  L.  R.  3  App.  Oaa.  455;  Sitt 
V.  Blake,  87  N.  T.  381:  JiiArr  v.  Minot,  10 
Gray,  380;  Sniter  v.  Sata,  L.  R.  4  C.  P.  Div. 
289;  GiSson  v.  Sturgt;,  10  Bicb  633,  29  Eng. 
L.  &  Eq.  464;  BokUingk  v.  InglU,  8  East,  331; 
atabU  V.  Lvnd,  t  Mass.  4SS;  NetehaU  v.  Var- 
gat,  18  Me.  lOS;  T(Aia*  v.  LUtberger,  7  Cent. 
Rep.  733, 105  N.  Y.  404. 

Jir.  John  E>  Paraoas,  for  respondents; 

In  this  case  tbe  contract  was  for  tbe  pur- 
chase in  New  York  of  sugar  to  be  transported 
by  tbe  plaintiffs  from  Cuba  to  New  York,  and 
there  U>  be  delivered  to  the  defendants.  la 
such  a  case  "sbipment  within  tbiriy  days" 
means  that  within  that  time  the  sugar  shall  be 
started  by  ship  from  the  place  from  which  it  ia 
to  be  transported. 

Tb&i'os  V.  iMtberger,  7  Cent  Rep,  733, 103  N. 
Y.  404;  Fbpe  v.  PiTter,  B  Cent.  Rep.  451,  103 
N,  T.  388;  Harrington  v.  Wright.  US  U.  8. 
188  [38  L.  ed.  368);  Cimningfiam  v.  Judton,  I 
Cent.  Rep.  374,  100  N.  Y.  179;  HiU  v.  BlaJC*. 
97  N.  Y.  216;  Soar»  v.  Sennit,  5  Hurlst.  Sc  S. 
19;  PhiUipi  T.  Taylor,  17  Jones  &  S.  318. 

Tbe  cases  which  hold  that  "  sbipment" 
means  loading  or  putting  on  board  will  be 
found  lo  involve  either  bills  of  lading  or  con- 
tracts, tbe  context  of  which  shows  that  that 
was  what  was  intended  by  the  paitiea. 

Romma  V.  Win^aU.  103  Mass.  327;  WeltA  v. 
Oosaler,  89  N.  Y.  540;  Start  v.  XVinqate,  8 
AUen,  103;  Shepherd  v.  Naytor,  5  Gray.  591; 
Portland  Rank  v.  Stubbi,  6  Mass.  433;  Brad- 
alreet  v.  Ileran,  8  Blatchf.  116;  Orani  v.  Nor- 
way, 10  C.  B.  865;  Lickbanvie  v.  Maion.  1  H, 
BL  360;  Berkleff  v.  Watting,  7  Ad.  &  El.  39. 

Rnyor.  Ch.  J.,  delivered  the  opinion  of  the 
cojrt: 

The  sole  question  involved  in  Ibis  case  Is  tbe 
Interpretation  to  bo  given  to  the  language  "for 
shipment  within  thmy  days  by  sail  or  steam, 
Mirer's  option,"  u  used  in  an  executor;  coa 


which  the  bnjera  nere  to  providi 
■ureDCe.  The  contract  was  made  on  February 
1.  1885,  In  New  York,  where  the  vendees  re- 
Bided,  the  vendors  being  reaident^of  Cuba,  and 
the  sugar  was  intended  to  be  shipped  ttom 
■Otoe  port  In  that  island  to  the  defendants  at 
Kew  York.  Theevidenceehowsthai  theship- 
meiit  of  the  siitrar  was  b«guD  on  ibe  eteamer 
Gladiolua  at  Bagus,  in  Cubs,  on  the  6th  Bad 
ooiopleied  on  the  7th  day  of  March,  1885,  when 
tbe  master  of  the  vessel  delivered  to  the  plain- 
titls  a  bill  of  lading  ceritf^iog  to  the  shipment 
"in  good  Older  and  condition  by  Hesars.  Uora, 
Ona  &  Co.  (the  plainliffB),  for  account  and  risk 
of  Messrs.  HaveoieTcr  &  Elder  (the  defend- 
ftnts),  on  board  the  fir.  ttr.  called  the  Gladiolus, 
whereof  Sinclair  is  maaler,  now  lyine  at  the 
Fort  of  Bagtia  la  Grande,  Cuba,  and  bound 
forNewYork,  .  .  .  fifteen  bund  red  hogsheads 
of  Muscovado  su^r," 

The  steamer  did  not,  In  fact,  clear  from  tbe 
port  until  the  18th  of  March,  and  arrived  in 
Kew  York  on  the  ITth  of  the  same  month. 

It  further  appears  that  the  full  capacity  of 
tbe  Gladiolus  was  1,000  tons,  and  freight  room 
to  Sew  York  for  1,000  tons  only  was  hired  of 
her  charterer  by  the  plaintiSi.  It  also  ap- 
peared that  the  vessel  wasdelained  by  tbe  char- 
terer, without  the  knowledge  or  consent  of  the 
pluintiOa,  so  f af  aa  appears,  at  €agua  for  six 
days  after  the  sugar  was  abipped,  seeking  for 
freight  to  fill  out  her  compleoienL  The  sugar 
■nd  bills  of  lading  were  duly  leodered  to  tbe 
defendants  In  Hew  York  by  tbe  plaintiffs' 
agents  on  the  dav  of  the  arrival  of  the  Gladiolus 
In  that  city,  ana  they  refused  to  receive  them 
upon  the  grounds  stated  in  a  letter,  of  which 
toe  following  ia  a  copy : 

New  York,  March  17.  1886. 
Heasrs.  FerUna  A  Welsh.  Afrts.: 

Gen II em en^ We  beg  to  inclose  draft  and 
documents  for  the  cargo  Gladiolus.  We  de- 
cline to  accept  the  cargo,  as  the  terms  of  the 
contract  were  not  complied  with.  Tbe  ship 
should  have  cleared  tbe  lOtb  Inst,  at  the  latest. 
and  was  detained  seeklne  cargo  much  beyond 
k  reasonable  time  after  ehipment. 
Yours  very  truly, 

Havemeyer  &  Elder. 

Other  evidence  was  given  upon  the  trial,  but 
none  which  bears  upon  the  point  Involved  in 
the  case.  After  the  evidence  was  closed,  the 
defendants  asked  the  court  to  direct  a  verdict 
for  them,  upon  tbe  following  grounds: 

Firtt.  That  the  plaintiffs  failed  to  comply 
with  the  contract  of  sale. 

&eond.  That  thecontract  required  shipment 
within  thirty  days,  and  it  appears  that  the  sugar 
was  not  sbippea  until  after  the  expiration  of 
that  lime. 

The  court  granted  the  motion  and  the  plain- 
tiffs  duly  excepted  thereto.  The  Judgment  en- 
tered upon  this  verdict  was  affirmed  at  general 
term,  and  from  that  affirmance  this  appeal  Is 
taken.  Upon  the  trial  the  plaintiffs  objected 
to  the  direction  of  a  verdict  by  the  court,  and 
If  there  was  anv  evidence  in  the  case  preseoir 
Ing  queplions  of  fact,  it  wai  error  for  the  trial 
court  to  take  it  from  the  Jurr.  Tbe  motion 
for  a  verdict  was  put  t^  tile  aefwdanti  upon 
8L.B.A. 


a  single  ground,  viz. :  that  die  evidence  did  not 
show  a  shipment  of  the  sogar  by  the  plalntiffi 
within  thirty  da^  after  Iheaate of  tbe  contract, 
and  the  determination  of  this  app^  depends 
upon  tbe  question  whether  snch  shipment  was 
luade  within  the  time  mentioned. 

If  the  ground  stated  be  literally  construed,  it 
is  obvious  that  it  has  no  support  in  theevldence, 
for  tbe  sugar  was  concededly  shipped  within 
the  thirty  days.  If  we  refer  to  the  defendants' 
letter  of  refusal,  we  find  that  tbe  shipment  at 
the  sugar  within  the  stipulated  time  ia  distinct 
H' conceded;  buLthey  claim  that  the  nonper- 
formance of  the  contract  referred  to  consisted 
in  the  fact  that  tbe  vessel  did  not  sail  immedi- 
ately after  tbe  expiration  of  the  thirty  days, 
and  the  question  to  be  determined  is  whether 
the  language  of  the  contract  required  the  clear- 
ance of  the  vessel,  aa  well  as  tbe  loading  of  the 
ship,  within  the  atipulsted  time.  This  was  the 
ground  upon  which  the  trial  court  based  its 
judgment,  and  the  general  term  have  placed 
their  affirmance  substantially  upon  Ihe  same 
^und.  Some  allusions  are  made  In  tbe  opin- 
ion below  to  the  bona  fides  of  the  shipment; 
but  that  question,  if  in  tbe  esse  at  all,  was  a 
disputed  question,  and  could  not  be  made  a 


In  tbe  case  tending  to  show  bad  faith  on  the 
part  of  the  plaintiffi  in  making  the  shipment. 
It  presented  a  queeUon  of  fact  for  the  Ju^, 
upon  wliich  llie  parties  were  entitled  to  take 
their  verdict.  We  think  tbe  language  of  tbe 
contract  is  not  susceptible  of  the  coostructlon 
given  to  it  by  the  courts  below.  Thiscontract, 
Tike  all  others,  must  be  construed  with  refer- 
ence to  the  Intent  of  the  parties  making  it,  and 
if  its  language  Is  plain  and  unambiguous,  it  must 
be  given  that  conatruction  which  the  language 
fairly  imtMrls,  and  the  question  of  its  meaning 
ia  a  question  of  law  for  Uiecourt.  That  mean- 
ing, we  think,  is  the  putting  tbe  goods  sold  on 
board  a  vessel  bound  for  New  York,  with  tlie 
intent  in  sood  faith  to  have  them  cleared  for 
the  port  ot  destination  in  the  regular  course  of 
trade,  or  in  a  reasonable  time  after  the  ship- 

The  appellants  claim  that  the  place  of  flellr- 
ery  for  tbe  goods  sold  under  this  contract  waa 
the  sailing  port,  and  tliat  when  they  ware 
shipped  in  conformity  to  the  terms  of  the  con- 
tract title  passed  to  the  vendees,  and  the  goods 
were  thereafter  to  be  transpurted  at  their  risk. 
This  Is  claimed  to  have  been  indicated,  among 
other  provisions,  by  that  requiring  the  vendees 
to  make  marioe  insurance.  Met  v.  Melfidar, 
108  N.  Y.  50O,  la  CenL  Rep.  778. 

It  is  unnecessary  to  decide  this  question  asH 
has  no  controlling  Influence  over  tbe  significa- 
tion of  the  woni  "shipment,"  aa  used  In  tbe 
contract.  That  question,  we  think,  is  made 
clear  by  general  usage  and  the  uniform  course 
ot  autbonty  on  the  point.  There  is  nothing  in 
the  language  used  in  the  contract,  or  in  the  sur- 
rounding circumMances,  to  indicate  that  the 
vendors  were  expected  to  exercise  any  control 
over  the  clearance  of  the  vessel,  or  her  aubee- 
quen  t  management.  That  event  might  be  gov- 
erned by  tbe  condition  of  tbe  tide,  the  direction 
of  the  wind,  tbe  facilities  for  clearance  aod 
many  other  circumstances  over  which  tbe  veu* 
dors  had  no  control  and  could  not  have  beea 
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in  tbe  coDlract,  and  it  cleacly  deflaes  tbe  bind 
ot  sfaipmeDi  ioteiided  to  be  made,  whtcb  was 
one  made  upon  a  steam  or  sailing  reasel  wllbin 
tbirly  days  from  the  date  of  tbe  contract.  It 
la,  of  course,  implied  by  this  language,  and  tbe 
fluiToundiog  circumstances,  tbat  tbe  abipment 
was  10  be  made  in  Cuba  upon  a  veapel  bound 
for  New  York,  and  if  Ibere  was  no  re^lar  line 
making  trips  lo  ilie  port  of  deatination  from 
the  shipping  port,  tJiat  tbe  plaintiffs  would 
•apply,  in  some  way,  the  means  of  transporta- 
tion lo  perform  tbe  service  required. 

In  ui  otdinan'  contract  for  the  sale  of  goods 
to  be  ahipped  from  one  place  to  another,  be- 
tween which  there  are  regular  tine*  of  trans- 
portation, it  would  not  be  supposed  that  tbe 
vendor  was  under  obligation  to  exercise  cdD' 
trol  over  tbe  medium  of  transportation  aft«r 
the  goods  were  dellTered  to  the  carrier,  or  be 
responrible  for  delays  In  forwarding  them  to 
their  place  of  destination.  In  tbe  absence  of 
tegular  lines  of  transportation  some  variations 
in  the  obllgationa  of  the  vendor  would  be 
necessaiy,  and  those  rules  should  be  applied 
which  are  reasonable  under  the  drcumatances 
of  the  case  and  such  aa  would  naturally  be  in* 
dkated  by  the  nature  and  requirements  of  tbe 
contracL  Id  cases  where  tbe  vendor  is  to  pay 
the  freight  and  tbe  goods  are  not  sufflcient  to 
complete  a  cargo,  it  would  seem  to  be  reesoa- 
aide  that,  in  his  own  interest,  he  should  be  au- 
thorized to  lelect  a  vessel  which  had  or  could 
obtain  a  full  cargo  and  thus  diminish  the 
cfavVBS  on  his  conaignmeot. 

'We  think  tbe  plaintiffs,  under  this  contract, 
were  not  required  to  hire  a  special  ship  for  the 

Erpoae  of  transporting  the  goods,  if  that  ob- 
t  could  be  otherwise  reasonably  attained; 
i  they,  undoubtedly,  would  be  bound  to 
ahip  on  Bom"  veaael  destined  for  tbe  Port  ot 
New  York,  which  they  had  reason  to  suppose 
would  aail  witbln  a  reasonable  time  after  ship- 
ment had  been  made.  In  a  case  where  the 
goods  sold  would  not  constitute  a  full  cargo,  it 
would  seem  to  tie  a  sufficient  compliance  with 
the  contract  lo  put  them,  within  the  specified 
time  for  shipment,  on  board  a  vessel  bound  for 
the  Intondcd  port  and  engaged  in  an  hooeet 
effort  to  obtain  a  cargo  for  such  port.  If  the 
vendors  in  good  faith  shipped  goods  upon  such 
a  vesset,  having  reason  to  suppose  she  would 
aaQ  within  a  reasonable  time  after  shipment, 
we  think  it  would  be  all  the  vendees  could  re- 
quire under  the  contrsct,  and  if  they  desired  a 
more  speedy  performance  it  should  have  been 
qiecially  provided  for  by  agieemenC.  There  is 
Bolancnage  in  thecontract  requiring  tbeclear- 
•nce  of  the  vessel  or  the  arrival  of  the  goods 
at  any  particular  time,  and  the  option  given  lo 
the  vendors  to  ship  by  sail  or  steam  evidently 
contemplated  aome  latitude  in  respect  to  the 
tiine  for  the  arrival  of  tbe  goods  In  New  York. 
A  ihipmeDt  by  steam  on  tbe  Sth  of  February, 
or  by  sail  on  the  9th  of  Harcb.  would,  either, 
hav*  brought  the  vendors  within  the  strict 
temu  of  the  contract.  The  possible  time  for 
tbe  receipt  of  the  goods  by  the  vendees  would. 
In  case  of  an  immediate  clearance  under  these 
omdittons,  have  fluctuated  between  the  12tti 
•  L,R.  A. 


I  day  of  February  and  the  last  daya'of  tbe  sue* 
^  cceding  March,  and  abocrs  some  iodlCfereneo 
on  tlieir  pari  as  to  the  particular  time  of  their 
I  arrival  in  New  York.  It  seems,  therefore, 
quite  clear  that  the  goods  arrived  in  New  York 
anil  were  tendered  lo  the  vendees  within  the 
time  conlemplnted  by  tbe  contract  for  their 
arrival,  and  the  defendants  have  not  bi.'en  in- 
jured bv  delay  In  their  shipment,  unless  Ibe 
terms  01  the  contract  have  in  some  itay  been 
violated  by  the  plainlida.  To  bring  tlieiuselvea 
within  this  exception  the  defeujants  cliiin 
tbat  the  word  "shipment."  as  used  In  the  coo- 
tract,  means  a  clearance  of  the  vessel,  aa  wi'U 
as  the  putting  the  goods  on  board,  within  the 
period  allowed  for  shipment.  The  words 
"ahip mem"  and  "shipped"  are  now  used  in> 
differently  to  eipreas  Ibe  idea  of  gornls  d^ 
livered  to  carriers  for  the  purpose  of  l>eing 
transported  from  one  place  to  anoltier,  over 
land  as  well  as  water,  and  imply,  with  respect 
to  caiTia^  by_  land,  a  completed  act,  irrespec- 
tive of  the  time  or  mode  of  tranaportaiion. 
GaulkiTU  v.  Mellntan,  47  N.  Y.  462;  m/ier  v. 
Minol,  10  Gray,  360;  Se/t-nerb  v.  Diej/er,  6a  Pa. 

Tbe  same  sieniflcation  has,  so  far  as  we  have 
discovered,  uniformly  been  given  lo  iLera  by 
leiicocrapbers,  when  applied  to  iransporlHllon, 
either  by  land  or  water.  Thus  WEbslerdeQnea 
"abipment"  to  mean  "the  act  of  putiinz  any- 
thing on  board  of  a  ship  or  other  vessel;  Wor- 
cester, "tbe  act  of  shipping  or  putting  on 
board  a  ship."  Abbott's,  Bouvler's  and 
Rapalje  &  Lawrence's  Law  DIelionaries  each 
give  substantially  the  aame  dcSaltioas. 

We  have  been  referred  to  no  aulborities  sup> 
porting  the  defendants'  contention,  and  we  tio> 
lieve  it  to  be  contrary  to  the  invariable  mean- 
ing  of  tbe  word,  as  defined  by  leiicogra  pliers, 
as  underatood  by  the  mercantile  community 
generally  or  as  laid  down  in  the  decisions  of 
the  courts.  A  leading  case  on  this  subject  iu 
England  U  that  of  Boiea  v.  Shand,  L.  R.  » 
App.  Cas.  455,  H.  of  L.,  which  seems  to  us  to 
be  in  point.  The  contract  in  tbal  case  pro- 
vided for  the  purchase  of  a  quantity  of  rice 
"lo  be  ahipped  at  Madras  .  ,  .  during  the 
months  of  March  and  April  /'  and  the  question 
was  whether  rice  mainly  put  onboard  during  tbe 
month  of  February,  with  bills  of  lading  taken 
therefor,  was  a  compliance  with  tiiis  contract, 
although  a  small  part  of  tbe  cargo  was  not  put 
on  board,  nor  did  tbe  vessel  sail  until  the 
month  of  March;  and  it  was  held  tbat  it  was 
not.  The  case  was  ablv  and  exhaustively  dis- 
cussed by  the  Lord  Chancellor  and  the  law 
lords  generally,  and  tbe  court  were  unan^ 
mously  of  the  opinion  'Jiat  the  word  "shipped," 
accoiiung  to  its  natural  and  ordinary  signifl* 
cation,  as  well  as  its  meaning  In  the  mercantile 
community,  was  the  putting  of  the  goods  on 
board  the  vessel  and  taking  a  bill  oT  lading 
therefor;  and  It  was  accordingly  held  tbat  rice 
put  on  board  In  February  was  not  shiptied  in 
March  or  April,  although  the  vessel  did  not,  in 
fact,  sail  UDtil  March. 

Delivering  an  opinion  in  that  case,  Lord 
Eatterly  quite  empbatliially  said:  "1  think  the 
meaning  of  the  word  'shipped'  Is  aufllcientty 
underauod  by  this  time  in  commerce.  But  if 
it  were  needed,  I  think  we  have  sufficient  evi- 
dence before  us  that  by  the  word  '•bipped'  til 
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the  nlinpH-'ea  iiTKirrstand  'put  on  board.'  EtI- 
denlly  if  tlie  sailing  of  tbe  vessel  conlalning 
the  cargo  was  any  part  of  ibe  act  of  abtpmeat, 
that  case  sbnuld  bare  been  ollierwise  decided," 
To  a  almilar  effect  naa  the  caae  of  Eeuttr  v. 
Sola.  L.  R.  4  C.  P.  DiT.  239. 

Chief  Jvttiee  Shaw  In  Fither  r.  Minot,  10 
Gray,  260,  aays:  "The  void  'stdpped,'  in  com 
mon  maritime  and  mercantile  uaaf^e,  meaua 
'placed  on  hoard  of  a  Tcssel  (or  the  purchaaer 
or  cousiKDce  to  be  transported  at  bis  risk';  and 
■uch  a  delivery  la  a  constructive  deli verr  to  tbe 
purchaser.  .  ,  ,  'Shipment' meana  delivery  on 
board."  See  also  SuMfT.Xund.  7  Mass.  468; 
JVinchall  T.  Vargat,  13  Me.  105, 

It  bas  been  urged  by  the  respondents  that  tbe 
case  of  Totiiot  v.  lAuberger,  105  N.  Y.  404,  7 
Cent.  Rep.  733,  la  In  conflict  witb  this  defl- 
Dllton;  but  ve  do  not  ao  regard  it.  In  that 
case  tbe  contract  was  for  tbe  sale  of  "about 
lOOioDsof  oldirouTigDol  rails  for  prompt  ship 
ineut  by  sail  from  Kurope."  The  lerm  "sblp- 
menl"  was  there  qualified  by  the  ward 
"prompt"  and  it  was  held,  tbe  Tendor  having 
ad  option  of  porta  from  which  to  ship,  that  a 
delivery  <,!  iron  on  board  a  veaael  in  a  port 
blockaded  by  ice,  which  could  not  in  the 
regular  course  of  nature  be  opened  for  an  in* 
definite  peiiod,  was  not  a  "prompt  shipmeot" 
witbln  the  meauing  of  thoae  terms.  The  dia- 
tinction  between   Uie  cases  is  too  obvioul  to 

The  respoDdents  have  referred  to  certain  evi- 
dence, which  it  is  suggested  tended  to  abow 
bad  faith  on  tbe  part  of  the  plaintiffs  In  mak- 
ing this  sbipment.  There  ia  certainly  not  auf- 
flcient  evidence  of  Ibat  kind  to  niake  a  question 
of  law  for  the  court,  and  it  would  be  going 
quite  as  far  aa  is  warranted  to  asy  there  is 
enough  to  carry  it  (o  a  jury. 

The  judamaU*  of  the  eourtt  below  ihovid  be 
reterted,  and  a  n«w  trvU  ordered,  »iiA  eotU  to 
abide  lAe  eveiU. 
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pensea  of  both  aides,  wui  not  be  held  conclualva 
of  the  queatlmi  Involved  wben  preeeoted  In  an- 
oElieraalt. 

3.  TlMeqiiltBiblvremaclrfbrUieeMMMl- 
I»tIon  ot  town  bonds  iiis.7  be  retused  bj 
reason  of  long  delar  aod  aoqulMceiioe  on  the 
part  of  the  toim  and  Its  taxp^tis,  aeoomiiaiiled 
br  fnxiuent  acta  reoognfalnjr  tba  valldlt;  of  the 
bonda,  althouih  ttis  detar  li  not  oontliiued  for 
the  atalutory  period  of  limitation  of  equltalte 

8.  Til*  InabllttT'  of  a  mnnlelpal  earp» 
rsrtlon  to  nutk«  valid,  b;  aoqutescenoa  or 
leoocnltlOD,  oblUatlona  wUob  It  bad  no  power 
to  mrata,  will  not  prevent  oonslderBtlon  of  aath 
nutttaa  In  determining  whether  It  shall  be  denied 
a  remed;  beoauae  of  laolieL 

4.  A  vtaiulory  period  of  Hmttatlim  of 
aqnltable  »attou*  la  not,  where  a  porel; 
eQulisble  remedj  It  Invoked,  •qiUvalent  to  a  di. 
reotlon  (hat  no  shorter  period  shall  be  a  bar  to 
mliaf  In  an;  case,  and  doea  not  preclude  a  denial 
of  relief,  for  unieasonatila  delay.  In  aooordaiioe 
with  equitable  prfnotplea. 

B.  Tb*  fkllnro  tme  nearly  ten  y*»xm  ot  a 
townuid  ita  taxpareia  to  givu  warning  or  pro- 
'  against  dealing  with  or  taUag  Ita  voJd  bonds, 
"~  itlve  acta  of  reoognibon  encounuring 
therein  as  sate  and  valid  seourlUee.  la 
I  defeat  an  equltaole  aailon  for  their 
aaooellatloa. 
fl.  An  Iqjiuietlan  irill  not  ba  pmnted  In 
Ibvor  of  tajcpayers  to  restrain  p&ymeDt  to 
the  holders  of  void  town  bond^  of  monoys  whioh 
have  been  collected  without  hiodianoe  or  proWrt 
for  the  special  purposa  of  paflog  Intareac  Uiere- 
on,  while  the  bonds  were  apparentlf  valid  and 
before  en;  sdjudlcatlon  againn  them, 

(April  15,  laSOL) 

APPEAL  by  plaiutlffa  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  atflrming  a  judgment  oi 
the  Delaware  Speciaj  Term  dismiSRing  the  com- 
plaiut  in  an  action  brought  to  obtain  the  can- 
cellation of  certain  town  bonds  and  to  enioin 
tbe  payment  of  interest  thereon.     Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mt.  laaac  H.  Ka^nard.  for  appellants; 

Taxpayers  may  .maiotain  actions  against 
bondhuldets,  to  restrain  tbe  collectioa  ot  in- 
valid bonds,  and  to  procure  their  cancellation. 

Metiger  v.  Attiea  A  A.  R.  Co.  19  "S.  T.  171; 
Ayer*  v.  Lawreaa,  B9  N,  Y,  182;  Latham  v, 
RidiardM,  12  Hun,  860;  Springport  v,  Teutonia 


Vvrl.—Laeha;  «^UahI«  rub  depciul*  an  oircum- 

Tfae  oourt  of  e<Tultr  appllea  the  rule  of  lacheg  ac- 
cording to  Ita  own  Ideas  of  rlRht  and  justice.  Bee 
now  to  MIddletown  V.Newport  Hospital  (B.L)1U 

B.  A.  m. 

Where  the  case  waa  one  salel;  of  equitable  oog- 
nlzanoB  snd.  for  sur  roason,  the  statute  afforded 
no  protecUon,  It  la  the  law  of  courts  of  equity,  in- 
de|.cndeiit  ot  positive  le^slHtlve  limitatluDs,  tbat 
they  vUl  not  entertain  stale  demanda.  Be  Ao- 
countlng  of  NpiUey,  H  K.  Y.  BBC^  Piatt  v.  Tattler, 
St  D.  S.  S  Pet,  410  (8  L.  ed.  IHl;  Perrj',  Tr.  I SBS;  Kane 
V.  Bloodgood,  T  Johns.  Cb.  VS,  £  K.  Y,  Cta.  L.  ed.  2S3: 
BuntOD  V,  Davlea,  i  fiep.  In  Ch.  U:  BLJobu  v.  Tur- 
ner, 2  Vem.  US;  Bean  v.  Tonnele,  H  N.  Y.  B81; 
SiDgslsnd  V.  Boberts, »  Paige,  188,  S  H.  Y.  Ch.  L.  ed. 
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but  consciOQoe,  good  faith  and  reasonable  dili- 
gence. Where  these  are  wanting  the  pourt  Is  paa- 
BivB  and  does  nothing.  Lach«e  and  neglect  are 
always  dlacounteaaoced.  United  Btates  R.  3.  Co. 
V.  Atlantic  4  G.  W.  H.  Co.  34  Ohio  Bt.  «a;  Brownv, 
Buena  Vista  Count;,  050.  S.  lei  i£4  L.  ed.  <S3);  Hmith 
V.  Clay,  e  Amb.  StE:  Story,  Bq.  I ISXI  a;  Sample  v. 
Barnes,  «  [T.  B.  UHow.  7D  lU  I^ed.aaO);  Walker  v. 
KobbioB.  M>  n.  8.  U  Bow.  SS(  (U  L.  ed.  ^i;  Creatb 
V.  Biins,  M  n.  B.  S  How.  IBS  (IE  L.  ed.  lU);  Baloman 
V.  Willue.  I  Bch.  &  Let.  £01;  Callaway  v.  Alexander, 
e  LeiHh,  lU:  Powell  v.  Stewart,  17  Ala.  TIB;  RIddl* 
V.  [kikcr,  IBCaLSK;  Sanderson  v.  JE^a  l.&S.Co. 
S4  Ohio  St.  Uk  Twin  Lick  Oil  Co,  v.  Marbury.Bl  D, 
B.  5BT  iSI  L.  ed.  tBD);  Qrymee  v.  Bandera.  <B  U.  & 
U  (S  L.ed.nei;  Clegg  r.  Bdmondson.g  DeO.  M. 
ft  a.  Iffl;  Jennings  v.  Bronghton,  B  l>ea.  H.  *  O. 
US;  HlUer  v.  Miller. »  N.  J.  Eq.  880;  Bnctgn  v.  Ool- 
bum.  U  Paige,  MB,  6  N.Y.  Cb.  L.  ad.  tU. 
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*••  Bank.  76 H.  T.  897;  BOltv.  Pfekikill  Sat. 
Bank.  2  Cent  R^.  403.  101  N.  T.  400. 

Tbera  WM  DO  intimation  atiynliere  tbat  bd 
•clioD  of  tbUcbaracterrauld  DOlbemainluiDed 
by  the  tBxpnyers  airaiDsttlic  boadholders  where 
tbe  fDTalidity  of  tbe  boade  was  ratatiliabed. 

Bee  Altord  t,  Byraeuu  Bav.  Bank.  08  N.  Y. 
SW. 

The  only  way  by  which  the  wMle  at  Injoiy 
of  the  funds  of  Ibe  town  can  be  preveoiea  u 
tbroufjrb  the  medium  of  tbis  actioD. 

PeopU  T,  Amen,  6S  N.  T.  180;  OxforS  Firtt 
Sat.  Bank  v.  Ifheder,  73  S.  Y.  301. 

The  boodboldeTB  are  properly  made  parties 
because  the;  can  maintam  an  action  affainst  Ihe 
■uperrisor  to  collect  the  amount  of  their  cou- 
pons even  though  be  hai  been  enjoined  from 
Eying  them,  unleas  they  are  made  parties  and 
und  by  the  JudjEnient. 

OifoTd  Firit  Nat.  Bank  t.  Whaler,  ntpra. 
See  Rogen  t.  Btepkent,  86  N.  Y.  628;  Otter- 
HDudt  V.  Rignty,  88  N.  Y.  323. 

If  the  bondB  are  void.  BK  tbey  have  been  held 
b>  be  b J  tbe  decision  of  this  court,  and  an  at- 
tempt fe  being  made  to  divert  the  funds  of  Uie 
toB'D  to  their  payment,  the  statuiory  cause  of 
action  Is  made  out  and  the  plaintiffs  must  have 

Warrin  t.  Baldwin,  7  Cent.  Rep.  768,  106 
N.  Y.  537. 

Relief  csnnot  properlv  be  denied  upon  the 
ground  of  any  delay  in  orlngiDq  the  action. 

We  fail  to  find  aay  case  holding  tbat  where 
■  cause  of  action  is  crentcd  by  ezpreBU  statutory 
enactment  the  failure  of  tbe  plainliff  to  bnng 
tbe  artion  within  any  specified  time  less  than 
the  limitation  preacribed  by  law  can  be  made 
use  of  to  prevent  a  recovery. 

See  Ali:<n-d  v.  Syraeute  Sav.  Bank.  98  N.  T, 
KS9;  Menti  T.  Cook,  11  Cent  Rep.  919.  108  N. 
Y.  50*. 

Involuntary  Bubmlsaton  to  an  unlawful  act 
cannot  deprive  tbe  citizen  of  his  remedy  to  pre- 
vent a  repetition  of  the  injury  whenever  be 
may  seek  to  invoke  it,  unless  the  Statute  of 
Repose  has  intervened. 

Cruger  v.  DoughBrty,  48  N.  Y.  107. 

There  can  be  no  such  thing  as  a  bona  flde 
bolder  of  town  bonds  Id  tbe  sense  In  which  the 
term  is  used  in  commerclsl  law. 

Cagwin  v.  JIaneock.  84  N.  Y.  632;  Potter  v. 
Granicieh,  M  Hun,  330,  93  N.  Y.  663;  Rroum- 
tU  V.  Oreemeich,  114  N.  Y.  B18;  WtUmer  v. 
JJouglat,  64  N.  Y.  105. 

ifr.  John  B.  Oleftaon,  for  respondents: 

The  decision  in  the  case  of  Oraig  v.  Audit, 
83  M.  Y.  406  was  procured  by  a  ifraud  upon 
this  court  and  upon  tbe  defendants  here,  and 
la  of  no  authority. 

Equity  will  afford  do  relief  to  the  repudiat- 
ing taxpayer  where  his  action  is  commeBCcd 
for  tbe  cancellation  of  bonds  after  a  long  peri- 
od of  acquiescence  marked  by  express  recognl- 
tioD  of  the  bonds  in  a  series  of  successive  pay- 
ments of  the  interest  upon  them. 

Calhimn  T.  DtIM  A  M.  T.  R.  Oo.  28  Hun, 
879, 2  Story,  Eq.  Jur.  %%  293, 1B30,  note  4;  1  Dil- 
tOD,  Hun.  Corp.  §  548;  Venice  v.  Woodruf.  63 
H.  Y.  465;  Solan  r,  WUUam^nirgh  Bank,  114 
M.  Y.  123. 

The  court  ought  not  to  make  tbe  adjudica- 
tion against  the  defendants  because  it  is  equi- 
8L.&A. 


table  for  the  town  to  waive  any  Irregularity  lit 
the  iastie  of  these  bonds  and  pay  them. 

PeopU  V.  Mead,  86  N.  Y,  K4. 

It  was  competent  for  a  town  to  pay  Iha  hl- 
Icrest  on  its  bonds  issued  under  circumstancea 
crFHtjng  an  equitable  claim,  althoueb  their 
collection  could  not  have  been  enforced  at  law. 
Such  payment,  therefore,  cannot  be  snid  to  be 
waste  of  the  property  or  funds  of  the  town. 

Mvrdiek  v.  Aiken.  N.  Y.  CI.  App.  1803  (not 
reported),  cited  ia  Peoph  v.  Mead,  36  N.  Y. 
334. 

Andrawa,  J.,  delivered  the  opinion  of  tbe 

This  action  was.commenced  January  6,  1863, 
by  the  plaintiffs,  certain  toxpayera  of  the  Town 
of  Andes,  in  the  County  of  Delaware,  in  be- 
half of  themselves  nnd  all  other  (Bxpnrers  ia 
said  town,  against  the  Delhi  &  Midifletown 
Railroad  Company,  tbe  supervisor  of  said 
town,  and  certain  other  defendants,  holders  of 
bonds  to  tbe  amount  of  about  |50,000,  dated 
September  1,  1871.  part  of  198.000  of  bonds 
with  interest  coupoDS  attached,  purporting  to 
have  been  issued  by  commissioners  In  behalf 
of  said  town,  under  and  in  purauance  of  chap- 
ter 907  of  the  Ijiws  of  1869,  in  aid  of  the  cod- 
structioD  of  the  Delhi  &  Middletown  Railroad. 
The  complaint  seis  forth  tbat  the  bonds  were 
issued  without  authority  and  were  void  forthe 


said  town,  be  reslraincd  and  enjoined   from 

Saying  tbe  interest  falling  due  on  such  bonds 
[arch  1  and  September  1.  1883,  out  of  the 
Bumof  (5,650,  Id  his  bands,  levied  and  collected 
for  the  payment  of  such  interest:  and  second, 
that  the  bonds  belli  by  tbe  individual  defend- 
ants be  decreed  to  be  delivered  up  and  canceled. 
Tbe  question  of  the  validity  of  the  bonds  of 
the  Town  of  Andes,  issued  under  the  Act  of 
1869,  was  presented  to  and  adjudicated  by  Ihia 
court  ia  the  case  of  Ora/g  v.  Andu,  S8  N.  Y. 
40S.  It  was  there  decided,  for  reasons  dis- 
closed In  the  prevailing  opinion,  tbat  tbe  bonds 
were  void.  That  action  was  brought  after  the 
commencement  of  the  present  one,  to  recover 
Interest  on  certain  of  tbe  bonds,  which  fell  due 
March  1,  1883.  It  now  appears  from  the 
evidence  in  this  action  tbat  the  Craig  suit  was 
brought  at  the  instance  of  Ballantitie,  ttie  su- 
pervisor of  the  town,  and  tbe  trial  Jud^  found 
"that  the  coupons  on  which  the  action  was 
brought  were  paid  for  out  of  tbe  moneys  of 
said  town,  end  said  action  was  prosecuted  by 
attorneys  paid  by  said  town  and  was  defended 
by  attorneys  paid  by  said  town;  said  town  pay- 
ing all  the  expenses  thereof,  and  tbe  suit  was 
brought  and  defended  for  llie  purpose  of  pro- 
curing the  bonds  of  said  town  to  be  declared 
invalid." 

We  fully  assent  to  Ibe  claim  of  the  counsel 
for  the  bondholders,  tbat  an  adjudication  ob- 
tained under  such  circumstances  ought  not  to 
atand  in  tbe  way  of  a  re-examination  by  tbe 
court  of  the  grounds  upon  which  it  proceeded, 
and  it  we  were  now  saiiKfled  either  that  upon 
the  facts  presented  In  tbat  case  tbe  question  of 
law  was  erroneously  decided,  or  tbat  facta  not 
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dlarlosed  od  Uie  irio)  of  the  Oraig  Gm,  but 
now  brought  out,  would.  If  tbeo  dUcloaed, 
bave  led  10  a  different  retuU,  IhecircDmstaDcea 
■tated  would  empbuize  tbe  duty  of  the  court 
to  correct  Its  errors,  or  to  coDlorm  Va  Judg- 
ment  in  the  present  caW  to  the  new  dtcum- 
■tsnces. 

It  U  clnimed  that  material  facts  bearing  upon 
tbe  validity  of  the  bonds,  not  shonn  ou  tbe 
trial  of  the  Oraig  Gate,  were  proved  on  the 
trial  of  tbe  present  one,  prominent  among 
vbicb  Is  tbe  fact,  wbicb  now  appears,  tbal  the 
railroad  in  aid  of  which  the  bonda  were  issued 
had  been  in  fact  legally  located  on  the  identi- 
cal route  specified  in  the  conditional  consents, 
prior  to  Ma;  6,  1671,  the  date  of  tbe  preseata- 
tioD  of  tbe  petition  and  consents  to  the  county 
judge.  But  we  deem  it  unnecessary  to  deter- 
mine whether  the  new  (acts  presented  affect 
tbe  principle  of  our  former  decision,  for  tbe 
reason  tbnt  we  think  ibe  Judgment  below  dis- 
missing the  complaint  in  this  action  was  prop- 
erly rendered,  assuming  the  invalidity  of  tha 

It  will  be  convenient  to  consider  separately 
tbe  two  purposes  of  this  action,  viz.:  tbe  sur- 
render and  canceflatlon  of  the  bonds  held  by 
tbe  individual  defendanta.  and  Uie  separate 
and  distinct  relief  by  iujuDctioD  to  prevent  tbe 
defendant  Ballanliiie  from  applying  the  money 
in  his  hands  to  tbe  payment  uf  inten-st.  The 
Jurisdiction  of  a  court  of  equity  to  compel  tbe 
surrender  and  canrellstiou  of  written  instru- 
ments obtained  by  fraud,  or  which  being  void 
for  any  reason  xoaj,  if  outstandiDfr,  subject  the 

Elainliif  to  loss  or  injury,  is  very  ancient  and 
aa  been  frequently  exercised.  Tbe  plainliS 
seeking  this  relief  invokes  Ibe  equitable  powers 
of  tbe  court,  and  the  court  granta  or  relusea  it 
JD  tbe  eierciscof  a  sound  discretion,  according 
(o  tbe  circutnstaoces  of  tbe  pBrticular  case. 

Tbe  granting  of  this  relief  cannot  be  claimed 
aa  a  mailer  of  "atisolute  Tigbtexd^itojuititim, 
such  aa  a  party  has  to  recover  an  amount  due 
on  a  contract  or  for  damages  for  a  lorL"  The 
exielence  of  jurisdiclion,  and  tbe  fact  that 
plainliff  makes  out  that  the  instrument  of 
which  be  seeks  tbe  surrender  and  cancellation 
Is  void,  are  not  conclusive  of  hia  right  to  a  final 
decree  in  bis  favor.  The  court  may,  nevertbe- 
lesa,  refuse  to  exercise  tbe  jurisdiction,  and 
leave  the  party  to  bis  defense  at  law  wben  tbe 
inslrument  ia  sought  to  be  enforced  against 
bira.  But  lu  enlertaining  or  declining  Juris- 
diction the  court  does  not  act  capriciously,  but 
U  guided  by  principles  which  have  gradually 
been  evolved  in  liie  course  of  adjudication. 
It  is  apart  from  our  present  purpose  toarrange 
or  classify  tbe  cases  upon  the  subject.  The 
geneial  grounds  of  Jurisdiction,  and  the  cii^ 
cumstancea  which  Jusiify  equitable  inlerter- 
ence,  or,  ou  tbe  other  baud,  the  denial  of 
equitable  relief,  are  set  forth  in  the  text-books 
and  illustraled  by  decided  cases.  We  refer  to 
a  few  of  the  decisions  in  Ibis  court  upon  tbe 
subject.  Bes/Kcod  v.  Buffalo,  14  N.  Y.  540; 
Vtniee  v.  Woodruff,  S2  N.  7.  468;  &>Ting- 
port  ■</.  Teutonia  «an.  Bank.  76  N.  Y.  397. 
The  facts  in  tbe  present  case  present  several 
elements  which  have  entered  into  the  consider- 
ation of  the  court  in  granting  relief  for  tbe  can- 
cellaliOD  Of  written  Instruments,  Tbe  bonds 
of  the  Town  of  Andea  are,  aa  we  have  as- 
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Bumed,  void,  aad  afnce  the  commencement  of 
this  action  they  have  been  so  adjudicated,  but 
the  adjudication  is  an  estoppel  only  aa  between 
tbe  parties  to  the  action  In  which  ft  waa  mad& 
Tbe  utber  twndholders  are  not  concluded,  and 
ma^  contest  over  again  the  question  of  tbe  ■var 
tidity  of  tbe  bonds.  There  eiisia  also  tbe  fur- 
ther element  that  tb«  bonds  are  not  void  on 
their  face,  and  that  in  a  suit  brought  thereon 
the  proof  of  the  adjudication  of  tbe  count; 
Judge  that  the  requisite  consents  had  l>een  ob- 
tained would  presumplively  establish  perform- 
ance of  lbs  condition  as  to  consents  in  the 
Bonding  A.ct,  and  cast  upon  the  town  (beonw 
of  disproving  It,  and  showing  that,  in  fact,  the 
requisite  coui^nts  had  not  been  given.  Craig 
V.  Anda,  9a  N.  Y.  410. 

It  also  appears  by  the  record  that  tbe  bonds 
are  held  by  numerous  parties,  each  of  whom 
might  bring  an  action  at  law  to  enforce  them, 
uniesa  prevented  by;  tbe  equitable  interposition 
of  the  court  for  their  cancellation.  In  tbe  caae 
of  ^ringport  v.  Teutonia  Sav.  Bank,  tupra,  84 
N.  Y.  408,  the  court  sustained  an  action  for  the 
cancellation  of  town  Londs.  upon  facts  sub- 
stauilally  similar  to  thoae  prei«atcd  in  this 
case,  with  the  important  eiception,  however, 
that  there  the  town  bad  acted  promptly  in  re- 
pudiating the  bonds  sod  in  seeking  to  review 
tbe  proceeding  under  which  tbe  right  to  issue 
them  was  ctsimed.  In  that  caae  the  adjudica- 
tion of  the  assessor  was  made  March  IS.  lUTl. 
The  town  procured  a  writ  of  certiorari  to  re- 
view and  Bet  aside  the  bonding  proceedinga, 
April  18.  1871,  and  tbey  were  set  aside  in  that 
proceediug  by  the  judgment  of  this  court  in 
June,  1873.  Tbe  defendants  purchased  tha 
bonds  in  tieptember,  ls71,  pending  tbe  litiga- 
tion on  the  certiorari,  and  in  January.  18i5. 
the  Buit  for  cancellation  itai  commeaced.  Tbe 
town  had  paid  do  interest  on  the  bonds  and  re- 
fused in  any  way  to  recognize  Ibeir  validity. 

This  court,  also,  in  tbe  case  of  Metzger  v.  At- 
tica dA.Ii.  Cb.,  79N.  Y.  ITl.ofllrmedaJudg. 
ment  canceling  town  tKiuds  issued  in  aid  of  tbe 
Attica  A  Arcade  Railroad  Company,  on  the 
ground  that  they  were  issued  without  authority. 
The  bonds  in  that  case  were  delivered  by  town 
commieaionera  to  tbe  railroad  company  in  ex- 
change for  its  atock  March  21,  1874.  The  auil 
for  cancelation  was  commenced  in  January, 
1876.  lesa  than  two^ears  thereafter.  Thecom- 
miasioners  were  jomed  with  the  railroad  cum- 
pany  as  defendants  in  the  action,  and  tbe  coro- 
plaiut  alleged  collusion  between  thedefeodanis 
to  impose  tbe  bonds  upon  the  town.  Thel)oads 
bad  not  been  tranafened  by  the  company  and 
the  town  bad  paid  no  interest. 

Tbe  case  of  Mentt  v.  Cook,  108  N.  T.  604, 11 
Cent  Rep.  819,  sustained  a  decision  of  the  spe- 
cial lerin  of  the  supreme  court  decreeing  the 
cancellation  of  town  bonds,  on  tbe  ground  of 
a  defect  in  the  petition  by  which  the  proceed- 
ings lo  bond  the  town  were  initiated.  Tbe 
road  in  aid  of  which  the  bonds  were  issued  hod 
never  been  constructed,  and  after  paying  inter- 
est on  the  bonds  for  a  single  year,  the  town  re- 
pudiated its  liability  and  commenced  an  action 
tor  their  cancellation. 

Tbe  present  case,  for  the  flnrt  time  In  tbe  bla- 
tory  of  tbe  litigations  growing  out  of  the  Town 
Bonding  Acts  in  tbe  aid  of  railroads  in  thla 
Stale,  presents  the  qoeallon  whether  the  eqi^ 
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table  remedT  for  cancellation  may  be  lefused 
by  reasoo  of  long  dela;  and  acquiescence  on 
tbe  part  of  tbe  town  and  Ita  Uspajeri,  accom- 
psDied  meanwhile  by  [requent  acts  recognizing 
tlio  validity  of  tbe  obligations  of  whicb  cancel- 
latjon  is  aongbt,  allbough  tbe  delay  in  bringiog 
tlie  action  bu  not  continued  for  the  full  lUtuti^ 
rj  period  of  limitation  of  equilable  action*.  It 
1>  importaal  U>  atale  the  material  facts  bearing 
upon  ibfl  question.  Tbe  adjudication  of  the 
county  judge  tbat  tb«  persons  who  signed  Ibe 
petition  in  tbe  bonding  proceedings  constituted 
a  majority  of  Ibe  taipayers  of  (be  Town  of 
Andes  in  number  and  amount  of  taiablo  prop- 
erty, was  made  May  22, 1871.  Tbe  bonds  (ex- 
cept a  pact  not  now  material)  were  Issued  and 
delivered  to  the  Railroad  Company  in  exchange 
for  ita  stock  between  June  IS  and  December 
10,  1S72.  Tbey  were  payable  in  tbirty  ycAn 
from  date,  with  semi-annual  interest  at  7  per 
cenL  In  each  year  for  nine  years  and  more  a 
tax  waa  levied  on  the  town  to  pay  the  interest 
on  tbe  bonds,  and  it  was  rugularly  paid  as  it 
accrued  up  to  September  1,  1881,  and  in  1878 
Ibe  town  meeting  voted  a  taz  of  (8,000  to  pay 
tbst  amount  of  bonds,  and  tbey  were  so  paid 
and  retired.  The  railroad  in  aid  of  wbicb  tbe 
tionds  were  issued  was  never  put  in  operation. 
But  tbe  Company  during  1873,  1873  and  1871 
expended  in  grading  and  otber  construction, 
within  Ibe  Town  of  Andea,  a  sum  greater  than 
tbe  amount  of  bonds  icsued  by  tbe  town.  In 
ISTla  town  meeliog  was  held  pursuant  to  chap- 
ler  4CiS  of  the  J^ws  of  1874,  to  determine 
whether  the  town  commissioners  should  be  au- 
Ihorized  to  sell  the  stoclc  taken  in  exchatige  lor 
the  bonds,  and  it  was  decided  that  such  au- 
thority Bbould  not  be  given.  In  1876,  on  a 
new  vote  being  taken  under  chapter  1S3  of  tbe 
Laws  of  187G,  a  aale  was  authorized.  The 
(lock  was   not  sold,  and  in  December,  IBOl, 


commenced  December  6,  1881,  more  than  ten 
years  after  theadjudicalion  of  the  county  Judge, 
and  nine  years  and  more,  but  less  than  ten 
years,  after  the  issue  of  the  bonds.  Tbe  trial 
Judge  found  that  the  Individual  defendants 

Surcliased  tbe  Iwnds  bcld  by  them  in  good 
lith.  paying  therefor  not  leaa  than  par  and  ac- 
crued interest,  wilboul  notice  of  any  claim  by 
the  officers  or  taxpayers  of  tbe  town  that  there 
was  any  defense  thereto  or  any  suspicion  of 
their  invalidity. 

It  cannot  be  doubted  that  if  obllgaliocs  of 
an  individual  having  general  power  to  contract 
bad  been  isaued  without  bis  authority,  but  be 
bad  afterwards  permitted  them  to  be  dealt  with 
by  the  ptibllc  as  valid  aecurities,  and  bad  rec- 
ognized tbeir  validity  by  frequent  jiayment  of 
interest,  and  by  payment  of  a  portion  of  tbe 
principal,  these  acta  would  have  constituted  a 
ratiScation  of  the  unauthorized  obli^tiona, 
and  have  precluded  tbe  obligor  from  denying 
their  validity.  Under  tbe  decisions  In  this 
fitatesimilar  actaoD  tbepartof  a  townot  other 
municipality,  recognizing  the  validity  of  bonds 
issued  under  the  Bonding  Acts,  would  not  estop 
tbe  muuicipallty  isaulog  them  from  denying 
their  validity  on  tbe  ground  that  essential  con- 
dlliou  provided  in  tne  Bonding  Acts  had  not 

■"     our  decisions,  tbe 

le  extent,  and  in  tbe 


mode,  prescribed  in  tbe  Acts,  is  of  tbe  very 
substance  of  the  power  conferred  upon  muni- 
cipal coTporalinna  to  issue  bonds  for  the  pur- 
poses contemplated,  and  bonds  issued  without 
the  requisite  consents  are  held  to  have  been  ia- 
Eued  without  authority.  Uunicipal  corpora- 
tions, since  tbey  possess  no  general  authority 
to  issue  such  bosds,  cannot  bv  recognition  or 
subsequent  rattflcatlon  validate  obligations 
whicb  tbey  bad  no  power  to  create.  Tbia 
point  was  involved  In  Craig  t.  Andet,  where 
the  auestioD  of  estoppel  was  raised  and  over- 
nilea,  and  the  decision  on  this  point  accords 
with  tbe  tenor  of  the  cases  in  this  8ute.  See 
Weittner  v.  Douglat,  64  N.  T.  lOOj  Cagmn  v. 
Haneoek.  84  K.  7.  042:  Siarin  v,  Oenoa,  23 
N.  T.  489. 

The  dismissal  of  the  complaint  fn  this  action 

nnot,  Lbererore,  rest  upon  tbe  ground  of  es- 
toppel or  ratification,  but  the  acts  of  the  town, 
its  long  acquiescence,  without  action  or  protest, 
la  the  bonding  proceedings,  its  repeated  recog- 
nition of  tbe  vallditv  of  the  bonds  by  payments, 
are  pertinent  considerations  where  tbe  court  is 
called  upon,  after  a  long  delay,  to  exert  its 
equitable  powera  in  decreeing  their  surrender 

id  cancellation. 

It  is,  and  always  has  been,  the  practice  of 
courts  ot  equity  to  remain  inactive  where  a 
party  seeking  their  interference  has  been  guilty 
of  unreasonable  laches  in  making  bis  applica- 
tion.   Story,  Eq.  Jur.  S  1530. 

Tbe  principle  IS  stated  with  great  force  and 
clearness  by  Lord  Camden,  in  BmitA  v.  Clay, 
AmbL  M^.  -'Nothing  can  call  forth  tbia  court 
into  activity  but  consci°uce,  good  faith  and 
reasonable  ail ige nee.  Where  tbese  are  want- 
ing the  court  is  passive  and  does  nothing. 
Laches  and  neglect  are  discountenanced,  and 
therefore,  from  tbe  beginning  of  Ibis  court, 
there  was  always  a  limitation  to  suiia  In  this 

Courts  of  equity.  It  has  been  said,  act  not  so 
much  in  analogy  to,  as  in  obedience  to.  Btaluies 
of  Limitation  of  legal  actions,  because  where 
tbe  legal  remedy  is  barred,  the  sniritot  the 
Statute  bars  the  equitable  remedy  alM. 

In  the  present  case  tbe  cause  of  action  for 
tbe  cancellation  of  the  bonds  was  not  barred 
by  the  ten  yeara'  Statute  applicable  to  equi- 
table aclincB.  But  a  period  of  nine  years  bad 
elapsed  after  tbe  bonds  were  issued,  before  the 
commencement  uf  tbe  action.  But  we  appre- 
hend that  the  period  of  limitation  of  equitable 
actions  fixed  by  the  Statute  is  not,  where  a 
purely  equitable  remedy  is  invoked,  equivalent 
to  a  legislative  direction  that  no  period  short 
of  that  time  shall  be  a  bar  to  relief  in  any 
case,  ot  precludes  the  court  from  denying  re- 
lief in  accordance  with  equitable  principles  for 
unreasonable  delay,  although  the  full  period 
of  ten  years  baa  not  elapsed  since  tbe  cause  of 
action  accrued.  Tbe  ten  years'  limitation  was 
primarily  designed  to  shield  defendants  (Baf-- 
falc  AN.  T.  as.  Oo.  v.  DwUey.  14  N.  T.  862), 
and  it  must  be  true  that  a  court,  in  the  exercise 
of  its  equitable  jurisdiction,  could  not  enter- 
tain or  enforce  a  cause  of  action  barred  by  the 
Statute,  and  not  within  any  exception,  acting 
upon  any   general    equitable    con  side  rations. 


unreasonable  and  inexcusable  delajr  it  ad  ele- 
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mentln  the  ptatntifTs  caae  wblch  a  court  of 
equity  Blnays  takn  into  consideration  in  eier- 
culng  its  diKretioD  to  graul  or  refuse  relier, 
and  la  not  a  mete  collateni  locideDt.  Wbere 
there  is  a  remedy  at  law  wbereby  tbe  plaiutlfl 
can  prosecute  or  defend  hla  legal  right,  the  re- 
fusal of  relief  leuves  the  parties  wbere  they 


I,  [hia  fact  may  be  cocaidered.  But  the 
rif[bt  of  ibe  court  to  deny  relief,  upon  equitable 
grounds,  for  long  delay,  although  short  of  the 
statute  period  of  limitation,  la  in  tbe  nature  of 
a  defense,  and  Is  not  we  think  taken  away  by 
tbe  Statute.  There  may  be  a  well-foundeo 
distlnclioD  between  tbe  case  of  an  application 
for  an  ei]uitable  remedy  In  aid  of,  or  to  enforce. 
B  legal  right  not  barred  by  the  Statute,  and 
the  case  where  aa  exclusively  equilableremedy 
is  sought,  aach  as  to  restrain  proceedings  at 
law,  or,  upon  the  principle  quia  timet,  to  de- 
prive an  adrersary  of  the  muniment  of  his  al- 
leged legal  right,  which  he  inequitably  retains. 
Id  cases  of  the  lattei  class,  lonz  delay  or  ac- 
quieB(?ence,  although  abort  of  Ue  statute  pe- 
riod for  the  limitation  of  equitable  actions, 
may  be  a  ground  for  refusing  relief.  Pom. 
Ea  Jnr.  g817. 

The  cancellation  of  securities  Is  a  purely 
equitable  remedy  and  cannot  t>e  claimed  as  an 
absolute  right,  nor  is  it  applied  for  or  awarded 
in  aid  of  a  legal  right  or  title. 

We  conclude,  therefore,  that  It  was  within 
tile  power  of  the  court  to  dismiss  the  com- 

Elainlso  far  as  relief  was  sougbt  for  a  cancel- 
itior  of  tbe  bonds,  on  the  in^und  of  delay  In 
bringiQB  tbe  action.  Tbe  circumstancea  Jus- 
tifled  tue  conclusion  on  tliia  branch  of  the 
case.  Tbe  town  and  the  tazpayi^rs  permitted 
the  bonds  to  be  dealt  with  and  taken  by  tbe 
savings  banks  and  oibcrs,  for  nearly  ten  years, 
not  only  without,  so  far  as  appears,  a  word  of 
warning  or  protest,  but  by  affirmative  acla  of 
teoof^nition  encouraged  investment  therein  as 
■ale  and  valid  securiiica.  The  bonds,  resting 
on  tbe  adJudiciUioD  of  tbe  county  judge,  were 
apparently  valid.  The  Legislature  has  still  the 
powur  lo  ratify  them  and' make  them  valid  ob- 
ligations of  tbe  town.  Williajo*  v.  Duana- 
bvrg'i,  ee  N.  Y.  139;  iS»-ton  v.  Tliomvf'n,  71 
K,  Y.  5ia;  Rogcrt  v.  Btq^henM,  86  S.  Y.  823. 

They  are  now  In  tbe  hands  of  bona  fldc 
boklcrs,  tliat  is,  of  persons  who  have  paid 
value  for  iliem  without  notice.  The  fact  that 
If  the  plnliiiilTs  are  defeated  here,  the  bonds 
may  be  sued  ujron  end  enforced  in  another  ju- 
rlailiclicD,  constitutes  no  equilnble  reaaon  for 
maintaining  the  action.      Venice  v.  Woodruff, 

Tbe  Judgment  denying  relief  for  tbe  can- 
cellation of  [he  bonds  is  lucidenlally  supported 
by  the  opiuion  in  Craig  v.  At)dc»,  wherein  tbe 
learned  judge  by  whom  it  was  prooonnced, 
referriog  to  tbe  judgement  in  the  present  case 
in  the  supreme  court,  said:  "Nor  is  the  cor- 
rectuess  of  that  deci^'ion  in  question  here,  for  a 
court  of  equity  might,  In  Its  discretion,  refuse 
lo  inlerfere  and  leave  tbe  parly  to  his  legal 
rights;"  and  In  Alwrd  v.  Bj/raeuae  San,  Bank, 
Oo  N.  Y.  590,  Jtidgt  Finch  recognizes  the  doc- 
trine that  a  court  of  equity  would  not  lend  its 
BL.R  A. 


aid  in  a  case  of  Inexcusable  lachet  of  the  party 
seeking  relief.  Tbe  denial  of  relief  In  thb 
case  may  result  practically  In  the  enforcement 
of  the  Donds  In  question  and  also  of  other 
town  bonds  ianued  and  held  under  dmilar  cir- 
cumatances.  But  In  contrasting  the  relative 
conduct  and  situation  of  tbe  town  and  the 
taxpayers  on  tbe  one  side  and  the  pnrchasen 
of  bonds  on  the  other,  we  cannot  aay  that 
such  a  result  wilt  be  repugnant  to  any  prin- 
ciple of  justice  or  equity. 

The  nght  of  the  plaintiffs  lo  maintain  tha 
action,  to  far  as  It  seeks  to  enjoin  and  restrain 
tbe  defendant  Ballaniine  from  paying  the  In- 
terest on  the  bonds  for  the  year  1882,  out  of 
money  In  his  hands,  levied  and  collected  for 
that  purpose,  depends  upon  the  question 
whether  sucb  paymeni.  If  made,  would  be  an 
illegal  act  or  oonstilute  waste  under  chapter 
531  of  the  Laws  of  1881.  ThU  Act,  which 
superseded  tbe  original  legislation  on  tbe  sub- 
ject initiated  by  chapter  161  of  tbe  I^wa  of 
1873,  Is  entitled  "  An  Act  for  tbe  Protection  of 
Taipajeia,"aud  in  its  first  sectioo  authorized 
an  action  to  be  prosecuted  by  taxpayers  agaloMt 
officers,  agents,  commissionera  or  other  persons 
acting  In  behalf  of  any  county,  town,  villaite 
or  municipal  corporation,  "to  prevent  any  il- 
legal act  on  tbe  part  of  any  such  offlcen,  aRenIs, 
commissioners  or  other  persona,  or  to  prevent 
waste  or  injury  to  any  property,  funds  or  estate 
of  such  county,  town,  village  or  municipal  cor- 

By  Act,  chapter  284,  of  the  laws  of  1878, 
the  office  of  rtdlroad  commissioner  in  the  sev- 
eral towns  In  Delaware  County  waa  abolished, 
and  the  duties  apperiainiog  thereto  were  im- 
posed upon  the  supervisors  of  tbe  several 
towns.  It  was  made  the  duty  of  the  super- 
visor of  each  town  to  report  to  the  board  of 
supervisors,  each  year,  the  amount  of  interest 
on  railroad  bonds  of  tbe  town  falling  due  in 
that  year,  and  the  Act  provides  "  that  tbe  said 
amount  shall  be  raised  by  tax  a*  now  provided 
by  law,  and  paid  by  tbe  collectors  of  the  taxea 
to  the  said  superviM>Ts,  and  by  (hem  applied  in 
payment  of  tbe  interest  and  coupons  aforesaid," 
Tbe  defendant,  Ballantine,  as  supervisor  of 
tbe  Town  of  Andes,  in  tbe  fall  of  1881,  re- 
ported to  the  board  of  supervisors  of  Dulawars 
County  tbe  amount  required  to  be  raised  to 
pay  the  interest  falling  due  on  the  railroad 
bonds  of  the  town,  for  the  year  1883,  viz.:  the 
sum  of  16,650,  and  the  board  of  suiiervisors, 
at  its  annual  Resslon  in  the  fall  of  1881,  In- 
cluded in  Its  warrant  for  the  collection  of 
taxes  in  tbe  Town  of  Andes  tbe  sum  so  re- 
poried.and  this  amount  was  duly  collected 
and  poid  over  to  the  supervisor  pursuant  to  the 
direction  of  such  Barranl,  for  the  purpose  of 
payinc  the  Interest  on  the  bonds,  and  tbe  sum 
so  collected  remains  in  his  hands,  Tlie  plain- 
tills  in  their  chnracicras  laspayers  seek  to  pre- 
vent tbe  supervisor  ol  tbe  Town  of  Andes 
from  performing  tbe  duty  imposed  upon  him 
by  tbe  Act  of  1870,  and  from  appljing  the 
money  for  Ihe  purpose  fur  which  it  was  raised. 

We  are  of  opinion  that  the  payment  by  the 
supervisor  of  the  interest  on  the  bonds,  out  of 
tbe  funds,  would  □either  be  an  Illegal  act,  nor 
constitute  wustc  within  tbe  Statute  of  1881. 
Tbe  bonda  were,  under  the  adjudtcatioo  of 
the  county  judge,  presumptively  valid  obliga- 
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..J  raised,  their  TaJidity  bad  not 

bnpeacbed  by  any  judicial  decleion.  Tbe 
town  had,  for  a  long  time,  recognized  tbeir 
-nltdiir.  The  taxpayers  acquiesced  for  many 
years  in  the  measarea  takeo  to  ndae  moaey 
by  taxation  to  pay  tbe  lorereBt  on  the  bondB. 
In  1874  and  1676,  in  tbeir  collective  capacity 
in  tonn  meetines,  they  voted  upon  tbe  question 
of  the  sale  of  uie  stock  held  by  the  town,  at 
electioos  held  under  Acts  of  tbe  Legislature  in 
these  years,  which  Acta,  while  they  did  not 
have  the  effect  of  legaliziuK  tbe  bonds  which 
were  the  conaideration  for  the  stock  authorized 
to  be  sold,  neyertheleas  assumed  ibeir  validity. 

Tbe  bonds  were  not  illegal  or  void  in  the 
aenM  that  they  were  fraudulently  issued  or  is- 
sued without  consideration.  Tbey  were  ex- 
changed for  srock,  and  the  Railroad  Company 
ooncurreutly  with  the  Bubscriplion  (bcrefor  en- 
tered into  an  agreement  with  tbe  railroad  com- 
miaaioners  that  the  proceeds  of  the  bonds 
should  be  used  for  the  construction  and  equip- 
ment of  the  railroad  within  tbe  Town  of  An- 
des, and  this  agrcemeDtwas  performed.  It  is 
not  claimed  thaC  ihere  was  any  fraud  or  col- 
luiiion  In  the  bonding  proceedings.  Tbe  bond- 
holders are  innocent  holders  for  full  value  of 
tlie  aecuriites  thus  Issued.*  It  is  very  clear,  we 
thiak.  that  oeliber  tbe  town  nor  the  taipayeia 
would  be  permitted  to  recover  back  money 
actually  paid  by  the  town  to  the  bondholders 
as  money  illegally  paid  and  received.  It  was 
paid  upon  presuiiipiively  valid  obligation!,  im- 
der  a  claim  of  right  on  Ibeir  part  to  receive  it, 
and  if  psynients  actually  made  by  tbe  oBlcera 
of  the  town  would  be  valid  and  binding,  it 
would  not,  we  think,  be  an  illegal  act  on  tbe 
part  of  tbe  supervisor,  under  the  Act  of  1831, 
to  apply  the  money  now  In  his  hands  accord- 
ing to  Ibe  direction  of  the  Statute,  simply  for 
tbe  reason  that  the  validity  of  tbe  bonds  is  now 
questiooed. 

The  question  of  the  duty  of  tbe  olQcer  hold- 
ing money  raised  to  pay  interest  on  bonds  issued 
under  tbe  Town  Bonding  Acta  to  make  such 
pajmeDt.  notwithstanding  some  omission  or 
defect  in  tbe  bonding  proceedings,  which  ren- 
dered the  bonds  invalid,  baa  been  comidered 
by thiscourtinseveralcaaes.  PtopUv,  Brown, 
SS  N.  Y.  ISO;  Oxford  Firtt  Nat.  Bank  v. 
WlieeUr,  72  N.  T.  201. 

We  held  In  each  of  these  coses  that  an  officer 


who  had  in  his  hands  n 

terest  on  town  bonds  ( 
to  question  Uieir  validity  wlien  called  upon  to 
pay  it  over  to  those  entitled  to  it  under  Ibe 
Statut*.  In  one  case  tbe  coUeclor  of  the  town 
refused  to  pay  tbe  money  collected  by  him  to 
the  town  commissioners,  as  required  by  tbe 
Act,  and  in  tbe  oTbcr  tbe  town  commissioners, 
after  they  had  received  it,  refused  to  pny  it  to 
the  bondholders,  and  in  the  case  last  cited  tba 
action  of  a  bondholder  to  compel  such  pay- 
ment was  sustained.  In  both  cases  thedefeuse 
was  made  that  the  bonds  were  void,  and  in 
both  the  defense  was  interposed  pursuant  to 
resolutions  of  the  town  meeting  of  tbe  town 
whose  bonds  were  in  qaestlon. 

Tbe  money,  tbe  payment  of  which  Is  sought 
to  be  restramed  in  Uiis  action,  has  been  cot 
lected  in  usual  course  from  tbe  taxiible  prop- 
erty in  the  Town  of  Andes.  Kellher  the  town 
Dor  tbe  taxpayers  intervened  to  prevent  its 
collection.  6o  far  as  appears  the  taxpayers 
paid  tbe  money  voluntarily  and  have  no  re 
course  to  recover  it  back.  The  money  docs 
not  belong  to  tbcm,  nor  in  a  strict  sense  is  it  the 
property  of  the  town.  It  was  raised  for  a 
special  purpose,  and  It  can  be  applied  legally 
to  no  other.  Tbe  Act  of  18S1  should  have  a 
broad  and  liberal  coDstrnction  to  accomplish 
tbe  purposes  of  its  enactment  But  itis  diffi- 
cult to  perceive  how  that  can  be  treated  as  an 
illegal  act,  or  as  constituting  waste,  the  per- 
formance of  which  may  be  compelled  by 
mandamus.  We  do  not  doubt  that  taipayera 
may  by  means  of  this  stalrutory  action  arrest 
the  payment  of  money  collected  to  pay  fraudu- 
lent or  collusive  claims  ai^inst  a  town  having 
neither  a  legal  nor  eqii^Jible  foundation.  Wb 
confineour  judgment  to  a  caseof  money  raised 
to  pay  a  claim  apparently  valid,  which  has 
been  so  treated  by  tbe  town  and  its  taxpayers, 
having  Implied  legislative  sanction,  and  where 
DO  fraud  is  imputed.  In  such  case  we  think 
the  taxpayers  cannot  arreat  the  payment  under 
the  Act  of  1381.  If  in  this  case  judgment 
was  given  for  a  cancellation  of  the  bonds, 
then  It  might  follow  that  the  fund  would  be 
left  where  it  is,  as  there  would  be  no  debt  in 
fact  or  in  form  to  which  it  could  be  applied. 
&ee  Metigery.  Aiiiea  &  A.  B.  Co.  tupra. 

We  think  Vit  judgment  lAould  bt  agirnud. 

All  concur. 
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Sylvester  H.  ENEELANB  a  at.,  Bapli. 
( K.T. > 


■nfflolently  sbowi  damajre  to  a  ooiporation  for 
aols  of  II*  dlreetois  m  IsruIdk  i>roinlasarr  notca 
In  Its  name,  whloh  have  ooms  Into  the  bandi  ol 
bona  fldepnrchaaera  for  valu& 
I.  Dtreetora  of  m  corporation  Ineni'  ft 
poreonaj  llAbilltT'to  It  by  voting  for  a  rao> 
lutlon,  whloh  tJiej  have  no  power,  eipreas  or  im- 
plied, to  pass  authortilnff  the  Issue  and  oetrotta- 
Uon  of  notes  of  tha  oorpoiatlon,  which  are  In 
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effect  void,  where  nich  not«a  mn  lanwd  and  oomo 
Into  the  hands  of  boon  fide  purohaMia  (Or  T»lu«. 
8.  A  peraon  wbo  frftadnlently  plaeMi 
In  drenlMtloD  the  a^;otl»bl»  Instra- 
mont  of  anothArt  whetber  nudabrblmorby 
bta  appdmit  authorltr,  and  tikerebf  renden  hJm 
Bable  to  p«or  tbe  sum  to  a  bona  flde  purchaser,  to 
guilt}'  of  a  tort,  and,  tn  tbe  absence  of  ipeolal  <di- 
oumstBTicea  dlmlntalilDii  Its  value,  (■  preeunii)- 
tlvelr  Uable  to  the  Injured  putr  for  ttaa  taoe 
value  (beieoL 

(Apm  U,  imj 


First  DepnTtment,  ofBrmiDgB  Judgment  of  the 
New  York  Special  Term  Bustioning  denjurrerg 
lo  ilie  complaint  In  an  action  to  enforce  tbe  al- 
leged liBbiiily  of  defendnota  for  tbe  wrongful 
irauance  of  certaii)  neftotlable  paper  tn  tbe  name 
of  plaintiff.  Ajlirmed  at  to  tame,  and  rmerted 
otto  the  othgr,  d^mdantt. 

filHlement  by  Vann,  J,: 

Aside  from  certain  facta  alleged  by  wny  of 
Ihducemeot,  the  Eubslantiat  allegations  of  tbe 
romplaint  are  that  from  the  8th  of  November, 
18^2, until  In  Auirust,  1884.1he defendant,  Eo.e- 
land,  waa  a  stockholder,  director  and  tbepreai- 
dect  of  the  plaintiff,  a  railroad  corporation,  or- 
ganized under  the  laws  of  this  State;  that  aa 
president  he  was  not  called  npon  to  perform 
any  duties  connected  with  ibe  ncttve  manage- 
ment or  operation  of  tbe  road,  and  there  was 
DO  salary  attached  tO  his  office  by  any  resolu- 
ttoD  or  action  either  of  the  stockholders  or  di- 
rertors;  that  his  predecessors  in  office  bad  never 
received  any  salary,  and  that  the  plnintiS  never 
agreed  to  pay  him  a  salary  as  its  president,  or 
to  pay  him  for  his  services;  that  on  tbe  Stb  of 
June,  1884,  ell  of  tbe  defendants  were  direc- 
tors of  tbe  plaintiff,  and,  with  tbe  excepliou  of 
Mr.  Olllett.  attended  a  directors'  meeting  at 
which  the  following  resolution  va*  unanl- 
mouBty  adopted,  viz.: 

••lie«ol!>nl.  That  9.  H.  Kneetand,  the  presi- 


s  such;"  that  on  the  18ib  of  the  same 

month  at  another  meeting  of  the  directors,  sll 
of  ihe  defendants  tieing  present  except  Duggin 


and  Slayback,  It  was  nnanlmoiisly  resolved 
"that  the  president  be  and  be  Is  authorized  to 
use  U)e  credit  of  the  Company  by  issuing  and 
negotiating  its  noies.  or  oiberwiK,  for  paying 
the  salary  of  tbe  said  president,  said  notes  to  ha 
signed  by  the  president  and  countersigned  br 
tlw  Ireaatirer  In  the  usual  way  and  form  atd 
not  to  exceed  tbe  limit  of  tbe  amount  hereto- 
fore BUtfaoriied;"  that  prior  to  the  adoption  of 
the  latter  resolution,  as  well  as  subsequently, 
notea  officially  signed  and  counteialgned  by 
the  president  and  ireamirer,  respectiveV,  irers 
Issued  to  the  amount,  In  tbe  aggregate,  of 
148,950,  and  are  now  due  and  un|Mid;  that  said 
notea  were  retained  by  said  Eneeland  and  ap- 
plied to  his  own  use,  and  while  some  of  thent 
are  held  by_  certain  of  Ibe  defendants,  other* 
were  negoiialed  before  maturity  and  passed  in- 
to the  hands  of  bona  flde  purchasers  for  value 
without  notice;  that  payment  of  some  of  said 
notes  has  been  demand»l  of  the  plaintiff  and 
Buita  threatened  thereon  and  actions  have  act- 
ually been  brought  against  it  upon  two  thereof^ 
that  said  Eneeland  vas  never  entitled  to  de- 
mand or  receive  from  the  plaintiff  any  BalBry 
or  compensation  for  services  as  such  prpsi- 
dent,  and  that  tbe  Company  was  under  no  lia- 
bility to  him  either  for  salary  or  compensation, 
aa  the  defendants  kn^wor  were  bound  1o  know 
aa  directors,  and  Ibat  their  action  in  voting  to- 
pay  him  a  salary,  and  in  directing  the  Issue  ot 
notes  for  that  purpose,  was  illegal,  a  breach  of 
trust  and  a  violation  of  their  duty  as  directors; 
that  said  notes  are  invalid  in  the  bands  of  all 
persons  except  bona  flde  purchasers,  without 
notice,  before  maturity  and  for  a  valuable  and 
sufficient  consideration;  that  the  aforesaid  ac- 
tion of  the  defendants  n^s  a  fraud  upon  lb* 
Elainliff,  and  that,  in  consequence  thereof,  it 
as  Incurred  a  liability  to  pay  such  of  said 
notes  as  have  come  into  the  hands  of  bona  flde 
purchasers,  without  notice,  for  a  good  con- 
Bideralion  and  before  maturity;  that  some  of 
said  notes  were  "paid  over  by  the  said  Knee- 
land  (o  some  of  the  defendants  in  payment  of 
or  to  secure  tbe  payment"  of  precedent  indebt- 
edness of  said  Eneeland  to  such  defendaals 
and  that  they  are  still  under  the  control  "of 
the  defendants  or  some  of  them,"  end  have  not 
passed  into  tbe  hands  of  bona  flde  purchasers, 
Tbe  relief  demanded  is  that  "an  account  bs 


Bros*  negltsenca  or  Inatlentioa  to  their  duties. 
Bom  Bllver  Mtn.  Co.  v.  Bran  iMInu.)  I>ec  aX  ISBB. 

To  rendera  busln<>as  oorpomtlon  llahle  upon  a 
promimorr  note  Indorsed  by  Its  manaffer,  there 
must  have  been  prior  authorttv  or  gubeequent  rati- 
ficatloD,  which  may  be  evinced  by  the  Beneral 
course  of  bustnesa  as  well  as  by  resolution,  Hun- 
ttnifton  V,  Atli.ll,  UB  N.  T.  885. 

Nnt«B  1nuei3  Tor  the  purposBof  belnff  iised  and 
circulated  Bs  money,  In  violation  of  thenatute,  are 
void  and  cannot  be  made  the  Insis  of  recovery 
(Atty-QCD.  V.  Ufa  ft  F.  Ins.  Co.  B  Palffe,  470, 1  S.T. 
Cb.  L.  ed.  TSO;  Llndeey  v.  Rotuken,  32  Ark.  633; 
Smith  v.Slrona:.  3Hill,i41;  HoCuUough  v,  Moss.S 
Denlo.  5«T;  Cl\-ely  v.  Odar  Falls,  tl  lona.  tOSn;  tbe 
prohibition  only  applies  to  bills  and  notea  which  are 
capable  of  drculattnir  as  money, 

A  corporation,  without  any  eiprCM  power  tn 
Its  charter  tor  that  purpose,  ma)- make  a  negotiable 
promissory  note  or  bill  of  exchange,  when  not  pro- 
hibited by  law  from  dolnr  so,  provided  such  note 
orbUIISiHvenforadebt         

eL.R,A. 


of  Its  proper  legitimate  business,  HiilBtead  v.  Sett 
York,  6  Barb- 2a,  7  N.Y,  Leg,  Obs.  78:  Mobs  V.  Aver- 
Ill.  10  N.  T.  UTT;  MoCuDough  v.  Mow,  ft  Denlo.  BH. 
Soe  Mott  V.  Hlokg.  1  Cow.  SIB;  Barker  v.  Mechanics 
F.  ToB.  Co.  S  Wend.  U;  Was  v.  Oakley,  2  Hill,  XOi 
Sattord  V,  Wyokoll,  4  Hill.  HZ:  KeUcy  v.  Hrooklyn. 
1  HUl,  XeS;  Mora  v.  Ronle  Lead  Mlo.  Co.  G  HIU,  137; 
Conro  V.  Port  Henry  Iron  Co.  IE  Barb.  S7;  Barry  v. 
UerchaniB  SzcB,  Co.  1  Bandf,  Ch.  300,  7  N.  Y.  Ch.  T. 
ed.331;  Cuvtia  v,  Leavltt.  IS  H.  T.  87;  Jackson  r. 
Brown,  S  Wend.  600;  Ketcbum  v,  BuOalo,  U  N.  T. 


The  policy  Inducing' the  Impoeliloti  of  n 
upon  corporations  not  formed  tooanyonthebusl- 
nesg  of  bankmg  was  to  prevent  the  lecurrenoe  of 
a  series  of  corporate  usurpations  which  bad  del- 
uged tbe  State  with  IllcgnJ  Issues  of  mere  paper  ob- 
llgatlonB.  reaul  ting  In  greet  deransementa  to  busl- 
nesa,  and  producing  nunierous  cases  of  SdbiioIbI 
emberrasBiaent  and  rulD.  New  Tock  I.  ft  lb  Oo.  «w 
Hehner,  IS  Hun,  iH, 
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taken  of  uid  notes,  and  tbat  It  be  ascertained 
and  detenntned  which  of  aajd  domb  came  into 
tbe  bands  of  bons  flde  piircbBBen,  .  .  .  and 
tbattbia  plaintiQ  tiave  Jademont  againat  Iheae 
defeodanti  for  .  .  .  94S,SS0  with  Interest  from 
June  S,  1684,  ot  for  sucdi  a  aum  aa  plaintiil  is 
liable  to  pa;  to  tb«  boldert  of  aald  notea." 
Tbece  ta  auo  a  prarer  for  geaeral  Telief. 

Tbe  defeodauta  demnired  to  the  complaint, 
Siayback,  Donin  wid  Eneeland,  aeparalelj, 
upon  the  gmuDd  that  it  doe«  ool  Mate  lacu  auf - 
fldeut  to  oonatituU  a  cauae  of  action;  Ibat  two 
cauaea  of  action  are  improperly  united,  and  that 
there  ia  a  defect  of  putiea,  lioth  plaioUfl  and 
defendant. 

Upon  the  trial  an  Interlocutor]'  Judgment 
wai  entered  sustaining  tbe  demurrer  as  m  alt 
of   tbe  defendanls,    with    leave  to   amend   !□ 


unendthe  aame  during  said  peni 


Memn.  IlKTiea  *  R»paIlo.  for  appel- 
lant; 

The  defend  ants,  aaagenta  of  tbe  corporation, 
■nd  trusLeea  of  Ihe  fuods  of  tbe  etockbolders, 
eommitled  a  const rucilveiy  frauduleot  act  in 

Spropriating  trust  property  to  Lbe  use  of  one 
their  number  without  consideration.  Tbcir 
■ctJOD  eoDBtiiuted  a  tort,  and  reodered  them 
liable  to  tbe  corporaliou  and  etockboldera  fur 
idl  reeuiting  damage. 

See^tt*  V.  Wood,  87  N.  T.  819;  Comttock 
V.  Qrmttoek,  57  Barb.  469;  GoUman  t.  Second 
Ave.  B.  Cto.  88  N.  Y.  201;  WanUU  t.  Vnion 
P.  R  Co.  4,  Dill.  830;  Aberdeen  B.  Oo.  t. 
Slaiie,  1  Macq.  H.  L.  Caa.  463;  Metropolitan 
B.  R.  Co.  T.  Manhattan  R.  Vo.  14  Abb.  N.  C. 
103. 

A  tortious  act,  wblch  results  in  the  creation 
of  au  outBlanding  valid  pec;:siarj  obli^ratiou 
against  Ihe  complaining  part^,  even  altbougb 
such  obli;ration  is  not  yet  paid.  Is  regarded  as 
consliluting  the  foundation  of  a  complete 
cause  of  action  against  tbe  oSender,  the  ele- 
ment of  damage  coudisting  of  tbe  existence  of 
lbe  outstanding  liability. 

Farnham  v.  BeMedict,  6  Cent.  Rep.  BC7,  107 
H.  Y.  158;  Bro^djfn  Oroutovm  R.  Co.  v. 
Hrong,  75 N.  Y,  591;  Onlariov.  //lU.SSHun. 
850,  Thayer  v.  Manltt/,  73  N.  Y.  805:  Veek^ 
T.  Mathev:  12  N.  Y.  813;  BeU  t.  Dailu,  8  N. 
T.  5.  K  800. 

Memri.  Stlekae^  *  Bhspftrd  and  Nal- 
■on  S.  Spaneer,  for  respondent  Knee- 
land: 

An  nnequivocal  allogaiion  that  the  notea  are 
the  ootes  of  the  plaintiff  is  necessary  In  order 
to  pustaiu  the  position  tbat  tbe  plaintiff  has 
BuScred,  or  will  suffer,  any  injury,  and  ia 
therefore  esMntialto  mainlain  any  right  of  the 
plaintiff  to  any  relief  In  this  action  against 
these  defeudanta,  either  at  law  or  in  equity. 

Lord  V.  Chtei^foui/h,  4  Saodf.  6M;  Bank  of 
eeneea  v.  Quliek,  8  How.  Pr.  51. 

The  omission  of  such  an  allegation  is  fatal. 

1  Edwards,   Neg.  InaL   8d  ed.  g  Otj;  2  Ed 
wanla,  Neg.  InsL  ^g  925,  929,  938;  AiekeU  v. 
Amerieaa  RaHmay  Signal   Co.  N.   Y.    Daily 
Beg.  Feb.  26,-1884. 
BL  R.  A- 


Mewn.  Burlow  ft  Wotmoro,  for  the  othei 

respondents: 

Where  a  covenant  U  to  Indemnify  against 
"damages"  II  is  not  enough  tbat  the  indemnitee 
baa  "incurred damages,"  but  bemusthaveaua- 
tained  them,  Xiv  payment. 

See  aOberl  v.  Wiman,  1  N.  T.  BBO;  Kohi«* 
T.  Matiage,  73  N.  Y.  207;  Na^ntrgh  NaU  Bank 
T.  Bigter.  83  N.  Y,  61;  BeUoni  v.  Fi-eeborjt,  68 
N.  Y.  390, 

In  tbe  case  at  bar,  the  direclon  have  made 
no  express  covenant,  and  if  one  la  Implied,  it 
certainly  can  be  no  broader  than  that  no  "dam- 
ages" shall  come  from  their  acts  or  omissions. 

The  person  Injured  by  ^  lortioua  act  can 
only  recover  for  the  damages  which  he  has  suf - 

Wiaianu  v.  Xoitipt,  4  Mees.  &  W.  145- 
Plaitek  V.  Anderton,  B  T.  R.  40;  BundeS  y. 
m^le,  10  Ad.  &  El.  728;  Bobton  v.  Thelluton. 
L.  R.  a  Q.  B.  643;  Stimton  v.  Farnham,  L.  R. 
7  Q.  B.  176;  Commercial  Bank  v.  Ttn  EveK 
48  N.  Y.  805;  Rnapp  v.  Boeht,  94  H.  Y.  888; 
Peojie  T.  t^t^ient,  71  N.  Y.  557. 

Ii  Is  legally  Impossible  to  determine.  In  this 
action,  that  one  single  one  of  these  notes  is 
owned  by  a  bona  flde  bolder  without  notice, 
since  none  of  such  holders  ais  patties  to  the 

The  holders  would  not  be  bound  by  the  judg- 
ment !□  this  action  fuot  being  parties),  and  so 
the  plaintiff!  would  not  be  bound. 

MelUfT  v.  DoU.  91  N.  Y.  678. 

It  cannot  be  successfally  claimed  that  an  al- 
tegatiou  tbat  an  aj^eut,  corporate  or  oibcrwise, 
made  (or  authorized)  a  note  In  the  name  of  his 
principal  without  authority  or  consideration,  or 
fraudulently,  shows  a  conversion  of  tbe  note. 

In  trover  the  plalatiff  must  show  a  right  of 
property,  either  atisolute  or  special.  In  himself 
— that  is,  tbat  he  Is  the  owner  of  the  propcrtv 
converted. 

Selwyo.  Nisi  Prins.  7lh  Am.  ed.  1358;  Mai- 
eolm  Y.  OSeill!/,  14  Jones  &  a  222;  Dedd*  v. 
JohTuoa,  8  Thomp.  4;  0.  217. 

Vamn,    J.,    delivered    tbe  opinion  of  the 

Tbis  Is  an  action  against  tbe  direct<tra  of  a 


Company.  Tbe  substantial questionpresented 
by  tbe  demurrer  is  whetber  such  an  action  can 
be  maiutaitied  upon  an  allegation  of  liabilty  to 
pay  without  so  allegatiou  eiDier  of  payment  or 
of  actual  loaa.  In  an  action  for  tbe  conversion 
of  a  promissory  note  by  wrongfully  negotiating 
it  to  a  bona  fide  holder  for  value,  tbe  maker 
need  neither  allege  nor  prove  that  he  has  paid 
It,  hut  it  ia  sufficient  if  he  avers  tbat  he  is  legal- 
Iv  liable  to  pay  it.  Decker  v.  Mathevii,  13  K. 
t.  318. 

Tbe  gravamen  of  aucbanartion,  as  was  held 
in  tbe  cane  cited,  is  the  wrongrul  act  of  the  de- 
fendant in  causing  a  note  without  value,  ex- 
cept to  a  bona  flde  bolder,  to  become  valuable 
by  tbe  tale  thereof  to  aucb  a  purchaser  as  could 
(enforce  it  against  the  plaintiff.  It  was  also 
held  in  that  case  that  a  cause  of  action  nccrued 
to  tbe  maker  as  soon  as  be  became  liable  udod 
tbe  note  through  the  transfer  thereof,  and  QaX 
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neltlier  tbe  right  of  actloD  dot  the 

damaf^  depended  upon  tbe  fact  of  pajment. 

TbiB  caee  was  relied  upon  by  thecourt  nben 
It  rendered  1ud|!;ment  in  Faraiam  v.  Benedict, 
107  N.  T.  169,  9  Cent.  Kep.  557.  wbere  Ibo  de- 
fendant, being  in  possession,  nltbout  title,  of 
oerlaJD  town  bonda  tba^  bad  been  frauduleatly 
iasued  tbrough  his  procurement,  and  -wbicli 
were  void  in  fact,  althoufib  appareclly  valid, 
■old  Ibem  lo  bona  £de  purcbosers  and  thus  ren- 
dered them  valid  and  binding  up<in  tbe  toyin 
so  that  it  was  compelled  to  pay  them.  It  was 
beld  that  be  ivas  liable  to  tbe  town  for  tbe 
amount  of  the  bonds,  and  ^t(il^«  Rapallo  speak - 
Ini;  for  tbe  court  said  (bat  tcnmediately  on  tbe 
negotiation  of  tbe  bonds  a  cause  of  action  ac- 
crued in  favor  of  tbe  town,  either  in  tbe  nature 
ot  an  action  of  trover  for  the  face  of  tbe  bonds, 
or  as  for  money  had  and  received,  for  the 
money  realized  by  bim  on  tbe  sale,  according 
lo  tbe  rule  laid  down  in  Comslock  v.  Hier,  TS 
N.  Y.  268, 

la  Thaycry.  Manley,  78  N.  T.  805,  the  de- 
hndant  by  means  of  false  and  fraudtilent  rep- 
resentations induced  the  plaintiff  to  execute 
and  deliver  lo  bim  three  negotiable  promisaory 
notes,  but  before  any  of  tbem  became  due  the 
plaintift  dcnianded  tbem  from  the  defendant, 
who  refused  lo  deliver  them.  Be  alill  beld  the 
notes  at  tbe  time  of  the  trial,  but  one  of  tbem 
had  become  due  after  the  commen cement  of 
tbe  action.  It  was  held  that,  as  tbe  defendant 
bad  it  Id  bis  power,  when  the  suit  was  com- 
menced, to  dispose  of  tbe  notes  to  a  bona  fide 
holder  In  whose  bands  they  wouM  have  been 
valid,  and  as  tbe  plaintiff  was  then  entitled  to 
recover  tbe  damage  wbicb  might  accrue  to 
bim,  this  right  was  not  impaired  by  tbe  subse- 
quent maturity  of  one  of  the  notes  before  a 
transfer;  that  as  the  judgment  ^nd  a  satisfac- 
tion thereof  wonid  transfer  title  to  tbe  notes  lo 
defendant,  plaintiff  was  entitled  to  recover  the 
full  value,  but  that  lo  avoid  tircuitj  of  action 
a  provision  should  be  Incorporated  m  the  judg- 
ment giving  to  defendant  tbe  right  to  cancel 
and  return  tbe  notes  as  a  satisfaetion  of  the 
damages.  It  was  also  beld  that  the  measure 
of  damagesin  sticb  an  action  is  the  face  of  tbe 
note  and  interest,  unless  It  should  appear  thai 
It  was  of  less  value  by  reason  of  payment  ot 
tbe  same,  insolvency  of  the  maker  or  some 
other  lawful  defense. 

In  Bttt  v.  Daily,  8  N.  T.  8.  R.  809,  it  was 
beld  that  In  an  action  by  s  partner  against  bis 
copartner  and  certain  third  persons  for  fraudu- 
lenlly  making  notes  In  the  name  of  tbe  firm 
and  negotiating  tbem  so  that  bona  fide  holders 
cnuld  compel  the  plaintiff  to  pay  them.  Ibe 
cause  of  action  was  complete  when  the  wrong 
was  done  and  that  payment  of  tbe  notes  was 
not  essential  to  a  recoveiT.  Some  of  tbe  notes 
were  paid  by  tbe  plaintiff  after  tbe  commence- 
ment of  tbe  action,  and  before  trial,  but  a  ver- 
dict for  the  amount  of  all  the  notes  fraudulent- 
ly negotiated  waa  suatained.  The  court  said: 
"The  plaintiff  waa  not  injured  to  the  amount 
of  money  wbicb  be  bad  paid  out  in  taking  up 
these  fraudtilent  notes  at  the  time  of  beginning 
the  action.  The  injuiy  to  him  waa  done  when 
the  notes  were  first  negotiated." 

In  Ontario  v.  Biii,  SB  Bun,  850  the  defend- 
•nta  were  held  liable  for  wrongfully  Issuing 
the  negotiable  bondc  of  a  town,  aome  of  whi(£ 


had  fallen  Into  tbe  hands  of  Innocent  bolden 
for  value.  It  was  determined  that  tbe  causa 
of  action  accrued  immediately  upon  tbe  pass- 
ing of  tbe  bonda  into  tbe  hands  of  bona  fide 
purcbasera  who  could  enforce  tbem  against  tbe 
town.  "In  a  legal  sense,"  it  was  said,  "the 
plainliS  had  sustained  damages  by  the  action 
of  tbe  defendants  when  tbe  bonds  passed  into 
the  hands  of  persons  who  could  enforce  their 
payment  against  Ibe  town.  The  plaintiffs'  al- 
leged right  of  action  springs  out  of  the  defend- 
ants' breach  of  duty  as  public  officers,  and  la 
in  tbe  nature  of  an  action  on  tbe  case  for  con- 
sequential damages." 

This  esse  was  subsequently  reversed,  but 
not  on  this  point.  Ontario  t.  BiU,  99  N.  Y. 
334. 


close  analogy  lo  actions  of  that  character  when 
brought  by  the  makera  of  negotiable  promis- 
sory notes  for  the  conversion  thereof.  What 
is  the  nature  of  the  injury  for  wbicb  sucb  an 
action  llesT  It  is  not  the  loss  of  the  material 
substance  of  the  note,  which  is  simply  a  piece 
of  paper  with  a  few  words  written  thereon. 
Neither  is  it  tbe  loss  of  a  contract,  or  of  the 
evidence  of  a  contract,  that  tbe  maker  could 
enforce,  because  it  is  his  own  eopagenieni  in 
form,  but  not  even  that  in  fact.  Tbe  wrong- 
ful destruction  of  an  article  Is  ordinarily  « 
thereof,  but  the  destruction  of  a 
that  had  had  no  inception  would  not  t>e  a 
as  to  tbe  mtiker,  unless  it  miirht  be 
deemed  a  conversion  of  tbe  material  substnnce 
only,  which  is  not  now  important.  The  injury 
consists  in  tbe  negotiation  of  tbe  note,  so  tba^ 
according  to  tbe  law-merchant,  it  becomes  a 
valid  and  enforceable  contract  against  the 
maker,  or,  as  in  Thayer  v.  ManUy,  tupra,  in 
retaining  possesaion  after  demand  made,  so 
that  the  wrong-doer  had  the  power  to  put  it 
into  lawful  circulation.  Wrongfully  aiding  in 
the  negotiation  of  anote,  or  wrongfull  v  making 
a  note  to  be  negotiated  byothera.  would  appear 
to  be  injuries  of  the  same  character. 

What  was  tbe  nature  of  the  tortious  act  of 
which  the  defendants  by  their  demurrer  admit 
they  were  gulllyT  Those  who  voted  for  tbe 
resolution  which  in  form  authorized  one  of 
their  number  to  issue  and  negotiate  notes  of 
the  plaintiff,  assumed  to  authorize  and.  by 
authorizing,  caused  some  of  tbe  notes  in  ques- 
tion to  be  issued  and  neiioliated.  They  bad 
no  power,  express  or  Implied,  to  pass  that  res- 
olution, or  its  predecessor  which  provided  « 
salary  for  tbe  president.  They  could  not  thus 
give  away  the  protKrty  of  the  corporation. 
They  could  not  bintl  tbe  stockholders  by  vot. 
fng  to  appropriate  tbe  assels  of  the  Comp^iny 
to  an  illegal  purpose.  Butli  v.  Wood,  87  N. 
Y.  817;  OoUttian  v.  Second  Ave.  B.  (35.  38  N. 
Y.  201;  Ogden  v.  lUurray,  88  N.  Y.  203:  Kel- 
leyv.  Sargent,  AOBun,!^:  Maux  Ferry  Oratet 
Road  Co.  T.  BranKan,  40  Ind.  861;  Bolder  t. 
LaJayetU,  B.  it  M.R.  Oo.  71  111.  10«;  Aeeomo- 
dation  Loan  <£  8.  F.  A»»o.  v.  StonemeU,  29 
Pa.  584;  EUvatriek  v.  Penrote  Ferry  Bridg* 
Co:  49  Pa.  118. 

Tbeir  action,  as  admitted  on  the  record,  war 
a  violation  of  their  duty  as  directors,  a  breach 
of  trnst  and  ■  fnind  upon  the  plaintiff.  Ths 
result  of  their  action  wai  to  cmusj  notes  to  ba 
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made,  paiportlng  lo  be  villd  obllKaHooa  of  the 
pUIntlfl,  Bilhoughln  fact  void.  Whileootthe 
noteiof  tbeCoDipnuv  tbej appeared  lobesucb. 
u  tiiej  were  Issued  oy  ttaoM  hsTiiie  appsreni 
antbority.  If  nothinx  further  bad  been  dnoe, 
however,  the  wrong  would  doubtless  have4)eeii 
ir^ria  abtgue  damno,  \»A  tlie  defendnnls  who 
adopted  the  Becond  resolution  thereby  author- 
ized the  negotiation  of  Ibe  uotes  and  lome  of 
them  were  neaotinted  accordingly  and  reached 
the  hands  of  bona  fl<le  holders  for  value.  These 
notrs,  as  is  bere  admitted,  the  pIsiDliS  has  be- 
came liable  lo  pay  In  consequence  of  the 
f rauduleiit  conduct  of  thoee  defendants.  Thus 
the  dead  pieces  of  paper  were,  to  Ibla  exient, 
given  life  and  convened  into  contracts  bindini; 
npOD  the  Company  without  Its  con<:ent.  In 
what  respect  do  these  wrongful  acts  dlfier  from 
those  which.  In  the  rsses  cited,  were  held  to 
aathorize  an  action  for  conversion,  or  an  ac- 
tion in  the  nature  of  convcrsionT  Do  Ihev 
differ  in  the  character  of  the  injury  Inflicted, 
or  lOM  auslainedT  Is  theie  not  In  each  the 
nme  presumption  of  damages  springing  from 
a  liability  wrongfully  imposedT  Were  not  all 
of  these  aclionB  founded  upon  the  fact  that  the 
maker,  real  or  apparent,  of  a  neeoliable  Instru- 
ment, had,  through  the  wrongful  acts  of  an- 
other, become  chargeable,  ho  tnat  he  could  be 
compelled  to  pay  such  iDstrument,  which 
wonid  not  hsve  ripened  Into  a  valid  obligation 
against  bim  but  for  such  wrongful  act? 

We  thick  that  the  cases  relating  to  this  mib- 
iect  rest  upon  the  piiociple  that  a  person  who 
fraud nleully places  in  circulation  the  negotiable 
Jostrument  of  another,  whether  madeoy  him 
or  by  hia  apparent  authority,  and  thereby  ren- 
dera  bim  liable  to  par  the  same  to  a  bona  flde 
parcbaaer,  is  guilty  of  atort.and.  In  the  abeence 
of  special  circumsiances  diminisluDg  its  value. 
Is  preautr  plivelv  liable  to  the  injured  party  for 
the  face  value  thereof.  As  thecaseundercou' 
deration  fairly  comes  within  this  principle, 
It  should  be  governed  by  It.  The  essential  !□ 
jury  common  to  all  cases  of  this  character  is 
the  fraudulent  imposition  of  liability.  Hence 
there  should  be  a  common  remedy,  whether  it 
Iscalledan  action  in  conversionorln  the  nature 
of  conversion,  or  a  special  action  on  the  case. 

TbeK  views  lead  to  a  reversal  of  the  judg- 
ment as  to  all  of  the  defendants  wbo  voted  for 
the  resolution  authorizing  the  president  of  the 
Company  to  issue  and  negotiate  its  notes  for 


Tlie  judimml  thovM  be  a^rmed  a»  tothe  d^ 
ftndanit  Slayiack  and  Dagijin,  hut,  uuder.tlw 
'rciimslances,  without  costa. 

At  ta  all  tkt  olAtr  defmiantt,  tht  judgment 
tflotdd  bi  reixned,  and  the  demurrer  ovemtUd, 
ut(A  ro»t%,  with  leave  to  such  dcfeDdants  to 
withdraw  their  demurrer  and  serve  an  answer 

ithin  thirty  days  upon  payment  of  costs. 

AU  concur,  except  Potter,  /.,  not  sitting. 


and  Duggln,  who  demur  separately,  but 
Ihrougb  the  same  attorneys  and  upon  the  same 
FTOUDda  OS  Lhe  other  defendants,  except  Knee- 
l.ind,  did  not  vote  for  said  resolution,  although 
they  voted  for  the  resolution  to  pay  the  presi- 
deut  asniaiy.  This  act,  although  wrongful, 
was  harmless,  so  far  as  appears,  until  supple- 
mented bv  further  action  In  which  they  did 
not  partlcipste,  andforwhlch,  upon  the  record 
as  preeentnl,  they  cannot  be  held  responsible. 
The  paasnge  of  the  resolution  for  the  payment 
of  a  salarv.  without  specifying  how  it  should 
be  paid,  did  not  bring  the  noiet  into  existence 
nor  put  tiiem  into  drculadon.  No  cause  of 
action  wu  set  forth,  therefore,  aa  lo  tboae  de- 
fendants, who  are  not  alleged  to  have  bad  any 
connection  with  the  act  that  resulted  Id  making 
and  negotiating  the  ootw 
8L.R.A. 
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parmeat  ol  part  oulr,  although 

payment  of  siioh  part  cannot  constitute  an  ao- 
oord  and  mtlsteoUoD.  A  leoelpt  In  full  may  be 
•vldeDoa  of  the  rift. 

m>tl«tt,  Ota.  ;,,  and  Bradley  and  Porher,  JJ,,  dl^ 


(April  H,  ISDD.) 

APPEAL  by  defendanla  from  a  Judirment  of 
theOenerai  Term  of  the  Supreme  Court, 
First  Department,  overruling  exceptions  di- 
rected to  be  heard  at  General  Term  la  the  flrat 
instance,  and  ordering  Judgment  to  be  entered 
upon  the  verdict  directed  by  the  Trial  Term  in 
favor  of  plaintiffs  in  an  sciion  to  recover  rent 
aliened  to  be  due  and  unpaid.     Bmeried. 

The  facta  sudlcieotlj  appear  in  tbe  opinion, 

Mr.  N.  B,  Hozle.  with  Meun.  Cndlipp 
ft  Glover,  for  appellants: 

Tbe  agreements  were  after  breach  {i.  e.,  after 
each  quarterly  payment  became  due)  and  were 
fully  executed. 

llie  situation  of  the  parties  was  in  eifect  tbe 
same  as  if  defendants  had  on  each  quarter  day 
paid  tbe  full  amount  specified  in  the  lease,  and 
the  plaintiffs  had  then  given  to  defendants  tbe 
sum  of  $350;  and  the  arrangement,  having  be- 
come executed,  is  not  now  subject  to  attack. 

See  2  Parsons,  ConL  8d  ed.  p.  S18;  NicoU  t. 
BuTke.  78  N.  T.  680. 

A  sealed  agreement  may  be  modifled  by  an 
executed  parol  agreement. 

FlanxTig-v.  Gilbert,  8  Johns.  B28;  Pierrepont 
V.  Barnard,  6  N.  T.  270;  Etmond  v.  Van  Brtt- 
teholtn.  13  Barb.  386,  370;  8tOM  v.  Bprague,  20 
Barb.  609.  516;  Dearborn  v.  Croat,  7  (Jow,  *&; 
Deiaeroix-t.  BvlkUy,  18  Wend.  71;  Horgan  v. 
KrutMBiede.  35  Hun,  117;  KteUr  v.  Salitbur]/, 
88  N.  Y.  648,  655;  Strang  v,  Eolmet,  7  Cow. 
234;  Netn  York  v.  Butler  X  Barb.  325;  Jefert 
V.  BaniUy.  47  Hun,  60;  Lawrenee  v.  Barker,  0 
Daly.  140, 

The  plsintlffs  made  a  gift  to  tbe  defendants 
of  (260  upon  each  quarterly  pavmeot,  and  can- 
not now  recover  back  such  gifts. 

Heathcoti  r.  Crooks/iankt,  2  T.  R  24;  FO- 
Imu  V.  Sletent.  U  Wend.  299. 

Tbe  rule  that  payment  of  aportlon  of  adebt 
cannot  be  pleaded  as  an  accord  and  ratisfaO' 
tlon  to  the  claim  fora  larger  sum,  has  met  with 
more  or  less  diMatisfaction  In  the  recent  cases, 
17 
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Bud  by  the  simplest  device  the  appIicatloD  of 
the  rule  nifty  be  evaded  or  prerenled.  And  it 
Is  siibmi(  led  that  at  Ibis  day  io  tblalribunslad- 
mlDi«t«riug  Juatlce  upon  equitable  as  nell  as 
legal  prlaciples,  not  sacriQcing  aab«Lance  to 
form,  it  abuuld  not  be  lield  that  the  ahBeace  or 
omission  of  such  a  device  sbalt  reader  a  trans- 
action  illegal  or  invalid  tbat  i*ith  sucb  a  device 
would  be  upheld. 

Bee  Bidder  v.  Bridga,  L.  R.  87  Ch.  IMv.  406; 
Geddardv.  ffBrUn.L.  R.  90.  B.DIv.  87; Si- 
bree  t.  Tripp,  IS  Mees.  A  W.  28;  Jaffray  t. 
DavU,  48  Hun,  600;  MiUiken  t.  Broaa.  1 
Rawle,  891. 

Mam.  ZiewlB  Joluuton  and  Edw»rd 
W>  S.  Johnaton,  foi  Tespondenla: 

The  plalntiQa'  claim  cannot  be  defeated  ex- 
cept by  proof  of  a  valid  Sigreement  Uj  reduce 
the  rent,  sod  a  euneoder  ot  (be  vritteo  lease. 
There  was  no  offer  to  show  any  consideration 
for  the  alleged  parol  agreemeut  to  reduce,  and 
the  parlies  returned,  by  defendants'  ova  show- 
log.  to  tlie  tenas  of  the  original  written  lease. 

Cm  v.  mibs.  72  N.  Y.  141.  7  Hun,  157; 
SmiCA  V.  Kerr.  10  Cent.  Rep.  482,  108  N.  Y. 
81,  88  Hun,  567:  /^ncA  v.  Me&lh.  7  How.  Pr. 
113;  iSvain  v.  Beajrum*,  76  U.  8.  9  WaU.  254, 
271  (19  L.  ed.  654,  E59);  Shnenm  v.  Slattr,  «S 
D.  8.  22  How.  42  (16  L.  ed.  866);  1  BeDjamin, 
Bales,  g§  240,  245,  p.  184  (p.  858,  ed.  18s8). 

The  lease  was  not  valid  by  the  Statute  of 
Frauds  unleps  in  writing,  and  it  cannot  be  varied 
by  parol  witbout  a  vIolaHon  of  the  Btatuie. 

HiU  T.  Blake,  87  N.  Y.  822. 

Haifht,  J.,  delivered  the  opInloD  of  the 
court; 
Tbiaaction  was  brought  to  recover  the  amount 

of  rent  alleged  to  be  due  and  uupaid  upon  a 
lease  of  rear  estate  In  the  City  of  New  York. 
It  appears  that  the  parties  had  made  and  exe- 
cuted a  lease  under  seal  whereby  the  plaintiffs 
leased  to  the  defendants  the  store  and  premises 
known  as  No.  16  Fourth  Street  for  the  term  of 
ten  years  from  May  1,  1877,  for  the  annual 
rental  of  (4,500,  payable  quarterly.  Dpon  the 
trial  the  defendants  offered  to  prove  in  sub- 
■tiince  that  after  they  bad  occupied  the  premi- 
ses fnr  one  year  under  the  lease,  and  paid  the 
lent  in  full  for  that  year,  they  reported  to  the 
plainliUs  that  their  business  was  very  dull  and 
that  they  could  not  afford  to  pay  so  much  rent. 
Thai  thereTipon  the  plaintiffs  agreed  to  reduce 
the  rent  {1,000  per  year,  maliiDg  It  |3,600  a 
year,  or  |876  for  each  quarter.  That  there- 
stler  Ibe  defendants  at  the  end  of  each  quarter 
paid  Ibe  plnintiffs  1875,  and  the  plaintiffs  exe- 
cuted and  delivered  to  tbem  a  receipt  for  that 
amount  in  full  for  balance  of  rent  due  at  that 
date  as  per  agreement  "  until  times  are  belter." 
Thai  this  continued  for  three  yeaia,  after  which 
the  plnintiCfa  nodfied  the  defendants  that  there- 
after they  wuhed  tbem  to  pay  the  amount  of 
rent  originally  provided  for  by  the  lease,  and 
that  (hereafter   the  full   amount  of  rent  was 

EBtd  until  the  commence  men  I  of  this  action  in 
lecember,  1886.  This  evidence  was  excluded 
bv  the  trial  court  and  a  verdict  ordered  for  the 
ptnintiffa  for  the  full  amount  claimed. 

The  general  term  was  uf  the  opinion  that 
the  case  of  Ooe  v.  ffMy,  7  Hun.  167,  72  N.  Y. 
141,  disposed  of  the  aueetiooe  involved  la  this 
Oae.  The  facts  in  uat  case  ue  very.rimilai 
8L.R.A. 


to  (boae  which  wen  offered  to  he  proved  la 
thla.  but  in  that  case  the  action  was  brought 

for  a  quarter's  rent  which  had  become  due,  no 

Eart  of  which  had  been  paid,  the  lessor  ref  us- 
i(r  U)  any  longer  accept  the  reduced  amount 
agreed  upon;  and  be  did  not  seek  or  claim  the 
ngbt  to  recover  the  balance  of  the  Quarterly 
rents  which  bad  prevIouBly  been  paid  in  part 
under  the  agreement  and  for  which  a  recei;it 
had  been  given  in  full.  The  distinction,  there- 
fore, between  the  two  cases  is  apparent.  In 
that  case  the  lessor  was  seeking  to  enforce  the 
provisions  of  his  lease,  which  was  under  seal, 
and  collect  a  quarter's  rent  then  due  and  owing. 
The  leHsees  were  defending  under  an  executory 
verbal  contract  to  reduce  the  rent.    Whilst  In 


executed  oral  agreement  to  the  effect  that  the 
rent  has  been  paid  and  accepted  In  full,  and  la 
evidenced  I^a  written  receipt  given  therefor. 

We  shall  not  question  tne  rule  that  a  cou- 
tract  or  covenant  under  seal  cannot  be  modified 
by  a  parol  unexecuted  contract  GotY.  Eobbi/, 
tupra;  8mith  v,  Kerr,  38  Hun,  667-671,  108 
N.  Y.  81,  10  Cent.  Eep.  842. 

Neither  ahall  we  question  the  views  of  the 
court  below  to  the  effect  that  the  atle.^ed  oral 
agreement  in  this  case  to  reduce  the  rent  $1,000 
per  year  was  void  and  looperalive  in  so  far  as 
It  remained  unexecuted.  The  lessors  had  the 
right  to  repudiate  it  at  any  time  and  demand 
the  full  amount  of  rent  provided  for  by  the 
lease;  but  In  so  far  as  the  oral  agreement  had 
become  executed,  as  to  the  pavments  which 
had  fallen  due  and  bad  been  paid  and  accepted 
in  full  as  per  the  oral  agreement,  we  think  the 
rule  Invoked  has  no  application. 

The  reason  of  the  rule  was  founded  upon 
public  policy.     It  was  not  regarded  as  safe  or 

Erudent  to  permit  the  contract  of  parties  which 
sd  been  carefully  reduced  to  writing  aod  exe- 
cuted under  seal  to  be  modiSed  or  changed  by 
the  testimony  of  witnesses  as  (o  the  parol  state- 
ments or  agreements  of  parties.  Hence  the 
rule  tbat  testimony  of  parol  agreements  shall 
not  be  competent  as  evldeoce  to  Impeacfa,  vary 
or  modify  written  agreements  or  covenants 
under  ueai.  But  the  parties  may  waive  tbia 
rule  and  carry  out  and  perform  the  agreements 
under  seal  as  changed  or  modifled  by  the  parol 
agreement,  thus  eiecutine  both  airreementS; 
and  where  this  has  been  done  and  the  parties 
have  setilcd  with  a  full  knowledge  of  the  facta 
aod  in  the  absence  of  fraud,  there  la  no  power 
to  revoke  or  remedy  reserved  to  either  party. 
MMnroe  v.  PerJdJU,  9  Pick.  208;  Lallimore  v. 
iiarten,  14  Johns.  830;  MeOreery  v.  Da]/,  S  L. 
R.  A.  503,  119  N.T.  1- 

So  In  this  case,  If,  as  Is  claimed,  the  parol 
agreement  was  made  to  reduce  the  rent  (1,000 
per  year,  and  tbat  agreement  has  been  rarried 
out  and  fully  executed  by  the  parties,  snd  at 
the  end  of  each  quarter,  when  the  rent  by  the 
terms  of  the  lease  became  due  and  payable,  Ibe 
reduced  sum  as  agreed  upon  by  the  parol 
agreement  was  paid,  and  the  parties  settled 
upon  that  basis,  and,  as  evidence  of  sucb  set- 
tlement, the  plaintiff  gave  a  receipt  In  full  for 
the  amount  of  rent  due  to  that  date.  It  becaro* 
executed  and  the  plaintiff  cannot  revoke  tb« 
same  or  maintain  this  action  to  recover  soy 
greater  sum  than  that  settled  (or. 
I(  to  also  didmed  Uiat  (he  tosl  agTeemoit 
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wai  Told  for  tbe  want  of  &  considrralton. 
Awume  this  to  be  so,  and  that  tbe  plalDtlSa  at 
any  time  wbilst  the  agreement  remained  eieo 
ntory  bad  tbe  right  to  demand  the  fuli  amount 
of  rent  provided  for  by  the  leaae.  They.-bow- 
erer,  bad  tbe  right  to  waive  conslderatioii  and 
carry  out  their  paroi  aj^reement.  and  If  they 
did  tbia,  executJDt;  it,  tbej  were  brought  nith- 
Id  the  mie  to  which  we  have  alieaay  called 
attemioo. 

To  illuatrate;  A  may  give  B  bit  promlraory 
Dotp  without  constderation.  As  long  aa  it  re- 
meini  in  the  hands  of  B,  A  may  interpose  the 
defense  that  It  whs  friven  for  B  s  accomraoda- 
tion  and  was  without  con kI deration.  But  as 
■oon  M  A  eiecnted  his  promise  to  B  by  paying 
Ibe  Dote  his  agreemeDt  becomes  executed  and 
he  cannot  recover  iMck  tbe  money  bo  paid. 

It  may  be  claimed  that  tbe  payment  of  a  less 
cum  than  the  admitted  debt  is  not  a  good 
accord  and  satisfaction.  There  are  numemus 
anthoritlessiistaiDinglhisdoctrine.  LordCoke 
stated  Ihe  ruie  to  be  that  where  the  condition 
is  for  the  payment  of  a  definite,  flzed,  lignf- 
dated  siim,  tbe  oMIgor  cannot,  at  the  time 
appoittt«d,  pay  a  lesa  aum  in  satisfaction  of  the 
whole,  because  it  ia  apparent  that  tbe  lesser 
tam  of  money  cannot  be  a  Batistaclioa  of  a 
gmter. 

Tbia  rule  has  been  criticiBed  as  tuiMund  and 
nn  juit  in  rases  where  the  lesser  sum  is  accepted 
!n  full  •wtisfflciion  of  the  greater.  Bee  Cote, 
Utt.  ai3  B;  Foa*iM  v.  «!#r,  L.  R.  9  App.  Caa. 
606.  R14.  017;  Jaffraj/  t.  Dactt,  4S  Hun,  600. 

Whilst  in  other  cases  the  cnurts  have  j,. 
■till  farther  nnd  held  that  tbe  rule  applied  even 
in  case*  where  the  payment  was  accepted  in 
full  aaliaraction  and  a  receipt  given  therefor. 
Barrirnan  t.  Harriman,  12  Gray,  841;  Smith 
T.  PhiUipt,  77  Ya.  S48;  Bvnge  v.  Koop,  48  N. 
T.  225;  Wilkin-yn  v.  ^eri.  1  Ad.  &  El.  108; 
I*ngdell.  Bel,  Cas.  ConL  197,  201. 

Under  tbe  view  taken  by  ua  of  tbia  case,  It 
doa  not  become  necessary  to  approve  or  dis- 
approve of  tbe  doctrine  promulgated  In  these 
caees,  for  this  rule  has  no  application  when  the 
{Myment  is  made  under  an  agreement  which  is 
rccogni7.ed  aa  valid  liy  Ihe  parties,  and  has 
been  fully  executed. 

Again,  a  debt  could  be  discbarired  at  com 
mon  law  by  executing  s  formal  relesse  under 
iral.  The  bcsI  imported  a  consideration ,  and 
this  bas  not  been   questioned   by  any  of  the 


given  on  tbe  payment  of  a  sum  of  tnoney 

which  is  not  under  seal,  tbe  latter  being  sub- 
ject to  explanalion  and  proof  sbowlog  Uiat  It 
was  given  without  congideralion. 

But  even  though  there  may  not  be  an  acoord 
and  satisfaction,  there  may  be  a  gift,  and  the 
receipt  may  be  evidence  of  iucb  gift.  A  gift 
Is  a  voluntary  transfer  of  any  property  or 
thing  by  one  to  another  without  consideration. 
To  be  valid  tt  must  be  executed.  There  must 
be  a  delivery  by  the  donor,  such  as  will  place 
the  property  or  thing  given  under  tbe  control 
of  the  donee,  and  tbere  moat  be  an  intent  to 
vest  the  title  In  blm.  Actual  and  person^ 
delivery  by  tbe  donor  ia  not  always  necessary, 
for  when  another  peraon  is  the  custodian  tu 
order  of  the  donor  to  deliver  to  the  donee  may 
constitute  a  gift.  It  may  be  oral  or  in  writing. 
No  formal  words  or  ezpreaeioos  are  reqidred. 
It  is  a  question  of  intent,  and  the  inquiry  is  as 
to  what  was  Intended  by  that  which  was  said 
and  done.  A  promisaory  note  or  other  evi- 
dence of  debt  may  be  the  subject  of  a  gift,  and 
the  delivery  of  the  note  or  of  the  evidence  of 
debt  is  evidence  tending  to  show  an  intent  to 
^ve.  A  debt  may  be  forgiven,  and  a  receipt 
in  full  may  be  evidence  of  such  forgiveocss. 
aScbouler.Pera.  Prop.  68-90.  See  also  Bisbop, 
Cont.  §  SO. 

In  tbe  case  of  Qrag  v.  Bariim,  5G  N.  T.  68, 
the  defendant  was  owing  Ihe  plaintiff  the  sum 
of  (820.  The  plainliri  told  blm  that  If  he 
would  give  him  f  1  to  make  it  lawful  he  would 
gi  htm  the  entire  debt.  Whereupon  tbe  de- 
fendant delivered  (1  totbeplaintifT.wbo  there- 
upon executed  and  deliverrf  a  leceipt  therefor 
in  full  to  balance  all  accounts  to  date  of  what- 
ever name  and  nature.  It  was  held  that  the 
executing  end  deliveiy  of  the  receipt  tn  full, 
with  tbe  purpose  of  giving  the  debt,  was  such 
an  act  that  the  law  would  construe  tbe  instrn- 
t,  if  necessary,  aa   an  asaignment  to  the 


This  case  Is  tn  point  and  is  controlling  npon 
the  question  under  consideration.  See  Feiry 
V.  atephmt,  66  N.  Y.  831;  OarpmUr  v.  &ii/s, 
IB  N.  T.  851-836. 

We  are  therefore  of  the  opinion  that  tbe 
proof  offered  should  have  been  received,  that 
from  It  tbe  jury  might  bave  found  that  the 
plaintiffs  gave  to  the  defendant  tbe  balance  of 
"-e  rent  for  which  this  action  was  brought, 

7^  judgment  ihevld  b»  reverted  and  a  ne» 
trial  ordered,  vith  cotU  to  abide  tht  eeent. 

All  concur  except  Fallett,  Ch.  J.,  BfmU 
lej  and  Parker,  JJ.,  who  dissenk 


NORTH  OAROLIHA  SUPREME  OODBT. 


STATS  OF  NOBTH  CAROLINA,  Appt., 


't N.a t 

1.   The  remoral  of  a  certain  ehtireh  wID 

Dot  affect  the  portion  of  a  statute  prohibiting  the 
sale  of  lotoiloatliiK  liquor  wltbln  three  mllea  of 
■Dcb  obuTcti,  where  the  statute  does  not  show 
tliM  It*  otijeot  was  to  protect  the  church  alone. 

S.  An  arrert  of  Jttd{[ment  ema  ba  snuit- 
ed  only  for  m  daCtot  appealing  upon  the  face  of 

•  U  R.A. 


(April  21,  ISta) 

'  plaintiff  from  a  _  _. 

Superior  Court  for  Rutlierford  County  ai. 
resting  juiipment  upon  a  verdict  eonvicliog  de- 
fendant of  illegal  liquor  selling.    Secerted. 
The  case  aufflcienily  appears  in  (he  opinion 
Meter:  Theodore  F.  DBvidHon.  Att]^ 
Oen.,  and  R.  H.  Battle  for  appellant 
Jfr.  J.  N.  Holdiag  for  appellee.  , 

.ogle 


KoBTH  CAROLnrA  SurBBUB  Connx. 


Afb., 


CI»rk,  J.,  delivered  the  opinion  of  tbe 

Chapter  234,  Acts  1B81,  prohibited  the  Bale 
of  Bpirltuous  liquor  stmimerouB points  named, 
and,  fimoDf  oChera,  "witbEn  thr«e  miles  of 
HutUerfordlon  BBpttst  Cburch,  In  Bnttierfont 
CoudU."  The  defend&ni  waa  Indicted  for  sell- 
Ing  apiritimus  liquor  "nitbia  three mlleaof  tbe 
ola  site  of  tbe  Rulberfordton  Baptist  Cbnrcb, 
In  Rutberford  County,  contrary  to  tbe  Statute 
In  sucb  case  made  and  proTtded,"  and  ivas 
foimd  guilty.  He  moved  io  arrest  of  Jud^ 
ment,  nhicb  wia  allowed,  as  stated  by  the 
cwurt,  upon  the  grourds;  "(1)  that  tbe  in- 
dictment was  defective  in  net  setting  forth  the 
fnct  that  at  the  lioiG  of  the  ratif  oallon  of  the 
Statute  there  'nas  such  a  church  in  Butberford 
County  as  the  'Rutherford ton  Baptist  Church, 
and  that  It  bad  since  been  moved;'  (3)  that  the 
law  had  been  passed  to  protect  tbe  church,  and, 
as  the  church  had  been  removed  and  no  longer 
needed  protection  at  tbe  old  site,  tbe  law  ceased 
to  be  operativci  the  reason  ceaslog,  the  law 
ceased  alao." 

Tbe  piieclpie  quoted,  tiiat,  "the  reason  ceas- 
ing, tbe  law  ceases  also,"  has  reference  solely 
to  tbe  application  of  settled  legal  principles  to 
a  given  stale  of  facts,  a  syat^in  which  is  usual- 
ly called  the  "common  law."  It  has  no  appll- 
CBiion  to  the  supposed  legislative  reason  for 
adopting  a  statute  which  must  speak  for  Itself, 
and  is  coni^trued  according  1o  Its  tenor.  There 
are  rules  for  the  conatniclion  of  slatates  where 
their  meaning  is  doubtful,  such  as  couqldering 
tbe  mischief  to  be  remedied,  or  the  object  to  be 
attained. 

Potter's  Dwar.  Stat  183,  citing  Bto^,  Confl. 
Laws,  p.  10,  and  Dmn  t.  Seii,  35  V.  S.  10  Pet. 
C24  19  L.  ed.  019].  says:  "Although  the  spirit 
of  an  instrument  is  to  be  regarded  do  less  than 
its  letter,  yet  the  spirit  is  to  t>e  collected  from 
the  letter.'" 

Tbe  mica  for  construing  the  meaning  of 
doubtful  language  in  a  statute,  bj  tbe  Intention 
of  tbe  Legislature,  do  not  authorize  tbe  courts 
to  infer  tbe  motive  of  that  body  in  oasaing  an 
Act,  and  when  a  stale  of  facia  wbic^  then  ex- 
isted ceases,  tbe  courts  have  no  power  to  hold 
that  such  state  of  facts  caused  (he  Act  to  be 
msscd.  aod  therefore  the  Act  itself  Is  at  an  end. 
Here  there  are  no  doubtful  words  \o  construe, 
□ing  and  intention  are  clearly  to  for- 


indicBlcd  that  tbe  law  should  cease  to  opemte 
if  the  state  (if  facts  then  eiisl  ing  should  chsnce. 
The  rule  is,  if  the  language  is  doubtful  and  tbe 
Intention  clear,  to  coDStrue  tbe  laoguage  by  the 
intention.  Here,  tbe  language  1>etng  clear, 
the  supposed  policy  of  (he  legislature  is  too 
uncertain  a  ground  upon  which  to  found  the 
interpretation  of  the  Statute.  Broanf.  Brovm, 
103  N.  C.  218. 

If  the  object  was  solely  to  protect  tbe  church 
in  the  quiet  eserdse  of  religloua  services,  and 
Dot  the  people  of  the  adjacent  territory  as  well, 
it  is  strange  that  the  Act  was  to  be  In  force  all 
the  time,  and  is  not  limited  to  Uie  days  aucb 
services  are  held,  as  Is  tbe  case  with  the  Act 
pTobibiting  tbe  Mle  or  glvlnr  away  of  Intuxi- 
cnthig  liquor  within  five  miles  of  a  polling 
place  (Code,  g  S740);  or  tbe  Act  probibltliig  tbe 
same  within  two  mlloi  of  a  political  speaking 
6L.R.A. 


(Id.  §  1079)1  or  the  General  Act  prohibiting  it, 
except  by  licensed  dealers,  within  one  mile  of 
any  place  where  religious  exerclBea  are  In  proif- 
ress.    Id.  g  3671. 

It  may  be  that  the  motive  with  the  Legisla- 
ture waa  to  protect  the  church.  Tbe  Steiuta 
does  not  so  declare.  If  such  was  tbe  motive, 
and  the  occasion  of  it  has  ceased,  another  Leg- 
islature may  see  fit  to  repeal  the  law.  Tho 
court  cannot  do  so.  If  the  cburiA  bad  beeD 
burned,  an  accident  or  an  incendiary  could  not 
destroy  sn  Act  of  the  Legislature,  nor  could 
tbe  removal  of  the  church  oy  vote  of  a  major- 
ity of  its  membeia  nullify  the  law.  The  church 
is  merely  designated  as  the  locall^from  which 
the  distance  of  three  miles  la  to  be  measured. 
Its  removal  can  no  more  repeal  the  Statute  than 
tbe  destruction  of  a  beelnningcomer  can  viti&ta 
a  deed.  Tbe  removal  to  a  new  site  cannot 
make  it  the  center  of  a  new  district  of  three  . 
miles,  but  the  distance  must  still  be  measured 
from  the  spot  where  the  church  stood  wbeo 
the  Act  was  passed.  In  Spain,  where  wind- 
mills are  common,  they  have  a  saying: 
"Though  the  mills  are  down,  the  winds  are 
blowing  there  still."  Though  the  church  baa 
been  removed,  people  are  still  living  within  the 
three-mile  radius  nf  where  It  stood,  and  they 
cannot  be  deprived  of  tbe  protection  of  the 
Statute  upon  tbe  assumption  that  ttie  Legisla- 
ture meant  to  protect  churcbes  only.  Indeed, 
in  this  same  Act,  territory  within  a  given  dis- 
tance of  certain  mills,  mines,  factories  and  rail- 
rt>ad  stations,  and  also  certain  entire  townships, 
are  protected.  Could  tbe  act  of  a  private 
citizen  in  closing  his  mine  or  removing  his  mtll 
or  factory,  or  tbe  act  of  a  railroad  corporaiioa 
in  changing  its  depot,  or  of  the  county  com- 
missioners In  tbe  division  or  absorption  of  a 
township,  repeal  tbe  application  of  the  Statute 
to  tbe  territory  descritjed  in  the  Act?  With  as 
much  force  It  might  be  arfrued  that  a  change 
of  name  would  have  that  effect.  If  the  con- 
tinuing force  of  a  statute  depends  upon  the 
conduct  of  individuals,  tbe  congregation  would 
take  the  adjacent  territory  out  of  the  Statute 
as  certainly  by  a  change  of  tbe  name  of  their 
church  as  by  a  removal  of  the  building,  pos- 
sibly, a  few  yards  or  more.  In  both  cases  the 
test  Is,  What  spot  was  deslgoated  by  the  Leg- 
islature as  the  point  from  which  the  territory 
esempted  is  to  bemeasuredf  and  noone except 
tbe  Legislature  can  change  or  repeal  tbe  Stat- 
ute. Slats  V.  Moods,  BS  N.  0.  856;  Stati  t. 
Pattertm,  88  N.  C.  666. 

Tbe  ciM  of  S!UiU  t.  Hampton,  77  N.  C.  Sa6, 
Is  not  Id  point;  for  there  the  Act  prohibited  the 
sale  of  intoxicating  liquor  within  three  miles 
of  Asheville  A  Spartanbure  Railroad  during 
tbe  JonstructioQ  of  said  roaa,  and  (be  Act  was 
held  to  bein  force  odIv  during  tbe  lime  limlled. 
There  is  no  such  limitation  here.  Had  the  Act 
pTohibited  the  sale  of  liquor  wilbf n  three  miles 
of  the  church  durlna:  divine  services,  whenever 
no  services  were  held  there,  whether  the  omis- 
sion was  caused  by  a  removal  of  the  building 
or  otherwise,  the  Act  would  not  be  In  opera- 
tion. Aliter,  when,  as  here,  the  church  ortbe 
mill  or  rsilrond  station  la  only  a  designation  ot 
tbe  central  point  of  tbe  protected  territory. 

Another  objection  applies  to  both  of  tba 
ground*  assigned  (c  arrest  of  Judgment  Ad 
arr«et  of  judgment  can  only  be  granted  for  a 


Datis  t.  Snuiiei'i  Exbodtob. 


m 


detect  appeuing  upon  tli«  face  of  the  record. 
Nothing  vbicb  appears  thereon  Bbows  that  the 
church  bad  in  fact  beeo  removed  at  all,  or 
KaodB  eliewbere  than  it  did  the  da;  tbe  Act 
waa  ratified.  It  is  true  the  bill  cbarres  "the 
old  aila  of  Rutberfordtoo  BaptUt  Church." 
Son  eenitat,  but  that  tbe  cbnrcb  named  In  the 
Act  wu  built  upon  auch  old  alte.  It  may  or 
maj  not  tie  bo.  It  U  a  matter  of  aurmiae,  and 
□ot  a  "defect  apparent."  ProbabW-  it  would 
have  been  better  If  tbe  addiltooal  allegation 
nigiceated  bj  the  court  belon  had  Iieea  made 
in  tbe  Indictmeot,  liut  advantage  ot  any  aup- 
poaed  defect  in  that  regard  oould  onlj  be  takeo 
before  verdicu    It  la  ciued  bj  Tetdlct,  for. 


apart  from  the  knowledge  derived  from  tlw 
evidence,  wbicb  cannot  be  considered  on  a  mo- 
tion In  arreat  of  judgment,  there  ia  nothing  to 
ahow  that  tlie  wotda  "old  aite"  are  anylhin; 
other  than  mere  snrplusage.  If,  however, 
those  words  can  be  taken  as  snowing  a  removal 
of  tbe  church  aince  the  statute,  there  la  no  de- 
fect; for  the  old  aite  is  the  proper  point  frool 
which  the  three  milesareto  be  measured.  Tbe 
Judgment  In  arrest  roust  be  set  aside,  and  the 
cause  remanded,  that  the  superior  court  ma7 
proceed  to  paas  Judgment  upon  the  verdict  la 
cooformitf  to  this  opiuloD. 
Srror. 


VIRGINIA  8UFKEHB  COURT  OF  APPEALS. 


Alice  Lea  DAVIB  »t  at..  Appt*., 

Thomaa  V.  BTRANQE"S  EXECUTOR 

(.— Ta..-J 

A  raeanveyaAea  b^  »  natorkl  daiOgliter 
to  bar  Ihther  wlU  ba  eet  ««lde  wbera  be 

bad  dellberatelr  ooavtjtA  her  tbe  property  aa  a 
Slfti  uid  after  beiMimlii(  feeble  In  biidr  and  mind 
was,  atUiouch  unwilUnK,  driven  b7  Other  mem- 
beie  ot  hia  famOf  to  aak  her  tor  a  reooDvejaDoe, 
■nd  ahe  cave  it  wttbout  time  tor  lefleoUon,  ooh' 
•DltatUmoradvioewliUedeepIr  moved  br  blidla- 
tnM,  and  oigeA  br  Uie  famllr  lawyer,  who  had 
been  sent  with  Um  and  wbo  told  her  that  it 
would  be  best  tor  ber  to  do  ao,  a1tboii(h  he  knew 
the  not,  ankDown  to  her,  that  her  ratherl  iatert 


will  had  omitted  all  provialona  tor  ber  whloh 
former  wills  oonlalned. 

(April  10,  ugai 

APPEAL  by  complainants  from  a  decree  of 
the  Cirfruit  Court  tor  the  Ciiy  of  Lynch- 
burg dismissine  their  bill  in  a  suit  broug'it  to 
set  aside  a  deed  ot  certain  real  estate  which 
waa  alleged  to  have  been  procured  tbrougll 
undue  induence.     Smerted. 

The  facts  are  fully  etaLed  In  the  opinion. 

JtMtrt.  Kirkpatriok  *  Bl»ckford  fiir 
appellnnts. 

Mr.  B.  G.  H,  Ke«ji  for  appellee. 


The  petition  ot  Alice  Lee  Davla  and  Joseph 


Non.—  Dhduf  fnf uenM. 
Ee  nndue  Influence  the  (eatator  miut 
be  eo  oOotToUed  t>7  perauaalOD,  preaeure  or  fraudu- 
leot  oontrlvnnoe  that  he  is  not  left  lo  act  intelll- 
VeotlT  and  vol antarUr<  bot  becomes  subject  to  tbe 
wUl  or  puiposaa  ot  othei*.  B*  KItcbeU'a  Urtata 
QClnn.)  Feb.  K,  laML 

Undue  Influence  muat  deabroj  fiee  asenoy  and 
amount  to  moral  or  phrsical  ooeroton.  Slldnton 
▼.  mok,  18  Oeot.  Bep.  S»M  K.  J.  Bq.  IM. 

ImportDDlty,  whluu  cannot  be  and  la  not  resisted, 
ia  undue  Influence.  Tbe  mere  augKestlon  to  a  tes- 
tator that  an  Indicated  teslamentair  provlalon 
would  be  produoUve  of  Juatlos  betiraen  Lh«  nBturnl 
objects  of  his  boun^  oan  hardlj  amount  to  undue 
Influence.    (Md. 

It  la  Imposflble  to  dlatlnBOlfh  bj  role  between 
tbat  wbloh  ta  wltbln  tbe  bounds  ot  lei[itlmate  In- 
fluence and  that  whlob  makea  the  Influence  undue. 
The  ellect  ot  all  acta  must  depend  upon  the  rola- 
tlons  between  tbe  perttea  to  them,  and  the  ohar- 
actar.  atrenBih  and  ooodlUon  of  each,  and  be  de- 
termined br  the  application  ot  sound  annan  to  eaob 
civenoas&   BM. 

When  two  parties  oocupr  to  each  other  a  oonfl- 
dantlal  relatlOD.  and  a  aale  Is  made  br  the  partr  re- 
peeing  conlldence  to  tbe  partr  In  whom  eooMence 
la  repcaed,  egutty  lalsea  a  pieaumptlon  asalDst  tbe 
ralidltr  of  tbe  transaction.  Dunn  v.  Dunn,  0  Cent. 
Bep.  91,  a  N.  J.  Bq.  181. 

Undue  Inflnenoe  exists  wberever,  through  weak- 
oesa,  Ignonnee,  dependence  or  Implicit  reliance  of 
one  on  tbe  food  faith  of  anoCber,  the  latter  obtains 


ltmiiat,ln 

and  operaMoo  the  mind  of  tbe  testator  at  the  time 

of  niAidnf  tba  wilL   Heiaier  r.  Herater,  UE  Pa. 


Where  there  la  a  suspicion  of  undue  Influence! 
raised  br  irenera}  ctrcumatances.  In  a  ault  to  Get 
aatde  a  deed  of  a  e\tt  made  to  one  In  loco  parentlSi 
tbe  burden  Is  on  the  grtjitee  to  show  gnintor'a 
knowledge  and  the  falmeea  of  tbe  trenmctlon. 
Worrall's  App.  I  Cent.  Rep.  £01.  110  Fa.  8U.  See 
Cowee  V.  Cornell.  ns.Y.X. 

In  detennlnlnB  tbe  queetlun  of  undue  Influence 
tbe  menial  and  phrsical  condition  ot  the  tcetator 
and  the  prorlalons  ot  tbe  wUl  IteeJI  are  proper 
msttera  of  consideration.  Urera  v.  Bauxer,  to  Moa 
188. 

Where  a  son  encored  the  oonfldenoe  ot  bta  aged 
mother,  and  eierblsed  great  Influence  over  ber, 
and  oonfldenllal  relations  existed  between  tbem, 
the  burden  of  proof  is  on  suob  son  tc  show,  aside 
from  the  formal  way  by  which  a  gift  passed  to  hia 
credit,  that  It  was  In  tact  a  gift.  Parker  t.  Parker, 
i  Cent.  Rep.  tn.  »  M.  J.  Bq.  SU. 

Undue  Influence  as  to  a  gift  Inter  vtvct  mar  be 
abown  br  evidence  of  Influence  br  the  dnnee  In 
other  matters;  u.  In  the  relations  of  phyEilclari.  ad- 
visor, friend  and  agent.  Woodburr  v.  Woodburr. 
S  New  Bng.  Bep.  «0. 141  Mass.  820. 

The  burden  ct  showing  that  a  will  was  Induced 
by  undue  influence  is  upon  the  party  who  allages 
tbe  fact,   Tylerv.  Qanllner.SSH.  Z.  COL 


The  nndne  Influence  to  beavaOable  to  set  adde  » 
will  must  be  such  as  to  overpower  and  subject  tbe 
will  or  the  leetator,  thus  producing  a  dlsiKieltion  ot 
property  whlcb  be  would  not  have  ma'le  it  left 
freely  to  aot  bis  own  pleasuie.  its  Bller's  Will,  t» 
N.  7.  B.  B.  D8. 

It  Is  not  neoesaaiT  to  invalidate  a  wni  on  the 
ground  of  undue  Influenoe,  that  the  improper  in- 
fluence should  have  twen  reeorted  to  at  the  time  Ot 
tbe  execution  of  tbe  will;  but  It  is  aufllolent  tt  (taa 
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TiBOiKU  Sufhehb  Couat  or  Atfxaul 


AriL, 


8.  Davis,  her  liushimd,  represeata  that  they 
Gie  ag^thvei]  by  a  decree  of  ibe  Circuit  Court 
of  tlieCitj  of  IiyDcbbur;;,  entered  oq  the  8d 
dav  ot  JuDitary,  ]SeD,  bj  which  it  wu  ad- 
judged and  decreed  that  ibe  bill  of  the  com- 
plaiaants  be  dismiesed;  and  that  the  complHin- 
«Dt,  Alice  Lee  Davis,  foimerly  Alice  Lee 
Blrnnge,  puj  lo  the  defendaols  Cbeir  coats,  etc. 
I'he  bill  was  Sled  bj  appellHnt  Alice  Lee 
Btrange  to  vacate  and  annul  and  to  Kt  aside  a 
deed,  executed  by  her  August  26,  IBS?,  by 
which  filie  conveyed  lo  Thomaa  V.  Stranee  ft 


consideration,  in  a  siluslion  of  sudden  surprise 
end  emeigtncy  of  aciiou,witbout  the  presence 
or  sdvice  of  friend  or  counsel,  and  when  she 
waa  rendered  wholly  unable  to  eiercise  a  con- 
Kniing  mind,  by  the  andue  InSuence  of  her 
father  and  of   bis  attorney   and    agent,  nho 


,  —JurBnces  that  she 

otherwise  provided  for  and  compeusated,  that 
■be  should  cot  lose  anything  by  it,  and  that  It 
would  be  best  for  her  to  make  the  property 
back  to  Mr.  t^tra□ge,  aa  it  was  Lhieatened  to 
be  burned;  under  the  compulaion  of  which, 
Ebe  hastily  and  inconsiderately  executed  the 
deed,  lo  which  she  had  been  already  most 
powerfulty  moved  and  induced  by  the  distress 
And  suiTeriDg,  expressed  and  eibibiled  to  her, 
of  her  aged  and  devoted  father,  occasioned  lo 
him  by  tbe  reproaches  and  Importunate  remon- 
etrauces  and  interference  of  his  son-in-law  and 
other  daughter. 

The  facts  of  the  cue,  ai  disclosed  In  the 
record,  show  the  eoviroDments  of  the  ap[)el- 
lant,  and  ihe  actual,  relative  and  correlative 
circumstances  Id  which  she  wai  placed,  and 
nndei  which  she  was  improperly  induced  to 
the  hasty,  inconsiderate  ana  unconscionable 
transaclion  which  she  prays  to  be  reiieved 
from   by   the    equitable   jurisdiction   of    this 


court,  revlewloe  Ihe  denial  of  her  prayer  and 
the  dismissal  of  her  bill  by  the  circuit  courL 

Alice  lies  Strange,  who,  since  iim  suit  was 
instituted,  tias  tutermarried  with  Joseph  S. 
Davis,  b  the  natural  daugb<er  of  the  1al« 
Thomas  T.  Strange,  of  Lyuchbure,  a  white 
man,  by  a  color^  woman  named  "  Belle." 
Sbe  was  received  Into  the  faa)ily  of  her  father 
as  bis  child,  and  treated,  both  by  bis  wife  and 
himself,  ai  the  pelted  oauKhter  of  the  house- 
hold, with  equal  rights  ana  recognition  wi^ 
bis  legitimate  child,  £very  advantajiie  of  edn- 
catioD  was  afforded  ber;  and,  when  old  enough. 
lo  leave  the  paternal  root,  she  was  sent  to  a 
boarding-school  in  Washington  City,  where 
she  remained  until  she  graduated.  It  is  the 
fact— the  status — of  this  relation  ot  parent  and 
child,  and  the  familv  recognition  and  asso- 
ciation which  obtafnea  between  the  appellant 
and  bet  father  and  hia  household,  whica  it  i* 
Important  to  slnle  and  remark,  however  revolt- 
ing to  the  moral  sense  and  offensive  against 
public  policy.  The  relntiona  which  eiisled 
between  her  and  her  father  and  his  wife  and 
the  whole  family  are  Indicated  by  a  number  of 
letters  from  her  father  to  her,  written  during 
her  absence  in  Washington,  which  are  filed  as 
exhibits  wiih  the  bill.  They  show  the  deepest 
parental  afTectloa  and  the  most  anxious  and 
'  tender  solicitude  and  giiardlaa  care  over  her 
and  tor  her  aa  his  favorite  child;  and  bis 
liberal  Intentions  toward  ber  in  regard  to  his 
estate,  and  that  he  freely  conferred  with 
her  In  regard  to  his  intentions.  They  not  only 
show  her  environments  and  motives,  which, 
through  her  filial  feelings,  overmastered  her 
will  in  the  rash  and  immoderate  act  into  which 
sbe  was  precipitated,  and  from  which  she  now 
seeks  relief;  but  Ihey  reveal  the  hidden  though 
powerful  Influences  and  agencies  which  insti- 
gated and  controUed  a  transaction  in  which 
her  father  was  as  unwilling  and  as  much 
wronged  a  victim  as  was  tbe  daughter  herself. 


A  fleed  of  land   from  * 


will  was  afterwards  executed  under  a  oontrollinc 
IdUuciics  prevluuil;  put  In  operation,  and  wblob 
wttEBiiU  oontrolUns  the  teetatoT  to  the  extent  ot 
deatroyiiiff  bla  free  aseney.  Overall  v.  Bland,  11 
Ky.  L.  Itop.  871. 

In  referenee  to  deeit. 

a  •eventy-seven 
....       „  .  .    ind   mind,  but  worried  and 

nervous  abuut  the  matter  !□  question,  will  beeet* 
aslile  upoa  asliowine  tbat  she  was  utiiluly  loflu- 
enoed,  that  sbe  was  in  conBileutlal  relatton  with 
tbe  sraiiteo,  and  stiined  ibe  deed  tbinkliig  that  It 
was  a  power  of  attorner,  and  tbaC  she  did  not  !□- 
lead  to  part  with  the  tllie  to  the  load.  June  v. 
Wlllto,  2i  Blatohf.  188.  30  Fed.  Hop.  tl. 

A  deed  bf  an  aired,  leeble  sod  IgaoraDt  man 
cannot  t>e  sustained,  where  the  cODAideistlDn  Is  the 
future  care  from  a  daug-hter,  nhlcb  arransement 
Is  not  embodied  In  tbe  deed,  wblob  tbe  grantor's 
loabillif  10  read  made  the  more  neoeesaif;  and 
where  there  were  no  terma  agreed  ^pon,  and  the 
•nn-ln-law  aocounled  to  [be  gniator  for  tbe  pro- 
oeeds  of  a  farm  conveyed,  for  a  year  or  more  alier 
the  deed.  UcDanlel  v.  McCoy.  IK  Weet.  Bep.  ftM,  S8 
Uieb.£a2. 

A  oonverance  of  a  farm  worth  ^SXO,  by  a  man 
seventy^even  years  old.  and  weak  In  body  and 
mind,  to  bis  boD'Id-Ibw,  In  consldenitlon  ot  a 
promlee,  afterward  fulflUed.  on  the  part  ot  tbe 
latter,  (o  take  oaie  of  tbe  vantor  as  lone  ti  be 
8  L.  K  A. 


lived  and  to  bury  him,  will  not,lD  the  abaenos  ot 
positive  proof  of  fraud  or  duress,  upon  granlor's 
death  within  a  year  after  conveyance,  be  set  aalde 
at  the  Instanoe  of  his  heirs.  Travis  v.  I^wry  (Ph.) 
7  Oent.  Rep.  isa. 

A  deed  obtained  byofalldren  from  an  aced  and 
tnflrm  parent  of  fBllIng  mind,  ot  property  worth 
tS,OOD,  for  a  eODslderalioQ  of  910.  on  a  mere  vafue 
promise  to  l&ke  oare  ot  tbe  gran  tor,  by  representing 
to  blm  that  olber  ohlldren  are  at>out  to  place  blm 
under  Kuardlaoshlp  and  seize  bis  pro|>erty.  will  be 
set  aside  as  having  been  obtained  bytruudaod  un- 
due lofiuence,  alihuugb  tbe  other  obildi-eo  do  sub- 
quentiy  ot>taln  an  InQueet  and  have  the  grautor 
adjudged  of  unsound  miud.as  they  bad  previously 
proposed  to  the  gTantaea  as  tbe  proper  couraa.  but 
not  for  the  purpose  ot  obtaining:  oontiol  ot  bis 
property.  Giles  v.  Hodffe.Il  WiB.8eOi 
zy«nneKoM  bossdon  hnooh  of  b'lut, not  •n/'ar««- 
atU. 

A  person  cannot  retain  the  ad  vantam  ot  a  trana- 
Bctlon  whloh  be  has  promoted  through  a  breach 
ot  oonfldeuce  reposed  In  him  bra  party  to  the 
tiaDeactlOD,  even  though  the  trausacUon  oould  not 
have  l>een  Inpeached  had  no  eonfldentlal  reladCDS 
existed.  late  v-WUIiamaon,  L.  B.  SCh.aS;  fihodea 
V.  Bate,  L.  S.  1  Ch.£G2i  Blllaffs  v.  Bouthee,  ■  Hare. 


DatIB  *.  &TBAHeB'B  BXBCUTOL 


ITfl  cannot  extend  tbeee  letter 


On  the  IBtli  of  November,  1878,  be  writes: 
"Uy  Dear  Alice:  Yours  to  mino  of  the  lllii 
luBt.  wu  tead  to  me  lost  niglit  bj  ^ilinnie  [his 
wife],  K>  far  u  ihe  could  forsobljmg;  for.slie 
can  never  read  jour  letters  without  crying. 
Please  recollect  what  I  have  before  said  to  you 
— that  is,  to  do  well  for  yourself;  if  you  do 
tbat,  all  will  be  well  with  you.  Tbat  means 
much  more,  perhaps,  than  you  are  aware.  It 
la  the  great  concern  of  men  advanced  in  life  to 
know  what  to  do  with  what  they  have  accum- 
ulated by  industry  and  economy  and  prudence: 
men  of  my  own  stamp,  for  instunce,  don't  leave 
their  e&ecta  to  fools  and  speniilhilfls." 
On  the  12lh  of  J>ecember,  1818,  he  writes: 
"Dear  Alice:  Your  postal  card  to  Nannie 
[bia  dausbier.  Mrs.  Litchford]  to  hand  at  ibc 
■tore  [of  ijininge  &  Litchford].  You  know 
that  J  have  beFore  asked  you  not  to  write  on 
p.  c.  10  us.  It  is  a  fact,  tbat  we  bare  kept 
aecret  from  you,  tbat  you  are  bated  bj  one  m 
the  famitv  with  unequalled  listred,  and  simply 
because  Minnie  and  myself  love  and  provide 
for  you,  and  so  intend  to  do.  It  was  because 
of  that  that  Nannie  [Mrs.  Litchford]  went  to 
the  Springs  last  summer,  at  a  cost  of  |150,  to 
prevent  her  from  staying  in  the  house  with 
negroes.  When  you  visit  Lynchburg,  you  are 
not  to  visit  them,  Ibo'  Nannie  and  the  ctiililien 
will  visit  you.  I  hope  and  pray  tbat  your 
talents  will  place  fou  head  ana  sbouldera 
ahead  of  them;  whilst  1  wish  them  all  good 
luck,  both  parties  are  of  my  family.  I  care 
for  all,  and  wish  to  place  all  beyond  theponers 
of  this  world;  but  you  In  particular  I  wish  to 
•ee  stand  prominent  in  the  laud  because  of  your 
worth.  We  don't  hear  from  Belte  and  Charlie." 
Ou  tbe  31st  of  July,  1BT9,  he  writes: 
"Dear  Loved  One;    Tour  last  of  80th  Inst. 


to  hand;  all  three  of  your  letters  to  hand.  Last 
one  causes  uneasiness  for  fear  of  my  letter  to 
you  on  Monday,  38t!i,  draft  for  |2S,  is  lost  or 
stolen.  .  .  .  Don't  think  that  I  will  ever  for- 
get you.  That  would  be  impossible  after  Min- 
nie and  myself  bavin;  raised  you,  and  the  re- 
quest that  I  would  not  forsake  you,  and  still 
more  to  stand  by  and  see  you  complete  your 
studies.  Tno  people  were  never  more  devoted 
to  each  other  than  Minnie  and  myself'  and  for 
her  sake,  if  no  more,  you  will  not  be  forgotten 
or  forsaken.  Death  ia  one  of  the  uncertain 
tbin^  of  tbe  world,  and  therefore  I  shall  leave 
in  the  bands  of  J,  E.  Yoder  some  important 
papers  tor  you,  and  with  tbe  request,  in  the 
event  of  my  death,  that  you  be  at  once  in- 
formed of  It,  thai  tbe  proper  atepe  may  b« 
taken  to  secure  your  Interest.  I  hav^  luuch  to 
say.     Ood  bleaa  you." 

On  tbe  10th  of  October,  t878,  he  writes: 
"Dear  Child  Alice:  Some  several  years  since 
I  made  a  will,  which  was  then  my  will;  but 
since  tbe  death  of  Minnie  [bis  wife]  it  is  rijjbt 
to  make  another,  which  was  done  yesterday, 
and  is  in  the  hands  of  J.  E.  Yoder,  who  waa 
one  of  the  witnesses  of  the  same,  as  was  also 
Mr.  Work  and  Mayor  Branch,  in  which  you 
arc  largely  interesleil.  Should  I  drop  off,  you 
will  be  posted.  It  Is  entirely  secret,  and  will 
BO  remain  until  my  death.  Bay  nothing  of  it 
to  anyone,  but  I  have  mads  arrangement  for 
BcUe  to  have  (150  per  annum,  unless  sbeniarry: 
In  that  event,  she  baa  nothing.  I  mention  thia 
to  assure  you  that  you  will  never  be  forgotten. 
Not  a  word  from  you  since  the  telegram.  How 
ia  tbatT  God  bless  you.  Belle  and  Charlie. 
If  you  write,  and  I  don't  get  them,  I  must  get 
a  box  to  myself." 

— Thus  siiowing  his  apprebensioD  that  some- 
one uufriendLy  to  her  (meaoing  hta  sonin-law 
and  partner)  would  intercept  their  correspoo- 
d^nce.  if  his  maii  continued  to  come  witb  tba 
general  mail  of  Strange  &  Litchford. 
,      On  the  'nd  of  October,  1579,  be  writes: 


Ota*  Is  oonlldeDoe  reposed  on  one  side,  and  reeult- 
tag  superiurlty  and  luauenoe  on  tbe  otber.wheUier 
the  dutlea  Involved  tw  mural,  loolal,  domestlo  or 
merely  personaL  It  la  applied  to  allts.  whetber 
mere  bountlea  or  the  effeoca  of  liberality  based 
inioQ  antecedent  favon  and  obUEsllaas.  Bee 
Brook  V.  Barnes.  40  Barb.  Gil:  Todd  v.  Qrove.  S3 
Hd.  18»i  Fatic  v.  Turner,  101  Hass.  4W;  Turner  v. 
Turner,  U  Mo,  BBS:  Wtstnr-g  App.  61  Pa.  «0:  Sreen- 
lleld'sEaUte,  UFL4ffl:  Taylor  T.  Taylor,  IB  U,  8.  8 
How.  IS  (U  L.  ed-  ItWO);  Jenkins  V.  Pye.  87  U.  8.  IS 
Pet.  Ut  0  L.  ed.  Vmi :  Prldeaux  v.  Lonsdale,  I 
DeQ.  J.  ft  9. 133:  Broun  v.  Kennedy,  i  VeO.  J.  ft  8. 
m-,  Folham  v.  McCarthy,  1  H.  L.  Cos-  JOB;  Savery 
V.  Kins.  S  H-  L  CMS.  eS;  HorgBn  v.  Uinetbe,  L.  K. 
«  Ch.  Div.  es».  Tamer  v,  Collina.  L.  R.  T  Ch-  329. 

It  Is  almost  tmpoiwlble  In  the  oouree  o(  the  con- 
DPcUon  between  parties  In  DanHdODtlnl  relations, 
that  B  traoaaclloD  ihall  stand  purporting-  to  be  a 
bounty  tor  the  eieoution  of  an  itnteoedeat  duty. 
Batch  V.  Hatch.  S  Tee.  Jr.  tOL 

This  rule  is  applied  loall  traoaaotlona  where  In- 
■oence  over  BDOther  has  beenaoqulred  and  abused 
In  which  oonfldenoe  has  been  repoaed  and  betrayed. 
Bmlth  T.  Kay.  7  H.  L.  (Jw-TEO;  Hurucoln  v.  Baseley. 
14  Vea.  Jr.  ri3, 1  UMd.  Osa.  In  Eq,  •US  iim  Am.  ed.} 

im 

Any  snrrepttUoni  deallnir  between  one  principal 
and  the  aseat  ol  the  other  prlnolpal  ia  a  fraud  on 
joch  otfaer  prlnolpal  oocnlxabla  In   a  court  of 


equity.  Panama  ft  S.  P.  Teletf.  Co.  V.  India  Rubber, 
G.  P.  ft  T.  W.  Co.  L.  H.  10  Ch.  BI6. 

Where  all  parties  to  a  traiieactioa  knew  that  tbey 
were  dealing  with  a  trust  fuod  devoted  by  the 
donor  to  a  speoillo  purpose,  tbe  utmoet  soo'l  tilth 
was  demanded  ou  ttie  part  of  tbe  pnrohaser, 
Amerluan  Bmigraot  Co.  v.  Wrisht,  87  U.  8.  338  (M 
Led  SIS). 

Purohasen  obtaining  ■  oontrnM  for  the  sale  of 
land  through  ■  broker,  who.  with  tbeir  knowledge 
and  In  collusion  wlHi  tham,  has  conceslod  material 
fBots  from  his  prlnrdpBl  orezerted  bis  skill  In  ths 
negotiation osalnst  big  prlnolpal, oaoaot  Inequity 
enloroe  theconfracL  Young  v.  Hughes,  3!  M.J. 
Eg.  37%  Faruavorth  v.  Hammer.  1  Allen.  UM:  Balaln 
r.  Clark,  U  Ud.  ISS;  Walker  v.  Osgood.  B8  Mass. 
348;  Rice  V.Wood, UB  Mass.  138;  Dunlop  v.  BIcbards, 
2  E.  D.  Bmlth,  181. 

Whenever  a  purohaser  la  alteotod  with  notice  of 
fncts  which  Id  law  constitute  a  breech  of  triigt,  the 
sale  is  void  as  to  him,  and  the  property  remains  and 
conMnuea  subject  to  the  fi-ust.  Wormley  v. 
Wormley,  a  U.  S.  8  WhMit.  Ct  (S  L.  ed.  Sfil):  Oliver 
r.  Piatt,  U  n.  S.  8  How.  388  (U  I.,  ad.  ttSS);  He- 
chantca  Baok  v.  Beton,  SQ  D.  a.  1  Pet.  800  (7  L  ed. 
1S3):  Wilson  r.  Hason,  t  H-  8.  I  Cianoh,  Ifi  (3  L.  ed. 
ia>;  Murray  v.  BaUou.  1  Johns.  Ch.  GSS.  1  N.  T.  Ch. 
L.  ed.  317;  Jaudon  v-  Hatlonal  City  Bank,  8  Blateht. 
130;  eiory.  Bq,  m,  WT;  Perry,  Xr.  I  SO. 


.ogle 


YlBOIKlA  SUFSKMB  COURT  OF  Af  1-BAIA 


"TouM  of  the  IWh  and  20th  to  hand.  Next 
Monday  I  will  aend  you  amount  promised.  I 
WHDt  yon  to  keep  on  with  music  aad  drawing, 
as  Minnie  requested.  Her  life  waa  tied  up  in 
TOUTS,  aod  if  I  am  to  carry  out  any  wlah  oF 
AerB  on  earth,  It  a  to  complete  your  rducation, 
and  then  to  aee  that  you  are  provided  for. 
Will  send  the  dress  as  won  as  ready.  May 
kind  words  be  wlUi  you,  and  Ood's  blessing 
rest  upon  TDD.  If  you  nitl  start  on  teaching, 
you  will  find  that  jon  wiil  rise  very  fast.  If 
yon  marry  you  will  be  tied  down.  There  la 
much  ahead  for  you.** 

On  the  SOth  of  November,  18TB,  be  writes: 

"Dear  Child:  Yours  of  the  16th  at  hand 
tonlay.  Am  always  glad  to  hear  from  yon. 
Am  glad  your  music  scholars  are  od  the  la- 
crease.  It  afforded  me  hsppiness  to  do  or  say 
things  to  make  our  ang^l  Minnie  happy,  and 
•he,  as  yon  know,  left  DOthiog  undone  to  make 
too  happy  or  comforiable:  and  consequentlT 
two  people  never  got  on  better  than  we  dia. 
And  from  day  of  our  marriage  to  her  aickneas 
our  attachment  increased  for  each  other,  and 
DOW  soon  be  five  months  since  her  death,  and 
yet  I  can't  realize  the  tact  that  she  has  gone  lo 
the  spirit  land.  And  If  I  was  the  Christian 
thai  she  was,  I  would  rejoice  for  the  time  to 
come  for  me  to  go  to  meet  her.  Nannie  is  all 
to  me  tbal  she  can  be;  nothing  left  nndone  that 
can  be  done  for  my  comforl;  yet,  after  all.  If 
I  could  be  with  you  and  Belle,  it  aeema  it 
would  b«  s  paradise  to  me.  I  advise  you 
aiainst  writing  to  Nannie,  on  account  of  her ' 
selfish  husband,  and  his  hatred  for  you,  not 
for  any  wrong  that  you  have  dijne  him,  or 
any  other  living  soul,  but  becanse  you  were 
loved  bj  Minnie  and  myself.  I  expect  the  day 
will  come  when  you  will  soar  long  above  bim; 
and  for  that  end  never  ceaae  to  slrive.  I  en- 
close X.  Will  lend  the  other  toward  the  end 
of  themonlh.  MayQod'a  blessinjc  rest  upon 
you,  dear  child,  and  the  other  two." 

"Lynchburg,  April  30th,  1881 

"My  Bear  Alice:  No  doubt  you  think  long 
time  my  delay  in  writing.  Writing  has  got  lo 
be  quite  irksome  to  me.  hence  one  causeof  do- 
lay;  and  nesttu  that  the  preasure  upon  me.  As 
to  my  taking  up  the  two  notes  before  they  are 
due,  I  do  not  now  see  how  to  do  it,  ai  we  have 
juat  got  through  a  ^20,000  job,  namely  the 
mill.  I  will  take  them  up,  however,  as  tbey 
come  due.  Our  city  is  making  rapid  alrides  of 
Improvement.  I  eipect  lo  be  over  in  June. 
"Affectionately,       _T,  V.  Strange." 

These  extracts  show  that  appellant  was  verr 
dear  to  her  father  and  his  wife;  and  that  bis 
full  intent  was  not  only  to  educate  and  take 
care  of  ber  while  he  lived,  but  to  mnke  ample 
provision  for  ber  at  his  death.  With  deep  pa- 
rental care  for  bis  favorite  child,  and  with 
solirilude  lest  sbe  sbould,  by  some  accident, 
not  be  provided  for,  he  made  bis  will  In  1819, 
In  which  she  waa  provided  for,  and  wbicb  he 
gave  to  Mr.  Yoder  for  safe  keeping.  He  ap- 
prised her  of  it,  and  (bat  she  was  largely  inter- 
ested in  it.  Id  the  year  1881  he  delermined  to 
change  his  scheme  of  providing  for  her  by  wilt, 
and  placed  Lis  bounly  Co  her  in  erants  by  deeds; 
to  protect  her,  no  cfoubt,  as  far  aa  possible, 
from  the  C'ntingencies  of  bis  own  advancing 
■ge,  and  the  machiualiona  of  hia  soD-io-law, 
8L.RA. 


whose  seifiah  hate  he  lo  dreaded,  and  aealnst 
whom  he,  with  prophetic  wisdom,  intended  t» 
shield  her. 

On  the  lit  of  August,  1881,  be  pnrchaaed 
and  conveyed  lo  her  a  dwelling-house  in  Wash- 
ington Ciiy,  coeUng  18,500.  The  deed  waa 
drawn  by  his  counsel,  Mr.  W.  D.  Branch,  and 
declares  that  it  Is  made  "in  consideration  of  ths- 
obligations  growius  out  of  the  peculiar  and 
near  relations  existiog  between  him  and  tha 
said  Alice  Lee  Strange,  which  relations,  under 
a  sense  of  duty  not  only  lo  her,  but  to  his  God, 
he  feels  bound  to  ac'knowledge,  and  take* 
pleasure  in  heeding;  and  also  In  consideration 
of  personal  kindnesses  and  attention  shown  and 
services  rendered  him  by  the  said  Alice  Lea 
Strange;  aa  well  as  in  consideration  of  the 
earnest  request  made  of  him  by  his  wife  befora 
and  in  her  last  illneaa.** 

On  the  32d  of  December,  1881,  be  conveyed 
to  his  daughter  Alice,  by  a  deed,  the  property 
in  Lynchburg,  now  in  question,  reserving  a  lifs 
estate  to  himself.  The  consideration  for  Ihia 
grant  the  deed  declares  to  be  "valuableservlces 
rendered  him  by  said  Alice  Lee  Strange,  a» 
well  as  In  consideration  of  the  anxious  and 
earnest  request  made  of  him  by  Minnie  N. 
Strange,  deceased,  hia  late  wife,  in  her  last  ill- 
ness, to  make  ample  provision  for  the  support, 
comfort  and  maintenance  of  the  said  Alice  Lee 


obey,  and  for  other  conaideratlpna  him  there- 
unto moving.** 

Having  executed  and  delivered  this  deed,  oa 
the  next  day.  December  38,  ls81,  he  made  hia 
will,  the  one  which  went  to  probate,  and  which 
waa  wrillen  by  bis  friend  and  legal  advL>ier, 
W.  D.  Branch.  By  this  will  he  gave  all  his 
estate  to  his  daughter,  Nannie  H.,  the  wiife  of 
L.  B.  Litcbford,  for  life,  with  remainder  over 
to  ber  children.  Beside  what  he  gave  to  Mrs. 
Liiehfnrd  by  his  will,  he  had  already  made 
large  advancementa  and  conveyances  of  valu- 
able realty  to  her.  Thus  be  had  provided  for 
both  bisdaughters;  had  satisfied  bis  consciencft 
and  his  own  devoted  attachment  to  his  child, 
Alice,  by  making  good  bis  sacred  promise  lo 
hia  dying  wife,  aud,  aa  he  vainly  thought,  had 
prolectcd  his  best-loved  child  from  the  contio- 

Rncies  of  fortune,  and  the  dreaded  avarice  and 
1e  of  hia  selQsb  son  in-law. 
Alice,  having  entire  confidence  in  her  father, 
did  not  put  the  deed  for  the  Lynchburg  prop 
erty  to  record,  and  things  remained  uncnangeif 
until  the  summer  of  I'-ST,  when  some  iujudl- 
cious  friend  erroneously  advised  her  that  both 
the  deeds  to  her  were  void,  because  no  money 
consideration  was  named  in  them.  She  there- 
fore brought  them  bock  to  her  father,  who,  at 
her  request,  re-conveyed  both  pieces  of  piop- 
erty — that  in  Washinjrton  and  that  in  Lynch- 
burg— 10  her,  by  two  other  deeds,  bcariug  dale 
Au[?uat  18,  1887,  wherein  be  repeats  the  eon- 
siderations  named  In  each  deed  for  which  they 
were  respectively  substituted,  and  adds  in  each 
the  wi>rds:  "And  in  further  consideration  of 
$S,  in  lawful  money  of  the  United  States,  to- 
ll im  In  band  paid  by  the  party  of  the  second 

His  wIlHngness  to  execute,  so  as  to  quiet  any 
apprehensions  in  regard  to  the  validity  of  Ibft 
gruut,  and  hia  solemn  re-afflrmalion  of  his  mo- 
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tlTtt  for  makfog  tlie  coDTeyaorcs,  attest  tbe 
fact  that  bis  aflMtlDnanil  delermiDiitioQ  topro- 
ride  for  lite  "dear  child"  wew  aa  warm  and 
flied  Id  ISST  as  in  1881. 

Alice  placed  the  deed  to  the  LyDchbnrg  prop- 
ertj  on  record  on  tbe  da;  It  was  eieculed,  and 
this  became  the  Siad  of  noea  to  ber,  and  to  her 
devoted  old  father.  Up  to  ibat  time  the  fact 
of  ita  eiiiteDce  waa  known  only  to  her  father 
and  to  W.  D.  Branch  and  to  herseir,  and  the 
jealousy  of  the  Lilcbfords  seema  to  have  slept 
In  the  comfortable  knowledae  tbat,  by  tbe  nil] 
of  Ib81,  Alice  WBB  eicluded  from  all  particl- 
patioc  ia  taei  fathai's  larre  efiCate;  and  tbcy  re- 
joiced in  tbe  belief  that  tEeirfatber  had  ignored 
Ilia  aenae  of  duty  tojila  Qod;  bad  broken  bla 
•acred  promise  to  bla  djicg  wife,  and  waa 
rapidly  cloaioK  bis  days  on  earth,  unmindful 
of  tbe  child  of  hia  beat  affcciioa,  whom  be  bad 
tenderly  nurtured,  and  of  whom  be  waa  so 
proud.  The  recordation  of  the  deed  diaeovered 
tbeir  error,  and  rudely  shocked  tbelr  fancied 
aecnrity  Id  tbe  eicliuive  enjoyment  of  the 
whole  of  their  feeble  old  father's  large  estate, 
and  rouaed  tbem  into  Jealous  and  energetic  re- 
sistance. 

Poor  old  BtTange,  in  lean  and  slippered  pan- 
taloon, and  a  coodition  of  senile  Imbecility, 
Uved  at  Lltchford'a  house.  When  a  copy  of 
tbe  deed  was  procured  from  the  derk'a  olllce, 
tbe  family  was  tbiown  into  a  higb  ataie  of  ex- 
dtenieoL  Lllchford  at  once  set  off  for  Hr. 
W.  D.  Branch,  the  family  lawyer,  and  asked 
him  to  come*  to  hia  store,  and  then  aent  btm 
over  to  bis  house  to  see  Mr.  Strange,  wbo  he 
Hiid  waa  wandng  him.  Litcbford  bad  told  Mr. 
8trHDge,  with  iropassioDed  violence,  tbat  be 
would  rather  see  tbe  property  burned  down 
tban  that  it  should  go  to  Alice;  and  Mr.  Branch, 
with  his  mind  altuned  to  Lilchford'a  lenli- 
inente(of  which  hia  burai  of  indignation  to  poor 
old  feeble  Strauge  waa  doubtless  a  fair  sample), 
went  over  to  Lltchford'a  bouse  to  see  tbe  cul- 
prit, wbo  had  shocked  tbe  long  talent  moral 
complacency  of  hia  son-in-law  and  daughter  by 
tbe  development  of  a  diversion  of  a  small  por- 
tion of  bis  lar^e  properly  to  his  darling  child, 
and,  somucb,  from  their  jealnuB  andaelQsb  ei- 
pcctaliun.  Tbeoid  man  waa  sitting  on  ibe  porch 
alone;  but  upon  Mr.  Branch's  arrival,  Mra. 
Liichford  came  upon  the  scene,  bolding  up  tbe 
offensive  deed,  and  exclaiming:  "See  what 
father  has  done;  I  don't  believe  ne  knew  what 
he  waa  doing  wheb  heaigned  iti"  This  stormy 
drama  wound  up  with  a  demand  by  Mrs.  Lllch- 
ford upon  Mr.  Branch  to  know  what  must  be 
done;  and,  on  bis  saying  tbat  tbe  law  bad  no 
remedy,  the  poor  old  father,  imputenlly  shrink- 
ing from  tbe  selSsh  lie  which  was  aroused, 
aaid:  "I  believe  I  can  get  Alice  to  re  convey 
the  properly  to  me;  I  don't  tbink  she  will 
refuse  me.  This  sug;)KStion,  which  was 
tbe  real  object  of  the  mtcrview,  was  eagerly 
eaucht  at,  and  it  was  arranged  tbat  Mr. 
Btiange,  and  Mr.  Bntnrh  to  accompany  bim, 
at  lite  request  of  Mrs.  Litcbford,  abould  take 
the  early  train  the  next  morninj;,  and  seek  Alice 
down  at  Chatham,  in  Piliaylvanta  County 
(where  she  momentarily  was  on  a  visit),  an'd 
get  ba  lo  re-convey  Ibe  property,  by  a  deed 
which  Ur.  Branch  was  lo  carry  down,  ready 
made,  ao  tbat  there  should  be  no  delay,  and  no 
lime  for  reflection  or  consultation  or  advice. 
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The  poor  old  dying  man,  who,  In  a  week  atter- 
warila,  was  at  rest  from  bU  surrow,  waa  taken 
down  to  be  made  tbe  unwilling  instrument — a 
puppet  in  the  banda  of  tbe  managera — to  sacii* 
□ce  the  rights  of  his  dear  child,  Alice,  that  hia 
few  remaining  days  might  be  paased  in  peace. 
Had  aba  been  brought  lo  him  in  Lynchburg, 
she  would  have  had  time  to  think  and  to  con- 
fer with  friends — even,  perchance,  lo  consult 
counsel;  but  in  Chatham  she  waa  without  ad- 
visers and  a  atranger,  and  would  the  more  easily 
yield  to  the  piteous  plight  of  ber  tottering  old 
laiher,  and  the  pasuneive  presence  of  the 
counsel  of  tbo^  wbo  wer«  the  real  and  potent 
projeclora  of  the  acenH,  and  tbe  expectant  bene- 
flciaries  of  the  aacrifice. 

To  Chatham  tbcy  went,  on  tbe  2flth  of  An- 
gnst,  1887,  on  the  early  morning  train,  and 
found  Alice  at  the  bouae  of  Folly  Davis,  on  the 
aide  of  tbe  road  which  leads  from  tbe  depot  lo 
the  village,  Pollf  Davia,  It  b  imporisnt  to 
note,  was  no  relative,  nor  even  an  acquaint- 
ance of  Alice  Lee  Strange,  except  as  a  visitor 
for  ■  few  davs  to  a  schoolmate  acquaintance 
In  Folly  Davia'  bouse.  As  Mr.  Ijlrange  and 
Mr.  Branch  passed  the  house,  Alice  was  in  tbe 
yard,  saw  her  fatberand  called  bim  to  ber,  and 
he  and  Mr.  Braocbtookbrcukfast  wlihher  and 
tbe  family.  After  breakfast  Mr.  Bttange  and 
Hr.  Branch  went  out  on  tbe  porch,  and  Alice, 
after  aiding  in  household  dutfes  which  were  re- 
quisite, joined  them  on  the  porch  and  carried 
on  a  conversation,  ebieSy  with  ber  father, 
shout  bar  affairs  in  Wiishington.  Tbis  con- 
tinued for  some  time,  witlioul  a  word  of  refer- 
ence to  the  object  of  tbe  visit,  when  the  old 
father,  shrinking  from  the  unwilling  task  nbicb 
bad  been  asetL'ned  to  bim,  got  upandlookMr. 
Branch  out  for  a  walk.  All  Mr.  Branch  has 
reveiiled  of  their  converaation  during  that 
walk  is  that  be,  fearing  tbeir  trip  might  be  in 
vain,  told  Mr.  Sliange  (hat  when  be  got  back 
(o  the  houae  he  miiat  tell  Alice  of  tbe  object  of 
their  visit.  Hr.  Strange  is  dead,  and  Alice's 
mouth  is  sealed;  while  Hr.  Branch,  wbo  was 
employed  by  those  who  were  to  receive  the 
benefit,  to  induce  this  young  and  unadvised  girl, 
in  a  moment  of  sudden  and  irresistible  importu- 
nity, and  of  sympBlhetic  sorrow  at  the  sight  of 
the  halting  gait,  ihe  trembling  frame  and  tiuiv- 
eriog  voice  of  the  poor  old  father,  whom  sba 
tenderly  loved  and  on  whom  she  had  implicitly 
relied  and  trusted  as  the  devoted  and  faithful 
protector  and  author  and  guide  of  her  life, 
without  reHfCtion,  and  without  tbe  advice  of 
friends,  or  tbe  counsel  of  a  lawyer,  to  give 
away  property  which,  was  valued  at  (8,000  or 
$10,000,  and  which  she  had  held  for  over  six 
yeara— be,  Hr.  Branch,  with  all  tbe  biaa  of 
his  employment,  and  of  Ibe  unforlunale  poai- 
tion  and  pari  which  betook  In  the  transuciiun, 
is  permitted  to  testify  as  to  all  tbe  di-Tails  of  the 
execution  and  procurement  of  ibe  dcpd. 

Polly  Davia,  who  ia  a  wholly  rlisinte rested 
and  impartial  witness,  paid  no  ntteuiion.  and 
beard  nothing  that  whs  aaid,  until  she  heard 
Mr.  Branch  say  to  Alice:  "It  will  be  best  for 
you  lo  make  this  property  back  to  Mr.  Sliuiiffe, 
as  it  was  tbreutcntd  to  be  burned;"  and  Mr. 
Strange  said,  "You  shall  not  lose  anything  by 
it"— lo  which  Mr.  Branch  added,  "I  will  insure 
you  sbsn't  lose  anything  by  it."  To  all  tbis 
Alice  had  little  to  say,  but  would  not  consent. 
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An. 


Ftoally  dttn  ihey  had  WaMd  her,  aha  com- 
tneDCeo  cryio^,  &ad  so  did  Mr.  Strange.      Mr. 

Strange  said  he  would  give  her  the  worth  in 
money,  or  more  thna  the  worth  of  It;  and  Mr. 
Branch  added:  "If  it  renislued  llhe  ft  waa,  it 
■would  be  only  the  land  there,  and  It  would  do 
her  no  good,  because  the  people  nearthere  aaid 
DO  colored  person  ahoald  lire  there."  "Re 
(Hr.  Strange)  seemed  very  feeble  thatmomiDg 
— ao  weak  that  when  he  went  lo  breakfast  and 
had  to  Btep  dowD  a  little  step,  Alice  bad  to  help 
him,  and  he  caught  the  Gide  of  thn  duor.  As 
to  bla  mind,  I  don't  know,  aa  I  was  not  well 
acquainted  with  bim:  but  he  seemed  to  be  very 
«a^  io  weep  that  morning,  for  a  gentleman. ' 
'*'-' ■  —  int  of  Poily  Dawlfl  baa  the  verl- 


faurg  to  persuade  Alice  to  execute  the  deed; 
and,  beinff  there,  it  may  be  rationally  believed 
they  used  every  argument  and  perauaaion  In 
possible  range. 

But  laying  aside  tbe  evidence  of  Polly  Davis, 
and  the  aliecralions  of  tbe  bill,  and  confloing 
attention  stricliy  to  the  glimpses  of  the  transac- 
tion which  are  disclosed  by  Mr.  Branch,  and 
biK  depoBttlon  itself  proves  a  case  of  ancon- 
sciocable  cunning  aod  cruel  wrong  which  calls 
loudly  and  imperatively  for  the  righteous  In- 
terference of  a  court  of  equity.  On  the  return 
of  Mr.  Strange  tromthe  walk  with  Mr.  Branch, 
with  his  purpi'se  nerved  and  his  mincl  impressed 
by  Mr.  Branch's  admonition  of  the  danger  of 
a  failure  in  the  object  of  their  journey,  be 
again  look  bis  seat  In  the  porch,  and  after 
wuitiog  a  short  while,  said:  "Alice,  I  want 
you  to  re-convey  back  that  property  to  me." 
'What  property? — the  property  In  Washing- 
ton?" she  replied.  "No,  the  property  in  Lynch- 
burg." said  hf.  "What  do  you  mean?  Why 
do  you  want  me  to  re^;onvey!t  to  you?"  asked 
Alice.  "My  family  in  Lynchburg,"  answered 
Strange,  "are  very  much  disturbed  about  my 
having  given  you  Ihia  property,  and  MrLItch- 
ford  says  he  would  rather  see  me  bum  down 
&il  the  houses  on  it  than  to  see  me  convey  it  to 
you.  I  thought  that,  as  I  had  done  a  great 
di'nl  for  you,  and  had  been  very  hind  lo  you, 
you  would  re-convey  it  to  me."  "Do  you 
want  me  to  re-convey  It  to  you,  without  any 
equivalent?"  she  replied.  "I  have  no  equiva- 
lent lo  offer,"  said  he.  After  this  much,  he 
went  out  In  the  yard,  and  commenced  walking 
backwards  and  forwards  a  good  deal  distressed, 
says  Mr.  Branch,  But  why  a  good  deal  dis- 
Iresscd,  if  it  wa«hIsown  hopefuTundertakinD;? 
Enough  to  distre»«  him.  and  to  break  bis  faitli- 
fiil  heart,  and  to  brin?  him  to  the  grave  Into 
which  he  sank  a  few  days  thereafrer,  a  victim 
lo  the  motlificBlion,  which  he  keenly  fell,  of 
the  sacrllegioua  wrong  of  vioialiog  his  solemn 
promise  to  his  dying  wife  and  robbing  a  Ik;- 
\Ci  ed  rbiid  vrhom  he  had  pledged  his  whole 
life  to  proiect  and  provide  for.  The  pressure 
was  100  grcEit  for  him;  tbe  conflict  between 
bis  dread  of  those  at  home,  and  his  love  for  the 
daughter  before  him,  was  enough  to  distress 
bim;  knowing,  aabe  did,  that  he  was  tbe  help 
less  instrument  In  this  fraud  on  her  rights;  and 
he  abandoned  the  attempt,  fled  the  scene,  and 
went  out  into  the  yard,  and  walked  backwardp 
and  forwaida  la  speechless  agony;  and.  wbili 
Alice  watched  bun,  with  pityloj 
4L.R.A. 


I  pitying  eye   and 


wrung  heart,  from  the  porch,  the  cool  and  can- 
tious  Mr.  Brancb,  steady  to  his  undertakinjt 
and  true  to  the  ezpectalions  of  those  forwhoni 
he  acted,  took  up  the  refrain,  and  plied  tbe 
persuasion:  "Mr,  Slranse  authorizes  me.  Miss 
Alice,  to  give  you  $250  if  you  will  re-convey 
bim  Ibis  property;  hut  I  tliinkhe  relies  entirety 
on  yourgrstiluae.  Has  he  not  been  very  kind 
to  you,  and  given  you  a  great  deal?  I  think, 
under  all  the  circumstances,  yououghc  to  grant 
his  request."  "Has  Mr.  Strange  written  hi* 
will?"  she  asked,  "Yes,  I  prepared  a  will  for 
him,  which  was  signed,"  he  replied.  He  saya 
be  did  not  tell  ber  that  in  tbat  will  there  waa 
no  provision  for  ber,  because  she  did  not  ask 
him.  What  was  the  purport  and  only  possi- 
ble polntof  beraakinghim,  quickl  V  and  ^rp- 
ly,  in  reapoDse  to  his  saying  lo  her  that  he 
thought  she  ought  loeiecute  toe  deed  and  grant 
her  Other's  request:  "Has  Mr.  IStrange  written 
his  willT"  But  Mr.  Branch  saw  no  luppratia 
veri  In  this  Cautious  reserve,  and  he  says,  "she 
seemed  very  much  diaturt}cd,  and  looking  at 
her  fatber,  aa  he  walked  backward  and  for- 
ward, she  said:  '  I  caa't  think  of  causing  him 
distress  In  his  old  age;  he  has  been  loo  kind  to 
me;  I  will  let  him  huve  the  properly  hack.  I 
will  be  up  In  Lynchburg  in  a  few  days,  and 
will  flx  the  deed.  "  The  victory  was  won;  and 
tbe  persuasions  of  Mr.  Branch,  and  the  sight 
of  her  father^s  speechless  but  eloquent  distrcsa, 
as  he  walked  hack  and  forth  before  her  in  the 
yard,  bad  overcome  the  tender  hearteil  girl, 
and,  yielding  to  the  dominion  of  her  filial  love 
and  life-long  duty  and  devotion  to  her  father, 
she  said  she  would  be  up  in  Lynchburg  in  % 
few  days  and  Qx  ihc  deed.  But  no;  iheie  waa 
a  lotTit  penitenlia'm  a  few  days' reflcctlnn;  and, 
if  she  got  to  Lynchburg,  she  might  have  ad- 
vice aod  counsel  as  to  her  ritrbta;  aod  to  avoid 
this  very  danger  Mr.  Branch  presented  his 
ready-made  deed — volunteered  to  go,  and  did 
hurriedly  go,  for  a  ttotarv,  who  came  and  took 
and  certified  the  ackoowled<^eDt  of  the  deed, 
with  which  In  his  pocket  Mr.  Brancb  hurried 
back  to  Lynchburg  and  put  it  on  tbe  rec.ird 
that  day— he  to  receive  tbe  plaudit  of  the 
Litchford  instigators  and  bencQciariea  of  (he 
unconscionable  wrong;  poor  old  Father  Strange 
to  lie  down  and  die,  and  Alice  to  console  her- 
self with  Mr.  Branch's  gratulaling  chuckle  to 
her,  on  the  consummstion  of  the  rape  of  ber 
father's  bounty,  that  be  Ibought '  'she  had  uct^ 
very  nobly." 

Mr.  Branch  knew  that.  In  tbe  former  wills 
prepared  for  Mr.  t*Irange,  he  bad  lovingly  aod 
lavishly  provided  for  bia  child  Alice;  ana  Alic« 
had  been  freely  and  frequently  Informed  of 
bis  dispositions  and  unalterable  purpose  in  her 
favor;  and  Mr.  Branch  knew  that  Alice  knew 
that  he  waa  the  legal  adviser  and  cooSdeniial 
Irieod  of  her  father;  and  yet,  when  she,  in  the 
extreme  stri agency  and  overbearing  iofluencea 
operailug  upon  her  to  ioduce  consent  to  the 
Eacriflce  which  he  told  her  be  thought  she 
ought  to  make,  quickly,  reaponaively  and  per- 
tinently asked  bim  if  her  father  had  made  bis 
will,  be,  with  wily  reserve,  did  not  tell  her 
what,  really,  it  then  and  there  concerned  her 
lo  know,  that  she  waa  lolally  unprovided  foi  in 
that  will  which,  be  told  ber,  he  bad  prepared; 
and,  with  bis  conBdentlal  knowledge  of  it* 
proTlalona,  urged  upon  her  aa  his  opi^n  that. 
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under  »n  the  drcunutiucea,  she  ought  to  re- 
CODvej  tbe  Dioperty  to  ber  fatluir.  Equity 
{Cnnts  relief  whereTer  tnflueace  ia  ocquEted 
sih)  kbnsed.  or  confldence  Teposed  and  be- 
tnved.  Lord  EiDgsdowQe  in  SatM  y.  Kay,  7 
H.  L.  CsB.  750. 

"Equitj  is  especially  jealoiu  to  gusrd  tbe 
-welfare  of  tbe  weaker  party  in  a'l  contractH 
between  parent  and  child,  guardian  and  ward, 
fltlomey  and  client,  trustee  and  eeHui  que  trutt, 
and,  iudeed.  in  all  persons  staudiug  in  fidu- 
ciary relatious  to  eaoi  other.  It  Is  especially 
active  and  searching  io  dealing  nitb  gifts, 
Toluntary  conveyances,  and  deeds  without  due 
GODsideradon,  tliough  its  range  is  so  wide  as  to 
cover  alt  possible  dealiops  uclwcen  persons 
holding  such  reliiiiona,  or  any  relations  in 
which  dominion,  whether  physical,  intellcc- 
tusl,  moral,  religions,  domestic  or  of  any  sort, 
may  be  exercised  by  one  party  over  the  other, 
or  u  which  tbe  parties  conlracllng  are  not  at 
nrm'a  lenpth."  White  &.  T.  Lead.  Cas.  In 
Zq.  ed,  1H87,  1184. 

In  the  case  of  Dent  v.  Bennett,  4  Myln.  ft  C. 
269,  Lirrd  Chatieellor  CoCtenbara  said:  "I  will 
not  narrow  the  rule,  or  run  the  risk  of,  In  any 
deicree,  fetterine  tbe  exercise  of  the  beneficial 
juriEdiclion  of  tnis  court,  by  any  enumeration 
of  tbe  description  of  petsons  against  whom  It 
ought  lo  be  moat  freely  used." 

In  the  famous  case  of  Hv^uenin  v.  Baxlq/, 
14  Ves.  Jr.  278,  Lord  Eldon  said:  "The  ques- 
lion  ts,  not  whether  she  knew  what  she  was 
doing,  bad  done  or  proposed  to  do,  but  how 
that  intention  was  produced;  whether  all  that 
care  and  providence  was  placed  around  ber,  hb 
aeainat  those  who  advised  her,  which,  from 
their  situation  and  relation  with  respect  to  her, 
they  were  bound  to  eiert  in  ber  behalf." 

Among  tbe  relations,  the  mere  existence  of 
which  casta  suspicion  on  all  business  Iransac- 
liriDS  between  parties  holding  them,  the  one 
which  moat  eicilestbe  jealous  watchfulness  of 
a  court  of  eqnity  is  that  of  paretit  and  child, 
especially  where  (aa  In  the  case  at  bar)  it  is  the 
nt  who  is  the  beneSclary  of  (he  child's 
injuiJty,  and  when  that  bounty  ts  targe  and  en- 
tirely disproportionate  to    the  means  of  the 
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'  parents.  It  is  for  the  parent— father  _. 
Bother— to  show  that  noadvanlBge  was  taken  of 
his  or  her  inHucncc  or  knowledge,  and  that  the 
transaction  was  f^  and  conscionable.  And 
the  same  is  true  of  those  slanding  in  aSectlon 
and  InflueDCein  loooiiarvntw."  Binelow,  Fr. 
(1888)  8M. 

"Causes  of  surprise  and  sudden  action,  with- 
out due  deliberation,  may  properly  be  referred 
lo  the  same  head  of  fraud  or  imposition.  An 
undue  advantage  is  taken  of  tbe  party,  under 
circumstances  which  mislead,  confuse  or  dis- 
turb tbe  iust  result  of  his  judgment,  and  thus 
expose  him  lo  be  the  victim  of  the  artful,  the 
)mportunat«  and  the  cunning.  Tbe  surprise 
here  Intended  must  be  accompanied  with  fraud 
■nd  circumreDtion,  or,  at  least,  by  such  cir- 
cutnatsnces  as  demonstrate  thai  the  party  bad 
no  opponnnity  to  use  suitable  deliberation,  or 
Ibat  there  was  some  influence  or  management 
to  mislead  blm.  If  proper  timeis  not  allowed 
to  the  party,  and  he  acts  impiovidently;  if  he 
fa  ImpOTlnnately  pressed;  II  thoM  in  whom  he 


most  places  confldence  make  use  of  atrong  pe^ 
sua^ons;  if  he  is  not  fully  aware  of  tbe  conse- 
quences, but  is  suddenly  drawn  Into  the  act;  If 
he  is  not  permitted  lo  consult  disinterested 
friends  or  counsel,  before  he  is  called  upon  lo 
act  in  circumstances  of  sudden  emergency  or 
unexpected  right  or  acquisition— in  Ihe«e  and 
many  like  casea.  If  there  has  been  great  ine- 
quality In  the  bargain,  courts  of  equity  will 
assist  the  party,  upon  the  ground  oC  fraud, 
imposition  or  unconscionable  atlvanlaf^e." 

If  Judge  Htory  bad  been  commentiuf;  upon 
the  facta  of  this  case,  when  he  wrote  this  sec- 
tion 251  of  his  Equity  Jurisprudence,  he  could 
not  have  more  exactly  described  every  feature, 
circumstance  and  character  of  Ihia  revolting 


The  leading  English  cases  developing  the 
Jurisdiction  oi  courts  of  equity  In  cases  like 
the  one  under  review  are  collected  and  quoted 
In  the  notes  to  tbe  celebrated  case  of  Hwjuetiin 
V.  Baneleji.  tupra.  See  also  Pora.  Eq.  ti^  GSl- 
957;  BAoda  v.  Bate.  L.  R.  J  Cb.  252,  257;  Bit- 
lage  v.  Soufhee,  9  Hare.  534, 540;  MilUr  v.  8i- 
Tnondi,  73  Mo.  669;  Wood  v.  Babe,  96  ^ .  T.  414; 
Archer -7.  Sudion,  7  Beav.  651;  Woodbury  v. 
Woodbury,  141  MasB.  82B,  2  New  Eng.  Kep.  90; 
Uoghton  V.  Uoghion,  15  Beav.  278. 

In  tbe  case  of  Bndqman  v.  Qreen,  3  Tes.  Sr. 
627,  and  Wiimot'a  Notes,  61,  the  grantee  car- 
ried hia  own  attorney  lo  the  grantor  to  prepare 
the  conveyance;  which  fact,  coupled  with  the 
fact  that  tbe  grantor  had  no  counsel  witli  him. 
Is  one  of  the  grounds  on  which  the  conveyance 
was  set  aside.  In  that  case  Lord  Commietioner 
Wilmot.  in  speaking  of  Lock's  conduct  as  the 
attorney  of  the  erantee  to  procure  the  convey- 
ance,  says:  "What  was  his  duly  to  bavedoneT 
Whv.  lo  have  remonstrated,  or,  at  least,  with 
inocfesty  and  humility,  to  have  inquired  Into 
the  principles  and  motives  of  such  a  wild  and 
Immoderate  act.  A  man  of  nice  honor  would 
have  said  in  a  moment:  'As  I  am  an  entire 
stranger  to  you  and  your  circumstances,  and 
there  is  something  so  extraordinary  and  un> 
common  in  what  you  [not  I,  Mr.  Bruoch]  pro- 
pose to  do,  I  will  not' be  concenicd  in  it  on  any 
account  whatever.'  He  should  at  least  have 
protracted  theexecutioo  of  such  an  extravagant 
purpose,  and  should  have  glveo  time  for  de- 
liberation." 

In  that  case  Lock  flnlihed  bis  exploit  In  Ave 
days;  In  tbe  case  at  bar  Branch,  having  by  his 
persuasive  urgency  induced  Alice  lo  the  wild 
and  immoderate  act  of  giving  away  her  patri- 
mony, and  produced  the  intention  of  the  ez- 
traordioary  and  uncommon  gilt,  so  far  from 
prolracting  ihc  execution  and  giving  lime  for 
deliberation,  demumid  lo  Alice's  proposition 
to  go  up  to  Lynchburg  before  she  signed  the 
deed;  produced  one  ready-made;  went  for  the 
notary. and  the  whole  matter  was  completed  and 
he  on  bis  return  lo  Lynchburg,  Inside  of  oo» 
bair  hour  from  tbe  moment  that  poor,  halting, 
hesitating  and  reluctating  Mr.  Strange  opened 
tbe  extraordinary  proposal  and  request  to  his 
surprised,  perplexed  and  helpless  daughter. 

In  the  case  of  Btatham  v.  Kerffuton,  25  Oralt 
88,  Judge  Moncure  says;  "The  first  thing  thai 
strikes  our  minds  in  this  loves tigiition  is  the 
extraordinary  haste  [one  whole  week]  which 
occurred  in  tbe  execution  of  so  important  an 
act,  and  the  drcumstances  attending  its  exe 
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cadon."  And  jet,  to  th^t  caK,  Mik  Fergu- 
son had  tlie  presence  aodadTlceoI  counsel  and 
tbe  presence  and  witness  of  several  of  ber 
Di'iglibors,  in  ber  onn  house,  who  had  been 
ciilled  in  lo  explain  the  mBtter  to  her,  and  to  see 
that  all  iras  lair  and  right.  A  unanimous  de- 
cision of  this  court  affirmed  the  court  below  in 
canceling  Mrs.  Ferguson'a  deed  and  declaring 
it  void  upon  the  grounds  of  public  policy,  aa 
a  fraud  or  imposition  upoo  ber  rigbts. 

In  this  case  the  suggcslion  or  proposal  to  do 
the  wild  and  immoderate  act  did  not  come 
from  Alice,  It  was  proposed  to  her  by  her 
father,  under  the  coacblug  and  urging  admo- 
Dillon  of  Mr.  Branch,  and  when  the  poor  old 
father  sickened  and  revolted  and  fled  the  scena 


with  aaaurancea  that  she  should  lose  nothing 
by  executing  the  deed  and  rellaquislifnK  her 
recorded  and  indefeadble  right  to  (10,000 
worth  of  property  without  consideration. 

We  are  of  the  opinion  that  the  circuit  court 
erred  in  denying  the  relief  praved  for  and  in 
dismissing  the  bill,  and  tbat  the  decree  a ppfia led 
from  must  ttierelore  be  revetsed  and  annulled; 
and  the  deed  of  the  361b  of  August,  1887,  from 
Alice  Lee  Strange  to  Thomaa  Y.  Strange,  be 
vacated  and  set  asld& 
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Jamea  B.  UcMlTLLBN  et  ol. 

Samuel  J.  BITCHIB. 

(U  Fed.  Rep.  NU 

1.  DePentbtnt'fl  »1wence>  and  his  Ignoraooe 
of  tbe  fact  that  Juilg-ment  vai  entered  atralnsC 
bim.  giTa  blm  no  risht  to  Impeach  tt|  where  be 
had  appeared  In  the  suit  by  oouoaeL 

8.  A  forelfrn  Judgment  oannot  be  revlewad 
tor  any  huudb  other  than  for  fraud  or  want  of 
Jurladlatlou,  where  It  mi  rendered  tiy  a  court  of 
oompeteut  JuriBdiotlon,  after  due  service  of 
procen,  or  entry  of  appeuiajioe,  and  beorliiK 
upon  the  Issuer 

(February  IT.  lanj 

ACTION  to  enforce  paymeot  of  (he  amonnt 
alleged  to  be  due  under  a  foreign  Judg- 
ment.    On  demurrer  to  the  answer.     Sum- 

The  facts  fully  appear  In  the  opinion, 
Mf.  S»mael  E.  WlUIa-maon.  for  plsln- 
Uffa,  Id  support  of  the  demuricr: 


Wells.  ResAdiudicata,  ^§Sll-822:BsnA0^ 
AuttraUuia  v.  Siat,  18  Ad.  &  El.  N.  8.  717; 
Oodard  7.  Gray,  L.  R.  6  tj^  B.  136;  Seott  v. 
Pil/.ington,2BeBt&S.  11;  Herman.  Estoppel, 
S§ 481, 488;  Bigelow,  Estoppel,  2Oa-2O0;  iarier 
v.  Wettaitl,  28  N.  T,  148;  It-ker  r.  Palmer,  88 
111.  668;  McCos  ».  Bank  cf  U.B.^  Ohio.  648; 
article  In  18  Cent  L.  J.  203;    Warrmer  t 


Co.  T,  Meilenra.  17  Fed.  Rep,  414;  Mtllin  v 
Mortiek,  81  Fed.  Rep.  885. 

MeuTM,   Btevenaon    Barka    and    J.  E> 
In^eraoU  for  defendant,  eonira. 

RJcka,  /,,  delivered  the  opinion  of  the 


interest,  which  they  allecre  tbe  defendant  ii 
legally  obligated  to  pay  because  of  a  Judgment 
for  tbat  sum  rendered  in  plaintiffs'  favor  in  the 
Queen's  Bench  Division  of  the  High  Court  of 


tt  ll  CMmcluslvely  settled  that  a  Judsnieot  can 
only  be  Impeached  in  ■  eourt  of  equity  for  fraud 
In  Its  oonoootlon.  New  York  v.  Brady,  US  N.  T. 
H6:  Hlory,  Eq.  I1&7B. 

Thai  It  is  conol  ualve  upon  tlie  partial  and  tbose 
In  privity  with  ttacm  as  to  matter  within  m  Juris- 
dlution.  is  fundamehtal.  New  York  v.  Brady, 
supra:  Btilwell  v.  Carpenter.  W  N.  T.  42S, 

In  collateral  prouecdiiiKB,  the  validity  of  Judg- 
mcnU  of  eourtA  of  record  will  not  be  Inquired  Into. 
HolUday  v.  Jackson,  *  West  Rep.  283,  XI  Uo,  App. 
eei^  Turner  v.  Mulonc.  »  B.  C.  BW:  Lowery  v.  How- 
ard, 1  West.  Rep.  lB7,10a  lud. MO;  Union  Trust  Co. 
v.  Southern  I.  N.  ft  I.  Co.  laO  D.  &  EiSS  (EBL.  ed.  I04S). 

It  couiiot  be  questioned  except  upon  tbe  ground 
Of  want  of  Jurisdioiion.    Paul  v.Smith,  82  Ey.Ul. 

If  erToneoiiB.  ttaey  must  be  aorreeted  by  appeal; 
It  irreKuiar,  they  must  beset  aside  by  amotion  In 
the  cnuse.  made  In  a  teuonabl*  Una.  Ward  v. 
Lowndes.  96  N.  C.  W. 

IrnvularilJee  In  the  course  Of  Judicial  prooeedinRS 
to  not  render  them  void  or  tbe  ]ud((meat  open  to 
ooUaleral  ImpeaobmenL  Kelley  v.  People,  3  Weet. 
Bep.  a.  115  tlL  BBS;  LawM  T.  Uorrow,  S  West,  Rep. 
8  L.  R.  A. 


KS,  HI  Mo.  ITfc  Hount  r.  Manhattan  Go.  8  Cent.  Rep. 
BS3,  41  S.  J.  Bq.  Sll;  Millard  V.  Harmon,  i  Weal, 
Rep.  IK.  118  lU.  eta-,  Roberta  r.  Fianasan,  £1  Keb. 
GOU;  Bpoors  v.  Coen.  8  WeaL  Rep.  812,  U  Ohio  St.  UT. 

Where  the  court  baa  lurlsdlctloa  twtfa  of  the  sub- 
ject matter  and  of  the  parties,  the  general  rule  Is 
that  tbe  judgment,  alchoush  erroneous,  is  valid 
until  revorapd  on  appealer  writof  error.  Chicago, 
M.  &  St.  P.  H.  Co.  V.  Uock,  fl  Wen.  Sep.  801. 118  lU. 
BS7:  McMiUan  t.  Longoy,  £  Wnt.  Hep.  817,  IIE  111. 
108;  Beid  v.  Morton,  S  West.  Bep.  IQH,  IIB  111.  198, 

WhoD  tbcre  Is  any  notice,  no  matter  how  irregu- 
lar and  defective,  It  Is  sulScleat.  Judgmenl  based 
will  not  be  treated  as  void  upon  oallateral 
Itate,  (West.  Bep.  78^  10b 


ItlssulHoientlf  the  record,  with  Its  legal  Intend, 
mentaaudpresumptiona,  ahows  tbese  faota.  Pope 
T.  Harrison,  IB  Lea,  8S. 

A  Judgment  oannot  be  attaoked  for  fraud,  m  ool- 
hitsral  proceedings,  by  one  privy  to  it.  Brawn  v. 
Woody,  «  West.  Bep.  326,  SS  Mo.  App.  KB. 

But  a  Judgment  may  be  impeached  oollaterally  as 
void,  when  rendered  agaiosc  a  party  that  haa  not 
been  served  with  process.  Blanton  v.  Carroll  (Taj 
13Va.UJ.8U.  Bee  note  to  Wlese  V.San  ftaniDvio 
H.  F.  Boeiety  (Cal.l  IL.  B.  A.  BT. 
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HoHqllmh  t.  Rnctim. 


Josdce  for  OnUrio.  Th«  unended  petltfon 
•ell  forth  the  provlstoni  of  the  origiuBl  cou- 
tnct  QpoD  vbicb  Ibe  judgment  wai  baaed, 
ind  ftTeia  that  said  bcMod  was  brought  upon 
■aid  kgreemeuti  that  plaiatiffE  prated  lint  Bald 
■gteement  migbt  b«  ipeciGcally  performed,  or 
that  Ibe;'  might  baye  damages  for  Ibe  breach 
thereof  1  that  a  proper  answer  waa  filed  by  de- 
fendant, Htting  forth  fullj  his  defeaae  to  laid 
suit;  and  tbat,  upon  a  trial,  judgment  na<  reo- 
dered  in  faror  of  plaintiSs  for  laid  sum.  Tbo 
defendant  in  bis  answer  avcra  tbat  the  con- 
tract sued  upon  In  Canada  wa*  an  accommo- 
dation contract,  with  the  fuU  uDderstaoding 
that  the  some  waa  never  to  be  performed,  and 
that,  if  the  defendant  was  compelled  to  pay 
said  judgment,  he  would  be  compelled  to  pay 
the  same  without  any  considers  Lion,  and  seeks 
to  have  the  issues  set  forth  in  his  answer  in  the 
Canada  case  presented  and  tried  in  this  suit. 
The  answer  does  not  deny  the  authority  of  tbe 
attorney  to  enter  his  appearance  In  tbe  Canada 
suit,  nor  does  be  deny  thai  ba  filed  an  answer 
In  said  case  setting  up  tbe  same  defense  now 
sought  to  t>e  made  in  this  court.  Having  by 
his  appearance  and  answer  submitted  to  the 
jurisdiction  of  tbe  Canada  court,  and  having 
presented  matters  of  defense  which  tbat  court 
must  have  passed  upon  In  rendering  tbe  judg 
ment  set  forth  In  tbe  amended  petition,  the 
question  now  to  ha  determined  Is:  Can  he  be 
permitted  in'thi*  court  to  re-try  the  same  mat- 
ten  of  defense  presented  in  the  Canada  suit? 
It  is  not  material  tbat  the  judgment  in  said 
caae  waa  rendered  in  defendaot's  absence,  and 
without  bit  knowlcdee,  as  be  avers  in  his 
answer  here,  because  that  court  bod  lull  juris- 
diction of  tbe  snbject  matter  and  of  tbe  defend- 
ant, through  his  entry  of  appesrance  by  bis 
«ouDael.  Every  inlendment,  therefore,  is  la 
favor  ol  the  regularity  of  its  proceedings  and 
of  the  validity  of  its  judgraeDt,  as  it  it  not  now 
attempted  to  impeach  it  for  fraud,  Tbe  case, 
therefore,  fairly  presents  for  considerstion  the 
force  and  effect  to  be  given  by  this  court  to  a 

Sdgment  rendered  by  a  foreii^n  court  in  a  suit 
iween  the  same  parlies;  the  Jurisdiction  of 


tha  subject  matter  and  of  the  person  having 
been  properly  acquired,  and  the  proceedJngt 

being  unassBiled  for  fraud. 

Counsel  for  defendant  have  cited  tbe  casea 
of  BumAam  v,  WelHier,  1  Woodb.  A  M.  173; 
Bvttriek  v,  AOm,  8  Mass.  2TS;  Bank  of  Aut- 
traiawia  v.  Ecu^ing,  B  C.  B.  686;  Lyman  t. 
Broan,  2  Curt.  6SB;  Weod  v.  Oamblt.  II  Cush. 
8;  and  8ehult»-r.  Itrael,  120  U.  8.  B06  [30  L. 
ed.  707J.  Jn  the  first  case  cited  the  dooirineia 
recognized  tbat  the  foreign  judgment  is  only 
prima  facie  evidence  as  bctweea  tbe  parties  to 
it;  and  Ur.  Juttiee  Woodbury,  in  that  case, 
granted  a  new  trial  because  the  trial  judge  had 
refused  to  allow  testimony  to  go  to  tbe  jury 
impeaching  tbe  judgment  for  mistake  and 
irregularity,  although  tbe  foreign  court  JD 
which  it  waa  rendered,  bad  full  jurigdictioD  of 
the  subject  mailer  and  parties.  The  learoMl 
Judge  in  that  caae  said; 

"I  vouid  allow  tbe  opposing  party,  where 
a  forelga  judgment  is  sueJ,  pleaded  or  offered 
in  evidence,  to  rebut  Its  prima  facie  force  and 
obligation  by  showing  Ihst  the  merits  of  tb« 
claim  now  in  controversy  were  not,  in  truth. 
at  all  there  considered  and  adjudgeil;  and  I 
would  do  tbat  whether  it  occurred  by  accident 
or  miitiike,  or  aoy  agreement  of  the  parlies,  or 
any  other  excusable  cause,  as  well  as  when  it 
aro^e  from  the  want  of  personal  service." 

Other  courts,  in  casc.s  arising  about  that 
same  period, — neurly  half  a  century  ago, — held 
the  same  doctrine.  But  later  decisions,  in  case* 
more  carefully  considered  and  better  reasoned, 
give  greater  force  and  dignity  to  the  records  of 
foreign  courts,  not  only  as  a  matter  of  comity, 
but  for  the  beiler  reason  that  when  partiei 
have  once  bad  their  day  in  a  court  of  compe- 
tent juristliclion,  after  due  service  of  procesi 
or  after  entry  of  appearance,  and  have  bad  ■ 
full  and  impartial  bearing  upon  tbe  merits  ol 
"    '  as  made  in  the  pleadings,  tbey  should 


be  bound  by  the  luiIgmcDt  of  thst  tribuual, 

unless   they  can  show   its   proceoiiin~" 

tainted  with  fraud.     Counsel  for  plai 


proceoiiinga   wers 


nie  decWon  ol  a  lorelgn  oourt  of  oompetent  lu- 
rladiotioii  Is  oonoluslve.  BapeUs  v.  Emer;.  S  U-  B. 
I  DatL  E31(l  L.  ed.  Sni;  Croudson  v.  Leonard,  B  V. 
S.  1  Crancb,  «M  lE  L.  ed.  B70J. 

It  li  conctuslve  as  to  tta  own  jurlsdlcUon  so  far 
■sltdepends  on  muDlolDal  rules.  Bote  v,  Hlmelr, 
t  [J.  8.  4  Cnnoh,  Ml  (S  L.  ed.  SOS):  Hudson  v.  Gues- 
Osr,  ■  U.  B.  4  Ciaiicli,  an  <K  L.  ed.  <BS). 

When  tlia  JadjrmSDt  Is  eoncIusiTe  iMtween  inr- 
tiea  In  the  State  where  It  waa  tendered.  It  Is  equallr 
»  Id  ever;  ir'.tier  Btata  and  ooutt  in  the  United 
Statea.  Chmtmasv.  BuBKll,nD.  B.6  Walltwae 
L.ed.«n». 

A  ludrmeot  or  deei«e  of  one  state,  made  by  a 
court  liavlnx  Jmlsdiotlon  of  tlie  parties  and  the 
■abjeot,  has  the  same  force  when  pleaded  or  offered 
In  evldnioe  in  the  oourta  of  aaj  other  Slate  •■  In 
tbe  State  where  tt  was  tendered.  Mutual  L,  Tr* 
Co.  V.  Harrk,  ST  IT.  B.  881  r»  L.  ed.  Mj. 

To  make  a  reoord  Of  a  stale  Judgment  valid  upon 
ttatBae,ltIaotilrDM)eBafyforlttoappeartliaC  the 
oonrt  badJnrMIOttoD  of  the  eabjeot  matter  of  the 
■Dtlon  and  of  the  parHse,  and  tbat  a  Judsment  had 
In  fiu)t  bean  rendered.  Maxwell  v.  Stewart,  ea  U. 
8.  a  WalL  n,  SB  0.  B. »  WalL  TT  IS  L.  ed.  BU). 

Judimenta  and  deoreas  of  eourU  of  anr  State 
4L.  R  A. 


are  rM  Judfeota  whenever  questioned  Inauyslster 
8tBle.  provided  there  was  personal  service  or  an 
appoaranoe  of  tbe  partjea  to  the  suit  In  tbe  Slate 
where  thejurtimenl  was  reuderod,  Ba;re  V.  Hai^ 
pold  rw.  Ta.l  March  16. 18B0. 

A  oonrt  of  anotherStaleinwMofaaJudgnientwas 
entered  Is  the  proper  one  to  mdreosthe  wroaa  If  It 
was  entered  bf  fraud  orooLJualoii.  Wyoming  iitg. 
Oo.  V.  Hobler  (Fa.)  March  11. 18Sa. 

Inao  notion  on  afarelfrn  Jiidrmeat.wbere  It  ap- 
pears that  the  court  rendertng:  It  was  a  oourt  of 
reoord  having  ■  Judge  and  clerk  and  a  seal,  the 
preaumptton  Is  In  favor  Of  Iti  lurlsdlctlon  and  the 
regularltr  of  Its  proceedings  Bailey  T.  Martin, 
UB  Ind.  108. 

The  certificate  stating  tliat  the  tmnacrlpt  ti  ■ 
"true  and  correct  copy"  of  the  Judgment,  is  not  de- 


a  It  Is  a 


and  Oomplete  copy."     IMd. 

A  personal  Judgment  rendered  under  a  foreign 
law  by  a  toreijra  oourt  will  not  bo  enforced  wliere, 
on  the  faoe  ut  the  record.  It  appears  tbat  Jurledlo, 
tlon  of  tbe  penon  was  not  obtained.  Shepard  v. 
Wrlghl.llBN.Y.Sai. 

Bee  nets  to  AttrUlv,  HanUngtOD  d(aJ8L.B.A. 


idbyGoOgle 


no 


Okobsia  Supkbue  Court, 


Awtralatia  t.  IRai,  IS  Ad.  A  EL  N.  S.  717; 
Oodard  t.  Gray,  L.  R.  6  Q.  B.  189;  Seott  t. 
Kfttfifftpn,  2Be8t&  8.  11;  Laiierv.  Wetlcntl, 
Se  N.  T.  146;  Baker  v.  FOimer.  88  111.  668. 

Id  tbe  case  of  Oodard  t.  Orny,  deci'led  In 
1870  Id  (he  Court  of  Queen's  Bench,  the  prior 
det^isinna  in  England  are  reviewed,  and  the 
lenriied  judge  ooneJuded  that  the  law  was  then 
well  Bellied  ia  tbe  English  courts  tbat  the 

Jjd^pol  of  a  foreign  trihunal  bavlag  juris- 
iption  over  the  party  and  the  cause  cannot  be 
Impeached  on  tbe  ground  Ibat  It  waa  erroneous 
on  tbe  merits,  oi  tbat  to  an  action  oa  such 

JudRment  the  judgment  debtor  could  not  de- 
end  tbat  tbe  tribunal  mistook  either  tlie  law 
or  tbe  facts.  The  Court  of  Appeals  of  the 
Blate  of  New  York,  in  the  ease  above  noted, 
after  a  thorough  review  of  (be  decisions  of  the 
courts  in  Englnad  and  America,  approves  the 
reasoning  of  C/ianceUor  Kent  aud  Justice  Story, 
and  fays  that  the  same  principles  and  decisions 
made  as  to  Judgments  from  tbe  courts  of  other 
Btates  of  the  Union  should  be  applied  to 
foreign  Judgments.  The  court,  after  quoting 
freely  from  Juitiix  Story  io  favor  of  tlie  abso- 
lute conclusiveness  of  ine  foreign  Judgprneota, 
exrept  In  cases  in  which  the  court  which  pro- 
nounced the  judgment  had  not  due  Jurisdic- 
tion of  tbe  case  and  of  tbe  dcfendHut,  or  tbe 
Eroceedlo);  waa  in  fraud  or  founded  io  palpa- 
le  mistake  or  irregularity,  or  had  by  the  Mw 
of  rei  judicata,  approves  bis  views  as  emi- 
nently correct  and  most  in  harmony  with  sound 
principles  and  the  best  considered  caaea.  The 
court  in  tbe  same  opinion  quotes  from  Jvtliot 
Slorv.  Bod  says: 

"tlolding  that  the  judgment  was  only  to  be 
regarded  as  prima  facie  evidence  for  tbe  plain- 
tiff," he  correctly  says,  "would  be  a  piere  de- 
lusion if  the  defendant  might  still  question  It 
bf  opening  all  or  any  of  the  original  merits  on 
bis  side;  for  under  such  circumstances  It  would 
be  equivalent  to  grnnting  a  new  Irisl." 

If  the  action  of  the  court  of  original  Juris- 
diction, having  tbe  parties  and  the  subject 
matter  properly  before  it.  Is  to  be  reviewed 
and  its  judgment  to  be  treated  as  only  prima 
facie  evidence  for  the  judgment  creditor,  in 
what  class  of  caries  is  the  court  of  second  or 
third  tefiort  Io  go  behind  the  original  judgment 


and  re-t^  the  case  on  its  merits  f  la  H  U>  do  so 
where,  to  Its  opinion,  the  court  of  original 
jurisdiction  was  not  one  of  equal  learning  or  of 
equal  raok,  or  where  tbe  judgment  debtor, 
tbrou^  want  of  diligence,  or  because  of  the 
lack  of  zeal  or  ability  of  bis  counsel,  did  not 
secure  as  full  and  intelligent  an  examination  of 
his  defense  as  be  should  have  had?  If  the 
original  judgment  la  to  be  reviewed  for  any 
reasons  other  than  for  fraud  and  for  want 
of  jurisdiction,  where  is  the  boundary  line  of 
the  reviewing  court  to  beflsedf  Mr.  Justieg 
Woodbury,  In  his  opinion  in  the  case  dted  by 
defendant's  counsel,  opens  the  door  as  wide  aa 
possible  and  authorizes  tbe  court  to  explore 
the  whole  fleld  covered  by  tbe  issues  made  in 
the  original  suil,  and  to  review  its  proceedings 
upon  aTloraoyoneof  tbe  issues  there  made  and 
not  fully  considered,  whether  by  accident  or 
mistake,  or  for  any  excusable  cause.  I  caouot 
approve  Bucb  doctrine.  It  wonJd  destroy  (he 
force  and  efTect  of  judicial  proceedings  and 
make  the  judgments  of  a  foreign  tribunal,  no 
matter  how  high  its  rank  or  how  binding  ita 
decisions  withio  its  own  Jurisdiction,  of  little 
greater  effect  than  tbe  oridnol  contract  or 
promise  sued  upon.  I  thins  the  doctrine  as 
maintained  by  the  later  English  and  American 
cases,  to  which  reference  has  been  made,  has 
advanced  the  eouris  one  atage  in  the  progress 
of  simplifying  tbe  administration  of  Jusiice. 
It  Is  important  tbat  there  should  be  a  limita- 
tion to  litigation,  and  that  parties,  as  to  mat- 
ters upon  wbich  tbey  had  a  full  hearing  in  the 
court  of  original  and  competent  jurisdictioo, 
should  not  t>e  permitted  to  open  and  re  try 
issues  once  fairly  determined  whenever  and 
wherever  tbey  have  an  opportunity  to  do  so, 
by  defending  against  judgments  reudered  in  a 
foreign  country  (o  which  they  were  properly 
made  parties.  I  am  therefore  of  the  opinion 
tbat  the  judgment  set  out  in  the  amended  peti- 
in  tbis  case  has  the  same  force  and  effect 
Judgroeot  of  a  court  of  rompetent  jurla- 
diction  in  one  of  tbe  Stales  of  this  Union,  and 
Is  conclusive  a^inst  the  defendant  of  tbe  mat- 
ters therein  adjudged. 

Tht  demurrer  to  Iho  anmear  Kid  tiertfort  1« 
atloaed. 

Ja«kaon,  J,,  ooncQin 


OEORQIA  SUPSEME  COURT. 


Joseph  D.  WEED  et  al 


Jeottobe  taxed"  lavIolBted  bran  ontlnanoe  Im- 
poslDP  a  tax  of  E  1-8  per  cent  no  real  eetate,  3-U^ 
per  ooot  on  bank  stock  anil  l-S  per  cent  upoQ  all 
other  personal  propertr. 


ERROR  to  tbe  Superior  Court  for  Chatham 
County  to  review  a  judgment  enjoining  tbe 

collection  of  certain  .taxes.    Agirnud. 


Hon Tuzollun  ad  valorem;  otnuClCutfinulI  p 


ime  States  require  prop- 
ertr  to  be  (axed  In  proportion  to  Its  value:  but  this 
doc9  notaHeut  the  power  of  the  Legislature  to  Im- 
pose Indirect  tjiies  on  pHisooB,  or  on  business  pup- 
auiU.oroDthefrsnclilaesoIoan>OTstlons.  IBeatr, 
e  L.  R.  A. 


Taxn.  SM;  Mobile  T.  Danran,  <S  Ala.  810;  HoUte  v. 
Roral  Street  B.  Co.  Id.  3Z£;  O'Kane  v.  Treat,  »  TU. 
S5T!  People  v.  Thurber.  18  £U.  S51;  St  louta  v,  Qroen, 
T  Ho.  App.  ua:  CnHicer  v.  Allen,  8  Uo.  App.  IM. 

Onder  such  a  constitutional  provblon  clie  asseaaor 
must  aacertalQ  values  In  the  maiuiar  provided  by 
law.   Hrsttv.  Allen.  HCaLHa. 


Matok  ov  SATunrAB  v.  Wemeu 


371 


Tbe taeUt tafBdentlTsppear  In  the  opinloii. 
Mtur*.  ChlBhoIn.lIrwlii  ADnBiB^on, 

for  plaintiffs  JQ  error: 

The  Constitution  or  IB6S  provided  tbat  "laz- 
■tioD  on  property  ahall  be  ad  valorem  only  and 
imiform  on  all  epecles  of  pTopert;  taxed. 

Art.  1,  %  37. 

DiscrimlDation  In  rstea  of  taxation  wu  per- 
minible  uoder  tbat  Connltution. 

Wilton  T.  Augusta  FaOory,  44  Oa.  888;  Ait- 
ipula  T.  Auffu*ta  Nat.  Bank,  47  Qa.  668;  W<rr- 
ingv.  Bavmnah,  60  Q«,  97. 

Faragrapti  I  of  g  11  of  art.  7  of  tbe  Georgia 
CoDitiiution  of  1B7T  was  adopted  substantially 
from  an.  B,  §  1,  of  the  Constitution  of  Peonayl- 


nia  within  their  respective  territorial  limits,  to 
•narate  property  iDlo  daises  and  to  Impose 
dlifprcnt  rates  of  taialion  tbereon,  was  settled 
bT  the  highest  court  of  that  State  before  tbe 
idoptioo  into  tbe  Qeorgia  Constitution  of  this 
clause  of  the  Peonsylvanla  ConstituIloD. 

See  Kittaaning  Coat  Uo.  t.  Gom.  79  Pa.  100; 
Souv't  Ca»«,81»Pa.  211;  Germania  L.  liu.  Oo. 
T.  Own.  85  Pa.  BIB;  Northampton  County  t. 
Ltliigh  Goal  A  Nat.  Co.  75  Pa.  484. 

When  in  the  CoDstitutloo  of  one  State  a  pro- 
Tlsion  conialned  In  tbe  ConstitutioQ  of  aaotlier 
Sraie.  where  it  has  received  a  settled  Judicial 
interpretation,  is  adopted,  that  interpretation 
ia  deemed  to  be  adopted  witb  iL 

Eodlich,  Interpretation  of  Statutes,  §  G80; 
Piople  V,  Coleman,  4  CaL  46.  60  Am.  Dec.  582; 
Cooley,  iltonst.  Lim.  64.  See  also  Qm.  v.  D«io- 
wiTi  Div.  Omal  a>.  2  L.  a  A.  TB8,  133  Pa. 
5M. 

It  has  loDg  betn  the  settled  polity  and  prac- 


tice In  this  State  to  divide  properly  Into  classes 
for  the  purpose  of  asMBsing  It  for  taxation. 

This  const  r II cli on  having  been  given  to  tho 
constitutional  provision.  It  has  become  a  settled 
rule  of  properly;  and  in  such  case  it  is  belter 
to  let  it  stand,  although  subsequent  exprricnc« 
msy  have  satisfled  rncmbers  at  this  court  that 

Endlich,  Interpretation  of  Statutes,  ^g  857- 
SflO,  863;  Bishop,  Wrillen  Law,  g  104,  and  casea 
cited;  Cooley,  Const.  Lira,  pp,  86,  66, 

Meitrt.  O'Connor  4b  O'Byrna,  for  ds- 
fendants  In  error: 

The  only  el  ossification  of  property  relntlvely 
to  tamion  which  Is  made  or  authorized  Is  into 
exempt  properly  and  property  subject  to  ba 
taxed;  and  taintion  on  all  property  subject  to 
be  taxed  Is  required  to  be  ad  valorem—&it  ia, 
according  to  value.  If  exempt,  It  pays  noth- 
ing; if  subject,  tbe  amount  It  shall  pay  is  meas- 
ured by  multiplying  the  fixed  rate  Into  tba 
BciunI  value. 

Verdery  t.  SummenilU,  83  Gft.  188;  Oi'man 
T.  S-hOoygan.  67  U.  8.  2  Blaek,  515  117  L.  ed. 
808);  Burroughs,  Taxn.  61,  02;  1  Desty,  Taxn. 
105-197:  S  Dillon,  Mun.  Corp.  748-733;  Pint 
Grovt  Twp.  T.  Talentt,  86  U.  8.  19  Wall.  675 
(33  L.  ed.  232);  Cooley,  Taxn.  180. 

SImmona,  J.,  delivered  the  opinion  of  Iht 

Weed  et  al.,  by  petition,  complained  that  tha 
mnrsbal  Of  Savannah  had  levi^  upon  a  lot  ot 
land  belonging  to  them  In  that  City  an  execu- 
tion for  the  four-quarters  tax  due  by  them  upon 
two  lots  of  land,  under  the  tax  ordinance  of  the 
City.  This  ordinance  was  passed  by  tbe  mu- 
nicipal corporation  on  December  23,  1888,  and 


It  doea  not  require  a  unlfonn  method  of  valua- 
CloQ.tntt  onlj  Buoh  reffulatioDa  aa  bIibU  eecur^a 
iost  VBiuatJoT  Of  property,  both  real  and  persomiL 
lAUfavUle  *  N.  A.  R.  Co.  V.  BUIfi.  «<  led.  ISO;  Wfe- 
MoEln  Oent.  K.  Co.  r.  lUylar  Co.  fi£  Wis.  TS;  Jobns- 
taa  T.  Macon,  (B  Qa.  Stfi. 

Sooh  proTlaloa  does  notieqitltethatall  property 
tn  tbe  State  sbaJl  be  taxed,  but  that  any  spe<^  ol 
propCTtr  aeleoted  for  taxation  sbaU  be  taxed  In 
Ptoponloa  to  its  valne.  Blate  v.  North,  27  Mo.  iMi 
Blrattoa  t.  Ootl]n^  18  K.  J.  L.  tBt;  WUUanuon  r. 
MsBSf ,  S  Qratt.  Ml. 

The  .words  ~ousht  tab*  taxed,"  are  to  be  oon- 
Mnied  la  mandatorr.  State  v.  Hannibal  *  BL  J.  B. 
Oo-TSHo-SlftHamUtoa  v.  St.  Louis  Co.  Ct.  IS  Ho. 
»: ».  Louli  r.  Qreen,  1  Ho.  App.  tfB;  Amerloa  LUe 
Amo.  r.  St.  Louis  Do.  tf  Ho.  SU. 

local  swiimiiiiiiils  for  looal  Improvemeals  are 
BM  ''taxes"  sucb  aa  ate  tequired  to  be  aiasned  un- 
der this  provMon.  Vasaer  V,  Qeorae,  IT  HlH.  TIB; 
Wblle  V.  People.  M  DL  <M. 

BtetutoTT'  provisions  whereby  different  olanes  of 
proper^  are  Uated  and  valued  for  taxation  In  and 
hT  dUerent  modes  and  aseuolea  are  not  neoeeu- 
ifly  laooofllot  with  tbiB  provision.  Qerman  Nat. 
^nk  T.  Kimball,  108  U.  B.  Tffi  |»  L.  ed.  IN):  Wago- 
ner T.  LoODiiS.  37  Ohio  St  STL 

'nn  provlsloii  f  n  the  Ohio  Oonstitutlan  ia  that  "all 
property  of  every  deacrlpUon  In  the  State  shall  bo 
■axed  by  a  anlfarm  rule,  and  at  ite  true  value  Id 
money"  (Ohio  Omat.  art.  U,  1 1;  Colnmbiu  Biob. 
^nkv.  HlDes.80hio,l»,  tbe  rale  t>elD)r  more  re- 
•UeUre  on  tbe  power  ot  tbe  LeKW^ture  than  the 
prorUuiMortheVlBeoDefaiOonBUtutlon.  Bee  Wis- 
consin Oeot.  B.  Oo.  r.  I^lor  Oo.Ki  Wta.  ^  Knowt 


The  tax  ordloanoe  of  the  Vfllngeor  SummervUle, 
QeoiKla,  for  the  year  1B9T,  Imposing  « tax  of  )i  of  1 
per  cent  od  oolorem  upon  real  estate  only.  Is  void 
by  reason  of  eonfliot  vlth  theOeorsliiCotigtltiitlon 
In  not  laFing-  the  tax  aA  valnrcm  upon  all  property, 
real  and  personal,  subject  to  be  taxed  within  the 
territorial  llmtta  of  the  authorlt)>  levying  the  tax. 
Verderr  v.  SummervlUe.  l!S  Ga.  1SS. 

AlthouKb  the  power  of  B  munlolpal  oorpoiatloa 
to  tax  li  not  conferred  by  the  North  Carolina  Gon- 
stltutjon.  when  iuob  power  is  eierdsed  the  OoaaH- 
tutlon  compels  the  Caxatlop  of  all  property  therein, 
and  that  It  shall  be  taxed  aooordlDg- to  lU  true  value 
Id  mooey  and  by  a  uniform  rule.  Badmond  T.  Tar- 
bo  ro  (N.  C.)  T  L.  B.  A.  68B. 

Under  the  Constitution  of  North  Cbrollna  all 
property  of  whatever  deeoriptlon.  and  not  merely 
tbat  selected  tor  taxation  by  the  Lesislature.  must 
be  taxed.  Const. art.  T,  IB;  Redmondv.Tarboro  IN, 
0.)  T  L.  B.  A.  fiW. 

The  word  "property"  Ineludea  moneys,  oredlta. 
Investments  and  other  ahoaes  in  aotlon.  Beilmond 
V.  Tarboro,  ranm. 

The  oonstltutlonal  provisions  which  declare  that 
"all  taxea  levied  on  property  shall  be  asaessed  In 
exBOt  proportion  tn  the  value  of  such  property." 
and  Inhibit  the  levyof  "  a  greater  rate  of  taxation 
than  three  fourths  of  1  per  cent  on  the  value  of 
taxable  properly  within  this  State  "  lart  11,  H  1,  i\, 
prescritm  a  rule  and  limit  of  taxation  on  propertr, 
but  do  not  Include  all  the  legitimate  Rubjeda  of 
taxation,  some  of  which  are  not  susceptible  of  d** 
terminate  value.  Western  U.  Teles.  Oo>  t.  Stat* 
Board  of  AteeaameDt. »  Ala.  Ki. 
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OEonorA  SuPREUK  Coubt. 


Imposed  a  tax  of  S(  per  cent  upon  real  estate 
wIthiD  itae  corporate  limils,  and  of  -^  of  1  per 
cent  upon  all  pemonal  properly,  except  shares 
Id  biiDba  and  GaokiogaEBocialioDa,  upon  vhicli 
•  tax  of  only  ^  ot  1  per  cent  was  imposed. 
Tbla  tax  ordinance  the  pelitloaera  alleged  Co  be 
Illegal  and  void,  because  It  violated  the  provis- 
ions of  article  7,  §  2,  par.  1,  of  the  Conatitu- 
tioQ  (Code,  g  S191).  They  piajed,  among 
«ther  tbinga,  that  an  ad  iitUrim  Injunction 
mlsht  iaaue  against  the  municipal  corporation 
and  the  marshal,  eDJoioingthem  from  proceed- 
ing to  enforce  the  collection  of  the  lax  until  the 
final  determination  of  the  cause.  The  defend- 
ants answered,  and  Insisted  that  the  ordinance 
ComplaiQed  of  and  the  execution  mentioned  in 
the  petition  «ere  legal  aod  valid.     I'poo  the 

hearing,  the  trial  Ir-"" -"  "--'-' •'  — 

ThemavoT and  aide 
the  same  as  error. 

The  learned  and  ablecounsel  for  theplaintlff 
Id  error  contended  that  this  Judgment  waa  er- 
roneous, bccunee,  under  the  above  section  of 
the  Conalitution,  the  municipal  authorities  of 
EiHvnnnah  had  Ibe  power  and  authority  to 
clussify  llie  aubjects  of  taxation,  and  to  require 
a  tsx  of  a  different  raic  upon  realty  from  that 
required  by  lliem  on  personal  properly.  They 
alho  contended  that  this  clause  of  the  Conalitu- 
tion was  borrowed  from  the  Constitution  of 
PenoRylTaQia;  that  tbc  construction  put  upon 
it  by  the  courts  of  FennsylvanU  is  blading 
upon  Ibe  courts  of  this  State;  and  that  the  con- 
■tiuction  of  the  Supreme  Court  of  Pennsyl- 
vania is  Ihat,  under  this  clause  of  their  Consti- 
tution, the  Legislature  bos  autliorit;  to  clnssify 
property  so  that  one  species  mav  be  taxed  more 
tlian  another.  We  are  incliued  to  think  that 
if  this  clause  had  been  wholly  borrowed  from 
the  Constitution  of  Pennsylvania,  and  Ibe  Su- 
preme Court  of  that  Htaie  bad  put  Ibis  const 
tion  upon  it  before  it  was  adopted  into 
Constitution,  we  would  be  bounfl 
striiction.  But  we  do 
that  the  clause  under  oonsidcrnlion  was  taken 
wholly  from  the  Pennsylvania  Constitution. 
There  are  qualifying  words  in  the  clause  as  it 
stands  In  our  (Constitution  which  in  our  opin- 
ion prohibit  the  Lef^elature  or  a  municipal 
council  from  clnssifylng  property  as  was  done 
in  this  case,  and  which  render  its  meaning  en- 
tirely different  from  that  of  the  Pennsylvania 
Constitution. 

The  Constitution  of  Pennsylvania  on  tbis 
nibject  Is  as  follows:  "All  taxes  shall  be  uni- 
form upon  the  rame  class  of  subjects,  withiu 
the  icrrilorlal  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected  under 
general  laws."  Our  Constitution  upon  this 
subject  reads  as  follows:  "All  taxation  Bhall  be 
uniform  upon  the  same  class  of  subjects,  acii 
nd  valorem  on  all  property  subject  to  be  taxed, 
within  the  territorisl  limits  of  the  authority 
levying  the  tax,  and  ahall  be  levied  and  cnltcct- 
ed  under  general  laws."  if  our  Constitution 
were  an  exact  copy  of  the  Pennsylvania  Con- 
alitution upon  this  subject,  we  would  tno^t  < — 


Ified,  and  diSerent  rates  of  taxation  put  upon 
It;  but  we  think  that  when  the  framers  of  our 
Conalitution  interjected  into  the  clause  the 
words,  "and  ad  taiorem  on  all  property  subject 
8  L  R  A. 


1  b7  that  c. 


to  be  laxcd."  It  was  tbetr  Intention  that  there 
should  be  no  classlflcation  of  property  so  that 
it  mig-bt  be  taxed  at  different  rates.  Property 
is  not  the  only  subject  of  taxation.  "Every- 
thing to  whicn  the  legislative  power  extends 
may  be  the  subject  of  taxation,  whether  it  be 
person  or  property,  or  pnssesslon,  franchise  or 
privilege,  or  occupation  or  righL"  Cooley, 
Taxn.  IJ. 

We  think  that  tbis  clause  refen  to  aubjecta 
of  taxation  other  than  properly,  and  means 
that  if  one  kind  of  business,  privilese,  fran- 
chise or  light,  etc.,  f*  taxed,  the  tax  shall  be 
uniform  upon  all  of  that  class.  For  Instance, 
if  liquor  dealera  are  taxed,  the  tax  as  to  all 
liquor  dealers  shall  be  uniform;  if  draymea  are 
taxed  for  carrying  on  their  buaioesa,  the  tax 
shall  be  uniform  as  to  all  of  that  class;  or  if 
butchers,  lawyers,  physicians,  dentists  and 
photographers  are  taied,  the  tax  need  not  be 
the  same  upon  all  of  these,  but  ahall  beuniForm 
as  to  each  one  of  these  classes.  Upon  Ibis  sub- 
ject, see  CuUiffy.  Albany,  60  Qa.  BB7:  '^ep- 
perd  T.  Sumter  Cimnty,  Oi  Oa.  S3G;  Davit  v. 
Macon,  64  Oa.  133. 

The  Legislature  or  municipal  fttitboritles  are 
not  boiina  to  tax  any  occupation  or  business 
witblo  their  territorial  limits,  but  when  they 
undertake  to  tax  one  class  of  business  or  occu- 

Eation  the  same  tax  must  be  levied  on  all  mem- 
era  of  that  class.  We  think  the  plaiu  mean- 
ing of  this  clause  of  the  Constitution  is  that  the 
Legislature  or  municipal  authorities  may  class- 
ify all  subjects  of  taxation,  and  make  ibe  tax 
uniform  on  each  class.  They  can  tax  these 
classes  or  not,  oa  they  see  proper.  They  can 
tax  oue  class  and  exempt  tbe  otoers;  but  when 
they  do  tax  a  particular  class,  tbe  rate  must  be 
unuorm  aa  to  all  of  that  clasa.  When,  how- 
ever, tbey  come  to  deal  with  property,  a  differ- 
ent rule  prevails.  If  property  is  taxed,  all  of 
it  must  be  taxed  except  that  exempted  in  tbe 
Conatitulion.  The  Legislature  or  municipal 
authorities  can  make  no  exemption  as  tu  prop- 
erty; It  must  be  taxed,  and  taxed  actutrding  to 
lis  value.  Though  property  Is  a  subject  of 
taxation,  tbe  Conslltution  treata  It  as  but  one 
subject,  and  prescribes  tbe  rule  of  uniformity 
as  to  it  by  saying  that  all  of  it  subject  to  be 
taxed  shiUl  be  taxed  ad  valorem.  And  If  It 
must  be  taxed,  and  txxed  according  to  its  value, 
we  cannot  see  how  It  can  be  classifled  anew. 
and  one  rate  put  upon  real  eslate,  a  lower  rate 
upon  personal  property  geueially,  and  a  still 
lower  rate  upon  shares  in  banks  and  banking 
associations.  If  one  man  bas  a  thousand  dol- 
lars worth  of  persona!  property,  and  another  a 
thousand  dollars  worth  of  real  estate,  and  an- 
other a  thousand  dollars  worth  of  shares  in  a 
banking  company.  It  must  bear  tbe  same  rate 
of  taxation,  elach  must  bear  the  same  burden 
In  support  of  tbe  government  which  protects 
tbe  owtier  and  his  property.  This  rule  is  equi- 
table and  just  to  all  parties,  and  tbe  rule  pre- 
scril)ed  by  the  ordinance  of  the  City  of  Savan- 
nah is,  In  our  opinion.  Inequitable  and  unjust. 
Under  that  ordinance  a  man  whoowns  a  thou 
sand  dollars  worth  of  real  estate  has  to  pay  for 
tbe  support  of  the  government  $21.35,  the  man 
who  owns  a  thousand  dollars  wortli  of  personal 
property  other  than  bank  stock  baa  to  pay  (5. 
and  the  man  who  owns  ■  thoaniid  dollars 
worth  of  bank  stock  bas  to  pay  onlj  98>    !■> 


;,  Cookie 


Wrodobt  Iboh  Ranox  Ga  t.  Johnson. 
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am  Jadgment,  the  words,  "ad  vahrem  o 


e  CoDStitutioQ  tor  tbe  eipieat 
purpose  of  prohibiiing  auch  unjiut  and  unequitl 
taxation  as  this,  we  adopt  io  tbls  decision 
tbst  part  of  the  opt&lon  of  Ihe  chief  Justice  in 
the  case  of  Verdrry  v.  BummnTvilU,  82  Qa.  188, 
which  treat*  of  Ibe  proper  construction  of  this 
clause  of  our  Con»tIiutioa,  and  for  the  reasons 
we  have  giveo  above,  and  the  reasons  assigned 
In  that  opinion,  we  affirm  [h«  Judgment  of  the 
court  below.  We  express  no  opluion  as  to  in- 
junction being  tbe  proper  remedy  in  a  case  like 
this,  as  tbe  point  was  not  made,  and  we  were 
requested  to  afflnn  this  Judgment  If  we  decid- 
ed that  th«  const! luiional  question  made  wu 
•gainst  the  plaintiff  in  ernu, 
JudgtMnt  firmed. 


*1.  Onlr  tlM  perM>D  who  itinerate*  tar 
tnullnc  porpoaea  ta  m,  peddler.  Hti  em- 
l^oyer.  tboush  cxmlnir  the  good*,  team  and  vabl- 
ole,lsnotrequLred  to  obtain  a  lloeoBe.  norsubjaot 
to  unj  penalty  or  foilettura  for  falllOK  to  do  lo. 

C  One  whoee  Toea.tion  ia  to  go  ft-oaa 

•Head  notaa  ti7  Sveowixt,  Ch.  J. 


plaev  to  pla«e  wltb  ■  rample  itora  canted 

upon  a  wat^Hi,  eiUblt  the  aample  and  prooura 
which  bla  eoiplofer  atterwards  tUIS  bj 
~  ttaroush  other  asoola  the  alovea  bo 
omeieo,  u  a  peddler,  wltbln  the  mannlog'  or  tha 
Oode  of  Seorsla.  But  cbousli  a  peddler.  If  he  la 
a  oltlien  and  r«aidentof  VlrirlDta,  and  tbe  orden 
he  sollolta  and  proourea  are  for  itovBS  beloDslDn 
to  a  HtMOuil  oorporatlon,  wtalob  the  latter  bold* 
Id  XInourl,  and  keepa  there  until  ther  are  thua 
ordered,  be  la  protected  br  tbe  Conatilutlon  of 
tha  United  Stntee.  aa  Utel;  ooastrued  br  the  ni- 
preme  court,  a^lnaC  the  provisions  ol  the  Code 
requiring  B  license  to  peddle,  and  declodnff  a 
forfeiture  for  not  proourinjr  such  license. 
1.  The  parto  of  the  record  epedfled  !■ 
the  bUl  of  axoeptlona  twins  aa  follows, 
"Tbe  peUtlMi  and  ezhtbtt  thereto  attachaO, 
marked  'A.'  and  tbe  aniwn  of  tbe  defeodanla."— 
field,  that  tbe  writ  of  error  oovers  nothing  else, 
and  that  an  aSdavlt  varifTlnB  the  petlUon.  an 
■oknowledvmMit  of  aervloa  on  the  petition,  an 
order  of  th|  judge  appointing  a  time  and  plaoa 
for hearlngthe application  foTlnJunotlon, and  a 
flnal  order  den^g-  the  tnjunetioii,  are  not  In- 
oluded  In  tbespeolDiiatlon,  and  that  the  clerk  had 
no  warrant  or  anthorlt;  (or  Inoorporstlng  theae 
thingslntalaoertlfled  bansDrlpt.  These  suparflu. 
I  wholly  Immaterial  lo  tbs  errora 


(April  i.  IBBIU 


ERROR  to  the  Superior  Court  for  Floyd 
Counter  to  review  a  judgment  in  favor  of 
defendants  In  an  action  brought  to  enjoin  tbe 
enforcement  of  an  execution  and  to  lure  lh« 
same  canceled,     Beaaned. 


NOTK.— Howfunr  and  peddtcn  de^nsd. 

An r  method  of  uUing  goods,  warea  or  merohaa- 
4heb7  oulcrr  on  tbe  itreeta  or  publlo  places  of  the 
dty.  or  bj  attraoting  persons  to  purchsse  goods  bj 
phuanls  or  Blsnals,  or  b;  gotnir  from  house  to 
house,  selUng,  or  ottering  goods  tor  sale,  at  retail, 
Wbetbcr  theicoods  be  carried  nlong  for  delivery 
pnaently.  or  whether  the  sales  at«  made  for  future 
dehverr.  oonsUtules  the  person  ao  lellliig  a  hawker 
or  peddler,  within  tha  meaning  of  Rev.  8tat.  1881. 
iaiOt.subd.%  GraSlr  *.  BuahvUIa,  S  Weat.  Hep. 
•SS,  107  Ind.  EOL 

A  poBon  selling  gooda  from  door  to  door  as  an 
agent  of  the  maiiuf aotureis  at  a  salarr,  with  no 
peraonal  Inlercet  In  the  gooda  or  their  proceeds.  Is 
a  peddl«'.  within  the  meaning  of  tbe  Fonnsrlvanla 
Act  problbitliig  peddling  In  Schuylkill  County.  See 
maU  Ui  Com.  v.  Gardner  iPa.)  T  L.  B.  A.  MS. 

Tbe  right  of  "acquiring,  possessing  sod  proteot- 
*igr  property."  given  by  the  PeonsylVBofa  Coostl- 
tutino,  doea  not  Include  tbe  right  to  sell  goods  as  a 
peddler,  when  that  is  prohibited  by  statute.    llAd. 

A  peddle  Is  an  Itloenuit  Individual.  ordlOHrlly 
without  local  habitation  or  place  of  bualneaa.  who 
trevela  at>out  the  oountry  cBirying  oommodltles 
tor  sale.   Davenport  v.  Rice,  7B  Iowa.  Tt 

Under  the  am^ndsd  Statutes  of  Alabama  the 
phrase  "peddlen  of  medicines  or  other  articles  of 
like  rbaiactur''  does  not  loclude  a  vendor  of  mod- 
fdoes  renting  a  vacant  lot  In  a  city  aod  erecting  a 
tent  thereon.  andsclMng  medicines  without  soUcl- 
tatloB  or  delivery  outside  the  teat.  Bandolph  t. 
TellowBtona  Kit.  83  Ala.  4TL 

Ods  who  froes  about  repairing  and  erecting 
Ibthtnlns-rods  for  people  who  employ  bim,  and 
tumlsliea  the  iii  mmiij  material  to  do  It,  but  sells 
•othlns  thai  he  does  not  afflz  to  tbe  house,  Is  not  a 
peddter  within  the  meaning  o(  tbe  Qeorgia  Code. 
Evil  V.  ThTMher.  »  Oa.  811. 

•  L.RA. 


Taking  orders  for  gooda  to  be  mannfaotured  li 

not  peddling:  neither  Is  the  sale,  by  the  p.iaoa 
taking  such  orders,  of  a  few  anlcles  In  a  law  oOloe 
where  there  Is  no  evldeuos  of  any  offer  to  sell  la 
any  other  place.  Bpencer  v.  Wbltlng.M  Iowa,  STB. 
One  who  solicits  orders  for  h  local  firm  on  sam- 
plea  Is  not  a  peddler.   Davenport  T..aioe,  supra. 

Feddi«r's  Vevmm. 

An  ordtnanoe  "to  tloenaa  bawkeia,  peddlera  aitd 
auctioneers"  Is  not  Invalid  on  the  ground  that  It 
delegates  to  the  licensee  the  powerto  determine 
the  time  for  which  the  lloense  shall  be  granted. 
State  V.  Bedmon  iMlno.)  May  T,  1890, 

Nor  Is  an  ordlnanoe  Invalid,  on  thegronnd  that 
It  delegates  to  the  village  recorder  the  ministerial 
or  olerloal  act  of  Inulng  It  when  It  has  been  grant- 
ed by  theoouDDlli  nor  on  tbe  ground  that  tbs 
lloense  fee,  which  la  flzad  at  IS  per  day.  Is  eioea- 
■ITB.    fbld. 

Wbere  a  tax  wss  levied  on  a  Arm  tor  peddling 
out  docks,  cooking  itovea  or  rangea  over  tba 
county.  It  can  tM  ooUeoted  but  onoe,  and  the  num- 
t>er  of  aa:enta,  wngoncra  or  teamstoa  employed  la 
discretionary.    Bx  ports  BuUn,  fU  Tex.  App.  SOL 

An  ordlnanoe  requiring  hawken  or  peddlera  not 
resldenis  of  the  city  to  take  out  a  license  tor  the 
sale  of  goods  not  the  growth  or  manufacture  Of 
tbecouoty  Is  void.  Qralfty  v.  BushvUle.  i  West. 
Bep.  8S8.  IDT  Ind.  101 

The  provision  of  tite  Panosytvaata  Ant,  which 
discriminates  In  the  amountof  lloense  for  huck- 
■tera  In  oertatn  oountka,  required  from  resldenis 
andnonraaldenls,  Is  repealed  by  the  Supplementary 
Act  of  Uarch  U,  186T.   Com.  v.  Shaffer,  12«  Pa.  «B. 

Lloense  to  bawkera  and  peddlera,  see  «Ml*  te 
State  T.  Blobarda  (W.  Taj  •  L.  B.  A.  TU. 


Ogle 


See  also  SI^R-ii.  328;  10L.R.  A.   3S7;  11  L.  R.  A.  219;  20  T...  R.  A.  430;  21  L, 


Obokoia  Scfrfsib  Cdubt. 


Afb., 


tloD,  m&de  the  toll  owing  alTegaci 

"The  Bulge  Compan;  msnufHCturM  and 
Bells  ranges  made  for  cooking  purposes  st  the 
Company'B  works  in  Bt.  Louis,  and  sold  by 
tlieit  agents,  by  samples  tbrougbouttbe  Untied 
Stales,  in  tbe  following  manner:  The  Company 
furnishes  each  agent  a  team  and  wagon  and  a 
■ample  lan^,  wilb  which  the  agent  travels 
over  the  territory  allotted  to  bim,  and,  by  ex- 
hibiting the  sample,  takes  orders,  fix  the  Com- 
pany, h>r  the  purchase  of  such  ranees  from 
peiwne  desiring  lobuj,  and  transmits  tae  orders 
to  the  luperinlendcnt  of  tbe  Company  at  bis 
headquarters,  which  are  sometimes  in  auch  ler 
ritoiy,  and  sometimes  in  anolber  Slaie;  aod  the 
Company  thereupon,  from  its  home  office  and 
place  of  busineas,  fllla  the  orders^hrough  tbe 
■uperiolendent,  nod  delivers  tbe  ranges  as  the 
ordera  are  taken.  But  in  no  case  do  the  agents 
■etl  or  deliver  the  sample  ranges  intrusled  to 
them.  Tbe  Company  has  no  pliceof  business 
in  Georgia.  Kanges  are  sometimes  stored  in 
warehouses,  after  ibej  are  sold  by  sample,  un- 
til delivered  to  tbe  purchasen.  On  February 
G,  IBBO,  tbe  Range  Company  furnished  Lee 
with  two  mules  and  a  wagon  and  aample  ranee, 
and  be  went  Into  Flojd County  tberenilb,  and 
by  ezhibiiing  tbe  aample,  took  an  order  for  a 
rar^  from  one  of  tbe  citizens  of  tbe  county, 
tnd  forwarded  (his  order  to  the  superiDtendeut 
of  the  Itange  Company  atliome,  and  thereupon 
the  Company  accepted  tbe  order  and  delivered 
tbe  range,  in  tbe  manner  above  atated.  to  the 

Eurchaser.  Tbe  Ordinary  of  Floyd  County, 
Bving  been  informed  of  Uie  facts  and  circum- 
stances  above  stated,  detaanded  both  of  the 


a  license  to  peddle  such  rangesin  Floyd  County, 
and,  when  petitioners  refused  to  pay  tbe  same, 
lasued  eiccutiona  against  them  for  it,  which 
were  levied  by  the  deputy  sheriff  of  Floyd 
Count;  on  tbe  mules,  wagon  aod  sample  range. 
Tbe  Ordinary  alee  issued  an  eicculiun  ngainst 
tbem  for  an  alleged  forfeiture  of  $101),  under 
section  SSS  of  ibe  Code,  and  caused  it  to  be 
levied  on  said  property;  and  the  sheriff,  by 
direction  of  tbe  Ordinary,  bag  also  levied  both 
the  fi.fai.  on  a  trunk  belonging  to  Lee,  and 
Ibresiens  toarrest  Lee  under  said  process  if  tbe 
license  fee  and  forfeiture  are  not  otherwise  col- 
lecled  rrom  pelilioners,  and  from  each  of  Ibem. 
Petitioners  denied  that  they,  or  either  of  them, 
.  are  peddlers  of  stoves  or  ranges,  or  are  liable 
to  take  out  or  to  pay  a  license,  as  peddlers  to 
tbe  Ordinary,  under  said  section  oi  the  Code, 
or  olherwiae,  or  that  they,  or  either  of  tbem, 
are  liable,  on  account  of  tbelr  failure  to  lake 
out  and  pay  for  such  liceoEes,  to  the  forfeiture 
claimed  by  the  Ordinary.  Section  1631  of  the 
Code,  ao  far  as  it  applies  to  them,  and  each  of 
them,  is  unconstitutional.  In  that  It  contra- 
venes, and  ia  repugnant  to,  article  1,  g  S,  par. 
8,  of  the  Conslitutfon  of  the  United  States." 

Petitioners  pray  for  an  Injunction  against 
the  Ordinary  and  eheriff;  that  the  execution 
may  be  canouled;  and  for  general  relief.  At- 
8L.il.  A. 


lached  to  tbe  petition  was  a  copy  of  the  execu- 
tion, and  tbe  levy  tbereon. 

Tbe  defendant  admitted  the  aUesatlona  of 
the  petition  to  be  true,  but  denied  the  coocln- 
sions  drawn  therefrom,  and  alleged  that  the 
petitioners  were  both  peddlers,  and  liable  to  ths 
tax  and  forfeiture. 

Tbe  application  for  temporoiT  Injtinctton 
was  beard  on  the  pleadings,  and  toe  iDjunclion 
prayed  for  was  reitised. 

To  this  decision  petitioners  excepted. 

Mr.  i,  Br»nh»iii,  for  ntainiiffs  In  error: 

TTie  provtsiona  of  the  Code  requiring  ped- 
dlers to  obtain  a  license  are  not  applicable  to 
petitioners. 

Gould  T.  Atlanta,  65  Ga.  885  (e);  Stalt  v. 
Afffe.  83  Ala.  llOi  Ba/hu  *.  &aU.  87  Ala.  144; 
Welton  V.  Mimmiri  61  U.  8. 375  (28  L-  ed.  847); 
RMin»  T.  Shelby  County  Tcuing  ZH*t.  I'M  U. 
S.  4SS  (80  L.  ed.  694);  AiAar  t.  Texat.  tSS  U. 
8.  12B  [S2L.  ed.  aasy.  Ldmipy.  Port  (^ MobiU. 
137  U.  B.  64S  [32  L.  ed.  814). 

Mr.  C.  Thomwell  for  defendants  in  error. 

Blecklej',  Oh.  J,,  delivered  the  opinion  of 
the  court: 
Tbe  facts  aresuf&ctently  stated  in  the  ofSciol 

1.  The  provisions  of  tbe  Code  under  which 
tbe  Ordinary  proceeded  furnished  no  warrant 
or  authority  for  issuing  an  execution  against 
the  owner  of  goods  bec.iusc  they  are  peddled 
or  sold  by  sample  through  an  itinerant  agent. 
This  question  was  virtoally  ruled  in  Iloiiardr, 
Btid,  61  Ob.  828.  In  that  case  it  waa  held  that 
the  persoD  to  whom  tbe  license  to  peddle  is  to 
be  grouted  ia  be  who  travels  and  vends  tbe 
"onda,  and  that  a  proceea  issued  under  section 
686  of  tbe  Code  against  others  on  the  ground 
that  they,  by  their  agent,  peddled,  etc. ,  without 
aliceose,  la  upon  its  face  illegal  imd  void.  That 
case  governs  tbia,  in  so  fur  as  the  nonresident 
coiporation  is  concerned.  A  corporation  can- 
not be  a  peddler,  or  obtain  license  to  peddle, 
under  the  laws  of  this  State.  Ho  one  can  ob- 
tain such  license  who  cannot  be  sworn,  for 
every  peddler  hat  to  take  ao  oath.  Code, 
81634. 

Every  Itinerant  trader  by  sample  U  treated 
as  a  peddler.    Id.  ^  16SI. 

The  itinerant  trader  is  lire  person  who  actu- 
ally travels,  or  passes  from  pl]ice  to  place,  for 
the  purpose  of  Iradioj;  bv  sample  or  otherwise. 
Within  the  seuse  and  meaning  of  the  Code, 
when  one  adopls  that  vocntion,  and  pursues  it, 
be  becomes  a  peddler,  and  by  that  nuine  or  de- 
scription is  to  be  licensed.  Ooitld  r.  Atlanta, 
55  Qa.  688. 

The  execution  Issued  In  tbe  present  caae  al- 
leges peddlinc  and  selling  as  peddlers,  without 
first  obtninin^  license  to  peddle,  and  without 
paying  the  charges  fixed  bv  section  539  of  the 
Code,  which  section  prescnhes  a  charge  of  (50 
for  a  license  to  peddle.  Tbe  execution  is  for 
the  collection  of  (100  as  b  forfeiture;  aod  Ibe 
law  declaring  the  forfeiture  is  fouod  in  aeclioa 
583  of  tbe  Code,  under  which  section  Ihe  per. 
son  who  incurs  it  Is  one  who  peddles  without 
first  obtaining  a  license  to  do  so.  From  what 
we  have  said.  It  follows  concluaively  that  thi» 
eiecutioo  could  not  rightfully  tw  enforced 
■gainst  the  Wrotigbt  Iron  Runge  Company. 


Foot  Natiomu.  Bask  t.  CAKBOUk 
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Indeed,  u  to  tbat  coiporatloo,  H  wai  and  ti  an 
nttei  nullitj. 

2.  TbeneztquestionrelatestotbeTalidttyof 
Uie  execution  as  agaiasC  Lee,  the  person  who 
aciuallv  itiDerated,  and  eibibilea  a  sample 
■tore,  lor  the  purpow  of  obtaining  orders  io  be- 
half of  the  corporation  for  alovea  manufactured 
in  the  Stale  of  Missouri,  and  to  be  forwarded 
from  thence  tn  tbis  Slate  in  Ailing  orders  soob- 
lained.  Lee  Is  a  cllizea  and  residcDl  of  Tlr- 
gioia,  and  plies  his  vocation  In  Georgia  lo  ob- 
laio  ordera  for  goods  manufactured  tn  Missouri, 
and  not  brought  witbin  this  Slate  until  after 
ordered  through  him  bv  purchasers,  or  those 
desiring  to  purchase.  Xa  he  carries  bis  sam- 
ple store  from  place  to  place  upon  a  wagon 
arawn  by  mules,  and  exhibits  the  same  as  a 
means  of  trading,  or  Inducing  offers  to  trade. 
he  is  doubtless  a  peddler,  wilbln  the  true  senae 
and  meaning  of  tbe  Code. 

Section  1^31  reads  as  follows:  "Every  ped- 
dler or  itinerant  trader,  by  sample  or  other- 
wise, mustapplylothe  ordinary  of  each  county 
where  he  may  desire  to  trade  for  a  license, 
wbicta  shall  be  granted  to  him  on  the  terms 
said  ordinary  has  or  may  impoee.  They  are 
aulfaorized  to  impose  such  tai  as  tbey  may 
deem  advisable,  to  be  used  for  county  purposes. 
The  license  extends  only  to  the  limits  of  the 

Section  1635  requires  a  license  for  every 
wagon  or  other  vehicle  employed  or  used  fn 
vending  such  goods,  wares  or  merchandise. 

Section  53S  is  as  follows:  "If  any  person,  ex- 
cept a  disabled  soldier  of  this  State,  peddles, 
without  first  obtaining  such  license,  in  counties 
wbere  the  ordinaries  lake  no  action  regulaliug 
peddling,  he  forfeits  totlie  county  |100  for  the 
first  act  of  peddling,  and  for  each  month  there- 
after $95  more." 

We  should  Fonsider  these  provisions  decisive 
of  the  case  as  to  Lee,  could  they  be  held 
GonstilulioDal  in  their  application  to  him,  and 
the  business  in  which  he  is  engaged.  But  this 
cannot  be  held  conaisiently  with  the  decisions 


of  tbe  Supreme  Court  of  the  United  States  In 
noMiu  V.  SAelb]/  (Jaunty  Turing  DiH.,  120  U. 
S.  4B9  (SO  L.  ed.  664],  and  At/ter  v.  Texas,  139 
n.  S.  189  [88  L.  ed.  868].  These  cases  rula 
tbat  statutes  of  Tennessee  and  Texas,  not  mora 
obnoxious  than  our  own  U>  the  interstate  com- 
merce clause  of  tbe  Constitution  of  the  United 
Slates,  are  void,  for  their  conflict  with  thaL 
Constitution,  In  so  far  as  they  extend  to  so- 
licitinf^  orders,  and  making  sales,  by  and  for 
nonresidents  of  the  State  wiuiin  which  tbe  busi- 
ness required  to  l>e  licensed  is  transacted.  After 
full  examination  we  can  have  no  doubt  that 
these  decisions  applj  to  the  present  case,  and 
control  it.  This  bemg  so,  the  matter  admil« 
of  no  further  dfscufttlon  at  our  bands.  After 
tbe  State  bas  yielded  to  the  federal  army,  it 
can  very  well  afford  to  yield  to  tbe  federal 

Sliciary.  Our  sister  States,  Alabama  and 
uislana,  have  so  done.  Slat«  v.  Agee,  83 
Ala.  110;  Sinmont  Hardwire  Co.  r,  IteQvirt, 
89  La.  Ann.  B48. 

Thedoctrinaof  civequaUtyandco-ofdinatioii 
between  tbe  Supreme  Court  of  Georgia  and  ttio 
Supreme  Court  of  tbe  United  States,  so  vigor- 
ously announced  by  Bcnning,  J.,  In  Padeiford 
V.  SasannaA,  14  Oa.  486,  regarded  now  from  a 
practical  standpoint,  seess  visionary.  lis  ap- 
plicntion  to  this  or  any  like  case  would  be  a 
jarring  discord  In  the  harmony  of  the  law. 
Moreover  any  attempt  to  apply  it  effectively 
would  be  no  less  vain  than  dlscordsut  When 
we  know  with  certainty  ibataquestion  arising 
under  the  Constitution  of  the  United  Stales 
bas  been  definitely  decided  by  the  supremo 
court  of  that  government,  it  is  our  duty  to  ac- 
cept the  decision,  for  the  time  being,  as  cor- 
rect, whether  it  coincides  with  our  own  opin- 
ion or  DOl.  Any  failure  of  due  subordinatloa 
on  our  part  womd  be  a  bresch.  raiber  than  ths 
administration,  of  law.  The  judge  of  tbe  supe- 
rior court  erred  in  not  granting  the  lojuDctioik 
prayed  for. 
Judgment  reMrt»(L 


IOWA  SUPREME  COORT. 


FIRST  NATIONAL  BANK  of  Creston 
0.  W.  CiRROLL  and  Wife,  Appti. 

A  gBar&ntr  Oiat  cattle  «f  andther  por- 
■oa  will  sell  In  market  for  four  centa  per 
pound,  made  In  consideration  of  tbe  poTment  of 
(30.  and  an  ajTcement  bj  the  otber  part^  to  pa; 
tbe  Kuarantor  any  ezcen  In  the  selling'  prioe 
above  tour  oenti  per  pound,  la  a  gambling-  con- 
mct. 

(Uar  10,  ISBO.) 

KoTK.— WaKerlag  aontraota,  void.  Bee  fiotti  to 
Spracue  v.  Warren  (Neb.  i  8  L.  B.  A  0T9;  HarveT  V. 
Merrill  (Maa.)  S  L.  U.  A.  SO. 

A  negotiable  note  growlDg'  oat  of  a  wafer  con- 
tract 1*  Invalid  even  In  the  bands  of  an  Innocent 
bolder.  Pnoddr  v.  Amerlctia  Kat.  Bank  ^enn.}  T 
L.&  ATOB. 

•  L.RA. 


APPEAL  by  defendants  from  a  Jndgment  ot 
the  District  Court  for  Union  County  la 
favor  of  plaintiff  In  an  action  to  recover  the 
amount  alleged  to  tw  due  upon  a  promissory 

Statement  by  Orangsr,  J.: 

Action  on  a  promissory  note  for  flBO.  The 
execution  of  the  note  is  admitted,  but  alleged 
to  be  void  t>ecause  given  In  fulSllmenl  of  a 
gambling  contract,  of  which  the  following  is  a 
copy: 

Creston,  Iowa,  December  6,  1888. 

Id  condderatioD  of  $80.00  paid  me  this  day 
by  L.  J.  Cuslck,  I  berebv  guarantee  to  him  that 
the  five  cars  of  cattle  shipped  bv  Cusick  Bros.. 
CD  December  8,  to  Chicago,  shall  sell  in  Chi- 
cago for  four  (4j  cents  per  pound,  and  he  hav. 
ing  a  one-half  interest  in  said  cattle,  I  agree  tc- 


I  am  to  pay  him  the  difference.  If  any,  between 


Iowa  Sutabu  Cosbt. 


Hay, 


litabi 


e  tbey  « 


four  cents.    &ud  diAerence  Ui  be  paid  tu 

on  receipt  of  account  sale,  and,  if  «ald  cattle 
■ell  for  more  than  foui  cenlB,  I  am  to  have  the 
difTereoce.  C.  W.  Carroa 

I  agree  to  pay  C  W.  Carroll  whatever  wld 
caitle  aell  for,  orer  four  cents,  on  my  half  In- 
terest. L.  J.  Cusjck. 

The  aosner  aeta  oat  the  contract  and  con- 
taina  averments  that  ivben  the  contract  waa 
made  the  ratile  ivere  In  traasit  to  the  Chicago 
market!  that  they  were  sold  for  less  than  foui 
cents  per  pound;  and  that  the  note  in  suit  wsi 

g'ven  to  said  Cuslck  to  make  good  to  him  the 
lur  cents  per  pound  for  the  cattle  under  the 
contract,  and  that  there  was  no  other  considera- 
tion for  the  note.  A  demurrer  to  the  answer 
presents  the  queatlou  as  to  the  validlir  of  the 
contract.  The  district  court  Bustalned  the  de- 
aurrer,  and  from  a  Judgment  for  plefntiS  for 
tiic  amount  of  the  note  the  defendants  ap- 
pealed. 

Mtun.  H»zwell  A  LaonArd,  tat  appel- 
lants: 

A  wager  or  bet  Is  a  contract  by  which  two 
or  more  parties  agrqg  that  a  certain  sum  of 
money,  or  other  thing,  shall  be  pnid  or  deliv- 
ered  to  one  of  Lhem  on  Ibe  happening  or  not 
happening  of  an  uncertain  event. 

a  Bou».  L.  DicL  647,  848;  7  Walt,  Act  and 
Def.  S3;  MerdianU  S.  L  A  T.  Co.  r.  QoodntJi, 
76  111.  654. 

Tbe  contract  under  consideration  by  Ita  ex- 
press terms  Is  a  wager  on  the  prospective  price 
of  a  commodity  and  falls  clearly  within  the 
rule  recognized  In  what  might  be  termed  option 
coDiract  cases. 

Bihbee&Simonds.Lawof  the  Produce  Ezch. 
|a07;  OrawfoTd  v.  Bpencer,  1  Am,  St.  Hep..745; 
Lyoru  Firtt  Nat.  Bank  t.  Oikaloota  P.  Co.  66 
Iowa,  46;  Gregory  y.  Wattoiea,  68  Iowa,  711: 
Murraj/  t,  OctifUree,  68  Iowa,  486;  Bigelow  v. 
Bmediet^O  N.  Y.  303;  Lyon  v.  CuOerUon.  88 
Dl.  3H;  Whitende*  T.  Hvnt,  97  Ind.  191. 

Mettn.  KcOill  A  SoIUvmjib,  for  appellee; 

This  contract  shows  that  for  |30  paid  him, 
Cavroll  guaiButeed  Cuslck  that  his  cattle  then 
on  (he  way  to  the  market  would  bring  him 
four  cents  per  pound.  This  does  not  dISer 
from  an  ordinary  Insurance  contract  against 
loss  by  Are, 

Anaeraon,  L.  Diet  Iniuranet,  p.  66S;  May, 
Ins.  %  78;  Barber,  Ids.  g  1;  Addison,  Cont 
Phil.  Am.  ed.  6SS;  Bishop,  Coot  edL  18S7, 
S680. 

GTmxtgvr,  J.,  delivered  the  opinion  of  the 
court; 
Counsel  in  argument  agree  that  the  queatlon 

for  determination  is  whelber  or  not  tbe  contract 
set  out  in  the  answer  is  a  waciering  contract. 
If  so,  the  note  in  suit,  given  as  it  was,  tn  pur- 
suance of  the  contract,  is  void  under  our  hold- 
ings, even  inthebsndsot  IbeplaluliUB.  Tracl- 
tT*  Bank  v.  Altop.  64  Iowa,  97. 

Appellant  likens  this  contract, in  its  purpose 
and  effect,  to  "option  deals,"  vhicb  are  neld 
to  be  gambling  conlTBcIs,  and  void.  Appellee, 
however,  urges,  a*  a  disiincHve  feature,  that 
In  option  deals  there  Is  no  actual  properly  as  a 
basis  for  the  transaction,  aud  no  property  la  iu- 
8  L.a  A. 


tentied  to  be  deUvoea  orrecelved.  while  In  this 
case  tbe  cattle  actually  on  the  way  to  market 
formed  tbe  basis  of  tbe  transaction,  and  iCurgea 
that  bv  tbe  contract  tbe  cattle  were  sold  to 
Carroll,  or,  at  least,  an  Interest  therein.  We 
are  unable  to  find  any  language  In  the  contract 
evinclngsucb  a  purpose.  Cusick  Bros,  shipped 
Ibe  cattle.  Tbej  are  to  sell  the  cattle  In  Chi- 
cago, aud  the  coulraot  In  question  Is  an  eiecti- 
tory  one,  to  be  performed  after  Ibe  cattle  are 
sola.  The  transaction  was  clearly  a  spccutatlvs 
one  as  to  prices.  The  disposition  of  the  caitis 
is  precisely  what  It  would  have  been  bad  tbe 
contract  not  been  made.  Cusick  Bros,  soltl 
the  cattle,  as  they  Intended  to,  for  what  they 
VFOuld  bring  in  the  market,  and  received  the 
pay  therefor;  and  this  woula  have  been  the  sit- 
uation without  the  contract  In  question .  Tbe 
partlea  to  the  contract  dealt  alone  with  what 
would  be  the  market  price  when  the  cattle 
should  arrive  In  Cbicngo.  Tbe  market  price 
represented  the  actual  value  of  the  t^tile.  If 
the  market  price  was  above  tbe  four  cents  per 

Sund,  and  Cusfck  paid  the  excess  to  Carroll, 
rroll  received  something  for  nothing.  If 
tbe  market  price  was  less,  and  Carroll  )wid  to 
Cusick  tbe  difference,  then  Cusick  received 
more  than  tbe  value  of  his  cattle,  or.  In  other 
words,  something  for  nothing,  and  such  t«- 
ceipta  are  tbe  Inspiration  and  soul  of  gambling 
enterprises.  Bnm't  App.,  56  Pa.  394,  gives  tba 
following  definition:  "Anything  which  In- 
duces men  to  risk  their  money  or  property 
without  any  other  hope  of  return  than  to  get 
for  notblnc  any  given  amount  from  another,  !• 
gambling. 

The  same  court.  In  the  case  of  Wavgh  t. 
Beck,  114  Pa.  422,  G  Cent.  Rep.  GM,  used  thU 
language:  "A  transaction  iu  stocks  by  way  of 
margin,  settlement  of  differences  and  payment 
of  gain  or  loss,  wKbont  Intending  to  dellYer 
stocks,  U  a  mere  wager." 

This  transaction  was  clearly  one  In  which 
the  parties  intended  to  pay  the  gain  or  loss  as 
w,  market  price  at  a  future  time  would  require, 
without  Intending  to  deliver  property,  and.  un- 
-.     -    insyVani! 


der  the  rule  given  In  tbe  Penns 


Pa.  2S4),  it  w 


a  wager.    Tbe  n 


a  fnct  that 


traiisocdon  o< 
Parties  may  as  effectually  gamble  with  refer- 
ence to  sctual  property  as  with  reference  to  (be 
prices  of  different  classes  of  property.  The 
cases  do  not  turn  upon  that  point,  but  upon 
the  actual  Intent  of  tbe  parties.  Tomldin  i. 
Cba«n,S9lDwa,  329. 

Appellee  gives  this  illustration  to  show  that 
Carroll  bad  an  interest  in  (he  cattle:  "Suppose 
while  in  transit  the  cattle  had  been  killed  by 
the  DPglie;ence  of  tbe  railroad  company,  aud 
tbe  market  price  on  tbe  day  tb^  should  have 
reached  Chicago  would  have  shown  that  the 
callle  would  have  brought  five  cents  per  pound, 
under  Carroll's  contract  be  would  have  been 
eutitled  to  all  the  cattle  would  have  broujjhl 
ver  four  cents  per  pound;"  and  follows  with 
conclusion  that  Carroll  would  have  had  a 
rigbt  of  action  against  the  railroad  company. 
The  greatest  interest  that  could  beclaimed  un- 
der such  a  state  of  facts  would  be  an  equitable 
lien  for  the  promts  resulting  from  the  contract, 
and  the  mere  fact  that  security  la  specifically 
given  to  aid  agambling  contract  does  notmak* 
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pellee'B  coDCluaioii  aa  to  such  ui  inlereat. 
we  bare  in  BubslsDoe  said,  Ibe  peitlee  did  not 
lotead  KD  excbange  of  tbe  commodity  between 
themselves,  but  t&er  contracted  only  with  ref- 
erence to  wfast  Cuaick  Bros,  would  be  able  to 
Mil  tbe  cattle  for  in  tbe  maiket  on  amval.  It 
was  alone  a  questioD  of  Ka.ln  or  lost,  dependlag 
on  tbe  rotrectneESot  their  judgmeaU  as  to  fut- 
ure prices.  Of  course,  in  actual  Bales,  a  gain 
oi  loss  Is  or  ma;  be  tbe  result  of  a  correct  or 
erToneous  Judgment;  but  tbe  absence  of  a  pur- 
pose to  deal  witb  actual  property  marks  the 
oiBiinction  between  a  legal  and  a  gambling 
contract.  It  will  be  observed  that  the  contract 
apecifiea  that.  In  consideration  of  fBO  paid  by 
Cusick,  Cnrroll  jruaranteed  that  the  catffe 
should  sell  for  f(%T  cents  per  pound,  and  the 
Tolidityof  tbe  contract  Is  urged  becauseof  this 

Siyment  and  of  tbe  guaranlj,  and  tbe  case  is 
hened  to  inaumnce.  If  the  contract  stopped 
with  the  guaranty,  (he  case  might  be  different, 
but  the  use  of  tbe  word  "guaranty,"  and  tbe 
payment  of  tbe  (30,  do  not  devest  the  trans- 
action of  Its  gambling  characteristics  or  pui^ 
pose.  The  word  "guaranty"  can  have  no  other 
effect  thau  an  agreement  to  pay  the  difference, 
and  the  cash  payment,  white  It  might  consti- 
tote  a  consideration  for  a  valid  agreement  to 
make  good  a  Iom,  will  not  cure  or  make  valid 
what  appears  to  be  a  mere  chance  speculatioo 
upon  prices. 

We  tliink  the  DUMei   Caarl  errtd  t'n  tat- 
taiaing  tht  demiirrer,  and  iU  judgmmt  m  r«- 


David  YANNEST 
OiId  FLBUINa. 


1,  A  drmln  made  br  a^olnlii^  propri- 
«tora  across  their  lands  to  oooduot  Xt ' — 


proprietor  without  the  oonsent  of  the  othar  aflflr 
it  haa  been  aoqulmoed  In  br  all  partlea. 
S<  His  WB«ei>toftlialow«r  proprietor  to 
tbe  eonatmotlon  of  a  diteh  on  his  land  to 
oouneot  witb  another  On  (lie  land  of  the  upper 
proprietor  for  tlia  porpoae  of  oarrylngr  off  the 
drainage  of  a  natuial  swala,  havtnr  the  same 
ffeneral  oonise  Is  In  tbe  nature  of  a  lloenBe,whl<di, 
bavliiB  been  aooepted,  and  the  rlirhta  oontened, 
anumed  and  ezerolaed.  and  mooer  and  labor  ex- 
pended In  nUBDOe  UiereoD,  eannot  Im  i«t  aslte 


tbe  draii( 


Daturally  drained  t>r  a  swale  In  wliiob 

,  Is  located,  and  whiob  oarrled  tbem  In 

direction  that  tbe  dnUn  does,  cannot  be 

oouiM  cbanged  bj  the  lower 


NoTK— iFatvml  tataiwml  and  •xri'ttude. 

t^nd  on  a  lower  level  owes  a  natural  servitude 
to  tbat  on  a  higher  level  In  respect  «f  receiving, 
without  clnlm  tor  compematloo  by  the  owner,  tbe 
water  naturally  flowing  down  to  It.  Lord  v.  Oar- 
boo  Iron  Hfg.  Oo.  1  Cfiat.  Rep.  BSB,  4X  K.  J.  Bq.  W, 
FennsTlvoniB  Coal  Oo.  r.  Sanderson,  1  Cent.  Bep. 
W.  m  Pa.  ]«. 

Bverr  owner  of  land  thronsh  wblofa  a  stream  at 
water  Hows  baa  presumptively  a  rUrbt  against  owu- 
ara  of  land  t>elnw  him  to  have  tbe  stream  flow  from 
his  land,  in  its  natural  ehanoel.  unobstructed. 
Buch  ricbt  Is  Infringed  l>7  oonstruotlon  of  a  dam 
below  wlilab  flows  the  stream  back  upon  the  land 
wbloh  natuially  It  would  leav<k  Berlver  r.  Smilh, 
1  Cent.  Rep.  TKB,  100  N.  Y.  m. 

A  peraon  who  putohsaea  a  lower  farm  mart  take 
notloeof  the  rtgblsof  tiieomerof  the  upper  farm 
as  to  drainage.    Bellas  r.  Pardee  (Pa.)  Oet.  1, 1088, 

Wbere  the  normal  Dow  of  surteoe  water  over  the 
ptalniurs  land  waa  bnt  aUgbtly  Increased  by  the 
diversion,  which  eansed  no  damage,  he  cannot  re- 
aonsr.  Jeffen  T.  Jeffera, »  Oont  Sep,  Mt,  W  N.  Y. 
NDl 
SUB  A. 
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CROSS  appeals  from  a  decree  of  the  Dl*- 
triot  Court  for  Uabaska  County  In  an  ac- 
tion brought  to  enjoin  defendant  from  interfer- 
ing with  the  flow  of  water  onto  his  lands  from 
the  adjoining  lands  of  plaintiff,  defendant  ep- 

Eealingfrom  a^i  much  of  tbe  decree  asen joined 
Is  interference  witb  waterflowingin  one  ditch, 
and  plaintiff  appealing  from  so  mucb  of  the 
decree  as  refused  to  enjoin  interference  with 
water  flowing  In  anoUier  ditch.  AMrmtd  on 
d»f»ndanf»  apptal.  Stvtned  m  fiMntif*  ap- 
pool. 

Statement  by  Beek,  J,: 

Action  In  chancery  to  ea  Join  defendant  from 
interfering  with  tbe  fldw  of  water  from  plain* 
tiff's  land  upon  the  adjoining  lands  of  defend- 
ant. There  was  a  decree  granting  part  of  tbe 
relief  prayed  for  by  plain  tiff,  and  refusing  part. 
Both  parties  appeal,— tbe  defendant  first,  and 
be  la  therefore  designated  as  "appellant," 

Metm.  Blanehard  A  Preoton>tor  idaiii- 

dfPr 

£ven  Id  case  there  waa  no  conaideTation  paid 
and  defendant  had  do  iDtereNt  In  the  north 
drain.  If  Uie  lioensor  baa  stood  by  and  has  seen 
the  licenteemakeexpendltnresiD  reliance  upon 
his  licenss,  and  which  will  be  wholly  or  in  great 
part  lost  to  him  If  the  license  should  M  re- 
called, such  facts  are  sufflbient  to  create  an  es- 
toppel in  pau,  which  will  preclude  b}m  from 
"ivoking. 

Swirtt  T.  Suart;  4  Pa.  868;  BurieJe  v.  Sen, 
U  Serg.  3s  B.  247;  Laen  t.  .^m«tt,SS  Pa.  189; 
Oumierland  VaSey  R.  Oo.  v.  MeLanahan,  S9 

PreseripdOE  rtiTht  to  jIoid  itf  voter. 

Rl^bt  to  tbe  artlfiolBl  flow  of  water  through  a 
waterooone  («n  be  acquired  by  pF^acrlptlcn.  Mui^ 
oble  V.  Qites.  !  New  Eag.  Rap.  4as.  T8  Me.  3D0. 

It  can  t>e  acquired  by  twenty  yean  of  adrersa 
user.    Chapel  v.  Bmltii  (Hlob.)  April  U.  ItOO. 

One  who  has  suffered  water  to  flow  through  bla 
land  In  an  artlflclal  channel  for  more  ttiau  twentj 
years  oannot  then  divert  It,  to  the  Injury  of  ripa- 
rian proprietors  above,  who  have  enjoyed  the  ben- 
efltof  IIS  flow  In  such  BTtlflolal  ohanneL  Murchle 
V.  Gates,  lOfM-a. 

The  right  gained  to  flow  water  by  adverse  nser 
muitlrallmltedby  the  extent  of  the  koer.  Chapnl 
V.  Smith,  mpro. 

AtMndonment  of  a  drain,  or  disuse  of  It,  for  any 
time,  breaks  tbe  oootlaullr  of  an  adverse  user,  so 
as  to  prevent  acquiring  a  right  thereby  to  flow  tfaa 
land  ot  another.   iMil. 

Riparian  righto.  See  nets  to  Whitney  v.  VhetJsr 
Cotton  HUta  (BiIaB.)  T  L.  a  A.  818. 

Doctrine  of  damnum  ol'Sgus  iniurta  applied.  Sea 
nets  to  Jordan  r.  Bt.  Paul,  Jl.  *  U.  B.  Oo.  OflODi 
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0«.  881;  Bioadtn  v.  WiUu,  IS  lod  10:  LaTis 
Y.  Miller.  27  Ind.  834;  Wilton  r.  Chalfant.  15 
Ohio.  S48;  BtcitCT-  t.  KfUy.  1  Me.  117;  fluweH 
V.  Hubbard,  68  lU.  886;  Williami  v.  Jtorrit. 
96  U.  B.  444  (SI  L.  ed.  860);  (Hark  t.  eiidden, 
«  Tt.  702. 

The  same  principle  applies  u  tospartf-waU 
which  parties  are  lo  use  in  common. 

Wiekertlian  v.  Orr.  9  Iowa,  253;  Bawmn  T. 
Sea,  4G  Ga.  19;  Rvudl  t.  Hubbard.  SB  Dl.  835; 
(Cimn  T.  BarUnd,  IS  Ark.  S3. 

The  same  principle  applieg  lo  a  waterconrae 
(d  which  both  parties  are  iolercsEed. 

LeFmre  v.  LeFevre,  4  Berg.  &.  R.  841;  Beridc 
T.  Eem,  Kopra;  Williamt  t.  Earl  qf  Jeruy^  1 
Cnig  &  Ph.  93. 

The  mere  "acquiescence  and  consent  of  the 
parties  to  such  arraoKcioents  are  in  Ibe  nature 
of  a  contract  which,  when  fulGlled  by  one 
part;  at  bis  cost  and  chnrge,  must  be  obllgaiory 
upon  both." 

Pralt  T.  LaTnton,  3  Allen,  37G;  Cooley,  Torts, 
809;  Wickeriham  v.  Orr,  6  Iowa.  258;  BeaCt!/ 
T.  Qregory,  17  Iowa,  109;  Anderaon  v.  Simp- 
ton,  21  loWB,  S99;  Harkneu  7.  Burton,  39 
Iowa,  101;  Cook  \.  Chicago,  B.  <£  O.  B.  Co.  40 
Iowa,  451;  JkcoraA  WooUn  Mill  G>.  r.  Qreer, 
49  Iowa,  490;  Kipp  t.  Votnm,  06  Iowa,  63. 

The  vast  Hgricullnral  Interests  of  our  State, 
OS  well  as  the  public  good,  require  that  the  pro- 
frittor  of  the  higher  ground  shall  have  the 
right  to  tile  drain  bis  own  land,  aod  the  owner 
oi  the  lower  land  shall  not  have  the  power 

Srevent  It,  except  to  save  himself  from  great 
amage  or  material  iojuty. 
McCormiek  t.  Horan,  81  N.  T.  86:  Peek  t. 
GoodherUtt,  12  Coot  Rep.  199,  109  K.  Y.  IBO; 
We«t  Cumberland  Iron  Jb  Steel  Co.  y.  Emyon, 
L.  R.  11  Ch.  Div.  783;  Andermm  r.  Henda-eon, 
34  West.  Rep.  109,  124  111.  164. 

Meatri.  Jolin  F.  LKeer,  William  R, 
Xiacer  and  Bolton  ft  VLcCay,  for  defend- 

The  rl^ht  to  coDceulrate  a  flow  of  water  has 
been  denied. 

Cinngilon  t.  MeDonaid,  81  Iowa,  100;  An- 
gell.  Watercourses,  7th  ed.  Sg  108  J,  108  K; 
i^regory  \.  Buth,  7  West.  Rep.  189,  «4  Mich. 
87;  Dickinton,  v.  Wereuter,  7  Allen.  19. 

The  south  ditch  was  not  a  watercourse  but 
■  mere  wash  upDO  defendant's  land.  It  laid 
wfaoU;  upon  defendant's  land,  and  the  surface 
water,  after  heavy  rains,  washed  it  into  a  crev- 
ice or  steep  slougii  such  as  is  familiar  to  oil 
residents  of  Iowa.  To  stop  such  washes,  where 
they  are  small  enoueh  lo  be  controlled,  la  the 
common  effort  of  allgood  farmers,  and  it  seems 
rather  strange  that  the  aid  of  a  court  of  equity 
Is  invoked  to  prevent  ttie  defendant  fiomusini; 
his  land  as  good  farmers  ordinarily  do.  The 
right  of  defendant  to  thus  protect  his  property 
is  not  defeated  even  although  surface  wal^ 
may  be  impeded  In  its  Sow. 

Morrit  V.  OwtmI  Blufi,  87  Iowa,  846; 
Ecard  t.  Dei  Moinet,  62  Iowa,  826;  PhiOipt  v. 
Waitfhotm.  9i  Iowa,  901. 

The  sgraement  as  to  the  north  ditch  ii  of  no 
TsUdlty  under  the  Statute  of  Frauds,  Buch 
coDtracti  must  be  in  writing. 

Angell,  Walercouraes,  7ui   ed.  g  109,  and 
not«, 
8L.R.  A. 


Such  license  is  at  wIU,  only,  revocatdo  at  any 


1  be  land  of  another  can  only 
be  conveyed  by  deed. 
Browne,  Fr.8ded.g38a 

Back,  J! .  delivered  the  opinion  of  the  court; 
.  l.TbepetitioDisintwocounls.  The  first  al- 
leges (hat  plaintiff  owns  160  acres  of  land,  and 
defendant  owns  an  eight-acre  tract  adjacent 
thereto,  on  the  west;  that  for  many  yeara  there 
bos  been  upon  plaintiff's  land  a  natural  drain, 
or  open  ditch,  two  or  three  feet  deep,  being  a 
natural  watercourse,  which  begins  near  the 
center  of  the  tract,  and  runs  in  southwesterly 
direction,  crossing  the  divisi^  ilne  of  defend- 
ant's land  abouttwenly  rods  north  of  the  south- 
west corner  thereof,  and  thence  across  it;  that 
this  drain  or  watercourse  is  the  natural  outlet 
of  the  water  falling  and  accutaulating  upon  a 

Ssrt  of  pisinliff's  land,  and  is  the  natural 
rainage  thereof;  that  the  defendant  dammed 
up  the  drain  at  or  near  its  entrance  upon  de- 
fendant's land,  but  the  dam  was  washed  out 
by  the  floods,  and  defendant  threatens  to  re- 
build it,  and  that  the  water  arrested  in  its  flow 
oS  of  piaintiCF's  land,  and  caused  to  remain 
thereon  bv  the  dam,  would  prove  to  be  asource 
of  great  mjurv  thereto,  which  would  provo 
irreparable  if  the  dam  be  permitted  to  remain. 
The  second  count  alle^  that  plaintiff  and 
defendant,  at  the  time  being  owners  of  their 
respective  tracts  of  land,  entered  into  an  otsl 
aftreement  that  plaintiff  should  cause  an  open 
ditch  lo  be  dug,  other  than  the  one  referred  to 
in  the  first  count,  which  should  run  westerly 
from  the  southwest  part  of  plaintiff's  land,  and 
cross  the  line  of  defendant's  land  about  thirty 
rods  south  of  the  northeast  corner  thereof  and 
should  run  thence  upon  defendant's  land  ac- 
cording lo  lines  and  distauces  set  out  in  the 
petition,  which  need  not  be  repeated  here;  that 
the  parlies  should  unite  in  constructing  tbtl 
ditch,  each  doing  a  part  of  the  worlt,  as  staled 


drain  and  render  it  useless,  which  would 
work  great  injury  to  plaintiff. 

The  defendant,  in  answer  to  the  first  count 
of  the  petition,  after  denying,  generally,  all 
allegations  thereof,  admits  the  existence  of  the 
ditch  described  io  the  first  count  of  the  peti- 
tion, but  alleges  that  it  is  not  a  natnral  water- 
course, but  an  Brtiflcial  ditch.  He  admits  that 
he  obstructed  the  ditch,  but  denies  that  the 
flow  of  the  water  was  thereby  interfered  with, 
and  alleges  thai  plaintiff's  land,  at  the  place  ilk 
question,  is  higher  than  the  defendant's  land; 
that  the  ditch  is  not  necessary  for  the  proper 
drstnage  of  plaintiff's  land,  the  natural  depres- 
sion of  the  land  being  sufficient  therefor;  that 
it  is  his  intention  to  ml  up  the  ditch  on  Itis  own 
land,  but  not  to  obetrucl  the  flow  of  the  water 
upOD  plaintiff's  land;  and  that  the  ditch,  with 
Sleep  banks,  is  an  injury  to  defendant's  land. 

In  answer  to  the  second  count  of  the  peti- 
tion, defendant  admits  that  the  other  ditch — 
the  more  northerly  one — was  dug  at  the  mu- 
tual expense  of  the  parties,  pursuant  to  a  ver- 
bal agreement  made  by  th«  parUea,  which  did 
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Dol  provide  bow  lonf^  It  should  remalo,  but  that 
ii  sfaould  be  tiled  in  the  future,  If  defendaDtso 
required,  and  tbat  tbe  dilch  was  not  dug  iu 
compliauce  tvilh  Ibe  agrFemeot  It  Is  alleged 
tbat  detendact  now  requires  tlie  dilcb  lo  be 
tiled,  one  half  of  the  expense  whereof  he  pro- 
poses to  pay.  Dprcndant,  in  a  cro^-peiilioo, 
pnif a  that  pbintiS  maj  b«  enjoined  from  col- 
lecting the  water  into  the  ditch  described  in 
the  first  count  bj  tile  drains,  and  thereby 
causing  it  to  flow  upon  defendant's  land.  The 
cross-petition  conta'na  allesBlions  In  this  Itin- 
gviage;     "That  defendant's  land  is  lower  than 

SlaiDtiff's,  und  that  the  plaintifT's  surface  Is 
rained  nnturally  upon  defendant's  land,  but 
that  phiinliif  has  no  lawful  right,  bj  drains^, 
to  concentrate  the  under -pound  water  and  to 
cause  it  to  flow  ftom  a  single  point  upon  de- 
fendant's land,  and  that  by  so  doing  he  has 
■Hem  pted  to  impose  upon  defendant's  land  a 
burden  which  it  is  not  required  by  law  b> 
bear."  The  allegations  of  tbe  cross  petition 
nre  denied  by  plaintiff  In  a  proper  pleading. 

Upon  the  final  hearing  on  the  merits,  the 
court  fiiund  the  equities  with  defendant  upon 
tbe  Slat  count  of  the  petition,  which  was  dis- 
missed by  the  decree;  and  upon  the  second 
count  the  equities  were  found  with  plalntifl, 
and  the  relief  prayed  for  thereon  was  granted. 
The  defendant's  cross-petition  was  dismissed. 

2.  The  evidence  and  (he  pleading  show  that 
plainriff's  land  is  tbe  higher,  and  is  naturally 
drained  over  defendant's  laodbj  two  "sloughs," 
aalbey  are  called  in  tbe  pleadings  ("swales"  is 
■  belter  designation),  which  run  from  or 
Uirough  plaintiff's  land  In  and  oyer  defend- 
ant's. Tbere  is  no  other  way  of  carrying  tbe 
surplus  water,  caused  by  snow  and  rains,  oS 
of  and  away  from  plaintiff's  land,  except 
through  these  swales.  They  also  drain  de- 
fendant's land,  which  has  no  other  drainnge. 
The  case  is  not  one  of  w.tter,  which  would  not 
naturally  run  upon  defendant's  land,  being 
diverted  and  brought  there  by  the  unlawful 
acta  of  plaintiff,  but  is  simply  tbe  case  of  the 
Bsturel  drainsge  of  a  tract  of  land  through  tbe 
■walea  prepared  by  nature  for  that  very  pur- 
poae.  The  two  parties  happen  to  own  this 
tract  of  land;  and  tbe  defendant,  the  ownerof 
tbe  servient  estate,  attempts  lo  resist  the  un- 
doubted right  of  plainlifl,  the  owner  of  the 
dominant  estste,  to  have  the  surplus  water  fall- 
ing upon  his  land  conducted  by  nnture'a 
.  waterway  off  of  his  land  to  the  brook,  the 
creek  and  the  river,  the  great  nalural  drains 
of  the  county.  The  ground  of  this  resistance 
la  that  this  water  from  plaintiff's  land  passes 
over  defendant's  farm.  But,  as  (he  water  from 
defendant's  land  must  pass  over  his  neighbors' 
lands  below  him,  which  ere  servient  to  his 
lands,  he  is  attempting  to  Impose  restrictions 
upon  plaintiff  which,  with  (he  same  claim  of 
right,  (ooldbeimposcdupon  biro,  with  equally 
disastroua  results.  It  is  insisted  that  plaintiff 
la  violating  Iha  law  and  rights  ot  defendant  bv 
collecting  the  water — "underground  water. 
It  Is  called  in  defendant's  pleadings— hy  tiles, 
and  conducting  it  to  defendant's  land  at  one 
place,  which,  it  is  claimed,  is  not  permitted  by 
tbe  law.  It  will  be  readily  seen,  upon  a  mo. 
meat's  reflection,  by  one  having  but  a  limited 
acquaimaiice  with  the  subject,  npon  tbe  con- 
tlderatlon  of  tbe  facta  developed  bi  tbe  evi- 
6L.RA. 


dence,  that  there  la  no  difference  between  un- 
derground water,  collected  by  tiling,  and 
surface  water.  Tbeflrst  is  water  which  would 
run  off  in  a  ditch,  were  one  dug,  without 
entering  the  earib.  But  it  Is  permitted  to  enter 
the  earth,  and  is  then,  by  natural  means,  at. 
tracted  and  conducted  to  tbe  tiles,  and  through 
tUem  flows  away.  It  must  be  remembered 
that  the  lands  of  t)oth  parlies  are  used  for  cul- 
tivation with  the  plow. 

The  fact  is  Icnown  by  every  lotellipcnt  ob- 
server who  has  directed  his  eyes  over  tiie  sur- 
face of  our  beautiful  and  fertile  agricultural 
lands,  that  the  swales  are  our  most  productive 
lands,  while  the  sward  of  Che  piidrie  gras-s,  and 
of  other  natumi  irrasECB,  remains  unbroken. 
Tliere  are  no  ditches  or  gutters  in  the  swales. 
Ther.  of  course,  are  of  various  widths,  de- 
pending largelv  upon  tbe  abruptness  and  height 
of  the  little  hills  or  elevations  of  which  they 
constitute  tbe  valleys.  When  the  sward  Is 
broken  by  the  plow,  the  water  from  raina  and 
snows  has  a  tendency  to  seek  a  channel  down 
the  swale,  which  will,  of  course,  be  no  wider 
than  is  required  to  conduct  away  the  surplus 
water  falling  on  the  land  drained  by  the  swale. 
This  channel  will  soon  become  a  ditch  after 
the  sward  Is  broken;  and,  If  left  to  nature,  it 
will  be  sinuous,  directed  by  the  lawsof  nature, 
which  give  all  watercourses  that  character. 
But  the  intelligent  husbandman  will  aid  water 
in  this  regard,  and,  with  his  plow  or  his  shovel 
will  keep  the  ditches  straight.  He  will  not  act 
the  foolish  part  of  attempting  to  do  that  which 
is  impossible,  nantely,  to  keep  the  surplus 
water  flowing  overall  the  surface  of  theswRle; 
for  the  reason  tbat  it  would  prove  impos"ible, 
and,  if  successful,  it  would  cost  him  his  crops, 
and  finally  impoverish  hla  land,  by  causing 
the  fertile  soil  to  be  washed  away. 

In  tbe  caac  before  us,  both  partlea.  If  they 
be  inlelllgent  farmers,  do  this  very  thing. 
Plaintiff,  instead  of  an  open  ditch,  put  in  tile, 
which  subservea  tbe  same  purpose.  Now, 
these  farmers  are  not  diverting  the  water  from 
the  waterway  provided  by  nature.  They  are 
not  seeking  lo  conduct  the  water  contrary  lo 
tbe  course  of  nature,  or  in  a  way  It  did  not 
run  before  the  soil  became  the  i^ropeity  of 
man.  When  the  use  of  tbe  soil  is  chsnged 
from  nature's  husbandry,  the  prodiiclion  of 
grasses  from  meadows  and  pastures,  to  tbe 
cultivation  of  grain  by  means  of  the  plow,  nat- 
ure continues  to  direct  the  water  in  channels. 
The  plaintiff  does  not  conduct  the  water  to  and 
upon  defendant's  land  in  a  manner  differing 
from  that  manner  In  which  it  was  conducted 
before  the  land  was  plowed.  The  manner  in 
each  instance  is  nature's  manner.  Of  course, 
the  manner,  in  one  instance,  under  the  laws  of 
nature,  provides  for  a  ditch;  in  the  other  In- 
stances, the  laws  of  natuie,  under  which  was 
produced  the  sward  of  the  prairie  grass,  dis- 
pense with  a  ditch. 

8.  It  is  shown  by  the  evidence— indeed,  de- 
tendant  himself  so  testifies— that  the  ditch 
referred  to  In  the  first  count  was  made  upon 
defendant's  land,  before  be  owned  it,  hy  the 
farmer  who  then  owned  and  cultivated  the 
land.  It  seems  that  the  defendant's  grantor, 
and  the  plaintiff  or  bis  grantor,  were  in  accord 
in  tbelr  views  as  to  the  ditch,  and  its  course 
ibiough  the  two  tracta  of  land,  and,  either  by 
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ezpreu  agreement  or  by  mutaal  and  illent 
acquiescance  in  the  mauDer  punned  bj  each 
in  the  Improvement,  by  drains,  of  tbclr  re- 
■pectlve  laodB,  agreed  upon  llie  construction  at 
tne  ditch,  and  toe  line  it  shonld  pursue.    Its 

Elace  of  crOBBing  the  diddingllneof  the  lands, 
1  this  manner,  wan  settled.  The  law  will  not 
permit  complaint  to  be  now  made  of  the  loca- 
tion and  meaner  of  constructioo  of  the  ditch, 
after  [t  has  been  acquiesced  In  hy  the  parties. 
The  right  of  the  parties  demands  that  the  ditch 
should  remain  a  aettled  matter.  Qood  bua- 
bandr;  forbids  the  changing  of  ditches.  Their 
permanence  preventa  the  waahiog  away  of  the 
aoil,  as  well  as  avoid*  expenses  u  the  change. 
4.  Upon  the  flrat  count  of  the  petition,  and 
defendant's  croBs-petitlon,  we  reach  the  con- 
clusions.' (1)  that  the  ditch  is  required  bj  the 
best  interest  of  both  proprietors;  (2)  that  the 
mannerol  Ita  construction  is  In  accord  with 
the  uaturel  Sow  of  the  water;  (8)  that  the 
quantity  of  (be  water  has  not  been  Increased, 
and  its  flow  hasnot  been  diverted,  aa  charged; 
(4)  that  the  ditch  was  eaUblished  by  the  acqui- 
escence of  the  proprietors,  and  that  defendant 
threatens  to  Interfere  with,  and  chanfire,  the 
flow  of  Ibe  water,  by  building  and  maintaining 
a  dam  In  the  ditch ;  (G)  that  the  ditch  cannot  be 
dispensed  with,  nor  ila  course  changed,  wlth- 
Otit  the  consent  of  the  parties  interested.  This 
conclusion  is  In  accord  with  tbe  doctrines  of 
LMitgOon  v.  MeDonald,  81  Iowa,  160,  and  Is 


the  second  count  waa  constructed  jointiy  by 
the  parlies,  under  an  oral  agreement  as  to  Its 
_._    p^pIj  p^y  contributing  labor  o 


be  set  aside,  disregarded  and  annulled 
bv  neither  without  the  consent  of  the  other. 
The  assent  of  defendant  to  the  construction  of 
tbe  ditch  on  bU  Uod  U  In  the  nature  of  a  U- 
cense  which,  haTlng  been  accepted  and  th« 
rlghtsconferredMsataed  and  exercised,  cannot 
be  set  aside  or  disregarded.  Earkneu  r.  Bur- 
ton, 89  Iowa,  101;  Oook  t.  Ohitago,  B.  liQ.R. 
Co.  40  Iowa,  4S1;  Andtrmn  t.  Simpion,  21 
Iowa,  Sa9:  Beatty  v.  Oregory,  17  Iowa,  109. 

0.  These  consfdcrationa  lead  us  to  the  con- 
clusion that  tbe  decree  of  the  district  court 
ought  to  be  affirmed  as  to  the  second  count, 
and  aa  U)  the  dismissal  of  defendant's  crosa- 
peiftion,  and  reversed  as  to  the  diamlfsa]  of 
the  first  countof  tbe  petition.  Adecree ought 
to  have  been  entered  granting  tbe  plaintiff  all 
the  relief  prayed  for  in  bis  petiiion,  both  upon 
the  first  and  second  counts,  and  dismissing iha 
cross  petition  of  defendant.  The  cause  wilt 
be  remanded  to  the  court  below  for  such  a  ds- 

Modifled  and  affirmed,  on  dtfendantt  appeal. 

Benened  on  plaintiff"*  appeal. 

Petition  for  rehearing  denied  June  8, 1800^ 


TENHESSEB  BUPREMB  COURT. 


PALMER  et  at.,  AfptK, 
8TATB  OF  TENNESSEE. 


1.   K«iw  texKUob  ci<  a 


nnlawrnl  bosmeas 


188B, 


>n  tbe  bi 


of  sell  Inn 


upon  any  suob  tM«  "In  this  or  aaj  otbar  State.' 
liiat  Aot  does  not  lepea)  Code,  I  18T0,  whlob 
makea  betting  a  miBdemeanor,  Qiir  does  it  en- 
larsetheexemption  tbereFrommadebTllgnor 
bets  upon  a  horse-noe  run  upon  a  licensed  tnok 
wltbln  the  8Uta. 

(VebruuT  tt,  lEBL 


APPEAL  br  defendants  from  a  judgment  of 
the  Criminal  Court  for  Davidson  Uountj 
convicting  them  of  tbe  offense  of  gambling. 


AJ^VMd. 

The  facti 


-'he  facts  are  fully  stated  In  the  opinion. 
MeuTt.  S.  Hill  and  J.  K.  <}aKrlM  for 

appellanis. 
Jfr.    ^    ' 

State. 


.  W.  PioUe,  Atlfi-OM.,  (or  tbtt 


Imrton,  J.,  deliyered  the  opinion  of  thtt 

Appellants  have  been  convicted  of  gambling. 
The  indictment  charged  that  the;  had  bet,  ' 
gamtiled  and  put  to  basard  upon  a  horsft-tac* 
run  upon  a  track  not  authorized  by  this  Slate; 
and,  in  s  second  count,  that  they  bad  enoour 
aged  and  promoted  gambling  upon  races  upon 


Noim— ItizoClon;  I 
Tbept 


It  IlmUML 


«tlon  hj  anr  Btate  la  limited  to 
a.  prapertj  or  bualneoa  within  ita  Jurlsdlo- 
tlon.  Tappan  v.  ICenhanta  Nat.  Bank,  88  U.  B.  IS 
WalLWOiee  Led.  189):  Clevelaiid,P.  &  A.  &  Co.*. 
Pennsylvania  ("Stale  Tax  on  Porei^-beld  Donds"), 
W  C.  o.  15  WalL  800  iBt  L.  ed.  tTBi;  Pittabura,  Ft.  W.  * 
C  B.  Co.  V.  Pemuylraiila.  BZ  C.  B.  U  Wall,  US,  note 
Ol  L.  ed.  18SI. 

In  praperty  tbere  Is  always  present  the  alement 
of  TBlue  aa  the  tiasls  on  wblob  equality  In  taxation 
can  tM  attained  by  the  appUoatlon  of  a  uniform 
rate  on  auoti  Taiues;  but  in  franoblsee.  trades  or 
oooupatioos  time  Is  no  element  of  Talua  In  aom< 
8L.B.A. 


mon;  and  henoetbe  rule  of  equality  la  not  violated 
by  a  taxation  of  tbeee  Bubjeota  by  a  rule  wliloli  la 
uniform  aa  to  eecb  olasa.  Dls.  Op.  Slate  Boanl  o( 
Aisessoiav.  New  Jersey  dent.  B.Co.  1  Cent.  Baa. 
tSB, «  N.  J.  L.  148, 

To  tax  a  merchant  upon  bis  stock  and  also  upon 
bis  rroas  sales  Is  not  unoonatltutlonBL  Keystone 
Bridsre  Co.  v.  Plttsburcb  (PaJ  «  Cent.  Bep.  1«A. 

BubJecUng  taolog  aasooIaUona  to  iazaUoo  upos 
tbelr  reoeipta,  and  preaortblng  tbe  period  duriai 
whlcb  raolng  with  bones  shall  be  h«al.  and  iofo^ 
entluUy declarlDS  atwhat  time  poola  uiiOD  sook 
noes  shall  be  sold,  leseUses  pool  selllnv  at  the 
time*  and  place*  mentlooed.  Bremian  t.  Briaiitoa 
Beaoh  Baolnc  Aaso.  iSup.  OU  n  M.  T.  B.  &  U, 


See  also  33  L.  R.  A.  221 ;  87  L.  R.  A.  227. 
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a  track  not  licensed  by  tliU  State.  Tbe  case 
wu  Iried  without  a  jury  upon  an  aKreeineut 
■B  to  the  facta.    The  agreed  ttste  of  &;U  U  ai 

(1)  That  the  defeadauts  did,  on  tbe  ISth  daj 
of  May,  1880,  and  before  tbe  preseDlmeut  la 
this  COM  was  fi'uud,  mid  within  the  City  of 
Masbville,  Davtdioii  County,  State  of  Tennes- 
see, and  within  tbe  Jurisdiction  of  this  court, 
both  BeU  and  oSar  to  sell  wagers  or  bets  upon 
horse  races  to  be  ran  both  m  and  out  o(  tbe 
State  or  Tenoeasee,  upon  a  race  track  other 
than  the  lawfully  chartered  or  Incorporated 
blood-horse  or  turf  association,  or  trotting 
assnctatioD,  or  Mock  or  agrictJtural  fidr  asso- 
dation. 

l2)  Id  tbls  case  there  were  four  horaea  to  be 
run  ia  tbe  race,  llie  defendants  offered  to 
•ell  at  public  outcry  the  first  choice  for  the 
winner  in  said  race,  when  $50  was  bid  thet«for 
by  a  bystander,  which,  being  the  highest  bid, 
was  accepted,  and  tbe  money  paid  over  to  tbe 
defeniianls;  and  thereupon  tbe  defendants  of- 
fered the  aeC'  nd  choice  on  the  huraea  to  be  run 
in  said  race,  wheieupon  a  by-slAnder  bid  140, 
which  bid,  being  tbe  highost,  was  accepted, 
and  the  money  paid  over  as  before;  and  there- 
upon the  defendants  offered  for  sale  in  the 
same  manner  the  third  choice  of  the  horees  Co 
be  run  in  said  race,  whereupon  a  lay-slander 
bid  $S0,  which,  being  the  highest  bid,  was 
accepted;  and  thereupon  the  defendant  offered 
the  remaloieg  and  unsold  horse  in  the 
Slime  manuer,  whereupon  a  by-stander  bid 
$20,  which,  being  the  hlj^hest  bid,  was  also 
accepted, — these  leTeral  sums  making  alio- 
gether  the  groes  sum  of  (140,  from  which 
gross  sum  tbe  defendants  deducted  &  per  cent, 
or  |7,  M  their  compensation  for  their  services, 
leaving  remainlDg,  net,  $138.  On  tbe  suc- 
ceeding dav  tbe  nnrse-race  was  run,  and  the 
party  who  bad  purchased,  in  the  manoer  here- 
iDliefore  stated,  the  hoise  that  won,  or  came 
out  ahead,  in  the  race,  was  entitled  to  and  did 
receive  from  the  defendants  the  whole  sum  of 
$133,  which  was  ace  rdingly  paid  over  to  said 
party.  The  defendants  kept  bucks  or  memo- 
randa of  each  bid  niade  and  accepted,  as  here- 
inbeforestared.  These  transactions  hereinbe- 
fore related  all  occurred  in  a  ri>om  called  a 
"p-'ol-room,"  or  place  for  selling  pools  on 
horse-races.  This  parlicularrace  was  run  uoon 
a  tract  outside  of  the  tJtate  of  Tennessee, 


case.     This  is  known  as  "auction  pooli 

(8)  It  is  further  agreed  snd  admitted  that  the 
defendnnis,  at  [be  time  of  the  nelling  of  said 
poota  as  stated  in  paragraph  2.  had  iluly  paid 
lo  the  C'unty  court  clerk  of  Davidson  Count? 
the  privilege  lai  of  $500  Imposed  upon  pool- 
telling  by  an  Act  of  tbe  Oeneral  Assembly  of 
the  Stale  of  Tennessee,  entitled  "An  Act  to 
Provide  Revenue  for  the  State  of  Tennessee, 
and  the  CiiuDites  thereof,"  approved  April  8, 
1»S0.  And  that  the  said  clerk  of  the  County 
Court  of  Davidson  County  had,  in  considera- 
tion of  the  payment  of  said  privilege  tax,  duly 
issued  and  delivered  to  thedelendant  a  license, 
u  provided  in  said  Act  i-t  the  Qeneral  Assem- 
bly, for  pool-selling,  and  that  said  license  was 
b  full  force  and  effect  prior  to  the  lOth  day  of 


that  date. 

The  question  for  decision  is  ai  to  the  effect 
of  the  alleged  license  io  legalizing  the  sale  oa 
pools  upon  races  run  outside  of  the  Slate. 

By  section  4a70of  the  Code  of  Tennessee,  It 
Is  made  a  misdemeanor  to  "make  any  bet  or 
wager  for  money  or  other  valuable  thing." 

By  section  48H1,  horse-racing  "upon  a  track 
or  path  kept  for  that  purpose  Is  exempt  from 
the  provisions  of  tbe  Statute  against  earning. 
The  bettiog  of  money  upon  a  horserace  upon 
a  track  within  the  State,  not  licensed  by  the 
Slate,  has  been  held  to  be  gambliog,  within 
section  4870.    Huf  v.  State,  2  Swan,  279. 

The  Act  legalizing  racing  upon  a  licensed 
track  has  been  held  to  have  been  intended  to 
encourage  the  Improvement  of^domestic  stock, 
and  not  intended  to  make  gaming  lawful  aj^oa 
races  run  outside  of  the  Stale,  and  that  betting 
upon  races  run  in  another  State  was  a  misde- 
meanor, under  section  4870.  Edjcarda  v.  Stale, 
8  Lea,  412;  Daly  v.  StaU,  18  Lea,  228;  StaU  v. 
Blaekiwrn,  2  Coldw.  286. 

By  the  Revenue  Act  of  1863,  a  Ux  of  $800 
was  put  npoo  the  occupation  of  puol-selUng. 
Acts  1S8S,  Eilra  Sess.  p.  43, 

By  tbe  Assessment  Act  of  1887,  tbe  occupa- 
tion of  pool-selling  was  declared  to  be  a  privi- 
lege, and  not  to  be  pursued  without  license. 
Act  1887,  p.  48. 

By  tbe  Revenue  Act  of  the  tame  year,  a  tas 
was  placed  upoQtbJs  business.  Act  1887,  p.  17. 

B;  the  Asaes^ment  Act  of  1S89.  g  62,  the 
avocation  of  pool  selling  Is  again  declared  a 
privilege,  and,  as  such,  not  to  be  pursued  with- 
out license.     Act  1886,  p.  168. 

By  the  Revenue  Act  of  same  year,  a  tax  la 
plBMd  upon  each  person,,  company  or  corpora- 
tion or  ageotengaged  in  selling  pools  upon  any 
running,  trotting  or  pacing  race  In  this  or  any 
other  Slate.    AcU  188»,  p.  280. 

If  tbe  selling  of  pools  be  not  a  lottery, — a 
question  not  here  aecided,  for  reasons  here- 
after noticed, ' -then  the  sale  of  pools  upon 
races  to  be  run  upon  a  track  licensed  by  this 
State  would  not  be  gaming,  within  our  Stat- 
ute.    Balyv.Stat*.  rupra. 

It  was,  however,  within  the  power  of  tbe 
Legislature  to  make  the  business  of  aelllog 
pools  a  privilege,  and  to  assess  upon  the  privT 
lege  such  tax  as  was  deemed  wue.  Both  of 
the  Acts  erecting  pool-selllog  into  a  privilege 
—that  of  1887,  and  that  of  18SB— designate  the 
business  as  "pool-selling,"  without  further 
words  describing  the  Umilaof  the  business.  To 
make  this  business,  by  its  general  designation, 
a  privilege,  would  no  more  authorise  a  seller 
to  sell  pools  upon  an  unlawful  race  than  does 
tbe  liquor  dealer's  license  authorize  him  to  sell 
liquor  to  minors,  or  on  Sunday,  or  within  four 
miles  of  a  school- house. 

The  privilege  of  "selliog  pools,"  which  Is 
not  to  tw  pursued  without  a  license.  Is  limited 
to  tbe  sale  of  lawful  pools;  that  is,  pools  which 
are  !■  substance  bet  upon  races  to  be  run  upon 
a  licensed  track  or  turi  within  this  Blate.  The 
tax  assessed  upon  the  privilege  by  the  Acts  of 
1885  and  1887  was  assessed  upon  pool  selling, 
no  effort  being  made  to  designate  whether 
upon  races  in  or  out  of  the  State.  The  change 
made  in  tbe  assessment  (tf  the  tax  upon  tbia 
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occupation  bj  tbe  Act  of  1880  is  made  by  aild- 
ing  tbe  woraa,  "in  this  Stal«,  or  any  other 
State,"  The  contention  is  that  llie  addition  of 
these  wortis,  not  in  the  Act  creatiog  tbe  privi- 
lege, but  in  aa  Act  i^implj'  fixiog  the  tm  upon 
a  privilege  created  bj  another  nud  dilTc-rent 
Act,  operates  to  license  the  sale  of  pools  upon 
races  run  upon  unlicensed  Iraclts  in  this  Stnie. 
and  upon  alt  tracks  in  other  Slates,  and  that 
the  lieeDsIng  of  an  act  theretofore  cnminai 
operates  to  make  the  act  legal,  and  entitles  It 
to  the  protection  of  the  law.  To  put  Ihiscon- 
slruction  upon  this  clause  in  a  Revenue  Act 
would  operate  to  repeal  in  part  th«  criminal 
Ian  of  tJic  Slate,  and  to  make  lawful  a  species 
of  ganbiiag  which  has  been  bereloFore  izalaw- 
ful.  Waa  it  the  inlent  of  the  LegialHture,  by 
words  added  to  the  lanmisge  theretoloro  used 
Id  fixiug  (he  amount  of  tax  upon  tbe  occupa- 
tion of  pooI-selliDg,  to  enlarge  the  privilege  of 
Belling  pools  beyond  such  poula  as  were  sole! 
upon  lawful  races?  Or  was  it  the  intent  of 
the  law  makers,  by  the  levying  of  this  tax,  to 
«reate  tbe  piivitegc  of  scltiDg  pools  upon  racea 
to  be  run  outside  of  the  Stale?  If  (he  Act 
which  enumeraled  and  created  privileg''d  occu- 

tialionshad  in  express  words  autborizcd  Ibe 
iceosing  of  tbe  business  of  selling  pools  upon 
races  rua  in  other  Slates,  we  should  then  have 
had  a  very  dilfereot  question  to  deal  wicli;  for 
In  that  case  there  would  be  no  doubt  that  Che 
Inteot  of  tbe  legislation  was  to  malie  that  spe- 
cies of  busineaa  a  privilege.  Tbe  effect  of 
■nch  legisiBtion  in  an  Assessment  Act.  in  re- 
pealing tbe  Statute  making  such  pool-seDiag 
criminni,  would  present  a  very  grare  question. 
But  the  question  we  have  lo  deal  with  here  is 
as  lo  whether  the  Legislature  intended,  by  (be 
words  they  have  used  m  describing  ihls  busi- 
nesa,  to  authorize  or  license  the  rale  of  pools 
upon  illegal  races. 

Tbe  case  of  Dvn  t.  OulUn,  18  Lea,  302,  Is 
died  by  tbe  learned  counsel  as  seilling  tbia 
question  of  legislative  Intent.  That  cause  was 
this:  The  business  of  commercial  aeencii'S  was 
not  made  a  privilege  in  the  Act  crcatiag  and 
enuincralingprivileged  avocations.  la  the  Rev- 
enue Bill,  a  tax  was  levied  upon  the  occupation. 
The  court  were  agreed  that  the  language  of  the 
Revenue  Act,  namely,  "that  tbe  rale  of  taxa- 
tion OD  tbe  following  privileges  shall  be  as  fol- 
lows," naming  tbe  avocations,  and  the  rales  of 
tax  would  ordinarily  be  sufficient  to  create  a 
privilege,  and  forbid  its  exercise  without  li- 
cense. The  "dilflculty,"  said  Judge  Cooper, 
epeaking  for  tbe  court,  "grows  out  of  the  fact 
that  the  Legislature  has  passed  two  Acts, — one 
of  Ibem  apparently  intended,  among  other 
things,  to  designate  the  taxable  privileges,  and 
the  other  to  fix  the  rateof  taxation  upon  privi- 
leges; and  tbe  doubt  is  whether  tbe  latter  Act 
was  actually  intended  to  create  a  privilege." 
'The  point,"  said  he,  "is  one  of  some  nicety." 
He  reaches  a  conclusion  of  this  question  by  the 
suggestion  that  this  biisioess  ot  a  commercial 
agency  waa  "mentioned,  unquestionably,  jiith 
the  expectation  that  [it  was]  to  be  taxed:  and, 
if  tbe  Legislature  have  used  language  sufflcienl 
lo  enable  us  to  carry  that  intent  iolo  eSeci.  it 
would  seem  to  be  our  duty  to  effectuate  the  in- 
tent. We  tbiok  this  the  better  conclusion,  and 
bold  the  occupatioD  taxable."    18  Lea,  205. 

The  sole  inquiry  Id  that  case  was  aa  to  whelb- 
flL.R.A. 


er  the  intent  of  tbe  Legislature  was  to  make 
that  occupation  taxable;  and  the  duty  of  tbe 
court  was  to  carry  out  that  inlent,  if  made  suf- 
ficiently plain.  There  the  question  of  "nicety" 
is  not  aa  to  whether  the  legislature  Inteaded 
lo  create  pool-selling  a  privilege.  That  they 
have  done  in  express  words.  But  did  they  in- 
tend, by  the  words  used  In  describing  n  privi- 
lege created  bv  another  Act,  to  enlarge  it  so  as 
to  make  legal  that  which  by  (be  general  law 
was  criminal,  or  to  create  a  new  and  different 
privilege  from  the  one  created  by  the  Act 
enumemling  taxable  privilegesT  This  case  is 
distinguisbable  from  that  in  many  obvious  par- 
ticulars. 
Neither  is  the  case  of  State  v.  Duncan,  re- 

Siirtcd  in  16  Len,  at  page  Bl,  aconlrollinacase. 
y  an  Act  approved  March  30, 1883,  it  was 
made  a  misdemeanor  to  buy  or  sell  futures. 
By  the  Assessment  Act  approved  on  (he  sume 
day,  the  busine's  of  selling  futures  was  made 
a  privilege,  and  n  tax  assessed  bv  the  itevcnue 
Act  thereon.  The  two  Acts  then  passed  to- 
gether were  for  this  reason  construed  together, 
for  the  purpose  of  arriving  at  the  meaning  and 
intent  of  each.  "Tbe  effect  of  the  Acta  of 
1883,  taken  together,"  said  Jwtoe  Cooper,  "i» 
to  make  it  a  misilemeanor,  both  in  the  buyec 
and  seller,  to  deal  in  futures  without  a  license, 
and  at  the  same  time  legalize  Lhe  dealing,  by 
talking  out  a  license."     16  Lea,  Rl. 

We  have  no  such  case  here.     By  verv  ancient 
statute  law,  betting  upon  races  other  'ban  sucli 

meaner.  This  exception  in  favor  of  domestic 
races  was,  in  its  evil  results,  comparatively  lim- 
ited. To  extend  this  exemption  to  races  run 
everywhere  is,  as  we  can  very  well  know  from 
knowledge  of  affairs,  to  open  tbe  doors  of 


Simbling  establishments  all  the  year  round, 
id  the  Leeislature  intend,  bv  the  Revenue  Ad 
:peal  the  general  and  ancient  laws 


of  tbe  Htate,  which  made  such  betting  c 
nal?  It  is  not  the  case  of  two  Acta  upon  tbe 
same  subject,  passed  upon  the  same  day;  and 
the  rule  of  consliuction  applicable  in  the  Duti- 
enn  Com  has  no  application  here. 

Tbe  tax  upon  the  business  of  selling  pools 
upon  races  to  be  run  upon  licensed  trac&  with- 
in this  State  is  a  tax  upon  a  lawful  business,  if 
it  be  not  a  lottery, — a  question  which  we  do 
not  decide,  for  the  reason  thai  amajority  of  Ibe 
court  are  of  the  opinion  that,  for  the  n^asoas 
stated,  the  provisions  concerning  the  sale  of 
pools  upon  races  run  outside  of  the  Slate  is  in- 
effectual, whether  it  did  or  did  not  attempt  to 
license  a  lottery,  as  It  did  not  in  fact  license 
pool-selling  on  races  run  outside  of  the  State — 
but,  BO  far  as  it  seems  to  be  a  tax  upon  the  sell- 
ing of  pools  upon  races  not  so  run,  it  is  at  most 
a  tax  assessed  upon  en  unlawful  occupation. 
Taxation  so  imposed  will  not  bo  construed  to 
operate  aa  a  license  legalizing  such  unlawful 
belting.  Taxation,  even  under  the  form  of  a 
privilege  tax,  does  not  necesaarily  operate  to 
license  the  business.  Tbe  Constitution  of  Mich- 
igan prohibited  the  passing  of  any  law  licens- 
ing liquor  dealers.     A  specific  tax  wasassesaed 


upon  liquor  dealers.  It  was  held  by  tbe  Su- 
preme Court  of  that  State,  Jitdge  Coolev  deliv- 
ering  the  opinion,  not  lo  be,  tn  Ita  legal  effect. 
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■aid  Judge  Cooler,  "that  the  State  lends  iti 
couDtenance  to  anj  particular  traffic  by  taxing 
It,  aeema  to  ub  to  rest  upon  a  very  treoBparent 
fallacy.  It  cerlaialy  overlooks  or  disregards 
some  ideas  Ihst  must  always  underlie  tasaiion. 
Taxei  are  not  favois,  tbey  are  burdens.  Tbey 
an  necessary,  it  Is  true,  to  tbe  eilsleuce  of  gov- 
ernment; bnt  they  are  not  the  less  burdens. 
..  .  It  would  be  a  remarkable  proposition,  un- 
der such  circumstances,  that  a  thing  Is  sano- 
tiuned  and  counlenanceo  jy  tbe  government, 
when  this  burden,  nhich  may  prove  disastrous, 
la  imposed  upon  it,  while,  on  tbe  other  band. 
It  ifl  fronned  upon  and  condemned  when  tbe 
burden  is  withheld.  .  .  .  The  taxation  of  a 
thing  may  be,  and  often  is,  when  police  pui- 
p^ises  are  had  in  view,  a  means  of  expressing 
flisapproval,  instead  of  approbslion.  ...  A 
buMnesB  maybe  licensed,  and  yet  not  taxed;  or 
it  may  be  taxed,  and  yet  not  licensed.  And, 
M>  far  is  (be  tax  from  bein^  neoesaarilv  a  li- 
cense, that  provision  is  frequently  made  by  law 
for  tbe  taxaiion  of  a  business  that  is  carried  on 
a  Oder  a  license  existing  independent  of  tbe  tax." 
He  concludes  a  most  elaborate  discussion  by 
saying;  "If  one  puts  (he  government  to  spe- 
cial inconvenience  and  cost  by  liecping  up  a 
prohibited  traffic,  or  maintaining  a  nuisarce, 
tlie  fact  is  a  reason  for  discriminating  in  taxa- 
tion af^inst  him;  and.  If  the  (ax  is  imposed  on 
tbe  tbing  which  is  prohibited,  or  which  consti- 
tutes the  nuisance,  the  Tax  Law,  instead 
beinf;  inconsistent  with  the  law  declaricg  the 
Illefrality,  is  in  entire  harmony  with  its  general 
purpose,  and  may  sometimes  be  even  more 
cflectuaL    Certainly,  whatever  discriminations 


are  made  in  taxation  ou^ht  to  be  In  the  direc- 
tion of  making  the  heaviest  burdens  fall  upon 
those  thlnes  which  are  obnoxious  to  the  public 

interest,  wnereverthat  is  procticahle."  tbung- 
blood  T.  Sexton,  &2  Mich.  406. 

An  instance  of  alicense  which  does  not  carry 
with  it  protection  is  that  of  the  federal  tni  upon, 
the  occupation  of  liquor  dealing,  in  States  or 
localities  where  such  traffic  is  illegal.  Licente 
Tax  Catee,  72  U.  B.  5  Wall.  483  [i8  L.  ed.  497], 
Concerning  this  class  of  cases,  It  is  said: 
"These  burdens  are  imposed  in  the  form  of 
what  are  called  'license  fees/  and  it  has  been 
claimed  that,  where  the  parly  paid  the  fee,  he 
was  thereby  licensed  to  carry  on  (he  business, 
despite  tbe  regulation  which  tbe  state  govern- 
ment might  make  upon  the  subject.  This 
view,  however,  has  not  been  taken  by  thecourts, 
who  have  rej^arded  thecongi'essionsl  legislation 
Imposing  a  license  fee  as  only  a  species  of  tax- 
ation, without  the  payment  of  which  the  busi- 
ness could  not  be  carried  on,  but  which,  never- 
theless, did  not  propose  to  make  any  business 
lawful  which  was  not  lawful  before,  or  to  re- 
lieve it  from  any  burden  or  reslricltons  im- 
gosed  by  the  regulations  of  the  State."  Cooley, 
oust.  Lim.  5th  ed.  721. 

The  tax  imposed  by  tbe  Act  of  188B  is,  so  far 
as  it  ia  imposed  upon  the  illegal  business  of 
selling  pools'upon  races  run  upon  unlicensed 
tracks,  not  operative  as  a  license,  and  does  not, 
by  necessary  implication,  repeal  the  Criminal 
'  Law  aflecting  such  betting.  The  defendants 
could  not,  therefore,  interpose  their  receipt  for 
this  tax  as  a  defense  to  tbe  criminal  charge. 
The  judgment  matt  be  a^inned. 
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Bonils  to  Procure  Seed-frralD  for  Keed j  nirmets 
Bestdent  Uioreln,"  BianilDeil,   and    held   to  be 

valid,  and  not  an  abuse  of  IcglalBtlve  powers.  In 
that  It  authorizes  the  Issue  of  bonds  and  taxation 
(or  a  public  purpose.  Held,  further,  that  the  Act 
Is  not  an  infringement  of  section  ISO  ot  tbe  State 
Constitution.  In  tbls:  tbat  tt  1>  a  measure  Intend- 
ed for  the  "neceBBory  support  of  the  poor." 
taorlsln 

rolslns'ts 


not  fnr  primiU  tntcrcats. 

Theterm"pntiUopurprHe"ls  merely  a  term  of 
dasiUlcatlon  to  dlstiDmilali  objects  for  wUch, 
according  to  nttled  uu^  the  vOTemment  is  to 
provlUa.  from  those  which,  by  like  uaase,  are  left 
toprivstelnollnallon,  Intereat  or  litwraUtf.  Peo- 
ple v.  aalBin,  a  Itich.  tl£. 

To  ooTutltute  a  putiho  purpose  it  k  not  necetaarr 
that tfaeie ihonld  be  a  direct benefltto the  people 
«r  tbe  whole  State!  the  beneUt  oontemplated  may 
be  conHoed  to  a  partloular  oommunltr.  DloomBeld 
A  B.  Nat.  Gas  Light  Oo.  v.,Bl(>bardB0n,  S3  Barb.  4ST. 

Tbe  Legislature  may  lalerpose  a  tax  on  a  local 
dielriot  for  a  public  Improvement,  Such  as  a  canaL 
Tbomai  t.  Leland. »  Wend.  SS. 

Where  eounty  oommltaloners  are  clothed  with 
esialatlva  power  their  discretion  as  to  the  appro- 
priation Ot  tbe  levenne  to  different  purpoeea  will 
not  be  controlled.   Lonx 

s.csra. 
«L.aA. 


Taxation  for  the  construction  of  mllroads  Is 
essentially  for  a  pubUo  use,  railroads  belntr  public 
Improvementa,  for  the  advancement  of  commerce 
and  promotion  of  the  welfare  of  the  people.  Stew- 
art V.  Polk  County,  flO  Iowa,  *.  Merrill  v,  Welsher, 
60  lowo,  61;  Dyar  v. ParmlnBtoQ  VIUbbo  Corii,  JO, 
Me.  RB;  Sbarplesa  v.  Phlladelpbla.  £1  Pa.  UT. 

Tozee  may  be  Imposed  tor  edunatlonul  purpoeee 
In  maintaining  the  oommon-gohool  BjHtem.  Pelty 
v.Chler.lOPtilla.E]S,9OIieg.lDt.S30:  Com.v.Bart- 
man.  17Pa.llS;  Opinions  of  Ihe  Justices.  68  Me.G82; 
People  V.  Tnisteee  of  Schools,  7B  111.  188:  Weight- 
man  v.  dark.  103  r.  S.  sue  lie  L.  ad.  HKi;  Brlega  v. 
Johnson  Coun^,  i  DUL  UB;  Richards  v.  Baymond, 
S2  HI.  BIZ;  Jones  v.  Slate.  IT  Fin.  4U. 

Taies  may  be  levied  for  the  preservation  of  the 
publln  health  and  to  prevent  the  spread  ot  dlaeaae. 
Bolomon  v.  Tarver,  GS  Oa.  iOE, 

The  draining  of  low  landsforpreservatJonottbe 
publlo  health  Is  a  publlo  purpose.  Andeison  t. 
Kerns  D.  tioJ  U  Ind.  OB;  Rt  New  Orleans  Draining 
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« the  vTtti  of  habea 


- 1  nmmuita.  cemorail  uid  iiiJunctlOQ 
iTn«n  applied  for  ai  prarogKtlre  wrlU:  ud  wbere 
tb«  question  preoeDtsd  to  pxdMeHun*.  and  one  »1- 
(eotlng  tbe  toYenigntT  ol  the  Slate,  Its  fnnoblBM 
or  preroffstlTU  or  tlM  UbertlMOf  Ibepeople.  To 
la  volte  tbe  orlBtoal  JotMIcUod  of  ttata  cxiurt,  Uie 
iDterest  of  tbe  State  luufC  be  primiirr  and  pTOi> 
ImaM,  uid  not  MOOoduT  and  remold.  Tbto  court 
will  Judge  for  Iteelt  wbetoer  tlie  wnme  com- 
plained of  U  one  whioh  requires  tbe  Intorpoaltlon 
of  tblt  oourt  to  protect  tbe  preroBBtlrea  and  Iish' 
oblsosof  tboBtatelDltotoverelKachBiacter.  In 
all  cave*  wbere  tlie  orlgiiial  lurudloilon  of  tfab 
oourt  to  Invoked,  except  In  babeaa  corpiu  caua, 
tbe  attomey-seneral  riiall  prooeed  onJr  on  leave, 
baaed  upon  ■  prima  fade  sfaowlnB  that  ihe  ca«> 
to  one  of  wblcb  It  to  proper  for  thla  court  to  lake 
ooftDlaanoe.  In  ordlnaiy  caaes,  tlila  oourt  wOl 
not  ezerotoe  Ha  original  Jurladlotlon  to  reatraln 
local  tAiatiOn  for  anr  reason.  Tha  proper  lurls- 
dlctloD  for  tliat  pnrpose  la  lodged  In  tbe  dlBtrlot 
oourta.  Held,  thia  being  an  Bppli'A'.Ion  made  b7 
tbe  httoroeT-geoeial  In  behalf  of  tha  Stale  to  en- 
join tbe  tone  of  boada  upon  the  allogod  ground 
that  the  Statute  authorlilDg  tbe  bonda  to  uncon- 
•lltutlonal,  that  tbe  questlDn  to  one  at  loi^  oon- 
oem.  and  alTeot*  only  the  County  of  Nelson  and 
Ita  tazpayera,  and  henoe  tbe  oase  doea  not  fall 
within  the  limited  clan  of  oaau  In  whloh  thto 


oourt  will  exerotoe  original  Jurtodlctlon.  HOO, 
tbat  the  writ  of  InJnncUon  to  denied  upon  th* 
tronnd  that  tbe  Statute  in  qneetlontoavBlldlKWt 
and  also  npon  tbe  sronod  tbat  tbe  question  pre- 
■anted  to  one  ol  meielT  looal  oonoem,  and  bene* 
Is  not  a  proper  ease  to  oall  for  the  tomlns  of  a 


Injunction  to  probibll  tbe  lasoaoce  of  certain 
teed  grain  bonds.    B^fumd. 

The  facts  are  fully  stated  in  the  opinion. 

Meuit.  Osori^  F.  OiM»dwlii.  Attg-Om., 
and  Bnrka  Corbet  for  relators. 

Mettrt.  H.  H.  Johnkon,  ^at»  Attn.,  and 
F,  R.  FnltoD  for  respondent 

W»llln,  J.,  delivered  tlw  opinion  of  tlia 

Upon  the  ratnm  of  an  older  to  show  cause, 
epplicBlioQ  is  made  to  this  court  for  leave  to 
file  an  informalion  as  a  foundation  for  Issuing 
a  writ  of  injunctioo  out  of  this  court  prohi^ 
itini;  the  County  of  Nelson  and  its  officials 
from  iaauing  seea'graio  ttonds,  under  an  Act  of 
the  State  L«giBlalure  approved  Fubruary  14, 


Oo.  11  I^  Aon.  838;  Aloom  t.  Ramf  r,  88  Utoa.  UB; 
Daily  T.  Bwope,  47  Utoa.  801;  Egyptian  Lovee  Co.  t. 
Hardin,  2T  Uo.  406;  Tide  Water  Co.  v.  Coater.  18  N. 
J.  Eq.liai:  IToodruS  Vf  Ftober,  IT  Barb.tSl:  Hart- 
weU  V.  Annatrong,  ifi  Barb,  lai;  People  v.  Neerlng, 
n  N.  T.  800;  Sessions  v.  CrnDkllton,  W  Ohio,  849; 
Whiting  V.  BhelHiygan  A  F.  du  I.  B.  Oo.  a  Wis. 
IBT. 

So  the  removal  Of  danu  to  ftoflttate  tbe  flow  of 
stagnant  and  offenslvB  witen  la  a  publlo  purpoee. 
Oypr«es  Fond.  D.  Oo.  v.  Hooper,  i  Met.  (Ky.)8G0. 

The  tollowlDg  have  been  held  to  be  publlo  pnr- 
posae,  Involvlog  the  general  Intemta  of  tbe  State 

Payment  of  bountlea  to  vDlunt«ei«  to  aid  In  tbe 
malntenanoe  of  govemmeut.  Booth  v.  Woodbury, 
8iOonn.U^  Taylor  v.  Thompson,  IS  111.  B;  Uoultou 
T.  Baymond,  00  Me.  Ifl;  Tbompeon  v.  Plttston.  GB 
He.  BU;  Veazle  v.  Cbtna,  GO  Me.  US;  Stctaoo  y. 
Kempton,  18  Han.  Zli;  Freeland  v.  Hastings,  10 
Atlen.BTO:  Kunkle  v.FrankUD,18  Mlnn.mi  Bhaok- 
ford  V.  Mewingtoo.  48  N.  H.  US;  State  v.  Palaware 
Twp.  a  TS.  1.  L.  1S9;  State  v.  RIchUnd  Twp.  10  Oblo 
Bt.  8B3;  Caaa  Twp.  V.  Dlt Ion,  la  Ohio,  B8i  Cunningham 
T.  HItCbell,  BT  Pa.  78;  Kelly  v.  Manhali,  eS  Fa.  S19; 
Brodbcad  T.  Hllwaukt«,  IS  Wia.  SIX. 

So  tho  Legtsliiture  baa  power  to  raise  money  by 
taxation  to  refund  euma  contribuled  by  Indlvldu. 
ato  for  tbe  geoerul  purpoee  of  OlUng  quotas  of 
troopa  for  tlio  war,  but  not  tor  refunding  auma 
paid  by  Indlvliluals  for  lubstitutea  iFroolond  v. 
HaatlDg?  and  Stale  v.  Delaivare  Twp.tupra),  or  for 
voluntary  adruu cements  made  by  Indtvlduala,  not 
on  tbe  credit  or  authority  of  tbe  mumclpiUlty. 
UBher  v.Co)cheater,88Conn.eeT:  Pease  v.  Chloago, 
£1  111.  DOS;  Ferguson  v.  tnndian,  S  Bush,  £30;  Per. 
Has  r.  MUford,  Sa  Me.  B1&;  Tbompeon  v.  Plctston, 
mpno;  Katey  v.  Westmlnarer,  BT  Uaaa.  SM;  Miller  v. 
Granrly,  18  Hlob.  MO;  Cover  v.  Baytowu.  Ut  Minn, 
m:  Crovell  v.  Uopklnton.  4S  N.  H.  9;  Tyaon  t. 
Halifax  Twp.  Sobool  Directors,  81  Pa.  S8.  See  alio 
Klate  V.  Tappnn,  tS  Wto.  fnz. 

Honey  tor  a  particular  purpose  may  be  raised  by 
taxation  If  there  t>e  a  poaaltrillty  that  It  will  be  pro- 
motive In  anydesree  of  the  publlo  welfare.  Booth 
r.  Woodbury,  8S  Conn.  IS. 

Tbe  Intereal  of  (be  publlo  must  be  a  direct  publlo 
Inlereet.   Ourttoa  t.  Whipple,  U  Wto.  SKk 
8L.R.A. 


render  a  tax  void  the  ahaence  of  all  ponlbia 
pubtlo  Interest  must  be  clear  and  palpable.  Stock- 
ton *  V.  B.  Co.  v.  Btookton,  41  Oal.  ITS;  Sobenley  t. 
Allegheny,  B  Pa.  US;  Ondbead  v.  Milwaukee,  1» 
-7to.«B. 

Qalma  founded  on  equity  and  Juatloc  and  In 
gratitude,  but  not  for  charity,  may  be  referred  to 
tbe  general  intertat  In.  or  beoeflts  received  by,  tba 
public.  GulUordv.  Cbenango  County,  UN. T.liSi 
Brewiter  t.  Byracuae,  IS  M.  Y.  118;  Curtja  v.  Wblp- 
ple,  M  Wto.  8M. 

Taxation  tor  the  benefit  of  exempt  Oiemen  ha* 
been  held  lawful,  oa  ■□  dlaohorge  of  a  moral  obli- 
gation resting  upon  tbe  State.  Biompt  Firemen^ 
Benev.  Fund  v.  Eoomo,  KB  N.  Y.  818. 

Bo  where  publlo  agents  Incur  Uatilllty  In  perform- 
ance of  their  public  duties.  Nelson  v.  HUford,  T 
Plok.  IS;  Bancroft  V.  Iiynntletd,  IB  Pick.  (SSO;  Friend 
v.  Gilbert,  106  UaaB.411i;  Hadaell  v.  Hancook,  8  Gray, 
1128;  Fuller  v.  Groton,  U  Gray,  840:  Baker  v.  Wind* 
bam, 18 Me. T4;  Pike  v.Ulddleton.]Zy.H.E7H;  »her- 
man  v.Carr,  8  ELL  481:  Brlgga  v.  Whipple,  ■  Vt.  BS, 
7Vt.M 

n  to  for  Oe  L^tolatnre  to  determine  wbrtber  k 

particular  purpose  concerns  tbe  public  lufflciently 
to  Justify  taxation.  Boutb  T.  Woodbury,  88  Uonn. 
118:  Harrto  v.Dubucli:t,80Iia.Ann.W£;  Bloomfleld 
*  B.  Nat.  Qaa  Light  Co.  v.  Richardson,  83  Barb.  4STi 
Thomas  T.  Loland.  H  Wend.  8G;  Bharplees  v.  Pbllt- 
delphla.  £1  Pa.  147;  Bennington  v.  Park,  U  Tk  I78i 
Brodhcad  v.  Milwaukee,  18  Wis.  «!&. 

A  tax  law  must  be  oonsldered  valid  unless  It  bs 
for  a  purpoee  In  whloh  tbe  co  mm  unity  taxed  baa 
no  interest,  and  the  absence  of  all  possible  publlo 
Interest  la  >o  dear  and  palpable  as  tC  be  perceptible- 
by  every  mind  at  the  flnt  blush.  Brodhead  t. 
Milwaukee  and  Bharplcsa  v.  Philadelphia,  nqira, 
Cheaney  v.  Hooscr.  6  R  Hon.  830;  Bugllah  v.  Oliver, 
28  Ark.  BIT. 

But  taxation  for  eicluilvely  private  Interests  and 
the  building  up  of  private  fortunes  would  bain  th« 
nature  of  a  decree  under  legislative  forms,  and  un- 
constltutioual.  Qove  v.  Epping,  41  N.  H.  838;  Peo- 
ple V.  Flags,  40  S.  Y.  401:  Tyler  v.  Beacher.  44  TC 
881;  Hooper  v.  Emery,  14  Me. 375;  SsU 
4B  CaL  IMe:  Allen  v.  Jay,  80  He.  Ut, 


ISOO. 


State,  m  rel.  OooDiriii,  t.  Nslsox  County. 


1800  and  entitled  "Aa  Act  AnlbarizlDg  CouD- 
tieb  to  Insne  Booda  to  Procure  Seed-grain  lor 
Needy  Farmeis  Resident  therein."  The  In- 
(ornulfoa  is  based  upon  the  complaint  of  one 
John  Birkholz.  which  alleges:  "Pint.  That 
tlie  above  named  complainant,  Jobn  Birkholz, 
Is  a  taxpayer  ol  the  County  of  Nclaon,  the  re- 
■poDdent  above  named.  Second.  Thetsaid  re- 
tpondent  Is  a  political  or  public  corporation, 
duly  organized  under  existing  I&wa.  Third. 
That  J.  W.  Forbes  Is  the  duly  elected  and 
qualified  chairman  of  the  board  of  county 
Miininisaionera,  and  N.  F.  Webb  is  the  duly 
elected  county  auditor  of  Nelsou  County,  and 
as  such  officers  are  respectively  discharging  the 
duties  thereof.  FffaHn.  That  the  above-oamed 
mpoadeol.oD  the  SSth  day  of  March,  IB90, 
acting  through  its  board  of  county  commis 
sioners  and  tlie  county  auditor  of  MidCO'iatr, 
pursuant  to  a  petition  signed  by  100  freehold- 


theretij  resolved  to  issue  tb«  bonds  of  the  said 
County  in  the  sum  of  twenty  thousand  dollars 
i%-iO,06O),  payable  in  ten  (10)  years,  and  bear< 
iog  interest  at  tbe  rate  of  seven  (7)  per  cent  per 
annum,  payable  semi-annually,  cluming  their 
richt  to  so  do  under  an  Act  of  the  Legislative 
Assembly  entitled  'An  Act  Authorizing  Coun- 
ties to  Issue  Bonds  to  Procure  Seed-grain  for 
Keedy  Farmers  Resident  therein,'  approved 
Febmarj;  14,  1880,  and  Acts  amendatory  there- 
to: that  in  pursuance  to  said  resolution  said 
leiipondeDt,  acting  through  its  auditor  and  the 
cb airman  of  its  board  of  county  commUslon- 
rrs,  lias  laken  such  ste|>8  as  are  requisite  and 
necessary  in  Ibe  pfemises  to  and  u  about  to 
issue  bonds  for  said  amount,  in  ptirsuance  ol 
Milt  resoluilDn.  claiming  its  right  to  do  so 
unde-  tb3  Act  aforesBid.  Fifth.  That  if  said 
bnndsare  issued  they  will  become  the  obliga- 
Ikin  ot  the  County.  In  order  to  Dieet  the  pay- 
ment of  Ibt  interest  thereon,  and  tbe  payment 
ol  Ibe  principal  of  the  same,  it  vrill  be  neces- 
&ir;'  to  levy  taxes  f  rim  ^ear  to  year  against  the 
inx-paylng  people  of  eaid  County,  sad  the  pro- 
cri-ds  of  sai>l  boQds,  when  issued  and  sold  by 
tbe  snid  County,  will  be  diverted  to  and  used 
lor  Ibe  purpose  of  buying  seed  grain,  to  be  dis- 
tributed tc  private  individuals,  indigent  and 
poor  farmcTS,  resident  in  said  County.  SixtA. 
Tbat  the  Act  of  the  Legislative  Assembly 
aforeRaiJ,  under  which  saiiTri-spondent  claims 
its  right  to  issue  said  bonds,  Is  In  conttaveu- 
ttoD  of  section  186  of  the  CoDstituliou  of  tbe 
State  of  Korlh  Dakota,  which  said  section 
reads  as  follows:  'Sec.  185.  Neither  the 
Slate,  nor  any  county,  city,  lowniihip,  to^ 
tcbool-district  or  aov  other  political  subdi' 
foB.  shall  loan  or  give  Its  credit,  or  mahe  do- 
nations to  or  in  aid  of  any  individual,  associa- 
tion or  corporation,  except  for  necessary  sup- 
port of  the  poor,  nor  subscribe  to  or  become 
the  owner  of  tbe  capital  stock  of  any  asaocia- 
lioQ  or  corporation,  nor  shall  tbe  Slate  engage 
in  work  of  Internal  improvement,  unless 
authorized  liy  a  two-thirds  vote  of  the  people.' 
Wherefore  your  complainants  pray  your  hon- 
orable court  that  an  order  in  the  nature  of  a 
rale  to  show  cause  be  issued  to  the  said  respond- 
ent, its  officer!,  agents  and  servants,  to  be  and 
appear  before  your  honors  at  Fareo,  In  the 
Couoty  of  Cass  and  State  of  North  Dakota,  ' 
eUR.  A. 


the  opening  of  court  thereof  on  Wednesday  the 
Sd  day  of  April,  A.  D.  1800,  and  then  and 
there  show  cause,  if  any  reason  it  has,  why  aa 
injunction  should  not  be  Issued  restrsin^nr 
n>spondent  from  issuing  tbe  bonds  aforesaid. 

It  clearly  appears  from  tbe  complaint  that 
tbe  County  of  Nelson  has,  under  the  provis- 
ions of  the  Seed-gialn  Act  in  question,  (akeu 
all  of  the  requisite  preliminary  steps,  and  is 
about  to  issue  tbe  bonds  of  tbe  County,  and 


farmers  of  tbat  County  as  come  within  tha 
terms  of  the  Seed-grain  Law,  and  who  make 
application  for  the  seed-grain  under  oath,  and 
In  manner  and  form  as  prcscnbed  by  tbe  law. 
It  is  conceded  that  all  action  taken  by  the  de- 
fendants Is  warraoledby  the  express  terms  of 
the  law;  nor  is  it  pretended  that  the  bnnds.  If 
issued,  will  create  a  couoty  indebtedness  ex- 
ceeding in  amount  the  limit  presented  by  tha 
Constitution  of  the  State.  Under  such  cir- 
cumstances, the  writ  of  Injunction  will  be 
refused,  as  a  matter  of  course,  unless  the  Stat- 
ute under  which  the  bonds  are  intended  to  be 
Issued  Is  itself  unconstitutional  or  void  for 
some  reason.  Tbe  question  presented  must 
turn  upon  the  validity  of  the  Seed-grain  Stat- 
ute. 

The  StAtute  has  SO  sections,  but  It  will  sufSce 
to  give  tbe  substance  of  such  of  its  provisions 
as  bear  upon  its  vaKdlty  as  a  law. 

Section  1  provides  as  follows;  "In  any 
countv  of  the  State  where  tbe  crops  for  any 
preceoing  year  have  been  a  total  or  partial 
failure  by  reasou  of  drought,  hail  or  other 
catise,  It  shall  be  lawful  for  the  board  of 
couoty  comraiasioneis  of  such  county  to  issue 
the  bonds  of  tbe  county  under  and  pursuant  to 
I  Act,  and,  with  tl 

_ _..     .     .  e  sale  thereof,  to  pi ._ 

eeed-graia  for  the  iababitants  thereof  who  are 
In  need  of  seed-grain,  aod  who  are  unable  to 

SQCure  the  same,  whenever  said  board  shall 
petitioned  in  writing  »o  to  do  by  not  le^s 
than  100  freeholders  resi'lent  in  tbe  couaiy; 
and  said  board,  at  a  meetiog  called  as  herein- 
after provided,  to  consider  said  petition,  shall 
by  a  majority  vote  determine  that  the  praver 
01  the  petitioners  shall  be  granted:  provided 
that  all  such  petitions  shall  be  filed  with  tbe 
county  auditor  or  county  clerk  on  or  before 
the  28th  day  of  February;  and  thereupon  it 
shall  be  tbe  duty  of  said  offlcer  to  forthwith 
call  a  meeting  of  the  board  of  countv  commis- 
sioners  of  his  county  to  consider  said  petition; 
and  provided,  further,  that  the  total  amount 
of  bonds  issued  by  any  county  under  the  pro- 
visions of  Ibis  Act  shall  not,  with  the  then 
existlu)^  Indebtedness  of  the  county,  exceed 
the  limit  of  indebtedneat  fixed  by  the  Consti- 
tution in  such  case." 

Section  i  provides:  "The  proceeds  arising 
from  the  sale  of  said  bonds  shsll  be  paid  by 
the  puicheaer  thereof  to  tbe  county  treasurer  of 
the  county,  or  to  his  authorized  agent  at  tha 
time  of  the  delivery  thereof,  and  such  proceeds 
shall  be  paid  out  only  on  the  order  of  the  board 
of  county  commissioners." 

Section  6  provides  that,  "for  the  purpose  of 


the  (toard  of  county  commissioners,  at  the  tima 


and  Id  the  maDiier  Ihat  otber  tnxes  are  levied, 
■uch  Bums  aa  slJall  lie  sufflcienl  to  pay  such 
iDtereat;  and  in  addUion  thereto  a  ainklDi^-Iuud 
tax  shall  be  anDuallj  levied  Bufflcient  to  pay 
and  retire  said  bond^  st  tbeir  maturitj,  and  ft 
•ball  be  tbedutj  of  the  coum;  treasurer  to  pa; 
promptl;  the  interest  upon  said  bonds  as  the 
same  Sliall  fall  due.  No  tai  or  fund  proTided 
for  the  pajment  of  aach  hoods,  either  principal 
or  interest,  sball  at  any  time  be  used  for  an; 
other  piirpoee." 

Seciion  T  Is  aa  follows;  "The  fund  arising 
from  the  tale  of  wid  bonds  shall  be  applied 
exclusively  by  said  board  for  the  purchase  of 
teed-grain  for  icaidents  of  the  county  nbo  ore 
poor  and  unable  to  procure  the  same:  provided, 
that  no  more  than  l.'iO  bushels  of  wheat,  or  its 
equivalent  iu  any  grain,  shall  be  furnished  Ui 
any  one  person. 

Section  8  pruvidea  that  "all  persona  entitled 
to  or  vfishinf;  to  avail  themselves  of  the  benefit 
of  thin  Act  shall  file  with  ibe  county  auditor  or 
county  clerk  of  the  county  where  said  appli- 
cant resides,  on  or  before  lb e  1st  day  of  March, 
an  application  duly  sworn  to  before  said  county 
auditor  or  clerk,  or  some  other  olBcer  author- 
ised to  administer  oaths.  Said  application 
shall  conlain  a  true  statement  of  the  number 
of  acres  the  applicant  has  plumed  or  prepared 
for  seeding;  bow  many  acres  the  applicant 
inlendB  to  have  plowed  and  prepared  for  seed- 
ing; how  many  bushels  and  what  kind  of  grain 
he  will  require  to  seed  the  cround  so  prepared 
as  aforesaid:  bow  many  bushels  of  grain  the  ap- 
plicant harvested  in  the  preceding  ^ear;  that 
the  applicant  has  not  procured,  and  is  not  able 
to  procure,  the  necessary  seed-grain  for  the 
current  year;  that  be  desires  the  same  for  seed, 
and  DO  other  purpose,  and  that  he  will  not  sell 
or  dispose  of  the  same,  or  any  part  thereof, 
hut  will  use  the  same,  and  the  whole  thereof, 
D  seeding  the  land  so  prepared,  or  to  be  pre 
pared  tor  crop." 

Section  9  provides  that  the  commissioners 
■hall  examine  all  applicaliong,  and  determine 
"who  are  entitled  lo  the  heneSls  thereof,  and 
the  amouDl  to  wbicb  each  applicant  Is  enti- 
tled." 

SecilonlO  provides  that  the  applicants  under 
the  Act  shall,  before  receiving  the  seed-grain. 
sign  a  "contract  in  duplicate,  altesteil  by  the 
county  auditor  or  county  clerk,  to  the  pffect 
that  said  applicant,  for  and  in  considers  linn  of 

bushels   of   seed-grain    received   from 

county,  promises  to  |iay  lo  said  county 

dollars,  the  amount  of  the  cost  of  the 

•eed-grain;  that  said  sum  shall  be  taitable 
against  all  the  real  and  personal  property  of 
said  applicant;  that  such  lax  shall  be  levied  by 
the  county  auditor  or  county  clerk  of  his 
county,  and  collected  as  other  taxes  are  col- 
lected under  the  lawa  of  this  State;  that  the 
■mount  lit  such  icdeblcdness  shall  become  due 
and  payable  on  the  let  dav  of  October,  in  the 
year  In  which  said  seed-grain  is  furnished, 
together  wiih  the  interest  on  such  amount 
from  the  1st  day  of  April  of  that  year,  at  the 
rate  of  seven  per  cent  per  annum;  and,  if  said 
Indebtedness  be  not  paid  on  or  before  the  30th 
day  of  October  of  that  year.  It  shall  then  be 
the  duty  of  the  county  auditor  or  county  clerk 
of  the  said  county  to  cause  the  amount  of  said 
Indebtedness  to  be  entered  upon  the  tax-list  of 
8L  R.A. 


a  SnPKBMK  Court.  Ait.., 

■aid  county  for  ihat  year  as  a  la::  on  the  tund 
on  which  said  seed-w'tieat  was  sown,  and  upoa 
anv  other  land  owned  by  the  applicant,  to  be 
collected  aa  other  taxes  are;  and  the  sum  so 
entered  and  levied  shall  be  a  lien  upon  the  real 
estate  owned  by  lucb  person  unlit  said  indebt- 
edness is  fully  paid,  when  it  ahall  be  the  duty 
of  the  proper  officer  to  cancel  the  same." 

The  objects  and  purposes  contemplated  hy 
Ihe  Statute  may  be  readily  gathered  from  tbe 
above  extracts,  and  they  are  clear  and  unmis- 
takable in  their  character.     The  Legislature  by 


tbU 


itra 


do  B 


clothed  the  several  counties  of  the  Stale  where 
there  bas  been  a  preceding  crop  failure  with 
authority  to  lend  their  aiil  in  procuring  see<l- 
grain  to  such  of  their  citizens  as  are  engaged 
in  farming  pursuits,  who  make  it  appear,  in 
manner  and  form  as  detailed  by  tbe  law,  that 
tbey  are  unable  to  procure  such  seed  grain  by 
any  other  means.  Tbe  !aw  empowers  the 
counties  to  lend  their  aid  out  of  money  to  bo 
obtained  by  the  issue  and  sale  of  count;^  bonds, 
such  bonds  to  be  paid,  principul  and  interest, 
from  funds  obtained  by  means  of  a  general  tax 
levy  upon  all  of  Ihe  taxable  property  situated 
within  Ihe  counties  that  issue  such  bonds.  Two 
features  of  this  Statute  stand  out  in  conspicuoiia 
prominence:  Firit.'  All  benefita  obtainable 
under  tbe  Act  are  confined  to  pcrsoos  engaged 
in  the'pursuit  of  farming,  and  among  farmers. 
only  those  who  propose  to  continue  tbe  busi- 
ness of  farming  after  the  aid  in  contemplation 
has  been  received  by  tbem.  Second.  No  part 
of  tbe  fund  is  intended  to  be  used  in  aupport 
or  aiding  such  indigent  persons  as  have  already 
become  a  county  charge,  viz.,  paupers. 

Tbe  obit'Ctions  which  may  be  made  to  the 
validily  of  this  BUtuIe  are  twofold:  Firit,  it 
may  be  claimed  that  the  tax  authorized  by  the 
Statute  is  not  for  a  public  purpose,  hence  not  a 
valid  tax;  leeond,  it  may  be  contended  Ihat, 
under  section  18fi  of  the  State  Constitution, 
coimliee  are  expressly  forbidden  to  make  dona- 
tions, or  lend  their  aid  lo  either  corporations 
or  individuals,  hence  that  tbe  proposed  aid  is 
unconsliiutional,  aa  repugnant  to  said  aection. 
The  courts  of  this  country,  and  of  all  countries 
wliere  constitutional  liberty  exisla,  agree  with 
Ihe  elementary  writers  upon  the  science  of 
government  that  it  is  essential  to  tbe  validilj[  of 
a  tax  that  it  be  laid  for  a  public  purpose.  Difli- 
culty  bas  frequently  arisen  in  discriminating 
between  public  and  private  objects:  but  where 
the  object  is  primarily  to  foster  private  e— — 


annulled  by  tbe  courts  as  an  abuse  of  the 
legislative  prerogative.  In  the  first  instance 
the  duty  devolves  upon  the  legislative  branch 
of  the  government  to  determine  whether  a  pro- 
posed lax  Is  oris  not  for  a  public  purpose:  and 
courts  are  loth  to  interpose  and  declare  say  tax 
unlawful,  and  will  only  do  so  in  case  of  a  pal- 
pable disregard  of  the  wise  limitations,  express 
and  implied,  restricting  the  power  of  taxation. 
But  where  the  Legislature  assumes,  in  the 
guise  of  taxation,  lo  compel  A  to  advance  his 
private  means  to  aid  B  in  the  prosecution  of  a 
purely  piirate  enterprise,  the  courta  will  not 
hesitate  to  perform  the  duty  of  declaring  such 
tax  void,  as  subversive  of  fundsmenlal  and 
vested  individual  rights,  and  will  do  «o  even  in 
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(sacB  where  there  U  no  expresa  ooiiBtltiltioDdl 
inhibition.  The  power  of  confiscation  does  not 
exist  ID  the  LegiBlature.  The  CHses  cited  below 
txt  but  a  lew  of  the  numberless  cases  wbicb 
have  applied  these  priociples  1o  statutes  Impos- 
ing pretended  taxes.  Oitiien*  8.  <t  L.  Aim.  t. 
TopeJut,  87  U.  8.  80  Wall.  650  [83  L.  ed.  4651; 
Cmnmercial  Sat.  Bank  t.  lola,  2  Dill.  858; 
Parkertburg  v,  Braan,  106  V.  S.  487  [87  L.  ed, 
3881;  CoU  T.  La  Orange,  118  U.  S.  1  [28  L.  ed. 
S8fi1;  Alitn  v.  Jay,  60  Me.  124;  LmccU  t.  Bo»- 
loa.  111  Hhsb.  4S4;  Stale  t.  Otawkee  Twp.  14 
Kan.  422:  Coala  v.  OampbtU,  87  Minn.  498; 
Coolej,  Const.  Lim.  inarg.  p.  487;  Cooiey, 
Tam.  2d  ed.  pp.  56,  120. 

Under  these  autboriLies,  the  test  to  be  applied 
to  the  Seed- grain  Statute  ia  this;  Is  the  tax  pro- 
vided for  in  the  Statute  laid  for  a  public  pur- 
[MseT  If  tLisqueBtion  is  answered  inthet)ega- ' 
tive,  the  Statute  must  be  declared  null  and 
void,  without  reference  10  section  180  of  the 
Stale  Constitution,  to  which  the  atCeotion  of 
tbe  court  has  been  pacticularly  directed.  The 
Statute  makes  provision  for  fevjing  a  jreneral 
tax,  in  counties  issuing  the  bonds,  for  the  bene- 
fit ot  a  unmerouB  body  of  citizens,  who  with- 
out fault  of  theirs,  and  solely  by  reason  of  suc- 
cessive crop  failures,  are  now  reduced  to  ex- 
tremities, and  are  in  fact  ImpoTerished  to  such 
an  eiteut  that  they  are,  for  the  present  time, 
wholly  williuut  the  ability  to  obtain  the  ^rain 
necessary  for  seeding  the  lands  from  which 
they  derive  thenecesaaries  of  life.  It  is  agreed 
on  all  aides  that  this  class  of  cltizena,  having 
already  exhausted  their  private  credit,  must 
have  triendly  aid  from  some  source  in  prociir. 
ing  seed-grain,  if  thev  put  in  crops  this  year. 
The  Legialature,  by  this  Statute,  has  devised  a 
measure  which  seems  well  adapted  to  meet  the 
exigency,  and  promises  to  give  tbe  needed  re- 
liei,  with  tittle  prospect  of  ultimnie  loss  to  the 
counlv  treasurer,  it  is  reasonablu  to  anticipate 
that  the  beneficiaries  of  tbe  Act  will  be  enabled 
to  tide  over  their  present  embanasaments,  and, 
through  tbe  aid  graoted  them  by  this  Statute, 
a  wide-spread  calamity, both  public  and  private, 
vill  be  averted.  The  crisis  In  tbe  development 
of  the  Stale  which  renders  some  uieasure  of 
vbolesale  relief  imperatively  necessary  is  fully 
recognized  hj  all  well-informed  citizens  of  the 
State,  and  tliia  court  will  be  justified  in  taking 
jodictal  notice  of  tbe  existing  status.  The 
stulibom  fact  exists  that  a  class  of  citizens, 
numbered  by  many  thoussnds,  is  in  aacb  pres- 
ent straits,  from  poverty,  that  unless  succored 
by  some  comprebcosive  measure  of  relief  they 
mil  become  a  public  burden,  in  other  words, 
paupers,  dependent  upon  counties  where  they 
reside  for  support.  It  Is  to  avert  such  a  wide- 
spread disaster  that  tbe  Seed-grain  Statute  was 
cnncied.  and  It  should  be  interpreted  in  tbe 
li^ht  of  the  public  danger  wbicb  was  the  occa- 
lion  of  its  passage. 

"The  support  of  paupers,  aod  the  giving 
of  sspistance  to  those  who,  by  reason  of  age, 
lofinnity  or  disability  are  likely  to  became 
snch,  IK,  by  the  practice  and  the  common  con- 
sent of  civilized  countries,  a  public  purpose." 
Cooiey,  Taxn.  2d  ed.  pp.  124,  125. 

"The  relief  of  tbe  poor — tbe  care  of  those 
who  are  unable  to  care  for  themselves — is 
iiinong  tbe  uDquealiooed  objects  of  public 
SL.a  A. 


duly."  Opinion  of  Brewer,  /.,  In  8lat»  t. 
Otaaket,  Twp.  14  Ean.  424. 

If  tbe  destitute  farmers  of  the  frontier  of 
North  Dakota  were  now  actually  In  the  alm»- 

bouses  of  the  various  counties  In  which  they 
reaide,  all  tbe  adjudications  of  the  courts,  stat« 
and  federal,  upon  this  subject,  could  be  mar- 
sb^led  as  precedents  in  support  of  any  taialloD, 
however  onerous,  wbicb  might  become  neces- 
sary for  Ibeirsupport,  But  is  It  not  competent 
for  tbe  Legislature,  represeoting  the  taspayers, 
in  tbe  ezerdae  of  Its  discretion  and  within  thft 
limlta  of  county  indebtedness  prescribed  by  tbs 
State  Constitution,  to  clothe  county  commis- 
sioners with  authority,  to  be  exercised  at  their 
discretion,  to  make  small  loans,  secured  by 
prospective  crops,  to  those  whose  condition  la 
so  impoverished  and  desperate  as  to  reasonably 
justify  the  fear  that,  unless  they  receive  help, 
they  and  their  famillea  wilt  become  a  chaigs 
upon  the  counlics  in  which  they  live. 

We  have  carefully  examined  tbe  autborltlea 
above  cited,  and  many  others  of  similar  im- 
port, and  while  fully  assenting  to  the  princl- 
|)lea  enunciated  by  tbe  coses,  viz.,  that  all  taxa- 
tion must  be  for  a  public  purpose,  we  do  not, 
with  the  single  exception  of  the  Kansaa  case, 
regard  them  as  parallel  cases,  and  applicable  U> 
the  question  presented  in  tbe  case  at  bar.  Aa 
we  view  the  matter,  tbe  lax  in  question  is  for  a 
public  purpose,  t.  «.,  a  tax  for  the  "necessary 
support  of  tbr  poor." 

Tbe  case  of  Stale  v.  Oiawkee,  Twp.,  mtpra, 
asserts  a  doctrine  which  would  defeat  tbe  lax 
In  question.  This  court  has  great  respect  for 
tbe  court  wbicb  promulgated  that  decision,  and 
the  most  sincere  admiration  for  tbe  distin- 
guished jurist,  now  upon  the  supreme  bench  of 
the  nation,  who  wrote  tbe  opinion  in  that  case. 
Nevertheless  we  cannot  yield  our  assent  to  tba 
reasoningof  the  ca^e,  lead  log  to  tbe  conclusion 
that  a  loan  of  aid  to  animpoverished class,  not 
yet  in  the  poor-house,  is  necessarily  a  lax  for  » 
private  purpose.  In  our  view,  It  Is  not  cerlain, 
or  even  probable,  in  tbelightof  subsequent  ex- 
perience in  the  west,  that  the  court  of  last  re- 
sort In  theStateof  Kansas  would  enunciate  the 
doctrine  of  that  case  at  the  present  day.  Tba 
decision  was  made  fifteen  years  ago.  While 
the  fundamental  principles  which  underlie  leg- 
islation and  taxation  have  not  changed  in  the 
Interval,  it  is  also  true  that  the  development 
of  the  Western  States  has  been  attended  with 
difficulties  and  adverse  conditions  which  have 
made  it  nec^'ssary  to  broaden  the  applicalion  of 
fundamental  principles  to  meet  tbe  new  neces- 
sitiea  of  those  States.  Under  the  stress  of  ad- 
verslty  peculiar  to  tbe  condition  of  tbe  frontier 
farmer,  there  has  come  to  be  an  expansion  of 
tbe  legal  meaning  of  the  term  "poor"  sufficient 
to  embrace  a  class  of  destitute  citizens  who 
have  not  yet  become  a  public  charge.  The 
main  features  of  tbe  Seed-grain  Statute  are 
neither  new  nor  novel.  It  was  borrowed  from 
lecritorial  legislation,  and  long  prior  to  thattha 
State  of  Minnesota,  in  aid  of  agricultural  set- 
tlers upon  its  wcslcm  frontier,  enacted  a  serlea 
of  statutes  which  are  open  to  every  criticism 
which  can  be  made  upon  the  Statute  under 
consideration.  Dak.  Laws  1889,  chap.  43. 
Bee  also  Uino.  Oeu.  Stat  1878,  PP^  1021- 
1080, 
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The  Leglalature  of  AIlnDegolaltu  freaucntly, 
and  b;  a  Toriety  of  laws,  extended  aid  Cn  the 
frontier  fanners  of  tbaV  State,  who,  far  from 
being  paupers,  nere  yet  reduced  to  eztreTnities 
by  reason  of  continued  crop  failures  resulting 
from  bailBtonna,  succe&^ive  seasons  of  droucibt, 
and  from  ihe  ravages  of  grasshopper?.  Under 
one  taw  towns  are  aiittaoriEert  to  vote  a  tax  to 
defray  the  expense  of  destroying  grasshoppers; 
under  another  statute,  the  governor,  state  audi- 
tor acd  state  treasurer  were  authorized  to  har- 
row 1100,000  on  Slate  bonds,  to  be  issued  hy 
them,  and  the  proceeds  were  to  be  expended  in 
the  purchase  of  seed-grain  for  the  needy  farm- 
erf.  Again,  and  at  the  same  session,  the  same 
state  officials  were  empowered  to  issue  addi- 
tional bonds  to  the  same  amount,  to  pay  a  debt 
coDtracted  for  a  similar  purpose,  upon  war- 
tants  of  Ihe  state  auditor.  Section  6  of  tiie 
HinnesoU  Act  of  1BT8,  cbsp.  98.  provides  as 
follows:  "The  credit  of  the  State  is  hereby 
pledged  to  the  payment  of  the  interest  and 
principai  of  the  Donds  mentioned  in  this  Act, 
aa  the  same  may  become  due."  By  another 
•ection  the  slate  auditor  is  authorized  and  re- 

r'red  to  levy  an  annual  lai  necessary  to  meet 
Interest  and  principal  of  the  debt  created 
by  these  bouda.  Hany  of  the  features  of  the 
two  Becd  grain  Statutes  passed  at  the  fliat  bch- 
alou  of  the  Legislature  of  this  blate  are  bor 
rowed  from  Minnesota.  In  principle,  the  leg- 
islation of  the  two  States  is  Identical.  The  atd 
extended  Is  furnished  in  the  form  of  a  loan  to 
iDdfvidual  farmers,  secured  on  Iheir  crops,  hut 
tobemetprimarily  by  taxation.  The  destitute 
coDunuDities  of  farmers  who  were  (bus  afsisied 
in  a  nelgbboring  Slate  were  enabled  thereby  to 
tide  over  their  temporary  neccsuities,  and  are 
now  self-supporting. 

■  This  review  of  legislation  In  aid  of  destitute 
farmers  wiU  serve  to  illustrate  the  weit-known 
fact  Ibal  legislation  under  tbe  pressure  of  a 
public  aentimeat,  bom  of  stern  necessity,  will 
adapt  itself  to  new  exigencies,  even  if  in  doing 
■o  a  sanction  Is  gtveo  to  a  broader  application 
of  elementary  priociplea  of  gOTemment  than 
have  before  been  recognized  and  applied  by 
the  courta  in  adjudicated  esses.  It  is  the  boast 
of  Ihe  common  law  that  it  is  elsslic,  and  can 
be  adjusted  to  ihe  development  of  new  socisl 
and  business  conditions.     Can  a  statute  enacted 


government  ai 
lion  I  We  ihl 
is  due  from  the  courts  to  tbe  legislative  branch 
of  the  slate  government,  and  it  ia  axiomatic 
that  In  casea  of  doubt  the  courts  will  never  in- 
terfere to  annul  a  statute.  Cooley,  Const.  Llm. 
tnarg.  p.  487. 

It  will  be  presumed  that  the  Legislature,  In 
passing  tbe  t:>eed-grain  Statute,  acted  upon  the 
fullest  knowledge  of  the  necesBities  of  the  eitn 
ation,  and  also  presumed  that  they  have  passed 
Ihe  Statute  after  due  deliberation  and  with  the 
clearest  apprehenslDn  of  the  scope  and  purpose 
of  the  language  used  in  section  185  of  tbe  State 
Constitution.  That  section  is  not  only  restrict- 
ive upon  counties,  but  is  also  permissive.  It 
permits  counties  to  lend  aid  for  "the  necessary 
support  of  Ihe  poor."  To  our  mind,  the  re- 
strictive words  of  that  section  were  intended  to 
prevent  the  loan  of  aid  either  to  individuals  or 
«L.RA. 


corporations,  for  tbe  purpose  of  fostering  busi- 
ness enterprines,  either  of  a  public  or  prirBt« 
nature;  but  that  the  people  who  adopted  the 
Constitution,  al  well  as  those  who  framed  the 
instrument,  expressly  intended  by  the  language 
of  that  section  to  grant  a  power  afSrmativeTy 
to  the  municipal  corporaiionR  named  in  section 
186,  to  lend  their  aia  and  make  donations  for 
the  "necessary  support  ol  the  poor."  The  at- 
tention of  tlie  court  has  been  directed  to  Iha 
Constitutious  of  nineteen  of  the  States,  in  which 
the  language  of  section  !8>  ia  used  verbatim, 
except  only  that  in  the  States  of  Nortb  and 
South  Dakota  the  words  above  quoted  are  in- 
terpolated. Why  was  this  peculiar  lanffuage 
introduced  into  ihe  Consiitutiousof  Nortli  and 
South  Dakota,  when  notliing  of  the  kind  was 
found  in  that  of  the  other  aevenleeu  StatesT 
Why  did  not  Uie  conventions  which  formed 
tlie  Organic  Law  for  North  and  South  Dakota 
simply  copy  the  language  which,  with  this  ex- 
eeptloD,  is  borrowed  from  the  other  Constitu- 
tions, without  Inserting  tbe  excepting  clause 
under  conaideradonf  To  our  mind,  the  answer 
to  these  questions  ia  found  in  the  peculiar  and 
alarming  condition  of  the  people  of  Dakota 
Terrilory  In  the  year  1889,  when  the  two  Da- 
kotaa  assumed  the  responsibilities  of  statehood. 
Such  conditions  hsd  not  before  existed,  and 
hence  the  Constitutions  of  other  States  had 
made  no  provisions  to  meet  such  neccu-itiea. 
When  the  two  States  formed  and  adopt«^  their 
ConslilutioDS  the  fact  was  well  known  and 
recognized  by  the  people  of  Dakota  that  the 
conaitioo  of  many  farming  communities  waa 
such  that  some  comprehensive  measure  for 
their  relief  was  an  imperative  necessity.  In 
such  a  conjuncture  the  words  were  interpolftcd 
into  section  186  of  the  Constiiution,  which  per- 
mit counties  to  loan  their  aid  for  the  "neces- 
sary Bupport  of  the  poor."  No  constitutional 
grant  of  power  was  necessary  to  give  tlie  new 
governments  authority  to  provide  for  the  sop- 
port  of  paupers  In  tbe  poor-houses.  Tliat 
power  is  Inheient,  and  exists  in  ail  goveramctits 
as  among  their  implied  powers  andduties.  By 
universal  consent,  taxes  are  valid  when  laid  for 
Ihe  support  of  paupers,  or  those  likely  to  be- 
come paupers.  There  was  no  necessity  and  no 
reason  for  insertini;  a  provision  in  the  Stale 
Constitutions  of  North  and  South  Dakota  au- 
thorizing counties  to  loan  their  aid  to  maintain 
the  alms-housea.  It  would  bo  absurd  to  as- 
sume that  the  framcrs  of  the  Constitutions  and 
the  people  who  adopted  them  intended  by  Ibis 
provision  to  enable  local  munioipahties  lo  is- 
sue and  sell  bonds,  and  loan  the  proceeds  lo 
the  inmates  of  the  poor  houses;  yet  the  power 
to  loan  aid  in  "support  of  the  poor"  is  given. 
In  our  opinion,  this  power  is  conferred  in  the 
Organic  Law  expressly  to  meet  the  eiiirenciea 
of  the  situation  then  existing,  and  that  it  is  our 
duty  to  give  it  tbat  eflect.  We  believe,  and  so 
hold,  that  the  class  referred  to  In  tbe  exception 
contained  in  section  185  of  the  State  Constitu- 
tion is  Uie  poor  and  destilule  farmers  of  the 
State,  and  that  the  first  Legislature  which  met 
after  tlie  State  was  admitted  has,  by  tbe  Seed- 
grain  Statute,  put  a  proper  construction  upon 
the  language  in  question.  We  therefore  rei  uae 
to  grant  tbe  writ  applied  for,  and  hold  that  the 
Seed'grain  Statute  is  a  valid  enactment. 
But  our  refusal  to  iasue  the  writ  can  be  placed 
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opoD  itfll  another  groiuid.  Thfacase  fiimfahes 
the  flrM  tnslance  of  an  appIJcatloo  to  tbis  court 
to  put  forib  its  original  jurisdiction  by  issuing 
a  irrit  except  in  a  aiogle  liabess  corpus  case. 
We  deem  it  eipedient,  tlierefore,  to  now  Indi- 
cate briefly  the  ciroiimalsncesiioder  which  this 
court,  in  Uie  exercise  of  a  discretion  vested  iu 
it.  will  deem  it  its  duty  to  take  origlntU  cog- 
nizanee  of  cases.  Section  86  of  the  Constitu- : 
lion  of  Ibe  State  autliomesthlf  court  to  "issue  ' 
writs  of  bflbcBS  corpus,  mandamus,  quo  war- 
ranto, cprliorari  and  injunclbn."  In  tbeexer- 
cise  of  ill  Bppellaie  aad  supervisory  powers 
over  inferior  courts  the  supreme  court  may 
have  occasion  from  time  to  time  to  issue  certnia 
of  Ibe  writs  above  enumersled;  but  such  writs 
will  not  issue  out  of  ihlE  court,  in  the  exercise 
of  its  original  Jurisdiction,  except  In  a  limited 
class  of  cases,  and  such  as  are  not  ordinarily  of 
freqtieut  occurrenre.  All  of  the  original  and 
remedial  writs  which  can  be  issued  out  of  tbis 
caart.  under  the  Constitution,  may,  under  sec- 
tion 103  of  the  State  Cunstitutlou,  be  issued, 
not  only  liy  the  district  courts,  but  tbe  judges 
thereof.  We  think  tbe  intention  was  to  de- 
volve upon  the  district  courts,  which  are  readi- 
ly accessible,  and  at  all  times  open  for  public ' 
biisiness,  the  duty  of  assoining  original  cog- 
cizauce  of  all  ordinary  cases  which  are  reme- 
diable by  means  of  the  writs  aforesaid;  and  to 
confer  upon  the  supreme  court,  in  tbe  exercise 
of  a  discretloii  vested  is  It,  the  duty  of  taking  \ 


original  cognizance  only  In  tbe  Itmlted  class  of 
cases  where  tbe  writs,  except  tbe  writ  of  habeas 
corpus,  are  sought  for  on  motion  of  the  attor- 
ney-general  as  prerogative  writs.  Except  in 
cases  of  habeas  corpus,  leave  to  file  an  infor- 
mation must  be  obtained  by  the  attorney-gen- 
eral. Wben  the  information  makes  out  a 
prima  facie  case,  the  writ  will  issue  only  in 
cases  piiblici  jurit  and  those  aSecting  the  sov- 
ereignty of  tbe  State,  its  franchises  and  prerog- 
atives, or  the  liberties  of  its  people.  In  such 
cases  tbe  court  will  judge  for  ilself  whetherihe 
wrong  com{)laioed  of  is  one  which  demnnds 
the  interposition  of  this  court.  The  Constitu- 
tion of  this  8late,  with  respect  to  the  original 
Jurisdiction  of  the  supreme  court,  is  substan- 
tially tbe  some  as  that  of  the  Slate  of  Wiscon- 
sin; and  theinterpretalioQ  given  by  the  supremo 
court  of  (hat  State  to  that  part  of  its  Slate  Con- 
stitution meets  with  the  full  approval  of  this 
court.  See  Attg-Gen.  v.  Chicago  0:  N.  W.  R. 
Co.  8fi  Wis.  435;  AUy-Gen.  v.  Eau  Claire,  87 
Wis.  400;  Whtder  v.  NorUtem  Colorada  Irri- 
gation Co.  9  Colo.  24a 

Tbe  case  at  bar  eSects  only  tbe  local  concerns 
of  tbe  County  of  Kelson  and  its  taxpnyera,  and 
bence  does  not  fall  within  the  limiled  cless  of 
cases  iudicsted  above,  and  in  which  alone  tlils 
court  will  assume  original  jurisdiction.  It  fol- 
lows that  for  this  reason,  dso,  the  writ  mutt  b* 


IOWA  SCrPREME  COUBT. 


Fredrick  J.  KILLMBR 

John  J.  WTJCHNBR  «l  al,  AppU. 

(....Iowa,,,.) 


B  lire  eetata.  who  make  valuable  Inprovenienti 
while  In  poBSGssloD  belnre  leamtng  of  tbe  defect 
In  tbeir  title,  should  be  allowed,  on  a  snle  In  per- 
tttlOD,  the  value  of  the  trnprovemeals  before  dl- 
vlilon  of  the  proceeds. 
S<  An  aJIow&nce  Cor  Improramenta.  to 
whioh  K  vurchDser  \a  gooA  faiCli  Is  entitled,  mar 
be  nude  Id  partition  prooeedlntis  Instead  of  oom- 


NOT>.—P<ir1ft(on  of  atata;  jurtidlolton  in  cguity. 
Am  early  bb  tbe  reiiro  oF  EUmbeth.  partition  tie- 
came  a  matter  of  equitable  oagnlzsnce.  and  oow 
tbe  Jurtedtctlon  Is  establlBhed.  u  or  rlgrht.  la  Edr- 
fauid  and  tn  the  Untied  States.  BPam.  Eg.  Jur.  4U, 
«Ea,  dtlne  Affar  v.  Fairfax,  IT  Yee.  Jr.  G83,  £  Lead. 
Cl&  in  Eq.  («th  Am,  ed.)  805.  880, 8M:  Barin?  v.  Kash, 
1  Vem.  A  B.  SSI;  Parker  v.  Qerard,  Amb.  XX;  Wood 
V.  TJttle.  as  Me.  107;  Bafley  v.  SIsson,  1  H.  I.  883; 
Doiiiiel]  V.  Halfec.T  Ired.  Eq.Al;  Holmes  v.  Holmes. 
I  Jones,  Bq.  fOt;  Howe;  v.  Gotngs,  13 IIL  B^  Scbrinff 
T.  Mereerpan.  Hopk,  Ch.  HO,  a  N.Y.  Ch.  L.  ed.  HE.  fl 
Oow.  SU;  Harwood  T.  K!rb7. 1  Palm.  «S.  S  N.T.  Ch. 
L.  ed.  T18;  Teal  v.  Woodworth,  3  Paige.  (TO,  B  N.  T. 
Ch.  t.  ed.  SS6;  Wilkinson  v.  Parish,  S  Paige,  G5S,  B 
H.  T.  Cb.  L.  ed.  310,  Burhans  v.  Burhaos,  2  Barb. 
Ch.  3M.6N,  Y.(ai.L.ed.S90;  Von  Aiadale  V.  Drake, 
i  Bart).  BOK  Oreen  r.  Putnam,  1  Barb.  H)0;  Tanner 
V.  Nllea.  1  Barb.  £80;  Boott  v.  Guemser,  80  Barb.  163, 
aflrined  to  4S  n.  7. 108;  Head  v.  Hftchell,  IT  N.  7. 
IIC;  demena  v.  CleiDeiis,  31  N.  T.  BB;  Qreicor;  v. 
Grenory,  8B  H.  C.  fiffi;  Tabler  v, Wiseman,  X  Ohio  St. 
aff;  WUlianu  v.  Tan  Tayl,  Id.  836;  Gregory  v.  Hlg-h, 
» Ind.  IB!;  HUllssn  v.  Poole.  35  Ind.  tt;  Lamed  v. 
Benefaaw,  m  Mo.  US;  Wangh  v.  Blunienchal,  IS  Mo. 
48^  Batnhardt  v.  Wendeck, «  Mo.  877;  DeDprey  v. 
DeDpnr,  n  Oal.  Sa-,  Oatee  t.  Salmon,  3S  OaL  GTO; 
Wotten  T.  Copeland,  I  Johns.  Cb.  UO,  t  N.  T.  Ch.  L. 

«  L.  R.  A  ] 


In  Oie  oHglnal  JurlsdloUon  of  equltf,  tbe  parlt- 
tlon  was  effected  by  means  of  mutual  convcyHncesi 
and  where  tbe  land  wna  Incapable  of  exact  or  fair 
dtvlslon.  the  oourt  had  pon'er  to  compcasaie  tor 
tlie  fnoquatlty  by  awarding  what  was  known  us 
"owelty  or  partition,"  by  being  a  pecuniary  com. 
pensatlon.  or  a  ohHrge  upon  the  land  by  way  of 
rent,  eerntude  or  easement  8  Poro.  Bq.  Jur.  CO; 
Phelps  V.  Green,  3  Johns.  Ch.  803, 1  N.  Y.  Ch.  L.  ed. 
838;  Larkln  y.  Mann,  2  Paige,  BTl.  S  N.  Y.  Ch.  L.  ed. 
738;  Clarendon  V.  Or)rnhy,  1  P.  Wms.  «B:  Turnerv. 
MorfTBTj.  S  Yes.  Jr.  143;  Btory  v.  JohnsoQ,  2  Younge 
ft  C  (Eich.)  SSG;  Homcnstle  T,  Charles  worth,  11 
Blm.  SU:  Mole  T.  Hansfleld.  IE  Blm.  U;  Smith  v. 
Smith,  10  Paige,  470,  4  N.  7.  Ch.  L.  ed.  1054;  I^rkhi 
V.  Mann,  S  Paige,  H,  2  N.  7.  Ch.  I^  ed.  738;  Haywood 
V.  Jurtaon, *Barb. K38;  Norwood  V.Norwood, 4  Harr. 
k  J.  IIS;  Warfleld  v.  Wartlcld,  S  Harr.  &  J.  453;  Coz 
V.  MoMulhn.U  Grate  Se;  Wynne  v.Tnnatnl  1.1  Dev, 
Bq.  t3;  Graydon  v.  Giaydon.  McMuU-  Eg.  83;  Oliver 
V.  Jemlgan,  48  Ala.  4L 

The  American  oourts  were  the  flrrt  to  eetabllsh 
the  right  of  couMa  of  equity  to  do  equity  by  do- 
creelnff  a  nie  of  the  premlseii  when  they  could  not 
do  equity  by  oompelUng  a  partitJon  and  dlvlsloD. 
Enapp,  Part.  BZ4. 

The  application  for  a  nle  will  be  granted  when 
partttloD  cannot  be  otberwlse  made  wlthont  great 
Incoavenieaoe.   Baldwin  v.  Aldrloti,  31  Yt  (1% 


MO 


Iowa  Bupbkue  Cookt 


yeUlDr  Um  olalmaiit  to  bring  u  acdoa  kt  lav 
under  tbe  OooupylDE  Claimant  Aot. 
8>  Aeoort  of  «qaltr  bmvltis  acqiilred 
Imiwllctlon  of  the  case  baa  power  to  afford 
ttia  proper  equitable  reUeT  wbich  ta  demanded. 

APPEALby  defendants.  John  J. and  Oeorge 
G.  Wucboer.  from  a  decree  of  the  District 
Court  for  Keokuk  County  allowing  the  cost  of 
liuprovementHSK'''nat  Cbem  in  en  action  brought 
to  secure  the  panttioD  of  certain  real  estate. 

The  facts  sufDcienlly  appear  in  the  opinion. 

Xeurt.  MB«kej'  A  Stockmaji,  for  appel- 
lants: 

RetnaiDdermen  cannot  be  charged  for  Im- 
prove  ments. 

1  Wasiib.  Real  Prop.  4th  ed.  p.  12S,  and 
caaes  cited  in  nota;  A  Kent,  Com.  13th  ed.  p. 
TT,  and  ca«cs  cited  in  note  B;  Scott  v,  Ouerntej/, 
48  N.  T.  106,  124;  BaUenUm  v.  Spear,  2  Bail, 
S89:  Brooki  v.  Broofct.  13  8.  0.  432;  Herritt  m. 
8eott,  81  N.  G.  885;  Pau  t.  McLendon,  62  Hisa. 
680;  Patterson  t.  Johiuon,.  113  HI.  65S;  Ban- 
too:  T.  Maker.  85  N.  Y.  B28:  Elrod  v.  Keller, 
89  Ind.  B8^:  MoTiian  t.  Morgan,  38  La.  Ann. 
BOS;  Franeii  v.  BayUt,  101  Mass.  430;  OurtU 
T.  Fowler,  66  Micb.  IKI6;  BmaUey  t.  Uaaetoa, 
40  Minn.  460. 

One  deriving  title  through  a  life  tenant 
vboM  interest  ia  plainly  shonn  by  the  title 
papera  Is  not  entitled  to  compenBatloa  from  tbe 
Kniaindcrman  for  imprOTementa. 

Stewart  t.  Malheny,  66  Mim.  SI. 

Ai  to  tbe  two  Ibirda  owned  by  appellants, 
neither  appellee  nor  bis  graotor  erer  bad  color 
of  title,  aad  therefore  coold  hare  no  claim  of 
title. 

Hamilton  t.  "bright,  80  Iowa,  4S0. 

Under  the  Occupying  Claimant  Law,  the  oc- 
cupancy must  be  boaa  fide,  and  the  improve- 
ments miiBt  be  made  in  good  faith, 

LuTtqiiett  T.  Ten  Eyek,  40  Iowa,  316. 

Mr.  C.  G.  Jobnaton,  for  appellee: 

Wbeoever  a  peraon  bsi  an  interest  In  land 


BDd  a  partition  of  Uiat  interest  from  other  fi 
lereata  is  brought  about  by  partition,  then  a 
opportunity  is  offered  lo  do  equity  between  lb 
owners  of  these  several  interests  and  the  coui 
will  aee  to  It  tfaat  equity  ia  done  between  Ui 
parties. 

Carter  t.  Ooffman,  8  Wnt.  Rep.  896,  IC 
Ind.  547. 

Allowance  for  improvemeota  will  be  mad 


FoTfl-v.  knapp.  8  Cent.  Bep.  411,  102  K.  Y. 
IBfii  Cooler  v.  Dearborn.  S  West  Rep.  899, 115 
ni.  S09. 

Mr.  E.  B.  SMnpsoB  for  John  Bdnke,  de- 
fendant. 

Roblneoo,  J.,  delivered  the  opinion  of  tha 

The  title  of  the  land  In  qneslton  was  consid- 
ered and  determined  in  Killmo'  v.  Wv^tur, 
74  Iowa,  360. 

This  action  was  brought  for  a  partition  of  tbe 
land.  Plaintiff  asks  that,  in  determinjag  the 
respective  interests  of  the  parlies  talhia  action, 
tbe  improvemeau  upon  the  land  be  considered, 
and  that  an  aUowaoce  therefor  be  duly  made. 
Before  this  action  was  commenced  plaiotifF 
sold,  and  agreed   in   writing   lo   coovey,  tha 

£  remises  in  controvprsy  to  John  Beinke;  and 
e  Is  made  a  party  defendBot.  Tbe  appellanta 
ask  for  the  partition  of  tbe  real  estate,  but  in- 
sist  that  their  Interest  is  not  affected  by  the 
improvements.  The  defendaDt  Beinke  admits 
the  contract  of  purcliase  with  plaintiff,  and 
avers  that  it  Is  an  entirety,  and  Ibat  he  does  not 
desire  io  take  only  a  part  of  the  land.  He  also 
alleges  that  he  has  placed  thereon  improve- 
ments to  tbe  value  of  {676,  and  asks  tbat  Id 
case  a  pale  is  ordered  tbe  plBlntilTB  share  of 
the  proceeds  tbereof  be  paid  into  <y)urt  until  an 
adjustment  is  effected  between  himself  and  the 
plairliiT.  Totbe  answerof  Beinke,  appellanta 
plead  that  the  improvements  for  which  he 
claims  were  made  without  their  knowledge  or 
consent,  and  with  knowledge  of  Ibeir  rights. 
The  court  below  found  that  each  appellant  waa 


A  sale  should  be  ordered  when  It  Is  for  tbe  best 
interests  of  all  pnrties  concerned.  Johnson  v.  Olm- 
sted,«  Conn.  809;  Tuokerv.  ParlK.TOGa.  *»;  Len- 
fers  V.  Henbe,  IB  la  tOS;  BrnDBcomb  v.  GllllHn,  U 
Iowa,  Z3Si  BurgesB  v.  bstham.  3  Bueh.  OB:  Merer 
V.  Pnrjtoud.  Si  La.  Ana.  9(»;  Tliunton  y.  HInke.  S3 
Hd.  BIB;  Wilson  v.  Dunu&n.  U  MlM.  SIS:  Hig»labot- 
tom  V.  Short,  a  Ulsg.  160:  Fleet  v.  Dorland.  11  How. 
Pr.  4M:  Tuoker  v.  Tucker,  IB  Wend.  SIX:  TruU  v. 
Bice,  BS  N.  C.  B2T:  Bteedman  v.  Weeks.  I  Btrobh.  Eg. 
US;  Pell  V.  Ball,  Chevea,  Bq.  M;  Vesper  v.  ¥ia- 
worth.  M  Wis.  B61. 

When  partition  cannot  be  bad  wlttiout  Injarj  to 
the  IniereeiH  or  thaoo-tenanta.  a  aaleand  dIvlaiOD 
of  the  proceeds  are  as  much  a  matter  of  rlgbt  as 
wag  actual  partltlnn  under  tbe  common-law  rule. 
Blohardion  v.  Honson,  Q  Oonn.  91:  Johnson  r. 
Olmsted,  (E>  Oonn.  GIT;  Hartmann  v.  Qartmann,  tS 
lUL  103;  Metoall  v.  Hooplnffnrdner,  (6  lows.  GIO; 
Bllohie  V.  ICunder.  4B  Hd.  li;  Farki  v.  BUer.  nv.C. 
lU. 

ABoiBantt  for  tmprovemcnti, 

A»  a  general  rule  a  persoa  In 
In  KDOd  lalrh.  even  tfaoueh  wrongfuIlT 
•lOD.  Is  entitled  to  oompenratlon  toi  ' 
placed  br  bim  upon  " 
I  A.  IL  llaiah.  ttt. 
eUR-A. 


poBsessloo  of  land 


Blg-hts  acquired  byeredlD?  permaneait  Improve- 
ments. Se«iiatctoMooreT.Tborp<R.t.>7I<.  R.A.Tn. 

Where  one  Joint  owner  faasputlmprorements  on 
the  property,  he  shall  receive  oompcnsatlou  lor  his 
Improvements,  either  br  having  the  pert,  on  whleb 
the  Improvements  are,  aaslKned  to  him  at  the  valua 
of  the  Jsnd  without  the  improvements,  or  by  oom- 
pensiitlon  dli-ected  to  be  made  for  them.  Hall  v. 
Plddook.  El  M.  J.  Eq.  Sli;  Town  t.  Ncedham,  S 
Palffe.  6G3.  S  N.  7.  Ch.  L.  ed.  gTl;  Bt.  Felli  v.BaDkIn, 
3  Edw.  Ch.  aai,  B  N,  T,  Cb.  L.  ed.  9%  X  Van  Sontv. 
Eq.  Fr.  tl. 

If  Improvementa  aie  made  nndef  the  mistaken 
tKliel  Uiat  tbe  tenant  owns  the  land,  en  allowance 
will  be  made  In  proceedings  for  partition  tor  tbe 
amount  tbat  tbe  land  Is  enhanoed  In  value.  Elrod 
V.  Keller,  at  Ind.  887. 

In  computation  for  improvements,  the  eo-tenant 
against  whom  tber  are  charged  should  not  be 
charged  with  their  prioe,  but  only  bis  proportion 
of  the  amount  which  they  add  to  the  value  of  the 
premlBGB.  with  a  deduotlan,  to  which  he  may  have 
a  olalm,  (m  use  and  oocupatlon  by  the  oo-tenant 
who  made  the  Improvementa.  Cooler  v.  Deartxini, 
E  Wcet.  Rep.  Sgs,  US  m.  MM. 

Oo-tenanu  m«Hnf  improvements  are  proteotaA 
meQutty.    Bee  not*  to  Kocre  V.       ~~ 


.ogle 


Macldia  V,  Grbbntillb. 


Ml 


tiK  owner  of  in  ODdlvlded  A  *>f  tbepremiiesln 
conirovern, inclndinctbe improvements,  sub- 
lect  to  a  lieu  esUI<9  of  Dorotba  SlrobmBii,  now 
A?ld  by  Belnkeiaod  that  Beioke  was  tbe  owner 
of  an  undivided  U  of  tbe  premises,  iDcluding 
Improvements  aoatbe  life  estate  aforessid.  II 
vaa  ordered  tbat  tbe  premiees  be  sold,  and  H 
of  tbe  proceeds  be  paid  to  Beinke,  and  that  tbe 
remainder  be  Invested  under  the  direction  of 
the  coorl;  that  the  interest  thereof  be  paid  to 
Beioke  during  the  life  of  Dorotha  Birohman, 
kod  at  her  death  that  aucb  remaloder  should  be 
paid  to  appellants. 

1.  AppeUaDts  contend  that  the  conrt  erred 
In  maUng  an  allowance  sKsinat  them  for  im- 
provementB  made  bj  appellee.  Numerous  au- 
tborities  are  died  nbich  hold,  fn  effect,  tbat  a 
teoam  for  life  cannot  charge  tbe  inberltance  or 
remainder  estate  with  the  cost  or  value  of  im- 
provements; and  for  the  purposes  of  this  case 
that  maj  be  conceded  to  be  the  general  rule. 
The  quesiion  we  are  required  to  determine  la 
whether  tbe  facia  of  this  case  make  it  an  ei- 
ocptioD  to  that  rule.  The  land  in  controversy 
waa  purchased  from  tbe  general  eoveromcnt 
by  tbefaiherof  appellants,  who  died  (estate, 
and  a  nonreradent  of  Iowa,  In  tbe  year  IBM. 
He  devised  lo  each  of  tbe  appvllanla  an  un- 
divided one  third  of  the  land  lo  question,  tub- 
jpct  to  an  estate  In  the  mother.  Kilimer  v. 
>  Wuehner,  74  Iowa,  BOO.  By  a  decree  of  the 
Keokuk  Circuit  Court  rendered  December  81, 
I1S8S,  from  which  the  appellants  in  this  case 
did  not  sppeal,  tbat  estate  wa3  delerniincd  to  be 
a  life  estate  In  the  aharea  of  appellant,  and  an 
undivided  one  third  In  fee  simple. 

Id  the  year  1602  tbe  grantor  of  plaiatlff  ob- 
tained from  the  step-falher  of  appellaota,  who 
were  then  minors,  a  deed  which  recited  tbe 
■tep-father  was  their  Ruardian,  and  which  pur- 
ported to  convey  tbe  land.  It  waa  Insutflcleat 
U  a  conveyance,  but  the  evidence  aatiafles  uB 
tbat  it  was  received  in  (rood  faith,  and  relied 
npoD  and  treated  as  effectual  lo  pass  tbe  title 
of  appellanta.  In  the  year  1BS4  plalnllS's 
grantor  acquired  the  interest  devised  to  tbe 
Diniber,  and  in  the  year  1806  he  executed  to 

Elaintiff  a  warrauty  deed  for  tbe  entire  tract  of 
ind.  Valuable  improvements  were  made  upon 
It,  and  tlicre  is  no  doubt  that  plaintiff  occupied 
and  treated  the  premises  as  his  own  until  tbe 
year  1884,  when  he  aold  them  to  Beinke  ivith- 
oul  any  knowledge  of  appellants'  claims. 
When  that  eale  was  made  an  tnvestieation  of 
the  tiile  led  lo  a  discovery  of  the  claims  of  ap- 
pellants. At  that  time  one  of  them  was  about 
tbir1y<lwn  yeara  of  age,  and  the  other  wag  two 

Ear*  younger,  and  neither  bad  ever  resided  lo 
wa.    They  did  not  know  of  their  Interest  In 


the  land,  nor  tbe  improvements  thereon,  ontQ 

about  October,  1!<84  Beinke  flrat  learned  of 
tbe  defect  in  his  title  nine  montbs  after  he  bad 
entered  into  the  agreement  of  purcbase,  and, 
as  we  understand  tbe  record,  after  a  large  part, 
if  not  all,  of  the  improvementa  had  been  made. 
Certainly,  all  of  nuich  value  were  mide  befora 
Ibere  was  any  adnidication  of  bia  title.  It  la 
true,  appellee  could  have  ascertained  the  inter- 
ts  of  appellants  before  making  tbe  improve- 
enlB,  but  tbe  improTements  were  made  in 

Eod  faitb,  and  equal  io  value  the  worth  of  the 
id  without  them.  Wben  made,  appellees 
were  rightfully  Id  poasesalon  of  the  lanJ,  and 
onlv  did  that  which  was  proper  to  develop  and 
make  It  productire.  It  nas  taken  In  a  wild, 
uncultivated  state,  and  hy  means  of  tbe  Im- 
provements In  question  was  fitted  for  residence, 
and  made  capable  of  yielding  valuable  proUts. 
It  cannot  be  partitioned,  hut  must  be  sold,  and 
the  proceeds  divided.  Appellants  have  not 
been  injured  by  tbe  making  of  the  Improve- 
ments, and  the?  have  no  Juat  claim  to  any  por- 
tion of  their  value.  They  will  receive  tbe  same 
amount  In  value  under  tbe  decree  of  tbe  dis- 
trict court  that  they  would  have  received  had 
tbe  Improvements  not  been  made,  and  with 
tbat  they  ahould  be  satisfied.  Our  conclusion 
is  in  harmony  with  the  principles  of  equity, 
and  la  not  wiinout  support  of  authorities.  See 
TAom  V.  TTiarn.  U  Iowa,  55;  QiTver  v.  (hff- 
man.  109  Ind.  C47,  8  West.  Rep  896;  Goclgr  v. 
Dearborn.  US  Bl.  609, 2  West.  Rep.  399;  Ford 
V.  Knapp.  102  N.  T.  185,  8  CenU  Rep.  411; 
2  Greenl.  Ev.  g  540,  note  1;  Freem.  Co-leoancy. 
§609. 

9.  Otber  questlou  are  discaased,  but  evi- 
dently not  relied  upon,  by  counsel  for  appel- 
lanU.  It  iisuggesled  that  tbe  relief  demanded 
by  plaintiffs,  ana  given  lo  tbem  by  tbe  district 
court,  should  have  been  aouebi  In  an  ar;tion  at 
law,  under  theOccupvtngClaimant  Act.  But 
a  court  of  equity,  having  acquired  jurisdiction 
of  the  case,  baa  power  to  afford  all  proper 
equitable  relief  which  Is  demanded.  Oreea 
Bay  LvmbsT  Co.  v.  Jrtland.  77  Iowa,  636. 

It  is  said  tbat  tbe  questions  Involved  In  this 
casecould  have  been  adjudicnted  in  the  case  of 
Kilimer  t.  ffiWinn-,  74  Iowa,  85S.  That  waa 
an  action  to  quiet  title,  and  the  relief  demanded 
In  this  esse  was  not  made  an  Issue  in  that 

Appellants  a^ik  a  partition  in  this  cnse.  and 
for  general  equitable  ri;lief,  and  cannot  be  beard 
to  complain  because  their  prayer  Is  granted. 
We  are  of  the  opinion  that  tbe  finding  of  tho 
district  conrt  as  to  Lhe  shares  of  appellanis  ia 
sustained  by  tbe  evident^,  and  Is  fair  lo  them. 

Tin  dtcru  of  tltt  IHttria  Oowrt  i*  nf^rmed. 


SOUTH  CAROLINA  BUPREMB  COURT. 


■WflHaoo  L.  MACLDIN  et  at.,  AppU., 

Cttj  Council  of  QREENVILLE. 

(....a  a....) 

1.   Ta^pafera  mmy  ma,liit«i1n  &  rait  for 

■o  Injunction,  Id  ^h^f  of  tbeniKlves  snil  other 
taipayeiB,  to  prevent  iUegal  scu  of  muntcJ|iBl 
auUiorttlsa  wbloh  will  laoreaM  the  t>urd«o  of 

«L.R.A. 


8.   AnmineiMledeltT'clutrterproTlinnKtfaai 

the  cltv  nuf  borrow  Tnaoe^  b^  Isauing'  bonds 
"not  to  exceed  the  sum  ot  tlOO.OOO,"  omltttoK  the 
words  of  tlie  former  chHrter  "  but  never  In  aaj 
form  to  make  the  city  Uuble  f or  eiccedlnir  tbat 
amount  In  the  aKsregate."  stves  nutborttr  to 
Issue  bonds  subseiguent  to  the  date  of  the  charts 
to  tbe  extent  of  (100,000,  althouffb  a  bonded  In- 
debtedness already  existed. 
S.   A  «lt]r   mMj-  own 
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pI«Bt  and  manufiotuie  eleofartott;  for  IlshCInr 
the  rtreoto,  where  It  la  eipreaaly  (flven  power  to 
own  propertr,  Bad  Blao  baa  u  Implied  rlgbt  to 
Ucht  lu  stream. 
4>  The  pareluMe  of  An  electrle-Ugbt 
plant  1*  beroad  the  Implied  authorit;  if  a  mtf 
•o  far  as  It  la  Intended  to  fivniab  lights  lor  tbe 
reddences  and  plaoeaof  bujtnea  of  private  In- 
dlTiduala,  either  with  or  wltbouC  oompuiaatlOD. 

(April  Z],  ISBD.) 

APPEAL  by  plaintiffs  from  a  Jndgment  of 
lUe  Commoa  Pleas  Circuit  Court  disnilgs- 
Ids  the  complaint  in  an  acCIoD  brought  to  en- 
join defendant  from  purcbaaing  and  operating 
an  eleclric-tigbt  plant.    Rnerted. 

The  case  la  fully  stated  in  the  oplnloii. 

Mesir*.  Weila  A  Orr,  for  appellants: 

CorporatioDB  ciui  exercise  only  such  powers 
as  are  expressly  conferred  ufiOD  tbem,  or  which 
•rise  by  necessai;  implication. 

Diltoo,  Mud.  Corp.  Bd  ed.  S  H9;  Ollaaa  t. 
Cart]/,  108  U.  B.  110,  ISl  (27  L.  ed.  686,  674); 
Button  V.  Kempton,  18  Mass.  373;  New  York 
MremM  III.  Co.  v.  Ely,  6  Conn,  660;  Zoltman 
T.  Han  FraneimM,  20  Cal.  66;  Clark  v.  J)tt 
Heina,  16  Iowa,  199;  Cooley,  Coast.  Llm.  288, 
S8S,  280,  and  7U>ki;  BlaJet  v.  WaUc«r,  28  8.  C. 


Dillon,  Mtin.  Corp.  §g  181,  888-*07;  Salt 
ei.  LouU  T.  Eait  St.  Loua,  0.  L.  AO.Co.Vi 
III.  415. 

Cities  and  towns  are  under  no  obligation  to 
light  the  streets  at  night 

Bandatt  T.  Battem  B.  Co.  106  Mass.  376. 

Mt.  M.  F.  Anael,  also  for  appellants: 

Property  holders  or  taiable  inbabilants  may 
resort  to  equity  to  reslrain  municipal  corpora- 
tions and  their  officers  from  traDSCendlUR  their 
lawful  powers  or  violating  their  legal  duties. 
Id  any  mode  which  will  injuriously  affect  the 
taxpayers, 

Dillon.  _  . 

•IB,  910.  nort,  917. 8Itl,  voU;  OramFien  t.  Zob- 
ritkit.  101  tr.   B.   601  (25  L.  ed.   1070);  Nea 


Mun.  Corp.  8d  ed.  M  B14,  and  jiott. 


p.  8d  ed.  m 
l»,vole;  Ore 


London  v.  Brainard,  32  Conn.  S53;  BaltimBre 
▼.  Gffl,  81  Md.  876;  CUton  v.  Sanchett.  18  Dl. 
■615:  Plate  v.  Proeidtnet,  12  B.  I.  1;  Wadet. 
Biehmond,  18  Oratt.  G83;  Harney  t.  Indian- 
apolU,  a.  d  D.  S.  Co.  89  Ind.  244. 

Owners  of  taxable  property  can  malntnln  a 
«nit  to  annul  lUegHl  acts  of  municipal  officers 
wben  such  acts  will  increase  the  municipal 
taxes,  and  the  State  Is  not  a  necess^  party. 

NeKmeger  v.  Mii»ovri  A  M.  B.  (S>.  52  Mo. 
81.  14  Am.  Rep.  894;  Freain  v.  Leatik,  4  Myl. 
A  Cr.  353;  Dillon.  Mun.  Corp.  §g  931,  929. 

Suits  have  been  brought  that  way  in  South 
Carolina. 

Qage  t.  CharUtUm.  8  S.  C.  491;  Ttimmier 
■w.  Bomar,  20  8.  C.  8G4. 

Matri.  T,  Q,  ft  A,  H,  Doii»ldaon;  klso 
(or  appellants; 

The  City  Couodl  of  Greenvtlle  bad  no  an- 
tborEly,  under  the  tenna  of  tbeir  charter,  to 
purchase  and  (mertle  the  electric- light  plant 
for  inside  llgbiing  of  private  retddeoces  uid 
places  of  business. 

DilloD,  Mud.  Corp.  8d  ed.  g  B9;  Coolev, 
Const  Llm.  S8»;  WUkodc,  Hun.  Cotp.  769; 
8L.R.A. 


Otark  T.  Be*  Mointt,  19  Iowk.  199,  87  Am. 
Dec  428;  New  York  Firemen  Int.  Co.  v.  My, 
6  Conn,  660,  18  Am,  Dec  100;  S(e/*»n  t. 
Stmpton,  18  Mass.  273,  7  Am.  Dec.  145;  Om. 
y.  &^  it  S.  E.  B.  Oo.  %1  Pa.  889,  67  Am. 
Dec.  471, 

The  doctrine  of  ulira  nrte  fs  applied  with 
greater  strictness  to  public  than  to  private  cor- 
pora lions, 

Seahery  t,  Fna,  87  Hlan.  141,  0  Am.  Bt 
Rep.  830:  Dillon,  Mun.  Corp.  $457, 

U  an  appropriation  of  money  be  made  for 
two  objects, — one  lawful  and  the  other  not, — 
and  it  ctionot  be  dlsttnguished  and  BeparaCed, 
then  tbe  whole  will  be  hetd  void;  otherwise 
the  court  will  enjoin  or  relieve  against  the  ex- 
penditure which  is  unlawful. 

Boberti  t.  Sme  York,  B  Abb,  Pr.  41.  Sea 
also  Hovtei  \.  Baeine,  81  Wis.  616;  SUttim  t. 
K»mptan,  18  Mass.  373,  7  Am.  Dec.  145. 

XesiTt.  Perrr  ft  Hervrajrd,  with  ifr.  W. 

A,  WlUlama,  for  respondent: 

Tbe  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  behalf  of  the 
plaintiffs,  and  they  cannot  amend  as  proposed. 

DoolHOt  T,  Broome  Counts,  18  N!  Y.  155; 
Bootetelt  t.  Draptr,  S3  N.  T.  828  et  teq^ 
Qarrgetown  y.  Alexandria  Canal  Co.  87  D.  B. 
13  Pet.    61  (9  L.  ed.  1012);  Pom.  Eq.  Jur. 

5  184B,  and  cases  cited;  Coming  t.  Z/iwrre,  6 
Johns,  Ch.  489,  3  N,  Y,  Cb.  L.  ed,  178;  Bigt-  ' 
loa  V.  Hartford  Bridge  Co.  14  Conn.  666;  Sdtp 
v.  BUhop.  19  Conn.  128;  Smith  v.  Boetim,  7 
Cush.  264;  Anon.  S  Aik.  750;  Attg-Otn.  t. 
Fintndling  Hoipital,  4  Bro,  Ch,  166;  ffSHm 
T.  A'orwicft  <*  W.  R.  Oo.  17  (kmn.  873;  2  Dil- 
lon, Mun,  Corp,  8d  ed.  g§  613,  914,  930,  and 
case*  dted,  631,  623;  AUyGm.  t,  JoUg,  I 
Rich.  Eq.  69;  StaU  t.  Mt.  FleoMint.  8  Rich. 
L,  214;  Atty-Gen.  r.  Clergy  Soeietu,  8  Rich. 
Eq.  160;  StaU  v.  Charletton,  II  Rich,  Eq.  483; 
8tiiU  V.  Oaltimbia.  13  8.  0.  870;  AttgOen.  T. 
DvUin.  1  Bligh,  N.  R.  812:  Atty-Oen.  t. 
Easttakt,  II  Hare,  206;  Atly-Oen.  v.  Botton. 
123MaM,460;  Alty-Oen.v.  Ompfiwi,  IToungo 

6  C.  Ch,  417;  AttyOen.  y.  /mi,  8  Ired.  Eq. 
802;  Atty-Oen.  v.  Perkin;  2  Dev,  Eq.  88;  At- 
ten  Y.  Monmouth  County,  18  N.  J,  Eg.  68; 
Hinefiman  t.  Paterton  H.  B.  Co.  17  N.  J.  Eq. 
76;  Mechling  t.  Eittaning  Bridge  Go.  1  Grant, 
Cas.  416;  Beteridge  v,  Lacey,  8  Rand.  68; 
Walker  t,  Shepardton,  S  Wis.  884;  Bamet  t. 
Bacina,  4  Wis..  454:  William*  v.  BmilA,  28 
Wis.  664;  EujfUv.  Greenwood,  26  Iowa.  877; 
Korri*  dcB-R.  Co.  t,  Prvdden,  20  N,  J,  Eq, 
630;  1  High,  Inj.  §  762;  Coatt  Lint  B.  Co.  -r. 
Cohen.  60  Ga.  461;  Carey  t.  Brooke,  1  Hill,  L. 
866;  MefMViMin  v.  Charlotte  ds  8.  C.  B.  Co. 
6  Bii^h,  L.  683;  South  Carolina  btenmloat  Co. 
Y.  South  Carolina  R.  Oo.  80  8.  C.  589;  Stale,  t. 
Chfiter  A  L.  N.  O.  B.  Co.  18  8.  C.  298;  Km- 
nerty  t.  EUwan  Photphate  Oo.  17  8.  C.  411. 

The  present  charter  of  the  City  furnishes 
ample  authority  for  the  purchase  of  tbe  plant 
and  the  issuing  of  tbe  bonda  to  pay  for  tha 

Act  leSB,  S§  12,  81  a9  But  at  L.  pp.  109, 
IIB);  17  Blat.  at  L.  p.  526,  S  «;  Dillon,  Mua 
Corp.  8d  ed,  e§  89,  98;  10  Charter  of  Green- 
ville City,  €  82,  aa  amended  by  Act  1876;  AcU 
1B87,  p.   1028;  Amey  v,  Allegheny  City,  6S  U. 

B.  24  How.  861  (10  L,  ed.  614);  Kea  OrUav 
V,  Clark,  95  U.  B.  644  (34  L.  ed,  S31);  Rnd  y. 
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Ft.itUmoua,  107  TT.  S.  568  on  L.  ed.  414); 
Ritcheoek  t.  Oalxecton,  96  U.  8.  841  (34  L.  ed. 
659). 

MeOow&n,  ir.,  dellvei«d  the  opinion  of  the 

The  plHiDtifFs,  as  dtizeos  and  taxpsjen  of 
the  Cilf  of  Greenville,  instiluied  this  proceed- 
ing to  restrain  tbe  Citf  Council  from  purchas- 
ing and  opuraling  aa  elect  He- light  plant  to  light 
tbe  streets  and  public  bulldingsof  the  City,  and 
from  using  tbe  aame  for  ligbtine  private  resi- 
dences; and  also  to  enjoin  the  Council  from 
issuing  bonds  of  the  corporation  In  payment 
therefor,  upon  the  grounda  iubatantiall;  stated 
bj-  the  circuit  Judge,  ai  (ollowa;  Firtt.  Be- 
cause the  city  cbarter  confers  no  authority  on 
tbe  Council  to  purchase  this  cnacbinery  fortbe 

[)urposeof  lighting  the  streets  and  public  bulld- 
Dgs.  Sea/tta.  Because  the  power  of  the  City 
Council  to  borrow  money  for  the  public  use  of 
tbe  corporation  has  already  been  exhausted, 
and  that  to  issue  bonds  lo  pay  for  this  plant 
would  be  ullm  etra.  Third.  Because  76  cents 
on  the  |100  of  the  assessed  T.iluc  of  real  aod 
persona!  property  of  the  corporation  is  the  limit 
of  tazarioD  fixed  by  the  cbarter.  and  this  enter- 
prise will  necessanly  force  the  Council  to  ex- 
ceed that  limit,  and  thus  increase  the  burden 
of  tbe  plaintiffB  and  all  the  taxpayers.  Fburt/i. 
Because  the  purchase  includes  a  cosily  engine 
Knd  dynamos  forprmlucing  incandescent  lights 
for  tbe  interior  of  private  residences  and  places 
of  business,  and  there  ta  noaulhorily  conferred 
OQ  the  Council  bj  the  charter  to  purchase  and 
operate  an  electric  plant  for  this  purpose. 
Such,  briefly  and  substantially,  are  the  grounds 
on  which  the  plaintiffs  ask  i-ellef  by  injunction. 
The  City  Council,  the  defendant,  answered 
fully  to  the  merits,  admitting  parajcrapha  1  and 
S  of  tbe  complaint,  but  denying  each  and  every 
olhei  allesalioD  contained  in  It,  not  specially 
denied,  admitted  or  explained,  making  no  ob-. 
jectlon,  however,  by  plea  or  demurrer,  aa  to 
the  manner  in  wbicb  the  action  was  brought. 
In  the  name  alone  of  the  plaintiffs  as  corpora- 
tors and  taipayeia.  Tbe  plaintiffs  offered  in 
evidence  the  charter  of  the  City:  that  an  effort 
bad  been  made  to  obtain  adaitional  powers, 
which  failed;  the  contracts  the  City  Council 
bad  made  in  reference  to  tbe  electric  plant;  the 
value  of  the  taxable  property  of  the  City,  Its 
bonded  indebtedness,  etc.;  that  the  incandes- 
cent lights  were  suitable  for  lighting  tbe  interior 
of  private  residences  and  places  of  business,  but 
not  for  lighting  tbe  public  atreeta,  etc  Tbe 
City  Council,  the  defendant,  offered  no  testi- 
mony, but  moved  orally  at  tbe  trial  to  dismiss 
the  complaint,  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  motion  was  considered  in  connec- 
tion with  the  argument  on  the  merits.  Tbe  cir- 
cuit jud^,  remarking,  among  other  things.that 
be  was  not  willing  todepart  from  what  be  con- 
aldered  the  practice  and  doctrine  of  our  own 
courts— If  tbe  complaint  states  good  ground  for 
equitable  lelief,  and  tbe  injury  complained  of 
Is  peculiar  to  none,  but  common  to  all,  tbe  cit- 
izens, then  tbe  action  must  be  In  the  name  of 
Ibe  State,  ex  rtlaiiont  the  taxpayers,  or  in  the 
name  of  the  allomey-general.  The  Individual 
taxpayer,  as  such  merely,  can  obtain  a  stand- 
ing in  conit  only  by  alleging  and  proving 
8L.aA. 


held  that  the  complaint  should  be  dismissed, 
for  the  reason  that  it  did  not  state  facts  su(9- 
dent  to  constitute  a  cause  of  action.  But 
nevertheless  tbe  Judge  proceeded  to  consider 
tbe  case  on  Ita  merits,  and  dismissed  the  com- 
plaint, also,  on  the  ground  that  there  was  no 
rirtt  or  equity  In  It. 

From  this  decree  the  plaintlffa  appeal  to  this 
court,  upon  the  following  grounas:  "(1)  Be- 
cause his  honor  erred  in  holding  that  the  com- 
plalut  did  not  stale  facts  sufficient  to  coustltula 
a  cause  of  action.  (2)  Because,  if  said  com- 
plaint was  demurrable  at  all,  it  was  upon  the 
ground  that  the  plaintiffs  bad  not  le^  capac- 
ity to  sue,  and  the  objectioo,  not  being  taken 
by  demurrer  on  that  ground,  was  waived. 
(^  Because,  in  any  event,  tbe  plaintiffs  should 
have  been  allowed  to  amend  by  making  tb» 
Stale  a  party  on  the  relation  of  tbe  attorney- 
seueral.  (4)  Because  his  honor  erred  in  hold- 
ing that  the  City  Council  of  Qreenviile  have 
authority,  under  the  police  powers  conferred 
upon  tbem  by  section  13  of  their  cbarter,  to 
purchase  an  elect ric- light  plant  for  the  purpose 
of  lighting  the  streets  and  public  buildinj^  of 
the  City.  (5)  Because  bis  honor  erred  In  hold- 
ing that  said  City  Council,  under  tbe  provis- 
ions of  section  81  of  Ibelr  cbarter.  have  au- 
thoritjr  toissuebonds  to  tbe  amount  of  tl 00,000, 
exclusive  of  the  f88,000  of  bonds  heretofore 
issued  in  aid  of  railroads  and  graded  schools. 

(6)  Because  the  cbarter  of  said  City  having 
limited  the  amount  of  the  annual  tax  to  be 
levied  on  tbe  real  and  personal  propeny  of  the 
citizens  to  75  cents  on  tbe  flOO,  ard  It  appear- 
ing, by  uncontradicted  evidence,  that  the  in- 
come of  tbe  City  is  Just  about  sufUcient  to 
meet  the  present  expenses,  his  bnnnr  should 
have  held  that  said  Council  were  without  au- 
thority to  levy  an  additional  tax  to  meet  the 
interest  on  any  additional  bonds,  and  that, 
therefore,  they  had  no  right  to   issue   them. 

(7)  Because  it  is  respectfully  submitted  that  hia 
honor  erred  in  holding  that  tbe  said  Cilv  Coun* 
cil  have  the  right  to  luraish  lights  to  individ- 
uals and  others  for  private  purposes,  thus  using 
the  people's  money  in  speculation  and  trade, 

(8)  Because  it  is  manifest,  from  the  proof,  that 
one  of  tbe  cbiel  purposes  of  the  dclendant  in 
purchasing  the  incandescent  sytitem  of  the  etec- 
thc-ligbt  plant  was  not  simply  to  light  up  the 
public  buildings,  but  to  furnish  incandescent 
lights  to  private  reeldeoces  and  places  of  busi- 
ness for  compensation,  for  which  there  is  no 
authority  in  tbe  cbarter,  and  to  that  extent,  at 
least,  it  Is  submitted,  their  contract  with  the 
Brush  Electric  Light  Company  was  clearly 
ultra  xiiru,  and  not  bindinR  on  the  City,  and 
that  his  boDOT  erred  In  not  so  holding.  (9)  Be- 
cause, if  the  defendant  Is  permitted  to  carrr 
out  ita  illegal  contract.  It  will  Inevilablv  result 
In  a  large  increase  of  tbe  debt  of  the  Cltr.  and 
a  proportionate  Increase  in  the  amount  of  taxes 
to  be  paid  by  the  plaintitfs,  and  this  fact,  It  U 
submitteii,  lumighes  aufflcient  grounds  for  the 
rehef  sought  bv  the  plaintiffs,  and  his  honor 
erred  in  not  so  holding,"  etc. 

Eiceptiens  1,  2  and  8  make  tbe  point  that  it 
was  error  In  the  circuit  judge  to  dismiss  the    ' 
complaint,  upon  verbal  motion  at  the  trial,  on 
the  ground  that  It  did  not  atate  facts  suffldent 
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tooonslttuteacaiiaeof  RCHon,  Id  that  the  plftin- 
tlflB  bad  Doi  legal  capacity  to  sue  in  their  onn 
Dame,  nithoul  inseninK  as  plaintiff  the  State 
e:  nlntiona  the  complaiuine  Uipnjers.  It 
wiil  not  he  neoeMaiy  to  consider  whether,  ai  a 
mutter  uf  pleading,  the  defendant  waivM  the 
ObjeclloD,  bf  answering  to  (he  merila,  irithnut 
making  the  obleclion  either  by  anawer  or  de- 
niiirrer.     In  the  vien  the  court  takes,  the  ott- 

JsdioD  waa  purely  formal,  relating  merely  to 
be  tilleof  tbe  case;  for  the  plaintiffs  might 
-  have  brouijhl  iheir  action  according  to  the  for- 
mula iiKlicuicd.  The  Slate,  in  such  cane,  never 
refuafs  the  use  of  its  name,  which  mi^iit  have 
been  added  pro  forma,  by  order  of  the  court, 
at  any  etHge  of  tbe  proceeding.  It  Is  alnays 
de<iiratile,  nlien  it  can  be  done  without  a  breach 
of  principle  or  injury  to  otbeia,  that  the  con- 
troversies between  parties  ahouid  be  decided 
00  tlieir  merits  alone. 

In  considerini;  wliether  the  plainiiffs,  as  laiE- 
payers  uf  the  City  of  Orvenville,  bad  tbe  right 
to  bring  this  action  In  Uietr  own  name  for  ihe 
benefit  of  [hemseives  and  other  corporators, 
wiibnut  aile;^nK  special  damage  to  themselves. 
It  will  tie  proper  to  keep  clearly  in  view  Ihe 
nature,  scope  and  obiect  of.  the  action.  It 
muel  Dot  be  overlooked  that  it  is  a  proceeding 
tn  equity,  by  ■  number  of  taxpayers  of  an  in- 
corporated city,  to  prevent  certain  acts,  by  the 
miioicipa!  aulhoritiefi,  alleged  to  be  beyond 
tiieir  BUlhority  under  the  charier,  to  the  injury 
of  plaintiffs  and  ail  of  ber  laxpaycm  of  tbe  cor- 
poration, snmewhat  In  the  nature  ot  a  bill  gtiia 
timtl.  Can  it  be  that,  in  Bucb  s  case,  a  num- 
ber of  citizcDB,  taxpayers  of  a  citv,  cannot  tw 
heard  against  the  corporate  aulborlties  in  a 
court  of  equity  a^kin^  for  an  injunction  airainst 
tbecoosunima'ion  of  the  contemplated  wrongs, 
without  atleGinfrtpeclai  damages  to  themselves 
individuail.v?  ThereiaaceTlam  relation  in*'"* 
nature  ot  aeency  lietween  the  municipal  .._ 
thoriiles  and  all  taipavers  of  the  corpuration. 
It  does  not  strike  us  that  the  doctrines  as  to 
nuisances  and  public  wrongs  of  that  character 
have  any  proper  application  to  the  case. 

Ws  cannot  agree  that  there  is  any  analogy 
between  this  case  and  tbose  of  the  class  of 
South  Carolina  Sttamboat  Co.  v.  South  Carolina 
B.  ai..80S.  C.  GS9.  Tiiatwas  an  action  at  law 
for  damares,  on  account  of  the  obntruction  of 
a  navEgat^d  river,  whicb  waa  a  public  nuiaance 
to  all  tbe  wotld.  Tbe  parties  were  In  all  re- 
spects strangers  to  each  other.  Here  the  tax- 
paying  citizens  of  Qreenviile  are  not  Ihe  whole 
public,  but  comparatively  a  amal!  part  of  It 
They  are  not  sttangers  to  tbe  municipality. 
They,  and  they  alone,  are  affected  by  their 
acts.  As  to  them  this  is  more  in  (he  nature  of 
"a  private"  than  "public"  mailer. 

We  think  tbe  distinction  waa  well  stated  In 
the  case  of  Baltimore  v.  Gill.  31  Md.  3T5-8Q4. 
That  was  a  proceeding  to  restrain  by  injunc- 
tion tlte  mayor  and  council  of  Bsltimore  from 
carryir^  out  the  provisions  of  an  ordinance 
autboiizinj  the  borrovring  of  money  to  build 
certain  railroads.  The  plaintiffs  were  taipav- 
ers on  real  and  personal  property  situaled  In 
Baltimore,  and  they  sued  in  behalf  of  them- 
selves and  others  similarlv  situated.  It  was 
mainlnined  (as  here)  that  the  pluintitfs  bad  nr 
standing  in  court,  and  were  not  entitled  10  a?I 
the  interposition  of  a  court  of  equity  to  restrali 
8L.RA, 


Ijy  injunction  tbe  exeoiitioo  of  tbe  ordinanc. 

It  was  furtlier  maintained  (as  here)  that  t' « 
wrong  complained  of  was  of  "a  public  nature  " 
affectmg  the  whole  public,  in  wliicb  tbe  atti  r- 
Dey  general,  as  tbe  representative  of  the  Stale, 
was  a  necessary  party.  It  was  held  that  the 
intereata  of  the  plaintiffs,  as  taxpayers,  nere 
sulflcient  to  entitle  them  to  maintain  Ibe  acl'on, 
and  that  tbe  attoiney-geueral  waa  not  a  neces- 
san'  party.  Bartol,  Ch.  /.,1n  delivering  the 
opinion  of  the  court,  said;  The  case  is  to  be 
disliagiiished  from  cases  ol  public  vmings.  In 
which  tbe  general  public  are  alike  concerned; 
that  tbe  plaintiffs  "as  taxpayers  Of  the  city, 
and  others  similarly  situated,  .  .  .  constitute 
a  class  especially  damaged  by  tbe  alleged  un- 
lawful act  of  the  corporation,  in  the  alleged  in- 
crease of  the  burden  of  taxation  upon  their 
property  situated  within  tbe  city.  The  com- 
plainants have  therefore  a  special  tntereat  in  tbe 
subject  matter  of  the  suit,  distinct  from  that  of 
the  general  public,"— ci ling  tbe  cases  of  Nete 
London  v.  Brainard,  23  Conn.  5S2;  WtbtUr  v. 
Harieinion,  82  Conn.  131;  AferriU  v.  Pintfj- 
fitld.  46  N.  H.  186;  MeHillan  v.  Lee  Chunty, 
3  Iowa,  811,  etc. 

In  the  case  of  Jftamtyer  v.  MinouH  A  M. 
R.  Co.,  G2Mo.  81,  JTp.  ■/u4<t««  E wing  thus  tId- 
dicates  Ihe  ruling:  "Ibaveexamincd  tbe  cases 
cited  in  support  of  the  other  side  of  the  ques- 
tion, or  Buch  of  them  as  we  have  had  access  to, 
and,  upon  a  careful  consideration  of  the  suti- 
ject.  I  am  of  opinion  that  tbe  decisions,  which 
affirm  the  right  of  plaintiffs  (or  those  standing 
in  the  same  relation  to  such  controversies)  to 
msiD'ain  the  action  rest  upon  a  more  solid 
foundation  of  principle  and  reason  than  those 
holding  the  contrary  doctrine;  and  they  are 
commended  to  our  approval  as  furnishing  the 
only  adequate  remedy  to  the  injured  party  for 
wrongs  resulting  from  unauthorized  or  iflega) 
acts  like  those  complained  of.  Tbe  injury 
'Charged  as  tbe  result  of  tbe  acts  complained  of 
la  a  private  injury,  in  which  the  taxpayers  of 
the  County  of  Macon  are  the  Individual  suffer- 
ers, rather  than  the  public.  Tbe  people  out  of 
the  county  bear  no  part  of  tbe  burden;  nor  do 
the  people  within  the  county,  except  the  tax- 
payers, bear  any  part  of  it.  It  is  therefore  an 
Injury  peculiar  to  one  class  of  persons,  name- 
ly, the  taxpayers  of  the  County  of  Hacon,"  etc 

It  is  true,  as  indicated  above,  that  all  the 
autliorliies  on  Ihe  subject  are  not  in  perfect 
accord.  But,  without  incumbering  this  opin- 
ion with  the  numerous  authoritiea,  we  think  it 
will  be  Bufflcient  to  say  that  Judge  Dillon  (cer- 
tainly our  greatest  authority  on  municipal  cor- 
porations), after  a  careful  analysis  and  examin- 
ation of  the  decisions,  slates,  "as  resting  upon 
reason  and  the  preponderance  of  judicial  au 
thority,"  the  following  propositions:  "(3) 
That,  in  the  aljsence  of  special  controlling  leg- 
islative provision,  the  proper  public  officer  of 
tbe  Commonwealth,  whicn  created  the  corpo- 
ration and  prescribed  and  limited  its  powers, 
may.  in  his  own  name,  or  in  the  name  of  the 
Stale,  on  behalf  of  restiieots  and  voters  of  the 
municipality,  exercise  the  authority,  in  proper 
cases,  of  fliingan  information  or  bill  in  equity,  to 
prevent  the  misuse  of  corporate  powers,  or  to 
set  adide  or  correct  Illegal  corporate  acts.  (8) 
j  That  the  existence  of  such  a  power  in  the  State 
or  its  proper  public  law  officer  is  not  inconsist- 


If AULDTM  7.  OHBBMVILLB. 


briDg  a  bil)  to  prevent  tbe  corporate  aiitborities 
from  transcending  tbeir  lawful  powers,  where 
the  effect  will  be  to  impose  upon  him  an  nn- 
tanful  tai,  or  to  increase  bis  burden  of  taxa- 
tion," etc.  Bee  8  Dillon,  Mun.  Corp.  Bd  ed. 
%  922.  and  the  aulliorities  in  nale. 

We  know  of  no  Act  of  the  Lesislatore  or 
decided  case  wbicb  declares  Ibe  Taw  ot  Ibis 
Statetobeascontended  for.  All  thatiscliiimed 
ia  that  it  hai  been  "tbe  practice"  of  tlie  Slate 
mitil  It  bas  ripened  Into  law.  It  docs  seem  to 
bave  been  ihe  early  practice,  but  we  bave  not 
been  referred  to  a  case  in  wbicb  ao  action  like 
this  waK  dismlEsed,  for  tbe  reason  tbat  ii  was 
not  brougbt  according  to  the  indicated  form- 
ula. Certainly,  since  the  Code  waa  adopted, 
in  1870,  the  practice  bas  not  been  uniform  and 
unbroken. 

Oage  t.  Chartnton.  8  S.  C.  4BI  0878),  was  an 
mctiaD  for  injunction  to  restrain  the  city  coun- 
-cil  of  CharlcBtoD  from  subacribioe  to  certain 
railroad  companies,  brought  by  Alva  Gage 
and  seven  other  named  persons,  'inbabitanta 
and  property  holders  of  tbe  City  of  Charleston, 
for  themselTeaand  others.  Inhabitants  and  prop- 
<rty  holders  of  said  city.*" 

Gfctin  V,  York  (Jovnly,  6  8. 0.  413  (1873),  was 

from  issuing  bonds  in  aid  of  the  conatniction 
of  a  railroad,  brought  by  "  E.  L.  Olenn  and 
others,  .  .  .  taxpayers  on  real  and  personal 


■an  action  to  restrain  the  county 
of  Spartanburf;  from  issuing  bonds  in  aid  of  a 
railroad,  "brought  hv  Trimmier,  Torborough, 
Pool,  Tillison  and  Walker,"  etc.  As  it  seems 
that  tbe  law  on  the  point  of  Ihe  pracllce  "  has 
■not  been  absolutely  settled  in  this  State,"  we 
have  DO  doubt  that  the  plaintiffs  might  bave 

S'ven  their  proceeding  the  form  required  by 
e  ruling  below;  but  were  they  hoimd  to  do 
so  on  pain  cf  having  it  dismissed!  Was  tbe 
action  brought  absolutely  iDCODsistent  with' the 
tight  of  the  8tBl«I  We  know  of  no  principle 
or  such  nnhroken  "practice"  in  the  State  as 
reqtdree  the  court  to  bold  that  tbe  proceeding 
was  unauthorized.  We  think  the  plaintiffs 
bad  a  standing  in  court,  and  were  entitled  to 
have  their  case  beard  on  Ita  merits. 

Tbe  charter  of  the  City  of  Greenville,  as 
amended  in  1885  (19  Slat,  at  L.  106;,  contains 
tbe  following  provisions  for  the  government 
of  the  City.  Section  12  provides  that  the  Coun- ' 
dl  "may  purchase,  hold,  possess  and  enjoy  to 
them,  and  their  successors,  in  perpetuity  or  for 
•ny  term  of  years,  any  estate,  real,  personal  or 
mixed,  and  sell,  lease,  alien  and  convey  tbe 
same:  provided,  that  the  same  shall  not  at  any 
time  exceed  tbe  sum  of  (|]00,OUO)  one  hundred 
thousaud  dollars;  and  the  said  City  Council 
shall  have  full  power  and  authority  to  make 
and  eatablish  all  such  rules,  by-lawa  and  oi-di- 
nancea,  respecting  the  roads,  slreets,  market 
and  police  department  of  said  City,  and  the 
government  thereof,  as  shall  appear  to  tbem 
necessary  and  requisite  for  the  security,  wel- 
fare and  convenience  of  safd  City,  for  preserv- 
ing health,  life  and  property  therein,  and  se- 
«nrinK  tbe  peace  and  good  govemoient  ot  tbe 
same,^  etc  Section  19  gives  tbe  City  Council 
the  right  to  levy  annual^  a  tax  on  tbe  assessed 
SL.K.A. 


tbe  ordinances,  rules,  regulations  and  laws 
made  and  establiahed  as  alxive  provided:  pro- 
vided, said  tax  does  not  exceed  7fi  cents  upon 
every  {100  of  real  and  personal  property  as  aa- 
aessed  and  equalized;"  and  taction  31  provides 
"that  the  said  City  Council  shall  bave  power 
to  borrow  money  for  the  public  use  of  the  cor- 
poration, by  issuing  from  time  to  time,  as 
occasion  may  require,  the  bonds  of  said  corpo- 
ration, bearing  interest,  .  .  .  for  an  amount 
not  to  exceed  toe  sum  of  one  hundred  thousand 
dollars  (9100,000),  and  for  the  payment  of  tha 
interest,"  etc. 

In  order  to  prevent  confusion,  we  will  first 
dispose  of  the  preliminary  question  as  to  tho 
ordinary  expenses  of  tbe  city  government  of 
Greenville,  and  the  prohibition  claimed  to  ex- 
ist in  the  charter,  against  increasing  the  bonded 
debt  of  the  City  beyond  $100,000.  It  is  ur?ed 
tbat  the  debt  already  amounts  to  f  38,000  (prin- 
cipallv  for  subscriptions  to  railroads  and  pubtio 
schools),  and,  with  the  (31,000  now  proposed 
to  be  added.  It  will  be  extended  beyond  ih« 
limit.  Upon  casually  reading  tbe  provision, 
tbe  drat  impression  maybe  that  It  was  intended 
to  limit  the  whole  bonded  debt,  for  any  and  all 
purposes,  to  (100,000.  Indeed,  unkss  such 
was  tbe  j)UT''^'  '^  would  hardly  seem  neces- 
sary to  fli  a  limit  at  all.  But  upon  close  es- 
ammatioD  we  cannot  say  thalsuch  islbc  proper 
construction.  The  words  are  (In  lt)85>,  "to 
borrow  money  for  the  public  use  of  the  corpo- 
ration by  issuing  .  .  .  bonds  .  .  .  for  an 
amount  not  to  exceed  tbe  sum  of  (100,000." 
omitting  the  words  of  the  old  charter  (1830), 
"tmt  never  in  any  form  to  make  the  City  lia- 
ble for  exceeding  that  amount  in  the  aggre- 
gate." 

We  agree  tbat  tbe  framers  of  the  provision 
Intended  to  give  tbe  authority  to  issue  bonds 
subsequent  to  tbe  date  of  the  charter,  "for  tbS 
p'lhlic  use  of  the  corporation,"  to  the  extent 
of  (100,000.  See  HiteAeoek  v,  OtUvctlim,  99  U. 
B.  ii49[24L.  ed.  661]. 

Then  the  question  Is  whether,  under  tfaa 
aforesaid  provisions  ot  the  charter,  the  City 
Council  had  the  power  to  purchase,  own  and 
operate,  at  tbe  expense  of  the  City,  an  electric- 
light  plant  for  tbe  double  purpose  of  lighting 
the  streets  of  the  City  and  providing  incandes- 
cent lights  to  individuals  for  the  interior  ot 
private  residences  and  business  offices  and  pur- 

Jvdge  Dillon,  In  his  Municipal  Corporations. 
Sd  ed.  S  89,  states  as  follows:  "It  is  a  general 
and  undisputed  proposition  of  taw  tbat  a  munio- 
ipal  corporation  possesses  and  can  exercise  tho 
follon'iug  powers,  and  no  others:  first,  thoss 
granted  m  express  words;  tecond,  those  neces- 
sarily or  fairly  implied  In  or  incident  to  the 
powers  expressly  granted:  third,  those  essential 
to  the  declared  objects  and  purposea  of  tbe  coi^ 
poration, — not  simply  convenient,  but  indis- 
pensable. Any  fair,  reasonable  doubt  concern- 
ing the  existence  of  power  is  resolved  by  tlie 
courts  against  tbe  corporation,  and  the  power 
is  denied.  Of  every  municipal  corporation, 
tbe  charter  or  statute  by  whit^  it  is  cicated  la 
Its  Organic  Act.  Neither  the  corporation  nor 
its  offlcers  can  do  anv  act,  or  make  any  con- 
tract, or  incur  any  liabllLty,  not  authorized 
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Hat, 


powQia  gnnted 

Naw,  tested  bj  tbls  principle  so  cleariy 
Mated,  bon  does  ttie  msttei  standi  Clearly, 
the  cbsrtei  does  oot  gire  Ibe  power  to  purchase 
this  plant  Id  express  words.  It  does  not  so 
give  even  tbe  power  to  light  the  Cltj,  but  we 
;  that  this  latter  power  may  be  fairly 


Cil;  wilL  gBB,  and  we  suppose  Ihst  il  mtfcbt 
do  HO  with  eleclricitj  as  well.  The  lighting, 
however,  with  gas,  was  done  by  contract,  and 
the  new  feature  complained  of  is  that  tbe  Coun- 
cil now  propose  to  purchase,  own  and  operate 
tbe  engines,  dynamos  and  inschlnery  which 
produce  the  electricity,  aod  U>  pay  for  tbeni 
by  issuing  municipal  bonds.  This  seems  to  be 
s  new  question.  It  strikes  us  as  remarkable 
that,  in  the  multitude  of  cases  cited  by  tbe  dis- 
tinguished counsel  who  argued  the  case,  there 
should  not  be  in  one  of  them  tbe  least  refer- 
ence to  this  precise  point.  We  have  made  dili- 
gent search,  and  have  not  been  able  to  find 
one.  We  must  decide  it,  but  without  any  help 
from  aulborilies.  The  City  has  the  express 
power  to  own  property,  and  it  also  has  tbe  im- 
plied right  to  light  the  City.  Do  these  powers 
necesBurily  Idip^  Uie  right  to  mske  the  City 
the  owner  of  the  plant  and  a  manufacturer  of 
electricity?  It  is  quite  certain  that  such  power 
is  not  "essential  "  to  the  declared  objects  and 
purposes  of  the  corporation,  for  heretofore  the 
City  baa  been  lighted  by  contract,  without 
owning  the  gas  fixtures.  The  purchase  of  the 
dectric  plant  was  certainly  a  new  departure, 
and  it  is  to  be  hoped  thai  it  may  not  prove  to 
be  troublesome  and  expeii.^ive  to  the  City.  But 
considering  that  some  diRcretion,  as  to  the 
mode  and  manner,  sbould  be  allowed  tbe  ma- 
nicipslity,  in  carrying  out  the  conceded  power 
to  light  the  streets  of  the  City,  we  hold  that 
the  purchase  of  the  plant  wss  not  vllra  mra 
and  void,  so  far  as  it  was  designed  (o  produce 
electricity  suitable  for  and  used  in  lighting  the 
Streets  and  public  buildings  of  the  City,  But 
we  cannot  so  hold  as  to  Ibe  purchase  of  so 
much  of  that  plant  as  furnished  the  incandes- 
cent light  for  use  in  the  inlerinr  of  private 
residences  and  places  of  bueinesB,  which  can- 
not tie  properiy  included  within  the  power  to 
li^ht  the  Bireeis  of  the  City.  The  uncontra- 
dicted testimony  was  that  tbe  incandescent 
light  is  not  auitshle  for  hgbting  the  public 
streets.  We  are  therefore  upable  to  agree  with 
the  circuit  Judge  when  be  said  that  "if  the 
City,  from  the  same  plant,  can  provide  incsn- 
desccnt  lights  to  private  residences  and  places 
of  business  for  compensation,  and  thus  make 
tbe  sysiem,  in  psri,  at  least,  self-sustalniog, 
economy  and  good  business  manB>;ement  should 
sustain  the  transaction,"  etc  As  we  under- 
Bland  it,  b11  the  powers  given  to  the  City  Coun- 
cil were  for  the  sole  and  exclusive  purpose  of 
government,  and  not  to  enter  into  private  busi- 
Dess  of  any  kind,  oulalde  of  the  scope  of  the 
city  government.  Is  that  very  direction,  espe- 
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daily  In  these  tatter  times,  is  the  dangennu 

and  growing  tendency  of  municipal  corpora- 
tions. It  is  very  important,  for  the  interest  of 
all,  to  keep  them  strictly  within  the  legitimata 
limits  of  Their  powers.  The  power  given  to 
the  City  Council  to  issue  bonds,  so  as  to  btod 


trust,  and  can  lie  properly  exercised  for  no 
other  purpose  tban  "(or  tbe  public  use  of  tba 
corporation,"  no  matter  how  great  tbe  tempta- 
lioD  may  be.  Without  regard  to  good  "  busi- 
ness arrangements,"  which  may  present  them- 
selves, Bucb  a  power  must  be  slnctly  pursued. 
We  cannot  suppose  that  it  was  intended  to  givo 
the  City  Council,  as  such,  the  right  to  go  mio 
commerce,  to  buy  for  the  purpose  of  selliog 
goods,  or  to  enter  iolo  any  private  busine^iB  or 
speculation  whatever.  As,  for  instance,  if  tLo 
City  Council,  owning  horses.  In  tbe  diachargo 


they  would  be  within  Ibeir  corporute  duties  to 
open  It  for  tbe  accommodation  of  the  public, 
with  or  without  compensation. 

In  tbe  case  of  Otlajca  v.  Cnrey,  108  IT.  B. 
110  [38  L.  ed,  609],  the  following  propositions 
were  announced;  (1)  "To  the  extent  of  their 
sulhority,  they  [municipal  corporations]  can 
bind  the  people  and  tbe  properly  subject  to 
their  regulfllion  and  governmental  control,  by 
what  they  do,  but  beyond  their  corporate  pow> 
ers  their  sets  are  of  no  effect."  (3j  "Power  to 
govern  the  city  does  not  imply  power  to  ex- 
pend tbe  public  money  to  make  the  water  in 
the  rivers  avsiiable  for  manufacturing  pur- 
poses." Chief  Jattiee  Waite,  in  delivermg  tb» 
judgment  of  the  court,  said:  "The  charter  con- 
fers all  the  powers  usually  granted  to  a  city  for 
(he  purpO!¥a  of  local  government,  but  that  hat 
never  been  supposed,  of  itself,  to  autharizo 
taxes  for  everything  which,  in  tbe  opinion  of 
the  cily  authorities,  would  'promote  the  general 

Srospt'Tily  and  welfare  of  tbe  municipaliiy,' 
'odoubtedly  the  development  of  tbe  water- 
power  in  tbe  rivers  that  traverse  the  city  would 
add  lo  the  commerce  and  wealth  of  tbe  citi- 
zens, but  certainly  power  to  govern  the  city 
does  not  imply  power  to  expend  tbe  public 
money  to  make  the  water  In  the  rivers  avail- 
able for  manufacturing  purposes.'  elc 

We  cannot  doubt  that  tbe  purchase  of  tha 
Byatem  producing  incandescent  lights,  so  far 
as  it  was  to  furnish  lights  to  private  persons, 
with  or  wiUiout  compensation,  was  not  a  cor- 
porate act  of  tbe  City  Council,  and  binding 
upon  the  corporators,'  but  was  beyond  their 
authority,  as  the  governing  body  of  the  corpo- 

ITu  judgTTi&nt  eg  Oii*  anirt  U  t^f  tha  judg- 
ment of  llig  Oirevtt  Cmirt  6a  rtventd,  and  th» 
remanded  to  tbe  circuit  for  such  further 


Slmpaont  CtkiT.,  uid  Molrer,^.,  cancm: 
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Statb  or  NoBTH  Cabouna  t.  Dowbll. 
NORTH  CAROLINA  BUPREMB  COURT. 


BTATB  OF  NORTH  CAROLINA 

DOWELL.  Appl. 

(....W.C....J 

1.  A  bnaband  tumy  be  gvHtr  of  ma  ■«- 

■■.nH  with  latent  to  commit  rape  upon  IiIb  trite, 
wbere  br  threali  of  dealli  he  «ompel«  auothar 
Buo  to  attempt  to  niTWi  her, 
8>   TiMre  1*  a  mndent  criminal  Intent 

to  BustBla  a  oonTtflUoD  of  ODS  who  compsia  an- 
otfaer  throush  fear  of  death  to  make  an  actual 
attempt  to  oommlt  a  orlma,  although  tba  latter 
wtt  tolaly  under  oompulaloD. 

CUSrrlnum,  Oi.  Jn  diMcntiJ 

(KayMBOa) 


the  Sujjerior  Court  for  Rowan  County 
coDTictlnf;  bim  of  an  asaauU  with  ioCeDt  to 
commit  rape.     Ajfflrmcd. 

Tbe  ca«e  aufflcieotly  appean  Id  tbe  opinion. 

No  appcaiance  for  appellant 

Jfr.  Tfaeedore  F.  Da.vidaon,  AUf/Qm., 
tor  tbe  State. 


fflieph«rd,  J.,  dellTered  the  oplalon  ot  tlw 

Oniinarll;,  precedent  ia  gratefnl  to  tbe  }ii> 
didal  mind,  as  aomelhlug  a()provad  and  atead- 
faat,  OD  which  It  maj  rest  with  cooflilence;  but 
aometimes  (»kb  ariae  oiF  auch  exceptional  enor- 
liiy  that,  for  the  fair  name  of  bumaaity,  the 
Judge  would  hope  1o  find  do  couDietpait  la 
criminal  anoals.  We  incline  to  believe  that 
the  COM  under  ooDsidcralion  ia  one  of  such  bad 
eminence.  Unmatched  in  Iniquity,  aa  it  ap- 
pears to  be,  it  ia  hoped,  however,  that  Ihe  ap- 
ElicatioD  of  a  few  elementary  principles  will 
armonize  the  coacluaioD  to  nhich  we  have 
arrived,  not  only  wtlh  our  moral  concepliona 
of  what  ahould  be  the  law,  but  also  with  Its 
Btrfct,  formal  admiQiaiiation. 

The  facta  are  abhorrently  simple.  The  white 
husband  of  m  white  wire,  under  menace  of 
death  to  both  partiea  In  case  of  refusal,  and 
supporting  bis  threat  by  a  loaded  gun  beld  over 
Ihe  partiea,  conatroina  a  colored  man  to  under- 
Like,  and  bis  wife  to  submit  to,  an  altempted 
sexual  connection.  Tbe  details  of  Ibis  shoilc- 
ing  transaction  are  ao  diajntstiDK  that  we  will 
'  stain  the  pages  of  our  reports  with  their 


Heat.— Rape  difliud. 

Bape  la   the   unlairfu]  curnftl   knowIedB*  of  a 

female  bj  foroe  and  without  her  ooosent.   I  BL 

Com.  210;  t  Aiohb.  Cr.  PL  IN^  1  KuB.  Cr.  Hh  ed. 

It  is  the  nvtahln^of  awomaQ  attAlnet  her  will 
and  without  her  consent.  Heg.  v.  Fletcher,  Bell, 
O.  Cas.  Tl;  Hawk.  ohap.  41, 1 X;  1  Ba«t.  P.  a  chap. 
l,tSL 

Rape  Includes  an  asaault  to  commit  rape.  Rjoh- 
■rdMin  T.  SUte,  U  Ala.  ISS;  Hills  r.  Slate.  IB  Ind. 
187:  com.  v.  Drum,  1ft  Pick.  479:  Com.  v.  Bakeman, 
106  Mare.  N:  Uanj  v.  Com.  ICe  Haw.  iB3;  Btat«  r. 
Athcrton.  to  Iowa.  ISB;  EtAte  v.  Cro«e.  IS  Iowa.  BO; 
Com.  r.  Dean.  lOa  Haw.  StS:  Reg.  t.  Neole,  1  DenJ- 
■OQ.  Cr.  Cas.  Xi  People  v.  Baunden.  i  Park.  Cr.  Oas. 
IK. 

Rape  li  an  assault  on  a  woman  with  Intent  to 
commit  an  act  of  seinal  Interooune  b;  foroe  and 
vifdenoe  and  egalnat  ber  wllL  People  v.  Qrown,  i1 
Oil.  UT. 

Sexual  oommeroe  or  Intercoum  snd  carnal 
knowledge  ere  BmoDrmoua  turns.  Com.  v. 
Bqubres.  HI  Hub.  St. 

Area  and  rnWonc*. 

Wfaiie  foroe,  actual  or  constructive,  la  a  nnoea- 
Ear;  Ingredient  In  the  erfme  committed  on  a  female 
over  ten  jean  of  s«e  (Lewis  v.  Stale,  SO  Ala.  M; 
UcKalr  v.  State,  53  Ala.  IfiS:  People  v.  Bojal,  S8 
Oil.  te\  Bmdlcf  V.  State,  sa  Ark.  TIM;  Cato  v.  State, 
>Fla.lG3;  People  v.  Bartow,l  Wlieeler,Cr.Oaa.378: 
Walter  v.  People.  SO  Barb.  lU;  Res',  v.  Flelcber.  L. 
R.  1  Cr.  Caa.  Ro.  39;  1  Whart  Cr.  L.  8th  ed.  I  SSO; 
HcUath  r.  State,  U  Oa.  SlB:  Stephen  v.  State,  11 
Ga.  Sift  Carter  v.  Slate,  SE  G^  BBS);  yet  no  par- 
Ilcular  amount  of  force  la  uecewary;  nor  that  tbe 
tonse  ahould  create  a  reasonable  apprehension  of 
death.  If  she  had  reason  to  consider  realetanoe 
dangerous  or  even  absolutelv  uselfst.  Waller  v. 
sure,  10  Ala.  flffi:  Pollard  r.  Stale,  £  Iowa,  m-. 
Turner  v.  People,  S  Mlota.  Wa;  Wright  T,  State, « 
Humph.  lOL 
SL.R.A. 


OonBFDt  aztorled  by  terror  or  Indooed  bjr  tb» 
Influence  of  a  perean  In  whose  power  abofeela  betv 
seir.lB  not  a  defense.  PleaHBut  v.  State,  IB  A^ 
aeO;  Res.  V.  WoodbursL  U  Cox.  Cr.  Cos.  U%  Kes. 
V.  Hallett,  fi  Car.  *  P.  T4B;  Beg.  v.  Day,  9  Cur.  A  P. 
T% 

.Aiders  and  abetton  autUy  at  ptinetpOt,         ' 

To  be  an  alder  and  abettor  It  Is  immaterial  that 
tbe  party  Is  dlsguallfled  from  belnr  tbe  principal 
actor  by  reason  of  ace,  aei,  oondicion  or  class. 
BOBSruB  V.  State,  31  Oa.  2^  Slate  v.  Sprague,  I  B. 
L  !ST;  Lord  Audley-s  Case,  8  How.  St.  Tr.  401; 
Bex  V.  Gray,  T  Oar.  t  P.  IM;  Beg.  v.  Crlsham,  1 
Car.  i  H.  IBT. 

Bvm  a  woman  may  be  punishable  for  elding-  and 
abetting  the  perpetrator  of  the  crime.  Boggua  v. 
State,  lupro,- 1  Kubs.  Cr.  ftth  ed.  SOI, 

Allperaona  presentaldlngorabettlnBtheoirenssv 
or  enoDuraglng  Its  eommlSBloa,  are  principals. 
Strang  *.  People.  £4  Mich.  1.  Bee  United  Suies  r, 
Gooding.  £&  C.  S.  IX  Wbeet.  «0  («  L.  ed.  0331:  People 
V.  Woodward,  15  CaL  SBS:  KIHK  v.  Bute.  ST  Oa.  221; 
Hawkins  v.  State,  13  Gn.  S£!;  Boyd  v.  State,  IT  Ga. 
IM;  Bmltb  v. People,  T4  IIL  lU;  Williams  v.  State,  a 
Ind.  688;  Golf  v.  Prime. » Ind.  188;  State  v.  Shellody, 
Slowa.tTT;  Ward  v.  Com.  U  Bu'h.  233j  Keeelerv. 
Com.  12  Busb,  IS:  Oom.  v.  CamptwU,  1  Allen,  511t 
BbaunoD  v.  People,  S  Ulcb.  7t:  SUite  v.  Bicker,  9 
He.  81;  State  v.  Dovls,2S  Me.  103:  Slate  v.  Phillips,  £1 
Mo.  17G:  United  Slater  v.WiIson.  Raldw.  101;  United 
Stales  V.  Kelly. »  Spmgue,  B3;  Slate  v.  Comstock. 
lA  Iowa.  MS. 

Although  a  huBband  cannot  Individually  conunlt 
rape  upon  his  wife  iX.Drd  Audley'a  Case,  S  How.  St. 
Tr.  101;  1  Hale.  P.  C.  KiSi.  yet  he  may  be  liable  aa 
principal  for  siding  and  abetting  snolher  In  the 
commlaaloQ  of  the  crime,  tbe  offense  being  k 
felony,  ItM.;  Hemanus  v.  State,  T  Tex.  App,  379; 
Strang  v.  People  and  People  v.  Woodward,  mpra; 
Com.  V.  Hurphy,  S  Allen.  MS:  (3om.  v.  Fogerty,  S 
Gray,  IBB;  Lord  Audley's  Case,  SHpra;  Box  v.  War. 
don  of  tbe  Fleet,  U  Mod.  aiO. 
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colored  man,  dtd  actually  make  the  attempt. 
Indeed,  be  did  everyttting  aecesamy  to  consti- 
tute the  crime  of  rape  except  actual  ijenetra- 
tion.  Fortunatelj  tbe  fri(;ht  and  escitemnit 
rendered  liim  iDcapabte  of  coasumniatiDg  tbe 
outra^,  frblch,  an  we  underBtacd  Ibe  case,  be 
would  otherwise  have  per(ieirated;  and,  alike 
foTtuuately,  at,  perhaps,  the  critical  moment, 
the  gun  di-ch>.r^ing  luelf  in  tbe  bands  of  the 
UDDiilura!  husband,  tbe  enforced  assailant 
enabled  to  eCecl  his  eiicape. 

Uniler  the  laws  of  this  State,  the  offense  of 
an  assault  with  intent  to  commit  rape,  although 
(Ubject  to  very  severe  punishmonl,  is  lecbnl- 
call;  a  misdemeanor;  and,  there  belne  no  de- 
btees in  this  class  of  crimes,  It  must  follow  that, 
ff   the  defendant  Is  guillj  at  all,  be  must  be 

giiltj  as  a  principal,  Tbe  defendant  strangely 
eists  that  be  is  not  guilty  because  he  is  the 
husband  of  the  proseculrii;  and  he  relies  an  a 
defense  upon  the  marital  relation,  tbe  duties 
and  obligations  of  wbicb  he  ha>i,  by  all  the  laws 
of  God  and  man,  so  brutally  viulaled.  In  our 
opinion,  in  respect  to  this  offense,  be  stands 
upon  the  same  footing  aa  a  straneer,  and  bis 
ciiilt  ts  to  be  determined  (n  that  light  alone. 
The  pet«on  of  everyone  is,  aa  a  rule,  Jealously 
piarded  by  ttie  law  from  any  involunlury  con- 
tact, however  sligbt,  on  the  part  of  another. 
The  exceptions,  at  in  tbe  case  of  a  parent,  or 
one  in  ieca  parentis,  moderately  cbaslising  a 
child  (SlaU  v.  Uarrii.  63  N.  C.  1),  or  a  scbool- 
masier,  a  pupil  (Stale  t.  Pendergrats,  2  Dev.  & 
B.  L.  S6&,  and  Boj/d  t.  Stale,  8S  Ala.  I6S),  are 
strict  and  rare. 

It  was  at  one  Mme  beld  in  our  State  that  tbe 
relation  of  husband  and  wife  gave  tbe  former 
Immunity  to  tbe  extent  Ibst  the  couria  would 
not  go  behind  the  domestic  curtain,  and  scruti- 
nize too  nicely  every  family  disturbance,  even 
though  amounting  to  an  assault.  State  v. 
BJuxla.  Phil.  L.  458.  But  since  State  v,  Oliver, 
70  N.  C.  60,  and  subsequent  cases,  we  have  re 
fused  "the  blanket  of  tbe  dark"  to  these  out- 
rages on  female  weakness  and  defenselessness. 
Bb  It  is  DOW  settled  that,  technically,  a  husband 
cannot  commit  even  a  sligbt  assault  upon  his 
wife,  and  that  her  person  is  aa  aocred  from  his 
violence  as  from  that  of  any  other  person.  It 
la  true  that  be  may  enforce  sexual  connection; 
■nd,  in  the  exercise  of  Ibis  marital  right,  it  is 
held  that  be  cannot  be  guilty  of  tbe  offense  of 
rape.    But  it  is  too  plain  for  argument  that  tbls 

Erivilege  is  a  personal  ore,  only.  Hence  it,  as 
1  Lord  Avdiey'i  CaM,  8  How.  St.  Tr.  401,  the 
bustiand  aids  and  obeis  anoiher  to  ravish  his 
wife,  be  may  be  convicicd  as  if  be  were  a  alrsn- 
ger.  The  principle  is  thus  tersely  expressed  by 
Sir  Maltbew  Hale:  "  For,  Iboufib  in  marriage 
•he  bath  given  up  ber  body  to  berhusband,  she 
la  not  to  be  by  him  prostituted  to  another." 
Hale,  P.  C.  638;  3  Bishop,  Cr.  L.  1135;  lord 
A'idln/e  Gate,  8  How.  St.  Tr,  401. 

It  thus  appearing,  we  think  heyond  all  qnea- 
tion,  that  the  defendnnl  in  this  indictment  is  to 
be  regarded  aa  a  stranger,  we  will  further  con- 
sider Ihe  case  In  thai  aspect  alone.  It  Is  con- 
tended that,  as  Lowery  acted  under  coercion, 
•nd  waa  for  that  reason  excusable,  there  was 
DO  intent  to  commit  tape,  and  therefore  tbe  de- 
fendant cannot  be  convicted.  It  will  be  ob- 
•erved  Ibattlie  intent  of  Lowery  to  commit  ibe 
offense  la  not  determioed aloneoy  the preaump- 
•  L.R.A. 


I  I'OQ  that  everyone  Is  presumed  to  intend  tbe 
natural  consequences  of  bis  act;  but  be  testiSea 
that  be  did  actually  attempt  to  bavesexual  con- 
'  nectioD.  Here,  then,  ne  have  a  specific,  actual 
intent  to  commit  tbe  foul  deed;  and  on  it  be 
that  he  who  constraina  tbe  will  of  another  to 
commit  such  a  crime  Is  to  Im  permitted  to 
shield  b!m»elf  upon  the  ground  that  there  was 
an  entire  absence  of  criminal  intent?  If  this 
be  true,  then  one  who  coerces  another  to  sboot 
down  a  third  person  in  cold  blood  la  not  guilty 
of  murder,  because  there  vaa  do  intent  for 
which  the  person  doing  tbe  shooting  ia  crim' 
inally  responsible.  Iiie  law  in  such  a  case 
couples  the  act  of  the  instrument  with  the  felo- 
nious intent  of  tbe  instigator,  and  in  this  way 
be  Is  beid  guilty  of  murder;  and  this  is  true, 
also,  where  the  instrument  ia  under  the  age  of 
seven,  and  conclusively  presumed  lo  be  incapa- 
ble ot  having  any  criminal  intent  8o,  loo,  if 
one  Is  Indiclea  under  our  Statute  for  shooting 
At  a  railroad  train  with  intent  to  injure  it,  and 
It  appears  that  be  coerced  another  to  do  the 
shooting,  can  it  with  reason  be  said  that  be  ia 
not  guilty  because  his  tn!!trument  did  not  have 
an  Intent  to  Inflict  any  injuiyt  These  and 
other  examples  which  we  could  cite  from  our 
reportawell  illustrate  the  principle  upon  which 
our  case  depends;  and  especially  ia  Ibis  so 
when,  aa  we  have  said,  tbe  specific  intent  is 
expressly  shown  by  the  testimony.  We  are 
clearly  of  tbe  opinion  that  tbe  unlawful  act 
committed  in  pursuance  of  tbe  combined  In- 
tents of  the  defendant  and  his  enforced  iustni- 
ment  are  amply  aufflcieot  to  sustain  the  coo- 
viction. 

While  placing  our  decision  upon  thia  ground, 
we  are  not  prepared  to  say  that,  under  tbe  cir- 
cum.iliinces.  Lowery  would  have  been  excusa- 
ble had  he  completed  the  offense.  We  leave 
tbia  BS  an  open  question,  remarking,  however, 
that  the  labuta  in  nav/ragio  of  Lord  Bacnn  has 
been  well  nigb  submerged  by  judicial  and  crit- 
ical casuists.  See  Whart.  Hon.  ^g  660,  661, 
and  notei  tn  second  edition;  Unitii  Slate*  v. 
HoCmee,  1  Wall.  Jr.  1.  See  also  Colend^. 
Cli.  J.,  ia  tbe  Caee  of  tha  Mieniotte,  decided  in 
1884. 

But  mark  tbe  diversity:  Thei«  tbe  displaced 
Btrugiiler  for  life  was,  by  clingingio  the  plaok, 
insufflcient  for  two,  as  much  atlackinghis  com- 
panion in  shipwreck,  as  if  be  were  firiug  at  bim 
with  a  pistol.  In  our  case  the  victim  is  en- 
tirely innocent. —In  no  way  threatening  by  ber 
act  or  deed  anyhanntotbeatiemptcdraviabi;r. 
In  tbis  view  of  the  case,  let  us  briefly  refer  to 
the  authorities, 

Ih  Broom,  Legal  Haxims,  IT,  18.  it  is  said: 
"  In  accordance  wilh  the  principle,  neeeatitat 
indviit  priviUgium,  tbe  law  excuses  the  com- 
mission ot  an  act  prima  facie  criminal  if  sucb 
act  be  done  involuntarily,  and  under  circum- 
stances which  show  that  the  individual  doing 
it  was  not  really  a  free  agent.  Thus,  if  A  hy 
force  take  the  band  ot  B,  in  wbicb  is  a  weapon, 
and  tberewiih  kill  G,  A  Is  guilty  of  murder, 
but  B  Is  excused;  though  if  merely  a  moral 
force  hd  used,  aa  threats,  duress  of  imprison- 
ment or  even  an  assault  to  tbe  peril  of  his  life, 
in  order  to  compel  him  to  kill  C,  this  Is  no  legal 
excuse."  For  tbis  Is  cited  1  Hale,  P.  C.  434, 
which  seems  lo  be  entirely  in  point. 

East,  Id  fail  Plea*  of  Ui«  Crown  (roL  1,  p. 
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994),  ttnderlakea  to  argue  tbnt,  "if  the  commis- 
(ioD  of  treaaon  nuij  IK  eitennHted  by  tbe  fear 
of  present  deatb  .  .  ,  there  metna  do  reason 
why  tbis  offense  [homfctde,  or  any  of  tbe  other 
capital  oSenaee,  of  course]  may  not  also  be  mit- 
Icuted  upon  the  like  cooaiil  eta  lion  of  bumao 
iifirraily."  1  Bishop.  Cr.  L.  848.  To  this, 
however,  an  BDSwer  u  found  In  4  Bl.  Com.  SO, 
-where  he  sayB:    "  In  time  of  war  or  rebellioD, 


els.  wbiiji  would  admit  of  _.  _  .  . 
time  of  peace.  This,  bowcver,  leeras  ouly,  or 
*t  least  principally,  to  hold  as  to  posUiye 
rrimes,  so  created  by  the  laws  of  society,  and 
which,  therefore,  society  may  eicu^e,  hut  not 
as  to  natuTal  offenaes,  so  declared  by  tbe  law 
«f  God.  .  ,  .  And,  therefore,  thouj^h  a  man 
mHT  be  violently  assaulted,  and  halh  no  other 
possible  means  of  escaping  death  but  by  kiilinE 
SD  innocent  person,  this  tear  and  force  sbaJI 
not  acquit  bim  of  munler;  for  he  oagbt  rather 
Id  diehimself  than  escape  by  the  murder  of  an 
innocent." 

If  this  be  80.  and  tbe  crime  of  rape  is'consid- 
ered  so  betnons  as  to  be  punishable  in  the  same 
way  as  murder,  it  would  seem  that  "  human 
InllTmity"  ought  not  tobe  tolerated  by  our  lawa 
to  the  extent  of  excusing  one  for  tbe  violation 
of  female  virtue  on  tbe  plea  of  danger  to  him- 
self, faoiveTcr  great  or  irorninent  For  tbe  rea- 
sons first  staled,  we  Ihinktbat  therulingof  bis 
honor  was  correct,  and  that  tAart  it  na  trror. 

Merrimon,  CA.  J,,  dissenting; 
The  horrible  and  detestable  purpose  of  tbe 
defendant  In  doing  Uie  acts  which  constitute 


filitntion  of  well-eatahlished  principles  of 
nal  law.  In  tbe  nature  of  tbe  marriage  rela- 
tion, the  husband  himself  cannot  ravish  bis 
nife;  nor,  for  like  reasons,  can  he,  in  a  le^l 
eenxe,  assault  her  with  tbe  Intent  to  commit  a 
rape  upon  her.  He  can  only  commit  tbe  of- 
fi^nae  of  rape,  or  that  of  assault  with  intent  to 
commit  a  rape,  against  his  wife,  by  procuring, 
aiding,  abetting  or  encouraging  another  to 
commit  these  offenses.  His  offense  In  such 
case  depetids,  necessarily,  upon  tbe  perpetra- 
tion of  the  principal  offense  by  another  party, 
in  this  case  the  negro  named  did  not  commit  a 
rape  upon  the  wife  of  the  dsfendant,  nor  did 
be  aasHult  her  with  such  intent  There  was  a 
total  absence  of  such  Intent  on  his  part.  Then, 
in  the  nature  of  tbe  matter,  how  con  the  de- 
fendant be  chargeable  with  (be  psrlicular  of- 
fense chained  against  him  in  the  IndictmentT 
As  the  negro  committed  no  assault  with  intent 
to  commit  a  rape,  so  the  defendant  did  not.  It 
is  said.  Shall  the  defendant  go  quit?  Has  be 
committed  no  offense!  Moat  unquestionably 
he  shall  not  go  quit.  He  baa  committed  an  of- 
fense,— a  very  serious  one.  He  is  chargeable 
with  an  assault  upon  his  wife  with  a  deadly 
weapon,  and  with  tbe  intent  to  kill,  and  a  like 
assault  upon  the  negro.  It  is  said  the  punish- 
ment of  the  offense  last  mentioned  is  not  ade- 
quate. It  may  be  very  severe.  But  It  may  he 
said  as  well  that  tbe  punishment  fonbeoffenae 
as  chaiged  is  not  adequate.  Tbla,  however,  is 
DO  argument;  not  the  slightest  reason  pertinent 
here.  The  courts  have  nothing  lo  do  with  the 
*  I*  R  A. 


punishment  of  offenders,  further  than  to  rm- 
poae  the  same  in  the  cases,  and  as  required  and 
allowed  by  Ian.    I  will  not  pursue  the  subject 

further. 


Donald  W.  BAIN,  State  Treasurer.  Appt., 

RICHMOND  4  DANVILLE  R.  CO. 

f....M.a.,..) 

BolIliiK  vtoek  of  m,  nonroBidont  rftOroad 
CompMny,  iiaed  In  interstate  eDmmeroe,  Is  not 
■ulijsct  to  taxation  InaState  where  it  Is  operatlDB 


APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  Wake  County  denjlng 
part  of  the  relief  claimed  in  an  action  to  recover 
taiea  alleged  to  be  due  and  unpaid.    AfflrTntd, 
The  facts  are  fully  stated  in  the  opinioo. 
Mmti.  Thoodore  F.   Da,Tidsoii,  Atty- 
Qen.,  and  R.  H.  Battle  for  appellant. 

Marrt.  D.  Bohenok  and  C.  M.  Buab»a 
for  appellee. 

Morrimoa,  Oh,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  the  treasurer  of  North  Caro- 
lina. The  defendant  Is  a  corporation  of  tbe 
State  of  TirglDia,  and  has  a  lease  of  the  rail- 
road of  the  North  Carolina  Railroad  Company, 
a  corporation  of  this  State;  and  Itdoea  the  busi- 
ness of  transportation  In,  through  and  across 
this  State  from  the  State  of  Vir^nia  and  other 
Slates  to  the  State  of  South  Carolina  and  other 
St&tea.  Tbe  purpose  of  tbla  action  is  to  re- 
cover tbe  sum  of  (350  aa  taxes  alleged  lo  be 
due  this  Slate  from  the  defentlant,  and  for 

Tbe  following  are  tbe  facta  found  by  tbe 
court  below,  and  its  judgment  thereupon:  "(I) 
The  Richmond  &  Danville  Railroad  Company 
was  on  June  1,  18S8,  the  owner  of  $17,^00 
worth  ol  rolling  stock,  to  wit,  four  switching 
engines  and  one  coach,  which  were  on  June  1, 
1^88,  used  exclusively  in  North  Caiolliia,  hat 
owned  in  Virginia,  and  which  the  Company 
never  at  any  time  recoil.  (2)  Upon  all  tbe  roll- 
ing stockof  the  Richmond  A  Danville  Ilailroad 


Tlie  rolling  stock  of  a  rBllroad  la  personal  prop> 
erty.  and  cooHUtutea  no  part  ot  its  real  estate.  Ot- 
tumwa  W.  M.  Co.  v.  Hawley,  U  Iowa.  BT;  Bostao  C 
ft  H.  R.  Oo.  V.  OUmore,  ST  N.  H.  UO;  HsDiiall  v.  Bl- 
«ell.Sl!N.  r.  G21:  Hojle  v.  FlattsbarKta&U.  H.  Co, 
U  N.  r.  3U;  Uerer  v.  Joboitoa.  BS  Ala.  237:  Coe  v. 
Columbus,  P.  ft  L  H.  Co.  10  Ubio  St.  372;  TeaS  v. 
Hewitt,  1  Ohio,  SU;  Cblcaxo  *  N.  W.  B.  Co.  T.  fort 
Howard,  &  wis.  ll>. 

EnBTlnea  and  oars  are  no  more  appendages  of  a 
railroad  tlian  are  wasona  and  oarrla^es  of  a  blgb- 
way,  and  the;  do  not  oonsUtuto  a  part  of  It.  6lat« 
v.SomervllleftB.  B.  Co.  2)1  N.  J.  L.  £lj  WUlUmson 
T.  New  Jereey  S.  R.  Co.  £S  N.  J.  Bq.  SU. 

Pullmao  palace  oaia  not  owned  by  Uie  railroad 
oompeny  are  included  in  tlio  mlUnB  stoolc  of  tlio 
railroad  and  tAXed  as  such  to  Its  ownors.  Ksonadr 
T.  Bt.  Louis,  T.  ft  T.  H.  B.  Co.  BE  III.  aoa. 

DDdar  tbe  statutes  of  soma  Sti 


NoBTH  Caboldia  SuPBBiu  Covkt. 


Company  the  Compaoy  is  i 

Md  ooe«  pay  taxes  in  Virt- ,_, 

Ing  Block  of  the  North  Carolina  Railroad  Com- 
pacy  is  lued  eiciuaively  in  North  CaroliDa; 
and  upon  al)  this  rolling  stock,  of  the  assessed 
value  of  (125,000,  taxes  are  assessed  and  paid 
Id  North  Carolina  by  the  Richmond  &  Dan- 
vUIe  Railroad  Company,  the  leasee.  (1)  The 
board  of  appraisers  and  assessors  of  the  North 
Carolina  Railroad  made  Ibe  Bsaessment,  as  set 
out  as  an  exhibit  to  complaint,  of  |1TG,0O0 
upon  the  rolling  stock  of  the  Richmond  & 
Danville  Railroad  Compnnj  In  use  in  North 
Oarolijia  on  June  1, 1888.  (5)  On  June  1, 188d, 
there  was  in  use  on  the  Nonli  Carolina  Rail- 
road, lessed  by  (be  Richmond  ADanville  Rail- 
road in  North  Carolina,  rolling  slock  passing 
tbrough  the  State  to  the  value  of  (176,000. 
Such  roUinestock  was  owned  by  the  Richmond 
&,  Danville  Railroad  Compiiny;  and  the  trsina 
in  which  said  rolling  stock  was  used  were 
madi^  up  outaide  of  Nonb  Carolina  and  went 
on  through  to  the  Slate  of  Boucb  Carolina. 
Upon  this  state  of  farta,  bis  honor  ruled  that 
Ihe  defendant  Company  was  liable  to  pay  taxes 
to  the  Blale  upon  tlT.BOO.  on  the  engines  and 
coach  used  exclusively  In  North  Carolina,  and 
waa  not  liable  to  pay  upon  |16T,600  the  re- 
mainder, used  In  Inleratale  commerce.  There- 
fore, it  is  adjudged  that  the  plaintiff  recover  of 
Ibe  defendant  Uie  sum  of  $35  and  Interest  from 
Julv  1,  1888,  and  costs." 

The  power  and  right  of  the  Slate  to  tax  prop- 
erty of  nonresidents,  whether  these  be  natural 
or  artiScial  persons,  having  its  titut  wltbin  tbe 
State  for  the  purposes  of  business,  convenience 
or  pleasure  of  the  owners  thereof  or  others,  is 
loo  well  settled  to  admit  of  serious  question. 
Ibis  important  rieht  of  the  Stale  Is  surely 
founded  upon  the  Just  ground  that  such  prop- 
erty has  the  protection,  advantage  end  benefit 
of  the  laws  of  tbe  Stale;  and  It  ought,  on  tbnt 
account,  to  be  required  to  contribute  as  taxes  lis 
fair  share  towards  tbe  support  of  the  govern- 
ment whose  heneflla  extend  to  it,  cot  merely 
casually,  but  rfgularly  and  continuously,  while 
it  contiuuea  to  be  so  located,  aa  to  other  like 
properly  of  reaidenta  of  tbe  State.  Upon  pnn- 
clplea  of  common  justice,  every  property 
owner  should  contribute  to  tbe  support  of  tbe 
government  tliat  protecis  and  renders  bis  prop- 


erty valuable  and  useful  bis  fair  proporl Ion  of 
money  as  a  consideration  tlitrefor,  unless  for 
some  proper  cause  lie  is  excused  from  doing  so. 
AlDany  v;  I^/vieU,  2  Joaea,  Eq.  51;  Redmonds. 
Rvtherford  County  Comn.  87  N.  C.  133,  and 
numerous  esses  there  cited;  Worth  v.  J«A« 
Vovnty  Oomrt.  90  N.  C.  409;  QUucftter  Ferrjf 
Go.  V.  t^tuyivania,  114  U.  S.  196  ^29  L.  ed. 
158];  Thompion  w.  Union.  P.  B.  Oo.  76  U.  8. 
9  Wall  679  [18  L.  ed.  792];  Union  P.  R.  Co. 


[26  L.  ed.  1067];  Weatera  (}.  Te'eg.  Oo.  ». 
ti/uiaehuKttt,  125  U.  8.  630  m  L.  ed.  790J; 
Lttoup  T.  Port  of  Mobile,  127  U:  8.  640  [S2  il 
ed.  3fl]. 

If  the  State  were  absolutely  sovereign  in  all 
respects,  it  might  tax  property  coming  into  It 
temporarily  from  another  State  for  tbe  pur- 
poses of  trade,  or  property  pasalnit  across  ita 
lenitory  from  one  State  to  another  or  other 
States  m  tbe  course  of  trade,  travel  and  com- 
merce. It  might  tax  such  trade  and  travel,  in 
the  discretion  of  its  Legislature.  But.  aa  a 
member  and  constituent  port  of  the  Federal 
Union,  it  does  not  pos^^ss  unlimited  powers  of 
taxation  as  to  all  piopcrtv,  mailers  and  tbinea 
that  might  otherwise  be  aeemed  and  made  sub- 
jects thereof.  It  and  Its  authorities.  Including 
Its  courts  of  justice,  are  bound  by  tbat  Consti- 
tution; and  it  is  its  and  Ibeir  duty  to  observe, 
administer  and  enforce  its  provisions  in  proper 
cases  and  connections, — as  much  so  as  its  own 
Constitution  and  lawa.  Indeed,  the  Constitu- 
tion of  tbe  United  States  is  a  part  of  tbe  Or- 
ganic Iaw  of  this  State;  and.  In  principle  aixl 
iLeorv,  there  Is  not.  and  cannot  be,  any  con- 
flict Detween  the  Constilutloa  and  laws  of 
the  United  States  and  the  same  of  this  Stalei. 
ir  conflict,  in  fad.  exists  in  any  respect,  as,  un- 
happily, is  sometimes  the  case,  it  is  so  because 
those  who  determine  what  the  law  is,  admioia- 
ter  aud  enforce  It.  are  ignorant  of  or  misappre- 
hend its  trite  meaning  and  application,  or  will- 
fully disregard  and  disobey  it. 

A  leading  and  very  Important  purposeot  tbe 
Fcileral  Union  was  to  establish  and  secure  the 
freedom  of  trade  and  commerce,  both  foreign 
and  domestic,  and,  particularly  for  tbe  present 
purpose,  between  and  among  ite  several  Slates 
comprising  iL-  To  this  end.  It  Is  provided  in 


roUIng-  ■lock  1*  conaldered  real  eatate  Bud  asseawd 
with  Ibe  rOHd  aa  a  whole.  Sudkbidod  &  M.  B.  Qi. 
V.  Uorgan  Co.  U  Dl.  103:  Mbub  v.  LogHnspart.  F.  & 
B.  B.  Co.  n  ni.  n;  Louisville  &  N.  A.  R.  Co.  v.  State, 
Kind.  ITT;  Dultugue  v.  lUlnolsa  B.  Co.  Si  Iowa, 
BO;  Bantror  A  P.  B.  Do.  v.  Harris,  El  Me.  EBB;  Cum- 
berland M.  B.  Co.  V.  Portland.  K  Ha.  U^  Btatav. 
fieveranoe,  K  Mo.  STS. 

In  the  absence  oC  I^rlalatloii  to  the  oontnuy.  tlie 
roUlog  Etockof  arallioad,  being  oersoDal  propertr, 
liio  be  taxed  to  the  road  at  the  place  o(  Its  domj- 
OU.  It  caDDut  be  BHseHsed  except  at  the  place 
which  oonttLlns  the  home  olDoe  of  the  oompaov. 
Kenned;  v.  St.  Louis,  V.  *  T.  H.  B.  Co.  S£  111.  m,: 
Louisville  &  N.  A.  B.  Co.  v.  State,  at  Ind.  ITT;  Port- 
land. S.  ft  P.  B.  Co.  T.  Baoo,  DO  Ue.  KM:  Appeal  Tax 
Court  r.  Philadelphia,  W.  A  a  B.  Co.  U  Ud.  S9T; 
Philadelphia.  W.  &  R  B.  Co.  v.  Appnl  Tax  Court, 
Id.  410;  Appeal  Tax  Court  v.  Northern  Cent.  B.  Co. 
Id.  UT;  Appeal  Tax  Court  v.  Pullman  P.  a  Co.  Id. 
m  Fadao  B.  Co.  V.  Cka  Oo.  U  Uo.  IT;  State  v. 
Peraon,  as  N.J.I.  1M(  Paltoo  v.  Nortlieni  Iranap- 
8L.R.A. 


Co.  87  Ohio  St  430,  Weatem  Transi).  Co.  v.  Scheu, 
10  N.  Y.  tOB;  People  v.  McLean,  80  N.  Y.  251;  Union 
8.  a  Co.  T.  Buffalo,  SE  K.  Y.  S51;  Orange  ft  A.  B.  Co. 
V.  Alexnndria,  IT  Oralt.  in>:  Hafs  v.  Paciflc  M.  S, 
B.  Oo.  5S  U.  a.  IT  How.  Sa(lll6L.ed.£Sli;  St.  Louis  v. 
wrgglna  Ferry  Co.  TS  D.  S.  11  Wall.  UE  (H)  L.  ed.  VSn 
KtrUand  v.  Hotcbklss,  lUO  D.  8.  48T  (£5  L.  ed.  W^i; 
Otoucester  Ferr;  Co.  v.  Pennaylranla,  lit  17.  B.  SOt 
lSSL.ed.lKil;  hltlmore ft O. B. Co. T. AUen, ffl FwL 

Butforpurposaaol  taxation,  the  tUut  of  pwaoaal 
propertr  of  a  railroad  oompan;  may  be  fixed  In 
wbateverlooaUtythe  property  maybe  brouahtanil 
used  br  Its  owner,  by  the  law  of  the  place  where  It 
I*  found.  Marye  V.  Baltimore  ft  a  iLOo.W  U.S. 
UT  (K  L.  ed.  OG). 

Tbe  rolUng  Btoolc  of  the  Baltlmon  ft  Ohio  Ball- 
road  Company,  a  Muryland  ooriioratlon  employad 
to  the  opfTatlon  of  other  railroads  In  Vlrslnla,  br 
virtue  of  leaMis  or  oootiacia,  la  not  taxablo  under 
Va.  Lawa  11)81-81.  ohap.  US,  whloh  apply  tmij  W 
Vlrsinla  norporatloiia.   iUd, 


OoimoNfrBALTa  t.  Clrast. 


801 


Tbe  pover  thus  conferred  is  indeflaite  sa  to  Its 
scope,  and  capable  of  very  latltudinooa  Inter- 
pretatJoti  and  exerdM,  particularly  aa  ft  is  part 
of  tbe  Organic  Lbtt,  and  tbe  subject  to  nbicb 
It  relates  ii  one  of  great  brcadlb  and  compass. 
It  is  difficult  to  detennineitsjual  limit  Id  many 
reapecta;  but  tt  sbould  recpive  a  reasonable  Jo- 
terpretalion,  mch  as  will  effectuate  the  pur- 
pose coDtem plated,  trcticbing  bb  little  as  prac- 
ticable upon  tlie  powers,  rights  and  coDVenience 
of  the  States.  Very  certainly  the  provislou 
Implies  thai  Congress  sbould  regulate  sucb 
commerce,  and  tbe  Slates  shall  not;  that  Con- 
gress shall  do  so  effectually,  In  sucb  way  and 
by  sucb  means  as  will  secure,  piomole  Bud  en- 
conrape  tbe  same,  and  that  (ha  Stales  shall  not, 
if  diaposed  lo  do  so,  iulerfere  wltb,  destroy, 
binder  or  delay  tbe  same,  or  divert  It  in  anv 
way,  by  anv  legal  consiraiot,  for  Ibeir  own  aa- 
vanlsge,  otherwise  than,  to  a  very  limited  ez- 
lent,  as  allowed  by  tbe  Constitution.  Hence, 
i(  fs  settled  that  a  State  cannot  lai  commerce, 
trade,  travel,  trans portnt loo  or  the  priTJiee«  (o 
carry  on  and  conduct  the  same,  or  Ibe  vehicles, 
means  and  applisuces  employed  and  used  in 
coaoeclion  therewith,  coming  into  that  Stale 
from  another  temporarily,  however  frequently, 
and  retumlnil  lo  such  other  State;  nor  can  it 
tax  such  commerce,  or  such  incidenls  thereto, 
passing  across  it  from  another  or  other  States 
to  another  or  other  States,  however  often  this 
may  be  done. 

And  the  reason  la  that  lo  so  tai  mcb  com- 
merce, and  the  incidenU  thereto,  including 
such  means  of  Irnnsportation,  would  tead  df 
rerlly,  and  have  the  effect,  iu  a  greater  or  leas 
degree  and  extent,  to  interfere  with  the  free- 
dom of  commerce  among  and  between  the  peo- 
ple of  tbe  Stales.  It  would  have  tbe  certain 
effect  to  embarrass,  hinder  and  delay  tbe  free 
course  of  such  trade.  It  a  Stale  could  thus  lax 
snch  commerceatat1.it  might,  in  its  discretion, 
for  its  own  benedl  and  advantage,  tax  it  so 
heavily  as  to  practically  destroy  it  within  its 
own  borders,  and  In  possible  cases  prevent  it 
from  passing  freely  into  other  Stales.  Itore- 
«ver,  if  one  State  might  Ux  It,  ever;  State 


through  which  It  pamed  mtitht  do  lo  likewise; 
and  thua  tbe  power  of  Congress  to  regulate  in* 
terat&te  trade  and  comtneiCB  would  be  nuga- 
tory and  a  sheer  mockery.  It  is  clear  that  a 
State  baa  no  sucb  power,  and  the  Supreme 
Court  of  the  United  States  has  authoritatively 
BO  decided,  directly  and  in  effect.  In  manf 
cases.  Hay*  v.  Paciiie  M.  8.8.  Co.  BH  V.  S.  17 
How.  BM  [16  L.  ed.  254];  Morgan  v.  Parham, 
83  U.  8.  18  Wall.  471  [31  h.  ed,  803];  Qtovert- 
ier  Ferry  Co.  v.  Penntylvania,  114  U.  8.  IM 
r^9L.  ed.  158],  and  Dumeroua  cases  there  cited; 
Piekari  v.  Pullman  8.  C.  Go.  117  U.  8.  34  [28 
L.  ed.  7851 ;  Leloiip  v.  Fort  of  Mobile.  127  U.  8. 
640  [82  L.  ed.  811]. 

The  Statute  [Acts  N.  C.  1887,  chap.  187, 
S§  44--.M},  properly  Interpreted,  doea  not,  and 
was  not  intended  lo,  embrace  and  tax  the  prop- 
erty of  tbe  defendant  put  in  question  by  this 
appeal.  It  had  reference  to,  and  embraced 
properly  of.  corporations,  whether  resident  or 
not,  whose  property  was  silualed — bad  a  >itu» 
— in  this  Stale,  and  was  thus  subject  to  be 
taxed-  But  the  property  Id  question  was  not, 
in  a  lej^l  sense,  located — situated — in  this  Stale. 
It  bad  no  titiit  here.  It  was  the  propiTly  of  a 
nonresident  corporation,  employed  and  used 
by  it,  conatjintly,  for  the  purposes  of  transpor- 
tation. In  the  course  of  the  conduct  of  inter- 
state trade  and  commerce  coming  Into  and 
passing  across  this  Slate,  from  another  and 
other  Stales  to  and  into  another  and  other 
Stales.  It  was  not  stalionary.  but  constantly 
in  trantiiu  from  one  Slate  to  another.  The 
mere  fact  that  property  of  tbe  defendant  of  lbs 
value  mentioned  was  continuously  within  the 
State  did  not  jiive  it  a  lilut  here.  It  was  con- 
tinuslly  changing  and  in  tTanritu  Id  the  course 
of  inicrBtate  commerce.  It  wasso  condouous- 
ly  in  this  State,  day  and  night,  becauae  of  the 
^rcat  volume  of  trade  and  travel  passing  ovet 
tbe  defendant's  road  into  and  across  this  State, 
going  lo  other  States. 

It  Is  true,  SB  suggested  on  Ibe  argument,  that 
such  properly  receives  ^roteclion  from  this 
State,  and  has  benefit  of  its  laws;  but,  never- 
thelFBS,  It  ia  not  the  subject  of  taxation,  because 
tbe  CoDElilution  of  the  United  Slates  will  not, 
as  we  have  seen,  allow  it  to  be  made  such  bu1> 
ject. 

Judgment  affirnud. 


PENK8TLVAK1A  SUPREME  COURT. 


COMMONWEALTH  of  Fennsylvania 

e, 

diarks  CLEABT,  Jppt. 

(....Pa.....) 

1.   Tbe  bcoellt  of  the  good  isli»nteter  of 

&  peraon  chinieil  with  ortme  b  not  Umllad  to 

caaea  whe>«  then  It  a  reaaonable  doubt  of  bla 


pullt,  bnt  evldenM  of  bia  good  oharaotar  may 
Itself  create  the  rmf  onable  doubt  whloh  wlU  aa> 
title  him  to  BOquittAl. 
8.  It  le  not  competent  to  prore  the  In- 
tOztoKtlon  ofa  porson  bj  showliiK  the  oon- 
dltion  of  one  who  was  with  bim,  and  who  takd 
taken  tbe  aame  number  of  drlnka. 
(Mar  U.  IBBO) 


VorK.—OrbKltKil  Ino;  good  eharaeUr  oi  a  «ef»n»t. 


Bvtdenoe  of  the  veneral  sood 
accused  of  orlme,  in  the  oommunltr  where  he  ta 
best  known.  Is  admissible  In  hlB  defenae  (State  v. 
lEinr,  TB  Ho.  GU;  Jonw  *.  8Ute^  10  Tez.  App.  fiS; 
Bnnrnlee  T.  State,  IS  Tex.  App.  XEfili  but  the  itood- 
aenof  UaahBiaoCerBubaeQuenttotheaoi 
S  UR.A. 


of  tbe  offense  It  not  provable.    Brown  V.  BlBta,  4t 
Ala.  176:  State  v.  Klnloy. « Iowa,  »*. 

BTldanoe  la  Hdmlnlblatoshow  that  his  prevjona 
good  oharacterwsB  suob  aa  to  render  It  unlikely 
that  he  oould  be  Kullty  of  the  partloular  ertme 
oharred  against  him.  People  t.  Doggett,  K  UnU 
ST;  Kee  v.  Btale,  K  Ark.  UB;  HttsohmBn  *.  Feoiile, 
101  111.  US;  State  r,  OrmlBlon,  M  Iowa,  US;  Tooojr 


SOS 


pENHBTLTiSIA    SCPHKUB    UOCBT. 


Hat, 


APPEAL  bf  defendant  from  a  Judgment  oC 
the  Court  of  Oyer  and  Terminer  for  Clin- 
ton (JoiiDt7  cODTicting  bim  of  the  crime  of 
murder  Id  Ibe  first  degree.    Seeened. 

Ou  tbe  evenfug  of  March  12, 188S,  Clesrj', 
In  company  with  one  Belford,  encouDteied  on 
the  streets  ot  the  Borough  of  Renovo,  Philip 
Paul.whDwaa  the  police  officer  of  (be  borough. 
Clear;  and  Belfoid  were  both  disorderly  and 
under  the  influence  of  liquor.  Paul  for  some 
reason  caught  Cleaiy  by  the  coal  collar  and 
started  with  bIm  towards  the  lock-up.  As 
they  reached  the  lock-up  Cleary  drew  a  pistol 
tnd  shot  Paul,  killing  him  instaotly. 

DeFendaot  introduced  evideuceBBloblagood 
charscter.  He  also  offered  to  prove  hy  one 
Reeee  that  Belford,  who  was  the  same  person 
shown  to  have  been  drinking  with  the  defend- 
anl  during  the  evening  of  the  alleged  killing, 
and  to  have  druok  every  time  and  no  ofteoer 
than  the  defendant,  and  with  one  exception  to 
have  drunk  each  Ume  tbe  game  kind  of  driok 
as  defendant,  when  he  came  to  nitnesa'  office 
was  very  much  iotoxicated;  to  be  followed  bv 
proof  Ibat  Belford  is  older  than  defendant,  al- 
thiiugb  under  the  age  of  twenty  one  years;  that 
defendant  ia  of  a  nerroua  lemperameot,  and 
therefore  more  susceptible  to  the  influence  of 
Intoxicating  liquors  than  Belford. 

Objected  to  by  Commonwealth. 

Objection  sustained.  Evidence  excluded. 
Eiee|ition.     (First  assignment  of  error.) 

The  court  cbarged,  inter  alia,  as  follows: 

"  The  intoxication  of  the  prisoner  may  be 
material,  and  is  evidence  to  be  considered  by 
the  jury  for  the  purpose  of  enabling  them  to 
determine  whether  at  the  time  of  Che  commis- 
sion of  tbe  crime  the  prisoner  was  so  much  in- 
toxicated,and  bis  intellect  clouded,  as  to  deprive 
him  ot  the  power  to  think  and  weigh  the  nat- 
ure of  the  act  committed."  "  Was  be  able  lo 
deliberate  and  premeditate  the  homicide  T " 
"  The  mere  intoxication  of  the  prisoner  will 
not  exclude  or  palliate  his  offense,  unless  he 
was  in  such  a  iitate  of  inloxicatiou  as  to  be  in- 
capable of  conceiving  any  intent.  If  be  was 
bis  grade  of  offense  is  reduced  to  murder  in 
the  second   degree."    (Third   assignment  of 


T.  C.  Hippie  for  appellee. 


But  for  a  single  error  this  judgment  might 
have  been  affirmed.  The  leamecT  judge  below 
instructed  the  Jury,  In  his  general  charge,  thc^ 
"good  character  is  always  of  Importance,  and 
is  evidence  to  be  duly  considered  by  the  jury, 
and  may  turn  tbe  scale  where  there  is  a  rea- 
sonable doubt  as  to  the  degree  or  grade  of  the 
crime."  (Second  assignment.)  This  is  all  tbe 
charge  contains  upon  this  subject;  there  was  no 
point  put  to  the  court  in  regard  to  It. 

The  fact  that  the  homicide  was  committed 
by  tlie  appellant  was  not  disputed  below  nor 
here,  nc>r  was  there  any  attempt  to  show  that 
the  offense  was  manslaughter.  The  sole  quea- 
tion  was  as  to  Che  degree  of  murder.  The  jury 
convicted  appellant  of  murder  in  tlie  first  de- 
gree. 

We  think  the  evldeoce  of  good  cbBrocter  is 
applicable  both  to  the  commission  of  the  of- 
fense and  the  grade  of  the  crime.  So  far  we 
are  In  accord  with  Che  trial  Judge.  But  we 
think  he  slated  inaccutalely  the  law  as  applica- 
ble to  good  character. 

In  Heine  v.  Com.,  91  Pa.  14S,  tbe  court  be- 
low instructed  the  Jury;  "If  amanis  guilty 
his  previous  good  diaracter  has  nothiog  to  do 
with  the  case,  but  if  you  have  reasonable  doubts 
as  to  his  guill.  then  character  steps  in  and  sida 
in  determining  that  donbt."  This  ruling  was 
reversed  by  this  court,  Mr.  Juiiiee  Gordonsay* 
ing:  "The  effect  of  this  was  lo  give  the  evi- 
dence of  good  character  no  weight  whatever, 
for  If  tbe  other  testimony  left  in  the  minds  of 
the  jury  a  reasonable  doubt  of  the  defendant's 
guilt.  Ibis  of  itself,  without  more,  entitled  him 
to  an  acquittal.  Evidence  of  good  character  is 
not  a  mere  make-weight  thrown  in  to  assist  in 
the  produclioo  of  a  result  that  would  happen 
at  all  events,  but  it  is  positive  evidence,  and 
may  of  itself,  hy  the  creation  of  a  reasonable 
doubt,  produce  an  acquittal  "—citing  Wharton, 
Cr.  L.  S  648. 

In  Hanney  t.  Com..  118  Pa.  323,  8  Cent. 
Rep.  184,  tbe  court  below  fell  Into  the  same 
error  as  in  Hitine  v.  Com.,  lupra,  and  upon  its 
review  in  this  court  tbe  Judgment  was  reversed, 
Jutiice  Gordon  repeating  and  amplifying  his 
remarks  in  the  former  case. 

It  was  urged,  however,  that  Kilpatridt  v. 
Com.,  81  Pa.  196,  sustulns  Ibe  rulliiR  of  tbe 
court  below.  The  portion  of  the  charge  as- 
signed as  error  in  that  case  is  as  follows;  "Tbe 
evidence  proves  the  defendant  to  have  borna- 
an  excellent  reputation;  oriirioally  evidence  of 
good  character  was  not  atlowed  to  go  to  the 
jury  when  there  was  positive  proof  of  the  com- 


V.  Com.  B  BiiRb,  ait:  State  v.  Bloom,  69  Ind.  U; 

Com,  V.  Wor.;o«ter.  3  Pick.  4SZ. 

Such  evtdenoe  may,  by  oreatlnK  a  reaBonabla 
doubt.  produceanBciiultUlaf  thfloffeofiB.  Conin 
T.  Btste.  Sa  Ala.  13t;  Btato  v.  Donovan,  B1  Iowa.  SJ8; 
Heine  v.  Uom.  81  Pa.  lt&, 

Siicb  evidence  mtgbt  create  a  reasoDable  doubt 
In  tnvur  of  tbe  Hcoused.  Armor  v.  State.  09  Ala. 
IT!);  rarson  V.  State.  M  Ata.  131:  Fields  v.  State,  IT 
Ale.  603;  Hall  V.  State. 40  Ala.  S9B:  Jupltz  v. People. 
Bl  III.  SIB;  People  v.  Asba,  U  Cat.  XM8;  People  v. 
Fenviek,  IB  CaL  EST;  People  v.  Balna,  It  CaL  oe-, 
Btgte  V.  Qiistnlnon.  GO  Iowa,  IM:  State  v.  LIndley, 
U  lovH,  SIB;  State  v.  Donovan.  CI  lova,  2TIt;  State 
V.  McMurpby,  W  Mo.  851;  People  v.  I*mb,  8  Ktycs. 
KO:  Stover  v.  People,  BSN.T.SiBi  8l»te  v.  Henry, 
B  Jonea,  L.  66;  Heine  v.  Oom.  H  Pa.  146:  Lee  T. 
8L.R.A. 

See  also  le  L.  B.  A.  449. 


State,  «  TetApp.  838;    State  v.  Daley,  SBVC.MS. 

Bo  where  ffullt  U  doubtful.  «ucb  evldenoe  maj- be 
produoed  to  rebut  the  prcaumptlriii  ariatntr  from 
leaxe  and  olraumstaDcea.  State  v.  ford.  3  fitrobh. 
L.  EIT:  State  v.  Rodman,  BE  Iowa,  tSo. 

Tbe  failure  cf  the  accused  lo  call  viitnesaea  as  to 
bl9  obnracler  raises  uo  pro9umptloa  of  bad  charac- 
ter. State  V.  DockBrader,  43  Iowa,  436;  Cnm.  v. 
Webster.  6  Cush.  295:  HarrlnijrtOD  v.  State,  IB  Ohio 
St.  »4;  Ormsby  v.  People,  98  N.  Y.  47*  Ppople  v. 
Bodlne,  1  Denlo.  282;  State  v.  O'ffeat,  T  Ired.  L.  KL 

Where  evldeaoe  of  sood  cbaraoter  has  been  fa- 
terpo^ed.  It  may  be  rebutted  by  evideaoe  of  bad 
charaoter  deduced  from  hla  own  admlMlona,  but 
□ot  by  proof  of  parttoular  acta.  Pmlth  v.  State.  tT 
Ala.  UO;  HcCarty  v.  People,  Gl  Til.  131;  Gordon  r. 
State.  S  Iowa,  41lh  State  r.  wlUIama,  n  If o.  SIQ. 


issa 


OOHMOH VKAI.TH  T.  CLBABV. 


misrion  of  an  offense,  for  If  one  wu  teen  fa> 
commit  a  murder  wtih  deliberation,  althougb 
he  bad  borne  an  Irreproachable  character,  and 
Here  even  an  angel,  he  would  jet  be  guiltj; 
the  rule  of  Ibe  law  id  this  State,  however,  per 
mill  evidence  of  good  character  to  be  subtnit- 
ted  to  the  jui;  in  every  case  of  homicide,  no 
roatler  nbat  ma;  be  the  other  evidence  !□  the 
cause.     But  nben  a  doubl  Hug^ests  itself  to 

four  minds  as  to  tbe  prisoner's  guilt,  upon  the 
acts  of  the  case  as  presented  bj  the  evidence, 
the  law  caste  the  whole  weight  of  tbe  prisoner's 
former  good  charecler  in  mercy's  scale,  and 
aeltlefl  (he  question  in  favor  of  the  accused." 

Id  commentingupon  this  language,  (his  court 
aaid.  through  i(r.  Juttiee  Strong:  "The  final 
exception  is  that  tbe  court  erred  In  tbe  Instruc- 
tion which  they  gave  to  the  jury  respecting  the 
evidence  of  the  prisoner's  rood  character, 
Tbis,  like  the  former,  ts  tiaaca  upon  a  miacon- 
ceplioD  of  the  charge.  We  do  not  understand 
tbe  purport  of  the  iDstruclIon  to  have  been  eiicb 
■a  it  is  coDlprded  to  have  been  by  the  counsel  for 
the  plaitilill  in  error.  The  Bubalance  of  the 
charge  was  that  tbe  law  permilled  evidence  of 
good  character  to  be  submirted  to  the  Jury  (of 
course  for  ttieir  consideration)  In  every  case 
of  homicide,  no  matter  what  might  belbeother 
testimony  in  the  cause,  and  that  when  a  doubt 
arise*  •■  to  the  cuiltof  the  accused,  such  doubt 
was  conclusive  Tn  his  favor.  Tbia  by  no  means 
confined  the  jury  to  attaching  Importance  to 
Ibe  evidence  only  in  casesol  reasonable  doubt; 
on  tbe  contraiT,  It  left  them  at  liberty  to  make 
it  a  basis  for  the  formation  of  a  doubt." 

I  have  been  thus  careful  to  quote  tbe  exact 
language  of  tbe  court  below  and  of  this  court 
Id  KitpalrieJc  v.  Com.,  as  I  fear  it  baa  been 
misunderstood  In  some  Instunces. 

Tbe  dislincLion  between  the  twocasefl,  briefly 
■tated,  is  tbia;  In  the  case  in  hand  the  benefit 
of  i;ood  character  was  limited  to  cases  where 
there  is  a  rensonable  doubt  of  tbe  guilt  of  the 
accused;  or,  in  thepreciselanguageof  thecourt 
below,  "may  turn  tbe  scale  where  there  Is  a 
rcsEonnble  doubt  as  to  the  degree  or  grade  of 
tbe  crime;"  while  in  Eilpatric/cv.  Com,,  tbe 
language  of  the  court  below,  while  not  as  ex- 
plicit as  in  some  of  the  later  cases,  to  repeat 
again  (lie  language  of  Jiutiee  Strong,  "by  no 
means  confined  the  Jury  to  attaching  Impor- 
tance to  the  evidence  only  In  caaea  of  reasona- 
ble doubt;  on  the  contrary,  it  left  them  at  lib- 
erty to  make  It  a  basis  for  the  formation  of  a 

There  Is  nothing  in  the  charge  of  the  court 
below  from  which  tbe  jury  could  fairly  Infer 
that  the  evidence  of  cood  character  mii;ht  cre- 
ate tbe  reasonable  doubt  which  entitles  the 
prisoner  to  a  safe  deliverance. 

It  is  true  tbat  Ibe  difference  In  phraseology 
in  the  tTTOcasesisapparenllyslight.  Tbereis. 
bowever,  a  real  and  suttstantial  difference,  and 
where  a  man's  life  may  depend  upon  a  stnele 
word,  tbe  use  of  language  cannot  be  atlended 
with  too  much  care. 

We  might  die  numerous  other  cases  upon 
this  point,  but  the  Jaw  la  too  well  settled  to  re- 
quire ic  The  rule  dedoclbie  from  the  author 
ities  may  be  briefly  stated  thus:  Evidence  of 
fcood  character  is  always  admissible  for  the  de- 
fendant in  a  crimiDal  case;  It  ii  to  be  weighed 
8L.  R.&. 


and  considered  in  connection  with  all  the  Other 
evidence  in  the  cause — it  may  of  Itself  in  some 
instances  crente  tbe  reasooable  doubt  wbicb 
entitles  (hp  accused  to  an  scquittal. 

The  rule  itself  is  not  merely  merdful;  It  i> 
both  reasonable  and  just.  There  may  be  casea 
in  which,  owing  to  tbe  peculiar  circumstance* 
in  which  a  mnn  is  placed,  evidence  of  good 
character  may  t>e  all  oe  can  offer  in  answer  to 
a  charge  of  crime.  Of  what  avnil  is  a  good 
character,  wbicb  a  man  may  bsve  been  a  life- 
time in  acquirinj;,  if  It  la  to  btnetit  him  nothing 
in  his  hour  of  penlT 

The  vice  of  Ibis  portion  of  the  charce  la  in 
tbe  inatniclion  tlint  good  chBracter  "may  turn 
the  scale  where  theie  is  a  reasunable  doubt  aa 
to  the  degree  or  grade  of  the  crime."  But  it 
the  other  evidence  is  such  as  to  rnise  a  reasona- 
ble doubt  whether  the  prade  of  crime  was  mur- 
der in  tbe  firat  degree,  then  the  jury  are  bound 
to  acQuk  of  that  offense,  so  tbat,  as  was  ob- 
servea  in  the  cases  cited,  "this  was  to  give  the 
evidence  of  good  character  no  weight  what- 
ever." Tbe  evidence  of  good  cbaracler  is  to 
be  considered  with  the  other  evidence  In  the 
case,  and  if  it  all  combined  creates  a  reasona- 
ble doubt,  the  defendant  Is  entitled  to  an  ao- 
quillal.' 

The  learned  judge  below  evidently  was  of 
opinion  that  theevidence  of  good  character  bad 
little  bearing  upon  tbe  caae.  I  gather  this 
from  bis  opinion  refusing  a  new  trial.  In  which  ' 
be  said,  in  commenting  upon  this  portion  of 
bis  charge:  "Of  this  inslruction  the  defendant 
has  no  cause  of  complaint;  it  was  as  favorabio 
to  bim  as  he  could  ask.  Id  fact,  aa  tbe  com- 
mission of  tbe  crime  by  the  defendant  was  not 
disputed,  and  the  only  questioD  for  tbe  Jury  to 
determine  was  tbe  grade  ordepreeof  the  crime, 
and  as  the  determination  of  that  question  de- 
pended npon  the  mental  condition  of  tbe  de- 
fendnnl,  whether  Intoxicated  or  not,  we  are  of 
opinion  tbat  the  evidence  of  the  defendant's 
good  character  bad  little  relevancy." 

We  do  not  think  the  premises  upon  whicti 
this  conclusion  wasdrawnareeniirely  accurate. 
We  do  not  understand  tbnt  tbe  commission  of 
the  crime  was  undisjiuted  by  the  defoLidant. 
It  Is  (rue  the  commission  of  Uie  homicide  was 
conceded,  but  not  the  commission  of  murder 
in  the  first  degree.  That  was  the  crime  for 
wblch  he  waa  on  trial  and  of  which  be  was  con- 
victed. Tbe  commission  of  that  offense  waa 
disputed  below  and  also  in  this  court.  Nor 
did  the  question  of  the  degree  depend  alona 
"upon  the  mental  condition  of  the  defendant, 
whether  intoxicated  or  not."  The  jury  found 
that  lie  was  not  Intoxicated  to  tbe  extent  of  pre- 
venting his  forming  the  willful,  deliberate  and 
premeditated  intent  to  take  the  life  of  the  de- 
ceased. Just  here  is  tbe  place  where  the  evi- 
dence of  good  character  vras  entitled  to  come 
in  and  have  Its  due  weight.  Here  was  his  su- 
preme peril.  Tbe  defense  of  intoxication  bad 
failed.  If  a  man's  good  cbaracter  is  to  avail  him 
at  all,  when  does  be  need  it  more  than  when  a 
jury  is  deliberating  cpon  the  question  whether 
he  had  formed  in  his  mind  the  deliberate  intent 
CO  fake  a  human  life?  It  might  not  havo 
availed  anything  in  tbls  case;  we  are  not  cod- 
sidering  tbe  neiirht  of  the  evidence  upon  Ibii 
point;  that  wasioTtheJury.but  it  abould  havo 


.Cookie 


Wbht  Virgiki*  Bdfbemb  Coubt  or  Appbau. 


Mas., 


been  subroftted  to  them  in  sucb  maoner  u  to 
give  them  a  proper  nnderBtaudiag  ae  to  how 
Uiey  ahonld  apply  ft. 

We  cannot  treat  tbis  aa  an  Immaterial  mat^ 
ter,  wbicb  did  not  prejudice  the  defeodant.  It 
may  not  have  doae  ao.  but  we  cannot  aay  ao. 
The  Isaae  of  liFe  and  death  is  «o  vaat,  botb  aa 
to  this  world  and  the  nest,  that  it  is  our  duty 
to  weigh  every  word  carefully,  and  leave  notb- 
In;;  to  conjecture. 

Aa  the  caae  must  go  back  for  another  trial  it 
b  proper  to  say  that  we  do  not  discover  any 
«rror  In  the  remaining  asaignmeota,  llie  tes- 
timony of  Dr.  Beeae,  referred  lo  in  the  first 


B8Bijn>ment,  waa  properly  rejected.  It  wasnot 
competent  to  prove  thedefendenl'slntoxicatiMi 
by  showing  the  condition  of  Belford,  who  wta 
with  him,  and  had  taken  the  same  number  of 
drinba.  Borne  men  can  drink  Iwice.'as  much  as 
others  without  showing  it.  The  inquiry  would 
have  involved  a  collateral  Iwue  which  nilgbt 
have  confuaed  if  not  mialed  ibe  Jury.  The  re- 
maining aeslgnmenlB  refer  to  the  charge.  With 
the  BiDgle  exception  above  not«d  we  find  no 
error  in  It 
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^Taxai  Impoaed  brthaeoontr  e 


meanlDit  of  ■  T. 
ttiei.'onstitiition,  ana  are  to  t)e  Included 
r  taxes  Jevted  by  the  count;  oourt.  In 
IDK  whether  the  limit  of  taxation  theie- 


"county  authorities."  wlihin 
art.  10,  of  the  Constitution,  an 
with 

In  Qzed  wUl  be  exceeded. 

(March  U,  ISgO. 

•Read  note  by  BaAnxon.  J, 


ii.  the  Circuit  Court  for  Kanawha  County  In 
favor  of  complainant  in  a  suit  brought  to  en- 
join (he  collection  of  a  certain  tax.     Afflrmed. 

The  case  sufficiently  appears  In  the  opinion. 

Matn.  Brown  &   Jkeksou,   for  appel- 

The  ao-called  "road  tax"  !s  not  in  fact  a 
tas,"  In  the  sense  of  the  Constitution;  but  la- 
stead,  is  a  local  aasfssment  authorized  by  the 
Lezislature  for  local  Improvf'meDt;  exerciaed 
under  the  police  powera,  which  inherently  exist 
in  every  government,  to  asBess  and  collect  from 
the  localities  benpfited,  the  coela  of  the  improve- 
menta  made  within  Ite  territorial  llmfia. 

ThU  power  and  its  exercise  have  been  fully 
sustained  by  the  courts  whenever  brought  be- 
fore them. 


Tint  Legislature  may  compel  tbe  levy  cf  a  tax  for 
the  conetruoUon  of  a  local  road  (WUoox  v.  Deer 
Lodne  CouDtr. '  Uout.  fi7t.   Sec  Re  woolsay.  W  N. 

T.  IBb);  but  It  oau  not  exercire  directly  tbe  power  of 
afaoHmeDt  for  a  local  Imijroveaient  In  an  In  cor- 
DOrated  city,  regardlea  of  the  will  of  the  local 
oommunlty.  People  v.  Lynch,  61  CaL  11^  Sobu- 
mackor  T.  Tobermnn.  5tt  Cal.  BOS. 

The  expense  of  public  highways  Is  lunially  pro- 
vided for  bv  the  general  town  or  oonnty  levy,  ai- 
cept  aucb  ImporlaDt  thoroughfans  as  an  con- 
«tmct«d  by  the  SIAle  al  large,  and  eicepi  aim 
where  ooDtribatlona  In  latior  are  demanded  for 
the  purpose.  Cooley,  Taxn.  Id  ed.  Sll;  Millar  r.  dot- 
man.  88  Pa.  SW. 

The  power  to  define  tbe  taxing  district  for  any 
particular  burden  It  purely  legislative,  subject  to 
no  restraint  otber  than  oODEtltutlonal  provMona. 
Bhaw  V.  CeoDls.  10  CI.  106;  Connell  v,  Connersvllle, 

•  Ind.  SU;  Challlsa  v.  Parker,  11  Kan.  8H:  Ualchus 
V.  BlghlandB.1  Bush,  HT:  Htnghemft  Q.  B.  ft  Tump. 
Omt).  v.  Korfolk  County,  •  Allen.  S&S;  People  v. 
Broclilyn,  i  N.  1.  iVt.  Howell  v,  Buffalo,  87  N,  Y. 
WT;  Philadelphia  v.  Field.  M  Pa,  320;  Watervllle  v. 
Kennebec  County,  tie  Me.  80;  Arnold  v,  Carabridge, 
109  Haas.  8SS:  Cuming  v.  Grand  Raplda.  U  Mich.  lEO; 
Alcorn  V.  JIamer.ie  MifS.  fUK;  Hill  r.  Higiloo,B 
Ohio,  U8;  ALen  v.  Drew,  U  Vc  174. 

In  laying  out  a  road,  the  LesltQature  may  appor- 
tion the  expense  of  Ita  construction  between  sev- 
ers] towns.  Bbaw  v.  Deunls,  10  HI.  406;  Waterville 
T.  Eennetieo  County,  GB  Me.  liO;  Norwich  v.  Hamp- 
■hlra  County,  IS  Pick.  60;  Bingham  ft  Q.  B.  jt 
Turnp.  Corp.   v.  Norfolk   County,  t  Allen,  368; 

•  L.R.A. 


Com.  T.  Newburyport.  108  Maaa.  129;  Salem  Tump. 
ft  C.  B.  Corp.  V.  Essex  County.  100  Maaa.  282:  Cam- 
bridge V.  Lexington.  IT  Pick.  OZ. 

A  tax  on  one  oommunltr  tor  the  benefit  of  a 
larger  oommunlty  not  taxed  would  be  void.  Ex 
parte  Marshall.  M  Ala.  Ml 

And  even  though  the  work  was  wholly  within 
the  town,  as  in  case  of  the  erection  of  a  ooetly 
brldj^e.  the  State  or  county  might  be  determined 
by  the  Legislature  aa  the  proper  taxing  district. 
Will  County  T.  People,  UO  IlL  511. 

The  State  or  the  county  is  the  proper  taxing  dis- 
trict for  state  or  county  rosda,  and  the  town  will 
not  be  taxed  tor  chetr  oost  of  repair  except  as  a 
part  of  the  largsr  diatriot  tn  which  It  ta  located. 
People  V.  Du(ohe«  County,  I  Hill,  fiO. 

Where  a  city  duly  authorised  thereto  improvea 
^  own  streeU,  a  county  tax  for  roads  oannut  tie 
laid  on  its  mbabitant&    Martin  t.  Aston,  80  CaL  <B. 

Ataxlevy  may  be  made  payable  in  labor,  but  tbia 
la  to  some  extent  a  pohce  regulation  rather  than  a 
tax.  It  is  In  the  nature  of  a  capitation  tax  and 
statutory  provlalonB  for  asaeasment  are  not  appU- 
ceble  unless  eipresaly  ao  provided.  Sawyer  v.  Al- 
ton, 4  IlL  127:  Pleaaant  v.  Eoat.  £»  lU.  M^  New  Or- 
leans Disining  Co's  Case,  11 1^  Ann.  SSS;  Amenta 
V.  Stanford,  S  Johns.  SE;  State  v.  Halifax,  4  Dev.  L. 
845. 

A  statute  Imposing  a  labor  tax  op  peraons  reatd- 
ine  In  tbe  district  will  not  embrace  transient  labor- 
ers.   On  Yuen  Bal  Co.  v.  Roas,  8  Sawy.  884. 

A  tax  assessed  as  labor  cannot  be  oanied  upon 
tbe  roll  as  a  money  tax  without  notloe  grivan  to 
perform  the  work.    Bin  r.  New  Haven,  IZ  Via.  806. 

A  city  may  commute  highway  labor  on  the  street! 
for  a  money  payment.    Johnston  T.  IfaoOD,  tt  6a. 


.Cookie 


See  also  11  L.  H.  A.  836;  29  L.  R.  A.  416. 


BzAiniON  T.  CocHtT  Court  or  Eanawk^  Coinrrr, 
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Cooler,  Tun.  SD8;  QoMnrd,  Fetavmer,  IS 
Pick  504,  BOO;  Noif<^  v.  EUi»,  26  Gratt.  234; 
Doitglatt  V.  JiarriniiU,  0  W.  Va.  166. 

Coder  a  const! tutioual  proviBJon  almost  idea- 
tlral  wilh  g  7,  arL  10,  of  our  ConatitiilloD,  Ihe 
Supreme  Court  of  Dlinois  eipregely  decided 
tbat  tbe  lowDsbip  road  levies  were  not  cod- 
templated  bj  said  eection,  and,  tliougb  wben 
■ggreealed  wilh  tlie  couuly  levy  the  SEgrej^te 
exceeded  tbe  limit  flied  by  the  section,  the 
levies  were  still  valid. 

Wabaih,  St.  L.  ^  P.  R  Co.  r.  MeCS^vt,  108 
n.  860. 

Mettr*.  E.  B.  Knlpht  idiI  J,  W.  Ken- 
Bedr<  with  Mrstn.  Chapman  A  Little- 
p&l^e  and  Blollalian  A  BfeCliotle,  also  for 
appellants. 

iiagrt.  Okey  Johnaon  and  J.  H.  Fer- 
(vaon,  for  appellee: 

Comity  auttiorilies  cannot  Id  any  year  assess 
«n;  kind  of  taxes  OD  the  properly  o}  the  citizen, 
wbich  will  in  the  aggrei^ate  exceed  ninety-five 
cenia  on  tbe  |1U0  vatuation. 

AnuM  1.  IlawldTU.  14  West  Rep.  789,  05 
Mo.  660;  HaM  v.  Eeaneriy,  68  Ala.  608:  Mix 
T.  PeopU,  73  lU.  241;  Peo^  t.  WaU,  88  111.  75; 
Cfiiniguy  v.  Feopte,  78  Dl.  G70. 

Bratwaon,  J.,  delivered  tbe  opinion  of  the 

The  District  of  Cabin  Creek,  In  Kanawba 
Coan^,  adopted  the  Alternate  Road  Law  pro- 
vided by  cbapter  85,  Acts  IBNl  (Code  1887, 
chap.  48,  %  5S£).  In  1689  tbe  County  Court  of 
EsDawba  Connty  levied,  fot  j^eneml  county 
parpoacs,  DJnety-flve  cents  on  the  |100  taxable 


property  of  tbe  Ckiunty.  and,  tn  addition  there- 
to, thirty  cents  on  the  flOO  of  taxable  property 
in  Cabin  Creek  District,  for  road  purposes  in 
tbat  district.  P.  L.  Brannon,  a  taxpayer  io 
Bald  district,  paid  tn  the  sheriff  all  his  taxes 
save  this  tax  levied  for  road  purpoBes,  which 
he  refused  to  pay,  and  tbe  sberlQ,  for  its  col- 
lection, levied  upon  property  of  said  taxpayer; 
and  be  then,  guine  for  himself,  and  all  other 
taxpayers  of  tbe  district,  obtained  an  Injunc- 
tion restraining  tbe  sheriff  from  collecting  this 
road  tax.  m a kine  tbe  County  Court  and  Roman 
Pickens,  tbe  sberifl,  defendants  to  bis  bill, 
claimiDK  In  bis  bill,  as  the  two  tedcf  togptber 
exceeded  ninety-five  cenU  on  the  $100  of  tax- 
able property,  tbla  road  levy  was  illeeial.  The 
answers  did  not  deny  tbe  facts  alleged,  but  con- 
troverted the  mere  matter  of  law  as  to  the  ille- 
gality of  the  tax.  Facta  were  agreed,  and  the 
cause  was  heard  on  the  bill,  answers,  facta 
agreed,  and  on  a  motion  to  dissolve  tbe  injunc- 
tion; and  tbe  decree  was  tbat  the  motion  to 
dissolve  be  overruled,  and  tbe  injunction  per- 

Ktuaied.  The  said  County  Court  aod  Sbeiiff 
ckens  appealed  to  this  court. 
The  ground  od  which  tbe  appellee,  Brannon, 
bases  hie  injunction  Is  that  the  levy  for  county 
purpnsesof  ninety  five  centp,  and  ibatof  tbirty 
ceQU,  under  tbe  Alternate  Road  Law  of  1881 
(Code  18H7,  chap.  43,  p.  S3S),  In  tbe  aggregate. 
exceed  ninety-flve  cents  on  the  $100  of  property, 
and  therefore  tbe  tax  is  in  violation  ot  g  7,  art 
10,  of  the  Constitution.  Tbat  section  is  as  fol- 
lows: "County  authorities  sball  never  aBsern 
taxes.  Id  any  one  year,  tbe  aggregate  of  which 
shall  exceed  nlnety-flva  cents  per  $100  valua- 


Adfetdl  dsciflont  <n  mrloiu  StattM. 

State  taxes  are  levied,  not  nnder  tbe  law,  but  t>; 
the  law  determlnlns  the  subjeeta  and  the  rate  of 
taiatlon;  while  oountv  taxes  are  levted  under  the 
law  br  an  order,  edlator  ordlDsnoe  lafflsliiUva  In 
m  character.  Oallioiui  Oounty  r.  Woodstock  Iron 
<3o.S2Ala.un. 

In  Oonnectlcat  an  aBcssment  for  lartDK  out  a 
blithwar  is  a  local  apeclal  tax  limited  to  ■  class  tn- 
terestrd  Id  Uie  Improvement.  Bridgeport  t.  New 
Torlc  *  IT.  B.  B.  Co.  SS  Conn.  2K. 

Id  IlllDOla  tbe  tax  which  the  commlsnlDDerB  ot 
tlsbwajB  are  authorlxed  to  lev^  Is  payable  as  other 
iaxea.  in  moni^y.  Mee  v.  Faddock,  es  111.  4M;  Balrd 
r.  People,  83  III.  89T;  People  v,  Supplgar,  108  ni.  Oi. 

The  phrase  "lai  levied  lor  road  purpose*"  In- 
<diidea  taxes  oolleoted  for  tbe  paymoDt  of  damattee 
•rlsJDS  fT«m  opening'  and  laflng  out  of  roads,  the 
purehnse  of  mHtcrlule  and  for  repatrlns  roads  and 
biidKca  fPe'iplev.  Wilson,  3  111.  App.  8C8);  and  It 
must  be  applied  to  tfaeeipendituresof  tbe  current 
flscBl  jean  It  cannot  be  applied  to  paymeDt  of  a 
prior  indebtedness.   Hljcbwar  ComiB.  t.  Newell,  80 

iiLser. 

Where  the  amonnt  la  extended  br  tbe  coanty 
clerk  the  tax  is  legal);  levied.  Thatcher  v.  People, 
nin.W.  Bee  also  Wabaeb,8t.L.  *  P.  B.  Co.  v. 
Dlnkort.  1R8  til.  £S8;  Leaobman  v.  Dou^hert;,  81 
111.824;  Buird  v.  People,  nipra. 

An  abaolute  duty  Is  Impused  npon  ooonttes  b; 
■talDt«to  aid  to  the  buiHlOK  of  bridges  by  the 
town  authorities  whenever  a  case  Is  brought  wlthio 
Its  protlBions.   Will  County  v.  People,  110  111.  Sll. 

llie  taxes  raised  cannot  be  diverted  to  any  other 
Dian  road  purposes.     Blghway  Comrs.  v.  Newell, 

Id  tDMaiia  tbe  eommlssloiiers  are  clothed  with 
]DrlBdlctk)ii  to  looata.  estatiUsh  and  coustruot  free 
«L.  K  A.  2 


publio  roads,  million  v.  Carroll  County,  88  Ind.  B; 
Huncey  v.  Joeat.  T4Tnd.  400;  Porter  v.  Stout.  TBlnd. 
Si  MuUlkln  V.  BloomiogloD,  7!  Ind.  Wl:  Miller  v. 
Porter,  n  lod,  lOl;  Fnris  v.  Reynoldi,  JO  Ind.  aSO. 

Taxation  by  locaU  asseesment  Is  applied  to  the 
eonstruolloa  of  a  road  throuffh  an  asrloulturai 
dlstrltrt  (Oowlrlofa  v.  Wlnchealer  ft  D.  Tump.  Co.  M 
Ind,  IIB),  and  the  same  Is  cbe  rule  In  Kentuoky 
(MaJchu*  V.  Highlands,  (  Bush.  MT};  but  In  Fenn- 
■ylvanla  the  same  rule  Is  not  applied.  Bt  Wash- 
iDRton  Avenue,  fl)  Fa.  WZ, 

In  Iowa  when  taiee  for  road  porpoees  are  ool- 
lected,  they  are  held  as  a  trust  fund  to  be  dlapoeed 
of  as  tbe  law  provides.  Butler  y.  Fayett«  County, 
46  Iowa.  3KI;  Dee  Moines  A  U.  B.  Co.  v.  Lowry.  Gl 
Iowa,  486. 

A  mere  trr(«ularltyln  the  levy  will  Dot  defeat  Its 
OOllootlon.  Iowa  R.  H,  L.  Co.  V.  8ko  County,  aS 
Iowa,  U4:  Iowa  B.B.L.  Co.  v.  ChrroU  County,  SB 
Iowa,  IBl;  Cedar  Rapids  ft  H.  B.  Co.  v.  Carroll 
County,  41  Iowa,  188;  Sloui  City  ft  Bt.  P.  B.  Co.  v. 
Oeoeola  County,  48  Iowa,  16B. 

Tn  Kansas  w bare  a  township  road  tax  ts levied  by 
the  township  (zustees  and  county  oommlssioners, 
and  tne  tax  ts  properly  entered  on  tin  county  tax 
roll,  It  Is  valid.  Kansas  City,  Ft.  S.  ft  Q.  R.  Co.  v. 
Tontz,  Xt  Kao.  4aa 

Id  Maine  to  eaable  the  asKssor  to  make  the 
money  assessment  the  seleatmea  muBt  have  the  re- 
turn of  tbe  Surveyor  ahowlog  who  are  delinquent, 
and  then  asseas  the  highway  tax  In  the  list  of  next 
year.  Hayford  v.  Belfast,  (H  Ue.  68:  Putlerson  v. 
Crelghton,  43  Us.  STB;  Tufia  v.  Lexlnirton,  12  Me. 
516;  Ingulls  T.  Auburn,  El  Me.  SS2;  Treat  v.  Orono, 
38  Ue.  EIT. 

In ....      - 


soe 


Wsn  ViBOEHu  SuPRmcE  Codbt  of  apfbaia 


tloD,  except  for  th<  iupport  of  free  schoola, 
pujmeotoi  iDdebtedoesscsUting  at  tlie  timeof 
tbe  adopUoQ  of  tbia  Coustitutioa,  and  for  tbe 
pajmeot  of  any  Indebted ueaa,  with  tbe  interest 
thereoD,  created  under  the  succeediog  section, 
nnlesa  mich  assessmeat,  wilb  all  queetioQS  In- 
volving tbe  Increase  of  ancb  aicgtegate,  stall 
hare  been  sabmllted  to  tbe  vote  oF  tbe  people 
of  tbe  county,  and  have  received  Ibree  fiflba  of 
all  tbe  Toles  cast  for  or  Bgamsc  it."  Wbat  is 
tbe  meanine  of  tbe  words  useO  in  said  section, 
"County  autboritlea  shBll  never  aMess  taxes  In 
anyone  yearf"  What  taxes  are  here  nieantl 
Do  these  words  refer  only  to  taxes  Irn posed  for 
general  co^inty  cbarse*  under  tbe  levy  called 
"county  levy,"  or  do  they  mean  these  road 
taxes  alsot    Tbe  language  is  broad  and  com- 

trebenaive, — "county  authoriliea"  and  "taxes." 
L  seema  lo  me  that  tbe  ConstituHon  coctem- 
plales  four  classes  of  lazes, — state,  county, 
municipal  and  scfaool-diatrict  taxes.  Plalcly, 
It  coniemplalea  atate,  county  and  munlcijiBl 
taxes,  and  I  think,  also,  OistHct  taxes  for 
education,  since  g  0,  art.  13,  provides  for  sub- 
dlvidoD  of  counlica  into  acbool  districts,  pro- 
viding that  "the  Bchool  dlstricla  into  nhicb  any 
county  ta  now  divided  shall  continue  uciil 
cbanged  in  purauance  of  law;"  and  section  S  of 
isme  article  provides  that  the  LejnslutTireBball 
provide  for  raising  in  each  county  or  district 
money  for  free  scliools;  and  g  8,  art.  10,  pro- 
vides tbat  no  county,  city,  school  district  or 
municipal  corporation  sball  incur  debt  except 
as  preacribed.  Tbe  Legislature  has  so  con- 
strued the  Cooetitutlon  by  creating  tbe  board 
of  education  of  each  district  a  corporation,  and 
vesting  it  with  power  lo  tax  for  funds  in  its 
keepiog,  and  for  Its  distribution.  Bo,  I  tbinh, 
the  Constitution  contemplates  district  taxes  for 
•cbool  purposes,  as  distinct  from  taxes  assc'sed 
by  county  authorities.    If  so,  we  have  state 


taxes,  school -district  taxes  for  schools  and  mti- 
nicipal  taxes,  but  no  other  district  taxes  sava- 
tliose  levied  by  the  county  aulhorities;  and  so 
I  know  not  where  we  should  rank  these  road 
laies,  if  not  as  those  assessed  by  county  au- 
thorities, within  the  meaning  of  g  7,  art.  10, 
above  quoted, — not  levied  for  general  county 
cbarees,  but  by  county  authoriues,  though  ex- 
pendedforworks  In  tbe  district.  BesideetboM' 
specified,  there  is  no  other  taxing  power- 

The  section  in  question  says  that  county  au- 
thorities shall  never  a^scsa  taxes  in  any  one 
year,  the  aggregate  of  which  shall  exceed  nine- 
ty five  CPnts  per  $100,  except  for  the  suppori  of 
free  schools.  If  tbe  CoDSIitulton  contemplated 
only  district  taxatlun  for  school  purposes  tb» 
mere  presence  of  this  exception  in  Ihe  section 
would  be  of  almost  decisive  Import  to  show 
that  the  section  included  In  Its  limitation  of 
taxing  power  district  tnies:  but  the  fact  that 
the  CoUBtitution  contemplates  local  support  for 
schools  either  by  county  or  district  tax  detracts 
somewhat  from  tbe  sieniflcance  of  this  excep- 
tion. Still,  not  without  weight  na;  It  be  said 
that,  as  both  district  and  county  taxation  are 
allowed  for  schools,  by  the  Conatitution,  tliia 
exception  applies  lo  both.  Exceptions  provft 
tbe  rule.  The  fact  that  cerlaia  exccptiont 
from  this  limitation  arc  specified  tends  lo  aliow 
that  all  other  taxes  are  meitnt  lo  be  included 
within  tbe  limiiation.  Another  feature  of  thia 
aection  T  strikes  me  as  signiScant  of  its  mean- 
ing, and  that  is  tbe  presence  of  the  word  "ag- 
gregate," tbe  provision  being  that  county  au- 
thorities shall  never  assess  taxes,  "tbe  aggre- 
gate of  which  shall  exceed  nloetyUve  cents  per 
llQO  valuation,"  evidently  meaning  that  mors 
than  one  kind  or  species  of  taxes  must  be  added 
to^ctlier  for  tbe  purposes  of  tbe  limit  of  tax- 
ation here  prescribed.  What  aball  he  addedf 
Not  chargea  for  the  many  objccta  of  expcndi- 


la  Hlchlftan  roads  Hid  highways  ore  under  con- 
trol Of  bowda  of  nuperviBors,  tbe  poUoj  at  tlie 
8tat«  bulng  BEBingt  Improvemeot  of  htgliwafS  b; 
taxation  of  tba  people.  ACtf-Gen-  r-  Duy  Cniini)'. 
84  Htoh.  40;  Benjiinilii  v.  UanlEtce  H.  I-  Co.  4£  Mlab. 
«U;  People  v.BprinBweUB,£S  Mich.  16B.    . 

Ttier  hare  no  autborltr  to  order  money  to  be 
raised  as  a  part  of  tbe  oountr  taxes,  to  be  expended 
upon  the  bl^rhwars  In  a  townaliip.  Batt^  v.  Ble- 
yens  (Uich.J  Nov.  IS.  1S3S.  See  Btookto  T.  Sllsbee, 
11  Hloh.  ia\ 

InMlnourf  aroiLd  taxIsaooDoty  tax.withtntfae 
nmning  of  tho  special  obarter  of  the  Hannttwl  t 
8L  Joseph  Ratlroid  Company  (Mo.  Acts  1S4T,  p.  16T, 
141.  eieniptlQg-  that  company  from  poyment  of 
countT  taxes.  Blate  v.  HannllMl  *  St.  J.  B.  Co. 
<Uo.)Hanih]a.l88a: 

In  Metirasba  under  tbe  Oonstltutloa  a  land 
road  tax  levied  wltbout  regard  to  valuatton  at  the 
rate  of  $4  par  quarter-section  la  void-  Dundy  v. 
Blobanlson  County,  8  Neb.  SS;  McCann  v.  Merrinm, 
U  Keb.  Ml:  CovoU  v.  Young,  11  Neb,  MO.  Bee  Bur- 
KuEion  *  M.  B.  B.  Co.  T.  Saunders  Countr.  B  Neb. 
WI. 

But  a  statute  authorizing  a  road  tax  noteiceed- 
Ins  Mto  theaore,  tobepatdin  labor  at  option.  Is 
not  void  on  the  ground  of  Inequality.  Burllnglon 
A  H.  R.  H.  Co.  V.  LanoBster  County.  4  Neb.  018.  See 
GunnfaoQ  County  ».  Owen,  T  Colo.  49T. 

Theregulrementof  equBlttjIn  the  Conitltutlon 
Is  complied  with,  If  observed  as  to  the  lurledlotlOD 
for  wbose  uae  the  partlciilitr  taxes  are  laid.  Pleu- 
ler  V.  State.  11  Keb.  MT;  Miller  r..Bur[ord,  U  Neb. 
■n,lSNeb.U, 
eL.R  A. 


In  New  Hampshire  a  petition  for  a  hlgbwar 
must  be  served  on  partlea  entitled  to  nottce,  but 
tbe  record  of  the  laylnir  out  of  a  blsbway.  thouKb 
convoylnj;  no  stoteraeat  of  notloe  or  award  of 
damagee.  Is  evldenoe  of  Ita  havlnir  been  laid  ouW 
Sanlwm  v.  Meredith,  68  N.  H.  UO;  Ttompaon  r. 
Major,  E8  X-  H.  til. 

A  vote  to  rHlse  monej  to  repair  hlKtawnys  and. 
bridges  and  for  vlnter  purpoaea.  If  needed.  Is  suf- 
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488. 

In  New  Jeney  a  road  booomee  a  highway  alther- 
by  being  laid  out  under  a  statute  or  by  being  uaod- 
Bs  a  hlgliway  for  twenty  yeara,  or  by  dedication  to- 
pubtlouae  by  tbe  owner  and  being  accepted  bytbs 
townstilp  orolty  wherein  It  la  iaid.  Holmea  v.  Jer- 
sey City,  U  N.  J.  Eg.  ««;  State  v.  Union  Twp.  44  N. 

j.L.eu3. 

The  Legislature  may  provide  for  the  re-^ssens- 

mentof  damages  and  bene&ti  for  opeiing  and 
grading  roads  included  inaacbeme  for  local  Im- 
provement. State  V.  Union  Twp.  41  N.  J.  L.6B9;, 
State  V-  Union.  83  N.  J.  L.  3S0:  State  v.  Newark,  84 
N.  J.  L.  KB:  BUtev.  Union  Twp.  8T  N.  J.  L.  S71. 

A  city  haa  a  right  to  have  ai  undue  apportloib 
ment  between  It  and  Uie  county  reviewed  on  oer- 
tlorarl,  and  payment  of  the  tax  l>y  Indlvldiiniai 
will  not  preventtbsaeltiDgltaalde.  Btatsv.New- 
ark,41N.J.L.4e<. 

In  New  York  making  and  Improving  hisbwaya. 
and  Ibe  Impoaltiun  of  taiee  therefor,  bi«  ordinary 
■ubjeots  ot  legiiiatloii.  People  t.  Fiagr>  *>  N-  T. 


BHAintOB  V.  Ooimrr  Codbt  of  Eaxawha  Gomrrr, 


lun  wblch  a  counU  may  incur,  but  clusw  or 
Icioda  of  taxes.  Take  all  this  language,  and 
Llii>  probibitioD  te  broad. 

Bui,  in  addiiion  to  the  foreicoiDg  views,  based 
onlj  on  tbe  Conatitullon,  let  us  examlQe  the 
Act  ol  tbe  Legislature  under  nbich  this  quea- 
tioD  arises,  tbat  called  Ibe  "Alternate  Road 
Law,"  with  a  view  to  aee  wbat  class  of  taxes 
we  sbsU  denominate  the  tsjies  imposed  under 
it,  and  determjae  whether  we  should  regard 
tbem  as  raised  by  "count;  autborities.  It 
provides  that  the  county  court  shall  appoint 
three  road  surveyors  In  tbe  district,  and  these 
■urreyon  shall  report  to  the  countj  tbe  amount 
of  money  necessarv  to  open  and  keep  in  repair 
the  roads  of  tbe  district,  payable  in  the  next 
jeer;  and  it  is  made  tbe  duty  of  tbe  court  to 
exanaine  such  report,  and  Ibe  estimates  tberein, 
and  make  such  alteration B  and  corrections  there- 
in as  (be  court  may  see  proper,  and  when  K 
leries  for  tbe  county  debts  and  liabilities,  to  levy 
tax  on  (he  male  inhabitants  and  property  of  Ibe 
district  liable  for  state  and  county  purposes, 
which  "shall  be  collected  and  disbursed  in  the 
same  manner."  Claims  for  work  and  other 
road  expenses  must  be  certiQed  to  tbe  county 
court;  and,  if  found  correct,  Hhsll  be  allowed 
by  the  court,  and  paid,  on  order  or  warrant  of 
the  court,  by  the  sberift.  Tbe  district  lays  no 
tftx,  nor  does  Its  board  of  surveyors.  Tbey 
allow  no  claimA  on  tbe  fund.  Alf  this  is  done 
by  tbe  county  court.  Tbe  court  altera  or  cor- 
rects the  estimate  sent  it  bv  the  surveyors.  Tbe 
tax  is  imposed  upon  tbe  Inhabitants  and  prop- 
erty of  tbe  district,  and  expended  In  tbe  district; 
but  it  ia  estimated,  laid  and  disbursed  by  tbe 
county  court,— not  by  district  aulborilfes. 
Tbe  county  courts,  which  arecertainly  county 
authorities,  by  §  24.  art.  B.  of  the  ConsUtutlon, 
have  the  superintendence  and  administration  of 
tbe  IntAmal  police  and  fiscal  affairs  of  tbcir 
couDties,  including  the  establishment  and  reg- 
nlation  of  roads,  etc     Thus,  both  tbe  Consti- 


less  a  tax  levied  by  the  county  autborities, 
within  the  meaning  of  %  7,  art.  10. 

There  is  another  view  favoring  this  conelu- 
sioD,  and,  in  my  opinion,  a  forcible  view.  Tb« 
manifest  design  of  the  convention  and  people 
inadoptlngtbatsectioD  was  to  limit  and  restrict 
local  taxation;  a  power  very  necessarr  to  local 
administration,  but  one  to  be  jealously  guard- 
ed, and  one  often  made  tbe  medium  or  instra- 
ment  of  burdensome  exaction.  It  should  be 
given  a  construction  which  will  effectuate  tbe 
end  HO  plainly  in  view.  Is  it  plausible  to  aay 
that  tbe  Constlttition  would  limit  taxation  for 
county  purposes,  and  leave  unlimited  an  equal- 
ly danKerouB  taxation  for  district  purpoeesf 
The  county  porposc  has  as  much  reason  for  an 
unlimited  power  of  taxation  sa  tbe  district  pur- 
pose, and  more.  This  conalmctjon  would  dis- 
trust the  county  court  as  to  tbe  ordinary  coun- 
ty levy,  and  trust  It  as  to  the  levy  for  district 
purposes.  On  tbe  opposite  theory,  keeping 
tbe  poor,  and  other  duties  under  present  stat- 
utes performed  b^  county  courts,  mieht  be  de- 
volved on  tbe  districts,  and  minor  duties  left 
tbe  courts;  and,  as  district  taxation  is  uulim- 
iled,  the  people  migbt  be  ground  down  by  tax- 
ation. The  ConalitutiOD  never  in'cnded  to 
tolerate  eucb  a  result.  Tbe  provision  under 
consideration  is  found  in  tbe  Conslitutioo  un- 
der tbe  chapter  "Taxation  and  Finance."  I 
tbink  section  7  of  article  10  was  inlended  to 
protect  tbe  taxpayers  against  unlimited  levy  aa 
to  all  taxes  except  state  and  school  taxes,  and 
taxes  levied  by  municipal  corporations.  Mu- 
nicipal corporations,  such  as  cities  and  towns. 


im.  See  A^en  v.  lawronoe,  X  H.  T.  1B2:  People  v. 
nJsterOounty.MN,  T.aiTi  JleChurob.SB  N,  T.  1; 
People  T.  B»|iiia.  n  N.  T.  SIO. 

In  Nonb  Carollaa  road  taxes  whioh  may  be  dls- 
durged  br  labor  arecovemed  b;  tbe  prlnoiple 
wbleb  Kovems  taxation  of  tbe  lal>or  Itself.  Oa- 
iMinie  V.  MacklenbuTK  County,  S  M.  C.  WO. 

In  Ohio  tbe  ievjlns  of  taxes  t>7  tbe  county  oom- 
rotarionerg  for  tbe  purohase  of  toll  roads  to  make 
them  free  pubila  roads  Is  a  ooagtitutlonBl  eierolse 
of  the  taxtng- power.     Warder  v.  Conus.  BtlOliIo  Bt. 

m. 

wbere  tbe  tmproTement  of  a  public  road  Is  peM- 
ttooed  for.  and  la  found  to  t>e  a  public  neoeealtr, 
the  oommteiDnenoannot  Improve  apart  onlr,  nor 
I— nsB  for  tbe  payment  of  Suob  part.  BoblnsoD  v. 
LOKan.  SI  Ohio  BC  tflO;  Cloolniuitl  v.  Clnolnnatl  ft  S. 
a.  Ave,  Co.  28  Ohio  Bt.  B«E. 

A  muDb^pal  couaoll  tsnot  entitled  la  oontrol 
any  part  of  ttie  taxes  levied  for  road  purposes,  ex- 
cept as  provided  for.  Lima  v.  UcBrlde.Sl  Ohio 
BCSA 

In  Oieiton  the  paramount  and  primary  oodIto) 
nf  htjcbways  In  a  State,  and  ot  streets  la  a  dty.  Is 
vested  la  the  LeglBlatnre.  East  Portland  v.  Hult- 
Donuh  County,  a  Or.  OS, 

In  PCDDsylvaiilB  tbe  prlnoiple  of  liiiislsmimiiiiiiil 
onnnot  be  applied  to  asrtcuttuial  lands,  for  the 
pul  pose  oCdetreyltw  tbe  expense  of  ooritruotlns 
roads.    Be  Taehlngtoa  Avenue,  M  Pa.  M. 

An  assessment  aoBonUiiK  to  the  frantage  rale  cd 
8  K  R.  A. 


'  TSluatlon  In  the  rural  dlatrictn  for  Improvemuat 
of  tbe  public  htgibintyi  Is  uacoiutltiitlonal.  Cralr 
V.  Pbtl&delphia,  W  Pa.  £»;  Beely  v.  Plttsbumb,  a 
Pa.BBa 

Petsoos  must  be  irlven  an  opportunity  to  work 
out  their  highway  taxes.  UlUer  v.  Qonnan,  SB  P^ 
800. 

In  Vermont  tbe  ooonty  oourt  has  Jnrisdictlon  to 
eslabllsb  a  highway  extending-  Into  two  adjolnioK 
towns  though  no  appllcntlon  has  been  made  to  the 
selectmen.    Piatt  v.  Milton,  U  Tt.  UO. 

In  Wlsoonsln  noUoe  must  t>e  given  the  taxpayer 
of  tbe  time  aad  plaoe  to  appear  and  par  his  hlftb- 
■wuy  tax  la  labor.  Bias  v.  New  Haven,  12  Wis.  (lOT ; 
Hatteaon  y.  Boiendale,  87  Wk.  SSt;  Btats  V.  Nelaon, 
ST  Wis.  lis. 

Where  ovnerior  oooapanis  aie  petitlonen  f or 
theallerBtlon  ot  ablfthway  .notice  of  meetlntrot  the 
BUpCTTlsors  need  not  be  served  upon  them,    ibid, 

Btatulea  authoriitnB  the  county  board  to  levy  a 
oounty-road  tax  for  gradlna,  gravi'llnsr,  ditching 
or  otherwise  Improving  bighwaj'i,  do  not  au> 
tborlie  tbe  rebuildlnirof  a  t>rtdge  at  extraordinary 
expense.    Btatev.  Wood  County,  7t  wis.  &». 

AbuMnff  property  can  be  assesjed  for  highway 
ImprovementsoQly  to  the  extent  ot  actual  heneQta 
to  lie  eednuted  upon  aotiu)  view  by  the  oommts- 
Eloner  of  public  works.  Johnson  t.  Milwaukee,  tt 
Wis.  SET;  Beney  v.  Barron  County,  ar  Wis.  Tt.  8aa 
Bebard  v.  Ashland  County,  U  Wls.uei  Juddv.Vox 
I«ke,»Wia.li3S. 


;    Cookie 
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Won  TuaiKU  Bupbehi  Coubt  of  Atpxau, 


fall  nndar  Kctlon  9  of  aiticle  10,  wbich  pro- 
Tidet  tbat  the  Le^Hslature  may  confer  nn 
tbem  ponere  of  laialion.  Of  course,  Uieir 
autboiities  are  cot  COUI1I7  anthoritles,  bul 
muukipal  authorities,  wielding  to  a  certain 
BXtrnt  poners  of  local  goTcmment  dial  Id- 
^isbinj;  Ibem  from  counties  anil  districts; 
and  tbev  are  disiliict  theiefrom,— bave  corpo- 
rate eiiHlenue  uolike  countfes  and  dialrlcta, 
wbich  are  mere  territorial  subdiviBiona.  I  do 
Dot  think  that  tbe  provision  that  a  proposition 
to  levy  beyond  said  limit  must  be  submitted 
"10  tbe  vote  of  the  people  of  tbe  cooiitj"  baa 
force  to  rebut  the  conairuction  I  have  ex- 
pressed. If  the  levy  is  to  affect  the  people  of 
the  entire  couoty,  tbe  ouestion  must  be  sub- 
DiitLed  to  all  lis  people;  If  to  affect  Ibose  of  t 
diiliict  only.  It  must  be  lubmitled  to  them. 
Tlieyare  all  people  of  tbecounty.inaBenac,— 
tn  tlie  secae  contemplated  in  the  spctlon.  Tbe 
major  includes  tbe  minor.  It  is  impossible  lo 
And  language  enlirely  exact  and  rigidly  ap- 
plicable in  all  contingencies.  We  mnat  look 
at  tbe  reason  and  purpose,  and  apply  the  lan- 
guage to  accomplish  them,  Tbe  construction 
conlrndcd  for  Is  too  literal  and  narrow. 

A  decision  of  the  Supreme  Court  of  Ililnds 
In  Ibe  canii  of  WabaA,  St.  L.  it  P.  R.  Go.  v.  Me- 
Clean.  108  111.  868,  is  pressed  upon  our  consid- 
eration  for  the  appellant.  Section  7,  art.  10, 
of  oar  Constitution  is  phrased  like  aectlon  6, 
ftrt.  II,  of  fbe  Illinois  Constitution,  wbich  reads: 
"  County  authorities  shall  never  assess  taxes, 
the  aggregate  of  wbich  shall  exceed  seventy- 
flve  cents  per  9IOO  valuation;"  and  our  section 

7  was  borrowed  from  ft.  Decisions  made  by 
tbe  Illiunis  court,  before  the  adoption  of  onr 
Coohiitutlon,  construing  tbis  clause,  would  be 
authority  lo  us;  but  this  decision  was  In  1884, 
and  is  not  binding  authority.  It  holds  that 
"town  taxes  leviea  for  township  purposes  are 
not  county  taxes,  wltbio  tbe  menning  of  g  8, 
art.  9,  nf  tbe  ConsiitutioD,  prohibiting  county 
autboiiiics  from  assessing  taxes  the  aggregate 
of  wbicb  sliall  exceed  eeventy-flvc  cents  on  tbe 
9100  of  valuation,  except  for  the  payment  of 
tndebtedneaa  eiisling  at  tbe  adoption  of  that 
Instrument  Such  towns  are  municipal  corpo- 
rations, and  taxes  levied  by  them  are  for  cor- 
porate purposes." 

This  caae  is  not,  however,  In  conflict  with 
tbis  view.  The  rearon  It  held  such  taxes 
not  county  taxes,  as  stated  in  tbe  syllabiu.  was 
that  such  towDB  are  municipal  corporations, 
and  iBxea  levied  by  Ibem  are  for  corporate 
purposes.  The  judge  delivering  the  opinion 
said:  "Tbe  towns  arc  municipal  corporations, 
under  the  Township  Organizalion  Law,  and 
these  taxes  were  levied  for  corporate  purposes. 
But  appellant  urges  that  the  law  does  not  au- 
thorize the  levy  (>f  taxes  for  organized  town- 
chips;  that  tbe  law  authorizing  tbe  levy  and 
collection  of  taxes  for  towns  refers  to  incorpo- 
TBted  villages,  Tn  show  that  there  la  not  tbe 
sliehlest  ground  for  tbis  objection,  we  have 
but  to  turn  to  almost  any  section  of  tbe  Town- 
ship Organization  Law  to  see  that  such  town- 
•bips  are  called 'towns,'  .  .  .  Tbe  last  clause  of 
g  fl,  art  9,  of  tbe  Constitution,  recognizes  the 
power  of  the  Legislature  to  authorize  these 
bodies  to  Ibtt  ana  collect  taxes  for  municipal 

Sirpoaea,    This   li  the  entire  section:   'The 
enerel  Assembly  may  vest  the  corporate  au- 

8  L.  a  A. 


tboritiea  of  cities,  towns  and  villages  with  pow- 
er to  make  local  improvements  by  special  aa- 
eessment,  or  by  special  taxation  of  contiguous 
property,  or  otherwise.  For  all  other  corpo- 
rate purposes,  all  municipal  corporations  may 
be  Tested  with  authority  to  assess  and  collect 
taxes,  hut  such  taxes  sbell  be  uniform  in  re- 
spect to  persons  and  property  within  Qte  Juris- 
diction of  (he  body  Imposing  tbe  same.' ' 

Tbis  Ib  iusi  like  g  9,  art.  10,  of  our  Consti- 
tution; and,  were  tbe  tax  here  In  question  a 
tax  levied  by  a  mnnlclpal  corporation,  as  la 
tbe  niinois  case,  I  should  reach  the  same  opin- 
ion as  Ibat  court  did.  There  was  aootber  rea- 
son why  Ibat  was  nots  tax  assessed  by  "county 
authorities,"  Tbeludge  in  tbe  opinion  gives 
BS  anot  her  reason  for  his  conclusion  the  fact 
that  tbe  Illinois  Statute  required  the  clerk  to 
estimate  the  rat«  per  cent  on  the  valuation  of 
property  in  the  several  towns,  townships,  dis- 
tricts and  Incorporated  ciliea  and  Tllhiges,  to 
produce  tbe  amount  certified  to  the  countv 
board  as  needed,  and  then  required  the  clerk 
to  extend  tbe  tax  on  the  collector's  book.  The 
judge  said;  "Thus  it  Is  seen  that  It  was  not  nec- 
essary that  the  board  of  supervlaors  should 
have  made  any  levy  of  tbese  municipal  taxes. 
These  sectians  Impose  the  duty  on  the  county 
clerk  without  any  action  on  tbe  part  of  tbe 
board.  The  order  of  tbe  board  in  reference  lo 
Iheae  local  taxes  added  nothing  to,  nor  did  It 
detract  anything  from,  their  validltv.  Bo,  if 
anything  more  was  needed  to  show  these  were 
not  county  taxes,  this  is  conclusive  of  that 
question,  as  tbey  are  not  levied  by  tbe  board. 
They  are  lerled  by  tbe  town  authorities,  1» 
filing  their  certificate  of  tbe  amount  requbea 
with  the  county  clerk." 

In  West  Virginia  it  la  just  the  reverse  as  U> 
these  road  taxes.  The  court  alone  levies  them. 
If  this  decision  is  to  be  construed  as  Justifying 
the  Legislature  in  making  what  is  not  essen- 
lially  a  municipal  corporation  a  municipal  cor- 
poration, by  simply  calling  It  such,  as,  for 
instance,  to  make  a  mere  political  subdivision, 
like  a  districi,  a  municipal  corporation,  and 
thus  give  it  taxing  power  not  limited  by  said 
§  7,  art.  10,  we  do  not  approve  it.  Bee  the 
later  Illinois  case  of  Wright  v.  Waha»h,  SI.  L.  d 
P.  R.  Co.  120  ni.  Ml,  9  West.  Rep.  744. 

The  question  of  the  constitution  si  iw  of  this 
Road  Slatule  has  been  argued.  When  that 
Statute  says  that  road  laiesshallbe  levied,  and 
gives  no  limit,  it  must  be  taken  that  it  means 
that  (hey  shall  be  levied  within  the  constitu- 
tional limit.  Tbe  county  court  must  bsTe  an 
eye  to  that  limit,  aod  so  apportion  the  assess- 
ment as  will,  in  Uieir  judgment,  best  answer 
the  public  interest,  but  must  keep  within  the 
limit;  and,  if  that  be  not  adequate  for  public 
weota,  all  that  can  be  said  is,  "So  the  Consil- 
tution  is  written."  I  think  that  §  7,  art.  10, 
has  tbe  function  of  limiting  all  taxes  levied  in 
a  county  except  school  taxes,  and  those  of 
municipal  corporations. 

II  is  argued  that  this  road  tax  Is  not  a  tax. 
It  baa  all  the  features,  qualities  and  elemeots 
of  a  lax.  and  is  called  a  tax  in  the  Statute  wbicb 
imposes  it.  Taxes  are  defined  aa  being  "the 
enforced  proportional  contributions  of  persona 


ISM. 
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the  citlzeo,  di?Tnanded  and  received  by  tbe  gOT- 
eratnent,  to  be  disposed  of  to  enable  ft  to  carry 
iDto  effect  iu  nuadnleB,  and  to  diBCbarge  Its 
nunifolil  fuacliona."    Cooley,  Tszd.  1. 

*'Tbej  are  burdens  or  charges  Imposed  bf 
tbe  leKislative  power  of  ■  Ktate  upoa  penons 
orpropertv tomiwrnooej  -  ■  ■■ 

BUckw.  Tax  Titles,  L 


This  road  tax  la  certainly  a  tax. 

TAt  deerea  iff  tite  Oireuil  Court  U  qghmed. 
with  fSO  damages,  and  costs  to  Appellee,  Bgaiost 
said  Cotinly  Court, 


JIA88ACHDSBTTS  SUPREME  JUDICIAL  COUBT. 


John  C.  WILSON 


C....Uia. — ) 


>»yb«  sold  Mnd  traiu- 
Serred  b7  a  oourt  of  eqult;  Uiroiwh  lu  muter 
fortliebenefltotcradltonof  ttadr  owner  under 
Btat.  IBU,  obap.  US,  eren  altbouirh  he  la  a  nuD- 
lealdenc  of  Ute  Stats,  It  tbe  oourt  bos  Koqulred 
jurisdiction  wtatob  will  suable  It  to  bind  him  with 
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d  the  Superior  Court  for  Suffolk  .  . 
fBTor  of  compliiiiiaDt  lo  a  suit  brought  lo  reach 
oertain  Idlers- paten  I  beloaglug  to  dt^fi^ndant 
and  apply  them  to  tbe  payment  of  its  debt. 
Affiled. 

The  case  aofflcienlly  appears  lu  tbe  opinion. 

Meitn  Oeorg*  Pntnam  and  H.  D. 
We«tan-Smith  for  sppellaot. 

Mr.  Fraak  T.  Benner  foi  appellee. 

Knowlton,  J,,  delivered  the  opinion  of  the 

This  case  has  prerloualy  been  before  us  on 
the  defendant's  demurrer,  and  it  was  decided 
that  the  demurrer  should  be  overruled,  and 
that  Ihe  service  iraa  sulDcienc  to  enable  the 
court  to  render  a  pcmonal  Judgment  ai^ainst 
Ibe  Company,  wliicb  would  be  held  good  in 
any  other  Juri«i'liction  as  well  as  In  this.  149 
Mass.  24.  A  hcarioi;  baa  aince  br«n  had,  and 
the  esse  now  comes  hereon  an  appeal  from  the 
flnai  decree.  Tbe  defendant  concedes  that  all 
pans  of  the  decree  are  well  warranted  by  the 
law  and  lie  facts,  except  thst  part  which  pro- 
vides that.  If  tbe  defendant  shall  refuse  or  neg- 
lect to  ninke  and  deliver  a  nrllleu  asslgnmenl 
of  the  letters- pBient  lo  the  purchaser  after  a 
sale  at  public  auction  by  the  master  under  tbe 
decree,  tbe  master  shall  "make  snd  deliver 
such  nSNignmenl  to  said  purchaser  In  the  name 
and  on  behalf  of  the  defendant  corporation." 

Two  objccLione  are  made  to  tbie  part  of  the 
decree:  fitst.  that  an  order  for  a  sale  of  prop 
er[y  by  a  maslrr  or  other  person  appointed  for 
that  purpose  ran  be  made  by  a  court  of  equity 
imly  under  tbe  authority  of  a  ststute  and  that 
there  ii  no  stalule  which  authorizes  it  In  tbia 
case;  secondly,  that  a  patent  right  is  property 
of  such  a  nature  tbst  tbe  tiile  caonot  be  passed 
by  a  sale  or  anignmeDt  made  under  an  order 
8L,R.A. 


of  the  court  by  any  other  person  than  the  owiv 
er,  even  if  it  were  fn  other  respects  wiibin  tho 
jurisdlcilon  of  the  oourt  to  make  such  an  or- 
der. 

It  Is  undoubtedly  true  that,  primarily.  Juris- 
diction In  equity  Is  in  perionam,  and  that  aa  « 
genera)  rule,  when  a  transfer  of  property  1* 
necesssry,  the  court  cannot  order  a  coDveyanca 
of  it  by  a  person  other  tban  the  owner,  eicept 
under  the  sxpreas  or  implied  authority  of  a 


chap.  a06  (Pub.  Slat  chap.  151,  S  S,  cL  IJ), 
which  authorizes  "bills  by  creditors  to  reach 

and  apply  any  property,  right,  title  or  interest, 
legal  or  equitable,  of  a  debtor  within  this  State, 
which  cannot  be  come  at  to  be  attached  or 
taken  on  execution  In  ssuit  at  law  sgaioel  such 
delrior."  This  Statute  was  passed  long  befora 
the  courts  of  this  State  were  given  general 
Jurisdiction  in  equity,  and  it  was  early  Inter* 
preted  sscreatinjirrigbtBUDknowntolbecourta 
of  chsncerv  in  England.  It  was  held  that  a 
suit  under  It  wss  not  like  in  ordinary  creditor'a 
bin,  but  that  aoy  creditor  might  proceed  with- 
out making  other  creditors  parties,  and  without 
first  obtaining  judgment,  and  while  be  held  se- 
eurily,  and  that  li  gave  him  right  of  equitalila 
HttHcnmenI  for  the  collection  of  his  debt 
OrompUm  v.  Anaeng,  18  Allen,  S3,  87;  Barry 
v.  Abbot,  100  Mass.  886;  Tuelur  t,  MeDonald, 
lOfi  Mbm.  428. 

In  some  particulara  tbe  couit  construed  It 
rather  strictly,  and  held  that  a  patent  right 
owned  by  a  resident  here  was  not  property 
within  the  State  within  the  meaning  of  thft 
Statute,  and  that  a  creditor  could  not,  under 
(his  process,  reach  and  apply  an  equitable  re- 
mainder of  the  debtor  in  a  Iruat  fun  J,  upon  tb» 
future  debt  of  an  eqiiilnble  tenant  for  life,  nor 
any  other  property  when  his  claim  was  for  less 
tban  fl(X),  and  intimated  thai  the  Statute  would 
not  apply  eicept  in  cases  where  tbere  was  a, 
tliird  person  in  possession  or  control  of  ths 
property  of  Ihe  debtor,  or  in  some  way  under 
obligntlon  to  him,  Career  v.  I'cek,  181  Mass. 
aBI;  Vkapman  T.  Banker  dt  T.  Ptib.  Go.  !■;& 
Mass.  478:  RvneU  v.  Milton,  183  Maai".  180i 
Bartholomew  v.  Weld,  127  Mnss.  310;  P/ia-.ta 
Int.  Co.  V.  Abiolt,  137  Jliiss.  5o9 

Thereupon  the  Blatule  of  1M84,  chap.  285, 
was  passed  with  a  view  to  enlarge  the  jurisdic- 
tion of  the  court.  Section  1  of  this  cLapler  is 
aa  follows:  "A  bill  In  equity  may  be  mainliiined 
lo  reach  and  apply  In  payment  of  a  debt  any 
property  of  a  debtor,  as  provided  by  d.  11  of 
S  3  of  chap.  151  of  tbe  Public  Blatutea,  not- 
wlths(aDdiDg  the  fact  that  the  plalndfl's  debt 
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does  not  equal  tlOO  in  amount,  or  that  the 

Sropert;  aongbt  to  be  leacbed  and  applied  Is 
1  the  hands,  poasewlon  or  control  of  the  debt- 
or independently  of  any  otber  pereon,  or  that 
It  is  not  within  the  SUIe,  or  that  it  la  of  uncer- 
tain value,  provided  the  value  can  be  ascer- 
tained bv  a  Bale  or  appraisal,  or  by  any  means 
irilbin  ue  ordinary  procedure  of  tbe  court,  or 
that  it  cannot  be  leached  and  applied  until  a 
future  time."  Section  3  relatee  to  luita  to 
reach  and  apply  tbe  Inleresl  of  a  copartner  in 
the  parlnersbip  property. 

Ttie  proviiiioDs  of  this  Act  indicate  an  ialen- 
ttoa  on  tbe  part  of  Ihe  Legialalare  to  eive  tbe 
courtponereffectuall^  to  reach  and  apply  every 
kind  of  property  which  cannot  be  attached  or 
taken  on  execution.  It  chanKes  the  Statule 
from  a  mere  authority  to  make  an  equitable 
Kitacbment  of  propeity  In  tbe  bands  of  an 
equjiable  trusree,  and  authorizes  proceedings 
in  which  there  is  no  other  defendant  but  the 
debtor,  end  plainly  implies  that  the  court  may 
make  all  eiicb  ordera  and  take  such  measures 
Ks  may  be  necesBsry  to  apply  tbe  property  to 
tbe  payment  of  the  debt.  There  can  be  no 
doubt  that  under  it  a  court  may  proceed  against 
an  absent  defendant  so  far  as  to  appropriate  bis 
equitable  in  tereel  In  property  in  Ibis  State,  which 
■cannot  be  atlached  or  taken  on  eiecutlon.  to 
the  payment  of  bis  debL  The  only  viaj  in 
which  that  could  he  done  in  his  absence  might 
tie  by  appointing  aome  person  to  sell  and  con- 
vey such  interest.  The  Act  does  not  purport 
to  point  out  tbe  modes  of  procedure,  but  it  au- 
Iborizea  the  courts  to  do  certain  things  which 
they  could  not  do  under  their  general  jurisdic- 
tion, and  impliedly  authorises  tbem  Co  take  any 
measures  analogous  to  ordinary  proceedings  of 
«ourts  of  equity  which  may  be  necessary  or 
proper  to  accomplicb  the  work  which  tbey  are 
•et  to  do.  V/e  can  imagine  many  cases  in 
"Which  without  authority  lo  order  a  sale  by  a 
master  or  otber  person,  a  court  would  fail  ut- 
terly to  reach  and  apply  the  property  which 
the  Sislutp  intended  it  should  apply  In  favor  of 
the  creditor.  Indeed  the  present  case  seems  to 
be  sucb  a  one.  For  It  appears  that  when  this 
bill  was  brought  the  president  and  treasurer  and 
all  the  directors  of  the  defendant  corporation 
resided  or  had  Ibeir  places  of  business  in  Boston 
in  this  Common wcalib,  and  that  all  these  offl- 
cera  have  since  resigned  tbeic  offices  and  others 
have  been  elected  in  tbeir  place*,  who  are  all 
residents  of  the  Stale  of  Maine. 

One  clause  of  tbe  Statute  distinctly  refers  to 
a  sale  of  property  as  anieansof  asceftainingits 
value  under  an  order  of  the  court  in  certain 
cases.  It  bas  never  been  derided  that  a  sale  by 
a  master  mif^bt  not  be  ordered  under  tbe  Public 
Btatulea,  chap.  161,  g  2,  cl.  11,  and  aome  of 
the  reports  indicate  that  it  baa  been  done. 
JJomv.  Werdm.  ISOray,  800. 

However  ibat  may  be,  we  are  of  opinion  that 
under  tbe  later  Statute  there  is  authority  to 
make  a  sale  In  tbat  way,  whenever  it  may  be 
necessary  for  tbe  purpose  of  applying  property, 
conformably  to  tbe  Statute.  ThU  view  is  in 
accordance  with  our  decision  in  MeCartn  v. 
MavdaU,  147  Mass.  81. 

Tbe  ce^t  question  before  us  is,  whether  & 

Eatent  right  ao  diSert  from  other  property  that 
cannot  be  sold  In  this  way.  This  question 
leleles  merely  to  tbe  form  of  transfer;  for  it  ia 
8L.R.A. 


u  ell  settled  that  a  court  of  ei]nity  hnn  power  to 
take  it  and  appropriate  it  to  Hie  payaienl  of  the 
owner's  debt.  GilMt  v.  Bate,  86  N.  Y.  8T; 
Agtry.  .Wwroy,  105  U.  8.  12«  [26L.ed.  9431; 
Paeifie  Bank  v.  Robinton,  S7  Cal.  630;  Wilvm 
v.  Martin-  WiUon  AvUmatie  Mt«  Alarm  Co. 
149  Mass.  34. 

Under  tbe  Bevised  Btatutea  of  the  United 
Stales,  %  4684,  every  patent  "  shall  contain  » 
grant  to  the  patentee,  bis  befrs  or  assigns." 

Section  4SW8,  provides  that  "every  putentor 
any  interest  therein  shall  be  asaignafale  in  law 
by  an  Inafrument  In  writing." 

Ad  assignment  in  bankruptcy  tianafeis  pat- 
ent rights.     U.  6.  Rev.  Stat. 

There  is  no  Kood  reason  for  holding  Ibat  Ibia 
Statute  ahould  be  construed  so  strictly  aa  to 
require  an  assignment  to  be  made  by  tbe  pat- 
entee's own  hand.  It  is  better  to  bold  that  an  as- 
signment  made  for  him  and  in  bis  name  by  any- 
one acting  under  legal  authority  ia  good,  now 
witbstanding  tbe  decisions  in  A^ieroft  v.  Wal- 
uiorlh,  1  Holmes,  0.  C.  163,  and  Gordon  v.  An- 
titowy,  16  Blalcbf.  2S4.  Weunderatand  this  to 
be  tbe  effect  of  the  Judgment  of  tbe  Supreme 
Court  of  the  Uoiled  States  in  Agtr  v.  Murray, 
fupra.  We  are  therefore  of  tbe  opinion  the 
assignment  contemplated  by  this  decree  will 
be  good  in  form  under  tlie  Statulea  of  tbe 
United  States. 

It  is  said  Ibat  the  assignment  will  be  void 
because  a  patent  is  property  outside  oif  this 
Commonwealth  which  cannot  be  affected  bj 
a  Judicial  sale  here.  Il  is  true  that  a  judgment 
or  a  decree  of  a  court  cannot  ex  propria  vigert 
affect  property  In  another  jurisdiction.  Titles 
lo  real  estate  can  be  changed  only  under  and 
in  accordance  with  the  laws  of  tbe  country 
where  tbe  land  is  situated;  and  a  decree  of  a 
foreign  court  in  regard  to  personal  properly 
can  be  given  no  eflect  against  tbe  righia  or  in- 
terests of  citizens  of  tbe  Slate  where  tbe  prop- 
erty Is  situated,  nor  any  eSvct  at  all  except 
through  comity.  Is  a  patent  right  properly  of 
sucb  a  bind,  and  has  it  such  a  nlui  in  any  par- 
ticular State,  that  the  courts  of  one  State  can 
disregard  a  decree  determining  tbe  ownership 
of  it,  made  by  a  court  of  another  State  liaving 
jurisdiction  of  the  owner  of  it,  and  a  right  to  ap- 
ply it  to  the  payment  of  bis  deblT  Carver  v. 
Peck,  181  Mass.  391,  and  StfveTii  v.  Oladding, 
G8  U.  S.  IT  How.  401  [15  L.  ed.  156],  indicata 
that  it  is  not. 

It  seema  to  us  that  the  rule  to  which  we 
have  referred  relates  to  visible,  tangible  prop- 


existence  there  and  not  elsewhere — pcrbapa 
also  to  property  wbicb  cannot  be  made  avail- 
able except  by  proceedings  under  its  lawa.  & 
patent  ri^bt  is  not  tike  a  material  subslance. 
!3o  far  as  it  bas  location  at  all.  it  Is  within  every 
part  of  the  United  States.  But  it  has  no  sucb 
location  anywhere  tbat  a  particular  State  can 
say,  "This  property  is  within  my  jurindictlon. 
I  will  not  allow  any  other  State  todesl  with  it, 
but  I  will  control  It  by  my  own  laws  forlho 
benefit  of  my  own  people.      Tbe  reason  why 


ordinary  ch OSes  in  action  are  usually  said  to  be 
governed  hv  tbe  law  of  the  place  of  tbeir  own- 
er's domicil  is  not  Iiecause  tbey  have  a  local 
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monl;  tlie  only  one  whom  court*  hare  jaris- 
dictioD  over  him. 

In  tbe  case  nt  bar  Ae  defendant  wu  mbjcct 
to  tbe  jurUiiictioQ  of  tbe  court  m  much  aa  if 
It  bad  liecD  u  Massncliuaelts  corporation.  The 
right  of  the  court  lo  dftermine  tbe  equitable 
onnetship  of  Ibe  patent,  as  between  the  de- 
fendant and  tbe  plaintiff,  is  unquesiioned. 
The  jurisdiction  which  settles  that  Is  strictW 
in  pertonam.  The  decree  requires  tbe  defena- 
ant  to  assign  the  patent,  wbicb  ia  an  incorporeal 
liKht  to  k>eeiprcised  iDHaisachuseltsand  elao- 
where,  and  wliich  tbecorporatioa  carried  with 
it  when  it  went  into  court  on  the  suEnoaoDS  of 
the  piaiDtlfF,  and  vbieh  has  no  local  eiUtence 
eirept  as  It  accompanies  its  onner,  Tbe  sul> 
Jecl  matter  of  the  suit  was  the  question  as  to 
tbeownersblpof  tbe  patent,  and  as  to  the  duly 
of  the  defenilaat  to  turn  it  over  to  tbe  plaintiff. 
Tbe  decree  of  the  court  findlDgauch  ownersbip 
agninat  a  defendant  within  its  jurlsdiclioD,  and 
determining  that  the  properly  Bbould  be  trans- 
ferred for  tbe  benefit  of  the  plaintiff,  nhowed 
jurisdiclion  in  the  court  to  oonver  the  legnl 
title  to  this  peculiar  property,  which  It  would 
Dot  have  had  lo  convey  ao  ordinary  chattel  sit- 
uated in  another  Slate.  If  in  a  case  of  this 
kind  a  debtor  should  refuse  to  convey  the  prop- 
erly in  accordance  with  its  decree,  tbe  court 
oouid  iraprlBon  him.  A  lals  by  a  master  un- 
der tbe  orderof  the  court  is  also  auihoiiud  by 
our  Statute.  Tbe  law  which  has  power  over  a 
debtor's  person  has  power  lo  determine  how 
»nd  OD  what  condiilops  a  right  of  his  shall  be 
devested,  tinleis  the  right  has  relation  to  tangi- 
ble property  within  tbe  Jurisdiclion  of  another 
Slata  vhlcD  may  inlerveoe  to  control  it  It  is 
«□  this  ground,  but  under  a  different  fitatute. 
that  sales  are  made  on  eieculions.  Such  sates 
are  Dot  founded  on  proceedings  in  rem  wbicb 
determine  the  title  lo  tbe  ra  against  all  tbe 
world.  But  when  a  court  bai  Jurisdiction  of 
&  deUor  and  (Inda  that  he  owes  the  debt,  tbe 
, Statute  authorizes  tbe  Issuing  of  an  eseciition 
'under  which  his  rights  in  property,  nbalever 
Ihey  are,  may  be  sold  for  the  benefit  of  his 
creaitora.  The  sale  la  Incidental  to  the  dater- 
minatloD  of  his  liability. 

Ws  are  of  opinion  that  other  States  tatt  no 
•uch Jurisdiction  over  Ihe  defendant's  patent  aa 
to  affect  ibe  validity  of  a  decree  whicb  coa- 
ressediv  fa  good  so  (at  aa  it  directs  a  sale  to  be 
nude  by  him,  and  which  would  be  unques- 
tioned if  it  related  to  proi>erty  wholly  within 
tbia  ComrooDwealib.  This  question  too,  or 
one  much  like  it,  is  involved,  allhoufrh  but  ll^ 
t1«  discusMd,  in  the  Judgment  in  Ag^  v.  ifur- 
rav,  aupra. 

Deeruaffirmtd. 

W.  Allen,/.,  diaseDtlng; 

Jfr.  Jtudct  Field  and  myself  are  unable  to 
concur  in  tbe  decision  of  tbe  court  which  af- 
firnaa  that  clause  of  the  decree  wbicb  orders  an 
assignment  of  the  patent  to  be  made  by  a  mas- 
ter. Tbe  decree  assumes  ibai  the  court  baa 
authority  to  transfer  the  title  lo  the  patent  I>y 
decree,  for  It  Is  immaterial  whether  tbe  decree 
directly  transfers  the  title  or  authorizes  a  mas- 
ter to  do  *o  by  a  written  assignment.  Tbe  auit 
la  not  brought  by  an  owner  of  property  to  ea- 
tabUab  bla  tltl«  to  tt,  and  obtain  poaaesalon  of 
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It,  but  It  rests  upon  tbe  frround  that  tbe  d» 
fpndant  is  Ibe  owner,  and  seeks  to  effect  ft 
change  of  title. 

The  ordinary  Jurisdiction  of  a  court  of  chan- 
cery Is  inperaonam  and  not  t»  rwn,  and  it  U 
not  in  accordance  with  the  ordinary  pmceduro 
of  tbe  court  to  act  directly  upon  property  and 
to  transfer  the  title  to  it.  Wlialever  autlioritj 
the  court  may  have  to  order  the  payment  over 
or  tbe  sain  sod  delivery  of  property  nhlch 
passes  by  delivery  and  ia  under  tbe  conlnil  of 
Ibe  court  in  the  manual  possession  of  its  so- 
tjuesiraiors  or  receivers  or  msster,  so  that  do- 
livery  can  be  made  of  it,  it  cannot  transfer  or 
assign  acbnaeln  eciioo  or anlncorporeiilrigbt, 
or  change  the  title  to  any  property  by  dM'reg 
without  special  statute  authority.  This  was 
fully  diecuased  in  tbe  dissenting  opinion  in 
MeCann  v.  liandall,  147  Mass.  81,  and  U  aa- 
surood  in  the  opinion  of  the  conn  in  Ihia  cass, 
aod  the  autboritv  for  the  decree  ia  vested  on 
Ibe  proviEion  of  Stat.  iS*4,  chap.  Zttt,  in  con- 
nection with  Ihe  earlier  Statuies  of  which  (bat 
was  an  amendment.  Tbe  only  que!<tion  I  ahall 
consider  Is  whether  that  Statute  auiburized  IlM 
decree.  Tbe  question  waa  not  decided  in  Me- 
Cann  v.  Randall,  lupra,  and  that  case  did  not 
decide  Ihat  tbe  draft  wbicb  was  tbe  properly 
sought  to  be  reached  could  be  sasigned  by  tba 
court.  Tbe  defendant  Manning,  In  wboeo 
possession  aod  control  tbe  draft  wa-%  witliln 
Ibe  Slate,  sent  it,  in  disobedience  of  the  injunc- 
tion of  (he  court,  lo  tbe  principal  defenuant, 
tbe  debtor,  without  tbe  State,  In  order  that  he 
miebt  indorse  and  collect  it;  wbicb  he  did, 
paying  to  Alanning  tbe  amount  of  a  lien  ho  bad 
upon  It.  Defendant  Manning  waa  ordered  lo 
pay  tbe  amount  of  the  drafiless  the  amount  of 
bis  lien  upon  it.  In  considering  whether  tStat. 
lt)84,  chap.  ilSn.  aiitborizi^  the  court  lo  aaaln 
a  chose  in  action,  it  is  importa'it  lo  look  at  th« 
hisiory  of  the  Statute.  Id  1891  the  supr(>me 
judicial  court  was,  as  now,  a  court  of  equity, 
and  as  such  had  Juriadiclion  of  Ihe  redemplioa 
and  foreclosure  of  mortgages,  of  Irusls,  of  the 
speciQc  performance  of  contracts,  of  the  drliv- 
ery  of  froods  aecreied,  etc.;  of  contribution,  of 
cases  wliere  more  than  two  parties  were  liable; 
of  copartnerships,  joint  tenancies,  etc.:  of 
waste  and  nuisance,  of  discovery  and  of  ao> 
count  (Uev.  Sta'.  chap.  81,  §  7,  chap.  118,  t:  43), 
and  also  of  twelve  olber  particular  maltert 
which  are  ataled  in  tbe  index  (o  tbe  Reviw.'d 
Slututea  under  "Bill  in  Equity."  All  this]u> 
rlsdiction  It  had  had  for  fifteen  yean,  and  It 
also  had  during  all  that  time  an  estahliahwl 
procedure  under  "Rules  for  tbe  Regulalioo  of 


laws  of  the  Co  ram  on  wealth  and  tlie  Tuleaof 
tbe  court.    S4  Pick.  410. 

The  Jurisdiction  was  enlarged  by  Stat.  1B-'>S. 
chap.  1{M,  to  Include  frauds  and  conve.vaucci 
of  real  estate  in  tbe  nature  of  inortg:i::es,  and 
by  Hlat.  1858,  chap.  S8,  lo  Include  accidtui  and 
misuke.  and  bj  Stat.  1857,  chap.  214,  "full 
equity  jurisdiction,  according  to  the  usage  and 
practice  of  courts  of  chaooery,"  was  uiven  lo 
tbe  court.  TbefieStatulesenlarglnglhe  equity 
Jurisdiction  of  the  court  did  not  change  tl>« 
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procedure  ta  equity.  In  ISCl  tble  court  traa 
ae  diatlDcniTel;  a  court  of  cqultj  baTiog  an  es- 
tablished procedure  bb  it  is  to  da^. 

Jurisdiction  in  equity  waB  given  In  order 
that  the  subjects  should  be  brougbt  under  the 
distinctive  procedure  and  process  of  courts  of 
equity,  and  to  seciue  the  relief  which  such 
procedure  and  proceas  afforded.     Il  waa  for 

Sireclsely  this  purpose  that  tbe  Statute  f^lvlng 
uriidicllon  In  equity  to  reach  and  apply  prop- 
erty ol  debtora  vras  first  enacted  in  1851.  The 
MedllOT^a  bill  was  unknown  to  our  Jurispru- 
dence; there  was  butljtlle  occasion  for  it.  The 
distribution  of  the  estates  of  deceased  and  of 
insolvent  persons  was  otherwise  provided  for. 
The  law  provided  for  taking  and  sellins  on 
execution  all  the  properly  or  a  debtor  which 
could  be  taken  on  process  and  which  it  waa  in- 
tended abould  be  liable  for  bis  debts,  and  by 
the  trustee  process,  goods,  effects  or  ^edlts  in 
tbe  bauda  of  third  persons  might  be  leacbed 
by  proccedinga  agafnat  auch  persons.  In  ro- 
gara  to  properly  which  could  not  be  taken  on 
execution  or  attached  on  trustee  process,  and 
wbicb  belonged  to  debtora  living  in  this  Stale, 
tbelaw  furnished  subslantially  the  same  means 
as  werefumi^Led  bya  creditor's  bill  to  reach 
■neb  property,  namely,  tbe  punishment  of  tbe 
debtor  by  Imprisonment  if  bedidnot  surrender 
the  property.     Rev.  Slat,  cbape.  90,  98. 

Tliere  were  no  nieansoC  reachingsuch  prop- 
erty in  thia  Communneallh  which  belonged  to 
deotoiB  who  were  not  residents  and  coiJd  not 
be  served  with  process  here.  It  was  to  meet 
this  particular  mischief  Id  tbe  old  law  which 
gave  to  foreign  debtors  owning  equitable  prop- 
erly here  an  advanlage  over  domestic  debtora 
owning  Bucb  property,  Uial  Stal.  18G1,  ciiap. 
""1,  waa  passed.     Davit  v.   Werdm,  18  Gray, 
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equity,  upon  bill  of  any  creditor  !o  reach  and 
ipp'fi  'o  payment  of  a  debt  due  from  any 
debtor  not  residing  in  this  Commonwealth, 
any  property,  right,  title  or  Interest,  legal  or 
equitable,  of  auch  debtor,  witbln  tbia  Com- 
monwealth, which  cannot  be  Come  at  lo  be  at- 
tached or  taken  on  eieculion  in  a  suit  of  law 
against  aucb  debtor."  Tbe  property  of  a  nnn- 
resident  described  bv  tbe  Statute  as  witbin  thia 
State  would  naturally,  if  not  necessarily,  tie  in 
tbe  posseacion  or  legal  ownership  of  a  resident 
here,  and  the  intent  of  tbe  Statute  in  giving 
Jurisdiction  in  equity  waa  tliat  tbe  properly 
might  be  reached  through  sucb  peraon  by  pro- 
ceedinga  in  personam  against  bim.  As  orig- 
inally pasted,  tbe  Statute  is  plainly  what  It  has 
I>een  agaiu  and  again  called  by  this  court,  an 
equitable  trualee  process  and  intended  only 
equitable  proceedings,  snd  it  is  Imposaiblc  to 
And  in  it  any  intention  to  change  tbe  ordinary 

Eroccdure  of  the  court  It  is  not  and  cannot 
e  contended  thai  this  Statute  gave  the  cnurt 
authority  to  assign  a  patent,  tltalute  1858, 
cbnp.  8l,  amended  Slat.  1851,  cbap.  204,  by 
striking  out  tbe  words  "not  residing  in  tins 
Commonwealth,"  (bus  makin?  the  Act  apply- 
to  resident  and  nonresident  deblora  alike;  and, 
•a  amended,  the  Statute  Has  re  enacfed  in  Gen. 
'  Stat.,  cbnp.  lis,  g  2,  cl.  11,  sndinFub.  Stat., 
cbap.  151,  §  3,  cL  11,  and  retnalned  unciianged 
hdiU  gut.  18M,  chap.  S85. 
8L.RA. 


Tbe  question  Is  whether  tbttt  Statute  changed 

the  procedure  of  the  court  of  equity  as  regard* 
its  subject  matter  and  authorized  tbe  court  to 
assign  a  chose  in  action  or  incorporeal  right. 
Tbe  nmendment  msde  by  Btat.  185B,  cbap,  34, 
which  was  after  the  enactment  of  Ihe  Statut* 
giving  the  court  full  equity  iuris<)iction,  sug- 
gests two  important  changes  in  the  Statute  aa 
oriitlnally  enacted  and  as  construed  by  the 
Tbe  fact  that  in  tbe  original  Act  the 


not  be,  and  presumably  would  not  be,  served 
with  process,  and  that  the  property  which  by 
tbe  Act  was  to  be  reached  by  proceedings  in 
equity  must  be  witbin  the  Commonwealth, 
and  by  its  nature  and  sUuaiion  sucb  that  it 
could  not  tie  come  at  lo  be  attached  or  taken 
on  eiecution,  naturally  led  lo  ihe  construction 
that  there  must  be  some  third  person  within 
tbe  Jurisdiction  of  tbe  court  holding  such  re- 
lation to  the  property  that  it  could  be  reached 
by  a  personal  decree  against  him. 

When  by  tbe  Amenament  of  18S8,  a  debtor 
residing  in  tbe  State  waa  made  amenable  to  l.bo 
suit,  tbe  chief  ground  for  that  conHliuctioD 
was  taken  away.  He  must  be  cerved  with  proo- 
eaa  and  be  actually  or  conalruc lively  in  court. 
If  il  appeared  that  he  held  in  hla  own  poases- 
sion  or  control  properly  not  exempt  from  ex- 
ecution, but  which  could  not  lie  come  at  to  be 
taken  on  process,  it  could  be  reached  by  the  or- 
dinary procedure  of  a  court  of  equity  requir- 
ing him  to  transfer  it,  and  this  wbeiber  tbe 
property  were  within  or  without  this  Common- 
wealih,  and  it  would  be  carrying  out  the  gen- 
eral intent  of  the  Statute  to  authorize  the  court 
to  enter  auch  a  decree.  Notwllbstandmg  thia 
Statute  tbe  court  seemed  lo  hold  to  tbe  equi- 
table trustee- process  consiniction  of  the  Act 
{Phxjiix  Iju.  Go.  -v.  Abbott,  127  Masa.  558i,  and 
of  course  the  court  could  not  extend  the  Acts 
limited  in  terms  to  properly  wiihin  the  State, 
lo  apply  lo  property  without  the  Stale.  WheO' 
tbe  Statute  wna  made  applicable  lo  residents  of 
Ihe  Slate  it  became  in  accordance  with  iha 
principles  and  procedure  of  tbe  courts  of 
equity  that  it  abould  be  extended  lo  property 
in  the  bands  of  the  debtor,  and  to  property 
without  the  State.  t>(>cause  he  could  be  com- 
pelled to  assign  11  and  it  was  thus  witbin  the 
reach  of  a  court  of  equity.  This  la  what  was 
done  by  Statute  1!!84.  cbap.  S8S,  S  1- 

It  provided  that  a  bill  might  be  maintained 
under  Pub.  SUt.,  chap.  162,  g  2,  cL  11.  not- 
wllbslanding  the  fact  that  the  property  sought 
to  be  reached  was  in  tbe  bands,  possession  or 
coolrol  of  the  debtor  independently  of  any 
other  person,  or  that   it  waa  not  witbin  the 


apply  lo  debtors  within  the  Stale  to  property 
in  the  possession  oF  (he  debtor,  and  to  property 
without  tbe  jurisdiction  of  the  court,  gave  » 
jurisdiction  lo  wblcb  a  decree  in  ptrtona/n  is 
especisliy  approprialo,  and  a  decree  in  rem  ee- 
pecislly  inappropriate,  Tbe  other  provisiooe 
of  the  aertion  do  not  seem  material  to  tbe  ques- 
tion under  consideration.  It  will  not  be  con- 
tended that  the  provision  l^at  a  bill  can  tMt 
maintained  although  the  property  is  of  uncer- 
tain value  "provided  tbe  value  'can  be  ascer- 
Uioed  by  a  sale  or  apptaisal  or  by  any  nteana 
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wttbln  the  ordinary  procednw  of  the  court," 
■utborizea  an  usignineDt  by  ttie  cauit  of  a 
cboee  !□  aclioD  cunirair  to  tbe  ordinary  pro- 
cedure oF  tbe  couil.  It  seems  to  me  that  tbe 
Statute  evidently  contemplated  equitable  reme- 
dies b;  decrees  *n  penonam.  It  tbe  Stniute  is 
'o  be  const  rued  u  authorizing  ajudicialasBJgQ- 


cree,  because  tbe  property  in  question  is  not 
wlihin  tbe  CommoDwealiii,  and  Ibe  decree  af- 
fects to  Iransrer  tbe  title  to  properly  outalde 
tbe  Jurisdiction  of  tbe  Legislature  and  of  tbe 
courts  of  this  State,  and  tbe  Statute  will  not 
be  construed  to  imply  audi  autbotity.  No 
queslioD  is  made  of  tbe  authorily  of  the 
court  to  compel  the  owner  of  a  patent  to 
assign  It  to  ■  receiver  or  a  master  appointed 
._    .__  ..    ._  ._    _    1. under  "-- 


to    receive  it,  ( 


I   porchoi 


order  of  tbe  court.  The  objection  Is  tbat  the 
court  caQQOt  itself  by  decree  transfer  tbe  title, 
for  tbe  reason  tbat  the  patent  is  not  within  Its 
Jurtediclion.  If  a  paleot.  according  to  the 
general  rule  of  personal  property,  followed  the 
domicil  of  iis  owner,  the  patent  In  question 
would  be  in  the  Slate  of  Maine,  for  tbe  owner 
is  a  corporation  under  ibe  laws  of  tbat  State, 
and  though  it  may  by  its  agent  do  business  and 
sue  and  be  sued  in  olber  Stales  it  cannot  chani^e 
its  domicil,  nor  even  pass  personally  out  of  ihe 
Slate  of  its  creation.  Avaitita  Bank  r.  Earlt, 
S8  U.  a  13  Pet.  619  [10  L.  ed.  274  ;  Ltffayettt 
liu.  Co.  T.  French,  69  D.  S.  18  How.  404  [15 
L.  ed.  49lj. 

If  tbe  patent  baa  no  locality  except  tbe  whole 
country  no  State  bas  lurisdlclion  over  It  a&  be- 
ing properly  within  lis  limits,  and  it  can  only 
be   reached   through   tbe   personal   act  of  its 


chancery  and  declare  the  title  to  be  in  tbe  pur- 
chaser, but  Buch  sale  would  have  no  more  ef- 
fect outside  of  tbe  limits  of  tbe  State  than  the' 
iLBle  of  land  in  another  Stata  would  have. 

In  .Sfesnu  v.  Oladding,  58  U.  S.  IT  How. 
461  [15  L.  ed,  168],  Mr.  Jvttiee  Curtis  said  in 
reference  to  patents  and  copyrights:  "Not  to 
repeat  wbat  is  said  in  Btfvhen*  y.  Cody,  6S  U. 
8.  14  How.  531  [14  L.  ed.  629],  it  may  be  added 
tbat  Ibese  incorporeal  rights  do  not  exist  in 
any  parliculHr  State  or  district;  they  are  co- 
ezlensive  with  the  United  Slates.  There  is 
notbing  in  any  Act  of  Congress  or  in  the  nature 
of  tbe  rights  themselves,  to  give  tbero  locality 
»ny  where,  so  as  to  auhject  them  to  process  of 
courts  having  Jurisdiction  limited  by  the  lines 
of  States  and  districts.  That  an  eie'cution  out 
of  tbe  Court  of  Common  Pleas  for  the  County 
of  Bristol  in  the  Stale  of  Mass.icbusett8  can  be 
levied  on  an  incorporeal  right  In  Rliode  Island 
or  New  York,  will  hardly  be  pretended.  That 
by  tbe  way  of  sucb  an  execution  tbe  entire 
right  conld  be  divided,  and  so  much  of  it  as 
might  be  exercised  within  tbe  County  of  Bris- 
tol sold,  would  be  a  position  subject  to  much 
dlfflcnlty." 

Mr.  JvtUee  Gray  says,  tn  Amt  v.  Murray, 
105  U.  B.  130  [36  L.  ed.  948],  after  quoting  tbe 
above  languai^e:  "The  difticullies  of  wbicfa 
tbe  learned  Justice  bere  speaks  are  of  seizing 
snd  selling  a  patent  or  copyright  upon  an  exe- 
cution at  law,  which  Is  ordinarily  levied  only 
upon  the  property,  at  the  rents  and  proflta  of 
SL.R.  A. 


property,  that  has  Itself  a  visible  and  tangible 
existence  witbin  the  iuriadictlon  of  the  court, 
and  tbe  precinct  of  the  offlcer,  and  do  not  at- 
tend decrees  of  a  court  of  eouity  which  are  in 
jierKmam,  and  may  be  enfoiced  in  alt  cases 
when  tbe  person  is  witbin  its  jurisdiction." 

It  is  obvious  tbat  It  can  make  no  difference 
as  respects  the  Jurisdiction  of  a  Slate,  whether 
it  orders  anassignmentonanexccutionof  law, 
or  on  a  decree  in  equity;  the  dominion  over  the 
property  and  Ibe  assumption  of  {uri^iclion 
over  it  are  tbe  tame  In  both  instances.  It  it  can- 
not sell  and  assign  it  upon  process  at  law,  it 
cannot  upon  proi'ess  in  equity. 

In  Caner  v.  Peck.  131  Mass.  SOI,  It  was  beld 
that  a  patent  owned  by  a  resident  of  tbis  Cora- 
monweallb  was  not  property  witlln  the  Slate 
and  could  not  be  reached,  nnd  the  Statute  of 
1C(B4,  extending  the  jurisdiction  to  property 
without  Ihe  Slate,  was  passed.  Under  that 
Statute  jurisdiction  is  given,  in  this  case, locom- 
pel  tbe  defendant  to  ass!);n  the  patent  (see  WU- 
Km  Y,  Martin-  Wilion  Avtomnlie  hire  Alarm  Oo, 
149  Mass.  25);  but  tbe  court  cannot  assume 
Jurisdiction  to  Judiciall  v  assign  it  without  over- 
ruling the  opinion  in  Career  y.  Peek,  and  hold- 
ing that  a  patent  ia  property  within  the  State. 
If  ihere  was  not  jurisdiction  over  the  property, 
before  tbe  amendment,  for  tbe  reason  tbat  the 
property  was  not  within  the  State,  there  can 
be  no  Jurisdiction  over  tbe  property  as  withtii 
the  Slate  after  the  amendment. 

If  a  patent  haa  location  in  every  part  of  tbe 
United  Slates  so  tbat  no  one 'State  has  jurisdic- 
tion over  it  bv  reason  of  Its  locality  to  the  ex- 
clusion of  other  Slates,  and  every  State  has 
equal  jurisdiction  over  it  and  an  equal  right  to 
appropriate  it  to  the  benefit  of  its  own  citizens 
Bs  every  other  State,  it  follows  that  no  Slate 
has  jurisdiction  over  the  patent  itself,  and  no 
State  can  reach  it  except  tbrourh  the  peraon  of 
the  owner  of  someone  duly  autnorized  by  him 
to  asflign  it  Otherwise  there  must  be  legally 
posffllble  as  many  different  lawful  assignors  be- 
sides tbe  owner  as  there  are  States  and  Terri- 
lories  or  judicial  dlstricU  la  tbe  United  Blatea. 
Tbe  rights  of  tbe  Slates  by  reason  of  the  lo- 
cality of  the  patent  are  equal,  sad  if  any  one 
State  has  jurisdiction  to  appropriate  it  because 
wllhin  its  limits  every  other  Slate  must  have 
the  same  jurisdiction,  and  as  tbut  it  impossible, 
it  follows  tbat  no  State  can  have  the  jurisdic- 
tion. The  fact  that  Ibe  property  la  incorporeal 
and  intangible  and  has  no  visible  existence 
makes  it  possible  to  conceive  of'il  as  existing 
in  the  whole  country  and  in  every  Stnle;  but 
we  cannot  conceive  of  the  whole  patent  in  its 
entirety  as  having  its  locality  in  tbe  whole 
country  and  in  the  several  Stales  at  tbe  eame 
time.  The  fact  tbat  the  properly  is  immaterial 
and  has  no  actual  visible  locution,  certainly 
cannot  aid  Ihe  jurisdiction  over  it,  which  la 
dependent  upon  its  locality.  Tbe  State  cannot 
have  jurisdiction  over  it  except  so  far  as  it  ia 
witbin  the  State,  and  so  fares  tbe  patent  i« 
within  other  States  it  is  not  within  this  Stale. 

Again,  the  Statute  will  not  be  construed  lo 
give  authority  to  tbe  court  to  assign  patent 
rights,  and  the  court  will  not  decree  an  assign- 
ment of  them,  iSecause  the  title  would  not  pass 
by  such  an  assignment.  A  patent  right  is  as- 
signable only  because  expressly  made  so  by  the 
Statute  which  crested  it,  anil  in  the  manner 
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preacrlbad  hj  th«  Statute.  The  assignmeDt 
must  be  by  aa  iDStmment  Id  writing  b;  the 
patentee  or  hii  assjgnsor  legal  TepreBenUIIves, 
and  it  will  be  void  aa  agaiost  subseouent  pur- 
chaaera  without  notice  uDleis  recorded  Id  the 
patent  office  wlthia  ibtfx  moathg  from  its 
dale.    U.  a.  Rev.  Slat.  ^^  4898. 

The  natural  construclion  of  Ibis  is  that  a  pat 
eDt  caDuot  be  aeaigued,  and  that  noaiHte  Ian 
ran  mike  it  nwi^able,  In  any  other  way  thaD 
tbe  one  prescribed. 

Id  titephent  v.  Oadff,  6li  TJ.  B.  14  How.  S28 
(14  L.  ed.  528],  apeaking  of  copyiigfata,  Mr. 
Jualiee  Nelson  said:  "No  doubt  Ihc  property 
may  be  reached  bj  a  creditor's  bill  and  be  ap- 
plied to  the  payment  of  the  debtBof  the  author, 
the  same  as  slock  of  the  debtor  is  reached  scd 
applied  for  the  benefit  of  the  creditors.  But 
in  tile  case  of  such  remedy  we  suppose  It  would 
be  neceasary  for  the  court  to  compel  a  transfer 
to  tbe  purchnser  in  conformity  wllh  the  re- 
quirements of  the  Copyriichls  Act,  in  order  to 
invest  him  with  a  complete  title  to  the  prop- 
erty," 

Id  Atheroft  t,  Walworth,  1  Holme*.  C.  C. 
103,  It  was  decided  iLat  tbe  Staiute  "  cit'nrly 
contemplated  a  written  assignment  signed  by 
the  owner  of  tbe  paleet,"  and  that  a  court  of 
insolvency  of  Massachusetta,  to  vest  tbe  title 
to  a  patent  ia  tbe  assignee,  must  compel  a 
traoaforin  conformit;  with  requirements  of '' 
Patent  Act. 

Id  Oordani.  Anthony,  IS  Blatcbf.  234,  tbe 
eame  coDstructioa  of  tbe  Staiute  waa  adopted, 
and  it  was  held  that  a  stale  court  could  not 
Test  the  title  to  a  patent  Id  a  receiver  except  by 
«omprlling  an  ansignment  bj  the  patentee. 

In  PadpsBank  y.  Eobinton,  B7  Cal.  520,  the 
court  said  ol  a  patent:  "  Aa  a  crcniion  of  leg- 
islation It  ia  transferable  only  according  to  tbe 
provisions  of  the  Statute  which  created  it,  and 
tbe  only  question  is,  Has  a  court  of  equity 
power  to  compel  its  assignmoDt  and  sale  for  the 
beceflt  of  creoilorsT  "■ 

Tbe  decree  required  the  defeadant  to  trana- 
fer  by  a  proper  Inslrument.  I  see  no  reason 
for  supposiDg  that  the  peteot  office,  or  any 
United  Ejtates  court  or  any  state  court,  outside  of 
the  tjtate  whose  court  made  the  decree,  would 
recognize  a  transfer  of  a  pateDl  by  decree  of  a 
state  court. 

■AgtTf.  Mvrray,  106  U.  B.  128  [28  L.  ed.  B42]. 
Is  the  onl;  case  where  an  sssignment  of  a  pat- 
ent waa  ordered  to  be  made  by  a  trustee,  and 
that  case  decided  notbing  as  to  the  form  of  the 
-decree.  That  was  a  bill  brought  in  the  courts 
of  Ibe  District  of  Columbia  against  resideuts 
of  the  District.  The  prayer  of  the  bill  was 
that  the  pateot  be  sold  and  the  defecdant  be 
required  to  execute  an  assignment  to  the  pur- 
-chaser  in  conformity  with  the  Patent  Laws. 
The  decree  was  that  in  default  of  payment  of 
the  amount  found  due,  the  patent  right  be 
sold  and  an  assignment  executed  as  prayed  for, 
and  In  default  of  defendant's  executing  such 
assienment,  some  auitable  person  be  appointed 
a  trustee  to  execute  the  same.  This  wss  the 
form  of  decree  authorized  by  tbe  Statute  of 
Maryland  of  17S0,  chap.  72,  wbicb  was  Id  force 
Id  tbe  District  of  Columbia.  The  defendants 
appealed  from  the  decree.  Tbe  court  says: 
'"The  ringle  qtiestion  argued  before  us  ia 
whether  a  patent  right  m^  be  ordered  by  a 
4L.R.A. 


court  of  eauity  to  be  sold,  and  Uie  proceeda 
applied  to  iLe  payment  of  a  judgmcut  debt  of 
the  patentee."  It  waa  decided  that  it  could  b« 
sold,  but  tbe  manner  in  which  It  was  underatood 
by  the  court  that  it  could  be  traosferred  appears 
In  the  extract  t>efore  given  from  tbe  opinion  and 
from  tbe  reference  to  tbe  case  of  Stepheru  f, 
Cady.  The  court,  after  reciting  the  facts,  saya: 
"  The  case  ia  thus  Lroujtht  directly  witbiD  the 
opinion  delivered  bv  Mr  Juitiee  Nelson  in 
^ejihenty.  (^[fy,  of  tbesotmdnessof  which  we 
entertain  no  doubt.  The  clause  of  the  decree 
below,  appointing  a  trustee  to  execute  an  aa- 
aignment,  if  the  patentee  shall  not  himself  ex- 
ecute one,  has  not  been  objected  to  in  the  ar- 
gument, and  was  clearly  wilbin  the  chancery 
powers  of  the  court  a*  defined  In  the  Slaluto 
of  Maryland." 

Tbe  decree  of  the  ooart  below  waa  affirmed. 
I  do  not  regard  tiie  case  aa  deciding  that  there 
could  be  a  vatiil  assignment  of  a  patent  by  a  de- 
cree of  a  state  court,  where  tbe  defendaat  is 
a  resideot  of  the  State  and  its  atatut^a  express- 
ly authorize  such  a  decree, — much  less  when 
the  defendant  is  a  nonresident,  and  there  is  no 
such  statute  of  the  State. 

There  can  be  no  doubt  that  an  assignment 
bv  the  defendant  lit  pendent  would  l>e  recog- 
nized everywhere,  unless  in  our  own  court. 
If  tbe  defendant  should  assign  by  an  instru- 
ment duly  recorded  to  a  bona  flde  purchaser 
for  value  Id  Msioe,  and  the  questloD  of  tbe 
title  to  tbe  patent  should  come  before  our 
courts  between  bim  and  a  subsequent  pur- 
chaser and  assignee  under  tbe  decree  of  the 
court,  I  do  not  see  why  our  courts  would  not 
have  to  declare  tbe  title  tbey  made  to  be  iit- 
valid.  The  court  has  no  control  over  tbe  prop- 
erty, and  no  lien  or  bold  upon  it  It  ia  not 
and  never  has  been  in  the  possession  of  the 
court,  for  the  appearance  In  the  suit  of  a  for- 
eign corporatioD  by  its  attorney  or  agent  does 
not  bring  its  property  into  court.  All  that  tha 
court  cau  do  ia  to  rrstrain  the  defendant  from 
assigning,  but  If  it  should  assign,  in  contempt 
of  the  restraint,  to  a  bona  flde  purchaser.  I  un- 
derstand tbst  tbe  assignment  would  be  good. 
Tbe  court  baa  not  obtained  possession  of  the 
property,  nor  of  the  letters-pa  tent,  the  evi- 
dence and  symbol  of  It;  and  If  It  attempts  to 
assign  tbe  property,  It  mual  do  ao  without  the 
possession  of  it,  actual  or  constructive,  and 
without  the  means  of  knowlDg.  except  ao  far 
as  tbe  records  Id  the  patent  office  may  ahow, 
whether  It  then  belongs  to  the  defendant.  It 
can  make  no  delivery  of  tbe  property,  or  of 
any  aymt>ol  of  It;  all  that  It  can  do  is  to  give 
to  the  purchaser  an  instrument,  in  form  an 
Bsslenment,  from  a  person  not  the  owner  and 
send  him  to  thepatent  office  to  have  bis  assign- 
ment recorded.  But  if  it  is  entitled  to  record, 
so  would  be  tbe  forty  like  assigomenls  from 
the  Stntcs.  wbicb  might  be  prese~nted.  If  rec- 
ord was  refused,  would  any  court  compel  the 
recording  of  such  sssignments  T  And  If  they 
should  all  be  recorded,  how  would  It  be  deter- 
mined which  was  tbe  one  valid  assignment  T 
Aod  if  that  were  found,  wotiid  It  bold  good 
against  a  prior  or  a  subsequent  aasignnient 
from  the  owner,  duly  recorded,  or  even  If  not 
recorded  f  The  answer  is  that  no  assignmeDt 
is  valid  except  by  an  instrumcDt  In  writing 
algoed  by  the  owner  aa  required  by  the  Statute. 


For  the  reasons  tbst  the  ctanse  of  tbe  decree 
which  orders  the  msstar  to  make  an  osdgn- 
ment  in  beball  of  tbe  defendaat  la  act  war- 
i*nled  bj  tbe  oidiDair  procedure  of  coarts  ol 
eqnllj,  and  ii  aot  ouuiorized  b;  the  Statute, 
bec«uM  tbe  Stalale  doea  not  authorize  such  an 
asEdgnmeDt  of  a  choee  Id  action,  nor  of  prop- 
ertj  without  the  Commonwealth,  noT  of  a  pat- 
ent rifrtit,  I  think  the  decree  should  be  modi- 
fled  by  BtTikfog  out  diat  clause. 

Wheiher  Ibe  decree  abould  be  further  modi- 


Bldnej  BANDERS,  Ap^ 


1.  A  grantee  irho  aMninMa  KBd  ur«Mi 
to  JN^i  u  part  of  ttaa  purohaae  price  ol  laud,  a 
mortcace  irhiidi  life  Biaoloi  has  givm  thereon, 


Uen  upon  tbe  laod  an4  not  alinplr  to  oancel  the 
woHetgo  debt  eo  far  at  It  Is  a  olalm  aswnst  Indl- 
rlduale,  and  his  failure  to  do  so  will  render  bin 
liable  to  at  least  numlnal  damages. 
S.  IfaavMrnlBaorcgacssareaoKMsiuued 
and  tba  siantee  KUs  to  par  tbe  one  Brst  due  and 
permltB  It  to  be  foreoloaed  and  tbe  property  sold 
for  Its  paTOient.  he  will  be  llat>le  In  damages  to 
his  iranUir  for  the  tatter's  km  of  seouiitr  atcainat 
habtktr  upon  BubsequeDt  morteagea  up  to  the 


thej  are  not  jet  dus> 

IFieU,  JDMMiMond  W.  Allen,  3J„  dfnmU 

8.  A.  aat-ofr  eaimot  be  «Jlow«d  under  PuU 
Btat.,  obap.  IBS,  H  S-T,  In  an  autlon  brought  lo  re- 
oovra  unUgulilated  damaree  for  a  breaob  of  oon- 
tnot,  of  a  claim  whiob  la  of  the  same  Iclnd  as  that 
to  reoOTW  whlob  tbe  aotion  Is  brought. 

(Beaorlpt  Jnne  IT,  1800.    Opinions  July  18,  UQU 

APPEAL  bf  defendant  from  a  ludfrment  of 
the  Saperior  Court  for  Franklin  Count;  in 
favor  of  piaintifl  in  an  action  brought  to  re- 
damages  for  breach  of  contract  to  paj  • 


fendant,  excepting  therein  from  tbe  covenant 
Bgainstincumbrancestwomongagee  for  91,200 
and  $S00  respecilvely,  immediately  followed 
by  the  clause  "which  mortgages  tbe  said  Han- 
dera aasumea  and  agrees  to  pay." 

Tbe  $1,200  mortgaj^  was  payable  on  de- 
mand. Nothing  would  become  due  on  the 
$500  mortgage  until  January  ],  1890.  On  June 
S,  1S8II,  the  first  mortgagee  gold  tbe  picmisea 
under  hU  mortgage  for  tl.SOO.  This  action 
was  brought  June  4,  1888.  to  recover  damages 
for  loss  of  secunty  to  meet  and  cover  tbe  fSOO 
mortgage. 


pria  periona: 

If  tbe  premises  had  sold  for  enough  lo  pay 
bolb  mortgages  and  all  expenses,  (be  proceeds 


'  may  conveu  j>r«niiKi«  n 
I)Kift(Ki«i  dilit. 


Wken  a  purahater  of  premlaea  assumea  the  pay- 
ment of  a  mortSBffe  as  part  of  the  purchase  muaey, 
Ute  premlaea  purobasad  are  the  primary  fund  tor 
tbe  pavment  of  tbe  debt,  and  It  la  big  duty  to  par 
It,  Drury  r.  Holdeo,  8  West.  Kap.  TSD.  121  DL  130; 
XDly  T.  Fslmer,  Gl  m.  381;  Buaaell  r.  FIsior.  T  S.  T. 
171. 

And  tbe  mie  Is  Uie  same,  although  thera  can  be 
BO  sucb  aseumptloa  If  the  puroliaae  tie  made  ez- 
pi^ly  sublect  to  the  inaumbraace.  SruryT.  Hol- 
4leD,  supra;  Comslock  v.  HItt,  B7  111.  512;  Fovlei  r. 
fty,  ffi  III.  3JS;  Rwrla  *,  Crawford,  £  Denio,  SIM. 

In  paying  oS  the  mortgage  he  simply  performs 
the  condition,  nttkleot  to  wUoh  he  suooeeded  to  the 
mortgage  estate.  Knowles  v.Carpenler,8R.LEGS; 
Vcrrls  T.  Crawford,  tu^proi  Cumbertaod  v.  Codrlng- 
too,  8  Johns.  Ch.  O);  Waring*.  Ward.  T  Tea.  Jr.  SW. 

The  obligation  of  tbe  purobaser  wlien  he  aasumea 
the  debt  Inuiea  In  equity  to  the  tienoflt  0 1  the  mort- 
gagee and  may  be  enforaed  In  a  bill  to  foreclose  his 
mortgage.   Crawford  v.  Bdwatdg,  83  Mloh.  aao. 

Or  tbe  mortgagee  may  maintain  a  personal  aotion 
agalnat  him  without  f  necloalng  the  mortgage  and 
witbout  Jolnlagthemortgagorasdefendant.  Burr 
T.  Seen.  U  T3.  Y.  ITB;  Curtis  T.  Tyler,  •  Paige,  US; 
King  T.  Wliltely,  10  Paige,  4aik  Vail  r.  Fosttr.  I  M. 
T.3U:  Belmont  v.  COmao,  S  H.T.t3S;  Heeoh  T. 
BDsign,  U  Ouna.  Wi;  HoITb  App.  M  Pa.  200;  Df 
quhart  r.  Bcayton,  U  a  I.  »»:  BIsseU  T.  Bugbee,  T 
Beporter,  SAO,  8  Cent.  U  J.  STS;  Crowell  v.  Currier, 
ZI  N.  J.  Bq.  IIB. 

A  special  agreement  between  the  purobaser  and 
tlie  aeUer  of  the  equity  of  redemption,  by  wbtoh 
the  amount  of  tlie  mortgage  debt  la  oonaldeced  la 
4L.R.A. 


so  much  money  left  In  the  hanla  of  the  purohaaer 
for  the  use  of  the  mortRagee,  would  t>c  eulBcient 
ground  for  a  suit  at  law  by  the  mortgairee,  Oam- 
scy  V.  Rogers,  VI  M.  Y.  SJ3;  Real  Estate  Trust  Co.  T. 
BBtob,tS  Jonea&8.C31;  Ulgman T.Stewart. BSHlOb. 

A  purchaser  of  the  equity  of  redemption  by 
merely  ooceptlng  wltboutslgnlug  tbe  deed,  provid- 
ing he  "ostumBS  and  agret^  lo  pay"  the  murtgage 
debt.  Is  pcrBODotly  liable  therefor;  and  after  for^ 
closure  a  oourt  of  equity  wiU  ontoroe  bla  liability 
f  or  any  deBclancy.  by  subrogntlag  the  morlgngee 
to  tbe  contmot  made  by  Uie  mortgagor,  Davis  v. 
Hulett.  i  New  Bug,  Bop.  US.  08  Vt.  OO;  Sahley  T. 
Piyer,  1  Cent.  Rep.  B.  IDON.  Y.  TL         , 

Orontor  tniut  bt  ptnonollu  itaUs. 

The  ooTenant  by  the  grantee  to  pay  tbe  mortgage 
debt  will  support  an  action  by  the  mortgagee  only 
when  the  hn mediate  grantor  of  tbe  covenantor  li 
hjioseir  liable  for  tbe  mortgage  debL  Wilbur  r. 
WarreD,  S  Gent.  Rep,  S14.  IH  N.  Y,  192, 

Where  a  grantor  of  an  equity  of  redemption  In 
mortgaged  premises  Is  not  perBoonlly  liable  to  pay 
the  mortgage  debt.  Bad  has  oo  legal  or  equltabto 
Interest  In  suob  payment,  except  lO  fur aa  tbe  mort- 
gage may  be  a  charge  upon  the  lands  mortgaged, 
bla  grantee  thereof  Inouia  no  liability  to  tba  bolder 
of  tbe  mortftsge  by  reason  of  a  oovenant  on  bla 
part  contained  In  the  deed,  to  assume  and  pay  the 
mortgage^  Trooman  v.  Turner.  68  S.  Y.  280;  Gash- 
man  v.  Henry.  TG  S.  T.  107, 5  Abb.  N.  a  ffl2, 12  Jonca 
A  8.  07,  S5  Bow.  Pr.  188;  Norwood  v.  De  Hart.  80  H. 
J.  Bq.  Ut  Ulrke  v.Abbotl.S  Weat,  Rep.BSl.lOB  Ind. 
1;  Wilbur  V.Warren,  a  Cent.  Rep.  2t«,  104  N.  Y.198, 
40  Hun,  HH;  Merrimon  v.  Boolal  Mfg.  Oo.  12  R.  L 188, 
In  dlsrontina  opinion;  Huyler  v,  Atwood,  28  N.  J. 
Eq.  Htt:  National  Union  Bank  v.  Segur,  88  N.  J.  U 
ITS;  Dean  v.  Walker,  im  lU.  MT;  Trotter  v.  Hughs*. 


Uaruchtjiettb  Bupbswe  Judicial  Codst, 


Ivi/t, 


foffldrat  to  poy  tbe  ■Mond  moitgagM  would 
bave  Kone  lo  bim  and  not  to  pkiDLlff,  thoueb 
bis  claim   fi  not  due,   ao  <x>mp)clelj  la   (he 


AndreiM  v.  Fitke,  101  Ma88.  422-42^ 

Tbe  defeDdant'H  obllKntion,  if  BOVtbing,  was 
to  DHj  iliB  mortgat^B  wben  due  and  not  berora, 

Fvrnai  v.  Surgin,  119  Mass.  -600-507; 
Gafnej/  v.  Biett.  134  Mftss.  801-804;  Loeke  v. 
Eomer,  131  Maaa.  98-106;  Sud  t.  Paul.  131 
Ma-a.  189-182. 

TliU  vw  a  personal  obllgatioD  and  Dothing 

Parith  T.  Wittruy,  8  Grey,  616  :  Martin  v. 
DHnan,  13S  Mas*.  61G. 
Tiiere  WHS  Dever  any  breach  of  tbe  defend- 

PlaJDliS'B  whole  claim  is  baned  by  falB 
coTenaiil  to  warrant  and  defend.  Tbis  cove- 
nsnt  is  not  afmplT  a  coveciant  real,  but  a  per- 
sona] coDlTBCL  wilh  all  Ibe  incidenla  of  persooal 
coDiract  (foia  t.  Raymond,  9  Gray,  ai7-3i9|, 
imd  ealopn  or  rebuts  the  plaintiff  from  setliog 
Up  any  titles,  or,  the  same  Iblog,  claims  bft«ea 
OD  litfea,  adveree  In  what  be  has  conveyed  and 
warranted  to  tbe  defendant 

B-me*  T.  Skinner,  3  Pick.  G2;  KnigM  t. 
Thmier,  136  Hasa.  26;  Bata  v.  Noreroti,  IT 
Pick.  M. 

Mr.  8.  T.  Field  for  appellee. 


>,  J.,  delivered  the  opinion  o1 
By  accepting  hta  deed  from  the  plaintiff,  the 


defendant  assmned  and  agreed  to  pay  two- 
mortgages,  of  which  one  was  then  over  due^ 
and  Ihe  other  was  payable  by  Installmenta  to- 
berome  due  in  tbe  future.  It  was  acingle  but 
dirisible  contract,  containing  a  promise,  flrat, 
U)  pay  one  mortgage  immediately,  and 
secondly,  to  pay  tbe  other  when  it  should  be- 
come du&  In  proceedings  to  recover damaeea 
for  a  breach  of  the  contract,  each  put  of  it 
should  be  considered  separately.  It  ia  agreed 
that  there  has  been  no  breach  as  to  tbe  second 
mortgage,  and  damages  can  be  recovered  in 
this  action  only  for  neclect  to  asaume  and  pay 
tbe  fitst  mortage.  The  plaintiff  claims  dam- 
ages of  two  kinds:  first,  those  resulting  from 
the  defendant's  failure  to  relieve  him  from  per- 
sonal liability  on  the  mortgage  debt,  and 
secondly,  thoae  growing  out  of  tbedefendaut'a 
neglect  to  obtain  a  discharge  of  the  first  mort- 
gage, whereby  tbe  plalnliB  baa  been  deprived 
of  a  benefit  which  ahould  have  resulted  to  hi* 
security  for  the  payment  of  the  second  mort- 
gage. If  he  can  recover  only  for  the  failure 
to  relieve  him  from  liability  on  the  mortgage 
debt,  the  damage  should  be  only  nominal;  ^r 
before  the  aull  was  brought,  tbe  mortgage  was 
foreclosed,  and  the  debt  was  paid  mim  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty. If,  on  the  other  band,  be  can  recover  on 
account  of  Ibe  defendant's  neglect  lo  do  that 
which  would  have  worked  a  discharge  of  the 
fiist  mortgage,  it  does  not  appear  that  the  as- 
sessment was  erroneous.  Our  deciaioD,  there- 
fore, must  depend  upon  whether  a  grantee  in 


U  N.  T.  80;  Blddel  v.  Brlzzolara.Sl  Cat.  SO:  Cumbei^ 
land  V.  Codt-lngton.  S  JohiM.  Ch.  K9. 

Though  tbe  asaumptton  of  tlia  mongsirs  debt  by 
tlieBub^ueat  purchaser  la  absolute  and  unquall- 
Bed  [□  Cbe  deed  of  convaraace,  tt  will  beoontroUod 
br  a  oollaleral  contract  made  between  bIm  and  his 
(TButor,  wbtab  Is  not  embodleit  in  the  deed.  Flaw 
T.  HunRcr.SN.  Y.  t83. 

And  11  will  not  In  any  aoBe  be  available  to  the 
nort^raBee,  uuleoa  the  Krantor  was  hImaelF  per- 
sonallr  liable  for  tbe  paj'ment  of  Ihe  mortffatre 
debt.  C^rowetl  v.Bt.Barnat>asHoapital,0rN.J.Bq. 
MS. 

In  such  case  the  promise  of  the  purchaser  la  held 
to  be  a  nudum  pactum,  and,  of  course,  without  eCHcn- 
cy  In  favor  of  either  the  ftran  cor  or  mortgagee. 
Crowell  V.  Currier.  £7  N.  J.  1^.  lU:  Norwood  v.  Ue 
Bart,  W  N.  J.  Eq.  41«:  Brewer  v.  Haurer,  88  Ohio  Bt. 
tfiO. 

Tbe  mortcajiee  cannot  look  to  tbe  grantee,  per- 
•onally,  at  all;  l>eceu(ie  the  aaBumption  la  but  hd  In- 
demnity, and  the  grantor  not  belnr  liable,  the 
Indemnity  Is  practically  a  mere  nuUlCy.  Uount  T. 
Tan  Ncsa,  33  N.  J,  Eq.  286. 

To  make  tbe  prninlse  of  a  grantee  to  pay  the 
mortage  available  to  the  mortgagee  Of  landcon- 
vei'eil  to  him  It  must  be  made  to  a  peison  penonal- 
ly  liable  for  tbe  mortgage  debt.    Wise  v.  Fuller,  £> 


N.  J.  I 


.esa. 


If  the  rail  Intention  of  tbe  parties  to  the  agree- 
ment whs  ihat  pInlDitff  should  assume  the  payment 
of  Che  bond  anil  mortuBFelothetben  boltlers  there- 
of, sn  as  to  give  them  Cbe  right  to  claim  ibc  beneht 
Of  that  promise.  It  was  a  more  cuntraot  of  Indem- 
nity as  between  the  parties.    Halsaj  v.  Beed,  9 

£«tDpp«l  Of  granlM, 
A  purchaser  of  land  who  aiaumea  to  pay  a  prior 
mortgage  on  It  as  part  of  the  purobase  price  Is  es- 
topped to  question  tbs  validity  of  the  mortgage  tor 
.  6L  K.A. 


any  oause  although  H  mar  be  Invalid  as  between 
the  origmal  partlea.  Hlllington  v.  H1U,4T  Ark-SH; 
Tuttle  V.  Aruiitead.  8  New  Eok.  Bep.  fitO.  Ea  Oonn. 
175;  Uanoock  r.  Fleming,  1  WeaL  Bep.  BBS,  lOB  lud. 

sau. 

So  the  purobaseT  of  the  equity  of  redemptloii. 
anumlng  payment  of  notea  aeciu«d  by  tbe  trust 
deed  cannot  set  up  usury,  Osley  v.  Sloan,  1  West. 
Bep.  18e,IlBllLB8I. 

Where  after  the  putohase  of  a  mortgaga  the 
mortgaged  premisea  are  oonveyed  iub}e<n  to  tbs 
mortesge  which  the  grantee  by  the  deed  asauma 
and  oovenaiitK  to  pay,  auoh  grantee  Is  not  estopped 
from  Inaisclng.  as  agaliast  such  purchaser,  tbat  he  I* 
not  liable  under  tbe  oovenant  Ueal  Estal«  Crust 
Co-  V-  Batob,  IS  Jones*  B.  IBI. 

But  where  a  peiaon  accepts  a  oonveyanoe  of  real 
estate  subject  to  a  mortgage,  which  he  assumes  as 
a  part  of  the  corulderatlon  money  of  the  oonvey- 
anoe, he  will  not  be  allowed  to  protect  himself 
agalDHt  tbe  pertormanoe  of  the  obligation  so  as- 
sumed by  denying  the  peraonal  UabllJIy  of  bis 
grantor  for  the  payment  of  tbe  said  mortgage. 
Thayorv.  Ua[«h,ll  Hun. 501;  YaoSohaick  v.Tbfrd 
Ave.  &  Co.  38  N.  7-  SIB;  Campbell  v.  Bmlth,  B  Hun, 
B:  GarnEQy  r.  Rogora,  47  N.  Y.  S38. 

A  grantee  aasumlng  payment  of  a  mortgage  la 
estopped  to  set  up  a  title  acquired  under  a  prior 
morlKa^e.    Connor  v.  nuwo.  3S  Minn.  G18. 

But  he  may  purchase  a  tltlo  paramount  wlthont 
Its  Inurtnifto  the  lieiiefitof  the  mortgagee.    Han- 
cook  V.  Fleming,  1  West  Bep.  G3S,  103  Ind.  S31 
Tut  of  p<rmt>^  obUoation  of  grantMh 

To  coostltute  a  personal  obllgnllon  upon  a  party 
taking:  a  conveyauoe  of  land  Inaumberod  by  a 
mortgage  binding  him  to  the  absolute  oaymenfc 
thereof,  something  more  Is  requisite  than  a  mer« 
statement  In  tbe  deed  that  the  couveyanoe  la  mads 
aublcct  to  such  murCgage.   StabUu  <r<  Hall.  1^ 


iCooi^lc 


1890. 


RicB  V.  SAHDKita. 


Mt 


»  deed,  who  aBsiimca  and  ngreeB  to  pay  «  mort- 
gage OD  the  property  conveyed,  uodertakea 
tbereby  to  lermioate  the  vital  exinience  of  ihe 
mortgage  or  only  to  cancel  Ibe  itiorlgage  debt, 
so  far  aa  it  is  a  claim  againat  Individ  uaTa,  with- 
out discbargiog  tbe  morigagee'a  lien  upon  the 
land. 

One  who  Braumea  a  mortgage  in  such  an 
aitreeraeDt  takes  upon  bimaeit  ibe  harden  of 
tile  debt  ordaim  secured  by  tbe  mortgage,  and 
tbere  is  no  doubt  that,  as  hetwtsea  bim  and  bis 
fcrantor,  be  ttecomea  Uie  principal,  and  the  lat- 
ler  merelj;  a  surety,  for  the  payment  of  the 
debt.  It  ia  said,  in  mflny  cafes,  Ibat  primarily 
tbe  mortgage  ia  a  charge  upon  the  land,  but  it 
-would  be  more  accurate  to  aay  that  it  la  made 
primarily  a  charge  upon  tbe  piircbaae  money 
reserved  by  the  grantee  topnyit  Thayerads. 
Torrty,  87  N.  J.  L.  339. 

Tbe  relation  of  the  parties  and  the  nature  of 
tbe  contract  ate  the  same  aa  if  the  entire  con- 
sideration had  been  paid  to  the  grantor,  and 
be  had  then  taken  a  part  of  the  money  suffi- 
cient lo  pay  tbe  mortgage  and  had  intrusted  it 
to  tbe  grantee  upon  nia  promiae  to  can?  it  to 
the  mortgagee,  and  pay  it  over  in  satisfaction 
of  the  mortgHge.  Performance  of  the  prom- 
ise would  cancel  the  mortgage  and  leave  tbe 
«8iate  discharged  from  tbe  lien.  If,  aa  a  part 
of  the  coDiract,  another  portion  of  tbe  con- 
sidemlion  had  been  paid  by  giving  a  aecond 
mortgage  on  tbe  property,  tbe  discharge  of  the 
first  tnoriftage  by  payment  of  the  money  aa 
agreed  miirbt  be  a  very  important  part  of  tbe 
arrangement,  without  which  tbe  second  mort^ 
^ge  would  he  valueleaa.    In  assuming    the 


mortgage,  tbe  grantea  not  only  undertakea  to 
relieve  the  mortgagor  from  petsonal  liability 
for  Ibe  debt,  but  from  all  liability  under  Ibe 
mortgage.  It  the  mortgagor  were  released 
from  the  debt  while  the  mortgage  was  allowed 
to  remain  a  binding  contract,  enforceable 
against  tbe  land,  be  would  still  be  liable  on  the 
covenants  and  agreements  contained  in  tbe 
mortgage.  Tbe  implied  contract  would  not  be 
performed  so  long  aa  the  mortgage  was  out- 
Btandiog  as  a  valid  instrument,  upon  which 
the  mortgagor  could  in  any  form  be  liable. 
None  of  the  cases  which  have  come  to  our 
attention  Imply  that  the  payment  lo  be  made 
by  a  grantee  In  such  a  case  fa  anything  less 
than  an  ordinary  payment,  which  works  a 
complete  diacharge  of  the  mortgage.  Tbe 
reasoning  upon  which  it  la  held  that  the  dam- 
age to  be  recovered  for  a  breach  of  such  a 
contract  ii  the  amount  of  tbe  mortgage  debt, 
if  no  part  of  It  baa  been  paid,  and  the  author- 
ities died  Id  support  of  that  doctrine,  rest 
upon  the  ground  that  ao  absolute  payment 
should  be  made.  And,  where  there  is  an 
express  agreement  to  pay,  the  word  "  pay  "  is 
used  in  its  usual  sense.  BrtmaJi  v.  Ztoww,  13 
Cush.  227;  Vurnoi  v.  Ihtr^in,  119  Mass.  ^00; 
Loekt  Y.  Homer,  131  Haaa.  QS,  and'cascs  cited. 
It  followa  that,  in  an  ordinary  case  of  tbia 
kind.  If  a  grantee  who  has  assumed  a  mort- 
gage should  procure  from  the  mortgagee  a 
discharge  of  the  mortgagor  from  personal 
liability  upon  the  debt,  aniT leave  the  mortgage 
still  in  force,  be  could  t>e  sued  by  his  grantor 
for  a  breach  of  his  conlract,  and  nominal  dam- 
age could  be  tecovHed  If  no  actual  damage 


a  deed,  that  tlip  taiid  Is  aubleot  to  a 
amount  due  thereon  twlnx  part  of 
from  the  oonsldeiatlon.  without 
natlntt  tliat  the  gTHntee  assames  payment  of  the 
roortgafre,  &of*  not  render  the  Braotae  penonally 
lialile  for  b  deflolenay  on  foreoloaure.  Bgutlalde  !•. 
Asnir.  Society  v.  Bostvlck.  1  Oont.  Rep.  (Si,  100  N. 
T.ffiS. 

Tlie  mere  covenant  with  vendor  to  pay  the  mort- 
KfiMf  debt  does  not  sbln  the  obarge  from  the  fund 
primarily  liable.  Wilbur  v.  Warran,  •  Cent  Rep. 
218,  IW  N.  Y-  MB. 

The  essential  purpoBe  of  a  ODrenont  on  tlie 
grantee's  partlcpay  the  mortKage  Is  to  Indemnity 
the  Tnortf^j^or  uiraliistBOonflngeDCy  that  tbe  land 
may  not  bring  enough  to  pay  the  mortgajre,  and 
thereby  lesvrs  bIm  eipoaed  to  a  claim  for  a  ie- 
flclencv.  Wilbur  v.  Warrea,  S  Oeut.  Bep.ElS,  1« 
H,  T.  Iffi. 

If  by  ttia  terma  Of  the  deed  the  plaintiff  was  to 
pay  the  mortgage,  and  tbe  amount  thereof  waa  de- 
ducted from  tbe  ooosideratlon  money.  It  seems,  as 
belveen  him  and  the  mortgagor,  in  equity,  the 
plaintiff  la  peisenally  baUa  for  any  deSclency, 
-Gilbert  v.  Averlll.  IS  garb.  28:  Tloe  v.  Annfn.  Z 
J«hca.CIi.ISS;  BUrelow  V.  Busli,  a  Polge.at:!;  Beyer 
r.  Pruyn,  1 1Wge,  «C;  Jumel  v.  Jumel,  T  Paige,  G8I; 
Vanderkemp  v.  6he1ton,  11  Paine,  28;  Ferris  v. 
Crawtocd,  2  Deido,  SKu  King  v.  Whltely,  IC  Paige, 

erof  property,  at  thetlmelnoum- 
S  It  to  anolher.  on  fals  agreement  to 
id  sell  the  property,  ho  may 
have  Judgment  against  the  flrst  and  aeoond  pur- 
ctaaaerB  upon  their  promise  severally,  for  the 
amount  agreed  upon.  But  he  can  have  no  snah 
Judgment  agatnat  tbe  third  purotiaacr,  aa  be  did 
not  peisoDaUj  promiae  to  pay,  nor  againat  the 
foortb  parchaaer,  aa  hla  promlaee  was  under  no 
9  Ia  R.  A. 


personal  llablll^  to  pay.  FOrd  t.  David,  I  Boaw. 
Relntton  of  vtaOnr  and  cmdM  tm  prtn^v'A  and 

It  Is  the  general  prtnolple  that  where  the  ownerot 

land  mortgagee  It  to  seoure  tbe  payment  of  a  detit, 
and  aftenrards  sell  the  equity  of  redemption  sub- 
ject to  tbe  lien  ot  the  morlgage,  and  tbe  purchaser 
aaaumeH  the  payment  of  tbe  mortgage  as  a  portion 
of  tbe  purchase  money,  the  latter  becomes  person- 
ally liable  for  the  payment  ot  the  debt  of  the  for- 
mer to  the  holder  of  tbe  mortgage  In  the  Brst  in- 
stance; and  II  tbe  mortgagor  Is  compelled  to  pay 
It,  he  can  recover  it  from  tbe  pnrobaaer  uf  the 
equity  of  redemption.  In  auch  case  the  mortgagor 
and  purchaser  stand  in  tbe  relation  of  principal 
and  surety,  tbe  latter  as  security  for  the  former,  to 
tlieezt«nt  of  themorlgagedebt.  Flag«  v.  Munger, 
B  N.  T.  4W;  Rueeeli  v,  Pislor.  7  N.  Y.  174;  Flagg  v, 
Thurber,  1*  Barb.  201;  Hartley  v.  Harrison.  24  N.  Y. 
171;  Haiah  v.  Pike,  10  Paige.  BW-WT:  ComeU  v.  Prea- 
cott,  2  Barb.  19;  Ferris  v-  Oawford,  B  Uenio,  «6. 

The  equity  of  redemption  la  a  legal  estate,  end  a 
purchaser  thereof  con  maintain  a  real  action  for 
the  premlaee.  Cowtes  r.  Diokinson,  1  New  Eng. 
Rep.  BIS.  14D  Maaa  SIB. 

Where  a  grantee  expreeslj  assumes,  as  part  con- 
atderation.  tbe  payment  of  a  mortgage  debt,  the 
fact  that  tbe  title  conveyed  was  Invalid  will  not, 
while  he  remains  In  iradlsturtMid  pcaaeaslon  and  en- 
joyment ot  the  premises,  avail  him  as  a  defense  to 
payment  of  the  defloiency  upon  the  foreclosure  of 
tbe  mortgage.  Glfford  v.  Father  Matthew  T.  A. 
Ben.  BoDlety,  8  Cent.  Rep.  SS,  104  N.  Y.  IS). 

For  a  full  dlBcusalon  on  this  subject,  on  tbe  sale 
Of  morlgaged  premises  and  the  remedies  of  Ihe 
mortgagee,  see  note  to  Glfford  v.  Oorrigan  (N.  7J 

flI..R.A.nO,  andtbeei " 

Gianc(in.)Bi..aA.m. 
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Tu  sdowa.     D  t1)e  grvDtor  had  aaeh  an  fntCT^ 

est  la  tbe  property  covered  by  tbe  mortgags  as 
to  be  flciuall;  damnified  b;  tbe  failure  to  re- 
move the  mori^ge.  he  mighirecover his  actual 
dainaRca,  ootivitbatandiiiK  tbnt  he  bad  been 
relieved  from  persoo»l  liability  upon  the  debt. 

Id  tbe  case  at  bar,  the  plaiatift  Buffered  no 
actual  damage  by  reaaoD  of  bis  liabililj  upon 
the  debt,  for  that  waa  paid  br  a  aale  of  tbe 
mortgaged  prnnlsea,  but  under  tbe  second 
moTtgape  be  had  security  ou  the  property  for 
bis  lialjility  named  in  that,  and  be  was  mter- 
estrd  Id  beviog  tbe  first  mortgage  satisfied  aud 
discharged  for  tbe  imptovemBnt  of  bia  security. 
As  a  direct  result  of  the  breach  of  the  contract, 
he  was  deprived  of  that  security.  Tbe  damage 
which  be  has  suffered  la  not  too  remote,  but 
must  be  presumed  to  have  been  contennplated 
by  the  parliea  when  they  made  their  contract. 

The  only  remaining  oojection  to  his  recov- 
erv  of  tbia  damage  Is  tbat  it  is  uncertain 
ivbetber  he  will  ever  be  required  to  pay  the 
debt  covered  by  the  secoDd  morlgajre.  But 
there  is  much  authority  for  holding  that  thia 
fact  cnn  make  do  difference  in  favor  of  one 
who  hai  failed  to  perform  bis  contract.  The 
defcttdHDt  should  have  paid  a  sum  of  money 
which  would  have  given  the  plaintiff  perfect 
secunly  tor  the  payment  by  the  defendant  of 
the  detit  upon  which  tbe  plainliff  is  liable. 
Tbe  plaintiff's  cause  of  action  for  this  breach 
bas  already  accrued.  There  can  be  but  one 
recovery  upon  it,  and  all  bia  damages  must  be 
acsef'scd  DOW.  He  was  entitled  to  a  security 
which  would  have  been  7«rfect  for  tbe  amount 
of  tbe  debt.  ThrouGh  the  defendant's  fault 
he  has  DO  srcuritv.  His  damage  is  the  value 
of  the  aecuritv  wnich  be  shoula  have  bad.  up 
to  and  Dot  exceeding  the  amount  of  the  debt 
secured.  Letlibridge  v.  Myltoa,  2  Barn.  &  Ad. 
772;  Brwon  v.  Howard,  3  Brod.  &  B.  78; 
EoweU  T.  Tovng,  5  Bam.  &  C.  309;  LootemoTt 
V.  Boffford,  9  Mees.  &  TV.  6G7;  Lathrop  v. 
Alwod,  31  Conn.  117;  Port  t.  Jaeiton.  17 
Johns.  2SQ;  ifa  S^gu*.  7  Wend.  499;  Orofoel 
V.  Moore. iWt.  204;  Wilton  y.  SHlmeli.S  Ohio 
St.  487;  Blc^t  v.  Folger,  34  Iowa,  71;  Ham  v. 
Bill,  39  Mo.  37S;  Locke  v.  Homer.  131  Mass.  93. 

The  principle  involved  is  the  same  as  tbat  in 
^imat  V.  Dvrmv,  119  Mass.  600,  and  other 
■imilnr  cases.  In  that  case  it  was  uncertain 
whether  the  plaintiff  would  evprl)c  called  upon 
to  pay  any  part  of  the  money  which  he  re- 
covered, for  tbe  note  might  be  paid  by  a  aale 
of  the  land  under  tbe  mortgage.  We  are  of 
opinion,  therefore,  thai  the  platutiff  was  rigbl- 
fully  allowed  to  recover  dam a^es  for  tbe  loss 
of  his  security,  caused  by  tbe  defendant's  neg- 
lect to  perform  bis  contract. 

The  defendant  cannot  maintain  bis  declara- 
tion in  set-off.  The  action  waa  brought  to 
recover  unjiquidaled  damages  for  a  breach  of 
COntracI,  and  the  claim  sought  to  be  set  off  Is 
of  (be  same  kind  and  is  not  within  tbe  Blalute. 
Pub.  Stat.  chap.  168.  g§  B-T. 

Judgment  affirmed. 

IHeldt  J.,  diasentlDg: 

It  is  conceded  in  the  opinion  of  a  majority 
of  the  court  that  tbe  debt  secured  by  the  Qisi 
mortgage  bad  been  fully  paid,  before  the  suit 
waa  brought,  out  of  the  proceeds  of  tbe  land 
which  bad  been  aolduDder  the  power  contaioed 
eii-R-A. 


Id  this  mortgBfre,  and  that  neither  tlie  interest 
nor  any  part  of  tbe  principal  debt  secured  by 
tbe  second  mortgage  had,  when  tbe  suit  was 
brought,  become  payable.  The  contention  ia 
tbat  the  promise  of  the  defendant  to  tbe  plain- 
tiff  to  assume  and  pay  these  mortgagea,  which 
is  to  be  implied  from  the  acceptance  of  the 
deed,  was  a  promise  to  pay  off.  immediately 
OD  receiving  tbe  deed,  the  first  mortgage  and 
to  have  it  discharged,  so  that  thereafter  tbe 
second  mortga^  should  be  a  Sist  mortgage, 
and  the  plaintiff  should  have  Ibis  additional 
aecurity;  that  the  defendant  would  pay  the 
second  mortgage  when  and  as  it  became  pay- 
able; tbat  tbe  defendant  baa  not  kept  this  prom- 
ise but  haa  neglected  to  pay  off  the  first  mort- 
gage and  to  have  it  discharged ;  and  that 
therefore  the  plainliff  is  entitled  tn  recover  tbe 
whole  amount  of  the  debt  aecured  by  the  eecoDd 
mortgage  as  damages. 

This  contention  seems  to  me  to  be  fonnded 
upon  a  misconception  of  the  nature  of  the  con- 
tract of  the  defendant.  It  was,  I  think,  a  per- 
sonal contract  by  the  defendant  with  the  plain- 
tiff that  he  would  pay  lo  the  mortgagees  re- 
spectively the  mortgage  debts  when  and  as 
they  became  payable,  aothal  the  plaintiff,  who- 
baa  parted  with  all  his  interest  in  (he  land, 
should  not  be  called  upon  to  pay  them,  but 
should  be  discharged  from  all  personal  liability. 
Tbe  plaintiff  might  have  taken  security  from 
the  defendant  for  the  performance  of  tbls  con- 
tract, but  be  took  Doce.  The  promise  which  is 
implied  by  the  defendant's  acceptance  of  the 
deed  did  not  convey  to  tbe  plaintiff  any  inter- 
est in  tbe  land.  It  the  plaintiff  paid  the  mort- 
gages be  would  be  subrogated  to  the  rights  of 
the  mortgagees  against  tbe  land  in  addition  to 
his  rights  against  the  defendant  on  bis  promise, 
but  this  rirht  of  lubroeatioD  be  would  havfr 
bad  if  the  defendant  had  made  no  promise  to 
ansuTue  and 'pay  the  roorrgages,  but  had  taken 
a  deed  subject  lo  the  mortgages.  Tbls  contract 
of  the  defendant  with  the  plaintiff,  under  our 
law,  gave  no  additional  rights  to  the  mort- 
gagee)!; they  could  not  sue  tbe  defendant  upon 
.,  .*;,  iha!.  n^.,  ....nMu  "'"■could  they,  without 


Adamt,  131  Mass.  1__. 

Tbe  contract  of  the  defendant  with  the 
plainliff  contained,  fn  effect,  two  promises, 
namely,  to  pay  lo  two  different  persons  two 
separate  debts  due  to  those  persoas  at  different 
times  from  the  plaintiff.  If  these  debts  were 
paid,  when  they  became  paysble,  out  of  the 
proceeds  of  the  land,  or  by  the  defendant  out 
of  any  other  property,  the  plaintiff  would  have 
no  cause  of  action.  As  between  the  successive 
holders  of  tbe  equity  of  .redemption,  the  land 
was  tbe  primary  fund  forthe  payment  of  these 
debts,  although  the  mortgagees  might  resort  to 
any  and  all  remedies  which  the  law  gave  them. 
Although  the  first- mortirage  debt  waa  payable 
on  demand,  and  therefore  an  action  accrued 
immediately  to  tbe  plainliff  when  tbe  defendant 
refused  to  pay  it,  yet  as  the  mortgage  debt  was 
fully  satisfied  before  the  suit  was  brought,  the 
plaintiff  had,  when  he  brought  his  suit,  no 
cause  of  action  on  account  of  the  first  morlgage. 
UvhUqy.Fitke.lilHiaaa.  110;  Hoody.AOam*, 
134  Mass.  4il. 

As  nothing  waa  due  and  payable  on  tba  debt 


;.  Google 
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Rice  t,  Samdrbs. 


■ecureil  by  the  nerond  moTtesse  when  Uie  luit 
was  brought,  tbe  platntiff  haa  no  caiim  of  ac- 
tlOD  on  account  of  the  second  mort^f^e.  If 
tbe  plaiDtiO  sbould  pav  the  Becond-mortgaee 
debtwhenuiil  ssii  becomes  payable,  he  would 
pertorm  bis  promise  with  respect  to  this  mort- 
gage, and  It  could  not  be  known  when  the  suit 
waa  brought  that  he  would  not  do  this.  Tbe 
defendant  never  made  any  promise  that  tbe 
second  mortga^  should  become  aflrstmort- 
jntge  as  security  to  the  plainliS  that  he  would 
'  pei  form  bis  promise  to  pay  tbe  second-morlgH^e 
debt  when  It  became  due  end  payable,  and 
never  made  any  promise  ihst  tbe  morteBees 
■hould  not  be  paid  out  of  the  proceeds  <^  the 
land.  It  is  not  cootended  that  he  tnade  any 
such  promise  in  terms,  but  it  is  contended  that 
Ibis  would  be  the  elTect  of  a  performance  of  the 
defendant's  promise  to  pay  off  the  first  mort- 
pnge,  and  that  this  mtist  bave  been  cootem- 
plntej  by  tbe  parties  as  one  of  the  reaulia  of 
performance,  and  that  therefore  a  cause  of  ec- 
tioD  arose  for  not  briuging  about  this  result,  or 
that  a  cause  of  ai^lion  arose  because  tbe  de- 
feDdanl  has  not  paid  oS  the  flrst  tnorl^rage  out 
of  other  properly  than  the  land,  and  that  the 
damages  are  to  be  assessed  for  the  whole 
amount  of  the  second  mortgage  because  (his 
moTtgn^,  since  the  sale  of  tbo  land,  attaches 
only  to  tbe  surplus,  if  any,  of  the  proceeds  of 
the  sale  after  pajmg  the  fltst-mortfrage  debt 
and  not  as  a  Sist  morti;ai^  to  the  land  itself. 
If  the  land  had  not  been  sold  and  the  plaintiff 
bad  brought  suit  for  tbe  negkct  of  the  defend. 
ant  to  pa;  the  first  mnngage  on  demand,  the 
damages  would  have  buen  the  amount  of  the 
debt  secured  by  this  mortgage.  The  amount 
of  the  second  mortgage  could  not  be  included 
in  the  damages  becHUSe  the  obH^^ation  to  pay 
tbat  morlgiige  when  it  became  due  was  a  sep- 
arare  obli-rntion.  The  parlies  certainly  con 
lemplaled  tbat  the  defendant  might  sell  and 
convpy  the  tquily  of  redemption,  subject  to  the 
moitpages,  andit  appi-arsihathebad  conveyed 
It  to  Joscpb  Lively  subject  to  these  mortgages 
before  Ihe  mortgage  sale.  He  might  have  con- 
Tejed  it  to  Lively  with  a  promise  himself  to 
assume  and  pa^  the  mortgages,  or  under  a 
promise  from  Lively  that  he  would  assume  and 
pay  Ihem.  or  simply  subject  to  the  morleages, 
as  tbe  conveyance  was  in  fact  made.  As  Lively 
took  the  equity  subject  to  tbe  morlcages,  and 
without  any  promise  on  the  part  of  the  defend- 
ant to  pay  tlicm,  if  tbe  defendant  paid  them  he 
would  be  entitled  to  be  subrogated  to  tbe  rights 
of  tbe  mortgagees  against  the  land  and  thui 


land,  Hermanns  t.  Fanning,  151  Mass,  — . 
Whether  if  the  defendant  had  paid  the  first 
mortgage  out  of  other  properly  Iban  the  land 
It  would  have  operated  as  an  absolute  discharge 
of  the  mortgage,  nould  depend  upon  his  rela- 
tiona  to  the  owners  of  the  equity  of  redemption 
subject  to  this  mortgage.  He  was  under  no 
ohMgatioQ  to  the  second  mortgogee  to  make  his 
■  first  mortgage,  and  the  only  piomtse  be  bad 
made  til  tbe  plairtiff  waste  assume  and  pay  the 
mortgages  when  they  became  payable.  U  be 
8L.K.A. 


ultimi 


Sreed  with  the  plaintiff  that  he  would 
I  the  rigbt  to  have  this  done. 

Before  the  deciaions  In  Furnai  T.  Durgin^ 
119  Ubss.  SOO,  and  Xoc^  v.  Eomer,  181  Mass. 
93,  ft  was  a  question  whether  a  grantor  must 
not  first  pay  the  mortgage  debt  before  he  could 
sue  his  grantee  upon  auch  a  promise  as  is  con- 
tained in  the  deed  in  tbi*  case.  It  was  decided 
in  those  cases  that  this  need  not  be  done,  but 
that  the  grantor  could  recover  tbe  amount  of 
the  moTtgage  debt  if  it  was  payable,  because, 
as  iMtween  tbe  parties.  It  was  tbe  duty  of  tbe 
grantee  to  pay  it.  But  the  grantee  would  have 
the  rigbt  lo  have  the  money  which  he  was 
compelled  to  pay  to  tbe  grantor  applied  to  Ihe 
payment  of  the  mortgage  debt,  and  whether 
tbis  payment  would  operate  as  a  discharge  of 
the  mortgage  would  depend  upon  the  relation 
of  the  grantee  to  other  persons  having  interests 
in  tbe  land  subject  to  the  mortgage.  If  tba 
grantor  retained  no  interest  in  Ihe  land  and  hU 
personal  liability  on  the  mortgage  debt  was 
discharged,  he  would  have  no  interest  in  the 
qitesiioQ  whether  the  grantee  should  be  subro- 
gated to  tbe  rights  of  the  mortgagee  as  against 
tbe  land.  If  in  the  present  case  the  first  mort- 
gagee bad  made  an  agreement  under  seal  with 
the  defendsnt  to  extend  tbe  time  of  payment, 
and  had  taken  Ihe  obligation  of  the  defendant 
to  pay  the  debt,  knowing  that  the  defendant 
bad  promised  the  plaintiff  lo  assume  and  pay 
it,  thia  agreement  would,  perhaps,  have  dis- 
charged the  plainliS  from  any  personal  liability 
on  tbe  mortgage  debt,  but  tbe  making  of  such 
an  agreement  would  not  have  constituted  a 
breach  of  tbe  defendant's  promise  to  the  plain- 
lilT.  See-Dicfaison  v.  WiUiami,  139  Masa.  183; 
»beldon,  Hubr.  g  St;  Mvrras  v.  MarthaU,  94 
H.  T.  61L 

On  the  contract  of  the  defendant.  Implied 
from  tbe  acceptance  of  the  deed,  the  plaintiff 
bad  the  same  rights  of  action  which  he  would 
have  upon  a  similar  contract  made  upon  a  val- 
uable consideration  by  a  third  person,  and  he 
would  also,  if  be  were  compelled  lo  pay  the 
mortgnge  debts,  be  subrogated  to  tbe  nghts  of 
tbe  mortgagees  against  the  land,  in  tbe  same 
manner  as  if  he  had  conveyed  the  equity  of  re- 
demption subject  to  the  mortgages,  but  without 
any  promise  on  the  part  of  tbedcfendant  to  pay 
them.  The  damages  for  a  breach  of  tb» 
promise  to  pay  Ihe  debt  secured  by  the  <^rst 
morlgage  could  never  have  been  greater  than 
tbe  debt  Itself,  and  as  this  has  been  paid  out  of 
the  property  which  the  defendant  bad  a  right 
to  have  appropriated  to  its  payment  before  the 
suit  was  brought,  there  were  ni 
thia  breach,  and  there  was  when  the  si 
brought  no  breach  of  tbe  promise  to  assume 
and  pavthe  second  mortgage.  See  Oaffnty  v. 
Hiekt.  124  Masa.  801. 

I  think  that  there  ahould  be  Judgment  for 
defendanL 

Mr.  Jtiitiet  D«v«tia  and  Mr.  JxutUe  Wtl* 
liKm  Allen  concur  In  tbis  dissenting  opinion. 


idbyGoOgle 


HAsucHusBm  SuTBiuiE  Juuicui.  Court. 


George  8.  MERRILL  et  al. 


Ifo  salt  will  lie  la  farororonecorpomtlan  or. 
ffanlied  UDder  tbe  Act  of  1B8S.  cbap.  iSS.  to  rajoln 
either  the  oriranlzatloa  of  aaocber  corporation 
with  B  neme  so  ■tmllu'totheflistM  cot>e  wllbia 
tbe  BpparaDt  prohibition  of  I S  of  that  Act,  or 
tbe  lue  of  luch  name,  klnca  I  T  makee  It  the 
dutr  Of  tha  commlnlODer  of  Inauranoe  to  do- 
termlne  vhethertbe  nuuM  oonfllot bef or«  tbe 
oeKlBcale  which  is  made  oaoaliulve  erldeace  of 
tbe  existence  of  the  corporation  Is  Issued;  nor  will 
the  suit  lie  to  protect  the  Orat  name  as  a  trade- 
Dame  since  It  »aa  taken  subject  to  whatever 
Interference  miffht  be  permitted  bj  the  Statute. 
(Jane  IB,  IBgOJ 

REPORT  from  tbe  Supreme  Judtdal  Court 
for  Suffolk  Countv  (DeveDB,  J.\ioT  tha 
CODBiderstion  of  the  full  court  of  a  suit  brought 


The  cue  sufflciently  appears  In  tbe  opinfon. 

Mewr*.  Cli»rl«a  T.  Gailftglicr  and 
BolUl  B.  Ball«7'.  for  plaintiH: 

Where  a  pari j  claima  a  ftv&cblse  under  a 
■latule,  and  U  In  Ibe  poesessiou  and  enjoymeat 
of  such  (ranchiBe.  equity  will  inlerpose  lo  pro- 
tect and  secure  tbe  enjoyment  of  cuch  fraucbise, 
because  It  aCorda  the  only  plain  and  adequate 
nmedy. 

Boiton  Water  Power  Ch.  v.  BctUm  d  W,  R. 
a>rp.  lflPici.B85;A'«fl*arffA(fi  C.  Tump.  Bead 
▼.  MiOer,  5  Johns.  Ch.  101,  1  N.  T.  Ch.  L.  ed. 
1028;  OharUt  River  Bridge  r.  Warren  Bridge,  6 
Pick.  405.  406. 

Where  the  penoua  complained  against  pro- 
feaa  to  act  by  public  auiborliy,  and  exceed 
their  autburily,  it  is  held  to  be  a  peculiar); 
proper  caae  for  the  Inlerpositiou  of  a  court  of 
equity. 

Boston  Water  Pimxr  Ce.  t.  Boetim  A  W.  R. 
Carp,  tupra,  and  cafea  died;  Hart  v.  Jamoiea 
I\ind  AguedJiet  Corp.  138  Hau.  488;  Window 
T.  Xanton,  lis  Has*.  431. 

Under  the  general  law  relallng  to  tbe  use  of 
trade-namea,  where  a  corporalioD  la  lawfully 
-establiBbed  under  a  particular  Dsme,  other 
persons  cannot  commence  and  do  busineBs 
under  a  name  so  elrollar  that  It  Dot  only  is 
liable  to  be  mietaken  therefor,  but  in  repeated 
Instances  actually  is  miHtaketk  therefor,  so  that 
the  buainesB  of  the  ori|;inal  corporation  is  prej- 
udiced and  ta  liable  to  be  atill  further  preju- 
diced thereby, 

CeU-iloid  Mfg.  <h.  V.  OeOoniU  Ufa.  Oo.  83 
Fed.  Rep.  94,  97. 

Jf^uri.  Edward  ATarr  and  WUliKm  H. 
Hart,  for  defendanla  Wan)  et  al  : 

Under  the  provisions  of  sections  3  and  7  of 
the  Act  of  1888,  chap.  429,  the  whole  subject 
matter  of  this  action  waa  commilted  to  the 
judjcmeotand  discretion  of  tbe  insurance  com- 
missioner, and  cannot   be  considered  by  this 


-NOTB.— where  names  of  persona  are  sliDlIar.  See 
ttoU  t«  Bumford  Chemical  Worlis  v.  Mutb  <Hd.l 
1  U  R.  A.  U.    See  also  Oato  r.  Bl  Uodelo  Olgar 
Ufgr.Oo.(FU.ieii.B.A.  Sffi. 
4L.RA. 


court,  and  made  tbe  basis  of  tbe  relief  sought 
by  tbe  plaintiff  In  this  proceeding. 

Boetoii  Rvbber  B/we  Co.  y.  Botton  BtMer 
Co.  149  Mass.  486. 

It  la  no(  the  province  of  courts  In  equity  on 
bill  filed  to  compel  Independent  tribunals  lo 
exercise  their  judgment  In  a  given  way,  nor, 
even  by  the  writ  of  mandamus,  compel  sucb 
tribunals  lo  exercise  their  judgment  or  discre- 

Boeton  t.  Shav),  1  Het.  180;  L^nd  v.  Wood- 
burn,  4  Cush.  245;  OorriTM.  of  the  Poory.  Oa^,  ■ 
8  Brev.  896:  Fitd  v.  Kirkland,  22  Wend.  138; 
Etekiel  v.  JHxon,  8  Oa.  146;  Stenem  v.  Earn; 
3  Burr.  1IS7;  Deekan  v.  Johnton,  1  New  Eof, 
Rep.  140,  141  Mass.  28;  Peabody  t.  Baetoa 
School  Oom.  115  Mass.  383;  Luni  v.  Daviton, 
104  Mass.  4S8;  Gaineev.  Thorn^Man,  74  U.  8. 
7  Wall.  SJ32.  S53  (19  L.  ed.  64,  65);  Weetem  R. 
Ch.  V.  DeOraff,  27  Minn.  6. 

It  was  the  judgment  of  the  insurance  com- 
missioner that  the  Legislature  invoked,  and 
not  that  o(  any  other  person,  body  or  tribunal. 

Oresg\.  Mattaehutettt  Mtdieai  Society,  III 
Hhss.  185. 

When  an  organization  Is  effected  under  the 
Acts  of  1888,  and    has   adopted  a 


B  (bu 


>88  and  has  adopted  a  name,  tl 
I  adopted  and  approved  by  tbe  insii 
lissioner  can  only  be  changed  by  tl 


commissioner  can  only  be  changed  b 
general  court. 

Act  1888,  chap.  429,  %  2;  Botton  BubUrBhoe 
Co.  V.  Boiton.  Rubber  Co.  140  Mass.  480. 

The  certificute  issued  by  tbe  Secretai7  of 
State  is  condusive  as  lo  private  persons  of 
the  right  to  corporate eiislencebyadesignsted 
corporaie  name. 

Boeion  Rubber  Shoe  Cb.  r.  Boifon  Rubber  Oo. 
tupra;  Ri'er  v.  Oom.  JV'af.  Bank,  126  Mass.  800. 
Bee  also  Pub.  Btat.  chap.  Itj6,  g  17. 


delivered  the  opinion  of  tbe 

This  bill  was  brought  by  a  fraternal  bene- 

fldsry  corporation  formed  under  8'at.  1868, 
chap.  429,  to  enjoin  certain  of  the  defendants 
from  organizing  another  corporation  under  the 
same  Art  by  the  name  of  "  The  Onler  of  Scot- 
(iab  Clans,  and  also  to  enjoin  tbe  insurance 
commissioner  and  tbe  secretary  of  tbe  Com- 
monwealth from  issuing  lo  them  tbe  ceHiflcata 
and  charter  provided  for  in  the  Act.  AFter  tho 
Bubptena  was  served,  tbe  organization  of  tbe 
corporation  was  completed  and  a  charter  iraa 
Issued,  whereupon  tbe  plaintiff  made  an  amend- 
ment to  its  bill  In  the  nature  of  a  supplemental 
bill  alleging  these  facta.  It  is  found  sa  a  fact 
that  the  name  "  Order  of  Scottish  Clans,"  la 
"bo  simDsr  to  the  plaintiff's  name  as  to  be 
liable  to  be  mistaken  therefor,"  and  it  followi 
that  It  is  within  tbe  express  prohibition  ol  sec- 
tion 3,  if  we  are  at  liherly  to  consider  tlist  fact. 
— that  Is  to  say,  if  we  can  go  bebiod  ibe  effect 
of  tbe  certificate  of  the  insuranee  commis- 
sioner and  of  the  charter  consistently  with  the 
terms  of  section  7. 

Of  course  tbe  right  of  the  defendants  to  use 
the  name  might  be  left  subject  to  reWaion 
upon  private  suit  not  with  Stan  ding  tbe  issue  n[ 
tbe  charter,  after  tbe  analog;  of  patents.  Tbe 
question  Is  one  of  construction   and  the  lan- 

giage  of  the  Btalute  is  not  entirely  conclusiTB. 
at  practically  tbe  construction  la  settled  by 
Bolton  Rubber  Shot  Co.  v.  AxAm  Rubber  Oo. 


6eealsolSL.  R.  A.  420;  38  L.  R- A.  C,r,S;  43  L.  R.  A.  E 


UnsocBi  PKCano  B.  Ca  t.  Whitkkr. 


24&  Hua.  4S0.  That  cue  arow  uoder  Stat.  I 
1870,  chnp.  3S4,  but  the  proririons  of  that  Act 
are  followed  sabstantintly  in  the  one  before  ua, 
except  ibat  tbe  problbitioD  sgaiost  adopting  a  j 
asrne  previously  in  use,  or  so  ainiilar  as  to  be  , 
liable  io  be  mtstaben  for  It.  in  Beclion  2  of  the  ' 
latter,  is  somewhat  fuller  and  more  direct  than 
tliat  in  seclioD  S  of  Ihe  earlier.  Act.  Pub.  Stat. 
-chap.  lOe,  %  17.  ' 

Tbe  condition  attached  to  tbe  jrrantlnK  of  a 
certificate  by  the  iuBurance  commlssloiier  in 
section  T  of  tbe  present  Act  Is,  "  if  it  appears  i 
(i.  t.,  to  the  commiBsinnpr)  thst  the  purposes 
and  proceedings  of  the  corporaiion  coDform  to 
law,  instead  of  "  that  the  requiremenis  of  tbe ' 
preceding  sections  of  this  Act  have  been  com- ' 

Slied  with,"  in  section  11  of  the  Acts  of  1970 
'lib.  Star.  chap.  106,  8  21;.  The  certificate 
■of  the  secretary  of  Ihe  GommoDiveallh  under 
Ibe  present  Act  "shall  be  conclusive  evidence 
of  tbe  exialence  of  such  corporation  at  the  date 
-of  Bucb  certiScaie."    §  7. 

Thla  does  not  seem  to  vary  matertallT,  lo  £ar 
aa  the  present  question  is  concerned,  from 
"sball  have  the  force  and  effect  of  a  apedal 
«taBTter,  aud  be  conclualve  evidence  tA  the 
orgBDlzation  and  establishment  of  such  corpo- 
rsflon."  In  fltat.  1870,  §  U  {Pub.  Btat.  chap. 
106,  ^  31). 

In  the  CMC  which  we  have  dtcd  it  waa  lald: 
"  Th«  Legislature  plainly  intended  .  .  .  tliat 
Id  a  case  within  tbe  provlrion  of  the  Statute 
tbe  certificate  ahould  be  conclusive  aa  to  prl- 
Tate  persons  of  tbe  rtxhta  to  the  corporate 
existence  by  the  designated  corporate  name." 
And  in  the  following;  "The  question  whether 
the  franchise  was  Improperly  obtaiued  or  Im- 
providenlly  granted  may  arise  In  proceedings 
loi  a  forfeiture  in  behalf  of  tjie  public,  but  is 
sot  open  in  proceedings  by  a  private  person 
under  Pub.  Btat,  chap.  186,  tj  17."  140  Masa. 
440.    See  also  p.  439. 

By  the  same  principles,  this  bill  couM  not  be 
maintained  if  ft  were  brought  now.  How  far 
ODe  DHuie  not  absolutely  the  same  as  another 
resembles  It  is  a  matter  of  degree,  uid  whether 
one  ia  to  like  the  other  aa  to  be  liable  to  be 
mistaken  for  It  la  a  matter  of  Judgment,  not 
admitting  of  exact  measurement.  "&  the  Judg- 
ment of  the  eommi85ionet  is  ever  conclusive, 
we  cannot  go  behind  it  simply  because  we 
think  It  very  plain  that  be  made  a  mistake. 

The  plaintiff  got  no  belter  standing  by  seek- 
ing to  aniicipate  the  action  of  tbe  statutory 
tribunal.  Tbe  caae  Is  not  like  those  where  a 
-court  of  equity  enjoins  partiea  from  proceed- 
ine  with  an  action  at  law.  That  Is  done  to 
enforce  some  equitable  principle  which  a  court 
of  law  would  not  recognize.    But  the  commis- 


sioner is  bound  to  proceed  upon  the  same  pHn- 
ciplea  that  tlils  court  would  proceed  upon.  It 
is  part  of  his  duly  to  pass  on  the  quenlion 
whether  the  name  applied  for  hB:<  the  prohib- 
ited resemblance  to  that  of  au  eniHijng  com- 
pany. We  must  HBBUme  that  he  will  do  bla 
duty  and  Es  competent  to  form  a  Judj^ment  on 
the  question.  We  cannot  prohibit  him  from 
doing  what  the  Statute  expressly  commits  Io 
his  determination;  neither  can  we  prohibit  pri- 
vate parties  from  applying  to  him  to  do  It  in 
tbe  manner  expressly  autnorized  by  statute. 
See  Orepg  v,  Miutae/iutttU  Medical  Soeieiy,  111 
Mass.  IBfi. 

Tbeplnintltr  attempts  to  maintain  lu  bill, 
not  merely  under  the  Slntule,  but  also  on  the 
ground  that  ft  is  entitled  to  have  its  name  pro- 
tecled  as  a  trade-name.  We  think  it  plain 
that  if  its  name  can  be  called  a  Irade-nsmeio 
any  sense  the  plaintiff  gets  no  additional  liishta 
on  that  account.  It  received  Its  name  In  the 
first  instance  as  a  corporate  name  under  the 
Statute,  subject  as  stich  to  whatever  Inter- 
ference by  subsequent  corporations  might  be 
permitted  under  the  Statute.  The  name  re- 
mained subject  to  the  same  degree  of  inter- 
ference whatever  importance  it  might  acquire 
in  a  bueinesss  way.  Tbe  principle  is  some- 
what like  that  upon  which  patentees  have  been 
denied  the  exclusive  right  to  the  names  of  their 
pali^nled  articles  as  trade-marks  after  their 
patents  have  expired.  The  degree  of  protec- 
tion to  which  tbe  plaintiff  is  entitled  Is  meas- 
ured by  the  rights  which  the  Statute  confer* 
upon  it  The  limit  Is  marked  by  the  adjudi- 
cation of  the   Insurance  commissioner.      Bee 


Ub.  Div,  604,  B17,  Sai ;  Be  Ralph'i  Trndi-Mark, 
L.  R.  25  Ch.  Dir.  194,  199;  (Joatt  v.  Merriek 
Thread  Co,  86  Fed,  Rep.  824. 

When  there  are  no  statute  provisions  a*  to 
tbe  choice  of  names,  and  parties  organize  a  cor- 
poration under  general  laws,  It  may  be  that 
they  choose  the  name  at  their  peril,  and  that  if 
the^  take  one  so  like  that  of  an  existing  corpo- 
ration as  to  be  misleading  and  thereby  to  in- 
jure ita  business,  they  may  be  enjoined  if  there 
is  no  language  in  the  Statute  to  the  contrary. 
Holmei  V.  H^mei,  B.  dt  A.  Xjg.  Co.  87  Conn, 
27S;  Nmehy  v.  Oregon  Gent.  R.  Co.  Deady,  609j 
Celluloid  Mfg.  Co,  v.  Cellonile  Mfg.  Co.  83  Fed. 
Rep,  84,  87. 

But  these  decisions  do  not  apply  to  a  case 
where  the  plaintiff  and  derendnnl  both  get 
their  names  under  a  statute  requiring  such  an 
adjudication  as  waa  required  oy  tbe  Act  of 


BiUiitmUted, 


TEXAS  SUPREME  COURT. 


H.  G.  WHIPKER. 

( Tex ) 

raJlora  of  ■>  gmmiehpe  to  state  In  Ida 


vm, — . 

«L.aA. 


Bae  Oaiaon  t.  Uemphla  ft  a  B.  Co. 


See  also  8  L.  R.  A.  413. 


aoswer  the  fkota  which  alunr  an  e^ 
emptloa  of  ths  principal  defendant  under  a 
statute  proTldliig  tliat  "no  ourrent  wages  for 
personal  servloes  shall  be  eubjeot  to  samlsb- 
ment"  will  deprive  htm  of  the  protection  of  a 
Judgment  ssainst  him  ss  aitatnst  the  prlaclpal 
defendant,  If  tiie  latter  has  not  appeared  or  been 
tormall;  cited  to  appear  lu  tbesamishment  pre- 
oeedlnga,  altbough  be  made  default  In  tbe  pili^ 
alpalault 


.Cookie 


TbxU  Sopremm  Court. 


Fbb., 


(April  IS,  ie«U 


ERROH  to  ibe  Circnit  Court  for  Bexar 
CouDijtoreview  a  Judgment  in  favor  of 
plaintiff  in  as  actioD  brought  to  recover  wagea 
alieged  to  be  due.    A_gb-mtd. 

Tbe  facts  aufflcIenllT  appear  In  tbe  oplrion, 
JUenrt.  Caxr  A  Ziewia,  for  plaintiff  In 

Tbe  judgment  against  defeadant  in  tbe  gar- 
ntahmeot  proceedings  afforded  it  a  complete 
proteclion  against  liaUilitv  in  llita  suit 

LatoTide  v.  Svn  Mutual  In*.  Co.  2  Tex.  App. 
46. 

Mr.  T.  O.  Vvmr  for  defendant  in  enor. 

Ct*tne«,  J.,  delivered  the  opinion  of  the 

Thia  suit  was  brought  b;  the  defendant  In 
error  against  plainliff  In  error  to  recover  a  bal- 
ance due  him  for  aervices  as  a  brakeman.  The 
defendant  Compaaf  auBirered,  smong  other 
tbiugs.  that,  in  a  certain  suit  In  which  tbia 
plainliff  was  defendant,  a  writ  of  garnishment 
bad  iDeen  aerved  upon  it.  and  that  upon  the 
coming  in  of  its  answer  a  judfrment  had  been 
tendered  agalnEt  it,  which  it  had  paid.  A 
transcript  of  the  proceedings  in  the  garnish- 
ment suit  naa  introiiuced  in  evidence  \>y  the  de- 
fendant upon  tbe  liial.  The;  showed  Ibat  Ibe 
defendant  Company  answered  that  it  was  in- 
debted to  thia  plaintiff,  but  did  not  sbaw  that 
tbe  aUBwei  discioecd  that  tbe  indebtedness  wns 
for  current  wages.     The  court  held  that  tbe 

Judgment  in  the  garnishment  proceedings,  and 
18  payment  by  the  defendant  Company,  did 
not  diminlsb  tbe  liabilily  of  tbe  Company  lo 
the  plainliff  in  tbia  suit,  and  gave  judgment 
accordingly.  The  ruling  of  the  court  In  that 
particuInT  is  here  seaiened  as  error. 

Oui  BCatutes  provide  that  "no  current  wages 
for  personal  service  shall  be  subject  togarniGh 
ment,  aod,  wbere  It  appears  upon  the  trial  that 
the  izarniBbee  la  indebted  to  tbe  defendant  for 
Bucli  current  wages,  the  garnishee  shall  never- 
tbetees  t»  discharged  as  lo  aucb  indebtedness." 
Rev.  ^laL  art.  21». 

The  question,  then,  is.  Will  tbe  garnishee, 
who  ia  indebted  to  Die  defendant  in  tbe  suit  for 
current  wages,  be  protected  by  a  Judgment 
against  him  n  ben  he  fails  to  state  in  his  answer 
the  facta  which  show  The  exemption?  We 
tbink  this  question  must  \ie  answered  in  tbe 
ni'CHtive.  The  garnisliuient  proceeding  is  an- 
cillary to  the  main  suit,  and  to  it  liie  defendant 
In  the  principal  action  Is  not  a  pnrty.  He  (a 
not  required  to  be  served  with  notice'  of  either 
the  issuing  or  the  service  of  Ibe  writ  of  gar- 
nislimenl.  It  is  true  that  our  Statuiee.  litemlly 
coostnied,  require  the  garnishee  to  answer  only 
whether  or  not  he  Is  indebted  tn  defeudant,  and 
wbether  or  not  be  has  any  effects  of  the  de- 
fendiint  In  bia  possession,  and  does  not,  in 
lenus,  direct  that  he  shall  say  wbether  such 
Indebtedness  or  such  effects  are  exempt  from 
a  forcbd  apprcprialion  to  the  payment  of  debts 
or  not.     Id.  arts.  188, 189. 

Tbe  rtnlutes  of  some  of  the  States  require 
him  to  answer  only  as  lo  debts  or  property  not 
exempt.  We  tbinlc,  however,  that,  since  tbe 
defendant  ta  not  required  by  tbe  Statute  to 
bave  notice  of  the  aervice  of  Ibe  writ,  It  was 
not  Intended  that  the  garnishee  ahould  In  hla 
8L.  R.A. 


answer  confine  hiinaelf  to  the  literal  direction* 
of  the  Statute,  whcnheknows  that  the  debtor 
property  ia  exempt.  Such  a  rule  would  plac« 
It  In  tbe  power  of  tbe  gamlahee.  in  many  cases, 
to  deprive  tbe  defendant  of  the  exemption 
which  the  taw  affords  him.  The  garniahment 
may  laaue  after  Judgment;  and,  even  when  it  la 
Issued  before,  the  defendant  may  remain  Ieiio- 
rant  of  tbe  fact,  nnleai  he  seea  proper  to  defend 
tbe  principal  auiL  If,  after  service  of  dtaiion, 
be  aeCenmnea  not  to  defend,  be  may  expect  » 
Judgment  to  be  tendered  against  him,  and  exe- 
cution to  Issue;  but  we  know  of  no  rule  whidi 
requlrea  him  to  take  notice  tit  aaj  aDcillaiy 
proceedinga.  If  he  fails  to  appear.  Bud  tti» 
plaintiff  amends  the  statement  Of  hia  demand 
BO  aa  to  show  a  cause  of  action  materially  dif- 
ferent, be  muat  have  notice.  For  this  reaaon, 
we  cannot  think  that  it  was  IbelntcntlD&  of  the 
Legislature  that  be  should  be  concluded  by  the 
Judgment  in  tbe  garnishment  proceeding  when 
tbe  garnishee  baa  failed  to  disclose  tbe  facta 
showing  the  exemption,  and  when  he  baa  not 
been  formally  cited  to  appear,  and  haa  not  vol- 
untarily appeared  for  the  purpose  of  main- 
taining bla  right.  This  ruling  we  think  in 
accordance  with  (he  great  weight  of  authority 
lo  the  courts  of  other  Blates.  Tbe  Statute  of 
Maine  proviites  that  "no  person  shall  be  ad- 
Judged  a  trustee  .  .  .  by  reason  of  any  amount 
due  from  him  to  tbe  principal  defendant,  a> 
wages  for  his  personal  labor,  for  a  time  not  ex- 
celling one  month."  Rev.  StaL  1841,  cbap. 
US,  §  63. 

In  construingthat  Statute  the  Supreme  Court 
of  that  State  says:  "The  Statute  aecures  to  the 
laborer  his  claim  of  payment  for  one  month's 
labor,  and  placea  it  beyond  tbe  reach  of  hia 
crediiors;  and  bis  debtor  cannot  deprive  him  of 
it  by  his  neglect  lo  disclose  the  whole  mntter 
when  summoned  as  his  trustee."  Lock  v,  John- 
son, SO  Me.  404.  The  followingaulhoiilieBara 
lo  the  same  effect:  Chieogo  it  A.  B.  Or>.  v.  Eag- 
land,  84  111.  875;  Winterfidd  r.  Milwauket  <* 
31.  P.  n.  Co.  88  Wis.  588;  Danieit  y.  Mart,  TO 
Me.  8D7;  Jima  t.  Traey.  70  Pa.  417. 

The  case  before  us  Illustrates  Ibe  Injustice 
of  a  contrary  doctrine.  Tbe  suit  in  nbicb  Ibe 
writ  of  gamishmeni  was  sued  out  was  brought 
June  2S,  18SG,  in  a  Justice's  court  of  William- 
son County,  The  writ  of  garnishment  waa 
issued,  was  served  and  was  answered  by  the 
garnisbee  on  the  same  day  the  ault  was  insti- 
tuted, Tbe  citation  for  tbe  defendant  lo  Wil- 
liamson County  was  returned  "Not  found," 
when  an  alia»  issued  to  Bexar  County,  and  waa 
served  upon  him.  He  made  default.  There 
is  nothing  in  the  record  tolndicste  that  he  ever 
bad  any  reason  to  suspect  that  a  garnishment 
had  issued  to  subject  his  wsges  to  tbe  payment 
of  Ibe  debt.  In  saying  that  (he  defendant  tit 
the  principal  suit  is  not  a  parly  to  tbe  garnish- 
ment proceeding,  we  do  not  wish  to  Ik  under- 
stood as  holding  that  he  has  not  tbe  ri^bt  to 
appear  In  a  case  like  Ibis,  and  to  make  his  own 
defense.  On  the  contrary,  our  statutes  ex- 
pressly permit  thia.    Rev.  Stat.  art.  313. 

What  we  do  mean  to  aay  Is  that  be  is  not  to 
be  held  io  have  constructive  notice  of  the  gar- 
nishment proceeding. 

We  will  say.  In  sdditlon,  that,  fn  ev«ry  caae 
of  Ibis  character,  it  would  be  a  proper  |  ."uciice 
for  tbe   gamiabee,  after  diacloaiug  the  facta 


QVLt,  CoLOKADO  A  Sadta  fa  R.  Co.  t.  Lbtl 


which  sbDwUteezemption,  to  have  tbedefend- 
■Dt  cited,  to  the  end  thai  he  Bbould  make  his 
own  defease.  Bee  laleAarl  t.  Hoon,  Bl  Tex. 
SOI. 

The  parties  at  iDtereat  wQl  then  have  the 
twrdeii  of  the  lltigatioti;  and  upon  the  trial  the 
garniabre  will  be  endtlnl  lo  recorer  hia  coata, 
and  a  reasonable  attorneT'i  fee,  for  his  answer. 
This  certatnlf  should  be  the  practice  when  the 
fact  of  the  ezemplioD  is  coDiested  br  the  plain- 
tiff, or  when  the  garnishee  is  la  Ooulit  as  to 
Ibe  facta.  Bucb  a  rule  affords  ample  protec- 
tioQ  to  all  parties. 


OULF,  COLORADO  A  SANTA  Vt  B. 
CO.,  Jppt., 


Dal^  In  th»  tnuwportetion  ot  g^oods. 

which  le  eauaed  solely  67  a  mob,  will  aot  reader 
the  eanier  Uable  at  oommoo  law  to  make  %ooa 
koaee  arislns  from  a  deoUne  hi  thetr  Qiarketprloe 
'  ~  ■  deterioration  In  tbelr  qualltjon  ao- 
■'— ' ■-■--•-le  nature,  durias  Hi  -    " 


(TBbniarT  H  imX)* 

APPEAL  bv  dpfeodant  from  a  ^<!gment  of 
the  District  Court  for  Tarraat  Couutj  fa 
faror  of  plaiatlSln  an  action  brought  to  recover 
damsKra  for  losses  alleged  to  bare  resulted 
from  defendant's  delay  in  the  transportation  of 
certaia  p>ods.     Rettned. 

Tbe  case  sufflcfently  appears  In  the  opinion, 

Mr.  J.  W.  Tern',  with  Matrt.  ShApard 
Jk  Htllar,  for  appellant: 

A  commoa  earner  la  not  and  never  bas  been 
held  liable  for  deterioration  in  quality  or  value 
of  the  eooda,  caused  by  delay,  In  connection 
with  the  Inherent  tn&rmity  of  the  property 
transported,  which,  an  far  as  (be  carrier  was 
conremed,  was  unavoidable,  and  not  contrib- 
uted lo  by  any  neglijieuce  of  the  carrier. 

Geinru^  T.  Jjoke  Hhore  tft  M.  S.  B.  Co.  8  Cent 
Rep.  839,  102  N.  T  6«3;  FitUburgh,  «.  W,  A 
a  R.  Co.  v.  BoMBK,  84  ni.  86;  PitUburg,  C.  & 
8t.   L.  a.    Oo.    r.    SbUoumU,    6G    Ind.    168; 

■An  opfnloii  was  banded  down  In  this  ease  on 
Deoember  IT,  188^  In  oonformltr  with  a  denialoa 
anrmliiB  Uie  Judgment  of  tbe  lower  oonrt.  A  re- 
bouinK  was  lubaequeDtlr  Biaatad,  the  liidBment 
reversed  and  the  opinion  fflven  berewlth  bandad 
down.  Thslormer  opinion  la  tbereforaaitpeiaeded 
__.. '-jmllted,   [Rep.] 


Harm.— Carrier  ef  frtloht;  lUMUtt/fiyr  taSbtn  Co 
Ironaporf.'  miit»  no  eccuaa. 

On  failure  to  traneport  to  tbe  destination  asreed. 
the  oarrler  la  liable  for  the  ezocas  over  the  price 
stipulated  and  paid  to  otbarcorrlen  to  oomplete 
tbe  transportation,  with  Intareet.  Wblte  v.  HIs- 
bodH  p.  K.  CO.1  Vest.  Hep.  tie,  IB  Ho.  App.  400. 

A  oonOBOt  toa  terminal  point,  with  privilege  to 
a  point  beyond,  k  binding.    IMS, 

nu  faot  that  a  riotous  mob  ailated,  preventing 
tbe  employ6  from  opeTattug  tha  Una  to  thepolntof 

8L.R.A. 


IjiJu  BhoT*  d  M.S.  R.  Oa.  y.  Benntit,  89  lad. 
457.  S  Am.  &  Gng,  R.  R.  Caa.  891. 

The  common-law  liability  of  carriers  was 
placed  upon  tbem  that  Ibey  might  be  safe  in 
their  ways  of  dealing;  for  else  tbeae  carriers 
might  have  an  opporhmity  of  undoing  all  per- 


a  clandesiiae  manner  as  would  not  be  possiDlft 
to  be  discovered. 

Coggt  T.  Bernard,  8  Ld.  Raym.  909.  Seeslao 
Foneani  y.  Piiiard.  1  T.  R  31;  RiUy  v.  Horna, 
S  Blng.  317;  CkttaUUr  v.  Btraham,  3  Tex.  1 15, 

If  the  carrier  bas  used  due  and  reasocabla 
diligence  in  the  trana portal  ion,  undfr  nil  the 
circumstances,  this  will  aufflcienlly  dlscbarge 
him,  even  though  delay  were  occaaiooed  by 
some  accident  or  misfortune  not  irreaislible  01 
strictly  referable  to  special  ezcepllou. 

Srboiiler,  Bailm.  §  488.  iiee  also  Anir.  Carr. 
§  28S,  and  nota;  Edwards,  Bailm.  %^  008,  609; 
ParioniY.  Baray.  14  Wend.  31B,  217;  Coager 
T.  SudionJiivtrR.Oo.  6 Doer,  876;  Harmony  y, 
Bingham,  13  N.  Y.  B9;  Wibert-r.  Ntie  Fork  A 
B.  E.  Oo.  Id.  346.  19  Burb.  36;  Taylor  y.  Great 
Northern.  R  Cb.  L.  R  1  C.  P.  885;  Sinniek  v. 
Chicago,  B.  I.  dP.  B.  Oo.  09  Iowa,  665;  K((t> 
burg,  a.  A  St.  L.  M.  Oo.  v.  BoOoatU,  65  Ind. 
188;  PitUburg,  Ft.  W.  A  O.  B.  Oo.  t.  Baitn, 
84  lU.  86;  J.akt  SAort  A  M.  8.  B.  Co.  v.  Ben- 
nett, 89  Ind.  4B7,  6  Am.  &  Eng.  R.  R  Caa. 
891;  Qeirmery.  Lake  Sliore  A  M.  8.  B.  Co.  8 
Cent.  Rep.  829.103  N.  Y.  663. 

Lossesdue  to  natural  decay,  deterioration  and 
waste  or  the  things  carried  are  excusable. 

Scbouler,  Bailm.  g  410;  Hutcb.  Carr.  §  318; 
Ednards,  Bailm.  gg 698,599;  Uvdiony.  Box- 
endaie,  3  Hurlst.  &  N.  675;  Powdl  y.  Mill*, 
87  Miss.  698;  SaeUand  t.  Sotton  A  A.  R.  Co. 
102  Alass.  376;  LawrvMe  v.  Dejibreene,  60  U.  8. 
1  Black,  170  (17  L.  ed.  80);  Clark  t.  BaraaeU. 
68  U.  B.  IS  How.  37;i  (13  L.  ed.  985i;  Oliewxil' 
Utr  r.  PaUon,  10  Tex.  344. 

The  carrier  is  not  liable  for  loss  to  the  ship- 
per because  ol  a  decline  In  tbe  market  value  of 
goods  during  tbe  delay  In  Iransporiation, 
where  such  delay  is  not  conlributed  to  by  any 
neeligence  of  the  carrier,  but  is  caused  by  ac- 
cident or  misfortune  or  circumstances  beyond 
hia  control. 

HtUiwOl  y.  Grand  Trunk  R.  Co.  10  Biss. 
170;  Michigan  C.  R.  Co.  v.  Burroum.  83  Slich. 
6;  Mayer  v.  BuTcluird,  99  Mass.  621;  Petl  y. 
Chicago  A  N.  W.  B,  Co.  30  Wis.  69.^;  ffiiif 
Tentistste  A  0.  B.  Co.  v.  Mlnon.  1  Coldw.  2i2: 
VrcUiurg  A  M.  R.  Co.  y.  RagtdaU.  4tt  Misa. 
468. 

Mr.  B.  P.  Arres,  for  appellee: 

A  common  carrier  is  liable  for  all  losses  ex- 
cept aucb  as  may  arise  fiam  the  set  oF  Ood. 
tbe  public  enemy,  the  fuuli  of  tbe  pnrty  rotn* 
plaining  or  the  Inherent  quality  of  the  prop- 


Rev,  i 


Stat  arts.  377,  378;  C'er^ liter  v.  Btra- 
ham,  2  Tex.  123;  PkilUo  v.  .•^n.jord.  17  Tix, 
337;  AriuM  v.  Jonet,  20  Tex.  3S5;  Ryan  v.  Mie- 
'    "  A   T.  R.  Go.   as  Tei.    19;   8   Wood, 


The  inevitable  aceident  wliicb  exrusrs  acar- 
rler  la  one  which  springa  from  ptiysics]  agency 
alone,  and  not  from  kiiowu  force  or  fraud,  ex- 
cept the  force  be  exerted  by  a  public  enemy. 


Tbxab  Sdtrbmi  Coukt. 


Tkb., 


CKftallier  t  t*r<Aam  ttnd  Fhiltte  t,  San- 
ford,  tvpra;  Baj^U  t.  BayUfr,  IS  Tex.  498; 
Aneid  v.  .AMtte,  tiipra. 

8ta,rton,  Cn.  J.,  ddlrend  tbe  opinion  of 
tls«  court: 

A.  further  consideration  of  thl«  case  induce! 
(■■  to  believe  that  tbe  former  dlNpoailloD  made 
of  It  WM  erroneouB,  and  the  motion  for  rehear- 
ing la  Buataineil,  Appellee  brouKbt  tbia  action 
to  recover  damaftes  reeulUnx  from  dela;  in 
traaBporLinn  a  carload  of  lemons,  received  by 
appellant  mim  another  nilnay  compHoy  at 
RMCubetg  Junction,  to  be  Lrausported  to  Fori 
■Worth,  He  allejred.if  the  lemons  bad  been 
ttanaported  within  a  reasonable  time,  tbej 
would  have  reacted  Fort  Worth  on  September 
S7,  at  nhich  lime  the;  were  then  worth  to  tbe 
Biarkel  %Vi  per  boi,  but  that  Ibev  were  not 
delivered  at  Fort  Worth  until  October  2,  when 
tbey  were  worth  in  tbe  market  onlj  %i  per 
txix,  and  that  bj  reason  of  this  delay  he  was 
damaged  $3,000,  there  being  $360  boxes.  He 
further  alleficed  (bat  the  lenions  were  shipped 
from  New  Orleans  in  a  venlilated  car,  as  was 
necessary  for  their  preservation,  but  that  while 
tn  rouU  Ihey  were  transferred  from  that  to  a 
close  car,  whereby  they  were  caused  to  heat 
and  rot,  and  that  from  thia  cause  fifty  boxes 
were  lotit,  for  which  he  asked  $0OOas  dauia^a. 
He  further  alleged  that  he  was  compelled  to 
araoit  the  lemons  after  the^  were  received  at 
Port  Worth,  which  cost  him  fifty  cents  per 
tiox,  and  this  he  also  sought  to  recover.  The 
petition  then  procieds  as  followi:  "Where- 
fore piainlifF  avers  and  charges  Ibat.by  reason 
of  said  unreasonable  delay  in  the  transporta- 
lion  and  delivery  of  said  lemons  as  aforesaid, 
♦nd  the  deprecistion  of  the  price  Ibereof  as 
aforesaid,  and  tbe  transferringsaid  lemons  from 
aaid  veDIilated  car  to  said  close  car  as  aforesaid, 
lie  has  been  damaged  In  the  sum  of  $3,730," 
for  wliich  be  prays  Judgment  Defendant  an- 
swered by  a  general  denial,  and  further  spe- 
cially, pleaded  as  follows:  "And  for  further 
and  special  answer  the  defendant  lays  that.  If 
It  ever  received  tbe  fruit  described  in  plaintiff's 
pettUon,  the  same  was  received  by  it  at  Rosen- 
berg Junction  from  tbe  G.  B.  &  S.  A.  Ky. 
Company,  and  was  Immediately  forwarded 
from  aaid  station  In  said  car  in  wbicb  tbe  same 
bad  been  delivered  to  defendiiot,  without  open- 
ing the  same.  That  tbe  said  carload  of  fruit 
■was  carried  with  speed  and  safety  to  tbe  City 
of 'lemple,  In  Bell  County,  lb  rough  which  it 
liad  to  pasa  to  be  delivered  to  plaintiff  at  Fort 
'Worth,  That  said  car,  on  Its  airival  at  Tem- 
ple, was  taken  from  the  train,  aod  side-tracked 
liy  a  mob  of  peraons,  who.  at  the  lime,  were 
engaged  In  a  not  In  the  said  Qtv  of  Temple, 
and  in  the  removal  and  destruction  of  defend- 
aot's  property,  Including  Its  road-bed,  rollios 
«tock,  Freight,  etc.,  at  aald  placii  That  said 
rioters  were  in  great  force  and  number,  and 
that  It  was  impossible  for  defendant,  wiib  its 
ageois  and  employes,  to  resist  ttiem,  or  dispos- 


aaid  car  the  said  rioters  Immediately  stopped 
tbe  train  and  car  bearing  the  said  fruit,  and 
took  poMfssIon  thereof  and  out  of  the  control 
of  defendant  with  orerpowering  force  and 
■Tins,  and  agalnal  ItspTOteat.andnotwItbstaDd- 
8L.R.  A. 


Ing  Its  streuuDua  and  oxhauatlDg  effort!  to  pre- 
vent the  aame.  The  Hid  riolera  uncoupled  the 
can,  and  forced  said  car  of  fralt  upon  a  dde 
track,  where,  by  overwbelmlngforceandarma 
and  violence,  for  the  apace  of,  to  wlt,flvedaya, 
tbey  held  posaeasloD  of  Ihe  same,  refusing  to 
permit  the  defendant  to  remove  tbe  same;  and 
using  force  and  violence  to  prevent  defendant, 
and  lis  agents  and  employ^,  from  moviugaald 
car,  as  It  then  offered  and  wished  and  was 
ready  to  do.  Defendant  says  tbat  it  bad  re- 
maiDinx  In  Ita  employ  at  and  during  said  time 
a  suffldent  numtier  of  competent  employes, 
who  would  have  moved  Its  trains  and  carried 
aaid  car  of  fruit  and  other  freight,  liad  it  not 
been  prevented  by  the  force  and  violence  here- 
in charged.  Defendant  made  every  possible 
effort  to  resume  control  of  its  property,  and  to 
move  ft!  said  traina,  and  ship  tbe  car  bearing 
plaintlfl's  fruit,  and  through  its  manager  and 
agents  appealed  to  city,  county  and  state  au- 
thorities and  officers  for  assistance  and  force  to 
control  said  riot,  and  the  prevailing  unlawful 
force,  end  to  assist  defeodant  to  reposaess  Itself 
of  Ita  property,  and  to  pursue  its  lawful  busi- 
neas.  But  defendant  says  lliat  neither  thecity, 
county  nor  stale  officers  and  eulborliies  were 
able  lo  furniah  sufficient  force  to  subdue  said 
riot,  and  dispossess  aaid  rioters,  and  drive  them 
from  tbe  occupation  of  defendant's  property. 
That  Ibis  state  of  affaiia  existed  tor  the  spaca 
of,  to  wit,  five  days,  during  which  the  plain- 
tiff's fruit  was  in  the  control  and  in  the  posxes- 
sion  of  aaid  rioters,  and  could  not  be  handled 
or  transported  by  defendant.  That  Immediate- 
ly afier  the  cessation  of  said  riot,  and  tbe  dis- 
persion of  said  rioters,  which  occurred  at  tbe 
end  of,  lo  wit,  five  days,  the  defendant  Imme- 
diately recovered  Its  property  and  freight,  and 
took  possession  of  said  car,  and,  as  soon  as  It 
was  possible  transporied  the  same  to  Its  desti- 
nation, namely,  the  City  of  Fort  Worth,  in 
Tarrant  County,  where  it  delivered  (he  same 
at  once  toplaimiS.  Wherefore  defendant  save 
that  it  has  not  been  guilty  of  anv  ne^llgeneein 
and  about  aaid  transportation  of  said  car.  and 
said  delay  was  not  due  io  Ibe  neglect  of  itsdu- 


,  and  restrain  them  from  actsof  violence, 

and  permit  the  defendant  lo  puraue  its  ordina- 
ry and  peaceful  avocation.  And  all  this  the 
defendant  is  ready  to  verify,  and  prays  Judg- 

The  plaintiff  filed  a  general  demurrer  to  thle 
plea  as  setting  up  nolawfut  defense,  which  waa 
susiahied  by  the  court.  There  was  a  judgment 
for  the  plaintiff,  from  which  thia  appeal  la 
proseculM. 

From  tbe  statement  it  will  beteen  that  plain- 
tlff  based  his  claim  for  damages  mainly  on  the 
ground  that  there  was  an  unreasonable  delay 
m  the  transportation  of  the  lemoiia.  If  a  de- 
fense to  a  claim  for  damages  resultins  from 
such  a  cause,  other  than  inevitable  accident  or 
the  act  of  God,  can  prevail,  there  can  be  no 
doubt  that  the  answer  sets  up  such  a  defense; 
and,  If  a  good  defense  to  anypart  of  plalniiS'a 
claim  was  set  up  In  the  answer.  It  was  error  lo 
sustain  a  demurrer  to  it    Onder  tbe  8iatulc* 
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of  Ibii  State  the  lUbilily  of  tbe  coididod  car- 
rier is  tbat  Impoeed  bjfberulegof  tbe  common 
law.  [Rev.  Stat.  art.  217.1  "He  U  liable  not 
only  for  Iobks  occasionea  by  secret  llieft  or 
embezzlemeot,  but  for  tboie  iDBicled  bj  tafj^h- 
waj  robbery,  b;  the  apoliatloiia  and  oulraj^ 
of  moba,  rlot^ni  and  InBUrgeDla.  Tbe  moatre- 
luilesa  and  deslructive  conSa^ation,  If  ooca- 
BJoued  by  bumaa  ajrency,  wltliuut  any  cegll- 
^ence  wbalever  on  tbe  part  of  the  carder,  will 
furoisb  no  valW  gronnd  of  exemption."  CA«- 
taUi«r  T.  Sfraham,  S  Tei.  122. 

For  failure  to  carry  and  deliver,  tbe  carriei 
cannot  excuse  hitnaelf  by  reason  of  the  fact 
that,  through  hDman  agency,  not  under  bis 
control,  tbia  waa  prevented  without  fault  on 
his  part;  but  if  tbe  property  be  wbolly  lost  or 
partially  decayed  throu^  lome  inherent  quali- 
ty, without  fault  on  the  part  of  the  carrier,  this 
vill  eicuae  the  failure  safely  to  carry  and  A» 
liver,  for  the  operation  of  tbe  laws  of  nature, 
working  destruction  or  1o<b,  furnish  tbe  same 
excuse  as  do  tempest,  llgbtolnK  or  other  cause 
termed  the  "act  of  Qod."  Tbe  reasons  on 
which  tbe  common-law  rule  Is  based  are  thus 
■tated  by  the  English  Judges,  whose  knowledge 
of  the  ground-work  of  that  ayilem  has  oever 
been  questioued: 

In  Fcrvxird  v.  Pittard,  1 T.  R.  37,  tbe  reasons 
tie  thna  stated  by  Lord  Mansfield:  "But  to 
prevent  litigation,  collusion  and  the  necessity 
of  going  into  circumstances  Impossible  to  be 
tniraveled,  the  law  prewmes  against  the  car- 
rier, unless  be  sbowa  that  It  was  done  by  the 
king's  enemies,  or  by  such  act  as  could  not  hap- 
pen by  the  intervention  of  man,  asstonns,  light- 
ning and  tempests.  If  an  armed  force  cacoe  to 
n>b  tbe  carrier  of  the  goods,  he  is  liable;  and  a 
reason  Is  given  In  tbe  books,  which  is  a  bad 
one,  vlE.,  that  he  ouKbt  to  have  a  sufficient 
force  to  repel  iti  but  that  would  be  impossible 
In  some  cases,  aa^or  instance.  In  tbe  riots  of 
the  year  1780.  Tbe  true  reason  is,  for  fear  it 
may  give  room  for  collualou,  thai  the  master 
may  contrive  to  he  robbed  on  purpose,  and 
■bare  the  spoil." 

The  reasons  are  thus  stated  by  Beet,  Ch.  J., 
in  Riley  v.  Horve,  6  Bing.  230:  "When  goods 
•re  delivered  to  a  carrier,  they  are  uaually  no 
longer  under  tbe  eye  of  tbe  owner;  be  seldom 
follows  or  sends  anyaervant  with  them  to  their 

Elace  of  desiication.  If  tbey  should  be  lost  or 
ijured  bf  tbe  grossest  negligence  of  the  car- 
rier or  his  servants,  or  stolen  by  tfaem,  or  by 
tbieves  in  collusion  with  them,  the  owner 
would  be  unable  to  prove  either  of  these  causes 
of  loss.  His  wilnessea  must  be  the  carrii-r's 
servaots,  and  they,  knowing  that  Ibey  could 
not  be  cnn[radict«d,  would  excuse  tlieir  mas- 
ters and  themfelves.  To  give  due  security  to 
pToperty,  the  law  has  added  to  that  responsi- 
bilitv  of  a  carrier,  which  imtnediatelv  rises  out 
of  bis  coniract  to  carry  for  a  reward,  namely, 
tbat  of  taking  all  reasonable  care  of  it,  the  re- 
iponsihility  of  an  Insurer.  From  bis  liability 
as  an  insurer,  the  carrier  is  only  to  be  relieved 
by  two  things,  both  so  well  known  to  all  tbe 
country  when  they  happen  that  no  person 
would  be  so  rash  as  to  atlempt  to  prove  that 
they  bad  happened  n  hen  tbeybad  not,  namely, 
the  act  of  God  and  the  king  s  enemies." 

Tbe  same  reasons  do  Dot  apply  when  Uie 
■  L-RA. 


thing  Is  Hctualiy  transported  and  delivered,  al- 
thougb  when  delivered  It  may  be  greatly  dimin- 
iabed  in  value  by  a  fall  in  tbe  market  price,  or 
Its  value  partially  or  entirely  deslDyed  by  rea- 
son of  its  inherent  perishable  nature,  whii^  baa  - 
worked  its  ^trtial  or  entire  destruction  while 
in  transit.  The  rule  is  thus  stated  by  a  receni 
text-writer,  in  accordance  with  the  view  ex- 
pressed by  many  others;  "But  tbereasonaupoD 
which  the  extraordinary  responsibility  of  tbe 
common  carrier  for  tbe  safety  of  tbe  goods  is 
founded  do  not  require  Ibat  the  same  respon- 
sibility should  be  eilended  to  the  time  occupied 
In  their  transportation.  The  danger  of  loss  by 
robbery  or  embezzlement,  or  theft  by  collusion 
and  fraud  on  his  part,  has  no  application  whea 
the  mere  time  of  tbe  carriage  Is  concerned. 
'His  first  duty,'  It  la  said,  'is  to  carry  tbe  goods 
safely,  and  the  second  to  deliver  them;  and  it 
would  be  very  bard  to  oblige  a  carrier,  in  case 
of  any^  obstruction,  to  risk  the  safety  of  the 
goods  in  order  to  prevent  delay.  His  duty  la 
to  deliver  tbe  goods  within  a  reasonable  time, 
which  is  a  term  Implied  by  the  law  in  the  con- 
tract to  deliver;  as  Tindal,  Ch.  J.,  puts  it, 
when  be  says:  "  Tbe  du^  to  deliver  wilhin  a 
reasonable  time  being  merely  a  term  ingrafted 
by  legal  implication  upon  tbe  promise  or  duty 
to  ddiver  generally."'  In  tbls  respect,  there- 
fore, the  common  carrier  sLanda  upon  the  same 
KTOund  with  other  bailees,  and  may  excuse  de- 
lay in  deliveiT  of  the  goods  by  accident  or 
luisforlune,  although  not  inevitable  or  pro- 
duced by  the  act  of  Qod.  All  tbat  can  be  r«- 
quired  of  bim  in  such  an  emergency  is  that  ha 
shall  exercise  due  care  and  diligence  to  guard 
against  the  delay,  and  that,  if  it  occur  without 
bis  fault  or  negligence,  be  shall  omit  no  rea- 
sonable efforis  to  secure  tbeaafety  of  tbe  goods." 
Hutch.  Carr.  g  BUO.     See  also  secliona  2it2,  881. 

16. 

Many  cases  are  cited  in  the  notes  illustrative 
of  the  application  of  tbis  rule,  and  we  will 
briefly  refer  to  some  more  recent. 

In  ilaai  v.  Eanfit  Oily,  Ft.  S.  d  6.  R.Ch.,  SI 
Oa.  TB2,  S5  Am.  &  Eiig.  R.  R.  Cas.  573.  it  was 
held  that  the  company  was  not  liable  for  loss 
resulting  from  "delav  in  delivering  freight, 
caused  by  a  strike  of  lis  employ^,  accompa- 
nied by  intimidation  and  violence  which  could 
not  be  prevented  or  suppressed  by  either  Lho 
company  or  tbe  rivil  autborities." 

The  loss  in  tbat  case  resulted  from  a  fall  in 
tbe  market  price  between  tbe  time  tbe  freight 
would  ordinarily  have  been  delivered,  but  for 
the  obatcuclion,  and  the  time  when  it  was  de- 
livered. 

In  tlie  case  of  OHsyaer  v.  iafce  SBom  &  M. 

,  a  Co..  103N.Y.  563,  8  Cent.  Rep.  329,  the 

me  ruling  wns  made,  and  the  case  distin- 
guished from  Wttd  v.  PanamaR.  Co.,  17  N.  Y. 
882.  and  Biarketoek  v.  A'eui  York  ARR  Oo. ,  20 
N.  T.  48.  Case  last  cited,  while  affirming  the 
rule  quoted  from  Hutchinson  on  Carriers,  beld 
that  tbe  simple  fact  that  employes  refused  to 
work  did  not  relieve  the  carrier  from  liability 
for  failure  to  transport  freight  within  the  usuelI 

FitMurg,  0.  A  St.  L.  R  Co.  v.  Bollowetl,es 
Ind.  IBO,  was  a  case  In  which  a  carrier  was 
sought  to  be  held  liable  for  f^lure  to  receive 
and  transport  freight  within  tba  tuiutl  time. 


;,  Cookie 
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•nd  Ibe  company  let  up  a  defenae  slmflar  to 
tbal  urgM  In  tbe  case  before  db.  After  itat- 
Ine  the  rule  as  1o  tbe  liability  of  carriers  for 
faUuie  to  deliver  at  place  of  deatiDstloo,  tha 
'court  raid:  "But  tbe  slrict  rule  contended  for 
by  Ibe  appellee  is  applicable  tocommoo  car- 
riera  ddIv  alter  the?  have  received  tbe  goods  for 
transportation,  anil  fail  to  deliver  tbemattbeir 
dpsliOHtion,  or  when  they  are  lont.  In  casea 
like  tbe  pr(?!tent,  for  delay  in  recelvia;  and  car- 
lying  tbe  goods,  tbe  carrier  ia 


__r  delay  in  Teceivine  the  goods,  or  Id  traos- 
porting  them  after  tney  have  been  received, 
whenever  tbe  delay  la  necessarily  caused  by 
ubforeseen  disailer  which  human  pradence 
cannot  provide  against,  or  by  accident  not 
caused  by  tbe  uefcligeDce  of  tbe  carrier,  or  by 
Itiieves   and  robbeia,    or    an    uucoatrollabie 

In  PitlAurg,  Ft.  W.  d  O.  R.  Go.  y.  Saen, 
64  III.  85,  it  was  held  competent  for  thecarrler 
to  sliow,  in  a  suit  fur  damages  resulting  from 
delay  in  tlie  transit  of  freigbi_,  Ibat  the  delay 
waa  caused  Bolely  by  Irreaialible  violence  of 
men  who  are  not  In  the  employment  of  the 
company;  and  that  when  empl(iy6a  suddenly 
refused  to  work  and  were  discharged,  and 
others  employed  who  were  pievenled  by  law- 
less violetice  of  those  dischurKed  from  doing 
duly,  the  company  waa  not  liable  for  delay 
tlius  caused. 

Tbe  CHse  of  Laka  Short  A  M.  B.  B.  Oo.  v. 
Pennett,  89  Ind.  457,  6  Am ,  &  Eng.  R.  R  Gas. 
40S,  decided  by  the  Supreme  Court  of  Indiana, 
■Itirma  tbe  rule  asserted  in  I'ltta^arg,  C.  A  8t, 
L.  R.  Co.  v.  UoiloweU,  though  the  caae  wss  one 
under  contract.  Many  cu^es  might  be  cited 
in  which  csrriera  have  been  held  not  liable  for 
injury  resulting  solely  from  delay,  when  this 
was  shown  to  have  been  caused  by  minfortuno 
or  accident,  not  such  as  would  relieve  tbe  cai^ 
ner  (or  lose  of  freight  or  failure  to  deliver  it. 
We  are  of  opinion  tliat  the  answer  excluded 
pTescnlecl  a  K^toA  defense  to  so  much  of  the  ac- 
tion as  souglit  to  recover  damages  for  decline 
in  market  price  of  iemooa  during  time  of 
transit. 

It  may  be  true  that  the  answer  does  not  pre- 
ecnt  a  defense  arising  from  the  fact  that  the 
lemons  may  have  become  less  valuable  while 
in  transit  by  reason  of  materiel  decay  without 
ifault  on  part  of  carrier:  for  there  is  no  aver- 
Dieut  in  the  plendiugs  of  either  party  that  there 
^vas  any  diuiinulion  in  value  on  that  account. 
Pinintilf  does  allege  that  liie;  bested,  and  on 
that  account  rotted  to  a  given  exlent,  but  that 
was  ultriliutcd  io  the  wronfrful  act  of  defend- 
ant in  pulling  them  in  an  improper  car.  To 
tbe  extent  the  fruit  may  have  deteriorated,  on 
acrouni  of  its  perishable  nature, while  In  transit, 
the  facta  pleaded  wuuld  furnish  a  defense,  it 
defendant  bestoned  upon  it  proper  csre;  for 
in  euch  case  such  a  loss  would  be  attributed 
aolely  to  tbe  delay  which  the  answer  excuaes. 
Fur  the  error  of  the  court  in  sustaining  tbe  de- 
murrer the  jvdgmtnt  *oiii  Im  restrttd,  and  tAe 
tavM  remanded. 
6L.R.A. 


St  T.  T.  TIPTOH. 

{....Tax,  App.....! 

L  bm  pntOidiMl  M  »  law  aflBT  It  has  torn 
depoaltad  In  tho  oflica  of  the  Becretair  of  Btala, 
ilaned  br  the  Praalrtent  of  the  Senate,  Speaker  of 
tba  Houn  of  Bepceeentatlvea  and  the  Ooraiiar, 
cumot  be  shown  bj  Journals  of  tlie  Le«rlalatui«. 
or  an7  other  svjdmioe,  to  ba  different  fiom  Om 
Statute  actually  enacted,  or  Invsltd  tor  failure  to 
aomplr  wlUt  aor  tomuUtiei  lequlied  hi  the  Coa- 


(FeteoBiT  u.  laecu 

APPLICATION  for  a  writ  ot  habeas  coipna 
to  inquire  Into  Ihe  cause  and  validity  of 
the  detention  of  applicant  in  tbecnatodyoi  tbe 
sheriffof  SmitbCouuCy.    AppiieantTemandtd. 
Tbe  case  sufflcienllv  appesrs  in  tbe  opinion. 
Meurt.  Finlav,  M^rah  ft  BaUer   and 
McL«aaora  *  C>inpbell  for  applicant. 

Mr,  Davld«on,  Jail.  AUy-Oeit,,  for  the 
Blata. 

WlUaon,  J,,  delivered  tba  opinion  of  tbe 

Applicant,  T.  W.  Tfpton,  being  in  custody 
of  the  sheriff  of  Bmltb  County  l^  virtue  of  a 
capiat  Issned  from  the  county  court  of  said 
couDly  upon  an  Informslion  baaed  upon  a  com- 
plaint charging  said  applicant  with  unlawfully 
selling  refined  kerosene iiluminadngfluid  with- 
out first  having  the  same  inspected  and  branded 
according  to  law,  applied  to  tbe  county  Judge 
of  said  Bmith  County  for  the  writ  of  habeas 
corpua,  and  said  ;'  ^ge  declined  to  grant  said 
writ,  hut,  as  the  question  involved  in  tbe  case 
was  the  validity  of  a  statute,  referred  the  appli- 
cation to  this  court;  requealing  action  tbereon. 
At  Tyler  this  court  granted  tbe  writ,  and  upcm 
a  hearing  thereof  took  the  cause  under  advise- 
ment, and  transferred  the  same  to  Ibis  branch; 
and,  after  a  thorough  invesUgation  of  the  ques- 
tion presented,  we  now  declare  ourconclu»ioDS. 

It  is  claimed  by  applicant  that  the  Statute 


Worm.—LfV<aalitn;  panam  of  Mis. 

A  bW  becomes  a  law  when  it  has  gone  throush 
ailUie  forma  prescribed  In  tbaCoQStltutloa.  Jon«B 
V.  HiitcblnsoQ,  13  Ala.  TEL 

It  becomes  a  law  wben  It  la  pssaed  br  (he  Lcfrta- 
lature  snil  la  approved  by  tbe  Kovemor.  Uemphia 
V.  nulled  States.  Vr  U.  8.  Xffl  i24  L.  ed.  09)1. 

Alrer  Its  traDsmiBslDTi  to  the  gnvcrnar  neither 
Bouse  oan  raoail  It.    People  v.  Devlin,  33  N.  T.S8B. 

LoglglaOve  Journals  are  not  evidence  ot  the  mean- 
ing ot  a  statute:  tbls  must  be  ssoerlaJned  by  the 
Act  itself,  and  from  facta  connected  with  the  sul>- 
}ect  on  Hblob  tC  la  to  operate.  Bouthwark  Danli  v. 
Com.  ee  Pa.  W.  See,  however.  Edvw  v.  Bandolpb 
County,  TO  Ind.  SSL 

They  are  themselvea  the  big-best  evidence  of  tbe 
enactment  ot  tbe  law  and  ot  tbe  Ume  ot  Its  enact- 
ment, aardner  v.  &mey,  78  IT.  B.  e  Wall.  OO  lU 
L.  ed.  890):  People  v.  Slame,  SS  III.  UI:  Bloke  v.  Na- 
tional Citr  Bank.  DO  C.  B.  S3  WalL  Slrr  (2S  L.  ed.  IIS). 

The  Court  may  ooosulc  the  Journals  of  the 
two  Houses  ot  tbe  Legtslature  to  asonrtain  Its  will 
and  Intention  wbere  the  statute  to  be  lnCa7>ta(ad 
Is  amt>lffuouB.  Bd^er  v,  Randolph  County,  s«jir& 
aea  not*  to  Feopl*  v.  MeElioy  iHlehJ  a  L,  B.  A.  ML 
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(or  a  tIoIkUod  of  which  be  bbetog  prosecuted 
and  la  In  custody  as  aforesaid,  to  irit,  the  Act 
kpproTed  April  fl,  1688,  entitled  "An  Act  to 
ProTide  for  the  InspecUon  of  Reflned  Oila 
Wbich  Are  the  Product  of  Petroleum,  and 
Wliicb  May  be  Uaed  for  Illumloatlng  Purpoaea 
wldilo  Ibis  Stale,  and  to  Regulate  tbc  Sale  and 
ttae  thereof,  and  to  Provide  Penalties  for  Vio- 
lation of  the  Same,"  Is  not  a  valid  law,  because 
it  b  not  Ibe  Statute  which  was  In  fact  enacted 
bj  the  Le^slalure.  It  is  olBiiued  by  applicant, 
•Dd  ia  conceded  W  the  assistant  alloroey-gen- 
«ral,  and  isahoTu  by  ibe  journalsof  tbe Senate 
and  House  of  Representatives,  that  said  Act 
originated  in  Ibe  House  of  Bepresentalives,  and 
■was  desi^ated  and  known  as  "House  Bill  No. 
187."  It  passed  tbe  House,  and  was  sent  to 
the  Senate.  In  the  Senate,  section  8  of  the  bill 
was  amended,  and  the  bill  was  returned  to  Ibe 
House  with  tbe  senate  amendment  thereto. 
Tbe  HousecoDcurredfn  tbe  senate  ameudmenl. 
Tbe  bill,  as  amended,  waa  enrolled.  The  com- 
mittee on  enrolled  biils  reported  to  tbe  House 
tbat  tbe  bill  had  been  correctly  enrolled,  and 
tbe  bill  was  then  signed  and  presented  to  tbe 
eDvenior,who  approved  it,  and  It  was  deposited 
in  the  secretary  of  state's  oSce.  As  appears 
from  the  senate  journals,  (beamendment  (o  sec- 
tion 3  of  said  bill,  which  was  adopted  by  the 
Senate,  was  as  follows:  "Provided,  it  shall 
not  be  necessary  to  inspect  oil  wbicb  has  been 
inspected  under  a  law  oF  atiotber  State,  and  lis 
qoality  determined  and  evidenced  by  tbe  au- 
ineatic  alamp  or  mark  of  the  inspector  of  snch 
Slate." 

Id  the  eorolled  bill,  which  is  now  tbe  Statute 
we  ar«  considering,  tbe  proviso  in  section  S, 
corresponding  10  tbe  amendment  above  quoted, 
reads:  "Provided,  it  shall  not  be  necessary  to  In- 
■pect  one  wbtcb  has  been  Inspected  under  a  law 
<n  another  Slate."  It  is  manifest  that  the  pro 
Tiso  in  tbe  Blalute  and  tbe  proviso  which  is  re- 
-cited  in  the  senate  Joumats  aie  aoC  the  same, 
but  arc  eascntially  different. 

But  how  far  will  the  courts  of  this  Stale  go 
Id  inquiring  Into  the  acts  of  tbe  IPKislatlve  de- 
nartmenl  of  the  gorernmentT  When  a  bill  baa 
been  authenticated  hy  the  signatures  of  the 
president  of  the  Senate,  and  tbe  speaker  of  tbe 
House  of  RepreseDtatives,  and  the  governor  of 
the  State,  and  has  lieen  deposited  in  tbe  ofilce 
of  tbe  secretary  of  stsle,  and  published  as  a  law 
of  the  State,  will  Ibe  courts  of  this  State,  from 
the  Journals  of  the  Legislature  or  other  evi- 
dence, determine  that  the  statute  is  not  a  valid 
law  because  not  enacted  In  accordance  with 
U)e  formalities  required  by  tbe  Constitution,  or 
because  the  statute  so  autbenticaled  Is  not  Che 
one  enacted  by  the  Legislature!  In  aevernl  of 
the  American  States,  it  is  the  establisbed  doc- 
trine tbat  the  courts  will  inquire  behind  the 
authenticated  statute  into  the  manner  of  its 


•el  for  spplicant  have  referred  us  to 
decisions  which  sobold,  and  whicb  unquestion- 
ably support  the  propositions  contended  for  in 
behalf  of  applicant.  But  there  is  much  conflict 
of  autliority  upon  tbe  questions  above  pro- 
pounded. We  shall  not  take  the  time  to  dte 
and  review  the  vast  number  of  decisions  bear- 
ing upon  the  labject,  believtng,  as  we  do,  that 
•  I..R.A, 


TOM.  3S7 

(be  court*  of  Ihis  Stale  have  announced  Ibe 
rules  by  which  we  should  be  governed. 

In  Blemng  v.  Oalvefton.  42  Tei.  Ml,  It  la 
beld  that  the  Judicial  department,  on  tbe  ban 
fact  that  the  journals  of  one  or  both  Houses  of 
the  Legislature  fail  lo  show  the  passage  of  tha 
bill  in  full  and  strict  confonnit^  to  all  the  di- 
reclloDB  contained  in  the  Consdtution,  should 
not  disregard  and  treat  as  nought  an  Act  in  all 
other  respects  unobjectionable.  It  is  further 
clearly  intimated,  we  think,  in  that  decision 
that  the  sutbenticated  statute  should  be  re- 
garded as  tbe  best,  if  not  conclusive,  evidenca 
Uiat  the  required  formalities  were  observed  ta 
lis  pasaage,  and  that  for  the  courts  to  enercisa 
the  power  of  going  behind  sucb  Statute,  and 
inquiring  Into  tbe  manner  of  its  enactment, 
would  lead  lo  most  disastrous  consequences. 

In  CenlToi  R.  Ob.  v.  Seame,  88  Tex.  S47,  It 
is  held  tbat  the  beat  evidence  of  the  terms  of 
an  Act  of  tbe  Legislature  ia  a  duly  certified 
copy  of  the  enroll^  bill. 

In  Day,  I.,  dt  0.  Go.  v.  8laU.  68  Tei.  526,  It. 
is  held  that  it  wiU  be  conclusivdy  presumed 
tbat  a  bill  bad  been  referred  to  a  committee 
and  reported  on  before  its  passage,  as  required 
by  the  Constitution. 

In  Uiener  v.  Statt,  8  Ter.  App.  177.  thU 
court  quotes  approvingly  from  SlaU  v.  Sinfl, 
10  Nev.  178,  as  follows;  "Wliere  an  Act  baa 
been  passed  by  the  Legtslaiure,  signed  by  tbe 
proper  oHIcers  of  each  House,  approved  by  lh« 
governor,  and  filed  in  the  olBce  of  the  aecretary 
of  alale,  it  constitutes  a  record  which  is  con- 
clusive evidence  of  the  passage  of  the  Act  as 
enrolled.  Neither  the  journals  kept  by  (he 
Legislature,  nor  the  bifl  as  originally  Intro- 
duced, nor  tbe  amendnienta  attacbeil  to  it,  nor 
parol  evidence  can  he  received  in  order  to  show 
tbat  an  Act  of  the  Legislature,  properly  en- 
rolled, authenticated  and  deposit«d  with  tha 
secieinry  of  slate,  did  not  become  a  law.  This 
court,  for  the  purpose  of  inrarming  itself  of 
the  existence  or  terms  of  a  law,  cannot  look 
beyond  tbe  enrolled  Act,  cerliflwi  to  by  thoso 
ofQcers  who  are  charged  by  the  Consiltuiioa 
with  tbe  duty  of  certifying,  and  with  Ibe  duty 
of  deciding  what  laws  have  been  enacted." 

In  Iftint  V.  State,  23  Tex.  App.  896,  this 
court  held  thatwherethe  Constitution  expressly 
requires  that  the  JouroalB  shall  show  a  particu- 
lar fact  or  action  of  tbe  Legislature  In  the  en- 
actment of  a  statute,  as  that  the  bill  was  signed 
by  tbe  presiding  ol9cer  of  each  House,  such 
fact  or  action  must  afBrmaCively  appear  in  tba 
Jouroals,  or  the  Statute  will  be  invalid.  But, 
where  there  is  no  express  con stiluCionul  require- 
ment that  tbe  joumala  shall  show  affirmatively 
tbat  a  constitutipnal  requirement  has  been  ob- 
served, it  will  be  conclusively  presumed  tbat 
such  riquirement  was  observed;  and  neither 
the  journals,  nor  any  other  evidence,  will  in 
sucb  case  be  allowed  to  impeach  the  validity  of 
the  statute. 

We  conclude,  therefore,  that  we  are  not  at 
liberty  lo  go  behind  tbe  aulbeolicaied  Statute 
in  Ibis  Instance.  Upon  its  face,  it  Is  a  valid 
law,  and  it  Is  not  claimed  ibat  the  journals  fall 
to  show  any  fact  expressly  required  In  be  shown 
in  order  lo  make  it  valid.  It  must  be  conclu- 
elvelv  presumed  that  tbe  Statute,  as  authenti- 
cated and  depoait«d  in  the  ascretarj  of  alale't 
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beliitia  tbe  Buliite.  tuid  conBult  (be  Joumau, 
we  >vould  be  c»nfronled  wilh  cooflicling  evi- 
dence as  to  tbe  amendment.  Tbe  senate  Jour- 
nals Bbow  that  an  amendiDeiit  to  Beclloa  8  nas 
■dopled  in  that  House,  and  sboir  nbat  tbat 
ameDilment  was,  and  that  tbe  bill  and  amend- 
meot  were  returned  to  tbe  House  of  Represen- 
tstfres.  Tbe  jouroala  of  tbe  House  of  Repre- 
Hntativca  Bhow  that  the  amendmeut  adopted 
1^  the  Senate  waa  concurred  in,  but  does  not 
Kt  fortb  llie  amendmeot.  Tbe  journals  of  tbe 
House  further  show  tbat  tbe  bill  as  ameoded 
by  the  Senate  waa  correctly  enrolled,  and  this 
enrolled  bill  is  tbe  Statute  aathentlcated  and 
pul)liBlie<l  aB  a  law,  but  it  does  not  coatain  the 
amendment  as  set  forth  In  the  aeaate  joumaU. 
Wbicb  of  the  Journals,  those  of  the  Senal«  or 
of  Uhe  Houae,  are  coirectT    Thej  are  of  equal 


credit  It  may  1>e  that  tbe  amendment  was 
IncorrectlT'  copied  into  tbe  senate  Journals,  and 
that  tbe  amendment  In  fact  adopted  by  the- 
Senate  and  concurred  in  bv  the  House  is  that 
wbicb  appeari  in  the  enrolled  bill.  If,  then, 
we  were  to  look  to  the  Joumala  to  detennlae 
tbe  questioD,  we  should  bold  tbat  tbe  weightof 
evidence  aapporta  the  validity  of  the  Statute, 
because,  the  joumala  of  tbe  two  Houaea  beln^ 
of  equal  credit  and  weight,  the  authcDtJcation 
of  tbe  bill  as  enrolled  by  the  presiding  o£Bc«ra 
of  the  two  Bouses  and  by  the  executive  cor- 
roboiBtes  and  conflrms  the  correctness  of  tb» 
house  Journals  aa  Id  the  amendmeut  in  fact 
adopted.  It  ii  ordartd  that  tbe  applifani  be  rw- 
mandtd  to  the  eiatodif  of  tht  Aeriff  if  SmilA 
Coantj/,  and  that  hepaj/  Uteeo^ef  thit  proetti- 
itig. 
Ordered  ttccordingly. 


ILUNOIB  BUPREME  OOURT. 


"W.  H.  EMMOHB,  AjipL, 
CITY  OF  LEWISTOWH. 


CMrraasers  far  booka  ftra  not  hkwk«r« 

or  peddlers  wIUiId  tbe  meaning  of  tbe  Statute 
wblah  fflves  muDlclpo)  oorporatlons  power  to 
«ampd  hawkeit  and  peddlei^  to  obtain  a  HoeaseL 

{Uarob  n,  lasO) 

A  PPEA.L  by  defendant  from  a  judgment  of 
J\  the  Circuit  Court  for  Pulton  County  con- 
victing him  of  violating  a  city  ordinance  pro- 
hibftinn  tbe  canvassing  for  books  without  ntst 
procuring  a  license.     Heoerted. 

Tbe  esse  sufficiently  appeara  in  tbe  opinion. 

Jfr.  H.  W,  Masters  for  appellant. 

Mturt.  Gray  ft  Wag^oDer  for  appellee. 

Shop«,  Ch.  J.,  delivered  tbe  opinion  of  the 

Tbe  appellant,  a  resident  of  Logan  County, 
in  this  Slate,  was  engaged,  to  the  Oily  of  Lew- 
lalonn,  in  canvasslnt'  and  inking  orders  for  the 
sale  of  religious  books  and  Bibles  published  by 
the  Historical  Publishing  Company  of  St, 
Louis,  Ho.,  tbe  books  so  ordered  to  be  paid  for 
when  delivered;  and  while  so  engiiged,  as 
Bg(-nl  of  sucb  company,  appellant  was  arrested 
and  brought  before  a  magistrate,  and  tried 
upon  the  cbarc^  of  Tiolsling  ordinsnce  No.  4S 
of  said  City.  1'hat  ordicance  provides:  "Any 
person  or  persons  or  corporation  wboeball, 
wllbin  the  limils  of  snid  City,  without  first  pro- 
curing a  license  therefor,  exercise  or  carry  on, 
either  directly  or  indirectly,  the  trade,  business, 
occupation  or  employment  of  auctiotieera,  ped- 
diets,  bsivkera,  canvasxers  of  books,  maps  or 
OtlJcr  publications,  canvassers,  vendors  or  bo- 
Moth.— Hawken  and  peddtei*.  Bee  flats  to  State 
T.  Klcbards  iW.  Ta.1  S  L.  it.  A.  706.. 

Bubjeot  to  state  license.  Bee  not<  to  Oom. v.  Gard- 
ner, T  L.  B.  A.  BOB;  WrouKbt  Iron  Banse  Co.  v. 
Johnson,  ante.  £7& 
8L.B.A. 

See  also  48  L.  K.  A.  99. 


Itcttora  of  or  for  anj  medicine.  Invention  or 
other  articles  of  mercbandlse,  to  be  sold,  or 
taking  orders  therefor,  on  the  stceeia  or  from 
houae  lo  house,  or  who  ihall  set  up,  manage, 
give,  bold  or  conduct  a  circus  exhibition,  men- 
sgerie,  equestrian  pwformance,  musical  or 
minstrel  party  or  concert,  theatrical  or  ballet 
troupes  and  combinations,  ezhibiUons  of  wire 
dancing,  puppets,  wax  figures,  painting, 
elaluarv,  maciiiner;^-  tricks  of  le^idemam, 
magic  lantern  exhibitions,  sksting  nnk  or  any 
Other  eiliibilion,  show  or  amusement,  for  gain 
or  profit,  or  where  pay  for  admltlanre  Is  re- 
quired, shall,  on  conviction  thereof,  forfeit  and 
pay  for  the  use  of  said  City  not  less  thsn  $10 
nor  more  than  $200  for  each  offense:  provided, 
the  fine  shall  not  in  any  case  be  less  tbao 
would  have  been  required  for  a  license;  and 
provided,  also,  that  no  license  shall  be  required 
for  Ibe  sale  of  articles  that  are  exempt  from 
license  by  the  Sutulca  of  the  State  of  Illinois, 
or  for  orders  and  soles  at  wholesale  by  drum- 
It  was  admitted  on  tbe  trial  tbat  appellant, 
at  tbe  time  of  bis  arreat,  was  soliciting  and  tak- 
ing orders  for  books,  iaaued  or  published  by 
bis  principal,  on  the  atreets,  and  from  bouse  to 
house,  within  tbe  limits  of  said  ('  /,  and  with- 
out having  procured  a  license  therefor  from  the 
city  authorities.  Tbe  trial  resulted  in  tbe  Im- 
position of  a  fine  and  costs.  On  appeal  to  tho- 
Clicuit  Court  of  Pulton  County,  tbe  cause  was 
re-tried,  resulting  in  ajudgment against  appel- 
laotfor  $10and  costs,  from  ibis  Judgment 
appellant  baa  prosecuted  his  appeal  to  ibla 

It  is  here  Insisted  tbat,  aa  the  defendant  be- 
low was  the  agent  of  a  publishing  house  lo- 
cated in  the  State  of  Missouri,  and,  in  the  acta 
complained  of  as  being  in  vlointioiiof  said  ordi- 
nance, was  engaged  in  Ibe  busicesa  of  his  non- 
resident principal,  that  the  ordinance,  wbea 
applied  to  him,  interfered  with  tbe  reserved 
powers  given  hj  the  8d  clause  of  the  Mb  sec- 
tion of  the  first  article  of  Ibe  Constitution  of 


ineO.  Emmobb  v.  Cit:- 

b  pbc«d  upon  tbe  case  of  Raibini  t.  SheBn/ 
Oninty  Tax.Ditt.  12017.  S.  4SS  [SOL.  ed.  0911, 
as  BOHiaiDing  that  conl^Btloiii  and,  if  tbe  ordi- 
lunce  is  0llierwiBeTsIid,iL  must  be  conceded  thai 
tliBt  queatioQ  U  involved.  We  do  not  deem  It 
necessary,  however,  to  discuss  or  deteimine  this 
qaesllon,  for  the  reat>oa  that  the  ordinance 
must  be  held  invalid,  as  applied  to  Uie  clasa  of 
offenses  with  which  tbe  iippellant  was  charged, 
apoa  otherandtousmore  satisfactory  grounds. 

It  is  abonii  that  appellant  naa  canvassing 
from  house  to  home,  within  the  CIIj,  soliciting 
aub«cripticD8  to  certain  pubUcatiomi,  taking 
orders  therefor,  to  be  paid  upon  the  subsequent 
deliver;  thereof.  It  u  not  Bhown  that  he  was 
dknying  sucb  publications,  and  propoeing  to 
sell  and  deliver  the  same,  or  any  other  goods, 
wares  or  merchandise,  within  aaid  City.  That 
he  fell  within  the  prohibition  of  the  ordinance 
is  not  questioned. 

The  City  of  LewlitowD  la  incorporated  under 
tbe  Cltf  and  Village  Act;  and  the  aMlboritv  lo 
pass  tbia  ordinance  must  be  f.jund.  If  at  all,  In 
pAragtaph  41,  g  1,  arL  G,  chap.  24,  of  the  Re- 
vised Statutes,  which  givea  the  power  lo  the 
dty  council,  and  tbe  president  and  board  ot 
tni(t«e*  In  villages,  "  to  license,  tai,  regulate, 
■nppreaa  and  prolilbiC  bawkers,  peddlers,  pawn- 
brokers, keepeia  of  ordinaries,  Iheatricals  and 
other  exhibttiona.  shows  and  aruusementa,  and 
lo  revoke  such  license  at  pleasure."  By  a  sub- 
tequeut  paragraph  of  the  same  section  tbe  city 
council  IS  elven  power  to  posa  all  ordinances, 
Bod  to  make  all  rules  ana  regulations  as  are 
proper  and  necessary  to  carry  Inio  eflect  the 
powers  granted,  and  to  impose  penalttea.  The 
power  given  is  to  license,  tax,  regulate, 
press  and  prohibit  "hawkers"  and  "peddli 
etc.;  and,  If  It  ahall  be  found  that  "canvas 
of  books  or  otber  publications,  on  the  streets 
or  from  bouse  to  bouse,"  are  not  "hawkera"  or 
''peddler?,"  within  the  meaning  of  these  words 
aa  used  in  the  Statute,  then  it  la  clear  that  the 
ciiy  council  was  without  authority  to  pass  an 
ordinance  prohibiting  such  canvassing  witbin 
tbe  City  without  first  obtaining  a  license,  or  im- 
posing a  penalty  therefor. 

It  is  tobeobscrved  that  neither  the  ordinance 
Dor  Statute  attempts  to  define  who  shall  be 
deemed  'hawkers"  or  "peddlers,"  and  we  are 
therefore  lo  determine  from  aulliority  whether 
appelleni  falls  within  these  desii^nallons.  We 
aaid  In  Chicago  v.  Bartct,  100  HI.  SI,  that  tbe 
term  "  peddler,"  aa  used  Id  this  Statute,  was 
to  be  taken  in  its  general  and  unrestricted  sense, 
and  embraced  all  persona  engaged  In  going 
through  the  city  from  bouse  to  bouse,  and 
■elling  commodities. — in  that  case,  selling  milk. 

Abbott's  Law  Dictionary  definca  a  "hawker" 
lo  be  "  a  person  who  practices  carrying  tner- 
cbandise  about  from  place  to  place  for  aale.  as 
opposed  lo  one  who  sells  at  an  established  shop. 
It  is  equivalent  to  '  peddler","  the  term  dow 
more  commonly  employed. 

The  same  author  quotes  from  tbe  case  of 
Ci>m.  V.  Ober,  12  Gush.  493,  as  follows:  "It  ia 
not,  perhaps,  essential  to  the  Idea,  hut  It  is 
cenetnlly  understood  from  the  word,  that  a 
hawker  Is  'one  who  not  only  carries  goods 
for  sale,  but  seeka  for  purchasers,  either  by 
outcry,  which  some  lexicographers  concede  sa 
Intimated  by  Uw  derivation  of  the  word,  or  by 
sua  A. 
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attracting  notice  and  attention  to  them,  as  good* 

for  sale,  by  a  actual  exhibition  oi  exposure  of 
them,  by  placards  or  labels,  or  bv  a  conven- 
tional signal,  like  the  sound  of  a  hom  for  tho 
sale  of  flsh.' " 

Tomlin  says;  "Hawkers,  peddlers  and  petty 
chapmen  "  ore  "  persons  traveling  from  town 
to  town  with  goods  and  merchandise." 

Bouvier  defines  "peddlers:"  "Peddlers.  Per- 
sons who  travel  about  the  country  with  mer- 
chandise for  tbe  purpose  of  selling. " 

Webster's  definition  is:  "A  traveling  trader; 
one  who  carries  about  small  commodities  on 
his  back,  or  In  a  cart  or  wagon,  and  kIIs 

This  list  of  definitions  might  be  extended  al- 
most indefinitely,  but  enough  has  been  given 
to  show  both  the  tegsl  and  popular  meaning  of 
the  worda  "hawker"  and  "peddler."  It  haa 
never  been  understood,  either  by  the  profesalon 
or  the  people,  that  one  who  is  ordinarily  styled 
a  "  drummer,"  that  Is,  one  who  sells  to  retail 
dealers  or  others  byaample.  Is  either  a  hawker 
or  a  peddler;  and  the  same  is  true  In  respect  of 
persons  who  canvass,  taking  oidi-ra  for  tbe  fu- 
ture delivery  of  books  and  periodicals  or  other 
publications.  It  ia  a  fundsmenio]  canon  of 
construction  that  the  Legislature  must  be  pre- 
sumed to  have  used  these  words  in  their  known 
and  accepted  signincatjon,  and  intended  tliere- 
by  to  confer  upon  the  city  and  village  author- 
ities power  to  license,  regulate  and  prohibit 
only  such  callings  and  vocations  as  might  fall 
withiu  tbe  terms  employed  in  the  Act,  ns  thus 
known  and  understood.  To  concede  that  the 
power  of  tbe  City  to  license,  tax  or  regulate  the 
canvassing  for  books  or  publications  within  tbe 
Oily  ia  doubtful,  is  to  deny  the  power.  "Any 
fair,  reasonable  doubt  concprning  the  existence 
of  power  is  resolved  against  the  tMrporaCion, 
end  tbe  power  Is  denied."  1  Dillon,  Mun. 
Corp.  Sg  65,  251. 

While  it  must  be  conceded  that  the  evil  re- 
sulting from  the  method  of  canvassing  from 
house  to  house  may  be  great, — indeed,  as  great 
aa  that  resulting  from  the  vocation  authorized 
by  tbe  Statute  to  be  taxed  and  regulated,  and 
Indeed  may  be  even  greater, — yet,  if  the  Legis- 
lature, as  we  are  cnnstrained  to  bold,  haa  not 
conferred  upon  cities  and  villaireathe  power  lo 
tax  or  regulate  the  same,  if  relief  is  lo  be  ob- 
tained, resoi't  must  be  had  to  the  legislative  de- 
partment of  the  State. 

We  are  of  opinion  that  so  much  of  tbe  ordi- 
nance as  prohibits  canvassing  for  books  and 
publications  in  said  City  without  obtaining 
a  license  therefor  is  void,  for  want  of  power 
in  tbe  city  authorities  to  ordain  the  same,  add 
appellant,  not  falling  within  the  designution  of 
a  "hawker"  or  "peddler,"  was  not  amenable 
to  prosecution  under  the  valid  portions  of  said 
ordijiance. 

ThejvdgmeTU  f^  the  Cireait  Oeart  it  thm^ort 


upon  the  ground  that  the  o 
flict  with  the  Constitution  of  the  U:ilted  States, 
as  held  laBobbiTUii.Slieaiy  Ontntji  Tax.Ditt.^ 
lao  U.  8.  469  [UO  L.  ed.  e»4]. 
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Tba  depr«ela,tloii  In  tlia  valae  of  land 

iTlQg  along  a  blorhiraj.  dua  la  tbe  oongixuotlon 
of  B  railway  oa  tbe  opposite  aide  ol.  ajvl  next  to, 
tt  Elves  tbe  oiTDeTBrlirlitto  compeosatlon,  under 
ft  ooaatltutlonal  provision  tbat  private  property 
•hall  DOt  be  token  "or  damaged"  without  Juit 
«ompeiiwUoii. 

tBaOev-  J-dia*nitiJ 

<HBTch  81,  laxx) 

APPEA.L  tiT  defendant  from  ft  Judgment  of 
Ibe  Aiipcllate  Courl.  Third  District,  affirm- 
ing  a  Judgment  of  Lhe  Circuit  Court  for  Uc- 


Lean  Couotj  in  fftvor  of  plaintiff  in  an  ftdlon 
to  recover  damages  for  trespass  upon,  and  d«- 
preciftUoD  in  tbe  value  or  bia  property  io  aod,b7 
the  constructitm  of  a  railway.    JlffiTmti. 

Statement  Per  Cnrlajsi 

This  raie  comes  to  this  court  on  appeal  from 
the  appellate  court,  the  judges  of  tbat  court 
bavlug  certlfltd  that  It  InTOlTes  queetions  of 
law  of  such  importnoce,  on  account  of  princi- 
pal and  collateral  interests,  that  It  should  bt 
passed  upon  bf  this  court.  Tbe  facta  and 
questlODB  of  law  Involved  in  tbe  case  are  suffl- 
clentl;  staled  in  the  opinion  filed  b;  the  appel- 
late court,  which  is  as  follows: 

"CoHSBB,  J.: 

"Appellee  ownsafannof  about  SI  Sacrea, 
boundea  on  the  west  by  a  public  highwa^ 
oixty-siz  feet  wide,  running  from  the  City  of 
BloomlngtoD  In  a  Dortherlj  direction,  known 


Tbe  measure  of  damagei  against  a  lalltoad  oom- 
fiaa;  for  land  taken  under  tbe  right  of  eminent 
domain  Is  the  dllTerenoe  between  Uie  market  value 
ol  tbe  whole  property  before  and  after  the  bulld- 
Inx  ot  Cbe  road.  Bobuytklll  Klver  R  8.  K.  Co.  T. 
8toaker,I28  Pa.233j  Wabaab,  Ht.  L.  ft  P.  R.  Co.  v. 
MoDouKall,  S  Weet  Rep.  321,  lia  LI.  ffiO;  Dupula  v. 
CblcaKO  ft  N.  W.  B.  Co.  1  West.  Bep.  830,  US  lU.  97; 
Ehort  V.  Hochester  ft  P.  R  Co.  (Pa-I  fl  Cent.  Kep. 
tZJ;  PltUburgta,  B.  ft  a  IL  Co.  v.  Ucaoskey,  1 
Genu  Bep.  BIB,  110  Pa.  136;  Sotzler  v.  Pennsylvania 
&  T.  R.  Co.  t  Cent.  Kep.  3&7,  IIS  Pa.  66;  Sbep- 
berd  T.  Baltimore  ft  O.  R.  Co.  130  C.  S.  4%  (Si  L.  ed. 
tTOI;  Re  Union  Elevated  B.  Co.  30  N.  T.  H.  B.  IM. 

Whether  the  aseemment  t>e  for  damagea  to  tbe 
tenant  la  fee,  tor  life  or  for  years,  tbe  rule  as  to  the 
measure  o(  damasea  la  the  dUTereaoe  between  the 
»alue  of  thn  property  (tbat  Is  to  say,  the  leoant's 
Interest  thpreio)  unaffected  by  tbe  Injury,  and  Its 
value  as  alTectod  by  the  lojury.  PhUadolphia  ft  B. 
B-  Co.  V.  Getz.  S  Cent.  Bep.  081,  IIS  Pa.  214. 

IF  tbe  looatiou  of  a  railroad  so  aHecti  property 
that  It  willoom^jel  the  removal  of  buslneaa  conduct- 
ed by  tenants  to  another  place,  the  dinerence  be- 
tween the  value  of  the  maohlnery  In  oooneotlon 
with  tbe  bustoesa  conducted  on  tbe  property,  and 
Its  value  to  be  removed  and  applied  Id  the  same  or 
^ther  use,  la  a  proper  element  of  damagee.  The 
reasonable  eiponsee  of  removing  the  machinery 
are  also  proper  Items  ot  damairea.    IMiL 

It  1b  proper  to  take  loto  oousideratloD  all  elements 
of  damage  i:aused  by  such  construction,  wblcbtend 
to  diminish  the  value  of  the  property.  Cbloaso,  K. 
*  N.  R.  Co.  V.  Hazels  Web.l  April  IT.  Uffi. 

^l^st  oompensaUon  Includes  not  only  the  value 
of  tbe  land  taken,  but  also  the  diminution  In  the 
value  of  that  from  which  It  Is  severed.  I^flln  v. 
<Jhlc»BO,  ff .  ft  N.  K  Co.  83  Fed.  Bop.  415;  Hyde  Park 
V.  Washington  Ice  Co.  4  Wat.  Bep.  £33,  IIT  lit.  £33. 

It  the  market  value  of  property  la  depreciated 
Iiy  the  promlxlty  of  bulldlnKS,  fences,  etc.,  to  the 
track,  or  If  danger  from  fire  lessens  the  value  of 
Uke  premises  for  sale  or  use,  that  element  may  be 
eonsldered  Id  fixing:  oompensatlon.  Centralia  ft  0. 
a  Co.  V.  Brake,  1£S  Dl.  3SS. 

In  eetlmatiug  the  value  ot  land  taken  la  eon- 
demnatton,  the  jury  are  not  to  determine  how  It 
ooulil  l)eet  be  divided  Into  building  lots,  or  conject- 
ure how  fast  they  oould  be  sold,  and  tboy  are  not 
to  inqu  Ire  what  a  speculator  might  be  able  to  real- 
ise out  of  a  r»eale  In  the  future,  but  what  a  pies- 
«nt  purcbaser  wonld  be  willing  to  pv  for  It  In  the 
8L.  H,A. 
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condition  ft  Is  In  at  that  time 
B.  Co.  T.  Cleary,  12S  Pa.  US. 

Evidence  of  value  ot  land  taken.  BeenoCa  ia  San 
Diego  U  ft  T.  Co.  V.  Ne&le  (Cat.)  S  L.  R,  A.  83;  Theo. 
bold  V.  Louisville,  N.  O.  ft  T.  B.  Co.  (Mlaa.)  4  L  B.  A. 
785, 

The  temporary  Injury  sustained  on  cocount  ot 
obetructlons  placed  In  astreet  during  (he  building 
of  a  rfllinud  oonfltltutee  a  claim  for  damogea  apart 
from  tbe  claim,  under  tbe  Oblo  statute,  far  per- 
manent depreciation  of  the  property.  Shepherd  v. 
Baltimore  ft  O.  R.  Co.  130  U.  8.  4Se  {33  L.  ed.  G70). 

Where  property  baa  been  depreoiated  En  value 
by  reason  ot  the  street's  bel  ag  occupied  by  a  rail- 
road company,  such  depreciation  Is  ascertained  by 
the  difference  In  Its  value  before  and  Its  value  af- 
ter the  Qnal  location  and  oonstrucUon  ot  the  road. 
Ibid. 

The  owner  of  property  near  to  the  street  Is  en. 
titled  to  the  remedy  given  by  the  statute,  If  the  In> 
Jury  to  It  Is  the  direct  and  necessary  reeult  of  tbe 
oooupaney  of  the  street  by  the  railroad  company, 
or  con  be  fairly  attributed  to  such  oocuponcy. 
IbUL 

Any  depredation  In  tbe  value  of  residence  prop- 
erty occasioned  by  the  probability  tbat  a  railroad 
company.  In  operating  and  using  its  road,  will  make 
unusual  and  loud  noises,  and  emit  from  Its  engines 

natuislly  Incident  to  the  operation  uf  cars,  is  a 
proper  element  to  t>e  considered  In  estimating 
damsitai  to  luob  property  by  the  location  and  or>era- 
tlon  of  the  road.  Fort  Worth  ft  N.  O.  B.  Co.  v. 
Pearee  (Tei.l  Dec.  8,  ISaS. 

Any  obstruotlon  of  communloatlon  with  the 
streets,  vblch  lnterfereawithhlsen}oymenttoBuch 
aneitenCasto  materially  depreciate  the  value  of 
the  premises,  la  liable  to  the  lot  owner  In  the 
amountofsuchdepredatlon.  HoQuold V. Porttftod 
ft  V,  B,  Co.  (Or.J  Doa  10,  1889, 

Although  tbe  rallraadls  construoted  under  au- 
thority ot  a  municipal  ordinance.  It  la  oevertbeleN 
liable  to  an  abuttlQK  property  owner  for  the  ac- 
tual diminution  In  the  market  value  of  bis  land, 
caused  by  tbe  conatruotlon  ot  Its  track.  Denver  ft 
B.  a.  B.  Co.  V.  Bourne,  11  Colo.  U. 

But  the  operation  of  a  raltroad  on  hmd  taken  by 
eminent  domain  aod  abutting  on  a  public  city 
street,  although  diminishing  the  value  of  houses 
on  the  other  aide  of  the  street,  Is  damnum  absque  (n- 
fttria  for  which  owners  of  bouses  are  not  entitled 
t«oompensaClon,UDderPB.Const..art.iS,l8.  Penn- 
sylvania B.  Co.  V.  Lipplncott,  8  Cent.  Rep.  SU,  lU 
~      ~  PeDnaylv>nlaB.Oik.T.Hunl«r,aUint.Bav. 
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See  also  14  L.  R.  A.  533 ;  36  L.  R.  A.   .583. 
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L&Kx  Bus  &  Wbstekh  R  Co.  t,  Scott. 


M  Uie  '  Wblte  Oak  Grore  Hood.'  The  wbole 
of  the  farm  lie*  east  of  tbii  taighiTB;,  except  si 
one  point  where  ■  corner  of  oae  of  tbe  tracts 
composine  Ihe  farm  croflBsa  the  highwar,  mat- 
lag  B  smal]  triaogle  coDlalning  from  Uiree  lo 
ni  ose-liundred^g  of  an  acre  on  the  nest  side 
of  such  highnaj.  Appeliaal's  railroad  was 
located  aDO  consLnicted  in  the  middle  of  Its 
right  of  way,  which  was  one  hundred  feet 
wide,  IjiiiK  west  of  and  adjoining  the  White 
Oak  OroTe  road.  Tbe  railroad  was  separated 
from  tbe  farm  by  the  highway,  except  where 
It  toiicbed  the  little  triangular  piece  lying  west 
of  tbe  hijcbway.  In  cunstructiog  the  railroad 
at  this  point,  a  cut  waa  made  and  a  portion  of 
tbe  earth  on  this  triangle  was  dug  away  and 
rnnored.  Appellant  took  no  steps  to  have  this 
land  condemned.  Wlien  tbe  sub-contractor 
was  grading  at  tliis  point,  appellee  notified  him 
not  to  f;o  upon  this  triangle,  us  it  was  his  prop- 
erty and  the  right  of  way  had  not  been  securpd 
over  it.  In  eiplaining  their  action  appellant's 
couusel  say;  'Upon  invealigalion,  it  appeared 
•0  small  and  Irlfline,  tbe  sub- contractor  was 
advised  to  go  ahead  with  bis  work,  and  that 
the  Railroad  Company  would  settle  with  ap- 
pellee.' No  setllement,  however,  was  made 
and  appellee  instituted  tlie  present  suit.  The 
amended  declnrntion  upon  which  the  case  was 
tried  was  in  the  nature  of  an  action  on  the  case, 
in  wbicb  damaces  were  claimed  for  the  tres- 
pin  and  excavation  upon  tbe  triangular  piece 


s; 


highway.  In  the  declaration  ii  is  averred  that, 
b<r  reason  of  defendant  entering  u^n  and  dig- 
~ing  up  and  carrying  away  the  soil  and  earth 
"  "1  ptaintifTs  laud,  and  by  reason  of  deteod- 
conatrucling  i(a  said  railroad,  ai  above 
staled,  so  near  to  said  highway,  and  ao  near 
plaintiff's  land,  and  continuing  to  operate  the 
same,  defendant  thereby  became  liable  to  pay 
toptaintiff  all  damages  that  tbe  constniction 
and  opciB'ion  of  its  said  railroad  wUI  cause  or 
hu  caused  to  tbe  residue  of  said  body  of  land 
not  in  fact  enli-'-ed  upon  and  despoiled.  It  Is 
then  further  Bv  rred  the  construction  and  opera- 
tion oF  said  rulroad  in  the  manner  and  way 
it  is  constructed  and  operated  will  and  does 
greatly  injure  the  rest  ot  said  body  of  land  not 
eolereil  upon  and  despoiled  in  this:  that  it 
makes,  and  will  through  all  coming  time  while 
such  Innds  lire  used  for  farming  purposes,  Ibe 
approach  to  and  from  tbe  dwelling-bouse  and 
tbe  olher  buildings  on  tbe  west  side  of  said 
lands  over  said  liighway  unsafe  and  dangerous 
to  travel  on  and  over  in  carriages  or  other 
vehicles  drawn  by  bonnes  or  otLcr  animals; 
that  the  deep  cut  and  high  embankment  im- 
mediaiely  in  front  of  and  near  plaintiff's  land 
make  the  appearance  of  such  farm  unsightly, 
and  otherwise  in  jnriou sly  affect  It;  and  that  the 
construction  and  operation  of  raid  railroad  as 
aforesaid  render  said  farm  lei^  convenient  and 
comfortable  as  a  place  of  residence,  and  also 
render  euch  land  less  safe  and  convenient 
for  farming  purposes,  particularly  in  handling 
•lock  upon  it.  It  Is  then  averred  that  by  'rea- 
son of  tbe  wrongful  acts  and  doings  of  defend- 
ant as  aforesaid,  and  tbe  injuries  done  to  plain- 
tifTa  lands  as  aforesaid,  the  salable  value  of 
said  land  is  thereby  greatly  decreased.'  Pleaa 
were  filed  by  appellant,  a  trial  bad  befiM« 
ai^R.A. 


Jury,  who  returned  a  verdict  for  appellee  In 
tbe  sum  of  (500,  upon  which  judgment  waa 
rendered. 

There  can  be  do  question  but  that  appellee 
I  entitled  to  recover  dnmaees  occasioned  by 
tbe  entering  upon  and  removing  or  disturbing 
the  soil  upon  Ilie  premises  west  of  the  high- 
way-, but  it  is  strenuously  Insisted  that  for  such 
dsmages  to  the  remainder  of  the  farm  as  an 
claimed  in  the  declaraiion  there  can  be  no  re- 
covery. Tbe  evidence  was  conflicting.  Ap- 
pellee's witnesses  testified  that  tbeconsIructioD 
and  operation  of  the  road  would  damage  ap- 
pellee's farm  to  the  extent  of  fS  to  flU  per 
acre,— decrease  Its  rental  and  salable  value; 
while  the  witnesses  for  appellant  think  ther» 
would  be  no  substantial  damage.  Under  Iheso 
circumsiances  thejury  were  warranted  in  tbelr 
verdict,  if  the  law  as  applicable  to  the  case  waa 
properly  applied. 

"Tbe  instructions  given  appellee  upon  tbia 
subject  were  as  follows;  '12)  'The  court  inslrueti 
tbe  Jury,  on  behalf  of  plainlitf,  that  the  irua 
measure  of  compensation,  where  no  land  la 
taken  for  the  right  of  way  for  a  railroad  upon 
which  lo  consiruct  n  road  bed  and  track,  U 
the  difference  between  whal  the  whole  property 
would  have  sold  for  unaffected  by  the  railroad 
and  what  it  would  sell  for  as  affected  by  it. 
IB)  The  Constitution  of  this  State  declares: 
"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion;" and  tbe  jury  are  instnicied  it  will  b« 
presumed  the  framera  of  that  Insirument  used 
the  word  "damaged,"  in  that  connection,  in  ita 
ordinary  and  popular  senpe,  wbicb  is,  hurt,  in- 
jury or  loas;  and  "lliat  the  damage  contem- 
! listed  by  the  Constitution,"  in  cisefl  where  no 
and  is  actually  taken,  "must  be  an  actual  dim- 
inution of  present  value  or  of  price,  caused 
by  constructing  and  opcratlog  the  road,  or  a 
physical  injury  to  property  that  renders  It  less 
Tatuable  in  the  market  if  offered  for  sale."  (4) 
If  Ihe  Jury  believe,  from  the  evidence,  that 
plaintin  is  the  owner  In  fee  simple  ot  Ihe  land 
described  in  tbe  declaration,  and  that  tbe  de- 
fendant Railroad  Company,  in  constructing  Ita 
road-bed  and  track,  entered  upon  any  porticp 
of  plaintiff's  said  land,  and  dug  up  and  carried 
away  the  soil,  and  thst  such  acts  were  a  phy- 
sical injury  to  such  lands,  or  any  part  thereof; 
and  If  the  Jury  further  believe,  from  the  evi- 
dence, tbe  construction  of  defendant's  rnari-lied 
and  track  along,  near  and  adjacent  to  plain- 
tiff's land,  audits  contemplated  mainlenanca 
and  operation  (if  Ihe  Jury  believe,  from  the 
evidence,  they  are  so  constructed,  and  that  de- 
fendant intends  to  maintain  and  operate  Iha 
same)  are  an  actual  damage  to  his  lands,  and 
do  In  fact  render  the  same  less  valuable  in  tba 
market  if  offered  for  sale, — Iben  the  law  is  for 
plaintiff,  and  the  jury  should  find  tor  him;  and 
the  Jun'  are  insiruct«d,  as  a  matter  of  law, 
plaintitf  is  entitled  to  lecovci  for  any  deprecia- 
tion, if  the  jury  believe,  from  the  evidence, 
lliere  has  been  sny  depreciation  in  the  market 
value  of  plaintifTs  lands  not  actually  entered 
upon  by  reason  of  the  construction,  maintenanca 
and  operation  by  defendaol  of  ita  railroad  aa 
constructed,  and  also  for  an;r  physical  injuriea 
done  to  that  portion  of  plainiili'B  land  upon 
which  defendant  did  aotuallv  enter,  if  the  Jurj 
believe,  from  theevldence,  defendant  did  enter 
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upnn  an;  portion  of  [ilaliittir*  lands  described 
In  tbe  declaration,  and  did  cause  any  physical 
injuries  to  tbe  same.  (0)  The  jur;  are  further 
instructed,  on  bebalf  of  the  plaintiff,  that,  In 
determining  nhether  plalntiff'g  lands  are  lesft- 
eoe'l  in  value  by  reason  of  the  coDSlniction  and 
the  propoeed  operaiion  of  the  railroad,  ttiea  ibe 

iury  may  consider  the  iujurf  to  plaintiff's 
ands,  if  any  ia  proved,  aiiBing  from  the  incon- 
veniences actually  brought  about  and  occa- 
aloDed  by  the  constnictioD  of  defendant's  rall- 
lood,  attbougb  such  damage  might  not  be  aus- 
ceplibie  of  definite  ascertaiumenl;  andmayaljo 
consider  such  Incidental  injury  as  the  proof 
may  show  migbt  or  would  result  from  (he  per- 
petunl  use  of  the  track  for  moving  trains,  or 
nroro  the  Inconveniences  In  using  sdd  lands  for 
fsrmJDg  purposes  and  In  handling  aiock  upon 
It,  if  ihe  proof  sbowa  such  railroad  would  oc- 
casion any  such  inconveniences;  and  tbey  may 
consider  generally  sucb  damages  as  tbe  evi- 
dence mayshon,  if  any  are  reasonably  probable 
to  ensue  from  the  construction  and  operation 
of  the  defendant's  aaid  railroad.' 

"Witnesses  for  appellee  seem  to  base  their 
Idea  of  tbe  damages  upon  the  supposition  that 
tbe  construction  and  operation  of  the  road  so 
Dear  the  highway  has  rendered  It  dangerous 
and  unsafe  to  travel  upon,  made  tbe  egress  and 
Ingress  from  tbe  farm  onto  the  hlgbivay  with 
teams  and  stock  more  dangerous,  rendering 
tbe  farm  less  safe  and  convenient,  and  thereby 
reduced  tbe  value  ot  appellee's  farm.  Appel- 
lant insists  that  in  all  this  evidence  'applies 
lias  abown  no  injury  or  damages  not  sultered 
in  common  with  the  general  public,  for  which 
tbe  law  affords  him  no  redress.'  We  cannot 
usent  to  this  view.  The  damages  spoken  of 
by  tbe  witnesses  in  reference  to  making  the 
highway  more  dangerous  are,  to  some  extent, 
shared  with  appellee  by  tbe  public;  and  In  bo 
far  as  tbey  are  common  to  both  no  rirbt  of  ac- 
tion exists.  But  there  are  elements  of  damage 
affecting  the  value  of  appellee's  farm  which  do 
not  in  any  way  affect  the  public.  A.'  '  ' 
beside  a  farm  may,  and  generally  dot 

an  increased  value,  depending,  to  son 

upon   Ihe  location  of  the  buildings,   and   the 

character  and  degree  of  use  the  owner 

bave  for  sucb  highway.  In  ao  far  as  lis 
interfered  with  or  destroyed,  the  value 
farm  is  lessened,  and  for  that  the  owner  should 
recover,  for  he  sustalna  some  special  pecuniary 
demages  in  excess  of  Ihat  sustained  by  ibe 
public  generally.  But  it  is  urged  that  the 
damans  claimed  arise,  not  from  any  physical 
Invasion  or  disturbance  of  appellee's  property, 
or  actual  encroachment  upon  the  highway,  but 
alone  from  tbe  injury  to  tbe  use  and  enjoy- 
ment thereof  caw^ed  by  the  operation  of  tbe 
railroad  ;  that  sucb  operation  being  lawful, 
and  confined  to  appellant's  right  of  way, 
the  damages  arising  (herefrom  to  appellee 
would  be  damnum  abggtie  tiyuria.  We  admit 
there  is  force  in  this  question,  and,  as  far  as 
we  are  aware,  this  precise  question  baa  not  been 
passed  upon  by  tbe  supreme  court.  The  near. 
est  approach  to  It  is  in  the  case  of  lUgneu  v. 
Chicago,  103  HI.  64.  where  there  was  no  direct 
interference  with  the  premises  of  Rigney,  but 
an  otietnictjon  placed  in  the  street  at  a  distance 
therefrom,  thereby  injuring  the  use  of  tbe 
itreet;  or,  aa  stated  In  th«  opiolon,  'it  ta  not 
8  L.  R.  A. 


cinimed  or  pretended  that  tbe  plalntUTi  ponea- 
ston  bai  been  disturbed,  or  that  any  direct 
physical  injury  has  been  done  to  his  premises 

by  reason  of  the  obstruction  In  ouestion.'  Tba 
gravamenof  tbe  plaintiff's  com  plaiatin  that  case 
was  that  tbe  defendant.  In  cutting  off  bis  commu- 
nication with  Halstead  Street  by  way  of  Kenzle 
Street,  has  deprived  bimofapubllcrlghtwbich 
[joyed  in  connection  with  his  premises,  and 
by  inflicted  upon  bim  an  Injury  in  eiceas 
of  that  shared  by  him  with  the  public  general- 
ly, and  it  is  for  this  excess  he  seeks  to  recover, 
and  nothing  more;  and  the  courtsays:  'Ifthe 
lot  and  buildings  of  appellant  are  to  be  regard- 
ed as  property,  and  not  merely  the  subject  of 
property,  as,  strictly  speaking,  they  are,  then 
there  has  clearly  been  no  physical  injury  to  it; 
but  If  by  "property"  is  meant  the  right  of  user, 
enjoyment  ana  disposition  of  the  lot  and  build- 
ings, then  It  Is  evident  there  hss  been  a  direct 
physical  Interference  with  appellant's  property; 
and,  when  considered  from  tnis  aspect,  it  may 
appropriately  be  said  the  Injury  (o  the  property 
la  direct  and  physical.' 

"We  are  inclined  to  think  that  there  la  no 
good  reason  for  distinj^uisbing  between  an  in- 
iuiT  arising  from  an  interference  with  appel- 
.ee^  right  to  the  advantages  tbe  highway  gave 
his  farm,  caused  by  a  physical  obstruciinii 
placed  therein,  as  In  tbe  loreming  case,  and 
where  the  same  kind  of  an  in;jury_  is  produced 
by  tbe  operation  of  trains  beside  i(.  In  either 
case  tbe  advantages  given  the  farm  by  tbe 
highway  have  to  some  extent  been  destroyed, 
and  the  land  lessened  in  value.  If  itbe  conceded 
tbat  the  result  of  operating  the  road  basin  fact 
injured  appellee's  farm  in  a  way  not  commoB 
to  (be  public,  and  thereby  maae  it  leas  valu- 
able, It  would  seem  to  follow  as  a  necessary 
consequence  that  it  bas  been  damaged  for  pub- 
lic use.  Buch  operation,  being  lawful,  and 
confined  to  tbe  right  of  wev,  does  not  release 
appellant  from  liability;  for  it  would  clearly  be 
liable  for  damages  caused  by  an  unlawful  act, 
and,  as  we  understand  the  constitutional  pro- 
vision  tbat  private  propeily  shall  not  be  takea 
nor  damaged  for  public  use  without  just  com- 
pensation, it  means  to  cover  cases  where  dam- 
ages are  caused  by  acts  tbat  are  legal,  and  en- 
tirely within  tbe  powers  of  tbe  corporation 
performing  tbem,  out  In  tbe  doing  of  which, 
for  tbe  use  and  benefit  of  the  public,  priva(« 
proper(y  is  damaged.  It  follows,  therefore, 
that  appellant's  proposition  tbat  'a  corporation 
is  not  liable  unless  an  individual  doing  the 
same  thing  on  bis  private  property  would  be,' 
as  applied  to  this  case,  is  not  sound.  An  indi- 
vidual cannot  legally  take  or  damuf^e  private 
property  for  public  use,  but  a  railroad  com- 
pany can  lawfully  do  either,  if  in  so  doing  it 
makes  compensation. 

"It  bas  been  suggested  that  if  this  recovery 
can  be  sustained,  it  would  authorize  repeated 
suits,  upon  tbe  theory  that  a  new  Injury  Is 
caused  by  every  passing  train,  thus  giving 
ground  for  successive  actions.  This  is  a  misap 
prehension  of  tbe  true  grounds  upon  which  tbe 
rigbtot  recovery  rests.  Thedamage  to  appellee 
is  caused  by  tbe  construction  of  the  road  in  sucb 
place  OS  that  the  proper  and  only  way  of  oper- 
ating It  did  of  necessity,  from  tbat  time,  in- 
jure tbe  farm  and  lessen  It*  vafue.  It  Is  tbe 
right  which  appellanl  iiaa  at  Ita  plewnte,  and 
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fbr  bH  fnttm  tline,  to  operate  Its  (raina.  thtit  at 
once  depredates  the  vslue  of  the  farm,  and  not 
the  effect  produced  bj  the  paialng  of  particu- 
lar trains,  or  an;  particular  injury  or  accident 
that  nu;  occur  lo  appellee's  property  there- 
from; hence  the  damages  arose  at  the  Itme  of 
the  eonatnictioa  of  the  road,  and  were  theo 
capable  of  heing  detennlued  once  for  a11.  Be: 
htv^ag  that  this  xiew  ot  the  law  is  within  (he 
^itit  and  Dies  Ding  of  the  constitutloiial  provlB- 
lon  alluded  to  [art.  9,  g  18],  and  haa  been 
fairly  applied  by  the  court  below,  the  ]udg- 
tnent  ot  the  circuit  court  will  bo  affirmed." 

Matrt.  Steven*  *  Borton  and  ^Mmea 
S.  Ewlni><  for  appellant: 

There  can  he  do  recoveir  where  the  ele- 
tnenis  of  damage  are  speculative  and  imagi- 
nary, auch  as  the  danger  of  havlTig  hoises 
frightened,  or  offensive  lo  a  sensitive  taste, 
such  as  the  nnalglitliueBS  of  an  abject  lawful 
In  itself. 

MclUffnoidt  f.  Burlington  A  0.  R.  R.  Oa. 
106  LI.  152;  Peoria  A  P.  U.  R.  Go.  v.  Fwria 
4:F.  S.Co.  100  111.  110;  Stone  v.  FairbuTy,  P. 
dUf.  W.R.Q>.e»  HL  3M;  Oaeper  v.  Randall. 
OS  IIL  34;  At  Anny.  7  El-  &  Bl.  600:  Favor 
T.  SoiU^n  A  L.  R.  Vo.  114  Haas.  SCO;  Cooley. 
Torts,  p.  60a, 

There  can  be  no  recovery  under  our  present 
Constitution  where  the  injury  suffered  Is  of 
the  same  kind  as  that  suffered  by  the  piibltc 

Chicngo  y.  Union  Bldg.  Aio.  102  III.  879; 
Sut  Si.  Loait  T.  CFlynn,  8  West.  Rep.  8iJ, 
IIB  lU.  200;  MeDonald  v,  Engti*li..  80  111.  382; 
«tMX  T.  S^neidi,  68  III.  478;  Indiana.  B.  & 
n.  R.  Co.  f.  BberU,  S  West.  Rep.  206,  110 
IndL  649;  RoeAetU  v.  Oliieago.  31.  <t  St.  P.  S. 
Co.  n  Am.  ft  Eng.  R.  B.  Cas.  192;  Rudt  v.  St. 
JjomU,  12  West.  Hep.  388.  08  Mo.  408. 

There  can  be  no  recovery  unless,  under  the 
facta,  the  damage  complained  of  wonld  give 
liK  lo  a  right  of  action  at  common  law. 

Rigneu  v.  Chieago,.Wl  111.  64;  Ohiea^  t. 
Union  nldg.  Aeio.  mpra. 

But  a  railroad  operated  by  anIhoriQr  of  law 
and  for  a  lawful  [nirpose  is  not  a  nuisance. 

Chicago  AE.1.R.  Co.  v.  LoOi,  B  West.  Rep. 
887.  118  111.  808;  lUinoi*  0.  R.  Co.  v.  QrabiU. 
00  111.  241. 

And  the  acts  complained  oF,  viz. ;  mental  dis- 
quietude and  Inconveniences  In  mere  matters 
of  tasie,  are  not  actionable. 

Ooaptr  T.  RandaU.  58  lU.  24;  Gvett  v.  R^ 


Ttoldt.  68  III.  478;  Cooley,  Torts,  pp.  69&-608; 
Owm  T.  Henman,  1  Watts  &  8.  648;  Bpar- 
hawk  T.  Union  P.  R.  Oo.  54  Pa.  401. 

Nor  is  operating  the  railroad  an  actionable 
offense  merely  because  there  U  a  liability  to 
frighten  teams. 

Fawr  V.  Bo»ton  A  L.  R  Co.  114  Mass.  850; 
PhUaddphia.  W.  A  B.  B.  Go,  v.  Stinger,  TS 
Pa.  819;  Maeornber  V.  Ific'iolt.  B4  Mich.  313; 
mow  T.  Fbirbvry.  P.  A  N.  W.  R  Oo.  m  111. 
894;  Bahn  y.  Si/uihtm  P.  R.  Co.  SI  CaL  60S; 
Cooley,  Torta,  p.  617. 

Hence,  under  the  facts  In  this  case,  If  plain- 
tiff is  damaged  at  all  It  Is  damnum  abtqut 
iryvria. 

Pennivlrartia  R  Go.  t.  lAppineott,  8  Cent. 
Rep.  B18, 110  Pa.  473;  Penntylvania  R.  Co.  v. 
Marthant.  13  Cent,  Rep.  261,  119  Pa.  541; 
Florida  8.  R.  Co.  v.  Broan,  28  Fla.  104;  Rude 
y.  St.  Louit,  13  West.  Rep.  S88,  98  Mo.  408; 
Re  Ptnng,  7  El.  &  Bl.  060. 

MeMTM.  Robert  E.  WUlUwu  and  Im*« 
N.  Pblllipa.  for  appellee: 

The  principles  and  rules  stated  In  plafntltra 
Instructions  are  auslained  by  the  lotlowiog 
authorities: 

8Ut»on  y.  Ckieogo  A  E.  R.  Go.  70  HI.  74; 
Chicago  A  P.  R.  Go,  y.  FranrU,  70  111.  889; 
Page  v.  Chicago.  M.  A  81.  P.  R.  Co.  Id.  828; 
Eba-Rart  y.  Chicago  A  St.  P.  R  Go.  Id.  840; 
Chicago,  B.  A  Q.  R.  Go.  v.  Bowman,  11  West. 
Rep.  588.  1S2  III.  &9S:Waba*li.  St.  L.AP.B. 
Co.  V.  McDougaU.  6  West.  Rep.  821.  118  Rl. 
333. 130  III.  Ill;  Eigney  y.  CIneago,  103  Dl,  82. 

The  true  question  Is  wbcther  the  pr<.)icrty 
was  injured  by  the  impTOvements.  If  not, 
then  there  fa  no  damage,  and  there  can  be  no 
recovery.  If  (here  ia,  then  the  recovery  must 
be  mpBBiired  by  the  extent  of  the  loss. 

One  of  the  elements  of  damage  distinctlT 
recognized  in  8/iawneetoten  v.  laiuon,  82  III. 
S87.  was  the  physical  obBtructiou  of  the  right 
and  means  of  access  to  plaintiff's  premiaeB. 

See  also  Pekin  y.  Brtreton,  67  III.  477;  Pekin 
V.  Winka,  77  Rl.  GO;  Elgin  y.  Eaton,  88  111. 
535;  Chicago  A  P.  B.   Co.  t.  Praneit,  70  m 
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Per  Curiam: 

We  are  satisfied  with  the  reasoning  and 
conclusioDS  of  the  appellate  oouit,  and  iht 
jv^meii  t  of  that  court  tuill  ther^or»  b»  a^mti. 

BaJlejr.  J.,  diwenU. 


OHIO  SUPREME  COURT. 


Joseph  F.  8TANLET,  ^f.  in  Brr., 


dent  of  tbla  State  and  absent  from  It  when  a 
oauM  of  aotton  accrUM  asalnat  him  In  favor  of 
another  In  this  Blats.  af  terwan],  and  durtng  the 
period  ot  the  hmltatlon,  oovaMonally  oomes  Into 
this  f'ta.te.  suob  ptMenoe  la  the  State  wHI  not  iiet 
the  Btatute  of  Limitations  to  mnolos  In  his  fa- 
vor, altbourh  the  plaintiff  might,  at  such  times, 
by  the  eiorolsa  ot  ordinary  dlUsenoe.  have  oom- 
menoed  an  action  a^KiDSt  him. 
S.   niulerthaproTl«lonsofBeetlon4989, 

Ron.— fitotttU  of  lAeiiaUoni;  tnlaniptKni  bv  Ob-  \  been  a  nonrealdent  of  the  Btate,  nnder  the  provls- 

tenee  Iron  StaU.  Ions  of  Bev.  Stat.  U81, 1  laU.  the  Statute  has  not 

Whenfrom  theUmsoIttieezeoiitlonaftbeoon-   begun  to  run  aRainst  the  oauie  ot  aotloik  Woodr. 

-tract  to  the  aHny  of  the  oomplaint  defendant  had  '  BIsaell,  t  West.  B«p.  2BT,  IM  Ind.  SSL 
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Ohio  Sutbbhk  Cooxt. 


Bevlaed  Statu  t«*,  preaeiioB  of  tbe  defendant 
In  the  SUte,  for  the  full  period  Of  the  time  Um- 
Ited  for  biinirliis  bd  BCtlon,  either  oontinuoualr 
or  in  tlie  Bgsrefnte,  ti  neoeenur  to  ooMUtute  a 
bar  of  the  action. 

tUnrahffi,Ut(M 

ERROR  to  the  Circuit  Court  for  Washing- 
ton County  to  review  •  Judgmeot  afflrm- 
ing  B  judgment  of  tie  Court  of  Common  Pleai 
in  fnvor  of  defendants  in  an  action  to  reratver 
R  claim  of^inst  a  decedent's  estate,  wbicti  wa* 
alleged  to  tte  barred  b;  Ui«  Statute  of  Limil&- 
Uons.    BaneneO. 

Statement  by  Minahall.  CK  J.: 
On  January  6, 1881,  Joseph  P,  Stanley  com- 
menced suit  m  tbe  Court  of  Common  Pleas  of 


of  Timothy  Stanley,  deceaaed,  and  his  beln, 
tbe  claim  Having  been  dinllonad  by  tbe  direo- 
tioa  of  tbe  latter. 

Tbe  petition  contained  a  number  of  canse» 
of  action,  eiebt  of  which  accrued  In  tbe  yean 
1868  and  1^7,  and  would  have  been  barred 
liut  for  tbe  following  aTermenla  contained  in 
tbe  petition: 

"That  wben  the  cause  of  actions  accrued  to 
this  plHlnliB,  on  each  and  eveiy  of  said  eight 
counLssetforth  in  th  is  plaiatifCs  petition  againat 
tbe  aaid  Timothy  T.  Stanley,  the  said  Timothy 
T.  Stanley  was  absent  from  the  County  of 
WashinElon,  and  alisent  from  the  Slate  of 
Ohioi  that  he  then  redded  in  tbe  State  of  West 
Virginia,  and  so  remained  absent  contiuuoiialy 


But  nonreaideoce  and  oantinued  abeenoe  (rom 
tbe  State  do  not  emuM  a  want  of  diliKenoe  In 
BBcertalnlnBoamplatnant'srbthta.  Teall  v.  Bluven, 
iO  Fed.  Kep.  Til. 

A  debtar"!  Toluntarr  abaenoe  from  the  Btace  lua- 
pends  the  ninnhu  of  tba  Statuta.  Brlok  v.  Busl, 
18Tex.aL 

Hit  abeenoB  mint  be  luoh  that  prooeaa  oannot  be 
•0  serTed  upon  him  that  Judgment  will  bind  him 
pcrBDnallj.  Quarlea  v.  Blckford,  8  New  Eag.  Rep. 
in.  M  N.  H.  U5j  Bensley  V.  Hoeberle,  4  Weat.  Kep. 
U3,  lOMo.  App.  eiS. 

The  time  during-  wblob  a  debtor  Is  abunt  reald- 
ing  out  of  the  Slate  of  his  uwn  free  will  and  oo- 
oord  la  to  be  deducted  In  estlmBtioB-  the  time  In 
wblob  an  aotlon  must  be  bruusht  againBt  him. 
Hoffman  t.  Churcliill  (Micb.l  Feb.  1688. 
;.  The  term  "beyond  seas."  la  the  Baying  olauM  of 
a  Btaiulfl  of  LimliatlonB,  li  to  be  oooatrued  as 
equivalent  to  "without  tbe  llniit«  of  the  Btate" 
Where  tBe  Statute  <seaact«d.  Shelby  t.  Qur,  M  tl. 
B.tl  Wheat,  au  ifl  L.  ed.  t9S);  E^aw  v.  Kobenleau,  T 
U.  B.  8  Craooh,  ITt  (E  L.  ud.  VB):  Murray  v.  Baker, 
U  (J.  S.  S  Wheat.  541 14  L.  ed.  iHJ;  Aleiaadrla  Bank 
T.  Dyer,  3S  U.  8. 14  Pet.  Ml  (10  L.  ed.  SOI). 

The  term  "beyond  the  seas,"  In  aStHteStatuteof 
LlmltatloD,  wlU  tie  conBtrued  according  to  tbe  de- 
oiiloiis  Of  the  BtHta.  In  North  Camllna  it  la  ooa- 
•trued  to  mCHn  "without  the  UDlt«U  Stutaa."  Uavle 
T.  BriBgB,  HI  U.  B.  IE»  (34  L.  ed.  lOMj. 


>aHe«lib"  boglos 


arlly. 


provldini  llie  Uubiur  la  then  In  tbe  Stale.    Fbw 
Uubonlcau.  T  U.  B.  3  Craucb.  1T4  tX  L.  ed.  VX). 

The  five  ycam'  limitation  provided  by  the  Btat- 
ntauf  .aubus  In  favor  of  the  bolder  dCb  tu  title 
will  Dot  run  In  hl»  fuvor  whUe  he  la  out  of  the 
eture.    WBiiiltiH  V.  IteeJ.  SO  Fed.  Kep.  WS. 

The  Teutiudnoo  !4tiitute  susiieiiiliag  the  runnlus 
«r  llmltiitlon  diirlo);  tbe  debtor's  abeenoe  from  tbe 
Btaie.  Biter  ibe  ri|(Ut  of  action  hasaccrueil,  appUee 
tOCButvs  of  action  uicrulnti  in  another  Btate  and 
between  oltlieiu  thereof.  Kempe  T.  Bader,  88 
Tenn.  180. 

Under  the  Tennessee  Code,  temporary  absence 
[rum  the  Stnte  of  a  resident  debtor,  after  the 
cause  ol  action  bai  aocrued.  suipends  the  running 
of  llmimtloii.    Ibiil. 

Thealncoiidingof  Bdeblor  to  prevent  the  InMl- 
it  luapend  the 


notion 


son  V.  Cogswell,  47  Ark.  ITO. 

Tbe  provlEion  of  the  BtuCute  preeerTlng  rl^ht  of 
BclioD  atruiuit  one  "without  tbe  Btate"  It  not  ap- 
piicabie  to  one  who  concealed  tbe  place  of  hia  real, 
deuce,  and  lived  for  more  than  ill  year*  within  the 
Stuto,  under  ao  aaaumed  name.  Bugel  y.  Flachei, 
e  Cent.  Ilep.  SIB,  101 N.  Y.  100. 
BUR.  A. 


The  claim  of  a  resident  of  Maine,  holding-  a  oot* 
made  by  a  resident  an  it  payable  there.  Is  not  barred 
by  the  Statute  of  the  State,  where  the  maker,  with. 
In  six  yean  after  the  olalm  OQOrued,  removed  lila 
regldeuce  from  the  Btate  and  never  returned.  Mo. 
Cann  t.  Randall.  S  New  Bng.  Bap.  SSS,  147  Man.  SI. 

Tba  return  or  coming  Into  the  State  must  ba 
open  and  notorloua  and  under  lueb  cltoumatance* 
that  thecredlCoroould,  with  reaaonabie diligence, 
find  bis  debtor  and  aerTe  blm  with  prooeoB,  Bngnl 
V.  Flfiober,  8  Cent.  Bep.  SOU.  lOS  N.  T.  404:  BUI  v. 
Belloivs.  U  Vt.  73T;  Hyalnger  v.  BaltielU  8  OUi  * 
J.  IbS:  Kurd  v.  Babcock.  S  Bandf .  £18;  Cole  v.  Jeeaup. 
10  N.  T.  W;  Dorr  v.  Bwartwout,  1  Blatchf.  ITS. 

But  when  the  "coming"  la  to  dwell  and  restd* 
permanently,  It  la  not  neceeHur  In  order  to  set 
theSuilutfi  In  operation  that  the  creditor  ahould 
have  knowledge  thereof.  It  i«  enough  tf  he  could 
acquire  nicb  knowledge  by  the  eicrciee  of  reason- 
able diligence.  Davis  V.  Fteld,  U  Vt.  4aij  HoiozoD 
V,  Foot.  1  Aik.  (Tt.)  a*  HoU  v.  Naomlth,  18  Vt.  7SU 
Whltton  V.  Wan,  lOS  Una.  40. 

Ouder  the  0>nnectlcut  Statute,  a  creditor  tias all 
yeara  ofier  the  debtor  baa  come  into  the  State  In 
which  to  loitltute  a  peraonal  action  upon  a  atmpia 
cobtiaot  against  him.  Waterman  v.  Sprague  Mtg. 
Co.  t  New  Eng.  Bep.  SK,  66  Ciiiin  SU. 

Thecredltor'sremedy  isnot  affected  by  tbe  fact 
that,  (luring  the  absenoe  of  the  debtor  from  tba 
State,  be  bad  real  eatate  liere  open  to  attBohmcot. 
Ibid. 

i  a  unmarried  physlolan,  who  traarded  and  had 
an  olBDe.  went  out  of  the  Btate  for  two  months, 
paid  rent  for  the  offloe,  but  not  for  board,  durm^ 

soon  after  leftagain,  leaving  furniture  in  the  office, 

other  State,  where  he  died.  Buch  aljscncee  are  to 
be  added  to  tbe  statutory  period  of  ItmitaliooB 
Id  b  suit  againet  bii  adniinistiator  on  a  due-bill 
mode  by  hhn,  Biady  v.  Foita  |N.  J.j  10  Cent.  Hep. 
173. 

Where  defense  to  a  suit  on  a  note  la  the  Btatut* 
of  Llmitiitiuns,  the  time  defendant  realded  outside 
of  the  Btate  will  tM  deducted  from  the  number  of 
yeara  the  note  tiaa  mo.  Palmer  t.  Mocaa  (Mej  ft 
New  Eng.  Rep.  SDS. 

Under  the  proviso  In  the  Statute  of  Limitations, 
aljsencea  might  be  accumulated  and  tha 
deduuted.  Cutler  v,  Wright.  ffiK.Y.tlMj 
Harden  v.  Palmer.  S  B.  D.  Smith.  177;  Ford  v.  Bab- 
cock. «8andt.  831,7  N.Y.  Leg.  Obe.  latk  Graham  T. 
Schmidt. ISaodf.  74;  Ogden  v.  Astor.  4Sitndf.  3!>. 

In  cBoe  of  repeated  abeencea  of  the  debtor  from 
theState,  the  whole  were  to  tie  combined;  and  the 
bar  of  the  Statute  wai  not  perfect  unleaa  the  de- 
fendant's residence  In  the  State,  for  all  completa 

yearaafter  his  first  return. i "  ' 

ardson  v.  Curtis,  3  Blatchf .  18 
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Staslby  v.  Stanlst. 


8SB 


from  the  State  of  Ohio  before  the  accruing  of 
the  cause  of  sctloD  in  this  pelition  in  favor  of 
the  plaintiff  and  Hgaitisl  the  Bald  Timothy  T. 
Stanley,  notil  bia  deuih  lu  the  fitate  of  West 
Virginia,  on  oi  about  the  16Lh  of  February, 

Tb<8  Ibe  defendant*  sought  to  avoid  by  the 
following  answer: 

"  2.  They  admit  that  at  the  time  the  causes 
of  action  set  up  in  the  lat,  2d,  Sd,  4th,  6tb.  Oih, 
Tih  and  8Ui  counU  in  the  petition  ate  iaid  to 
liave  accrued  to  plaintifl,  said  Timothy  T. 
Slanley  waa  absent  from  Washington  County, 
uud  alieent  from  the  State  of  Ohio,  and  tbat 
he  then  resided  in  the  State  of  West  Virginia, 
but  iheac  defendants  deny  that  be  so  remained 
absent  coniiuuDUBly  from  (he  State  of  Ohio 
tiefore  the  accruini;  of  said  cause  of  action 
until  bis  death.  Tbat  fhey  admit  that  on 
Auj^ust  1, 1H66.  said  Timothy  T.  Stanley  de- 
parted this  Btate,  and  went  to  the  State  of 
West  Virginia;  but  they  deny  tbat  he  remained 
continuously  in  said  Stale  of  West  Virginia 
until  his  death,  and  these  defendants  aver  that 
after  aatd  August  1,  iSdfl,  and  after  Ibe  cause 
of  action  set  up  In  the  Ul,  2d,  8d,  4tt),  Btb, 
6th,  7tti  and  Sth  counts  of  Uie  petition  herein, 
are  said  to  liave  accrued  to  plaintiff,  and  more 
than  six  years  prior  to  ibe  preseiiUtioa  of  the 
claim  in  Ibe  petition  set  up  by  plaintiff  to  said 
administrator,  said  Timolby  T.  Stanley  came 
into  said  State  of  Ohio,  openly  and  notoriously. 
and  became  subject  to  the  process  of  the 
courts  of  said  State,  all  of  which  plulntiff  at 
the  lime  well  knew.  And  these  defendants 
further  say  tbat  during  said  period  of  time  said 
plaintiff  resided  in  aaid  Washington  County, 
and  State  or  Oiilo;  that  during  said  period  of 
time  said  Timothy  T.  Stanley  came  frequently 
Into  said  WasblDgton  County,  and  remained 
several  days  therein,  with  the  knowledge  of 
plaintiff;  that  during  said  period  of  time  said 
Timothy  T,  Stanley  was  at  the  house  of  plain- 
tiff in  said  Washington  County  for  several 
dsTB  witb  the  knowledge  of  plaintiff,  and  was 
subject  to  the  process  of  the  courts  of  said 

The  plaintiff  demurred  to  this  answer  on 
the  groimd  that  it  did  not  stale  facts  sufficient 
to  couBtllute  a  defense  to  the  action.  The 
demurrer  was  overruled  and  exception  taken. 
The  plaintiff  then  nied  a  reply  controverting 
the  avi-iments.  The  case  was  tried  to  a  Jury 
upon  the  various  issues  of  fact  made  by  the 

Silepdings,  and  a  verdict  rendered  for  toe  de- 
enilaiils.  On  the  trial  the  court  charged  the 
jury  as  follows; 

"  If  the  jury  Hod  from  the  evidence  upon 
the  issue  made  in  tlie  pleadinfra  upon  tbe  ques- 
tion of  the  Statute  of  Limitation,  tbat  after 
tike  accruing  of  the  cause  of  action  set  u, 
tbe  petition,  or  before  the  accruing  of  all  of 
Mid  causes  of  action,  the  decedent,  Timothy 
T.  Stanley,  removed  lo  the  State  of  West 
Virginia  abonl  August,  1809,  and  that  be 
remained  Ihere  coatinuously  until  bis  death, 
about  the  month  of  November,  IST8.  tben 
tbe  Statute  of  Limitation  would  not  run  against 
said  causes  of  action  set  up  in  said  petition, 
and  1>e  no  bar  to  a  recovery  by  tbe  plaintiff  In 
this  action. 


about  November,  1878,  the  said  Timothy  T. 
Stanley  returned  frequently,  openly,  occasion- 
ally and  notorioa^ly  to  tbe  County  of  Wash- 
ington, in  the  Siaie  of  Ohio,  the  place  where 
the  coDtracta  in  the  petition  were  made,  and 
the  place  vliere  said  plaintiff  during  said  times 
resided,  and  tbe  said  plaintiff  did  know,  or 
would  have  known  by  ordinary  diiii^ence,  of 
the  frequent  presence  in  said  Washington 
County  and  State  of  Ohio,  of  said  decedent, 
Timothy  T.  Stanley,  and  could  have,  by  ordi- 
nary diligence,  obiained  service  of  summons 
la  aaid  County  of  Wo-tliinirton.  and  State  of 
Ohio,  upon  said  Tlmolby  T.  Stanley,  in  an 
action  founded  upon  the  causes  of  action  set 
up  in  tbe  petition,  tben  the  Statute  of  Ltmita- 
tloD  would  ran  against  said  demands  mentioned 
In  said  petition,  sod  the  same  would  be  a  bar 
lo  a  recovery  by  the  plaintiff  In  Ihia  action." 

This  was  excepted  to  at  the  lime,  snil.  with 
the  ruling  on  the  demurrer,  waa  made  the 
ground  of  a  motion  for  a  new  trial.  The  mo- 
tion was  overruled,  and  judgment  entered  upon 
tbe  verdict,  to  reverse  which  tbia  proceediog 
lor  is  prosecuted. 


MlnabaJl,  Oh.  J.,  dellveied  tbe  opinion  of 
the  court ; 

Tbe  question  In  tills  case  arises  upon  tbe  de- 
fense in  the  answer  towhlch  the  demmrer  was 
sustained.  Tbe  defease  was  intended  to  avoid 
tbe  effect  of  the  averments  in  tbe  pelitlon  as 
to  tbe  absence  of  tbe  decedent  from  the  Stale 
at  tbe  time  tbe  plaintiff's  causes  of  action  ac- 
crued, and  bis  continued  absence  thereafter 
until  tbe  time  of  his  death.  Tbe  question  re- 
quires a  construction  of  the  following  section 
of  tbe  Revised  Statutes,  relating  to  the  Statute 
of  LimilDlioDS: 

"  Sec.  4089.  If,  when  a  cause  of  action  ac- 
crues against  a  person,  he  is  out  of  the  State, 
or  has  absconded,  or  roiice«Ie(i  himself,  the 
period  limited  for  the  commenceraent  of  the 
action  shall  not  begin  to  run  until  be  comes 
Into  the  State,  or  while  he  U  so  absconded  or 
concealed;  and  If,  after  the  cause  of  action 
accrues,  he  depart  from  the  Slate,  or  abscond 
or  conceal  himself,  the  time  of  bis  absence  or 
concealment  shall  not  ha  computed  as  any  part 
of  the  period  within  which  tbe  action  mtist 
be  brougbt." 

It  Is  necessary  to  observe  that  It  Is  not  claimed 
In  tbe  defense  to  which  the  demurrer  was 
overruled,  that  Ibe  causes  of  action  to  which 
it  wau  pleaded,  or  any  of  tbem,  arose  In  tbe 
State  ol  West  Virginia,  tbe  residence  of  tbe 
deceased,  or  were  to  be  performed  there.  Such 
averments  were  made  as  separate  grounds  of 
defense,  and  were  met  by  denials.  The  gist  of 
tbe  defense  to  which  tbe  demurrer  was  mter- 
pcHied,  Is  that,  although  the  decedent  resided 
in  the  State  of  West  Virginia  when  the  causes 
of  action  accrued,  yet  be  frequently  cameinio 
this  State,  and  within  the  JurisdicticD  of  tbe 
courts  of  tbe  county  In  which  the  plaintiff 
resided,  after  the  cntisesof  action  accrued,  and 
more  tban  six  years  before  tbe  action  waa 
commenced;  and  that  these  occasions  were  at- 
tended with  Bucb  circumstanceB  of  notoriety 
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that  tbe  Dlaiiitiff  could,  with  (be  uerciae  of 
ordinarr  ailietnce,  have  obtained  Mrvice  npon 
him.  The  oefenee  admits  tbat  tbe  deceased 
W8B  a  DODreBideiit  of  tbe  State  at  the  lime  the 
causes  of  actinn  aCKrued:  but  it  is  claimed  that 
if,  at  any  tlmetliereatter.  he  came  ioto  the  Statu 
ao  that  tbe  pialntilf  mlKht  have  comnienced 
bis  BctiOD,  tbe  Statute  began  to  run,  and  con- 
tinued to  do  HO,  though  he  may  ttare  depaji«d 
tbe  State  tbe  next  day,  and  have  remained  out 
of  it  the  redduB  of  bis  life. 

We  do  not  ao  construe  this  StatutA.  Where 
a  defendant  is  out  of  the  State  when  a  cause 
«[  action  accrues  against  bim,  our  construction 
ta  tbat  the  Statute  does  not  begin  to  tun  until 
he  comes  into  the  State.  It  then  begins  to  run 
a^ntnat  bim,  and  If  he  remain  in  tbe  Stale  it 
will  be  barred  In  tbe  period  limited,  (mm  Ibat 
lime.  But  If,  after  he  comea  into  tbe  State, 
be  again  depart  from  it,  the  running  of  tbe 
Statute  Is  suspended  during  bia  absence.  It  la 
not  necessary  tbat  we  sbould  determine,  in 
this  case,  nbetber  absence  upon  business— tbe 
defendant  continuing  a  resident  of  the  State — 
issutBcient,  or  whetber  it  must  be  limited  to 
absence  as  a  nonresident  of  the  State;  for  It  Is 
admitted  tbat  tbe  decedent  was  a  resident  of 
tbe  State  of  West  Virginia,  and  his  absence, 
therefore,  referable  to  that  fact. 

Tbe  design  oF  the  Statute  is  to  give  to  the 
plninliff  tbe  full  period  of  the  Umitatioii,  in 
available  time,  for  tbe  commeccemeut  of  his 
action;  so  Ibat,  In  ascertaiuiog  this  period,  the 
lime  the  defendant  is  out  of  the  Stale  is  not 
commiteJ  as  any  part  of  tbe  time  given  him 
In  which  to  commence  his  action.  TbU  is  In 
close  analogy  to  the  Roman  law  which,  in  like 
cases,  counted  onl;r  the  available  days.  tempuM 
utile,  on  which  activity  was  potsitilc,  In  ascer- 
taining whether  an  action  was  barrtd  by  lim- 
ilition  or  not;  and  days  on  which  the  action 
was  biodered  I>y  tbe  absence  of  the  defendant 
were  excluded  from  the  computation  of  the 
term.     PoBte's  Gaius,  2B5. 

T)  'a  is  the  only  rational  construclion  tbat 
cao  lje  placed  on  the  Statute,  and  makes  it  con 
slstent  with  itself.  Thus  in  tbe  second  clause 
it  is  proTided,  in  so  many  words,  that  if  after 
the  cause  of  action  accruea,  the  defendant  de- 
part from  tbe  State,  "tbe  time  of  bis  absence 
.  .  .  shall  not  be  computed  as  any  part  of  the 

feriod  within  wbich  the  action  must  be 
roughl."  It  could  not  then  have  been  intended 
by  the  Legislature  that,  where  a  defendant 
was  absent  from  tbe  State  at  the  lime  a  cause 
of  action  accrued,  bis  return  to  the  State 
would  only  set  tbe  Stature  to  running  In  big 
favor,  but  tbat  It  would  continue  to  run, 
whether  he  remained  In  the  Stale  or  not. 

The  first  clause  provides  for  the  case  where 
the  defendant  is  absent  from  tbe  Slate  when 
the  cause  of  action  accrues;  tbe  second  for  the 
esse  where  he  departs  from  tbe  State  after  it 
baa  accrued.  In  tbe  first,  the  Statute  begins 
to  run  when  be  comes  into  the  Slate;  In  the 
second,  It  ceases  to  run,  and  is  suspended,  until 
he  returns  to  the  Slate.  The  purpose,  then,  of 
the  Statute  is  perfectly  plain:  Preaeoce  of  tbe 
defendant  within  tbe  Stale,  so  ibat  he  may  be 
sued,  avails  In  bis  favor;  absence  from  the 
Blalfl.  wl>etber  at  tbe  accruing  of  the  action  or 
afterwaidi,  niapenda  tbe  luDning  of  tbe 
Statute. 
8L.R.A. 


Tbia  la  tbo  fint  time  the  precise  qneation 
teema  to  have  arisen  in  this  court,  so  that  none 
of  its  previous  decL<dons  afford  any  light  In  do- 
terminingIL  But  most  of  the  other  Stales  have 
BtBlules  of  Limitations  with  providiaoa  similar 
in  this  regard  to  our  own,  which  have  been 
frequently  construed  by  their  courts;  and  tha 
general  result  of  these  decisions  is,  that  when 
a  defendant  Is  absent  from  tbe  State  when  a 
cause  of  action  accrues  agalnat  blm,  hU  occa- 
sional or  frequent  visits  to  tbe  State  will  be  of 
no  avail  to  bim  under  a  plea  of  the  Statute  of 
Limitations,  however  open  and  notorious  bia 
visits  may  have  been,  unless  be  has  been  in  the 
State,  and  tbe  jurisdiction  of  Its  courts,  for  the 
full  period  limited  by  the  Statute,  either  con- 
tinuously or  in  the  aggregate. 

The  Statute  of  tbe  State  of  Maine  la  subsian- 
ttally  tbe  same  as  our  own:  and  there,  In  a  suit 
on  a  promissory  note,  which  the  defendant 
claimed  was  barred,  he  offered  to  show  Ibat 
though  be  lived  in  tbe  Province  of  New  Bruns- 
wick, be  w«"  ' 
knowledge  ol 
"The  defendant  was  absent  from  and  resided 
out  of  the  State  when  tbe  cause  of  action  ao- 
crued,  and  has  not  since  resided  within  It, 
though  be  may  have  occasionally  been  within 
its  limits,  "—and  it  was  held  tbat  he  could  not 
avail  himself  of  tbebarottbeStatule."  Jlacker 
V.  Eterett.  S7  Me.  548. 

We  die,  in  this  connection,  and  to  the  same 
effect,  Milton  v.  Babton.  1^  Allen,  833;  LaM 
V.  JfatUmal  Bank  of  tlie  :.  .r>/poli»,  fl  Kan.  74j 
Smith  V.  Bond,  8  Ala,  860;  Ckenot  v.  Lefetrt, 
8  111.  687:  BeU  v.  Lamprey,  B7  N.  H.  189;  Ba»- 
Mil  V.  Thista.  SS  Barb.  COS,  and  BtnneU  t. 
Cook.  «  N.  T.  687. 

In  ifae  last  case  tbe  defendant  resided  In  Jer- 
sey City,  but  did  business  In  New  York  City, 
and  was  there  some  eight  or  ten  hours  each  day. 
He  plead  the  Statute.  But  the  court  said:  '4f 
tbe  Statute  runs  at  all  during  the  presence  ota 
nonresident  in  the  Slate,  such  presence  must. 
In  any  view  of  the  case,  amount  in  the  aggra- 
gaie  to  sis  yean  to  render  tbe  defense  avail- 
able," 

And  in  Biutea  v,  BoMett  it  is  said:  "The 
object  of  tbe  exception  In  tbe  Statute  was  to 
give  the  creditor  the  whole  of  the  six  years' 
residence  in  tbe  Slate  within  wbicb  to  com- 
mence bis  action.  He  Is  not  obliged  to  follow 
the  debtor  1o  another  State;  nor  is  he  called 
upon  to  watch  him  to  ascertain  whether  be 
comes  into  tbe  Stale  for  a  temporary  purpow, 
so  long  as  his  residence  ia  elsewhere." 

Our  conclusion  then  Is,  tbat  under  the  pn^ 
visions  of  §  4980,  Rev.  Stat.,  the  SUtute  of 
Limitations  dots  not  run  In  lavor  of  a  defend- 
ant to  a  cause  of  action  wbllsl  he  la  absent  from 
Ihe  State;  and  this  principle  ia  not  affected  bv 
tbe  fact  tbat  tbe  defendant  may  bave  been  ab- 
sent from  the  State  when  the  cause  of  actioa 
first  accrued  against  bim;  for  whenever  he  de- 

Siaris  from  tbe  State,  after  having  come  Into 
t,  tbe  running  of  the  Statute  Is  sunpcudcd  from 
that  time  and  during  bis  absence,  whether  Ihe 
cause  of  action  first  accrued  whilst  he  was  tn 
OT  whilst  he  waa  absent  from  the  Slate, 

Judgment  rmttted,  andeavat  remanded,  wtfA 
direction  to  tuttain  (A#  dtmvrrer  to  the  tteond 
defente  in  the  additional  antutr,  fltd  Jwtt  tS, 
lS8i,  and  for  fVrtittr  proeeedingt. 


7BIUZI.XHEII    V.  ^HALLCaOia 

DEXiAWABX  COURT  OF  ERRORS  ASD  APPEAIA 


lohn  M.  FRIBSZLBBEN 
Sereck  V.  BHALIXm09S  tt  A 


(.., 


OoDDrlbutiiv  Vd 


»  la  DO  na>tnrKl  rial 

to  tbABupport  of  (El 
A  oODdltkiD  or  tbe  prlTiteee. 
C  Tha  •xelnMon  of  a  penMtn  from  Um 
WHaas^MBt  list  fto  twalva  Mantiu  on 

falluro  to  par  hlioouDt;  poll-tax,  In  consequenoe 
of -whlohhe  m«y  be  precluded  from  belns  quail- 
fled  to  rata  diuinK  that  Tear,  Is  not  a  violation  of 
ConsL,  art.  1, 1  L.  whlDh  provides  that  a  citizen 
otbenrlaa  quallBed  vhohag  "wlihln  tno  jean 
next  before  the  elaoUOD  paid  a  oouoCy  tax  whloh 
■hall  have  been  aneased  at  lenst  stx  laooChB  before 
the  election,  ahall  enjor  the  rl^ht  of  an  elector," 
or  of  art.  LIS,  whlcb  provldet  that  "aU  eleoUons 
■ball  bob«e  aod  equal.*' 


(Jannarr  IS,  ItBO.) 


RESERVATION  by  tha  Superior  Court  for 
New  Caetle  County  for  the  consiiieration 
of  tbe  Court  of  Errors  and  Appeals  of  an  action 
brouxht  to  recover  damagea  alleged  lo  bave  re- 
sulted from  defendaut's  depriving  plaintiff  of 
an  oppoTlunity  of  payine  a  county  lax  and 
thus  of  qualifying  himself  to  vole  at  a  general 
election.    Judgment  for  defendanU. 

Id  Pebraaiy,  188S,  tbe  name  of  tbe  plaintiff 
waa,  on  a  general  assessment,  duly  placed  upon 
Iho  aesessmeut  list  for  the  aiilL  ward  of  the 
City  of  Wilmington,  and  the  Levy  Court  of 
New  Castle  Countv  afWrwnrtl,  in  the  snring  of 
the  sauie  year,  duly  laid  a  poll-tBT  upon  him. 
On  tha  second  day  of  March,  18S6,  the  plaio' 
liff,  who  bad  not  paid  said  poll-tax,  nas  re- 
turned by  the  collector  of  county  taxes  for  the 
collection  district  including  the  sixth  ward  of 
said  city,  to  said  levy  court  as  a  delinquent 
and  thereafter,  on  the  29tb  day  of  March  in 
the  same  year,  the  defendants,  composing  and 
■itting  as  said  levy  court,  allowed  said  poll  tax 


Dora.— OUimHhfp;  ponemlon  of  poKHool  rlgAt* 
not  atnUai  to. 

The  poagcanlon  of  all  political  lirhta  ■•  not  eawn- 
tlal  to  dtlzenablp  under  the  proleotloii  of  the  lUh 
Amendment  of  tbe  Federal  Oonatltullon.  People 
V.  Db  lA  Querra,  40  CaL  SLL 

A  StOite  ma;  rogulato  the  condlUona  and  lenare 
«t  olBoe.  Spenoer  v.  Board  of  Beirlstratlon,  1  Maa- 
Arth.  IBS;  Kennard  v.  Loultlaoa,  «  C.  B.  tfO  (»  L. 

A  Btata  may  dc^ennlne  the  class  of  Inbablcanta 
who  may  vote.  The  elocUra  fraoohlee  la  not  a 
natural  light  nor  an  fnmunltf  of  cltlieos.  Tan 
TalkanbuTS  v.  Brown.  43  Cal.  IS:  United  States  r. 
AothODr,  U  Blatcbf.  aiO;  United  State*  v.  Crosby, 
lHu8:bcs,MSj  Minor v.enppenett.SS U.S. £lWalL 
maBlL.ed.  my,  Umted  state*  v.  Oulkshank,  US 
U.  a  M3  |3  L.  ed.  GSBl.  1  Woods,  306. 

Tbe  14tb  Amendment  merely  deolarei  that  all 
peiaooa  bom  In  tbe  United  Btatea  ar«  oitUens  there- 
of, and  are  capable  of  beoomliur  volera,  but  the 
pmrlaloii  ii  not  self  executing,  fipenoer  v.  Board 
of  ResiatraUon,  nu^m. 

Tbe  lliM  section  of  the  Uth  Amendment  dose  not 
oonterOD  anyone  tbe  rlg-bt  ot  suftrago,  but  merely 
loveataoltlieasof  the  United  Slatee  wltha  oonsti- 
mttonal  miatanty  of  exemption  from  dlsorlmloa' 
tlon  tn  the  exercise  of  tbe  eleotlve  francblse.  Le- 
Cimnd  r.  United  States,  U  Fed.  Rep.  677;  United 
Btatea  t.  Harris,  IW  O.  B.  BW  iS7  L.  ed.  !Mji  Neal  v. 
Delaware,  103  C  8,  870  OB  L.  ed.  9071;  United  States 
T.  Heeae,  SB  D.  8.  04,  £18  (2S  L.  ad.  Ua,  BOtJ:  United 
etates  V.  Crutkshank.  feU.8.US(£3I..ed.G«)M 
^onds,  308:  Anlttooy  v.  Balderman,  T  Kan.  Kl;  Peo- 
ple V.  Board  of  Betlstmtlon,  X  HIch.  Blj  United 
Btatea  t.  Peterstmrs  Judsea  of  BlaoUon,  14  Am.  L. 
Bee.  R.  8.  lOE. 

Aatstfae  nature  of  tbe  right  of  sulfrage,  see  note 
T.  Todd  (Wash.  TerrJ  1  L.  B.  A.  IIL 


QtMltfeofton  or  voters;  BctrMrotlon  LaiB. 

Tberegtotrar  ofaneleoUon  precinct  has  power. 
imder  Idaho  Herlted  Slatutrs,  to  administer  the 
cleotlon  ooOi,  although  he  la  not  named  among 
thooe  having  power  to  admTnlHteran  oatb.  In  the 
-OeneralAot.   Terrltoryv. Andeison<IdBbo;UaToh 

ia,iaB, 

Tbe  LeglsIatiiTe  ha*  tbe  right  to  autborlae  and 
caqum  the  legMiatloa  of  rotats  lo  a  town  or«lty, 
«  L.R,  A. 


but  tha  regulation  preecrflwd  mu 
and  Impartial  and  calculated  to  facilitate  sod  se- 
cure the  oonstltucloiu]  right  of  suffrage,  and  not  to 
subvert  or  injuriously  restrain  or  Impair  tbe  rigbt. 
Btephens  v,  Albany  (Qa.i  March  10,  ISeO. 

If  tbe  laogth  of  time  between  tbe  clodog  of  reg. 
latratlon  (which  is  made  a  quallfl cation  of  voters 
at  a  municipal  eleotlon)  and  tbe  election  la  unroa- 
Bonable.  such  election  Is  voldj  snd  two  monthe.  in 
case  of  a  special  election  of  a  mayor  and  aldermen, 
ts  unreasonable.    IMd. 

The  Oeorgln  Statute  making  reglBtratlon  aqUBll- 
tlcetlon  of  voters  at  oharter  elcatlons  In  tbe  City  of 
Alttany  restricts  such  quallflcatlon  lo  elections  for 
mayor  and  aldermen,  and  does  not  require  regis- 
tration as  a  qualification  to  vote  at  an  election  to 
ascertain  whether  two  thirds  of  tbequaliaad  voters 
desire  bonds  of  ibe  dty  to  be  issued  for  tbe  purpose 
of  erecting  a  ayslem  of  waterworks.    IWd. 

Tbe  Legislature  has  tbe  power  lo  enact  a  law  t«- 
qulrlng  quHllBed  voters  tc  be  registered  before  the 
day  of  election  as  a  condition  of  tbe  exercise  of 
their  right  of  suffrage;  and  >uch  a  law  may  be  looal 
Id  Its  application.    Q>m.  v.  MoCleltand.  88  Ky.  eSS. 

It  ts  not  essential  to  tbe  validity  of  a  IteglBtratloo 
Law  that  It  should  oontain  a  provislu  .  fur  an  ei- 
amInatloD,  on  tbe  day  of  election,  of  the  guallHca- 
tton  of  voters  who,  from  sickness  or  other  osuse, 
have  been  prevented  from  rogJsterlng.    Jh(i 


'eslden 


I  otoi 


ceding  tbe  election,  by  a  male  citizen  of  tbe  i 
twooty-ono  yeara.  give*  him  a  right  under  tbe  Con- 
stitution to  vote  in  any  prednct  of  the  county  of 
wblcb  he  may  bava  been  a  reeldent  for  sixty  days 
next  preceding  tbe  election;  and  a  He(rlGt ration  Law 
la  not  valid  if  It  requires  other  quallflcatluna  to  en- 
title a  person  to  reRiater.    Ibid. 

An  explanatory  clause  In  the  statut«.  looonslstent 
with  tbe  part  complete  In  Itself  of  wblcb  It  Is  ei- 
planalory,  may  be  strlokeo  out  without  iovalldat- 
inii  tbe  statute.    Ibid. 

Uole  Inhabitants  residing  in  the  Btate  June  17, 
183S,  beiog  made  citizona  of  Hlcbigan  by  tbe  (^>o- 
stltutlon,  altbougb  neitbcr  native-born  nor  natu- 
ralliad,  a  law  wblcb  compels  registration  of  voters, 
and  prorldes  only  for  native-born  or  naturalized 
citizens.  Is  not  valid.  Atty-Qen.  v.  Detroit  (Mlch.> 
T  L.  K  A.  m. 

No  Beglabry  Imh  Is  Talld  which  deprlvea  tha 
eleator  of  hli  ooikstltutloiial  ilsht  to  TotOi  by  ai 


I,  by  an* 

ogfc 


8m  alM  9  L.  R.  A. ! 


;  17  L.  R.  A.  846. 


Delavasb  Ooubt  or  BititoBa  utd  Atphai* 


Jul., 


■3  dcliiiquem  atid  caused  the  nsme  of  the 
plalniifr  lo  beitnick  aad  dropped  from  the  as- 
aesninent  list;  nherebj  do  tax  wu  atseseed  or 
laid  upon  tbe  pluintiu  for  the  year  1886,  and 
be  wag  coDsequeiill^  deprived  of  all  oppor- 
tunity at  any  time  to  pay  a  county  tai  for  tbat 
year  and  tbereby  qualify  himself  to  vote  at  tbe 
general  eleciion  is  November  of  that  year,  al- 
though in  all  reepecis,  save  the  payment  of  a 
county  tax,  qualified  aa  an  elector.  Tbe  levy 
court  bad  no  evidence  that  the  plaintiff  was 
dead,  or  bad  left  tbe  State  or  the  liitb  ward  of 


□  of  the  plaintiff  aa  "delioquent." 
Tbe  action  of  the  defcndauis  in  causing  the 
naiuc  of  the  plaintiff  to  be  struck  and  dropped 
from  Ibe  asseiismeDt  list  and  coDlinuing  to 
leave  it  off  tbe  same  was  in  strict  accordance 
i*iih  tbe  provisions  of  section  1  or  the  A.ot  en- 
titled "Aa  Act  In  Relation  to  tbe  ColkcIloD  of 
Taxes  in  tbis  State,"  passed  at  Dover,  April 
10,  1878,  and  the  provisions  of  section  0  of  the 
Act  eniiiled  "An  Act  in  Relation  lo  tbe  Dtitles 
of  Assessors  and  of  the  Levy  Courts  in  tbe 


Several  Countle*  of  the  Btkta,"  passed  at  Dover, 
April  8,  187a 

Section  1  of  the  Act  of  AprQ  10,  1878,  pro- 
vides tbat.  In  tbe  case  of  persons  assessed  and 
liable  lo  pay  poll-laxea,  upon  the  return  of  the- 
collector  in  form  and  verified  as  therein  pro- 
vided, it  shall  be  the  duly  of  the  levy  couit 
"to  allow  said  collector  aa  delinquencien  tb» 
taxes  uncollected  by  him,  and  Ibe  names  oi 
such  deHnquenls  shall  be  dropped  from  lbs 
assessment  list  by  tbe  levv  court  and  shnll  not 


Section  9  of  tbe  Act  of  April  9,  1878,  pro- 
vides that  "it  shall  not  be  lawful  for  auv  as- 
sessor or  any  levy  court,  upon  the  persooal  ap- 
plication of  anyooe  or  otherwise,  to  place  upon- 
the  assessment  in  any  hundred  the  name  of 
any  person  who,  having  failed  lo  pay  Iho 
county  tax  assessed  ag^nst  bim  or  ber  tor  tbe 
prccediQft  year,  was  returned  and  allowed  as 
a  delinquent  until  after  the  eipiralion  of  tbe 
twelve  months  from  the  lime  such  allowance 
as  delinquent  was  made  by  the  levy  court." 


reflation  with  whlcb  It  k 
CompLf.    Ibia. 

The  Legislature  OfmnDt  dtotranohlae  legal  TOtera 
wltbout  their  Qon  (suit  or  □egUgeDOe.  Id  an  at- 
tempt to  prevent  fraud,    llild. 

Tbe  Statute  oreatiUB  a  syiUiiii  of  registration  for 
the  Citr  of  »t.  Louis  maJua  It  the  dutj'  of  the  re- 
oorder  ot  votn  to  provide  a  lullable  reglatratlon 
book  for  each  election  preolnet  [n  tbe  citf .  and 
theae  books  are  publle  records.  It  la  deolared  a 
felon;  to  allow  a  person's  name  to  be  entered 
therein  without  bis  taking  tbe  reiiulred  oath. 
United  Statea  v.  O'Connor,  81  Fed.'Bnp.  4«. 

"Qualified  voters."  as  used  In  tbe  Constitutian  of 
North  Carolina,  must  be  construed  aa  embracing 
thoae  whose  competencj  has  been  passed  upon  in 
their  admlnlon  lo  refrEstiatlon,  aa  prima  facia 
ptoot  ot  tbe  number,  the  list  being  open  to  oarrao- 
don  for  deaths,  removals  and  other  oausee  aubse- 
quentlr  occurring,  and  perhaps  tor  dlsquallfloa- 
■  le  of  registration,  and  error 


mitttng  tbel! 


Uasnaobusetta  &  S.  Const.  Co.  9S  K.  C  BU:  Souther- 
land  V.  OoldEboru,  Id-W;  Duke  v.  Brown,  Id.  IXT; 
Markbam  v.  Manning.  Id.  IBS. 

The  omtsBloD  from  the  form  of  oath  prescribed 
by  the  Code,  and  required  of  tbe  voter,  of  the 
words  "and  laws  of  the  Unlled  8tat«e,"  following 
the  word  "Constitution,"  and  "laws  of  North  Caro- 
lina not  Inconsistent  therewith,"  following  the 
sams  word  In  reference  to  the  Slate,  is  ImmaterlaL 
Btate  V.  Nicholson.  ICB  N.  C  US. 

The  registratloa  must  tie  accepted  as  thoaotot 
tlie  officer,  not *lthfitan ding  the  Irregularity  and 
even  If  no  oath  wa?  aUmlnletcrod.    JLId. 

Tbe  fact  that  a  regletratlun  book  was  not  kept 
open  during  the  whole  prescribed  period  will  not 
render  the  elcttloa  void,  where  It  bad  been  kept 
open  for  Inapectlau.    Ihlil. 

Tbe  board  of  registration  acts  tn  a  quasi  ^idlolal 
characler,  and  is  exempt  from  personal  liabllitj 
for  errors  of  Judgment  without  proof  ol  malice  or 
willful  dlaremrd  of  duty  In  refusing  to  register  a 
duly  entitled  elector.  Perry  v.  Reynolds,  1  Mew 
EnK.  Rep.  e4T,  fiS  Conn.  (ST. 

The  rcglatnitlon  books  are  prima  fade  evidence 
«(  the  number  of  qualified  voters  In  a  town,  but 
tbey  are  open  for  correction  on  aooount  of  deaths, 
ate.  and  pertaHpa  forlatrlnslodlsquabflcatlonsand 
erroia  In  admitting  persona  to  ngtater.  Uarkham 
8L.B.A. 


v.  Manning.  HI  N.  C.  IB^  Goforih  V.  Sutbertonl  R. 
C.  Co.  Id.  635. 

BeglBtry  laws  most  Iw  so  canatnied.as  to  recon- 
olle  their  provlslonB  to  the  uniiRpaired  right  of 
suffragea  at  elecllona.  Daggett  r,  Hudson,  1  WeaL 
Bep.  1VS.  U  Ohio  Ht.  MB. 

"nie  Act  iBiOblo  Laws,  2Btl  requiring  registration 
In  allcaseaaaaoondltion  to  tbe  right  of  suffrage  lo 
certain  cities  Is  unconsiltutlonal  and  void,  being 
unreasonable,    ibid. 

The  General  Assembly,  under tlie  general  grant  of 
iegialatlve  power  secured  to  It  by  the  ConaUtution. 
has  power  to  provide  by  statute  (or  the  raglstn,- 
Uoa  of  Vetera,  and  to  enoot  that  all  electora  must 
reglMer  before  being  permitted  to  vote.    Jbfd. 

Such  aa  Act,  bowevor,  to  t>a  valid,  must  be  rea- 
sonable and  Impartial,  and  calculated  to  facilitate 
and  secure  tbe  constitutional  right  ot  suffrage,  and' 
not  to  Bubverti.ar  injuriously,  unreasonably  orua- 
neoresarily  restrain.  Impair  or  Impede  the  rlgbt. 

A  person  not  yet  a  ddzsn  of  ttw  United  Btatea  l» 
entitled,  under  R.  I.  Pub.  Law*  1888,  ahap.  TSS.  I S. 
to  regtetcr  bis  name  on  or  t>efore  the  last  day  of 
December,  provided  he  mav  become  quallfled  to- 
vote  during  the  ensumg  year  by  DaturallmtloD. 
Ward  V.  Joelln.  I«  K,  L  ^, 

Territorial  Legislatures  have  the  power  to  pr^ 
scribe  any  reasonable  quallQcatlons  of  voters  and 
for  holding  offloe.  not  inconsistent  with  tbe  Urolla- 
tlons  of  tbe  [Jnited  Stales  statuiea.  Davis  v.  Sea- 
son. 13B  D.  B.  833  (S3  L.  ed.  aR). 

A  man  dIaquallBed  lo  vote  by  reason  of  oonvlo- 
tlon  of  a  felony  Is  guilty  of  Illegal  roUng  If  ha- 
votea  knowing  that  he  has  been  oonvictnl  of  sucb 
crime,  although  he  doe*  not  know  thai  he  is  not 
quallfled  to  vote.  Thompson  v.  State,  SB  Tei.  App. 
W. 

In  Wash.  T.  Organic  Act  01.  B.  Bev.  Slat..  1 KKM), 
providing  that  the  quail flcatlorts  of  votem  shall  bo 
as  preecribed  by  (he  Leglslatlre  Assembly.  pi»- 
vlded  that  the  right  of  suffrage  shnll  be  eieri'Ised 
only  by  adult  citliaus  o(  the  UuitoU  Stales,  itie 
word  "citizens"  meansonly  male  lohalillance.  an<t 
the  Act  of  January  18, 1888.  conferring  the  righl  ot 
suffrage  upon  women.  Is  void.  Bloomer  v.  Todd. 
(Wash.  Ter.)  t  L.  It.  A.  111. 

Aa  to  tbe  right  of  voters  to  be  rt«Ister^,  aa* 
n«t«  to  Atty-Qeo,  v.  Detroit  OUoh.)  T  L.  B.  A.  ffc 


.Cookie 
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g  the  name  of  the  plsIntlS  to  be  struck 
ud  dropped  from  the  MsesBment  list  and  con- 
tiouiDg  to  leftre  it  off  tbe  same. 

The  plaintiS  bad  Dot  paid  any  couDty  tax 
within  the  space  of  tno  years  next  preceding 
the  eeneral  election  In  1(<99. 

Thie  suit  is  aa  action  on  the  case  broagbt 
for  the  recover;  of  damages  resulting  to  the 
plsintiS  by  reason  of  bis  having  been  tJeprived 


himself  to  rote  at  said  general  election. 

Tbe  qttes'Ions  reserved  for  tbe  decision  of 
this  court  are,  Am,  whether  or  not  the  above 
provisions  of  tbe  LegiHlation  of  1873  are  un- 
constitutional and  void;  and,  secondly,  it  said 
[ffoyisions  be  unconatllutional  and  void, 
whether  or  not  tbe  defendants  are  personally 
liable  in  damages  for  their  action  In  the  piem- 


Hemn.  EdwM-d  G.  Bradford,  LeTi  C. 
Bird  and  Anthony  Hi^Kina,  for  plaintiff: 

Tbe  proTisioDSor  the  LegTslstion  of  1H78  up- 
on which  the  defendants  rely,  considered  as  a 
fiscal  regulaliou  of  the  State,  are  unconsiitu- 
tioaal  and  void. 

The  whole  of  a  public  burden  cannot  be 
thrown  on  a  single  individual,  under  pretense 
of  taxing  him. 

Rhar^a*  v.  PUladeVphia,  21  Fa.  14T.  168; 
Bammmi.Philaatbphia,^9t..  \tli\  BeWath- 
iugton  Aumut,  09  Pa.  853. 

If  a  capitation  tax  be  laid,  none  of  tbe  class 
of  persons  thus  taxed  c&n  be  constllulionally 
exempt  upon  any  other  ground  than  that  of 
public  service. 

Leeington  v.  McQuiUan,  9  Dana,  SIS; 
Cooley,  Tazn.  p.  18;  Utatt  v.  BtadingUm  Tap. 
Sa  N.  /.  L.  66;  Pmpta  v.  BrooHyn,  4  N.  Y.  m. 

Unequal  taxation  by  Stales  is  prohibited  by 
the  14tb  Amendment  to  the  Consiituilon  of  the 
United  States. 

Bz  partt  Virginia.  100  U.  8.  889,  847  (35  L. 
ed.  676,  680);  kinneapoU*  d  St.  L.  R.  Co.  v. 
Beekwith,  129  U.  S.  20,  28  (82  L.  ed.  689);  Bi 
Ah  Fong,  8  Bawy.  144,  1S7;  Barbitr  v.  Con- 
TLoay,  118  n.  B.  27,  81  (38  L.  ed.  938, 934);  Yiek 
Wo  T.  Uopkini.  118  D.  8.  8G0,  869  (30  L.  ed. 
Z20.  226};  Ban  Mateo  Gounly  v.  Southern  Pao. 
E.  Co.  S  Sawy.  288;  Santa  Clara  Countu  t. 
Southern  Pae.  S.  Co.  9  Sawy.  166. 

Tbe  priouuy  purpose  of  the  provisions  of 
the  Legislation  of  1878,  upon  which  the  defend' 
SDta  rely,  was  not  the  regulation  of  taiation, 
but  tbe  regnJatfon  of  the  elective  franchise  or 
its  exercise,  as  such  purpose  is  disclosed  by  the 
effect  of  the  Blatute. 

Hendertoa  v.  Nea  Y<rrk  Oitv,  92  IJ.  8.  268, 
2«8  (28  L.  ed.  543,  548);  8</tm  Hing  v.  Oroaley, 
113  V.  6.  708,  710  |28  L.  ed.  1145,  1147). 

The  primary  function  of  writteo  constUuCions 
la  rather  tbe  recc«nition  and  regulation  of  pre- 
existing rights  fuadamental  In  their  nature, 
and  thdrprotectioDu;Binst  assault  or  encroach- 
ment  od  the  part  of  the  Slate,  than  tbe  crea- 
tion of  new  righla. 

2  Webster's  Works,  892;  Cooley,  CkmsL 
Urn.  86. 

In  the  United  States  there  are  vested  hi  tbe 
people  cettkln  inhereat  aikd  Inalienable  rights 
flL.B.A. 


essential  to  the  welfare  and  happiness  of  man- 
kind. 

Btiteher*  Union  B.  B.  A  L.  8.  L.  Co.  y. 
Oreiemt  City  L.  8.  L.  A  B.  H.  Oo.  Ill  n.  8. 
746.  7S6  (28  L.  ed.  n85,  691). 

The  doctrine  of  tbe  Innate  dignity  and  sot- 
ereignty  of  manhood  underlying  oiir  distinct- 
ive American  liberty  gives  color  and  breadth 
and  grandeur  to  our  pollllcal  inslitu lions.  It 
Imperatively  deniandsan  equality  of  civil  rights 
among  all  men. 

The  FederalUt,No.  88;  1  Webster's  Works,  77. 

Tbe  right  in  Uie  people  to  participate  in  Ui« 
Legislature  Is  tbe  foundation  of  liberty  and  of 
all  free  government.  

1  Delaware  Laws,  App.  79,  XXVIII. 

Tbe  ballot  Is  tbe  only  means  by  which  tta» 
people  can  exercise  tbdr  inherent  sovereigntj 
snd  enjoy  the  right  of  self-government. 

Auid  V.  Walton,  13  La.  Ann.  129.  189. 

Tbe  right  to  vote  U  tbe  corner  stone  upon 
which  reGt  our  free  institulioDS  and  tbe  preacr- 
vatlonofouT  rights  and  hbertles.  Where  tho 
right  exists,  it  is  a  supreme  and  fundamental 
right  vested  in  tbe  citizen,  as  sharing  In  the 
sovereignly  of  tbe  people. 

Tick  Wo  V.  Eopkint,  118  V.  S.  856,  870  (80 
L.  ed.  330,  326);  Broan  v.  Evmmel,  6  Pa. 
86,98. 

The  constitutional  provisions  for  tbe  exer- 
cise of  that  supreme  political  rigbt  are,  from 
the  essential  nature  of  tbe  principles  upon 
which  free  government  la  based,  to  t>e  liberally 
construed. 

United  State*  v.  Stater,  4  Woods,  856;  ffen- 
thaw  V.  Foeter,  9  Pick.  819, 816;  Cooley,  Const. 
Lim.  69. 

Under  tbe  Constitution  of  Delaware  tbe  right 
of  suffrage,  although  its  eiercisc  depends  upon 
compliance  nitb  certain  conslitutloDal  prere- 
quisites or  conditionB,  is  vested  in  tbe  male 
citizens  of  the  8tBle.  of  the  age  of  tnenty-one 
years  orupwards,  except  idiots,  insane  persons, 
paupers  and  persons  coovlcted  of  a  ciima 
deemed  by  law  felony;  and  this  right  can  be 
devested  only  throueh  forfeiture  as  a  punish' 
ment  for  crime  judicially  ascertained. 

The  specification  in  the  Constitution  of  the 
means  by  whicb  the  right  maybe  forfeited  is  a 
constitutional  proliibition  against  the  forfeiture 
of  the  light  by  any  other  means. 

MeCaferty  v.  ffuyer,  69  Pa.  109;  Poire  v, 
AUen.  58  Pa.  888.  846;  Barhir  v.  PcopU,  20 
JobQS.  467:  Cooley,  ConsL  Lim.  64. 

Svery  male  citizen  of  tbe  State  of  the  age 
of  twenty -one  years  or  upwards,  whose  right  a, 
suffrage  has  not  been  forfeittKl  as  a  punishment 

fore.-      .  "  ■'■   --     '-■ ■■- 
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tioDS  for  his  exercise  of  ibe  right  of  suffrage. 

Paileraon  v.  BarUne,  00  Pa.  64,  67. 

One  enlUled  to  vote  shsll  not  be  deprived  of 
the  privilege  by  the  action  of  the  authorlLies. 

Cooley,  CoLSt.  Lim.  616;  Capm  v.  Faiier,  !3 
Pick.  465,  489:  Page  v.  AiUn.  68  Pa.  338, 846, 
851;  MeCaffertj/  v.  Ouyer,  69  Pa.  109;  Patter- 
ton  V.  Barlov.  60  Pa.  54,  67,  71;  Daggett  v. 
ff!ul»i>n,  48  Ohio  Bt.  548;  State  v.  Pitzgemld, 
37  Minn.  26;  Ally-QeTi.  v.  Detroit,  58  Mich.  VlSi 
DelU  V.  Kennedy,  49  Wis.  565;  Sison  v.  Farr. 
24  Ark.  161,  171 ;  PeopU  v.  Oanaday,  78  N.  a 
108;  «utnn  v.  StaU.  8&  Ind.  46S. 

All  regulatioiM  of  Uw  elective   franuUe^ 
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bowever,  miut  be  reasonable,  nnlfonn  aod  Im- 
partial; tbey  muBt  not  have  for  ibeii  purpose 
«lifecrly  or  indirectly  to  dfny  or  abridge  the 
oonsliiurlonal  rigiit  of  cilizeni  to  vote,  or  un- 
nrccsEBnlf  lo  impede  its  eierciw;  Utbey  do, 
Ibey  must  be  declared  void, 

Cooley.  Const.  Lira.  603;  StaU  t.  Qmflan- 
tint,  42  Obio  Bt.  437;  8wle  <r.  Oorner,  23  Neb. 
Sfln:  itate  7.  TuUte,  OS  Wis.  4S;  Eineai  t, 
-\.tlU,  4  New  Edk.  Rep.  467,  UlMaaa.  4S7: 
£ia{«  «.  Baker.  88  Wis.  71;  Monroe  v.  CoUira, 
17  Ohio  Bl.  GQ6;  Slate  t.  WiUianu.  S  Wis.  308; 
People  y.  Mannard,  10  Mich.  463;  Paice,  Elec- 
tions, g  340;  McCrary,  Elections,  ^§  19,  17. 

Tbe  l^e^islature  havin;;  no  conHtttutioDSl 
power  lodeoy.  abiidge  or  embarrass  tbe  exer- 
cise nf  Lhe  elective  fraachlse  by  any  direct  leg- 
iidatina,  sucb  denial,  abridgment  or  embat^ 
rasamcnt  cannot  const  11  ution ally  be  effected 
tbrougb  indirect  leKislatfon,  alibougb  dlrectlv 
relaling  to  oilier  subjects  tbantbe  rigbt  of  suf- 
fmge. 

Vumminpt  v.  MiMouri,  71  U.  B.  i  Wall.  277 
(18  L.  ed.  SSB);  Woodbridge  r.  Detroit,  8  Mirb. 
274.  800;  Be  Parrell,  6  Sawy.  848,  882,  883; 
J}aae»  v.  JUeKeOy,  6  Net.  369. 

M'e»rt,  John  H.  Rodney  and  Oeor^ 
Orfty  for  defendants. 

Comeeys,  Ch.  J.,  delivered  tbe  opinion  ot 
the  court: 

d  in  tbe  arzaioents  of 


by  lliecase  slated,  and  quealionareservedtbere- 
on.  ti'liicli,  in  et!ect,  are  wbetLertbe  legislation 
of  ihia  Slate  in  loTS,  act  forth  in  counsel's 
briefs,  is  a  valid  exercise  of  legislative  power; 
and,  if  not,  wbi;tbrr  tbe  defendaols  are  liable 
to  tbe  plaintiS  in  damaees  in  bis  action. 

lo  onlw  to  properly  comprehend  and  decide 
the  flrat  qupbtion,  it  is  neccssair — at  least  I 
tbinb  it  will  be  useful— logo  back  into  the  po- 
lilicul  bisloiy  of  tbe  State,  or  lalher  of  tbe 
territory  of  wbicb  it  is  composed,  and  ascer- 
Uia  wLat,  down  to  tbe  time  of  tbe  Revolution 
ary  War,  was  the  law  with  regard  to  tbe  auf- 
frnge,  or  risbt  to  vote  for  public  officers  at 
elections.  Before  doing  Ibis,  it  will  be  well 
tbat  a  proper  understanding  should  obtain  in 
re^jard  to  tbe  participation  of  men  in  tbe  gov- 
ernment tijey  are  under;  (bat  is,  tbe  power  of 
deciding  by  bnllot,  at  eWiions  held  for  tbat 
purpose,  wbo  sball  adminiater  public  affairs. 

Ii  is  not  directly  denied  on  liehalf  of  the 
plaintiff — in  fact,  it  is  conceded^that  ihe  power 
to  use  tbe  ballot  is  ooe  of  those  derived  from 
povernment,  or  the  political  society  in  which 
tbe  elector  resides.  At  the  same  time,  Ibe  con- 
tention here  la  tbe  outgrowth  of  tbe  idea  tbat 
the  primary  object  of  government  is  univeisality 
ot  electorate.  It  Is,  of  course,  entirely  con- 
cialent  with  the  hopes  of  mont  men,  members 
of  a  political  body  (as  one  of  tbe  Slates  of  the 
Union)  that  every  person  recognised  by  society 
ai  acting  raij-unt  should  participate  in  the  bal- 
lot; antTall  such,  it  ia  believed,  are  accorded 
that  privilege.  But  in  this  State,  as  no  doubt 
In  moat  of  the  others,  it  is  conferred  only  upon 
the  condition  of  contributing  to  ibe  support  of 
the  government    Tbe  paramount  duty  of  or- 

CiJKed  Gociely  is  not  to  make  tbe  use  of  tbe 
lot  "  free  "  10  every  sucb  person,  but  to  pro- 
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vide  tbe  means  for  It*  own  sustenaooe,  which 
is  done  by  taxation,  and,  after  tbat,  but  alto- 
gether aubordinate  to  it,  however,  to  eecure  to 
tbe  payer  of  taxes,  not  tbe  mere  taxable,  tha 
privilege,  or  "right,"  asitlBgenerally  celled,  to 
vote  at  elections.  There  Is  no  natural  right  In 
vote.  It  ia  one  conferred  by  a  community  at 
large  upon  certain  of  its  members,  which  im- 
plies the  power  and  authority  to  withhold  it 
trom  others.  The  whole  Idea  of  our  orieiual 
government — tbat  before  1776— waa  tbat  ouIt 
those  who  paid  taxes  should  vote;  not  that  aU 
should  vote,  but  only  those  wbo  helped  to  sup- 
port Ibe  government  It  was  a  privilege  con- 
ferred upon  such,  and  such  only.  They  were 
the  freemen,  out  of  whose  body.  In  the  public 
aggregate  mass,  the  public  officers,  particularly 
tbe  L^dalivB  Council  and  Assembly,  were  lo 
be  chosen.  Those  who  bad  real  estate  were 
rated  upon  it.  Bad  such  as  had  not  were  assessed 
upon  tbe  poll. 

It  Is  a  great  mistake  to  suppose  that  the  fint 
law  for  a  poll-lu,  u  alleged  by  plalniifTa 
counsel  to  argument,  was  the  Act  of  ITH. 
The  fact  is  that  before  William  Penn  came  lo 
America,  to  lake  pD^8ession  of  the  territory 
granted  him  hy  Chartea  H.  (March,  1681),  be 
promulgated  a  '"frame"  of  government  for  hia 
Province  of  Pennsylvania,  and  a  Code  called 
"  Laws  Agreed  upon  In  England,"  which  lat- 
ter defines  those  who  are  to  be  conaldeied  as 
freemen  to  use  the  ballot.  In  the  language  of 
the  "frame,"  by  the  second  clatise  or  para- 
graph, tbe  freemen  were  to  chooae  the  Pro- 
viuclal  Council,  and,  l:^  the  fourteenth,  the 
members  of  the  General  Assembly.  There  is. 
however,  nodeflnition  Ibereinof  a  "freeman." 
The  date  of  this  U  the  SGtb  of  April  (then  the 
second  month),  11183.  On  the  following  5th  of 
May,  tbe  latter  rescript  was  paased,  which  in 
the'aecond  clause  defines  the  term  "  freeman," 
used  lo  the  former  and  in  the  first  clauK  of  tlie 
latter,  in  tbe  followiog  words  -  "Seeond.  Tbat 
every  inhabitant  of  said  Province  [Pennsylva- 
nia] thai  fa  or  ahall  be  a  purchaser  of  one  hun- 
drM  acres  of  land,  or  upwards,  bis  beira  and 
assigns,  and  every  perEon  who  shall  have  paid 
hia  passage,  and  taken  up  one  hundred  acres 
of  land  at  one  penny  an  acre,  and  have  culti- 
vated ten  acres  thereof,  and  every  pcraon  tbat 
hatb  been  a  servant  or  bondsman,  and  is  free 
by  his  service,  that  sball  have  taken  up  fifty 
acres  of  land,  and  cultivated  twenty  thereof, 
and  every  inbHtiitant.  artificer  or  other  resident 
in  the  anid  Province  that  pays  scot  and  lot  to 
the  government,  shall  be  deemed  and  accounted 
a  freeman  of  said  Province;  and  eveiy  such 
person  shall  be.  and  may  be.  capable  of  elect- 
ing, or  being  elected,  representative*  ot  tbe 
Eeople  in  Provincial  Council  or  General  Assem- 
ly  In  the  said  Province."  These  documents 
are  lo  be  found  in  a  compllaiiou  of  the  laws 
established  by  tbe  Duke  ot  York,  and  b^  tbe 
Penn  government,  also,  made  by  authority  of 
the  State  ot  Pennsylvania,  labelled  "  Duke  of 
York's  Book  of  Laws,  1678-1682,"  and  the 
"  Charter  and  I^ws  of  the  Province  of  Penn- 
sylvania, 1688-1700."  pp.  98-101. 

In  the  "Act  of  Union"  by  which  the  coun- 
ties which  now  form  this  State  were,  by  tbe 
desire  of  the  Inhabitants,  antiexed  by  Peno 
(who  had  become  enfeoffed  of  them  liy  deed  ot 
the  Duk^  of  York,  who  suoceeded  hli  brother. 
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Cliarles  11.,  as  James  n.)  to  bis  Province  of 
Pen  DBy  Ivan  in.  those  inbabitanta  were  guaran 
leed  to  be  goverord  by  Ibe  same  laws,  and  tc 
enjoy  the  aame  privile2t:3,  in  all  respec's,  u  the 
inhabitaoti  of  FeDnsyrvaoia,  etc.  Picemea  In 
the  couniie*  were  then  the  same  aa  freemen  in 
the  Province;  tliat  ia,  those  who  paid  "  scor  aod 
lot,"  or  "customary  contribulloD  laid  upon  aV. 
Bubjecta  accotdinj;  to  their  ability,"  as  it  is  de- 
fined by  the  lexicographer,  Bailey,  The  date 
is  7tb  of  December,  1683.  Id.  104.  On  tbe 
sam«  dale  as  tbe  "Act  of  Unioo,"  Fena,  "wlih 
ttie  advice  and  consent  of  the  deputiei  of  tbe 
treemeD  of  this  Province  and  counties  afore- 
said "  (the  Delaware  counties),  enacted  what  is 
called  "  Tlie  Great  lawa,  or  Body  ot  Laws," 
b;  cbapler  58  of  which  it  Is  provided  as  fol- 
lows: "And,  that  elections  mty  not  be  corrupt- 
I;  managed,  upon  which  ihepresenland  fut'ire 
good  of  the  Province  so  much  depends,  be  it," 
«tc.,  "thai  all  elections  of  members  or  repre- 
sentatives of  tbe  people  and  freemen  ot  tbe 
Proviijce  of  Pennsylvania,  and  territories  an- 
nexed [now  Delaware],  to  serve  In  tbe  Aesem- 
bl;  Ibereof,  shall  be  free  and  voluntary;  and 
tbat  Ibe  elector  tbnt  shall  receive  any  reward 
or  sift,  in  meat,  drink,  moneys  or  olberwiae, 
•bsll  forfeit  bis  rishtto  elect;  and  such  person 
ss  ihall  give,  promise  or  bestow  any  sucb  re- 
ward, as  aforesaid,  to  he  elected,  shall  forfeit 
bis  election,  and  be  thereby  incapable  to  serve 
te  aXoresaid;  and  tbe  Assembly  shall  be  sole 
jndgra  of  the  legulsrilj  or  irreRtilarity  of  the 
election  of  tbe  memben  tbereof."  In  chapter 
127  following,  it  is  enacted  in  these  wonjs : 
"And,  to  the  end  that  due  provisioDs  be  made 
to  defrsy  the  requisite  charges  Incident  to  tbe 
public  buaioess  and  service  of  this  Province, 
sndlenitorieslliereof,  be  it  enacted, "etc., "that 
tbe  cbtuge*  of  each  couni^aball  bemadeupin 
open  conrt  by  tbe  Tespective  maeiRtrates  tliere- 
of ;  and  tbat  ever;  sucb  conn  aliail  have,  and 
hereby  hath,  power  to  assess  and  lay  such  taxes 
upon  the  county  as  tball  defray  the  same,  so 
fbat  it  be  equal,  and  according  to  proportioo  ; 
and  ibat  the  one  half  of  the  said  tSK  to  be  paid 
sball  be  raised  upon  land,  tbe  other  half  by  the 
poll,  OQ  tbe  male  from  aiiteen  to  sixty  years  of 
•f^,  and  that  all  such  petBons  who  bold  land 
wiibin  the  Province  and  territories  Uiereof,  and 
do  Dot  reside  Iheiein,  and  so  incapable  of  giv- 
ing  that  attendance,  and  yielding  that  service, 
to  the  public,  as  those  that  live  therein,  sball 
pay  to  all  public  taxes  for  such  lands  to  held 
ay  tbem  one  half  more  than  tesldenis  pay  for 
tbe  same  portion." 

On  Ibe  SOth  of  October,  1691,  William  and 
HaiT  look  the  goverameotof  the  Province  and 
tFrriiories  <tbe  Delawara  counties)  into  their 
own  bands.  In  this  State,  on  dispoascfaion  of 
Peon,  they  appointed,  as  captain  general  and 
governor,  Benjamin  Fletcher;  one  of  the  Brat 
acts  of  whose  administration  was  to  procure 
the  passajre  of  a  law  for  granting  a  penny  In 
tike  pound  to  the  sovereigns,  towaids  the  sup- 
port of  tbe  government  under  bim.  The  fourth 
danae  of  the  Act  provides  that  tbe  tas  shall  be 
s  charge  upon  real  and  personal  estate  for  a 
fear  only,  and  then  declares  that  "all  freemen 
within  U>is  Province  and  territories  as  have 
been  out  of  tbelr  servitude  by  Ihe  space  of  six 
moniba,  snd  shall  not  be  otherwise  rated  hv 
thi«  Act,  nor  worth  one  hondred  poundi,  shall 
8L.K  ^ 
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pay  unto  the  use  aforesaid  the  sum  of  six  sbil- 
lingH  per  head,  with  a  proviso  that  our  chief 
proprietary  and  his  late  deputies  sball  not  he 
OKiBSsed  or  otberwlso  chargeable  by  virtue  of 
this  Act."  Id.  221, 233.  By  seciion  17  of  this 
Act  (the  law  about  counties  levies)  it  is  pro- 
vided ibat  tbe  grand  jury  shall  present  any  sum 
oecessarv  to  bu  raised,  either  for  the  paying  of 
any  piib'lic  debt,  or  other  occasion  for  tbe  pub- 
lic utility  of  the  county,  "  and  the  Justices  [of 
Ibe  quarter  sessiong]  to  make  the  rate  or  aaseas- 
ment,  which  shall  be  raised  in  tbe  ^ame  manner 
as  moneys  are  hy  the  sessions  agreed  to  ba 
raised  for  tbe  lupport  of  the  governmeni,  viz., 
after  the  rate  of  one  penny  per  pound  [upoa 
property]  and  six  shillinga  upon  the  poll.  Id. 
233. 

William  Penn  waf  reelored  to  the  gevern- 
mcnt  of  his  Fmvince  and  territories  by  Wii- 
iiam  and  Mary  in  the  dith  year  of  Iheir  reig:a 
I21st0clob'r.  1698),  and  appointed  bis  nephew, 
William  Markbam,  bis  deputy,  who,  with  th« 
advice  and  consent  of  the  council  and  repre- 
aentallves  of  Ibe  Province  and  territories, 
passed  an  Act  or  body  of  liiws,  tlie  imi  clause 
of  nbtcb,  after  the  preamble,  defines  the  term 
"  freemen  "  (that  is.  those  who  were  to  vote  for 
council  and  assemblymen),  aa  follows:  "  That 
no  inhabitant  of  this  Pruviooe  or  lerriioriea 
sball  have  right  of  electing  or  being  elected 
as  aforesaid  unless  tbey  be  free  denizens  of  this 
government,  and  are  ot  tbe  ue  of  twetity  on* 
years  of  age  or  upwards,  ana  have  fifty  acrw 
ot  land,  ten  acres  whereof  are  seated  and 
cleftred,  or  tw  otherwise  worth  fifty  pounds 
lawful  money  of  this  government,  clear  estate, 
and  have  beentesideut  within  Ibis  government 
for  the  space  of  two  yeara  next  before  such 
election."^  Id.  M7. 

By  this  law.  Peon  mtide  the  electoral  quall- 
flration  one  entirely  of  proper?.  In  Ihe  sec- 
ond chapter  of  the  enaciment  U  "  An  Act  for 
Raising  the  Rale  of  One  Penny  per  Pound, 
and  Six  Sbillinin  per  Head,  upon  Such  as  ara 
not  otherwise  Rated  thereby,  to  be  Employed 
by  tbe  Qovemmenl  for  tbe  Time  being  ai  is 
hereinafter  Limited  and  Appointed;"  the  enact- 
ing section  of  which  fixes  the  rate  for  house- 
keepers, and  then  provides  that  all  males  within 
this  Province  and  territories  of  this  Act  who 
have  been  free  of  their  servitude  by  tbe  space 
of  six  months,  and  shall  be  above  the  age  ot 
twenty-one  years,  being  worth  £72  and  up- 
wards, shall  be  assessed  and  pity  after  the  ratft 
ot  one  penny  per  pound  clear  estate  as  afore- 
said, and  that  such  of  Ihe  said  males  only  as 
be  not  worth  £72  shall  pay  six  shillings  per 

In  17M  the  separaiEon  between  tbe  territories 
and  tbe  Province  took  plsi-e;  and  iben-aftcr 
tbey  had  separate  legislative  t>c>dies.  Iliough  un< 
der  the  lieutenant  governors  of  the  Peon  pro- 
prietoisbip  of  the  Province  as  long  as  the  rule 


...  led  to  vote,  of  electing  and  being  elected, 
after  tbe  separation  was  made  by  an  Act  of 
tbe  Tth  Oeor^  U.  (1783),  passed  by  the  then 
Lieutenant  Qov.  Patrick  Oonlon,  "  by  and 
with  the  advice  and  consent  of  tlie  reprt'scntap 
lives  of  the  freemen  of  tbe  wid  couniies  [New 
Castle,  Kent  and  Susiex  on  Delawart-J,  in 
General  Assembly  met,"  etc,  wlucb  In  Ui  seo- 
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ond  KctloD  coDfloes  tlie  suffraee  to  property 
bolden  bf  this  langtiRSfe;  "Provided,  nlwaje, 
ttiat  no  inbabltanta  of  tbis  goverDment  aball 
have  liabt  of  elecLingor  being  elected  as  afore* 
■aid  unless  be  or  they  be  natural-born  sulijects 
of  Qreat  Brilaia.  or  be  naturalized  In  England, 
or  in  tbls  govemment,  or  io  tbe  Provioce  of 
Penn  sylvan  la,  and  unleas  sucb  person  orpersoDi 
be  of  tbe  age  of  tnenty-two  years  or  npvaids, 
and  be  a  freebolder  or  freeholders  In  Ibis  goT- 
ernment,  and  ba^e  fitly  acres  of  land  or  more 
well  settled,  and  twelve  acres  thereof  cleared 
and  improved,  or  be  otberniae  worth  forty 
pounds  Ian  fill  money  of  Ibis  gdverninent 
cleai  estate,  and  bavelieen  resident  Ibeiein  for 
tbe  space  of  Iwo  yean  before  such  election." 
1  Laws  Del.  146. 

There  Is  no  olber  Act  relating  to  tbe  quall- 
Hcation  of  elector  In  tbe  colonial  period.  In 
tbe  Tear  1797  an  Act  of  tbe  Qenersl  Afisembly 
of  the  State  was  passed  which  estsblisbed  a 
different  rule  from  that  Iben  preTailini;  for  aa- 
seasing  tbe  polls  of  freemen,  that  la,  the  per- 
•onal  rate.  This  flied  It  at  not  more  than 
£1,000,  of  Ibe  then  currency,  nor  less  Iban 
£300.  This  is  tbe  Act  erroneously  Buppa<ed 
to  have  flrtt  created  tbe  poll-lu.  Hall's  Dig. 
Laws  Del.  890. 

In  tbe  Revision  of  1863  tbe  phraseology  is 
cbaOKed,  tbe  highest  rate  of  poll  tax  being 
93,^UU,  the  equivalent  of  £1,000.  and  tbe  low- 
est (140,  the  Tirtual  equivalent  of  £S0,  Dels- 
ware  currency.  Sucb  la  tbe  law  of  the  Stale 
«t  tbis  day. 

From  tLia  review  of  tbe  law  which  baa  al- 
ways prevailed  bere  in  regard  to  the  qualifica- 
tion of  voters,  two  things  seem  to  be  clear — 
that  is.  that  the  right  to  vole  waa  conditional 
Altogether  upon  the  payment  of  taxes  pievious- 
ly  assessed  i"  scot  and  lot,"  as  tersely  expressed 
In  the  homely  but  perfectly  \tell-underslood 
lancuageoftbeanclentenBCtmenU), and  thai  the 

foll-iai  waa  adopted  100  years,  at  least,  before 
767,  for  those  who  bad  no  property.  Under 
tbe  old  system,  there  coidd  be  no  privilege  of 
Tollng  by  any  without  paymenl  of  tax,  wiuiout 
«Bcb  man  paying  his  pert  towards  the  support 
of  government.    The  theory  then  was  thBt~~ 


man  should  enjoy  Ibe  privilege  of  voting  for 
public  officers  unless  he  paid  for  ft,  by  adding 
tbe  requiiementof  tax  upon  him  to  ibe  general 


n  for  tbe  malntcoance  of  Ibe  State. 
The  privilege  was  conditional  upon  bis  doing 
that  in  some  form,  voluntary  or  by  compur 
sioD.  "  Pay  your  lax  and  you  may  vote,"  said 
tbe  law;  which  shows  that  it  was, only  upon 
compliance  with   a  condition   that  a   citizen 


alienable  ri^bt,  sacmi  right,  Indefcaaible  rlRbt, 
liave  no  place  in  this*  disco  salon.  The  right 
to  vote  waa.  In  tbe  old  time  as  now,  conditional 
upon  several  things,— oilij:ens hip,  majority  of 
age,  payment  of  county  rates  and  levies.  It 
was  and  is  but  a  privilege  or  right  *ui  eendi- 
tione;  and  those  who  fixed  the  terms  of  It  irere 
strangers  toany  other  Idea  than  ^utci  pro  quo,— 
"ecot  aod  lot,"  Such  modem  Ideas  as  man- 
faood  suffrage  (if  by  that  be  meant  a  suffrage 
because  of  full  age),  ballot  for  all  and  slavery 
without  tbe  ballot,  were  properly  left  to  be 
evolved  out  of  the  coasciousDesa  of  visionary 
tbeoritis,  with  aapiraiioiu  for  a  ttate  of  society 


dreamt  of  only  by  those  who  would  mbMltute 
OUT  poor  humanity  for  thegreat  Creatof. 

The  law  of  7th  George  11.  (1786),  continued, 
as  that  fixing  the  qualification  of  voters,  until 
tbe  Cooatiiutlon  of  the  State,  of  1793,  wai  made; 
for  that  of  the  30ib  Bepiember,  1770(1  Lawa 
Del.  App.  88),  expresslj  provides  that "  the 
right  of  suff r^  in  tbe  election  of  members  for 
both  Houses  shall  remain  aa  exercised  by  Uw 
at  present,"  etc     Article  S. 

In  the  former  tbe  right  !s  thna  defined. 
Article  4,  §1:  "Alt  elections  of  governor, 
setiatorv  and  repreaentativee  shall  be  by^llot; 
and,  In  such  elections,  every  white  freeman  of 
tbe  age  of  twenty-one  yean,  having  resided  In 
the  Slate  two  years  next  before  the  election, 
and  within  that  time  paid  a  state  or  county 
tax,  wbicb  shall  have  been  assessed  at  least  six 
months  before  the  election,  shall  enjoy  tbe 
right  of  an  elector,  and  tiie  sons  of  persona  so 
qualified  shall  between  the  ages  of  twenty-one 
and  twenty-two  years,  be  entitled  to  vote,  al- 
Iboughthey  shall  not  have  paid  taxes."  Const. 
1793  (1  Laws  Del.  S8). 

Tbe  latter  clause  of  tbe  article  was  a  new 
feature  introduced  into  the  canon  of  electoral 

auallfication.  In  the  year  1631  a  state  couven- 
onwas  held  to  revise  tbe  Constitniion  of  1TD3. 
By  it,  elections  were  msde  biennlfll  instead  of 


every  free  white  male  dtlxen  of  tbe  age  of 
twenty-two  years  or  upwards,  having  resided 
in  tlie'Stateone  year  next  before  tbe  election, 
and  tbe  last  month  thereof  in  the  county  where 
he  offers  to  vole,  and  bavlng.witbin  two  years 
next  before  the  election, paid  a  county  tax  which 
ahsU  have  been  assessed  at  least  six  months  be- 
fore the  election,  shall  enjoy  tbe  right  of  an 
elector;  and  every  free  white  male  citizen  of 
tbe  age  of  twenty-one  year*  and  under  the  age 
of  twenty-two  years,  having  resided  as  afore- 
said, shall  be  entitled  to  vote  without  pcyment 
of  any  tax:  provided,  that  ...  do  Idiot  or  In- 
sane person  or  pauper,  or  person  convicted  of 
a  crime  deemed  by  law  a  felony,  shall  enjoy 
tbe  right  of  an  elector,"  etc.  Rev.  Code  1874, 
pp.  sa,  83. 

This  change  extended  tbe  time  for  payment 
of  tax  to  two  years  before  tbe  election,  to  con- 
form it  to  tbe  biennial  system  of  elections;  al- 
lowing all  men  between  twenty-one  and  twen- 
ty two,  having  the  residential  quQlifloilion,  to 

"    without  payment  of  tax,  confined  the  tax 


of  Its  enactment.  Under  the  old  ayst 
taxation  provided  in  tbe  Otb  section  of  the 
"Act  Concerning  the  Levy  Court,"  etc.  (Hall's 
Dig,  G76),  the  general  rate  of  persons  and  per- 
sons! property  continued  tor  six,  and  the  assess- 
ment of  real  estate  for  twelve,  ycais.  After- 
wards tbe  former  was  reduced  to  four  years 
(Rev.  Code  1874,  p.  85),  and  by  a  subsequent 
amendment  that  of  real  eatat«,  which  before 
had  been  first  twelve  and  then  eightyean,wu 
reducedtofour also (18 Laws,  cbap.SM);  sotfaat 
tbe  assessments  of  peraons  .>ud  personal  prop- 
erty, and  of  real  eeiate,  are  now  uniform  as  to 

By  the  law  in  force  prior  to  the  year  lUi, 
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apon  the  allowance  by  the  levr  court  to  a  col- 
lector, in  its  geiilement  wUb  blTD  at  the  March 
-aessioD,  of  a  party  upon  his  duplicaie  aa  a  de- 
linqupnt,  the  practice  was  to  drop  hla  name 
from  the  aasefsmpat  list;  and  It  remained  off 
until  the  next  general  asHessment  oF  persons 
and  jxTsonal  property,  when  it  was  restored. 
TbU  was  Id  virtue  of  the  rule  that  a  condition 
-once  shown  to  exist  Is  preBunied  to  continue 
BDlil  the  contrary  be  esiablislied.  If  the  Stat- 
ute bad  not  provided  that  there  should  be  a 
^nerai  osses-smcnt  ot  persona  and  per^nal 
property  iqvoat  ante),  the  name  would  have 
remained  oO  Ihe  list  until  the  delinquent  bad 
himself  applied  to  hare  it  restored,  which 
would  not,  of  course,  have  been  done  without 
aome  proof  that  Ihe  condition  no  longer  existed ; 
and,  in  accordattce  with  this  presumption,  a 
-collector  waft  allowed  two  years  (o  collect  the 
taxes  on  hie  duplicate  (copy  of  ihe  asaessm 
Uat,  with  calculation  of  tax),  and  no  m< 
Then  the  tax  waa  treated  aa  ezlingulabed 
tirely.    Hall,  Dig.  S80. 

But  it  was  diacoTered  that  col  lectors.  In  their 
seal  to  promote  the  Interest  of  the  political  party 
to  which  theyowedtheirappolntment,  were  In 
the  baUl,  after  the  expiry  of  the  two  years,  of 
allowing  the  taxea  more  Ihau  two  years  old  of 
delinquents  on  their  own  sides,  or  on  any  other 
^e,  provided  they  would  vote  the  ticket  of  the 
colleclor'e  party,  to  be  paid,  with  a  view  of 
qualifying  them  to  vote.  Aa  the  collector's  re- 
««ipt  was  evidence  of  right  to  vote,  there  was 
BO  gaiopaying  It,  without  resort  to  the  records 
4>f  the  levy  court,  which  was  impracticable. 
To  prevent  this  fraud  upon  the  Election  Law. 
which  contemplated,  not  the  payment  of  taxes 
allowed  as  delinquent,  and  thus  extinguiabed 
In  fact,  but  payment  of  existing  rates.  t!be  Leg- 
islature, at  the  session  of  1643,  passed  an  Act 
entitled  "An  Act  to  Amend  the  Election  Laws 
of  (he  State  ot  Delaware,"  in  the  following 
words  (Act  9th  toI.  tH5):  "Whereas,  It  is 
tUchly  Important  lo  preserve  the  elections  In 
their  purity,  and  to  secure  the  confidence  of  the 
people  in  Uie  integrity  of  those  who  conduct 
them,  therefore,  .  .  .  Bee.  2.  And  Im  it  fur- 
ther enacted  by  Ihe  aulbority  afore«>aid,  that, 
for  Ihe  purpoee  of  prpveotiog  frauds  by  the 
prelended  receipt  of  old  taxes,  and  by  the  ante- 
dating of  receipts  for  lax.  that  no  collector  in 
this  State  shall  collect  any  tax  upon  his  dupli- 
cate after  two  years  from  the  date  of  his  war- 
rant, but  that  after  the  lapse  of  two  years  from 
such  date  every  such  tax  shall  beextinguished, 
and  no  collector  shall  have  power  to  give  a  re- 
ceipt therefor.  And  It  is  hereby  further  en- 
acted and  declared  that  every  tax  which  shall 
have  been  returned  and  regularly  allowed  iDy 
tbe  levy  court  as  delinauent  shall  tw.  and  the 
aameis,  utterly  extingafshed,  andnocolteclor, 
or  other  person  in  bis  name,  shall  have  power 
lo  collect  the  same,  or  give  a  receipt  therefor, 
and  any  receipt  given  for  such  tax  shall  be  void; 
and  if  any  collector  shall  receive  any  such  tax, 
or  give  a  receipt  therefor,  contrary  lo  the  pro- 
viaioDa  of  this  section,  or  shall  trauduleDtly 
antedate  or  postdate  any  tax  receipt,  or  shall 
"~t  any  other  fraud  in  giving  such  receipt,  be 
■"    '--       'rota     ■  ' 


forfeit  and  pay  lo  any  person  who 


will  sue  for  and  recover  the  same  the  further 
sum  of  (100,  with  costs  of  suit.  Tbe  levy 
court  shall  examine  and  settle  tbe  delinquent 
lists  of  etich  collector  at  its  meeting  in  Marctl 
every  year,  and  mnkeallnwDnceof  delinquenta. 
Upon  the  allowance  of  any  doiioquency,  the 
name  of  such  delinquent  siiall  be  siruck  from 
the  assessment  list,  andatso  from  the  colleclor'a 
duplicate,  and  shall  not  be  aealn  restored  until 
the  delinquentlsagain  lawfully  assessed,  &ec. 
8.  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  the  assessors  for  each  hundred 
in  this  Stale,  in  Ibeyear  1S44.  and  in  every  vear 
tbeteafler,  shall  mnke  and  complete  the  ilssess- 
ment  for  their  respective  hundreds  by  tbe  15th 
day  of  January,  and  shall,  nn  or  before  the  23d 
day  of  said  month,  publish,  by  posting  in  at 
least  five  of  the  most  public  places  in  such 
hundred,  a  Hat  ot  the  names  of  the  persons  aa- 
sessed,  arranged  in  alphabetical  order,  setting 
down  separately  the  amounts  assessed  as  real, 

Krsonal  and  capilstion,  or  poll,  tax  and  carry- 
S  out  the  asgregalel  amount  so  a&MSsed 
against  each  name,  andahall  at  tbe  same  time, 
and  at  tbe  same  places,  and  in  thesame  manner, 
give  notice  that  thev  will  attend  at  tbe  place  of 
holding  the  general  election  in  such  hundred 
on  the  last  ^turday  in  said  month,  from  the 
hour  of  ten  o'clock  A.  M.  until  the  hour  of  five 
o'clock  P.  M.,  for  the  purpose  of  correcting  any 
errors  which  may  then  be  shown  to  him  by  any 
resident  of  such  hundred  in  bis  assessment,  and 
for  the  purpose  of  assessing  any  such  resident 
aa  he  may  have  omitted.  And  additions  to, 
and  corrections  of.  the  aaid  assessment  lists, 
may  also  be  made  by  the  levy  court  and  court 
of  appeal  In  session  at  any  staled  or  regularly 
adjourned  session  of  the  said  court  before  tbe 
first  day  of  April  in  any  year.  No  asse-isment 
shall  be  made  after  the  Inst  day  of  March,  nor 
shall  any  alteration  of  tbe  asaesaments  be  made 
after  that  time,  except  In  the  lawful  allowance 
of  delinquencies.  If  any  assessor,  collector, 
clerk  of  the  peace  or  other  person,  shall  fraud- 
ulently add  to,  or  take  triim,  tbe  said  assesa- 
ments,  as  finally  settled  by  tbe  levy  court  at  ils 
last  session  In  March,  such  person  shall  be 
guilty  of  a  mltdemeanor,  and,  on  conviction 
thereof  by  indictment,  shall  forfeit  and  pay  to 
tbe  SUte  a  fine  of  (SOO.  .   .  ." 

Tbe  preamblesto  Ihe  first  and  second  secliona 
show  the  motive  and  purpose  ot  tbe  Legislature, 
the  latter  being  that  above  ascribed  to  It.  Aa 
corroborative  of  tbe  allegation  above  made,  that 
the  payment  of  existing  rates  by  a  party  offer- 
ing lo  vote  was  contemplated,  ft  U  only  ueces- 
BHiy  to  refer  back  to  the  Statute  already  cited 
from  Hall's  Dig.  5TS,  where,  near  the  close  of 
the  4tb  section,  will  be  found  this  language  in 
relation  to  the  returns  of  tbe  ai^sessors  of  the 
assessments,  correction  of  them  by  the  court, 
etc.;  "And.  in  the  rear  In  which  a  general 
of  persons  and  valuation  of  personal  prop- 


erly only  si 
list)  shall  I 
order,  of  a 


all  tbe  persons  upon  Ihe  a'viessmcnt 
list  of  the  hundred  whose  personal  property 
shall  be  valued,  or  personal  rate  imposed;  and 
such  list  shall  specify  the  personal  rate,  and  tbe 
number  of  slaves,  and  their  valuation,  and  the 
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gtiaenl  aMawnuent  of  penOna  aod  penoual 
prop«rtj,  then  six  yearg  apart]_the  list  shall 
ooDlaio  0DI7  addltinas  or  alteration!  that  shall 
hare  been  made  to  or  of  th«  aaaesament  list  of 
the  hnodred,"  etc.  By  Ibe  aib  sectioa  of  tbe 
same  Act  it  is  provided  "  tbat  Ibe  assessor  of 
each  liundred  shaUHnuualljTate  the  persons  of 
tboee  liable  to  such  rate,  wbo  have  arrived  to 
tfaeafre  of  twenty  one  years  since  Uiemakingof 
the  aasessineot  oF  the  preceding  year,  or  nho 
shall  come  to  reside  in  tbe  county,  orwbosball 
before  have  been  omitted,  and  personal  prop- 
erty acQiiired  by  bequest."  etc.  Here  there  is 
no  provisioQ  for  tbe  ntstoratlon  of  delinqnenla 
(o  Ibe  assessment  list.  Havinr  been  dropped 
from  tbe  eeneral  list  by  tbe  uniform  usa^  of 
the  levy  court,  by  foroe  of  the  preaumptioD 
quoted,  Ibev  were  not  to  be  again  ral^d  until  a 
new  general  aKseasment  was  made.  The  legal- 
ity ofthe  practice  was  unquestioned.  Tbe  ob- 
jection to  one  offering  to  vote,  tbat  he  was  not 
on  the  "  levy  list,"  as  it  was  caUed  In  common 
speech,  was  fatal  to  bis  apiiltcaClon,  unless  he 
could  abow,  be  Fore  tbe  Constitution  of  1831,  the 
payment  of  a  state  or  county  tax  within  a  year 
which  bad  been  assessed  six  months  before  the 
election  at  which  he  offered  to  vote,  or,  since 
that  time,  the  payment  within  two  years  of  a 
county  tax  assessed  six  months  also  Wore  the 
election.  Tbe  purpose  of  the  Act  of  IMS  was 
to  Mpresaly  require  what  bad  been  always 
theretofore  held  lo  be  the  law  with  respect  to 
delinquents,  with  that,  in  addition,  of  prevent' 
Injilhepretendedrecelptof  old  taxes,  etc.  The 
theory  nad  always  been,  without  dispute,  to 
that  lime,  by  the  men  of  any  party,  that  delin- 
quency was  exclusion  from  tbe  assessment 
until  anothergeneral  assessment  of  persons  and 
personal  pro'perty  was  made,  when  the  law  re- 
quired Ihat  they  should  be  put  on  the  list  again. 
TheActot  IMSstood  unchallenged  upon  the 
Ktatule  book  until  tbe  year  1847,  when  a  sup- 
plement to  it  was  passed,  the  second  aectJOD  of 
which  provides  as  follows;  "That  it  shall  be 
tbe  duly  of  each  of  the  assessors  of  this  State, 
in  tbe  annual  assessments  for  tbelr  respective 
hundreds,  according  to  the  law  of  Ibis  State,  to 
assesB  all  such  persons  as  may  have  been  re- 
turned and  allowed  as  delinquents  at  sny  ses- 
donot  tbe  levy  court  preceding  the  prriodflxed 
by  Ibe  Act  to  which  thia  is  a  supplement,  fur 
Ine  completion  of  hia  assessment:  provided, 
such  persons  reside  at  tbe  time  in  tbe  hundred 
for  which  he  is  assessor.  And  any  resolution 
or  order  of  the  levy  court,  in  either  of  Ihe 
counties  of  this  Giate,  ad  verse  to  the  provisions 
of  this  Act,  be,  and  the  same  is  hereby,  declared 
null  and  void;  and  any  practice  authorising  the 
aaid  assessors  to  omit  the  assessment  of  such 
delinquenia  until  the  period  of  the  assessment 
of  persons  and  personal  property  next  follow- 
lOE  Ihe  lime  when  such  persons  sball  have  been 
allowed  as  delinquenta  be,  and  tbe  same  is 
hereby,  directed  lo  be  diacon tinned."  Vol.  10, 
p.  171.  Though  not  doingso  in  terms,  tbis  Act 
vlriually  repealed  that  portion  of  the  original 
Act  of  1843  which  provided  diSerently  with 
rcs[>ect  lo  delinquents;  but  there  is  no  sugges- 
tion or  hint  in  itthalthe  repealed  fear  ure  of  the 
laUer  Act  was  In  any  sense  hostile  U)  Ihe  con- 
stiiuiional  provisions  conceniins  the  privilege 
of  suBrage.  It  therefore  should  be  treated 
ralber  in  the  Ugbt  of  k  rerenne  provWon.    At 

tun.  A. 


the  sessloD  of  1801  an  Act  wis  passed  entilleA 
"  An  Act  to  Extend  the  Rights  and  Privlleges- 
of  Poor  White  Taiables  wilbir  tlie  8Ute,"  It 
is  in  the  following  words  (Act  10,  vol.  S18): 
"  Whereas,  tbe  present  law  of  this  State,  re- 
quiring tbe  names  of  delinquent  taiables  to  b» 
stricken  from  tbe  assessment  lists,  does,  in  sub- 
stance, treat  poverty  as  a  crime  amounting  to 
disErBnchlsement;  and  whereas,  It  may,  and 
frequently  does,  happen  that,  from  lickneas  or 
other  misfortune,  poor  persona  become  tempo- 
rarily unable  to  pay  the  public  taxes  assessed 
against  them,  who  ate  nevertheless  good  and 
worthy  citizens,  and  willing  at  all  times,  wlien 
able,  to  pay  Ibe  public  charges  against  them, 
and  that  the  inability  to  pay  in  any  particular 
year  Is  no  proof  that  such  inability  will  exist 
the  succeeding  year;  therefore:  Section  1.  Be- 
lt enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  State  of  Delaware,  fn  Genenl 
Assembly  met,  that  from  and  after  tbe  passage 
of  this  Act  tbe  allowances  of  delinquent  lists  fa 
the  several  counties  of  this  State  shall  btt 
deemed,  lakenand  held  tohave  no  other  design 
or  effect  than  Ihe  crediliog  of  the  accounts  of 
the  several  collectors  for  the  lime  being  with 
the  several  amounts  by  them  respectively  re- 
turned as  the  assessments  against  said  delln- 
qnent  taxables,  and  that,  after  beingso  allowed 
and  credited  as  aforesaid,  the  same  sball  all  be- 


except  such  as  are  returned  as  being  dead  o 
removed  from  the  Slate.  Sec.  8.  And  be  It 
further  enacted  that  the  Act  entitled  '  A  Sup- 
plement lo  tbe  Act  En  tilled  "An  Act  to  Amend 
the  Election  Laws  of  the  Stale  of  Delaware,"' 
passed  at  Dover.  February  16,  19*7,  and  so 
much  of  the  second  section  of  tbe  Act  entitled 
'An  Act  to  Amend  the  Election  Laws  of  this 
Slate,"  passed  at  Dover,  February  37,  1848,  a» 
relates  to  the  striking  Ibe  names  of  delinquent 
taxables  from  tbe  assessment  lists  and  ihe  col- 
lectors' duplicates,  be,  and  ihe  same  are  hereby. 
repealed,  made  null  and  void." 

This  Act  had  Its  Inspiralion  in  the  desire  of 
the  political  party  which  at  the  preceding  gen- 
eral  election  of  representatives,  etc.,  had  at- 
tained the  power  through  a  split  fn  the  party 
dominant  since  1898,  to  Increase  Its  voting 
strength,  the  delinquent  taxables  having  been 
always  chieflyof  their  politics.  It  was  not  the 
nffspringof  any  acntimeol  that  prior  legislation 
with  respect  to  delinquents  was  in  derogation 
of  the  electoral  right,  but  grew  out  of  the  nat- 
ural wish  to  magnify  tbe  electorate  sn  as  to  en- 
able the  pai^  then  in  power  to  remain  there. 
It  Is  true,  the  preamble  has  language  that 
would  warrant  a.  different  view;  but  it  Is  well 
known  that  It  was  used  dmply  rhelorically,  lo 
promote  the  passage  of  the  Act.  If  anv  of  the 
lax  laws  had  been  suspected  even  of  infringing 
the  constitutional  right  of  suffrage,  the  party 
which  passed  the  Acts  now  under  consideration 
would  have  brought  them  to  the  bar  of  judicial 
decision  to  be  annulled;  for  their  Interest,  for 
Ibe  reason  above  jriven,  made  them  jiecessarily 
hostile  to  them.  The  law  Joat  quoted  remnlnea 
undisturbed  until  the  Legislature  of  1878, 
which  gave  rise  to  this  contmveray.  That 
legidatlon  has  provoked  much  criticism  and 
ammadverrii'n;  yet  It  is  not  much  more,  so  far 
aa  delinquent  taxable!  are  concerned,  than  » 
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nrivalof  Uie  Actof  1848,  prepared  brtbetbeD 
•tlorney-KGDerBl  of  the  Stale,  the  late  Chief 
Juttiee  Qilpin.  From  the  kDonn  care  and 
caution  wltb  wblcb  bU  legal  acliou  generally 
-was  characterized,  it  ia  fair  to  euppoee  that  be 
gave  to  tbe  preparation  all  tbe  coQelderatioD 
and  reaectioD  the  subject  required.  AUhougb 
tbe  lact  would  DOt  of  itself  Justify  a  positive 
conclusion  aa  to  tbe'validitj  of  tbe  law,  jet  it 
\»  tnucb,  in  passing  upon  it,  constitutiounlly 
considered,  to  know  that  tbe  tbeo  first  tan-olB- 
cer  of  the  State  put  it  forth  with  the  aanctioQ 
of  his  professional  rank.  As  tbe  present  Aa- 
■essment  Lans  are  part  of  tbe  legislation  of 
1878,  it  wiU  be  well  to  take  a  view  of  the  law 
as  it  was  before  that  session.  There  being  no 
other  iHW  for  the  registratiou  of  voters  thao  the 
Aaaessment  Laws,  this  la  the  more  necesaary, 
the  real  conlenlion  being  [hat  tbe  system  of  law 
under  which  we  live,  with  respect  to  the  elec- 
toral right,  is  repugnant  to  tbe  Conatltulioa  of 
the  Stale,  or  that  o1  the  United  Statea. 

I  hare  already  pointed  out  that  <d  this  Stale 
there  are  periocflo  general  aseeasuients  of  per- 
■ons  and  persoBal  property,  aa  well  as  of  real 
estate.  Now  they  are,  by  modification  of 
former  law,  to  be  made  every  four  ye.irs;  and 
now,  SB  heretofore,  annual  assesamenta  of  per- 
sona and  personal  property,  in  addition  to  tbe 
general   afffiesament,   are  to  be  nade,  for  the 

Eurpose  of  including  newcomers,  persons  who 
ave  arrived  at  age  since  the  prior  assessment, 
«nd  personal  property  since  acquired,  and  to 
correct  omissioDB,  etc.  Tbe  "Act  for  the 
Taluation  of  Property"  (Rev.  Code,  84]  pro- 
Tidefl  for  tbe  periodic  assessment  of  property 
•nd  persons,  but  It  was  modified  by  chapter  ^04 
of  volume  18  so  aa  to  reduce  tbe  time  for  the 
duration  of  the  aaaeamient  of  real  property  to 


four  years,  tbus  securing  a  general  assessment 
of  all  property  once  every  four  yeatv.  I  have 
Btaled  IhlB  before.    There  was  also,  by  this 


Act,  a  provision  for  annual  asseasments,  as 

There  was  no  change  tn  these  provisions 
made  by  the  Act  of  ftth  of  April,  1973,— part 
of  tbe  legUIalion  under  coDsideratioa;  but  some 
new  features  were  introduced  for  what  would 
■eem  to  be  the  purpooe  of  securing  to  persons 
who  ought  to  have  tbe  right  lo  vote  the  meana 
of  protecting  that  right,  and  to  prevent  others 
from  voliDg  who  ought  not  to  be  allowed  to  do 
so.  The  first  section  prevents  the  assessors 
from  placing  upon  tbe  assessment  list.  In  addi- 
tion to  tbe  names  of  those  aaaessed  for  poll  tax 
(all  male  citizens  entitled  to  vote),  the  name  of 


"1" 


)t  the  o 


■■."in, 


able  properly  within  the  .,  _._ 

lea  he  be  satisfied,  from  personal  knowledge, 
that  he  b  of  age,  and  a  twua  flde  resident  of 
tbe  hundred  or  district,  except  as  tbeieinafter 
fn  the  Act  provided.  Tbe  second  section  pro- 
Tides  that,  in  ten  days  after  making  his  assess- 
ment, — which,  by  section  16  of  the  chapter 
concemiag  asseasoni  (Bev.  Code,  78),  he  is  to 
complete  by  the  1st  day  of  Jaouarv,— he  is  to 
poet  it,  made  alphabetically.  In  front  of  thr 
iDoat  public  places  In  bis  territory,  and  givi 
notice  in  writing,  dtLer  attached  to  It  or  otber 
wise,  staling  that  be  will  attend  at  tbe  place  o 
boldine  the  general  election  therein,  on  some 
day  lo  M  named  In  aaid  notice,  from  10  A.  M. 
9L.B.A. 


nil  S  P.  H.,  to  correct  errors,  and  assess  an^ 
who  may  have  been  omitted;  and  shall  also 
state  in  tbe  notice  that  peranni  desiring  to  be 
assessed  must  apply  ic  person  at  tbe  time  and 
lace  mentionca  therein,  and  furnish  proof  of 
lentlty,  age  and  rcsideace  required  by  section 
following.  And  it  is  provided  In  the  same 
■cliOQ  that,  If  the  assessor  cannot  complete  tbe 
service  on  the  day  named,  he  may  adjourn  lo 
the  next  or  some  subsequent  day,  not  exceed- 
ing three  days  from  that  time,  to  be  announced 
publicly  to  uiDse  present  at  the  time  of  the  ad- 
journment. The  third  sectiou  not  only  makes 
It  lawful  but  tbe  duty  of  tbe  assessor  lo  place 
upon  bis  asaesament  llBt  tbe  name  of  any  per- 
son who  mav  have  been  omitted,  who  shall  ap- 
pear before  nim  at  the  time  and  place  specified 
m  Ibe  DOlIces  aforesaid,  and  prove  his  right  to 
be  assessed  by  the  affidavit  of  some  respectable 
freeholder  of  tbe  county,  accotding  toibeform 
of  the  affidavit  given.  The  fourth  section  eo- 
acta  a  penalty  against  the  assessor,  of  not  less 
than  |100,  nor  more  than  $500,  to  be  recovered 
by  indictmenl  for  tbe  misdemeanor  the  offense 
is  declared  to  be,  of  refusing  or  omillin*;  to 
place  the  applicant  making  the  aforesnid  proof 
upon  tbe  assessment  list,  and  also  for  placing 
on  the  list,  knowingly,  the  name  of  any  ficti- 
tious person,  or  person  not  at  the  time  a  resi- 
dent of  bis  territory.  The  fifth  aection  pro- 
vides  that,  in  case  tbe  assessor  Is  unable,  from 
sickness  or  otherwise,  to  attend  at  tbetimeiind 
place  staled  in  bis  notice,  be sballappoinlsome 
other  man  for  the  purpose,  and  give  notice 
thereof  as  In  tbe  second  section  is  mentioned. 
Tbe  sixth  section  makes  it  unlawful  for  llie 
levy  court,  or  any  member  thereof,  to  take 
from  tbe  assessment  list  any  names  appearing 
thereon,  or  to  add  to  any  assessment  retumol 
by  tbe  assessor  Ibe  name  of  any  person,  unless 
upon  bis  personal  application  and  proof  so  to 
be  made,  as  aforesaid,  before  the  assessor,  ot 
his  right  to  be  assessed,  A  violation  of  the 
aboveby  a  member  of  the  court  is  made  a  mis- 
demeanor, with  penalty  of  a  One  of  from  |100 
to  (COO  on  conviction.  And,  if  tbe  clerk  of 
the  peace  (tbe  clerk  of  tbe  levy  court)  shall 
neglect  to  place  upon  tbe  duplicate  lo  be  de- 
livered by  him  lo  tbe  collector  any  name  on 
the  assessor's  list,  be  shall  forfeit  and  pay  to  the 
person  whose  name  la  left  oS  the  sum  of  $10. 
This  is  to  punish  him;  for  tbe  party's  right  to 
vote  depends  upon  his  assessment,  and  not  on 
Ihe  correcUng  of  the  duplicate.  The  seventh 
section  makes  tbe  oHense  a  misdemeanor,  pun- 
ishable by  fine  of  from  flOO  to  $500,  by  any- 
one who  shall  procure  or  cause  to  bo  placed 
upon  the  aasesament  list  anj  person  not  entitled 
to  be  assessed,  or  any  fictitious  or  fraudulent 
person.  Tbe  Sth  section  makes  It  perjury  to 
make  a  false  afSdavit  under  tbe  Act.  The'  9th 
section  makes  It  unlawful  for  any  assessor  or 
the  levy  comt  to  place  upon  the  assessment 
list  of  tbe  assessor's  hundred  the  name  of  any 
person  who  was  returned  a  delinquent  the  year 
preceding,  until  after  the  expiration  of  twelve 
months  uom  the  time  of  tbe  allowance  of  the 
delinquency  by  tbe  levy  court.  The  lOlb  sec- 
tion mahesit  the  duty  of  tbe  clerk  of  the  peace 
to  deliver  to  the  sberiSin  the  month  of  August, 
in  the  year  of  holding  the  general  election,  an 
alphabetical  list  for  each  of  Uie  hundreds  of 
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Ihe  oounty  of  tbc  delinquent  list  made  and  re- 
turned bj  tbe  coUecion  at  the  Marcb  MsaioD 

of  I  be  levy  court. 

By  the  10th  section  of  the  chapter  oeit  buc- 
ceediDS  (chap.  13  of  CelUctori\,  each  collector 
must,  OD  the  flrat  Tuesday  of  March  next  — 
feeding  the  dale  of  bis  narrant.  render  to 
levy  court  a  true  account  of  all  tniea  itwa 
duty  to  collect,  of  all  payments  made,  and  of 
all  delinquents;  and  by  suctioa  1  of  chap.  872 
of  vol.  14  of  tbe  Laws  (Rev.  Code,  90),  it  in 
made  the  collector's  duty,  within  thirty  days 
after  be  has  received  his  duplicate,  to  give  pub- 
lic notice  l>y  advertisements,  posted  in  ten  or 
mora  of  tbe  most  public  places  of  his  territory. 
Slating  bis  place  of  business  or  residence,  and 
bis  readiuess  tA  receive  taxes;  and  it  is  also 
made  bis  duty.  In  the  mouth  of  January  In 
each  year,  again  to  give  public  notice,  aaafore- 
said,  of  at  least  ten  days,  said  uotice  to  state 
the  timesand  places  at  which  be  will  attend  to 
receive  unpaid  taxes.  It  is  then  madethedutv 
of  the  levy  court,  upon  proof  by  the  collector's 
alliiJavft  filed  in  the  office  of  tbe  clerk  of  tbe 
pence,  seltiog  Forth  tbat  be  gave  the  notice  re- 
quired, and  tbal,  in  accordance  with  tbe  laat 
required  notice,  he  did  attend  at  tbe  time  and 
place  dcs  gnated,  and  there  remained  for  the 
space  of  five  hours  each  day.  (or  tbe  period  of 
at  least  three  days,  for  the  purpose  of  collect- 
ing the  taxes  aforesaid,  to  allow  him  as  delin- 
quencies tbe  uncollected  taiea;  and  then  de- 
clares tbut  tbe  names  of  the  delinquents  shall 
be  drop|)ed  from  tbe  assesameot  list  by  tbe 
li'vy  court,  and  nut  be  placed  thereon  affain  for 
tbe  period  of  twelve  months  from  the  dale  of 
"     allowaoce.     The  section  is  made  applicable 


tn  persons  liable  to  pay  poll-tax  alone;  for  tbi 
reason  tbat  those  owning  real  property  can  al 
ways  be  made  to  pay  by  sale  of  their  property, 


^  s  prior  lien  thereon.  It  is  true 
there  is  tbe  ultimate  remedy  by  imprisonment 
of  the  body  in  tbe  case  of  mere  poll-tax  men; 
but  it  is  never  resorted  to,  tbe  cost  to  the  coun- 
ty ot  contlDemeiit  in  Jail  for  a  week,  even. 
more  than  exceedine  tbe  tax.  Tbe  second  sec- 
tion provides  tbat  Ine  notice  shall  be  a  suffl- 
cicnt  demand  upon  taxables  for  their  taxes, 
and  a  performance  of  the  duty  to  make  de- 
mand. By  the  law  before  (SS  18, 15,  chap.  12, 
Hev.  Code,  aforesaid),  collectors  could  only 
proceed  to  sell  property  or  imprison  tbe  body 
afler  ten  days'  demand,  to  be  proved  by  hU 
outb  as  competent  evidence  of  that  fact.  By 
section  17,  chap.  10,  Kev.  Code,  p.  81,  every 
assessor  is  required  to  return  his  assessment— 
which  by  tbe  16tb  aeclion  he  is  required  to 
complete  by  the  Isl  day  of  January— to  the 
levy  court  on  the  first  Tuesday  of  February,  and 
(o  attend  the  court  on  tbat  day,  and  on  the  first 
Tuesdayof  March, and  on  Gucb  other  dars  as  tbe 
court  may  require,  under  a  penally  of  120  to  be 
recovered  by  indictment.  This  is  lo  enable  tbe 
court  to  perform  itsduly,  mentioned  in  sections 
12  and  18  in  tbe  chapter  next  cited.  By  section 
11.  chsp,  8,  Rev. Code,  p.  83,  the  levy  court  is  re- 
Quired  to  sit  as  a  court  of  appeals  on  the  first 
Tuesday  of  March  of  each  year,  and  on  such 
days  and  times  thence  next  In  said  month  ensu- 
ing as  it  shall  be  necessary  to  adjourn  to,  and  ex-  i 
amine  theaaspssments  relumed  by  the  assessors, 
and  the conectiouslhereofandadditioni  thereto 
tbat  may  have  been  made,  and  receive,  bear  I 
SL.R.A. 
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upon  their  own  examination  or  upon  appeal, 
to  make  additions  to  and  corrections  of  the  as- 
sessment list;  to  call  liefors  Ibem  any  person 
whose  name  ought  to  be  on  It,  or  who  woa 
omitted  by  tbe  assessor,  etc.  Bv  the  14th  sec- 
tion, an  assessment  cannot  becafled  in  question 
anywhere  than  in  the  levy  court;  and  tbesame, 
as  ic  shall,  stand  in  tbat  court,  is  conclusive. 
The  15th  section  provides  tbat  no  a-isessment 
shall  be  made  after  tbe  last  day  of  March,  and 
the  16th  section,  that,  if  any  person  shall  fraud- 
ulently add  to  or  take  from  the  assessments  aa 
finally  settled   by  tbe  levy  court,  he  shall  be 

fuilty  of  a  misdemeanor,  and  fined  1500.  Tbe 
Ist  section  enacts  that,  attbe  tneetinginMarch 
in  every  year,  tbe  court  shall  settle  the  delin- 
quenl  list  of  each  collector,  and  make  allow- 
ance of  dellnquenta.  and  upon  such  allowance 
tbe  collector  Is  to  be  credited  with  the  amount 
thereof-  Then  there  is  the  provision  for  tbe 
re  assessment  of  tbe  delinquent,  superseded  by 
the  Legislation  of  1878. 

I  think  I  have  now  glven^n  brief  In  most 
cases,  hut  In  some  verbutim  et  literatim — the 
provisions  of  law  now  in  force  in  relation  lo 
tbe  assessment  and  collection  of  taxes,  and  the 
allowance  of  delinouents,  and  the  requirement 
when  this  is  to  be  oone.  It  will  now  be  useful 
to  compare  the  old  with  tbe  present  legislation, 
with  a  view  of  seeing  what  is  tbe  difference 
between  them, — whether  that  diflerenee  does 
deprive  tbe  citixen  of  tbe  right  or  privilege  of 
tbe  suffrage,  it  being  contended  by  tbe  plain- 
tiff's counsel,  not  onfy  tbat  the  new  legislation 
was  designed  to  disfranchise  a  certain  class  of 
voters,  but  tbat  such  is  tbe  necoasa^  effect 
Leaving  out  of  view  tbe  question  of  design, 
wbich  has  no  place  tn  this  discussion,  thepomt 
to  be  decided  fa.  Does  the  Legislaiion  of  1(J78 
necessarily  impnir  the  voting  right  of  the  citi- 
zen? It  will  be  well,  in  Cbis  inquiry,  lo  look 
at  the  state  of  things  existing  at  Iheiimeit  was 
passed,  as  contrasted  with  that  it  displaced. 

Before  emancipation  of  slaves,  and  tbeadop- 
ttonof  tbelGtb  Amendment  to  the  Constitutioa 
of  tbe  United  States,  voting  in  Delaware  was 
confined  to  white  malea  of  over  twenty-one 
years,  with  the  exceptions  before  given;  and 
80  Steady  and  constant  was  our  popuhtioa 
everywhere,  except  In  Wilmington,  that  such 
persons  aa  were  selected  to  be  aasessors  were 
usually  acquainted  personally  with  nearly  ail 
tbe  voting  class.  It  was  for  this  reason,  no 
doubt,  that  tbe  law  made  no  requirement  of 
notice  by  tbe  asseasors  tbat  they  were  al»ut  to 
piocped,  or  would  proceed,  to  make  tbe  as 


by  tbe  practice  of  the  court  and  tbe  law,  they 
were  liable  to  correction  by  the  levy  court,  in 
order  to  perfect  tbem.  But  the  March  Term 
was  an  appeal  term  from  assessments,  at  which 
any  person  aggrieved  at  not  being  assessed  at 
all,  or  who,  or  whose  property,  woaunfaiily  as- 
sessed, could  appear  before  tbe  court  and  ob- 
tain redress.  When  tbe  levy  court  bad  made 
en  examination  of  the  assessment  list,  and  cor- 
rections In  them,  at  tbe  Febrtiary  Term,  It  was 
the  duty  of  the  clerk  of  tbe  peace,  by  tbe  2Dlh 
of  tbat  month,  to  make  copies  of  the  hundred 
lists,  and  poet  tbem  for  pnblto  iDspectlon,  wltb 
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notice  of  the  holdfni;  the  conit  of  appeal.  8eo- 
Uon  27,  cbap.  »,  Rev.  Code  IHalVs  Dig.  8TS). 
Thts  publlcalion  vas  the  Qnt  formal  aotice 
to  the  public  of  (be  asBeasmenU,  and  then  Ibey 
had  been  completed  by  the  assessors.  No 
further  Dotice  was  gtvea  Id  relatino  to  assees- 
mentB.  On  or  before  Iheflist  Tueadaj  of  April 
toUowing,  it  was  the  duty  of  the  court  lo  issue 
to  the  collectors  duplicatoe  of  the  assessmeot 
Uala.  with  Ihe  taxes  aa§eB9ed  upou  them,  to- 

flher  with  warranta  for  their  oollection:  and 
was  that  of  the  collecior,  before  proceeding 
to  collect  his  taxes  bj  legal  process,  to  make 
ten  daya'  previous  demaud  for  them.  But 
«ther  Dotice  to  the  taxpayers  there  was  uooe. 
Doubtless  it  happened,  lo  many  casea,  that  par- 
ties were  returned  delinquent  who  had  Dcver 
been  called  upon  for  their  taxes  at  all,  tbelr 
only  notice  being  that  given  by  the  clerk  of  the 
peace,  as  abuve  required.  Id  the  publication  of 
the  assessment  liata.  I  have  already  pointed 
out  that,  under  the  old  system,  prior  to  tiieAct 
of  1843,  when  a  person  was  returned  a  delin- 
quent, hia  name  vas  dropped  from  Ihe  assess- 
meut  then  existing,  and  have  ascribed  the  prac- 
tice 10  tliB  Diaxim  spedfled.  Under  il,  there- 
fore, if  he  waa  returned  a  delinquent,  and  al- 
lowed as  tuch  by  tlie  levy  court  at  the  March 
Session  next  afteriheyear  when  the  assesfment 
was  relumed,  be  waa  oft  during  the  residue  of 
the  duration  of  the  assessment  {Iben  six  years). 
and  after  it  was  changed,  then  the  residue  of 
four  years.  But  it  was  found  that  man^  names 
irere  restored  In  some  nay  surreptiiioufily, 
which  operated  lo  allow  the  delinquent  class, 
or  such  of  them  as  the  dominant  party  needed 
In  their  service,  to  voI«  when  their  ballots  were 
In  requitiition,  and  escaped  paying  their  taxes 
M  Other  limes,  thus  defeating  the  requirement 
of  paying  "scot  and  lot,"  or  taxes  whenever 
•Rsrised,  as  the  distinction  of  a  freeman.  This 
Ijaw  of  1F43  broke  up  that  fraud,  or  was  In- 
tended to  <Jo  BO,  and  required,  in  (erms,  that  the 
delinquent's  name  should  not  only  be  dropped, 
bui  that  it  should  not  go  upon  the  list  bkbIu 
antil  he  was  again  lawfully  assessed,  which, 
by  the  restrictive  effect  of  the  provision  in  the 
old  Statute  forannual  assessments  could  not  be 
^ooe  until  there  was  a  general  assessment  of 
perKoQB.  In  1S4T  an  Act  waa  passed,  Ibe  sec- 
ond section  requiring  the  reassessment  of  de- 
linquents in  the  annual  assessments.  They 
then  were  made  to  stand  upon  the  same  foot- 
ing bb  persons  before  omitted.  The  first  sec- 
tion required  the  delinquent  list  to  be  relurned 
by  the  collectors  on  (he  first  day  of  the  annual 
Unrch  Term,  snd  prohibited  allowance  of  it  by 
the  levy  court  for  five  days  after  return,  and 
«:cured  the  public  tight  to  Inspect  it,  by  indlct- 
tDent  of  Ihe  memberE  of  the  levy  court,  or  the 
clerk  of  the  peace,  as  the  esse  might  be,  refut- 
ing to  allow  such  inspection  upon  applicatiou. 
Vol.  10.  p.  171. 

That  Act  waa  repealed  by  that  of  18S1, 
beCore  quoted,  which  provided  that  the  effect 
of  allowance  of  delinquency  should  only  be 
to  cr«dit  the  collector  with  the  lax,  and  re- 
quired that  the  Dame  of  the  delinquent  should 
be  agmlu  put  upon  the  collector's  duplicate. 
It  also  repealed  t^reaaly  so  much  of  the  Act  of 
184S  aa  required  the  dropping  the  name  of  a 
detiuqueni  from  the  assessment  list,  though 
that  was  done  by  implication.  The  Act  of 
4L.R.A. 


1848,  by  the  expression  of  purpose  coolalned 
in  the  second  section,  shows  a  motive  for  pass- 
ing the  provision  with  respect  to  delinquent 
taxes,  and  to  dropping  delinquents  from  the 
tax-list.  It  did  its  work  veiy  effectively,  so 
that  laxes  had  lo  he  paid.  The  condition  upon 
which  the  elective  franchise  was  to  be  enjoyed 
had  to  be  performed,  for  the  legal  preaumptioD 
prevailed . 

In  the  political  campaign  of  1848,  when  the 
dominant  party  lost  Its  candidate  for  gov- 
ernor, a  fierce  assault  waa  made  upon  it,  and 
chiefly  because  of  the  Act  of  1848,  and  the  man- 
ner In  which  that  law  dealt  with  delinquents. 
The  Lyegislature,  however,  was  not  tost;  and  aC' 
cordingly,  at  the  session  followina'the  election, 
the  Act  of  1847  wsb  passed,  wnich  was  re- 
pealed, as  has  been  stated,  by  that  of  1851, 
when  the  power  of  the  party  in  the  LegjslBture 
pnssed  into  the  hands  of  its  opponent.  The  leg- 
islation upon  thu  subject  of  delinquents  was  a 
game  of  politics,  but  no  one  doubt^  that  it  was 


practically,  to  obtain  and  retain  the  riahi  lo 
vuie,  but  only  aimed  at  compelling  him  to 
perform  tlie  condition  for  its  exercise  aa  other 
people  had  to  do  who  owned  properly, — pay 
the  county  taxes. 

The  party  which  passed  the  Act  of  ISSl  lost 
its  ascendency  in  the  Legislature  at  the  election 
of  1852,  but  retained  its  majority  in  the  Senate. 
Of  oourse,  there  was  no  pri>apect  of  repealing 
that  w^lch  had  been  bo  great  a  detirteralam 
wiib  it, — on  whose  side  the  great  body  of  the 
delinquents  was.  At  Ihe  election  of  18S4  a  to- 
tally new  party  came  Into  power,  and  by  what 
was  then  a  large  majority.  Both  branches  of 
the  Legislature  were  of  its  members,— the  House 
entire^,  and  two  Ihlrdaof  the  Senate.  It  was  a 
very  strong  party,  and  bad  no  need  to  concern 
itself  with  legislulion  about  delinquents.  A 
preat  mistake  of  leglsiHtioD  made  at  that  ses- 
sion BO  sbsttered  its  ranks  that  the  political 
powerof  the  State  passed  away  from  It  utterly, 
and  the  party  itself  praclicallv  disbanded. 
Such  result  restored  lo  power  the  makers  of 
the  LegislstloDof  1851,  which,  suiting  tbedom- 
iount  party  perfectly,  remflined  in  force  until 
it  waa  repealed  by  that  of  1873.  By  the  latter, 
the  provision  conlained  in  the  Law  of  1848  for 
dropping  the  name  of  a  delinquent  from  the 
list,  was  re-enacted;  and  by  tlie  Assessment  Act 
(14  Laws  Del.  chap.  371,  Rev.  Code.  p.  82), 
passed  at  the  same  session  (on  the  day  preced- 
ing the  Delinquent  Act),  or  14  Laws  Del.  chap. 
372,  Rev,  Code,  p.  W,  assessors  were  forbidden 
to  assess  a  delinquent  "until  after  the  expira- 
tion of  twelve  months"  from  the  lime  allowance 
as  delinquent  waa  made  by  the  levy  court 
Why  was  the  Act  of  1848  practically  revived, 
as  lo  dropping  delinquents  from  Ihe  assessment 
liatt    That  question  has  been  answered  before 

Sj  what  was  said  with  respect  lo  the  necessity 
aimed  for  the  Legislation  of  the  Bih  of  Febru- 
ary, 1878.  An  immense  number  of  votera, 
and  many  of  them  emigrants  from  the  south, 
had  been  added,  bythe  I6th  Amendment  to  the 
Constitution  of  the  United  States,  lo  the  polit- 
ical ranks  of  tbe  State.  Almost  all  of  these 
new  voters  were  obscure  persons,  without  any 

means  whatever  of  a  ■       "■ 

their  taxes;  and  It  n 
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thej  would  ooDlent  tbemselTes  vitb  pavioE  fn 
the  y«sr  of  voUag,  and  not  la  an  "ott  year," 
u  it  nu  called.  Tbcj  were  nol,  tbe  most  of 
them,  per«0D8  wbom  ibe  sllgma  of  delioqaenc? 
prompted  to  the  avoidaoce  of  it  by  paying 
every  year.  It  was  grossly  unjuat  to  Iboae  who 
had  property  of  an  asaesaable  nature,  and 
could  not,  if  Ibey  desired,  escape  (be  payment 
of  "scot  and  lot,"  aod  lo  otLera  baviag  none. 
but  with  manlioess  above  tailing  advaola^t 


conlingly,  tbe  LegiaUtion  of  1878.  both  for 
uaeaameot  ot  peiaona  and  the  colleclloa  of 
taxes,  and  allowance  of  delinquenta  and  dis- 
position of  tbem,  waa  passed.  I  say  accord- 
ingly, for  lis  obvious  Import  la  as  I  have  de- 
•cribed  it  to  be.  If  there  waa  an  votlier  motive 
for  adopting  it  than  to  secure  the  belter  pay- 
ment of  tazea,  It  does  not  appear  on  the  face 
of  it,  nor  are  we  warranted  in  inferring  it.  A 
court  cannot  look  behind  tbe  pUio  features  of 
■D  Act  ot  Assembly  perfectly  simple  in  itself 
to  bunt  for  some  secret  purpose,  unless  sucb 
tLeceasurlly  eiisla,  ai  abown  by  Uio  operation 
of  tbe  Act  itself. 

The  plaintiff's  counsel  conlend  that  tbe  oh- 
'ect  of  tbe  Legislaihm  of  ISTS  waa  the  dis- 
francbisement  of  voters,  and  that  It*  effect  has 
been  to  deny  the  ballot  to  citizens  who  should 
exercise  it  In  ordertomahe  their  pdntgood, 
they  have  given  the  court  an  example  lo  sbow 
bow  a  voter  is  by  the  law  deprived  of  bis  right 
to  vote.  But  tbe  example  is  iinpoflsi}>le.  ex- 
cept upon  an  assumption  that  tbe  party  hav- 
ing the  right  loTote  IS  defeated,  or  deprived  ot 
It,  Id  spite  of  bis  efforts  to  eoloy  it  This  U 
pure  aasutnption;  tbe  fact  being  that  the  law 
cannot  operate  without  tbe  co-operation  or  con- 
tent of  the  complaining  pariy.  If  he  desire  to 
vote  at  eleciiooa,  he  bas  notnlng  to  do  but  see 
to  It  thai  his  name  Is  kept  upon  tbe  assessment 
list,  and  it  will  be  retained  there;  and  he  will 
have  the  right  lo  vole  because  of  that,  accord- 
ing to  the  OoosiitulioD,  if  he  will  keep  up,  like 
Olber  people  in  like  case,  the  payment  of  his 
iBi,  If  he  fail  lo  pay  within  two  years  of 
the  election  he  cannot  vote,  by  the  (Jonstltu- 
tlon,  BDd  ou^lit  not  to  vote.  He  who  will  not 
contriliule  bia  part  to  support  tbe  government 
that  protects  blm  ought  not  to  be  allowed,  by 
the  use  of  tbe  ballot,  lo  oeutraliza  tbe  vole  of 
another  who  does.  And  he  who  will  not  give 
himself  the  trouble  lo  lee  that  he  Isasse^ed 
■leepa  upon  his  rights;  and  for  him  the  maxim, 
not)  dormienttbui  ted  tigilant^ut,  legei  wi- 
wni'ui't,  bas  appropriate  application. 

Trealiog  the  suffrwi  as  a  valuable  political 
rigbt,  to  be  exercised  conscientiously  and  lo- 
teili^Qily,  and  for  the  public,  rather  than  the 
wellare  of  a  party.  It  would  have  been  mucb 
better  for  the  Slate  if  that  feature  of  ihe  Act 
of  IMS  which  provided  for  dropping  from  the 
aasessment  lists  those  returned  delinquent  had 
been  reenarted  in  the  Act  of  1878;  for  It  is  not 
true  that  delinquency  is  tbe  effect  of  poverty. 
There  are  noce  so  poor  that  they  csnoot  pay 
Iheir  poll-taxes,  which  for  them  Is  "scot  and 
loi:"  less  than  two  days'  hire  out  ot  tbe  wages 
Of  [be  comoion  laborer  beinirsufflcleut  for  that 
purpose.  Labor  everywhere,  and  always 
among  us,  it  in  demand.  There  1*  no  hardship 
upon  any  In  requiring  him  to  pay  hit  tazea, 
6L.R.A. 


which  in  this  State  ue  county  luea  alone. 
there  being  no  general  State  tax  ot  any  kind. 
Men  who  uve  by  their  labor,  or  without  work, 
who  have  no  property,  are  assessed  for  a  poll 
so  low  as  lo  be  almoat  InsignlflcaDt.  It  is  not 
poverty  that  create*  delinquency,  but  a  want 
of  appreclalioo  of  the  morel  and  political  nat- 
ure of  the  franchise,  which  privilege  is  prized 
by  manv  while  men,  and  the  mass  of  the  col- 
ored, simply  t)ecause  it  enables  tbem  lo  get 
money  by  tbe  sale  ot  it.  Tbe  notorious  prac- 
tice of  purchasing  votes  by  all  parties  here,  U 
well  aa  in  other  Stales,  attesU  the  trutb  of  Ibis 
assertion,  and  iustiflee  the  opinion  exprewed 
before  about  lAe  ifr«nactment  of  the  feature 
referred  lo  in  the  Act  of  1S43.  That  Act  was 
not  repealed,  as  has  been  said,  because  It  was 
deemed  unconstitutional;  but  tbe  real  purpose 
of  it  was  lo  relieve  the  party  Just  then  accident- 
ally in  power  from  the  burden  of  pttying  tbe 
taxes  of  tbeir  prolebuiat. 

Taxes  being  necessary  to  the  support  of 
government,  a  State  baa  the  right  to  adopt  an^ 
measure  short  of  actual  dlsfrandilsement  to 
compel  their  payment  No  one  doubts  tbe 
valialty  of  tbe  provision  in  our  Statute  for  im- 
priaonmeot  ot  nonpaying  tazables.  Woidd 
tbe  law  be  unconatitutlonAl  because  the  col- 
lector might  choose  to  take  Ibe  ultimate  coorae, 
— upon  the  eve  of  an  eleotion  to  shut  up  in 


prisonment  ta  an  eztr«De  remedy  for  nonpay- 
ment of  liabilities,  as  old  as  tbe  law.  Then,  if 
auch  a  provision  be  valid,  why  is  not  that  for 
dropping  from  the  asaeiement  list  for  Iwelvft 
months  valid?  Such  an  imprisonment  as  men- 
tioned would  effeciueliy  cut  off,  ptv  liae  nbe, 
tbe  stiSrage  right,  whereaa  the  dropping  from 
tbe  list  would,  under  thecircumstaooea pointed 
out  by  the  plaintiff's  counsel,  do  nwhiDg  more; 
and  m  that  case  the  dropping  could  not  be 
otherwise  taken  than  as  done  by  the  voter** 
consent,  who  bad  almoatawholeyearln  whlcb 
to  pay  his  poll-tax,  and  thus  save  himself  from 
delinquent^.  It  tbe  operation  of  tbe  Legis- 
lation of  llffS  was,  preprio  ewMW,  to  disfnio- 


will  be  force  fo  the  argument  of  ttte  piaintilTa 
oouDsel;  but,as  Itdoes  not  so  act,  and  oeverat 
all  except  as  a  consequence  ol  hia  own  neitlcct, 
which  many  others  In  like  condition  of  cir- 
cumsUncea  In  life  do  not  suffer  tbemselves  U> 
i«  guilty  of,  it  oanoot  be  charged  to  tbe  law 
that  he  loses  temporarily  tbe  privilege  of  vot- 
ing, but  only  to  his  own  inattention  to  hla  op- 
portunity to  retain  tL  He  haa  simply  omitted 
a  duty  be  owed  to  himself,  and  lo  the  public, 
— if  sucb  petaona  can  be  supposed  lo  be  under 
any  obligailon  to  Ihe  body  politic, — and  de- 
serves all  tbe  coosequencea  resulting  from  hia 
indifference  to  bia  inlereat.  Without  It  can  be 
shown,  which  it  waa  not,  and  cannot  be  (and 
that  fact  seemed  to  embarraas  tbe  learned  coun- 
sel in  tbeir  elaborate  argument),that  tbe  Legisla- 
tion ot  ISTti  diefrancbises  a  voter  in  spite  ot 
himself.orlakesaomeadvantageofhim  against 
which  he  bad  no  means  of  protecting  himself, 
it  la  too  much  to  ask  this  comt  to  avoid  it  aa 
unconsiiiuUonal,  and  a  violation  of  tbe  Organic 
Law  of  thia  Slate, 
It  seems  nol  necessary  to  *a;  more  Iban  thlt 
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In  regHTd  to  Uw  objection  to  tlie  legtriation  on 
the  groand  of  lU  dleged  bOfltllit}'  to  the  11th 
sod  ISth  Amendmenls  of  the  ConstUutioii  of 
the  Uoited  States, — that  Id  (his  t^tate  every 
man.  rich  or  poor,  black  or  white,  has  the 
«qiiBJ  protection  of  Uie  lawi  at  all  times, 
whelher  he  be  a  legal  voter  or  not,  the  ability 
to  vote  being  no  more  necessary  to  secure  that 
protection  in  hla  case  than  in  that  of  women 
and  minors,  who,  and  whose  property,  are  as 
much  under  the  shield  of  the  law's  proleclion 
as  is  that  of  any  mnn,  great  orsmall.  A  delin- 
quent taxable  is  as  much  safeguarded  in  bis 
STsonal  rights  as  is  he  who  owns  houses  and 
nd.  The  notion  Ibst  the  right  to  exercise 
the  suffrage  is.  in  Delaware,  necessary  for  the 
protection  of  one's  person  or  property,  is  purely 
fanciful,  and  without  any  reality  of  reason. 
The  16tb  Amendment  was  meant  to  secure  Ibe 
right  to  vote  (o  colored  people,  and  has  done  it 
everywhere.  Their  delinquency  generally  as 
taxpayers,  or  failure  tn  become  assessed,  is  not 
the  fault  of  Ibe  Statute,  and  cannot  properly 
be  cbarped  against  it.  "To  bold  the  Assess- 
ment Act  void  as  in  conflict  with  that  Amend- 
ment would  be  a  strain  of  interpretation  which 
would  seem  to  be  repugnant  to  pli ' 


Ombb,  J,,  concurri^: 

Tbiscase  is  before  us  upon  questions  reaerred 
and  directed  to  be  beard  in  this  court  upon  a 
case  staled  in  an  action  on  tbe  case  in  the  Su' 
perior  Court  in  and  for  New  Caalle  County, 
for  the '  -■ '-'-     -     -^ 


by  tbe  defendants,  when  actine  ss,  members  of 
the  levy  court  of  said  county,  of  all  opportunity 
of  paying  a  county  lax  for  the  year  1888,  and 
thereby  qualifying  himself  to  vote  at  the  gen- 
erat  election  in  that  year.  It  is  shown  by  the 
record,  and  admitted,  that  tbe  plaintiff  Is  a 
while  male  person,  and  was,  in  all  respccla,  ex- 
cept as  lo  tbe  payment  of  a  county  l«i,  quali- 
fied to  enjoy  tbe  right  of  an  elector  in  this 
State  at  said  election.  It  is  also  admitted  that 
he  was  duly  assessed  and  rated  for  a  poll-tax  for 
the  year  \vXi  in  tbe  north  collection  district  of 
^'ilmington  hundred;  that  tbe  warrant  for  Ibe 
collection  of  said  tax  was  duly  irinied  to  Pat- 
rick Neary,  tbe  collector  for  stud  dlnrict;  and 
tbal  the  ssid  collector  of  taxes,  having  given 
the  notlcea  prescribed  by  law,  and  having  at- 
tended, and  remained  in  attendance,  pursuant 
to  said  notices,  and  conformably  with  the  stat- 
utory requirenienis  for  the  collecLion  of  said 
tax,  duly  returned  the  plainltlT  to  the  levy  court 
of  said  county,  on  March  3,  1R8H,  as  a  delin- 
quent,—tbe  plaintiff  not  having  paid  his  poll- 
tax  to  him  as  such  collector.  It  is  also  ad- 
mitted that  tbe  plaintiff  was  not  dead,  and  bad 
not  left  the  State,  and  that  the  said  levy  court 
had  DO  evidence  on  the  subject  before  it  except 
tbe  collector's  relum  of  the  plaindff  as  delin- 
quent, and  his  affidavit,  verified  by  bis  oath, 
and  bled  as  prescribed  by  taw,  of  his  having, 
prior  to  said  return,  given  the  notlceg,  and  at- 
tended and  remained  in  attendance,  as  afore- 
said. It  Is  also  admitted  that  subscqu cully, 
on  Uarch  SS,  1886,  the  said  levy  court  did  al- 
low lo  the  said  collector  the  said  poll  tax  of 
the  pisinlilt,  and  did  cause  the  name  of  tbe 
plaintiff  to  be  sb^ck  and  dropped  from  the 
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said  asaeesmeot  list,  whereby  no  tax  was  as- 
sessed or  laid  upon  the  perran  of  tbe  plainiiS 

for  tbe  next  ensiiine  year  (18bG),  and  tbe  plain* 
tiff  was  deprived  of  any  and  ail  opportunity, 
at  any  time  thereafter,  to  pay  a  county  tax  for 
the  said  year  (1S86)  then  next  enEuing,  and 
thereby  at  the  right  to  qualify  himself  as  an 
elector  to  vole  at  the  general  election  in  said 
couDiy  beld  on  Tuesday,  November  2,  1»86. 
It  is  further  admitted  that  the  plaintiff  had 
psid  no  tax,  under  any  preceding  assessment, 
wiibio  two  years  of  and  prior  to  said  election. 
Tbe  defendants  Justiry  their   action  in  drop- 

Eing  and  striking  tbe  name  of  the  plaioliff 
rom  said  assessment  list,  and  in  failing  to  levy 
a  tax  on  him  for  the  year  1886,  undei  the  pro- 
visions of  the  Act  entitled  "An  Act  in  Rela- 
tion to  the  Collection  of  Taxes  in  This  Slate," 
passed  April  10. 1873.  being  14  Laws  Del.  chap. 
8T3.  and  also  under  the  provisions  of  section  9 
of  an  Act  entitled  "  An  Act  in  Relation  to  Iba 
Duties  of  Assessore  and  of  tbe  Levy  Courts  in 
tbe  Several  Counties  of  This  State,"  passed 
April  9. 1878,belngl4  Laws DeL.chap.  871. and 
the  defendants  also  claim  that  they  cannot  be 
held  personally  liable  in  damages  for  their  ac- 
tion as  members  of  said  levy  court,  while,  oa 
the  contrary,  tbe  plaintiff  claims  tliat  the  pro- 
visions of  said  Acta  under  which  tbe  defend- 
ants Justify  their  action  ns  aforesaid  are  un- 
constitutional and  void,  and  that  tbe  defeod- 
ants  are  personally  liable  to  bim  for  their  said 
action. 

In  this  connection,  it  Is  important  to  note 
that  tbe  plaintiff  does  not  complain  that  ha 
was  deprived  at  any  time  of  theopporiuniiy  to 
pay  bis  tax  for  18(»,  either  before  or  alter  ha 
was  returned  and  allowed  as  a  delinquent  aa 
to  said  tax.  and  thereby  of  the  ri^hl  to  qualify 
himself  aa  an  elector  at  said  election.  He  rest* 
his  case,  as  Ibe  record  shows,  exclusively  upon 
bis  exclusion  from  tbe  asBcasment  ILit  for  ]d86, 
and  from  all  opportimity  Id  pay  a  lax  for  that 
particular  year.  His  suit  ia  instituted  for  dam- 
ages for  his  non-assessment  for  1880,  by  n-asoa 
of  tbe  "dropping"  of  Ibe  plaintiff  from  the 
assessment  list  of  1885,  and  bi»  exclusion  from 
tbe  assessment  list  of  1886  b^  lUe  defendants 
pursuant  to  the  express  requirements  of  the 
provisions  of  section  1.  chsp.  ST3,  and  of  seo- 
tion  9,  chap.  371,  vol.  14,  aforesaid.  It  is  not 
instituted  because  of  the  "  extinguishment"  ot 
bis  tax  for  1885  purauant  to  the  express  require- 
ments of  tbe  provisions  of  section  18,  chap.  12, 
Amend.  Code  (enacted  prior  to  said  Acts  of 
1878),  whereby  he  was  prevented  from  paying 
said  lax  at  any  time  prior  to  the  said  election 
of  1886.  Therefore,  all  ohjeclions  urged  at  the 
argument  against  the  validity  of  said  provis- 
ions ot  the  Acts  of  1878  on  the  ground  that 
the  plHinliff  was  not  permitted  to  pay  his  tax 
for  1S8S  at  any  lime  up  to  the  said  election, 
and  wa)  ^herel^  precluded  from  obtaining  a 
receipt  therefor,  as  tbe  evidence  of  bis  being 
qualified  to  vote  thereat,  are  not  pertinent  to 
the  present  inquiry.  Consequently,  the  deter- 
mination of  that  question  upon  Ibis  occasion 
would  be  oHtfr  Hictwm  in  the  case  before  us. 
Tbe  real  question  In  the  case  is  whether  or  not 
the  provisions  of  the  Acta  of  1873.  requirinj; 
the  exclusion  of  the  plaintiff  in  March.  1886, 
from  assessment  for  that  year  aa  a  poll  taxable. 


because  he  was,  in  aaid  month,  returned  and 


8S0 


Dblawabb  Coubt  cm  Eb£OKb  asd  Apfeau. 


Bllowrd  as  delloquent  tor  18S3,  are  unconstilu- 
tioDal.  and  nol  wbetber  the  prodsloPB  ot  k<v 
lioD  IS.  cliap,  12,  Amend.  Code,  reoulriag  the 
extiDKUiKliment  of  Ibe  tax  of  auc^h  deliaqueut, 
are  or  are  DOt  so.  Accordinglj,  tbe  quesUons 
aciiiatlj  reserved  for  the  decistoo  of  tbis  court 
are:  fii»t,  wbctberor  not  llie  said  proviaioDB  of 
the  AcU  of  1878,  considered  wilt  reference  lo 
the  case  of  tbe  plaiatiS  as  pre^eDted  bj  tbe 
recurd,  are  uni^oD^tituttonal  and  Totd;  aod, 
teeon/l,  if  said  provisions  be  so.  nbether  or  not 
the  dcfendanis  are    personally  liable    to  tbe 

SlalnliU  in  damaees  for  1  heir  action  tbereun- 
er  as  members  of  tbe  aaid  levy  court. 
Tbe  first  of  these  questions  raises  the  follow- 
ing prtticipal  inquiries:  Fint.  Are  said  con- 
troverted provisions  of  tbe  Acta  of  1878,  In 
their  primary  purpose  and  design,  a  regulation 
of  tbe  assessment  ana  collection  of  county 
taxes,  or  a  legnlation  of  ttie  qualification  of 
elerlors  ?  Serond,  If  tbe  former,  are  they  a 
legiilmate  and  appropriate  exercise  of  the  tax- 
ing power;  that  la  to  say,  in  accord  n^iib  tbe 
iiilieieut  nature,  essentisl  cbaracleri sties  and 
Irui;  meaning  and  purpose  of  taxation  !  Tl-ird. 
If  (licy  be  such  legitimate  exercise  of  tbe  tax- 
ing power  bv  Ibe  Oeneral  Assembly,  are  said 
provisions  of  the  Acta  of  1871!  nevertheless  un- 
GonsttluLional  and  void  because  tbey  have 
caused  the  plaintiff  to  be  excluded  from  tbe 
a^e^sinent  list  for  183Q,  and,  consequently, 
precluded  liim  from  Ijcitig  qualified  to  vote  at 
tbe  general  election  in  thnl  year  f  These  in- 
quiries npcessitate  tbe  consideration  of  the  said 
Acts  of  1ST3,  construed  in  connection  with  the 
pre-exisiing  statutes  of  tbe  State  in  force  at 
the  time  of  their  enactment,  and  relating  to 
tlie  appointment,  assessment  and  cnllectiou  of 
taxes.  Tbey  also  requiie  Cbe  true  interpreta- 
tion of  the  Constitution  of  thia  Btale  in  respect 
to  tbe  scope  of  tbe  legislative  autliority  in  tbe 
exercise  of  tbe  taxing  power,  as  well  as  in  re- 
gard to  tbe  nature  of  the  elective  franchise, 
with  the  view  of  ascertaining  whelber  tbe  lat- 
ter is  subordinate  or  paromount  to  tbe  legiti- 
tnale  exercise  by  tbe  Legislature  of  the  taxing 

Ewer  for  tbe  purpose  of  raising,  with  regu- 
ity  and  certainty,  Ibe  public  revenue  neces- 
sary for  tbe  support  of  government,  and  the 
'    promotion  of  tbe  general  welfare. 

In  tbe  exercise  of  tbe  power  of  taxation,  the 
General  Assembly  has  designated  and  em- 
powered certain  I netru mentalities  or  agencies 
for  the  assessment  and  collection  of  county 
taxes.  These  are  the  levy  courts  and  llie  as- 
•easnrg  and  collectors  in  the  several  counties. 
Their  duties  are  prescribed,  and  tbeir  powers 
conferred,  by  stHiuiory  provisions  which,  in 
the  legislative  judgment,  are  deemed  neces.sary 
and  appropriate.  I'be  system  of  county  tax- 
ation existing  and  in  operation  at  the  lime  of 
the  enactment  of  tbe  said  Acts  of  IBTS,  under 
pre-existing  staliilory  provisions  tben  in  force, 
was,  substantially,  as  follows:  In  each  coun> 
ty  tlie  assessors  were  required  lo  assess,  in  the 
first  instance,  and  (he  levy  court  to  correct  and 
Comptet«  the  assessment  of,  all  real  and  per- 
sonnl  property  not  exempted  by  law,  and  all 
ptiUsof  every  freeman  above  the  age  of  twenty- 
one.  A  general  assessment  was  to  be  maoe 
1 ._  ,.  .         1^^  ^^^  ^ 
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hundred  or  aasessment  district  was  required  to- 
complete  his  assessment  by  tbe  lat  day  of 
January  In  every  year,  and.  after  posting  tho 
same,  and  giving  public  notice  as  prescribed  by 
law,  to  sit  for  tbe  purpose  of  correcting  any 
errors  therein,  or  for  the  purpose  of  aaseaslng- 
persons  omitted.  Thereupon  be  roust  reium 
bis  assessment  to  the  levy  court  on  the  first 
Tuesday  of  February.  It  was  made  the  duty 
of  the  lew  court  to  sit  as  a  court  of  appeal  on 
tbe  first  Tuesday  of  March  in  every  year,  and 
such  other  diiys  as  should  be  necessary,  lo  de- 
termine appeals  against  tbe  assessments  re- 
turned by  the  assessors,  and  to  add  to  and  cor- 
rect the  same,  and  to  complete  said  assess- 
ments by  the  last  day  of  Harcb.  ThereupoD 
tbe  levy  court  was  required  lo  asrerlain  tbe 
amount  necessary  to  be  raised  by  taxation  for 
tbe  year,  and  to  apportion  and  lay  the  taie» 
tor  the  same  to  and  upon  tbe  assessments  iit 
tbe  several  hundreds  at  a  certain  rate  upott 
every  $100  of  tbe  said  assessments,  and  also  to 
cause  lo  be  issued,  on  or  before  the  first  Tues- 
day of  April,  to  tbe  collectors  of  taxes,  re- 
spectively, a  dupltciite  of  the  aasessmeni  list  of 
bis  hundred  or  collection  district,  with  a  war- 
rant thereto  annexed. 

By  the  provisions  of  chapter  12,  Amend. 
Code,  it  was  made  tbe  duty  of  every  collector 
of  county  taxes  to  enforce  payment  of  any  tax 
unpaid,  after  due  demand  by  him,  by  sale  of 
tbe  personal  and  real  property  of  the  taxable, 
and.  In  case  he  should  be  unable  to  find  prop- 
erty sufBcient  therefor,  he  was  autborizcJ  U> 
enforce  payment  thereof  by  imprisonment  of 
his  body.  The  collector  wa*  required  by  sec- 
tion 10  of  said  chapter  12  to  render  to  the  levy 
court  on  the  first  Tuesday  of  March  next  after 
tbe  date  of  his  warrant  a  true  account  of  all 
taxes  it  was  his  duty  to  collect,  and  of  all  th» 
payments  made,  and  of  all  delinquents. 

By  section  31  of  chapter  S,  Amend.  Code,  It 
was  provided  that  "at  tbe  meeting  in  March  itk 
every  year  the  levy  court  shall  examine,  adjust 
audsettletbeaccouDtsof  the  collectors,  making- 
all  just  allowances,  and  Ibe  ad  juslmeot  and  set- 
tlement shall  be  final:  and  tbe  court,  if  deemed 
expedient,  may  require  oilier  accounts  fron» 
tbe  collector.  Tbey  shall  at  tbe  said  meeting 
examine  and  settle  tbe  delinquent  list  of  eacb 
collector,  as  well  of  state  as  of  county  taxes, 
and  make  allowance  of  delinquents:  and  upon 
sucb  allowance  the  collector  sball  tie  credited 
with  tbe  amount  thereof.  Tbenameof  ibede- 
llnquent,  if  he  be  dead,  or  have  removed  from 
tbe  State,  shall  be  structc  from  Ibe  assessment 
list,  and  also  from  tbe  collector's  duplicate; 
otherwise,  it  shall  remain  on  the  assessment, 
and  be  entered  on  the  collector's  duplicule  for 
the  succeeding  yrar." 

It  was  also  provided  by  section  IS  of  said 
chapter  13  tbst  "no  collector,  nor  bis  executora 
or  administrators,  shall  collect  or  receive  any 
tax  afler  two  years  from  tbe  date  of  the  war- 
rant. After  that  date  it  sball  be  extinguished. 
Nor  shall  be  at  any  time  collect  or  receive  any 
tax  allowed  as  delinquent,  but  tbe  same  shall 
be  extinguished;" 

The  foregoing  system,  and  the  statutory  pro- 
visions relating  to  it,  which  are  material  lo  tba 
present  inqalry,  are  still  in  operation  and  full 
force,  except  so  far  as  they  bave  been  modified 
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bf  the  Acts  of  IBT8,  which  are,  in  their  pur- 
pose and  effect,  tnerelr  amendaiotj  and  supple- 
mentaiy  thereto. 

Under  the  legislatloD  prior  to  tbeenactroeat* 
of  mT8,  proTiaion  was  made  exprenly  requir- 
iufC  the  dropping  ot  the  names  of  thofte  who 
Lad  died  or  bad  removed  from  the  Biate  in  bd7 
year  from  the  assessment  lUls  of  the  next  en- 
Kiin>t  yeat.  But  no  sucb  provialoa  was  made 
for  the  dropping  alao  of  tbe  names  of  th(»e 
who  bad  been  found  bj  tbe  collector  to  be  in- 
capable of  paying  any  lax,  or  to  be  flctUious 
and  noD-exisient,  and  therefore  incnpable  of 
dyiog  or  removing  from  the  State.  Htimanum 
•d  crrare.  In  the  nature  of  things,  IherefoTe, 
ander  said  legislntlon,  many  such  na in es  would 
inevitably  cr<;ep  into  and  accumulate  upon  tbe 
asseasment  lists  from  year  to  year,  for  obvious 
reasons,  la  the  adminUlration,  through  human 
agencie^  of  a  BjBlem  which,  though  primarily 
designed  for  the  raising  of  public  revenue,  yet 
Also,  incidenlally,  furnished  tbe  means  for 
qualifying  aa  voters,— especially  for  closely-con- 
tested eleclions, — by  the  payment  of  a  county 
lax  OS  prescribed  by  the  OnnsLltutlon  of  the 
State.  But,  unless  tbe  assessment  of  properly 
and  polls  be  accurate  and  reliable,  it  must  nec- 
essarily follow  that  the  tax  rate  baaed  upon  It 
for  raising  the  amount  of  revenue  neeaed  In 
any  year  wilt  be  Inadequnle,  ai)d  a  deficit  in 
the  county  treasury  will  consequently  ensue. 

The  clear,  explicit,  unambiguous  provisions 
of  tbe  Acta  of  1873,  throughout  their  enlire  ei- 
t«nt  and  scope,  disclose  an  unmistakable  in  ten- , 
tion,  and  a  pervading  purpose,  to  supply  the  , 
deficienciea  of  previous  legislation,  and  secure 
■  more  accurate  assessmeot  of  the  property  and 
polls  in  tbe  seveial  counties,  in  order  to  have  a 
more  exact  basis  for  fixins  an  adequate  rate  of 
taxation  in  every  year.  Accordiugiy,  the  Act 
passed  April  9,  1B78,  and  entitled  "An  Act  In 
Relation  U>  the  Duties  of  Assessors,  and  of  the 
Levy  Courts,  In  tbe  Several  Counties  of  this 
8iBle,"  being  14  Del.  Laws,  chap.  871.  makes 
express,  explicit  and  very  cartful  provision  for 
the  accomplisbraeni  of  this  purpose.  It  makes 
It  unlawful  for  any  assessor  to  place  on  tlie  as- 
ses<>ment  list  the  name  of  any  penion  who  Is  not 
Ibc  owner  of  taxable  real  or  personal  property 
-within  bis  assossmenl  dislricl,  unless  be  shall  be 
■atiafled,  from  personal  knowledee,  that  such 
peraon  Is  of  lawful  age,  and  is  a  bona  flde  res- 
tdenl  of  his  disttict.  It  also  requires  eveir 
assessor,  wi'hin  ten  days  after  completing  his 
assessmeni  list,  to  post  tbe  same  as  prescribed 
by  the  Act.  and  lo  give  notice  that  be  will  at~ 
lend,  at  the  place,  day  and  hours  therein  speci- 
fied, to  correct  any  errors  In  his  assessment, 
and  for  the  purpose  of  assessing  any  person 
who  may  have  been  omitted.  He  shall  at  the 
same  time  give  notice  thai  any  person  desiring 
to  be  assessed  must  apply  In  pci-eon  before  him, 
at  the  lime  and  place  mentloued  in  said  notices, 
and  prove  his  right  lo  be  assessed  bv  the  oath 
or  alBrmation  of  some  respectable  ifrecholder 
of  tbe  county  that  he  (the  applicant)  la  the  iden 
Ileal  person  he  represents  blmself  to  be,  and 
known  U>  said  freeholder  personally  lo  be  such; 
that  he  ia  twenty-one  years  of  age;  and  (bat  he 
is  a  bona  fide  resident  In  the  hundred  and 
county  of  Ihe  assessor,  and  !□  tbe  Stale  of  Dela- 
ware. If  the  assessor  cannot  complete  thecor- 
lecilon  of  his  assessment  on  the  day  named  la 
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aald  notices,  he  may  adjourn  as  pre»cribed  in 
the  Act  In  case  of  inability,  from  any  reawn, 
to  attend  at  tbe  time  specifled  In  hts  notices,  h* 
shall  appoint  some  other  day,  and  give  notice 
thereof  in  the  same  manner  as  aforesaid.  Tbe 
Act  then,  by  express  provisions,  imposes  severa 
penalties  upon  tbe  assessor  for  the  refusal  or 
omission  to  place  upon  the  assessment  the  name 
of  any  person  who  appears  and  makes  proof, 
in  the  prescribed  manner,  of  his  rigtit  to  be 
placed  tbereoD.  It  also  imposes  penalties  upon 
tbe  assessor  for  knowingly  placinz  upon  Ihe 

any  person  not  at  the  lime  resident  in  tbe  hun- 
dred or  assessment  district,  and  also  upon  any 
person  who  shall  procure  or  cause  to  be  plac^ 
upon  the  assessment  in  anv  hundred  or  assess- 
ment district  tbe  name  of  any  person  notion- 
tilled  to  be  aaaessed  in  said  hutidred  or  district, 
or  shall  knowingly  procure  or  cause  to  be 
placed  thereon  any  flctilioue  or  fraudulent 
name.  It  further  provides  "that  It  shall  not  b» 
lawful  for  the  levy  court  In  either  of  the  coun- 
ties of  this  Blate,  or  any  member  thereof,  to 
take  from  the  assessment  returned  lo  the  said 
levy  court  by  any  assessor  tbe  name  of  any 

Srson  appearing  thereon;  nor  shall  it  t>e  law- 
I  for  suc^  levy  court,  or  any  member  iht-re- 
of,  to  add  to  any  assessment  returned  as  afore- 
said the  name  of  any  person,  unless  upon  the 
personal  application  of  sucb  person,  and  upon 
proof  othis  rigbt  to  be  assessed  "  (§  B),  in  tbe 
manner  already  stated;  and  for  ibe  violation  of 
this  provision  a  severe  penalty  is  also  imposed. 
The  Acl  further  provides,  in  section  fl  thereof, 
"that  it  shall  not  be  lawful  for  anv  assessor  or 
any  levy  court,  upon  the  persocal  applicalion 
of  anyone,  or  otherwise,  to  place  upon  tbe  as- 
ses."meat  in  any  hundred  the  name  ot  any  per- 
son who,  having  failed  to  pay  the  county  tax 
assessed  against  him  or  her  for  .the  preceding 
year,  was  returned  sod  allowed  as  a  delinquent, 
until  after  tbe  expiration  of  the  twelve  months 
from  tbe  time  such  allowance  as  delinquent 
wns  made  by  the  levy  court," 

It  is  clear,  beyond  queslion,  that  the  object 
of  this  Act  was,  through  very  specific  provis- 
ions, enforced  by  positive  penalties,  to  secure 
an  accurate  assessment,  by  excluding  there- 
from, in  tbe  first  instance,  so  far  as  Ihe  atsess- 
ors  could  delect  ttiem,  and  do  so,  all  fictitious 
names,  as  well  as  the  names  ot  those  who  were 
disqualified  for  assessment  for  want  of  Ibe  pre- 
sciitied  age  or  residence.  But  it  wns  manifest 
thai,  to  make  tbe  assessment  accurate,  for  tbe 

[lurpose  of  preventing  a  needless  dedcit,  the 
isLi  must  he  purged,  not  only  of  these  flcli- 
lious  names  which  had  escaped  the  vigilance  of 
the  assessors,  and  could  subsequently  be  dla- 
covered  by  the  collectors,  but  also  of  thenamea 
of  all  those  whose  ini  tbe  collector  should  find 
could  noi  be  efleclually  collected,  eveu  by 
means  of  legal  process;  m  short,  of  those  who 
should  be  asceriained  lo  be  unproductive  as 
taxablcs.  An  Act  auxiliary  and  bUpplementHrr 
to  said  chapter  871  was  therefore  needful. 
Accordingly,  on  the  day  next  after  the  enact- 
ment of  said  chapter  371,  Ihe  General  As.<iem- 
bly  passed  an  Act  cnlitlcd  "An  Act  in  Itelutlon 
to  tbe  Collection  of  Taxes  In  This  Stale,"  being 
chapter  873,  voL  14,  aforesaid.  Tbe  provis- 
,  ions  of  thU  Slatuteare  substantially  as  foDowai 
Section  1  malcealtthelmperaUveduty  of  everj 
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dajs  after  lie  slialt  bave  received  liis  duplicate 
list  (in  April  of  every  year),  lo  give  public  no- 
lire,  fa  ilie  manner  prescribed  in  the  Act,  stat- 
ing in  sucb  nutlce  bis  place  of  residence  or  of 

biistnei's,  and  bis  TeadiceHs  to  receive  taica. 
They  make  il  also  bla  duty,  in  the  month  of 
Janunry  in  each  year,  again  to  give  public  no- 
tice, as  aforesoid,  of  at  lea^t  ten  Aaya,  vlilcb 
)sst-men1iooed  Dotic«  "sball  stale  the  times  and 
pJAces  at  which  such  collector  will  attend  for 
tbe  purpose  of  Rcctving  taxes  then  due  and  un- 
paid; and  it  shall  be  tbe  duty  of  tbe  levy  court 
In  every  couoty,  upon  proof  Iwing  made  to 
them  by  tbe  afUdavIt  of  tbe  collector,  verifled 
by  his  oatb  or  afflrmutlon,  and  filed  In  tbe  of- 
fice of  tbe  clerk  of  Ihe  peace  for  tbe  respective 
county,  setting  foTlh  Ibat  be  baa  given  notice 
es  required  by  tbis  section,  and  that, In  accord- 
ance with  tbe  notice  last  above  menlloned,  be 
did  alleud  at  the  times  and  places  designatrd  In 
such  notice  for  the  reception  of  taxes,  and  did 
remain  fur  the  space  of  at  least  five  bours  in 
each  day,  and  for  the  period  of  at  least  three 
days,  in  attendance,  for  the  purpose  of  collec- 
tion of  taxes  aforesaid,  lo  allow  said  collector, 
as  delioquencies,  tbe  taxes  uncollected  by  bim; 
and  tlie  names  of  such  delinouents-  sball  be 
dropped  from  the  assessinent  list  by  tbe  levy 
court,  and  shall  not  be  placed  thereon  again 
for  a  period  of  Inelve  months  from  end  after 
Uie  date  of  sucb  allowance."  Section  1  also 
declares  that  these  provisions  sball  apply  to 
pei'Bons  asseesed  and  liable  to  pay  poll-tax. 
Bcction  2  provides  "that  the  noliccs  required 
to  be  given  in  section  1  of  Ibis  Act  bv  tbe  col- 
lector aforesaid  sball  be  deemed  bdcI  taken  to 
be  siilTicient  demaud  upon  taxablcsfor  the  pay- 
ment of  taxes  HlRoding  against  Ibem  on  the  col- 
lector's duplicate  of  Itie  several  bundreds  and 
collectiou  disltictsof  this  Slater  Suchnoiiccs, 
given  OS  aforesaid,  sbsll  tie  considered  a  per- 
lormsoce  and  full  dischar^of  the  duly  of  the 
collectors  aforesaid  to  make  demand  for  taxes; 
Bod  tbey  siiall  not  be  required  Lberenfter  lo 
make  further  demand  on  any  taxable  for  ssid 
taxes  as  a  coudiiion  precedent  to  the  employ- 
ment of  legal  process  as  now  provided  by  law 
for  tbe  collection  of  taxes."  Section  8  makes 
it  tbe  dut>  of  the  collector  to  give  receipt  for 
taxes  received,  and,  in  addition  to  bis  iiignature, 
lo  make  the  impiession  of  the  seal  (for  which 
il  makes  provision)  of  the  hundred  or  collec- 
tion district  of  which  he  Is  collector  upon  all 
receipts  given  by  him  for  county  taxes.  Sec- 
tions 4  and  S  impose penalllea  upon  Ihe  collec- 
tor lor  using,  or  permitting  (be  unlawful  use 
of,  said  seal,  and  upon  all  others  for  counter- 
feiting said  seal,  or  panieipoling  in  the  fraud- 
uleut  use  of  the  same.  The  salient  feature  of 
this  Act  Is  the  mandatory  provision  thai  the 
levy  court,  upon  the  return  of  the  collector's 
delinquent  list,  as  provided  by  section  10.  chap. 
13,  Amend.  Code,  and  upon  the  evidence  of 
bis  Blhdavil  made  and  fliea  as  prescribed  in  sec- 
tion 1  of  the  Act,  sball  allow  said  collector  aa 
delinquencies  the  taxes  uncollected  by  him; 
and  thai  the  names  of  such  delinquents  shall 
be  dropped  from  the  assessment  lists  by  tbe  levy 
court,  and  shall  not  be  placed  thereon  again 
for  a  period  of  twelve  montha  from  and  t&ter 
the  date  of  such  allowance 
«L.R.  A. 


Prior  to  the  enactment  of  chapter  8TO,  none 
but  tbe  names  of  delinquents  who  were  dead 
or  bad  removed  from  tbe  State  were  permitted 
by  law  to  be  struck  from  the  assessment  list. 
All  others  were  required  to  be  retained  thereon, 
and  to  be  entered  on  the  collector's  duplicate 
for  the  next  ensuing  year.  By  tbe  require- 
ments of  tbe  foregoing  provision  of  said  chap- 
ter, therefore,  in  addition  to  the  names  of  the 
dead,  and  of  Ibe  removed  from  tbe  State,  the 
names  of  tbeflclillous  wbicb  have  been  errone- 
ously assessed  by  tbe  assessors  or  the  levy 
court,  M  well  as  of  those  whose  taxes  shall  bo 
found  uncollectible  by  legnl  process,  shall, 
when  returned  as  delinquents  by  the  collector, 
be  dropped  from  the  aaressment,  and  shall  not 
be  placed  tbereon  for  tbe  next  ensuing  year. 
Tbe  collector  is  thus  made  an  efficient  BuxniBT7 
in  purging  the  lists  of  unproductive  taxables, 
and  securipg  an  accurateasscssmeot,  thuspre- 


ventlng  a  defldt  for  Ibe  next  ensuing  year. 
Through  the  operation  of  section  1  of  ehspter 
872.  and  of  the  penal  provisions  of  section  9, 
cbap.  871,  tbe  collector's  return  is  made  im- 
peratively binding  upon  tbe  assessors  and  tba 
levy  court.  Each  Act  is  therefore  manifestly 
designed  to  operate  In  connection  with  tbe 
other  as  a  component  part  of  tbe  pre-existing 


le  system,  and  as  amendatory  o 


Ibe  agent  of  the  Legislature  iu  Us 
exercise  of  the  taxing  power;  to  ascertain  and 
determine  Anally  andconeluslvely,  in  the  mode 
prescribed  by  law,  whether  or  not  those  whom 
be  shall  return  as  delinquents  will  be  produc- 
tive taiablea  for  the  next  ensuing  year. 

In  addition  to  tbe  foregoing,  there  are  other 
important  provisions  or  the  Acts  of  1873. 
Tbev  define  wiib  greater  precision  the  dut  ea 
of  tne  couoly  revenue  officials,  and  prescribe 
specifically  what  shall  be  a  performance  and 
full  discharge  of  duly  In  certain  respects.  In 
so  doing,  tbey  relieve  public  functionaries  from 
embarrassiog  uncertnlnty  as  to  their  duty,  and 
from  barassiog  anxieties  as  to  their  liability, 
wbicb  are  uoiust  to  tbe  officer,  and  detrimen- 
tal to  the  public  service.  At  tbe  same  lime, 
tbey  afford  the  individual  citizen  due  notice, 
and  ample  oppoitunily  to  become  assessed  and 
to  pay  his  tax,  if  be  exercise  reasonable  dili- 
gence, and  take  care  to  see  Ibat  the  obligations 
and  the  penalties  which  the  taw  imposes  are 
enforced  against  those  officials  who  presume  to 
violHte  those  provisions  wbicb  Ihe  Legislaiure 
has  enacted  for  tbe  vindication  of  his  rights, 
and  the  promotion  of  the  public  welfare. 

Further  analysis  of  these  Acis  is  needless. 
They  speak  for  themselves.  There  is  no  am- 
biguity in  their  language,  and  no  room  for 
doubt  as  to  their  design.  Everywhere  through- 
out tbem  there  is  apparent,  in  the  natural 
meaning  of  their  phraseology,  and  in  tbe  plain 
import  of  their  provisions,  a  dominating  pur- 
pose so  to  amend  the  revenue  system  as  to  pro- 
vide for  the  assessment  and  collection  of  county 
taxes  With  greater  exactuess  and  regularity, 
and  to  define  the  duties  and  liabilities  of  the 
revenue  officials  with  greater  precision  and  cer- 
tainty. Tlilspurposc  18  indicated  in  iheirtiilee, 
is  Implied  in  their  reference  only  to  the  officers 
exclusively  Intrusted  with  duties  pertafning  to 
.  revenue  sind  is  diaclosed  ibrough  tlielr  eaaea- 
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tial  sod  luseparaMe  coDDectfon  with  tbe  entin 
Code  of  coudIj  revenue  legUlstlon,  of  nbicb, 
for  Ibelr  own  effectual  operation,  tbey  rauai 
necexsaril;  form  s  conelltuent  part.  Hence,  ii 
-cannot  be  maintained  ttat  tbey  ore  primarily 
•  regulation  of  the  suffnt^,  and  secondarily 
«Dl7  a  regalaiion  of  taxation.  For,  if  tbis  be 
true.  Ibeu  it  cna;  be  maintained  wttb  equal 
KtBOB  that  tbe  entire  count;  aagessment  and 
«oltect!on  STBtem,  since  it  in  necesKarlly  em< 
plojed  for  Ihe  qiialiQcatlon  of  voters  Ihrougii 
the  payment  of  a  county  (ax,  la  therefore  pH- 
nAnly  intended  and  established  to  regulate  tbe 
auBlificatioD  for  voting,  rather  tban  to  prov[d< 
lor  the  collection  of  revenue.  The  mere  state 
ment  of  thia  propoKjKon  U  BufBcient  for  its 
refutation.  Accordingly,  tbe  roncluBion  Is  It- 
resistible  that  in  their  primary  purpose  and  de- 
wen  the  provlBlons  drawn  fn  queetion  by  Ihe 
plaiDiilTs  case  are  intended  as  an  exercise  of  the 
taxing  power  by  tbe  Legislature  with  tbe  view 
of  Improving  the  efficiency  of  tbe  county  rev- 
«niie  system.  Whether  or  not  it  is  tbe  wisest 
wid  most  eflectlve  plan  for  accompllsbinii:  this 
result  which  could  be  devised  Is  immaterial  tc 
the  question  of  their  constitutional  TaHdity. 
Tbey  have  been  adopted  at  a  means  for  effect- 
In^  tbls  result,  which  appeared  to  the  le^sli 
tire  Judgment,  as  we  rnuxt  presume,  to  be  the 
moat  suitable  and  most  efFeclual  for  its 

Slistament.  Being  bo,  the  said  provtslor 
e  pr:?sumed  to  be  valid,  and  of  binding  force, 
nntil  their  enactment  shall  be  shown  to  have 
been.  In  constitutional  contemplation,  unwar- 
Tsuted  and  prohibited.  Cooley,  Const  Llm. 
168,  and  cases  there  cited. 

We  now  come  to  the  second  general  Inquiry, 
'whether  or  not,  if  the  said  prnvislons  be  con- 
sidered as  primarily  a  revenue  regulation,  they 
«i«  a  legitimate  exerdee  ot  the  true  fimction 
of  taxanoD,  that  Is  to  Bay,  in  accord  with  its 
«wential  characteristlcB  and  purpose,  and  not 
Id  conflict  wttb  those  liraitalions  upon  It  which 
have  been  held  by  courts  of  high  authority 
elsewiiere  to  inhere  in  tbe  very  nature  of  the 
power  of  taxation  itself,  and  to  be  equally  im- 
perative whether  declared  In  written  constitu- 
tlana  or  not  Cooley,  Tain,  41;  Brewfr  Brick 
Go.  v.  Breteer.  62  Me.  82:  Slate  v.  Emdingtmi 
Ttep.  86  N.  J.  L.  68;  S/iarpl-tt  v.  PhiladelpMa. 
21  Pa.  168;  Hammett  v.  P/iiladelphia.  85  Pa. 
1^1;  Be  WasAington  ATxnve,  69  Pa,  808,  864; 
Knoallon  v.  Hoek  Oounlt/,  9  Wis.  410. 

Taxes  are  defined  to  be,  to  use  the  language 
of  Jvdge  Coolev,  "burdens  or  charges  imposed 
by  the  legislative  power  upon  penons  or  prop- 
«ity  to  raise  mon^  for  public  purposes.  The 
power  to  tax  reata  upon  necessily,  and  is  Inher- 
ent in  every  ioverelenty.  Tbe  Legislature  of 
erery  free  Stale  will  postess  it  under  the  gen- 
eral grant  of  legislative  power,  whether  panlc- 
nlarly  specified  in  tbe  Constitution  among  the 
powers  to  be  exercised  by  It  or  not."  Cootey, 
Const.  Llm.  479. 

(^itf  Jiatiea  Marsha]!  has  said  of  this  power : 
"  Tbe  power  of  taxing  tbe  people  and  Iheir 
property  la  eoBratlal  to  the  very  existence  of 

__ .  '-d  mavbelegilimately  eiereised 

>  which  It  u  applicable  to  the 
o  which  the  government  may 
tibooae  to  carry  it  .  .  .  The  people  of  a  State, 
tberafore,  give  to  thdr  Kovemment  a  right  of 
tazlnff  tbemtalvM  and  tbdr  propeity;  and,  aa 
flL.R.A. 


tbe  exigencies  of  goTerament  cannot  be  Hmtt- 

ed,  they  prescribe  no  limits  to  the  exercise  at 
this  right,  Fcsting  confidently  on  the  interest  of 
the  legislator,  and  on  tbe  Influence  of  tbe  con- 
thelr  representative,  to  euard  them 


against iisabuae."  MeGiilloekY.  Maryland,!! 
U.  8.  4  Wheat,  438  [4  L.  ed.  608], 

Jiidr/e  Cooley  conttouea:  "Having  thus  In- 
dicated tbe  extent  of  the  taxing  power,  it  Is 
necessary  lo  add  Ibat  certain  elemenls  are  es- 
sential In  all  taxation,  and  that  it  will  not  fol- 
low, sa  of  course,  because  the  power  Is  so  vast, 
that  evprvtbing  which  may  be  done  under  pre- 
tonse  of  its  exercise  will  leave  the  citizen  with- 
out redress,  even  though  there  be  no  conflict 
with  express  coustilutlonal  inbibilions.  Svciy- 
thing  that  may  be  done  under  the  name  of  tax- 
ation Is  not  necetearlly  a  tax;  and  It  may  happen 
that  an  oppressive  burden  imposed  by  tbe  gov> 
emment,  when  it  comes  to  be  careftdly  scrutl- 
nlEed,  will  proce.  Instead  of  a  tax,  to  be  an 
unlawful  conflscation  of  property,  unwarranted 
by  any  principle  of  constitutional  government. 
In  Ihe  first  place,  taxnlion  having  tor  its  only 
legitimate  object  tbe  raising  of  money  for  pub- 
lic purposes,  and  the  proper  needs  of  govern- 
ment, the  exaction  of  moneys  from  Ihe  citizens 
for  other  purposes  is  not  a  proper  exercise  of 
this  power,  and  must  therefore  be  noauthor- 
ized."     Cooley,  Const  Lim,  487. 

"In  the  second  place,  it  is  of  tbe  very  essence 
of  taxation  that  It  be  levied  with  eqiinlity  jtnd 
uniformity,  and,  to  tbls  end,  that  there  should 
be  some  system  of  apportionment  Where  th9 
burden  Is  common,  there  should  be  common 
contribution  lo  dlsrharge  It,"    Id.  4BS, 

"But  to  render  taxation  uniform  In  any 
case,  two  things  are  essential.  Tbe  first  of ' 
these  Is  that  each  taxing  district  should  confine 
itself  to  tbe  o))Ject8  of  taxation  within  its  lim- 
its."    Id.  49B. 

Tbe  second  essential  Is  that  apportionment 
of  taxes  sbould  reach  all  tbeobjectsof  taxation 
within  the  district.  Of  the  correctness  of  this 
as  a  principle  tliere  can  be  little  doubt,  though 
there  may  eomelimes  be  difficulty  in  determin- 
ing whether  in  practice  it  has  been  applied  or 
A.     Id.  501. 

"Absolute  equality  and  strictiustlce  are  un- 
attainable in  tax  proceedings.  The  Irfgislature 
must  be  left  to  decide  for  Itself  bow  nearly  It 
is  possible  to  approximate  so  desirable  a  reanlt. 
.  .  .  Tbe  Legislature  must  also,  except  when 
an  unbending  rule  has  been  prescribed  for  it 
by  the  Conslitution,  have  power  to  select,  in 
Its  discretion,  tbe  subjects  of  taxation.  Tbe 
rule  of  uniformltv  requires  an  apportionment 
among  all  the  sufijects  of  Iflxation  within  the 
dialricts.  but  It  does  not  require  that  everything 
which  the  Legislature  might  make  taxable  shall 
bemad>soln  fact  Many  exemptinnsare  usual- 
ly made  from  taxation, from  reasons  the  cogency 
of  which  Is  at  once  apparent."    Id.  G18,  G14. 

"  The  constitutional  requirement  of  equality 
and  uniformity  only  extends  to  such  objects  of 
taxation  as  the  Legislature  shall  determine  lo 
be  woperty  subjert  to  tbe  burden.  The  power 
to  netermine  the  persons  and  tbe  oblects  to  b« 
taxed  ia  trusted  exclusively  to  the  legislative 
department;  but  over  all  those  objects  the  bur- 
den must  be  spread,  or  It  will  be  unequal  end 
unlawful  as  to  such  as  are  selected  to  make  thB 
payment"    Id.  61& 
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"  It  is,  moreover,  essenlial  to  valid  taxation 
Ibat  tlic  lasing  ofBceta  be  able  to  sbow  lef^Bla- 
tive  BUtliorjtj  for  the  burdeo  thef  asaume  to 
impose  in  every  Instance.  Taxes  can  only  be 
voted  by  people's  represeotollves."    Id,  517. 

The  foregoing  extracts  from  Judge  Cooler's 
valuuble  trealise  on  Constitutional  Limltatioca, 
preseDt  clearly,  com prebeosively  and  Bucoi nelly 
the  leading  principles  illustrating  tiiB  nature 
end  exteat  of  the  power  of  taxBlioii,  and  ttie 
limilalioDB  upon  its  exercise  loherent  in  the 
nature  tliereoiE,  which  have  been  approved  by 
courts  and  text-writers  of  acknonledged  author- 
ity. Without  being  understood  eitherto  define 
or  to  declare  io  nbat  exteot.  in  all  cases,  snid 
principles  shall,  in  all  respects,  be  applicable 
and  auiborliative  in  this  State,  it  Is  neverthe- 
less proper  to  consider  wbelher  the  said  provis- 
ions which  are  complained  of  in  this  case  ate 
Dot.  so  Far  as  they  aSecl  the  plaiotifT,  in  ac- 
cord, instead  of  in  conflict,  witb  said  princi- 
ples. 

By  secUon  1,  art.  2,  of  the  Constitution  of 
Delaware,  the  legislntive  power  of  this  State  is 
vested  in  the  General  Assembly.  There  being 
DO  express  grant  of  the  power  of  taxation,  it 
pasned  to  tlie  General  Assembly,  under  the 
(Tencral  grant  of  legislative  power,  as  an  attii- 
Dule  of  sovereignty  esecnlial  In  the  existence 
of  the  government,  and  indispensable  to  tlie 
promotion  of  the  general  welfare.  Excepting 
the  provisions  of  section  14,  art.  3,  of  the  Con- 
Elitutionof  this  State,  respecting  the  mode  of 
framing  and  passing  bills  for  tbe  raising  of 
revenue,  there  is  no  express  limitation  therein 
upon  tbe  exercise  by  the  Leglsialureof  tbe  tax- 
ing power.  Unless,  therefore,  some  clearly 
'  Implied  restriction  be  found,  inherent  in  llie 
nature  ol  taxation  itself,  or  in  some  express 
conslilutional  provision,  the  statutory  provis- 
ions in  question  must  be  sustained  as  a  volid 
exercise  of  tbe  taxing  power.  It  has  not  been 
■liown  that  they  were  enacted  for  other  than  a 

Kul'lic  purpose.  Nor  does  it  appear  anywhere 
1  tile  case  before  us  that  they  impose  any  fis(^ 
burdens  upon  the  plniotiQ,  and  are  for  Ibat 
reason  not  uniform  and  eqiiaT.  As  a  matter  of 
fact,  iosicnd  of  imposing  taxation  upon  him  for 
the  year  1886,  they  demonstmle  that  he  is  in- 
capable of  paying  a  tax.  Instead  of  discrim- 
inating arbitrarily  and  unequnllj,  by  making 
him  bear  [be  burdens  of  others  belonging  to 
bis  own  poll  class  of  taiables,  the  truth  is  tlmt 
the  non-delinquent  taxnbles  were  obliged  in 
1886  to  Iwar  the  extra  taxation  necessary  to 
make  good  bis  delinquency  in  1685.  The  lat- 
ter mi^iit  justly  urge  the  unequal  effect  of  the 
operation  of  said  provisions,  were  it  not  for  the 
fi^ct  that,  owing  to  his  inability  to  pay  any  tax 
(which  must  be  presomed  from  the  return  of 
the  collector),  his  exclusion  frcm  KFBes.«ment,  in 
reality,  neither  increased  nor  diminished  Ibeir 
Qctital  burdens  thereafter. 

But,  even  if  it  were  otherwise,  and  the  non- 
delinquents,  by  operation  of  the  said  provis- 
ions, could  rightfully  complain  that  thereby 
the  non-U sseGsntent  oi  the  plaintiff  because  de- 
linquent imposed  his  share  of  taxation  upon 
them  without  dueprocessof  law,  yet  the  plain- 
tiff cannot  in  this  ease  avail  himt^elf  of  their 
cause  of  action.     He  has  sued  in  the  case  be- 
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.  and  not  because  be  is  wronged  by  aa 
uai  burden  of  taxation.  He  cannot  suc- 
illy  urge  Ibat  which  Is  not  an  Injury  to 
bimseif  as  a  ground  for  Invalidating  these  stat- 
utory provisions.  He  does  not  complain  oa 
that  ground,  nor  is  he  In  a  situation  tu  so  com- 
plain as  being  one  who  baa  been  obliged  to  pay 
an  unequal  tax.  It  Is  well  settled  that  tbe 
courtH  will  never  pronounce  a  statute  unconsti- 
tutional because  it  may  Impair  the  right  of 
others  not  complaining.  A  statute  is  assumed 
to  be  valid  until  someone  complains  whose 
right  it  invades.  Antoni  t.  Wright,  22  QratL 
857;  Cooley,  Const.  Lim.  lU. 

As  was  said  by  thia  court,  upon  this  very 
point,  in  Coyle  v.  CommiMicner*  (1834,  not  yet 
published):  "It  will  be  time  enough  to  con- 
sider this  question,  and  the  rights  of  the  parlies 
that  may  be  affected  thereby,  when  it  shall  be 

E  resented  for  our  consideration  trf  parties  ca  pa- 
le of  makiog  it,  and  having  an  interest  in 
its  delerminatlon.    No  such  parties  are  befor* 

As  heretofore  stated,  tbe  prlmarr  purpose  of 
the  enactment  of  said  provisions  of  tbe  Acts  of 
187S  was  to  secure  a  more  reliable  assessment, 
by  excluding  therefrom  all  unproductive  ta\a- 
bii£,  in  order  to  prevent  a  constantly  recurring 
annual  deficit.  It  Is  a  well-settled  rule  of  con- 
stitutional construclton  that  wben  a  Constitu- 
tion gives  n  general  power,  or  enjoins  a  duty, 
it  also  gives,  by  implication,  every  particular 
power  necessary  for  the  exercise  of  the  one  or 
the  performance  of  tbe  other.  Therefore,  the 
power  to  raise  by  taxation  sufQcicnt  revenue 
for  tbe  needs  of  government  necessarily  in- 
cludes the  power  to  make  reasonable  provision 
for  preventing  a  deficit.  This,  as  has  been 
shown,  was  tlie  object  of  the  Legislature  in  the 
enactment  of  (be  provisions  complained  of  by 
the  plainllfl.  In  its  judgment,  they  ner« 
deemed  necessary  and  appropriate  to  tbe  object 
in  view.  For  this  purpose,  they  have,  in  effect, 
made  the  collector  In  each  hundred  and  collec- 
tion district  the  sole  and  final  Judge  of  tbe  in- 
capacity for  tbe  payment  of  a  tax  (and  conse- 
quently of  his  unproductiveness  as  a  taxable  for 
the  next  ensuing  year)  of  anyone  whom  the 
collector  shall  return  as  a  delinquent  In  any 
year.  He  has  been  selected  by  the  Legislnlure. 
in  the  exerciae  of  tbe  taxing  power,  asiisaaent, 
for  Ibis  duty,  because,  as  must  be  presumed, 
be  is  the  most  suitable  revenue  ofllcial  for  the 
purpose.  Being  charged  by  law  with  the  src- 
cifll  duly  of  cotlectiog  taxes,  and  employing 
legal  proress  in  that  behalf,  and  being  nisd  un- 
der tbe  obligations  of  his  ofllcisl  bond  to  fully 
disebarge  his  duty,  lie  is,  presumahlv,  in  the 
legislntive  judgment,  tbe  revenue  olllcisl  best 
qualified  and  most  iikcly  to  discover  the  pro 
diutiveness  or  unproductiveness  of  the  tnx^iblea 
on  his  annual  duplicate.  Daving  given  lond, 
and  being  liable  civilly  ond  nlso  criminally  for 
corrupt  and  malicious  conduct  iu  bis  o0lce,  ha 
cannot  reasonably  be  said  to  t>e  an  irresponsi' 
hie  ofllccr.  Nor  is  It  true,  as  was  contended 
for  tbe  plHintiff  at  the  argument,  that  the  col- 
lector is  clothed,  under  the  provisions  of  the 
Legislation  of  1873.  with  authority,  arbitrarily, 
and  at  his  mere  will  and  pleasure,  to  decide 
what  poll  laxables  shall,  and  what  poll  taxa- 
hies  shall  not,  pay  tax  for  tbe  ensuing  year, 
and  with  anrestrained  power  of  choice  at  to 
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wbom  be  wtl)  return  at  delioqiienL  Uodertbe 
proTUiou  of  KCtions  11-14,  cbap.  13,  Amend. 
tk>de.  It  ia  made  tbe  imperative  duljof  thecol- 
lectoi  to  sell  Lbe  persoDiJ  aod  real  property  of 
every  taxable  who  shall  fail  to  pa;  bta  tax  to 
the  ccllector  after  ten  days'  demand,  in  order 
to  enforce  payment  tbereof;  and  Cor  tbe  aeme 
purpose,  tn  case  besbail  not  fiodBufflcieat  prop- 
erty, he  ii  autborized  b;  aeclion  15  of  aaid  chap- 
ter 13  to  take  aod  Imprison  tbe  body  of  every 
mch  taxable. 

Again,  under  tbe  provialona  of  aectton  10  of 
nid  chapter  13,  the  collector  ia  also  imperative- 
ly required,  "on  the  first  Tuesday  of  March 
next  after  the  date  of  bis  warrant.  U>  render  to 
the  levy  court  k  true  account  of  all  tales  it  was 
tiia  duty  to  collect,  and  of  alt  paymenis  made, 
and  of  all  delinqueDts."  These  provisionB  nera 
not  repealed  nor  alter«d  by  the  Lefcislation  of 
1878,  but,  on  the  contrary,  nere  reco^Ized  by 
it  BB  of  coDiinutog  force  and  oblifjaiion.  Ac' 
cordingly,  the  provisions  of  1878  must  be  con- 
strued in  conncclioD  with  Ihem.  Tbia  being 
•0,  the  absolute  duty  is  imposed  by  law  upon 
tbe  collector  io  collect  from  all  alike,  without 
favor  or  discrimination,  and  to  return  all  as  de' 
linquents  and  unproductive  t a lablea  wboeetaz 
cannot  he  collected  on  demand,  or  by  le^al 
process.  If  the  collector  shall  act  arbitrarilv 
and  corruptJy,  and  diarefnrd  hia  duty,  be  will 
do  so  in  direct  violation  of  said  statutory  pro- 
Tikiona,  and  of  the  meaning  and  purpose  of  tbe 
Legislation  of  1878,  He  wo\ild  therefore  act 
not  by  authority  of,  but  contraty  to,  iLe  law. 
While  this  will  be  a  pwd  reason  for  the  pun- 
Isbmeot  of  the  ottendmK  colltctor,  ^et  it  ia  not 
recognized  by  the  courts  as  a  sufficient  ground 


hauat  legal  process,  wheresoever  eCectual,  in 
tbe  effort  to  collect  tbe  tax  of  the  citizen,  before 
be  shall  return  bim  to  the  levy  court  as  a  de- 
Utiquent  or  unproductive  taxable.  Tliia  fa  tbe 
dutv  which  be  owea  to  the  public  under  tbe 
mandates  of  the  law,  and  tbe  obll^liona  of  bis 
bond.  He  al^o  owes  to  tbe  individual  citizen 
the  duty  of  giving  the  two  several  notices  pre 
sciibed  by  section  1  of  aald  chapter  872,  vol. 
14,  and  lbe  opportunity,  in  accordance  there- 
Tvilb,  to  pay  bis  tax.  Upon  tbe  discharge  of 
these  several  duties,  he  shall  make  bis  said  re- 
turn to  Ihe  levy  court,  and  tbe  same  shall  be 
conclusive  that  tbe  delinquent,  in  legislative 
coutemplalion,  will  be  unproductive  as  a  taxa- 
ble [or  the  next  ensuing  year,  and  accordingly 
bia  name  shall  be  excluded  from  lbe  oasf'ssnient 
list  for  tbai  year.  It  is  necessary  that  Ibla  re- 
turn shall  be  concluaive  of  this  fact,  in  order  to 
exclude  him  from  tbe  assessment  list,  and  so 
prevent  a  deficit,  in  fulfillment  of  tbe  purpose 
of  tbe  Statute.  Unlesssuchfact  tw  ascertained 
during  March  of  any  year,  it  would  become 
impusaible  to  complete  the  aaseaamenl,  and  have 
tbe  duplicate  and  warrant  In  the  bands  of  the 
collector  in  April  of  such  year,  ae  prescribed 
by  law.  Consequently,  unless  this  fact  can 
const Itutionally  be  aacerlained  in  tbe  mode  and 
■I  the  lime  prescribed,  the  provisions  of  tbe  Act 
would  be  nu^lory,  and  their  primary  purpose 
frtutrated.  Hence,  this  mode  of  ascertainment 
of  a  fact  easeDtlal  to  the  Indlspenaable  ooltec- 
BURA. 


tlon  of  public  revenue  with  regularity  and  cer- 
tainty is  necesaajy  to  the  proper  eiecuiion  of 
the  taxing  power,  and  is  an  appropriate  and 
legiiimate  exercise  thereof  by  the  General  As- 

"^  tftf-ltrwrinl/nT,     lit'*/    Til    TT    a 


Tbe  delinquent  cannot  complain  that  be  baa 
had  no  "day  in  court,"  and  no  oppoitunin  to 
disprove  tbe  fact  conclusively  estabiisbed  by 
tbe  return.  In  contemplation  of  law,  he  bas 
received  notice  to  appear,  through  tbe  notices 

Siven  by  the  collector  at  the  precise  time  speci- 
ed  for  the  giving  thereof  in  said  section  1  of 
chapter  873.  Thereby  he  baa  hlfi  opportunity 
to  snow  his  capacity  as  a  taxable  for  Ihe  next 
ensuing  year  by  appearinir  in  accordance  with 
said  notices,  and  paying  hia  tax  to  the  collector. 
Not  having  done  so,  be  ia  legally  concluded  by 
the  determination  and  tbe  return  of  the  col- 
lector.   Uagar  v.  Rfdamation  DitI,  tupra. 

In  tbe  present  instance  the  plaintiff  admits, 
as  tbe  record  discloses,  that  be  was  duly  as- 
sessed as  a  poll  taxable,  and  that  he  had  legal 
notice  and  opportunity  to  appear  before  tbe  col- 
lector, and  show  bis  capadtj  as  a  taxable  for 
1886,  but  that  he  did  not  do  so.  He  admit* 
that  he  had  not.  within  two  yeara  next  before 
Ihe  general  election  in  that  year,  paid  any  tax, 
and  does  not  allege  or  show  thai  he  was  abla 
or  willing  to  pay  any  tax  either  for  1835  or  18SG. 
He  admits  that  the  collector  was  in  attendance 
for  the  reception  of  his  tax,  conformably  to  his 
notices  given  as  preacribed  by  tbe  Acti  but  ho 
does  not  allege  or  show  that  tbe  collector  ever 
refused  to  receive  it,  or  deprived  him  of  a  free 
and  ample  opportunity  to  pay  it.  Nor  does  he 
allege  or  ahow  that  the  collector  bad  not  fully 
and  in  good  faith  discharged  bis  official  duty, 
and  exhausted  all  lawful  and  effective  means 
in  an  earnest  effort  to  collect  bis  tax  before  be 
returned  bim  as  adelinquent  and  unproductive 
taxable.  Bo  that  tbe  verity  of  the  statutory 
presumption  eetabliibed  bv  tbe  collector's  re- 
turn is  nowhere  Impeached  by  the  record. 

In  this  connection,  some  observationa  may 
be  made  which  seem  both  approiiriate  and  ma- 
terial U>  tbe  present  inquiry,  as  being  illustra- 
tive of  tbe  aerioua  and  not  trivial  importance 
as  well  as  of  tbe  real  necessity  of  these  legisla- 
tive provisions  for  ascerlQining  what  portion  of 
the  citizens  belongs  totbe  productive  class,  and 
what  portion  to  the  unproductive  class,  of  poll 
taxabfea,  with  a  view  to  securing  an  accurate 
asseasment.  and  thus  pievent,  through  an  exact 
and  business  like  administration  of  the  county- 
revenue  system,  an  annually  recurring  dellcfL 
As  hereinbefore  ahowo,  the  Collection  Law  of 
1873  was  enscled  tobe  auxiliary  to  tbe  Assess- 
ment Law  of  that  year,  for  the  purpose  of  ex- 
cluding from  the  assessment  lists  in  any  year, 
Ihrougb  the  inquiry  and  return  of  t lie  collector, 
all  fictitious  names,  and  also  tbe  nameu  of  all 
others  who  would  be  unproductive  taxables  in 
such  year,  which  had  been  placed  upon  tbe 
nssessnent  list  in  tbe  preceding  year  through 
tbe  error,  or  otherwise,  of  the  afsesaor  or  levy 
court.  It  was  argued  by  counsel  for  plaintiff 
that  thousands  ofpoll  taxables  are  annually  re 
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but  tbe  deduction  tberefrom  ^u  unwirraDted. 
The  fact  Uiat  thousands  of  poll  tazables  are 
anDuallr  leCurned  as  dulinqucnts  \>j  the  col- 
lectors Is  not  shown  by  the  record  ia  tbe  caae 
before  ua,  but  it  is  shown  by  the  ofBcial  records 
cf  tbe  county  revenue  officers.  Careful  exam- 
Inaliou  of  tbese  shows  that,  is  addition  to  those 
wbo  suhsequeDtlv  die,  or  remove  from  the 
State,  there  Dave  Wd. placed  upon  the  assess- 
ment list*  in  a  single  year,  in  Wilmington 
•lone,  not  only  hundreds,  but  thousands,  of 
names  of  persona  nho  never  existed,  and  also 
great  numhers  of  those  whose  taxes  cnuld  not 
Be  collected  even  by  legal  process.  That  tbou- 
sands  of  these  weie  Sctilious  names  of  persons 
who  never  existed,  is  demonstrated  by  the  dis- 
proportion which  the  BssesBinent  bears  to  Ihe 
population  as  shown  by  the  census  reports. 
That  ibousands  of  tbe  remainder  were  abso- 
lutely unproduetive  taiables.  a^Inst  whom 


flrmity  of  human  In  st  rumen  (si  i  ties,  and  the  in- 
adequacy of  even  the  present  Aasessment  Laws 
and  their  penal  provisions,  it  also  significantly 
demonstTalea  the  necessity  for,  aiid  emphasizes 
the  value  of,  the  Collection  Law  of  1878,  by 
operation  of  which  these  flagrant  faults  In  the 
aBGessmenl  lists  are  annually  corrected  through 
the  agency  of  the  colk'Ctor. 

The  con«derallon  of  the  third  general  inquiry 
is  now  reached.  It  is  contended  in  behalf  of 
the  plaintiff  that  the  provisions  of  tbe  Ada  of 
1673,  of  which  be  compialns,  bv  causing  his 
exclusion  from  the  assessment  lists  for  16^0, 
thereby  operated  to  deprive  him  of  the  oppor- 
tunity to  pay  a  county  poll-tax.  as  his  qualiflca- 
tion  fortheenjovment  of  tbe  right  of  an  elector 
■of  this  State  at  the  generalelection  In  that  year, 
and  therefore  that  these  provisions  are  uncon- 
«tltutiona!  and  void,  as  being  violative  of  sec- 
tion 1,  art.  i,  and  of  aection  8,  art.  1,  of  the 
Constitution  of  this  Stale.  Section  1,  art.  4, 
provides  that  a  citizen  of  the  age  of  twenty-two 
years  or  upwards  (and  otherwise  qualified), 
"and  havlnp.  within  two  years  next  before  the 
election,  paid  a  county  tax,  which  shall  have 
t>een  aBses-ied  at  least  six  months  before  tbe 
election,  shall  enjoy  the  right  of  an  elector." 
Section  S  of  article  1  provides  that  "all  elections 
shall  be  free  and  equal-"  It  has  been  shown 
that  said  provisions  of  Ihe  Acts  of  1878  were 
«nacted  by  the  Legislature  in  the  legitimate 
exercise  of  the  taxing  power,  and  were  ap 
proprlate  and  necessary  to  the  due  execution 
thereof,  and  were,  in  their  primary  purpose 
And  design,  a  regulation  of  tbe  collection  and 
Msessmentof  county  taxes,  and  but  incident 
«liy  and  secondarily  a  regulation  for  the  quali- 
fication of  eleclora.  The  plaintiff's  conlpnlion. 
therefore,  directly  raises  the  question.  Has  the 


authority  to  exclude  from  assessment,  in  any 
particular  year,  a  citizen  who  has  been  ascer- 
tained hy  a  mode  appropriate  and  esAnllal  to 
the  effectual  exercise  of  Ihe  taxlne  power,  to 
be.  in  tbe  legislative  judgment,  an  tinproducrive 
buable  for  that  yearT  This  is  tb«  controlling 
ouestion  In  Ihe  case  presented  by  Ihe  record. 
There  is  no  need,  upon  the  present  occasion,  of 
considering  or  declaring  the  extent  of  legl*- 
8L.Ii.A. 


lallve  power  and  discretion  beyond  the  leqnlrv- 
ments  of  this  pivotal  question.  If  It  shall  be 
decided  afflrmativelv,  the  controverted  pro- 
visions of  the  Acta  of  1878  must  be  sustained 
as  constitutional  and  valid.  The  taxing  power, 
and  also  the  privilege  of  exercising  the  elective 
francbiae.  are  boln  conferred  by  express  but 
aeparate  provisions  of  the  same  Constitution, 
— the  former  by  section  1  of  article  3,  and  the 
latter  by  said  section  1  of  article  4.  No  ex- 
press limilation  upon  tbe  laxiQ^  power  in  r»- 
spect  to  suffrage  is  found  In  that  Inatrument. 
Therefore,  if  any  restriction  upon  auoh  power 
exists,  it  must  appear  by  clear  implication 
from  some  other  express  provision  of  Iho 
Constitution.  To  ascertain  uiia,  resort  must 
be  had  to  a  proper  construction  of  tbe  entire 
Instrument.  Every  enactment  of  Ihe  State 
Legislature  is  presumed  to  be  constitutional  and 
valid  until  the  contra^  is  shown.  There  la 
no  safe  rule  for  consinijng  the  extent  or  limita- 
tion of  powers  in  a  Consnlulion  "other  Iban  ia 
given  by  tbe  language  of  the  Instrument  which 
confers  them,  taken  In  connection  with  the 
purposes  for  which  they  were  conferred."  OH' 
b(yM  V.  Offdm,  32  U.  8.  »  Wheat  188  fS  L.  ed. 
68]- 

"Butitit  not  on  slight  implication  and  vague 
conjecture  that  the  Legislature  fa  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
lis  Acts  to  be  considered  as  void.  The  opposi- 
tion tietneen  tjie  Constitution  and  the  law 
should  be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  Incompatibility  with 
each  other."  FUieher  v.  Ptek,  10  U.  8.  C 
Cranch,  67  138  [8  L.  ed.  162, 17fi]. 

If  examined  according  to  these  approved 
rules  of  conslmction,  can  it  be  aald  that  any 
restriction  upon  tbe  taxing  power,  as  exercised 
by  tbe  Legislature  In  the  present  Instance,  ap- 
pcBTB  hy  clear  tmpltFStlon  from  the  said  pro- 
visions of  article  4  relating  to  tbe  qualiflcatlona 
of  electors?  Tbe  language  of  said  article, 
"having,  'within  two  years  next  before  the 
election,  paid  a  county  tax,  which  shall  have 
been  asse^ed  at  least  aii  montha  before  the 
election,"  clearly  con  tempi  Ktes  the  necessiiy  of 
a  preceding  assessment.  The  right  to  qualify 
for  tbe  suffrage,  therefore,  ia  by  the  Constitu- 
tion Itself  made  dependent  upon  the  action  of 
the  Legislnture  In  tbe  exercising  of  the  taxing 
power.  Cnless  the  Legislalure  bas  authority 
to  prescribe  an  appropriate  and  necessary  mode 
of  ascertaining  who  will  be  unproductive  sub- 
jects of  taxation  in  any  year,  and  to  exclude 
sucb  !rom  assessment  In  that  year,  it  cannot 
successfully  raise,  with  certainty  and  regu- 
larity, adequate  revenue  for  support  of  Ihe 
government,  and  thus  fulfill  the  purpose  for 
which  it  was  vested  with  tbe  taxing  power;  for, 
it  required  to  assess  those  who  have  been  ascer- 
tained by  such  mode  to  be  unproductive  aa 
taxables,  en  annual  deficit  mnit  inevitably  re- 
sult, and  the  purpose  of  the  taxing  power  be 
thus  frustrated.  To  hold,  therefore,  that  the 
Le^slature  Is  Imperatively  required  to  assess  a 
citizen  so  found  to  be  unproductive  la  to  anert 
that  tbeexislence  of  government  is  of  subordi- 
nate importance  to  the  privilege  of  suffrage. 
Such  apropoeition  is  untenable,  as  It  is  abaurd. 
Without  organized  .government,  there  can  be 
neither  qualification  for,  nor  exerdse  of,  the 
niflrage,  nor  protection  of  life,  Uberlj  or 
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property,  nor  promotloD  of  the  general  walfare. 
WilbouC  adequate  revenue,  raised  witb  Tefi;u- 
larlty  and  certatoly,  efficient  and  stable  goyern- 
ment  cannot  successful!;  be  maintaioed.  II 
necessarily  follows  Cbat  tbe  authority  ot  the 
Legislature,  In  tbe  eiercise  of  tbe  laiini-  power, 
to  prescribe  all  appropriate  and  needful  regu- 
lallODs  for  the  seiection  aad  assestmeQl  of  those 
only  who  will  be  productive  taxable?,  Is  para- 
nouDt  to  any  alleged  right  of  the  unproduc- 
tive citizen  to  be  asiseiiaed.  When  eection  1  of 
article  2  of  the  ConBlltutlon  Tested  the  taxing 
poner  in  tbe  Oeneral  Aatembly,  and  gave  to 
tbe  Legislature  the  generslpower,  and  enjoined 
tbe  duty,  to  provide  for  tbe  raising  annually, 
with  certainty  and  regulaiity,  of  needful  rev- 
enue for  the  support  of  the  several  county  gov- 
ennncnts,  it  also  gave  by  Implinailon  every 
particular  power  necessary  for  Ibe  exercise  ot 
tbe  one,  or  the  performance  of  tbe  other. 

Thelanguage  of  the  above-quoted  proviMon 
of  arlicle  4  should  be  construea,  if  possible,  so 
fts  to  harmonize  with'  this  implication  of  the 
general  grant  of  the  taxing  power,  and  yet  be 
operative  according  to  ita  true  meaning  and 
purpose.  This  foay  be  accomplished  by  con- 
siruing  said  proviaiou  to  mean  tbat  Ibose  dti- 
KCDS  only  shall  be  qualified  for  assessment  in 
any  particular  year  wbo  have  llrst  been  ascer- 
tained, by  an  appropriate  mode  prescrllied  by 
tbe  Legislature,  to  be  capable  of  paying  a 
coun^  tax  for  said  year.  In  other  words,  it 
means  Ibat  capacity  to  pay  a  county  tax  is  tbe 
test  at  fltnesato  be  assessed,  and,  as  the  framers 
ot  said  provision  manifestly  designed,  of  tbe 
capacity  essential  to  tbe  proper  exercise  of  the 
elective  franchise.  Tbat  Ibis  was  the  view  of 
tbcae  wbo  framed  said  provision  of  arlicle  4 
admits  of  no  doubt,  as  will  be  found  by  re- 
course to  the  Dehates  In  the  Constilutional  Con- 
venlion  of  1931,  which  adopted  it.  In  Ibat 
convention,  tbe  proposition  was  made  to  abolish 
the  prerequisite  of  paying  a  tax  as  .a  quali&ca- 
tion  for  voting.  In  tbe  course  of  the  very  able 
discvudon  of  this  question,  conducted  by  Uie 
moat  eminent  constitutional  lawyers  of  the 
Stale,  the  principle  npouwblch  that  prerequisite 
fa  based  was  very  forcibly  and  plainly  slated. 
In  reference  to  this  subject.  Judge  Hall  said: 
"I  do  not  regard  tbe  tax  qualiScation  as  making 
an  invidious  distinction  between  the  poor  and 
the  rich.  If  I  did,  I  should  vote  agdnst  it. 
But  I  look  upon  the  assessment  of  a  tax  as  the 
test  of  tbe  capacity  of  a  person  to  exercise  the 
right  of  a  voter.  It  a  person  has  no  property, 
you  can,  by  our  laws,  tax  his  capacity.  It  be 
tua  neither  property  nor  capacity  to  be  taxed 
heouglrt  not  to  be  suffered  I'j  dispose  of  vour 
ri^btd.  Thetaxialhe  testofcapncily,  .  .  ."Tbe 
pnncipte  of  the  Constitution  is  Ibis:  You  shall 
not  vote  unless  you  are  taxed."  Harlier's 
DebntesDelawars  Convention  1831,  p.  IH, 

Similar  views  Ijeing  expressed  by  Mr.  Clay- 
ton and  otheiB,  the  principle  was  adopted  by 
tbe  convention,  and  imbedded  in  our  present 
Constitution.  In  view  of  this  convincing  testi- 
mony of  tbe  authors  of  our  Constitution,  and 
of  the  additional  reasons  above  slated,  it  does 
not  teem  reasonable  to  conclude  that  the  said 
language  ot  section  1,  art.  4,  can  be  recognized 
judicially  as  an  implied  inhibition  of  tbe  enact- 
tnent  by  the  Legislature  of  Uie  said  provisions 
of  the  Acts  of  It^,  as  i^nlation*  appropriate 
8L.R.A. 
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and  essential  to  the  effectual  exercise  of  th« 
taxing  power. 

Tbe  plaintlfTs  excluifoD  from  assessment  foi 
the  year  1696  as  an  unproductive  taxable,  pur- 
it  to  said  enactments  as  such  regulations, 
.  __  la  accord  with  the  true  meaning  and  pur- 
pose of  the  Constitution  that  he,  and  ail  tbosa 
who  have  been  similarly  ascertained  to  be  un- 
productive taxables  for  a  particular  year,  shall 
not  be  qualified  for  assessment  for  such  year. 
Such  citizens,  in  constitutional  contemplation, 
are  not  permitted,  under  the  said  provision  of 
article  i,  to  oualify  as  electors  by  the  paying  of 
a  tax  for  sucnyear,  and  hence  cannot  belong  to 
tbe  "voting  class."  For  this  reason,  tbe  said 
provisions  of  tbe  Acts  of  I8T3  are  not  inhibited 
ly  the  injunction  of  section  S  of  article  1,  that 
'all  elecliona  shall  be  free  and  eqnai."  This 
injunction  does  not  apply  to  those  who  have 
neither  a  right  to  vote,  nor  to  quality  as 
electors,  under  the  Constitution  of  ibis  Slate, 
which  establishes,  exclusively,  the  qualiflcv 
tious  of  those  entitled  (o  vote  thereio.    In  re- 


between  any  persons  beion^ng  to  the  s 

class  of  citizens  wbo  are  m  like  condition, 
iiuatlon  or  circumstances.  The  Constitution 
itself,  in  its  inleni,  divides  all  citizens  of  tbe 
State  into  productive  andunproduc  ive  classes 
of  taxahles,  for  the  purpose  of  asscitsmenl  and 
taxation,  and  empowers  the  Legislature  to 
select  the  productive,  and  to  reject  the  un- 
productive, class,  as  essential  to  the  fulflll- 
ment  of  this  purpose.  In  accordance  with 
this  constitutional  purpose,  said  provisions  were 
enacted.  Consequentlv,  if  they  authorize  the 
assessment  of  tbe  productive,  and  forbid  that 
□f  the  unproductive,  poll  taxables,  they  are  not 
prohihiled,  hut  authorized  by  the  Constitution 
to  do  so.  Also,  if  they  do  not  operate  similarly 
towards  property  holders  and  non-property 
holders,  it  is  not  because  of  any  Invidious  dis- 
crimination between  them  created  by  said 
provisions.  It  is  because  ot  the  difference  of 
condition  and  circumstances  existing  betweea 
them.  All  citizens,  except  minors  and  female 
citizens,  who  own  property,  are  subject  to  poll- 
tax,  as  well  as  non-pioperty  holders.  Again, 
said  enactments  do  nut  exclude  from  assess- 
ment as  a  punishment  or  forfeiture  for  crime, 
but  to  prevent  a  deficit.  Nor  is  their  purpose 
to  compel  payment  of  bis  tax  by  disfranciiising 
the  delinquent  taxable.  It  is  to  show  tbat  ha 
is  Incapable  of  paying  a  tax,  and  therefore  un- 
productive as  a  taxable,  and  Ihat  the  assess- 
ment of  him.  and  those  in  like  condition,  will 
produce  a  deficiency  of  revenue. 

The  conclusion,  therefore,  seems  unnvoid- 
able  that  the  said  provisions  of  the  Acts  of 
1878,  considered  with  reference  to  the  case  of 
tbe  plaintiff  as  presented  by  the  record,  aro 
not  unconstitutional  and  void,  but  the  contrary, 
and  (bat  it  should  be  so  certiQed  to  tbe  court 
below.  The  objectiooa  to  their  con.stilutianat 
validity,  with  the  numerous  authorities  in  sup- 
port thereof,  which  were  presented  by  tua 
counsel  for  the  plaintiff  so  earnestly  and  so  ably, 
have  been  carefully  examined,  and  deliberately 
ccnsidered,  as  was  due  to  tbe  eminent  counsel 
on  both  sides,  and  demanded  by  tbe  gravity  of 
the  subject.  But  they  have  falieo  to  show 
that  the  opposition  bet  ween  asld  provisions  and 
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the  ConRttlutlon  la  mch  that,  u  Chi^  Jvttiee 
MaraliDll  observed  In  Fletcher  v.  J^ek.  10  TJ.  8. 
fl  CrsDch,  138  [3  L.  ed.  nff|.  "the  Judge  feelsa 
■troQK  and  clear  coaviclfon  of  tbeir  Incom- 
pniibilitf  with  eacb  other."  Od  the  contrair, 
tbdr  eoactmeDt  appears  to  have  \>eta  ctearlf 
wlibia  the  coDStitulioaal  power  of  the  Legis- 
lature, as  BDnpproprlate  ana  legitimate  exercise 
of  tbe  iBxIng  power.  Being  so,  even  Ibough 
tbe;  mity  be  uonise  In  policy,  or  defective  aod 
fntmclciit  for  the  puipoae  designed  In  their 


enactment,  the  resort  for  th^  annulment  or 
amendmeDt  miitt  be,  not  to  the  uourts,  but  to 
the  representstivee  of  the  people,  or,  that  fall- 
ing, to  the  people  themselves.  The  courts  can- 
not annul  theae  enactments,  but  they  can  and 
nill  enforce  the  penatUes  provided!  for  their 
violation  whenever  any  infraction  thereof  fa 
properly  presented  and  duly  estahlished. 
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Bamuel  LYON,  Appt., 
William  C.  DENiaON  it  a*. 

l(....IliOli.--,) 

8h»rea  of  stock  In  »  MparVbig  elnb,  Inoor. 

porated  under  How.  BtaL.  ohap.  188,  which  hae 
power  to  own  ■  certain  amount  of  nroperty, 
with  the  general  powers  of  corporallonB  so  far  as 
ther  are  applicable,  cannot  be  sold  oa  execution, 
under  Bow.  StaL,  I  7607.  provldtntr  for  such  sale 
Of  sharee  In  any  "bank,  insurance  oompany  or 
any  othor  JoEnl-stook  oompany."  where  the  club 
la  not  ccmpeUed  to  Issue  any  aharea  of  stook,  al- 
though it  has  done  so.  and,  haviog  provided  for 
their  traoBfer,  hae  also  orovlrled  that  ownsrahip 
thereof  ahall  not  eaUtle  a  peraon  to  any  of  the 
privilesres  of  the  club,  unleaa  he  be  duly  eleoted 
•  member. 

(Hay  £,  UBO.) 

APPEAL  1^  pomplninant  from  a  decree  of 
the  Circuit  Court  for  Kent  County  sustain- 
ing a  demurrer  to  the  bill  in  a  suit  brought  to 
compel  the  transfer  to  complalDnnt  of  certain 
corporate  slock  upon  the  books  of  the  corpo- 
ration and  to  enjoin  a  disposition  of  it  by  the 
person  In  whose  name  it  stood.     Ajprmtd, 

The  facta  are  fully  stated  in  the  opinion. 

Mr.  RvabeD  H&tch.  for  comptainant.  ap- 
pellant: 

The  wnnis  "joint  slock  company,"  as  used 
In  g  7ei)7  of  Howell's  Statutes,  which  peimiU 
the  ioterest  of  a  stockbolder  In  anv  Jolntstock 
company  lo  be  seized  on  execution,  ore  syn- 
onymous with  Ihe  word  "corporation," 

Jllairv.  rompton.  33  Mich.  41t 

It  can  make  no  difference  that  the  corpora- 
tion was  orpinized  for  pleasure  or  sporting 
rather  than  for  business  purposes,  so  long  as 
the  stock  owned  hy  the  membeia  of  the  cor- 
poration is  sn  interest  possessing  value, 

Menrt.  Norris  A  Norria  for  defendant 
L.  A.  DcnL<<on,  appellee 

Meisri.  Fletcher  ft  Wanty,  for  dofeod- 
ant  W.  C.  Denison,  appellee: 

A(  common  law  cori>orate  stocks  were  not 
8eiz.ible  on  execution. 

/tfatr  V.  Chmp'm.  33  Mich.  433;  Van  Mr- 
many,  Jaekion  Countv  Cireuit  Judge,  45 Miob. 
SOS. 

Complainaot'B  right  to  levy  on  this  stock  de- 
pends, then,  whoilv  on  the  Statute. 

2  How.  Stat.  §  7697. 

The  club  is  organized  under  chapter  188, 
Bowell's  Stalules,  an  examination  of  the  pro 
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Tisioiis  of  which  shows  that  no  capllal  atock 
is  provided  for,  so  that  if  then  be  any  it  exists 
by  virtue  of  (he  agreement  of  members  and 
the  (dub's  by-laws,  and  not  by  virtue  of  tli« 
Statu le. 

It  is  not  alleged,  and  does  not  appear,  that 
the  club  has  any  property. 

It  necessarily  follows  that  this  club  Is  not  a 
"joiat-stock  company."  but  rather  a  social  or- 
ganization, and  that  being  such  its  stock  can- 
not be  seized  od  execittion. 

Van  Ncrman  v.  Jaekaon  Oountv  Circuit 
Judge,  4fi  Mich.  ail. 

Ik>iis.  J.,  delivered    tlie  opinion  of  the 

The  bill  In  this  case  states,  subetantlally: 
(1)  That  on  the  I7th  day  of  July,  A.  D.  1889, 
he,  the  compkinant,  recovered  Judgment  be- 
fore Thomas  Walsh,  Esq.,  one  of  the  iustires 
of  the  peace  of  the  City  of  Grand  Rapids 
against  WUliam  C.  Denison,  in  an  action  of 
assumpsit,  for  fl27.S4  damages,  aud  (3  costs 
of  suit;  that,  upon  showing  made  on  oath  of 
complainant  to  the  satlsfaclion  of  said  juatice, 
execution  waaordered  iasued  forthwith  on  said 
judgment,  aud  that  execution  was  so  Issued  by 
said  justice  on  said  17th  day  of  July,  IS89,  to 
any  constable  of  said  county,  which  execution 
was  In  the  usual  form;  tbst  on  July  19,  18^, 
the  said  constable  levied  said  execution  upon 
share  of  the  capital  stock  of  the  Pottawatomie 
Club  represented  by  certificate  No.  9,  issued 
to  said  William  C.  Denison, 

&)  That  the  Pottawatomie  Club  aforesaid  is, 
and  was  at  the  time  of  said  levy,  a  corporation 
or  joint-Block  company,  within  the  meaning  of 
section  7G97  of  Howell's  Hlntutes,  eiistine 
under  the  laws  of  this  State,  and  orsani);ea 
underandby  virtue  of  chapter  188  of  Ilo well's 
Sinlulei. 

(3)  That  said  officer  made  said  levy  by  leav- 
ing a  copy  of  said  eieculion,  certified  by  him. 
with  Cbarlcs  E,  Kuiterer,  then  treBBun?r  of  the 
said  PotLBwatomie  Club, 

(4)  That  said  constable,  having  given  due 
Doiice  of  the  sale  of  said  stock  at  nublic  ven- 
due, bv  notices  signed  by  bim,  and  put  up  on 
the  Wth  day  of  July,  I8b9,  at  three  public 
places  in  the  City  of  Grand  Rapids  aforesaid, 
where  the  said  stock  was  levietl  upon.  adTer- 
tising  ttie  some  for  sale  at  public  vendue  to  the 
highest  bidder,  at  the  outer  front  door  of 
"Court  Block,"  so  called,  on  Lyon  Street,  In 
the  City  of  Grand  Rapltla  aforesaid,  on  iho 
8lBt  day  of  July,  1889,  at  3  o'clock  in  the  aftcr- 


S«e  also  21  L.  R,  A.  399:  3B  L.  1 


Lton  t.  Dbbisoit, 
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»oon,  at  tbs  place  aforwald,  offered  uid  iliare 
of  stock  for  ule  at  public  vendue  to  the  bl^h- 
eat  bidder,  and  that,  said  complalaant  beiuz 
tbe  blgbest  bidder,  the  said  stock  was  struck 
off  and  aold  to  blm  b;  said  constsble  for  tbe 
g  of  tl,  that  being  the  hlgliest  tarn  bid 


,J)  That  on  the  Sth  day  of  August.  188S,  a 
copy  of  Bald  execution,  and  (he  return  of  said 
CODStable  tbeieon,  certified  by  said  constable, 
was  left  with  Charles  F.  Eustcrer,  treasurer  of 
nid  Pottawatomie  Club,  and  the  officer  whose 
duty  it  was  to  keep  a  record  of  the  transfer  of 
■bares,  by  Beuben  Batcb,  attorney  for  said 
complain  ant,  at  the  office  of  said  treasurer,  in 
tbe  City  oi  Qnnd  Rapida  aforf«aid.  Reuben 
Hald),  B8  attoroey  for  said  complainant,  then 
aod  tttere  demanded  of  said  Charles  P.  Eua- 
lerer,  tot  aald  compl^nant,  a.  certificate  of  the 
■bare  to  boogbt  by  him  at  tbe  said  constable's 
Bale,  tbe  said  Baaben  Hatch  offering  to  pay 
tbe  fees  thereof,  and  for  recording;  ibe  trannfer 
of  said  certificate  to  uid  complainant,  which 
tbe  said  Obarles  F.  Ruaterer.  as  treasurer  of 
•aid  Pottawatomie  Olub,  then  and  there  re- 
fused. 

(6)  That  on  the  Sth  day  of  August,  1889,  the 
•aid  Reuben  Hatch,  as  altomey  for  said  com- 
plainant, left  with  Hark  Norru,  secretary  of 
•aid  Pottawatomie  Clab,  another  copy  of  mid 
cxecuiloD,  aod  return  thereon,  certified  by  said 
constable,  and  demanded  Ibe  certiQcate  of  said 
shareof  stock  ao  boap:ht  by  said  complainant, 
at  tbe  same  time  offerioK  to  pay  tbe  fees  there- 
for, and  for  recordtng  tEe  transfer,  which  the 
■aid  Mark  Norrla,  as  Mcretary  of  tbe  taid  club, 

(7j  The  return  of  said  conBtable  Indorsed 
Upon  said  execution,  a  certified  copr  of  which 
waaiudoned  upon  tbecopieaof  saia  execution 
•0  left  with  said  Charles  F.  Eusterer,  treasurer 
of  tbe  said  club,  and  with  Mark  Norris,  secre- 
tary of  tbe  laid  club,  was  in  words  and  flgurea 
followine,  to  wit: 

"I  do  hereby  certify  and  return  that  on  the 
«lBi  day  of  Joly,  A.  D.  1889,  at  i o'clock  P.M., 
I  sold  at  tbeouler  front  door  of  'Court  Block,' 
■0  caUed.  on  Lyon  Street,  Id  the  City  of  Qrond 
Bapids,  Hichigan,  at  public  vendue,  one  share 
of  the  capital  stock  of  tbe  Pottawatomie  Club, 
represented  by  certificate  No.  9,  Issued  ta 
William  C.  I>eniBon,  tbe  defendant  within 
tiamed,  being  the  Mme  stock  levied  upon  by 
me  by  Tirtu»  of  tbe  within  writ,  to  tjamuel 
LyoD,  plaintiff  within  named,  for  tbe  sum  of 
91,  that  I>eing  tbe  highest  sum  Ind  therefor, 
and  he  being  the  highest  bidder;  having  given 
due  public  notice  of  said  sale  as  required  by 
law,  by  advertisement  aicned  by  me,  and  put 


!.  Pitkin,  ConBtable." 
That  the  levy  upon  said  stock  was  indorsed 

upon  Bsid  orifrioal  execution  In  words  and 

flgurea  following,  to  wit: 

"July  19,  ISaB.    The  within  execution  lev- 

led  upon  one  share  of  the  capital  stock  of  the 


tbe  defendant  within  named.     J.  C.  Piikin, 
Constable," 

— a  certified  copy  of  which    was  also  in- 
•  L.RA. 


dorsed  upon  said  certified  copies  of  tald  exe- 
cutions so  served  as  aforesaid  npon  the  said 

Charles  F.  Eusterer,  treasurer,  and  Mark  Nor- 
ris, secretary,  of  the  said  Pottawatomie  Club. 

(8)  That  on  the  day  following  said  levy  said 
Chnries  F.  Kualerer,  as  treasurer  of  saia  Pot- 
tawatomie Club,  delivered  to  said  constable  a 
certiScaia  in  words  and  figures  followlne,  (o 
wit: 

"I,  Obarlea  F.  Eusterer,  treasurer  of  the 
Pottawatomie  Club,  a  corporation  ori(anized 
under  and  by  virtue  of  chapter  188  of  Howell's 
Btatuies,  and  the  officer  of  said  club  appointed 
to  keep  a  record  of  the  shares  of  the  stock- 
holders therein,  do  hereby  certify  that  on  July 
19,  1889,  at  the  hour  of  noon  (at  which  time 
there  was  served  on  me  a  certified  copy  of  an 
issued  by  Thomas  Walsh,  justice  of 


and  Denison  appeared  on  tbe  books  of  said 
club  to  t>e  the  holder  and  owner  of  one  share 
of  ttie  stock  of  said  club,  and  that  a  copy  of 
the  certificate  of  stock  issued  to  said  Dcnisoa 
is  annexed  hereto;  and  I  do  furiber  ceriify 
that  on  the  same  day,  and  prior  to  the  service 
on  me  of  said  execution,  one  Lavello  A.  Deni- 
son notified  me  that  said  stock  had  been  pur- 
chased by  him,  and  said  stock  ceitifirate  as- 
signed and  delivered  to  him,  on  the  lOib  day 
of  July.  18B9.  Charles  F.  Eusterer,  Treasurer 
of  the  Poitawatomie  Club.    July  19,  1889." 

"Copy  of  Certificate.     No.  9.     1  share. 

"The  Pottawatomie  Club  of  Qrand  Rapids, 
Michigan. 

"This  certlflee  that  William  C.  Denison  is 
entitled  to  one  share,  of  (be  par  value  of  $100 
each,  of  the  capital  stock  of  the  Pottawatomie 
Club.  This  certificate  may  be  transferred  on 
the  books  of  the  treasurer  of  the  club,  who  is 
transfer  agent,  to  any  person,  ou  tbe  surrender 
of  this  certificate,  properly  indoraed;  but  tbe 
ownership  of  said  stock  shall  not  entitle  the 

Etson  ownJDK  the  same  to  any  of  the  privl- 
,res  of  tbe  club,  unless  such  person  be  duly 
elected  a  meml>er  of  said  club.  The  club  baa 
a  lien  on  this  stock  for  all  unpaid  dues  and  as- 
sessments. One  hundred  dollars  have  been 
paid  on  each  sbareof  stock  represented  by  this 
certificate. 

"E.  S.  Holmes,  President. 
"N.  Fred  Avery,  Treasurer. 
"Grand  Rapids,  August  17,  1887." 
That  at  the  lime  of  said  levy  your  orator  had 
no  knowledge  of  the  pretended  transfer  of  said 
stock  to  said  Lavello  A.  Denison. 

(9)  That  at  the  time  of  said  levy  tbe  capital 
stock  of  said  Pottawatomie  Club  was  divided 
into  shares,  and  certificates  thereof  had  liceo 
previously  issued  to  tbe  members  or  stockhold- 
ers of  said  club;  that  the  stock  so  levied  upon 
and  sold  was  at  tbe  time  of  said  levy  owned  by 
said  William  C.  Denison;  that  said  William  0. 
Deuiaon  appearrf  to  tie  owner  thereof  on  the 
books  of  the  said  club,  and  that  do  transfer  of 
the  same  from  said  William  C.  Denison  to  any 
other  person  iiad  been  entered  on  the  books  of 
said  clut)  soas  tosbow  the  names  of  the  parties 
by  and  to  whom  tbe  same  was  transferred,  tbe 
number  and  designation  of  shares,  or  the  data 
of  the  transfer,  nor  in  any  other  manner;  that 
as  yottr  orator  is  Informed  aod  believes,  at  the 
time  of  said  levy  the  said  Ctaarlea  F.  Eusterer, 


Uicmeui  araraxMx  Cocsr. 


Mat, 


-who  wu  the  tranifer  officer  of  Mid  club,  and 
kept  ihe  record  of  tbe  stock  And  tnmsfer  there- 
of, bad  received  no  notice  whatever  from  said 
'William  C.  DsdIsod,  or  from  any  other  person, 
of  any  transfer  of  said  slock  from  WllliBm  C, 
Deoison  to  tbe  said  Lavello  A.  DenisoD, 
neiiher  had  the  said  Mark  Nurris,  aa  secretarj 
of  sUd  club,  received  nolice.  at  the  time  of  aaid 
levy,  of  auy  transfer  of  said  stock  from  aaid 
W  itliam'  C.  DenisoQ  to  Lavello  A.  Denison. 

(ID)  That  the  Baid  Lavello  A.  DenisoQ  ia  the 
son  of  the  said  William  C.  Deuiaoii,  aod  was 


Deoisou  to  the  said  Lavello  A.  Denisou,  meu- 
tiuued  in  the  cerliflcale  of  Charles  F.  Kuslerer 
hereiu  before  set  forth,  in  Lhe  employ  of  said 
William  C.  Deoison;  that,  ae  your  orator  is 
Informed  and  believes,  no  coDsiiieratian  vraa 
ever  paid  liy  the  aald  Lavello  A.  Denison  to 
tbe  said  William  C.  Denison  for  said  stoch; 
and  that  the  pretended  transfer  of  said  atock 
from  Eaid  William  C.  Denison  to  aaid  Lavello 
A.  Deoiwn  is  fraudulent  and  void  aa  to  your 
orator,  and  nas  made  for  tbe  purpose,  and 
nitli  the  intent  on  (he  part  of  the  eaid  William 
C.  Denison  and  Lavello  A.  Denison.  of  defraud- 
ing your  orator,  and  defeating  coUecllon  of 
Bald  jiidginent  In  favor  of  your  orator,  and 
against  said  William  G.  Denison. 

(11)  That  said  pretended  transfer  of  said 
stock  by  said  William  C.  Denison  to  hia  aaid 
son  is,  as  your  orator  ia  inforoied  and  believes, 
merely  colorable,  and  made  with  a  view  of 
protecliaK  the  property  and  eflecls  of  tbe  said 
William  C.  Denison, and  said  slock  esi)ecially, 
and  placiuK  the  same  beyond  the  reach  of 
vour  orator's  said  Judgment,  and  eaabling  said 
William  C.  Denison  to  control  and  enjoy  Lha 

(12)  That  your  orator  is  now,  by  virtue  of 
aaid  conslable's  sale,  and  his  purchase  of  anid 
stock  thereat,  tbe  true  and  rightful  owner  of 
said  stock,  and  entitled  to  a  certificate  thereof 
from  the  proper  officer  of  (he  said  Pottawa- 
tomie Club,  and  thai  be  was,  upon  the  service 
of  certiUed  copy  of  said  execution,  with  the 
return  of  said  constable  indorsed  tliereon,  upoi] 
Charles  F.  Kusterer,  treasurer  of  said  club,  aa 
aforesaid,  entitled  to  a  certiticatc  of  said  stock, 
aod  that  it  was  tbe  duly  of  said  treasurer  upon 
such  service,  and  upon  the  offer  of  your 
orator's  said  attorney  lo  pay  tbe  cbargca  there- 
for, to  have  issued  to  your  orator  a  certiBcate 
of  said  stock  as  such  purchaser;  that  said 
Block  is  worth  at  least  ^800;  Ibat  tbe  attorney 
of  Lavello  A.  Denison  attended  said  sale,  and 
warned  all  persona  not  to  bid,  end  tbat  is  one 
reason  why  B;iid  slock  brought  so  little. 

(13)  But  now,  so  it  Is,  mav  it  please  Ihia 
honorable  court,  tbat  tbe  said  William  C,  Deni- 
son and  Lavello  A,  Denison,  combining  and 
confederating  together  to  and  with  divers  other 
poisons  as  yet  uoknown  lo  your  orator,  but 


they  made  parties  hereto,  with  proper  ana  apt 
words  lo  charge  tbem,  how  to  injure  and  op- 

firess  your  orator,  the  said  confederates  respect- 
vely  do  refuse  to  allow  to  be  issued  to  your 
orator  a  certificate  of  tbe  share  of  tbe  stock  in 
Bald  club  so  bought  bv  him  at  said  constable's 
sale,  pretending  that  before  the  said  levy  upon 
BL.  R.A. 


said  stock  by  said  constable,  under  and  t^  rtiw 
tue  of  Baid  execution,  said  William  C,  Dentsoa 
assigned  and  transferred  aaid  stock  to  his  aaid 
son.  Lavello  A.  Denison,  and  tbat  tbe  said  La- 
vello A.  Denison,  by  virtue  of  said  transfer  and 
assignment,  ia  a  bona  fide  purcbaser  thereof; 
whereas,  your  orator  expressly  charges  th« 
truth  to  be  that  the  said  I^ivello  A.  Denison  is 
not  a  bona  flde  purchaser  of  said  stock,  and 
that  the  said  assignment  and  transfer  are  a 
mere  sham  and  pretense,  in  order  to  cheat  and 
defraud  your  orator  out  of  the  collection  of 
said  judgment,— all  of  tvhicb  actings,  doings 
and  pretenses  of  tbe  said  confederates  are  con- 
trary to  equity  and  good  conscience,  and  tend 
to  the  manifest  wrong,  injury  and  oppression 
of  your  orator.  In  lender  consideratian  where- 
of, and  for  as  much  as  your  oralor  Is  remeili- 
less  in  the  premises  at  and  by  the  strict  rules 
of  tbe  common  law,  and  is  only  relievable  in  & 
court  of  equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable.  Tb» 
bill  calls  for  answer,  the  answer  on  oath  being 
waived,  and  prays  that  the  pretended  assign- 
ment and  transfer  of  said  stoclc  by  said  Williani 
0.  Denison  to  his  aaid  sou  may  be  declared  void 
as  a  fraud  upon  the  rights  of  the  complainant, 
and  that  the  same  may  be  canceled,  and  thft 
said  club  decreed  and  directed  to  issue  a  crrtid- 
cate  of  the  sbare  of  atock  to  tbe  complainant 
BO  bought  by  him  at  said  sale  upon  his  paying 
the  fees  therefor,  and  that  William  C.  Denison 
and  Lavello  A.  Denison  may  be  enjnined  and 
restrained  from  selling,  asaigniog,  transfer- 
ring, delivering,  negotiating,  incumbering  or 
in  any  way  or  monuer  disposing  of  said  stock 
to  any  other  person,  etc.  The  bill  also  con- 
taios  the  usual  prayer  for  other  and  further  re- 
lief.   This  bill  was  duly  verified. 

The  defendant  William  C:  Denison  filed  k 
general  demurrer  to  the  bill.  Defendant  La- 
vello A.  Denison  appeared  and  filed  his  an- 
swer, containing  a  demurrer  clause.  By  con- 
sent of  parties  the  cause  came  on  to  be  heard 
on  tbe  general  demurrer  of  William  C.  Deni- 
son and  the  answer  of  Lavello  A.  Denison, 
setting  up,  among  other  tbiot^,  that  comptain- 
ani'a  bill  did  not  make  or  slate  such  a  case  as 
entitled  him  to  the  relief  prayed,  and  praying 
the  beneQt  of  a  demurrer.  The  demurrers 
only  were  passed  upon  by  Ihe  court,  who  dis- 
missed the  bill,  with  costs,  on  October  14, 1888. 
Complainant  appeals. 

Counsel  for  defendaniaDeDisoas  In  this  court 
contend  (1)  that  tbe  bill  sbows  no  jurisdiclion 
iu  the  justice  to  render  the  judgment  or  to  Is- 
sue tbe  execution;  (2)  that  tbe  stoch  seized  is 
not  subject  to  lev^,  even  had  it  not  been  iraus- 
ferred;  (3)  tbat  it  was  eqvllable  asscls.  and 
therefore  not  subject  to  levv:  (4)  that  complain- 
ant ought  to  have  filed  his  bill  lo  aetlic  the  titla 
to  his  Slock  before  selling  it  under  tbe  execu- 
tion: (G)  that  the  bill  fails  to  show  that  com- 
plainant's debt  was  in  existence  prior  to  Ihs 
trausfer  of  the  stock,  and  hence  shows  noright 
to  maintain  this  suit. 

From  Ihe  view  we  lake  of  the  case,  how- 
ever, it  does  not  become  necessa^  lo  dlBCUOS 
bat  one  question,  and  that  is,  whether  theB» 
sbnres  of  stock  can  be  sold  on  execution. 

The  Pottawatomie  Club  was  organized  under 
chapter  11*8  of  Howell's  Sialutes.  Section  1 
providea  "that  any  leu  oi  more  persons  of  foU 


Ltod  t.  Dbkuoh. 


ue,  at  least  six  of  wbom  sball  be  cltizem  ol 
this  Bute,  wbo  aball  desire  to  anociale  tneni- 
telvcB  for  yachting,  buntiDg,  flabiug,  boatiog. 


name  or  title  by  wliich  such  ossociatioo  shall 
be  known  in  law,"  etc.  Section  3  of  the  Act 
provides  Ibat  aucb  associalioo  shall  be  a  body 
politic  and  corporate,  and  In  their  corporate 
name  "shall,  in  law  and  equity,  be  capable  of 
Utcins  and  receiviog  reel  and  personal  estate, 
either  by  purchase,  gift,  grant,  lease  —  "— - 
idr'-   -■—'--   ---' 


d  Bale,  derlae  a 


St,  not  exceed- 


log  I 

oftbi  , 

and  the -same  at  pleasure  grant,  barimin.  mort- 
gage, sell  or  lease  for  the  use  of  said  aasocia- 
I10D1  matte  ell  needful  rules,  regulations  and 
bj-lans  for  the  management  of  itaatlairs,"  etc., 
and  appoint  officers  and  agents  for  the  man- 
ajfement  of  its  business.  The  Act  also  pro- 
vides for  succession  by  the  election  of  officers 
and  a  board  of  directoia  tor  Ihe  management  of 
ila  affairs.  Section  7  of  the  Act  provides  Ibat 
said  esEociatloD  sball  possess  tbe  general  pow- 
ers confened  by,  and  be  subject  to  tbe  provis- 
ions aud  realrictiona  of,  cliaptcT  C6,  title  10, 
Rev.  Stal.  1846  (How.  Stat.  c;bap.  191),  so  far 
as  the  same  may  be  made  applicable  to  associ- 
atioDS  formed  under  this  Act.  Section  7,  chap. 
191,  How.  Slat.,  provides  that  whenever  tbe 
capital  stock  of  any  such  corporation  Is  divided 
into  shares,  and  certiflcates  thereof  are  issued, 
such  shares  mar  be  transferred  by  indoraemeat 
and  delivery  of  the  cerliflcates  tbereof,  such 
iodorsement  being  by  the  signature  of  the  pro- 
prietor or  bis  attorney  or  legal  represenlative; 
but  such  transfer  sball  not  be  valid,  except  be- 
tween the  parties  thereto,  until  tbe  same  sball 
be  so  entered  on  the  books  of  the  corporation 
as  U>  show  tbe  names  of  the  parties  by  and  to 
wbom  transferred,  tbe  number  and  designation 
of  the  ahares,  and  the  date  of  tbe  transfer. 
Section  76S7  of  Howell's  Statutes  provides  that 
'■any  share  or  interesl  of  a  stockholder  in  any 
baDk,  insurance  oompany  or  any  other  Joint- 
siock  company,  that  is  or  may  be  Incorporated 
under  tbe  autbority  of  or  autborized  to  be  cre- 
eled by  any  law  of  this  Slate,  may  be  taken 
in  esccutioQ  and  sold,  in  the  following  man- 
It  is  insisted  that  tbe  Potuwttomie  Club  is 
not  a  Joint  slock  company  wiihln  tbe  meaning 
of  Sf'ciion  7697,  above  quoted;  Ibat  the  Act  un- 
der wbicb  it  was  incorporated  does  not  provide 
for  Ihe  IsBuing  of  anv  certificates  of  shares  of 
stnck;  and  that  tbe  bill  does  not  allege  that  the 
club  has  any  property.  It  is  evident  that  the 
Legislature,  by  section  7697,  did  not  intend 
limit  tbe  right  of  levy  under  execution  to  joints 
stock  companies  as  tbey  were  knonrn  at  the 
common  law,  as  it  gives  tbe  right  to  levy  upon 
the  ibarcB  of  stock  In  any  bank,  insurance  com- 
pany or  any  other  joint-stock  company.  Banks 
8L.B.A. 
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issued  bysucb  corporations  may  Ite  levied  upon 
and  sold  under  the  provisions  of  this  Staluiek 
A  joint-stock  company,  at  the  common  law, 
lies  midway  between  a  corporation  and  a  co- 
paKnersbip.  It  Is  an  association  of  persons 
for  tbe  panwae  of  business,  having  a  capital 
stock  divicfed  into  shares,  and  governed  by 
articles  of  sssocistlou,  wbicb  prescribe  Its  ob- 
jects, organization  and  procedure,  and  the 
rights  and  llsbib'ties  of  its  roeinbers,  exc«>pt 
that  the  article  cannot  release  tbe  members  from 
Ibeir  liability  as  partners  to  tbe  creditors  of  tbe 
company.  Cook,  Stock  and  Stock bolJers,  2d 
ed.  S  50*. 

There  is  an  essential  difference  between  & 
joint-stock  company  as  It  existed  at  the  com- 
mon law,  and  a  joint-sto:jk  companv  having 
extensive  statutory  powers  conferred  upon  ft 
by  tbe  State  vrithm  which  It  Is  ar^aui/.ed.  It 
is  not  within  the  contemplation  of  tbe  Btuluia 
under  which  tbe  club  was  organised  that  it 
should  carry  on  a  business  for  profit,  but  U> 
hold  allmlted  amount  of  property  for  the  pur- 
poses for  wbicb  it  was  organi?:cd,  to  wit. 
"yachting,  bunting,  flshing,  ooatiag,  rowing 
or  other  lawful  spiirllnj;  purposes;"  and  it  la 
quite  evident  tbe  Legislature  never  intended 
Ibat  its  shares  of  slock,  if  any  were  provided 
for  by  lis  arliclPS  of  association  or  by-laws, 
should  be  regarded  merely  os  property  to  b4 
bartered  and  sold  like  sharesof  stock  in  a  pure- 
ly business  concern,  and  to  be  treated  subject 
to  levy  and  sale  under  execution,  within  lh» 
provisions  of  section  7607.  They  are  not,  by 
the  terms  of  tbe  Statute,  compelled  to  issue 
stock  in  order  to  keep  up  and  maintain  llieir 
corporation.  Their  privilege  and  franchises 
arc  to  be  enjoyed  by  compliance  with  Ihe  Stat- 
ute under  which  Uiey  were  organized.  Tuejr 
have,  however,  issued  certificates  of  shares  of 
slock,  ■Whether  Ibis  is  provided  (or  in  their 
articles  or  liylawa  is  not  made  to  appear  by  the 
bill.  From  an  inspection  of  this  cenifleute  it 
appears  Ibat  the  same  mny  be  transferred  upoQ 
tjje  txwksof  tbecompany  by  a  surrender  of  the 
certificate  properly  indorsed,  hut  il  is  also  pro- 
vided that  the  ownership  of  such  stock  shall 
not  entitle  the  person  ownini{  the  same  to  any 
of  the  privileges  of  the  club,  unless  such  per- 
son be  duly  elected  a  member  of  tbe  club. 
That  is,  one  holding  and  owning  a  share  of 
stock  has  none  of  the  rights  and  privileges  of 
members  of  the  club,  of  yachting,  bunting, 
etc.  Just  what  rights  one  holding  such  acer- 
tiflcate  as  owner  might  be  entitled  to,  it  Is  not 
aecessiiry  to  determine  upon  this  record.  We 
are  satisfied  that  tbe  case  does  not  come  with- 
in the  provisions  of  the  Statute  authorizing  the 
levy  and  sale  of  shares  of  stock  of  a  bank,  in- 
surance company  or  any  other  joint-stock  com- 
pany. 

The  decree  of  thf  eourt  beloa  luitainijtg  Oie 
demurrer  mitit  be  affirmed,  mth  eottt, 
\     Tbe  other  Justices  concurred. 
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SMITH,  Plff.  in  Brr.. 

V. 

SMITH  et  al. 
(....Qa.....) 

^n>e  marriage  of  aboy  Id  hia  si zteenth  7«ar, 

■IClinusb  decLio  il  by  the  Code  to  be  Told  In  tbe 
•Bute  ot  belDK  ateolutcly  void,  nu;  nerertheleas 
be  ratified  and  confirmed  brcoDtlmilns.BtterBi^ 
rlvlQg'  at  the  as«  of  aeventaen  yen™,  to  cohabit 
MUi  bis  wife  aa  sanh.  7%e  Code  of  1M3  required 
B  lIceDse,  or  the  publication  of  baoiM.  u  a.  oondl- 
tlou  to  tba  validity  ot  an;  marrlitKe:  but  thla 
provlsioD  of  tbe  Code  was  repealed  bf  tbe  Aot  of 
December,  1883,  by  whioh  repeal  the  oomiDon 
law  aa  to  InfoTmal  marrlasca  waa  restored.  The 
pover  to  make  marrlwre  br  conneat  and  oohatd- 
tatlou  belnK  tbua  reinetatnt,  the  power  to  com- 
plete and  ooD&rm  by  tJke  meau  an  tDohoate  and 
Imparfeot  marriage  was  also  revived. 


(February  £1,1800} 

ERROR  to  the  Superior  Court  for  Hosoogee 
CouDly  to  review  a  Judgment  in  favor  of 
defendants  in  an  aclion  brougbt  by  &□  alleged 
wife  to  recover  poseessioD  of  ber  deceaaed  bus- 
baod'a  property.    Raxraed. 

The  caae  Bufflcienlly  appears  in  tbe  mtloion. 
Me»*T:  C.  J.  Thorntan  and  A.  A.  Dealer 
iiifl  in  error. 
I.  Uelleil  A  LeTj  for  defendants  in 


Bleckley,  CK.  J.,  delivered  the  opinion  of 

tbe  court: 

Tbe  actual  marriaEe  look  place  In  A-labama 
In  18H0.  end  wns  celebrated  by  a  magisintte. 
Notbiag  a  sugccs'ed  aa  to  any  defect  ia  Uie 
magislrate's  authoritj,  whether  from  want  ol 
license  orotherwise.  The  groom  waa  between 
fifteen  and  sixteen  years  of  age;  the  bride  was 
older.  Both  panics  reaided  in  Georgia,  in 
which  Slate  a  license  bad  beeu  applied  for,  and 
refused,  because  of  ao  objection  interposed  by 
(he  gtooni'8  mother,  hia  faliier  being  dead. 
After  tbe  marriage  ceremony,  the  parties 


that  they  cohabited  as  man  aad  wife  up  to  No- 
vember, 1863.  when  tbe  husband  died,  hia  age 
being  then  upwards  of  eighteen  yeais.  Tbe 
present  suit  is  by  the  wife  ageinat  Ihc  guardian 
of  the  husband  and  the  sureties  upon  hia  bond 
to  recover  so  much  of  tbe  husband's  estate  as 
the  guardian  mav  be  accountable  for,  the  plain- 
tiff claiming  lo  be  the  sole  beir-aHaw  of  her 
dereoacd  husband.  The  action  waa  defeuded 
upon  (be  ground,  among  others,  that  she  was 
never  his  lawful  wife,  and  therefore  could  not 
inherit.  The  Statute  Law  of  Alabama  as  to 
tbe  ages  of  consent  is  Ihe  same  as  our  own, 
namely,  seventeen  veara  in  moles  and  fourteen 
in  females.  Teated  by  tbe  law  of  that  State, 
the  marriage  was  not  absoluiel;  void,  but  void- 
able only,  and  until  disufBrmed  was  a  marriage 
in  fact.  Beggt  v.  StaU,  115  Ala.  108. 
Our  Code  (§  1710),  however,  declarea  that 


parties  InteudEog  at  the  time  to  reside  li 
Slate,  ahall  have  tbe  same  legal  consequences 
and  effect  as  if  solemnized  in  this  State,  Par- 
ties residing  in  thia  State  cannot  evade  any 
of  the  provtatons  of  its  laws  as  to  marriage  by 
going  into  another  State  tor  the  solemnization 
of  tbe  marnape  ceremony."  The  rights  of  tb« 
plaintiff,  therefore,  reaulltng  from  tbe  marriage, 
and  what  followed  thereupon,  are  to  be  meas- 
ured by  the  laws  of  thia  8tat«. 

Prior  to  the  Code  of  1863,  tbe  common  law 
prevailed  here  aa  to  tbe  validity  of  tbe  marriage 
relation  established  by  mere  act  of  the  parties 
without  any  ceremonial  observances,  civil  or 
ecclesiastical.     Aikeie  v.  Dupree,  80  Oa.  178. 

Provisions  contained  in  penal  statutes  treated 
the  marriage  ot  Idiots  or  lunatics  aa  void,  and 
expressly  declared  polygamous  and  inter-Le- 
vitical  marriages  void.    Cobb,  Dig.  814,  818, 

By  the  Act  of  1806  (Id.  225}  the  issue  ot  d^ 
vorced  parents  in  all  cases  were  declared  legit- 
imate. The  grounds  ot  divorce  remained  aa  at 
common  Ian  {Bead  v.  Hand,  2  Ga.  191)  until 
1850.  By  an  Act  of  that  year  (Cobb.  Dig.  886) 
tbe  antenuptial  causes  ol  total  divorce  recog- 
nized were  the  following:  i n term arria^  with- 
in {he  Levittcsl  degrees  of  conaanguinity  or 
afflnity;  mental  Incapacity;  impoleacy;  force, 
menaces  or  duress;  pregnancy  of  tbe  wlie  un- 
known to  the  fausband.  These  same  cauM* 
were  recognized  in  tbe  Code  of  1868,  with  two 
cbanjies,  the  fftst  substituting  "  prohibited  de- 
greea"  for  "  Levitiral  degrees,"  and  the  second 
inlroducing  "fraud"  as  an  additional  ground, 
Co3el883.  S  1670. 

By  that  Code,  which  went  into  effect  on  the 
lat  day  of  January,  the  following  provisions 
on  the  subject  of  marriage  (with  others  not 
material  to  this  discussion)  becume  part  of  our 
written  law.  viz, :  "  Sec.  1IB3.  To  conslitnte  a 
valid  marriage  in  this  Slate,  there  must  be  ll) 
parties  able  to  contract;  12)  an  actual  contract; 
(3)  consummation  accordinz  to  law.  Sea  1654. 
To  be  able  to  contract  marriage,  a  peraoo  must 
be  ot  sound  mind,  if  a  male  al  least  aevenieen 
years  of  age,  and  it  a  female  at  ienst  fourteen 
year«  of  age.  and  laboring  under  neither  of  tbe 
lotlowinc  disabilities,  viz, ;  (1|  previous  mar- 
riage undissolved:  (8)  nearness  of  relationahip 
by  ulood  or  marriage,  as  bereiasfter  eitpiaiiied; 
(3)  impolency.  Sec.  1655.  Persons  related  by 
consanguinity  within  the  fourth  degree  of  the 
civil  law  are  prohibited  from  intermarrying. 
Marriages  between  persons  related  by  affinity 
in  Ihe  following  manner  are  prohibited,  viz.: 
A  man  shall  not  marry  hia  stepmother,  or 
mother-in  law,  or  widow  of  his  uncle,  or 
dauchter-in-law,  or  step-daughter,  or  xrand- 
daughter  of  his  wife.  A  woman  shall  not 
marrj  her  corresponding  relatives.  Marria^ 
within  the  degrees  proiiibited  by  this  section 
are  incestuous.  Sec,  165S.  To  constitute  an 
actual  contract  oF  marriage,  the  parties  must 
be  consenting  tliereto  voluntarily,  and  without 
any  fraud  practiced  on  either.  Drunkenness 
at  the  time  of  marriage,  brought  about  by  art 
or  contrivance  to  Induce  consent,  ihall  be  held 
•  fraud.  Sec  1637.  Harriageeof  persoDBunaUe 


law. 


Smith  v.  Suttil 


to  contnct,  or  nDwilling  to  contract,  or  fraudu- 
IeDt)7  laduced  to  cootnct,  are  void .  The  issue 
«f  Bocli  mairiafes,  before  thej  ans  annulled  and 
declued  void  by  &  competent  court,  are  leeiti- 
mBt«.  Intbelatiertwocaaes,  boneTer,a  suDse- 
Client  consent  and  ratification  of  ilie  marriage, 
iteely  and  voluntarily  made,  accompanied  hy 
cobBt>i(ation  as  huatiand  and  wife,  Bball  render 
Tslid  tbe  manioKe.  Bee.  lSfi8.  To  render 
TBlid  a  marriage  m  this  State,  tbere  miisl  be 
either  a  license  previously  granted  by  the  proper 
officer  aulborizing  such  marriage,  or  a  publica- 
tJOD  of  tbe  banns  of  marriage  in  a  neighboring 
church,  in  the  presence  of  the  congregation, 
(or  at  least  three  Sabbath  days  prior  to  its  sol- 
cm  nizatlon." 

Tbe  Code,  by  those  provisions,  innovated 
dpoD  the  common  lav  in  tbe  following  partic- 
ulars: (1)  it  raised  the  age  of  consent  for  males 
from  fourteen  to  seventeen,  and  for  females 
from  twelve  to  fourteen:  (3)  it  brought  first 
cousins,  etc,  within  the  prohibited  degreefl  of 
conaan^inity;  (3)  it  virtually  obliterated  tbe 
dislinclioD  between  canonical  and  civil  disabil- 
ities, and  consequently  between  void  and  void 
able  marriagea;  and  (4)  it  exacted  license,  or 
tbe  publication  of  banns,  e»  a  condition  to  the 
validity  of  any  marriage  whatsoever,  and  there- 
by made  marriage  impossible  without  some 
preliminary  from  the  SUte  or  the  church.  For 
there  to  be  any  marriace  at  all  which  tbe  law 
would  treat  as  valid,  it  nad  to  take  place  noder 
a  license,  or  after  tbe  publication  of  banns.  In 
the  absence  of  both  these  preliminaries,  no 
matrimonial  connection  could  be  formed,  bow- 
«ver  competent  tbe  parties  might  be  to  assume 
(he  bonds  of  wedlock,  or  however  free  and  vol- 
untary might  be  their  action  in  attempting  to 
do  so.  By  applying  the  one  word  "  void  to 
all  tbe  enumerated  instances  ot  mairiages,  the 
intention,  no  doubt,  was  to  tise  it  in  tbe  same 
legal  sense  as  to  each  and  every  instance  enu- 
merated. The  safest  and  most  probable  con- 
struction b  that  the  sense  contemplated  was 
the  strict  and  comprehensive  one  oi  utter  nul- 
lil>.  Tbis  construction  is  borne  out  in  some 
degree  by  what  is  said  in  section  16^,  as  to  tbe 
effect  of  divorce:  "A  total  divorce  annuls  the 
marriaKe  from  the  time  of  its  rendition,  except 
it  be  l^r  a  cause  rendering  the  marriage  void 
originally,  but  in  no  case  of  divorce  shall  the 
issue  be  rendered  bastards,  except  in  case  of 
pregnancy  01  the  wife  at  tlie  time  of  the  mar- 
riage." This  use  of  Ihe  words,  '"  except  it  be 
for  a  cause  rendering  the  marriage  vuid  origin- 
ally," carries  the  implication  that  any  such 
marriage  would  be  so  utterly  void  as  to  require 
nojndgment  to  dissolve  or  annul  it,  etill  there 
Issome  obstacle  to  this  construction,  for,  though 
canonical  impediments  rendered  marriages 
voidable  only,  yet,  "  if  the  cause  existed  pre- 
vious to  the  marriage,  and  was  such  a  one  as 
tendered  tbe  marriage  unlawful  ab  initio,  as 
;»nsanguinity,  corporal  imbecility  or  the  like, 
in  this  case  the  law  looks  upon  the  marriage  to 
have  been  always  null  ana  void,  being  con- 
tracted infravdem  legit,  and  decrees  not  only 
a  separation  from  bed  and  board,  hal  anncuto 
matrimonii  itself."    S  Bi.  Com.  S4. 

The  Code  deals  with  the  subject  of  ratifying 
void  marriages,  expressly  allowing  it  in  tbe 
two  cases  of  loroe  and  fraud.  Under  the  rule 
that  tbe  ezpresslDa  of  one  thing  Is  the  excla- 
aUB.  A, 


ever,  if  either  of  the  parties  w 
of  consent  at  the  time  when  the  n 
celebrated.  The  phrase  "  consummation  { _ 
cording  to  law,"  found  in  the  first  section  abova 
(jnoled  (§  1658).  meant  consummation  under 
license,  or  after  the  publication  of  banns;  for, 
as  there  could  benovalid  marriage  without  one 
of  these  antecedents,  there  could,  without  one 
or  both  of  Ihem,  be  no  consummation  accord- 
ing to  law.  But  these  new  conditions  inlro- 
dnced  bj  the  Code  were  not  long  acceptable  to 
the  Lesislature,  for,  before  they  had  been  oper- 
ative for  a  single  year,  the  Act  of  December 
14,  1863  (Pamph.  Laws,  48),  was  passed,  br 
which  section  1658  of  the  Code  was  repealed, 
tbe  preamble  of  the  Act  reciting:  "Whereas 
bv  the  above-cited  paragraph  of  the  Revised 
dode  of  Qeorgla,  all  marriages  not  solemnized 
in  conformity  with  Iheotber  provisions  of  said 
Code  are  declared  to  be  invalid;  and  whereas. 


effect  of  giving  rise  to  perplexing  questions  ot 
legitimacy  o(  children  and  rights  of  property. 


Ihva  restored  and  reinstated.  It  follows  that  a 
lawful  marriage  may  be  con  traded  between  par- 
ties prematurely  married,  if  at  any  time  after 
arriving  at  the  age  of  consent  tbey  so  agree, 
and  Ihetr  marriage  may  become  com p lets 
without  theobservance  of  any  prescribed  form. 
If  Smith  and  vrlfe,  after  he  bed  become  seven- 
teen years  of  age,  had  actually  agreed  to  live 
together  as  husband  aod  wife.andhad  continued 
to  cohabit  accordingly,  a  true  matrimonis 
relation  would  have  been  established  between 
tbem.  If  eohabitatii^n  based  on  express  agree- 
ment would  have  had  this  effect,  why  should 
not  cob  a  bi  tat  loo  based  on  acquiescence  in  their 
premature  marriage  have  a  like  etIectT  Co- 
habitation referable  to  that  marriage  would 
seem  to  be  as  free  from  moral  impurity,  and  as 
wholesome  to  private  conscience  and  public  or- 
der and  decorum,  as  if  it  followed  upon  a  new 
affirmative  agreement,  consciously  entered  into 
for  the  distinct  purpose  of  inaugurating  mar- 
riage. Indeed,  if  persons  who  unite  malrimo- 
nially  while  too  young  to  enter  wedlock  are  to 
remain  together  at  all  after  coming  to  the  full 
age  of  discretion,  it  would  seem  that  tbe  more 
delicate  and  decorous  way  to  do  it,  if  they  can 
be  allowed  to  omit  public  forms,  is  to  recog- 
nize the  past  as  not  abruptly  severed  from  die 
present  and  the  future  by  tbe  wide  cliaxm  which 
divides  illicit  intercourse  from  matrimonial 
union.  Tbtimakingof  a  new  agreement  would 
necessarily  bring  into  consciousness  a  sugges- 
tion of  8omet1:ing  ^oss  and  repulsive  in  tbe 
past  cohabitation.  For  a  young  husband,  on 
consummating  bis  seventeenth  year,  to  propose 
marriage  to  the  wife  with  whom  he  had  lived 
for  a  year  or  two  previously  as  a  wife,  might 
be  necessary  under  a  system  of  law  such  as 
that  which  tbe  Code  attempted  to  introduce: 
but  we  cannot  think  it  necessary  under  the  old 
system,  which  the  Legislature  designed  to  re- 
instate, and  did  reinstate,  by  the  Repealing  Act 
of  1808.  While  the  Code  put  an  implied  neg- 
ative upon  the  power  of  ratification  except  ut 
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tbe  two  inBtances  eDumeratod,  It  failed  to  neg- 
Hlive  tlie  power  )d  id;  expresa  terma,  mnd  we 
tbiok  tbe  implied  Dcgative  underwent  an  im- 
plied repeal  by  tbe  Act  of  18GS.  Tbe  only 
formidable  obstacle  to  tbia  construction  is  the 
geDcral  leading  doctrine  tbat  void  contrRclB  are 
Dot  curable  by  ratiflcation.  But  marriage  ia  a 
peculiar  contract,  and  tbe  marringe  of  infants, 
wbcn  over  Ibe  age  of  seven  years,  but  under 
tbe  full  age  of  conaent,  la  peculiar  lo  tbe  law 
of  marriage  itself.  Indeed,  tbe  dislinclion  be- 
tween void  and  voidatile,  as  applied  U>  con- 
Iracls  of  infants  geuerallj,  is  involved  in  mucb 
confuBion.  2  Kent,  Com.  2S4;  Tyler,  Infancy, 

ga- 
in all  our  books,  except  tbe  Code,  tbe  con- 
tracla  of  infants  ara  treated  as  generally  void- 
able; yet  tbe  Code  Bay8(ii  3781); ''^'Tbe  contracts 
of  an  infant  uuder  tnent^-one  years  of  age  are 
void,  eicept  for  necessariea,".elc.  But  coming 
back  to  tbe  contract  of  marriage,  tbe  autbon- 
ticfl  all  agree  Ibai,  under  tbe  age  of  seven,  a 
cliild(exceptwben  reasons  of  stale  are  Involved) 
ts  incompetent  to  marry  at  all;  but  between 
seven  and  fourteen  in  males,  and  seven  and 
twelve  in  females,  tbey  all  agree  that  an  in- 
clioate  and  imperfect  marriage  may  take  place, 
nliicb  is  subject  to  be  made  good  by  mutual 
ra'tiflcalion  or  conflrmstion  after  tbe  age  of 
conBeut  is  oi'ained.  Dissbilily  for  want  of  age 
is  claa^d  with  dvil,  not  canonical,  disabilities. 

Bbelford  ss^s  (Mar.  and  Div,  479)  that  it 
makes  a  marnHge  coninct  void  oA  inilio,  not 
merely  voidable. 

Bistiop  says  (1  Mar.  and  Div.  gg  147,  ISO, 
153)  tbat  the  marriage  ia  inchoate  or  imperfect, 
ana  may  be  affirmed;  that  it  is  voidable,  not 
Toid. 

Addison  <8  Cont.  8  1374)  aays  It  Is  incboate 
and  imperfect,  not  absolutely  void. 

Pollock  (Cont.  *S7)  says  it  Is  not  absolutely 
void,  but  good,  if  agreed  to  at  tbe  age  of  con- 
sent. 

Blory  (1  Cont.  §  134)  says  it  Is  voidable  at  the 
will  of  either  patty. 

Scbouler  (Dom.  Bel.  g  24)  says  it  is  neither 
strictly  void  nor  strictly  voidable,  but  rather 
incboate  and  imperfect. 

t^lewsrl  (Msr.  and  Div.  ^§  61,  S8,  148]  de- 
clares it  void  lo  all  intents  and  purposes  unless 
and  until  duly  confirmed. 

Blacketnne,  after  treating  canonical  disabil- 
fties,  and  saying  that  tbey  make  marriage  voiS- 
able,  and  not  ijiMo  facto  void,  until  sentence  of 
nullity  is  obtained,  adds  (1  Com.  435):  "The 
other  sort  of  disabilitiea  are  those  which  are 
created,  or  at  least  enforced,  bv  tbe  municipal 
laws  .  .  .  These  civil  dlsBbilitiea  make  tbe 
contract  void  ab  initio,  and  not  merely  void- 
able; .  .  .  and,  if  any  persons  under  these  Icgul 
incapacities  come  together,  it  is  a  meretricious, 
and  not  a  matrimonial  union."  He  then  treats 
disability  consequent  upon  having  a  living  wife 
or  huabnnd,  sod  proceeds  thus:  "The  next 
legal  disability  Is  want  of  age.  This  is  auffl- 
cient  to  avoid  all  other  contracts,  on  account  of 
the  imbecility  of  Judgment  in  the  parlies  con- 
tracting; a  fortiori,  iherefore.  It  ought  toavofd 
thia,  tbe  moat  Important  contract  of  any. 
Therefore,  if  ■  boy  under  fourteen,  or  a  girl 
tinder  twelve  years  of  age,  marries,  this  mar- 
riage la  only  inchoate  and  Imperfect;  and, 
when  either  of  tbem  comca  to  the  age  of  con- 
8Ii.R.A. 


aent  aforesaid,  tbey  may  diaagtee  and  declare 
tbe  marriage  void,  without  anydlvorce  or  sen- 
tence in  the  spiritual  court  This  is  founded 
on  the  civil  taw.  .  .  .  And  in  our  law  It  Is  so 

far  a  marriage  tbat.  If  at  tbe  age  of  consent  they 
agree  to  contioue  together,  tbey  need  not  b« 
married  again."  To  tbe  aame  eSect,  see  1 
Minor,  Inst.  268,  204. 

Tyler  on  Infancy,  §  S34,  says;  "Of  courae, 
if  Ibe  parties  cohabit  as  husband  and  wife  after 
attaining  the  age  of  consent,  the  marriage  is 
affirmed,  and  cannot  be  avoided." 

Lord  Coke  (1  Inst.  7Sa)  uses  this  language: 
"Tbe  time  of  agreement  or  disagreement  when 
they  marrie  infra  aimot  niMie*.  ia  for  the 
woman  at  twelve  or  after,  and  for  the  man  at 
fourteen  or  after,  and  there  need  be  no  new 
marriage  if  tbey  so  agree;  but  disagree  they 
cannot  before  the  said  afres.  and  then  tbe^  may 
disagree  and  marrie  againe  to  others  without 
any  divorce;  and,  if  tbey  once  after  give  con- 
sent, they  can  never  disagree  after. " 

Prom  Bum  (2  Eccl.  I«w,  384)  it  appenrs  that 
espousals  could  supervene  upon  a  void  mar- 
riage, and  that,  though  tbey  who  give  girls  unto 
boya  under  tbe  age  of  seven  yean  do  nothing, 
espousals  would  begin  after  the  seventh  year 
if  It  appeared  by  word  or  deed  that  the  parties 
continued  in  the  same  miod.  The  latest,  and 
perhaps  the  most  distinct.  Instance  of  void 
mairiage  furnishing  a  basis  for  Ibe  conjugal 
relation  by  acquiescence  or  ratification,  is  tbat 
of  slaves  after  tbe  change  of  their  statue  from 
slavery  to  freedom. 

Mr.  Bishop  (1  Mar.  &  Div.  g  183),  In  com- 
menting upon  this  class  of  cases,  aays:  "  If  tbe 
pariiea,  having  been  married  while  slaves  in 
the  form  usual  among  (his  class  .of  peraoos, 
live  together  aa  buabaod  and  wife'  after  they 
are  emancipated,  this,  their  subsequent  mutual 
acknowledgment,  should  be  held  to  complete 
the  act  of  niatrimoD^,  so  as  to  make  them  law- 
fully and  fully  married  from  the  time  at  which 
such  subsequent  living  together  commenced. 
In  those  localities  In  which  mutual  conaent 
constitutes  of  itself,  without  any  superadded 
forms,  perfect  matrimony,  the  facte  thua  indi- 
cated would  seem  to  be  sufficient  without  any 
aid  trom  what  took  place  during  slavery;  and. 
where  a  superadded  ceremony  is  necessary, 
there  appears  no  reason  why  such  ccremouy, 
performed  during  slavery, — whether  it  was  not 
the  same  which  the  law  made  necesxary  to  con- 
stitute marria^  between  whites,  still  it  was  the 
ceremony  which  the  law  of  usage  bad  estab- 
lished for  the  blacks, — should  not  be  deemed 
to  combine  with  the  consent  which  passed  after 
emancipation,  so  as  to  make  the  nuptials  com- 
plete. We  have  seen  tbat  Buch  is  the  law  of 
marriage  celebrated  during  a  temporary  insan- 
ity of  tbe  parties,  or  celebrated  when  they  were 
too  young  to  pass  tbe  consent  which  constitutes 
complete  mstrimony;  and  in  future  pages  we 
shall  see  tbat  the  same  rule  applies  to  cases  of 
fraud,  of  impotence  and  perhaps  of  some  other 

As  in  thecaseofslBTea.  BO  in  that  ot  children 
under  tbe  aga  of  consent,  by  our  law,  Uwre  il 
no  penalty  imposed  upon  tbe  matrimonial  pei- 
tlea.  Thej  do  nol,  by  the  mere  act  of  marry- 
ing or  going  through  the  form  of  nuuriage, 
commit  any  offense.  Tbe  marriwe  of  such 
peraons  is  not  so  mucb  contnury  to  uw  ai  uo- 
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mtboriied  by  Ibw.  Indeed,  ft  atandi  related 
to  criminal  law  precisely  as  did  tbe  murlBae  ot 
bojB  under  fourteen,  and  of  girls  under  twelve, 
t^  the  comniOD  law.  Tbe  onl;  change  made 
bf  tbe  Code,  as  ft  now  Btaada,  since  Ibe  repeal 
wrought  bj  tbe  Act  of  1U08  atmve  dted ,  1b  that 
tbe  age  of  conaeut  Is  moved  upward,  and  the 
term  "void" la  applied  to  tbe  maniage  by  ez- 
prees  statute.  But  tbe  same  Statute  applies  the 
term  to  marriages  procured  by  force  or  fraud, 
and  jtA  it  exprcMlj  allows  tbem  to  become 
valid  by  ratification.  This  ahows  there  is  no 
abeolule  incompatibility — nopoaitiveinconsru- 
fty — belween  a  void  marriage  and  a  marriage 
which  is  susceptible  of  beins  ratified,  and 
thereby  made  valid.  Whether  its  validity  is  to 
date  from  the  time  of  ratiflcatioD  only,  or  from 
tbe  original.  Imperfect  and  incomplete  mar- 


rian,  we  need  not  undertake  now  todetermine, 
for  the  present  conlroversy  does  not  involve 
that  question.  All  we  hold  is  that  soch  a  mar- 
riage as  we  have  under  consideration  la  ca- 
pable of  beieg  ratified  wheo  the  parties  arrive 
at  the  am  of  consent,  and  thai  contlcuous  co- 
habitation as  husbaad  and  wife  after  tbe  at- 
tainment of  that  age,  Is,  or  may  be,  sufficient 
evidence  of  such  ratification.  Of  course,  if 
either  ot  the  parties,  notwith  standi  eg  their 
competency  as  to  age,  should  be  waetlng  la 
mental  capacity  to  agree  to  the  marriage,  that 
would  render  him  or  her  incapable  of  confirm- 
ing Itby  ratiflcaiion.  The  view  we  take  of  tbe 
main  question  Involved  in  the  case  tenden  a 
new  ttial  necessary. 
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John  B.  WITTY.  Appt., 

UCmOAN  MUTUAL  LIFE  INSURANCE 
CO. 

(....Ind.....) 

Slmak*  In  tfa«  bod^  of  m  not*  where  the 
amount  and  place  ot  parmeut  Bfaould  be  named 
will  not  render  the  cote  non-neKOtlatile,  if  the 
<Bmount  la  expressed  In  figures  at  the  head  at  the 
note,  eapeclsllr  under  a  statute  maklaK  nejratla- 
ble  any  writteo  pTomlse  to  par  moiie;  which  li 
Uaiied  br  the  promlaor. 

(April  u.  laau 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  tor  Marion  County  in 
favor  of  pfalDtiff  in  an  action  brought  to  re- 
cover tbe  amount  due  upon  a  certain  alleged 
promissory  note.     Afflrmed. 

The  facia  sufficiently  appear  in  the  opinion. 

Mr.  Thomka  Hanna,  for  appellant: 

Bills  and  noiea  must  express  tbe  sum  for 
which  they  are  given  In  the  body  of  tbe  instru- 
ment; and  an  Instrument  in  the  form  of  a  note, 
given  for  a  blank  sum.  though  superscribed 
with  the  correct  amount  and  tranaferred  in  that 
condiiioD.  is  not  a  promissory  note. 

Edwards,  Bills  and  Notes,  158,  168;  Ohitty, 
Bills,  150;  1  Daniel. Neg.Inst. 74, 75;  JforwieA 
BrnA  v.Suftf,  ISConn.  2T9;  Mearov.  Graham, 
8  BlBckf.  144;  1  Parsons,  Notes  and  BUls,  27, 
28;  Sanderum  t.  Hper.  S  Bing.  N.  a  42S. 

Mr.  Koimce  Bpead  for  appellee. 

Berkahlre,  J,,  delivered  the  opinion  of 
the  court; 

This  la  an  action  brought  by  tbe  appellee 
against  the  appellant  on  tbe  foUowiog  writing: 


T.  AndeTStm  {Ind.)  1  L.  R.  A.  TU.  Bee  alao  Balloin 
Tails  Nat.  Bank  ▼.  Dorset  Marble  (3o.  t  L.  B.  A.  U8. 
41  Vt.  !(■(  Imple  v.  fiaker,  8  L.  B.  A.  TOa,  UG  Pa. 


$147.70.     Indianapolis,  Ind.,  Nov.  SStli,  ISSS. 

Four  months  after  date  I  promise  to  pay  to 
the  Older  of  the  Michigan  Mutual  Life  Insur- 
ance Compaoy dollars,  and  Sve  percent 

attorney's  fees  thereon  per  annum  from  date 
until  paid,  value  received,  without  relief  from 
valuation  or  sppraisenneDt  laws  of  the  t^late  of 
Indiana.  Tbe  indorsers  Jointly  and  severally 
waive  pretenlment  for  payment,  protest  and 
notice  of  protest,  and  nonpayment  of  Ibis  note, 
and  expressly  sgree,  Jointly  and  severally,  that 
the  holder  may  renew  or  ealend  the  time  of 
payment  hereof  from  lime  to  time,  and  receive 
interest.  Id  advance  or  otherwise,  from  either 
of  the  makera  or  indorsers  for  any  esteosloD  so 
made,  wilbput  relcasiug  tbem  hereon.    Nego> 

liable  and  payable  at , 

J.  B.  Witty. 

Nov.  aSlh— 81— 84.    Indiana. 

The  appellee  in  its  complaint  did  not  ask  for 
a  reformation  of  tbe  instrument,  but  relied  on 
It  as  B  promissory  note  complete  in  itself.  Tbe 
appellant  answered  by  the  general  denial  only. 
The  cause  was  submitted  to  tbe  court  at  aperial 
term,  and  a  finding  made  for  Ihe  appellee. 
The  appellant  filed  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  he  eicepted. 
An  appeal  was  taken  to  general  term,  and  upon 
the  errors  sssigned  tbe  Judgment  at  special 
term  wsa  affirmed,  and  from  Ihe  Judgment  In 
general  term  this  appeal  is  prosecuted 

There  is  but  one  question  presented  for  our 
consideration;  Is  the  written  inMrument,  as  It 
appears  in  tbe  record,  an  enforceable  obiiga- 
tiooT  We  are  of  tbe  opinion  that  It  ia,— if  not 
BO  otherwise,  by  virtue  of  §  SHHl,  Rev.  Slat. 
1881,* — and  is  negotiable  by  indorsement  II  is 
signed  by  the  appellant,  and,  when  taken  as  an 
entirety,  we  think  it  contains  a  promise  to  pay 

aiil7  7n      tncretlii..-    with     K    nar    ««,t     a t Inrt, on •• 


appellant  obllgalee  himself  to  pay  to  the  ap- 
pellee "dollais,"  and  it  is  expresslv  redted  that 
tbe  promise  rests  upon  a  valuable  consldera- 


imlsBOTj  DOtee,  bUls  o1 


IT  other  Instruments  In  writing,  signed  byaorper- 
<m  ■w'aa  promlseB  to  pay  money,  .  .  .  suU  be  na. 
[ooable  by  Indorsement.'* 


83S 
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tion.  No  one  can  read  tbe  writing  vitboat  at 
oun:  cominji:  lo  Ibe  conclusion  tbat  the  appel- 
laot  iDlendtld  10  obligate  himself  to  the  appellee 
tor  the  pa.vment  of  aotne  deflnite  amount  of 
money,  and  (hat  the  appellee  undentood  that 
it  naa  receiving  aurii  an  obligation.  Though 
there  may  be  some  fonnal  TmperfectionB  in 
Ihe  written  obligntion  or  contract  nbicb  par- 
tics  have  entered  into, if  it  contains  matter suf- 
dcient  to  enable  the  court  to  ascertain  the  terms 
and  conditiooa  of  the  obligation  or  contract  (o 
which  the  parties  lat«ndea  to  bind  tbemselvea, 
it  18  sufflcieni. 

In  the  language  of  Zord  Campliell  In  War- 
rington V.  Burly,  3  El.  ft  Bl.  768:  "The  con- 
tract must  be  collecteil  from  the  four  comers 


writing  in  qaesllon  Bbould be  disre^rded.  We 
know,  as  B  part  of  the  commeiciiLl  history  of 
the  country,  that  the  universal  practice  has 
been,  for  a  period  so  long  (hat  the  memory  of 
man  runneth  not  to  tbe  contrary,  to  represent 
by  niperscription  in  flgures  upon  all  obliga- 
■- —     ir  the  payment  of  money  the " 


to  represent  the  amount  found  in  tbe  body  of 
tbe  mstruD  ent,  and  not  a  different  amounL 
If,  therefore,  an  obligation  is  found  where 
there  is  a  promise  lo  pay  "dollar)!,"  but  the 
Dumber  of  dollars  in  the  body  of  the  instm- 
mcnt  is  blanli,  and  the  margin  of  the  instru- 
Dietit  is  found  to  contain  a  superscription  which 
Slates  a  number  of  dollars,  why,  in  view  of  tbe 
usage  or  custom  nliich  has  so  long  prevailed, 
should  tbe  body  of  the  instrument  not  be  aided' 
by  tbe  superscription  T    We  think  in  sucb  k 


case  tbe  flgurea  found  in  tbe  margin  should  b* 
token  as  tbe  amount  which  the  obligor  intended 
to  obligate  himself  to  pay,  and  tbe  obligatioa 

enforced  accordingly.       . 

We  do  not  think  iu  such  a  case  that  th« 
courts  would  be  Justified  in  disr^arding  Um 
evident  inientloo  of  tbe  parties,  as  mdicated  by 
the  superscription  upon  tbe  paper,  and  in  Iiold- 
ing  tbe  instrument  void  tor  uncertainty,  or  oa 
the  ground  that  it  Is  not  a  perfect  writing;  and 
eapecialiy  are  we  of  the  opinion  stated  in  view 
of  the  liberal  Statute  which  we  have  on  th* 
subject  of  promissory  notes  and  other  written 
obligstions,  and  their  negotiation.  Rectioa 
S50I,  supra.  In  the  case  under  consideration, 
the  action  is  l)etween  the  original  parties  to  Iho 
instniDient,  and  upon  it  in  the  form  and  con- 
dition In  which  It  W&9  executed;  and  therefore 
we  do  not  think  it  would  be  proflt&ble  to  con- 
sider questions  which  might  ariae  where  th» 
obligation  is  made  payable  at  a  bank,  the  blank 
number  of  dollare  afterwards  filled  in  by  the 

Eavee,  and  Indorsed  by  him  to  an  innocent 
older  for  value  before  maturity. 

As  to  whether  the  writing  would  be  a  nego- 
tiable instrument  iu  its  present  condition  but 
for  our  Btatute,  we  find  some  cooflict  of  au- 
thority. We  cite  the  following  aulhorilies  for 
and  against  the  proposition.  For;  Jeei  v, 
Farmeri  Bank,  2  Allen,  286:  Sui«i»er  t. 
Frfndi,  18  Met.  263;  Petty  v.  FUitel.  Bl  Tex. 
169:  Corgan  •v.-Frae,  80  III.  31;  WiUiamton  v. 
Smith,  1  Coldw.  I.  Against:  Nsrvrich  Bankj. 
Hyde.  18  Conn.  379;  Edwards,  Bills  and  Notes, 
leS;  HolUn  v.  DavU,  99 Iowa,  144, 41  Am.  Bep. 
688,  with  noU. 

We  And  no  error  in  the  record. 

Judgmtnt  a^rmed,  with  «««^ 
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Wyley  Q.  COOPEB 

RICHMOND  &  DANVILLE   R  CO. 

(....Fed.  Bep.. > 

■The  circuit  ccmrt  will  not  Inqnlre  Into 

the  truth  of  the  afOdaTlt  and  sruuDda  for 
removal  kIrtu  a  fDrctgn  oorporatlon,  delendant 
Id  tlie  cause,  files  apetlttonlor  removal  aooom- 
pnntGd  b7  SD  BlBdavIt  made  \3j  a  vroper  person, 
etatine  that,  of  alBant's  own  fcnowledffo,  from 
Ercjiidice  and  local  Influence,  tbe  petlUoaer  irlll 
not  tie  able  to  obtain  Justice  in  the  state  oourta. 

(June  H,  18HU 


_    iiifllcientiv  appears  In  the  opinion. 

MtifFi.  Hall  &  fiammondi  for  plaintitT, 
in  support  of  tbe  motion: 

Tbe  defendant  removed  tbis  case  on  the 
mere  sltldavit  of  It£  superintendent  that  from 
prtjtiilice  or  local  influence  the  defendant  would 
not  be  able  lo  obtain  justice  In  the  state  court. 
This  does  notsuflSclently  "make  it  appear,"  as 


required  by  tbe  Act  of  1887.  Tbe  cbange  of 
tbe  verbiage  from  Ihe  Local  Prejudice  Act  of 

I8S7  meant  something.  Under  the  Aci  of 
1S87,  the  eiiatence  of  prejudice  or  local  Influ- 
ence should  be  "  mnrte  lo  appear"  by  compe- 
tent and  sufScIent  evidence.  A  mere  affidavit 
that  It  exists,  no  matter  how  strongly  it  fa 
slated,  is  nothing  more  than  tbe  opinion  or 
conclusion  of  the  affiant,  and  Is  not  competent 
evidence.  Pacts  aod  circumstances  should  be 
shown  to  eiist  from  which  the  court  could 
draw  its  own  conclusion.  The  defendant  did 
nothing  more  than  was  required  bj  the  Act  of 
1867  in  tbis  case. 

Carton  &  R  L.  Co.  t.  EdtidaM;  89  Fed. 
Rep.  578,  88B;  ifcJfww  v.  Hardy.  88  Fed.  Rep. 
46;  Btnnvion  v.  Brmen,  Id.  535;  Amyy.  Man- 
ning. Id.  536,  868;  OoMwortJiy  v.  Chicago.  .V. 
<e  Si.  P.  B.  Co.  Id.  769;  liain  t.  Burnn,  4* 
Fed,  Rep.  83;  Hi-nniek  v.  (7nio»  Ini.  Co.  Id, 
309;  Mnlonn  v.  SieAmond  A  B.  R.  Q>.  8C  Fed. 
Rep.  ea,'>-628. 

Steurt.  Jnckaon  &  Jackson  and  Pope 
A  Barrow  for  defendant,  coatrA. 

Newman,  /.,  delivered  the  opinion  of  ths 

Tbis  b  a  case  removed  to  this  covrt  from  tto 
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CooPHtt  T.  Ricouoin]  A  Dantuxb  R.  Co. 


rtmte  court  andn  the  Act  of  Harcb  8,  1887,  by 
the  defendaat  corporation,  oo  tbe  ground  of 
"prejudice  snd  local  iDflueDce,"  The  quM- 
tioDs  for  determination  arise  over  Ibe  BuDI' 
ciency  of  tbe  aflldaTit  made  on  bebolf  of  tbe 
defendant,  and  on  wbfch  the  order  for  remova! 
was  made.  In  connection  wiLb  the  petition.  In 
■etlioK  fortb  the  facts  as  to  the  amount  in- 
volved, tbe  ciilKensbip  of  tbe  parties  and  tbe 
residence  of  the  plaintiff  and  defendant,  tbe 
subject  matter  of  the  suit  end  Ihe  prayer  for 
rerooval,  which  1«  iwora  to  by  counsel,  de- 
feodant  presented  an  afildavlt  made  by  S,  G, 
HammoDd,  bcIIdk  eupcriniendent  of  tbe  road 
in  Gcor^,  who  states  therein  that  "from  very 
maoy  years'  experience  in  railroad  matters, 
and  eapeclally  with  lilleallon  agalnat  tbe  de- 
fendant, Richmond  A  DanWlle  Railroad,  iu 
this  pailicular,  in  the  courts  of  Atlanta,  in 
said  Pulton  County,  State  of  Georgia,  I  know 
Ibalfmni  prejudice  and  local  influence  defend- 
ant will  not  t>e  able  10  obtain  Justice  in  the 
Superior  Court  of  Fulton  County  of  the  State 
of  Georgia,  nor  in  any  other  court  to  which 
the  petiiioner  may,  under  tbe  laws  of  said 
Slate,  have  tbe  right,  on  account  of  such  preju- 
dice or  Incal  influence,  1o  remove  said  cause." 

Tbe  motion  of  the  plainiifT  is  in  these  words: 
"And  now  comes  the  plaintiff  in  Ihe  above- 
stated  case  and  makes  application  to  the  court 
to  examine  into  the  truth  of  tbe  affidavit  and 
grounds  for  removal  of  said  case  to  this  court. 
■nd  remand  said  case  to  tbe  Superior  Court  of 
Fulton  County  on  the  ground  that  it  la  not 
true  that  tbe  said  defendant  is  unable  to  obtain 
Justice  In  said  state  court,  from  prejudice  or 
local  influence." 

Two  questions  have  been  argued  and  nib- 
initted:  flret,  whether  or  not  tlie  court  was 
]UBtifled  in  signing  the  order  for  removal  on 
the  affidavit  of  defendant's  acting  superintend- 
ent, above  quoted:  second,  whether  or  not  the 
court  will  now  bear  evidence  as  to  tbe  exisE- 
ence  of  prejudice  or  local  Influence,  or,  in 
Other  words,  ascertain  by  evidence  aliunde  as 
to  the  existence  or  non-existence  of  the  grounds 
for  removal.  There  is  deolded  conflict  In  the 
decisions  and  opinions  of  the  various  circuit 
courts  upon  both  of  these  questions.  The  fol- 
lowing decisions  are  upon  this  subject:  Fi»k 
T.  ienarte,  B3Fed.  Rep.  417;  Sftorlv.  Chicago, 
M.  A  St.  P.  B.  Go.  83  Fed.  Rep.  114;  Eilh  v. 
Bieiimond  A  D.  R.  Co.  Id.  81;  WtieUin  t.  Neie 
ToTk.  L.  B.  A  W.  R.  Oo.SH  Fed.  Rep.  84B; 
FUk  T.  HemrU.  Id.  280;  roj/tor  Omvty  v. 
SaUimara  A  0.  B.  Q>.  Id.  Ifll;  Malom  v. 
Riehmond  A  D.  R.  Co.  Id.  C3C;  8outhv>orth 
T.  Reid,  86  Fed.  Rep.  461;  HiuHntv.  Oincin- 
nati,  N.  0.  A  T.  F.  R.  Co.  87  Fed.  Rep.  504; 
OoldKortht/  T.  Chicago,  M.  A  8t.  P.  R.  Co.  88 
Fed.  Rep.  7B9;  Binnigon  v.  Brovm.  Id.  Q8S; 
Amv  V.  ManntT^.  Jd.  536;  Canon  A  R.  L.  Co. 
T.  HolUdaw,  89  Fed.  Rep.  886;  Haku  v.  Bum*, 
40  Fed.  Rep.  88;  Mirmiek  v.  Onim  Int.  Co. 
Id.  889. 

After  a  careftil  examinallon  of  all  the  cases, 
we  are  disposed  to  adopt  tbe  ronclusion,  end 
the  reasoning  by  wbicb  he  arrives  at  that  con- 
clusion, of  Jvdge  Jackson  in  tbe  case  of  Wht- 
lap  V.  Jfew  York.  L.  E.  A  W.  R.  Co..  lapra, 
and  to  bold  that  where  the  petition  for  removal 
la  arcompanied  by  an  affidavit  on  behalf  of  the 
defendant,  by  a  person  authorlTed  to  make  it, 
BLR.  A. 


It  is  sufficient  1o  Justify  the  order  for  reraoval; 
in  other  words,  when  it  is  "  made  to  appear" 
to  this  court  by  affidavit  made  on  the  of- 
flaot'a  own  knowleiiRe,  that  the  prejudice 
and  local  influence  exist,  that  it  Is  a  compliance 
with  the  Statute,  There  la  DOlhing  whatever 
in  the  Act  of  1887  to  show  bow  it  shall  be 
"  made  to  appear"  to  this  court  that  the  preju- 
dice  and  local  influence  exist,  and  unless  sul>- 
division  8  of  section  689  of  tbe  Revised  9lat- 
utes  (Act  18GT)  remains  of  force,  there  is  no 
law  prescribing  a  method  of  procedure. 

The  language  of  tbe  court  in  the  Wlrnian 
Caie,  itipra,  it  ee  follows:  "It  is  furtbercon- 
tended  that  no  proper  proceedings  bave  been 
bad  or  taken  hy  the  defendant,  even  conced- 
ing its  right  of  removal,  to  effect  such  removal. 
By  the  8d  section  of  the  Act  of  1887  the  step* 
required  to  be  taken  in  removal  cases  generally 
are  indicated,  hut  that  section  excepts  from 
ila  operation  cases  sought  to  be  removed  on 
the  ground  of  local  prejudice.  In  respect  to 
which  clauM  4  of  amended  section  2  pre- 
scribes no  mode  or  method  of  effecting  that 
class  of  removals.  What  procedure  may, 
then,  be  adopted  by  tbe  party  seeking  or 
entitled  to  remove  under  tbis  clansef  In  cos- 
ferring  the  right  Congress  certainly  Intended 
that  some  process  for  its  exercise  should  bs 
wilbin  reach  of  tbe  partv  so  entitled.  "We 
think  [be  method  of  procedure  for  effectualing 
the  right  so  conferred  by  said  clause  mav  b« 
found  in  the  two  paragraphs  of  S  639,  Rev. 
Stat.,  which  succeed  tbe  third  sub-division  of 
said  section.  Tliese  two  parajiraphs  prescriti- 
Ing  the  method  of  accomplishing  removals  ars 
not  in  conflict  with  the  Act  of  1887,  and  may 
tberefore  be  considered  as  still  in  force,  and 
furnisbin?  tbe  proper  and  appropriate  remedr 
to  be  empiovedbythe  party  seeking  a  removal, 
end  in  making  it  appear  to  said  circuit  court 
that  from  prejudice  or  local  influeuce  be  will 
not  be  able  1o  obtain  Justice  in  the  state  courts. 
It  Is  not  indicated  'in  the  Act  of  1887  how,  or 
in  what  manner,  the  fact  that  tbe  removing 
party  cannot  obtain  Justice  In  tbe  local  courts 
on  account  ol  such  prejudice  or  local  influence 
shall  be  made-'to  appear*  to  the  circuit  court. 


clause  of  secllon  68B,  Rev.  Btat.,  which  im- 
mediately follows  sub  division  8  of  said  section, 
might  reasonably  be  looked  to  as  furnishing 
the  machinery  for  making  it  'appear"  to  tbe  cir- 
cuit court  that  the  petitioning  party  could  not 
obtain  Justice  in  the  state  court  because  of  preju- 
dice or  local  Influence.  If  tbis  suggestion  of 
that  learned  Judge.  In  which  I  concur,  is  not 
deemed  correct,  then,  in  the  alisence  of  all 
provision  as  to  tbe  method  or  mode  of  jiresent- 
ing  tbe  application  for  removal,  this  court 
would  be  left  free  lo  adopt  proper  and  suitable 
rules,  prescribing  and  regulatmg  the  practice 
in  such  cases;  and  such  rule  would  naturally 
be  made  to  conform  to  the  practice  and  pro- 
cedure beretofere  in  force  in  like  cases.  Id 
titber  view  of  the  subject,  we  think  the  mode 
adopted  by  the  defendant  in  this  case  is  not 
open  to  any  serious  objection.  A  formal  peti- 
tion, properly  sworn  to,  was  duly  presented  to 
this  couTl,  setting  forlb  all  tbe  condiUons  re- 
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iDK.  Toi  wbat  ttie  afflsct  bad  reaBOD  to  aod  did 
belfeve  in  rcEpect  to  tbeexiateace  of  local^  preju- 
dice, but  in  direct  terniB,  and  Id  the  vetj  Ikn- 
Kuaee  of  the  Act,  'that  from  prejudice  and 
local  influence  ftaid  railroad  companj  nil)  not 
be  able  lo  obtain  justice  to  said  courU  of  cotn- 
moD  plenB,  or  ia  iny  other  slate  court  lo  which 
it  has,  under  the  lews  of  the  Stale  of  Obio,  a 
right,  on  account  of  Bucb  preludice  or  local  in- 
fluence, Co  remove  laid  cause,  etc.  TliiB  makes 
a  prima  facie  sboniog  as  to  what  was  required 
'to  be  mnde  to  appear  to  tbe  circuil  court.' " 

In  tbe  c«se  of  Sillt  y,  Richmond  tt  B.  R. 
Go.,  88  Fed.  Rep,  81,  decided  in  thii  court  by 
Ibe  dislrict  Judge  prralding  tberein,  and  in  the 
case  of  Fitk  v,  Benarie,  tupra.  decided  by 
■JudsK  Dead;  in  the  Circuit  Court  of  Oregon,  i; 
WBB  held  Ibat  tbe  old  Act,  so  faraa  the  method 
of  procedure  for  removal  was  concerned,  re- 
mamed  of  force,  and  that  when  an  affidavit  was 
made  in  accordance  with  the  Act  of  1867  ii 
wasaufflcIeDt  to  Juslify  removal.  It  seems  the 
better  practice  now,  however,  even  if  it  be  thai 
it  is  not  required  by  the  law.  that  tbe  existence 
of  tbe  pn;judice  and  local  Influence  should  be 
stated  of  tbe  afDant'e  own  knowledge.  That 
hag  been  done  In  this  case,  and  we  Ihink  the 
affidavit  was  sufflcieDt  to  Justify  the  order  for 
removal. 

Kow,  tba  affidavit  named  being  sufficient  lo 
authorize  the  order  for  removal,  will  Ibe  court 
permit  the  other  part;  lo  traverse  the  grounds 
of  tbe  afndavit  and  hear  evidence  as  to  tbe  ex- 
istence of  prejudice  and  local  influence?  We 
adopt  the  conclusion  of  the  court  in  the  W/ielan 
C/iet  upon  this  subject  also.  Tbe  arpiment 
of  Judge  Jackson  upon  tbis  subject.  In  tbe  case 
named  (pp,  861-868),  leaves  nothing  to  be  ad- 
ded by  us.  It  seems  to  us  conclusive  upon  Ibis 
question.  We  bave  had  occasion  in  this  case 
and  in  some  olber  similar  cases,  arising  here,  to 
examine  a  copy  of  the  bill  I^resented  mformal- 
ly  and  discussed  in  a  former  case)  which  passed 
ine  House  and  after  amendments  in  the  Senate 
was  concurred  in  by  tbe  House,  and  resulted 
In  Ibe  Act  of  March  8,  1887.  This  shows  the 
bill  as  it  passed  the  House,  and  tbe  various 
particulars  in  whicb  It  was  amended,  by  scrik- 
ini;  out  and  inserting  Isnguaire,  In  the  Senate. 
From  (bis  it  appears  that  as  the  bill  went  from 
the  House  lo  tbe  Senate,  it  read,  so  far  asper- 
tinent  to  the  questions  here,  as  follows:  "When 
11  siiall  be  nade  to  appear  to  tbe  Batisfaction  of 
tbe  court  thai  from  prejudice  or  local  Influence," 
«lc.  In  the  Senate,  the  words  "tbesatisfaclion 
of  the"  were  stricken  and  tbe  words  "said  cir- 
cuil." before  court.  Inserted,  so  that  It  read  as 
it  went  back  from  the  Senate  to  tbe  House,  and 
was  passed  BB  the  Act  now  reads,  "When  It 
shall  be  made  to  appear  to  the  said  drcalt 
court,"  etc  It  will  be  seen  from  the  history 
8L.R.A. 


of  tbts  part  of  the  Act  that  by  tbe  House  Bill 
it  waa  contemplated  that  It  should  be  made  lo 
appear  "to  the  satisfaction  of  the  court"  (prob- 
ably tbe  state  court],  that  tbe  prejudice  or  local 
influence  existed,  and  that  the  Senate  cbanged 
il  so  that  it  should  clearly  provide  for  the  ap- 
plication to  be  made  to  the  circuit  court,  and 
refused  to  atrree  to  the  language  which  wu 
stricken,  above  quoted. 

Tbis  undoubtedly  indicates  an  inlenllon  not 
to  allow  B  provision  looking  to  Investigation 
and  inquiry  as  to  tbe  existence  of  prejudice  or 
local  Influence  to  become  a  pari  of  the  Act.  If 
ibis  part  of  the  history  of  the  Act  o(  1887  be  a 
proper  matter  for  consideration.  It  greatly 
Btrengtbenstbe  argumehl  in  favor  of  construing 
the  els  use  in  question  as  Indicated  above. 
The  Supreme  Court  of  tbe  United  Stales  in 
Slate  V.  national  City  Ban*-,  90  U.  8.  23  WalL 
807  [28L.  ed.  119],  adopted  ibis  method  of  in- 
ter pretlng  an  Act  of  1870,  taxing  incomes  from 
dividends,  etc.  The  rule  there  announced 
Is  that  "a  badly  expressed  and  apparently 
contradictory  enaclment  (such  as  tbe  one 
above  mentioned]  interpreted  by  a  reference  to 
the  journal  of  Congress,  where  it  appeared  that 
that  tbe  peculiar  phraseology  was  tbe  result 
of  an  amendmenl  Introduced  without  due  ref- 
erence to  language  in  the  original  bill." 

If  the  history  of  tbis  Act  In  tbe  respect* 
named  be  the  proper  subject  for  coDsideralion, 
it  seems  to  us  conclusive  upon  the  questions 
now  presented,  and  clearly  negatives  Uie  idea 
that  any  investigation  or  Inquiry  such  as  we 
are  requested  to  make  here  as  to  tbe  existence 
of  grounds  of  removal,  waa  contemplated  by 
Congress,  Irrespective  of  this,  however,  it 
appears  that  when  Congress  came  lo  deal  with 
the  cases  which  had  been  removed  to  Ibis  court 
by  plaintiff,  before  the  passage  of  the  Act,  It 
provided  ibat  "the  circuit  court  shall,  on  ap- 


unleas  it  shall  appear  to  the  satisfaction  of  said 
court  thai  said  party  will  not  be  able  to  obtain 
justice  in  such  said  court.  It  shall  cause  the  same 
\o  be  remanded  thereto."  It  appears  from  tbll 
that  when  an  examination  Into  tbe  truth  of  the 
affidavit  and  the  ground  thereof  was  contem- 
plated, it  was  so  staled  in  express  terms,  and 
the  statement  of  it  there,  we  tbink,  gives  em- 
pbasis  to  its  omission  in  the  preceding  part  of 
section  3  In  making  provision  for  removal 
by  the  defendant.  So  that  giving  no  weight 
whatever  to  the  history  of  the  Act,  and  con- 
struing it  by  what  appears  upon  its  face,  the 
clear  statement  of  the  duty  of  the  court  In 
one  case,  and  its  entire  omission  in  tbe  other, 
is  very  rignificant  and  leads  lo  tbe  conclusion 
Ibat  in  the  latter  case  no  auch  duty  was  in- 
tended to  be  imposed. 
Motion  denied. 

Dob  a.  Pftrd*«(  OtrtmUJuign    Ica^ 
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i  li  Ml  ■!■—<<■■  Ill  will  iiiiiiiiiiic  iiiiiiiiif  I  ifi  rnrrfii 

pavements  cooiU'iicted  alon^  Its  front,  to  be  ap- 
portioned wltli  TPJereDce  to  the  beneats  whloh 
are  uaumed  to  aocrue  to  the  owners  ot  the  prop- 
erty. Ib  not  a  tax  wltbta  the  meaplnir  of  oonstitu- 
tlonal  provisions  requiring  that  "all  taien  levied 
on  property  In  this  State  shall  be  aaaeHed  In  exact 
proportion  to  the  value  ot  the  property."  and 
Umltlng  tha  amount  of  taxee  that  can  be  lerled  or 
ooUeoted  In  any  one  yeai. 

(April  n.U>IX) 


a  deranrrer  to  the  complaint  in  a  proceedinft 
enforce  pajment  of  certain  local  asaessmenls 
tnsile  for  sireet  JniproTemenls.     Benerte^. 

The  case  siifQcIenlly  appears  in  the  opinion. 

Metm.  C»bani«a  &  Weakley,  for  appel- 

Tbe  Bsseument  antboiized  by  the  Act  of  the 
Oeoeral  Assemblj  is  in  no  jant  Bcnse  a  tax,  as 
lliat  term  is  used  In  our  Const  itui ion. 

minMt  A  M.  Ornal  Co.  t.  Cieago.  12  HI.  403j 
QreaTiimrg  r.  Ttntng.  58  Pa.  280;  fliijrt  v. 
Eatt  Saginaie,  19  Mich.  S9,  2  Am.  Rep.  76; 


Mali^Y.  Marietta.  II  Ohio  St.  680;  EgypUnn 
leimOo.i>.  Hardin.  27  Mo.  497;  TTtirig  v.  St. 
LmiU.i4Vi.oAm;  Garrett  v.  81.  Loait.2SW.o. 
BOS;  Loekaood  v.  8t.  L.-^iii.  24  Mo.  20;  OroaUy 
V.  Cta^,  2  La.  Ann.  829;  Witminglon  v.  Topp. 
71  N.  C.  7fl;  Hayden  v.  Atlanta.  70  Ga.  817; 
Bdgerlon  y.  Green  Cave  ^nnq*.  18  Fla.  140; 
WrigUi.  Chieapo,  46  lU.  44;  ninefr.  LeatfTi- 
wortb,  8  Kan.  186;  MoU  v.  Detroit,  18  Mich.  495; 
Williamiv.  Oammaek,  27  Miss.  209;  Lexinoton 
V,  Mc©uflian,  9  Dana,  613;  King  v.  Pwftond, 
2  Or.  148;  Tidamter  Co.  v.  Coiter,  18N.  J.  Eq, 
619;  People  v.  ijncA.  61  Csl.  16,  81  Am.  Rep. 
677;  Richmond  ±  A.  R.  Co.  v.  Lynchbvrg,  81 
Va.47ll;  iVor/ott  V.  A'«t»,26arBtt.  224;  McQe- 
hee  v.  Mathi*,  21  Arh.  40;  Merrick  v.  Amherit,  12 
Allen.  BOO;  IVright  v.  Bwtoft,  9  Cush.  2a3; 
ffi-tar  V,  PMladelphia,  80  Pa.  EOS;  y«a(nm» 
v.  t>wnrfi7/(,  11  La.  Ann.  220;  AUrn  v.  Galvet- 
tom,Sl  Tex.  803:  Avttin  v.  fft/i/.  0.  A  8.  V. 
R.C0.A5  Tex.  234;  Roundtree  v.  Qalvaton.  43 
Tex  S26:  Paimrrr  v.  I'tumph,  20  Ind.  829;  Bur^ 
rouKhs,Tain.p.4S5;Cooley,Taxn.  p.836e(»»g.; 
2  Dillon,  MuiL  Corp.  p.  762. 

Article  13,  §  IB,  Constitution  of  1868,  wu 
as  follons:  "Itshall  be  the  duty  of  the  Oeo- 
eral Assembly  to  provide  for  the  organizatioo 
of  cities  flDd  incorporated  towns,  and  to  restrict 
their  power  of  taxation,  assessment  and  con- 
tracting of  debt." 

Theuseof  the  word  "asseMineDt"  showed 
that  the  word  "taxation"  did  tiot  taclude  tbem. 

People  v.  ifroo«j/n,4N.T.419,  65  Am,  Dec 


A  coQttitndonBl  provision  that  "all  propertr 
■hall  be  taxed  acoordlUK  to  Its  value."  tlte  same  to 
be  equal  and  uniform  tbrougliout  the  State  In  the 
niBDOer  of  asoertalninK  the  same,  has  bM.'n  beld  to 
apply  onlr  to  Btatfi  revenue,  and  not  to  taxes  levied 
tor  local  purpoeeB.  Washington  v.  Slate,  18  AxS. 
TSZ;  KhnnitieiB  v.  BattarlBo.  10  CaL  IK;  Allen  v. 
Gatveeton.  Gl  Tex.  8£t)i  Re  Gasaoalvo  and  Hareau 
EtreeM.  ID  ta.  Ann.  IBT ;  HundlCf  v.  Llncwlo  Park 
ComiB.  m  111.  bSa-.  Moore  v.  People.  108  111.  STO; 
Planets  V.  Atoblwrn.  T.  ft  &  P.  R.  Co.  IS  Kan.  SCa 

Such  constitutional  provlilons  apply  only  to  tax- 
ation for  fteneral  purposes  of  Kovemment.  Be 
Washington  Avenue,  6B  Pa.  S5S;  i  Dmty.  Tain, 
US1-1Sd3;  Norfolk  v.  Bills.  2S  Qratt.  2CT. 

That  apodal  assesments  for  local  ImprOTements 
aecordluR  to  bensQIs  ma;  be  laid  not»lt1istandiiU{ 
the  restrictions  of  the  COBstttutlon  as  to  valuation 
of  property  SMeMed.  and  unlf  onnlty  in  the  mode 
of  assessment,  has  been  very^nerally  sustjdned. 
Chlcano  v.Lamed.S<m.9B;  Bedard  v. Ball,  M  Tl. 
0) :  Wright  V.  Chicago.  IS  lU:  44 ;  Bright  v.  HcCiil- 
lougb.  ZI  Ind.ffl3;  Palmer  v.  Stum  ph.  SI  Ind.SSB; 
Tnrpln  r.  Baifle  Creek  A  L.  W.  L.  Q.  R.  Co.  48  Tnd. 
IE:  NewOrleanaT.Ell1ott.lOt^Ann.BS:  Yeatman 
*.  Crandall.  11  lA.Ann.£3):  New  Orleans  Draining 
CD's  Case,  11  La.  Ann.  338:  Muulclpality  No.  E  v. 
OuUlotte.  14  La.  Ann.  £05;  Wallace  v.  Bhelton,  14 
La.  Ann.  SOS ;  BInhop  v.  Marks.  IG  I^  Ann.  14T ;  Re 
Oamcalvo  and  Uoreau  Streets.  SO  la.  Ann.  407: 
Dally  V.  Bwope.  47  Mtflg.  8BJ;  Macon  v.  Patty.  S7 
Ulm-Sn:  TJlirlgv.8t.Loulg.44Mo.46a;  Hurlord  v. 
Omaha.  4  Neb.  839;  Marlon  V,  Epler.  G  Ohio  Bt.  ££0; 
Bmat  r.  Kunkle,  S  Ohio  St.  G20;  Beevea  v.  Wood 
County,  8  Ohio  St.  SEB ;  Mortbem  L  K.  Co.  v.  Con- 
nelly. 10  Ohio  et  UB;  B*  Dorranoe  Street,  1  a.  L 
«L.R  A. 


XSO:  Weeks  v.  Hlliraukee,10  Wis.  £48;  Lumsden  v. 

Cross,  10  Wla.  SW ;  Bond  t.  Kenosha.  IT  WH,  284 ;  » 
Deety.  Taxn.  IE53. 

Taxes  dlstlnguiBhed  from  assessmenta  for  local 
ImprovementB.  Bee  jiOte  to  Adams  Count;  v, 
Qiilnc;  mi.)  e  L.  R.  A.  lO. 

Cannot  be  Imposed  where  the  benefit  Is  general. 
Bee  nols  to  Uoore  v.  Barry  rs.  O  (  L.  R.  A.  KM. 

Tbat  an  asBL-SBment  Is  called  a  tax  In  the  statut* 
will  not  preclude  lU  belnr  sustained  as  an  iiibiiw 
ment    People  r.  Austin,  4T  Cal.  SSS. 

.AsMssment  for  tpeeial  btnejitt. 

The  olty  council  Is  solely  veated  with  power  to 
deMrmtne  what  proportion  ol  the  total  cost  Of  ft 
local  Improvement  shall  be  pajd  by  the  public  hf 
general  taxation.    Watson  v.  Chlcaso,  1  Weat.  Repa 

B».  US  hl  tb. 

A  provbdoQ  In  an  ordinal 
Bhall  assess  to  the  property  beneOted,"  i 
the  beneSted  property  shall  pa;  the  amount  of 
benefits  to  the  property,  the  pubUo  to  pay  all  In  ex- 
oees  tbereof .    JbUt. 

The  detormlnatlon  of  the  olty  ootincU  that  this 
excess.  If  any,  shall  be  paid  b;  general  taxation,  la 
binding  on  the  oommlssloaers,  and  the;  cannot  add 
to  or  lessen  such  amount.   IbU. 

When  the  ordinance  provides  how  much  of  tba 
cost  sballbe  paid  by  general  taxation,  tbatamount. 
neitber  more  nor  less.  Is  ao  to  be  paid.    Ibfd. 

The  ordinance  providing  for  an  improvement,  the 
cost  whereof  shall  lie  paid  by  special  aaeoSBment  of 
property  bencQted.  the  remainder  to  be  paid  b; 
general  taxation,  is  authorized  by  the  Aot  to  Incor- 
porate Cfttes  and  VUlagea.  The  provisions  of  0  ISO 
do  not  apply  where  the  dty  authorttiaa  fix  ch« 
amount  paid  by  general  taxation.  Watson  v.  Chl- 
oago,  1  West.  Bep.  eeo,  lU  DL  78. 

The  faot  that  a  general  tax  on  a  olt;  for  street 
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268;  Bine*  ».  Lenwnworth,  tavra;  RurforA  t. 
OnuiAa,4  Neb.  836;  ITa^tsT. MxivmukM,  10  Wis. 
248;  fltH  7.  Ftffdon,  5  Ohio  Bl.  243. 

Mtttn,  Roquemore,  White  A  McKen- 
■le  also  filed  a  brief  od  belinli  of  appellant: 

Aq  aasessment  for  improvements  IB  Dot  cod- 
aidered  as  a  burden,  but  an  equivnlent  or  com- 
penNHtioa  for  tbe  eoLanced  value  which  Ihe 
property  derives  from  the  iniproTement. 

jfcpto  v.  Brooldyn,  4  N.  Y.  420;  Broola  v. 
Baltimore.  4B  Mi3.  265;  Bheehan  v.  Good  3a- 
mi'-itan  Hotpital,  60  AIo.  165;  Stein  v.  MMU, 
M  Ala.  617. 

Id  the  abseoce  of  conetllulional  realricIloDE, 
Ibe  power  of  the  General  Awemblj  to  author- 
ize  municipal  corpomlions  tA  improve  streets 
aod  sidewalks  at  tbe  expense  of  ad  jacent  landed 
proprietors  is  undoubted. 

iTwia  V.  ifflftifa.  67  AJa.  8;  Stein  v.  MiAite, 
S4  Ala.  581 ;  BuiroughB,  Taxn.  6  45,  nott  1,  p. 
480,  and  eases  cited  therein;  Cooley,  Const, 
Lim.  p.  479;  2  Dillon,  Mud.  Corp.  i£g  61S-T36 
tt»eq,%  701;  People  v.  Brooldyn,  4  N.  Y.  420. 

As  opposed  to  the  doctrine  laid  down  in  Mo- 
bile v.Dargan,  46  Ala.  810,  we  have  In  our  own 
Stale,  and  from  this  court,  the  following  cases: 

Sleinv.  Mobile,  24  Ala.  591;  Inoin  v,  MMle, 
57  Ala.  S;  Winter  y.  MonCfjomery.aZ  A.]a.  1^9; 
Western  U.  Ttleg.  Go.  v.  StnU,  80  Ala.  278;  Stren- 
na  V.  iiontpomery,  86  Ala.  840. 

Constituiional  declarations  to  the  effect  that 
all  taxea  levied  on  properly  must  be  In  propor- 
tion to  its  value  do  not  place  an  Inhibition 
upon  Uie  grant  of  power  lo  municipal  corpora- 
tions to  make  "local  asseasments." 

People  T.  Brooldjfn,  tupra;  Za  iietHlie  v.  Rieh- 


'.  Morlon.iS  Mo.  593;  Egyptian  Lenee  <X 

dtn,  27  Mo.  405;  St.  Joieph  v.  ffDonoghue,  81 
Uo.  346;  St.  Louit  v.  CUTnent,  36  Mo.  467;  Pto- 
plat.  Lynch,  Gl  Cal.  15;  Emery  v.  San  Frai^- 
eimx)  Gat  Co.  28  Cal.  346;  WMting  v.  Quaeken- 
bu*li,  64  Cal.  806;  Howitit  v.  Buffalo,  87  N.  T. 
267;  lAteh^td  v.  Vernon,  41 N.  T.  128;  PhUa- 
delpJiia  V.  Tr/fon,  36  Pa.  401;  Oom.  t.  Woodt, 
44  Pa.  118;  Hamilton  t.  Ft.  Wayne.  40  Ind. 
4B1;  Alexander  v.  Baltimore,  5  Qill  (Md.1  388; 
Moaie  V.  Ballimore.  5  Md.  814;  WiUiantM  t. 
Cammack,  27  Miss.  209;  Aloorn  v.  Earner.  38- 
Miss.  652;  Smith  v.  Aberdeen,  26  Miss.  45d;  Statt 
1.  Dodge  County,  8  Neb.  124;  G/tamberlain  v. 
CleJ>e!and,U  Ohio  St.  651;  Tideicater  Oo.-v. 
Coiter,  18  N.  J,  Eq.  518:  ZKotom  y.  Gain.  8S- 
Mich.  156;  jVicAoijT.Br/dffepori,  28Conn.  204; 
Be  William  <£  .iwfAony  :fflrert*,  19  Wend.  678; 
Se  FlalbutA  Aw.  1  Barb.  286;  Re  Fourth  Jm. 
4  Wend.  462;  Be  Albany  St.  11  Wend.  14fl;  Staf- 
fordv.  Hamtton,  2  Brod.  &  B.  691;  -Brooft*  v. 
Baltimore,  48  Md.  265 :  Grui/cMhanAt  v.  G/'orUt- 
ton.  1  McCord,  L.  860;  Waiiavu  r.  Detroit, 
2  Mich.  560:  Woodbridge  v.  Detroit,  8  Mich.  274; 
iJoytv.Eait  Satjinaw,  19  Mich.  39;  TOtr*  t. 
Ftejrf^,  94  HI.  604;  Vae*er  v.  G«»se.  47  Miss. 
718:Oratov.  Tofom>,96Ill,  255;  Dailyv.  Smipe, 
47  Mias.  367:  Hinetv.  iMiwrneort/i,  3  Kan.  186; 
Maeon  v.  Pa«y,  67  Miss.  878;  Teatman  v. 
Crandall,  11  La.  Ann.  230;  State  v.  ZJwn.  23" 
K.  J.  L.  885;  Nea  OrUani  Draining  Co'i  Gate. 
11  La.  Ann.  338;  Slate  v.  Jerty  Gity,  24  N.  J. 
L.  662;   WaUaee  v.  SMton,  14  la,.  Ann.  503; 


tmproveineDla  waa  levied  on  certain  land  wtll  not 
relieve  tbe  land  trom  an  aniessment  for  special  ben- 
eUla.  State  v.  Mewark,  S  Cent.  Hep.  234.  U  N.  J-  L. 
101. 

Tlie  judftment  of  commlHsioners  ot  aaBeflement 
for  an  Improvement  as  to  an  area  over  which  the 
benefits  extend,  and  as  to  the  amount  of  the  ben- 
eOls.  vUl  pravall,  unless  evidence  against  It  Is  con- 
vlnolDB.    IMd. 

Ad  aaseasment  latd  upon  an  erroneous  principle 
will  t>e  corrected,  under  the  New  Jene;  Act  ot 
Harch23.198L    StatAY.Newarli.  BCent.Bep.SU,BO 

H.  J.  L.  es. 

A  city  aseeosment  without  authority  of  law  wDI 
be  enjoined.    Foster  v.  Kenosha,  IS  Wts.  NB;  To- 
ledo, W.  ft  ^.  B.  Co.  v.  lAf  oyette,  £S  Ind.  «S. 
JfuntdpalEorporaflOTu:  oulhoritv  it  under  del«- 
galed  pmcen. 

The  Legislature  Is  authorized  to  vest  the  oonm- 
rate  BUI horltics  of  cities,  towns  and  vlllattea  with 
power  10  make  local  Improvements  by  means  of 
■peolal  assCHSmenu  without  restriction  as  to  the 
property  to  be  B8SP)«ed.  Mo  Lean  Count;  y. 
Bloomlngton,  106  m.  2W. 

Grants  of  power  to  make  local  asBcsoments  are 
atrloti 7  construed,  and  must  t>e  strlctl;  followed. 
Eeese  v.  Denver,  10  Colo.  113. 

Corporate  autborttlea  of  citlee  and  villages  are 
Teered  wltb  power  to  mnke  local  Improvements  by 
■pcoliil  asECSsment,  or  hj  soeclal  taxation,  or  both, 
of  cuntli^ouB  property,  as  they  shaU  by  ordinance 
prcGLTllH] :  and  in  Bucb  cases  the  doctrine  of  equal- 
ity and  uniformity  dora  not  apply,  as  In  cases  of 
taxation  for  all  other  purposes.  Murphy T.  People, 
I  West.  Rep.  <^  ISO  ill.  284. 

Anfomsnt  dtitrtet. 

Where  a  council  la  given  power  to  make  aoKsa- 
toenta  upon  premises  ahuttlny  on  improved  stceeta 
8L.aA. 


and  upon  other  premises  bencSted  therebj,  Itm 
designate  the  toxins  district.  It  cannot  deleg 
powertodoBO.   Whitneyv.  Hudson,  ISffest.  Rq>. 
Ml.  eB  Mich.  IBS. 

Under  a  city  charter  providing  that  the  common 
oouDcl]  "shall  (li-termlno  and  prescrttwtlie  llml(» 
within  which  private  property  shall  be  deemed 
tjenellted  by  the  proposed  improvement  and  be  hs- 
se»(ed  and  chan^ed,^^  the  eouncU  must  define  the- 
Bssossment  district;  hut  whether  acy  particular 
piece  of  property  therein  is  boncDtcd  la  a  question 
for  the  Jury.    Kansas  City  v.  Baird,  W  UO.ZU. 


Chambers v.Satterlce,  40C^l.ffi7:  People r. Austin, 
4TCal.  £53;  Indlanapnlls  v.Hansur.  IS  Ind.  112;  La- 
fayette V.  Fowler.  84  Ind.  140;  Morrison  v.  Rer- 
shlre,  82  Iowa,  m;  MunlctpaUty  No.  i  v.  Dunn,  Ift 
La.  Ann.  KT :  Wllllnms  v.  CeLrolt,  2  Mich.  Ml ;  Ma. 
eon  V.  Patty,  6T  Miss.  378:  People  v.  Brooklyn,  4  N, 
Y.  4IB;  ReDufrro.  BON.  T.  513;  State  v.  Ponage,  U 
Wis.  eaa ;  IVIIlard  V.  Presbury.  81  C.  8.  H  Wall.  BTB 
(SO  L.  ed.  719) ;  Huldckoper  v.  Meadvllle,  83  Pa.  168: 
Philadelphia  v.Tryon,  as  Pa.  404;  Pray  v.  Northern 
LlberHes.  31  Pa.  69 ;  Bheley  v.  Detroit.  45  Mich.  4BL 

Authority  to  aeam  tbe  expense  ot  paving:  Id- 
otudee  all  that  Is  neoewary  In  paving,  inclodinK 
curbing.  Bchenley  v.  Com.  38  Pa.  29.  See  Cooley. 
Tain.  818,  nnte:  Re  Burke,  m  N.  Y.  231:  O'Kellloy  v. 
Kingston,  lUN.y.  439. 

Property  frontliig  on  a  city  street  Is  liable  to  an 
assessment  for  the  expense  of  pavlrg  the  middle 
portion  of  the  street,  which  has  been  left  open  and 
unpavert,  and  used  as  a  boulevard  or  drive  for  & 
long- period  after  the  paving- ot  thealdea,  such  pav- 
ing being  an  original  Iraprovemeot.  AIcoth  v. 
Philadelphia,  8  t^nt.  Sep.  U8,  m  Fa.  494, 
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Mayor  of  Buuukohui  t.  E1.B111. 
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FmrpOA  ▼.  Batdifft,  30  Iowa,  896;  mOiardton 
T.  Morgan,  16  La.  Ann.  429;  Goodrich  v.  IFt'n- 
ehetter  AD.  Tump,  Co.  S6  Ind.  119;  Cain  t. 
JDaw  County,  86  N.  C.  8;  SorfoVt  v,  EUi*.  26 
Gralt.  324;  Raundtree  v,  Odlwrton,  42  Tei.  612; 
Burrougbs,  Taxn.  g§  3.  US. 
Jfr.  Jftckaon  £.  Long,  for  appellees: 

Cooley,  CoQBt.  litn.  2«),  aod  note,  SttSatuq.. 
617-627;  iTiBin  v.  MobiU,  57  Ala.  18;  Ham- 
mtlt  V.  PMladflphia,  66  Pa.  146,  8  Am.  Rep. 
«16;iW«  v.JyrooAfyn,  4  N.  T.  419.  5S  Am. 
Dec  266;  Mobtit  t.  Dargan,  45  Ala.  810;  OUw 
Cemtiery  Co.  v.  PAUadelphia.  98  Pa.  129,  89 
Am.  Rep.  783;  Taylor  v.  CHartdlw,  9  Heiak. 
349.  24  Am.  Rep  808. 

Tberc  is  no  recognition  In  our  ConstitatloD 
of  4  local  assessment  as  not  included  in  tbe 
general  word  "tax." 

Ala.  CoDst.-.Steia  v,  ifa&i>,  24  Ala.  Sll;ifo- 
bOe  T.  Stoncvuilt  Ini.  Go.  58  Ala.  584. 

Decisions  under  conslltuiions  expresslv  rec- 
f^nizing  a  local  assessment  as  diatin^l  from  and 
oot  inuuded  in  the  general  word  "taxation" 
can  bave  no  weight  In  tbe  deieimination  of  the 
question  here,  the  condition  bein^  different,       I 

Taylor  t.  O/iandia-,  9  Heiak,  849,  24  Am.  ' 
Hep.  808;  Fecplt  v.  Brooklyn,  i  N.  T.  420,  65 
Am.  Dee  266;  Smery  v.  iSan  Fmneiseo  Oaa 
Co.  28  Cal.  84S;  Bouvier,  L.  Diet  Aiseument.      I 

Where  merely  the  word  "taxation"  Is  used, 


Mobile  V.  BtonoBaU  Jnt.  Go.  58  Ala.  588. 

The  word  "tax"  or  '•laxation,"  when  sltni- 
larly  used  in  a  Constitution,  applies  to  all  taxes 
— a  tax  such  as  Ibis  is  included. 


Mobile  y.  Dargan.  45  Ala.  810;  Taylor  v. 
Cbandl^,  tupra. ;  Cliieago  v.  Larned,  84  HI. 
208;  Zrwin  t.  Mobile,  67  Ala.  6;  MobiU  w. 
StonevxUl  Tnt.  Vo.  68  Ala  572;  Peay  t.  LitOt 
Eoek,  82  Ark.  81;  Week*  v.  Milwaulfee,  10 
Wis.  242;  Palmer  ».  Way,  9  Colo.  106;  SttTi- 
ton  Y.  Bmith,  B  Minn.  386;  Oliee  CemOery 
Go.  T.  Pkiiadelphia.  98  Pa.  129,  89  Am.  Rep. 
783;  AfoWii  v.  Boyal  St.  Jl  ft.  45  Ala.  832. 

The  opiniun  in  Mobile  t.  Dargan  was  ren- 
dered in  1871,  construing  a  clause  in  the 
Constitution  of  1668.  Our  present  Constitution 
was  adopted  In  1B75  and  Uiat  identical  clause 
was  adopt(>d  without  change.  I^is  was  a  leg- 
islatiire  adoption  of  that  judicial  constructioii. 

Eatt  Tcantute,  V.  &G.R.  Co.  v.  Bayliu,  74 
Ala.  150;  itorriton  v.  Sterenton,  09  Ala.  448; 
Posey  Y.  Preieley,  60  Ala.  248;  Iluddleiton  v. 
A»Aey,  58  Ala.  818;  Wooteey  \.  Cade,  54  Ala. 
378;  meparle  Malt/iews,  52  Ala.  51;  ffByraet 
7.  State,  51;  Ala.  25;  Cooley,  Const.  Lim.  84, 81, 

HcClell»ii.  J.,  delivered  the  opinion  of 
the  court; 

This  appeal  iuYolves  the  constitutinnallty  of 
an  Act  "  10  Anthorize  and  Empower  the  Mayor 
and  Aldermen  of  Birmingham  to  Improve  tbe 
Sidewalks  of  the  City  of  Birminttbam,  Ala- 
bama, at  the  Cost  of  Parlies  whose  Property 
Abuts  such  Sidewalks,"  approved  February  16, 
1885.     Sesa.  Acts  1884-85,  pp.  610-622. 

Tbose  sections  of  the  Act  which  are  neces- 
sary lo  an  underatandine  of  the  point  under 
consideration  are  tbe  following:  "  Section  1. 
Be  it  enacted  by  the  Qeneral  Assembly  of  Ala- 
bama that  the  Mayor  and  Aldermen  of  Bir- 
mingham shall  have  full  power  and  authority 


if  nbutUDK  lota.    Ooeta  1 


Hit  re-paiXns. 

•Bte  paTlng  of  a  Kreetmar  be 
peoaa  ol  tbe  ownen 
Dobuque,  <B  Iowa,  59). 

The  question  whether  tbe  renewal  ctf  the  paving 
of  a  ibeet  la  demanded  for  the  publlo  good  ts  to  l>e 
(latenniDed  br  tbe  dtr  ooundl:  and  their  deter- 
■dloatloa  Is  oonoluslYe,  except  for  want  of  auUior- 
Itr,  or  for  fraud  or  oppreielon.    Jbld. 

That  B  street  has  been  onoa  paved,  and  tlie  ooat 
p<tkl  br  HasesameDt.  does  not  render  Invalid  an  as- 
aenment  tor  re-pavlng  with  Improved  pavement. 
Btate  Y.  Newark.  E  CeoL  Kep.  £34. 18  N.  J.  L.  101. 

An  Boeament.  ander  Act  March  ZT,  1883,  ia  not 
defeated  on  Qm  ground  that  tbe  tax  ordinance  did 
not  mention  partJoular  streets.   Ibid. 

A^eomenta  for  IxuiefllB  may  be  levied  to  pay  for 
tbe  re-pBYlor  of  a  street,  atthoui!'h  the  cost  of  the 
work  Is  tJreair  raised  by  a  seneral  tax.    ibid. 

Dnder  a  general  power  to  00ns  tract  sldewaUta  the 
expense  of  the  removal  of  a  sidewalk  and  re-pavs- 
■oent  of  that  portion  of  Btreel.  where  such  aoMon 
la  neoemarr,  ma;  be  assigned  to  the  general  fund 
appropriated  to  tbe  general  eipenses  of  the  paving 
department.  Attr-Qen.  Y.  Boston,  i  New  Bng. 
Bep.  ne,  U2  San.  £00. 

In  Fennsylvanla  It  has  been  held  tliat  the  cost  of 
le-psringa  public  street  esnnot  be  ]c«ally  obarged 
aumlnat  the  property  fronting  thereon,  notwith- 
standing the  original  east  of  paYtog  tbe  street  was 
paid  out  of  the  pubUo  treasury.  WlUhunaport  t. 
Book,  US  Pa.  ItT. 

Tbe  power  to  aasess  the  expense  of  re-paving  or 
ro-planklng  a  street  on  the  adjacent  proprietors, 
who  bad  borne  tbe  expense  of  tbe  miglnal  oon. 
atruodon,  bas  been  generally  aOlrmed.  Oumee  v. 
CUcago,  10  lU.  I«^  Bradley  v.  UcAlee,  T  Bush, 
wat:  Broadway  Baptist  Church  t.  HoAtee,  I  Buah, 
8L.RA. 


508:  Municipality  No.  S  v.  Dunn.  10  La.  Ann.  SI; 
Williams  Y.  Detroit,!  Mich.  580;  ."holey  v.  Detroit,  IB 
Mlob.  IBS;  Wllklos  v.  Detrok,  (B  Mich,  la);  MoCor- 
inaok  V.  Patebla,  63  Mo.  83;  fflllard  v.  Prrabury,  81 
U.  B.  11  Wall.  STB  (20  L.  ©d.  71B>;  Re  Garvoy.  7T  N.  T. 
taS;  Re  PhililpB,  80  N.  T.  IB;  Re  Agtor,  C3  N.  Y.  917; 
R«  Burke.  fl3  N.  Y.  284;  Re  Brady.  B9  S.Y.SK;  [U 
Smith,  W  N.  Y.  l£t;  Hararaett  v.  Phlladelphln,  BSPa. 
M;  t  DeMf ,  Tain.  33S!. 

Cost  ofgr-uHng. 
Special  assessments  are  madefortbe  oostof  grad- 
ing streets,  or  ohansing  their  grade.    Buffalo  Cem-    . 
etery  Abso.  v.  Buffalo,  118  N.  Y.  81;  Wray  v.  Pltta- 
burgh,  tf  Pa.  SBfi;  State  v.  Dean.  23  N.  J.  L.  SSa; 
Holmes  V.  Jersey  City,  13  N.  J.  Bq.  WO:  Lafeyett* 


.Fowl 


1.110. 


The  cost  of  grading  a  olty  street,  as  distinguished 
from  paving  It.  cannot  be  aBseesed  to  the  owners  of 
tbe  abutting  lota.    Code.  I  MS. 

But  where  grading  Is  necefeary  to  seeure  a  proiv 
er  foundation  for  a  pavement,  and  the  grading  IB 
done  OS  an  Incident  to  the  paving,  tbe  cost  may  be 
regarded  as  a  part  of  the  cost  of  paving,  for  whiob 
the  owners  of  abutting  lots  may  be  taxed.  Oode, 
e  ISB;  SahoQeld  v.  CouneU  Blutls,  BS  Iowa,  OSS. 
'  Stil«  of  apparttonmtnl. 

Bvery  valid  Bieeasment  must  be  based  on  a  legallj 
ordained  basis  of  apportlooment.  Detroit  v.  Daly, 
13  West  Bep.  UH.  B8  Mloh.  MB. 

Local  Bsseasmente  nkay  be  laid  either  In  propor- 
tion to  thebenoBtsor  Inpropoittoo  tothafruutag* 
of  tbe  lands  benefited.  Mou  v.  Detroit,  U  Micb. 
ISG;  Hoyt  v.  East  Bagtnaw.  U>  Mlob.  W. 

An  asaessment  apportioned  aooording  to  benellta 

a  legitimate  ezerelse  of  the  taxing  powiB.   Stat* 
Newark.  37  M.  J.  L.  Ul;  Seattle  v.  Teeler,  1  Wash. 
I.B1. 


See  also  48  L,  R.  A.  274. 
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Alabama  Sdpbkhx  Couut. 


to  eatne  and  procure  all  ridewalks  along  tbe 
streets,  avennes  and  slleTS  now  eatsblish^,  or 
bfreiifier  to  be  eetablisbed,  in  said  city,  to  be 

Sited,  leveled,  curbed,  graveled.  Blagged,  cln- 
ed.  paved  or  macadamized,  or  to  be  re- 
rraded,  rt-leveled,  re-curbed,  re  graveled,  re- 
slagged,  re  cindered,  repaved  or  re-macaoam- 
ized,  in  sucb  manner  and  bj  sucb  metboda  aod 
will!  such  material  as  they  may  deem  best  and 
proper.  Sec.  3.  Be  it  further  enacted  that  tbe 
said  Mayor  and  Aldermen  of  BirmingbamBhatl 
have  tlie  power  to  have  auoh  work  done,  or 
cause  tbe  «ame  to  be  done,  and  tbe  expense 
thereof  sball,  after  tbe  completion  thereof,  be 
by  said  Mayor  and  Aldermen  of  Birmingham 
SBseBsed  upon  the  abuLling  owners  of  laods  or 
lotii  lyiog  aloog  and  adjacent  to  the  street*  or 
alleys  along  wbich  auch  work  i«  done,  in  pro- 
portirin  to  Ibe  amount  of  the  beneflt  accruing 
to  Buch  abutting  owner;  and  all  such  aesess- 
ments  shall  be  and  coDSlilule  a  lien  upon  the 


It  thus  appears  that  the  purpose  at  the  Act 
and  its  effect,  tf  valid,  fa  to  authorize  local 
assesamenU  against  property  lo  pay  for  pave- 
ments constructed  along  its  front;  the  coat,  aa 
between  different  owners,  to  be  apportioned 
with  reference  to  tbe  t>enetlC8  wbich  ore  as- 
sumed to  Bccnie  to  them  severally  from  the 
bettermeot.  However  tbe  relative  beneSta  are 
to  be  determined  in  a  given  case,  and  the  suin 
to  be  charged  on  a  particular  lot  ascertained. — 
whether  by  reference  to  the  auperflcial  area  of 
the  property  or  the  length  of  its  abutment  OQ 
tbe  sidewalk,  or  tbe  uses  to  which  it  is  devoted 
SB  being  to  a  greater  or  less  ejitent  facilitated 
bj'lhe  Improvement,  or  the  enhancement  there- 
by of  its  value  compared  with  other  property 
aubject  to  the  groea  asses.;ment, — one  Ihinar  is 
assured:  that  the  assessment  is  not  made  with 
reference  (o  the  value  of  iheomoerlv.  nor  witli 


Tbe  ireneral  rule  for  determining  the  amount  of 
tbe  t>eneQt  Is  to  ascertain  the  market  value  of  the 
property  with  the  Improvement  and  wltbout  It:  the 
eiceee  of  value  with  tbe  Improvement  over  that 
without  It  belnff  the  amount  of  benefit.  Blwood  v. 
KooheMer,  t8  Hun.  IQB. 

The  provisions  and  poIlOT  of  the  Reviled  Statutes 
■a  to  the  assessment  and  valuation  of  lots  for  tbe 
cost  of  local  Improvements  were  loteeded  to 
equalize  the  expense  uponaU  the  Iota  beneflled. 
Farmelee  T.  Toungstown,  1  Weat.  Bep.  4B,  4>  Ohio 
8t.lS2L 

A  statute  apportioning  the  cost  of  atreet  Improve- 
ments to  tots  or  parcels  of  ground  extending- from 
the  street  to  lie  Improved  to  tbe  centre  of  the  block, 
aocordlnz  to  the  value  of  the  ground  eioluslve 
of  Improvements,  Is  not  unconatltutlonal.  New- 
man V.  Bmporia,  11  K»a.  ASS. 

has  been  levied  under  a  statute  which  required  the 
awenora  loanen  all  the  lands  bcueflted.  the  Legis- 
lature cannot  authorize  a  further  aseeeement  (or 
Uie  Improvement  to  tie  levied  agatast  other  lands 
of  the  same  owners,  so  long  as  the  original  auom 
mcnt  remains  valid  against  those  owns™,  State  v. 
Essex  Publlo  Koad  Hoard,  61  N.  J.  L.  JM, 
If  In  the  Judftment  ot  the  anxsaaiH  tbesiieflial 


mstanoed  that  a  rea- 

offertt  for  sale  only 

thej  should  levr  tbe  aasees 


benetltB  ol 
a  lot  of  !h  I 


;>ubllo  : 
1  oblcb  iB 


as  an  entirety. 

ment  upon  Uie  whole  lot.  and  not  merely  upon 
aiioh  part  ot  tbe  lot  as  Ilea  within  lines  previously 
Bxed  by  ttiem  as  the  limit  ot  assessable  benefits. 


not  oonllned  to  one  mode  of 

r  adopt  the  fronts  foot,  the 
•quare-foot,  the  square-acre  or  the  od  mlornn  basis, 
In  lu  dkcretlon.  Dally  v.  Swope,  17  UlH.  aoi:  Blo- 
ton  V.  Ashburr,  <1  Cbl.  tss. 

When  the  charter  rcquirea  tbe  property  to  be  as- 
sessed according  to  benefits  received,  Itosnnotlje 
aaeesfed  aocoi-dlng  lo  trontoBe.  Ogden  v.  Hudson. 
as.  J.  L.  VH;  St,  John  v.  East  St.  TauIs.  60  III.  8E. 


and  It  1 


Dot  competent  to  apportlOD  ttie  sascfBmont  aooord- 
Ing  to  frontage.  Peay  v.  Little  Book.  Si  Ark.  SI; 
Palmerv.  Way,  aColo.  lOa.  See  iVeclcs  v.  MUwau- 
kee,  10  Wla.  SOi  Chicago  v.  Lamed,  S4  III.  £03. 

UuDldpal  aaeessmenta  for  tbe  Improvement  of 
streets  must  be  ad  valortm,  and  not  aooordias  to 
frontage,  and  must  be  npon  both  vaoant  and  occu- 
pied lots  similarly  situated.  The  ezoeptloD  of  one 
8L.R.A. 


vlolacee  tbe  constitutional  pnnelple  of  uniformity 
In  the  tmposttlou  of  Oiej  burden.  IfonUoello  T. 
Banks,  «a  Ark.  aa. 


ItlaD< 


>rtbeai 


portlonmentof  the  expenses  of  local  Improvements 
on  adjacent  property  by  the  "front  foot."  Buth- 
ertord  v.  Hamilton,  ST  Ho.  H& 

A  delegation  of  authority  to  levy  assesameola  tor 
local  Improvemeata  Id  proportloo  lo  the  frontage 
of  the  land  assessed,  and  not  In  proportion  to  beo- 
eflts,  la  not  In  ylotatioo  ot  tbe  Oallfomia  Constlta- 
tlon.    Jennings  v.  Le  Breton.  80  GaL  B. 

Assessments  for  epocdal  Improvemanta,  under 
Rev.  Stat,  H  IMS.  S970,  were  Intended  to  equaUv 
Uie  expense  upon  land  benefited.  Where  there  I* 
benefited  land  not  subdivided  Into  lots,  and  lla  value 
is  found  by  the  front  toot,  sudi  value  Is  Ita  value 
for  taxation.  Pannelee  v.  Toungstown,  1  Weat. 
Rep.  a,  iS  Ohio  6t  KB. 

Prima  taole,  all  land  within  the  city  Ilmlta  Is  sub- 
ject to  tbe  frontage  rule;  and  the  burden  of  prov- 
ing land  mral  rests  upon  tbe  owner.  Stewart  v. 
Pblledslphla  (FaJ  4  Oent.  Rep.  OTi. 

Where  assessment  by  tbe  front  foot  has  beta 
made,  each  lot  Is  separately  liable.  Tounglove  v. 
Hackmao,  1  Weat  Bep.  at,  t8  Ohio  Bt.  W. 

No  power  exists  to  charge  rural  proper^  for 
paving  roads  by  the  fool'tTODt  measnre  appUosb- 
ble  to  olty  proper^.  Phlladelpbta  v.  Eedth  iPa.)  1 
Oent.  Bep.  ess. 

The  Fact  that  application  of  the  front-foot  rule 
ot  aaessment  for  municipal  Improvements  will 
amount  to  more  than  the  value  oF  a  long,  narrow 
lot  tranUng  on  the  street  lengthwise  Is  no  objection 
to  tbe  appllcatloo  of  such  rule  In  aeeenlng  tbe  lot. 
Harrlsburg  v.  McOormlck.  US  Pa.  as. 
,  Where  a  tax  la  to  t>e  levied  upon  lota  and  lands 
upon  the  Btreeta  to  be  Improved  In  proportion  to 
frontage,  tbe  lots  are  only  those  upon  tbe  line  of 
the  streets  upon  whioh  they  front  or  abut.  Wlllnir 
V.  Bprlngeeld.  12  West  Hep.  ma,  m  Ol.  306. 

In  California  It  hw  been  held  that  the  assessment 
of  abutting  pronorty  In  proportion  to  Its  frontage 
Is  not  In  violatiOD  of  tbe  oonstltuHoDol  provlaloa 
as  to  valuation,  equality  and  uniformity. .  Burnett 
V.  Sacramento,  U  tU.  TB;  People  v.  Burr.  18  CW. 
S4S:  Emery  v.  San  Fraudaoo  Qaa  Oo.  18  CkL  Slfi; 
Emery  V.Bradford, nCaLTBi  Walafa  v. Motlnwa,  M 
Cal.  11%  Taylor  v.  Palmer,  H  (U.  MS;  Crosby  v. 
Lyoo,  ?r  Oal.  Hfc  Chambers  v.  Batlerlee,  M  CaL  OTt 
Reclamation  DM.  v.  Hagar,  t  fiawy.  HBt  Oaklaod 
Pav.  Oo.  V.  Rler,  Ei  CaL  STO;  WhlUog  v.  Quaokett- 
buah.HCU.mlL 


Matok  of  BiBinHOBAii  v.  Eleik. 


nference  to  tfae  UmltaUotia  on  Uw  rate  of  mu- 
nicipa]  lAXBtJoD.  It  1b  maoKest,  tberefore,  that 
If  the  asaenm^nt  tea"  lax,"  viMn  the  mcan- 
iDgof  the  CoDStltuHoii  of  Alabama,  tbe  Statute 
aulboriziDK  it  is  repugnaiil  to  section  1  of  arli- 
cle  11  of  tnat  iiutrumeiit,  wbJch  reqiiirea  ibat 
"all  laim  levied  on  ptopertjln  tbUBtate  shall 
be  araessed  la  exact  proponioD  to  the  value  of 
sucb  property,"  and  also  to  Kctioa  T  ol  that 
article,  which  provides  that  "no  city,  tonn  or 
other  municipal  corporatlnn  .  ,  ,  shaJl  levy  or 
collect  a  largeriate  of  laxatlon  In  any  one  year, 
OD  the  prupeny  thereof,  than  one  half  of  one 
per  centum  of  the  value  of  such  property  bb 
•sBeMed  for  itate  t&xatioD  during  the  precediog 
year." 

There  li  no  longer  an^  doubt  but  that  organic 
llmitationi  on  tbe  taxing  power,  though  ex- 
pressed  in  general  terms,  apply  as  well  to  the 
'  le  of  Uial  power'lhrougb  the  medi  * 


tuie  for  Slate  purposes;  and  bence  tbe  require- 
ment that  all  laies  levied  on  property  in  this 
Stale  sball  be  assessed  ad  valorem  woula  obtain, 
'  with  respect  to  municipal  taxation,  evea  in  the 
absence  of  tbe  other  provlHlon  quoted,  requir- 
ing sucb  laxetloD  to  be  based  on  the  value  of 
property  as  assessed  for  stale  taxation,  Mebile 
V.  SloaeaaU  Int.  Co.  C3  Ata.  6T0. 

Both  Ihe  sections  nott^  therefore  bear  npou 
oasesBmcnls  tor  municipal  puipoaes;  and,  if 
eiiber  coven  tbe  local  assessment  nnder  con- 
aidenition,  tbe  law  aulborizing  It  must  fail. 
It  is  a  fair,  if  not  necessary,  inference  that  Ihe 
terms  "taxes"  and  "taxation"  have  re«i)ect- 
Ively  Ibe  same  meaning  wherever  found  in 
article  U  of  the  CongLituUon.  Tbe  "taxes" 
which  mutt  be  laid  od  a  basis  o(  value  Id  sec- 
tion 1  constitute  the  "  taxation  "  referred  to  for 
state  purposes  in  section  4,  for  county  pur- 
poaes  in  section  6  and  for  municipal  purposes 
In  secIioD  7;  and  therefore  tbe  only  muQicipal 
tazutioD  which  the  Constitution  requires  to  be 
aaeesscd  In  exact  proporliou  to  tbe  value  of 
)iropi-rly  in  that  embraced  in  the  terms  of  seq- 
tion  T.  Tbe  most  literal  coosiruction  of  which 
tbe  Innsrusge  of  that  section  is  susceptible  will 
noi  admit  of  its  applicution  to  local  assessment 
to  provide  for  local  improvemeolsof  sidewalks. 
By  the  very  terms  employed  throughout  the 
article,  tbe  taxes  and  taxation,  whether  state, 
county  or  municipal,  are  those  which  make  up 
tbe  general  revenues  of  the  one  or  Ibe  other 
politiL-ul  division,  as  tbe  case  may  be, — rev- 
enues wbicb  come  from  all  tbe  property  in  tbe 
tetritory  andgo  lo  defray  eeneml  governmental 
exiH'nililures,  asdislinguiiibed  from  special  out- 
laws to  provide  for  purely  local  eiigenciea. 
Vt  iih  respect  to  section  7,  this  is  made  to  appear 
with  gieai  clearness  by  its  reftreace  to  the 
property  10  wbicb  tbe  Umitatioo  it  imposea  is 
made  to  apply,  and  by  Its  requirement  aa  to 
the  assessment  upon  wnich  the  municipal  levy 
must  be  preilicaied.  Not  only  is  tba  levy  by 
any  city  to  be  made  "  on  the  property  thereof, 
•'.  «..  Ihe  whole  taxable  properly  thereof,  but  it 
must  be  made  on  "such  property  as  assessed 
for  slate  taxation  during  the  preceding  year." 
No  sucb  thing  is  known,  or  was  known  when 
tfae  CoDstiimion  of  187S  was  adopted,  or  had 
ever  been  known,  a«  local  asaenments  of  prop- 
erty for  alAte  tMatlon.    Ttw  itala  iMeasment 


vlsos  to  section  7  show,  to  provii  e  A  fund  for 
the  general  expenses  of  tbe  city  government. 
Tbe  city's  levy  there  Liaiied  musi  be  put  apon 
tbe  whole  property  taxed  by  the  State,  at  the 
valtuitlon  fxed  by  the  State's  agenta.  This- 
neceasarily  and  wholly  excludes  any  idea  of  a. 
local  assessment  of  parliciilar  property  for  any 
purpuee,  or  to  be  laid  in  any  manner,  under 
tbe  Constltulion.  Notbiug  in  that  instrument 
refers,  or  can  be  made  applicable,  lo  such  & 
local  charge.  If  this  spccits  of  taxation— for 
it  is  taxation  and  referable  to  tbe  laiing  power, 
though  differing,  as  we  shall  see,  from  tho 
"taxes"  and  "taxation"  regulated  in  Stat« 
ConstitutioDS — is  to  be  upheld,  it  must  be  re- 
ferred to  the  sovereigu  power  of  tbe  General 
Assembly,  which  hits  been  curtailed  only  ta 
the  extent  of  exprew  constitutional  limitations. 
If  article  11  contains  no  inhibiiiim  upon  th» 
power  of  tbe  LefCislature  in  respect  to  local 
assessments  by_  cities  and  towns,  the  Act  under 
consideration  is  valid  and  the  assessment  in- 
volved here  was  well  laid;  for  no  proposilioik 
is  now  belter  established  b  the  law  than  Ibat 
Constitutions  are  not  in  the  nature  of  Enabllag; 
Acts,  but  are  limitations  upon  tba  otherwise 
boundleas  powers  of  Lej^slaturea.  or,  in  olher 
words,  that  the  General  Assembly  Is  not  to 
look  to  the  Organic  Law  to  ascenaln  what  la 
permitted  it  to  do,  but  only  to  find  what  inbiU- 
tiona  are  thereby  put  on  its  action.  Cooley, 
OonsL  Lim.  479;  Burroughs,  Taxn.  S  IM;  3 
DUIgn,  Muo.  Corp.  S  737;  irunn  v.  MobiU,  67 
Ala.  8;  Dorman  v.  Slatt,  84  Ala.  231;  flow  t. 
Emnerlv.  8H  Ala.  608. 

Having  attempted  to  demonstrate  tbat  the 
assessment  here  could  not  have  been  made 
under  the  provisions  ot  the  Constltulion  either 
as  it  was  male,  on  a  basis  of  benefits,  or  evea 
on  a  bashi  of  the  value  of  tbe  pariicular  prop- 
erty, tt  next  becomes  necessary  to  delermioe 
whether  the  Organic  Law  is  exclusive  of  all 
Olher  assessments  against  property  than  thosa 
of  which  it  treats,  in  such  sort  as  to  amount  tft 
a  prohibition  upon  the  I^gislatore  in  respect  ta 
an  assessoieDi  of  tbe  class  under  consideration. 
It  is  not  questioned  but  that  the  power  whicb 
this  Statute  undenakes  to  delegate  to  Ihe  mu- 
nicipality of  Birmingham  Is  a  part  of  the  tax- 
ing power  inherent. in  all  government,  and 
without  llmilationa  other  than  tbose  expressed 
In  tbe  Organic  Law.  It  is  equally  free  from 
dbubt  tbat  the  pnwerof  taxation  is  never  to  bft 
taken  to  be  suirjodered  by  intendment  or  im- 
>  plication,  and  tbat,  wilhnut  an  expressed  sur- 
render, clear  and  explicit  in  its  terms,  it  must 
be  held  to  reside  undiminished  in  the  Logisla- 
lure,  Glat^ov!  v.  BowM,  43  Mo.  47tM8a;  Hal- 
timora  v.  Baltimore  <fi  0.  R.  Go.  6  Gill,  288,  4» 
Am.  Dec.  581;  BattU  v.  Mobile.  0  Ala.  234,  44 
Am.  Bee  43d,  neU  441;  2  Dillon,  Mun.  Corp. 
8  752. 

Are  the  provirions  of  article  11,  referring,  u 
we  have  seen,  lo  general  taxes  and  taxation, 
and  to  such  only,  expressed  limtlalions  on 
tbe  power  of  Ihe  Legislature  with  reapect  to 
local  assessments  on  property  to  pay  for  local 
improvementa  which  beneht  that  particular 
propertyT    We  Utlok  not    Tlie  overwhelm- 
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log  weight  of  authority  U  agunst  aacb  a  cod- 
■tnictioa  aod  in  favor  oi  the  valtdlty  of  aucb  »•■ 
•euments.  la  conaideringlhe  question,  Jurists 
and  Judges  have  proceeded  on  the  theory  tbat 
•uch  chnrj^a  were  not  laies  in  tbe  ordinary 
senee,orwithin  tbemeBuing  and  intent  of  consd- 
tulional  provisions  similar  lo  tliose  of  Alabama, 
but  that  they  are  in  the  nature  of  com  penpal  ion 
for  a  benefit  peculiar  to  the  owner  of  tbe  abut- 
ting properly,  and  traceable  to  taim^  tbat  such 
asst!9snieDts  are  not  exacted  for  the  general 
public  welfare,  and  do  not  po  to  the  support  of 
goveinmeotai  agencies,  from  the  exisleuce  and 
maintenance  of  nhicb  each  citizen  derives  a 
like  benelii.  but  that  they  are  deman  jable  be- 
cause the  government  has  expended  ao  equiva- 
lent sum  jn  improving  tbe  property  against 
which  they  are  laid,  and  thereby,  not  tbe  pub- 
lic, but  the  individual  owner  of  the  property 
Improved,  has  been  to  that  extent  tlie  gainer. 

A  tax,  it  is  said,  ia  a  contribution  to  the  gen- 
eral fund,  Tbe  amount  of  it  istaken  from  tbe 
individual,  and  nothing  which  benefits  him 
Individually  as  dialinguisbed  from  tbe  masa  of 
citizens  h  given  in  £e  place  of  it  He  paya, 
and  by  tbe  amount  he  paya  ia  poorer  than  he 
was  before.  Not  bo  with  an  assessment  of  tbe 
class  we  are  considering.  The  property  owner 
pays  it,  but,  in  legal  con  I  em  plat  ion,  be  loses 
nothing.  He  receives  tbe  value  of  hia  money 
Id  the  betterment  of  bis  property;  and,  in  addi- 
tion U>  this,  he  is  benefited  lo  tbe  same  extent 
that  all  other  cilizens  ore.  Id  tbat  a  thorough- 
fare of  Ihe  city  in  which  liii  property  ii  situ- 
ated,  and  he  probably  lives,  ia  improved.  Tbe 
aullK/iilica  almost  untversnllv  take  such  an 
imposition,  though  confessedly  laid  under  the 
taxing  power,  out  of  Ihe  category  of  "taxes" 
and  "  iBXntion,"  as  those  terms  are  employed 
In  organic  iimitaliona  on  legislative  povrer  to 
lew  or  Bulhorize  tbe  levying  ol  taxes,  and  In 
general  siatutes.  Uooley,  Taxn.  829-687;  Bur- 
roughs, Taxn.  4eO~4eS;  2  Dillon,  JUuo.  Corp. 
6!^  752,  753,  761  tt  »eq.;  PeopU  v.  Brooklyn,  i 
N.  Y.  430;  S/uehan  v.  aood  Samantan  ho«pi- 
tal.  SO  Mo.  15Q;  Dorgan  t.  Bmton,  13  Allen, 
223:  mduAt  V.  BridsepoTt,  23  Conn.  189;  Oar- 
TtU  V.  Bt.  Louit,  £5  Mo.  606;  Vain  v.  I>avi» 
County,  80  N.  C.  8;  Shufordv.  LinaHn  Oniniy, 
Id.  662;  mu  V.  Bigdon.  B  Ohio  8t  248;  King 
T,  PorUand,  3  Or.  146;  Norfolk  v.  Ellit,  20 
Grstt.  227;  liovndtree  v.  Galmton,  42  Tex. 
613;  BaltimoTt  v.  Oretn  Mountain  Cemetery 
Co.  1  Md.  617;  C/iambert  t.  Satterlee,  40  Cal. 
407;  Bdgerton  t.  Green  C<nt  Upringa.  18  Fla. 
140;  Ooodrieh  v.  Wincheiier  di  D.  Tump.  Co. 
m  Ind.  119;  Hinee  v.  Leaveniecrth.S  Ean.  180; 
MunieipaliCi/  JVo.  t  v  Dunn,  10  La.  Ann.  67; 
Xoti  V.  Detroit,  18  Mich.  495;  Williatru  v. 
Cammacic,  27  Misa.  2(ra;  Matim  t.  Fatty,  67 
Miss.  878;  J'eimle  v.  Auttin,  47  Cat.  853;  Brirlgti- 
port  v.  Nea  York  A  N.  U.  B.  Co.  86  Conn.  265; 
JIayilcn  f.  Atlanta,  70  Ga.  817;  ISaTber  Aivhalt 
Fav.  Co.  T.  Cogreai  (La.)  6  So.  Rep.  848;  Exeel- 
tior  P.  &  Mfg.  Co.  v.  Green.  89  La.  Ann.  467. 

On  tbe  oilier  hand,  the  decisions  In  three  or 
four  Stales  are  to  tbe  effect  tbat  local  assess- 
ments of  this  cbamcler  cannot  be  made  uuder 
constitutional  pro*  isiona  requiring  equality  and 
uniformity  of  taxation  and  assessments  in  pro- 
portion to  the  value  of  properly.    Tbe  leading 


ease  may  perhaps  find  some  jurtlflcatlon  li 
peculiar  phraseology  of  the  constitutional 


In  the 
„-- constitutional  pro- 

visiona  supposed  lo  bear  on  tbe  question,  thou  e'h 
opposite  conclusion  was  reached  by  tbe  Vfr- 
fiinia  court  on  substantially  tbe  same  provb- 
■"ns.    Norfolk  v.  EUit,  mpra. 

The  effect  of  tliis  Illinois  decision  was  sub- 
sequently remedied  by  an  amendment  of  the 
Constitution.  The  Supreme  Court  of  Arkan- 
sas, in  Peay  v.  LittU  Book,  82  Ark.  Bl,  fol- 
lowed  this  Illinois  decision,  and  anotlier  bythe 
Wisconsin  court  ( WeekM  v.  Milteatikee,  10  Wfa. 
248),  which  is,  perhaps,  also  referable  to  pe- 
culiar terms  of  the  Constitution,  and  which,  at 
ily  imports  doubt  as  to  whether  tbe  re- 


such  local  asaessmenta  could  not  be  authorized 
ider  a  constitution  which  required  property 
be  taxed  uniformly  and  according  to  value. 
This  Arkansas  decision  ia  not  reconcilable  with 
tbe  earlier  case  of  MeOehee  v.  Mathit,  31  Aik. 
.  )n  substantially  the  same  point.  Alike 
conclusion  has  been  reached  In  Tennessee  and 
Colorado;  but,  as  in  the  Illinois  case,  tbe  lerma 
of  Ihe  Organic  Law  which  were  supposed  to 
enforce  the  result  were  something  more  than 
^eral  requirements  for  uniformity  and  equal- 
ity of  taxation,  and  assessments  on  tbe  basis  olF 
value.  Falmirr  v.  Way,  6  Colo.  110;  Taylitr  v. 
Uhandl^,  0  Heiak.  340. 

When  to  these  cases  are  added  those  of  Mo- 
bile V.  Dargan  and  Moiiie  v.  Bot/al  St.  R  Co., 
decided  bv  this  court,  which  wiil  be  presently 
considered  more  particularly,  it  is  Iwtieved  that 
the  full  array  of  adjudications  against  tbe  con- 
stitutionality of  lawa  like  tbat  involved  here  is 
presented.  After  marshalling  tbe  authoriijes 
pro  and  con.  on  this  question,  Jvdge  Cooley 
concludes:  "The  fact  very  clearly  appears  that, 
while  there  la  not  such  a  concurrence  of  Judi- 
cial opinion  as  would  be  dfairable,  tbe  over- 
whelming weight  of  authority  is  in  favor  of 
the  position  tliat  all  such  provisions  for  equal- 
ity and  uniformity  in  taxation,  and  for  taxa- 
tion by  value,  have  no  apphcation  to  these 
apeclal  assessments"  against  abutting  property 
lay  for  tbe  cooatruction  of  sidewallub 
ey,  Taxn.  684. 
..  e  now  recur  to  tbe  two  cases  decided  by 
the  Supreme  Court  of  this  State,  and  noted 
above.  They  each  involve  the  validity  of  the 
same  Statute,  and  were  decided  at  the  same 
term,  tbe  one  being  cited  as  the  authority  to 
support  the  olber,  and  tbe  one  thus  died  iiAelf 
being,  on  this  pomt,  unsupported  by  reference 
to  any  authority.  I4ot  only  is  tbl^  true,  but 
Ihe  opinion  essays  no  argument  in  support  of 
the  conclusion  reached,  cor  enters  upon  any 
consideration,  which  it  mlji^ht  be  supposed  a 
question  so  important — decided,  for  auebtthat 

3)pean,  as  upon  first  impression — wotud  have 
icitcd. 

In  tbe  opinion'in  MobiU  v.  Boyal  81.  B.  0»., 
moreover,  there  is  an  tnlimatioii  that,  had  Ihs 
assessment  been  by  benefits  Inatead  of  bj 
frontage,  the  Act  aulborizing  It  would  not  have 
been  open  to  tbe  objection  6t  unconatitution- 
ulity.  Very  clearly.  It  the  Constitution  ap- 
plied at  all.  It  would  have  been  equally  fatal 
whether  the  assessment  were  by  frontage  or 
by  benefits,  since  neither  mode  would  mevt  the 
orgaolo  requiiemeotof  asseasmeDt  In  exact  pro- 


Wheat  t.  Dikolb, 


8TS 


^^(in,40  Als.  810;  Mobi) 
Id.  832. 

Not  on)j  are  these  caseaopposed  to  tbe great 
-weight  of  judicial  opiajoo  In  other  Slates  and 
to  all  authoritative  texts,  but  the;  are  In  con- 
flict with  the  later  adjudication  of  this  court 

In  the  caae  of  /ricin  v.  Mobik.  57  Ala.  6,  the 
Act  declared  in  MobiU  v.  liargan  to  have  beeu 
repeated  by  the  Conatitultoti  of  16G8  a^ia 
came  Qoder  rcTiew  nitb  reference  to  au  asaess- 
incDt  which  had  tjeen  made  before  that  Consti- 
tution becnine  ibe  Bupreme  law  of  the  State. 
Tbli  court  iQiiiDiLt^  luch  dnubt  of  the  correct- 
new  cf  the  decision  in  Bargan'i  Gate  as  la 
Implied  bj  citing  a  prepond  era  ting  run  of 
■uthoritiea  holding  the  oppoxitc  view,  and  h^ 
declloiug  to  again  decide  the  point,  because  it 
■wn  not  necewiorj  to  .the  case  In  hand.  The 
court  then  proceeds  to  pass  on  the  validity  of 
the  law  authorizing  the  le^  of  local  asseas- 
nentB  againsl  lands  to  pay  for  Improvei 


r  in  which  they  abut, 
constltiilioual  i 


o  the  touch 
19  of  force  before  the 
Conatituiion  of  1898.  '  The  conclusion  was  that 
floch  a  law  was  not  repugnant  to  the  provisions 
of  the  Organic  Law  tberet^foie  in  force.  In- 
asmuch as  the  CoDHtituttona  of  161B,  1861  and 
1606  eftch  contained  a  clause  requiring  that 
"■II  lands  liable  to  taxation  in  this  Smte  shall 
be  taxed  in  proportion  to  their  value,"  we  are 
aoabie  to  escape  the  coocluBion  that  the  court 
took  the  view  held  bj  nearly  all  other  courts, 
that  general  organic  provisions  for  taxation  by 
▼oiuatloQ  have  do  application  to  local  assess- 
ments for  local  (treet  imprOTement;  othervriae. 
It  could  not  have  reached  the  conclusion  an. 
nonoced.  That  concluHion,  therefore,  is  in  Ir- 
recoDCilable  conflict  with  the  opinion  In  Dar- 
ffan'i  0am,  and  is  no  more  or  less.  In  effect, 
than  a  later  adjudication  by  this  court  that  the 
farmer  decision  li  unsound. 

But,  aside  f  rem  this,  the  cases  of  M-Mlt  v. 
Xkrrgan  and  Mobile  r.  RoytU  St.  R.  Go.  are  un- 
■ound  in  principle,  and  opposed  to  the  great 
weight  of  authority.    It  ia  true  the  clause  of 


the  CoDstltiition  involved  to  those  cases  waa 
re-ordalned  after  that  decision  was  made;  and 
ordinarily  the  reeoaclmentof  a  law  after  it 
has  been  judicially  interpreted  will  be  held  to 
impress  the  judicial  construction  upon  it.  But 
this  ill  not  a  universal  caoou  of  construction, 
even  where  identically  the  same  laopiage  hna 
been  employed;  and  in  this  case,  while  scciioD 
1  of  article  11  of  the  Constitution  ot  I87S  ia 
identical  with  section  1  of  article  Bof  the  Con- 
■titution  of  18S8.  yet  the  presumption  that  the 
convention  of  1875  intended  that  section  should 
bear  the  conslrucllon  put  o^i  it  in  Dargan'l 
Gate  is  rebutted  by  the  succeeding  sections  of 
that  article,  nbirh  are  new  to  the  Constitution 
of  1875,  aitd  which  demonstrate  that  the  fratn- 
ers  of  the  present  Or^mic  Law  had  In  mind, 
and  intended  to  proviile  for,  regulate  and  limll, 
in  and  by  the  ordinance  of  article  II,  only 
general  taxation  for  general  governmental  pur- 
poses,—state,  county  and  municipal.  The  rule 
of  construction  referred  to,  it  thus  appears, 
rests  upon  a  presumption  ot  Intention  which  Is 
rebutted  by  the  language  employed  by  the 
makers  of  the  present  Constitution.  We  can- 
not give  it  any  operation  in  this  caae;  and  we 
cannot  follow  the  cases  relied  on,  and  would 
not,  even  had  their  soundness  not  been  already 
drawn  in  question  In  the  case  of  /ruin  v.  Mo- 
bile, tupra. 

The  sounder  riew  is  that  taken  in  the  very 
numerous  cases  cited  above, — and,  tfaoug:h  very 
I  numerous,  they  are  by  no  means  all  that  w 
I  hold, — 10  the  effect  that  provisions,  whether  in 
statutes  or  constitutions,  relating  to  general  tax- 
ation for  state,  county  and  municipal  purposes, 
or  either,  have  no  application  to  special  assess- 
ments laid  against  abutting  property  to  pay 
for  street  Improvements  wtuch  have  benefited 
and  enhanced  the  value  of  the  property  so  as- 
sessed. The  Statute  authorlKing  such  assess- 
ments In  the  GIty  of  Birmingham  Is  a  valid  en- 
actment. 

TAejitdgm»ni  of  tb*  City  Court,  inwMng  a 
eontrarg  ruling,  it  reeerted,  and  t/ieiutut  rw- 
ma7id«d. 


SOUTH  CAROLlMi  SUPREME  COURT. 


Uargaret  B.  WHEAT  «f  al.,  Apptt., 


(....B.C....-) 

A  dividend  from  k  dAcedeat'a  aMaatm, 

whloli  are  not  ■undent  to  par  credlton  in  full. 
«an  be  oomputad  tn  favor  of  a  mortsBKe  creditor 
only  on  tha  balanoe  ot  the  mOTtg^e  detit,  vhere 
ha  has  aooopted  the  prooeed*  of  the  mortRag^d 
pnmliei  on  a  aale  thereof  to  pay  debU  as  part 

(Aprtl  10,  ISBO.) 

APPEAL  by  complainants  from  a  decree  of 
llie  Common  Pleas  Circuit  Court  for 
Charleston  County  in  favor  of  defendant  in  a 
G(»tTOTerBy  submitted  to  the  court  without  ac- 
tion tor  the  purpose  of  determining  the  amount 
of  the  dividends  to  which  complsinanti  were 
8L.  RA. 


entitled,  to  be  paid  out  of  the  assets  of  the  estate 
of  defendant's  intestate.     A^rmed. 

The  agreed  statement  of  facts  upon  which 
the  controversy  was  submitted  la  as  follows: 

"Margaret  B.  Wheat  claims  to  recover  of  Q. 
W.  Dingle,  as  administrator  of  Q.  J.  Lubn.  a 
dividend  upoQtl6,0:i3.9a;  and  the  said  admin- 
istrator resists  said  clsim,  but  is  willing  to  pay 
her  s  dividend  upon  |6,082.93. 

"The  Paragon  Building  &  Loan  Aesocinlion 
claims  to  recover  of  U.  W.  Dingle,  as  adminis- 
trator as  aforesaid,  a  dividend  upon  $11,3')7.62, 
which  claim  said  administrator  resists,  but  is 
willing  to  pay  a  dividend  upon  ^.S17,70. 

"B.  F.  Simmons  claims  to  recover  of  G.  W. 
Dingle,  sa  administrator  as  aforesaid,  a  divi' 
dend  upon  ^,234.40,  which  claim  said  admin- 
istrator resists,  but  [a  witling  to  pay  bin  a 
dividend  upon  16.014. 

"H.  M.  Harmon,  executrix  of  Eleaier  Har- 
mon, claims  to  recover  of  O.  W.  Dingle,  asad- 
mlnistralor  as  aforesaid,  a  dividend  upon  (18,- 


South  Cabollna  Suphbub  Coubt, 
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"i' lie  following  Breth4  facts  upon  wbicb  tbe 
said  controveray  depends: 

"(1)  Margaret  B.  Wheat  U  a  creditor  of  tbe 
said  G.  J.  LuhQ  upoo  a  claim,  which  at  ttie 
time  of  his  death,  with  interest  to  the  1st  of 
Juae,  1889,  amounted  lo  the  said  sum  of  (18,- 
063.93,  upon  wbich  a  dividend  ia  claimed. 

"(2)  For  this  claim  abe  held  as  collateral  ae- 
curity  a  policy  of  insurance  effected  bf  the  said 
O.  J.  Litbn  in  bis  own  name  upon  his  own  life, 
and  which  heassigoed  in  his  lifetime  to  his  said 
creditor  to  iecure  aaid  debt.  Mra.  Wheat  aince 
bis  death  bu  realized  (10,000  from  this  secu- 
rity and  applied  tbe  same  towards  her  ckim. 

"(8)  Tbe  admiaifitratoi  of  G.  J.  LiihD  has  in 
bis  hands  a  large  amount,  the  proceeds  of  assets 
for  distribution,  and  is  willing  to  pay  the  prop- 
erdividetidupon  $6,08S.U9,  beingiiiedcflcioocj 
upon  Mrs.  Wbeat'a  claim  after  the  application 
thereto  of  the  proceeds  of  the  secuill^  as  afore- 
sHld;  but  the  said  Mn.  Wheal  claims  abe  it 
etiliiled  to  a  proper  divideod  upon  tbe  entire 
amount  <lt  the  indebtedneea  as  it  stood  at  the 
time  of  the  death  of  tbe  aaid  Q.  J.  Luhn,  to- 
gether with  tbe  interest  tbereou  up  to  the  time 
of  dislributloo,  regardless  of  wbat  was  realized 
upon  the  securily. 

"(4)  If  the  aaid  claim  by  Mrs.  Wbeat  Is  well 
founded,  and  distribution  Ik  made  accordingly, 
she  will  not  receive  from  all  sources  more  Inan 
the  anioutic  of  the  debt  to  her  by  G.  J.  Luhn. 

"(S)  Tbe  other  parties  named  as  plaintiffs  in 
this  conlroveray  are  each  and  all  bond  creditors 
of  aaid  G,  J.  Lubt),  who  held  mortgages  given 
by  bim  upon  bi^i  real  estate  to  secure  bis  respec- 
tive bonds  to  them, 

"(6)  Tbe  said  adminislrator  filed  bis  com- 
plaint aj^aiust  the  heirs  of  G.  J.  Luhn  for  a  aale 
of  his  real  estate  in  aid  of  personal  assets  lu  an 
action  to  which  all  the  mortgagees  were  patties. 
In  this  aclioD  tljey  set  up  their  mortgages,  the 
real  estate  was  sold  by  order  of  the  court,  and 
tbe  pioceeds  applied  to  said  liens  according  lo 
their  priorities.  Ko  one  of  Ibe  said  bonds  was 
paid  in  fall  from  tbe  proceeds  of  tbe  sale  of  the 
mortgaged  premises  applicable  thereto. 

"In  the  caae  of  the  FeragOD  Building  &  Loan 
Association  tbe  deficiency  was  (5,317.76. 

"In  tbe  caf<e  of  B.  F.  Simmons  tbe  deficien- 
cy was  (6,014. 

"In  the  case  of  E.  M.  Harmon,  ezecuaix, 
deficiency  waa(a,9S6.2a 

"(7)  Tbe  said  administrvtor  basin  his  hands 
a  large  amount  of  Ibe  proceeds  o(  personal  as- 
sets lot  ilistributloD,  and  Is  willing  to  pay  tbe 
proper  dividend  upon  said  deficiencies;  but  tbe 
said  creditors  claim  that  they  are  racb  entitled 
lo  ft  proper  dividend  upon  tbe  entire  amount  of 
tbe  iudebtedness  ta  It  stood  at  the  time  of  the 
deulb  of  tbe  said  G.  J.  Lubn,  together  with  in- 
lerest  iheteon  up  lo  tbe  time  of  distribution, 
regardli'ss  of  what  was  realized  from  the  mort- 
gage of  each  respectively. 

"(6)  If  tbe  said  position  of  tbe  credilora  be  cor- 
rect, and  distribution  be  made  accordingly,  no 
one  of  them  will  receive  from  all  sources  more 
than  tbe  total  of  the  said  indebtedness  to  each 
by  G.  J.  Lubn. 

' '  Tbe  questions  submitted  to  tbe  coutt  upon 


"Are  the  af oreaaid  cndltota,  or  any  of  tbem, 
entitled  to  a  dividend  from  tbe  said  adminis- 
trator upon  tbe  aforesaid  respective  deficleucie* 
ODly! 

"Or  are  tbey,  or  any  of  them,  entitled  to  & 
dividend  upon  their  entire  indebtedness  to  each 
as  it  stood  at  tbe  time  of  tbe  death  of  the  aaid 
G.  J.  Lubn,  with  Interest  up  to  the  time  of  dis- 
tribution f 

"And  the  •dministrator  is  lo  be  directed  bj 
the  court  according  to  its  determination  of  th» 

"It  is  furtber  agreed  as  a  part  of  tbtscasa 
that,  in  the  case  of  a.  W.  Dinldt,  Adminitlra- 
toT,\.H.M.  Harmon,Exte-ubHx,etal.,tayth.i<ik 
all  tbe  mortgagees  were  parties,  which  aaid 
case  was  for  tbe  sale  of  tbe  real  estate,  and  did 
not  concern  tbe  personally,  an  order  waa  mad* 
that,  if  tbe  proceeds  of  Ibe  aale  of  tbe  mort- 
gaged property  were  insufficient  to  pay  Ibe 
several  amounts  reported  due  to  the  respective 
mortgagees,  with  interest  and  coats,  as  afore- 
said, that  tbe  master  specify  tbe  amount  of 
said  deficiencies,  respectively,  in  his  report  of 
sales,  and  that  the  parties  respectively  entitled 
to  such  amounts  so  deficient  have  leave  to  en- 
ter up  judgment  therefor  against  tbe  admiuia- 
Iralor,  tbe  same  to  be  paid,  according  to  the 
priorities  of  tbe  respective  debts  upon  which 
they  are  granted,  out  of  the  assets  of  tbe  estate 
of  said  intestate  wbich  may  be  applicable  tbem- 
to,  eitlier  in  the  hands  of  tbe  tnnsler  or  of  tbe 
said  administrator." 

Mr.  J.  E.  Burke,  for  the  Paragon  B.  ft  L, 

Association,  appellant: 

Appellants  are  entitled  to  a  proportion  ot 
the  assets  based  upon  tbe  amount  of  their  re- 
spective debts  as  tbey  eiisled  at  the  death  of 
the  intestate,  and  before  thesecuritiesbad  been 
applied  thereto,  always  providing  that  in  no 
event  can  more  than  the  debt  be  paid. 

WiUon  V.  MeConnca,  9  liich.  Eq.  BOO;  Mor- 
ton V.  Oaldu^i,  8  Strobh.  Kn.  161;  Wii»on  v, 
Melly,  IBS.  C.  187. 

Tbe  amount  lo  be  paid  at  any  time  by  an 
estate  is  one  tbiag,  and  the  debt  or  am»unt  up- 
on which  a  creditor's  share  for  tbe  .payment 
thereof  is  to  be  based  is  another  thing;  and 
these  two  things  are  seporateand  indepeudeot. 
The  del>t  is  as  fixed  in  amount  at  (he  moment 
of  deaib  as  it  is  in  chamcter,  and  no  payment 
out  of  the  assets  of  an  eatate  to  Ibe  debt  of 
a  decedent  can  alter  Ibe  amount  of  the  debt  to 
which  each  and  every  part  of  the  estate  is  ap- 
plicable according  to  priorities  of  that  debt. 

Morton  v.  Cahiwell,  tupra. 

A  credilor  cannot  use  the  two-fund  doctrine 
to  injure  another  creditor. 

ataU  San.  liank  v.  Harhin,  18  8.  C.  «1; 
Witta  T.  Olarke.  17  8.  C.  828. 

A  mortgagee  has  a  double  security;  be  bas  a 
right  to  proceed  against  both,  and  to  mahe  tbe 
l)est  he  can  of  bblh;  why  be  should  be  de- 
prived of  this  right  because  tbe  deutor  dies  in- 
solvent,  it  is  nul  easy  to  see. 

See  note  to  Aldridge  v.  Cooper,  2  Lead.  Cas. 
in  Eq.  *'•%,  and  cases  there  noted;  Maton  r. 
Bogg,  2  Uyl.  &  Cr.  44a 

Matrt.  UitcheU  &  Smith  for  Margaret 
B.  Wheal,  appellant 

Mr.  JohnF.  Fiekma  to  B.  F.  Bimmoaih 
appellant 


i,  Google 


Whbat  t.  Dirslb. 


Mr.  J.  V.  Sfttbus  for  H.  H.  HannoD, 
■ppellauL 
Ma»n.  Lord  Jk  Hyde  for  TetpondeDt. 

MeOoiTKa.  J.,  delivered  ths opinion  of  tbe 

Thli  nu  a  controTersf  wilboiil  action.  Tbe 
agreed  Blalement  al  facU  abonld  appear  In  tbe 
report  of  tbe  ''  "'    "  "    • 

Lubn,  being  li 

oilierivise,  die , _,    ... „  _ 

admiDifteTed  upon  bia  eatate,  and  took  proceed- 
lags  to  aell  tbe  real  estate  in  aid  of  isseia. 
Upon  nearlf  creiy  parcel  of  Ibe  intestute's  real 
estate  there  wai  a  morlgage  aecuriojr  a  debt. 
The  dlHereiit  mort^ase  creditors  nere  made 
parilea  to  these  procet^ings,  and  the  respective 
piecea  of  reallj  nere  «old.  the  proceeds  applied 
to  the  liens  in  each  case,  and  a  balance  left  un- 
paid, for  which  balajicca  tbe  parlies  were  bj 
decree  enliUed  to  enter  up  judgment  against 
tbe  administrofor,  to  be  paid  out  of  tbe  aasets 
of  ihe  estate  which  ma;  be  applicable  tliereto. 
All  the  appellauta,  creditors  of  the  Intestate, 
save  Mis.  Wheat,  were  mortgage  creditors  in 
tbe  condition  above  atated;  and  Mra.  Wheat 
had  as  securitj  a  policy  of  inamance  upon  Ihe 
life  of  the  inleetale,  assiKncd  to  her  in  his  life- 
Ume;  and  thai,  being  realized  upon  after  hla 
death,  left  a  balance  still  due  her  upoo  aimple 
oouinict.  Bhe  bad  no  part  in  tbe  proceedings 
tosell  tbelanda.  Alltheappcllantaclaimtbat 
they  are  entitled,  there  being  a  deficiency  of 
peraooal  assets,  to  a  proportion  Ibereof  baaed 
upon  tbe  amounls  of  their  respective  debta  as 
tUey  eilHted  at  the  death  of  the  Intestate,  and 
beiore  Ihe  securities  (mortgages)  had  been  ap- 
plied thereto,  always  providing  that  in  no 
event  more  than  tbe  debt  be  paid.  The  ad- 
miniatraior  contests  tbU  view,  and  claims  that 
they  are  only  enlitli  d  to  prove  for  the  deficien- 
cy which  ma;  remain  after  exbeiisling  their 
respt'Ctive  aecuritiet.  The  facls  were  submit- 
ted lo  Jvdge  Presklcy,  who  held  and  "adjudged 
Ihat  Ibe  plaintiSs,  creditors,  are  entitled  to 
prove  only  the  balance  of  tbeir  respective  debts 
in  proratlD^  with  the  general  creditors  out  of 
llie  remaining  assets.  The  plaintifFs  appeal 
upoo  the  ground  that  his  honor  erced  In  bold- 
iiig  that  ihe  plainliffs  were  entitled  to  prove 
only  the  balance  of  their  respective  debts  in 
prorating  with  the  general  creditors  out  of  the 
remaining  assets,  but,  on  lie  contrary,  should 
have  adjudged  that,  in  accordance  with  tbe 
rule  of  law  in  this  State,  they,  and  each  of 
them,  were  entitled  to  prove  for  tbe  full  amount 
of  Lbeir  respective  debts  as  they  existed  at  the 
death  of  the  intestate,  provided  only  that  In  no 
evtnt  sboutcf  the  entire  amount  obtained  by 
any  creditor  out  of  the  estate  exceed  the  debt 
as  it  stood  at  the  time  of  such  death,"  etc. 

In  the  ground  of  appeal,  as  in  the  argument, 
reference  was  made  U>  "a  rule  of  law  as  eatab- 
lisbed  in  thb  State,"  which,  If  adhered  lo, 
must  be  considered  as  conclusive  of  (his  case: 
and  In  that  connection  were  cited  tbe  cases  of 
Jforton  T.  CaldwU,  8  Strobh.  Eq.  16G,  and  of 
WiUoa  r.  MeCanneU,  »  Rich.  Eq.  500.  We 
bare  examined  these  cuea  carefully,  and  we 
fall  to  Sod  their  aupposed  analogy  to  this  case. 
In  both  iboaecaaeauedebtswere  divided  into 


ts  held  that,  "in  ascertaining  tbe  prv 


inaolvent.  Ihedebt  should  be  regarded  as  atand- 
ing  in  the  precise  coodiiion  in  which  it  stood  at 
tbe  death  of  tbe  copartner,  wiihout  regard  to 
any  subsequent  payineots  derived  from  the  co- 
partnership assets,  though,  lo  avoid  double 
aaliafaction,  such  creditor  is  not  entitled  lo  re- 
ceive more  than  the  balance  due  after  deduc^ 
ing  such  payments,"  elc.  Wilson  v.  McCoi^ 
nal,  rupra. 

This  was  manifestly  on  tbe  ground  that  Ihe 
payments  by  the  paitncrshlp  asselH  were  by  a 
person  other  than  the  individual  debtor. 

&B  was  stated  by  Chancdlor  Jobnston  in 
Morton  v.  Galdietll,  iiipra:  "It  would  appear 
from  all  these  views  llial  the  proper  mode  for 
determininK  the  proportions  of  assets  liable  lo 
the  respective  creditors  of  a  deceased  debtor  la 
to  assign  them  accordin;'  ie  tbe  amount  of  the 
debta  SB  they  eiist  at  his  t'-"ith.  If,  upon  any 
of  the  demaniia  thus  taken  .nto  consideration, 
anv payments  bad  been  subsequently  made  by 
a  third  party,  that  does  not  release  the  propiir> 
lion  of  the  deceased's  assets  originally  liable  to 
the  creditors  if  tbere  aiill  remain  due  on  tbe  de- 
mand a  balance  requiring  thai  proportion  to 
satisfy  It," 

This  seems  to  us,  considerlojithe  facts,  strict- 
ly correct;  but  suppose  that  tbe  payments  re- 
ferred to,  instead  of  having  been  made  by  a 
third  parly,  had  been  made  out  of  the  eslnie 
proper  of  tbe  debtor  himseif.  Would  it  be  for 
a  moment  contended  that  auch  payments  ditl 
not  release  that  much  of  tbe  deccB.<«ed's  asssls 
originally  liable  to  the  credttorT  It  seems  to 
us  that  Bucb  result  would  not  only  l>e  in  viola- 
tion of  all  principle,  but  entirely  unjust.  As 
we  understand  it,  the  cases  above  cll^  did  not 
involve  tbe  precise  point  now  under  considera- 
tion, which,  as  far  as  we  are  able  lo  see,  is  now 
for  the  first  lime  reined  in  Ibis  State.  Here 
there  is  no  pretense  or  allegntion  that  anyone 
is  liable  for  Ihose  debts,  or  any  part  of  them, 
except  tbe  estate  of  the  intestate  himself.  All 
are  crediloiaof  his  estate  alone.  Some  have 
mortgages  upon  psrtjcular  paiccia  of  land. 
white  others  have  none,  but  there  is  no  doubt 
that  the  whole  of  tbe  debtor's  estate,  real  and 
pe:'sonnl,  mortgaged  and  not  mortgaged,  is  liar 
ble  for  bis  debts:  and  It  does  seem  to  us  that, 
when  any  part  of  bis  debts  la  paid  by  the  sale 
of  lands  belonging  lo  the  estate,  that  cannot.  In 
any  proper  sense,  be  called  a  payment  by  ■ 
third  party,  as  tbe  payment  by  the  partnership 
in  Morton  v.  CaCdieeli,  tupra. 

Besides,  it  is  settled  In  this  State  thnta  mort- 
gage baa  priority  over  apecially  and  simple-con- 
iract  debts  only  to  the  extent  of  tbe  property 
mortgaged.     JHetter  v,  Pittter,  23  B.  C.  146. 

After  the  property  mortgaged  baa  been  sold 
and  applied  to  the  debt,  leaving  a  balance  of 
the  debt  unpaid,  as  to  that  balance  Ibecreditot 
is  no  longer  a  mortgage  creditor,  but  slandi 
only  where  his  evidence  of  indebtedness  places 
him;  and  he  gels  jutlgment  for  the  balance 
alone  on  hi9  claims,  whatever  4t  may  be,  from 
which  has  already  been  eliminated  what  was  a 
mortgage  debt.  In  tbls  controversy  without 
aclioo,  the  case  states  that  "tbe  administrator 
filed  his  complaint  against  the  heirs  of  G.  J. 
Luhn  for  a  Hie  of  bis  real  estate.  In  aid  of  pei> 
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«oiial  aaoets,  in  an  action  ta  wbich  all  the  morl- 
gageea  nere  parties.  In  thia  action  tbe;  set 
up  ibeir  mortgages.  Tbe  real  estate  was  sold 
by  order  of  tbe  court,  and  tbe  proceeds  applied 
to  said  liena  accordlag  to  their  priorltiea,  etc 
80  that  tbe  reapectWe  mortgagees,  In  effect, 
jaaeated  to  tb«t  appUcatioa ;  and  it  li  therefore 


now  too  late  to  prMeot  their  whole  bonds, 

withholding  their  mortgaiceB,  as  suggcsled  bj 
Lnrd  Cottenham  in  tbe  English  case  cited  of 
Maton  V.  Bogg,  8  MyL  &  Cr.  447. 

The  judsnient  of  this  court  is  that  Oie Judg- 
ment of  the  Circuit  Goitrt  ft  affirmed. 

Simpaon  and  UelTer,  JJ,,  concur. 
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Ownership  of  pupawd«r  ooDalgned  tor 

aale  on  oommlraloQ  doea  not  rander  tbe  ownert 
IlabJe  fbr  an  ezploaion  wliloh  oooun  while  Ilia  Id 
the  hand*  ot  the  oooalanee. 

(Febnurr  U.  UMl) 

APPEAL  by  defeDdaot,  tbe  California  Pow- 
der Works,  from  a  jndg-nent  of  the  Dis- 
trict Court  for  Grant  County  In  favor  of  ploio- 
tiS  in  an  aciion  brought  lo  recover  damages 
(or  injuries  resulting  from  the  eiplosion  of  cer- 
tain powder  alleged  to  have  belonged  to  de- 
feDdunt.    Beterttd. 

The  case  HUtbcienlly  appears  in  the  opinion. 

2ie*»r».  CMron,  Knubel  ft  CUukcy, 
for  appellant: 

Coniaiiesion  merchants,  wilb  no  right  of 
diargLng  atorsge,  clerk-hire,  or  other  expenses, 
are  not  agents  of  the  consignor  within  the  rule 
which  imposes  liability  on  tbe  principal  for  the 
consequences  of  imperlect  or  negligent  conduct 
of  ihe  agent. 

Slack  V.  Tudeer  ACo.WC.  8.  23  Wall.  328. 
830  (28  L.  ed.  148);  St.  Paul  Water  Co.  v.  fVaw, 
65  U.  8.  16  Wall.  676  (21  L.  ed.  4tW);  Blakey. 
Ftrrit,  5  N.  Y.  48-80  et  leg.;  Seymoar  v.  Wy- 
chef,  ION.  Y. 218. 

Mr.  Qld«on  D.  B»nt*  for  appellee. 

L«a>  J.,  delivered  tbe  opinion  of  the  court: 
This  is  an  action  of  trespass  on  the  case,  by 
the  plaintiff,  David  AbruLanis,  against  the  de- 
fendant, tbe  California  Powder  Company,  and 
also  the  Safely  Nitro-Powder  Company,  cor- 
poratlons  organized  under  the  laws  of  Ciilifor- 
oia,  to  recover  damages  for  an  alleged  injury 
to  a  brick  botel  buildltig  situated  In  tbe  Town 
of  Silver  City,  In  the  County  of  Grsnt,  from 
an  explosion  of  a  certain  lot  of  powder  stored 
Id  a  powder-Louse  In  said  Town  of  Silver  City, 
which  powder-house,  it  la  alte^,  was  erected. 


the  Culilomia  Powder  Company,  and,  by  di- 
teelion  uf  the  court,  not  guilly  as  to  the  Safety 
I4itro  I'owder  (Jompany.  The  California  Pow- 
der Company  brings  this  case  lo  this  court  by 

Tbe  erldencc  on  the  part  of  tbe  plaintiff 
tended  to  show  that  there  were  eighty  Kegs  of 
powdei  In  the  bouse,  at  the  time  of  the  explo- 
«L.R.  A. 


sloD,  belonging  to  defendant,  tbe  Callforai* 
Powder  Company,  which  was  consigned  to 
KeS  &  Stevens  for  sale  on  commission.  Bri. 
denee  was  introduced  on  the  part  of  tbe  de- 
fendant tending  to  show  that  tbe  powder  In 
question,  the  eighty  kegs,  was  not  a  coasigo- 
menl,  but  an  ati^lute  sale,  to  Nell  &  tju-vuns. 
We  will  consider  the  case  as  if  tbe  posiiion  of 
the  plaintiff  woslbecorrectone,  in  Ibis  respect. 

As  lo  ibe  ownersbip  and  control  of  the  pow- 
der-house, tbe  evidence  on  the  )art  of  the 
plaintiff  Is  Indedniie  and  UDcerlAin.  The  wit- 
ness Neff  testifies  that  Higbee  and  Cobn  told 
him  it  belonged  lo  the  defendant,  the  Calilor- 
nia  Powder  Company,  but  says  he  does  oot 
know  of  any  couneclion  Cobn  had  wilb  the 
defendant  Company;  that  bis  jnderstaDdiogia 
that  IIie:bee  bad  been  an  agent  of  tbe  Company, 
and  that  be  built  the  bouse.  The  nature  aiHl 
character  of  ILe  agency  of  Higbee.  if  one  ex- 
isted, la  not  shown;  nor  does  it  appear  what 
authority  either  Higbee  or  Cobn  had  for  giv- 
ing him  tbe  Information,  or  wb«t  source  it 
knowledge  they  poeseased  on  the  subject. 
Neither  docs  It  appear  that  Qould  had  \ay  au- 
thority to  make  any  statement  as  to  owneiBhip. 
Tbe  building  of  tbe  magozina  !ook  pldcemaDy 
years  befure  tbe  explosion  ■jccurred.  Fhere 
appear  to  have  been  several  transfers  of  tbe 
business  with  which  it  was  connected  before 
reaching  Neff  &  Stevens.  It  does  not  appear 
in  the  evidence  that  these  defendant  companies 
agreed  to,  or  were  consulted  In  regard  to,  tbe 
transfers.  No  attempt  was  made  to  prove  that 
the  defendantii  HutborlEed,  or  assented  to,  or 
bad  any  knowledge  of,  Ibe  storage  of  *ny 
powder  in  tbe  building  in  question;  but,  on 
the  part  of  defendant,  the  California  Powder 
Company,  It  was  shown  that  it  not  only  never 
authorized  nor  assented  to  sucb  storage,  but 
(hat  it  bad  no  knowledge  whatever  of  the  man- 
ner in  wbich  Neff  &  Stevens  kept  tbe  powder; 
that  they  never  owned  the  building,  or  bad  any 
interest  in  it.  Taking  the  facta  as  shown  on 
tbe  part  of  tbe  plainiifl  to  be  true,  if  Ibe  de- 
fendants are  liable  for  the  dama^  resulting 
from  tbe  explosion  of  the  powder  in  quealion, 
such  liobility  must  attach  to  them  Irum  the 
fact  that  they  were  owners  of  the  powder 
which  was  consigned  lo  Nc:S  &  Stevens,  to  be 
sold  by  them  on  commission. 

Tbe  vital  question— that  upon  wbich  tbe 
cose  hinges — is  whether,  upon  such  a  state  of 
facta,  thedefendanlCompaniesatood  in  relation 
to  Neff  &  Stevens,  tbe  parties  who  slored  the 
powder  in  the  house,  and  appear  to  have  had 
full  control  of  it,  so  that  the  maiim,  rupondeat 
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folloivB;  "The  principle  to  be  extracted  from 
-^e  cases  la  raid  U)  be  that  a  penoa.  oatui&l  or 
artificial,  la  not  lieble  for  theacLsornesligeQce 
«f  aDOtbei-,  unlets  tbe  relation  of  master  and 
aervant,  or  principal  and  af^nt,  exist  between 
tbem,  and  that  nhen  an  injuiy  la  done  b;  a 
persoD  exercising  «□  liidepcDdeiit  emploTment 
the  pereoD  emplojicg  him  is  not  responsible  to 
the  perBoQ  injured." 

Again,  In  aeciion  183,  the  same  author  sa^s; 
'We  strike,  when  puniuip({  Ibe  dlslinctiona 
wbicb  have  beea  talien  by  the  courts  In  Uiis 
TelalioD,  on  the  fumlameiital  principle,  else- 
where fully  discusaed,  that,  wherever  Itiere  ta 
liberty  lo'act,  there,  to  the  parly  thus  free,  li- 
ability for  a  ton  committed  by  him  is  imputa- 
ble. If  the  master  is  at  liberty  to  act  in  a  par- 
ticular matter,  then  the  tort  ia  imputable  to  the 
master.  It  IheHervnntlB  at  liberty  to  act,  then, 
if  thii  liberty  be  one  of  entire  emancipation  io 
the  particular  relation  of  the  master's  control, 
the  tort  is  imputable,  not  to  the  master,  but  to 
the  aervanL" 

In  a  very  able  review  of  this  question  in  the 
case  of  Da  Forrest  v.  W7-ig/U,  2  Mich.  808,  the 
court  snys:  "This  greatly  vexed  question,  as 
an  eminent  judge  hss  pronounced  it,  has  been 
very  much  discussed,  not  only  in  the  Englisti 
courts,  but  in  our  own.  Tbe  ditnculty  in  de- 
ciding cases  involving  the  question  presented 
bas  been  in  determining  wbst  facts  anil  cir- 
cumsiances  legally  constitute  tbe  relation  of 
master  and  servant,  or  under  what  circum- 
■tuncei  one  person  will  be  held  liable  for  inju- 
ries occasioned  by  the  negligence  or  unskill- 
fullness  of  BQOtber  etnployed  in  bis  behalf. 
To  bold  that  every  person,  under  all  circum- 
alanccs,  would  be  icsponsilile  forinjuries  com- 
miUed  by  another  person  while  employed  in 
bia  behalf,  involves  an  absurdity  uu  one  would 
countenance.  It  would  create  a  penalty  from 
which  lew  could  escape;  tor  every  man  Is,  or 
ougbt  Ic  l>e,  dirvcily  or  indirectly,  nearly  or 
lemolely,  engaged  in  tbe  service,  or  on  behalf, 
of  his  iellow  men.  But,  from  an  examination 
and  comparison  of  the  adjudged  esses,  llie  rule 
now  seems  very  clearly  to  be  this:  that  where 
the  person  employed  is  in  the  c.iercise  of  an  in- 
depiindent  and  distinct  employmeni,  and  not 
under  the  immediate  control,  direction  or 
supervision  of  the  employer,  tbe  latter  is  not 
responsible  for  the  negligence  or  misdoings  of 

So,  in  Ibecaaeof  Chukoni  v.  3VIer,lnM  Cal. 
834,  whipb  waa  a  cnit  for  damn^KS  against  tbe 
owners  of  a  steamboat,  it  waa  proven  on  tbe 
trial  that  the  owners  did  not  have  control  and 
management  of  the  boat  at  the  time  the  dam- 
ages occurred.  The  court  says:  "The  rule  as 
stated  by  Siiearmsn  &  BedGeld  on  Negligence, 
8  501,  ia  that  if  the  owner  of  properly  lets  or 
lends  it,  and  transfers  the  entire  possession  and 
control  of  it  to  another,  the  owner  is  not  re- 
sponsible for  tbe  wrongful  use  or  mismanage- 
ment of  it  by  the  iranaferee.  Whoever  had 
(be  exclusive  possession,  managementand  con- 
trol of  the  boat,  its  ofHcera  and  men,  was  alone 
responsible  for  its  mismamigement;  and,  wheth- 
er tighifully  or  wrongfully  In  auch  powession, 
tbe  TiaUility  would  rest  on  them  alone.  Under 
■tbe  rule,  rapondeat  tuperior,  this  must  be    . . 

Tbe  act  of  the  servant  is  not  tbe  act  of  the 
jnaster,  even  in  legal  intendment  or  effect,  un- 


In  order  to  clearly  understand  the  appllck- 
lion  of  the  foregoing  principle  to  Ihia  case,  U 
may  be  well  to  refer  more  particularly  to  the 
evidence  as  to  the  relationship  as  proven. 
Gould,  an  agent  of  the  California  Powder 
Company,  fn  la84  called  upon  Netf  &  Stevens, 
requesting  them  to  take  tbe  agency  of  the 
Company,  which  they  declined,  for  the  reason 
that  they  had  a  large  amount  of  powder  of  tbe 
other  company  on  band.  They  desired  a  cer- 
tain amount  of  black  powder,  which  they  were 
short  of,  which  he  agreed  to  have  sent  tbem; 
and  It  waa  sent,  and  billed  as  follows: 

"Tucson,  Arizona,  November  lllh,  11(84. 

"Messrs.  Nefl  &  Stevens,  Silver  City: 

"Bol.  of  the  California  Works,  80  Californls 
Street.  Conaigned,  eigbiv  begs  blasting,  $4.00, 
1330,00." 

It  ia  contended  on  tbe  part  of  the  plalntUI 
that  this  powder  was  sent  as  a  conaignmeut,  to 
be  sold  on  commission,  as  other  powder  be- 
longing! to  the  defendant  that  had  been  turned 
over  to  them  by  Cohn,  assignee  of  Crawford. 
The  defendant  claims  that  these  eighty  kegs 
were  an  absolute  sale.  There  wns  also  a  letter 
from  William  A.  Scott,  agent  at  Tucson,  Arix., 
dated  March  18,  18d5,  which  is  aa  follows: 

Messrs.  Neff  &  Stevens,  Silver  City,  N.  M. 

QentlemeD:  Your  favor  of  the  lOlb  tnst  U 
at  hand.  Please  to  send  account  sales  at  (4.00 
per  keg,  and  send  draft  on  me  for  10  per  cent 
of  the  amount  of  the  same,  as  if  tbe  draft  was 
cash,  for  so  I  will  count  it.  The  account  salca 
must  be  at  $4.00  per  keg,  and  I  need  your  re- 
ceipt for  the  commission  of  10  per  cent.  You 
are  duly   credited   with   account   for  (16.86. 

Respectfully,  Wm.  A.  Scott,  Agent. 

The  above  bill  and  letter,  together  with  tbe 
oral  evidence  introduced  on  the  trial,  clearly 
show  that  Neff  &  Stevens  were  handling  this 
powder  as  factors,  commission  mercliants  or 
consignees.  There  is  no  evidence  in  any  way 
limiting  their  power  as  such,  or  directing  tbe 
manner  of  handling  it.  As  factors,  uodci  the 
law,  Ibe^  would  have  full  poRSPssiun  of  the 
pooda,  with  a  special  property  '.herein.  Story 
Ag.  S  87. 

The  court  InstniMed  the  jury:  "If  they 
should  find  that  said  black  powder  was  kept 
and  uiaintnined  by  tbe  defendant  or  their 
agents  at  the  lime,"  etc  The  word  "a:;ents" 
in  tbe  instruction,  must  be  understood  iu  the 
sense  In  which  it  apoears  from  tbe  evidence; 
and,  if  instruction  No.  6.  which  was  asked  by 
the  defendant,  and  refused  hv  tbe  court,  bad 
been  given,  the  issues  would  bave  been  fairly 
presented  to  the  jury:  which  insiriiction  was: 
"If  you  believe  from  the  evidence  that  the  de- 
fendant corporations  each  owned  a  portion  of 
the  powder  stored  in  the  powder  bouse  at  ttie 
time  of  the  explosion,  hut  that  such  powder 
and  powder- house  was  under  exclusive  control 
of  heff  &  Stevens,  as  consignees  of  said  corpo- 
ratinns.  respectively,  at  the  time  of  the  explo- 
sion, then,  in  that  case,  unless  you  further  be- 
lieve from  the  evidence  that  such  explosion 
was  caused  by  some  willful  and  malicioua  act 
of  defendant,  ibe  California  Powder  Company, 
,  you  will  find  tbe  defendant  not  guil^." 
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Tbe  flnt  put  of  tbli  tsitmctlon  would  have 
lirougbt  tbe  cue  under  tbe  niJe  laid  down  by 
the  autboiiiles  we  bare  referred  to.  aod  wbich 
if  noquestiousibl;  the  correct  law,  as  appllca- 
eablo  to  this  caae.  The  evidence  does  not 
ihow  anything  upon  which  tbe  doctrine  of  re- 
tpondtat  tuperior  could  be  based.  Bo  far  as 
tlie  evideDce  shows,  tbe  relaiioDsbip  of  Netf  & 
Stevens  lo  the  defendant  waa  that  of  an  inde- 
pendent eoiplojnieiiE,  free  Of  action.     There  il 


a  total  lack  of  aD  the  element!  of  roacter  and 
aervant,  which  must  exist  to  conitllute  re^pon- 
Bibllltj  on  the  part  of  the  defeDdant.  W» 
think  tbe  court  snonld  have  triven  the  flrat  port 
of  Ibis  InstrucltOQ,  or  instrucled  the  Jury  to 
accordance  with  the  views  herein  expressed. 

T/ie  cam  leOl  bt  retened,  and  rmurndtdfor  • 
nea  trial. 

Wliitemaji  and  McFlei  //.,  ooncur. 


WORTH  OABOLINA  BUPHEMB  COITRT. 


LewU  GOLEHAN,  Appt.. 

e. 
D.  W.  FULLER  tt  ai. 


...y.  c... 


TbA  irarda  "  X  gamrKntiM  payment  ot  the 

furegolDK  bond,"  wLtb  Hignature  and  kbhI.  vrlu 
ten  at  tbe  loot  of  tbe  bond  ol  another  person  un- 
der leal.  oonetituCe  a  separate  suulod  Imtrument, 
tbe  Blgoei  of  wbloh  can  I>e  sued  aa  a  prinoiiial 
obligor  and  not  merely  aa  sureCr  to  tbe  preoed- 
ing  bond:  and  such  action  tberefore  la  not  barred 
In  three  rears  by  the  Statute  of  Umltations  ap- 
plicable tA>  suretlee,  hut  maj  be  brought  at  any 
time  nithln  Mn  yean,  under  Code,  I  US.  par.  £, 
relatlnit  to  acUoua  agalngt  prinolpal  obllKors  on 
■ealed  inatrumenla. 

ItDavb,  J„  aiMenii.} 
(February  U.  laOO.) 


In  faTor  of  defendant  in  an  actloD  brought  to 
enforce  the  alleged  liability  of  the  guarantor 
of  a  sealed  bono.    Senerttd. 
Tbe  bond  and  the  guaraDly  were  as  follows: 

(100. 

Smitbfleld.  'S.  0.,  September  37, 1881. 

Twelve  months  after  tbe  completion  of  tbs 
Midland  Korth  Carolina  Railivay  from  OolJs- 
boro  TO  BmitbQeld,  and  the  arrival  of  tbe  flrat 
train  at  the  depot,  within  three  fourlhs  of  a  . 
mile  of  the  court-houMatfimilbfleld,  Ipromias 
to  pay  W.  J.  Best,  president  of  said  railway 
company,  one  hundred  dollars,  wilh  interest 
from  Ibe  date  of  tald  completion,  in  cnnidera- 
tion  of  tbe  running  of  said  road  to  or  near 
Smitbfleld. 

[Blfmed]    J.  E.  Earp.    [Seal] 

I  guBtanlee  payment  of  the  foregoing  bond, 

ipt.  27, 1881. 

[Signed]    D.  W.  Puller.    [Seal.] 


KOTX.— Contract  (^  iTuorantih 

A  ffuaranif  Is  a  Bolcmo  assurHKoe,  oovenaot  or 
•UpulatloD  that  sometblnK  shall  beorsball  be  done, 
a  promise  "  to  answer  for  the  debt,  default  or  mla- 
carrlaKe"  of  another.    Anderaon,  Law  Diet. 

A  oontmot  by  wblch  one  person  la  bound  to  an- 
other, fur  the  fumilmeut  of  the  promise  or  engsffo- 
meot  of  a  third  party,  la  a  coulract  of  ffuaranty. 
S  Far«>ng,  OoDt,  8;  Story,  From.  NoIee,liBT;8Eeat. 
Com.  m. 

So  a  collateral  nndertaldng  to  pay  the  debt  of  an- 
other Id  ease  be  does  not  pay  Is  a  cuaranty.  Dole 
V.  Young.  i\  Pick.  £B%  Hill  T.  Smith,  IB  D.  B.  £1 
How.  291]  il8  L.  ed.  114). 

A  punninly  Is  an  uudertaklDg  by  one  person  that 
another  Bhiill  perform  bis  oontraet  or  fulfill  bis  ob- 
llffnllon,  or  tiiut  If  he  does  not  the  , 
do  It  for  bim.    Grtdley  v.  Capen.  IZ 

Conitructfon  of  eontmet  of  ^uaranCv. 

The  coDtraot  of  guaranty,  allbougb  that  of  a 
suruty.  la  lo  be  aoQStruod  as  a  mercantile  Inatru- 
mcnt.  In  lurtlicraDOe  of  Its  spirit,  and  libemlly.  to 
promote  die  use  aod  conveolenoe  of  commercial 
Intercourse.  Davis  t.  Welte,  lU  (7. 8.  IW  (»  L.  ed. 
«B0). 

Generally,  all  Instrumenla  of  aoretyship  are  cod- 
Strued  strictly  ae  mere  matten  of  le^ral  right:  but 
the  rule  Is  otberwtae  where  they  are  founded  upon 
a  valuable  consideration.  Mauran  v.  Ballus,  U  C 
S.  ie  Pet.  fi2H  no  L.  ed.  lOM). 

The  general  rule  Is  that  the  words  of  a  guaranty 
IS  strongly  against  the  guarantor 


ertaln  the  In 


Where  a  mercanine  guaranty  fs  prBOOded  by  • 
recital  deOnlteln  terms,  to  vblob  the  general  vords 
obviously  refer,  the  liability  [s  limited  vlihla  tbs 
terms  of  the  recital  In  restraint  of  tbe  geuersl 
worda.    BeU  v.  Bruen.t2  U.  &  1  How.  W  ill  L.  ed. 


In  construing  a  oontmot  the  oi 
the  surrounding  dnjumsianoes  to 
tentlon  of  tbe  party,  and  will  not 
the  («chDlcnl  mmmng  of  tbs  word  "guusnlce." 
Weller  v.  Bcnarle.  I£  Or.  X. 

QuBranlles  are  to  be  Interpreted  and  enforced 
aooordlng  to  the  meaning  and  Intent,  and  In  Ibe 
mimner.  designed  by  tbeportlca  at  tboir  execution, 
giving  due  Flloot  to  every  part  of  the  nme.  Peo- 
pie  T.  Lee,  T  Cent.  Rep.  SB,  IM  S.  T.  «1. 

Where  tbe  plain  Inlentlon  of  tbe  partira  to  an 
Bfrreement  api«ars  to  have  t>een  to  Jointly  bind 
themseivee  to  pay  tor  ttrlok  dellvcrod  (or  tbe  ereo- 
tlon  of  a  certain  bulldlntr,  tt  wUl  be  oonnrued  ao> 
cordlDgly.  Ooldner  v.  Finn,  11  WesL  Bep.  17T,  Of 
Ulch.  BML 

A  lellcr  of  guaranty  written  In  the  United  Statee 
to  a  boiue  In  Kn^land  Is  construed  Hooordlngtotbe 
lawsof  that  oouotry  (which  are  the  gome  as  In  thiik 


»lll  sc 


l«  L.  (d.  T12). 


I,  I* 


'Tou  loay  be  assured  of  tl 
r  Inio  wlih  you."  docs  not  I 


imendatlon  requesting.  In  favor 
commended,  **  that  you  will  ea> 


ancb.  N  (S  U  ed.  Rl|. 
ilterot  Introducilon, 
leir  complying  fully 
omenta  Ibpy  may  eo- 
inport  BD  uudertttk- 


See  alM  17  L.  B.  A.  e 


COLEMAK   y.  FUIXRR. 


861 


Shapliertl.  /.,  delivered  Uie  opinion  of  tbe 
«(Mlrt: 

Tbe  single  qoestion  preseoted  la  tbts  appeal 
to  nbelber  the  sction  is  bmred,  as  to  Ihe  6e- 
fpodant  Fuller,  by  the  Statute  oF  Limitations. 
Code,  §  152,  par.  8,  provides  that  "an  action 
tipoD  a  sealed  inslrument,  afrninst  the  principal 
therelo,"  must  be  commenced  witliiD  ten  years 
after  the  cause  of  action  accrues  The  guar- 
anty executed  bv  the  defendant  Fuller  is  under 
seal,  aod  is  nritten  at  tbe  foot  of  the  hoed, 
which  wasexenited  by  the  defendant  Earp.    It 


fn  Ihe  above  provldon  of  the'Code,  but  that  he 
Is  simply  a  surety  to  the  bnnd,  and  as  such  is 
-rcirhin  the  principle  of  Wdfare  v.  Thomfton, 
83  N.  C.  376,  and  oilier  similar  decisions, 
vhlch  apply  llie  three-years  Statute  of  Limita- 
tions. This  leads  ustbereroretotheconstdera- 
tion  of  tbe  nature  and  liability  of  tbe  contract 
of  K<iaranty.  A  gunranty  is  a  contract  in  and 
of  itself,  but  it  also  baa  relation  to  aoine  other 
contract  or  obligation,  with  reference  to  which 
It  la  collftleral.  Anderson,  Law  Diet, ;  Carpeji- 
Ur  V.   Walt.  4  Dev.  &  B.  144. 

"A  surely  is  bound  with  bia  principal  as  an 
original  promisor.  .  .  ■  On  the  other  hand, 
tbecoDlractof  ajuaranlor  is  his  own  separate 
contract.  ...  It  is  in  the  nature  of  a  war- 
ranty by  him  that  the  IblnR-  guarantead  to  be 
done  by  the  principsi  shnll  be  done,  and  not 
merely  an  engagement  Jointly  with  the  princi- 
pal to  do  Ihe  thing;."    Bayliea,  Snr.  4. 

A  "euaranlor  la  not  an  indoraer  or  surety." 
a  Randolph,  Com.  Pnper,  §  S49. 

"The  surety's  promise  is  to  pay  a  debt, 
which  becomes  bis  own  debt  when  the  princl. 


pal  fails  to  pny  It.  .  .  .  But  lb«  pianntor's 
promise  is  always  to  pay  tbe  debt  of  anotber." 
"But  he  'is  not  an  Indorser  nor  a  surety.'"  3 
Parsons,  Notes  and  Bills,  117,  118. 

"A  guaranty  is  a  special  contract,  and  tbe 
guaraatOT  Is  not  in  any  sense  a  pnrty  to  the 
note,"  LamovrUtix  v.  Heait,  5  Wend.  807; 
EUii  V.  Uroan,  6  Barb.  282;  Miller  v,  Gattim, 
8  Hill,  188,  1»0;  Story,  Prom.  Noles,  §  8. 

It  is  a  special  contract,  sind  must  be  specially 
declnred  on.     Baylies,  Sur.  4. 

These  authorities  very  abundantly  show  that 
tbe  contract  of  a  guarantor  is  a  eepnrsie  and 
distinct  obligation.  Fuller  is  no  party  to  Ihe 
bond  of  EsTp,  and  as  to  his  contract  of  guar- 
anty be  cannot  be  rej^nrded  otherwise  tbna  as 
principal.  If  rhis  were  not  so,  we  would  have 
tbe  anomaly  of  a  contract  with  only  one  con- 
tracting pany.  It  is  said,  however,  that  there 
is  a  distinction  growing  out  of  the  fact  that  tbe 
guaranty  Is  wiTtlen  upon  tbe  same  paper  as 
tbe  tKind.  This  does  not  In  the  least  alter  tba 
character  of  the  obligation.  Lamourieux  v, 
Ilewit,  tupra, 

"This  engagement  or  contract  of  gunmnty 
may  be,  and  often  is.  written  on  the  hart  of 
the  note  or  bill;  but  It  may  as  well,  so  far  as  the 
guaranty  Is  concerned,  be  writlen  on  a  separate 
piece  of  paper."  3  Parsons,  Notes  and  Bills,  119. 

Tbis  feature  becomes  material  only  upon 
questions  arising  upon  tbe  negotiability  or  as- 
signment of  such  contracts.  No  such  questinnt 
are  invclved  In  Ibis  appeal.  We  conclude  that 
Puller  is  not  a  surety  to  the  bond,  but  a  prin- 
cipal to  the  guaranty,  "a  sealed  instrument;" 
and,  this  being  a  separate  contract,  ibe  suit  i* 
not  barred  until  ten  years  after  the  cause  of 
action  accrued. 


faw  or  Kuamntj.    Clerk  t.  Bunel.  B  D.  8. 8  DaU.  <15 
Ql^ed.  eOOi. 

Contract  of  guarantr  conBtmed.  Bee  noCu  to 
Kemochan  t.  Murrar  (N.  Y.>  t  L.  R  A  183;  King'  v. 
l;atcs  (Hbsb.)  1  L.  B.  A.  IBS:  H^land  V.  Hablob  iHase.) 
«L.  EL  A.  Sasi  National  Eioh.  Baok  v.  Gay  (OonD.J  4 
L.B.A.  313. 

Conttnufnff  fniorontv- 

An  undertaking  to  be  responsible  tor  moneys  to 
Tn  advanced,  or  goods  to  IJs  Boid  to  another  from 
tJme  to  time,  is  a  conCinulog-  guaiaatr.  Addison, 
Cont.  RGB;  Buck  v.  Buik.  IB  N.  Y.  SIB. 

Where  a  person  agrees  to  guarantee  a  stated  sum 
for  goods  sold  his  principal,  and,  after  tCG  latter 
has  purchased  a  larger  amount,  agrees  to  liceome 
his  suretr  In  t*lcc  tbe  orlgloni  sum.  Instead  of  the 
■um  "as  lieietofore."  the  airreemeot  is  a  continu- 
ing guaranty.  Osrdner  v.  Watson  (Tax.)  Fob.  i, 
issa 

A  reply  by  one  person  to  a  letter  of  another  ask- 
ing ir  tbe  former  ts  flnanoloUr  revponsible  tor  a 
tXird  person,  to  the  effect  that  If  the  latter  Is  uu- 
oble  at  any  time  to  par  his  bills  promptly  the  for- 
mer wtll  see  that  the  Inqutrer  Is  taken  csre  of,  oon- 
■tdtutee  a  oontmulDg  guaranty  that  suoh  third  per- 
■OD  wlU  pay  his  bills  atmaturity.  Dover BtampIng 
Oo.  T.  Noyea  (Mass.)  April  E,  1890. 

A  guaianty  of  T  per  oent  per  annum  in  dividends 
■o  iOBg  M  the  porohaser  Aould  retain  the  etook 
•oU  him,  glvan  by  a  firm  as  an  inducement  for  the 
of  dkares  of  stock.  Is  not  Um- 
if  the  partDersblp  or  the  lives 
Eemocban  t,  Murray,  S  L.  B. 
A.  IBS,  lU  N.  T.  OM. 

A  vuaranty  of  tbe  amount  of  dlvldeads  that 
•hall  be  leoetTOd  (TOm  stock,  made  by  the  aeller  as 
flUR.  A. 


an  tnduoement  to  the  purchase  of  the  stock,  is  an 
original,  and  not  a  collaterol.  undertaking,  and  the 
guoranton  are  principals,  and  not  sureties,  In 
Buoh  obligation.   IMd. 

Tbe  lollowlas'  writinir  "  You  will  send  P  a  full 
line  of  samples,  suitable  for  spring  and  summer, 
at  the  lowest  flgures,  and  I  will  guarantee  pay- 
ment of  the  goods  you  may  sell  him."— Is  not  a  oou- 
Unulng  guaranty,  but  only  for  tbe  sale  of  goods 
ordered  from  samples  suitable  for  the  ensuiaa 
sprlnjT  and  summer.  Scbwarti  v.  Hyman,  10  Coot. 
Bep.  UK,  m  K.  Y.  (60. 

Parol  evlderoe:  when  not  admissible  to  show  a 
gnarantya  oontlnulngone.  See noM to Kernochan 
V.  Hurray  {N.  Y.)  2  L.  K.  A.  IBS. 

A  seeled  cootloulag  guaranty  Is  revoked  by  the 
death  of  the  guarantor.  Blagle  v.  Forney  lPa.1  Zt 
W.  N.  C.  1B7. 

Bo  the  death  of  the  mortgagor  revokes  the  au- 
thority to  sell  goods  to  a  third  person  on  the  se- 
ourlty  of  a  mortgage  given  In  part  to  secure  In- 
debiedneta  arising  from  future  sales  to  him  by  the 
mortgagee.  Hylond  v.  Habiob.  d  L.  E.  A.  SS3,  UO 
Has.  112. 

Effect  of  death  of  guarantor.  Bee  note  to  Ker- 
nocban  v.  Murray,  lupra. 

A  guaranty  to  secures  running  account  at  a  Iwnk, 
where  consideration  Is  SDparahle.  Is  terminated  by 
the  guarantor's  death.  National  Eagle  Bank  r. 
Hunt,  B  New  Eng.  Bep.  TH,  R.  I.  Index  BB,  117. 

Upon  a  oollateral  undertaking,  as  a  oontlnuinK 
guaranty,  no  action  is  maintainable  under  a  count 
tor  money  lent  and  money  had  and  received. 
Douglass  T.  Beynolds,  BS  C.  B.  7  Pet.  118  (8  L.  ed. 


NoBTH  Oaroliha  Suprbmb  Coubt, 


D&Tis,  J..  dlMcntiog: 

At  the  botlom  of  Earp'a  note  or  bond  Is  tbe 

follnniDg: 

I  (tunrantee  pavmcnt  of  tlie  foregoing  bond, 
Bepl.  27.  1881. 

[Sigiiedl  D.  ■W.  Fuller.  [Seal.] 

There  iB  nnly  one  promise  to  pay,  and  tbal, 
ts  by  Earp  to  Beat,  Eftrp  is,  UDQiiestionably, 
tbe  r>n1y  principal  to  Ihat  obligation.  Fuller 
Kunrantees  tbe  payment,  and  tha'.  it  Is  said,  is 
adiHlincl  underlaking,— a  Bpecial  contract. — 
to  nliich  be  is  principal.  But  tbe  gunranty  it- 
!t('!f  is  only  for  the  payment  of  the  debt,  nbieb 
Earp.  Ibe  principal,  waa  promised  lo  pny,  and 
is  not  a  primary  obligation.  Earp  Is  pnncipril 
to  tbe  thing  gunronlMd.  and.  it  you  eliraloale 
bis  promiEe,  Fuller  was  promised  to  dj  noth- 
ing. He  is  not  primerily  liable  for  tbe  debt. 
He  is  not  tbe  principal  to  any  promise  to  pay 
rnonBy.  He  is  not  the  princi|ial  in  the  one,  and 
only  ODP,  "sealed  iDBtrument"  promising  to 
pay  money:  and,  If  he  is  lo  he  held  liable  on  a 
sennraie  and  independent  contract  or  under- 
tnklng,  then  there  was  a  collateral  aecutily, 
and  as  Insisted  in  the  answer,  as  It  was  by  Mr, 
Bu^becin  his  artcumenl.  it  was  not  assignable. 
We  are  construing  the  inatrument  in  view  of  a 
statute  vhicb,  it  seems  to  me,  was  plainly  in- 
tended to  limit  only  il)e  liability  of  the  "princi- 
pal" lo  a  contrael  under  seal  to  ten  years,  and 
10  limit  the  liabilify  oE  all  persona  secondarily 
liable,  whether  iiader  seal  or  not,  to  tbree 
yenrs.  It  seems  to  me  that  there  was  only  one 
principal  to  tbe  obligalfon  to  pay  Best  tbe  $100. 
and  that  principal  was  Earp.  I  am  not  sure 
that  a  guaranlot  is  ever  called  a  principal  as  to 
the  thine  euaranleed  lo  be  done,  and,  whether 
you  call  him  ^aranior  or  surely  to  the  original 
and  principal  obligation,  I  think  neither  the 
spirit  nor  the  letter  of  section  152,  par.  2,  Code, 
makes  lim  "principal  thereto. "  JutfffeDaniel 
says;  "A  guaranty  is  a  promise  to  answer  for 
the  payment  of  Bome  debt,  or  tbe  peri'ormance 
of  some  duty,  In  case  of  the  failure  of  another 


Kraon  -who  Is  himself,  In  the  Bnt  iostance, 
ible  lo  such  payment  or  performance."  Oat^ 
j>mter  v.  WaU,  4  Dav.  &  B.  144. 

I  think  this  other  person  is  everywhere  and 
In  all  cases  spoken  ot  as  tbe  priadpal.  I  do 
not  think  a  case  can  be  found  in  which  tfa« 
guarantor  for  the  payment  of  another  is  spoken 
of  as  principal.  It  is  said  that  the  contract  of 
guaranty  ts  co-eztensive  with  that  of  tbe  prin- 
cipal. The  answer  is.  So  is  that  of  an;  other 
surely  under  seal,  but  for  our  Statute;  and  it  is 
that  which  mnlces  tbe  distiacllon  between  tba 
limit  of  tbe  lialiility  of  the  prlncipnl  and  the 
person  bound  lo  answer  for  him,  whether  09- 
surety  or  (I  thtnk)'guaraniorfor  the  Judgment 
Esylips,  on  Sureties  and  Guarantors,  throufrh- 
out  speaks  of  the  relation  between  the  parties 
as  surety  and  principal,  guarantor  and  princi- 
pal, and  of  contmttaof  guaranty  and  contracts 
of  surety;  and  he  also  says  that,  "it  the  tnior- 
anty  Is  made  with  one  person.  It  cannot  be  ex- 
tended lo  another."    Pages  113,  133,  148,  147. 

Would  not  Fuller,  in  an  action  ai^inat  him 
and  Best,  or  B[minst  him  and  Best's  assignee, 
he  entitled  to  the  benefits  of  sections  2100  and 
2101  of  tbe  Code?  Wonld  he  not  have  th& 
rip;bt  to  show  in  what  relslinn  he  stood  to  tho 
psrtiea,  and  that  he  was  only  surety  for  IL« 
psyment  of  the  $100,  and  tbal  it  wan  so  under- 
stood by  the  parties. — that  he  was  not  princi- 
Sl?  WelfaTe  v,  Thompom.  83  N.  C.  276; 
jBfler  V.  JVotfin,?.  8Ired,  Eq.  208. 

I  think  that  in  this  ca^^e  it  sulSciently  appear* 
that  the  ^atanlor,  as  isoflen  thecaseln  ainglft 
guaranties  for  the  payment  of  money  by  an- 
other, is  really  a  surety,  and  only  a  surety, 
for  the  principal;  and,  if  that  were  not  the  fair 
and  necpssary  construction  of  the  Instrument, 
be  would  have  a  right  to  show  that  it  was  so 
intended  and  so  understood  by  the  patties,  and 
that  he  would  have  the  right  to  show  this  hj 
parol.      Welfares.  Hwrnpian,  titpra. 

I  think  there  was  no  error  in  the  ruling  of 
the  Judge  below. 


on  the  fjilth  of   the   Kuoranty,  and  that  It  was 
treated  as  a  continulntr  Euurantr.    Ibid. 

ContJnuIng    nuarant;.     Bee    note   to    NutlDDol 
Bicb.  Buak  v.  Gd?  (Coqd.}  i  L.  it.  A.  S43. 
lAahiUt}!  of  auaranloT;  aeverabla. 

In  a  oontmot  of  Kusrantr,  the  liability  of  tbe 
principal  anil  that  c^  the  guarnotor  are  several, 
and  tbey  caonot  tie  Joined  as  parties  Id  the  some 
action.  Tyler  v.  Xaulalln  Aoademr  ft  Paolflo 
Univ.  U  Or.  4SS. 

A  ^aranty  of  a  certain  sum  per  month  payable 
Id  advance  for  a  epccliled  period,  agftrc^ntlng  a 
slated  sum,  for  rent  of  premises.  Is  a  sevurHblc  aon- 
tiact  ot  Kiiaranty,  and  tbe  gmaraDtor  is  Uablo  up- 
on default  otthe  lessee  In  molilDS  any  payment. 
Weiler  v.  Hensrie,  15  Or.  28, 

A  guaranty,  for  a  valuable  coaalderatlon,  of  <}ie 
punctual  payment  of  prinalpal  aad  Interest  of 
Iwnds  which  have  ooupons  attaohed.  Is  an  orlEr'nal 
iindcrlalilng  vblcb  grlvca  the  holders  ot  the 
coupons  B  rlifht  to  proceed  at  onoe  accaloBt  the 
iruarantor.  PbUadelphla  ft  B.  B.  Go.  v.  KDlgbt,  12i 
Pa.  5S. 

Where  a  person  puicbases  of  an  anoolatloD  aev- 
cral  bonds  aecured  bjr  mortgage,  upon  tbe  pro- 
curement of  another,  who  gave  a  written  Kuannty 
of  the  payment  of  three  of  tli«  bODds,  atid  after  the 
nurchoser's  death  hb  widow  asMnted  to  ao  adjust- 
mctit  aod  a  surreDder  of  the  bonds  upon  the  eie- 
8  L,  K.  A. 


cutiOD  Of  a  guaranty  tliat  la  oBSe  tbe  bonds  or  for- 
mer guaranty  be  can  oeled,  destroyed  or  Otherwise 
disposed  of.  the  guaranty  ehall  remolo  In  full  force 
and  eUcct.  and  be  a  contioulng  runniitR-  gii:iranty 
for  the  payment  of  tbe  par  value  of  the  bonds  and 
interest,  the  latter  agreement  Is  hd  lostrument  at 
gunranty,  and  nothing  more.  Ulller  v.  RIoehart, 
118  N.  Y.  3B8, 

Id  ae  action  upon  a  bond  to  answer  for  the  debt 
or  default  of  an  agetil  of  the  obligee,  tbe  defend- 
ant may  aver  and  prove  the  orlglnjil  transaction 
and  agreement:  between  the  obllffee  and  tbe  lurent. 
The  bond  and  the  contract  ot  agency,  having  becQ 
eieruted  oontemporanponsly,  are  to  be  read  lo- 
jrolhor.  Weed  Sewing  Maeh.  Co.  v.  Wlncbell,  S 
West.  Rep.  824,  lOT  Ind.  S80;  Sinner  Mfg.  Oo.  ▼. 
Forayth,  B  West.  Rep.  OO,  106  Ind.  BM, 

Where  a  contract  of  guarantyls  entered  Into  oon- 
ourrently  with  the  principal  obitjtntlOQ,  a  consld- 
eratlon  whlnh  supports  the  principal  oontcact  sup> 
ports  the  Bubnldlnry  one  also;  and  the  considera- 
tion may  be  shown  by  parol.  Authorities  cited  la 
Erie  County  Sav.  Bank  v.  Colt,  T  Cent,  llop,  U,  lOi 
N.  T.  BK. 

A  guaranty  must  have  a  consideration  to  support 
It.  It  It  ts  made  at  the  Ume  of  tlie  contract  to 
whicb  It  relates,  so  is  to  omistltute  a  port  ot  tba 
consideration  of  Uiat  contract.  It  Is  lufflcienk 
BInger  Hfg.  Co.  t.  VorsfUi,  t»V"K  Brlgga  » 
lAtbam,  30  Kan.  W 


;.  Google 


Oardikkr  t.  O&rdineb. 
NEW  HAMKiHIRE  SUPREME  COURT. 


GARDINER 


Edwud  L.  B.  GARDINER  et  ai.,  AppfK 


1.  An  tnterUneatloii  and . 

tealatrix,  ohHuslug-a  provlaion  in  tier  will,  wbeii 
tbe  trord  cmaod  Is  notwi  obliterated  tiB  tobelllejci 
ble.  Is  Dot  a  recooatloD.  but  an  alCerutlon:  emn  If 
tin  liuKniment.  as  altered.  Is  not  executed  as  re- 
quired by  the  Statute  to  make  a  valid  will,  codicil 
or  instrumenc  of  reTO«st]oii..ttke  will  remains  In- 

B,  ThepreanmpttonlnfhvoroftbereTO- 
e*.tlon  of  a  portion  of  a  irill  by  oanccllng 
la  repelled,  where  tbe  onnoellatlon  Is  made  with  a 
view  to  a  new  dlspoalUoD  of  the  property,  whiob 
tails  to  be  carried  into  effect,  and  partial  Int^ti^cy 
will  result  by  Buoh  oanoellatlon.  Insuob  case  the 
will  wia  stand  >■  orlsioally  fnuned. 
(H«Tcb  If,  ueo-i 


milling  to  probate  tbe  will  of  Elizabeth  D.  Cut- 
ler, deceased,  and  adjudging  that  defendapis 
were  cut  oft  from  participation  in  its  piopi'i- 
fouB  by  reason  of  tbe  erasure  of  Ibeir  niimea 
therefrom.     Severted, 

Tbe  Ifaird  article  of  the  will  originally  pro- 
vided as  follows:  "All  tl)e  eslateoC  which  I  shall 
die  seised  and  possessed  .  .  ,  I  give,  devise 
and  bequealh  in  manner  following:  One  undi- 
vided fourtceatb  part  Ibeteof  to  eiicb  of  tlie 
followipg  persons,  to  wil,  Edward  L.  B.  Gar- 
dioer,  Busan  J.  Gardiner,  both  of  Passaic.  New 
Jersey,  children  of  ray  nephew,  George  A.  Gar- 
diner,"  and  seven  oilier  persons  named  and  de- 
scribed,— Ibus  disposing  of  nine  fourti^nths.of 
tbe  est  ale. 

The  remaining  five  fourteenths  are  subse- 
qucDtly  specifically  dispo^ied  of  and  there  is  do 
residuary  cluiue. 

After  Ibe  will  was  executed  testatrix  drew  a 
lieht  line  with  a  pencil  through  the  word 
"fourteenth"  io  the  abovequotalion  and  wrote 
the  word  "twelfth"  ubove  iL 

Sbe  also  drew  a  light  pencil  mark  through 
tbe  following  wordn: 

"  EdwnrdL.  B.  Gardiner,  Susan  I.  Gardiner, 
both  of  Passaic,  New  Jersey,  children  of  my 
nephew  George  A.  Gardiner." 

The  will  came  up  for  probate  in  solemn 
form,  and  the  Judge  nf  probate  entered  a 
decree  approving  and  allowing  it,  to  wbtcli 
decree  was  added  the  following:  "And 
■whrreas  the  said  Elizalieth  D.  Culler,  after 
mabip^  said  will,  made  certain  erasures  and 
futerlinentioDS  in  Ibe  same,  il  is  adjudged  and 
decreed  that  Ibe  word  '  twelfth  '  inleilined  Is 
not  in  law  a  part  of  said  will,  not  having  been 


in-erled  in  the  presence  of  three  witnesses,  as 
(■quired  by  law,  and  that  the  word  '  tout- 
leenth' erased,  for  which  said  word  'twelfth* 
was  substituted,  is  a  port  of  said  will,  and 
the  following  words  erased,  namely.  'Edward 
L  B.  Gardiner,  Susnn  I.  Gardiner,  both  of 
I'assaic,  N.  J.,  children  of  my  nephew  George 
.4..  Gardiner,'  are  uul,  in  law,  a  part  of  said 
will,  said  words  having  been  erased  with  tbe 
intention  on  the  part  of  the  said  ElJKSbeih  D. 
Cutler  to  revoke  the  legacies  to  said  peisous 
whose  names  are  erased,  and  that  said  instru- 
ment be  proved  and  allowed  as  the  last  will 
and  leatamint  of  Elinabetb  D.  Culler,  and  so 
be  recorded  in  accordance  with   Ibis  decree." 

Edward  L.  B.  Gardiner  and  Susan  I.  Gardi- 
ner thereupon  tooit  this  appeal. 

MfsitTs.  Frlnk  A  Bktchelder  for  appel- 

Me»»r».  HarstoD  ft  EMstman  and  Wl|r- 
ffin  A  Fenutld  for  tbe  executor. 

BIadg«tt,  J.,  delivered  the  opinion  of  the 

The  Statute  of  Wills  provides  that  "  bo  will 
shall  be  effectual  to  pass  any  real  or  personal 
estate,  or  to  change  or  in  way  aSecl  Ibe  same, 
unless  made  by  a  person  of  Ibe  age  of  twenty- 
one  years,  of  sound  mind,  in  writing,  signed 
a  id  sealed  by  tlie  testator,  or  by  some  person 
iu  his  presence,  snd  hy  his  express  direction, 
and  attested  and  subscritied  in  bis  presence  by 
three  or  more  credible  witnesses;"  and  that  "no 
will  or  clause  thereof  shall  be  revoked  unless 
by  some  other  vslld  will  or  codicil,  or  by  some 
writinp  executed  in  tbe  same  manner,  or  by 
canceling,  tearing,  obliterating  or  otherwise 
destroying  the  same,  by  the  testator,  or  by 
some  person  by  his  consent  and  in  his  presence. 
Gen.  Laws.  chap.  10B.  §;;  «,  14. 

Tbe  mode  of  revoking  a  will  Is  therefore 
as  definitely  prescribed  by  the  Statute  as  the 
mode  of  mahlng  it;  and  do  essential  part  of  ibe 
one  can  be  dispensed  with  any  more  than   Ibe 

The  flrst  question  for  adjudication  presented 
by  this  case  arises  from  the  nllempt  of  tbe  t«a. 
tatrix  to  increase  a  amellcr  devise  to  a  larger 
one  by  substituting  "twelfth"  for  "four- 
teenth," by  inleriinealion  andersstire.  While, 
in  one  sense,  this  was  a  revocation  by  the  tes- 
tatrix of  wbat  she  bad  previously  done,  in  Iha 
true  sense  it  was  en  allerslion.  To  revoke  a 
testamentary  disposition  is  lo  nnnul  it,  so  that, 
in  legal  contemplation,  it  censes  to  exist,  and 
becomes  as  inoperative  as  if  it  had  never  been 
written.  But  when,  by  the  suUitllution  of 
certain  words  for  others,  a  different  tnraning 
is  imported,  there  is  not  a  mere  revocation. 
There  is  something  more  than  the  destruction 
of  that  which   has   been   onteccdcDily   done. 


KoTK.—IntcrllniaHnTa  fn  vtQ.  declarations  of  tbe  leatator  may  be  sbown  at  the 

Wbere  there  la  nothing  to  eiplaln  obliterations  prabau  as  evlnoingr  the  Intent.    Evaoc'  App.  fiS 

and  tntprlinealions  appearing- on  Che  face  of  a  wIU,  Pa.  288. 

ttwtU  be  presumed  tlicywcremailoBfterltBeiPcn-  TJnder  the  Alabama  Code  a  wlU  cannot  be  re- 

tlon.    Burgoyne  v.  Sbowler.  I  Robl.  Eccl.  5,  8  Jur.  vobed  vrotonto  by  expunging  the  name  of  aaingle 

B14:  Cooper  v.  fiockctt,  1  Moore.  P.  C  119;  Qrevllie  legatee  by  drawing  a  pen  through  it  [I^w  v.  Law, 

v.  Tylec.  T  Moore,  P.  a  ffiO.  BSAla.  t3£|:  butlf  made  with  Intention  to  revoke 

Ai  bearing  upon  tbe  question  of  revocattoo  or  the  wbole  will  as  maolfcstod  by  declarations  of  tba 

DorevocHlJoabyui8otdonetotheiDBCTument,tbe  teat&tor,  ttis  affoctuolfor  that  purpooe.   BM. 
8L.R.A. 

See  also  36  L.  E.  A.  176. 


New  HmpBHiBB  Sotbeme  Coubt. 


Tlicre  Is  a 

clause  is  ci 

ferenl  icsla men (ary  disposition,  which,  to  ijave 

validity,  must  be  aiitljenlicnied  by  theobserv- 

enceof  tlie  Eiatutory  requiremeDtB.    Btdibach 

y.  Collini.  61  Md,  478. 

Il  follows  Ibat  tbe  failure  of  the  testatrix  to 
-execute  ber  purpote  in  Ibe  maoner  prescribed 
by  tbe  Statute  {%  6)  prevented^  it  from  goina 
into  elTecC  as  e  teslameolary  dlsposltloo;  and, 
as  it  is  appnrent  that  she  bad  oo  ioteot  to 
revoke  except  by  way  of  alletation,  and  !be 
word  erased  ooC  having  been  ao  obliierated  as 
to  be  illegible,  there  was  no  revocation,  and 
Ibe  will  remained  fntact  as  before  {Jac/cMji 
T.  HoClmeay,  7  Johns.  894;  MePlierton-v.  Clark, 
8  Bradf.  93;  Q'dnn  v.  Qainn,  1  Thomp.  &  0. 
4-^7;  IFoi/  T.  Boilmger,  «a  HI.  868;  Wright  v. 
Wright,  6  lod,  889;  Re  Fenntman't  WiU,  20 
Minn.S4B(0U.  220);  Stoeery.  Rendall.  1  Coldw. 
057;  Jkt/ult  V,  MooTv,  3  Dev.  &  B.  L.  316; 
WJ,fela'  T.  nent.  7  Pick.  61;  ^hort  v.  Smith.  4 
East,  419;  KirSx  r.  Sirke,  4  Russ.  435;  Mar- 
tini T.  Gardiner,  8  Bim,  78;  Lotke  v.  Jame»,  18 
L.  J.  N.  8.  Ejtcb.  188;  Lawson  v.  Morriton,  2 
Am.  Lead.  Cas.  5th  ed.  501;  1  Redf.  Wills,  325, 
826;  Eachbaeh  v.  Coltin),  tupra;  Pringle  v.  Me- 
Plifrten,  2  Brev.  27fl);  in  other  words  the  effect 
of  Ibo  alteration  is  Ihe  same  as  it  would  have 
been  bad  it  been  made  by  ■  codicil  impcTfectlj 
executed. 

Tbe  remaining  question  la  oa  to  tbe  effect 
upon  tbe  appellants  of  the  cancellation  of  their 
namea  from  the  list  of  legatees  named  la  the 
first  clause  of  tbe  third  article  of  the  will. 
The  appellants  contend  that  it  had  no  effect, 
nbile  the  executor  contends  that  it  effccied  a 
revocation.  We  think  the  contention  ol  the 
appellants  must  be  sustained.  Canceling  and 
ol>literatinff  have  always  been  considered  pe- 
culiarly equivocal  acts  of  revocation  {Dan  v. 
Broan,  4  Cow.  490;  SmitA  v.  Gvnning/iam,  1 
Addnms,  Eccl.  45G);  and  eminent  Bulhoritles 
hold  that  where  a  pencil  instead  of  a  pen  is 
used,  the  cancellation  ia  prima  facie  delibera- 
tive, and  not  final.  1  Jarm.  WilU,  6(h  Am. 
ed.  201;  2  Greenl.  Ev.  g  681,  and  cases  cited. 

If  this  be  so,  it  is  decisive  of  the  contention, 
because  no  collateral  evidence  Is  presented 
which  rebuts  Ihe  presumpdoo.  On  the  con- 
IrtLTj  the  liuhtnesB  of  the  pencil  lines,  and  the 
failure  to  cbange  "  fouiteenlhs"  to  "twelfths" 
in  the  succeeding  clause,  lend  strongly  to  show 
that  the  act  of  the  testatrix  was  conditional 
merely. 

But  it  ia  not  necessary  to  Invoke  the  doctrine 
of  Jannan  and  of  Greenleaf.  There  are  other 
and  more  satisfactory  reasons  which  lead  to 
tbeeaiDe  result,  Thecompelency  of  a  testator 
to  make  revocation  of  a  devise  by  the  simple 
erasure  or  cancellation  of  tbe  name  of  the  der- 
iaee  is  uodoubled;  but  when  the  act  of  can- 
cellnCion  is  not  a  substantive,  independent  act, 
but  Is  connecied  with  and  dependent  upon  an- 
other, and  both  form  but  one  transaction,  tbe 
«nllre  design  and  purpose  must  be  consldeied, 
SL.R.A. 


In  order  to  ascertain  whether  a  revocation  bas 
been  accomplished.  When  this  is  done  in  th« 
case  before  us,  it  is  at  once  apparent  that  tbe 
cancellation  In  question  must  be  considered  in 
connection  with  the  preceding  erasure  and  in- 
terlineation, and  may  properly  be  treated  as 
relative  or  dependent  tbereon,  because  all  tbe 
evidence  indicates  (bat  the  only  purpose  of  lb9 
testairix  was  to  make  a  new  disposition  as  to  k 
portion  of  her  property.  There  ia  no  reason 
whatever  (o  suppose  that  she  would  have  re- 
voked the  legacies  to  the  appellants  If  sbe  bad 
been  aware  that  tbe  propoaed  dispoution  could 
not  be  carried  into  effect;  but,  on  the  other 
band,  the  fair  preajimplion  Is  that  her  wisbsa 


tbe  absence  of  anv  known  reason  for  cben^ng 
them.  And  thta  prcBumplion  Is  further 
Birenffthened  by  the  fact  that  otherwise  tbera 
vrould  t>e  an  intestacy  as  to  the  two  fourteenths 
of  the  estate  bequeathed  to  the  app< Hants;  for 
there  is  no  resictuaTy  clause  into  which  it  can 
properly  fall,  or  Into  ivhicb  the  testa'Hx  in- 
tended It  should  fall.  It  Is  clear  that  tbe  tes- 
tatrix did  not  contemplate  an  intestacy  as  to 
any  part  of  her  estate.  She  evidently  intended 
to  make  a  testamentary  dispOHitioo  o{  the  wbola 
of  It;  and.  upon  well-settled  principles,  ber  in- 
teolion  may  be  effectuated. 

"When  a  portion  of  a  will  is  canceled  with 
a  view  to  a  new  disposition  of  the  property, 
and  the  proposed  disposition  foils  to  be  carried 
into  effect,  the  presumption  in  favor  of  a  revo- 
cation by  tbe  canceling  will  be  repelled,  and 
the  will  will  aland  as  oriRinslly  framed."  Ha 
Penaiman'a  Will,  rapra;  Lawton  v.  Morriton,  2 
Am.  Lead.  Gas.  SOI;  Short  v.  Smith,  Befhta 
V.  Moore,  McPiifTton  v.  Clark,  Wolf  v.  BoUiJi- 
ger  and  Eschharh  v.  CeUint,  mpra. 

We  are  therefore  of  opinion,  and  without 
regard  to  tbe  presumption  arising  from  tba 
manner  of  Its  performance,  that,  as  tlie  can-. 
cellnlion  was  not  done  with  intent  to  revoke 
the  bequests  to  the  appellants  simpiv,  but  with 
intent  to  make  a  new  disposition  of  a  porti  a 
of  the  testatrix's  estate,  which  failed  of  accom- 
plishment, the  canceling  which  was  done  only 
in  the  view  of,  and  in  order  to  effect,  that  ob- 
ject, should  be  esteemed  for  nothiriE,  and  bs 
considered  as  not  having  been  done  absolute- 
ly, but  only  conditionally,  and  upoo  the  pro- 
posed disposition  being  made  effeclusL  To 
give  It  effect,  under  the  circumstancea,  would 
not  only  be  against  tbe  authoritiea,  but  would 
thwart  the  actual  intention  of  the  tca'alrix, 
and  make  her  intestate  as  to  one  aeveutb  of 
her  estate,  when  a  contrary  intent  ia  plainly 
manifested  in  her  will.      Wolf  v.  Bollinger,  »u- 

The  decree  ^  Vie  Probate  Court  vpon  thU 
braneA  of  tttt  eateit  reterted,  wid  the  appeal 
sustained. 


idbyGoOgle 


HoBODBi  P&oinc  R.  Oa  T.  Bkautt. 
EANBAS  BUPREHB  COUBT, 


aOSSOURI  PACIFIO  R.  CO.,  F^.  in  Brr. 
J.  W.   BHARITT. 


(-.- 


.-) 


*Wh«r«  ftn  MBpIo7«  and  realdant  ofthli 

Sta,ta  perfbrms  Utbor  in  thli  State  loc  - 
nUlwa7C0iD[>Bii7,acorparntloaoI  another  Sta 
Ixit  also  dotnB  biulDeu  Id  this  Stats,  and  t 
wasaof  luch  emplojt  araeienlptlDthtsad  w 
u  la  ttio  other  State,— JETdd,  tn  an  action  tij  Ibe 
«arp\o3b  Vo  recorer  lucb  wasei  in  tbie  Stale 
fact  that  the  oorporaUon  baa  been  grarnlBhed  In 
•Qch  other  State  br  a  creditor  of  Bucb  emp 
before  the  brlartna  of  this  aottoa  In  Ibla  SI 
•ndMTVloe  otaumninDs  obtained  upon  the 
Viajb  OQlr  br  publioitloTi,  la  no  defeiiae  to  i 

(Borf  on,  Ch.  J.,  atmenUi 
CNovember  S.  USU 


Statement  by  Clogston,  C: 

Bbaritt,  plaintiff  below,  commenced  tbis  ac- 
tion on  tbe  27th  daj  of  Jiily,  1887.  BKainst  the 
plaintiff  In  error,  the  Missouri  Paciflc  Rnilway 
Companj,  to  recover  wages  due  him.  The  ac- 
tion was  brought  before  a  justice  oF  the  pence 


ty,  and  trial  traa  had  by  Che  court,  and  the 
-court  made  Qndings  of  fact  and  coDclu'lona  of 
law  which  areai  follows:  "(I)  Plaiutiff  wosin 
»he  employ  of  tbe  defendant  at  Council  Grove, 
Ean.,  duiiog  the  monlb  of  Juoe,  IH^T,  per- 
fonninK  manual  labor  in  and  about  coupling 
<an  and  making  up  Irnina,  and  tbe  like,  and 
was  Htylcd  a  '  vard  ma^tCT.'  (S)  As  such  la- 
borer, he  earnea,  aod  became  and  was  eotitled 
to  receive  from  the  defendant  for  such  mouth's 
Eervices,  tbe  sum  of  (79,  $75  of  nbicb  sum 
tas  not  been  paid.  (3)  Tbit  plaintlS  is  a  cltl- 
Een,  resident  and  householder  nf  tbe  Stale,  end 
has  been  for  more  than  two  years  last  post. 
During  said  month  of  June,  1987,  and  ever 
ajnce,  tbe  plaintiff  had  a  family',  lo  wit,  a  wife 
■Dd  Ihree  children,  supported  by  bis  labor, 
end  his  said  earning  were  ncce^aary  for  tbe 
•upport  of  aaid  family,  {4)  Wliile  tbe  aclkra 
vas  pending  lieforc  the  Justice,  it  appeared 
that  certain  garnishee  proctedin;js  were  pend- 
ioR  in  Morris  County,  Kan.,  whereby  it  was 
■ought  to  subject  said  wages  to  tbe  claim  of  a 
certain  party  there;  and  it  was  then  agreed  be- 
tween the  altomeys  for  the  respeclive  parties 
In  this  case  that  tbe  suit  here  should  1w  con- 
tinued tea  days,  and  that  If.  in  the  meantime, 
■aid  garnishee  proceedings  were  dismissed,  the 
defendant  would  pay  plalnliff'a  claim,  or  sub 
■nit  to  Judgment  thereon,  if  plaintiff  would 
pay  coals.  Accordingly,  at  tbe  expiration  of 
■aia  ten  days,  aaid  ptoceedinga  having  been 


diamtssad,  tbe  justice  entered  Jodgment  ac- 
cordinglv.  On  Ibe  13th  day  of  July,  1887,  at 
St.  Louis,  Mo.,  tbe  defendant  Company  wu 
garnished  by  and  before  a  justice  of  tbe  peace 
of  that  State  at  the  suit  of  W.  P,  BU'wart,  a 
resldentof  Missouri,  agninstsaid  J.  W.  Sharltt, 
and  ordered  to  answer  therein,  is  which  It  did 
on  July  38,  1887;  and  the  Company  was,  on 
(teplember  29,  1S97,  ordered  lo  pay  into  that 
court  the  amount  so  due  the  plainlitf.  The 
plaintiff,  Sbaritt,  defendant  in  that  suit,  was 
not  served  In  said  action  otherwise  Ihan  by 
publication.  From  the  order  so  requirlngaaio 
Company  to  pay  said  moneys  the  said  Com 
pany  appealed  to  the  Cireuii  Court  of  8L  Louis 
County.  Ho.,  which  said  action  is  now  pend- 
ing and  undetermined.     Neither  party  or  their 


.ngs^ 


]f  plaintiff's  debts,  and  that  li<.    .  _ 
to  recover  Che  same  fn  this  action;  and  judg- 
ment will  be  rendered  accordinifly." 

Judement  thereon    was   rendered   for    .he 
plaintiff.    Defendant  now  brings  tbe  caseu^re. 


I  Is  exhausted  by  the 

'  dismissal  or  other  pro 

'iaa  V.  M'Connell,  38 
(10  L.  ed.  95);  3  Kent,  Com.  122;  Embra  v. 
Hanna,  5  Johns.  101;  Renner  v.  .Vara/uill,  14 
V.  8.  1  Wheat.  31B  (4  L.  ed.  74);  Beailon  v. 
Farmer*  Bank,  87  U.  8.  13  Pet.  108  (S  L.  ed 
1017);  OamurrY.  Hanover  Ins.  Oo.  38  Fed.  Rep. 
649,  and  cases  cited;  Enit  TenrifMee,  V.  it  (i. 
R.  Vo.  T.  Rennedv.  83  Ala.  463.  8  Am.  St.  Rep. 
755;  Ferounm  v.  Bank  ofKanta*  City,  20  Ean. 

-ta 

A  prior  Judicial  proceeding  In  another  jiirta- 
diction  should  be  respected,  and  no  violence  to 
the  rights  of  a  party  by  a  aubeequent  proceed- 
inK  here  tolerated. 

U.  8.  Const,  art.  11,  §  1;  Ftrgvim  v.  Bank 
of  Kan»i  (My,  3.')  Kiin.  333. 

The  fact  thai  Ibe  service  on  Mr.  Sbaritt  In 
the  case  in  Missouri  nos  by  publiciilion  only  Is 
irrclevsnt.  Under  our  statutes  and  tho^e  of 
Missouri  such  servii*  is  just  as  good  and  effoet- 
ual  as  personal  service  to  bind  the  fund  in  the 
hands  of  the  garnishee. 

Kansas  Justine's  Code,  g^  35. 87,  43,  61,  64n, 
54d;  Kansas  Code  Civil  Proe,  SS  72,  1B8, 
208,  215-319;  Attachment  in  Juslice 
Courts,  1  Mo.  Rev.  Stat.  SS  478-47n;  Attach, 
ments  in  Courts  of  Record,  1  Mo.  Uev.  Stat, 
gij  43i'},  434,  435,  8494. 

It  has  never  heretofore  been  hinted  that  If 
the  defendant  was  a  nonresMeni  absentee,  • 
credit  due  him  by  a  resident  of  Cliia  Stale  could 
not  be  subjected  here  because  of  an  imaginary 
M'tuf  of  iha  credit  In  tbefitate  of  tbe  reaidenoe 
of  the  defeodant. 

040;  40  L.  R.  A.  237;  41  L.  R,  A.  bl; 

;!,.,!  4ML.  R.  A.  452. 


Kahbas  Sopbbub  Oodbt. 


See  Barlingloi^it  M.  B.  R.  Oo.t.  Thompwa, 
31  Kan.  IBO;  Mutmri  Pae.  S.  Co.  v.  MalAy,  U 
Kbd.  125;  Jeknmm  v.  Brant,  88  Kan.  754. 

The  ^iuDiabmeDt  liea  attncbe*  when  tbe 
garnishee  is  served  witb  DOlJce  and  conCiDuea 
until  tbe  alCacbment  \s  dissolved,  or  the  plain- 
tliTt  claim  is  sslisBed. 

AtchiKfi  Board  of  Education  y.  BumUe,  18 
Ebd.  2», 

Mr.  Enoek  Harpole  lot  defendant  fn 
error, 

Clogston,  0.,  filed  Ibe  following  opinion: 
It  is  not  cuDt^nded  tbat  tbe  claim  sued  on  ie 
not  exempt  under  tbe  Exemption  I^ws  of  ibis 
Btate,  but  It  is  contended  tUat.  becausethe  gar- 
Dlsbment  proceedings  were  commenced  In 
Missouri,  and  Ibe  court  of  tbat  State  obtained 
Juiisdiction  of  tbe  subject  matter  before  tbis 
suit  was  broui;blin  Kansas,  for  that  reason  tbe 
defendant  Coinpnny  became  liable  under  Its 
answer  in  Missouri  under  said  proceedings,  and 
should  not  again  be  held  liable  Id  this  State  in 
this  action.  The  piainliff  in  error  reco^lzes 
the  rule  laid  dawn  by  this  court  tbat,  if  tbe 
garnishment  proceedincs  had  been  commeDced 
in  this  State,  no  question  could  have  been 
raised,  and  also  recognizes  the  rule,  adopted  In 
this  State,  that  Ibe  garnishee  bas  tbe  game 
right  in  bis  answer  to  raise  all  the  questions 
that  the  debtor  himself  might  raise,  and  plead 
the  Gxemplion  Law  as  comjiletely  ae  the  debt- 
or mlEbt  plead  it.  But  plamtiS  in  error  says 
no  such  rule  exists  in  Missouri;  tbst,  under 
tbe  decisions  of  that  Slate,  it  is  precluded  from 
BSsertiDg  this  rigbt,  and  therefore,  if  it  is  com' 
pelled  10  pBV  this  judgment,  it  will  again  bave 
to  pay  the  claim  under  Its  answer  in  Missouri. 
This  seems  to  present  a  bsrd.ibip;  but,  as  the 
claim  is  exempt  under  tbe  Ishb  of  this  State, 
and  presumably  exempt  under  the  laws  of 
Missouri. — for  it  is  presumed,  in  tbe  absence  of 
any  showing  to  tlie  contrary,  tbat  the  laws  of 
Missouri  are  the  same  as  tbe  Btaiuie  of  Ibis 
Stale— Ibere fore,  if  this  claim  is  exempt 
under  both  tbe  laws  of  Missouri  and  of  Kansa-o, 
it  would  be  unjust  to  rbe  defendant  In  error  if, 
b;  reason  of  some  construction  of  the  Statute 
of  HisBo'jri,  he  should  be  prevented  from  se- 
curing tbe  benefit  of  the  exemption. 

It  bas  been  held  in  this  State  that  the  gar- 
nishee may  plead  the  Exemption  Laws,  and  be 


flict  In  the  autborilies  on  this  subject,  the 
great  weight  o(  authority  ia  with  our  court. 
We  see  no  reason  why  an  exception  should  be 
made  in  tbia  case  to  a  rule  so  well  eatablisbed. 
Under  the  rule  laid  down  in  Missouri  Pae.  R. 
Co.  V.  Mal^,  84  Kan.  131,  and  Ean»a»  City, 
St.  J.  d:  C.  B.  R.  Go  V.  Oough,  85  Kan.  1,  this 
judgment  must  be  affirmed.  See  also  Drater. 
Loke  Shore  £,  M.  8.  R.  O).  69  Mich.  168,  18 
West.  Rep.  T30. 

Under  those  decisions,  this  claim  would  be 
exempt  to  tbe  plnintiS  below  bad  be  resided 
either  In  tbe  State  of  Missouri,  or,  as  he  docs, 
In  Kansas;  snd  such  exemption  ought  to  tie  a 
good  defense  for  the  defendant  Company  in 
Missouri.  It  it  ther^oTt  rtcommended  that  the 
judgment  of  the  Court  below  be  affimud. 
8  L.  R.  A. 


•n,j:,< 


V»lM>tlne,  J. : 

Iconcur  in  tbe  decision  of  tbts  case  for  tba 
reoaon  tbat  I  believe  it  is  auslained  by  reasoo 
and  tbe  weight  of  authority.  It  seems  to  Im 
generally  held  that  the  laws  of  any  country 
where  a' debt  Is  created  enter  into  tbe  contract 
upon  which  the  debt  is  founded,  so  far  aa  they 
are  applicable  and  material,  and  form  a  part 
thereof.  Greer  v.  MeCarter,  5  Kan.  18,  28; 
Derring  v.  Beyle,  6  Kan.  533  et  leg.,  and  case* 
there  cited. 

Also.  In  tbe  absence  o(  anything  to  the  coo- 
trarv,  it  will  be  presumed  by  tbe  courts  that 
the  laws  of  all  the  other  States  are  similai  to 
their  own.  Furrote  v,  Chapin,  13  Kan.  107; 
Dodge\.  Cojpn.  10  Kan.  283  et  teq..  and  cases 
there  cited;  Eantat  Pae,  R.  Co.  v.  Oufter,  1ft 
Kan.  668;  Baughman  v.  Baltg/iman,  W  Kan, 
£84. 

And,  when  the  lifu*  of  a  debt  is  changed 
from  the  State  or  jurisdiction  in  which  tbe 
debt  was  created  to  some  other  Siale  or  juris- 
diction, all  its  incidents  and  conditinna  mate- 
rially affecting  it  will  be  transferred  with  it, 
and  its  interiiretation.  scope  and  validily  will 
be  governed  by  the  lex  loci  eoi'tractut.  For 
instance,  if  the  debt  is  exempt  froro  judicial 
process  in  the  State  where  it  la  created,  the 
exemption  will  follow  Uie  debt,  os  an  Incident 
thereto,  into  any  other  Slate  or  juriadictioB 
into  which  the  debt  maj^  be  supposed  to  be 
carried.  T>rakt  v.  lAke  SAore  iH  M.  S.  R. 
Co.  69  Mich.  166.  13  West.  Rep.  720;  Wrff/M 
T.  CAieago,  B.  d:  Q.  R.  Co.  19  Neb.  175;  Bay- 
lies V.  Houghton,  15  Vt.  626:  Pierce  v.  Qdea^ 
<t  JV.  W.  R.  Co.  36  WU.  ass.  And  see.  espe- 
cially, the  opinion  in  the  case  of  Miuouri 
Pae.  R.  Co.  v.  Hatlby.  34  Knn.  125.  128. 

In  the  language  of  the  Miebigaa  case  above 
cited,  the  exemf^ioo  of  the  debt  from  Judicial 
process  "becomes  a  vested  right  in  rem, 
which  follows  Ibe  debt  into  any  Jurisdiction 
where  tbe  debt  may  be  considered  as  going." 
Also,  the  eitui  of  a  debt  is  either  with  the  owner 
thereof  or  at  bis  domicil,  or  where  tbe  debt 
Is  to  be  paid;  and  it  cannot  be  subjected  to  a 
proceeding  in  garnishment  anywhere  else. 
See  the  numerous  authorities  hereafter  cited, 
commencing  with  the  case  of  Lo-ainilU  S 
Jf.  R.  Co.  V.  Doolej/,  78  Ala,  624. 

I  shall  now  proceed  to  consider  thli  caae 
with  reference  to  its  facts. 

The  Missouri  Psciflc  Railway  Comnany,  & 
Missouri  corporation  doing  bu^nesa  in  Mis- 
SQuri  and  Kansas  and  other  Slates,  and  oper- 
ating over  2,000  miles  of  railway  in  Kansas, 
owes  a  debt,  not  evidenced  by  any  Instrument 
in  wriltnr,  to  J.  W.  Sharitl,  a  resident  of 
Kansas,  for  wages  earned  by  him  as  yard  mas- 
ter for  tbe  Railway  Company  at  Council 
Qrove,  Kan.,  and  presumabiy  paysble  at  that 

Elace,  which  wages  are,  under  the  laws  of 
'ansas,  and  presumably  under  tbe  laws  of 
Missouri,  aa  nothing  appears  to  the  contrarr, 
exempt  from  execution,  attachment,  garnish- 
ment and  other  process.  W.  P.  Stewart,  a. 
resident  of  Missouri,  who  puts  forth  ihe  claim 
that  Sharitt  owes  bim.  instiluied  a  garuiab- 
ment  proceeding  before  a  justice  of  the  peace 
of  tbat  Slate  against  tbe  Bailway  Company  h> 


Missouri  Pacific  R.  Co.  t.  Shawtt, 
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procure  the  pftymcnt  to  him  o[  the  debt  nbich 
the  Railwkj;  Company  owes  lo  Bhsritt.  Such 
pTOCeedioz  is  now  perilling  in  tht  Circuit  Court 
of  SL  Louia,  Mo.     No ' ' 


EublicatioD.  The  question  now  ariBcs,  and 
.  tbe  piiQcipal  quention  inrolved  In  [his  case. 
whelherSbaritlk  bound  by  Buchgaraishment 
proceedings OT  not.  Now,  unless  tbe  Missouri 
court  has  Jurisdiction  of  yhariil.orof  something 
belonging  to  him,  of  cout«e  the  procecdinia;  is 
void  as  lo  him;  and,  as  no  pergonal  service  or 
summons  was  ever  made  upon  bim,  it  will  be  ad- 
mitted that  tbe  proceeding  is  without  jurisdic' 
tion  and  void  as  to  him  personally.  But  Ibe  fur- 
theroueslion  remains,  Is  the  proceeding  without 

i'arisdictioD  aod  roid  as  to  auj  property  be- 
UDging  10  Bharilt?  Or,  In  other  words,  has 
tbe  MiKSOurt  court  any  Jurisdiction,  as  aeainat 
Sharitt.  over  the  debt  which  the  Railway 
Company  owes  to  Sharitt?  Sbaritt  la  not  a 
resident  of  Missouri,  nor  is  he  in  that  Slate; 
but,  on  the  contrary,  be  is  s  resident  of  Kan- 
sas, and  in  Kansas,  and  he  has  never  been 
served,  personally,  with  any  summons  in  the 
i;sml£hment  proceeding.  The  debt  is  not  evi- 
denced by  any  written  instrument;  hut,  if  it 
were,  tbe  Instrument  would  presumably  be  in 
Kansas  and  in  the  hands  of  Bharitt.  It  is 
not  payabie  In  Missouri,  but  on  tbe  contrary, 
It  1b  presumably  payable  in  Kansas,  where  it 
was  created,  and  where  Bharitt  resides;  and  in 
Kansas,  and  presumably  In  Missouri,  it  is 
exempt  from  all  Judicial  process.  It  is  not 
claimed  that  Ifae  Bailway  Company  has  ever  set 
apart  any  fund,  either  in  Missouri,  or  in  Kansas 
or  elsewhere,  for  tbe  purpose  of  payiug  this 

Srticular  debt.  Hence  there  Is  no  specific 
□d  connected  with  this  debt,  nor  any  tangi- 
ble tbiuK  lo  which  any  Jurisdiction  could  at- 
tach. But,  If  It  should  be  supposed  that  an^ 
Krticular  fund  bad  been  set  apart  to  pay  this 
bt,  then  it  should  be  supposed  tbat  it  was  so 
■et  apart  In  Kansas,  as  tbe  debt  was  created 
In  Kansas,  is  already  due  in  Kansas  and  is 
payable  in  Kansas;  and  probably  tbe  Bftilway 
Company  could  not  set  apart  a  fund  in  Mis- 
souri BO  as  (o  defeat  Bharilt's  claim  In  Kansas, 
The  debt  is  really  and  in  fact  a  mere  chose  in 
ftction,  resting  wholly  In  parol,  and  is  of  such 
sn  intangible  character  tbnt  it  could  not  be 
actually  seized  by  any  kind  of  process.  And 
it  can  hardly  be  said  to  have  any  actual  iitiis 
anywhere;  but,  if  it  should  be  considered  as 
having  any  actual  litut  anywberc,  then  Its 
more  natural  ialu»  is  where  it  is  to  be  paid, — 
la  Kansas,  and  lo  Bharitt. 

It  1b  seldom,  and  perhaps  never,  held  that 
tbe  property  In  a  debt,  a  mere  chose  in  action, 
can  be  carried  around  with  the  debtor  wherever 
he  may  go,  and  exist  wherever  be  may  be. 
Drake,  Aiiachm.  65474,481;  Wade,  ACtachm. 
f,  344;  Wheat  v.  Piatte  Gity  a  Ft.  D.  E.  Go. 
4  Kau.  870. 

But,  on  tbe  contrary,  the  »itu»ot  a  debt  is 
eeoerally  held  to  be  with  the  creditor,  or  at  his 
oomicil,  or  at  tbe  place  where  it  is  made  pay- 
able. It  is  the  creditor  that  owns  tbe  debt, 
and  not  tbe  debtor,  and  the  n'fui  of  the  debt 
must  be  considered  ns  being'  either  with  tbe 
owner  or  at  bis  donaicil,  or  where  it  is  to  be 
paid.  Indeed,  the  more  natural  titut  of  any 
contract,  whether  a  debt  or  not,  would  seem 
8L.RA. 


to  be  where  it  is  to  be  |>erformed.  Even  tao- 
gible  property  is  not  subject  to  gainiabment 
proceedings  in  a  State  or  jurisdiction  in  which 
the  property  is  not  situated.  Bee  tbe  abova 
authonties.  and  also  Sates  v.  Chicago,  M.  &  St. 
P.  B.  Go.  60  Wis.  396,  304,  305.  Bee  also 
Sutherland  v.  Second  Nat.   Bank.  78  Ky.  250. 

Now,  under  tbe  facts  of  tbis  case,  we  do 
not  tbink  that  the  Missouri  court  has  any  juris- 
diction,  either  of  Bharitt,  or  ol  Bnytbing-  be- 
longing or  appertaining  to  him;  and  hence  tba 
garnisbmenl  proceeding  is  void  as  to  htm. 
We  tbiok  tbe  weight  of  authority  sustains  this 
view  of  tbe  case.  See  the  authorities  already 
cited,  and  also  the  following:  Lmiiimlie  &  if. 
R.  Co.  V.  DooUy.  78  Ala.  524;  I.tn^oy  v.  Albee, 
83  Me.  414;  Latcrenee  v.  Smiih,  45  H.  H.  638; 
MiUtrv.  ffofK,  2CrBncb,C.  C.  623;  nomilloa 
v.  lio^eTt,  67  Mich.  13-5.  10  West.  Rep.  903; 
BriUu  V.  iMkt  Short  &  M.  8.  S.  Co.  69  Mich. 
168,  13  West,  Rep.  720;  Baylifi  v.  Houghton, 
15  Vt.  636:  Towie  v.  Wilder.  67  Vt.  622;  Wright 
V.  Ghi&^o,  H.  &q.R.  Co.  19  Neb.  175;  Pieret 
V.  Chicago  &  N.  W.  R.  Co.  30  Wis.  283;  Ting- 
ley  V.  Baieman,  10  Mass.  848;  iVj/tf  v.  Liscombe, 
2l  Kck.  263;  Saieytr  v.  Thompson,  24  N.  H. 
510;  Wetien  R.  Co.  v.  Th/>mton,  60  Qa.  800; 
Green  v.  Farmer*  <C  C.  Bank,  35  Conn.  453; 
Cronin  t,  Fotter,  13  R.  I.  196;  Rata  v.  JVn* 
Orlean*.  J.  £  0.  N.  R.  Co.  i  Abb.  Pr.  72;  Wit- 
Ut  V.  Equitable  Int.  Co.  10  Abb.  Pr.  193;  if»- 
bU  V.  Thompton  Oil  Co.  78  Pa.  364;  Myer  t. 
Lieervool.  L.  >t  O.  Int.  Co.  40  Md.  585;  Wheat 
V,  Platte  Oily  &  Ft.  D.  R.  Co.  4  Ran.  370. 

As  liefore  stated,  it  Is  not  the  debtor  who 
can  carry  or  transfer  or  transport  the  ijroperty 
in  a  debt  from  one  State  or  jurisdiction  itilo 
another.  Tbe  n'tua  of  tbe  property  tc  a  debt 
can  be  changed  only  by  tbe  change  of  location 
of  tbe  creditor  who   is  the  owner  thereof,  or 

It  will  be  seen  from  what  baa  been  said  that 
my  concurrence  in  the  decision  in  tbis  case  is 
founded  almost  wholly  upon  the  theory  tbat 
the  Missouri  court  has  no  Jurisdiction  of  Sbaritt 
or  of  anything  belonging  or  appertaining  to 
him,  and'therefore  that  there  can  be  no  such 
Ihin^  as  a  lit  pendent  by  virtue  of  the  Mis- 
souri proceeding,  with  regard  to  the  subject 
matter  of  this  action,  wbicb  is  the  debt,  and 
nothing  in  the  Miswuri  proceeding  that  can 
be  considered  as  valid  or  binding  as  againlt 
Bharitt.  And  ail  my  argument  Is  also  based 
upon  tbe  tbeory  that  the  court  first  oblaining 
Jurisdiction  of  the  subject  matter  of  an  action 
has  the  superior  right  to  exercise  jurisdiction 
over  such  subject  matter.  But,  not  wishing  to 
be  misunderstood  in  this  ca-oe,  I  wit)  be  a  little 
more  explicit  as  to  some  matters.  I  think  that 
tbe  Missouri  court  has  Jurisdiction  of  Stewart, 
the  plaiotifl  in  the  Missouri  action,  and  of  the 
Railway  Company,  the  gainisbee:  and  that  any 
judgment  or  orderwhich  might  be  rendered  or 
made  bv  tbe  Missouri  court  as  against  Stewart 
or  tbe  kailway  Company  would  be  valid  and 
binding  as  against  them.  And  if  Stewart,  the 
plaintlS  in  ttiat  action,  bad  obtained  personal 
service  of  summons  in  Missouri  upon  Sbaritt, 
then  any  judgmeul  or  order  wbicb  might  b« 
rendered  or  made  by  the  Missouri  court  u 
against  Sbaritt,  or  against  the  garnishee, 
would  also  be  valid  and  binding  as  to  Sbaritt. 
And,  even  without  personal  service  of  lum- 
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moiisupaii8fasiitt,  K  he  hwl  &ny  tangible  prop- 
erty In  Missouri,  which  tho  HlBsourl  court 
could  Beixe.even  money  in  tbe  handB  of  some 
otiier  penoa,  any  Judemeut  or  order  of  sucb 
couTt  wliicli  mieht  be  made  or  leadcred  Hftcr 
the  seizure  of  eucb  propsrly  would  b«  valid  as 
against  Blioritt.  And,  further,  if  it  could  be 
considered  tbat  the  debt  owioK  by  tbe  Railwaf 
Company  to  Shadtt  had  a  nttu  in  Mlsaouri, 
then  any  judgment  or  order  made  or  rendered 
by  such  court  respecliaj;;  such  debt  woitld  be 
valid;  and,  if  Sbaritt  were  a  reBidenl  of  Mis- 
souri, or  was  even  (emporarily  there,  at  the 
time  of  the  attempted  seizure  of  tbe  debt,  or 
if  Ibe  debt  woa  made  payable  in  Missouri,  it 
tnif^ht  iierbapsbc  considered  that  the  debt  bad 
siicb  a  ntvi  in  Missouri  tbat  it  might  be  aub- 
ject  to  tbe  order  or  Judgment  of  tbe  Missouri 
court  But  none  of  these  things  exist  In  this 
case;  and  hence,  in  my  opinion,  tbe  Missouri 
court  has  no  juiisfjiclinn  of  Bbaritt,  or  of  any- 
thing appertaining  or   belonging  to   Sbaritt. 

Of  course,  the  laws  of  a  Stale  can  have  no 
extraterritorial  force;  and  therefore, if  exempt 
tangible  properly,  such  as  could  be  seized  by 
proi^es",  were  carried  Into  another  Stats  or  Ju- 
risdiction, such  properly  might  cease  to  be  ex 
empl,  anil  mi^ht  be  seized  and  held  in  allach- 
ment  or  garDlaliment  proceediaga  for  tbe  pay- 
ment of  debts,  but  debts  existing  in  Kansas  are 
nut  at  the  same  time  that  kind  of  property  in 
MJBNOuri.  ubetlier  what  we  have  Just  said 
with  respect  to  tangible  property  would  apply 
to  debts  created  under  contracts  made  under 
laws  exempting  such  debts  from  all  Judicial 
process,  il  is  not  necessary,  In  this  case,  tn  ex- 
press any  opinion.  But,  penerally,  contracts 
with  respect  to  everything  of  substance  inher- 
ing in  Ibem— and  the  luws  of  Ibe  country 
where  tbe  contrarts  are  made,  ao  far  as  such 
laws  affect  the  contracts,  are  peoerally  consid- 
ered as  inhering  ia  the  contracts— are  governed 
and  determined  by  the  lac  loci  eoiUradui,  in 
whatever  Jurisdiction  the  construction  or  char- 
Bcier  oF  such  contracts  comes  into  coosidera- 
lion.  Several  cisesare  referred  loss  enunciat- 
ing doctrines  adverse  to  the  views  herein  ez- 
presseil,  to  wit:  Ft-rgvton  v.  Bank  of  Eantn* 
City,  as  Kan.  888;  livTiingion  dt  M,  R.  R.  Co. 
\.  'rhompton,  31  Kan.  180;  Zitntncrmnn  v. 
Franke,  M  Kan.  850;  Stark  v.  Bare,  39  Kan. 
100;  Daniels  v.  CUtrk.  38  Iowa,  550:  lUoort  v. 
Chicago,  E.  I.  d  P.  IL  Co.  43  Iowa,  385;  LeOer 
V.  Uitian  Pne.  R.  Go.  49  Iowa,  688:  Moonty<r. 
Union  Pac.  R.  Co.  60  lowo,  346;  Grun  v.  Van 
Bufkirk,  74  U.  8.  7  Wall.  139  [111  L.  ed.  1091; 
Conrwr  v.  Jf-moter  Im.  Co.  E8  Fed.  Rep.  540; 
iforcaar.NeviU.  74  Pa.  n3;  Otboinev.  Sc'intt. 
67  Mo.  712;  Blake  v.  Williami.  8  Pick.  286; 
SlurtetaiU  v.  Rotiintmi.  18  Pick.  175;  Ballimore 
<e  0.  R.  Co.  T.  May,  25  Ohio  6t.  347;  Snook  v. 
Bnelier,  Id.  618;  Katt  Tcnneuee,  V.A  0.  B.Co. 
V.  &Vnnerf^,88  Ala.  482. 

Scarcely  any  of  the  above  cases  have  any 
application  to  the  question  whether  a  court  of 
one  Slate,  by  virtue  of  a  gHmlahment  proceed- 
ing ajininht  a  resident  garni>-]iee.  but  aeajnst  a 
nonresident  and  at>scnt  defendant,  residing  In 
another  State,  and  owning  a  debt  created  and 
payable  to  bim  in  bis  own  State,  and  by 
virtue  of  a  service  of  aummona  upon  the  de- 
fendant  only  by  publication,  could  obtainsulB- 
cieot  jnrladictlon  ovar  the  noncesident  and  kb- 
it L.  a  A. 


sent  defendant,  or  over  the  debt  created  and 
payable  to  him  In  the  Stale  of  hia  residence, 

that  such  court  could  render  a  Judgment  or 
make  an  order  againsttbe  garnishee  tbat  would 
be  valid  and  binding  as  against  the  defendant. 

The  case  of  BurliTigcon  &  M.  R.  R.  Co.  r. 
Thomptan,  81  Kan.  180,  is  relied  upon  princi- 
pally amongtbeKansascases;  but  no  such  ques- 
tion was  presented  or  decided  In  that  case.  In 
the  opinion  In  that  case,  it  is  said,  among  other 
things:  "Again,  no  question  arises  bere  as  to 
the  effect  of  a  iud^ent  against  the  gamlahee 
in  the  courts  of  this  Stale,  as  against  proceed- 
Inga  to  collect  the  debt  in  tbe  Slate  of  Nebras- 
ka, where  the  debt  was  created.  As  to  thai 
question,  the  casea  of  Pierct  v.  Chicago  it  If. 
W.  B.  Co.,  36  Wia.  288.  and  hfoon  v.  Chicago, 
R.I.  AP.R.  Cb.,4^Iowa,  eSS.ftifrs,  seem  to 
be  divergent.  Aa  to  which  states  the  law  cor- 
rectly, we  need  not  now  inquire.  The  question 
in  tbis  cose  Is  not  what  is  tbe  effect  of  a  Judg- 
ment against  a  garnishee,  but  what  ought  to 
be  auch  judgment."    81  Kan,  194. 

In  tbe  leading  Iowa  case  of  ifijorsv,  Chicago, 
R.  I.  £P.  B.  Co.,  43  Iowa,  883.  JurisdicUoa 
was  conceded.     Bee  opinioo,  p.  887. 

This  was  also  tbe  case  in  tbe  caae  of  BalH- 
more  dt  0.  S.  Co.  v,  Mas.  25  Ohio  Si.  847.  In 
that  case,  Jurisdiction  was  admitted  l^  tbe 


In  tbe  case  of  BlakeT.  Wiltianu,  6Pick.  SSB, 
tbe  question  was  not  one  of  Jurisdiction,  but 
one  of  assiirnment.  Besides,  the  actual  lita* 
of  the  debt  in  tbat  case  was,  in  all  probability, 

jusl  where  the  proceedings  v — ^ 

""'      '  ""'     M  probabl;   " 

_    .  _. ._  of  Greenv.  ,.._.._.. 

Wall.  139  [IS  L.  ed.  109],  has  no  applicotioa 
to  this  caae.  No  debt  was  allempled  to  be 
taken  in  attachment  or  garuisbmeni  in  tbat  case. 

Tbe  case  of  Connor  v.  Hanoner  Ini.  Co.,  28 
Fed,  Rep.  54S,  has  perhaps  some  application 
to  tbis  case,  though  it  ceriainly  does  not  fur- 
nish much  authority  against  the  views  herein 
expressed.  It  also  criiidscs  unfavorably  the 
decision  made  by  tbia  court  In  the  caseof  Bvr- 
UniU)ndbM.H.R.Co.'<i.Thompmn,&\.Km.\SQ. 

The  case  of  Morijan  v.  HevxlU.  74  Pa.  52,  ia 
probably  applicable.  And  yet  the  owner  ot 
[be  debt  in  that  caae  waa  served  personally 
with  notice  tbe  nest  morning  after  the  gar- 
nishment proc:?eding  was  instituted.  Thia 
service  of  notice,  however,  was  probably,  for 
reosons  not  necessary  to  mention,  notauQlcient 
to  give  the  foreicn  court  Jurisdiction. 

In  the  case  aCEast  Tenneitee,  V.  *  O.  R.  Go. 
V.  Etnnedy,  83  Ala.  4S2,  the  owner  of  the  debt 
was  served  personally  with  summons  in  tb« 
foreign  jurisdiction.  It  is  uonecessary  to  men- 
tion more  particularly  tbe  other  cases  cited  for 
the  Railway  Company. 

The  principal  argument  urged  against  hold- 
ing that  the  Railroad  Company  Is  liable  In  tho 
present  case  ia  that  by  such  holding,  and  by 
the  possible  Judgment  of  the  Mlasouri  court, 
the  Company  might  be  required  to  pay  tbe  debt 
twice.  This  would  certainly  be  wrong,  but 
wherein  would  the  wrong  consistT  If  thi« 
court  Is  light,  siiould  It  refrain  from  doing  Its 
duty  because  of  some  possible  wrong  somo- 
where  else?  Should  this  court  violate  lis  own 
laws  becatue  lOme  foreign  court  may  lgnor« 
tbemT    BeaideB,  !■  the  Railroad  Company  (Im 
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onlypartj  entitled  to  sfinpKthyl  L)  not  the 
owner  of  tbe  debt,  nitli  his  famitj,  tiao  enti- 
tled to  aome  coosiderBtioaT  The  debt  is  hia 
pereoual  earnlui^  for  hii  oifa  peisonal  serv- 
KM  for  lew  tban  three  loantbR— indeed,  for 
IcBB  than  one  month  -next  preceding  the  imu- 
Ids  of  the  i^rDiBhmeDt  process,  and  is  neces- 
■bt;  for  Ibe  support  of  his  family,  and,  bj  tbe 
1bw»  of  bis  own  Slate,  Is  eienipt  from  tbe  pay- 
meot  of  his  debts,  and  from  ul  ludlciel  proc- 
ttB,  Now.  notniibstandioK  ihe  fa^t  that  tbis 
fund  is  set  apart  by  the  Inws  of  the  State  for 
the  support  of  himself  and  family,  and  is  nee- 
eanry  for  their  support,  may  it  be  taken 
Kwny  from  them  by  a  foreign  jurl&iliction  four 
or  five  hundred  miles  away, — and  it  might  be 
thoiiMnds  of  mi  lea  away, — and,  possibly,  upon 
■ome  false  or  trumped-up  charge,  without  aoy 
personal  service  of  summons  uponhlmT  Is  he 
not  entitled  to  have  his  day  In  court,  and  in  a 
couri  luat  has  first  righlfully  obtained  juriS' 
diction  of  him  personally,  or  of  bis  debt?  If 
it  be  said  that  the  garnishee  should  serve  ootice 
npoQ  him,  then  what  is  such  notice  for?  Is 
such  notice  necessary  In  order  to  give  the  for- 
^gn  court  Jurisdiction  of  the  owner  of  the 
debt,  or  of  the  debt?  Will  It  be  admitted  that, 
without  such  a  notice  from  the  garniahee,  the 
judgment  or  order  rendered  or  made  by  Che 
foreign  court  would  be  wilhout  jurisdiction 
and  void  as  to  tbe  owner  of  Ihe  debt,  and  still 
claimed  that,  with  such  notice,  such  Judgment 
or  order  would  be  valid  and  binding  as  to  him? 
Besides,  the  garnishee  might  be  unable  to  give 
Um  notice;  and,  if  he  could  not,  then  what?  I 
would  hardly  think  that  such  a  notice  could 
j^ve  Jurisdiction  to  the  foreign  court,  if  it  did 
not  have  Jurisdiction  prior  to  tbal  notice.  Be- 
sides, why  compel  the  owner  of  Ihe  debt,  up- 
on such  a  notice,  to  go  four  or  five  hundied 
mileaor  more  to  defend  an  action,  and  there- 
by spend  more  money  tban  Che  amount  of  his 
debt?  It  might  be  better  for  bim  and  bis  fam- 
ily to  lose  the  debt  entirely,  and  let  tbe  laws  of 
the  Stalo  setting  it  apart  for  the  benefit  and 
■upporC  of  himself  and  family  become  nuga- 
tory and  inoperative.  Of  course,  the  debt  in 
tbis  case  is  small,— only  |75:  but  it  is  a  great 
deal  to  the  laborer  who  earned  it,  and  his  fam- 
fly.  and  Ihe  State  has  set  it  apart  for  tbe  sup- 
port of  hia  family;  and  the  priocipte  as  to  Ju- 
i^iction  is  tbe  same  as  ihoush  the  debt 
•mounted  to  many  thousands  of  dollars.  If 
the  rule  contended  for  by  the  Railroad  Com- 
^nj  should  be  adopted,  then  it  would  be  pru- 
oent  for  every  creditor  lo  coolinually  watch 
bb  debtor,  and  to  follow  blm  around  into 
every  Jurisdiction  ioto  which  be  might  go,  for 
fear  tbal  some  unscrupulous  person,  who  really 
had  no  Just  claim,  might  institute  a  garnish- 
ment proceeding  and  obtain  the  debt  before 
the  crediior  could  bare  an  opportunity  to  pre- 
vent it.  I  contnir  la  afflrmlog  the  Judgment 
of  the  court  below. 


P«r  Corlftmi 

Now  comes  on  for  decision  the  motion  for  a 
nboaring  of  this  cause,  and  thereupon  it  is  or 
d«ed  that  tbe  tald  motion  be  overruled. 
BL.R.  A. 
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Oh.  J.,  dissenting  : 

When  the  Judgment  of  amrmnnce  was  reO' 
dered  in  this  court,  I  bad  gravedoubts  whether 
the  law  had  been  properly  declared.  Since 
then,  I  have  re-examined  the  facta  disclosed 
by  the  record,  the  decisions  reFerred  to  by  the 
attorneys  and  the  authoiities  in  tbe  opiuiona 
heretofore  flled.  My  opinion  now  is  tbal  a  re- 
bearing  should  be  granted,  and  thai  the  judg- 
ment of  the  trial  court  should  be  reversed. 
Hy  reasons  are  as  follows: 

It  appears  that  BhaHtt.  the  employG,  during 
the  month  of  June,  1887.  performed  manual 
labor  for  the  Missouri  Pacific  Railway  Com- 
pany, which  system  extends  through  Missouri 
and  Kansas.     For  these  services  tbe  Railway 


Company  owed  lis  employe  wages, - 
These  wages  are  exempt  from  atii  ' 
^rnishmenl  under  the  laws  of  this  Stale. 


creditor  of  Sbaritt,  who  resided 
in  St.  Louis.  Ho.,  brouzbt  an  action  aguinst 
him  by  attichment  in  St.  Louis  on  tbe  I3lh 
day  of  July,  lUST,  aud  garnished  the  Railway 
Company,  which  answered  on  July  afl,  13sf, 
to  the  facts  of  Its  indebtedness  to  the  employ^; 
and,  upoD  ica  answer.  Judgment  was  rendered 
against  the  Compiiny.  The  employe  was 
served  by  publication.  From  the  order  of 
Judgment  requirieg  the  Companv  to  pay  the 
wages  or  debt  to  the  creditor,  tlie  Company 
appealed  to  Ibe  Circuit  Court  of  St.  Louis, 
Mo.,  where  the  action  is  now  peociing.  Sub- 
sequent to  the  oommencpment  of  the  action  by 
attachment  in  St.  Louis,  Mo.,  and  on  the  2T1li 
day  of  July,  1887,  Sbariti  commenced  his  ac- 
tion before  a  Justice  of  the  peace  in  Franklin 
County,  of  tbis  I3lftte,  to  recover  the  same 
wages  or  debt  which  had  been  garnished  in 
St.  Louis,  Ho.  The  justice  of  the  peace  ren- 
dered Judgment  against  the  TUiln  ay  Company, 
The  Company  toolc  an  appeal  to  the  District 
Court  of  Franklin  County,  and  that  court  also 
rendered  Judement  in  favor  of  the  employ  e, 
and  against  the  Railway  Company.  This  ii 
complained  of. 

Tbe  question  in  the  case  therefore  la.  Can 
the  emplov£  of  the  Itnilnay  Cornpuny  bring 
bis  action  In  this  State,  and  recover  his  wages, 
notwithstanding  tbe  defendant  Company  has 
been  garnished  for  tbe  same  wages  by  the  em- 
ployes creditor  in  MissouriT  Although  the 
amount  In  dispute  la  small,  tbe  principles  In- 
volved are  important.  Several  great  lines  of 
railroad,  liketheAtcbison,theMiB,snuri  Pacific, 
tbe  Rock  Island  and  oDiers,  extend  through 
this  Into  other  States.  These  railroads  have 
thousands  of  em  ploy  te  in  Ibeir  service  whose 
wages  are  liable  to  be  garnished,  and  the  law 
ought  not  to  compel  them  to  pay  for  the  serv- 
ices of  an  employ^  twice, — once  to  tbe  cred- 
itor, and  aflerwatds  to  tbe  employe.  Again, 
many  of  the  employes  of  these  railroads  go 
from  Stale  to  Slate  in  search  ot  work,  and  of- 
ten change  Ibeir  employer  as  well  as  tbeir  resi- 
dence. These  wage  workers  ought  lo  be  pro- 
tected in  the  payment  ot  their  personal  earn- 
ings to  themselves,  which  generally  are  exempt 
under  the  statutes  of  most  of  the  States,  so  far 
as  thelaw  will  permit.  "The  laborer  is  worthy 
of  his  hire."  If  the  Railway  Company  is  com- 
pelled to  satisfy  the  judgment  rendered  against 
it  in  HissouH,  then  uie  employe  ought  not  to 
recover,  and  the  action  comroen<«d  Id  this 
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Btate  BliQulJ  l<e  delnyrd  uolil  the  flnal  disposi- 
tion of  tbeattacbmcutur  guraisbee  proceed  ioga 
Id  Missouri.  Fergueonr.  Bank  of  Eania*  City, 
25  Rao.  833. 

"Of  course,  DO  debtor  should  be  required  to 
pa;  his  debl  (nice:  but.  at  tbe  same  lime,  if  be 
govs  into  a  Biate  ouisiile  (be  Stale  of  bis  resi- 
dence, and  transacts  busioess  tliercio,  he  must 
expect,  as  to  all  matters  of  procedure  and  tern- 
edy,  to  abide  by  Ifae  laws  of  that  State.  .  .  . 
It  cannot  be  doubted  Ibat  the  courts  of  the 
State  where  be  resides  will  respect  a  judgmcDt 
rendered  HgaiDst  him  ia  this  State,  provided  he 
has  IDsde  a  perfect  and  full  disclosure,  and  a 
reasooable  ocfeose.  against  tbe  claim  pre- 
sented." BuHingUm  A  M.  R.  R.  Co.  v.  2Tu>mp- 
lan.Si  Eau,  130. 

Kent  savs:  "A  lit  pendent,  before  tbe 
Iribunnls  of  another  jurisdiction,  ban,  in  cases 
of  proceedings  in  rem,  been  held  to  be  a  good 
plea  in  nbelement  of  a  suit.  Thus,  where  a 
creditor  of  A,  a  bankrupt,  bad,  bona  lidc  nod  by 
icaular  process,  attached  in  another  Sinte  a 
deDt  due  to  A,  and  in  the  bands  of  B,  it  has 
tjcen  held  that  Ibc  assignees  of  the  bankrupt 
could  not,  by  subsequent  suit,  recover  Ibe  debt 
of  B.  Tbe  pendency  of  the  foreign  attachment 
Is  a  good  plen  in  abatement  of  the  suit.  In 
such  a  cnic,  the  equity  of  Ibe  maiim,  qui  prior 
ttt  temjiore,  poHw  at  jvre,  forcibly  applies. 
Unless  tbe  plea  in  sbatement  was  allowed  in 
■ucb  a  case,  the  defendant  would  be  left  with- 
out protection,  and  would  be  obliged  to  pay  the 
debt  twice."  2  Kent,  Cora,  123,  133, 135.  See 
Morgan  r.  NeoiUe,  74  Pa.  62;  Thompson,  Home- 
steads and  Ezemptions,  ^j^  31-23;  Oonnifr  r. 
Hanover  Int.  Go.  28  Fed,  Rep.  649;  Freeman, 
ExeciiUons,  2d  ed.  §  209. 

Pierot  V.  Cldtc^  db  N.  W.  R.  Co.,  88  Wis. 
3S3,  is  in  conflict  with  some  of  the  fotegoin^ 
decisions,  but  that  case  has  been  lererelf  criti- 
cised.    S  Cent.  L.  J.  378. 

But,  upon  ezamination,  that  cases  does  not, 
1  think,  militate  against  tbe  conclusion  1 
have  reached.  It  is  said  In  that  case:  "The 
gamisliee  must  bring  tbe  fact  of  the  exemption 
to  tbe  notice  of  tbecourl  where  tbe  attacbmcnl 
Is  pending',  or  notify  tbe  employ^  of  the  pen- 
dency of  tbe  proceediaga.  In  the  Stale  of 
Missouri  the  supreme  court  holds  that  tbe  ei- 
eniption  of  property  from  Judicial  piocess  Is  a 
personal  privilege  of  its  owner,  and  that  the 
debtorof  such  owner  caanot  assert  it  for  liim 
bv  wavofdefenseto  a  garnishment  proceeding. 
Oe'inrne  v.  Scl.vtt,  67  Mo.  712.  Therefore  tbe 
Rnilway  Company  could  not,  under  lie  decis 
ioDS  ot  Missouri,  bare  protected  itself  or  its 
employ^  by  alleging  the  exemption  oF  tbe  wages 
allacbed.  As  thenltachmotil  proceedings  are 
still  pending  in  Missouri,  and  the  employe  has 
notice  now  of  tbpse  proceedings  even  within 
the  Wisconsin  rule,  the  gnrnisbee  bus  done  alt 
that  It  could  do.  If  tbe  law  is  decided  olher- 
wise,  it  is  manifest  thai  the  Railroad  Companv 
will  be  subjected  to  a  double  liability,  whicn 
docs  not  comport  with  justice. 

It  is  argued  in  tbe  coDcurriog  opinion  that, 
m  Sbarilt  is  not  a  resident  of  Missouri,  and  has 
not  been  personally  served  with  any  summons 
Id  the  garnishment  proceeding,  tbe  action  in 
MissouribySlewart.aresident  of  Missouri,  and 
tbe  creditor  of  Sbarilt,  against  the  Missouri 
PaciSc  Railway  Company,  a  Missouri  corpora- 
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lioQ,  is  void  as  being  without  Jurisdiction,  and 
therefore  that  tbenmisbmenlproceedingisiM 
defense  to  the  actftin  of  Sharitt  In  this  HUte, 
This  view  of  tbe  law  ia  not,  I  think,  sustained 
by  tbe  weight  ot  the  authorities. 

Drake,  in  his  work  on  Attachment,  g  097, 
sa^fs:  "Where  the  garnishee  is  Indebted,  it 
will  not  va^  his  liability  tbat  bis  contract 
with  tbe  detendact  is  to  pay  the  money  in 
another  Slate  or  country  than  tbatinwbicb 
tbe  attachment  is  pending.  Thus,  where  It 
was  urged  as  a  ground  for  discharging  a  gar- 
□ishce,  that  bis  debt  to  tbe  defendant  was  con- 
tracted In  England,  and  was  pavable  there 
only,  BO  that  toe  defendant  could  not,  and 
tlierefore  tbe  plaintiff  could  not,  make  it  pay- 
able elsewhere,  tbe  court  said:  'We  do  not 
perceive  any  legal  principle  upon  which  the 
objection  icsts.  This  was  a  debt  from  tbe  gar- 
nishee every  where, in  whatever  country  his  per- 
son or  propettf  might  be  found.  A  suit  might 
have  been  maintained  by  tbe  defendant  here, 
and  therefore  the  debt  may  be  attached  here.'  ■* 

In  Blake  v.  WiUiamt,  6  Pick.  286,  it  waa 
held  that  "where  W.,  a  banker  in  England, 
having  advanced  money  to  pay  a  bill  of  er- 
cbange  drawn  upon  him  by  M.,  a  citizen  of 
this  State,  became  a  bankrupt,  and,  after  an  as- 
signment of  his  effects  bv  commissioners  of 
bankruptcy,  but  before  notice  of  it  bad  reached 
this  country,  the  debt  due  from  M.  (he  not 
having  remitted  funds  to  replace  the  money 
advanced)  wasatlacbed  In  his  hands,  by  virtue 
of  our  trustee  process,  by  B  ,  a  citizen  of  tbe 
Slate,  and  a  creditor  of  tbe  bankrupt,  the  at- 
tachment was  held  valid  as  against  the  assign- 
ment." In  the  opinion  In  that  case  it  is  said: 
"By  our  law  tbe  service  of  a  trustee  procesi 
upon  one  who  is  iodebled  (o  the  defendant  in 
tbe  suit  creates  a  lien  upon  the  debt  in  favot 
of  the  plaintiff  in  the  action,  so  that,  if  be  ro- 
covers  Judgment  against  the  principal,  be  shall 
bave  execution  against  the  trustee  to  the 
amount  of  tbe  effects  In  bis  hands  or  tbe  debt 
which  he  owes;  and  no  distinction  ia  made,  la 
the  application  of  this  law,  between  citizens 
who  may  lie  trustees  of  other  citizens,  snd 
those  citizens  who  may  beindebt«d  to  a  person 
residing  in  a  foreli^i  country,  who  U  indebted 
to  ciliiens  of  tbe  United  Slates." 

In  UalUmore  A  0.  K  Co.  v.  Xay,  29  Ohio 
St.  347,  it  was  decided  that,  "in  an  action  to 
recover  money  due  on  contract,  it  is  a  sufficient 
defense  to  show  that  tbe  money  sought  to  b« 
recovered  has  been  attached  by  process  of 
garoishment  duly  issued  by  a  court  of  a  sister 
6taie,inaD  action  there  prosecuted  against  tb« 
plaintiff  by  bis  creditors,  although  it  appear 
that  the  plaintiff  and  such  creditors  are  all  resi- 
dents of  this  Slate." 

So,  where  the  debt  was  contracted  where  tba 
garnishment  took  place,  but  tbe  garnishee 
agreed  to  pay  the  money  in  another  State,  he 
was  nevertheless  charged.  Sturtetant  v.  RiA- 
tnson,  18  Pick.  175.  See  also  Uiber  v.  Union 
Pan.  R.  Co.  4B  Iowa,  688;  Mooney  v.  Union 
Pae.  R.Oo.00  Iowa,  816. 

The  concurring  opinion,  it  seems  to  me,  at- 
tempts to  establish  a  rule  which  ignores  tbe 
fact  that  tbe  proceedings  in  garnishment  in 
Missour^are  entitled  to  full  faith  and  credit  aa 
a  judgment  of  «  Si8t«r  State,  and  that,  being 
proceedings  in  rem,  and  the  debt  being  con- 
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'demned  by  a  court  having  jLirisdictioD,  tbe 
ludKinent  cannot  be  contested  in  this  State. 
Stewart,  tbe  creditor  in  the  garDisbment  pro- 
-ceedings.  Is  a  resident  of  Missouri.  The  Mis- 
•ouri  Faciflc  Railwaj  Company  is  a  corpora- 
tion of  Missouri.  At  tbe  lime  of  tbe  Earoisb- 
ment  proceedinga  tbat  corporation  owed  money 
to  J.  W.  Sharilt.  Shantt  was  duly  served  by 
pubiicstioD.  Tbe  court  of  Missouri  had  juris- 
-dicUon  both  of  Stewart  and  tbe  Railway  Com- 
pany, and  bad  full  authority  to  coudemn  any 
money  owing  by  that  Company  to  any  of  lis 
emplovSe,  wbelher  resideoie  Or  DoareaidentB,  if 
payablein  Missouri.  "Every  country  [SlaleJ 
may  regulate  as  it  pleases  the  disposition  of  per- 
sonal property  found  within  it.  and  may  prefer 
its  Bttachlns  creditor  to  any  foreign  assignee; 
and  no  authority  has  a  right  to  question  the 
determination."     Blate  v.   Williama,  pipta. 

This  point  was  expressly  decided  in  Connor 
T.  Htmoter  Int.  Co.,  lupra.  The  ayliabue  in 
that  case  is  as  follows:  "The  defendant,  an 
insurance  company  under  the  laws  of  New 
Tork,  but  doiog  business  also  in  Illinois  and 
HichigBn, became  indebted  to  tbe  nominal  plain- 
tiff, a  rewdent  of  Michigan,  for  a  loss  under  one 
«f  lis  policies,  wbich  loss  was.  after  adjust- 
ment, asdgned  by  ber  to  tbe  actual  pisintifT, 
also  a  resitfent  of  that  State.  Creditois  of  Ibe 
nomioal  plaintiS,  citizens  of  Illinois,  com- 
menced suit  in  that  State  by  attachment  against 
ber,  and  garnished  the  defendant  (here.  Sut>- 
•equently  to  the  service  of  garnishment  in 
Illinois,  the  assignee  of  the  plamtiQ  began  suit 
against  tbe  defendant  in  Hicbigan,  and  ob- 
tained judgment  before  tbe  case  in  Illinois  waa 
tried.  Judgment  was  soon  afterwards  bad  in 
Illinoii.  Held,  (1)  that,  as  a  general  rule,  the 
titti»  of  a  debt  Ib  either  at  tbe  doniicil  of  the 
creditor,  or  at  the  place  where  it  is  payable; 
<2>  that,  under  tbe  laws  of  Illinois,  suit  bavins 
been  first  commenced  there,  and  the  courts  of 
tbat  State  b  iving  obtained  by  garnishment  coa- 
trolofthe  subject  mailer,  there  was  no  juris- 
diction in  tbe  courts  of  Uichigan." 

Of  course,  between  courts  of  concurrent 
jDrisdlction,  the  couit  first  acquiring  Jurisdic- 
tion will  retain,  and  the  other  will  not  interfere 
with,  it.  The  courts  of  Missouri  first  acquired 
jurisdiction  of  the  debt  or  money  due  to 
Sbaritt,  and  the  courts  of  this  State  ought  not 
to  interfere  in  that  case  until  the  cause  ia  finally 
disposed  of. 

If  tbe  rule  is  established  as  stated  in  the  opin- 
ion, then  (he  Railway  Company  Is  twice  liable 
for  the  same  debt, — once  lo  Stewart,  the  credi- 
tor in  Missouri,  and  then  again  to  Bharitt.  in 
this  Stale.  The  Company  tiaa  done  and  is 
doing  all  it  can  to  defeat  and  escape  any  lia- 
bility in  tbe  garnishment  proceeding.  It  has 
appealed  from  the  judgment  of  the  justice  of 
the  peace  of  St.  Louis  to  the  Circuit  Court  of 
St.  Louis  County,  and  has  notified  Sharitt  of 
tbe  pendency  of  the  garnishment  proceedings. 
The  Company  is  helpless.  In  Missouri,  ez- 
«mpliOD  is  a  personal  privilege.  The  Company 
cannotaaserttheeiemption  forBharitt.  OAome 
T.  Sckutt,  tupra. 

Sbaritt  can  alone  exercise  this  personal  priv- 
ilege. If  be  will  assert  his  rights  in  the  Mis- 
souri court,  the  debt  or  money  will  be  declared 
exempt.  Itall  lies  wilb  Sbaritt.  Under  the 
circumstances,  ought  the  Company  lo  pay 
SkR-A. 


twice,  when  the  action  of  Sbaritt  will  prevent 

Boy  judgment  against  him  or  the  Railway  Com- 
pany in  Missouri?  Uught  tbe  Railway  Com- 
pany lo  suffer  adouhielistiilitybecause Sharitt 
refuses  to  answer  in  a  case  in  which  be  haa 
been  served  by  publication,  and  in  which  h« 
has  been  perBonaily  notified  by  the  Railway 
CompanyT  I  think  not.  It  ii  atated  in  one  of 
tbe  foregoing  opinions  tbat  "tbe  debt  la  really 
and  in  fact  a  mere  chose  in  action,  resting 
wholly  in  parol,  and  is  of  such  an  intan^ble 


It  Is  furiher  stated  in  one  of  the  oplniona: 
"Ithinh  that  the  Missouri  court  baa  jurisdic- 
tion of  Stewart,  tbe  plaintiff  In  Ihe  Missouri 
action,  and  of  tbe  Railway  Company,  the 
garnishee,  and  that  any  Judgment  or  order 
which  might  be  rendered  or  made  by  tbe  Mis- 
souri court  as  against  Btewarl  or  the  Railway 
Company  would  be  valid  and  binding assgalDBt  ' 
ihem."    Ante,  p.  887. 

It  was  said  by  Mr.  Jvilice  Brewer  in  Barling- 
ton  *  M.  H.  It.  (h.  y.  Thompton.  31  Kan  180, 
that  "a  mere  debt  Is  transitory,  and  may  be 
enforced  wherever  the  debtor  or  bis  property 
can  be  found;  and  if  Ibe  creditor  can  enforce 
the  collection  of  bis  debt  in  the  courts  of  Ihii 
State,  a  creditor  of  such  creditor  should  bava 
equsl  facilities." 

I  think  that  Sharitt,  as  a  creditor  ot  the  Rail- 
way Company,  could  bavo  enforceil  tbe  collec- 
tion of  his  debt  in  tbe  courts  of  Missouri;  and 
if  be  could  bavc  an  action  in  that  Slate,  hii 
creditor  is  entitled  to  equal  facilities.  It  is  not 
shown  any  where  in  the  record  that  the  debt  waa 
payable  in  Ihe  place  or  county  where  Sbaritt 
performed  bia  labor;  and,  if  tbe  decision  is  car- 
ried to  its  logical  results,  Sharitt  should  bava 
brought  his  suit  at  Council  Qrove,  or  in  the 
county  where  he  worked,  end  not  in  Franklin 
County.  H  his  debt  was  created  in  Morris 
County  secording  to  tbe  decision,  it  was  pay- 
able in  Morris  County;  and  therefore,  according 
lo  the  decision,  he  had  no  right  to  bring  tiis 
action  at  Ottawa.  This,  however,  is  not  the 
law.  "Amere  debt  is  transitory,  and  may  be 
enforced  wherever  the  debtor  or  his  property 
can  be  found." 

If  it  be  decided  by  this  court,  under  the 
facts  of  Ibis  case,  that  the  Missouri  court  has 
no  jurisdiction  either  of  Sharitt,  or  of  anything 
belonging  to  him,  or  of  any  money  due  to 
him,  ana  that  therefore  Ihe  garnisbmcnt  pro- 
ceeding in  Missouri  is  void  as  to  him,  then 
there  can  t^e  no  garnishment  of  a  person  in 
this  State  owing  a  debt  to  a  person  residing  in 
another  Slate.  The  practice  amon^  the  pro- 
fession iscontrary  to  this  deci-'ion,  \eryoflon 
peF^ons  in  this  State  owing  debts  to  nonresi- 
dents are  garnished  by  ihe  creditors  of  tbe  non- 
residents in  ihis  Stale,  and  Ihe  only  service  had 
on  tbe  nonrtaidents  is  by  publicalion:  being 
tbe  same  service  had  in  IheMiss'juri  court  upon 
SharilL  gt;  28-54,  pp,  702-709,  Comp.  Lawa 
1885. 

Section  72  of  the  Civil  Code  ot  ibis  State  ex- 
pressly provides,  the  same  as  the  Missouri  Code, 
that  "service  may  be  made  by  publication  in 
.  .  .  actions  brought  against  a  nonresideiit  of 
this  State,  or  a  foreign  corporation, haTingintbU 
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Sute  property  dt  debt*  owing  lo  tbem,  loufiht 
to  be  taken  t^  an;  of  tbe  proTislooal  remedies. 
Of  to  be  appropriated  Id  tnj  m^j."  I  think, 
bonever,  tiist  (hia  court  1b  forecloBed  b;  Its 
previous  decislona,  sod  that  the  rule  stated  In 
the  coocurriDg  Ofioloii  cannot  be  adopted  "~ 
leea  tbe  prior  cases  are  oTenuIed. 

lo  Burlington  A  M.B.B.a>.v.  7^4mpim,Sl 
Kan.  190,  tbe  railroad  corporation  was  organ- 
ized,  and  bad  fta  principal  place  of  bualnesi  in 
Mebratka,  but  its  line  extended  into  tbia  State. 
It  wa*  eamlsbed  In  the  courts  of  this  Stat«  for 
a  debt  due  to  one  of  ltd  employes  for  nages,  at 
the  auit  of  the  creditor  of  tbe  employg.  The 
employ  e  resided  in  Nebraska,  had  earned  bis 
wages  ibere,  and  those  wafies  were  exempt  to 
bim  and  bis  family  b;  tbe  laws  of  that  State. 
No  gerrice  of  process  was  bad  on  tbe  principal 
defendant.  Itdid  not  appear  where  tlie  plain 
tiff  resided.  Tbe  able  district  lud^  at  Atcbl- 
»0Q  County  {Judge  Uartin)  held  in  that  case 
"that  under  our  Btalule,  when  a  railroad  com- 
pany incorporated  under  the  laws  of  a  sister 
Stale  leases  a  line  of  railroad  in  Ibis  State,  and 
keeps  local  aeenla,  and  operates  its  lines,  with- 
in this  county,  ills  liable  to  tbe  prixvss  of  a  gar- 
nishment hera'for  ellindebtedness  which  may 
be  owing  to  a  defendant,  although,  by  the 
usual  course  of  lla  business,  such  Indebtedness 
is  payable  at  the  principal  office  of  the  cor- 
poraliOQ  In  the  sister  State,  the  corporetioo.  In 
Rucb  case,  being  an  Inhabitant  of  this  Slate  for 
the  purpose  of  buainesa,  and  tbe  servire  of 
ptocesG  upon  it,  and  the  indeblednesa  not  l>eing 
of  a  locul  cbaracler,  but  enforceable  in  acy 
juriHtliclioD  In  wblcb  service  may  be  bad. 
Tbe  railroad  company  prosecuted  its  writ  of 
error  to  Ibta  court,  and  expressly  made  tbe 
point  "that  a  foreign  corporation  cannot  I 
garnished  in  this  State,  sa  the  debtor  of  a  no 
resident,  for  a  debt  contracted  and  payable  : 
a  foreign  Stale,  by  service  on  a  sf 
offlcera  of  the  corporation."    Tl 

the   trial  court   was   affirmed,      ,_ 

Brewer,  speaking  for  the  court,  said:  "He 
[tbe  plaintiff]  is  a  citizen  of  Kansas,  appealing 
only  to  tbe  laws  and  ibe  courla  of  this  State 
for  the  colkclion  of  hia  debt,  and  simply  deny- 
ing that  the  laws  of  another  Slate  shall  pre- 
vent the  collection  of  his  debt  accordluK  to  the 
lawaand  procedure  of  hi^  own  Stata.^  Tbe 
syllabus  states  the  following  proposition  of 
law:  "A  foreign  corporation  coming  into  this 
State,  and  leasing  property  and  doln^  busineKs 
here,  may  be  ^arDlshed  for  a  debt  due  lo  one 


was  contracted  outside  of  the  State."  At  tbe 
time  of  the  rendition  of  this  decision,  tbe  mem- 
bers of  this  court  were  Mr.  Juitict  Valentine, 
Mr.  Jtiiliee  Brewer  and  tbe  writer.  Mr,  Juitiee 
Brewer  delivered  the  opinion  In  Ibis  case.  All 
of  the  Justices  concurred  in  affirming  the  judg- 
ment of  the  trial  judge. 

In  Zimmerman  t.  Fratike,  34  Ean.  660, 
Franke  was  perpetually  enjoined  from  prose- 
cuting garnishment  proceedings  in  Nebraska 
against  the  Missouri  Psciflc  Railway  Company 
by  Zimmerman,  who  waa  indebted  to  Franke, 
and  wbo  bad  personal  earnings  coming  to  him 
from  tbe  railway  company.  Bolb  Fraeke  and 
Zimmerman  resided  at  Atchison,  in  tbia  State; 
butZimmeimanwasanemployS  of  tbe  railway 
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company,  rtiiiDiDg  between  Kansas  City  and 
Omaha.  He  was  the  bead  of  a  family.  Zim- 
merman was  not  personally  served  with  any 
procesa  in  or  from  Nebraska,  and  Franke  wa» 
proceeding,  before  tbe  Injunction,  to  collect  hi» 
claim  against  Zimmerman,  by  eamisbment  la 
Nebraalu,  from  the  Missouri  Paciflc  Railway 
Company.  II  tbe  gamisbment  proceedin^g  in 
Nebraska  wa*  without  jurisdiction  and  voida» 
'o  any  debt  or  money  coming  or  belonging  lo- 
Zimmerman,  why  waa  this  court  asked  to  In- 
terfere with  Its  strong  arm  to  forbid  Frank* 
from  carrving  on  a  void  and  useless  proceedlcg 
in  NebrasKaT  That  decision,  as  I  under«Iand  i^ 
was  rendered  upon  tbe  theory  tbst,  if  'Franke- 
was  permitted  to  prosecute  h'ia  proceedings  by 
garatshment  In  Nebraska,  be  would  Iherebv  de- 
prive Zimmerman  of  his  personal  earnings, 
which  wereeiemptunderthelBWB  of  this  Stale, 
In  Stark  v.  Bare.  86  Kan.  100,  the  latter 
was  a  married  man,  living  In  Ibis  State,  and  en- 
gaged in  the  service  of  the  Atchison,  Tcpeks 
&  Santa  F6  Bailroad  Company.  He  wa» 
indebted  to  Starki  and  SiaTk.  lo  evade  th« 
Exemption  Lawsof  this  Stale,  sold  his  claim  to 
John  W.  Lealherbury,  of  Kan saa  City,  Mo., 
for  tbe  purpose  of  permitting  Lealherbury  to- 
bring  an  action  in  Missouri  by  garnishment 
against  the  railroad  company,  to  appropriate 
tbe  personnl  earnings  due  from  the  railroad 
company  fo  Bare.  This  court  sustained  a  Judg- 
ment in  favor  of  Bare  against  Stark  upon  Ibe- 
ground  that  tbe  gnmiebmeut  proceedin~  '- 


sonal  earnings  from  tbe  railroad  company. 
This  decision  was  also  rendered  upon  tbe  theory 
tbat  the  gurnisbment  proceedings  of  Missouri 
deprived  Bare,  the  employe,  of  tbe  debt  du« 
from  the  railroad  coro^ny  to  blm  In  Kansaa, 
Both  of  these  decisions  follow  Bnook  v.  Bnetttr, 
2S  Ohio  Bl.  516. 

In  Baltimore  AO.  R.O0.  v.  May,  Id.  84X  It 
was  decided,  as  already  stated,  that,   "in  an 
action  to  recover  money  duo  on  contract,  It  i» 
a  sufficient  defense  lo  show  tbat  tbe  money 
sought  lo  be  recovered  has  been  attached  by 
process  of  garnishment,  duly  issued  by  a  cou^ 
of  a  sister  State,  in  an  action  Ibere  prosecuted 
against  the  plaintiff  by  bis  creditors,  altbougli 
^~  appear  that  the  plaintlB  and  lucb  crediton 
'e  all  residents  of  this  State." 
I  do  not  think  the  decLiiona  cited  in  the  opin- 
ion sod  in  the  concurring  opinion,  adversely  to 
tbe  views  herein  expre^ea,  have  very  much 
application  lo  this  case- 
in the  cases  of  Mittrari  Fae.  B.  fl>.  r.  Malt- 
',  84  Kan.  131,  and  Kaueai  City,  81,  J.  it  O, 
.  B.  Co.  V.  Qovgh,  W  Ean.  1,  about  all  that 
was  decided  was  that,  where  the  debt  of  the 
garnishee  to  the  defendant  is  by  the  laws  of 
Kansas  and  Missouri  exempt,  tbe  debt  is  ex- 
empt In  this  Slate  from  gamisbment,  and  no 
disiinciioD  la  to  be  made  between  reaidentaand 
nonresidents. 
In  Baia  v.  Chieago,  W.ABLP.  R.  Co.  ,  60  Wit, 
)6,  a  carload  of  bogs  was  attempted  to  be  at- 
tached by  garnishment.    It  waa  held  In  tbat 
case  that  "properly  outside  of  Ibe  State  Is  not 
the  subject  of  garnishment  under  our  Statute, 
and  tbatacommoDcarrier  cannot  beheld  liable 
a  garnishee  for  goods  in  actual  traiuU  wbe& 
the  proc«tt  la  served." 


;.  Google 


HZOBLBB  T.  COIUTOOE. 


In  Sutkertand  r.  Steottd  Ifat  Bank,  ?8  K7. 
2S0,  ft  carload  of  oata  was  attachrd,  and  the  at- 
tacLmeDt  wsa  held  wroagful,  because  tha  oala 
■were  beyond  the  juriadielion  o(  the  court. 

In  WJ^tal  v.  FlatU  Oit]/  di  Ft.  D.  R.  Co.,  4 
Kan.  Ii70.  ao  atlempt  was  made  to  attach  or 
gamlBh  1800.000  of  Leavenworth  bDnds,  which 
were  In  the  Btote  of  HUsouii,  and  In  ibe  pos- 
session of  the  treasurer  of  the  railroad  com- 
pany. Hanj  of  the  otber  declBions  cited  Id  the 
concuiting  opfulon  are  like  these.  OF  course  no 
one  contests  but  that  these  are  the  law  a*  to  the 
poinis  decided,  but  the  titv*  of  peraonal  prop- 
erty, like  "bogs,  oats  and  bonds,  is  somewhat 
different  in  the  liha  of  debts  owing  to  employes 
•od  other  persons. 

In  Wright  v.  Chieago,  B.  A  Q.  B.  Co.,  19 
Keb.  176,  the  case  was  vety  similar  to  Miuiuri 
Fiic.  B.  Co.  V.  Maliha,  npra,  and  disposed  of 
tlie  same  way,  that  decision  being  fully  cited 
uidapproTM.  Boniethiiig,  however,  waseaid 
In  that  decision  and  la  several  of  the  other 
casea  rited,  about  debit  not  being  liable  to 
gamisbment  where  the  corporation  or  person 
garnished  is  not  owing  the  debtor  money  pay- 
able in  the  State  where  the  proceedings  are 
commenced.     Again,  some  of  these  decisions 


go  to  the  effect  that  debts  are  local,  and  remain 
at  the  residence  of  tbe  debtor.  I  need  not  re- 
view these  cases,  because  they  do  not  meet  tb* 
□iiestion  presented  as  to  the  jurisdiction  of  tha 
Missouri  court,  under  tbe  laws  of  that  State, 
over  the  debt  of  tbe  Railway  Company  due  l» 
Shnritt.  They  are  neatly  all  casea  where  the 
garnishment  proceedings  have  been  commenced 
and  disposed  of  in  the  States  where  tbe  dedslont- 
have  been  rendered.  Tbe  decisions  are  con- 
structions of  Qaraisbmeot  Laws  of  the  Stales- 
where  the  decisions  have  been  rendered.  Tbe 
question  whether  pTOceedtngs  in  garnisbmeiit 
of  a  sister  Stale  are  entitled  to  full  faftb  and' 
credit  as  a  Judgment,  where  the  corporation  or 
person  owtog  the  debt  has  been  garnished  Itt 
such  sister  Stale,  and  service  has  been  madft 
bypublicalloD  upon  the  debtor,  is  not  discussed 
in  but  one  or  two,  and  those  coses  ere  very  dif' 
ferent  from  this.  I  think,  It  Bbarlit  had 
brought  bis  action  In  Missouri,  Instead  of 
Kansas,  and  tbe  Railroad  Company  had  not 
been  garnished,  be  could  have  recovered  bis 
wages  In  that  State;  and,  if  he  could  have   i 
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anil  the  meaning  of  the  term  bas  not  been  olianBe(> 
b7  the  Code.  A  negotiable  Inatrumeat  Is  one  that 
Is  simple,  oertAlD  and  uncondiUonaL 

8>  Cortainty  u  to  tbe  pa-rer  ojul  paTWAf 
ttieamouDtto  t>e  paid  aod  the  terms  of  peyment^ 
Is  an  eesential  quolltr  of  a  neBOtlablo  promliisoiT 
note,  and  Ctiat  oerCaintr  must  continue  until  tbe 
obll^tlon  Is  discharged. 

8.  Thefbllowlnxlflacoprof  anotefaeld 
tobenoii-Deg«tI«,blat   "On  or  before  tbe  lat 


norm.— Negottatite  Irutrumcntiu 
A  neeoUat>le  butrumeDt  must  be  a  oomplele  and 
perfeot  InstrumeDt  when  It  Is  laaued,  or  tbere  1 
be  aatborlty  reposed  iDSameoneafterwarda  to  aup- 
ply  aniililnB  needed  to  make  It  perfect.  Davis  8. 
H.  Co.  V.  BeaC  T  Cent.  Hep.  B3.  lOti  N.  Y.  H. 

One  diawlDK  the  form  of  a  promlssor?  note 
whlob  Is  unslgDed,  and  which  falls  Into  Che  haads 
of  aoothei.  does  not  lberel>7  authorize  tbe  holder 
to  attach  Uie  maker's  slfnature.   Jhtd. 

Tbe  Instrument  must  tie  oertam  as  lo  payment  In 
order  10  be  negotiable.  Chapman  v.  Wlgbt,  t 
New  Gob.  Kep.  T8T,nHe.Ba(.  See  note  to  Wrlsht 
r.  Traver  (Uioh.)  8  L.  R.  A.  60. 


A  note  wblch  o( 


IS  other 


jtIsIoos  than  the 


Condltlona  Id  a  promlssorr  note,  other  than  for 
the  pa^inentof  moner  ODly,  ace  nugatorf.  Dwell- 
ing House  loo.  Ca  v.  Hardlc,  ST  Kan.  STl. 

A  bill  not  parable  absolute  I;  m  money  tnit  which 
any  tie  paid  In  demand  bills  on  London,  and  wblch 
□ondltloDS  One  liability  to  pay  on  tbe  arrival  of  a 
veMel  at  bar  deadnaUoii,  Is  not  nefotlBble.  Ihe 
tykiia,  86  Fed.  Bep.  Bit. 

nat  an  Inatniment  mar  be  a  promlMOry  note  It 
awst  contain  on  Us  taoe  an  eipcen  promise  to  pay 
money-  Hence  an  Instrament  In  the  followinc 
form:  "^  a  U.  the  sum  of  SlI.W  tor  value  re- 
ceived," signed  by  tbe  maker,  la  not  a  promiasory 
note.  Oay  V.  Rooke  ilUaS->TI..B.A.  HS. 
8L.B.A. 

See  also  II  L.  E-  A.  860;  12  L.  1 


A  written  Instrument,  wherein  tbe  maker  statea- 
that  there  will  be  due  to  the  other  party  a  stated 
sum  OD  "final  eettlement"  of  a  deetgnated  transao- 
tlon  tMtween  them,  1*  an  expre^on  of  the  obliga- 
tion of  the  maker  in  the  amouot  ataled,  but  quail- 
fled  as  reepectathe  payment,  the  amount  not  belnir 
payable  at  onoe,  but  chargeable  agaiuat  tbe  maker 
upon  settlement  as  speclfled.  Bhodea  v.  Fray,  Si- 
Mlno.  au2. 

An  instrument  as  followK  "Due  to  [a  oertaln 
peison]  and  payable  when  the  suit  now  In  oourt 
between  him  aod  [another]  Is  settled,"  a  stated- 
sum,— la  not  a  promissory  note.  Burgess  v.  Fair- 
banks, 83  Cal.  21s. 

Orders  for  delivery  of  oil  drawn  upon  one  hold- 
ing it  aa  Inllae  are  not  negotiable  Instruments. 
Baise  V.  Morton,  tB  Hud.  4TB. 

A  scbool  order  ia  not  a  negotlatde  Instrumeut. 
■ucb  aato  have  any  greater  validity  m  thebanda  of 
a  transferee  than  In  the  hands  of  the  first  bolder. 
Sh&kespear  v.  Smith,  TT  Cal.  638. 

A  note  payable  at  a  future  day  oertaln,  or  earlier,. 
at  tbe  option  o(  tbe  bolder.  Is  not  negotiable. 
Klobards  v.  fiarlow,  1  New  Sag.  Bep.  STB,  140  Mass. 

To  render  a  note  uimeiiotiableltmnat  show  on  its- 
fiioe  that  the  promise  to  pay  la  eondltlonsl,  and- 
renders  the  amount  to  be  paid  unoertaln.    Ibui. 

Tbe  lack  of  indorsement  by  the  payee  of  a  oeso- 
ttable  note  renders  It.  Id  tbe  tkands  of  a  third  per- 
son, uon-negotlable.  Vebet  T.  OltBii,  U  WmL- 
Hep.  SSI,  Bl  Mo.  OJT. 
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Hat, 


d«7  of  December.  1SS4,  for  Talue  reoelTed.  J  or 
wc,  tbe  UDdeiMgafNl.  Jlvlntc  B  miles  of  Howard 
P.  0~  CouDtr  or  Mtoer,  Territory  of  Dakota, 
promise  to  paj  Uareb  Binder  iXaniifacCuring- 
Company  or  otder  one  boadrod  doltan,  at  tlie 
Miner  County  Bank,  In  Howard,  witb  lotereat 
from  date  until  paid  at  the  race  of  ten  per  oent 
per  annum,  elg-bt  per  cent  If  paid  wben  due. 
7be  indorseia.  sljrnen  and  guarantors  leverally 
waive  preeentmant  for  payraoDt,  protest  and  no- 
tice of  protest,  and  notice  of  Donpayment  of  Uila 
Dote,  and  diligence  In  brloKinB  suit  agalnxt  any 
party  to  this  note,  and  auretles  agi-ee  tbat  time 
of  payment  may  be  extended  without  notice  or 
otber  ooDBent.  Bdvln  W.  ComMook." 
(May  U.  IBSa) 

APPEAL  bj  plaintiff  from  »  judgment  of 
tbe  District  Court  tor  Miner  County  in 
lavor  of  detendaDt  In  an  action  (o  recover  the 
smouot  alleged  to  be  due  on  ceilaiQ  promissory 
motes.     Affiraud, 

Tbe  facts  sufflcieutiy  appear  in  tbe  opinion. 

Mr.  D.  D.  Holdridge,  for  ap|)ellaat: 

It  tbe  amount  ran  be  aecerlBined  from  tbe 
face  of  tlie  paper,  ibe  form  of  expression  is 
immaterial. 

1  Dsniel,  NeR.  fnat.  p.  57;  Parian*  ».  JtuA- 
*o-.  99  U.  8.  440  (25  L.  ed.  480). 
Tbe  spirit  o(  tbe  rule  requiring  precisioo  in  the 
amount  of  negotiable  instruments  applies  rath- 
er to  the  principal  amount  than  to  tbeauiiliary 
4Dd  incidental  additionsot  interest  or  exchange. 

1  Daniel,  Neg.  Inst.  %  44. 

It  may  be  said  tbe  clause  "if  paid  when  duo" 
brings  an  element  of  uncertainty  into  the  iiol«. 
But  a  Dote  made  payable  "on  or  i^fore"  a  cer- 
tain date  is  Just  as  uncertain,  yet  it  is  never- 
tbeiesE  negotiable. 


AekUy  School  Ditt.  t.  SaU,   118  U.  a  183 

CM  L.  ed.  854);  1  Daniel,  Neg.  InaL  S  43. 

All  the  authorities  sustain  tbe  neEolIabllity 
of  these  uoles  unless  it  be  tiie  case  of  Lamb  y 
Story.  46  Micb.  488. 

That  case  cites  no  nutborltiei  and  fi  tcit 
brief,  yet  it  is  essentially  different  from  tbu 
case,   and   it   not    against  any   position   here 

Mr.  Oottlelb  En^el  for  reapondeDl. 

Beimatt,  J.,  delivered  the  opinion  of  Um 

This  Is  an  actjon  brought  by  tbo  ptalntiff 
and  appellant  a^inat  tbe  defendant  and  re- 
spondent upon  two  promissory  nolea.  The 
folloning  is  a  copy  of  said  notes: 

"On  or  before  the  1st  day  of  December, 
1884,  for  value  received,  I  or  we,  the  under- 
signed, living  five  miles  of  Howard  P.  O., 
County  of  Miner,  Territory  of  Dakota,  promise 
to  pay  to  Marsh  Binder  Manufacturing  Com- 
pany or  order  one  hundred  dollars,  at  tbe 
Miner  County  Bank,  in  Howard,  witb  Interest 
from  date  until  paid  at  the  rate  of  10  per  cent 
per  annum,  8  per  cent  if  paid  when  due.  Tbe 
indorscrs,  signers  and  guarautors  sererBlly 
waive  presentment  for  payment,  protest  and 
notice  of  protest,  and  notice  of  nonpaymeot  of 
this  note,  and  diligence  in  bringing  suit  against 
any  patty  to  this  note,  and  sureties  af^'M  that 
"•ne  of  payment  may  be  eilended  without  no- 

:e  or  other  consent. 

"Edwin  W,  ComHIock." 

Upon  tbe  trial  the  cause  was  submitted  to 


l»Lh  day  of  August,  1838,  the  defendant,  Ed- 


A  promise  in  writing  to  par  money,  upon  oondl- 
tlon  Ibat  "this  note  Is  to  be  f\vea  up"  If  tbe  sum  Is 
paid  CO  a  tblrd  peraon  wlthln.atlmeipeclQed,lg  not 
a  promissory  note,  and  la  barred  by  tbe  Statute  of 
Llmicallona  In  aii  years.  Chaptnan  v.  Wight,  6 
New  Eog.  Rep.  TBT.  TS  He.  EW. 

A  promissory  note  may  be  negotiable  wltboutei- 
preeslDK  the  time  at  whicta  It  will  become  payable. 
HoU  V.  Toby.  1  CenC  Elep.  St.  110  Pa.  31B. 

A  ooce  payable  to  bearer  la  negotiable  as  com- 
mercial paper,  It  it  possesses  tbe  other  essential  re- 
-quIsUcH  of  Buoh  negottable  Instruments.  New  v. 
Walker.  S  We.-!-  Rep.  873,  ICB  lad.  38B. 

An  iDEtrument  may  be  negotiable  In  one  State 
which  yet  may  bo  Incapable  oC  negotiability  liy  the 
laws  of  another  State:  nnd  the  remedy  must  be  Id 


thee 


t  the  la 


oordini)  Co  Its  own  laws.    United  t^latte  Bank  v. 
Donnally,  33  U.  B.  B  Pet  361  |S  L.  ed-  074). 

Requisllea  to  ocgot lability,  .^ee  note  to  elegel  T. 
Chicago  Trust  &  Saw.  Bank  (UI.I  T  L.  R.  A.  S37. 
£tfpul3(loiu  and  aorcementt  iD)t<cIl  d«itroir  nefiaUa- 
Inlitu. 
Ad  ordinary  promissory  note  with  an  added 
Stipulation  that  "r.bis  note  is  given  for  part  pay- 
ment of  rent  of  certain  pnHtore  flolds,  and  la  riit  to 
be  paid  uDlen  I  have  Ilie  uec  ol  said  premiaoe.  In 
Accordance  witb  a  certain  lease  and  aBrccment,"— 
is  not  negotiable.  Jennings  v.  Colorado  Springs 
Fi:vt  NaL  Hank,  IS  Colo.  Ur. 

A  promissory  note,  on  the  face  of  which,  across 
one  end.  Is  written  an  agreement  that  the  note  will 
be  renewed  at  maturity,  la  not  negotiable,  Citl- 
-utis  Nat.  Bank  v.  Ptollet.  4  L.  B.  A.  100. 128  Pa.  IH. 
An  additional  afrreement  In  a  pnimlBSorr  note. 
■that  tbo  bolder  may  sell  oertaln  collateral  oecurltlea 
■«  L.  It.  A. 


■□d  apply  the  proceeds  In  payment,  and  that  tbe 
maker  will  pay  any  defldency  that  may  exist  forCb> 
with,  makes  tbe  Instrument  Don-negotlable  because 
of  tbe  uncertainty  as  to  tbe  sum  payable  and  tbe 
time  of  payment.    Cootlneatal  Nat.  Bonk  v.  Wells, 

rowis.3:B. 

A  clause  In  a  note  binding  the  maker  to  pay  ex- 
change between  two  places  renders  tbe  amount 
parable  unoertoln  and  defeats  I  (a  negotiability, 
where  ttaere  la  no  Hied  rate  of  exchange OBtabltshed 
by  law  or  by  tbe  terms  of  the  note.  Windsor  8«v. 
Bank  v.  UcMahon,  3  L.  K.  A.  IK,  fa  Fod.  Rep.  »a. 

To  render  a  note  negotiable  under  ttae  law-mer- 
chant, the  amount  (o  be  paid  at  maturity  must  be 
ascertainable  bythefaoe  or  the  note  without  resort 
to  evidence  (ie)Km  the  Instrument.    Ibtd. 

A  condition  lo  a  promissory  note,  that  If  It  ts  not 
paid  wben  due  tbe  property  deecribed  ttierein  for 
wblcb  It  is  given  shall  belong  to  tbe  payee,  deairoya 
the  character  of  the  Instrument  as  a  promlsaory 
noti>,  and  reduces  It  to  a  mere  oonCraot.  See  note 
CO  Wright  T.  Traver  (HIch.l  3  L.  B.  A.  HL 

A  provision  In  a  note  lor  a  percentage  of  ibe 
amount  due  as  attorney's  fees  destroys  lis  negotia- 
bility.   Adams  r.  Seaman  iCaL}  T  L.  B.  A.  1S4. 


e  for 


of   1 


due.  as  attorney's  fees  "on  suit  by  himself 
cr  an  attorney  em  ployed  ."destroys  Its  Dedotlabllily, 
under  Cal.  Civ.  Code,  1 31)68,  providing  that  "oego- 
tiablc  instruments  must  be  without  any  condition 
not  oertaln  of  fulflllmont."    IMd. 

A  slatemenl  or  recital  In  a  note  that  It  la  given 
for  tbe  privilege  of  banging  adverUslng  slgna  Id 
street  can  for  three  months  from  a  certain  suha»- 
quant  dale  will  not  destroy  Its  negotiat>lllty.  Bfegw 
V.  Cbloago  Trust  ft  Sav.  Bank  OIL)  T  L.  B.  A  nt. 


18H. 


Hbqelsr  t.  Coubtock. 


S»5 


■win  W.  Comrtock,  made,  executed  and  de- 
livered to  Itae  Marsb  Binder  Manufacturing 
CampaDT  ot  order  bis  tifo  certaiD  promisaoiy 
notes  01  $100  each.  A.  copy  olsald  notes  is 
set  out  in  the  complaint  hereto  attached.  (2) 
That  raid  DOtea  were  Kiveo  in  part  payment  for 
»  machiQe.  That  said  machine  nas  nerranled 
bj  said  company,  and  that  said  Comstock  pur- 
chased said  machine  on  the  faith  of  said  war- 
ranty,  and  the  consideration  for  said  notes 
wholly  failed.  That  the  said  defendant  had  a 
good  and  BUfflcient  defense  to  said  notes  in  the 
original  parties'  hands.  [8)  That  on  the  9tfa 
day  of  November,  188S,  the  Marsh  Binder 
ManuFacturing    Company    borrowed    of   the 

?IainLifr,  E.  C.  Hegeler,  the  aum  oF  $32,600. 
'hat  to  secure  tbe  payment  of  said  sum  of 
money  so  borrowed  the  said  company,  on  tbe 
4ih  day  of  November,  IbSU,  tbe  Bame  day  the 
«aid  sum  waa  bo  borrowed,  transferred  to  Ihe 
plaintiff,  E.  C.  Hegeler,  a  large  number  of 
notes,  amouoliog  to  about  $80,01)0,  and  amon? 
the  notes  so  transferred  were  tbe  above- described 
notes.  (4)  That  said  notes  were  so  transFerred 
as  above  stated  before  they  were  due,  and 
that  tbe  plaintiil  had  no  notice  of  any  de- 
fense to  the  same,  but  received  them  in  perfect 
eood  faith.  (6)  That  at  tbe  time  of  the  trans- 
fer above  mentioned,  the  Marsh  Binder  Manu- 
facturing CompHny  properly  indorsed  said 
notes  to  the  plaintiff.  (S)  T^taflt  at  the  com- 
mencement of  this  QclJon  several  thousand 
dollars  of  the  $23,500  borrowed  by  tbe  Marah 
Binder  Manufacturing  Company  of  tbe  plain- 
tiff, E.  C.  Hegeler,  aa  before  slated,  and  tor 
which  the  above  described  notes  were  taken  aa 
•ecurily,  waa  stiU  unpaid.  (7)  That  at  the 
commencement  of  thia  action  Ihe  said  notes 
were  tbe  properly  of  the  plainlifT.  due  and 
unpaid,  (tj)  That  at  the  commencement  of 
thia  action,  to  wit,  February  11,  1888,  there 
was  due  on  both  of  the  at)ove-descrit>»l  notes 
the  sum  of  $390.80." 

The  following  were  Ibe  stipulations  entered 
Into  by  the  pariiea  as  to  tbe  legal  queslioDS  io- 
Tolved  in  said  action,  to  wit:  "(1)  Whether 
tbe  plaintiff,  under  the  above  statement,  was  a 
bona  fide  holder.  (Z)  Whether  said  notes  are 
negotiable  instrumenis  so  as  to  cut  oS  in  the 
bands  of  said  plnintiff,  procured  by  him  aa 
above  staled,  all  defenses  that  might  have  been 
•et  up  and  proven  between  the  original  parties 
to  Ihe  notes." 

Upon  Ibe  heoring  Ihe  court  found  the  fol- 
lowing (N>nclusion3  of  law:  "(1)  Tbat  said 
notes  are  not  negotiable  instruments,  and  that 
■aid  defendant  is  entitled  to  prove  any  defense 
to  said  notes  that  he  could  have  proven  in  an 
action  between  Ihe  original  parties  to  said  in- 
strnmenU.  (3)  Tbat  Ibe  defendant  has  a  good 
and  valid  defense  against  said  notes,  and  to  tbe 
whole  thereof,  and  is  entitled  to  a  judgment  of 
dismissal  of  plaintiff's  action,  and  for  costs," — 
and  rendered  a  Judgment  dismissing  the  plain- 
tiff's complaint,  and  tbat  the  defendant  recover 
of  said  plaintiff  the  costa  and  disbursements  of 
thia  action. 

Whereupon  the  plaintiff  perfects  his  appeal, 
and  makea  Ihe  following  assignment  of  errors: 
"(1)  The  court  erred  in  doding  that  said  notes 
were  not  negotiable.  (2)  Tbe  court  erred  In 
finding  that  the  defendant  is  entliied  to  prove 
4L.R.A. 


any  defense  to  said  notes  thai  be  could  have 
proven  in  an  action  between  the  original  par- 
lies  lo  aald  instruments.  (S)  Tbe  court  erred 
in  finding  (bat  the  plaintiff,  under  the  slale- 
ment  and  atipulation  of  the  pariies,  was  not  a 
bona  flde  holder.  (4)  Tbe  court  erred  in  flnd- 
Ine  that  Itae  defendant  has  a  good  and  valid 
deiense  against  said  notes,  and  tbat  defendant 
is  entitled  to  a  dismissal  of  plaintiff's  action. 
(5)  Tbe   judgment   is  erroneous,   and   against 

By  stipulation  of  the  parties,  and  Ihe  assign- 
ment of  errors,  theonly  legal  questions  Involved 
in  this  action  are  these:  Piril.  Are  the  writ- 
ten iobtrumeots  sued  upon  ncgotinble  notesT 
Second.  Is  tbe  plaintiff  a  bona  flde  bolder  of 
the  same?  It  is  claimed  that  the  following 
clause  renders  these  notes  non -negotiable: 
"With  interest  from  date  until  paid,  at  the  rale 
of  10  per  cent,   8    per   cent    II    paid    when 

1,  Are  said  instruments  negoliablef  Tbe 
statutes  of  Dakota,  Independent  of  the  com- 
mon law  and  decisions  of  state  courts,  define 
negoliable  instruments  and  settle  their  ingredi- 
ents. We  quote  from  Compiled  Laws:  "Sec. 
4450.  A  negotiable  instrument  is  a  written 
promise  or  request  for  the  payment  of  a  cer- 
tain auni  of  money  to  order,  or  tjearer,  in  con- 
formity to  the  provisions  of  this  article,  Sec, 
4457,  A  negotiable  instrument  must  be  made 
pa.vuble  in  moniy  only,  and  without  any  con- 
dition notccrtalQ  of  fulftllmenL"  "Sec.  4463. 
A  negotiable  iusirument  must  not  contain  any 
other  contract  than  such  as  la  apeclfled  in  thu 

The  term  ''negotiable  instrument"  has  a 
definite  signification  in  the  law-merchant,  and 
the  meaning  of  tbe  term  has  not  been  changed 
by  the  Code,  Tbepnncipalimportance  which 
is  to  be  attached  to  the  question  of  negotiabil- 
ity arises  from  the  rule  of  law  which  subject* 
all  non-negotiable  hills  and  notes  to  any  equi- 
ties which  may  exist  between  prior  parties,  even 
when  they  are  transferred  before  due  to  a  bona 
flde  purchaser  for  vului^.  A  negotiable  instru- 
ment is  one  that  is  simple,  certain  and  uncon- 
dilional. 

Lord  EUenbnrougb,  in  Smith  v.  Ntghtiiigate, 
2  Starliie,  ilTS,  held  that  an  instrument  wherein 
the  promise  "lo  pay  J.  8.  the  sum  of  sixty-flve 
pounds,  with  lawful  interest  fat  the  same,  and 
all  other  sums  which  should  be  due  him,"  wat 
not  a  promissory  note.     Byles,  Bills,  147. 

Lord  Kenyon,  in  Carloi  r.  Faneourt,  5  T.  R. 
485,  observed:  "It  would  perplex  the  com- 
mercial transactions  of  mankind.  If  iwper  se- 
curities of  this  kind  were  issued  out  into  tbe 
world  incumbered  with  condlLlona  and  conlin- 
geucies,  and  if  the  persons  to  whom  they  were 
offered  in  negollallou  were  obliged  to  lnqiii>e 
when  these  uncertain  events  would  probably  be 
reduced  to  a  certainty," 

In  Ayny  v.  FeaTntidet,  4  Mecs,  ft  W,  168, 
Parke,  B.,  held  that  tbe  words  "and  all  fines 
accordine  to  rule"  destrny  ilie  negotiabilily. 

In  Thompmn  v.  Sloan,  23  Wend,  71.  tbe  court 
held  that  a  promise  lo  pa^  a  certain  sum  in 
Canada  money  is  not  negoitable. 

In  the  case  of  Janet  v.  Radatt,  37  Hinn.  340, 
the  Supreme  Court  of  Minnesota  hekl  Ihe  fol- 
lowing not  a  negotiable  promissory  note: 


SotJTH  Dakota  Sdpb&hb  C!ovbt. 


Hat, 


flSS.        p.  O.  %t.  Paul,  CoQDtr  of  Ramsej, 

BiBle  of  Minni^ta,  Beptember  7,  1878. 

Tbrce  montbs  after  date  we,  or  either  of  us, 
promise  to  pay  to  H.  K.  WUiie  &  Co.  or  bear- 
era  ¥13S.  payable  at  tbt  Second  Natlooal  Back 
of  St.  Paul,  Minnesota,  tor  value  received, with 
12  per  cent  iolereat  per  annum  from  dftle,  and 
FMLSonable  Htlorney's  fees,  if  suit  be  lostiiutcd 
for  the  collection  of  this  note.     . 

CSi5f./iM(iMQllfillan.inthi8CBse,Baid:  "The 
InBtrumi^nt  before  lu  has  this  certainty  as  to 
tbe  |135  and  the  Interest  But  the  whole  In- 
■trumcDt  must  be  takea  to^eiher.  Tbe  prom- 
ise to  paj  the  $135,  and  interest,  Is  not  tbe 
whole  of  the  promise,  not  the  entire  oblii^ation 
wealed.  The  entire  promise  and  obligation  is 
to  pay  absolutely  that  sum,  nod  interest,  and  in 
a  parlkular  contingency,  to  wit,  the  bringing 
suit  by  the  payee  after  default,  to  pay  a  fur- 
ther amount  not  flzed,  and  not  capa.ble  of  be- 
ing ascertained  from  the  ins  rument  itself." 

The  Buprcuie  Court  of  PennaylTania,  in  tbe 
caw  of  Woodi  V.  JVorW.  84  Pa.  407,  held  the 
following  instnimeiit  to  be  a  non-oegotiablE 
promissory  note: 


1877. 


Huntington,  Pa.,  May  Sth.  1875. 


Huntlngloii.  three  hundred  and  seventy-n 
dollars,  and  Ave  per  cent  collection  fee.  If  no 
paid  when  due,  wilbout  defalcation,  value  rt 
ceived.  Samuel  Ste&ey. 

Indorsed:  W.  H.  Wood*. 


amount,  an  undoubted  element  of  uncerlaln- 
ty.  .  .  ,  If  this  coUsIeral  agreement  may  be 
introduced  with  impunity,  wbal  raa^  not  beT 
It  is  the  Grst  step  in  the  wrong  direction  which 
costs.  These  Instruments  may  come  to  be  lum- 
bered up  with  all  sorlB  of  atipulatlona,  and  all 
sorts  of  diifflcultiea,  contoctions  and  litigation 

Jn  Cayvga  County  Nat.  Bank  t,  Purdff,  BS 
Slich.  D,  ttie  supreme  court  decided  lliat  the 
following  was  not  a  negotiable  promissory  note: 

IS66.M.       Coldwater,  Mich.,  F;b.  37, 1888, 

On  tbe  let  day  of  November.  1889,  wb  the 
undersigned,  whose  postofBce  address  Is  Alg&n- 
see,  County  of  Brancb,  and  State  of  Michigan, 
Joinily  and  Beverally,  for  vulue  received,  prom- 
ise to  pay  E.  M.  Jiirdsall  &  Company  or  order 
three  hundred  and  sixty  six  GQ-100  dollars,  witb 
interest  at  7  per  cent  per  annum  if  paid  when 
due;  if  not  SO  pnid,  tlien  the  interest  shnll  be 
10  per  cent  per  annum  from  date.  We  also 
agree  to  pE.y  exchange  and  alt  eipenses,  includ- 
iog  attorney's  fee  incuned  in  collectinu:,  paya- 
ble at  tlie  First  Kationat  Bank  In  Coldwater, 
Mich.  We  tio  hereby  reltnquisb  and  waive  the 
benefit  pf  all  Jaws  exempting  real  and  personal 
property  from  lew  and  sale,  and  all  benefit  or 
relief  from  valuation  and  appraisement  lawa. 
George  R.  Purdy, 
EInatban  Qeorge. 

3fr.  Jwftiea  Cbamplln  In  this  case  aaya: 
"Tbe  modem  tendency  to  Interpolate  into 
such  instruments,  engagemenla  and  stipula- 
tions not  recognized  by  tbe  law-merchant,  af- 
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facting  the  certainty  as  to  tbe  amount  due  anA 
payable  thereon,  or  the  time  of  maturity,  .  .  , 
should  be  discountetiaticed  and  held  to  destroy 
their  negotiability  and  deprive  Ihem.  of  the- 
character  of  promissory  notes,  and  tbey  should 
be  relegated  to  the  domain  of  ordinary  coo- 
tracts.''' 

In  the  case  of  airman  t.  Ritterdiofer,  BS- 
Mich.  287,  13  West.  Rep.  68i,  the  note  before 
the  court  was  as  follows; 

(ISO.  Bay  City,  Michi^n,  October  17,  1883. 

Six  months  after  date  I  promise  to  ps^  to- 
the  order  of  H.  Cofaa  one  hundred  and  thirty 
dollars,  at  the  Bay  National  Hiuk  of  Bay  City, 
Michigan,  for  value  received,  without  any  re- 
lief wliAtevei  from  valuation  or  appraisement 
laws,  with  eight  per  cent  interest  from  data 
until  paid,  and  attorney  fees. 

Frederick  Riltershofer. 

Indorsed:  H.  Cohn. 

Mr.  JTittiet  Long,  in  delivering  the  opinion, 
says;  "  A.  promissory  note  is  an  unconditional 
written  promise,  dened  by  the  maker,  to  pay 
absolutely  and  at  all  events  a  sum  certain  ia 
money,  either  to  the  bearer,  or  to  a  pcrsoa 
therein  designated,  or  bis  order.  The  only 
question  upon  the  negotiability  of  this  instru- 
ment is  whether  tbe  words 'and  altoroey's  fees,' 
added  thereto,  renders  the  sum  to  be  paid  un- 
certain. .  .  .  The  better  reasoning  in  my  judg- 
ment, holds  such  instruments  non- negotiable. 

In  Bank  ^  Carroll  v.  Taylcr  87  Iowa,  673. 
the  instrument  sued  on  was  as  follows: 

140.00.  Coon  Rapids,  Iowa.  S-4-1881. 

On  tbe  twenty-fifth  day  of  December,  1381, 
tor  value  receiverl,  I  promise  to  pay  J.  W. 
Hloddard  or  bearer  forty  dollars  with  interest, 
at  ten  per  cent  pajahle  annually  from  date- 
until  paid,  and  ten  per  tent  is  to  be  added  to 
the  amount  if  this  note  remiina  unpaid  after 
maturity,  and  Is  collected  by  suit.  For  th« 
consideration    mentioned    above,   tbe    under- 


Drill  No. ,  upon  condition,  however,  that 

if  tbls'note  and  mortgage  shall  be  paid  oa  or 
before  tbe  mamrily  thereof,  then  this  mort- 
gage to  be  void,  otherwise  tn  full  force;  and  It 
IS  further  agreed  that  In  case  of  failure  to'pay 
tbe  amount  due  thereon  at  maturity,  or  when- 
ever the  holder  hereof  may  deem  himself  inse- 
cure, then  he  may  take  said  property  by  virtue- 
of  this  mortgage,  and  sell  tbe  same  at  public 
auction  as  by  law  provided;  the  proceeds  of 
said  sale,  after  deducting  all  expenses,  to  be 
applied  on  this  note  and  mortgage,  the  residue, 
it  any,  to  be  returned  to  tbe  undersigned. 

Juttitt  Reed,  of  the  Bupreme  Court  of  Iowa.. 
indecidioK  the  case,  says:  "  The  question  pn>- 
sented  is  whether  these  [this]  Instruments  ar* 
[is]  negotiable.  Certainty  as  to  the  payer  and 
payee,  the  amount  to  be  paid  and  tbe  time  of 
payment,  la  an  esseolial  quality  of  a  negotiable 
promissory  note.  Tbe  first  provision  of  ths 
instruments  in  suit  i«  an  anderlaklng  by  th» 
maker  to  pay  to  the  person  named  as  pa^ee,  or 


IBM. 


Hkgkucr  t.  Coiuiock. 
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Stiable.  Iben  it  It  became  the  undertaking  of 
>  maker  to  qualifled,  ftnd  lome  elemeat  of 
tuceitalatj  Id  tbeie  re«pecu  b  crested  by  tbe 
-subseaueDt  proTidon.  By  this  subeegueot 
proviston  nf  the  coDtracl  a  montage  of  cer- 
tain personal  property  for  tbe  aecurilj  of  tbe 
debt,  evidenced  by  the  preceding  provirion,  Is 


D  tbe  a 


preceding  provisi  , 
wbicb  is  to  be  paid,  tbe  time  of  pajmeat  or 
tbe  peixon  to  nbom  it  la  to  be  made.  Butitla 
contended  tbat  aa  it  confer*  upon  the  pajee  or 
tbe  bolder  of  tbe  inBlrumeot  tbe  rigbt  to  take 
poaeeiaioD  of  the  mortfcaged  propei  ly  and,  aa  is 
claimed,  sell  it,  even  before  uie  maUritj  of  the 
debt,  and  apply  tbe  proceeds  in  satisfaction 
thereof,  it  bas  the  effect  to  reodet  tbe  instru- 
ment ancertaJD  as  to  tbe  amount  which  may  be 
recovered  upon  it  at  maturity.  ...  In  deter- 
mining the  effect  of  the  loBtrumeota  both  con- 
dilions  must  be  constdcred,  and  when  tbey  are 
considered  tofiielber  no  think  tbat  while  tbey 
empower  the  holder  to  take  possession  of  the 
mort^ged  property  before  the  maturity  of  (be 
debt,  it  be  deemed  himself  insecure,  they  did 
not  empower  him  to  sell  it  uutll  after  Its  malu- 
rity,  ,  ,  ,  The  debt  evidenced  by  the  inslru- 
menta  was  not  subject  to  be  diminished  before 
Its  maturity,  and  there  Is  no  uncertainty  as  lo 
tbe  amount  to  be  recovered  thereon  at  malu- 
rily.  The  fact  tbat  by  these  terms  a  morifrege 
i*  created  by  which  the  debt  is  secured,  and 
under  which  payment  in  whole  or  in  part  may 
be  enforced  after  maturity,  does  not;  in  our 
'Opinion,  ^ect  the  question  wheiher  or  not  the 
instruments  are  negotiable.  They  posaeSB  all 
tbe  elements  of  negotiability." 

In  the  case  of  Second  Nat.  Bank  t.  WlieeUr, 
70  Micb.  M6,  the  Instrument  sued  on  was  as 
follows: 

(190.  Richmond,  Ind.,  July  23,  1886. 

On  or  before  tbe  Ist  day  of  November,  1887, 
the  subscribers,  of  Alamo  PoslofBce,  Kalama- 
loo  County,  State  of  Michigan,  jointly  and 
•everally  promise  la  pay  to  the  lucorporftted 
Company  of  Oaar,  Scolt  &  Co.  or  order,  one 
hundred  and  fifty  dollars,  payable  at  Kalama- 
R>o  National  Bank,  with  1%  Inlerest  from  dote, 
and  10$  afterdate,  and  W  attorney's  fees,  with- 
out relief  from  homestead,  valuation  or  ap- 
praisement laws,  for  value  received.  The 
makers  and  Indorsers  of  this  note  hereby  sever- 
ally waive  presentment  for  payment,  protest 
aou  notira  of  pavment  and  nonpayment!  and 
tbe  payee  or  homer  of  this  note  may  renew  or 
extend  the  lime  of  payment  of  the  same  from 
time  to  time,  as  often  as  required,  without  no- 
tice and  without  prejudice  to  tbe  rights  of 
such  payee  or  holder  to  enforce  payment 
ej:ainst  tbe  makers,  snietiea  and  indorsers,  and 
«ach  of  them,  parlies  hereto,  at  any  lime  when 
the  same  m^  ^  due  end  payable. 

The  InatrumeDt  called  %  "note,"  and  the 
chattel  mortgage  given  to  secure  the  payment 
of  the  same,  were  assigned  lo  the  plaintiffs  be- 
fore tbe  time  of  payment  named  therein.  Tbey 
were  «bowa  to  be  innocent  purchasers  for 
value.  In  the  regular  course  of  ousinesa.  The 
court  betd  tbe  luairument  lo  be  not  a  negotia- 
ble piomiatoif  note,  and  dted  tbe  following 
6L.B.A. 


cdtesuantfaort^:  Domtv.  Aora.4SHtcb.4S3i 
Oaj/uga  County  Sat.  Bank  v.  Purdj/.  68  Mich. 
6;  FiTtt  Nat.  Bank  v.  Cirion.  00  Mich.  4831 
Altman  v.  Bittenhofer.  68  Mich.  887.  13  West 
Rep.  681;  Altman  v.  Fixeler,  TO  Mlcb.  87,  14 
West.  Rep.  77, — and  that  the  Rame  defense* 
were  therefore  open  to  defendant  as  if  suit  bad 
been  brongbt  by  Qaar,  Scott  ft  Co. 

In  LamS  v,  Slory,  46  Micb.  488,  tbe  action 
was  founded  on  an  Instrument  payable  on  or 
before  two  years,  with  interest  at  10  per  (*nt, 
and  contalneit  a  clause  tbat  if  paid  within  one 
year  it  would  not  draw  interest.  The  court 
says:  "We  are  of  opinion  that  the  instru- 
ment sued  upon  cannot  be  considered  a  nego- 
tiable promis-tory  note.  While  It  is  made  pay- 
able on  or  before  two  years,  with  10  per  cent 
interest,  and  Is  thus  far  definite  and  certain, 
yet  the  subsequent  clntise.  that,  if  paid  within 
one  year.  It  ^all  not  draw  interest,  destroy* 
tbe  element  of  certainty  which  otherwise 
would  exist." 

In  Firit  Nat.  Bank  t.  flsfnwm,  84  N.  0.  84. 
tbecounsel  feesandenienses  of  collection  were 
promised,  but  were  left  uncertain,  and  the  time 
of  payment,  which  is  also  Important,  was  left 
to  tbe  option  of  the  payee.  There  tbe  not* 
was  held  n on 'negotiable. 

In  Fi-rit  Nal.  Sank  v.  Larten.  60  Wis.  206,  It 
is  decided  squarely  for  tbe  defendant  that  a  pro- 
visiou  for  the  payment  of  10  percent  aiioiney's 
fees  for  collection  destroys  the  negotiability  of 


A  promissory  note,  or  note  of  hand,  aa  It  ta 
often  called,  is  an  open  promise  in  writirijj  by 
one  person  lo  pay  another  person,  or  to  bis  or- 
der, or  bearer,  a  specified  sum  of  money,  abso- 
lutely and'at  all  events.  1  Daniel,  Neg.  Inst, 
§28. 

"In  order  to  fulfill  the  definition  given,  tbe 
paper  must  carry  its  full  history  on  Its  face,  and 
embrace  tbe  following  rci|uisiLes;  first,  it  must 
be  open,  that  is  iinseal^l:  »ea)rtd,>he  engagement 
lo  pay  must  be  certatnj  third,  tbe  fact  of  pay- 
ment must  be  certain;  fourth,  tbe  amount  lo  be 
paid  must  be  cenain;  jf/'(A,  tbe  medium  of 
payment  must  be  money;  itzth,  the  contract 
must  be  only  tor  the  payment  of  moneyi  and, 
lerentA,  It  is  essential  to  the  operation  of  Ihe 
instrument  that  it  should  be  delivered."    Id. 

gso. 

To  constitute  an  Instrtiment  nejrotlable  aa  % 
promissory  note,  the  maker's  linbitity  must  be 
aheoluie  and  unconditioned  for  the  payment  of 
a  defl[iite  sum  of  monev.  Bank  ofCarroilr, 
Taylor.  67  Iowa,  672;  Merchant*  Nat.  Bank  r. 
ChicaqoREauip.  Co.  25  Fed.  Rep.  809;  //«« 
V.  rojy,  llOPa.818,  ICent.  Rep.  64;  WcCflm^ 
V.  Uaa»,  107  Ind.  513,  5  West.  liep.  68B;  Firtt 
Nat.  Bank  v.  Carmn,  60  Mich.  432;  Qrimiaon 
V.  RuueU,  14Neb.  521;  Edwardi-7.  Ra-nuty.  80 
Minn.  91;  Smith  v.  Mariand,  59  Iowa.  645; 
Miller  v.  Poage,  66  Iowa,  B6;  ITiirdNat.  Bank 
V.  Armttroju),  20  Minn.  630. 

Jvdge  Brewer,  of  tbe  United  States  Circuit 
Court  for  the  Easiero  District  of  Missouri,  in 
the  case  of  HugfiiU  v.  Johiuon.  36  Fed.  Rep. 
865,  held  tbat  a  note  otherwise  negoiiable  is 
rendered  non -negotiable  by  this  stipulation  In  it. 


Nebraska  Supkemi  Codrt. 


Mam., 


tIe.,  a  promise  ti>  pHv  "witb  interest  ood  ex- 
chHTigc."  BDd  Bnys:  "Tliis  Blipulatioo  renders 
uncerlain  tbe  amount  to  be  paid  at  tbe  maturit; 
of  the  paper.  Il  is  inlercBt  and  exchange,  and 
what  tbnt  excbnngc  nill  be  no  one  can  tell." 

By  ■  careful  reviev  of  tbese  cases  it  seems 
tbnt  the  basis  oF  the  decision  is  tbat  of  uncer- 
tsinly  in  the  amountto  berecoTered.  Inmoet 
'Of  Iliem,  if  uot  all,  it  is  not  sufficient  tbat  tbe 
amount  necrxsBty  to  liquidate  tbe  note  on  tbe 
day  wbeo  dueiBcerlaio,  andean  be  determined, 
bul  ihfltcetlainly  must  continue  till  tbe  obli- 
galtoD  is  discharged. 

In  tbe  case  of  Jonav.  Radab,  ftbove  cited, 
(be  court  uses  Ibe  following  languaire,  vii.: 
"We  (bink  tbe  certainty  requisite  to  tbe  Dego- 
tlablity  of  Ihe  instrument  must  coalinue  until 
the  obligatiou  is  discbarged,  and  that  any  pro- 
Tision  which  before  that  lime  remoTea  sucb 
certainty  prevents  tbe  instrument  being  nego- 
tiable at  all."  Tbe  same  principle  is  enuDcinled 
by  the  Supreme  Court  of  Michigan,  in  tbe  Case 
o?  l^mb  T.  Story.  45  Mich.  4BS. 

The  Supreme  Court  of  tbe  Territory  of 
Dakota,  in  Qarretaon  v.  Purdy,  S  Dak.  178,  ar- 
rived al  the  aame  conclusion,  not  only  on 
account  of  tbe  uncertainty  of  sucii  an  IlsIfu- 
ment,  but  also  on  account  of  tbe  lack  of  tbe 
simplicity  required  by  our  statute  law  in  rela- 
tion to  negotiable  instruments.  Applying  Ihe 
Ertnciples  above  cited,  are  tbe  ineiVuments 
)  question  aufflciently  simple,  certain  and 
unconditional  to  conaiilute  them  negotiable 
under  tbe  Statutes?  Are  they  certain  as  to  io- 
lent?  Tbe  rste  of  interest  is  not  only  uncertain, 
but  depends  upon  the  contingency  of  prompt 
or  not  prompt  payment.  Tbe  instruments  must 
be  construed  either  as  meaning:  fiirtt,  tbst 
tbey  shall  bear  10  per  cent  Interest,  but  if  paid 
promptly  when  due,  only  8  per  cent;  second, 
tbat  they  shsU  bear  8  per  cent  interest,  bul  if 
not   paid    promptly    when   due,  10   per  cent. 

There  is  no  certainly  until  after  due '"" 

amount  that  will  discliarge  tbe  ' 

amount  depending  upon  the  la 
paid  tbenornot.  This  element  of'  .  .  ^ , 
not  conforming  to  one  of  tbe  essential  requi- 
sites of  a  negoiIal)le  instrument,  renders  them 
uon-ne^tiable.  Our  Code  has  defined  a  nego- 
tiable mslrument  to  be  a  written  promise  or 
tequeal  for  the  paymient  of  a  certain  sum  of 


money  to  order  or  bearer,  made  payable  in 
money  only,  and  without  any  condition  not 
certain  of  fulfilment,  and  it  must  contain  no 
Other  ooD tract.  Tbe  design  of  the  Statute  is  to 
beep  negotiable  promissory  notes  clearly  con- 
flnMl  within  tbe  limits  of  sucb  paper  as  required 
by  the  law-merchant,  and  allowinir  no  outside 
aereemeot  or  collateral  undemiandingi  to  enter 
into  the  main  promise.  Otherwise  these  in- 
slrumenlB  may  be  lumbered  up  with  all  sorts  of 
stipulations  which  do  not  properly  belong  to- 
promissory  notes,  hut  to  wnlten  contracts. 
Takingboib  facts  into  consideration,  we  must 
hold  the  Instrument  upon  which  this  action 
was  founded  as  non- negotiable,  and  Ae  judg- 
menl  t^f  the  aoart  bdoa  m  affirmed. 


I  concur  in  the  decision  of  this  case  because 
the  predecessor  of  this  c-ourt,  in  Qarrrtaon  v. 

PurJg,ST>6k.  178,  adoptedaprincipleand  rale- 
which  is  probably  controlling  as  to  the  nego- 
tiability of  tbe  instrument  before  ns.  If  the 
auesiioD  were  a  □en'  one  In  this  court,  I  should 
issent  from  the  doctrine  that  the  certainty  as 
to  the  amount  represented  by  a  promissory 
nole  mustbe  a  certainly,  continuing  until  Iha 
obtication  is  discbarged,  either  by  payment  or 
br  the  Statute  of  Limitations.  Po  far  as  nego- 
tinhility  means  tbe  quality  of  being  transfera- 
ble by  delivery,  freed  from  adverse  equities. — 
and  AS  a  rule  that  is  now  the  practical  differeDC» 
between  neeotiahle  and  non-negotiable  paper, 
— tbat  quality  la  lost  in  passing  the  line  of 
matiirily.  The  immunity  which  comes  with 
and  attends  negotiability  is  withdrawn  tbft 
.  _  I _. the  threshold  of 


for  holding  that  the  certainty  roust  be  one  which 
will  still  exist  after  the  instrument  has  lost  alt 
the  incidents  and  advantages  of  negotiability. 
I  believe  that  if  the  amount  of  money  which 
the  instrument  representa  at  Its  maturity,  and 
which  will  then  be  required  to  discbarce  it,  I» 
plainly  apparent  on  Its  face,  it  is  all  the  cel- 
lainty,  in  that  respect,  contemplated  by  tbe 
rule  of  tbe  law-merchant  or  by  our  Code,  defin- 
ing negotiable  instruments,  and  tbat  the  court» 
ought  so  to  hold.  I  concur  in  the  decislou  of 
this  case  only  under  tbe  rule  of  Han  deeitU. 


NEBRASKA  SUPREME  COURT. 


Be  Bt:rtie  ROBINSON. 
(....Neb...,.) 


"When  a  person  is  ftirested  In  ft  aiater 
State,  and  vithouC  belni«'  eitradtlcd  Is  forcibly 
bmuKht  Into  the  Jurisdiction  □!  this  State  to  an- 
swer to  a  criminal  offense,  and  la  committad  to 
Jail  Co  await  trial  onsucbcbar^re.— ^£''I<  thataucb 
person  la  unlawCull;  deprived  ol  bis  llbertj,  and 
Is  entitled  to  be  discbarged  on  baheaa  corpus. 

(H arch  11.  ISBO.) 


petitioner  In  custody  and  to  procure  his  dis- 
charge therefrom.     Petitioner  dUdiarged. 

The  case  sufGcienlly  appears  in  the  opinion. 

MfUri.  McClnre  ft  Andarson,  W.  K. 
Brown  and  Joseph  R,  Webster  for  peti- 

Mr.  A.  T.  Wright  for  respondeat, 

Korral,  J.,  delivered  the  opinion  of  the 

A  petition  was  filed  in  this  court  on  Ibe  Sth 
day  of  February,  1890,  on  behalf  of  Bertie 
Robinson  for  a  writ  of  habeas  corpus.  It  Kp' 
pears  from  tbe  petition  and  evidence  tbat  » 
complaint  in  writing  was  made  before  the 
county  judgeof  Fumsa  County,  on  Sept«mber 
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10, 1889,  cbvgliig  the  petillooer  with  BtealloK 
■  hone,  the  propert;  of  one  In  B.  Huff,  and 
that  on  the  24tb  dsy  of  the  same  month  one  E. 
U.  Matsoo  filed  a  complaint  beforea  Justice  of 
the  peace  of  Sbermao  County,  Kan.,  charging 
the  petitioner  with  stealiog,  In  Kaid  Furnas 
Conniy,  the  atoresald  horse.  The  said  justice 
issued  a  warraul  fertile  arrester  said  petitioner, 
who  was  afterwards  arrested  and  taken  before 
■aid  justice  of  the  peace.  On  motion  of  the 
couni]'  attoroey  the  prosecution  was  dismissed. 
Robinson  was.  bv  order  of  said  justice,  deliv- 
ered to  tbe  custody  of  said  Maison,  a  constable 
of  Bed  Willow  CSounlj,  Neb.,  who  forcibly, 
and  against  the  wUI  aod  consent  of  Robinson, 
and  without  any  warrant,  requisition  or  other 
legal  process,  conveyed  said  Robinson  out  of 
the  Blate  of  Kansas  into  tbe  Stale  of  Nebraska, 
where  be  delivered  said  Robinson  up  to  the 
BberifF  of  Furnas  Conniy  for  prosecution  for 
aaid  crime.  The  petitioner  was  taken  before 
the  county  judge  of  said  F^mas  County,  who 
held  the  petitioner  to  the  district  court  of  said 
county  lo  answer  said  charge,  and.  In  default 
of  bail,  said  petitioner  was  committed  to  the 
jail  of  said  county,  where  he  bas  ever  since  been 
depriTed  of  his  liberty  by  the  respondent,  as 
sberifT  of  said  county.  On  the  Sth  day  of  De- 
cember, 1889,  an  iDU)rmBtion  was  filed  In  said 
diitrlnt  court,  charging  said  Kobioson  with  the 
crime  of  horse  stealing.  On  the  folloning  day, 
on  bdngarraignedin  said  court,  he  pleaded  not 
gnilty  to  said  charge,  and  on  tbe  same  day  he 
prayed  said  district  court  todif«bar^hltn  from 
custody,  because  be  was  arrested  in  the  Blale 
of  KaiiBaa,  and  was  brougbt  forcibly,  and 
without  any  requIsilioQ,  into  this  State,  aod 
delivered  to  the  sheriff  of  said  county  to  answer 
B^  accusation.  Tbe  motion  was  overruled, 
and  an  exception  was  entered.  On  IhelUh 
day  of  December  Robinson  was  tried  for  said 
cnme  in  said  dialrict  court,  and,  the  Jury  fail- 
ior  to  agree  upon  a  verdict,  it  was  discharged, 
and  Robinson  was  remanded  to  the  custody  of 
tbe  respondent,  lo  await  further  tiial. 

But  a  single  ouestlon  is  presented  for  our 
coDsIderaitlon,  ana  that  is  whether  or  not,  under 
the  foregoing  facia,  the  Dialrict  Court  of 
Pumas  County  bad  jurisdiction  of  the  person 
of  the  petitioner  In  the  criminal  case  pending 
therein  against  him.  We  think  tbe  answer 
■hould  be  In  the  negative.  There  can  be  no 
doubt  that  jurisdictioD  cannot  be  acquired  In  a 
chrll  case  wben  the  summons  is  served  upon  a 


defendant  who  was  brought  into  the  jurisdic- 
tion of  the  court  by  force,  fraud  or  deceit,  for 
the  purpose  of  obtaining  service  of  summons- 
upon  him.  Warner  v.  Bright,  S2  111.  K;  Wit- 
liamt  V.  Reed,  39  N.  J.  L.  SSS:  Dvn'apy.  Oxfy, 
81  Iowa,  260 ;  Van  Born  v.  &reat  Watern  Mfg. 
Oo.  87  Kan.  628;  Towmiend  v.  Smith,  47  Wis. 
633;  AUen  v.  MiOer,  II  Ohio  Bt.  874;  Gompton 
V.  Wilder,  40  Ohio  St.  130. 

The  same  nile  obtains  in  criminal  prosecn- 
tions.  Nearly  tbe  entire  current  of  autbority- 
in  this  country  Is  to  the  effect  that,  when  a  fu- 
gitive from  jualice  baa  beeu  extradited  from, 
one  State  to  another,  he  cannot  be  prosecuted 
in  tbe  Slate  to  which  he  has  been  surrendered 
on  an  offense  other  than  the  one  for  which  b9 
was  extradited,  before  he  bas  had  an  opportu- 
nity to  return  to  the  State  from  whence  he  wa* 
brought.  Re  Cannon,  47  Mich.  4S1;  StriUY. 
Fan^«rpoaf,  39  Ohio  St.  273;  Etparle  Hibb».2^ 
Fed,  Rep.  421;  United  9tate»  v.  Ravteher.  11» 
U.  S.  4n7 130  L.  ed.  4351;  8tiiU  v.  HaU,  40  Kan. 
838;  V'  -terman  v.  Slate.  116  Ind.  51,  16  WcsL 
Rep.  5Jo, 

in  principlethereia  no  difference  between  the- 
case  at  bar  and  where  a  person  ia  held  for  an 
offense  other  than  the  one  he  was  extradited* 
for,  In  either  case  it  is  an  abuse  of  judicial 
process,  which  tbe  law  does  not  allow.  Ample 
provisions  are  made  for  the  arrest  and  return 
of  a  person  accused  of  crime,  who  bas  fled  to- 
asister  State,  by  extradition  warranla issued  by 
the  executives  of  the  States.  There  is  no  ex- 
cuse for  a  citizen  or  officer  arresting,  without 
authority  of  law,  a  fugitive,  and  taking  him 
forciblji  and  against  his  will,  intothe  juriedlc- 
tion  of  the  State  for  tbe  purpose  of  prosecution. 

We  cnnnot  sanction  the  method  adopted  to 
bring  the  petiii oner  into  the  jurisdiction  of  thif 
State.  He  did  not  come  into  the  Stiite  volun- 
tarily, but  because  he  could  not  avoid  It.  The 
district  court,  therefore,  did  not  acquire  juris- 
diction of  tbe  person  of  the  petitioner,  and  his 
detention  Is  unlawful.  Slate  \.  Stmmoni,  8» 
Kan.  262;  State  v.  BaU,  40  Kan.  338;  B» 
annon,  47Mich.  481. 

While  many  authorities  hold  to  tbe  contrary 
doctrine,  we  prefer  to  adopt  the  rule  that  seems. 
to  be  based  upon  reason,  and  which  recognize* 
honesty  end  lair  dealing. 

The  pritoner  Kill  be  diteharged.  Judgment 
accordingly. 

The  other  Judges  concur. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


MtJRDOCK  PARLOR  GRATE  CO. 


ant  of  tbe  CommonwealUi  tn  tbe  performance 
of  his  duties  Is  not  a  claim  wItUn  ttae  meaning  of 
Acts  1B8T.  obap.  SIS,  whloh  authorizes  the  main* 
tenaace  of  a  suit  a^lnst  tbe  Commonwealth  to 
recover  "all  claims"  asalnst  It  whether  at  law  or 
In  equttr. 

(June  M,  UM.) 


Kocc— Stotf  not  UabUfortuVUaene'offt*t«rv-\'\ 
tttiU  or  aaettta. 
NoactloD  or  claim  oo  behalf  of  a  oftlien  i 
malDtaJned  aralDit  the  State  for  Injurtei  ooci 
ltI..R.A. 

See  also  43  I,.  R.  A.  703. 


J  the  neg-llgenoe  or  misfeesance  of  Its  eurenU  ex- 

I  oept  where  It  has  by  voIuqIbit  leglAlBllve  enact- 

w  I  ment  assumed  snch  llabUltf.    Lewia  v.  Stale,  W  N. 

>d '  r.  n;  state  vi  BUI,  ti  Ala.  07;  Bay  v,  Bentley,  » 
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for  lD]urie«  alleged  to  hBTe  resulted  from  the 
neglieeDce  of   defeniJknt'a  serTant.    Fttition 

The  case  mfficlently  appeara  in  the  opinion. 

Ur.  Frederick  D.  E^,  for  plaintiff: 

Tbe  ComTnoTinGalth  can  b;  ita  onn  consent, 
clearlj  mflQifested  by  Act  of  the  Leeislature, 
be  Impleaded   in  lU  own   courts. 

Trpji  A  G.  B.  Co.  v.  Com.  137  Maw.  48:  Wet- 
ton  V.  Com.  3  New  Enp.  Rep.  778,  144  Mais.  80; 
mifordv.  ft^.8NewEng.Rep.781,144MBM. 
«4  -.Oreen  v.  Statt,  7S  Cal.  26;  Bowen  t.  SUite, 
lOCeol.  Rep.  G17.  108  N.  T.  196;  Splittojf  ¥. 
State,  10  Cent.  Rep.  889,  108  N.  Y.  205. 

Sucb  an  Act  is  Stat.  1887.  cbap.  248,  and  It 
extends  to  tbe  caiue  of  action  alleged  in  plain- 
tiff's petition. 

Id  legislative  Acis,  the  natural  Import  of 
words  according  to  Ibeir  comcnoo  use,  when 
applied  to  the  subject  matter  ot  tbe  Act,  is  to 
be  coDildered  as  eipressin^  tbe  intentioD  of 
tbe  Legislsture. 

HitUnger  v.  We$(fonl,  ISS  Mass.  268. 

The  Dstural  import  of  the  words,  "all  claims 
against  Ibe  Conmoawealth  whether  at  law  or 
.  tn  equity,"  is  to  embrace  actions  of  tort  as  well 
as  coDtract. 

Frigs  T.  Pmniglrania,  41  U.  B.  18  Pet.  615 
<10  L.  ed.  1089);  rordyee  t.  Oedman,  20  Ohio, 
1,  15. 

The  title  of  Btat.  1887.  chap.  246,  cannot  be 
beld  to  qualify  tbe  words  "all  claims  whether 
at  Hw  or  in  equity." 

The  tille  of  so  Act  doea  not  constitute  a  part 
of  tbe  AcL 

Gharlc*  Rittf  Bridge  v  Warren  Bridgs,  7 
Pick.  845;  Parttr  v.  Barnard,  135  Mass.   116. 

If  tbe  Commonwealth  uses  properly  owned 
'Or  leased  by  It  io  such  a  manner  as  to  material- 
ly injure  Ibe  property  ot  a  citizen.  It  ie  bound 
inl,  -         ■ 

r 


Stat  1887,  cbap.  2441,  U  wise  and  prudent 
legialatioQ.  It  la  not  the  first  Slatnte  by  which 
a  Stale  has  allowed  itself  to  be  Impluded  in 
an  BciioD  of  tort. 

N.  Y.  Stat.  1870,  cbap.  821;  Spplt  t.  8btU, 
09  N.  Y.  284;  Boinn  v.  State.  10  Cent.  Rep. 
617,  108  N.  Y.  169;  Spliltotfy.  BUOe,  10  Cent 
Hep.  890, 108  N.  Y.  205. 

Metxrt.  A.  J.  WatermAo,  AttffOen.,  and 
H.  C.  Blisa,  Amt.  Att^Gm.,  for  defendant: 

Tbe  dcrofiation  of  the  sovereign  powers  of  a 
Stat«  by  an  Act  of  Legislature  u  not  to  be  as- 
sumed. 

Oilman  y.  ShOosgan,  «7  U.  6.  2  Black,  610 
(17  L.  ed.  804). 

Statutes  granting  special  privileges  are  to  be 
construed  strictly,  and  whatever  la  not  given 
in  unequivocal  terms  is  withheld. 

Moran  \.  Miami  Cminlu,  67  U.  8.  3  Black, 
722(17L.ed.  342). 

Statutes  which  strip  a  government  of  any 
portion  of  its  prerogBtlvc,  or  ^ive  of  its  prerog- 
Blive,  should  receive  a  strict  mterp relation. 

Academy  of  Fine  Art*  v.  Philadelpiua  Cbuit- 
iy.  33  Pa.  406. 

Statutes  made  In  derogation  of  the  common 
law  ate  to  be  alriclly  construed. 

MAidy  T.  Bend,  i  Mass.  471;  Qibaon  v.  An- 
ney,  15  Mass.  205;  Com.  v.  Knapp,  0  Pick.  496, 
Wilbur  V.  Orane,  18  Pick.  284;  Lixk  v.  MiUer, 
8  Stew.  &  V.  (Ala.)  18;  DuvUy  v.  ThceUs.  46 
Me.  877;  Burnniie  v.  WMIneg.  21  N.  Y.  148; 
Snliium  v.  LaOrotte  A  M.  8.  Paeket  Oo.  10 
Minn.  886;  Smith  t.  Uofat.  1  Barb.  65;  To^'Og 
T.  McKeniie.  8  Qa.  81;  Sthuyler  Qmntg  t. 
Mereer  County,  0  111.  20;  MiUertd  t.  Lakt  On- 
tario, A.  A  N.  T.  R.  Co.  0  How.  Pr.  288; 
Bailey  v.  Bryan.  8  Jonea,  L.  (N.  C.)  857; 
Silerley'e  App.  04  Pa.  102;  Bete  t.  Qcvtnor, 
34  Tex.  406;  Heam  v,  EiHn.  8  Coldw.  89»i 
SoTiter  V.  Tfie  Sea  Witek.  1  Cal.  182. 

Where  a  timiled  juried icllon  is  ^ven  by 
statute  the  Act  should  be  construed  strictly  aa 


Ala.  SH;  People  v.  Russell.  4  Wend.  6T0:  Sermour  v. 
Ykd  Elyck.  BWeud.  (03:  Clark  v.  State,?  Coldv.  806: 
Clodfelter  t.  Btata,  MN.  C.  61;  Unfted  Slates  v. 
Klrkpatriek.  !S  D.  B.  •  Wheat.  720  le  L.  ed.  199j: 
Cnlted  Statee  v.  VanZandt,  M  U.  8. 11  WbeaL  IBB  <a 
L.  ed.  449);  United  Stalee  v.  Nfoholl,  a  U.  B.  12 
Wtient.{nG  <6L.ed.709i;  Dot  v.  PoBtmaater-Oenera], 
«  C.  8. 1  Pet.  SIT  <7  L.  ed.  180);  Gibbona  v.  United 
etaCee.  7fi  U.  B.  B  Wall  260  RB  L.  ed.  1G3);  BWrj,  &g. 
M  ed.  I  SIS. 

ABtateoannotbesuedwIthautltscoDBenL  Board 
of  LiquldatloD  v.  McComl).  92  U.  B.  Kll  IW  L.  ed. 
«23);  N'alfaaD  v.  TlrKtnla.  1  U.  B.  1  DaU.  77  a  !>.  ed. 
44);  Briscoe  v.  Batik  of  Kontuckr.  8S  U.  B.  11  Pet. 
£57  |9  L.  ed.  Tt»i;  Curren  v.  ArkaDSns,  66  U.  S.  IG 
How.  BU  ai  L.  ed.  T06);  Beers  v.  Arkanaaa.  fil  D.  S. 
»  How.  527  lis  L.  ed.  BBll;  Memphla  4  C.  K.  Co.  v. 
Tennessee,  101  U.  8.  837 12S  L.  ed.  fleO). 

Neither  >  Btale  nor  tbe  United  Stalea  can  be  sued 
aadeleadant  la  an;  court  Id  tbis  couotry  wltbout 
their  consent,  except  In  the  limited  clan  of  cases  In 
wblcb  a  Slate  may  be  nude  a  purtr  In  the  Supreme 
Court  of  the  Cnlted  Slalte  by  virtue  of  theortffnal 
Jurlfldfctlon  conferred  on  this  court  by  the  Conati- 
(ntlon.  Cunnlnghamv.  MBcoQ*aR,Co.lO*r.  S. 
418  (27  L.  ed.  KSi. 

Partirs  cannot  sue  the  State  except  for  Uiecausei 
of  action  prtscrlt>ed  by  tbe  ConBtltutlon  or  statute. 
Bsltier  V.  State,  IH  N.  C  IBS. 

Tbe  Slate  can  only  be  aued  wicb  lu  own  eonsent. 
and  for  liabilities  wblchltchotMcs  to  aasume.    Uei- 
ford  T.  State,  T  Oant.  Rep.  TO,  106  M.  Y.  OB. 
8  L.  K.  A. 


A  Btate  oaonot  be  sued  by  H  cltlwn  ot  anotlier 
State  or  of  a  toreiga  state.    Bans  v.  Loutsbuia,  lU 

u.  B.  1  (33  L  Bd.  eia. 

A  stale  oannot  be  sued  in  a  eltcnlt  court  of  tba 
United  StBt«e  by  one  of  lU  own  clUxem.  upon  th« 
ground  that  tbe  oaw  is  one  that  arleea  under  tbe 
CtonsUtutlon  or  laws  of  the  United  Statea.  nXiL; 
North  Carolina  v.  Temple.  1B4  U.  a  22  (88  L.  ed.  SU). 

A  State  may  be  sued  by  Its  own  consent.  It  may, 
ifit  thinks  proper,  waive  Its  privilege  and  permtt 
lliielt  to  be  mode  a  defenilaut  In  a  suit  by  IndU 
rlduBls  or  by  another  State.  Hani  v.  Louisiana 
andBeora  v.Arkansw,  •upro;  Clark  v.  Bamaid,  UW 
U.  B.  436  171  K  ed.  780). 

Tbe  Hovorelsnty  may  preecrilie  tbe  terms  and 
conditions  on  which  Itconsenuto  be  sued,  andtlie 
manner  In  which  tbe  Bull  shall  bo  conducted,  and 
may  withdraw  Its  consent  whenever  Justine  to  tba 
public  requlree  It,    Been  v.  Arkansaa.  nipm. 

In  eierclsln([  this  latter  power,  tbe  State  violate* 
no  contraot  wltb  the  pa  idea;  It  merely  reoulatei 
the  proceedings  In  in  own  oourlo.    Ibid. 

Tbe  supreme  court  of  a  State  having  deddeil 
it  State  was  liable  to  suit. 


t  Intt 


I  Boourtot  tbe  United 


The  appearanoe  of  a  State 
States  la  a  voluntary 
Clark  V.  Barnard,  tupra. 

Under  the  ArOclee  of  r 
bCBuedonlyln  oases  of  boundary.    Brlsooe  v. 
ot  Kentucky,  K  U.  B.  11  Pet.  X7  (B  U  ed.  TOt. 
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to  tba  extent  of  the  jurUdlction,  bat  Uberallj 
ai  to  the  mode  o(  proceeding. 

BunOl  T.  W^e^erl  Hemp.  8.  Be«  Bletm* 
V.  Bom,  1  CbI.  M;  WaHcer  v.  Wj/nru,  8  Terg. 
«2;  Vai«/kUT.  .!i¥af<,  0  lud.  196;  O" Brian  v. 
Ata(<,  la  iDd.  S69. 

In  the  cases  wbere  Itbasbeenwught  lobold 
towDB  and  cities  liable  for  the  injuries  Tcsnlt- 
ing  generally  from  tbe  negligeDce  of  its  agents 
«nd  officers  lh«  law  has  been  strictly  conslrued 
In  favor  at  the  immunity  of  towns  and  dtiea 
from  such  liabilities. 

Jtunbar  v.  Boiton,  112  Hosa.  TSi  BiU  t. 
Anton,  123  Mass.  B44;  Waldron  v.  SaverkiU. 
8  New  Bng.  Bep.  683, 148  Mass,  C82:  Mim-ium 
V.  Laierenae,^Bslaiie.219; Hainkv.  Charltmont, 
107  Haas.  414;  BuUinan  v.  Bottoii,  138  Mass. 
640;  Bi^ord  v.  New  Btdhrd,  16  Gray,  297; 
Bttttriek  v.  iMwell,  1  Allen,  172;  Boitira  v. 
Botton.  4  Allen,  S7:  Waton  v.  Com.  8  New 
Eng.  Hep.  778.  144  Mass.  60;  Wilil  t.  Palfer- 
ton,  1  Cent.  Rep.  190,  47  N.  J.  L.  406;  WaUh 
T.  Jfew  York,  41  Hun.  299;  Suuex  Count;/  v. 
Stradtr,  18  N.  J.  L.  108;  XiUi  Uighway  Comn. 
T.  Martin,  4  Mich,  507;  Hamitton  County  t. 
Mighdt,  7  Oliio,  109;  Eatlmaa  v.  Meredith,  86 
N.  H.  384;  i/iU  t.  Avttm,  122  Mass.  844; 
Bigeloie  t.  Randolph,  H  Gray,  641;  miifa  v. 
in,mipttoa,  10  Met.  108;  Sauvn*  t.  SorthJUld. 
7CuBb.  4S0. 

Derena,  /,,  dellverad  tbe  opinion  of  tbe 

Tbe  miestlon  presented  I^  the  report  in  the 
case  at  oar  is  whether,  on  a  petition  brongbt  by 
tbe  plaintiff  in  the  suDcrior  court,  the  Com. 
moQweaiUi  la  responsible,  under  Pub,  Stat., 
chap.  196,  as  enlarged  by  Acta  of  1887,  clisp. 
240.  for  a  tort  committed  by  its  servants  by 
Decli^Ql  mansgement  and  overloading  tlie 
floor  of  an  apartment  whieh  bad  been  hired 
by  the  Commonwealth,  by  which  injury  was 
done  to  anolher  tenant  who  was  in  occupnLion 
at  another  apartment  in  Ibe  same  building. 
The  Commonwealth  can  be  sued  in  its  own 
courts  undoubtedly  where  clear  slatutory  au- 
thority for  that  purpose  bas  been  given  by  the 
Legislature,  but  in  view  of  its  sovereicoty  ibc 
Intent  to  confer  aucb  authority  should  be  clear- 
ly manifesied.  1^  d,  0.  B.  Co.  f.  Qm.  127 
Mass.  43. 

It  may  be  assumed  that  the  facts  reported 
would  constitute  ground  for  an  action  of  tort 
•gainst  a  natural  penon,  bad  a  similar  injury 
been  done  by  bis  servants.  The  coniention  of 
the  defendant  is  that  tbe  Statutes  cited  have 
not  In  Bucb  a  case  made  tbe  Commonwealth 
liable  In  this  proceeding. 

It  was  held  in  Wetaon  r.  Com.,  144  Mass.  80, 
8  New  Eng.  Rep.    778.  that   tbe  jurisdiction 

flven  to  the  supreme  court  by_  Pub.  Blat.,  chap. 
95,  g  1,  of  "all  claims  against  the  Common- 
wealtik  which  are  founded  on  contracts  for 
the  payment  of  money  did  not  extend  lo  a 
claim  tor  damages  for  a  breach  of  a  con- 
tract." 

Ii  was  funher  heM  in  Milfari  v.  Oom.,  144 
Mass.  84,  8  New  Eng.  Rep.  781,  that  such  ju- 
risdiction did  not  extend  to  the  obligation  im- 
posed by  Pub.  Stat.,  chap.  88,  %  26,  upon  tbe 
Commonwealth  to  reimburse  the  expcn!«  in- 
coned  by  a  town  in  support  of  a  state  paper. 
By  these  decidona  the  Interpretation  of  tbe 
e  L.  R.  A.  .36 


statute  remedy  was  confined  to  actual  contracts 
for  the  payment  of  money.  Subsequentlv  to 
these  decisions  tbe  Statute  ol  1887,  cbap.  946, 
was  iMHsed  which  gave  to  the  superior  court 
"  jurisdiction  of  all  claims  against  the  Com- 
monwealth, whether  at  law  or  equity,"  with 
an  exception  not  necessary  to  be  considered. 
In  eSect,  although  not  Id  terms.  Pub.  Stat., 
chap,  I9S,  g  1,  was  amended  bv  striking  out 
the  words  "  which  ere  founded  on  contracts 
for  thepayment  of  money."  and  In  lieu  thereof, 
insertiDg  the  words,  "  whether  at  law  or  in 
equity.'*^  Tbe  title  of  tbe  amendatory  Act  la 
"  An  Act  for  the  Collection  of  Claims  against 
lbeCommoDwealth,"aod  it  provides  that  "all 
claims  shall  be  subject  to  tbe  same  set-oif  snd 
recoupment  as  tbey  would  be  it  the  Common- 
wealth was  a  private  person,"  While  tbe 
words  "  all  claims"  may.  in  their  colloquial 
use.  Include  a  demand  for  damages  occasioned 
by  a  tort  to  person  or  property,  In  its  more 
proper  judicial  sense  It  is  a  demand  of  some 
matter  as  of  right,  made  by  one  person  upon 
anotber  for  some  particular  thing  or  compen> 
gallon  therefor  or  to  do  or  to  forbear  to  do 
somctliiog  as  a  matter  of  duty,  Prigg  v. 
Pnnt^/lcaaia,  41  U,  8.  16  Pet.  616  [10  L.  ed, 
10S9]. 

In  view  of  the  fact  that  the  Statute  was 
passed  shortly  after  tbe  declsiona  In  (TeiMn  t. 
Gom.  and  Milfttrd  v.  Com,,  mpra,  it  is  reason- 
able to  infer  that  its  object  was  to  exiend  tbe 
jurisdiction  of  the  courts  to  claims  which  had 
not  been  Included  in  the  previous  Statute,  such 
as  those  which  bad  been  considered  in  tbe 
cases  referred  to,  but  not  neceasarily  to  claims 
of  a  different  and  distinct  character.  There 
are  many  obligntioos  of  the  Stale  not  oomine 
within  the  definitions  of  a  coctrsct,  all  of 
which  definitions  require  a  consent  or  agree- 
ment of  the  parlies.  Where  a  statute  imposes 
an  obligation  which  la  enforced  as  if  It  arose 
a  contractu,  there  is  not  a  contract  but  the  ob- 
litratlon  arises  ex  lege. 

In  Mi'lfordv.  Com,,  above  cited. the  claim  was 
of  this  class.  The  amended  Statute  was  in- 
tended lo  cover  claims  of  Ibis  cinss  not  arising 
under  contract,  those  of  a  breach  of  contract 
such  as  tbe  subject  of  the  suit  in  Weiaon  t. 
Ct?>n.,  contracts  other  than  those  for  the  pay- 
ment of  money  and  perhaps  other  clolmi  not 
convenient  now  to  enumerate.  This  gives  lo 
the  Statute  a  full  and  sufllcieut  meuoing  with- 
out holding,  SB  the  plalnliS  urges,  ibiit  a  rem- 
edy in  the  nature  of  an  action  of  tort  against 
tbe  Commouwealthisalforded  thereby  for  neg- 
lect or  misreasance  of  Its  ofBcers  or  servants 
while  engaged  in  the  performance  of  tlieir 
duties.  The  object  of  the  Statute  cannot  have 
been  to  create  a  uew  class  of  claims  for  wliirh 
a  Bovcreigoty  has  never  been  held  responsible, 
and  to  impose  a  liability  thtrcfor,  but  lo  pro- 
vide a  conveoieot  tribunal  for  tbe  delermioa- 
tiOD  of  claims  of  the  cbarecl^r  which  civilized 
governments  have  always  recognized,  althouiih 
tbe  satisfaction  of  them  has  been  umully 
sought  by  direct  appeal  lo  the  sovereign,  or  in 
our  system  of  government,  through  the  Legis- 
lature. It  Is  therefore  to  be  considered 
.whether  a  demand  or  claim  for  an  injury  done  or 
tort  committed  by  a  public  servant  in  tbe  per- 
formance of  bis  duty  is  one  for  which  a  liabil- 
ity has  been  held  to  have  beau  iucurred  by 
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govemmeDto,  even  if  there  exiGted  no  tribua&I 
COmpelent  judicially  to  pass  upon  il. 

States  have  alwaysfound  itoecenary  to  take 
and  use  the  properly  of  their  citizeos  for  the 
purposes  of  their  gOTeTDmeot;  the;  hnve  as- 
stimed  various  rcsponsibiiities  ou  behalf  of 
Ihcir  cillzena  or  olhera;  they  have  also  always 
been  parties  to  contracte  for  the  borrowing  of 
money,  the  purchaee  of  property,  Ihe  employ- 
tnent  of  labor;  and  the  dulieaansioE  from  such 
■els  huve  always  been  fully  reeogoized  eveo  if 
judicial  tribunals  have  not  always  been  pro- 
vided to  make  proper  cotnpeDBation  for,  or  ad- 
justment or  payment  of,  the  demands  a risiog 
from  such  acts.  But  we  do  not  find  that  de- 
mands founded  on  the  neglect  or  torts  of  min- 
isterial officers  engaged  as  servants  in  the  per- 
formance o[  duties  which  the  State  as  a 
sovereign  has  undertaken  to  perform,  have 
ever  been  held  to  tender  it  liable.  Nor  docs 
this  rest  upon  the  narrow  ground  that  there 
are  no  means  by  nbicb  such  obligations  can  be 
enforced,  but  o'n  the  larger  ground  tbnt  no  ob- 
li^alioDB  arise  therefrom.  Municipalities,  such 
as  cilies  and^lowns,  are  created  by  the  Com- 
monwealth ID  order  that  it  may  exercise, 
throush  Ibcm,  a  part  of  its  power  of  sovereign- 
ty. Where  they  are  engaged  in  the  perform- 
ance of  public  duties  imposed  upon  them  by 
slalule,  Ihey  arc  not  liable  to  pilvale  actions  of 
lort  (or  the  negligence  of  their  agents  employed 
for  this  purpose,  unless  such  aciion  ia  provided 
by  the  Suiute.  Ilill  t.  BmUnt,  123  Mass.  344: 
Cvrran  v.  Boilon  (Masa.lMav  23,  IBOO. 

Had  the  Legislature  intended  to  create  such 
>n  obligation  and  voluntarily  to  assume  in  the 
ad minisl ration  of  the  Slate  ail  the  lesponsibil' 
ily  which  an  individual  must  incur  in  his  pri- 
yate  business,  it  cerlaialy  would  have  done  bo 
in  express  terms.  An  intent  so  to  do.  as  it  ia 
in  violalion  of  the  ordinary  principles  by  which 
the  administration  of  less  important  bodies  is 
ordiDBrily  regulated,  would  not  have  been  left 
to  inference  but  would  have  been  explicitly 
stated. 

"No  government,"  says  Mr.  JvtUee  Miller, 
"has  ever  held  ic^elf  liable  to  individuala  for 
the  roisfeaKance,  laches  or  unaulhorized  exer- 
cise of  power  by  its  otllcers  or  agents."  Gib- 
bont  V.  UmttdStaUt,  TS  U.  8.  8  Wall.  269  [19 
L.  ed.  453J. 

"The  govemaient,"  says  Mr.  Jvttice  Siory, 
"does  not  undertake  to  guarantee  to  any  per- 


In  all  Its  operations  in  endless  embarrassment 
and  difficulties  and  losses,  which  would  be  sub- 
versive of  the  public  interests."  Story,  Ag. 
&819, 

M  of  United  8'ate$<i.  Kirkpatrick,  22 


ed,  180],  cited  in  Gi'Sftons  v.  United  Stata, 
pra,  establish  the  principle  that  even  In  regard 
lo  matters  connected  with  the  cause  of  action, 
the  government  is  not  responsible  for  Ihe 
laches,  however  gross,  of  lis  officers.  In  the 
cases  thus  cited  it  would  seem  that  no  question 


]  could  have  intervened  t 


dis- 


turb the  inquiry,  as  the  government  was  the 
plaintiff  and  the  defendant  was  entitled  to  ut 
off  certain  claims. 
The  p'aintfff  urges  that  this  legislation  M 

construed  by  him  is  not  novel  and  that  this  ia 
not  the  hrst  Statute  by  which  a  State  baa  al- 
lowed itself  to  be  impleaded  in  actions  of  tort. 
But  the  Statute  of  New  York  of  18T0,  chap. 
321,  and  cases  cit^  by  him,  fortify  ttie  position 
that  the  assumption  of  a  liability  so  unusual 
could  not  have  been  left  to  inference. 

It  was  heldtZ^wii  v.  Slate.m  N.  T.  71), 
that  no  principle  of  law  nor  any  adjudged  case 
would  make  the  State  liable  "for  the  negli- 
gence or  misfeasance  of  ilsagenls  in  like  man- 
ner as  a  natural  person  is  responsible  for  the 
acts  of  his  servants,"  unless  the  State  by  its 
Legislature  bad  volunlarilv  assumed  it. 

The  cases  of  Boaen  v.  &ale,  108  N.  Y.  166, 
10  Gem.  Rep.  617.  and  Splittarf  v,  BlaU,  108 
N.  Y.  20B.  10  Cent.  Rep.  699,  are  to  the  same 

In  SippU  V,  Btaif.  99  N.  T.  284,  where  the 
board  of  canal  claims  had  by  the  terms  of  the 
Statule  of  New  York  jurisdiction  of  claims  for 
duoiages  for  injuries  in  the  manB^emenl  of  Ibe 
canals,  such  as  the  plaioliS  bad  sustained, 
Cliitf  Judge  Hyxgez  remarks:  "Il  must  t>e  con- 
cede that  the  Stale  can  be  made  liable  for  in- 
juries arising  from  the  negligence  of  iU  agents 


there  considered,  the  Legislature,  which,  ia 
certain  events,  made  the  Stale  lUble  for  in- 
juries to  an  individual,  was  connected  with  its 
adniinistrniion  of  the  canals  of  the  State, 
whiqh  was  an  enterprise  managed  by  it  as  a 
Stale,  controlled  by  its  own  servants,  from 
"■■■licii  a  revenue  whs  intended  lo  be  derived, 
well  as  a  public  benefit  received,  and  it  was 
deemed  proper,  ttKrefore,  to  incur  the  same  re- 
sponsibilities as  those  of  private  individuals. 
We  have  been  referred  to  no  legislation  by 
which  a  Stale,  in  Ihe  performance  of  its  purely 
public  duties,  in  administering  its  sovemmenl 
has  undertaken  to  incur  responsibility  for  tbe 
negligence  or  misfeasance  of  its  servants  en- 
gaged in  such  administration.  Such  tcgislatlOQ 
would  be  in  contravention  of  what  has  usually 
been  deemed  the  rule  of  public  policy. 

The  Act  we  are  discussing  dLscloses  noln- 
ntion  to  create  against  the  State  a  nsw,  and 
heretofore  unrecognized,  class  of  liabililies,  but 
only  an  intention  to  provide  a  judicial  tribuBAl 
whose  well-recognlxcd  esisling  liabilities  can 
be  adjudicated. 

Where  wrongs  are  done  to  individuals  by 
those  who  are  the  servants  of  tbe  government, 
those  injured  are  not  remediless,  as  such  per 
sons  may  be  sued  as  may  be  other  citizens  for 
the  torts  which  they  commit.  There  may  be 
■■ases  also  where  it. would  be  entirely  just  'that 
I  remedy  should  be  extended  by  Ihe  public  to 
in  individual  for  tbe  injury  he  had  sustained 
ly  the  negligence  of  a  public  servant,  but  casea 
.>r  this  character  the  Legislature  yet  reservab 
(or  it -■-' '--"— 
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Rldiard  O.  HICEMAN,  Btate  Treasurer. 

(....Mont....) 
An  ■.ppropriatlon  !■  "made  br  law '' 


ih  plalnl: 


1  ofHcer  1 


It  of  c- 


le  sbuU  receive,  and  do  lejrliiliitii 
priatton  to  neccmuT  In  tha'.  case  to  authorize 
pajmeot;. 

(February  IB,  1890J 

APPLICATION  (or  a  writ  of  msndamaa  to 
compel  ihe  payment  of  moDej  allefced  to 
be  due  aod  payable  lo  relator  as  compcnsatioD 
(or  the  petformauce  of  bis  duties  aa  secrctaiy 
of  state.     Granted. 
Tbe  case  fully  appears  io  the  opinioo. 
Meuri.   HcCutcheom  A  Mclntlre,  for 

Section  4  of  article  7  of  tbe  CoostltuIioTi  is 
itself  an  appiopriation.  and  of  course  is  "one 
made  liy  law."  Tbe  approprlailoD  bavlag 
Ihererore  been  made  in  the  Constitution,  it  is 
nol  essential  that  the  Legislature  should  act  to 
give  il  validity. 

TJiomai  V.  (hcent,  4  Md.  1B9;  State  v.  Weiton. 
4Seb.  318;   StaU  v.  Eordelon,  6  La.  Ann.  68. 

Tbe  constitulioDol  provialon  relating  lo  sa] 
ariea  is  self- executing. 

Endlicb,  Interpretation  of  Statutes,  840; 
Cooley,  Const.  Lint.  p.  100. 

Where  the  salary  of  a  public  ofBcer  is  fixed 
and  tbe  times  of  payment  prescribed  by  law, 
no  special  annual  appropriation  is  necessary 
to  autborize  its  payment  out  of  the  treasury. 

ReymldB  v.  Taylor,  48  Ala.  420. 

Upon  the  presentalion  of  the  warrant  to  the 
Treasurer,  it  became  his  duty  to  pay  it  out 
of  tbe  funds  fn  bis  possession  "oot  otherwise 
appropriated." 

Comp.  Stai,  p.  B80,  §  1133. 

When  a  plain  ofiicial  duty,  requirjag  no  ex- 
ercise of  discretion,  is  lobe  performed,  and  per- 
formance is  refused,  any  person  wbo  will  sus- 
taiQ  personal  injury  by  such  refusal  may  have 
a  mandamus  therefor. 

?i«fc  V.  Outhbert,  2  Moot.  804. 

Mr.  Henri  J,  Ha«k«ll.  AUy-Qen.,  for 
respoDdent 

Blake.  Gh.  J.,  delivered  tbe  opinion  of  fie 

This  is  aa  application  to  the  court  for  a  writ 
of  mandate  lo  be  issued  to  Richard  0,  Uick- 
man,  as  the  State  Treasurer  of  tbe  State  of 
HoDlana,  commanding  him  to  pay  forthwith, 
out  of  such  moneys  as  may  be  in  the  treasury 
of  tbe  State,  and  not  otherwise  appropriated,  a 
certain  warrant  bereinafler  descnbeo.  It  ap- 
peara  from  tbe  affidavit  on  tbe  application  of 
Louis  Rot witt,  tbe  party  beneficially  interested, 
and  is  admitted  by  the  reapondent,  that  Rot- 
wilt  is  tbe  duly  elected,  qualified  and  acting 
secretary  of  atate  of  MoDlana.  That  he  en- 
tered upon  the  discbarge  of  his  duties  upon  the 
llih  day  of  November,  1889,  and  has  ever 
8L.R  A. 

See  also  24  L.  E.  A.  266. 


Nnce  tbat  date  continued  to  perform  tbe  same. 
That  upoD  tbe  lOtb  day  of  February.  1690,  he 
presented  his  ac^xiunt  in  the  sum  of  |416.S1 
against  the  Stale  for  bis  compensation  or  saiair 
as  such  secretary  of  state  for  the  quarter  ena- 
ing  on  the  81st  of  December,  188Q,  to  Edwin 
A.  Kenney,  wbo  was  then  and  is  now  tbe  duly 
elected,  qualified  and  acting  auditor  of  the 
State  of  Montana,  for  settlement,  audit  and 
allowance.  That  tbereupon  tbe  eaid  Keuoey, 
as  such  ttate  auditor,  settled,  audited  and 
allowed  said  account  for  tbe  said  sum,  and 
then  drew  his  warrant  tberefor  on  the  said 
State  Treasurer  aa  follows: 


Territorial  w 

Tbetrensure  ,   , 

four  hundred  and  sixteen  and  07-100  dollnrs, 
for  Buiarv  as  secretary  of  atate  for  quarter  end- 
ing Dec.'  BIsl.  18Sa,  out  of  any  mone.vs  in  the 
treasury  nol  otherwise  appropriated. 

1416.67-100.     E.  A.  Kennej,  State  Auditor. 

Indorsement:    Feby.  lOlli,  1890.    Presented. 

....   —   -  \A  (or  want  of  an   af '  ■^- - 

t.  O.  Hickman,  Slate  ' 


That  be  presented  the  said  warrant  to  the 
said  Hickmau,  as  such  Slate  Treasurer,  and 
demanded  payment  thereof,  and  tbat  payment 
thereof  was  refused,  and  ttie  same  is  wlioUy 
unpaid;  and  that  there  is  now  in  tbu  ima.iury 
of  the  State,  and  in  tbe  possession  of  tbe  said 
BIckman,  sa  such  State  Treasurer,  tbe  sum  of 
$40,000.  The  alternative  writ  was  issued,  and 
on  tbe  return  thereof  said  Hickman  made  the 
following  answer,  to  wit:  "  Tbat  no  provisioii 
baa  l)een  made  by  law  for  tbe  payment  of  this 
or  any  other  warrant  Issued  to  the  stale  officers 
of  Montana  for  their  services,  rendered  as  such 
officers."  Tbe  relator  then  demurred  to  ihia 
answer  upon  tbe  ground  tbat  it  does  not  state 
facts  sufficient  to  constitute  a  defense. 

There  is  no  statute  which  makes  an  appro- 
priation or  otherwise  provides  for  tbe  pavment 
of  this  warrant,  and  the  sole  question  for  de- 
cision depends  upon  the  interpretation  of  the 
following  clauses  o(  Ibe  Constitution:  "Until 
Oilier  wise  provided  bylaw,  the  governor,  secre- 
tary of  state,  state  auditor,  treasurer,  ailorney- 
^neral  and  superintendent  of  public  inslruo- 
tiou,  shall  quarterly,  as  due,  during  their  con- 
tinuance in  office,  receive  for  tbeir  services 
compensation,  which  is  fixed  as  follows:  .  . 
secretary  of  state,  $8,000  per  annum.  .  .  . 
Tbe  compensation  enumerated  shall  be  in  full 
(or  all  services  by  snid  officers  respectively 
rendered  in  any  official  capacity  or  employ- 
ment whatever  during  Iheir  respective  terms 
of  office,  and  Ibe  salary  of  no  odlcial  shall  be 
increased  durioj;  bis  term  of  office.  No  officer 
named  in  this  section  shall  receive  for  the  per- 
formance of  anv  official  duty  <iny  fee  for  his 
own  use.    ...  "Article  7,  §  i 

"  Except  as  otherwise  provided  in  this  Con- 
etilution,  no  law  ahall  exiend  the  term  of  any 
public  otBcer,  or  increase  or  diminisb  his  salai? 
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or  emolumcut  atler  bis  eleclfoD,"  etc    Article 

C,g81. 

"  Ko  money  Bhall  bo  paid  out  of  the  treas- 
urj  except  upon  npproprlaiioEis  made  bv  law, 
and  OD  warract  drawn  b;  Ibe  proper  omcer  ia 
pursuance  Ibereof,  except  iuleresl  oa  Ibe  pub- 
Ucdebl."    Id.  g  U. 

"TbeBtBte  All dj lor  and  etate  Ireasurer  shall 

Erfann  such  duties  aa  are  prescril>ed  In  Ibis 
inKiLiuiioo  and  bj  tbe  laws  of  the  Stale." 
Arilcle  7,  g  1. 

This  court,  tn  Ibe  cases  of  Slate  t.  Ah  Jim 
(Monl.),  Jan.  4,  181H),  and  Tkompton  v.  E»n- 
My  (Mont.),  Jan.  28,  ISiW,  inquired  into 
the  eSecl  of  the  provisioos  of  the  CoDStilu- 
tion  upon  the  BtBtutes  of  the  Territory  aud 
&tat<>  and  a  repetition  of  the  citations  and 
conclusions  therein  will  be  avoided.  We  con- 
tent ourselves  with  the  observation  that  the 
foregoiniE  lantruage  of  the  Constitution  and  the 
laws  concerning  the  territorial  treaaurer  are 
applicable  to  this  proceeding.  What,  then,  are 
"  appropriations  made  by  law  ?"  A  majority 
of  the  Siales  of  the  American  Union  have  not 
adopted  Constitutions  which  specify  the  salaries 
that  should  be  paid  to  their  officers.  Numerous 
cases  can  be  found  in  their  courts  which  de- 
termine the  necessity  of  an  appropriation  by 
the  law-makiDK  department  before  the  paj- 
ment  of  money  can  be  authorized  by  the  cus- 
todian of  the  public  funds.  But  the  funda- 
meotal  law  of  this  State  conatitutea  an  exccp- 
tioD  Id  thk  important  feature,  and  tbe  decisions 
of  Eucb  courts  do  not  enlighten  us.  All  the 
adjudications  which  construe  constitutional 
phrases  sioiilar  to  those  of  JToDtaoa  (»Dcur  in 
their  declaration  of  pricclples. 

The  leading  case  is  that  of  Thomai  v.  Oieeni, 
4  Md.  189,  which  was  decided  in  ISflS  by  the 
court  of  appeals,  and  the  opinion  was  delivered 
by  the  profound  Jurist,  OhtefJu§tirt  I*  Grand, 
attcT  a  thorough  examination.  Thomas  was 
the  comptroller  of  the  State,  aud  applied  for  a 
writ  of  mandamuB  to  be  directed  loOwena,  the 
elate  treasurer,  commanding  bim  (o  pay  the 
amount  of  a  draft  drawn  m  payment  of  his 
salary.  Owens  refused  payment  on  several 
f^ounds,  including  the  following;  "That  do 
sufficient  appropriolion  has  been  made  by  law 
fliecifying  a  suqi  applicable  to  the  paymeot  of 
the  amount  claimed  by  tbe  petitioner."  Tbe 
gravity  of  Ihe  iovesticalion,  and  the  lucid  rea- 
soning of  the  court,  induce  us  to  be  liberal  in 
tbe  use  of  excerpts.  "The  inquiry,  then,  Is, 
Is  there  an  appropriation  for  tbe  period  inter- 
vening between  the  lOtb  of  Deccmher.  1851,— 
the  time  from  which  we  think  he  is  entitled  to 
pay, — and  the  1st  day  of  January,  18S2  ?  We 
are  of  opinion  the  Constitution ,  propria  vig&re, 
makes  sucb  appropriation.  Under  onr  system 
of  goveramenl,  its  powers  are  wisely  distributed 
to  different  departments.  Each  and  all  are 
■ubordinale  to  tbe  Constitution,  which  creates 
and  defines  their  limits.  Whatever  it  com- 
mauda  is  the  supreme  and  uncontrollable  law 
of  the  land.    This  is  not  denied  directly,  al- 


20th  section  of  the  3d  article  of  the  Constitu- 
tion declares,  '  No  money  shall  be  drawn  from 
ibe  treasury  oC  the  Stale  except  in  accordance 
With  an  appropriation  made  by  law,'  that  an 
Act  of  Assembly  must  precede  Uie  withdrawal; 
t  L.  R.  A. 


and  Inasmuch  as  none  such  baa  been  pasaed 
covering  the  period  antecedent  to  the  1st  of 
January,  1S53,  there  is  therefore  no  appropri- 
ation by  law  for  that  time.  To  this  reasoning 
we  cannot  yield  our  consent.  In  the  construc- 
tion of  any  instrument,  the  whole  paper  ought 
to  be  cooaidered.that  the  will  of  its  iramem  may 
be  truly  and  accurately  ascertaioed.  The  ob- 
jects contemplated,  and  the  purposes  to  be  snb- 
served,  should  be  constantly  kept  in  view,  and 
the  language  uaed  interpreted  in  reference  to 
the  maDifest  intent.  Now,  what  could  have 
been  the  purpose  of  tbe  clause  in  the  Constitu- 
tion to  which  we  ha^e  referred  ?  It  was  ob- 
viously inserted  to  prevent  the  expenditure  of 
the  people's  treasure  without  their  consent, 
either  as  expressed  by  them^lvesln  the  Organic 
Law,  or  by  tbeir  represenialives  In  constitu- 
tional Acta  of  Ic  gls'ation." 

After  citing  8tory,Const,8ded.  g  1848,  and 
I  Tuck.  Bl.  Com.,  86S,  tbe  opinion  continues: 
"  These  being  the  purposes  and  objects  of  the 
clause,  the  question  ia,  Have  the  people  given 
their  consent  to  the  payment  of  the  salary  of 
the  comptroller  ?  That  they  have  done  so  Is 
palpably  manifest.  They  have  B.nid  he  '  ahall 
receive  an  annual  salary  of  (2,500.'  They 
have  not  merely  said  he  moy  claim  such  a  sum, 
but,  emphatically,  that  he  'shall  receive'  it.  It 
is  impossible  forbumanlauguaee  to  be  less  am 
biguoua  or  more  positive.  The  people,  in  their 
Organic  Law,  which  is  paramount  to  all  other 
law,  have  not  only  given  their  consent,  but 
they  have  Imperatively  issued  their  commands, 
that  tbe  particular  officer  '  shall  receive'  iL 
Uotv  la  their  will  obeyed  if  it  be  within  the 
power  of  the  treasurer,  or  anyone  else,  to  with- 
hold it  from  caprice,  unfaithfulness  to  duty  or 
from  mistaken  judgment?  To  allow  of  such 
a  power  in  Ihal  officer  would  be  to  put  him 
above  the  Constitution,  whose  creature  he  Is. 
It  would  be  to  Invest  him  with  authority  to  an- 
nul the  sovereign  will,  in  fact,  to  atop  the 
wheels  of  government,  and  reduce  things  into 
the  wildest  confuKlon.  The  Conslitution  baa 
said  the  offlcer'shall  receive' bis  salary;  and 
this  Gat  of  tbe  supreme  will  is  not  to  be  nulli- 
fiy-A  by  the  mere  ipte  dixit  of  a  mere  miniaterial 
officer:  for  sucb.  and  none  other,  is  the  treaa- 
urer. In  nssigniug  the  powers  of  government 
(o  three  different  departments,  the  ConstJCution 
iniended  to  secure  to  each  its  independency  of 
action;  end.  the  more  certainly  and  effectually 
to  insure  tbis,  It  has  ascertained  and  appro- 
priated the  salarv  they  are  severally  to  receive, 
and  it  has  inhibited  the  Legislature  from 
dlmiQishlngiL  Were  it  not  for  such  a  pro  vision. 
the  whole  government  would  exist  onlv  by 
permission  of  the  Legisleture.  It  can  only  be 
carried  on  through  the  Instrumentality  of  in- 
divylusla,  and  their  services  can  only  be  ob- 
tained by  being  paid  for.  The  frumera  of  the 
Constitution,  and  tbe  people  who  adopted  It, 
aware  of  this,  determined  not  to  submit  the 
durability  of  tbeir  work  to  the  caprice,  pasaioQ 
or  prejudice  which  possibly  might,  at  times  of 
great  excitement,  triumphantly  rule  the  action 
of  the  Legislature,  and  therefore  wisely  did 
the  work  themselves,  by  ingrafting  in  lie  Or- 
ganic Law  a  provision  for  the  protection  of 
those  who  should  be  charged  with  its  execn- 
tion.  In  other  words,  they  made  the  appro- 
priation.     An  opposite  inierprelatioii  would 
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eonotcDance  tbU  paradox:  that  a  co-ordinate 
braocb  of  the  goTenunent  could  stop  Its  whole 
iDBchinerj,  by  refusing  to  paj  the  BBlariea  of 
tiioec  upon  wbom  is  devolved  the  diBcliHrge  of 
tbe  duties  of  the  other  bntuches;  and  this,  too, 
when  Ihe  Oonslitiition  express);  declares  that 
UteM  officers  'aball  receive'  their  sBlaries,  and 
Uiatlhej  'shall  not  be  dimiaiebedl'  '  It  would 
be  givinf;  to  Ihe  Legislature  a  practical  and 
real  ommpoteDce  iritb  the  same  hrcalh  which 

Erofevees  to  restrict  llieir  powers  within  narrow 
mits.  It  is  pra^ribioc  limilB,  and  declaring 
that  those  limits  ma;  be  passed  at  pleasure. 
Marliury  v.  MadUon,  5  U,  8.  1  Cranch,  178  [2 
L.  ed.  73].  Now,  ll  Is  presumect  it  would  not 
be  contended  hj  anyone,  however  hazardous, 
that  if  tbe  L^islature  were  to  pass  an  Act 
dimlnisbing  the  salary  of  ihe  governor,  or  of 
any  other  officer  wtaoae  salary  is  Sxed  by  the 
Constitution,  that  such  an  exercise  of  power 
would  be  rightful  and  constitutional.  Ii  it  be 
not  competent  to  the  Legislature  to  take  away 
a  part,  by  what  process  of  reasoning  can  it  be 
maintained  that  they  can  takeaway  Ine  wholeT 
And  yet  this  is  the  eitenl  to  which  the  argu 
meot  addressed  to  us  goes.  It  seems  to  us  to 
be  but  necessary  to  state  the  proposition  to  cause 
its  instantaneous  rejection.  We  bold,  for  tbe 
reasons  we  have  assigned,  thepeople  have  given 
tfaeir  consent  to  the  payment  of  the  salaries 
fixed  in  the  Constitution,  by  declaring  the 
•mount  'Bbedr  be  'received'  5y  the  particular 
officer;  and  that  this  is  an  appropriation  by 
Uw, — by  the  supreme  law  of  the  State." 

Tht  case  of  Thomai  v,  Ovx-m.  $vpra.  Is  com- 
menied  on  in  Greenv.  Pvmell,  12  Md.  883,  and 
tbe  court  said:  "  There,  tbe  petition  asked  for 
a  mandamus  tequirinK  the  treaBurer  of  tbe 
State  to  pay  the  comptroller,  upon  his  warrant, 
tbe  amount  of  his  salarv,  which  is  reflated 
by  tba  Constitalion,  and,  of  course,  duly  ap- 
ptoprjated  by  law." 

Id  aiaU  T.  WeiUm,  A  Neb.  216,  the  "case 
laisea  tbe  question  of  the  authority  of  the  state 
auditor  to  draw  warrants  upon  the  state  treas- 
Dier  for  the  payment  of  the  salaries  of  ihe  slate 
ofiicen  when  no  appropriation  therefor  has 
been  made  by  the  Legislature."  The  Conatl- 
totion  of  that  State  provides  that  "  no  money 
shall  be  drawn  from  the  treasury  except  in 
pursuance  of  a  specific  appropriation  made  by 
law."  If  this  clause,  says  (JAi^yujfiM  Lake, 
"had  limited  the  approprialioo  which  ll  re- 
quinfl  to  an  Act  of  tbe  Lfgislatuie,  there  might 
M  some  force  in  the  objection  urged.  But  it 
only  requires  a  specific  appropriation  'made  by 
law;'  and  we  are  clearly  of  (be  opinion  that 
Ibia  may  be  accomplished  ]ust  as  effectually 
by  tbe  Constitution  as  by  legislative  enact- 
ment." The  court  further  says:  "  In  the  case 
of  Reunoldt  v.  Taplor.  48  Ala.  420,  It  was  held 
that  if  tbe  salary  of  a  public  officer  Is  fixed, 
and  tbe  times  of  pay  meat  prescribed,  by  law,  no 
tpecial  annual  appropriation  Is  necessary  to 
authorize  the  auditor  to  draw  his  warrant  for 
HapaymeDl.  Butibecase  otThima*^.  Oioena, 
4  Md.  180,  teems  to  be  more  directly  In  point. 
It  waa  there  held  that  when  the  Constitution 
declared  the  amount  to  be  paid  an  officer,  that 
It  was  an  appropriation  made  by  law,  and  m> 
le^slative  Act  wss  necessary," 

In  SlaU  T.  Weiton,  S  Neb.  10.  the  court  ex- 
plains the  deci^n  In  Statt  w.  Wtitcn,  ttipra, 
flL-KA. 


and  aaaerta  that  "it  reaches  only  those  offlreri 
who  bold  by  virtue  of  the  Cotisliiuiion  Itself, 
and  not  to  those  who  hold  their  offices  at  Ihe 
will  of  the  Le!;is1ature;",and  the  "  appropria- 
tfon  made  by  law  .  .  .  may  be  done  either  liy 
direction  of  tbe  Constitution  Itself— that  btlng 
Ihe  supreme  law  in  the  Slate — or  by  the  Legis- 

We  do  not  know  of  any  rule  to  the  contrary 
wbere  the  same  con  si  i  tut  ion  al  provisions  exist 
which  are  embodied  in  the  supreme  Inwof  this 
Stale.  An  illuslralion  of  the  principles  which 
are  applied  where  salariesof  the  officers  are  not 
prcKciihed  by  the  Constitution,  and  the  case  of 
Tlioma*  V.  Oweni,  tuvra,  is  not  followed,  luar 
befoundIn^j(e7-»  V.  EnglU'i.  9Cai.  848.  This 
was  an  application  for  a  writ  of  mandamus  to 
compel  Ihe  state  treasurer  lo  pay  certain  war- 
rimta  drawn  by  Ihe  comptroller  on  account  o( 
tbe  salary  of  a  district  judge.  The  Constitu- 
tion provided  that  the  Judges  of  the  district 
court  shall  severally,  at  slated  times  dining 
their  continuation  m  office,  receive  for  their 
services  a  corapcn!^atioa,  to  be  paid  out  of  th» 
treasury,  which  shall  not  be  Increased  or  di- 
minished during  the  term  for  which  they  shall 
have  been  elected.    Article  6,  g  IS. 

Another  clause  Is  tbe  following:  "No  money 
shall  be  drawn  from  the  treasury  but  in  conse- 

§uence  of  appropriallons  madeoy  law."  At- 
cle  4,  g  Za 

It  was  correctly  held  by  the  court  that  it  was 
necessary  for  the  Legislature  10  define  the 
amount  of  tbe  salary,  and  mnke  an  appropria- 
tion for  the  payment  thereof,  before  this  rem> 
edv  could  be  enforced.  This  view  of  the  Con- 
Bliiutlon  of  a  State  ha*  been  adopted  by  tbe 
Supreme  Court  of  the  United  States,  In  con- 
struing the  clause  of  the  Federal  Constitution 
which  declares  that  no  Slate  shall  pass  any 
"law  Impairing  the  obligation  of  contracts. 

Mr.  Juttiee  Swayne,  in  Miuutippi  A  M.  B. 
Co.  V.  VeClvrf,  77D.  8. 10  Wall.  S15  [IB  L.  ed. 
98S],  asserts  that  "the  Constitution  of  a  State 
is  undoubtedly  a  law,  within  the  meaning  of 
ibis  prohibition." 

In  WhiU  V.  Sort,  80  U.  8.  18  Wall.  «68  [W 
L.  ed.  687],  tbe  court  holds  "that  a  Slate  can 
Im™ir  the  obllijalion  of  a 


In  the  eye  o; 

are  sululanllallv  tbe  same  thing."  uunn  r. 
Barry,  B3  U.  8.  15  Wall.  828  [31  L.  ed.  ai5|: 
Coneord  v.  FOrUmmttk  ^o.  Bank,  62  U.  B.  630 
[23  L.  ed.  6801;  ^«v>  OrUani  Gai  Go.  v.  Louit- 
lana  Light  Co.  116  U.  S.  872  [29  L.  ed.  Ki], 
We  cannot  add  anything  to  toe  discussion  of 
this  rital  proposltioii.  'The  doctrines  which 
were  announced  In  Tliomat  v,  Oiteni,  lupra, 
have  iieen  accepted  for  years  without  a  quea- 
lion,  and  have  remained  inficxible  under  evenr 
test.  The  framera  of  the  Constitution  of  this 
State  numbered  upon  their  roll  most  eminent 
jurists  and  lawyers.  They  studied  with  wis- 
dom and  ability  the  charters  which  tbe  people 
bad  granted  to  the  Blates  of  the  Union.  In  their 
efloris  to  obtain  tbe  beat  articles  from  ali 
They  knew  Ihe  prtccdenls  which  have  been 
enumerated,  and  tbe  canons  of  interpretation 
which  had  been  formulated  by  the  courts,  and 
deliberately  created  tbe  sections  of  the  Constl> 
tution  which  fix  the  salaries  of  many  state  offi- 
cer*.   Id  tbeiractlon  upon  this  subject  they  did 
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nUT, 


not  iiicorporale  Ibe  provisloDs  wfaicb  are  fre- 
quenily  in  force  in  tbe  inBtruinenls  of  this 
■olemn  character,  and  did  not  permit  the  Leg- 
islature to  have  this  .great  power.  In  order 
that  there  should  be  no  erroneous  construction 
of  the  clauses  under  eiaminatioD,  the  folloniog 
section  wat  Adopted:  "TheproTisioDSof  thia 
Conslilution  are  maodatorj  mad  prohibitoir, 
unless  liy  eipresa  words  they  are  declared  10  be 
olherwise."    Article  8,  §  29. 

Whea,  therefore,  it  ia  plaialf  declared  that 
the  secretar;  of  atale,  or  an  j  other  officer,  ahRtl 


receive  a  certain  sum  as  compensation  for  bia 
services,  an  appropriatioQ  is  "madB  by  law,*' 
aod  the  proper  officer  is  empowered  lodraw  hia 
warrant  on  (he  8lat«  Treasurer  in  pursuanoa 
thereof;  and  the  respondent  Is  required  to  pay 
tbe  above-de9cril)ed  warrant  to  tbe  relator. 

The  demurrer(tbe  respondent  abiding  by  bia 
answer  and  return)  is  sustained,  and  if  if  uitre- 
fore  ortUred  thai  a  peremptory  writ  of  matidaU 
be  ieeved  forthwith  according  to  the  prayer  i^Ott 
ap^eation  herein. 

Harwood  end  De  Witt,  JJ.,  concur. 
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WUliam  A.  MILLER,  Eir.,  etc.,  Appt.. 

Isabelle  SHIELDa 

(....lad....  J 

TIm  dAfboae  «rlalii«  nDder  I  BltO.  Rev. 

Aut.  ISBl.  which  malua  contracts  of  ■urecyshlp 
-exceptions  to  tbe  general  power  conferred  b; 
(MIS  upon  married  women  to  enter  ioto  oon- 
tractB,  must  be  aOrniatlTelr  proved  wben  Jntar- 
poied  to  a  suit  upon  ■  promiSBOry  note  which 
bcai*  on  Its  (bob  no  evidence  of  coverture  or 


iuretrshlp  and  do  attempt  li  made  to  neoattiv 
the  existence  of  tboas  facta  tn  the  complaint. 
rMayaMSOO.) 

APPEAL  I^  plaiDtiff  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  defendant  in  on  action  brought  to  re- 
cover tbe  amount  alleged  to  be  due  upon  • 
promissory  note.  Beeerted. 
The  facia  are  f  ullv  staled  in  the  opinion. 
Mttert.  Applawitlte  ft  Appl«wUt*  for 
appellant. 

Mr.  B.  H.  Bnrrell  for  appellee. 


JiOTK.— iforrted  V 


1  incapable  to  contriud  at 


Wbere  no  question  of  fraud  or  estoppel  bas  In- 
tervened, any  oootracC  of  suretyaliip,  whatever  Its 
form,  entered  Into  by  a  married  woman  Eince  the 
Actof  IBHl.  ti,  under  the  provisions  of  thlsscctlun. 
wholly  void.  Allen  v.  Davis,  iOI  Ind.  IBT:  Warey 
V.  Forst,  103  lod.  HB;  Brown  v.  WUl.  ]  West  Kep. 
lao,  108  Ind.  71;  Engler  v.  Acfecr,  S  Weirt.  Rep.  B73, 
lOa  Ind.  aa  MoLead  v.  illQa  L.  Ins.  Co.  S  West. 
Itop.  033. 107  InO.  3M:  Bennett  v.  Mattingly,  T  West. 
Sep.  912. 110  Ind.  197:  Crooks  r.  Kenoett,  10  West. 
Rep.SSII.IU  Tad.  317;  Bartholomew  v.  Plergon,  U 
West.  Rep.  SU.  113  Ind.  430;  State  v.  Kennett.  13 
West.  Rep.  SIB.  lU  Ind.  160:  EUli  v.  Baker,  UB  Ind. 

ao  where  a  married  womao  Kuarantces  tbe  pay- 
ment of  a  promL'sory  note  by  written  Ind oisemeot. 
It  Is  a  contract  of  sureCyshlp.  and  is  Tiild  under  this 
KCtlon.    Klion  V.  Whlleli'.  lao  Ind.  Bal. 

A  married  woman  Is  Incapable  lo  bind  lumelf 
by  recoHnlmnoe  of  replevin  trail,  and  may  be  dls- 
uharged  fromsucb  contract  on  motion  In  tbe  court 
where  Judgment  was  rendered.  Eberwlne  v.  State, 
70  Ind.  ZB8. 

by  wV<  of  her  Mparat<  raCole  lo  leevrt 
Iter  ftii*and'i  dttit  la  uoid. 

A  mortgaKe  eieouted  by  a  married  woman  upoo 
ber  leiiarate  teal  estate  to  secure  ber  husband's 
debt  to  void.  Brown  v.  Will,  1  West.  Rep.  130, 103 
Ind.  n\  Allen  v.  Davis.  SB  Ind.  ns.  101  Ind.  187: 
Cupp  V.  Campbell.  1  WeatL  Rep.  Effi,  109  Ind.  21% 
l^n^ler  v.  Acker,  B  West,  Rep.  BTB,  IW  Ind,  ££S. 

SiDoe  theStatute  of  ie«l  went  Into  elTect  a  married 
woman  (annot  execute  a  mortsage  blodlog  ber 
real  estate  to  secure  Iter  huslwDd'e  debt.  Alien  v. 
Davis,  101  Ind.  168,  M  Ind.  217;  Dodue  v.  Kinzy,  101 
tnd.  10»:  Leverlnr  v.  Bhockey,  100  Ind.  EBO. 

Such  a  mortcace  Riven  to  eeoure  a  debt  an  which 
the  buaband  «m  liable  as  surety  only  is  Invalid  al- 
tbouf^  exeonted  at  a  time  when  married  women 
I' iild  have  iDoumtiered  tbeir  property  for  the  debt 
a  tbird  person.  Brldgea  v.  Btalce,  t  West,  Hep. 
t-B,  iniDd.  88a 

Wbsse  the  manttd  woman's  husband  Joined  her 
BUR.  A. 


In  such  a  mortgage  before  the  Btstate  of  IBBl  and 
while  the  prior  Statute  was  In  force,  it  was  valid  and 
binding.  Frazer  v.  CliCTord,  M  Ind.  IST;  Hatbea  v. 
Shank,  B4  Ind.  SOS;  Foet  v.  Losey,  B  West.  Bep.  BIO, 
111  Ind.  Tt;  Gantner  v.  Que,  10  W«at.  Bep.  800,  111 


for  bar  hustiand  or  for  any  other  person.   CroolM 
T.  Kennett,  10  West.  Kep.  ioi.  Ill  Ind.  Ml. 
Sua  to  /oreelom  toVe'i  mortgooe. 

In  a  suit  to  eotorce  such  a  mortgage  It  should  be 
alleged  that  the  debt  was  contracted  by  her  and 
that  It  Inured  to  her  beuefltor  that  of  tier  estate. 
Jouchert  v.  Johnson.  S  Weat.  Rep.  880.  108  Ind.  480. 

Tbe  loan  must  be  nude  by  ber  tor  tier  heneOtor 
that  of  her  property;  a  mere  temporary  teoelvlnff 
the  money,  or  a  recital  In  the  mortgage  that  she 
Is  principal  and  her  husband  surety,  is  not  aulScient. 
Orr  V.  White,  t  West.  Rep;  488.  lOB  Ind.  UL 

A  contract  executed  by  a  married  woman  is  one 
of  suretyship  to  the  extent  that  the  oonsldeiatloa 
was  received  by  any  other  penon  Uian  herself. 
Togel  V.  Leichner.  10£  lad.  IK. 

Tbe  lest  nf  whether  she  was  a  principal  or  a  surety 
la  determined  by  the  inquiry  whether  or  not  she 
waa  to  receive  the  consideration  for  her  own  bene. 
fltorfor  Ihatof  hereatate.  tt  does  not  depukd  on 
the  form  of  tbe  oontiact.    IMd. 

One  who  takes  such  a  mortgage  with  knowledge 
that  ber  title  Is  fraudulent  as  to  her  husband's  cred- 
Iton  Is  eatopped  In  a  suit  by  her  to  oanoel  the 
mortgage,  to  prove  the  fraud  for  any  purpoae. 
Warey  v.  Forst,  102  Ind.  XX. 

One  who  knowa  that  a  debt  is  that  of  the  hoa- 
band,  and  that  the  pro|>erty  tielongs  to  the  wife,  ii 
chargeable  with  knowledge  of  tbe  capacity  in 
which  she  oon-trada.  Keller  v.  Orr,  1  West  Rep. 
TOT,  109  Ind.  til. 

Oocertwe  a  peraonol  d^enML 

Coverture,  like  Infancy,  Is  a  personal  defenaa 
which  Uiirn  iiartlea  cannot  make  for  ttaeir  own 
beoeflr.  .Jttna  Ins.  Oo.  t.  Baker,  Tl  Ind.  tOb  1  WalW 


leea 
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Barkalilre.  Ch.  J.,  delivered  the  opinion  of 
tbe  cxniit: 

This  actloD  ia  bottomed  on  &  promisBory  oote 
esecDied  bj  the  sppellee  to  the  appellant's  tes- 
tator. The  appellee  anavrered  Id  three  para- 
graphs: flrst,  tiie  general  denial;  second,  want 
of  coDsideratioQ;  third,  coverture  and  suretv- 
■bfp^ 

Tbe  appellant  replied  in  general  denial. 

The  catise  was  submittM  ro  the  court  for 
trial,  and  after  theevidence  had  been  concluded 
a  finding  noi  relumed  in  favor  of  theappellee. 
Tbe  appellant  filed  a  motion  for  new  trial, 
which  was  overruled  bj  the  court  and  an  ex- 
ception saved  and  Judgment  rendered  for  tbe 
appellee.  Tbe  record  preaenta  but  one  quea- 
tinn  for  our  consideration:  Is  the  finding  of  the 
court  BUHlained  by  sufficient  evidence?  Not- 
withstanding the  well-catablixbed  rule  of  tbis 
court  that  it  will  not  disturb  the  judginent  of 
a  trial  court  becaoae  the  evidence  which  sup- 
ports it  Is  weak  and  unsatisfactory,  we  are 
compelled  to  reverse  the  judgment  here  in- 
volved for  tie  reason  that  there  was  a  failure 
of  proof  as  to  one  vital  fact. 

In  Indians,  since  tbe  vear  1881,  tbe  disabili- 
ties which  the  common  law  imposed  upon  mar- 
ried women  as  to  the  making  of  contracts  with 
certain  limitations  have  been  removed.  Bev. 
Stat.  1881,  g^  5,  U5i!t»eq. 


Aa  this  court  has  rrequentlf  annoaDced,  abil- 
ity, and  not  disability,  is  tbe  rule  as  to  the  ca- 
pacity of  married  women  to  enter  Into  contracts. 
Voatlv.  Leickner,  103  Ind,  65, 

In  this  case  it  is  said:  "By  tbe  more  com- 
prehensive enactment  of  1881,  above  referred 
to.  tbe  Legislature  abrogated  all  leral  disabili- 
ties of  married  women,  except  such  as  are  es- 
preasty  saved  in  tbe  Act" 

In  fow  V.  Prather,  103  Ind.  101,  1  West. 
Rep.  367.  itissnidf  "Tbe  three  most  notable 
respects  in  which  the  disability  of  coverture 
was  felt  at  common  law  were  in  the  inability  o( 
the  wife  to  sue,  in  ber  inability  to  enter  into  a 
contract  and  in  her  inability  to  control  her  own 
property.  Tbeae  separate  disabilities  have  all 
been  in  general  terms  removed.  .  .  .  The  dis- 
abilities upon  these  and  other  subjects  which 
still  remain  are  special  and  ezcepllonal,  and  no 
longer  conatilutea  part  of  a  category  o(  general 
disabilities." 

In  ArniOd  v.  BagUman.  103  Ind.  B13, 1  West 
Rep.  482,  it  Is  said:  "The  question  here  is  as  lo 
the  aufflciency  of  the  (acts  pleaded  to  avoid  the 
disability  of  coverture.  We  have  decided  that 
in  cases  of  married  women  ability  ia  now  the 
rule  and  disability  the  exception. 

This  is  the  only  reaaonablB  interpretation  of 


AltliouBb  a  wife  ma;  plead  her 
detenae  under  the  Statute  ot  ISai,  ret  ber  coverture 
Is  nut  a  legal  dinibllit;.  except  In  oertaln  special 
cases  (Bennett  v.  HatMnglr.  7  West.  Bep.  S12.  110 
Ind.  IV7):  It  la  a  pergonal  defense  and  cannot  be 
pleaded  byatWnlpartyforhJsowQbenent.  Ibid.: 
Boas  V.  Pratber,  1  West-  Rep.  XI.  103  lad.  IBL 

If  a  married  wohibd  dies  inteatate  leaving'  chll- 
dien.  tit^y  may  defeat  a  morLgBKe  executed  Xtj  ber 
upon  ber  sepante  estate  to  Becnre  her  husband'a 
debt,  by  pleading  coverture  of  tbelrmolber,  being 
prlvica  botb  In  blood  aud  In  estate;  but  ber  bus- 
band  cannot  avail  bimself  of  tbe  plea  altboug-h  be 
Joined  wltb  ber  In  tbe  mOTigi^e.  Ellis  v.  Baker. 
U«Ind.t<n. 

Code  I  Clis,  umsemwL 

Section  61111  o*  the  Code  was  enacted  for  ■  mai- 
rted  woman's  protection  alone,  and  cannot  be  In- 
voked by  ■  purchaser  to  defeat  a  mortgage  eie- 
cuted  to  blm  by  a  husband  and  wife  as  tenants  by 
entireties  to  secure  tbe  husband's  debts.  Dodge  v. 
KlDxy,  101  Ind.  102.  distinguished  In  Bennett  v. 
Uattingly.  T  West.  Rep.  B12, 110  Ind.  197. 

1o  bring  a  mortgage  executed  by  husband  and 
wife,  upon  laud  beld  by  entireties,  to  secure  a  loan 
made  upon  tbeir  Joint  application,  within  the  pro- 
hibition of  this  section.  It  must  affirmatively  appear 
that  the  money  received  did  not  inure  to  tbo  bene- 
fit of  the  wife,  or  to  the  benefit  of  the  ]olnt  estate. 
BecurityCo.  V.  Arbuckle.  IlBInd.  N.  See  Vogel  v. 
Lelcbner,  102  led.  6S:  Cupp  v.  Campl)ell,  1  West. 
Bep.  SG6, 108  Ind.  ^13;  Ward  v.  Berkshire  L.  Ins.  Co. 
«  West.  Bep.  DM,  lOe  Ind.  301. 

Wbere  a  bustmnd's  note  was  accepted  for  the 
purcbaae  money  of  laod  oooveyed  to  husband  and 
wife  by  entireties,  the  debt  Is  bis.  not  hers,  and  a 
mortgage  by  both,  made  to  secure  tbe  debt,  ia  void 
as  against  the  wife.    Jackson  v.  Smith.  ISO  Ind.  GiD. 

Where  a  wife  Joins  with  ber  husband  In  a  mort^ 
(■Ke  of  his  real  estate.  It  Is  not,  as  to  ber  Inchoate 
tnterest,  a  contract  of  suretyship  within  tbe  mean- 
Ins  of  this  section  of  the  Code.  Cupp  v.  Campbell, 
1  We«.  Bap.  aO,  1(6  Ind.  216:  DodKe  v.  Kinzy,  101 
Ind.  lOa;  Orave  v.  Bunoh.  B8  Ind.  i;  Leaiy  v.  Sbaf- 
Ac,  n  Ind.  W7. 
«L,  R- A. 


A  married  woman  may  be  estopped  by  ber  alDrm- 
atlve  representations,  yet  she  cannot  by  her  own 
act  or  ropreeeatatloDS  remove  her  legal  Incapacity 
to  malie  a  contract  which  coverture  alone  dlsgual- 
IQes  her  from  making  except  In  a  prtooribeil  way. 
Carpenter  v.  Orpenter.  IS  Ind.  142;  Levering  v. 
Bhuckey.  100  Ind.  SS8:  Bank  of  America  v.  Banks. 
lOin.  9.»0  (SSL.ed.SaO);  Sims  v.  Bverbardt,  102  U. 
8.  300  (BS  L.  ed.  ST);  Keen  v.  Colomao,  88  Pa.  2W; 
Klein  V.  Caldwell,  B1  Pa.  HO;  Uorrlson  v.  WUaon,  18 
CW.  4W;  Todd  v.  Pittsburgh.  Ft.  W.  ete.  B.  Co,  1« 
Oblo  St.  51*;  Bobler  v.  Weybum,  »  Ind.  143;  Cupp 
V.  Campbell,  1  Weet.  Rep.  2U.  IDS  Ind.  ZO. 

But  where  a  wife  traosters  ber  separate  real  estate 
to  ber  husband  by  conveyance  Importlog  a  money 
cooaldenitlon.  to  enable  him  to  mortgage  It  as  hli 
property  to  secure  a  loan  for  bla  beuellt,  she  Is  es- 
topped ifs  against  tbe  mortgagee,  who  Is  not  shown 
to  have  had  knowledge  tbac  the  conveyanoe  was  a 
mere  contrivance  lo  evade  the  statute,  from  aasert- 
Ing  that  tbe  transfer  was  not  bona  fide.  Lonit  v. 
Cro8»on,119Ind.3. 

So  BhelB  estopped,  where  she  makeea  representa- 
tion  by  affidavit  that  the  loan  is  for  ber  own  uss 
sod  beoeQI.  1o  denytbe  truth  of  such  representa- 
tion. Ward  V.  BorkshIre  L.  Ins.  Co.  B  West.  Bep. 
588.  lOe  Ind.  80L 

Where  such  a  mortgage  is  foreclosed  in  a  pn>- 
oeodingto  which  she  Is  a  party,  and  tbe  land  Is  or- 
dered sold,  sbe  can  Dot  afterwsrils  In  a  collateral 
proceeding  queatinu  the  consideration  upon  which 
tbe  mortffase  rested.  Wataon  v.  Camper.  119  Ind. 
SO.  See  Carrico  v.  Tarwater,  1  West.  Hep.  lU.  103 
Ind.  86;  Elwood  V.  Beymer,  100  Ind.  IM:  Sanders  v. 
Doughis. «  Ind;  S22;  McCaffrey  v,  Cacrtgan.  M  Ind, 
ITE;  IJalcB  v.  Spooner,  46  Ind.  480;  State  v.  Uanly,  IG 
Ind.  B;  Perkins  v.  Bragg.  20  Ind.  KH:  HcHahan  v. 
Newcomer.  82  Ind.  £63:  Spencer  v.  UcGooagle,  S 
West  Bep.  OSB.  lOT  Ind.  410. 

As  to  estoppel  of  married  woman,  see  note  to 
Hpeter  v.  Opfer  (Mich.)  3  U  B.  A.  HT;  TerkM  V. 
Badley  (Bak.)  I  L.  iL  A.  SA3. 
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legnl  dlmbilttlra  of  married  women  to  nuke 
coDlrecie  are  beieby  aboltsbed,  except  as  heref □ 
otberwi«e  provided.  This  confers  a  general 
power  lo  make  executory  contraclH  except  aucb 
as  are  probiblt«d  by  tbe  Statute.  Tbere  Ih  do 
provision  probiblling  married  women  from 
purcbaainx  wearing  apparel  and  executing 
notes  for  its  value.  It  la  true  tbat  In  section 
OlIT  it  is  provided  that  she  may  make  con- 
tracts conceTDJng  her  separate  personal  prop 
erij,  but  ihia  la  merely  permissive  and  cumula 
tlve,  and  is  not  a  limitation  upon  tbe  jjeneral 
power  conferred  by  the  section  quoted.  It 
would  be  a  great  siretch  to  affirm  tbat  in  bay- 
ing peiBonal  property  she  wss  not  contracling 
coucerning  it,  and  if  the  provision  found  In  sec- 
tion 6117  stood  alone  it  would  be  quile  doubtful 
whether  a  married  woman's  coutract  for  the 
purchsse  of  wearing  apparel  for  herself  were 
not  validi  but  the  proviaiona  of  section  611S 
make  it  very  clear  that  such  coniracls  are  valid 
and  enforclble.  Our  conclusion  is  that  a  mar- 
ried woman  may  purchase  wearing  apparel  for 
herself,  and  that  notes  executed  by  her  for  the 
price  wliich  she  agreed  lo  pay  for  it  are  valid 
and  may  he  enforced."  See  Barnett  v.  Barth- 
barger.  106  Ind.  «0,  8  West.  Rep.  750. 

Ki  ifefMid  V.  jElna  L.  Ini.  Co.  107  Ind.  804. 
6  West.  Rep.  638,  the  court  said:  "  The  notes 
and  mortgages  were  ioinCIv  executed  by  tbe  ap- 
pellant on  the  18th  dBv  of  Kovember,  1B83,  at 
which  lime  the  Act  of  April  18, 1S81,  concern- 
ing hiiabnnd  end  wife,  which  took  effect  on 
September  19,  1861,  was  a  part  of  the  law  of 
this  State." 

Section  9115  o(  said  Statute  is  then  set  out, 
and  tbe  court  goes  on  to  say:  "  In  AnuM  v. 
Bngleman.  103  Ind.  G12,  1  West.  Rep.  48'j, 
after  quoting  section  5110  as  above,  the  court 
Baid:  '  This  confers  a  general  power  lo  make 
exeuuiorv  contracts,  except  such  as  are  prohib- 
ited bv  Ibe  Statute.'  ...  In  §  5117,  Rev.  Stat. 
1881,  It  is  provided  that  a  married  woman 
'  shall  not  enter  into  any  executory  contract  lo 
sell  or  noavey  or  mortgage  her  real  estate,  nor 
shall  she  convey  or  mortgage  tbe  same  unless 
her  huaband  loin  in  ancb  contract,  conveyance 
ormurtgaae.'  Section  5119,  Rev.  StaL  1881, 
reads  as  follows:  'A  married  woman  shall  not 
enter  into  any  contract  of  auretyahip.  whether 
as  indorser,  guarantor  or  in  any  oilier  manner, 
■nd  Buch  contract  as  lo  her  shall  be  void.'" 
See  Lane  y.  ScMtmmfr.  lUInd.  396 (bottom  of 
page  801),  13  West.  Rep.  632. 

In  Pheipt  T.  Smith,  116  Ind,  887  (at  bottom 
of  page402),iaWest.  Rep.824,itissaid:  "The 
decis>on  in  Phippi  v.  Sedgmtk,  95  U.  8.  8  [24 
L.  ed.  591],  if  conceded  to  be  otherwise  relevant, 
is  not  in  point  because  the  i»urt  placed  Ita  judg- 
ment upon  the  disability  created  by  coverture, 
•aylng  that  'such  s  proposition  would  be  a 
very  unjust  one  to  the  wife  still  under  the  do- 
minion, control  and  personal  influence  of  ber 
husband.'  Manifestly  this  rule  cannot  apply 
tn  jurisdIctionR  where  a  married  woman  pos- 
sesses nearly  all  the  rights  of  a/wn«  tok.  and 
where  ability  is  the  rule  and  disability  the  ex- 
ception." 

In  the  quotation  which  we  have  made  from 
Arnold  V.  Bngkinan,  tupra,  said  section  5118 
is  set  out,  and  we  need  not  copy  It  again.  The 
exception  lnvolvi:d  Id  iheoase  now  under  con- 
sideraUon  la  found  la  aeclion  5110,  which  sec- 
8L.R.A. 


tloD  appears  Id  the  quotatloD  from  MeLead  t, 
jStiia  L.  Iru.  Co.,  tupra,  aod  need  not  be  again 
quoted. 

It  Is  i  ., 
alike  to  civil  ai 
that  when  an  exception  or  proviso  is  embodied 
in  the  enacting  clause  of  a  statute  or  contract, 
it  must  be  negatived  in  the  complaint  or  indict- 
ment, but  If  it  is  found  In  a  aubaequent  distinct 
clause  or  section  of  the  statute  or  covcnsnt,  as 
Is  the  case  widi  the  Statute  before  ua,  then 
there  need  be  no  negation.  Qould,  PI.  pp. 
6!4,  615;  Stephen,  PI.  (Heard)  pp.  448,  444. 

In  Com.  V.  Jennings,  ISl  Mass.  47,  Gray, 
Ch.  J.,  speaking  for  tbe  court,  said:  "On  tha 
other  hand,  it  appears  to  us  lo  be  established 
by  a  great  preponderance  of  authority  that 
when  an  exception  is  not  staled  in  the  enacting 
clause  otherwise  than  by  merely  referring  to 
other  proviaiona  of  the  Statute,  It  need  not  ho 
neiratived  unless  necesaary  lo  a  complete  def  ■ 
niiion  of  tbe  offense." 

In  Ha>  t  V.  Cleit,  3  Johns.  48,  tbe  court  said; 
"The  action  below  was  brought  for  a  penalty 
Incurred  under  the  6tb  section  of  the  Act  con- 
ceming  slaves  and  servants.  The  special 
causes  of  demurrer  slated  upon  the  record  are 
not  material;  but  the  defendant  relies  upon 
what  be  alleges  to  be  defects  in  substance  In 
tbe  declaration,  viz. :  that  tbe  p|]iintiff  does  not 
negative  tbe  excepted  cases  in  the  section,  and 
that  he  does  not  aver  that  the  defendant  was 
master  oF  the  slave  or  acted  with  his  privity. 
It  is  a  sufficient  answer  to  the  flrst  objection 
that  the  exception  forms  nu  part  of  the  plain* 
tiff's  title  or  n^hl  of  action,  but  is  merely  mat- 
ter of  excuse  for  the  defendant.  The  except- 
ed cases  are  not  Incorporated  Into  the  bodj' 
and  substance  of  tbe  enacting  clause,  but  ara 
given  as  exceptions,  and  the  instaDCC!)  are  not 
specified  in  that,  but  in  tbe  subsequent  sec- 
tions." See  Com.  t.  TuUle.  13  Cuah.  603; 
Com.  V.  Bill.  5  Qratt.  883:  acaie  v.  MiUtr,  2i 
Conn.  533;  United  SUiU»  v.  Cook,  81  U.  8.  17 
Wall.  168  [21  L.  ed.  6381;  State  v.  Abbea.  2» 
Vt.  60;  FUming  v.  PeopU,  37  N.  T.  829;  Barnt 
V.  White.  81  n!  T.  533. 

Out  own  caaes  are  to  the  same  effect.  Ru»- 
mil  V.  State,  50  Ind.  174;  StaU  v.  Maddex.  74 
Ind.  lOS;  MergsniMm'T.  SUUe,  107  Ind.  667,  ft 
WesL  Rep.  861. 

The  action  In  this  case  was  upon  a  promia- 


tmder  coverture,  but  bad  this  fact  appeared 
therein  we  Ihink  It  would  have  been  good  in 
tbe  absence  of  en  allegation  In  negation  of  sec- 
tion 5119,  nipra.  We  think  so  In  view  of  tha 
ruleBasuppoited  fay  the  autboriliea  cited  above. 
The  precise  question  hu  never  been  before  Ihia 

It  was  beld  In  the  case  of  Voffel  t.  LeiiA- 

Tier,  tupra,  that  where  the  huBl>and  and  wife 
jointly  executed  a  promisBoiy  note  and  a. 
mortgage  upon  tbe  separate  real  estate  of  the 
wife  tbe  burden  of  proof  was  on  the  plaintiff 
seeking  to  foreclose  the  mortgage  lo  show  that 
she  was  liable. 

Tbe  foregoing  case  waa  followed  in  the  cas» 
of  Oupp  T.  CampbeU,  103  Ind.  218,  1  West 
Rep.  265. 

In  that  class  of  casesthe  presumption  which 
naturally  arises  because  of  the  peculiar  KlatktA 
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that  ezbta  between  husband  and  wife  la  that  he 
fa  the  pHncipal  debtor  anit  «be  but  bli  surety, 
and  hence  it  was  well  ruled  in  those  cases  Ibit 
th0  obligstion  could  not  be  mforced  Hgainst 
her  nor  s^nst  her  proi>erty  specifically 
pledj^  for  its  payment,  it  not  appearinj; 
afflrmatlvely  that  she  was  a  principal  dehtor. 
But  when  a  married  woman,  as  abe  baa  full 
power  to  do  under  the  Married  Womau's  Act, 
executes  her  individual  note  wticreby  she 
promises  to  pay  a  (dven  sum  of  money,  the 
question  is  very  different.  Ko  preBUmption 
such  as  tfaal  announc^  in  tbe  cases  above  can 

Erevall.  To  bald  that  wbcii  a  married  woman 
as  executed  her  individual  promissory  note 
she  is  presumed  to  Bland  as  surely  for  her  hus- 
band or  some  otber  person  until  ilie  contrsry 
is  made  lo  appear  would  be  to  carry  the  doc- 
trine of  presumptions  beyond  tbe  border  line- 
It  is  quite  dimcuU  to  imagine  tbe  relaiion  of 
principal  and  surely  wlibout  a  principal,  and 
equally  so  to  And  a  substantial  reason  on  which 
to  rest  tbe  preaumplion  that  whenever  a  mar- 
ried woman  execu  lea  ber  individual  promissory 
note  she  occupies  the  position  of  a  surety  for 
her  husband  or  some  otber  person.  It  is  true 
that  it  ma^  be  ihowu  that  the  iodividual  nole 
of  a  married  woman  was  given  solely  for  the 
benefit  of  the  huibaDd  or  someone  else,  but 
when  this  faclalmed  by  herlt  must  be  made  to 
appear  afflnnatively.  Tbe  following  casce  we 
thlDk  support  our  conclusion: 

Arnold  v.  Sngleman,  tupra,  was  an  action 
on  a  promisHoT?  note  executed  by  a  married 
woman  alone  and  included  anaccountfor  mer- 
chandise sold  and  delivered  lo  her.  And  at  this 
point  we  feet  that  It  is  not  improper  to  quote 
for  the  second  time  a  small  portion  of  what 
waa  said  by  the  court  in  that  case:  "It  would 
be  a  great  stretch  to  afflnn  (hat  in  buying  per- 
sonalproperty  «he  was  not  con  tract  iug  concern- 
ing it."  But  it  would  not  be  more  so  than  to 
presume  when  a  married  woman  executes  ber 
separate  promissory  note,  reciliog  that  for 
value  received  she  promises  to  pay  ao  many 
dollan,  that  the  conaideralion  has  moved  to 
someone  else,  and  thai  she  has  received  no 
benefit  therefrom. 

lu  MeLeadT.  .^!tn<t  L.  Ini. Co. ,  lOT  Ind.  8041, 
S  West.  Rep.  S3S,  the  court  said:  "Except  as 
prohibited  b  these  two  sections  6117  and  S11&, 
...  a  married  woman  had  and  has  the  same 
poKer  to  make  eiecutorr  contracts,  and  was 
and  is  as  much  bouQd  thereby,  as  if  sbe  had 
been  or  waa  unmarried  at  the  time  of  tbelr  exe- 
cution. It  the  appellee's  complaint  in  the  esse 
in  hand  bad  ahonn  ihat  the  appellant  Molinda 
was  the  surety  of  her  co-appellant  In  the  noiea 
in  suit,  or  that  tbe  mortgaged  real  estate  was 
her  separate  efltale,  it  would  bave  been  neces- 
Bry,  perhaps,  to  have  alleged  tbe  further  fact, 
in  order  to  slate  a  cause  of  action  agaiost  ber, 
that  sbe  bad  received  either  in  person  or  in 
benefit  to  ber  estate  the  consideralion  of  auch 
notes  and  mortgnge,  or  some  part  thereof.  .  .  , 
But  as  DO  such  showing  was  made  in  tbe  com- 
plaint, it  WBEsufflcienlto  withstand  appellant's 
afaignments  of  errors,  and  would  have  l>een 
good,  we  think,  even  upon  demurrers  for  the 
uleged  want  of  facta." 


sufSdency  of  tbe  complaint  upon  demurrer  up- 
on the  ground  that  it  showed  Mrs.  Diogman  to 

executed  Ihe  notps  and  mortgage,  and  did  not. 
aver  a  slate  of  facta  creating  a  Jiability  on  her 
part  not inlth standing  the  disabilities  impoaeit 
by  her  coverture.  This  would  at  one  time 
have  been  a  vulid  objeciion  lo  the  complaint, 
bat  tbe  law  in  that  respect  has  been  materially 
changed  by  tbe  Bcvised  Statutes  of  1881. 
Coverture  la  no  longer  a  disability  in  Ihia  State, 
except  in  some  special  cases,  and  hence  upon 
tbe  lucts  averred  no  di liability  on  the  part  Mrs, 
Dingman  could  bave  been  fairly  presumed. 
The  complaint  was  consequently  aufScient 
upon  demurrer." 

In  view  of  tbene  authorities  no  such  pre- 
sumption can  arise  aa  that  contended  for  by 
the  appellee.  But  EUioa  v.  Gregory.  115  Ind. 
B8,  14  West.  Hep.  830,  is  still  a  much  alrongcr 
case  against  the  said  contention.  There  a 
marriciJ  woman  was  sued  for  medical  services 
rendered  to  ber  at  ber  special  instance  and  re- 
[lueat  and  upon  her  express  promise  to  pay  for 
the  same.  She  answered  coverture,  averring 
in  addition  that  tbe  debt  was  her  husband's 
for  the  reason  that  she  could  not  enter  into  « 
binding  contract  for  such  services.  The  au- 
awer  waa  demurred  to,  the  cause  of  demurrer 
Iwing  want  of  facta,  which  was  overruled. 
This  court  reversed  tbe  ruling  of  the  trial  court 
and  said:  "It  was  an  answer  In  confession 
and  in  avoidance.  It  impliedly  admitted  tbe^ 
rendition  of  tbe  services  sued  for  and  Mrs. 
Qregory's  promise  lo  pay  for  tbe  same  and  then 
set  up  her  coverture  aa  a  protection  sgaioat  her 
liability  to  pay  for  such  services.  These  made 
the  pleading  a  formal  as  well  as  a  substaniial 
answer  of  coverture  to  the  aclion.  This,  un- 
der existing  statules  and  our  decisions  upon 
them,  waa  not  a  good  defense  to  tbe  com- 
plaint." Section  6116,  tupra,  ii  then  quoted, 
and  the  court  goes  on  to  aay:  "In  tbe  con- 
ElructiOD  of  this  section  we  nave  held  that  a 
married  woman's  ability  to  contract  ia  now  tbe 
rule  and  that  her  disability  to  do  so  constitutes 
the  exception.  .  .  .  The  answer  under  consid- 
eration did  not  base  Mrs.  Oregory^s  defense 
upon  sny  of  the  eiceptional  disabilities  still 
imposed  on  married  women;  on  the  contrary. 
the  allegations  of  tbe  complaint,  which  were 
impliedly  admitted  by  tbe  answer,  made  acase 
aflirmatively  in  wbiiui  coverture  waa  no  disa- 
bility. 

That  case  aeems  to  cover  tbe  case  al  bar. 
Here  tbe  eravamen  of  tbe  action,  as  we  bave  al- 
ready said,  ts  a  promissory  note,  and  at  tbl» 
point  we  desire  to  set  the  note  out. 
1000. 

Brownstown,  January  20,  1688. 

One  vear  after  date  I  promise  to  pay  to  tbe 
order  of  Henry  O.  Smith  five  hundred  dollars 
for  value  received,  without  sny  relief  what- 
ever from  valuation  or  appratsement  laws, with 
eight  per  cent  iotciest  from  date  until  paid  and 
attorney's  feei.  Isabelle  Shields. 

In  ihe  case  at  bar,  aa  In  tbe  case  last  cited, 
tbe  promise  is  tbe  express  snd  Individual  prom- 
ise of  a  married  woman  and  diffen  only  in  tbe 
fact  that  in  tbe  former  case  the  promise  rested 
in  parol  while  in  tbe  present  caae  It  is  in  writ 
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In  tile  former  esse  thr  character  of  llie  con- 
•ideratioD  upon  which  the  promise  rested  is 
atatc-d.  as  was  necessary  because  of  the  tool 
thsl  tbe  promise  reBt^d  in  parol,  but  !d  the  case 
al  bar  the  action  is  bottomed  upon  a  written 
obligaiioD  which  implies  a  conBideration. 

Who  is  presumed  to  bave  received  tbe  cod- 
sidcratioD?  Necessaiilj  the  part;  or  parties 
who  executed  the  instrument.  The  question  of 
consideration  cationljbeof  consequence  to  the 
parties  to  tbe  obligation.  Whether  others  were 
or  were  not  benefited  because  of  the  givin^c  of  the 
obli^tion  is  wholly  unimportant  tiecause  io  no 
evcDt  can  it  be  enforced  against  them.  But 
tbe  obligation  here  sued  upon  upon  its  face  ex- 
pressly states  tbai  tbe  note  was  given  for  value 
received.  Valuereceivedby  whom!  The  note 
itself  states:  "I  promise  to  pay,"  etc.,  "for 
value  received," — value  received  by  tbe  prom- 
isor. But  suppose  in  the  last  cited  esse  the  an- 
swer had  been  good  and  at  the  point  where  it 
fsiled  the  proof  bad  failed,  the  result  must 
necesaariiy  have  been  the  same.  Why  the 
same?  Because  in  an  action  upon  the  separate 
and  express  promise  of  a  msrried  woman  where 
a  valuable  consideration  appears,  tbe  burden  is 
upon  her  to  show  that  she  is  not  liable.  And 
we  think  it  can  make  no  difference  whether 
the  conaiderstlon  is  affirmatively  shown  or 
Arises  by  implication.  But  the  principle  here 
involved  has  been  further  settled  by  this  court 
Against  the  contention  of  tbe  appellee. 


by  enlireliea  certain  real  cat  ate; 
i  their  joint  notes  and  a  moilgage 
upon  the  said  real  estate  to  secure  the  same. 
The  application  for  the  loso  for  which  the  notes 
and  mortgage  were  eieculed  was  eseouted  by 
them  jointly.  The  mortgagee  drew  his  check 
for  the  money  loaned  to  them  jointly,  but  de- 
livered it  to  Matthew  Arbuckle,  the  huatiand, 
and  he  drew  the  money.  The  special  finding 
of  the  court  failed  to  show  for  what  purpose 
the  money  was  borrowed,  or  how  used.  The 
court  said:  "The  mortgaged  estate  being  tbe 
joint  property  of  bolb,  and  the  loan  having 
been  made  on  the  joint  application  of  both 
morigagors,  the  burden  is  upon  tlieni  to  make 
It  appear  that  the  consideralioD  of  the  notes 
was  not  obtained  and  used  for  the  benefit  of 
tbe  joint  estate.  This  Is  not  the  caseof  a  mar- 
ried woman  mortgaging  her  separate  estate  to 


secure  a  debt  which  appears  to  b«  the  obliga* 
tioQ  of  herself  and  anotber.  This  is  the  ca.se 
of  the  owners  of  a  joint  estate  wbo  joined  in  a 
mortgage  tbereon  to  secure  tbe  apparent  obli- 
gation of  both  and  it  must  affirmatively  appear 
that  the  debt  was  not  for  their  joint  benellt." 

The  reasoning  in  that  case  meets  the  ques- 
tion before  us.  This  is  not  the  case  of  a  mar- 
ried women  mortgaging  her  separate  estate  to 
secure  the  apparent  debt  of  herself  and  an- 
other, but  it  is  ber  separate  obligation  that  she 
is  sued  upon  and  apparently  her  own  debt,  and 
hence  the  burden  is  on  her  to  show  that  her 
husband  and  not  herself  received  thecnnsidern- 
llon  for  the  note.  See  Jenru  y.  Burt,  131  Ind. 
275. 

And  we  may  add  further  that  we  have  found 
no  case  where  a  married  woman  has  been  sued 
on  ber  Individual  promise  in  which  she  has 
been  discharged  on  tbe  ground  of  coverture  and 
suretyship,  except  where  it  has  appeared  upon 
the  te.oe  of  the  obligation  Uiat  she  occupied  the 
relation  of  a  surety  or  guarantor,  or  where  the 
tact  baa  been   established  by  affirmative  evi- 

The  appellee's  husband  testified  as  a  witness 
in  her  behalf  to  a  conversation  which  be  bad 
with  the  executor  and  tn  tbe  payment  of  in- 
terest due  on  the  note;  but  there  is  nothing  io 
his  evidence  to  ahow  to  whom  the  considerv 
tion  for  the  note  moved.  In  fact  Ihe  transac- 
tion with  tbe  executor  after  the  testator's 
death,  or  what  may  have  been  said  by  him, 
could  not  have  been  considered  by  the  court  as 
tending  to  throw  light  upon  the  original  trans- 
action. The  executor  was  called  as  a  witnen 
by  the  appellee,  but  be  made  no  statement  ma- 
terial to  the  question  in  issue.  The  appellee  was 
called  as  a  witnesf  In  her  own  behalf,  but  tes- 
tified to  nothing  material  to  tbe  issue.  The 
note  sued  on  was  secureii  by  a  mortgage  on  the 
separate  real  estate  of  the  wife.  It  is  true  it 
was  executed  jointly  by  tbe  appellee  and  ber 
bustiand,  but  this  could  not  be  otherwise,  for 
she  could  not  mortgage  her  estate  to  secure  any 
debt  which  she  might  contract  except  her  htia- 
band  joined  In  tbe  mortgage. 

For  the  error  in  overruling  the  motion  for  ft 
new  trial  the  judgment  must  be  reversed. 

Judgment  rm«ned,  with  eottt. 

Mitdiell,  J.,  concurs  In  the  conclusion 
reached,  but  not  witli  all  of  the  reasoning 
found  in  the  opinion. 
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STANDARD  OIL  CO.,  Plf.  in  Err., 
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*A  written  contract  ereatln  „ 
dal  agency  lur  one  year,  and  flxtng  tbe 
■trenCs  oompeosatton  for  servlcee,  wharfaga. 
storage  and  paring  for  the  guods  sold  at  a 
grots  sum  per  month,  having  1>een  renewed  ei- 
preasl?  for  Ihe  next  rear,  and  (he  ageanj  hAvtnK 
In  fact  oondniied  for  aeveral  succealva  yean 
afterwards,  both  parties  in  all  thetr  dsallntt  con- 
•Head  note  by  Bi.xcs:i:.xr,  Ch.  J. 

6  L.  R  A. 


forming  to  tba  t«mu  of  the  original  contraot. 

there  was  a  laolt  renewal  of  tbe  same  from  re«r 
to  rear,  and  the  piinotpal  oould  not,  br  nntio* 
given  pending  tbe  last  rear's  servloes,  t«rmlaat« 
the  contraot  before  the  expiration  of  tbat  roar, 
so  as  to  deprive  Itae  agent  of  his  8t<Dulatc4 
montilr  compensation  for  the  unBiplred  portion 
of  the  rear.  Though  the  mere  power  of  invoca- 
tion existed,  the  rlRht  to  revoke  did  not  exist, 
neither  psrty  having  retired  from  orceaaed  to 
do  tniaineas.  and  the  allpgnd  reason  tor  the  revo- 
cation twlng  onlr  thai  l^e  ptioe  ofgoodi  dealt  bs 
bad  become  and  might  ponit>Ir  rsouin  low. 


(Maroh  81,  IWU 
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ERROR  to  the  City  Courl  of  Savannah  to  re- 
view a  judgment  in  favor  of  plaintiffs  in  an 
actioD  brutteht  to  recover  compensation  alleged 
to  be  due  plaintiffs  for  personal  aervices  per- 
formed by  them  under  a,  contract.  AJprmed, 
The  case  aufflclently  appeare  in  the  opinion. 
Meitrt.  Denmark,  Ada^a  ft  Adamafor 
plaintiff  in 


Bleeklev,  Cft.  J.,  delivered  the  oidolon  of 
tfae  court: 

There  waa  no  dispute  or  controversy  as  to 
the  tacts.  Their  le^  signiflcance — nothing 
else — wa«  for  determination;  tbe  parties  hav- 
ing agreed  tbat  the  only  qiieaiion  should  be 
whether  the  contract  could  be  terminated  be- 
fore October  1  b;  the  notice  of  December  15, 
1886.  The  presiding  judge  decided  this  ques- 
tion  in  tbe  negative,  and  directed  a  verdict  ac- 
cordingly. The  notice  referred  to,  dated  De- 
cember 15,  1886,  was  in  these  terms:  "Owing 
to  the  present  low  prices  of  oil.  and  tbe  possi- 
bility of  a  continuance  of  the  same,  we  cannot, 
after  December  81,  1886,  continue  to  allow 
yon  (75  per  month  rebate,  aa  berelofore.  We 
solicit  a  continuance  of  your  orders,  and  will 


The  GODttact  t>etween  the  parties,  as  orig- 
inally made,  was  in  writing.  It  bore  the  dale 
October  1,  1880.  The  obliRntions  which  it  im- 
poeed  on  the  agents  (Gilbert  &  Co.)  were  these: 

(1)  To  sell  coal  oil  for  their  principals  at  such 
prices  as  tbe  latter  might  lis  from  lime  lo  lime; 

(2)  to  handle  no  other  oil  forthe  period  of  one 
year  from  tbe  dale  of  the  contract;  (B)  lo  re- 
ceive the  oil  at  their  wharf,  and  store  it  In  Ibeir 
warehouse,  without  charge  for  wharfage  or 
■torage;  (1)  lo  pay  on  the  lOlh  of  each  monib 
for  all  oil  sold  during  the  previous  month. 
The  obligations  ImpoKd  upon  the  principals 
were,  (1)  to  pay  to  tbe  agents  $75  per  month  for 
one  year  from  tbe  date  of  the  -contract;  (2)  to  j 
keeplhem  supplied  withmercbanlablcoilat  all 
•easona  of  the  year;  <S)  to  deliver  tbe  oil  at  tbeir 
wbarf  or  warehouse;  (4}  to  pay  tbem  one  dol- 
lar per  barrel  on  the  excess,  if  any,  over  900 
barrels  sold  by  tbem  during  the  year  for  which 
the  agreement  was  made.  Within  a  month  or 
two  after  the  year  expired  the  contract  waa  re- 
newed, as  tbe  result  of  written  correspondence, 
for  a  second  year,  terminating  October  1. 1882. 
No  subsequent  negotiations  took  place,  hut  the 
parties  conrinued  to  deal  in  harmony  with  tbe 
terms  of  tbe  written  contract  through  all  aub- 
sequenl  years,  up  lo  December  16,  1886,  when 
tbe  notice  above  recited  was  given.  After- 
wards, and  until  October  of  thefollowingyear, 
their  dealings  went  on,  but  the  oil  sent  during 
that  period  waa  furnished  and  received  with- 
out prejudice  to  tbe  claim  of  either  party. 
The  credit  of  (75  per  month  in  tbe  oil  account, 
as  kept  by  tbe  principals,  ceased  with  Decem- 
ber. 1886,  and  from  that  time  forward  the 
credits  entered  as  rebates  amounted  in  the  ag- 
gregate to  only  fl8.84.  In  other  words,  com- 
pensatioD  for  nine  months,  which,  according 
to  the  written  contract,  would  be  (676.  was 
reduced  to  (18.84  To  which  of  these  sums 
were  the  agents  entitled  f 

According  to  it*  letter,  the  notice  did  not 
eUR  A. 


seek  to  terminate  tbe  contract  In  any  respect 
except  as  to  tbe  amount  of  cumpensatlon.  It 
merelv  warned  tbe  agents  that  the  principals 
would  not  pay  as  they  had  done  theretofore, 
but  would  substitute  the  ordinary  rebates  al- 
lowed the  trade-  It  did  not  propose  to  dis- 
charge tbe  agents  froraany  of  their  obligations, 
which,  as  we  have  seen,  were  not  to  handle  any 
other  oil,  to  receive  and  store  without  charge, 
and  to  pay  unconditionally  on  the  lOtb  of  each 
month  for  all  oil  sold  during  the  previous 
month.  It  admits  of  no  doubt  that  the  notice 
thus  construed  would  not  he  effective  for  any 
purpose.  But  construing  it,  aa  both  partiea 
probably  did,  lo  be  an  effort  to  terminate  the 
agency  altogether,  and  release  both  parties 
from  any  and  all  obligation  as  to  future  deal- 
ings after  January  1,  1887,  tbequestionis.  Was 
there  a  legal  right  so  to  doT  We  think  not 
It  is  clear  tbat  during  the  first  or  second  year 
Iwth  parties  were  bound,  not  from  month  to 
moiiih  only,  but  tbrougboat  the  year,  as  there 
was  an  express  undertaking  on  tbe  part  of  tbe 
Oil  Company  lo  keep  the  agents  supplied  with 
oil  stall  seasons  of  tbe  year,  and  to  pay  tbem 
(7Sper  month  for  one  ^ear.  The  case  does 
nut  fall  within  tbe  principle  of  such  cases  as 
Bvrton  v.  Great  Northern  R.  Co.,  0  Kich.  607; 
modti  V.  Foncood,  L.  R.  1  App.  Cas.  856,  and 
Orr  V.  Ward.  73  III.  818,— in  which  it  was  ruled 
that  It  waa  not  obligatory  on  tbe  employer 
to  furnish  business  lo  the  agent  or  employ^ 
throughout  the  whole  period  embraced  in  tbe 
contract,  tbe  reason  of  such  ruling  being  that 
the  employer  had  not  stipulated  so  to  do. 
Here,  on  the  contrary,  tbe  stipulation  was  no 
less  express  en  t>eha]f  of  one  parly  than  of  tbe 
other.  If  aucb  a  notice  as  we  are  considering 
would  not  have  dissolved  the  engagement  pend- 
ing the  first  or  second  year  of  the  service,  it 
could  not  have  tbat  effect  pending  the  seventh 
year,  unless,  by  reason  of  not  having  been  ex- 
pressly renewed  or  continued  after  the  second 
year,  it  ceased  to  be  a  contract  for  a  whole 
year,  and  became  indefinite  as  to  time,  or  a 
contract  at  will  only.  Tested  by  the  law  of 
ordinnry  hiring,  or  of  master  and  servant, 
there  can  be  no  don  bt  lb  at  services  rendered 
without  a  new  agreement,  after  the  contract 
term  has  expired,  are  to  be  compensated  at  tbe 
same  rale,  and  to  that  extent  the  prior  contract 
is  renewed  or  continued  In  force.  N.  H.  Iron 
Factory  Co.  v.  RicharOton.  B  N.  H.  264;  W(U- 
iaee  v.  Piosd.  20  Pa.  184;  Jtanck  v.  Albnght, 
38  Pa.  aa?;  Nicholton  v.  Patchin,  S  Cal.  474; 
Vail  V.  Jeriey  Little  FaOt  Iffg.  Go.  82  Barb. 
564;  Weitt  v.  MilwiiikM  County  Supri.  51 
Wis.  564. 

And,  where  tbe  term  of  employment  does 
not  exceed  one  year,  the  autboritiea  seem  to  us 
decisive  that  the  prior  contract  is  renewed  or 
continued  for  an  equivalent  time,  as  well  as  at 
an  equal  rate.  "Where  the  hiring  launder  a 
special  agreement,  Uie  terms  of  that  agreement 
must,  of  course,  be  observed.  If  there  be  nu 
special  agreement,  but  the  hiring  is  a  general 
one,  without  mention  of  time,  it  is  considered 
to  be  for  a  year  certain.  If  tbe  servant  con 
tinue  In  employment  beyond  that  year,  a  con- 
tract for  a  second  year  fs  implied,  and  so  on." 
Smith,  Merc.  Law,  266;  Pomeroy*B  Smith, 
Here.  Law,  g  508. 

"Where  a  person  has  been  employed  by  an- 
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other  for  a  certain  definite  term  atflzed  wa^t, 
If  tbe  services  are  coulinued  after  tbe  expica- 
tion  of  the  lemi  In  Ibe  aame  husioess,  It  ii  pre- 
sumed that  the  conlinued  re rvicea  are  rendered 
upon  the  same  terms;  but  this  is  a  mere  pre- 
Bumptiou,  which  may  be  overcome  by  proof 
of  B  new  contract,  or  of  factB  and  clrcumBtaa- 
ces  that  Bbow  that  the  paniea  In  fact  under- 
stood that  tbe  terms  of  tbe  old  contract  were 
not  to  apply  to  the  coutiniied  aervicea." 
Wood,  Maat.  and  Scrv,  §  86, 

"A  person  who  bas  been  prevlouslj  em- 
ployed by  the  month,  year  or  other  fixed  inter- 
val, and  who  is  penniiled  to  continue  in  Ibe 


the  absence  of  anything  to  show  _  _ ._ 

teniion.  be  presumed  to  be  employed  until  the 
close  of  the  current  interval,  and  upon  the  same 
terms."    Mechem,  Ag.  S  213. 

"Tacit  relocBtioa  is  a  doctrioe  borrowed 
from  tbe  Boman  law.  It  is  a  presumed  reno- 
vation of  the  contract  from  the  period  at  which 
the  former  eiptred,  and  is  held  lo  arise  from 
Implied  consent  of  parties,  In  ccniiequence  of 
their  not  having  signified  Iheir  intention  that 
Ibe  agreement  should  terminate  nt  the  period 
Stipulated.  .  .  .  Though  the  original  contract 
may  bave  beeu  for  a  longer  period  than  one 
year,  the  renewed  agreement  can  never  be  for 
more  than  one  year,  because  no  vertwl  con- 
Iraci  of  )ocailon  can  extend  longer."  Fraser, 
Hast,  and  gprv.  K. 

This  ]ast  is  a  Scotch  authority,  but  on  this 
question  the  law  of  Scotland  seems  to  coincide 
with  our  own,  and  with  tbe  law  of  Louisiana. 
Bee  Alia  V.  Moriarty,  36  La.  Ann.  480;  Lalande 
V.  Aldrich  (La.)  6  South.  Rep.  28;  Tallon  v, 
Ora-nd  Portage  Copper  Min.  Co.  05  Mich,  147; 
Biiui  V,  ffayn*  County  Poor  Superiatrndenlg. 
08  Mich.  503;  McOutlough  Iron  Co.  v.  Carpen- 
tm-,  87  Md.  BM,  10  Uent.  Rep.   118;  TatUrton 


SOU. 

In  the  argument  notice  was  taken  of  the  dif- 
ference between  Ibe  English  and  the  American 
rule  ax  to  presuming  that  an  indefinite  hiring 
Is  for  a  whole  year.  It  was  said  that  in  the 
former  country  this  presumption  holds,  but  in 
the  latter  it  does  not.  Wood,  Mast  and  Seiv. 
6186. 

We  think,  however,  this  presumption  bas 
nothing  to  do  with  the  matter;  for  whether  the 


first  hiring  has  Its  duration  fixed  by  express  or 
implied  contract,  if  it  be  fixed  in  either  way, 
tbe  term  (if  not  longer  than  one  year)  admii», 
of  duplication  by  tacit  as  well  ai  express  agree- 
ment. When  we  have  a  definite  term  of  serv- 
ice, no  matter  bow  we  get  it,  subsequent  serr* 
ice  of  tbe  same  kind,  where  no  new  contract 
is  made  and  nothing  appears  to  indicate  ft. 
change  of  inientioD.  may  be  referred  to  tbs 
previous  undei standing,  and  to  a  tacit  renewal 
of  the  engagement. 

Thus  far  we  have  dealt  with  the  question 
without  any  s|Kclal  reference  lo  tbe  law  of 
agency,  as  distinguished  from  that  of  master 
and  servant  generally.  Thiswaaacommerdal 
agency,  comprehending  not  only  personal  serv- 
ices, buttbe  useofa  wharf  for  landlogtheoil, 
and  of  a  warehouse  for  storing  it,  and  attended 
with  a  guaranty  of  the  procmdi  of  all  sale*, 
tbe  agents  being  obliged  to  pay  within  ten 
days  tor  tbe  oil  sold  In  eacb  month.  Thv- 
agents,  if  not  dd  credere  agents  technically, 
were  upon  the  same  footing  as  such;  they  hatl 
to  pay  for  alt  the  goods  they  sold.  No  doutit 
the  power  of  revoking  the  agency  pending  ft 
current  year's  bttsinesa  exiated,  buttbe  right  to- 
revolve  It  without  sufficient  cause  did  not  exist, 
and  a  wrongful  revocation  leaves  the  principal 
liable  to  make  reparation  to  the  agent.  Mechem^ 
As.  §§  209,  614.  620.  621;  Code,  §  2183. 

Here  no  cause  whs  assigned  but  tbe  low  prictt- 
of  oil,  and  the  prospect  of  Its  conlinuanoa. 
Neither  of  the  parties  had  retired,  or  so  far  M- 
appears  wished  to  withdraw  from  businew; 
and,  according  to  the  evidence,  fifteen  days* 
notice  would  tie  loo  short  atime  within  whicb 
to  make  arrangements  wltb  other  dealers  tor 
oil.  To  do  that  would  require  several  months. 
We  csn  see  nothing  whatever  in  the  record  to 
juHtlfy  a  revocation  of  the  agency  bv  such  ft 
notice  as  was  given,  and  we  agree  witn  the  prtt- 
siding  judge  In  tbe  opiolon  tiiat  ths  Oil  Com> 
pnuy  bad  no  legal  right  to  tenninate  the  con- 
tract before  October],  1807,  wilHout  mutual 
consent.  The-engagement  was  one  from  year 
to  year,  and  not  merely  at  the  wilt  of  either 
party.  There  waa  no  contention  that  tb«- 
amount  claimed  by  the  defendants  In  excess  of 
tbe  plHintifTs  demand  was  morelban  they  ought 
to  recover  upon  their  plea  of  set-off.  If  they 
were  entitled  to  recoverat  all;  and,  the  verdict 
being  for  that  amount,  it  was  correct,  and  tli* 
court  did  not  err  in  refusing  a  new  tnaL 

Judgment  nfflrrmd. 


TENNESSEE  SUPREME  COURT. 
Sam  CARSON,  dppt.. 
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(endant,  who,  wltb  actual  knawIeOce  of  the  pn^ 
oeedJngs,  falls  to  make  a  defense. 
'•  Anaxampttonlftwof  one  8t»t«hMa» 
efleot  In  an  action  brought  in  another  Blate. 
(April  17, 1890.) 

A  PFBAL  by  plaintiff  from  a  judgment  of  tb« 


exemption  law  in  favor  of  the  prlnolpel  de- 1  ^  Circuit  Court  for  Shelby  County  in  fftTor 

Mois.— OamliAmenl;  •toCulM  no  eitrat«rrilor<aI  [  SCI;  Kewell  v.  Hajden,  a  Iowa,  Itt;  BelCBoatelii  v. 
'  tfeeU  Ckve.  8  Iowa.  I8T:  Baltimore  AO.B.  Co.  V.  Hay. » 

A  oouTt  will  not  give  etteot  to  tlie  BxemptioD   Obto  at.  MT;  Uorsan  v.  Neville,  n  Fa.  K  Tboinp- 
Laws  of  another  State.    BoyklD  v.  Bdwarda,  a  Ala. '  boo,  Homsateads  and  BxMBMlona,  IJUl 
b  L.  R.  A. 


See  also  8  L.  It.  ; 


321. 


laao. 
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«(  defenilaDt  In  an  action  brought  to  recover 

■wageB  alleged  to  be  due.    Affirmed. 

,    The  cau  mfflcientl?  appeara  in  the  opinfoD. 

Jttfrt.  WmtBOD  ft  Hiraob  for  appellaoL 

Met»rt.  Poaton  ft  Poaton,  for  appellee: 

The  CompnDj  was  aubjecl  to  Karat&bineiit, 
•ad  the  iodgmetit  la  valid  and  binding  upon  it 
«nd  Ite  empfoji,  the  KarniBlied  debtor. 

National  Bank  v.  Huntington.  129  Mass.  444: 
Moowv  T.  Union  Pac.  R.  Co.  60  Iowa,  84tl,  8 
Am.  &  Zng.  R  R,  Caa.  181;  Eieltdburffer  v. 
Pitttburg.a.  dtSt.L.B.  Co.  (Ohio)  9  Am.  & 
£iiK.  R  R.  Caa.  158;  Burlinglon  A  M.  B.  B. 
Co.  V.  Tliomjfon,  81  Kan.  IbO,  16  Am.  Sc  Eog. 
B.  R.  Cas-  «0;  Fitiiian.  t.  Nhvi  Tork  d  E.  R. 
Co.  81  Pa.  Ill;  Pmn»}iltania  B.  Co.  v. 
Fwpif.  SI  Ohio  St.  637;  Barr  t.  King,  96 
Fa.  4Sdi  ThoTnpson,  Homesteads  and  Ex- 
-emptions,  g  21;  Frermao,  ICxeciiliooH,  g  209; 
Uoranetz,  Priv.  Corp.  §  961 ;  Libbey  v.  Uodgdon, 
«  N.  H.  396;  JViuiJy  v.  Von  Oppen.  L.  R.  7  Q. 
B.  293;  City  F.  In*.  Co.  t.  Carrugi.  41  Qa.  670; 
fi(.  Low*  P.  In*.  Co.  V.  Cohen,  0  Mo.  441 :  fl«n- 
nibal  itBt.  J.  R.  Co.  V.  Draw,  102  III.  2S0. 

A  garnishee  is  not  a  party  (o  an  aclion  in  the 
sense  Ibat  be  ie  required  to  make  deCen&e  aa  be- 
tween the  plalDliS  and  derendant. 

Moore  r.  Chicago,  B  I.  £  P.  B.  Go.  48  Iowa, 
885;  WaUert  t.  Wa*hingtoK  In*.  Co.  1  Iowa, 
411. 

The  Company  wat  not  bound  to  plead  in  the 
Alabama  court  that  sucb  wagea  were  exempt. 

TTie  law  U  otherwise. 

Waiter*  y.  Waihington  In*.  Co.  nipra; 
Thompson,  Homeateads  and  Eiemptiona.  ^  33. 

Exemption  Laws  have  no  extra  lei  rllorial 
«flect. 

BvHingtoa  A  M.  B  R.  Co.  t.  Thompson,  31 
Kan.  180,  16  Am.  &  Eng  R.  R.  Caa.  4HU; 
Se^entUin  v.  Cave,  3  Iowa,  287;  Moore  t.  Chi- 
oago.  B.  J.  tt  P.  B.  Co.  43  Iowa,  88fi;  Baltimore 
a  0.  a.  Co.  v.  May,  2S  Ohio  Bt.  825,  847; 
Morgan  t.  Seville,  74  Pa.  63;  Loek  v.  Johnien, 
S6  He.  464;  Chicago  A  A.  A  Co.  "  '  ' 
84  m.  875. 

The  garnishee  Is  not  compelled  to  claim  the 
exemption,  as  it  Is  a  personal  privilege  to  be 
-claimed  by  the  employ^  or  not,  as  be  chooses, 
and  the  garnistiee  cannot,  in  moat  caaea,  know 
whether  be  desires  to  claim  it  or  not. 

Thompson,  Homesteads  and    Exempli 
«28. 

A  lamlshee  cannot  Insist  on  matter  by  plea 
wbicn  would  be  good  only  in  abatement  of  the 
«ttachmenL  That  must  come  from  the  ~'~ 
fendaut.  . 

Cheatham  r.'t -otter.  Peck (Tenn.)  198. 

Caldwell,  /.,  delivered  the  opinion  of  the 
-court: 

This  Is  BO  action  of  debt,  tried  below  and 
tiere  on  an  agreed  state  of  facts.  The  plaiotiO, 
Ham  Carson,  was  In  the  service  of  tbe  defend- 
snt,  the  Uempfais  A  Charleston  Railroad  Com- 
pany, B*  brakeman  on  one  of  He  trains  running 

InVlaoonalD  It  baa  been  beld  tbat  It  la  tbe  dutr 
of  tbe  caruWiee  to  notUy  the  debtor  of  the  pro- 
ceedlnsa,  and  to  set  up  tbe  Oaf  ense  tbat  tha  wages 
were  exempt  from  execution  b/  the  Ihv  ot  tbe 
Slate  of  tbe  debtor's  residence  (Pleroe  v.  ChlcaKo  ft 
H.  W.  B.  Oo.  86  Wit.  ESSJ:  but  tbla  doctrine  has  been 
denied  by  the  Supreme  Oourta  of  Iowa  and  Ohio. 
^LRA. 


from  Memphis  to  Cbattaoooga,  and  back  again 
through  Mississippi  and  Alabama.  He  was  « 
citizen  o(  Tennessee,  made  his  contract  of  em- 
ployment bere,  and  usually  received  his  wagea 
at  Memphis,  though  no  place  of  payment  was 
named  In  tbe  contract.  While  so  employed  the 
plaintiff,  In  the  month  of  May,  1888,  earned 
9S0.45,  which,  by  tliecusiom  of  the  Company, 
became  due  and  payable  on  tbe  lOth  of  Juaa 
following.  On  the  28tb  of  May,  Prout,  a  cit- 
izen of  Alabama,  sued  out  an  original  attach- 
ment in  that  State  against  Carson,  on  the 
ground  of  nonresidcnce,  tocollectadebt  of  9^1 
contracted  there;  and  on  the  same  day  a  writ 
of  garnlsbmenl  Issued  on  the  atlscbmcnt 
Bsntnst  the  Memphis  &  Charleston  Rallrofd 
Company  to  reach  a  aufflciency  of  Carson's 
nagea  to  pay  his  debt  to  Prout.  Proper  pub- 
lication was  made  for  Carson,  and  by  that 
means,  or  some  other,  he  had  actual  notice  of 
tbe  pendency  of  the  attachment  and  garnlsb- 
tnent  proceedings;  but  be  failed  to  make  de- 
fense. The  (^rnisbmenl  process  was  served  on 
the  Company's  agent  at  Tiiacumbia,  and  on  the 
11th  of  June,  ooe  day  after  Carson's  wages 
became  due  and  payable,  tbe  Company  an- 
swered that  it  owed  him  $20.4S  for  wages  due 
him  as  brakeman.  Trial  was  duly  had,  and 
Judi^nient  rendered  against  tbe  garnishee  for 
llie  I2O.45.  This  Judgment  tbe  Company  paid. 
Thereafter,  on  the  28lh  of  June,  I808.  Csrson 
brought  the  present  suit  before  a  justice  of  the 
peace,  at  Memphis,  to  recover  Ibe  same  wapes 
fiom  the  Railroad  Company.  Tbe  fact  ot  the 
proceedings  in  Alabama,  and  the  payment  of 
tbe  judgment  there,  were  ioterposed  as  a  de- 
fense to  the  action.  The  justice  of  the  peace, 
and  after  him  the  judge  of  the  circuit  court. 
adlud^d  the  defease  a  good  one.  and  rendered 
judgment  for  the  defendant.     Carson  has  ap- 

It  is  agreed  tbat  the  attachment  and  garnish- 
ment proceedings  were  in  strict  conformity  to 
the  laws  of  Alabama.  From  this  concession, 
it  follows  that  tbe  enroishee  was  completely 
discharged  from  all  liability  by  payment  of  tba 
garnishment  judgment,  unless  there  be  some- 
thing in  tbe  queslion  of  exemption  to  take  ilie 
case  out  of  tbe  usual  rule,  ana  prevent  tlial  re- 
sult. It  is  earnestly  urged  by  Carson's  counsel 
that  this  is  an  exceptional  cbeo,  mnde  ao  by  Uie 
fact  that,  under  the  law  of  this  Slate  (Mill.  & 
V.  Code,  §2931).  hUwagesto  theextentof  t:30 
were  exempt  from  seizure  by  garnishment  or 
otherwise.  Tbeposition,  briefly  stated,  isihat 
it  was  the  duty  of  the  garnishee  to  claim  the 
exemption  for  Carson,  and  thereby  prevent 
judgment    again  it    it    on    the    garnish  men  t 

grocesB,  and  Ihat.  having  failed  to  do  this,  th« 
ompnny's  Indebtedness  to  him  remains  un- 
changed and  unsatisfled.  To  our  mind.  Ibis 
position  aeems  altogether  untenable,  for  more 
reasons  than  one. 

1.  There  was  no  peculiarity  about  this  in- 
debtedness to  Carson, — no  inherent  quality  or 

Moore  v.  Cblcaso,  R.  L  &  F.  B.  Co.  43  Iowa.  888; 
Conla;  v.  CbUoote,  £S  Ohio  St.  an.  See  Cblcagro  A 
A.  H.  Co.  V.  Kasland,  84  111.  3TS,  i  Cent.  L.  J.  169; 
WlnterBeld  v.  MUvaukee  ft  St.  P.  B.  Co.  tt  Wis.  StO; 
Bnook  V.  Snetier.  2S  Ohio  St.  «•;  UlMOuri  *  P.  B. 
Co.  ».  Wbipler,  iHWt,— 
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iupfradded  responaihility  todistinRuiBh  tt  from 
au;  other  debt,  eo  far  as  tlie  Compan;  was 
concerned.  It  oned  tliis  ileLit  as  it  owed  any 
otber  debt.  It  had  assumed  no  otber  obliga- 
lioD  tfinn  that  of  payment  of  a  particular  sum 
at  a  spcciflal  time.  The  conlention  of  Careoo 
Aoulil  make  the  obli^tion  greatly  more  bur- 
densome, by  throwine  upon  tbe  Company  Ibe 
additional  reaponaibihty  auil  expeuae  of  koow- 
iag,  at  ita  peril,  tbat  there  was  an  exemptinn 
taw  in  hie  favor,  and  of  cletming  ILe  beoeSt  of 
if'  for  him.  Such  a  requircmeDl  would  be  un- 
juit  and  unreasouable. 

In  Datenport  v.  Swan,  9  Humph.  188,  the 
garnishee  itated  in  hia  answer  thnt  a  horse  of  a 
debtor  in  bis  possession  was  exempt  from  eie- 
GUlioD,  wLereupoD  be  was  discharged,  because 
bis  answer,  which  was  conclusive,  did  not  con- 
tain a  sufficient  admission  to  charge  bim. 
Tbatcascdoes  not  stand  in  the  way  of  the  views 
just  expressed.  There  tbe  garnishee  volun- 
teered to  set  up  tbe  fact  of  exemption.  He  was 
not  required  lo  do  it;  nor  was  it  decided  or  io- 
tlmatea  that  it  was  bis  duty  to  do  so,  or  thai, 
la  caae  of  failure  to  do  so,  he  would  have  beeo 
liable  to  the  garnishment  debtor  for  the  value 
of  tbe  horse.    No  such  question  was  before  the 

The  question  of  the  ri[;ht  or  duty  of  a  gar- 
nishee In  this  State  to  plead  the  Exemption  Law 
of  another  Stat«  in  favor  of  its  creditor,  the 
earniahment  delilor,  who  resided  in  the  other 
Slate,  ^  .        ". 

the  rase  of  Holland 
Lea,  418,  419. 

2.  Had  the  Railroad  Company  made  tbe 
claimotexemptioneverso  formally  for  Carson, 
it  would  have  availed  bim  nothing.  Exemp- 
tion Laws  have  no  extraterritorial  effect. 
Their  0[ierBtioD  is  restricted  to  tbe  Stales  in 
which  they  are  enacted.  Freeman,  Eieculiona, 
^  209:  Thompson,  Homesteads  and  Exemp- 
tions, 8  ao. 

Carson  was  a  citizen  of  Tennessee,  and  in  the 
courts  of  this  Stale  would  have  been  en  tilled  to 
the  exemption,  had  he  claimed  it;  but  (he  suit 
was  in  Alabama,  where  even  be  could  not  have 
made  the  claim  succeaafully.  Then,  of  couiae, 
tbe  garnishee  could  not  have  done  so  for  bim, 
and  onght  not  to  suBer  for  failing tc  make  tbe 
effort.  Nonresidents  of  IbisStalecannot  avail 
themselves  of  tbe  benefit  of  our  Exemption 


Laws,  either  m  to  personally  (Bawkiiu  t. 
Pearce,  11  Humph,  il;  Linenbet  v.  HoU,  1 
Sneed,  SO),  or  as  to  homestead.  Prater  t. 
I'raitr,  S7  Tenn.  (8  Pickla)e3;  Emmett  v.  Bm- 

mett,  14  Lea,  870. 

Learned  counsel  for  Carson  relies  on  certain 
authorities  which  are  yet  to  be  noticed. 

Mr.  Smyth,  in  his  work  on  Homesteads  and 
Exemptions  (g  663),  says:  "  A  garnishee  who 
pays  over  money  which  consiilutes  a  part  of  tbe 
personally  exemption  of  the  debtor  does  so  at 
his  own  risk.  He  will  be  liable  to  the  debtor 
(his  creditor)  for  the  full  amount  of  tbe  tnoney 
he  has  paid.  A  person  who  has  been  brouebt 
inio  court  as  gHrnishee  may  answer  that  the 
property  of  the  debtor  in  his  hands,  or  bis  in- 
deblednesB  lo  such  debtor,  is  exempt  by  law 
from  seizure  on  attachment  or  execution,  and 
he  is  bound  lo  brin?  the  fact  to  the  notice  of 
the  court;  otherwise  the  judgment  against  such 
garniabee,  and  tbe  satisfaction  thereof,  will  not 
bar  an  action  against  bim  by  the  attaching 
debtor."  For  these  propositions  the  author 
cites  Walkini  v.  Caaon.  46  Ga.  444,  and  PUrce 
V.  Chicago  dt  N.  W.  K  Co.  38  Wis.  289.  We 
have  not  bad  access  to  the  former  of  lliese  caaes, 
but  the  Islter  we  find  to  be  an  authority  for  tbe 
lexl,  and  verr  similar  to  the  one  at  bar,  the 
difference  beiDg  that  the  creditor  of  the  gar- 
nishee in  tbat  case  bad  no  notice  of  (he  suit 
pleaded  in  bar.  Tbst  case  has  attracted  wide 
attention,  and  received  very  unfavorable  com- 
Tneotafromcoiirtsoflast  resort  and  text-writen. 
It  citea  no  precedent  to  support  It,  and,  so  far 
as  we  know,  has  not  itself  been  followed  by  any 
subsequent  case.  In  note  S  to  section  209  of  bis 
work  on  Executions,  Mr.  Freelnan  says  it  is 
"  utterly  indefensible." 

Mr.  Thompson  likewise  assails  it  as  unenund, 
and  assigns  liis  reasons  at  some  length  in  sec- 
tion 8S6  of  his  work  on  Homesteads  and  Ex- 

The  cases  of  BurUnoton  A  M.  B.  R.  Co.  v. 
T/utmpion,  81  Kan,  180;  MoonryY,  Union  Pae. 
B.  Co.,  80  Iowa,  846,  and  Sielimurger  v.  Pitt»- 
burg^  C.  *  St.  L.  R.  Co.  (Ohio),  0  Am.  &  Eng, 
R  R.  Css.  IflS,  decided,  respectively,  by  the 
court  of  \At\  resort  ia  Kansas,  Iowa  and  Ohio, 
are  in  conflict  with  the  Wisconsin  case  (the  last 
one  expreKsly  denyiua  its  soundness),  and  iA 
harmony  with  our  hotding  herein. 

Let  the  judgment  be  Of^iMd, 


ILLINOIS  SUPREME  COURT. 


HatUe  POND,  Appt., 


to  a  oblld  la  oonslderatton  of  her  baoomlog  ■ 
member  of  hlg  faniilT  and  taking  bla  name,  li 
void  under  the  Statute  of  Frsuds. 
8.   B«aomlng&  member  of  a  man's  flUB- 

lly,  and  taking  hli  naoie,  and  living  with  blm  M 
bla  chUd  until  bla  death  In  oomlderatlon  of  ■ 
purol  promise  br  blm  to  leave  all  liia  property, 
real,  personal  and  mixed,  to  suoh  child.  1b  not 
■uDh  B  part  perlarmance  of  tlie  oontiact  as  la 

Nora.— Parol  promise  to  ^eaBe  propertK  ba  wtS  li  i  be  taken  advantage  of  on  demurrer.    Randall  v. 
viiOHn  th<  Sfatute  o!  Frawts.  Howard.  ST  IT.  8.  £  Hack,  S8S  at  L.  ad.  EWl. 

Where  ao  Bsreement  conoema  land,  and  la  In  I  An  eieoutorroontract  to  devise  real  estate  3iusl 
parol.  It  le  void  by  the  Statute  of  Ftau<ig.  If  It  so  |  be  In  writing.  Boehl  v.  Haiunesaer,  IX  Voai.  Bap^ 
appi-ara  on  the  laoe  of  the  bill,  such  deteoae  atmf  '  Ml,  114  Ind.  81L 
»  I,.  R.  A. 
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;  make  tt  amount  to  a  f  i«iid  to  TotuBB  port onnftnoe 
of  the  promtoe,  on  the  ground  tbat  It  l>  within  the 
Statute  of  Frauil*. 

S.  *"  ontlrM  eontr»et  relatlns  to  personal 
M  well  as  real  Mtate.  It  void  ai  to  the  real  eatate 
under  the  Statute  of  Frauds  !■  void  ai  to  the  per- 
aooal  property  also. 

(Harob  at.  im.) 

APPEAL  by  plalQtiS  from  a  judgment  of  the 
Circuit  Court  for  Jo  Daviess  County  in 
favor  of  defendants  In  ftn  action  to  compel  spe- 
cific performance  of  an  alleged  parol  contract 
by  niiich  plaintiff  wss  to  receive  certain  prop- 
erty at  the  death  of  BradnerSniirh.     Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Ma»r».  Hopkiiw,  Aldricb  ft  Tlutteher 
and  E,  L.  Bedford  for  appellant 

Mr.  John  J.  Jonas,  for  appellees: 

The  coDtnct  alleged  la  obnoxious  to  ibe 
Statute  of  Frauds.  In  order  lo  take  a  parol 
contract  lespecting  lands  out  of  the  Statute  of 
Frauds  there  must  be  eiclusiva  possessioa, 
taken  under  the  cotitracC,  by  the  party  tieeiiing 
lis  enforcement. 

Updike  V.  Armttrong,  4  111.  500;  ShiHey  v. 
Spencfr.  9  111.  600;  Eamtey  v.  Liston,  25  III.  114; 
i-tereni  y.  Whttler,  25  111.  309;  Matea  v.  Bair, 
8S  111.  207;  Ktye*  v.  Tat.  Id.  819;  l'm*imnu/n» 
v.  Alien,  39  Ul.  440;  Zairrfv.  Allen.  Si  111.  43; 
MeA'aTiuira  v.  Garri'y,  lOB  111.  3S7i  Jhinht  v. 
Bright.  41  III  97;  Kurte  v.  HtiintT,  53  III.  514; 
Bohanan-v.  Bohanan,  96  III.  5S1;  MeDatcelt  v. 


Luea*.  97  111.  493;  Gudgdr.  Kittertnan,  108  DL 
60;  Harl  v.  Carroll,  85  Pa.  508;  Ballanl  t. 
Ward,  89  Pa.  858;  Dtlriek  v.  SAarrar,  95  Pa. 
681;  Milltr  T.  ZuftiU,  4  Cent.  Rep.  490,  lift 
Pa.  817;  BeeicnagU  v.  SchmalU,  73  Iowa,  08; 
Wood  T.  Thomly,  58  111.  464;  FadSitld  v.  Pad 
few,  93  111.  198;  PiekerM  v,  Morm.  97I1L  324; 
Crank  v.  TrambU.  66  111.  438. 

Full  payment  of  the  purchase  money  for 
real  estate  verbally  agreed  to  he  conveyed  ii- 
not  of  itself  sufllcient  to  lake  the  agreement 
out  oF  (he  Statute  of  Frauds. 

Filitimmona  v.  Allen,  lupra;  Temph  T, 
Johnson,  71  III.  18:  Oorham  v.  Dodge.  II  Weal. 
liep.  002,  132  m.  638. 

The  conlrarl  sliould  also  be  eatablinhed,  by- 
compclent  proofs,  to  lie  clear,  defioite  and  un- 
equii-o«il  in  all  its  terms.  It  the  terms  ar» 
ambikuoiis,  or  not  made  out  b^  satisfactory 
proDts,  a  apeciSc  performance  will  Dot  be  de- 

Worth  T.  Worth,  84  ITI.  442;  Ooste  t.  Janet^ 
78  IlL  SIO;  I^ngttoa  v.  Bate*.  84  111.  636:  Bo- 
hanan V.  Bohanan.  96  lU.  695;  Fcrbracke  r. 
Birbraehe.  110111.210. 

A  court  of  equity  interferes  to  enforce  a  con- 
tract within  tbc  Statute  of  Frauds  only  where 
there  have  been  such  acta  of  performance  by  the 
party  asking  relief  that  be  would  sudor  an  in- 
jury amounting  to  a  fraud  by  a  refuaal  to  exe- 
cute the  agreement. 

Wallar^e  v.  Eajiplet/e,  103  111.  231;  Preilon  t. 
I  Gunor,  104  III.  364;  Kaufmani.  Cook,  114I1L 


An  eiecutorr  contraot  to  bequeath  penonal 
property  eioeedlDs  9S0  In  value  must  be  in  writ- 
ing.  DM. 

An  oral  promise  to  make  a  will  of  all  the  testa- 
tor's property,  real  ud  pereoniiJ.  in  favor  oT  a  per- 
son, who  In  oonolderaKon  thereof  agrees  to  make  a 
•imllar  w21  In  favor  of  the  flrsl  testator  and  makes 
one  accordlnglr,  Is  a  ountraoc  for  the  sale  of  lands, 
wltfalntbeeututeof  Fiauda,  Qould  t.  Mansfleld. 
l<BUaaB.llN. 

Where  a  promise  re«ta  in  parol  ill  performanoe 
could  not  be  enforced  In  equltr  it  lands  were  C«  lie 
davtoed,  unlea  under  such  circumstanoes  as  would 
;ustlfr  the  enforoement  of  a  parol  oontrsotfortbe 
conveyanoe  of  land.  DeMosa  v.  BoblnsoQ,  MMich. 
R;  Qould  V.  ManaBeld,  supra;  UoClure  v.  UoClure. 
lPa.3Ti. 

Aa  oral  agteement.  that  if  a  nieoe  would  live 
with  her  unole  as  his  child,  laUng  bis  name  and 
performlag  housework,  she  should  receive  all  his 
property  after  his  death.  Is  within  the  Statute  of 
Frauda.  gpecUlc  performanoe  will  not  He:  but  an 
actioii  will  lie  to  recover  the  value  of  servtcee  ren- 
dered.   Vallace  r.  Long,  S  Weat  Bep.  tno,  UK  Ind. 

Where  a  mother  verhallr  promlsad  that  at  her 
death  cerlalD  property  should  belong  to  har 
daughter  If  she  would  live  vlth  her,  the  mother 
fumishlnc  the  house  and  paying  the  expenses,  no 
such  possession  Is  acquired  by  the  daughter,  In  ex- 
ecuting the  agreement,  aa  takes  the  oontraot  out  of 
the  Blatute.  Oorham  v.  Dodge,  11  West.  Bep^  TIE, 
ISni-BES. 

Megotlatlons  between  a  tether  and  daughter,  by 
which  the  father  was  to  deed  to  his  daughter  oer- 
laln  property  In  cODSlderaUoa  of  his  maintenance 
and  support  during  his  life,  and  which  were  never 
consummated,  the  deeds  prepared  Dot  being  ex- 
ecuted, win  not  give  the  daughter  the  right  to  re- 
tain pcsnaslon  of  the  land  against  the  father. 
Zaoor  r.  Johnson,  •  WesL  Bep.  E7S,  111  Ind. 
4Z. 
8L.  R.A. 


Ftrformance  and  patttaUm  talte  tt  out  of  tlit  Slalufe. 

A  vallil  oral  agreement  may  be  made  to  leave  a. 
sum  of  money  by  will  to  a  particular  person  In  con- 
Bfderatlon  of  services  tbereHfter  to  be  rendered  by 
the  promisee  to  the  promisor,  provided  such  serv- 
fcee  are  in  fact  thereafter  rendered  and  accepted 
lo  pursuance  of  suob  contract.  WeUluRton  v.  Ap> 
thorp.  INew  Eug.  Bep.  893.  lU  Mass.  Sfi. 

An  agTeemeut  resting  in  parol,  to  devise  real  es- 
tate In  consideration  of  servlcee  in  carlnir  for  th« 
testator,  ts  blading  and  enforceable  when  the  prom- 
isee has  performed  the  conslilerallon.  PBugar  v. 
Fultz,  9  Ceot.  Bep.  ISa,  &  N.  J.  Eg.  UO. 

Where  a  proposal  by  an  uncle,  lo  a  letter  to  his- 
niece,  that  it  her  daughter  would  take  care  of  bim 
and  his  wife  be  would  devise  to  the  nines  one  hy( 
of  his  (State,  was  accepted  and  fulfilled.  It  will  be 
enforced  against  his  estate.  Roehl  v.  Haumesser, 
12  West.  Bep.  B99.  lU  Ind.  Sll. 

In  an  action  to  enforce  the  agreement  made  OD 
the  adoption  of  a  child,  where  It  appoats  plalntUT 
has  fully  performed  the  contract  on  her  part,  and 
the  same  has  also  been  pertormed  In  part  by  the 
other  parties  tberoto,  and  to  the  extent  of  provid- 
ing for  and  maintaining  plaintiff  during  many 
yeais,  the  Statute  of  Frauds  has  no  appllcatloo. 
Sharkey  v.  HoDermott.  S  West.  Bep.  737,  BI  Mo.  M7. 

An  oral  agreement  by  a  father  to  convey  land  to^ 
a  daughter,  if  she  would  maintain  her  Brandmothat 
during  life.  Is  taken  out  of  the  Statute  by  possee- 
alon.  Bad  complete  performanoe  of  ttte  agreement, 
and  the  making  of  valuatde  Improvemeota  on  the 
land,  by  the  daughter.  Buma  v.  Fox,  12  West. 
Bep.  IIT,  118  Ind.  iOS. 

A  parol  agreement  br  a  father,  that  If  hia  tw» 
sons  would  pay  the  Interest  and  balance  of  th»- 
purchnse  money  of  land,  and  take  care  of  thelt 
parents  during  life,  they  ^ould  have  the  land  after 
bis  death,  eieouted  by  the  »ons  for  fifteen  or 
twenty  years,  la  binding,  and  Is  uot  within  the  Stat- 
ute of  Frauds.  Osmey  t.  Carner,  U  WeaL  BefK. 
TSS.gBHo.3Ga. 
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Illcioib  Scfkbhe  Codht. 


Max.. 


Ill  CUirky.  nark.  U  West.  Rep.  888, 1S2IIL 
WW;  U«mnv.  tl'-.rKH,  105IH.  569;  WaUaee-f. 
long,  »  Weal.  licfi.  (TM,  105  Ind.  622. 

Tlie  allseed  cciuiract,  bem;>  entire  hb  to  realty 
and  personalty,  cannot  be  enforced  bb  to  the 
pcrsocmllj  alone  nbere  the  Statute  of  Frituds 
«ppliea  lo  that  portioo  of  the  coutract  whicb 
rtlnlea  to  realty, 

Thayer  v.  Jhck,  18  Wend.  53;  Cooke  r.  Tojnbi, 
U  Aneir.  420:  Lea  v.  Bariter,  2  Aostr.  42S.  note; 
Meyejty.  ScJiemp.  H7111.  i71;PranCeY.  SeJiulU, 
18  111.  App.  62;  HaU  t.  Loomit,  6  WeBC  Itep. 
■(il7..03Mioh.  709. 

As  a  general  rule  specific  performacce  will 
not  be  enforced  of  h  contract  relaling  lo  per- 
sonalty. 

Parker  t.  GarriKn,  61  111.  350;  Pieree  t. 
Plumb,  74  111.  S3 1 ;  (M»  r.  Mitchell,  3  West 
Itep.  62,116111.181. 

Cralg'tJ!,  delivered  Iheopinion  of  tbecourt: 

Tbis  was  a  bill  in  equity,  broufclii  by  Hattie 

Tond,  to  «el  aside  Ihe   last  nill  of   Brsdoer 

£mith,   deceased,  and  to  enforce  the  specific 

Krtormftnce  of  a  parol  Bgreement  alleged  to 
re  becQ  made  on  or  about  tbe  1st  day  of 
December,  18ST,  belneen  Msrahall  B.  Pierce, 
father  of  complainant,  and  Bradner  Smith, 
under  nliich  tbe  complainant  claims  all  the 
property,  both  real  and  personal,  vrbich  ibe 
said  Bradner  Sniitb  owned  at  the  time  of  his 
deatb.  Tlic  bill  seU  out  tbe  contract,  aubatan- 
tially,  as  follows: 

"Uiadner  Smitb,  after  consultation  with  bia 
wife,  Mary  Smilb,  and  with  her  full  consent 
«ud  approval,  in  order  to  Induce  oratriz's  fatber 
10  consent  to  the  separation,  and  jiermit  her  ta 
become  a  member  of  the  family  of  said  Brad- 
ner Smith,  made  a  proposition  to  your  oiatrix's 
father  that  if  be  would  permit  tbem,  the  said 
Biuih^er  iind  wife,  to  take  your  oratris  to  their 
borne,  and  would  permit  her  to  assume  Ihe 
name  of  '5mitb,'  instead  of  'Pierce,'  and  al- 
low her  lo  live  with  them  bb  Ihcir  child,  tbe 
said  Bradner  Smith,  in  consideration  thereof, 
would  elve  your  oralrix  at  bisdeatU  [amended 
to  read  'at  tlidr/  viz.,  Biadner  and  Mary 
Smith's  'den tb'] all  bia  propeiiy — real,  personal 

Jnd  mixed — That  be  might  have  in  bis  name, 
r  under  bis  control,  at  tbe  time  of  decease; 
thai,  in  conBldemlion  of  Ibcse  promises,  licr 
father  consenleii  and  iii;rt-cllo  said  proposition, 
«nd  then  and  tbi;Te  cniered  into  a  contract 
wilb  said  B.  Suiilh,  with  tbe  knowledge  and 
consent  of  bis  wife,  Mary  Smilb,  that  orntris 
Biiould  go  and  live  with  tbcm,  as  their  child, 
assume  ibename  of  'Smilli' instead  of 'Pierce,' 
talie  Ihe  place  of  their  child,  live  vritb  Ihtim  as 
tuch,  and,  in  consideration  thereof,  at  Ibe 
ileatb  of  said  B.  Smitb  [amended  to  read  'at 
their  death,'  namely,  Mary  and  Kradner  Smith, 
Instead  of  'at  bis  death']  all  of  his  estate — real, 
personal  and  mixed— was  to  become  and  \ie  the 
properly  of  your  oralrix;  that,  in  compliance 
with  BHld  contract,  onitrix  then  and  there,  to 
wii,  December  1,  llr56,  did  leave  her  father's 
home,  and  go  lo  the  home  of  B.  Smilb  and 
wife,  and  l>ccame  a  niember  of  their  family, 
and  assumed  the  name  of  'Smith'  instead  of 
'Pierce,*  and  was  known  as  'Smith,'  from 
thence  until  orairix's  marriatce,  and  oratrix 
faithfully  carried  out  her  part  of  said  contract, 
«nd  was  a  true  and  faithful  child  of  said  Uary 
e  L.  R.  A. 


and  B.  Smith  duringtbeirllpefl,  and  performed 
ber  part  of  above  contract " 

It  is  also  alleged  that  complainant  U*ed 
vilh  tbe  Smilba,  under  aald  agreement,  until 
she  was  twenly-nine  yeani  of  Age,  when  aba 
was  married  to  Dr.  Frederick  L.  Pond.  It  la 
also  alleged  that  Mary  Smitb  died  May  21,  ]88->, 
and  that  Bradner  Smitb  died  March  31,  1S87. 
It  is  also  alleged  that  "in  violation  of  said  cod- 
Iract,"  etc.,  "and  in  fraud  of  your  orairiz'a 
rights  in  tbe  premises,  B.  Smith  was  Induced, 
December  19.  18S5,  to  execute  a  purported 
will,  and  00  January  7,  1887,  Bbonly  before 
his  deatb,  executed  a  purported  codicil  thereto, 
as  appears  by  copies attaclied  to EibibitsAand 
B,  by  which  will  and  codicil  he  deprived  ors- 
trii  of  any  part  of  his  property  whatever;  that 
Bradner  Smi'h,  at  the  time  or  executing  said 
purported  will  and  codicil,  was  weak  in  mind. 
and  in  his  dotage,  and  by  reason  of  said  condi- 
tion was  induced,  In  fraud  of  oratrix's  rigbts, 
to  execute  tbe  same." 

Tbe  complainant  sets  out  In  Ihe  bill  a  llat  of 
property — real,  personal  and  mixed — owned 
by  tbe  deceased  at  tbe  time  of  his  death,  val- 
ued at  $20,000,  Tbe  bill  then  prays  Ibat  the 
will  and  codicil  may  bedeclared  null  and  void; 
that  complainant  be  declared  to  be  the  owoer 
and  entitled  to  (he  possession  of  Ibe  personal 
property  and  notes;  and  that  deeds  may  be  ex- 
ecuted conveying  the  landa  lo  ber.  The  exec- 
utor and  devisees  uader  tbe  will  put  in  answers 
to  tbe  bill  In  which  Ibey  deny  the  making  of 
the  alleged  contract,  and  plead  tbe  Btaluie  of 
Frauds  thereto.  They  also  denied  all  Ihe  sub- 
stantial allegations  of  tbe  bill.  A  cross-bill 
was  also  filed  by  one  of  tbe  legatee*,  Clara  A. 
Smitb;  but,  as  that  has  no  bearing  ou  tbe  de- 
cision of  the  case,  it  is  not  necessary  (o  act  out 
its  contents  here.  Replicatiua  having  been 
filed,  tbe  cause  proceeded  to  a  bearing  on  Ibe 
pleadings  and  evidence,  and  the  court  entered 
a  decree  dismissing  tbe  bill  for  want  of  equity; 
and  tbe  complainant  appealed. 

Tba  complainant's  mother  wbb  a  aisler  of 
Mary  A.  Smilb,  the  wife  of  Bradner  Smitb. 
She  died  May  10,  1854,  wbca  complainant  was 
about  two  years  old.  Bradner  and  Mary  Smitb 
had  DO  children  of  their  own,  and  soon  after 
the  deatb  of  complainant's  mother  they  took 
complainant  to  Iheir  home;  and  she  Ibi-re  re- 
mained until  tbe  second  marriage  nl  ber  father, 
July  ^,  1838,  when  she  rtturoed  home  lo  ber 
father.  It  seems  tUat  during  the  Iwo  yean* 
resilience  of  complainant  wiib  the  Smiths  they 
became  very  much  altuched  to  ber,  and  made 
an  effort  to  arrange  with  complainant's  father 
fiT  ber  return  to  their  home.  Pierce,  Ihe  father 
of  cvmplainant,  resided  at  Savanna,  and  ttie 
Smiths  al  Qalena.  Tbe  conlrncl  under  which 
complainant  was  taken  into  the  Smith's  family 
was  claimed  to  be  proven  by  one  witness.— 
who  was  present  when  tbe  contract  was  made, 
— Mrs.  Pierce,  now  the  widow  of  complainant's 
father.  She  stated  that  she  was  married,  July 
28.  lS.3e.  to  Marshall  B.  Pierce,  who  at  the 
time  of  their  marriage  had  six  children,  Hattie, 
tbe  youngesi,  buing  four  years  old  at  Ihe  time. 
"She  continueil  to  reside  m  our  family  lis  ot 
eight  months  after  our  marriage.  At  Ibe  end 
of  that  period  of  eight  months,  arrangemeota 
were  mode  by  my  husband,  Harihall  B.  Pierce, 
with  Bradner  Smith  and  Mary  A.  Smitb,  bia 
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wife,  through  TSktj  A..  Smith,  with  reapect  to 

tbe  future  care,  custody,  nurture  and  servicM 
«f  the  complniaant,  HatCie  Pood,  then  Pierce, 
b;  which  thej  were  to  keep  her,  and  raise  her 
as  their  own  child,  ^ving  her  the  advaotege 
of  a  good  education,  and  were  to  leave  her 
their  propertv,  whatever  It  was,  when  they 
were  done  with  It,  la  consideration  of  Ibe  fut- 
ure care,  nurture  and  aerricea  of  thttcomplala- 
jiDt.  This  agreement  was  entered  into  at  our 
house  in  Savanna.  I  was  present  when  the  ar- 
rangement was  made.  I  thinlt  it  was  in  1867. 
I  don't  know  that  anyoue  van  present  except 
Mt.  Pierce,  myself  and  family,  Hrs.  Smith 
made  the  contract  on  the  part  of  Bradner 
Smith  end  heraelf.  They  resided  at  Qalena  at 
that  time.     Mrs.  Bmitb  at  that  time  said,  con. 


_    ve  the  property  when  they  were  done 

with  it,— she  waa  to  have  all  th^  had.  She 
had  always  expected  to  take  Hattie,  b 
had  claimed  her  until  Mr.  Pierce  was 
when  she thoughtsheoughttohaveher.  Mary 
A.  Smith  meant  by  that  e^tprcssion,  'when  they 
were  done  with  it,'  referriDg  to  their  properly, 
at  Iheir  death.  Marshall  Pierce,  my  husband, 
and  I  supposed  them  to  refer  to  the  death  of 
Mr.  and  Mrs.  Smith.  After  the  arrangement 
was  entered  into  as  above.  Mrs.  Smith  took  the 
complainant  home  with  her  to  Oaleno." 

The  declarations  of  the  Smiths,  on  dtfFerenI 
occasions  during  tbe  time  that  Hnttie  resided 
with  them,  were  proven  hy  several  wllneases, 
to  Ihe  effect  that  what  they  had  would  be  hera 
when  tliey  were  through  with  it;  that  nbe  would 
he  an  heir,  etc., — but  no  person  now  living 
heard  the  contract  except  Mrs,  Pierce,  whose 
evidence  is  given  above.  At  tbe  time  (he  ar- 
ranKemeot  relied  upon  was  made,  Smith  onned 
real  and  personal  property;  and,  as  heretofore 
«bown,  he  owned  real  and  personal  property  at 
the  time  of  bis  death.  TAaxy  Smith,  tbe  wife 
of  Bmdner,  died  May  21,  188.1:  and  Ihe  latter 
died  March  31,  1887.  There  is  no  conlroveray 
in  regard  to  the  fact  that  complainant,  from 
the  time  she  was  four  yeare  of  age  until  she  mar- 
ried, at  the  age  of  twenly-nlne,  on  October  10, 
]|^,  residedwlth  the  Smiths  as  a  member  of 
their  family.  She  was  boarded,  clothed  and 
educated  by  them:  and  at  the  same  lime  she 
performed  such  services  aa  are  usual  In  a  fam- 
ily occupying  the  position  in  society  that  tbe 
Smiths  occupied.  So  far  as  appears,  she  was 
treated  as  a  child,  and  no  doubt  performed  the 
same  services,  and  received  the  aame  advan- 
tages, in  education,  clothing  and  other  respects, 
that  she  would  have  received  if  she  had  been  a 
obild  of  the  Smiths.  Whether  Bradner 
Id  raising  complainant  from  infancy  lo  « 
hood,  in  clothing  and  educating  her,  in  aiding 
her  to  consummate  an  advantageous  m  ~ 
in  giving  her  property,  did  all  that,  in 
he  should  have  done,  is  not  a  question  which 
we  are  called  upon  to  determine.  The  c 
plainant  seeks  by  her  bill  the  specific  perft 
ance  of  a  parol  contract.  Under  the  coni 
«he  claims  personal  property,  cboses  in  action 
and  real  estate;  but,  as  she  never  was  in  posises- 
sion  of  any  of  the  property  under  the  contract, 
Ibe  Slalut'e  of  Frauds  being  pleaded.  Is  she  en- 
titled to  B  decreeT    While  other  questii 


The  law  may  be  regarded  aawell  settled  that 
a  parol  contract  for  the  sale  of  lands  will  ba 
enforced  where  the  purchase  money  has  been 
paid,  possession  taken  under  the  contract  and 
lasting  and  valuable  Improvements  made  on 
the  lands.  SteBuni  v.  W/ieelgr,  25  IIL  309;  ifo 
Namara  v.  Garritv,  100  III.  887;  Fitaimmotts 
T.  AlUn,  39  III.  440;  Laird  v.  Alttn.  »i  D1.  43. 
So,  also,  where  the  owner  of  rcol  estate  makes 
a  parol  promise  lo  his  chilil  to  convey  lands  to 
him.  and,  relying  on  such  promise,  the  child 
goes  into  pofutession  of  the  lands,  and  mekea 
valuable  and  lasting  Improvcmi-nts,  such  a  • 
promise  rests  upon  a  valuable  consideration, 
and  may  be  enforced  In  equity.  Kurtz  v.  htit- 
ner,  66  III.  61*. 

In  tbe  case  last  cited,  il  was  held  that  no 
Important  distinction  exi-<ts  between  such  s 
pramtse  and  a  sale.  But  we  are  aware  of  no 
well-considered  case  hoidiuK  that  a  court  of 
equity  will  decree  the  speciGc  perrormance  of 
a  parol  agreement  to  convey  lands  where  ilje 
purchaser  has  n4t  entered  into  possession  under 
the  contract;  hut,  on  the  other  band,  this  court 
bas  held  in  a  number  of  cases  that  possession 
under  the  contract  must  be  established  In  order 
to  take  the  case  out  of  tbe  Statute  of  Frauds. 
Wood  V.  Thomly.  68  III.  465. 

In  the  case  cited  It  Is  said:  "  To  constitute 
auch  performance  as  will  avoid  tbe  Statute,  it 
must  clearly  and  distinctly  appear  that  tbs 
party  entered  Into  possession  under  tbe  agree- 
ment itself.  .  .  .  The  mere  possession  of  land 
under  a  parol  agreement  of  sale,  even  with  the 
superadded  fact  of  valuable  improvements, 
will  not  be  deemed  part  performance,  if  the 
possession  was  obtained  otherwise  than  under 
the  contract," 

In  TtmpU  V.  Joknton,  71  HI,  14,  the  quea- 
tion  arose  whether  full  payment  of  the  pur- 
chase money,  without  taking  possesaion  of  the 
premises,  was  sufficient  lo  take  a  case  out  of 
tbe  Statute  of  Frauds;  and  in  disposing  of  Ihe 
question  it  lasaid:  "In  ihe  case  ot  Ftlzstm- 
taani  v.  AlUn,  89  H).  440,  it  was  held  that  tbe 
payment  in  full  of  tbepurchasemoney,  and  the 
possession  of  the  property  purchased,  took  tbs 
case  out  of  the  Blalute  of  Frauds.  This  is  the 
greatest  relaxation  of  the  requirements  of  the 
Statute  that  has  been  made  by  this  eourt,nor  do 
e  incline  to  go  any  further  in  that  direction." 
While  tbe  decisions  of  tbe  various  courts  ere 
)t  entirely  uniform,  the  general  rule  seems  to 
I,  as  slated  by  Story  in  nii  work  on  Equity 
Jurisprudence,  g  761,  that  the  general  ground 
upon  which  courts  proceed  to  execute  parol 
contracts  for  part  performance,  as  the  govern- 
ing rule.  Is  "  that  notbin);  is  to  be  considered 
as  a  part  performance  which  does  not  put  Iha 
party  into  a  Bituation  which  is  a  fraud  upon 
him,  unless  tbe  agreement  is  fully  performed;" 


ctent  part  performance  to  take  the  case  out  of 
the  Statute, the  rule  is  now  otherwise  settled;  and 
in  this  he  is  futlv  sustained  by  the  adjudged 
cases  both  in  the  British  and  Americin  courts. 
In  Ferbracht  v.  Ferbraehe,  110  111.  210,  this 
lurt  again  held  that  by  the  f.latulc  of  Frniida 
all  contracts  for  the  transfer  of  title  to  land  must 
be  in  writing;  and,  to  take  a  case  out  of  the 
Statute,  it  is  indispensable  that  the  contract 
shall  be  wUbliahed  bj  competent  proof,  to  be 
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deaT,  deflntle  tod  unequivocal  in  all  tin  terms. 
aod  that  poosessioD  simll  have  been  tokpn  of 
the  laud  under  Ihe  contract,  and  paymeDt  of 
(he  purchase  mooej  made.  See  also  Ktiufman 
T.  C0ok,iUl\l  IZ;  Glarkv.  CTart,  132  III.  S68. 
11  Wesl.  Rep.  390:  Oor/iam  t.  Dodge,  122  III. 
628,  11  West.  Rep.  602. 

A  rnscof  much  poini  U  Wallaca  v.  Long,  lOo 
Ind.  522.  8  Wesl.  Rep.  870.  In  that  case  a 
child  sevoD  fears  old  naa  takea  under  aa 
•.sreemEiit  tlint.  if  abe  would  live  with  dece- 
dent and  her  hiiEband  until  their  death,  they 
•  vould  make  her  their  beir,  and  at  their  death 
tbey  noiild  nill  her  tbeir  eolire  eetale.  Prop- 
erly, leal  and  personal,  naa  left,  of  the  value 
of'SS.OOOi  but  DO  will  was  made  as  per  (he 
contract.  Id  decidine  tbe  case,  it  is  snid:  "If 
IbB  Slalute  of  Frauds  presents  no  obstacle  lo 
the  enforeement  of  the  conlraet,  then,  so  far 
•a  the  record  discloBMi,  none  exists.  It  caoDot, 
of  courw.  be  denied  that  If  the  contract  bad 
been  in  writinp,  or  if,  in  pnrauance  of  an  oral 
conlrsci,  the  plHintlff  bad  beei^ut  in  complete 
pasM^'<Kion.  aod  she  had  otherwise  fully  per 
formed  on  her  part,  specific  performance  could 
have  been  enforced.  It  would  Iben  have  pre- 
tenledacnse  annlogousiDprlucipleto  Vauotv. 

HcUonM  It>d.  414 This  much  hasbeen  said 

to  show  ibal  ibeonly  impediment  in  the  way  of 
a  speclBc  enforcement  of  the  contract  involved 
Id  tliis  case  is  Ibe  Statute  of  Frauds.  When 
the  title  to  properly  .  .  .  (a  lo  be  acquired  by 
purchiise,  Ihe  Staiule  of  Frauds  will  operate 
upon  aoil  afTect  the  coDtmct,  In  precisely  the 
same  irinnDer,  whether  the  consideralioo  forthe 
puicbiiae  is  to  be  paid  in  services,  monev  or 
BD'  tbing  else.  In  either  case,  such  aconiraet. 
being  Id  parol,  and  entirely  execuinry,  rannot 
bo  enforced  by  either  party.  That  the  evidence 
In  this  case  tendatosupport  Ibe  view  that  it  was 
tbe  purpose  of  the  intestate  to  make  provision 
for  Ibe  plaintiff's  ward  by  a  will,  may  be  con- 
ceded; but,  ai  the  agreement  to  do  so  was 
never  manifested  in  writing,  signed  by  her,  and 
aa  it  Involved  an  agreement  tor  a  sale  of  real 
Qtlate,  and  for  the  transfer  of  personal  proper- 
ty, ..  .  siicb  afrreetnent  was  subject  to  the 
operation  of  tbe  Statute  of  Frauds  equally  with 
«11  other  agreements  for  like  soles.  Because 
tbe  a^eement  was  not  withdrawn  from  the 
Operation  of  tbe  Statute  by  part  performance. 
It  caonol  be  speeiGcally  enforced;  neither  can 
it  be  tbe  fouodalion  of  an  action  for  damaj^es." 

It  will  be  observed  tbat  in  Ibe  case  cited, 
while  Ihe  agreement  was  one  of  the  same  char- 
acter as  the  agreement  involved  bere,  tbe  same 
rule  was  held  to  apply  as  if  it  was  a  mere  ver- 
bal sale  of  rent  estate,  where  no  possession  bad 
been  takeo  under  the  contract. 

In  view  of  the  autboiities,  we  are  able  to 
arrive  at  hut  one  conclusion;  and  that  Is  that 
Ibe  contract  relied  upon,  restinc  in  parol,  is 
witbm  Ibe  Sinlule  of  Frauds,  ana  void.  Con- 
reding  Ibat  complainant  was  taken  into  the 
family  of  tbe  Smiths  under  an  arrangement  as 
testified  lo  by  Mrs.  Pierce,  and  thai  Ihcy  were 
to  leave  her  tbeir  properly  when  tbey  were 
done  wiih  it,  "Id  consideration  of  the  future 
care,  nuKure  and  ^rvices"  of  complainant,  and 
trenting  Ihe  surrender  of  complainani  by  ber 
father,  and  such  servirtfl  as  she  may  have  ren- 
dered, as  a  paymeDt  for  the  properly  B^recd  to 
be  given  bcT,'atiU,  asshe  never  obtained  poa- 
8L.R.  A. 


session  of  any  of  tbe  properly  under  the  con- 
tract, under  Ibe  authorities  the  agreetoenl,  rest- 
ing in  parol,  was  void  by  ibc  Statute  of  Frauds, 
and  cannot  be  enforced  in  a  court  of  equity. 
It  is  imposing  no  bardshipnpon  parties.  wber» 
tbe  title  to  real  property  is  involved,  lo  requiro- 
tbeir  contracts  lo  be  reduced  to  writing;  and  it. 
Is  the  safer  rule.  Where  the  terms  and  coo- 
ditions  of  a  contract  depend  upon  tbe  recol'i-c- 
tion  of  witnesses  after  the  lapse  of  manv  yeais. 
as  is  tbe  case  here,  there  is  always  much  uncer- 
tainty in  regard  to  what  lie  contract  really' 
was;  and,  where  the  title  to  real  property  {» 
involved,  uo  rule  ought  to  be  adopted  u'bicb 
will  encourage  the  making  of  such  contnictfl. 
There  are  cases  cited  in  appellant's  brief  wlncli. 
seem  to  lay  down  a  different  rule,  and  which 
seem  to  support  appellant's  positioo;  but  we 
have  not  the  time  to  review  Ibem  here,  nor  do 
we  think  it  would  serve  aoy  useful  purpose  to 
do  so.  It  is  ButficieDt  to  say  tbat  the  cases  re- 
ferred lo  are  not  in  harmony  with  the  principle 
announced  by  tbe  decisions  of  this  court,  and 
we  are  not  inclined  to  follow  Ibem. 

But  it  is  contended  in  Ibe  argument  tbat 
Ihe  services  rendered  by  complainant,  and  the 
facts,  aa  they  appear  from  the  record,  that  tbe 
whole  courae  of  her  subsequent  life  wa& 
changed  in  consequence  of  the  agreement,  pre- 
vent Ihe  Smitbs  from  relying  on  the  Statute  of 
Frauds.  In  other  words,  by  the  acta  of  per- 
formance, complainant  would  suSer  an  injury 
amounting  to  a  fraud  unless  relief  is  granted 
under  tbe  contract.  The  rule  od  this  subject 
is  laid  down  in  Wattaee  v.  Bappleyt,  lOiJ  III. 
281,  and  tbe  cases  Uiere  cited.  But  we  do  not 
regard  the  ads  of  performance  proven  in  tbia 
cose  such  as  would  authorizeacourt  in  holding 
IbatcomplainantbassufferedaninjuTj  amount- 
ing to  a  fraud  unless  she  is  granted  relief. 
When  the  father  of  complalnsat  consented 
tbat  slie  migbt  enter  the  Smith  family,  be  was 
B  man  In  very  moderate  circumstances.  Hfr 
had  a  wife  and  six  or  seven  children  to  sup- 
port, and  for  several  years  relied  upon  asalary, 
as  clerk  of  a  ste>mbout  on  the  Mississippi 
River,  for  tbe  support  of  himself  and  fatn  Jy. 
while,  on  the  other  hand,  Bmdner  Smith  wa» 
Id  good  circumslnoces — alleged  to  be  wortb 
$40,000.  He  bad  no  family  but  himaelf  and 
wife.  He  waBthereforetnacondition  toaSord 
complainant  mnny  advantages  io  her  mising 
and  education  tbat  she  would  not  receive  if  sbe 
resided  with  berparents.  So  far,  therefore,  as 
being  placed  in  a  worse  condition  on  account 
of  the  agreement,  it  is  without  foundation. 
Indeed,  the  manner inwbicb  complainant  wa» 
ruined  and  educated,  and  the  marriaee  ?he  sub- 
sequently contracted  through  the  infiuence  of 
Ihe  Smiibs,  seem  to  show  tbat  her  condition  id 
life  was  improved,  rather  than  injured,  by  Uie- 
arrangement. 

It  will,  however,  be  observed  thai comnlaln- 
nnt  seeks  by  her  bill  to  recover  personal  prop- 
erty na  well  as  real  estate;  and  it  may  be  claimed 
that  as  to  the  personal  property  the  agreement 
is  not  witbiD  tbe  Statute.  The  contract,  how- 
ever, must  be  regnideti  as  an  entirety;  and.  If 
void  aa  to  real  eslale,  it  must  also  be  held  void 
ns  to  personal  properly.  This  is  a  rule  of  law 
well  eslnlilisbed.  Atn/fru  v.  Si-lifmp,  67  III.  469. 

The  decree  of  the  Ciieait  Court  v>iU  t$  of- 
firmed. 


JoHNBON  V.  St.  Padl  A  Ddi-dth  R.  Co, 
MINNESOTA  SUPREME  COUBT. 


Andnw  JOHNSON,  Appl., 
ST.  PAUL  ft  DULUTH  K  CO.,  Uetpt. 


Cn.,  ID  MlnD.  £tf,  Uiat  chapter  IB,  L>ws  ISST.  ap- 
plies ontp  to  emploj^  af  railway  ODrporatlons 
exposed  to  the  peculiar  hnzanlH  ooanectod  vith 
the  use  and  operation  of  the  road. 
fl.  A  crew  of  tnea,  or  which  plalnUff  waa  one, 
was  cngaaed  Id  repalrlnH-  a  brEdge  on  defend, 
uifs  road,  and  In  performlnK  the  work  It  wu 
Deerssar;  to  leave  the  draw  partly  open. 
ThmuKb  the  neg-llBBoce  of  one  of  the  orew, 
the  draw  ini4  left  unfafltdoed,  and  was  blown 
thutbythe  wind,  and  Injured  the  plalotlff  while 
at  work  between  tbeHlAtkinarypartottbebrld^ 
•nd  dtBw.    Scid,  that  defendant  wM  not  liable. 

(AprU  ao,  1900.) 


log  bis  motion  for  a  new  trial  in 
brougbt  to  recover  damages  for  peisonal  In- 
juries alleged  (o  bave  resulted  from  tbe  negli- 
gence of  defendBnt'B  servants.  In  wblcb  tbe 
GomptaJQt  bad  been  dismissed.     Aglrmed. 

Pluinliff  waa  a  carpenter  In  the  employ  of 
deTeadant,  engaged  in  the  occupation  of  re- 
pairing bridges  tbat  were  out  of  order.  While 
working  upon  a  drawbridge  over  the  St. 
Louis  River  near  Dululb,  be  was  inj^ired  by 
reason  of  (he  draw,  which  bad  beennej^lisently 
left  uofaslened,  Bwinging  abut,  owing  to  Ibe 
force  of  tbe  wiiid,  and  catching  him  between 
the  Blationai^r  part  of  the  bridge  and  tbe  draw. 

Tbia  action  waa  brought  to  recover  damages 
for  such  iDjitries  under  chapter  18  of  tbe 
Bevion  Laws  of  13ST.  wbicb  reads  as  follows: 

"  Every  rsilrosd  corporalion  owning  or 
operating  a  railroad  in  Ibis  Slate  shall  be 
hable  for  all  damages  auslaliied  by  any  agent 
or  servant  thereof,  by  reason  of  the  neglippnce 
of  any  other  agent  or  servant  thereof,  without 
conlnbulory  negligence  on  bis  part,  wbrn 
sustained  within  tbis  State;  and  do  contract, 
rule  or  regulstion  between  such  corporation 
and  atiy  agent  or  servant  shall  impair  or  di- 
minish such  liability:  Provided,  that  nothing 
In  this  Act  shall  be  so  construed  as  to  render 
any  milroad  company  liable  tor  damages  sus- 
tained by  any  employfi,  agent  or  servant  vrhile 
engaged  In  the  consiructlOD  of  a  new  road  or 
aoy  part  thereof,  not  open  to  public  travel  or 
me." 

MeMT».  Drit,p«r  ft  D^vlfl  for  appellant 

Mt*»n.  Wbit«  ft  Rernolda,  Jamaa 
Smith,  Jr.,  and  W.  H.  BUbb  tor  respond- 
ent 

•Bead  notes  by  HrraaxLii,  J. 

Kim.— Construction  of  Hanaebnaelta  Emplor- 
•r^  Ltabllltj  Act,  Stat.  188T,  chap.  X?D.  See  nola 
to  Rralla  T.  Mechanld  Mills  (Haw.)  E  I..  R.  A. 
*SI;  Hellor  v.  Uercbanta  Hfgr.  Co.  (Maa.1  S  L.  R.  A. 
na    And  aee  Asbiejr  v.  Bart,  1  L.  B.  A.  S&S.  UT 


Mitchell,  J.,  delivered  tbe  oplnkni  ot  tba 
court  I 

Theinjury  to  plaintiff  having  been  caused  by 
the  negligence  ot  his  fellow  servant,  he  cauDOt 
recover  unless  under  chapter  18,  I^ws  1887. 

In  Latal'tt  v.  St.  Paul,  M.  S  M.  R.  Co.,  40 
Minn.  249,  in  which  ibis  Statute  waa  very  fully 
considered,  we  held  thai  it  applied  oulv  to  tba 
peculiar  hazards  incident  to  tbe  use  and  opera- 
lion  of  railroads;  tbat  it  must  be  constiucd  as 
designed  exclusively  for  the  benefit  of  Ibose 
who  are  to  tbe  course  of  tbeir  employment  ex- 
posed to  such  hazards,  and  whose  injuries  are 
caused  by  tbem.  And  the  more  we  consider 
ibe  queslioo  the  more  are  we  conQrmed  In  ihe 
opinion  that  it  is  oulv  when  construed  as  sub. 

eit  to  some  such  limitation  tbat  the  Stntutc  can 
sustained  as  a  valid  law.  As  was  said  in  the 
case  referred  to,  to  avoid  tbe  imputation  of 
"class"  lei;islBtion,  the  clnssification.  in  csaes 
of  special  legislation,  must  be  made  upon  some 
apparent,  natural  reason, — some  reason  sug- 
gested bynecessltv,  by  such  a  difference  in  the 
situation  and  circumstances  of  tbe  BuliJeciB 
placed  in  dllTerent  clauses  as  suggests  tbe  ne- 
cessity or  propriety  ot  different  legislation  with 
respect  to  tbem.  If  adislioction  is  to  be  mads 
as  to  tbe  liability  of  employers  to  their  em- 
pIoy&,  It  must  be  based  upon  a  difference  in  tbe 
nature  of  the  employment,  and  not  of  tbe  em- 
ployers. One  rule  of  liabitity  cannot  be  estab- 
lished for  railway  companies,  merely  aa  sucb, 
and  another  rule  for  other  employers,  under 
like  circumstances  and  conditions,  unless  upon 
the  theory  suggested  In  Mimniri  P.  S.  Co.  v. 
Maekefi.  137  D.  8.  205  [83  L.  ed.  107],  tbat  the 
Btale  may  "piescrlbe  the  liabilities  under  which 
corporations  created  by  its  taws  shall  conduct 
tbeir  business  In  tbe  future,  where  nolimitatiou 
is  placed  upon  its  power  in  this  respect  by  their 
charters," — a  proposition  which,  as  thus 
broadly  stated,  that  court,  in  view  of  its  later 
utterances,  could  hardly  have  intended  to  an- 
nounce. Indeed,  tbe  particular  question  now 
under  consideration  was  not  before  the  court, 
and,  presumably,  was  not  in  mind.  Neither 
would  it  relieve  the  Act  from  the  imputation  of 
class  legislation  that  it  applies  alike  to  all  rail- 


brought  under  its  influence  are  Iieated 
alike  under  the  same  conditions."  But  this  is 
only  balf  tbe  truth.  Not  only  must  il  treat 
allkp.  under  the  same  conditious,  all  who  are 
brought  "  within  its  inBuence."  but  in  its  clas- 
siflratiou  it  must  bring  within  Its  influence  all 
who  are  u  nder  tbe  same  conditions.  Therefore, 
if  a  distinction  is  to  be  made  between  railway 
corporations  and  other  employers  as  respects 
their  liability  to  tbeir  employes,  it  miisl  be 
based  upoo  some  difference  in  the  nature  of  the 
eniploymeut.  and  can  only  extend  to  cases 
where  sucb  diScrcace  exists  Hence  most 
courts,  as  aotnblj  in  Iowa  and  Kansaa,  have 
belli  Ibat  similar  statutes,  although  general  in 
their  terms,  embrace  only  "tbe  peculiar  haEarda 
of  railroading."  But,  when  we  come  lo  exam- 
ine the  adjudicated  cases,  we  confess  we  are 
unable  to  discover  any  definite,  consistent  or 
logical  rule  wbicb  iho  (x>urts  have  applied  in 


lao 


Wraooimn  Supsbmb  Coitxt. 


Aps.. 


dstermJnlDg  whether,  upon  the  ttcia  of  &  par- 
ticalar  case,  it  fell  nttbta  or  without  the  Btat- 
at&  In  some  caaes  It  hu  beeo  held  that  the 
Stktute  appliud  because  the  dat;  of  the  em- 
plof  fe  requiied  Ibem  to  ride  ufKiii  the  cars  to 
the  place  of  work,  although  tbe  injurj  was  not 
■OBtained  while  thus  riding,  and  was  oot  caused 
by,  or  In  anj  mannei  connected  with.  Ihe  op- 
eratioQ  of  the  road.  Such  a  position  seemB  to 
ua  wholly  illogical.  Other  cues  have  beea  held 
within  the  Sialute  because  the  work  being  per- 
formed was  necessary  to  tbe  uBe  and  operation 
of  the  road,  although  the  injury  Bustained  was 
not  caused  br,  or  connected  wltb,  such  use  and 
operation.  This,  welhink,isequaIlyillog1caL 
In  fact,  the  proposition  la  so  broad  and  Indefi- 
nite SB  to  hrin^  within  tbe  Act  all  employ^a, 
regardless  of  tbe  nature  of  their  einploymeuti 
for  tbe  work  of  all,  even  clerks  in  offlces,  Is,  in 
a  HDse,  necessary  to  tbe  nse  and  operation  of 
the  road.  Therefore,  after  mature  considera- 
tion, our  conclusion  Is  that,  if  auylimitatlan  is 
to  be  placed  by  tbe  courts  upon  the  application 
of  this  Statate  (and  on  coDStitutioDal  gronods 
there  must  be),  tbe  oulj  one  which  will  fumiah 
any  definite  or  logical  rule  is  to  hold  that  It  only 
applies  to  tboee  employes  who  are  exposed  to 
the  peculiar  hsxards  incident  to  tbe  use  and 
operation  of  railroads,  and  whose  injuries  are 
the  result  of  such  dangers.  We  do 
to  Bay  that  there  may  not  be  reasons 
Ira  wme  difference  in  tbe  nature  of  tfie  em- 
ployiiieiit  which  would  warrant  the  Legislature 


in  placing  some  other  baiardB  within  the  pro- 

vislona  of  Buch  a  law;  but,  If  theconrts should 
attempt  lo  impose  upon  the  general  language 
of  this  Statuteany  other  limttatioQ  than  the  one 
Buegesled,  they  would  be  all  at  Bea,  without 
either  rudder  or  compass.  Applying  Ihe  test 
suggested,  It  la  clear  that  plaintiff's  case  is  not 
within  tbe  provisions  of  the  Act. 

A  crew  of  men,  of  which  jiIsiutifT  was  one, 
was  engaged  in  repairing  a  drawbridge  on  de- 
fendant'B  raUroad.  In  doing  this  work  it  was 
necessai^  to  leave  the  draw  partly  open. 
FlalotiCF  was  at  work  between  the  stationary 
part  of  the  bridge  and  the  draw,  when  the  wind 
blew  the  draw  shut,  and  Injured  him.  Tbe 
draw  might  and  should  have  been  fastened 
open,  which  was  omitt»l  to  be  done  through 
the  negligence  of  the  foreman  of  the  crew. 
Plaintiff  was  not  engaged  in  operating  the  road, 
nor  was  his  injury  catised  by  any  of  tbe  hazarda 
incident  to  its  operation,  any  more  than  In  the 
rase  of  the  helper  in  the  repair-shops  in  Iba 
JjitaiUe  Com.  As  suggested  by  counsel  for 
defendant,  suppose  there  had  been  a  wagon 
bridge  over  the  Bt.  Lonia  Jtlver,  alongside  of 
this  railroad  bridge,  andoneof  a  crew  engaged 
In  repniriog  it  had  been  injured  under  like  cii^ 
cumstances.  He  could  not  have  recovered 
from  his  employer.  Tet  tbe  actual  situation, 
bothas  to  the  nature  of  tbe  emplovmeut  and  tha 
cause  of  tbe  injury,  would  have  been  the  aame 

Order  denying  a  neia  trial  termed. 


■WISCONSIN  6UPBEMB  COURT. 


Uaiy  R.  DUTFEES,  Be»pt. 
Haij  DUFFIES,  A^O. 


EnUebi^  a  bnslMUid  tLwmy  from  Mb  wife 
and  deprlvlnB  her  of  his  societ;  aad  Bujtport  fflva 
her  no  tixtit  or  aoUoQ. 


tAniU  8, 1890.) 

APPEAL  by  defendant  from  a  indgment 
of  the  Superior  Court  for  Milwaukee 
County  in  favor  of  plaintiff  and  from  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
brought  to  recover  damRges  for  the  alleged 
enticing  away  of  plaintiffs  husband  and  de- 
priving plaintiff  of  his  society  and  support 
Sev^rted. 
The  facts  ate  suffldently  elated  Id  the  opln- 

Meirri.  Tan  Djrkc  A  Van  Drke,  tor 

At  common  law  a  wife  could  not  maintain 


3  Bl.  Com.  p.  143;  ZyncA  v.  EnigM,  »  H.  L. 
Caa.  677;  Reeve,  Dom.  Rel.  110;  Scbouler,- 
Dom.  Rel.  §41;  Van.  Amamv.Aj/ert.Ol  Barb. 
S44;  Action  of  a  Wife  for  the  Alienation  of 
her  Husband's  AffecUooa,  9  Wash.  L.  Ben. 
CIS,  S80. 

No  statute  of  thla  State  hM  changed  thiacmn- 
mon-law  rule. 

Laws  of  1881,  chap.  00,  which  enables  a 
married  woman  lo  mainiain  an  action,  as  if 
unmarried,  "for  an  Injury  to  her  pemon  or 
Gbaracler,"doeiliotcoaier  aright  to  mafotain 
this  action. 

Logan  r.  Logan,  77  Ind.  560;  Van  Amam 
V,  Ayeri,  wupra. 

There  Is  a  wide  distinction  between  an  "  In- 
jury to  the  person  "and  "an  injury  to  personal 
rights." 

Wagner  ▼.  Lathert.  26  Wis.  486;  Cailotnag 
V.  Lof/don.  47  Iowa,  456;  Frett  r.  Tripp,  70 
HI.  400,  500;  Meidel  v.  AntAiM,  71  HI.  241; 
Fenix  V,  .WeorfeiM,  73  111.  640;  Kerdt/  v.  Boue, 
Id.  184;  Oonfreu  v.  Stark,  73  lU.  197;  Qiibt  v. 
LfiTrabee,  33  Wis,  406;  Petarton  v.  KnMe.  US 
—    ""    'Mfon-      "■      "  -'  "•  ■    ~    — 

__    .  _.   WlUi 
for  respondent: 

The  right  of  a  husband  to  maintain  ai 


irotnan  can  maintain  an  aoUon  for 
_  »  for  BDtlcliiB  avar  ber  husband,  and  oon- 
•equent  denrtvatloD  of  Us  oomlort  and  aid,  pio- 
8L.B.A. 


tecUoD  and  society.  Bennett  r.  Bennett,  S  I..  B.  A. 
US.  IIB  N.  T.  BM. 

She  ma;  maintain  an  action  a^lnat  anotlKT 
woman  tor  allenatlna  her  buabuid'a  affecttona 
Foot  V.  Oam,  B  L.  &  A.  B»,  H  OoDn.!;  Beaw  ▼. 
Adams  <H.  H.}  March  U,  IBKLj 


lesa 


DuTFEBI  T.  Dttftixi. 


for  the  loas  of  the  eontorlium  at  the  wife 
tbroagh  the  maUrious  loterference  of  a  third 
pereoa  is  not  Queetiooed.  Add  tbe  gist  of  ttie 
■clion  Ib  the  loss  ol  tbe  comfort  and  Bocietr 
oE  Ihe  i*ife,  and  not  the  loss  of  her  services. 
At  &Djnle,  lossof  BerTiceeisnotanindispeosa- 
ble  element. 

Winamort  ».  Ore^iiank,  WiUes,  581;  Philp 
T.  Squtre.  Peake,  N.  P.  Cas.  »2,  Bailer.  N.  P. 
78,  7B;  BarUlot  t.  Savlitr,  Peake.  N.  P.  Cas. 
7;  Weedtm  v.  Tinti>re£l.  5  T,  R.  857;  Jaynei  v, 
Jayntf,  89  Euo,  40;  Baker  t.  Baker,  16  Abb. 
N.  C.  203,  and  authoritiea  cited;  LyncA  v, 
Enight,  B  H.  L.  Caa.  677,  588;  Cooley,  Torts, 
S24;  Heermanee  v.  Janu*,  47  Barb.  120;  JfAtn«- 
fcirtv.  .fi/fijt,  82Mo.  584. 

Tbia  action,  like  erery  other  ton  action, 
rests  upon  tbe  broad  pnuciple  that  where  a 
legal  right  ia  impaired  or  lost  bj  the  wrongful 
act  of  another,  tbe  wrong-doer  must  answer 
for  the  Injury  in  daaiages. 

Cooley.  Torts,  20;  Athby  v.  Wtite,  3  Ld, 
Raym.  838;  1  Smith.  Lead.  Cas.  •343,  7th  Am. 
ed.  455;  Chapman  t.  Piekengill.  3  Wilson, 
146;  PaOey  t.  Freeman,  8  T.  R  51 ;  Lvmlty  v. 
Oye.  2  El.  A  Bl.  218;  Bovsen  t.  Ilali,  L.  R.  6 
Q.  B.  Div.  883;  Walker  v.  Cronin.  107  Mass. 
bSli;  Benton  ▼.  Pratt,  %  Wend.  S8S:  Biee  v. 
Hanley.  S6  N.  Y.  82. 

Whatever  disability  the  married  woman 
was  under  at  common  law  with  respect  to  uc- 
tioDs  was  due  to  the  Sclioo  that  the  busbnud 
and  wife  were  one  person — i.  t.  the  husband. 

BaU  V.  BuUard,  63  Barb.  143. 

Prior  to  the  marriage  the  parties  were  equal 
Id  Ibe  law.  Tbe  promise  of  the  woman  to 
marry  the  man  wa*  aa  good  as  his  promise  to 
marry  ber. 

Uarriton  r.  Cage,  6  Hod.  411. 

Our  ConslitutioD  precludes  aoy  discrimina- 
tion which  will  afford  help  to  the  strong  and 
leave  the  weak  witbont  rearesa. 

Art.  1,  S  9. 

Tbe  married  woman  had  a  legal  right  to  tbe 
eoatortium  of  ber  husband — at  tbe  common 
law — as  much  as  to  her  separate  estate  wbich 
■he  held  under  (be  protection  of  a  court  of 
chancery.  She  might  not  have  her  remedy 
in  the  common-law  courts  because  of  the  no- 
tion of  the  law,  tbcreforeebeauuglil  redress  in 
tbe  eccleuastical  court  where  she  might  have  a 
remedy. 

Wtitiake  V.  Watlake,  34'Ohlo  St.  621. 

If  there  is  any  doubltliat  tbe  right  of  eon- 
aortivm  was  a  le^l  right  of  the  wife  by  the 
common  law,  there  Is  no  such  doubt  as  to  our 
law.  It  springs  from  tbe  marriage  contract. 
Whra  the  Statute  made  desertion  a  cause  for 
divorce,  it  likewise  made  the  consortium  a  legal 
right  in  Ihe  wife. 

Iiihe  al'o  has  a  remedy  for  a  malicious  injury 
U>  tbsi  right. 

AiItbyM.  White.  3  Ld.  Raym.  938;  Wint- 
more  v.  Oreenhank,  Willes,  681;  Const,  srt.  I, 
§9;  Flanden  v.  Merrimack,  48  Wis.  667-575. 

The  ricrht  of  each  party  in  the  marriage  con- 
tract is  ret  and  subject  to  ownersblp;  the  term 
"property"  in  its  t>road  sense  includes  this 
right. 

Jayna  t.  JayjMft,  89  Hun,  40. 

By  looking  at  Ihe  general  scope  of  the  legis- 
lation it  is  dear  that  tbe  intention  was  to  give 
the  married  woman  the  some  remedy  for  every 
6L.R.  A. 


No  other  oooclusiou  Is  possible  without  n 
Ing  to  a  strict  and  technical  construction  of 
these  provisions  of  the  statutes  which  Ihia 
court  bas  held  are  to  be  liberallv  conslrued. 

Kroutkop  V.  8/ionlt,  51  Wis  304;  Sliana/Uuk 
v.  Madiaan,  ST  yfis.  278:  Carney  v.  OleiMoer, 
62  Wis.  483;  AfeLimant  v.  Lanauttr,  63  Wis. 
S96. 

This  right  of  action  has  been  upheld  by  th« 
following  decisions  of  New  York,  whose  stat- 
utes are  sutMlautially  like  our  own: 

Jaynu  v.  Jaynes,  89  Hun,  40;  Breiman  y. 
Paatdi..  7  Abb.  N.  C.  349;  Baker  v.  Baker.  1ft 
Abb.  N.  C.  393:  Warner  v.  MiOer.  17  Abb. 
K.  C.221;  Cl'urehiUf.  Leait,  Id.  226;  BennelC 
V.  Bennett,  6  L.  R  A.  563,  116  N.  T.  584. 
See  also  Qark  v.  Harlan,  1  Cin.  Super.  Ct. 
Rep.  418;  Watlakey.  Weeliake.tupra.-Lyncliv. 
Knight,  9  H.  L.  Cas.  677. 

Orton,  J.,  delivered  the   opinion   of  tb» 

This  action  [s  broi^ht  by  the  plaintiff,  aslhtt 
wife  of  one  Frank  W.  DulBes,  against  the  de- 
fendant, the  mother  of  said  tS^nk,  to  recover 
damages  by  reason  of  Ihe  defendant  having 
wronjifully  induced,  persuaded  and  caused  the 
said  Frank  W.  Duffles  to  refuse  further  to  live 
and  cohabit  with  the  plaintiif,  and  to  support 
aod  msinroin  her,  and  to  support  and  maintain 
their  child,  and  maliciously  enticed  liim  away 
from  her,  inlcndiog  thereby  to  deprive  her  of 
bis  society,  and  support,  maintenance,  aid  and 
assistance.  Theaction  was  tried,  and  the  plain- 
tiff recovered,  by  the  verdict  of  the  jury, 
(3,000,  of  which  the  pbiintiff  remitted  $1,000, 
and  judgment  was  rendered  for  the  residue 
thereof.  Errors  are  assigned  for  admitting 
irrelevant  testimony,  refusing  to  submit  cer- 
tain questions  to  the  Jury,  to  give  certain  in- 
structions and  for  denying  motions  for  nonsuit 
and  for  a  new  trial,  but  tbey  will  not  be  con- 
sidered any  further  than  some  of  them  may  in- 
volve the  question  whctber  the  aclion  Itself 
will  lie.  The  learned  counsel  for  tbe  appel- 
lant, iMfore  the  trial  was  commenced,  objected 
to  the  introduction  of  any  evidence  under  tbo 
complaint,  on  tbe  ground  that  it  staled  no 
cause  of  aclion,  whlcn  objection  was  overruled. 
On  this  demurrer,  ore  teiiut,  the  learned  coun- 
sel contended  that  this  action  would  not  lie  at 
common  law,  and  that  there  ia  no  statute  al- 
lowing it.  From  tbe  examination  of  tbe  au- 
thorities we  have  been  able  to  make,  and  con- 
Bidertog  the  reason  thereof,  we  have  concluded 
that  such  contention  is  correct,  and  that  the  ac- 
tion cannot  Ik  maintained. 

The  learned  counsel  of  the  respondent  con- 
tends tbst  the  action  lies  (1)  at  the  common 
law;  and  (2)  by  the  terms  and  liberal  interpre- 
tation of  our  etotules;  and  (31  by  analosy  to 
similar  cases.  The  learned  counsel  does  not 
contend  that  any  such  action  was  maintained 
at  tbe  common  law,  but  that  by  the  principles 
of  the  common  law,  and  in  analogv  to  similar 
actions  at  tbe  common  law,  the  ri^-lit  of  action 
existed,  and  was  not  mnininiiiabk'  iiuly  on  ac- 
count of  the  wife's  di>nt>ilily  to  bring  the  action. 
But  the  wife  was  Lot  only  unnble  to  bring  th« 
action  to  recover  damages  for  the  loss  of  her 
husband's  society,  but  tbe  damages  thenuelvea 
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were  tbe  property  or  Qie  bnabaod,  tbe  some  rs 
in  case  of  persooft)  injuiy,  or  for  dcfsmatioD, 
even  before  marriage.  Q^aon  t.  Qibton,  43 
Wifl.  38;  Bamrt  v.  Martin,  15  WU.  341. 

Hon  cao  she  be  said  to  bave  had  a  rigbt  of 
action  to  recover  damages  nbicb  she  could 
neither  own  nor  eitio;?  More  properly  tbe 
rigbl  of  action  was  in  the  busband,  id  tbe  in- 
terest or  on  account  of  bis  wife.  Tbe  commoo 
law  could  not  reeoiruize  a  rlgbt  of  action  In  the 
wife  to  sue  for  the  lossof  her  husbnnd's  society, 
wilbout  Involving  tbe  abeurdit;  that  the  hus- 
band might  also  sue  for  aucb  a  cause.  Tbe 
vife  baviDg  do  riirbt  of  property,  at  cotnmoD 
law.  In  any  damages  recovered  on  her  accouot 
for  any  cause,  neither  could  she  bave  anyright 
of  action  (o  recover  them.  Tbia  may  bave 
been  groiifly  wroDg,  but  aucb  was  the  theory 
of  the  common  law,  and,  to  make  it  conslslFiit, 
tbe  wife  had  no  such  right  of  action.  The 
wife  was  not  only  inferior  to  tbe  husbnnd,  hut 
she  bad  no  persoual  identity  separate  from  her 
husband.  It  is  not  proper  to  sav  that  tbe  com- 
mon law  was  inronsistent  In  denying  lo  the 
wife  tbe  rigbt  to  btiogsucb  anactioD,  and  at  tbe 
Mme  time  allowing  the  bushand  to  sub  for  the 
loss  of  tbe  sociely  of  bis  wife.  Her  disability 
in  this  respect  was  conaUtenI  with  all  of  her 
diaabilitiea. 

When  tbe  learned  counsel  dies  tbe  case  of 
Wimmore  v,  Grtenbank,  Willes,  681,  decided 
in  the  nineleenlb  year  of  Qeorge  the  Third,  In 
which  the  husband  sued  for  enticing  away  bis 
wife,  per  guod  am'iit  the  comfort  and  society 
of  bis  (vife,  as  furnishing  tbe  same  reason  for 
the  wife  bringing  such  an  aclion,  he  ignores 
all  these  common  law  disabilities  of  tbe  wife, 
which  are  consistent  with  each  other.  Otief 
Jiulia  Wi\]ea  admitted  that  there  svasnoprme- 
deat  for  sucb  an  action,  but.  as  the  action  on 
the  case  had  been  Inveuled  for  similar  cases, 
be  claimed  that  this  was  only  another  case 
with  new  facts,  and  as  there  were  "injury  and 
damage,"  and  tbe  violation  of  a  right,  and  tbe 
action  ought  lo  lie,  it  wonld  lie  within  ibe  rea- 
son of  other  cases.  And  so  the  learned  coun- 
sel argues  from  P/iSp  v.  Squire,  Penke,  N.  P. 
Cas.  82,  in  the  81st  year  of  Qeorge  tbe  Third, 
in  which  Lord  Kenyon  held  that  tbe  aclion  by 
the  btisband  was  not  for  tbe  loss  of  tbe  services 
of  tbe  wife,  but  of  her  Hociety. 

In  I'aalet/  v.  Frerman,  8  T.  R  61,  the  action 
was  for  making  a  false  affirmation  with  Intent 
to  defraud.  Lord  Eenyon  held  that  tbe  action 
would  He.  although  a  new  case,  because  there 
waa  damnu/n  cum  ir0vria. 

In  AM)/  V.  White,  2  Ld.  Rajm.  988,  decided 
In  1701,  the  aclion  was  against  an  officer  for 
refusing  to  receive  the  plaintifl's  vole.  It  was 
a  case  of  prtina  impre»*iO"ii,  but  O'litf  Jvstite 
Holt,  B.sainst  tbe  other  Judges,  held  that  the 
action  would  Heat  common  law,  on  tbe  ground 
that  where  there  Is  a  wrong  Ibcre  should  be  a 

In  Cl.apman  v.  Pickeri^ll,  2  Wilson,  145,  the 
action  was  for  falsely  and  maliciously  suing 
out  a  baakrupt  conimirsion  and  it  was  held 
that  the  aclinn  would  lie  at  common  law  on 
tbe  same  ground. 

In  l.umiey  v.  Oye,  2  El.  A  Bl.  Sie,  tbe  ac- 
tion was  for  enticing  away  a  singer  employed 
to  sine  in  a  theater,  and  in  Rovmn  t.  llaU,  L. 
R.  6  Q.  B.  DiT.  888.  for  enticing  away  a  com- 
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mon  laborer  employed  by  tbe  plaintiff.  These 
are  all  new  cases  predicated  upon  the  same  gen- 
eral principles  of  tbe  common  law.  The  argu- 
ment is,  if  these  actions  can  t)e  sustained,  and 
the  action  of  the  husband  for  the  loss  of  big 
wife's  eontortium,  why  may  not  an  aclion  by 
or  on  behalf  of  the  wife,  for  the  loss  of  h^ 
husband's  society,  support  and  protection,  be 
maintained  on  the  same  principles?  The  rea- 
son is  obvious,  and  suggested  above.  The 
wife  batl  no  property  in  Ibe  eoiuortium  of  her 
busl«nd  that  is  lost,  nor  any  tigbi  to  it  that 
has  beenviolHledatcommon  law.  If  Ihesame 
able  Judges  who  were  free  to  invent  actions, 
and  (o  sustain  new  cases  in  an  old  aclion,  and 
were  quick  to  see  tbe  Justice  and  humanity  of 
all  casea,  could  have  found  a  rigbt  of  action  of 
tbe  wife  in  sucb  a  cate,  we  may  believe  that 
old  forms  and  fictions  would  not  bave  stood  in 
tbe  way.  Her  relative  position  and  condition* 
as  a  wife  at  common  law  nrecladed  the  recog- 
nition of  any  sucb  rigbt  of  action.  Under  the 
civil  law  the  husband  and  wife  were  disiinct 
persons.  The  wife  bad  a  separate  eststc^  tbe 
right  lo  contract  debts  and  lo  brine  actions  for 
injuiies.  Her  position  was  so  Dearly  equal  to 
that  of  her  husband  that  her  right  to  his  so- 
ciety was  recognized,  and  she  had  a  remedy 
for  its  loss.  But  that  remedy  was  confined  to 
the  ecclesiastical  courts,  and  consisted  only  in 
having  her  husband  returned  to  her.  1  BL 
Com.  443. 

The  wife  bad  a  right  of  action  tor  defama- 
tion, by  the  civil  law,  but  it  was  denied  her  ia 
the  common-law  courts,  because  she  would 
then  have  two  actions  or  a  double  remedy. 
Palrner  v.  Tliorpe,  4  Coke,  SO;  Bipvn  v.  Emet, 
12  Mod.  106,  2  Snik.  694. 

Another  renson  was  that  an  action  for  defa- 
mation would  not  lie  without  special  damages, 
and  the  wife  could  bave  no  special  damaj^ea. 
In  looting  into  the  books  of  the  common  lair, 
we  can  find  no  such  aclinn  or  right  of  actioo 
of  the  wife,  and  tbey  are  both  denied  on  prin- 
ciple as  well  OB  want  of  precedent  In  tb« 
genial  light  of  modern  times,  tbe  true  situation 
and  position  of  tbe  wife  in  the  marriage  rela- 
tion are  seen  more  clearly  than  formeriy.  and 
the  place  assigned  her  by  the  law  and  by  com- 
mon consent  is  much  higher  and  moresuitablo 
to  ber  intrinsic  character,  ability  and  worth. 
She  ia  placed  on  a  nearer  equality  with  her 
liusband  in  her  rights  of  person,  property  and 
cbamcter.  Under  the  Just  and  genial  laws  of 
married  women,  ahe  has  resumed  ber  position 
of  t,femt  tele,  as  nearly  as  ia  compatible  with 
nattiral  law.  It  is  not  therefore  surprising 
that  BO  great  and  gallant,  learned  and  humane, 
a  Judge  and  chancellor  as  Ijrrd  Campbell 
should  bold  in  Lynch  v.  Kmghi,  9  H.  L.  Cas. 
577,  thst  tbe  wife  bad  the  same  rigbt  to  th« 
eontortium  of  ber  husband  that  he  had  to  bets, 
and  might  allege  special  danisge  for  Ita  Ines, 
caused  by  defamation  of  ber  character.  The 
Lord  Chancellor  said  that  it  was  acase  of  first 
impression 9,  and  reeled  bis  opinion  upon  the 
great  changes  that  had  taken  pla(%  in  tbe  posi- 
tion and  relations  of  the  wife  under  modern 
legislation.  The  opinion  is  by  no  meana  posi- 
tive, and  placed  the  ricbt  on  the  condition  that 
it  might  be  shown  that  the  wife's  "loss  and  In- 
jury" concurred.  But  tbe  opinion  is  obiltr  in 
that  case,  and  offhand,  and  can  bardly,be  ac- 
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copied  BB  niithorltj.    But  the  remedy  of  the 

wiru  WBH  of  DO  use  or  beoefll  to  her,  tor  she 
had  tu  Join  her  husbsnd  in  the  suit,  and  tlie 
damacBS  rrcovercd  btloneed  exciuBi^ely  to 
him.     The    plaintiff    obuiocd    Jud);ment    In 

fucen'e  Bench  in  Ireland.  It  was  affirmed  in 
xcbeqiier  by  a  divided  courl,  and  reversed  in 
the  House  of  Lords,  but  on  anotber  questioD. 
It  V),  botvever,  a  decision  tbat  no  auch  cose  bad 
«ver  been  sustained  at  common  law. 

In  WeiUike  v.  Weitlake.  84  Ohio  St.  831.  it 
-was  held  thai  the  uctioQ  would  not  lie  at  com- 
mon law,  and  it  was  only  allowed  in  Ohio  by 
<be  Statute  that  ^ave  the  wife  n  ligbt  of  action 
for  all  violations  of  or  injurv  to  the  wife's 
"personal  lighta."  Judat  Coole?  said  he  could 
«ee  "DO  reasrin  why  such  an  action  might  not 
-exist,  when  the  Statute  allowed  her  to  sue  for 
peisonal  wrouM."     Cooley,  Torts,  228. 

"Personal  riglits"  are  not  rif;ht9  of  person. 
The  lailer  are  physical,  and  the  former  are 
tehttlve  and  general,  and  embrace  all  the  rights 
any  person  may  have  and  all  the  wrongs  be 
may  euffer.  The  court  held  correctly  that  the 
right  to  tlie  society  of  her  husband  was  a  per- 
Bonal  ripbl,  under  the  Statute.  It  was  so  held 
«1bo  In  Clark  y.  Uarlan,  1  Cin.  Super.  Ct,  Rep, 
418.  It  is  said  in  the  opinion  tbatthe  wife  hud 
no  sncb  right  at  common  law  as  a  peraooal 
rigbi,  and  tberefore  ebe  could  not  sue,  but  she 
may  by  force  of  the  Statute. 

But  ft  was  held  in  Mufford  v.  CCeuxU,  21 
Ohio  St.  lUl,  that,  under  tbe  Statute  that  al- 
lowed the  wife  to  sue  for  "injury  to  her  prop- 
erly or  person,"  she  could  noi  bring  this  act  ion 
for  the  contortium  of  her  husband,  nor  atcom- 

In  many  cases,  as  in  Aihbg  v.  W/iiU,  ntpra. 
It  has  been  held  that  the  action  miglit  be 
brought,  because  there  should  be  "no  wrong 
■wi'hoularemedy,'*as  e/(»c//u»(iM  Holt  said 
in  Ihat  case.  But  we  must  not  forget  tbat  lo 
«n(ice  away  her  buebond  was  no  wrong  to  the 
wife,  and  she  had  no  right  to  bis  society,  and 
the  damages.  If  any,  belonged  to  bim  at  i 

In  Van  Arnam  \.  Ayert,  67  Barb.  S44,  it 
"was  held  that  tbe  action  would  not  lie  at  com- 
mon law,  Dor  under  the  Statute,  "for  Injury  to 
her  person  and  cbaracler,"  or  her  separate 
properly. 

In  ./ayn«  t.  Jayna,  89  Hun,  40,  it  was  held 
that  the  action  would  lie  under  the  Statute  of 
"Civil  Procedure."  but  not  at  common  law. 

In  Breiman  v.  Foa»e?t,  7  Abb.  N.  C.  249,  it 
-was  held  that  the  action  would  lie,  if  not  under 
the  Statute,  under  the  authority  of  Lynch  v, 
Snight,  I'ipra,  since  the  wife's  disability  to  sue 
alone  had  been  removed. 

In  /ftiiter  y.  Baker,  16  Abb,  N.  0.  293,  the 
right  is  predicated  upon  the  wife's  separate 
properly,  and  the  right  to  sue  for  injury  to  her 
person  and  character. 

In  Logan  V.  LeganjTJlaA.  669,  theactionby 
the  wife  was  for  defamation,  and  she  counted 
per  quod  for  loss  of  the  society  of  her  husband. 
It  was  held  that  she  might  bring  the  action  un- 
-der  the  Statute,  of  "injury  to  her  ]>ergon  or 
-charscter,"  but  It  could  not  be  extended  for 
loss  of  tbe  society  of  her  husband. 

In  Calloieay  t.  Lay^n,  47  Iowa,  46S,  an  ac- 
tion under  the  Liquor  Law  like  ours  in  chapter 
127,  Laws  l)t72,  in  which  the  wife  might  re 
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cover  "for  injuiy  to  her  person,  property  or 
means  of  support,  and  for  all  dama^n^  sus- 
laiued,  and  for  exempl^iry  damages,  it  was 
bold  tliat  sbe  could  not  recover  fur  the  loss  of 
her  biiatHind'9  society.  And  so  in  PYeea  v. 
Tripp,  70  111-  603,  and  in  Uonfrey  v,  Ulark,  73 
III.  187,  and  in  Maljord  v.  CieineU.  mpra. 

The  recent  case  of  Feoi  v.  Card,  58  Conn.  1, 
6  L,  R.  A.  829,  is  Eusiainedby  the  au  bonty  of 
f.yneh  v.  Knight,  tupra.  and  on  the  ground 
tliat  the  wife  is  in  a  condition  of  perfect  equal- 
ity with  her  husband,  and  "her  right  is  tbe 
same  as  his  in  kind,  degree  and  value,"  It  is 
said  Ihat  even  If  the  damages  go  to  the  hua- 
band,  he  would  hold  them  as  trustee  for  the 
wife.  This  case  would  be  of  greater  authority 
if  ilie  eipreaaioos  of  the  wife's  absolute  equal- 
ity with  her  husband  were  less  general,  sweep- 
ing nniunlimited. 

'The  still  more  recent  case  of  Bennett  v.  Btn- 
Ttett,  118  N,  Y.  584,  6  L.  R.  A.  653,  holds  that 
the  action  will  lie  at  common  law,  and  cites 
Lyiidi  y.  Knight,  tupra,  and  under  the  statutes 
which  allow  her  to  recover  for  "injury  to  l.rr 
person  or  character,"  and  give  her  separutu 
property.  It  is  held,  in  tbe  leading  opinion, 
thai  the  wife  can  bue  alone  for  all  injuries  to 
her  person,  and  the  damages  recovered  will  be- 
long to  her. 

It  will  be  seen  that  there  is  very  little  concln- 

slvc  authority  on  Ihis  question  by  the  deeisiona 

of  the  courts  in  this  country  or  in  England. 

Tbe  doctrine   may    be  said   lo  be  unsettled. 

Those  courts  which  hold  that  the  action  wiU 

lie  at  common  law  do  so  because  the  Statute 

has  placed  the  wife  on  an  equality  with  the 

bus)^nd    or  removed  her    disabilities.     This 

would  seem  to  imply  that  tbe  action  would  not 

lie   at  common  law,    but  by   Statute.     Other 

courts  hold  that  the  right  of  action  existed  at 

law,  and  would  therefore  lie  as  soon 

he  Statute  removed  the  wife's  disability  to 

alone.     The  question  may  be  said  lo  be  a 

r  one  In  this  court,   although  the  eSecl  of 

"  -'      -   ^  -St---  may  have  a  direct  bear- 


ngup 


nit. 


of  Peterson  »,  KnodU.  35  Wis.  80, 
was  an  action  under  the  Liquor  Law,  common- 
ly called  Ihe  "Qrahara  Law,"  to  recover  for 
injury  to  the  "person,  property  or  means  of 
support"  of  the  wife.  Tbe  huabund  was  made 
drunk,  and  turned  his  wife  out  of  doors,  Tlie 
question  was  raised  whether  injury  to  her  feel- 
ings and  for  the  indignity  could  be  recovered 
in  the  action.  The  court  cilea  Mulford  v. 
CUteell,  lupra,  as  holding  that  nothing  could 
be  recovered,  except  for  actual  violence,  or 
physical  injury  to  the  person  or  health,  not 
even  for  her  disgrace  or  loss  of  society  of  her 
husband,  and,  wbileapproving  that  case, holds 
tbat  for  injury  to  the  feelings,  and  for  the 
indignity,  she  may  recover,  because  it  is  a  part 
of  the  actual  damages  in  Ihe  action,  and  con- 
nected with  the  injury  lo  her  person,  and  be- 
cause "exemplary  damages"  may  a'so  be  re- 
covered under  the  Statute.     This  limitation  to 


band's  society  could  not  he  recovered  for  under 
the  Statute.  The  cases  in  Ohio  and  Illinois, 
under  the  same  law,  bold  tbat  damages  for  lbs 
loss  of  her  husband's  society  cannot  be  recov- 
ered, as  we  have  seen. 


WmcOHHiH  ScrmEMH  Coubt.  - 


The  caw  of  Dillon  y.  Under.  8S  Wla.  S44. 
was  biougbt  under  the  uane  Stature  IcLap.  127. 
Laws  1872).  While  It  was  pending,  and  be- 
fore trial,  chap.  179,  Laws  JB74,  repealing  the 
above  cliapter,  was  passed,  and  the  question 
waa  whether,  by  such  repeal,  the  SLiion  whh 
defeated  or  abated,  or  saved  by§  »3,  chap.  119. 
Hev.  Stot.  1&58,  now  S  ^BtI,  Kev.  Stat.  It 
waa  held.  Chief  Jvttiee  Ryan  writinjr  the  opin- 
ion, that  IhL'  seclloQ  referred  lo  related  only  to 
"  new  forms  of  remedv  for  old  rij^bta,"  and 
tbat  the  Statute  created  the  cause  of  action 
itself,  and  that  the  repeal  took  away  iho  right 
of  action,  and  that  was  not  saved  by  the  Sla^ 
ute,  and  waa  therefore  gone.  The  important 
and  pertinent  effect  of  Inis  decision  la  that  the 
Statute  created  the  cause  of  action  or  right  of 
action  to  recover  damages  by  reason  of  any 
person  causing,  through  drunkenness  of  the 
husband,  any  injury  to  the  wife's  "person, 
property  or  means  of  support,  and  any  dam- 
ages sustained,  and  eiemplary  damages." 

Then  it  follows  tbat  such  a  cause  of  action 
or  riiibt  of  action  did  not  exist  at  common  law, 
but  is  purely  statutory.  If,  (hen,  such  dam- 
ages could  not  be  recovered  at  common  law, 
much  less  could  a  more  remote  and  specula- 
tive clasa  of  damages,  for  the  loss  of  the  hus- 
band's society  by  such  means,  be  recovered  at 
common  law,  or  without  a  statute  creating 
such  a  cause  of  action  or  right  of  action.  It 
follows  also,  as  before  said,  that  the  right  of 
action  of  the  wife,  in  such  a  case,  did  not  exist 
at  common  law.  It  was  not  a  mere  common- 
law  disability  to  bring  the  action.  The  only 
two  statutes  now  in  force  in  this  B'ate  allow- 
ing the  wife  to  bring  an  action  alone,  and  to 
have  the  damages  recovered  her  own  separate 
property,  are  said  chapter  17B,  Laws  1874 
(Rev.  Stat,  g  1G60).  which  givea  her  an  action 
gainst  any  person  who  causes,  through  the 
drunkenness  of  the  husband,  "  injury  to  her 
person,  properly  or  means  of  support;"  and 
chapter  99,  liaws  1881,  which  gives  her  an 
action  for  any  "injury  to  her  person  or  cliar- 
acler."  According  to  common  reason  and  the 
decided  weight  of  authority,  neither  of  these 
Statutes  gives  the  wife  any  right  of  action  for 
the  eonKtrtiatn  of  her  husband.  The  loss  of 
her  husband's  society  is  not  an  injury  to  her 
person,  property,  means  of  support  or  char- 
acter, and  such  an  action  cannot  be  forced, 
witiiin  the  terms  or  spirit  of  the  statutes,  by  the 
most  strained  and  liberal  construction.  Such 
a  right  of  action  does  not  exist  b^  law,  nor 
can  it  Im  inferred  from  the  ameliorated  and 
chaoged  conditions  of  the  wife,  and  her  equal- 
ity Willi  her  husband,  produced  by  modern 
legislation  in  her  behalf.  Whatever  equality 
Of  rights  with  her  husband  she  may  have,  it  is 
not  proper  to  say  that  "  her  rigbt  to  the  society 
of  her  husband  is  the  same  in  kind,  degree  and 
value  as  his  right  to  her  society."  There  arc 
natural  and  unchangeable  conditions  of  hus- 
band and  wife  that  make  tbat  rigbt  radically 
unequal  and  diflerent.  The  wife  is  more  do- 
mestic, and  Is  supposed  to  have  the  personal 
care  of  the  household,  and  her  duties  in  the 
domestic  economy  require  her  to  be  more  con- 
stantly at  home,  where  (he  husband  may  nearly 
always  eipect  to  fli>d  her,  and  enjoy  ner  soci- 
ety. She  is  purer  and  better  bv  nature  than 
her  husband,  and  more  governed  by  principle 
8I>.It.A. 


and  a  sense  of  duty  and  right,  and  she  seldonk 
violates  her  marriage  obligations  or  abandons 
her  home,  or  denies  to  ber  husband  the  com- 
iorls  and  advantages  of  her  society  by  any  in- 
ducement or  inHitence  of  others,  without  Just 
cause.  Actions  against  others  for  enticing  her 
away  from  bur  home  and  her  husband's  society 
are  not  frequent.  Khe  is  protected  from  sucu 
wrong,  not  onJy  by  her  integrity  of  character, 
but  by  greater  love  for  ber  family  and  the 
comforts  and  genial  influences  of  home  life. 
With  the  husband  the  cose  is  different.  He 
may  not  be  his  wife's  superior  in  the  sense  of 
the  common  law,  or  in  anything,  and  may  be 
her  inferior  in  many  things,  but  he  is  charged 
with  the  duty  of  providing  for,  maintaining 
and  protecting  bis  wife  and  family.  He  la 
engaged,  for  this  purpose,  in  the  business  and 
various  em  ploy  menLB  of  the  outside  world,  that 
must  necessariiy  more  or  less  deprive  bis  wile 
of  his  society.  The  exigencies  of  even  hi» 
legllimale  busineas  may  keep  him  away  froia 
her  and  bis  home  for  months  or  ^eara.  He  i» 
exposed  to  the  temptations,  enticementa  and 
allurements  of  the  world,  which  easily  with- 
draw him  from  her  society,  or  cause  him  to 
desert  or  abandon  her.  Others  may  entire  or 
induce  him  to  do  many  things,  for  business  or 
pleasure,  which  may  deprive  bis  wife  of  his 
society.  The  wife  had  reason  to  expect  all 
these  things  when  she  entered  the  marriage 
relation,  and  ber  right  to  his  society  has  all 
these  conditions,  and  is  not  the  same  in  "  degree 
and  value"  as  his  rigbt  to  hers.  For  these 
reasons  and  many  others,  if  actions  by  the 
husband  for  the  loss  of  the  society  of  his  wife 
sre  not  frequent,  actions  by  the  wife  for  the 
loss  of  hia  society  would  be  numberless.  This 
ngbt  of  action  in  the  wife  would  be  tbe  most 
fruitful  source  of  litigation  of  an^  that  can  bo 
thought  of.  Tbe  loss  of  bis  society  need  not 
be  pdrmaneot  for  a  cause  of  action.  For  a 
longer  or  ahorier  time,  if  caused  by  Improper' 
inducements  or  enticements,  the  ngbt  would 
accrue.  There  would  seem  to  be  very  good 
reason  why  this  right  of  action  should  be 
denied.  The  justice  and  advantages  of  sucli 
an  action  arc  at  least  doubtful.  For  these  rea- 
sons, tins  action  cannot  be  sustained  on  lbs 
ground  of  tbe  wife's  equality  In  right,  or  of  "  a 
remedy  for  every  wrong,"  or  of  the  coincidence- 
of  "injury  and  damage,"  or  of  the  constitu- 
tional right  of  a  remedv  for  "injury  lo  person, 
property  or  character.''  The  right  is  at  least 
BO  doubtful  tbat  the  courts  may  well  await  a. 
direct  Act  of  the  Legislature  conferring  it. 
There  are  questions  of  public  ooiicy  and  ex- 
pediency involved  that  may  welt  be  considered 
by  the  Legislature.  The  court  should  have- 
sustained  ttie  objection  of  the  defendant  to  any 
evidence  under  the  complaint  on  the  ground 
thtt  it  did  not  state  a  cause  of  action. 

The  judgment  of  the  Superior  Court  ii  reverted, 
and  the  cauu  remanded,  vitt/i  diraUiont  to  dit- 
lain  the  complaint. 

Casaodny,  J.,  dissenting: 

I  am  not  prepared  to  give  my  assent  lo  the 
opinion  of  the  court  filed  in  (his  esse.  There 
seems  to  be  high  authority  for  saying  tiint  at 
common  law  an  actioii  for  dnmt^cs  coulil  be 
maintained  for  the  alienation  and  loss  of  the 
affection  and  socie^  of  the  busband  from  bi» 


1800. 


Stork  t.  Hamubll, 


wiTe.  l^nrh  v.  Knight,  0  H.  L.  Cu.  677;  I 
/*i«M«  V.  Bauetf,  30  Ul,  App.  S48;  Feot  v. 
Vard.  58  Conn.  1,  6  L.  R.  A.  8S»;  Bfnnett  v. 
lltTiHcU.  116  N.  T.  6S4,  6  L.  R.  A.  553,  affirm- 
ing 41  Hun,  QIO,  and  Mehthoffy.  MelirfioS;  26 
Fed.  Rep.  IS. 

In  Burb  aclion,  however,  it  was  necessary  for 
the  biixband  U>  Join,  as  it  was  said,  for  con- 
(ormilj'K  sake.     Brid. 

So,  ID  en  aclion  for  daniagM  for  a  tortious 
injury  To  tbe  wife,  it  wag  held  necessary  in  this 
Stale,  prior  to  the  recent  Stolute  on  the  subject, 
for  both  husband  and  wife  to  Join  Id  the 
action.  QQmm  t.  Oibmi,  43  Wis.  38;  Meae 
V.  Fond  da  Lae.  48  Wl*.  838;  Shanahan  v. 
Jiaditon.  57  WU.  276. 

But.  In  adriitloD  to  the  rigbta  of  property  and 
business  previously  possessed,  "chapter  9D, 
La*s  1881,  eave  10  a  married  woman,  asthonsli 
gbe  were  sole,  the  right  to  mainlain  an  action 
for  ao;  Injury  to  her  person  or  cbaracter,  and 
loolt  from  the  husband  all  right  to  or  control 
over  such  aclion,  and  all  right  to  or  interest  in 
any  judement  recovered  therein."  Shanalian 
V.  Madimm,  tvpra. 

Prior  to  that  enactmeat,  such  action,  for 
personal  injury  to  the  wife,  if  brought  in  her 
own  name  alone,  could  only  be  defeated  on 
such  giound,  by  showing  the  fact  of  aiicb 
marriage  in  abatement,  and  then  proring  the 
same.     MeLimani  v.  LanauUr,  6S  Wis.  5li6, 

That  aclion  was  commenced  in  the  name  of 
the  wife  alone,  some  lime  prior  to  that  Blatute, 
but  no  objectloD  on  that  ground  was  taken  by 
plea  in  abHtement  or  otherwise,  until  after  two 
trials  at  the  circuit  court  and  the  case  had  been 
brought  to  this  court  on  a  second  appeal;  and 
it  was  faeld  in  effect  that  the  irregularity  in 
commencing  the  suit  In  the  name  of  the  wife 


L.  k.  13  Q.  B.  Div.  788,  where  Brett,  M.  R.\ 
speaking  for  the  court,  said:  ''For  sucb  a. 
cause  of  action  do  action  could  ever  have  been 
brought  by  the  husband  alone  without  joining 
his  wife  as  a  plaintiff.  .  ,  .  The  Injury  to  the 
wife  was  the  meritorious  cause  of  action,  and, 
if  slie  had  died  before  the  commencement  of 
the  action,  the  husband  would  not  have  been 
entided  to  sue.  If  damages  should  be  given, 
they  would  belong,  in  the  first  place,  to  the- 
wife  alone;  and  If  they  should  not  be  reduced 
to  possession  by  the  husbnud,  and  he  should 
die,  the  damages  would  be  hers,  and  would  not. 
go  to  his  executors."  McLiman*  v.  Lanauter, 
63  Wis.  600. 

In  that  case  the  right  of  action  bad  been. 
created  and  given  by  Statute. 

In  this  Slate  it  has  frcquenlty  been  held  that 
compensatory  damnges  include  mental  suffer- 
ing, and  that  no  distinction  is  lo  be  made  bo- 
tween  other  forms  of  mental  suffering  and  that 
which  consists  in  a  sense  of  wrong  or  insult 
arising  from  au  act  reiilly  or  apparently  dic- 
tated by  a  spirit  of  willful  injusiice,  or  by  a. 
deliberate  intention  to  vei,  degrade  or  insult. 
CraJcer  v.  C/iicago  &  N.  IV.  It.  Co,  a«  Wis. 
CTiS;  Qraee  v.  Leniptey,  75  Wis.  833,  and  casea. 


there 


lied. 


Within  the  rulings  of  this  court  in  the  cases- 
cited,  no  good  rea-son  is  perceived  why  tbia 
aclion  is  not  malniainable;  especially  Is  this  so 
if  such  right  of  action  existed  in  favor  of  tbo 


CALIFORNIA  SUPREME  COURT. 


H.  P.  STONE,  Retpt., 

James  HAMMELL,  A^L 

tea  OaJ.MT.) 

1.  A  mrety  who  merely  ^Tea  hla  note 

for  his  share  of  the  orlirlQal  debt  to  a  co-auretj, 
who  haa  paid  the  debt,  docfl  not  therebf  acquire 
■ny  rlR-ht  of  aclion  wrilDst  his  prlnolpiLl;  at  leust 
where  an;  cause  of  actlna  against  ttie  latter  tn 
favur  of  the  oo-sui«tr  was  barred  by  time. 

2.  After  aeaiue  of  action  kgninst  the 
prlncipaJ  debtor  la  barred  a  surety,  as  to 
whom  the  Ststule  has  not  run  beoause  he  has 
been  abeeni  from  the  State,  cannot  aaqulre  any 
right  ol  action  against  tlie  principal  bf  pajment 
olthe 


County  in  favor  of  plstntiff  and  from  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
brought  by  a  surety  upon  a  promissory  note  to- 
recover  from  his  pnncipal  the  amount  oCcertalu. 
promissory  notes  which  he  had  given  a  co- 
surety in  satisfaction  of  a  claim  for  contribu- 
<ion  towards  the  payment  of  the  original  note. 


Onthrle  A  Lee,  for  appellant; 

Tbe  Statute  having  commeuced  to  run  against 
Ibe  remedy  of  Newell  for  conlribulioo  from 
Stone,  before  his  deporlure  from  Ihe  State, 
Newell'sremedy  for  contribution  against  Stone- 
was  barred  July  1,  ItiSO. 

An  action  upon  a  contract  obligation  or  lia- 
bility, not  founded  upon  an  instrument  ia 
writmg,  Is  barred  in  two  years. 

Code  Cir.  Proc  g  38B;  Gkipnian  v.  Morrill, 
30  Cal.  131. 

When  the  Statute  begins  to  run,  a  subsequent 
disability  does  not  stop  it. 

Qiiitey  v.  HaU,  19  Cal.  98;  OroAu  v.  Dovid, 
61  Cal.  GST. 

A  cause  of  action  against  thnprincipaldebt^v 
does  not  accrue  to  ttaa  suietv  UU  the  surety  bat 
paiil  the  debL 


430 


Caupobkia  Bupbemb  Coubt. 


Dec., 


ffotterT.JfcFay,  2Met.(Ky.)SM;  Romine 
T.  Rmtine,  69  Ind.  848;  BoTtham  v,  Oaltoway, 
18  111.  78;  Fh^rd  ».  Ogden,  8  HL  257;  Bwift 
T.  0«;fcT,21  Pick.  241;  Poieer  v.  BiilrAer,  10 
Barn.  &  0.  829;  Seynoldt  t.  iJnyif,  1  Man.  & 
Or.  753;  EaiuU  of  tiiU.  87  Ual.  343. 

AcceptuDce  of  a  note  pajrable  at  a  future  Aa.y 
for  a  pre-exialiog  debt  does  not  eiiloguiah  tbe 
deht. 

BreKtUr  t.  Bovn,  8  Cal.  608;  Crary  t. 
Sovteri.  20  Csl,  8«;  MiUhell  v.  notkett,  2S  Cal. 
642;  UraiDfurd  v,  ia>tei(«,  50  Ch!.  386, 

ifr.  B.  jT.  Thonima  foi  respondeDt, 

HcFarland,  ■/,,  delivered  the  oplnloii  of 
tbe  rautt: 

After  further  conGide ration,  upoD  areumeDt 
on  relif  aric);,  we  are  satUfied  ibat  ibejudgmeDt 
in  this  case  «bould  be  reversed. 

Tbe  plflintiS,  nltb  tbree  otber  pereons'  — 
Hewell,  Hamilton  and  Hajman.— were  sureties 
«□  a  promissory  not«  Kinde  by  defendant, 
BBtnmell,  to  one  Byron  Stevens  for  f3,000, 
dated  July  1.  1877,  and  payable  one  year 
kfier  date.  Plainiill  claims  tbai  one  of  said 
■iirelies,  Newell,  paid  on  said  note  aome- 
thlDg  over  |2,000,  and  tbat  plninliS  paid  to 
Newell,  as  bis  pro  rata  coniributive  sbnrc, 
tl.OOO;  and  Ibis  aclioo  was  brou^bt  to  lecover 
said  $1,000  of  defendant,  tbe  principsl  on  Ibe 
vote.  Tbereare  a  number  oF  iuleresiing  ques- 
tions in  tbe  case,  wbicb,  under  tbe  views  wblcb 
we  lake  of  it,  need  not  be  determined.  For 
iDH'SDce,  defendant  contends  thai  he  gave  a 
morl^rage  lo  tbe  sureiies  to  secure  tbem.  and 
tbal  tlie  mdrt^Dge  sbould  have  been  foreclosed, 
and  tbat  Ibc  mortgaged  properly  was  suttlcient 
in  vaJiie  to  satisfy  tbe  note;  that  deftodant 
■was  diacbargcd  from  tbe  liability  sued  on  by 
■  deciec  in  inwlvenry;  and  tbat  Ibe  (1,000 
was  more  tban  plainiiff's  contributive  sbare.  ' 
We  will  assume,  liowevor,  tbat  ibe  property 
was  not  beld  b;  way  of  mortgage,  and  was 
faithfully  applied  by  Newell,  as  far  as  it  would 
BO,  to  tbe  payment  of  the  note;  that  Ibe  decree 
In  Insolvency  did  not  include  tlie  liability  sued 
«n;  and  tbat  fl.OUO  was  tbecorrect  amount  of 
plninliS's  conlributive  share. 

It  is  not  averred  in  the  complaint,  or  found 
by  Ibe  court,  tbat  tbe  plaintiff,  Btone,  ever 
paid  to  bis  co  surety  Newell  any  money,  or 
gave  him  any  properly,  in  salistaciion  of 
Kewell'sclaim  forcontribution.  Tbeonlyaver- 
ment  on  tbe  subject  is  as  follows:  "That  on  the 
1st  of  March,  l»o4,  Ibis  plaintiff,  in  full  salis- 
faclion  of  the  amount  of  money  which  he 
should  contribute  lo  said  P.  N,  Isewell  for  bis 
afote^id  payments  on  the  sfore^aid  note,  made, 
executed  and  delivered  to  said  P.  N.  Newell 
his  promissory  nolcs  in  the  sum  of  $1,000, 
whereupon  i  he  said  P.  N.  Newell  jtavelo  plain- 
tiff bis  receipt  in  full  for  plaintiff's  liability  to 
contribute  iu  him  fortbe  aforesaid  payments  on 
said  promissory  note." 

This  is  not  a  very  clearavenncnt  Ibat  Newell 
took  Ibe  notes  in  absolute  payment  of  bis  former 
claim,  hut  we  will  assume  it  lo  be  suHicient  for 
thai  piitpme.  There  is  no  averment  that 
plalnlitl  ever  paid  tbe  notes,  or  any  part  of 
eilher  of  them.  It  appears  from  tbe  flodioRS 
tbal  they  were  payable  twoyears  after dal.e,  and 
vould  not  mature  unlit  more  Iban  a  year  after 
UilB  action  was  commenced.  Tbe  court  below 
«  L.  R.  A. 


held  that  the  giving  of  these  notes,  and  tbeir  ac- 
ceptance as  payment  by  Newell,  cunstiluted  a 
cause  of  action  in  favor  of  plaintiff  against  do- 
fendant.  In  this  holding,  under  tbe  facts  in 
the  case  at  bar,  at  least,  the  court,  in  our  ODin- 
ion,  erred.  Tlie  general  rule  is,  undoubledlT, 
Ibat  a  suiety  can  recover  of  the  principal  only 
the  amount  or  value  which  the  surety  baa  act' 
ufllly  paid.  If  be  has  paid  in  depreciated 
bank  notes  taken  at  par,  be  can  recover  only 
the  actual  value  of  tbe  bank  notea  *u  paid  and 
received.  If  he  baa  paid  in  property,  he  can 
recover  only  the  value  of  tbe  properly.  If  he 
baa  compromised,  be  can  recover  only  wbat 
the  compromi.'te  cost  him.  Tbe  rule  ia  tbat  he 
shall  not  be  allowed  to  "speculate  out  of  his 
principal."  Brandt,  Sur.  ^  182,  and  cases 
there  cited;  Btlate  of  Hill.  87  Cal.  248. 

There  is  authority,  however,  and  perhaps  a 
preponderance  of  authority,  to  the  point  that 
if  a  surety,  by  giviniz  his  negotiable  promissory 
note,  satisfies  the  claim  of  the  creditor,  and  ei- 
tinguishes  the  debt  of  the  principal  to  the  cred- 
itor, be  may  recover  from  tbe  principal  the 
amount  of  tbe  debt  without  showing  Ibat  be 
has  paid  bis  promissory  note.  Brandt,  Sur. 
g  181,  and  cases  cited. 

But  Ibe  autboriiiea  are  not  uniform  upon  the 
subject.  In  Iniliana  and  North  Carolina,  and 
some  otbw  IStalM.Jt  is  held  tbat  tbe  surety 
cannot  recover  of  the  principal  until  be  haa 
paid  the  money,  and  that  the  giving  of  a  note 
IS  not  sufflcienL  BriKndine  v.  Martin,  1 
Ired.  L.  288;  Nowland  v.  Martin,  Id.  807; 
Bemine-v.  Bomiiie,5i  Ind.  8S1,  and  caaea  there 

Many  of  tbe  cases  hold  that,  if  the  aurety 
discharges  the  debt  by  a  negotiable  note,  he 
ran  maintain  au  action  against  tbe  principal, 
while,  if  he  does  bo  by  means  of  a  bond,  or  any 
non -negotiable  instrument,  he  cannot,  upon  Ihe 
theory  tbat  a  Dcjotiable  note  is  analogous  to 
money, — a  distinction  which  is  founded  upon 
no  apparent  good  reason.  Houtware  v.  Ro'iia- 
ton.  8  Tei.  ^7,  58  Am.  Dec.  117;  Peieri  v. 
BarnJiiU,  1  Hill.  L.  237. 

The  rule  ia  founded  on  tbe  reason  that  if  the 
surety,  by  giving  bis  own  obligation,  dls- 
cbaroes  tbe  original  debt  of  the  pnncipal,  tbe 
latter  is  as  much  beneBIed  as  if  be  bad  dis- 
charged it  by  actually  paying  tbe  mooey.  Its 
weakness  lies  in  Ibe  posslbiliiy  of  tbe  suretr 
recovering  the  whole  amount  of  the  principal. 
and  never  paying  bis  own  oole,  thus  violating 
the  cardinal  rule  that  tbe  surety  shall  not  spec- 
ulate out  of  the  principal.  But,  if  we  assume 
the  rule  to  be  as  first  above  staled,  it  ia  not  eo 
clearly  commendable  as  to  deserve  pushing 
further  than  adjudicated  oases  have  already 
carried  it;  aod  in  all  cases  to  which  our  alten- 
liou  has  been  called  the  rule  has  been  enforced 
against  Ihe  principal  in  favor  only  of  tbe  surety 
who  has  extinguished  the  debt  to  the  origin^ 
creditor.  We  liave  seen  no  case  in  wbicb  ihe 
rule  baa  been  applied  to  a  surely  wbo  had  not 
satisfied  the  original  debt,  but  bad  only  Riven 
his  note  to  another  surety,  wbo  had  i^atisfled  IL 
Moreover,  the  reason  of  tbe  rule,  if  it  be  held  lo 
be  the  rule.  Is  that  the  principal  Is  benellted  to 
the  extent  of  the  original  debt. or  liability 
which  has  been  extinguished  by  the  new  obli- 
gation of  tbe  surety;  and  the  reason  ceases 
1  nbea  there  is  no  such  benefit.    Now,  in  tha 


1889. 


'.  Mjunb  Centiul  R,  Co. 


«n 


<ttse  at  bar,  dpfendant  wnB  !□  no  manner  bcne- 
flicd  bj  Ibe  not«!>  given  bj  plnintiiT  to  Newell. 
onr  w&e  nny  debt  or  Habiliij  nf  defendant  i 
tbereb;  extin^uiabed,  because,  at  tbe  time  the 
Doles  trere  pUen,  there  was  no  legal  liability 
fri^m  tbe  dcrendHnt  to  Newell,  for  ihe  reason 
thbt  anv  cause  of  aclion  which  tbe  latter  mlt'lJt 
have  bad  aeainst  the  defendant  for  moneys 
which  be  bod  paid  to  Bvron  Btevena  bad  lon^ 
been  barred  1>;  tbe  Statute  of  Llmitaliona.  The 
Imi  payment  made  by  Ne well  on  tbe  note  to 
Sieveus,  as  averred  and  found,  was  on  January 
10,  IBSl;  and.  aB  b!s  cause  of  attioa  for  tbe 
payments  which  he  had  made  was  not 
"founded  on  a  wriiten  instrument,"  it  was 
tarred  \a  two  years,— that  is.  on  January  10, 
1883.     C/ii^/in  v.  MorriU,  20  Cal,  186. 

But  plainliff  did  not  give  hia  notes  to 
Kewi-n  unul  March  1,  1884.  At  that  time  de- 
fendant wuE  undi^r  DO  1c":rI  oMigai'on  to  any- 
one which  plaintiB  could  dischaige  by  giving 
said  nolffl,  Tbe  original  note  given  to  Slevens 
bad  itself  been  iong  since  outlawed.  There- 
fore, by  giving  Eaid  DOlee.  plaintiff  acquired 
DO  cnuseof  action  ngninat  the  drfendantbercia. 

We  think,  also,  Ibal  the  pause  of  action 
averred  la  the  complaint  would  have  been 
barrpd  by  the  Statute  of  Limitations,  wbicb  was 

6 leaded  GyderendanI,  even  IboiiKh  pluintlS,  on 
larch  1,  IH84,bad  actually  paid  Newell  the 
(l.OOOin  money.  Plainiifl  seeks  loavoid  tbe  run- 
ning of  Ibe  Statute  lb  rough  the  fact  that,  within 
ft  month  after  Ibe  original  note  to  Stevena  ma- 
tured, be  left  the  State,  and  resided  out  of  tbe 
State  for  several  jears.  His  contention  la  that, 
as  Newell's  cause  of  action  against  him  for 
«oninbullon  would  not  Iw  barred  while  he  re- 
mained out  of  the  Stale,  tberelore  bis  cause  of 
sclion  which  he  bad  against  defendant,  or, 
which  be  proposed  at  some  future  time  to 
bave,  by  paying  hia  contributive  share  to  New  , 
«11,  would  not  be  barred  during  bis  atisence 
from  the  State,  though  such  absence  should  be 
for  SO  ycnra.  He  contends  that  l>y  returning 
«t  any  time,  and  subjecting  himself  to  Newell^ ' 


I  claim,  and  paying  It,  he  could  recover  bit  part 
\  of  it  against  defendant,  although  in  tbe  hands 
of  Newell  it  had  been  outlaweaforaquarterof 
a  century.  Wc  do  not  think  that  tbe  law  of 
limilatiou  of  actions  contemplates  any  such  an 
anomaly.  When  a  man  leaves  the  State,  tbe 
Statute  of  Limitations  doca  not  run  during  hia 
alwetice  as  to  any  cause  of  action  agiiinst  him, 
but  bis  abseoce  does  not  prevent  the  Statute 
from  running  as  to  any  cniise  of  action  in  his 
favor.  At  any  time  within  two  yeaia  after 
Newell  had  paid  the  original  note,  plaintiff 
could  have  paid  bis  contributive  share  to  New- 
ell, and  maintained  an  action  for  it  against  de- 
fendant. But  he  could  not  wait  until  the 
whole  of  Newell's  cause  of  action  agninal  de- 
fendant was  barred,  and  then  revive  oae  half 
of  the  claim  by  coming  back  years  afterwards, 
and  making  a  real  or  preieniled  payment  of  it 
to  Newell.  The  whole  claim  was,  as  to  de- 
fendant, dead,  and  tbe  breath  of  life  could  not 
be  blown  into  One  half  of  it  by  any  Guch  legal 

boCUS-pOCUB. 

For  the  reasons  above  stated,  the  judgmenl 
and  order  appealed  from  are  rnerted.  and  the 
cause  remanded  for  such  further  proceedings 
as  rcspoodeot  may  be  advised  to  take. 

We  concur:  Fax.  J.;  Sharpateln.  J.; 
Paleraon.  J. 

Beatty,  Ch.  J..- 

1  concur.  A  surety  who  pays  the  debt  of  his 
principal  has  an  undoubted  right  to  recover  the 
amount  pnld.  But  such  is  not  the  case  here. 
The  liability  of  the  principal  had  been  extin- 
guished by  Ihe  Statute  of  Limitations  before 
any  paytreiit  by  the  surely.  The  absence  of 
the  plaintiS  from  tbe  State  bad  kept  the  claim 
alive  OS  til  him,  tboush  it  waa  eztinguisbed  as 
to  the  defendant.  The  plnintiff  theretnre  did 
not  pay  tbe  ilefendani'a  debt.  He  merely  paid 
his  owo  debt.  By  so  doing,  he  could  not  poa- 
Ribly  acquire  a  right  of  action  against  the  de- 
fendant. 


MAINE  SUPREME  JUDICIAL  COURT. 


Uaria  E.  SULLIVAN 
KAINB  CENTRAL  R.  CO. 

( Mo. i      . 

Biding'  In  ft  carriage  on  Sunday  for  ei- 

ervise  umi  (or  Qo  otlier  puriiobe  la  nut  a  vJolutloD 
of  the  BtBtule  in  relation  to  the  otHervance  of 
the   Lord>  Day,  vtUoh  contains  a  prohibition 
afloat  umiec(?E3iuT  wallting  or  riding. 
[Deoember  18,  ISSB  J 

EXCEPTIONS  by  defendnnt  to  a  Jud^ent 
of  tbe  Supreme  Judiciul  Court  for  Kenne- 
bec County  in  favor  of  plaintiff  in  an  action 


Note.— BuDilaf.  Bee  notet  to  Seoderson  v.  Rey- 
nnldB  <Qa.l  TL.B.  A.  837;  AndersoD  v.  Bellinger 
<Ala.i  4  L.  B.  A.  reO:  W.  V.  Telpir.  Co.  v.  Yupst, 
4lDd.l8L.a.A.Si^  Porier  v.  Pitiroe  (N,  T.)  7  L.  B. 
A.  847. 

A  □  on-Juridical  day.  Seenole  toFaraoiuv.IJnd- 
air  iKan.)  3  L.  R.  A.  ose^ 
«  h.  K.  A. 


brousbt  to  recover  damages  for  personal  fa- 
Juries  alleged  to  have  resulted  from  defendant's 

negligence.     Ojxrmled. 

Plaintiff  was  riding  with  her  brother  In  a 
carriage  on  one  Sunday  afternoon  when  the 
horse  caught  his  foot  between  the  plankiiic  and 
the  rait  while  attempting  to  croas  defcndiiiit's 
tracks  atid  was  thrown  down,  thus  overtu ru- 
ing the  carriage  and  throwing  both  Ihe  pliiiu- 
tlff  and  her  brother  to  the  ground.  She 
brought  this  action  to  recover  dama™  for  the 
iajunea  resulting  from  that  fall.  Defendant 
comcnded  that  she  could  not  maintain  theuc- 
tion  for  the  reason  that  she  was  iravcllng  on 
Sunday  in  violation  of  law. 

Meiare.  Wllaon  &  Woodard  for  defend 

Me»»ri.  Heath  A  Taell  (or  plaintiff, 

Foater,  J,,  delivered  the  optnion  of  the 
court: 

The  defendant's  contention  In  tupport  of  tlH 


See  also  11  L.  R.  A.  t 


;  26  L.  R.  A.  605. 


HiCHiaAM  SuPiuare  Codbt. 


Jnii^ 


■Inglo  question  raised  b;  the  eice^tiooa  U 
(ouaded  upon  tbe  enooeous  assumption  that 
ridiog  upon  BuDCtay  for  exerciae,  and  for  nn 
otber  purpose.  U  a  vjoIbUod  of  the  Statute  io 
relation  to  tbe  obseiraoce  of  the  Loni'i  Day. 
The  Statute  Is  not  lo  be  eo  construed.  Buch 
an  inlerprelalitiD  would  be  contrary  to  Ibe 
apirii  as  well  as  tbe  lelier  of  a  statute  wbich 
eipresaly  excepts  from  its  prohibition  works  of 
Oicesslty  or  charily.  Rev.  Stat.  cbap.  131, 
6  20. 

And  tbfs  eiceplion  may  properly  be  saJd  to 
cover  evervthing  wbich  Is  morally  Bt  and 
proper,  uDiIer  Ibe  particular  circumstances  of 
tbe  case,  to  be  done  iilKin  the  Sabbath. 

Tested  by  ibis  role,  ourown  court,  in  0'Coi\r- 
nrU  T.  LeiciUon.  65  He.  84,  and  DacidMon  v, 
I^tland,  m  Me.  116,  bu  held  that  walking 
out  in  Ibe  open  air  upon  the  Sabbath  for  exsx- 
ciM  la  not  a  violation  of  the  Statute. 

Id  other  Jurisdictioos,  also,  it  has  been  held 
not  to  be  unlawful  to  tide  to  a  funeral  {Hcrne 
T.  Meakin,  1 15  Mass.  826);  walking  to  prepare 
medicioe  for  a  dck  child  (Qorman  v.  Lojoell, 

117  Mass.  66)j  ridioK  to  visit  a  sick  sister 
{Cronnn  v.  Botlon,  IdSMsss.  884);  traveling  to 
visit  a  sick  friend  (Doyle  v.  Lynn  d;  B.  R.  Co. 

118  Mass.  ISS);  a  servant  riding  to  pTe)iare 
needful  food  for  her  employer  (A'lr^  v.  Sawigt, 


121  Hasa.  803);  a  father  riding  to  visit  his  two 

boys  (McClary  v.  Ijm^,  44  Vt.  116);  walking 
forezcrcisel^nni/itonv.  Botton,  14  Allen,  476), 
and  walking  partly  for  eiercise  and  partly  to 
make  a  Bodal  call  Barktr  v.  Wonater,  13& 
Mass.  71. 

The  Statute  was  never  Iniended  as  an  ar- 
bitrary Interference  with  the  comfort  and  con- 
duct of  individuals,  when  necessary  (o  the  pro- 
motion of  health,  in  walklne  or  riding  In  tbe 
open  air  for  exercise.  The  prohibition  U 
against  unnecessfuy  walking  or  riding.  As  a 
general  rule,  the  jury,  under  proper  instruc- 
tions from  tbe  court,  must  determiue  this  ques- 
tion from  tbe  circumstances  presented  to  them. 

In  this  case  we  can  perceive  no  error  in  the- 
Instructions,  and  the  exceptions  must  be  over- 

Nor  do  we  think  the  verdict  should  be  dis- 
turbed under  the  motion  for  a  new  trial.  A 
very  careful  examioatloD  of  tbe  evidence  sails- 
flee  us  that  upon  the  questions  of  fact  submit- 
ted to  tbe  Jury  no  interference  by  this  court  is 
necessary.  The  plaintiff  was  clesrly  entitled  to 
some  dsmages.  Tbe  amount  awarded  does  not 
appear  to  be  excessive. 

Motion  I  and  exeeptioni  overruled. 

P«tera.  Ch.  J.,  and  WaUod,  Tir^lnt 
EmciT-  and  HAskell.  JJ,,  conouried. 


MICHIGAN  SUPREME  COURT. 


George  T.  MIIJ.ER 
Jamea  OTTAWAT  el  at.,  Appf. 


..Mich. J 


Knowledge  of  a  mtrrui^  on  a  sate  to 
irliloh  a  pruioUsoTT  note  was  Rlvea  lorUie  pur- 
chaie  price  wlil  not  affect  the  rtghls  of  alnua 
flde  purchaser  or  cuch  nole  for  vbIus  brfnro  nia- 
tuntr,  tt  be  had  no  knowledse  of  the  Linuoh  of 
the  WBTrantr. 

(jiuiae.un.) 

ERROR  lo  the  Circuit  Coiut  for  Genesee 
County  to  review  a  judgment  in  favor  of 
plaintill  in  an  action  brought  to  recover  tbe 
amount  alleged  to  Iw  due  on  a  promissory  note. 
Afflrmtd. 

The  facts  are  fully  staled  In  tbe  opinion. 

Meatrt.  Howard  A  Gold,  for  defendants, 
appellams: 

The  burden  of  proof  was  upon  plaintiff  U) 
show  not  only  that  he  bought  tbe  note  before 
maturity,  but  also  that  be  was  a  bona  flde 
holder  without  notice  of  defendants'  equities. 

ConUy  v.  Wivnor.  41  Mich.  256;  Garrier  v. 
Cameron,  81  Mich.  378:  Nea  Yvrlc  Iron  Mins 
V.  Ciiuent  Bank,  44  llich.  844 

AteoTt.  Dura-nd  &  G&rton  end  Ir»  T. 
Sarre  for  plaintiff,  appellee. 

Champlln,  Oh.  J.,  delivered  the  opinion  of 
tbe  court: 

This  suit  was  brimghl  lo  recover  the  amount 
of  a  prouiisBury  noli;  UHled  November  Ifi,  IBS?, 
due  in  one  year,  payable  to  Archibald  Car- 
michael  or  bearer,  for  #407.  Tile  c«iiEidero- , 
SL.R.A. 


tlon  for  which  *Jie  note  was  given  was  one  span 
of  mares  and  two  colts,  purchased  by  James 
Ottaway  at  an  auction  sale.  Ottaway  bid  off 
the  span  of  mares  for  $386.  and  the  colls  for 
tl23,  and  gave  his  note  for  the  amount.  De- 
fendants claim  that  at  the  time  of  sale  tbe  mares- 
were  warranted  to  be  with  foal,  and.  if  Ihcy 
proved  to  be  so,  then  he  was  to  pay  the  fur- 
ther sum  of  (10  for  the  service  of  tbe  horsr. 
Plaintiff  purchased  the  note  of  the  payee  oa 
December  8,  18^7,  and  paid  full  value  for  iL 
It  turned  out  that  the  mares  were  not  with  foal. 
The  plaintiff  was  present  st  tbe  auction  sale, 
and  acted  as  clerk  for  Mr.  Carmichael,  who 
was  conflued  to  his  bouse  by  sickness,  and  had  , 
general  control  of  Ihe  auction.  If  llie  warranty 
was  made  as  claimed  by  tbe  defendants,  plain- 
tiff  was  fully  aware  of  it  at  the  time.  No 
question  is  made  that  the  mares  werenol  served 
with  tbe  horse  In  the  proper  season.  Defend- 
ants claim  U>  have  become  salisficd  that  the 
mares  were  not  with  foal  In  the  spritig  or  sum- 
mer following.  The  plaintiff  denied  that  tbe 
ssle  was  with  the  warranty  claimed  by  defeud- 

The  first  question  to  be  decided  I*  whether, 
conceding  there  was  a  warranty,  it  can  be  set 
up  in  recoupment  of  damans  cn^iost  the  notes 
in  plaintiff's  band.  Restalmg  tbe  facts  for  the 
purposes  of  this  question,  it  presents  a  case 
where  no  fact  exists  wbich  impugns  the  title  of 
the  hoMer,  nor  the  boneiily,  goixt  faith  or  valid- 
ity of  tbe  original  transaction  of  which  tbe 
note  was  a  part.  There  was  simply  a  warran. 
ty  on  the  sale  that  tbe  mares  were  with  foal, 
and,  if  they  proved  lo  be  so,  tbe  purchaser 
was  to  My  |16  more  for  the  service  of  the- 
horse.    The  p -      -  .- 


le  purchase  of  the  note  waa  for  full 


lew. 


Wbbtkbh  Union  Tblksbafh  Co.  i 


Tslue.  will]  a  knowledge  of  the  warranty,  but 

without  koowledKe  of  iU  breucta  before  the 
note  maiured.  ood  before  it  wrh  koowD  that 
tliere  would  bie  a  breach.  The  promifle  of  the 
defeniiniita  was  oot  coaditiooed;  neither  was 
there  fruud  dot  iiuposilion  coDnecled  with  (he 
inreption  of  the  nole.     The   plaioliS,  bavinj! 

Cid  value  before  maturity,  held  the  uole  by  an 
lepeodent  title. 

It  was  eaid  by  this  court  In  JfieRaii  t.  8o6tr, 
S8  Mich.  681,  that  "the  law  has  always  been 
solicitous  to  exclude  sny  rules  calculated  to 
bicder  the  free  ctrculatiou  ot  mercautile  paper 
having  legitimate  inception,  ss  in  this  case; 
and  it  Is  settled  in  this  State  that  a  trnnsferee 
canuot  be  deprived  ot  his  right  as  a  booa  fide 
holder  in  this  class  of  esses,  except  upon  evi- 
dence sufflcient  to  show  his  parliripalioo  lu  the 
fraud,  or  equivalent  misconduct  of  the  parly 
who  tmnsfera  to  him." 

It  is  laid  down  by  Parsons  on  Bills  and  Notes 
(vol,  I,  p.  261)  that  "knowledfre  on  the  part  of 
the  holder,  at  the  time  he  took  the  note,  that  it 
was  not  to  be  paid  on  a  spcclQed  conlingency, 
is  not  sufflcieot  to  defeat  bis  right  to  recover, 
ellhough  the  contingency  bad  then  happened, 
if  he  was  ignorant  of  this  fact," — citing  Adiima 
V.  Smith,  85  Me.  834;  Ferdon  'r.Jona,  2  E.  D. 
Smith,  106;  Dnvit  r.  MtCready.  4E.  D,  Smith, 
665.  See  also  Kfltov.  Frye,  4  Bibb,  4B8;  Ztet*  v. 
7V«f«,4JlaM,  414;  State  Jfaf. Bant  v.CaiKm,  89 
La.  Ann,  865;  PatUn  r.  Glmtmn,  106  Mass.  489; 
Davii  T,  MtCTcaAy,  17  N.  Y.  230;  Oai>  v, 
Siliiett,  15  Pa.  238;  Swidv.  "Wiltft.  13  Wis.  612. 

From  the  foregoing  authorities,  and  upon 
reason,  the  correct  doctrine  appears  to  be  that 
it  is  not  a  good  ground  of  defense  against  n 
bona  Gdebolderfor  value  that  he  was  informed 
that  the  note  whs  made  in  couRideratioD  of  an 
fiecutory  contract,  unless  he  was  also  in- 
formed of  its  breach.  If  lie  had  knowledgeof 
the  breach,  the  defense  may  be  interposed. 
^nnnsr  v.  Dialrieh,  50  Mo.  484;  Coffman  v. 
WiUon,  2  Mel.  iKy.)  542;  Bovmnn  v.  Van 
Evren.  29  Wis.  218;  SutUm  t.  BeckiHlh,  68 
Hich.  803, 12  West.  Rep.  647. 


The  note  In  question  being  valid  In  Its  Incep- 
tion, and  not  subject  to  any  condition,  a  collat- 
eral agreement  to  warrant  the  marea  to  be  with 
foal  cannot  be  set  up  as  a  defense  to  the  acliou 
in  this  case,  where  the  plaintiff  purchased  Id 
Rood  faith  for  value,  and  without  notice  or 
knowledge  of  any  breach  of  the  warranty.  A 
mere  collateral  agreement  or  warranty  made  at 
the  time  the  nole  was  given  does  not  affect  the 
validity  or  negotiahillty  of  Ibe  note,  altbouirh 
tlie  purchaser  before  maturity  may  know  of 
such  agreement.  It  is  common  knowledge  that 
in  many  eieoutory  contracts.  Involving  large 
sums  01  money,  such  as  drafts  drawn  agMnst 
bills  of  lading,  and  also  such  as  the  purchase  of 
real  estate,  lumbering  contracts,  conslraction 
of  buildings  and  roads,  and  olher  business 
dealings,  notes  are  given,  and  often  negotisled 
to  those  fam Mar  will]  the  terms  of  the  contracts; 
and  it  would  unnecessarily  hnmper  the  trans- 
fer of  such  pap^r,  and  affect  its  value  injuri- 
onsly,*  to  bold  that  the  purchaser,  before  breach 
of  such  contract,  allhougb  be  had  notice  of  the 
contrnct  under  which  it  was  given,  lakes  such 
paper  subject  to  any  damaex^s  that  may  arise 
to  the  maker  from  failure  of  the  payee  to  per- 
form such  contract.  There  is  neither  reason 
nor  necessity  for  so  holding.  Indeed,  the  de- 
fendants in  this  case  set  up  in  their  notice  of 
defense  the  warranty  and  its  breach,  and  that 
pisiniiff  purchased  the  note  with  knowledge  of 
such  warranty  and  its  breach  before  be  so  pur- 
cha.°cd.  Tliejuty  found,  in  answer  to  a  special 
question,  tLnt  the  plaintiff,  G«orge  MIDer, 
bouirht  the  note  In  question  of  Archibald  Car- 
michael  before  bis  death;  and  It  was  in  proof 
Ihnl  he  died  January  6,  1888,  This  is  an  end 
of  the  case.  The  defense  is  not  made  out,  and 
it  is  immalerial  if  teslimonv  tending  to  show 
a  warranty  by  Carmichael  was  eironcously 
ruled  out.  Under  the  special  finding,  which 
has  the  force  of  a  special  verdict,  no  othpr  gen- 
eral verdict  could  have  been  rendered  by  Uio 
jurv  than  the  one  Ihey  did, 

f/iejiidsiiient  mvtt  beafflrmed. 

The  olher  Jiuiices  concurred. 
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KoTE. — CondemnaUrm  ot  lanSfor  hlgftimi/  doe>  not 
dnwet  oteiKr  oSiMtc^ 
On  condemnation  of  private  nropertr  for  roads 
•nil  strpcts  tlie  general  rule  1b  that,  subject  to  the 
cuvment  of  the  publlo.  Ibe  Fee  of  the  land  tHkea 
Is  III  the  owner  DC  Ihe  Bdjoinlnv  aolL  Suffleld  v. 
HnlhBH-ny,  14  Conn,  C21;  Old  Town  v.  I>ouley.  Bl 
III,  «A:  Coi  V.  Louisville,  N.  A.  ft  C,  H,  Co,  IS  Ind. 
178:  Tcrre  Haute  ft  I.  K.  Co,  v.  Btott.  74  Ind.  aft 
VniiKhn  V.  Stiiznker,  Ifl  Ind.  XiS :  Overman  v.  Mn;. 
U  Iowa.  88:  Small  v.  FenneU.  H  He.  287 ;  Thomas 

fiL.  R.  A. 


the  fee.  but  sivee  the  public  merely  a  rt^t  ot 
way. 
8.  The  Act  of  FebnuuT  10,  1880.  au- 

thortzlnit  a  telegrapli  company  to  construct  a 
Una  alons  county  roads,  provided  the  ordinary 
use  of  the  road  was  not  obBtrucCad.  does  notidTe 
any  rlR-ht  to  build  such  line  without  compcosa- 
tlon  to  Ihe  owner  ol  the  fee.  If  the  Act  Is  In- 
tended to  give  auob  rtght  it  Is  In 


T.  Fori,  63  Md.  Wa !  Nicholson  v.  Slwhett.  Walker 
(MlHa.187;  WllHaros  v.  Natural  Brldire  PI.  H.  Co.  O. 
Mo.  680:  Copp  V.  Kent,  T  N.  H.  275;  Higbee  v.  Cam- 
den ft  A.  K,  Co.  Ifl  N,  J.  Gq.  ITS;  GIdney  v.  Enrl,  13 
Wend,fl8:  Sogers  v.  BiadshBW.B]  Johns.  T89;  Srala 
V.Howell.  BON,  C.T06. 

In  taking  lund  for  a  highway  only  the  easement 
Is  taken,  and,  subject  thereto,  the  title  and  all  con- 
sistent uses  remain  In  and  belong  to  the  owner. 
Ua^caman  v.  Hoorc,  84  Ind.  4811. 

iia  dlsoontlnuBnoe  .of  Its  ui*  ai  a  highway  tba 
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Tiseniu  Bcpbkxb  Coubt  ar  Appsau. 


Mas., 


oonatttutioiial  piOTlilaa  atcaliut  Ukfntr  pnvate 
property  vltlioat  Just  oompernBtlan. 
8.  Tbe  «r*etloii  of  m  tel«Krapti  line  np- 
on  a,  bla^wa^  !■  bo  additional  nrvltude  for 
irbicli  oompeDBaUoQ  mint  be  made  to  the  dwdst 
otthnaoiL 

iLtiBU,  P^  aitd  iH«hanI*on,  J.,  iMaant.] 
(MkrohlT.lSea) 

ERROR  to  the  Circuit  Court  for  New  Kent 
County  to  review  b  judgmeot  in  favor  of 
plainliS  in  an  aclion  to  recover  damages  for 
Ibe  erection  bf  defendant  of  tele^n^ph  poles, 
etc.,  upon  a  highway  In  which  plaintiff  claimed 
lo  own  the  fee.     A^irmed. 

The  facte  are  fuUv  staled  In  the  opinlona. 

Meurt.  WalUr  R.  Staples  and  Bob«rt 
Stilea  for  plaintiff  In  error. 

JfBMTJ.  Pollard  &  S»nds,  B.  T.  Iit^ey 
■Dd  W.  W,  Gordon,  for  defendant  in  error: 

The  erection  of  teleeraph  polea  imposes  an 
additiona)  burden  which  must  be  compensated 
for  by  a  nev  condemnation. 

Board  <^  Trade  TA.  Oo.  Y.Bamett.  107111. 
008:  AUaitUe  4  P.  Tdeg.  Oo.  v.  Chicago,  S.  L 
&  P.  S.  Co.  6  Bias.  168;  SovlhweHdrn  R.  Co. 
T.  SouOiem  A  A.  TeUg.  Co.  46  Oa.  43;  Wfilem 
v.  Teieg.  Oo,  v.  BieA.  19  Kan.  517;  WillU  v. 
Btu  TOeff.  &  Ttleph.  Co.  37  Minn.  B47.  See 
also  Beg.  t.  Utiiltd  Kingdom  Electric  Telog.  Go. 
9  Cos,  Cr.  Caa.  174;  DMkes  t.  Maiw  Telig.  Go. 
4«  Me.  488. 

LacytJi,  delivered  the  opinion  of  the  court: 
This  Is  a  writ  of  error  to  a  jiidgment  of  tbe 
Circuit  Court  of  New  Kent  CouDlyreDdered 
on  the  80tb  day  of  October,   1888.     The  plain- 
tiff in  error  constructed  its  telegraph  line  up- 


defeodant  in  error,  without  his  ponsent,  and 
without  condemnation  proceeding,  and  wlih- 
oQt  tendering  compenaation,  ana  refusing  to 
pay  compensation,  therefor.  Aa  is  alleged  in 
tbe  declaration,  tbe  defendant,  "against  the 
will  of  the  plaintiff,  and  violently,  against  tbe 

Eroteat  of  the  plaintiff,  entered  upon  the  said 
lod,  and  cut  down  and  destroyed  tbe  Irees 
and  underwood, — fifty  pine  trees,  twenty  oak 
trees,  and  other  trees,  of  tbe  value  of  (1,950. 
— and  broke  down  and  prostmled  a  great  part 
of  tbe  fences  of  the  said  plaintiff,  and  dug 
boles  in  tbe  land  of  the  plaintiff,  ana  put  potita 
there  and  kept  the  same  there,  etc.,  and  in- 
cumbered the  land,  and  hindered  tbe  plaintiff 
In  the  free  uae  and  enjoyment  thereof."  Tbe 
defendant  pleaded  "Not  guilty,"  and  moved 
the  court  to  remove  the  case  to  tbe  federal 

■oil  and  freehold  revert  to  t^e  owner,  wbo  oannot 

be  oompelled  to  return  the  prloe  paid  lor  the  ease- 
ment. Wntbroob  v.  North.  S  He.lTV;  Nicholson  v. 
etockott,  Walker  (Hiss.)  8T;  Hampton  v.  Coffin,  4 
N.  H.  Sn ;  Taylor  v.  ArmatFonfc.  Si  Ark.  IQZ ;  San 
Franolaco  r.  Spring  Valley  Water  WoTks.  48  CbL 
183;  Brown  v.  Freeman,  1  Boot  (Conn.i  118;  Buel 
▼.  Clark.  Id-  49 ;  Horris  v.  Sobollavllle  Branoh  B.  R. 
Turnp.  Road,  fl  Bush.  871;  Weetbrook  v.  North, 
NIcliolBon  V.  Stookett  and  Hampton  v.  Coffln,  tu- 
pm;  Jnokton  r.  Hathaway,  IS  Johng.  Ut;  Whltbeck 
V.  Oook,  IS  Johoa.  433;  Fhillipa  v.  Dunkirk,  W.  ft 
P.  B.  Oo.  78  Pa.  m  I  Ullobell  v.  BaB,  tS  Tex.  8S.  i 
8L.R.A. 


court,  which  motion  to  remove  the  case  tb» 
court  overruled,  and  the  case  proceeded  to  a 
trial;  and  upon  the  trial  the  jury  rendered  » 
verdict  in  favor  of  the  plaintiff  tor  the  sum  of 
(MO,  upon  which  judprment  was  rendered  ac- 
cordingly, whereupon  tbe  defendant,  tbe  plain- 
tiff in  error  here,  applied  for  and  ob(«ined  » 
writ  of  error  to  this  courL 

There  were  sundry  eiceptions  taken  at  ihe 
trial  which  were  assigned  as  error  here.  The 
first  BsslgDment  which  we  will  consider  is  aa  to 
Ihe  refusal  of  the  court  to  give  to  the  jury  cer- 
tain insCructlona  asked  by  the  defendant  and 
the  giving  by  the  court  of  certain  other  in- 


The  plaintiff  moved  the  court  to  instruct  tba 
jury  to  the  following  effect:  That,  "if  'he  Jury 
believe  from  tbe  evidence  that  the  defendant 
was,  at  the  time  of  the  committing  of  the  al- 
leged Irespsss  In  tbe  declaration  meniioned, 
and  still  is,  a  lelegreph  company  cbartcred  by 
this  or  any  other  State,  and  that  tbe  road  along 
which  It  has  constructed  and  maintained,  and 
rtill  is  maintaining,  its  lelegrapb  line  in  the 
County  of  New  Kent,  was  at  said  time,  and 
still  is,  a  county  road,  then  the  aaid  defendant 
bad  at  said  time,  and  still  has,  tbe  right  lo 
construct  and  maintain  its  said  line  along  said 
county  road,  upon  any  part  thereof,  to  the 
width  or  extent  of  thirty  feet,  wbetber  the 
road-bed  actually  used  by  the  public  was  and 
is  of  such  width  or  not,  provided  ibe  ordinary 
use  of  aald  road  be  not  thereby  obstructed;  and 
said  defendant  had  at  aald  time,  and  slill  has, 
the  right  to  cut  down  and  tnm  out  such  trcea 
or  limbs,  within  such  width  or  extent  of  thirty 
feet,  as  might  interfere  with  the  proper  and 
effective  construction,  maintenance  and  opera- 
tion of  its  said  line.  (2)  For  the  exercise  of 
such  right  as  aforesaid,  the  defendant  is  not 
required  to  obtain  permiKsion  from,  or  to  make 
compensation  to,  the  owner  or  owners  of  the 
laod  upon  wbicb  said  road  Is  located,  whether 
the  fee-simple  title  to  tbe  soil  upon  nbicb  the 
road  is  located,  or  the  mere  easement  tliereon, 
be  vested  in  the  public.  (8)  The  jury  are  fur- 
ther instructed  that,  although  the  road  bed  of 
said  road  actually  used  by  tne  public  may  not 
be  or  have  been  of  tbe  width  of  thirty  feet, 
and  although  the  overseer  of  said  road  mny 
not  have  complied  with  the  Jaw  in  keeping 
said  road  clear  and  smooth,  and  free  from  ob- 
slructioDS,  to  the  legally  required  width  of 
thirty  feet,  yet,  under  the  laws  and  statutes  of 
tbe  Commonwealth,  the  defendant  Company 
was  aulborized  to  use  any  part  of  said  le^l 
road  of  thirty  feet  to  tbe  same  extent  as  if  said 
overseer  bad  striclly  complied  with  the  provis- 
ions of  law  requiring  bim  to  keep  said  road 


Construetton  of 


ttlevrmh 


lintt,  an  addittonal  aav- 


ludt. 

The  oonitmcttoD  at  a  teleg-aph  and  telephone 
line  on  a  rsllroad  oompany's  rlgbt  ol  way  Impose* 
an  additional  servitude  or  burden  on  tbe  land,  tor 
wliloh  the  owners  btp  entitled  to  compeDsatioD. 
See  note  to  Baltimore  City  Am.  Telepb.  ft  Teles.  Co. 
V.  Smith  (Hd. IT  L.B.  A.  EDO.  and  note. 

Tbe  peUtlon  for  tbe  asseesment  ot  dama«ee 
OBuaeil  by  teletrraph  po]«  must  Indicate  the  ilie  of 
the  poles  to  ho  erected  and  the  posltlODB  In  wliloh 
they  will  be  plaoad.  State  v.  Kew  Tork  ft  N.  J. 
Telaph.  Oo.  B  Cent.  Bep, »», «  N.  J.  L.  W. 


..byGoogle 
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clear  of  Itmber  and  oilier  obstructlona  to  the 
requited  width,  and  the  whole  Ihirty  feet  been 
mcliiall;  used  bj  the  public  as  a  road." 

But  the  conn  refund  to  ^Te  tbese  iniiroc- 
tioos  of  the  dcFeudaDt,  aod  gave  tbe  FoUowiiig; 
"(1)  Ttie  couTt  instructs  the  jury  that  the  law 
presumes  that  the  nwDeriihip  of  Janda  alonfc  the 
dde  oi  a  puljjicroad  in  Virginia  exieads  to  the 
middle  of  aaid  road,  and  die  burden  of  proof 
la  OD  the  party  who  claimB  otherwiae  to  show 
that  Euch  U  cot  tbecaae  alouK  the  load  where 
the  right  is  coutroverted;  aod  ibe  owner  bas  the 
exclusive  rishrto  the  Bull,  subject  to  ita  use  for 
tbe  purposes  of  the  public,  aud  to  the  right  of 
pa&sage  of  the  public  over  the  same;  aDd,  be- 
JBg  owners  of  the  soil,  they  have  a  ri^ht  to  all 
of  tbe  ordinary  remedies  for  disturbing  of,  or 
iajurx  to,  their  freehold  or  pngsesaioo;  and  anv 
Act  of  the  Legislature  which  deveata  aucb 
owaera  of  their  rigbla  ia  uncoDStitutlooal  and 
void.  (9)  Tbe  fact  that  a  roadia  a  publicroad 
or  highway  docs  not  authorize  tbe  digging  of 
holes  for  the  purpose  of  creeling  telegraph 
posta,  and  the  ereciing  of  posts,  and  the  estab- 
listiiog  a  telegraph  liue,  over  tbe  lands  of  a 
persOD.  without  bis  cooBeui,  although  tlie  aame 
nay  be  erected  or  dooe  on  ihat  part  of  his 
premises  which  ia  used  aa  a  public  mad." 

It  thus  appears  that  tbe  claim  of  tbe  defend- 
aot  is  that,  by  reason  of  tbe  A.ct  of  Assembij' 
of  February  10, 1H80  (Acts  1878-80,  pp.  58. 54), 
it  was  auihorized  to  construct  ita  telegraph 
poles  and  line  along  tbe  land  oyer  wbicb  tbe 
CDuDty  road  tuds,  without  making  compensa- 
tion therefor,  and  that  It  mainlBios  ila  rlglit  to 
eiercirie.  aa  to  tbese  lands,  the  liirbt  of  emiaeat 
domain  tbereoa, — to  take  and  e'njoy  what  be- 
longs to  another,  in  [he  exercise  of  tbe  aover- 
elgn  power,  not  only  witboui  making  auj  com- 
peoeation  therefor,  but  without  any  formal 
proccediogs  looking  to  coodenmation  of  Ihia 
property  under  any  of  the  forma  of  law  what- 

If  it  ia  once  conceded,  or  Id  any  wise  eatab- 
Uahed,  that  tbe  land  in  question  belonged  to 
tbe  plaintiff,  it  was  his  private  property,  his 
freehold;  as  entirely  bis  own,  throughout  all 
its  parte,  as  tbe  shelter  wbicb  be  had  erected 
around  and  over  his  hearthstone,  for  his  habi- 
tatloD  and  home,  and  as  entirely  under  tbe  pro- 
tection of  the  laws  against  intrusion  aa  ttie 
very  beartbatoae  ilaelf.  That  these  lands  are 
tbe  landa  of  [he  plaintilT,  unless  he  has  loat 
tbem  by  the  crention  of  a  public  road  across 
them,  ia  undeniable, — ia.  Indeed,  not  denied. 
Does  tbe  creation  of  a  public  road  through  the 
hud  devest  bim  of  tbe  fee  in  tbe  ssmeT 

As  to  fbe  extent  of  tbe  right  acquired  by  tbe 
pnblic  upon  opening  a  highway  in  Yirginia, 
Mr.  Hlnor,  in  bis  Institutes  (vol.  I,  j).  120). 
says:  "  The  public  acouires  merely  a  right  of 
passage.  The  freehold  and  all  the  profits  of 
the  toil  (that  ia,  trees,  mtuea,  etc.)  belong  still 
to  tbe  proprietor  from  whom  tbe  right  of  paaS' 
age  was  acquired.  He  may  therefore  recover 
tbe  freehold  in  ejectment,  subje(;t  to  the  rlBht 


of  way,  and  may  maintaiu  an  aclion  of  trespasa 
for  digging  (he  ground.  If  It  be  unknown 
from  which  of  two  adjacent  proprietors  a  high- 


way waa  at  first  taken,  or  if  the  hiehway  1« 
the  boundary  between  Ihem,  they  are  under- 
slood  to  ow»  eaco  ad  medium  filum  via," — cit- 
ing Bacon,  Abr.  Highway*,  b;  BoUing  v.  Pa- 
eUR-A. 


tenbarg,  8  Band.  (Ya.)  563;  ITome  v.  Ridiardt, 
4  Call  (Va.)  441;  Uarrit  v.  SUiott,  85  U.  8.  l4 
Pet,  35  |S  L.  ed.  333]. 

And  thia  subject  la  again  referred  to  by  Mr. 
Minor  in  bis  second  volume,  p.  30,  a.1  to  tbo- 
ownershlp  of  land  adjacent  to  highways,  when 
be  says:  "  The  ownersliip  usually  eiicnds  to- 
the  middle  of  tbe  road,  aa  In  ibe  case  of  a  pri- 
vate stream;  or,  if  the  same  pnrtyownaon  Ixilh. 
sides,  the  whole  road  belongs  to  bim,  subject 
to  tbe  public  easement  of  (be  right  of  passage 
in  either  case,— citing  3  Kent,  Com.  432." 

In  the  cose  of  Home  v.  RUhardt,  »upra,  all 
the  judges  delivered  opinions,  and  all  held  that, 
the  grant  of  tbe  right  of  way  doea  not  convey 
the  soil,  hut  only  toe  right  to  a  way  over. 

In  the  case  of  Boiling  v.  PcterAuTg.  lupra, — 
a  case  fully  and  ably  argued  in  this  court  by 
the  forernost  lawyera  of  that  day, — Jtidge  Carr 
delivered  the  unanimous  opinion  of  the  court. 
Speaking  as  to  Ibe  public  highway,  be  aaid: 
"  Does  thia  disable  tbe  demandant  from  recov- 
ering tbe  land!  It  certainly  would  not  In 
England,  as  many  cases  show," — citing  Lad* 
T.  Bliepherd.tZ  Strange,  1004. 

In  Ibat  case  tbe  defendant  rested  one  end  of 
a  bridge  upon  tbe  highway.  Upon  trespass 
brought,  tbe  court  said:  "It  is  certainly  a  dedi- 
cation to  the  public  so  far  as  the  public  baa 
occasion  for  it,  which  ia  only  tor  a  right  of 
passage;  but  it  never  was  underi^tood  to  be  » 
transfer  of  the  absolute  property  in  the  soil," 

In  Ooodtitle  V.  Alker,  1  Burr.  148,  in  eicct- 
meut,  a  special  verdict  finding  that  tbe  land 
was  a  public  street  and  public  bi<^hway.  Lord 
Manafifld  says:  "1  Bolle,  Abr.  8^,  is  expreai- 
'that  tbe  king  has  nothing  hut  tbe  pB3S.nge  for 
himself  and  bis  people,  but  the  freebotd,  and 
all  profits,  belong  to  tne  owner  of  ihe  soil.'  So- 
do  all  tbe  trees  upon  it.  and  mines  under  it. 
.  .  .  The  owner  may  get  his  soil  discharged  of 
this  servitude  or  easement  of  a  way  over  it  by 
a  writ  of  ad  quod  damnum.  It  is  like  tbo 
property  in  a  market  or  fair.  There  ia  no  rea- 
son why  he  should  not  bave  a  right  to  all  rem- 
edies tor  the  freehold,  subject  siill,  indeed,  to 
the  servitude  or  easement.  ...  An  action  of 
trespass  would  lie  for  an  injury  done  to  it.  .  .  . 
I  see  no  ground  why  tbe  owner  of  the  soil  mar 
not  biing  ejectment  as  well  as  trespass. 
Horthamplon  v.  Ward.  1  Wilson,  107;  liarri- 
ton  V,  Fiirker,  S  East,  164. 

But  it  Is  said  that  In  thia  country  wc  act  on 
a  more  liberal  scale;  that  Ihe  court  will  look  to- 
the  great  principles  of  public  policy  and  give 
them  effect;  that,  tbe  convenicncea  of  the  com- 
munity reoulringbigbwaya,  they  must  be  badt 
and,  aa  a  mere  ngbt  of  wayia  not  sufficient  for 
the  full  enjoyment  of  them,  we  must  consider 
Ihe  Commonwealth  as  vested  with  a  base  fee  in 
a]l  public  bigbwaya. 

Our  business  is  wttb  tbe  law  as  it  is;  and, 
where  Ibe  power  to  be  exercised  Is  one  of  so 
important  a  character  as  the  taking  away  tbs 
property  of  a  citizen,  dcveaiing  bim  of  bis  emi- 
nent domain  in  Ihe  soil,  I  could  not  consent  to 
lake  the  step  unless  1  saw  myself  justified  hj 
some  clfsr  principle  of  the  common  law.  of 
some  plain  enactmentof  the  aiatule.  Tb£  Eng- 
llsh  cases  are  preity  strong  evidence  thattba 
common  law  confers  no  sucb  power.  I  bavfr 
loobed  into  our  statutes,  and  1  can  find  nothing 
there  to  countenance  tbeldeatbatwberearoaa 
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of  way  Is  Rll  that  tlie  public  requires,  leaving 
Ibe  whole  lee  ia  llie  owner  of  the  soil.  It  U 
for  the  use  of  tbe  land  bj  the  Commonweolth 
Ibnt  tlie  owner  is  compenratcid.  There  can  be 
nn  queslion  as  to  what  the  Jaw  1»1d  this  StBt& 
Itia  wcUsellled. 

In  Wanciek  v.  JIfayo,  IB  Gratt.  B28,  Jvdffr 
Allen  delivered  the  unaniuinus  opinion  of  this 
court  to  the  Game  effect.  Speaking  of  a  bigb- 
wny,  he  says;  "The  easement  comprehends  no 
Interest  iu  ilie  soil,"  and  cit«B  >7wf;7«  bwift  as  say- 
ing, in  Peck  V.  Smith.  1  Conn.  103:  '■The  right 
of  freehold  is  not  touched  by  eatablishinc  a 
bigbwsr,  but  coDtinutA  in  the  original  owner 
of  (he  land  in  the  same  manner  It  was  before 
the  highway  was  eatablished,  subject  to  the 
-easemeut."  Be  says,  further:  "  JJothwilh- 
elanding  the  easement,  the  on-ner  retuini  many 
and  valuable  Intcresia.  .  .  .  He  may  make  any 
use  of  it  not  inconaistent  with  the  enjoyment 
of  the  easement. "  Hare  &  Wallace's  note*  to 
Dotation  v.  Paffnt.  2  Smith.  Lead.  Cas.  *199, 
vhere  tbe  aulhoritiea  are  collected. 

After  spenking  of  tbe  English  rule,  and  tbe 
-decbioua  of  some  of  tbe  Slates,  he  says:  "  In 
Virginia  the  rtite  has  been  establi>'hed  by  an 
antiiorilalive  deeipion  of  the  very  point  in  ac- 
cordance with  the  settled  doctiinc  of  tbe  Eug- 
lisb  courts."— and  refers  ta  BoUing  y.Petert- 
iurg,  lupra. 

If  these  principles  are  tbus  settled  In  Vir- 
ginia, as  tbey  certainly  are.  they  are  equally  as 
irmly  inbcdded  in  tlie  juriaprudence  of  numer- 
ous other  SlBlea  of  tbia  couutrv.  These  are 
collected  and  cited  by  Mr.  Angell  in  bis  work 
«n  IlighwaTB,  p.  3EB,  S  801  eltrg.,  and  noUi. 
At  page  S1I8.  |J  SOS.  tbis  author  says;  "  The 

ErincipleB  of  tbe  common  law  In  lliis  respect 
ave  been  recognized  and  adopted  by  the 
American  courts," — citing  Paieg  t.  Chandler, 
4  Maaa.  454. 

Under  ilicse  principles  the  plaintiff  was  en- 
titled to  maintain  trespass  against  the  defend- 
ant when  (he  said  defendant  stopped  upon  his 
land,  instead  of  parsing  along,  and  dug  up  bis 
eoil,  and  cu'  down  his  trees,  and  (ore  down 
and  scattered  bis  fence,  unless  sucb  taking  of 


use  for  which  tbe  land  was  taken  was  a  private 
use.  it  could  not  be  lawfully  taken  viilhout  bis 
-eoniwnt.  But  Ihe  ust  may  be  conceded  to  be  a 
public  use,  and  yet  to  take  without  just  com- 
pensHtion  was  unlawful.  Stich  tnktog  without 
authority  of  law  was  a  trespass,  and  sucb  tak- 
ing could  find  no  just iS cation  in  any  Act  of 
the  nenernl  Assemlily,  ArU  5.  §  14,  Const.  Va. 
It  isclnimeti  thai  the  Act  of  .^.'sembly  pa^^sed 
Fohnmry  10,  1880  (Acta  1H70-S0),  authorized 
this  Company  to  so  ctmstruct  ita  works  upon 
tbe  land  of  the  plaintiff.  That  Act  shouid  re- 
ceive a  reasonnlile  conatructiou,  and  be  ao  con- 
strued, if  possible,  as  to  avoid  repugnance  to 
the  Cnni^Iilution:  and  while,  by  thai  Act,  these 
■companies  are  aniborized   ' 


structed.  It  is  not  expressly  provided  that  this 
tnay  be  done  without  compensation.  But  the 
provision  is  so  as  not  to  ohucuct  the  otdinarj' 
«  L.  R.  A. 


use.  Tbe  CommonweaJtli  had  and  basin  these 
roads  nothing  but  tbe  use  to  pass  over  and 
along,  and  tbe  Act  provides  that  tbia  use  shall 
not  Uo  obstructed  by  virtue  of  that  Act.  But 
at  tbe  conclusion  of*^thia  paragraph,  constitut- 
ing the  last  wordainil,  are  these  words,  "upon 
making  just  compeoBBtica  therefor;"  and  then 
follow  the  provlsionB  of  the  law  which  provide 
for  the  proceedings  necessary  lo  ascertain  what 
ia  just  compensation  by  condemnation  pro- 
ceedings. This  was  certainly  tbe  provision  of 
tbe  Act  aa  to  lands  of  perHons  generally:  and, 
if  the  land  upon  which  the  highway  runs  is 
tbe  private  property  of  the  citizen,  which  it 
clearly  is,  should  not  Ibis  language  be  held  ta 
apply  to  such  land  as  well  as  to  others?  Why 
not?  Tbe  Cummonwealtb  has  no  more  power 
to  grant  tbe  one  than  the  other.  To  grant 
either  is  to  take  private  property,  and  tbis  can 
only  be  done  upon  just  compensation.  If  this 
is  Uie  true  construction  of  this  Act,  thesnme  is  in 
accordance  with  the  Constitution  of  the  Ktate; 
and  the  plaintiff  was  entitled  lo  maintain  hla 
suit  against  a,  corporation  which  neither  took 
lawfully,  nor  paid  just  compeniMition.  But  if 
the  Act  does  provide  for  the  taking  of  tbis  pri- 
vate property  without  compenaation.  then  it  is 
void  for  repugnancy  to  tbe  Constitution  of  the 
Stale,  and  the  plaintiff  was  entitled  to  recover 
and  the  iustruciion  of  tbe  court  was  right. 

However,  it  Is  claimed  by  tbe  plaintiff  in  er- 
ror that,  crantlng  that  the  rights  of  the  plain- 
tiff are  what  we  nave  staiM.  and  the  Common- 
wealth has  only  tbe  right  to  use  by  going  over, 
slill  hiacnseisgood,  because  bis  worBS  are  only 
a  use  of  Ihe  easement,  and  constitute  no  new 
taking, — Doadditlonal  servitude.  We  will  now 
briotly  consider  Ibis  argument. 

Tbe  right  in  tbe  Commonwealth  ia  to  use  by 
going  along  over.  Tbis  is  tbe  extent  of  th« 
right.  If  the  right  was  granted  to  tbe  defend- 
ant lo  go  over  simply  to  carry  its  messages, 
Iben  the  right  granted  was  in  existence  befL're 
the  grant,  and  the  right  to  go  over  is  not  only 
not  disputed,  but  distinctly  admitted.  Tbi»  U 
Ibe  servitude  over  ibe  land  fixed  upon  it  by  law, 
and  tbe  wholeextentof  it  If  anything  more  i) 
taken.  It  is  an  addilional  servitude,  and  is  a 
Inking  of  the  property,  within  the  meaning  of 
the  Constitution.  To  tafcctbe  whole  subject, — 
the  land  in  fee,  is  a  taking.  Tbis,  however,  ii 
the  meaning  of  tbe  term  only  In  a  limited  sense, 
and  in  the  narrowest  sense  of  the  word.  The 
constitutional  provision  which  declaiea  that 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation  was  intended  to  estab- 
lish this  principle  beyond  legislative  control, 
and  it  is  not  necessary  that  property  should  be 
alisolutely  taken.  In  the  sense  of  completely 
taking,  to  bring  a  case  within  Ihe  protiM-iinn  of 
the  Constitution,    As  was  said  by  a  learned 

Sistlce  of  tbe  Supreme  Court  of  the  United 
tales;  "  It  would  be  a  very  curious  and  un- 
satUfactorr  result,  if,  in  construing  a  provision 
of  constitutional  law  always  undersiood  to 
have  been  adopted  for  proleclioa  and  security 
to  [he  rights  of  the  individual  as  against  the 
government,  and  -which  has  received  the  com- 
mendation of  jurists,  statesmen  and  commen- 
tatora,  as  placing  the  just  principles  of  lbs 
common  law  on  tlat  subject  beyond  the  power 
of  ordinary  legislation  to  change  or  control 
tbem,  tt  shall  be  held  that.  If  the  govemment 
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ref  rafna  f  rom  tbe  absolute  converdon  of  rml ' 
properly  to  the  ubeb  of  tha  public,  it  csn  He- 
■atrby  its  value  entirely;  can  inflict  irreparabie  , 
«i]d  permauent  iajury  to  any  extent;  can,  in 
«Oect,  subject  11  to  total  defllructfoD,— wltbout 
making  any  compenaatian,  because,  In  the 
narrow^l  eense  of  that  word,  it  is  not  lakea 
for  the  publlcoae.  Such  ^construction  would, 
pervert  tbe  ccnstEtutional  provision  into  a  re- 
«trictioD  upon  tbe  righlaof  tbe  cUizen,  aa  lliose 
righiB  stooil  at  tbe  cuiamon  law,  inslrnd  of  tbe 
government,  and  make  It  an  authority  for  In 
vaaion  of  private  right  under  tbe  pretext  of  the 
public  good,  nbich  had  no  warrant  in  the  laws 
and  practices  of  our  ancestors."  Juttice  Mil- 
ler in  Pwnpelly  v.  Qreen  Bay  d  M.  Ca/ial  Co. 
SO  D.  S.  13  Wall.  160  [_aO  L.  ed.  557], 

It  f*  obvious,  and  ft  is  so  licid  in  many  cases, 
that  ihe  ojaatniciion  of  a  railroad  upon  a  high- 
way is  an  additional  servitude  upon  the  land, 
for  which  the  owner  is  entitled  to  additional 
compmsation.  Cooley,  Const.  Llm.  64H;  Ford 
■V.  Okicago  di  If.  W.  B.  Oo.  U  WiH,  C16:  Pojoeroy 
T.  Milwaukee  A  O.  R.  (Jo.  16  Wis.  641. 

And  the  power  of  a  Lefrlslature  to  authorize 
*  railroad  to  be  cotislmcted  on  a  common  hisb- 
way  ia  denied  upon  the  ground  that  the  ori|^- 
na)  appropriation  permitted  the  taking  lor  the 
purposes  of  a  common  higbway,  and  do  otber. 
The  principle  ia  tbe  same  when  tbe  land  is 
taken  for  any  other  purpose  diatlnct  from  tbe 
original  purpose,  and  the  reasoning  in  the  two 
caaea  is  applicable  to  each. 

In  Ibecaseof  im/av*.  Union  Branch R,  Ca., 
29  Conn.  855,  it  is  said:  "  When  land  Is  con 
-demned  for  a  special  purpose,  on  the  score  of 
public  utility,  the  aequestistion  is  limited  to 
that  particular  use.  Land  taken  for  a  highway 
is  not  thereby  convertible  into  a  common.  As 
tbe  property  Is  not  taken,  but  tbe  use  only,  the 
right  of  tbe  public  la  limited  to  the  use — tbe 
speriflc  t(se — for  which  the  proprietor  has  been 
devested  of  a  complete  dominion  over  bis  own 
estate:  These  are  propositions  which  are  no 
lunger  open  to  discussion."  yieAo/ton  v.  Jfeie 
York  A  a.  a  S.  Co-  23  Conn.  8B;  South  Caro- 
lina R.  Co.  V.  StHner,  44  Ga,  548. 

In  tbe  case  of  a  telephone  company,  the 
cbanceltor.  '.a  tbe  case  of  Broome  v.  JVew  Tork 
AN.J.  Telfpli.  Co.  43  N.  J,  Eq,  141,  6  Cent 
Bep.  814.  held  tbat.  in  order  to  justify  a  tele- 
phone company  in  aetline  up  poles  In  the  higb- 
VBv,  it  must  show  that  it  has  acquired  tbe 
Tight  to  do  so,  either  by  contract  or  condemna- 
tion, from  the  owner  of  thesoil,  saying:  "The 
complainant  seeks  relief  against  an  invasion  of 
bis  propnetary  right  to  his  land.  The  defend- 
ants, a  iplcphone  company,  without  any  leave 
or  license  from,  or  consent  by,  him,  but,  on 
tbe  other  hand,  aeainst  his  protest  and  remon- 
sttance,  and  in  disregard  of  his  warning  and 
express  probihilion,  and  without  condemna- 
tion, or  any  step*  la  tbat  end,  set  np  their  poles 
npoo  his  land.  .  .  .  Wbaihas  been  said  Issuf- 
ficieol  of  Itself  to  eatablUh  tbe  right  of  tbe 
■complainant  to  relief;  for,  in  order  to  Justify 
tbe  defendants  in  setting  up  the  polw,  it  is 
neceataiT  for  tbem  to  show  that  they  have  ac- 
quired tbe  riebt  to  do  so,  either  by  consent  or 
«ondetnnatioD,  from  the  owner  of  the  soil," 
Aa  to  these  rishts  of  the  owner  of  tbe  soil,  see 
9  Am.  ft  Eng.  Cvclop.  Law,  title  Bighwayt,  7, 
83;  Board  ^  ZVwb  7U.  Qt.  v.  Sanutt.  107 
«L.R.A.  a 


III.  B08;  SoTiUvxttern  R.  Co.  t.  fiotit/ifm  <ft  A. 
Teleg.  Co.  4fl  Ga.  48;  W.  U.  T.teg  Co.i.  Rich.  19 
Kan.  817;  WiUU  y.  Eri»  Teleg-  *  Tfleph.  Co. 
87  Minn,  347.  , 

That  the  erection  of  a  teleertipfa  line  upon  k 
highway  is  an  adilitional  servitude  is  dear  from 
the  authorities.  Tbat  It  is  such  is  equally  clear 
upon  principle,  in  the  light  of  the  Virginia 
cases  cited  above.  If  Ibe  riuhl  acquired  by  Iba 
Commonwealth  in  the  condemnation  of  a  high- 
way is  only  the  right  lo  pass  along  over  ibs 
blghnav  for  the  public,  then,  if  tbe  unlakca 
parts  of  the  land  are  bis  private  properly,  to 
dig  up  the  soil  ia  to  dig  up  bis  soil:  to  cut  down 
the  trees  is  to  cat  down  his  trees;  lo  de- 
stroy tbe  fence!  Is  to  destroy  his  ft-nces;  to 
etect  any  structure,  to  afBx  anv  pole,  or  put  it 
in  and  upon  tbe  land,  is  to  take  po;ses^ioD  of 
his  land;  and  all  these  Interfere  with  bis  free 
and  unrestricted  use  of  his  properly.  If  the 
Commonwealth  took  this  without  just  com- 
pensation. It  would  be  a  violation  of  the  Con- 
stitution. The  Commonwealth  cannot  consti- 
tutionally grant  it  to  another. 

*  '   true  tbat  the  use  of  tbcTelegraph  Com- 


rigbls  which  the  law  will  enforce.  Bui  thesa 
public  rights  can  only  be  obtained  by  paying 
(or  them.  The  use,  while  In  one  sense  public, 
is  not  for  tbe  public  generally.  It  is  for  tbe 
private  proflt  of  tbe  corporation.  It  is  its  busi- 
ness enterprise,  engaged  in  for  gain.  Its  serv- 
ices can  only  be  obtained  upon  their  being  paid 
for.  Thece  is  no  reason,  either  in  law  or  in 
common  Justice,  why  it  should  not  pay  f<n 
what  it  needs  in  the  prosecution  of  its  business 
Upon  this  burden  being  placed  upon  it,  it  can 
complain  of  no  hardship.  It  is  the  common 
lot  of  alL  If  tbe  said  Companv  has  use  for  the 
private  property  of  a  cllizen  of  this  Common- 
wealth, and  It  ia  of  advantage  to  It  to  have  the 
same,  it  is  illOKical  lo  argue  tbat  tbe  oropcrty 
Is  of  small  value  to  the  plaintiff,  ana,  in  tba 
aggregate,  a  great  matter  to  the  plaintiff  in  er- 
ror. This  argument  Is  not  worth  considering. 
It  cuts  at  the  very  nx)t  of  the  rights  of  prop- 
erty. It  would  apply  with  equal  force  to  aU 
the  transactions  of  life.  It  is  sufficient  to  say 
the  Eeels  of  tbe  Constitution  is  over  this  as  over 
sU  other  private  property  rights,  and  there  ia 
no  power  which  can  devest  it  without  juat 
compensailon. 

We  think  Ihe  instructions  of  tbe  circuit 
court  were  clearly  right,  and  there  is  no  error 
therein. 

There  is  no  error  in  the  process  in  tbe  case. 
It  was  made  as  provided  by  law  against  a  non- 
resident corporation  having  no  omcer  or  agent 
resident  in  tlie  county. 

There  was  no  error  in  the  refusal  of  tba 
court  to  remove  tbe  case  from  New  Kent 
County.  Not  the  slighlest  ground  ia  shown  for 
It.  And  It  may  be  remarked  tbat  tbe  plaintiff 
In  error  selected  its  forum  when  It  thus  unlaid 
fully  invaded  the  property  rights  of  one  of  the 
citizens  of  that  county. 

As  to  tbe  contention  concerning  the  sum- 
monlngof  tbejnrfby  tbe  3heriS,~because  h« 
waa  interested  In  the  eiut.  there  is  no  error  la 
that  action  of  the  court  below:  (1)  because  tha 
sberlft  does  not  appear  to  be  in  any  wise  Inter- 
cMed  In  the  cult;  and  (3)  because  ^e  slieria  did 
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not  in  fact  telect  tbe  jury.  Upon  obj«ctloD 
made,  Ibe  Judge  made  out  the  list,  and  gave  U 
to  tLe  deputy  sberiff,  to  BummOQ  Ibe  required 
venire.  « 

Upon  the  whole  case,  wo  are  of  opinion  that 
there  id  no  error  in  the  jvdgment  appealed  from, 
•Dd  tbe  BAiaz  miatbea;SinJied. 

Faanilaroy  and  Hlnton,  JJ„  coocuz. 

lAWia,  P..  dleseD^Dg: 

I  tahe  a  very  different  view  of  tbe  case  from 

that  taken  in  the  opinion  of  the  court  just  read; 
and,  as  the  case  ^i  an  importaat  one,  I  will 
■tate  the  reesoDB  for  m;  disKnt.  I  agree  that 
the  Act  of  Febmaiy  10,  1880,  doea  not  pro- 
vide for  addiiional  cooipensaiion  totheownen 
of  lands  abutting  on  highways  along  which 
telegraph  lines  may  be  conatrucled,  and,  there- 
fore, that  the  question  in  the  caae  is  wbetber, 
on  that  account,  the  Act  iscoDatitutional.  But, 
before  proceeding  to  diacuea  that  question,  I 
Will  remark  lliat  tbe  case,  as  presented  bj  the 
n)cord,  ia  quite  an  extraordinary  one.  The 
plainUff  sued  to  recover  damages  to  the  amount 
of  fl,ti,)0.  Although  the  BESeased  fee-simple 
value  of  his  land  atnitting  on  Ibe  highway  ia 
obIv  ?176,  yet  the  jury  relumed  a  verdict  for 
tsrio  damagea;  and  the  alleged  injury  consists, 
as  far  aa  I  can  ascertain  from  the  record,  in 
planting  a  single  pole,  strung  with  wire,  on  so 
much  ol  the  highway  as  passes  over  the  plain- 
tiffa  land,  and  "culling  trees  and  underwood" 
that  grew  upon  the  highway, — from  all  which 
the  inference  seems  to  have  been  drawn  by  tbe 
jury  and  the  court  below  that,  if  the  plaintiff's 
land  is  worth  little  or  nothins;  for  taxation,  its 
value  for  telegraph  purposes  is  enormous.  In- 
asmuch, however,  as  do  formal  bill  of  e^ccep- 
tlona  was  filed  to  the  action  of  tbe  court  in 
overruling  the  defendant's  motion  to  set  aside 
tbe  verdict,  although  the  record  recites  that  an 
exception  was  taken,  and  tliere  is  no  ceriiflcale 
of  the  facta  proven,  or  of  the  evidence,  I  wilt 
confine  myself  to  the  question  of  the  coheUiu- 
tionality  o(  tbe  Act,  and  that  depends  upon 
whether  tbe  use  of  the  highway  for  a  telegraph 
line  isa  new  servltudeupon  the  soil,  or  whether 
It  Is  included  in  Ihe  original  appropriation.  If 
the  latter  view  be  the  correct  one,  then  there 
baa  been  no  taking  of  the  plnintiB's  property, 
within  (he  meaning  of  the  Constitution,  under 
the  Act  in  question,  but  simply  the  grant  of  a 
privilege  to  use  a  public  easement,  which  has 
already  been  paid  for,  and  which  Is  subject  va 
the  regulation  and  control  of  the  Legislature. 
What,  then,  are  the  nature  and  extent  of  the 
public  easement  in  land  condemned  fora  high- 
wayt  Tbe  plaintiff  conlenda  that  it  ia  merely 
t  right  of  passage,  and  nothing  more;  and  Boll- 
in^v.  PfterAurg,S  Rand. (Va.)  563,  is  referred 
.  to  in  support  of  this  position.  That  case,  which 
adopts  the  language  of  the  ancient  autboritiea 
on  the  subject,  does  indeed  so  bold;  and  when 
it  was  decided  the  language  use<l  was  sufBcienl- 
]y  comprehensive  to  cover  every  then  known 
mode  of  enjoying  the  public  right.  But  since 
that  lime  civilization  has  advanced.  New 
modca  of  using  the  public  highways  have  been 
discovered,  and,  as  the  common  law  adapts  it- 
celf  to  the  constnnlly  changing  wants  and  con- 
ditions of  society,  the  courts  have  held — and 
rigbcly,  I  think— that  the  view  contended  for 
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by  tbe  plaintiff  is  altOgeUier  too  narrow  and  re- 
stricted. So  that  the  principle,  aa  now  estab- 
lished, Is  that  the  highways  of  a  Slate  are  noi 
only  open  and  free  for  travel  and  traffic,  but 
that,  with  tbe  assent  of  tbe  Legialature.  they 
may  be  devoled,  under  the  original  appropria- 
tion, to  such  other  public  uses  as  are  consistent 
with  their  use  aa  public  thoroughfares.  "Tbe- 
more  ancient  decisions,"  says  Angell, '  'limited 
the  rights  of  the  public  [in  highwaysl  to  that 
of  passage  and  re  passage,  ana  treated  any  in- 
terference of  (he  soil  other  (han  was  necessary 
(0  tbe  enjovment  of  this  right  as  a  trespass. 
But  the  modem  decisions  have  very  much  ex- 
tended the  public  right,  and  particularly  in  the 
streets  of  populous  cities."  And  then  be  goeft 
on  to  say  that.  "  whether  the  corporation  be 
the  user  of  the  fee,  ...  or  whether  it  be- 
merely  Ibe  trustee  of  the  streela  and  highways 
as  such,  irrespective  of  any  tjtle  to  the  soil,  it 
baa  the  power  [with  the  sanction  of  the  Legis- 
lature] 10  auihorise  their  appropriation  to  all 
such  uses  as  are  conducive  to  ibe  public  good, 
and  do  not  interfere  with  their  complete  and 
unrestricted  use  as  highways;  and,  in  doing  so, 
it  is  not  obliged  to  confine  itself  to  such  uses  a» 
have  already  been  permitted.  As  civilization 
advances,  new  uses  may  be  found  expedient." 
Ang.  &  D.  Highw.  §  813. 

Another  author.  In  treating  of  the  same  sub- 
ject, uses  thia  language:  "The  use  of  property 
lakcn  by  the  right  of  eminent  domain  u  sol 
conflnea  to  Ihe  precise  mode  or  kind  of  use- 
wbich  was  in  view  at  the  time  n(  tbe  taking, 
but  may  extend  to  other  modes,  which  were- 
Ihen  UDpracticed  and  unknown.  When  prop- 
erty has  been  taken  for  a  public  use,  and  full 
compensalioD  made  for  the  fee  or  a  perpetual 
casement,  Its  subsequent  appropriation  to  an- 
other public  use — certainly,  if  one  of  a  like 
kind— does  not  require  further  compenaatiotk 
to  the  owner."    Pierce.  Railroads,  283. 

One  of  the  numerous  cases  in  which  this- 
principle  haa  been  decided  ia  Chate  v.  Svtltnt 
M/g.  Vo.  4  Ciisb.  1i;2,  in  which  case  Chief  Ju^ 
tice  Shaw  said  that  where,  under  Ihe  authority 
of  the  Leglalalure,  In  virtue  of  tbe  sovereign 
power  of  eminent  domain,  private  property  ha» 
been  taken  for  a  public  use.  and  a  full  com- 
pensation for  a  perpetual  casement  in  land  has 
been  paid  to  the  owner  therefor,  and  afterwards 
the  land  is  appropriated  to  a  public  use  of  a 
like  kind,  no  new  claim  for  compensation  can 
be  sustained  by  the  owner  of  tne  land  over 
which  it  pas-acs.  And  to  the  same  efTecl  ia- 
Feddicord  v.  Baltimore.  C.  <t  E.  M.  Pa»*.  R.  0>  , 
S4  Hd.  4es,  In  which  case  it  was  held  that  Um- 
use  of  (he  bed  of  a  turnpike  for  tbe  purpose  of 
a  passenger  railway  was  not  a  new  and  distiocl 
servitude,  which  entitled  the  abutting  ownera 
to  new  compensation,  because,  in  the  opinion- 
of  (he  court,  fauch  une  did  not  exclude,  or  seri- 
ously Interfere  with,  the  orieinal  modes  lo 
which  the  highway  was  used,  out  simply  add- 
ed another  in  furtherance  of  the  same  general 
'  object.  "  It  is  true."  said  the  court,  ■•  thai 
when  the  right  of  way  was  originally  acquired, 
and  when  It  was  granted  to  the  turnpike 


pany,  it  was  not  actually  contemplated  by  any 
of  the  parties  to  tbe  acquisition  and  erau(  thai 
lid  be  used  for  a  passenger  railway,  yet 
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all  the  purposes  hj  wbich  the  object  of  ila  cre- 
ation aa  a  public  highway  could  be  promoted. 
Tbe  parties  looked  to  the  future  ...  as  well 
as  to  tbe  then  present;  aud  It  cannot  be  sup- 
posed that  the  authors  of  its  esisCence  intended 
otberwlae  ihao  that  ft  should  respond  to  wbat- 
ever  demands  new  Improvements  and  Increased 
facilities  tnlght  mahe  upon  it,  so  only  that  such 
demands  must  be  always  conwsteot  with  "" 
diaracter  and  purpose  as  a  public  highway. 

Tbe  same  principle  is  laid  down  with  great 
fores  and  clearness  by  Ohi^  Jvttiee  Shaw  in 
Com.  T.  TtmpU,  14  Oray,  AO.  In  that  case  it 
was  held  that  all  publlceasementa  intended  for 
common  and  general  benefit,  whatever  may  be 
tlieir  nature  aud  character,  are  under  tbe  con- 
trol and  regulation  of  the  Legislature,  exercla- 
fng  tbe  BOTeretgD  power  of  the  State,  and 
tberefore  it  was  competent  for  that  body  to 
authorize  a  street  railway  lo  be  conBtmcled 
and  maintained  by  a  private  corporation  in 
the  public  highway.  "It  Is  the  great  merit  of 
the  common  law,"  said  the  emlnenl  jurist  who 
spoke  for  the  cojrt,  "that  it  is  founded  upon 
a  comparatiTely  few  broad,  general  principles 
of  Justice,  fitness  and  expediency,  tbe  correct- 
ueas  of  which  fs  generally  acknowledged,  and 
which  at  first  are  few  and  simple,  but  which, 
carried  out  fn  their  practical  details,  and  adapt- 
ed to  extremely  complicated  cases  of  foci,  give 
rise  to  many,  and  often  perplexing,  questions. 
Tet  these  original  principles  remain  iJxed,  and 
are  generally  comprehensive  enough  to  adapt 
themselves  to  new  inrtltutiouH  and  cond!'' — 
of  society,  new  modes  of  commerce,  new  usages 
and  practices,  as  the  progress  of  society,  In  the 
advancement  of  civilizalion,  may  require." 

So,  in  the  subsequent  case  of  Atty-Qen.  t. 
Metropolitan  R.  Co. ,  12a  Mass.  61S,  It  was  aealn 
decided  that  it  is  witbia  the  power  of  the  Leg- 
fslatnie  to  authorize  tbe  constructfon  of  a  street 
railway  without  tbe  consent  of  the  adjoining 
proprietors,  and  without  nddiiiooal  compensa' 
tion  to  them;  that  the  future  alteration  and 
use  of  public  streets  for  public  travel  must  al- 
ways be  subject  to  reasonable  modification  by 
future  leelslation;  that  tbecompensatlonof  the 
adjoining  laud  owners  must  be  presumed  to 
have  been  adjusted  to  such  future  changes; 
■nd  that  their  convenience  may  be  affected 
thereby  without  impairing  any  const! tutinnal 
right  to  additional  compensation;  in  other 
words,  that  any  inconvenience  or  annoyance 
resuliing  from  such  changes  Is  a  merely  iacl- 
dental  injury,  or  damnum  afUQtie  ivjtirta.  just 
as  this  court  baa  repeatedly  decided  with  re- 
spect to  incidenul  injuries  to  land  owners 
caused  by  the  alteration  in  a  lawful  manner  of 
tbe  grade  of  a  public  street.  Smith  v.  AUaan- 
dria,  83  Gratt,  208;  Ethrer  v.  RieJimond  Oitv, 
81  Va.  74fi. 

In  Cooley.  Const.  Llm,,  GG2,  555,  the  author 
after  remarking  that  when  property  Is  ap- 
propriated for  a  public  way,  and  tbe  proprie- 
tor fs  paid  for  tbe  public  easement,  the  com- 
pensation is  generally  estimated,  in  practice,  at 
the  value  of  tbe  land  itself,  says,  further,  thai 
"a  strong  inclination  is  apparent  to  hold  that, 
when  the  fee  in  the  public  way  la  taken.  .  .  . 
it  is  taken  for  any  nublic  use  whatever  to 
which  the  public  authorities,  with  tbe  legisla- 
tive asseni,  may  see  fit  atlerwarda  to  devote  it 
b  farthera>»ce  of  Uw  gOMral  pnrpoae  of  the 
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original  appropriation;  and,  tf  this  ts  ao,  tbe 
owner  must  be  held  to  be  compensated  at  tbe 
time  of  the  orlglual  taking  for  any  such  possi- 
ble use."  There  Is  no  material  difference  la 
principle,  however,  as  the  author  points  out  In 
a  note,  with  regard  to  the  extent  of  tbe  rights 
of  tbe  public  in  a  highway,  whether  tbe  fee  is 
in  (be  public  or  In  the  adjacent  land  owner,  or 
in  some  third  person.  In  either  case  the  Leg- 
islature may,  without  providing  for  additional 
compensation,  authorize  such  uses  to  be  made 
of  the  highway  as  are  conducive  to  tbe  public 
convenience,  and  not  repugnant  to  the  pur- 
poses of  the  original  appropriation.  BarnM 
V.  Keokuk.  94  D.  S.  824  [M  L-  ed.  224]. 

In  many  of  the  StaCca  of  the  Union  it  ha* 
been  held  that  the  use  of  tbe  bichway  even  for 
a  steam  railway  is  not  an  additional  burden 
upon  tbeland  of  the  adjoining  proprietor  wbicb 
eoUcles  him  to  Increased  compensation;  and  a» 
It  was  held  In  tbe  case  last  mentioned,  the  su- 
preme court.  In  that  particular,  following  tb« 
local  law  of  Iowa,  la  which  Stale  the  case 
arose  and  was  decided.  The  weight  of  au- 
thority, however,  Is  the  other  way,  the  idea 
being  that  such  a  use  of  the  highway  ia  incon- 
sistent with  Its  use  by  tbe  general  public,  to 
which  It  had  been  legally  appropriated.  And 
Judge  Dillon  says  uiat.  while  there  is  solid 
ground  to  distinguish  between  steam  and  bone 
railways,  yet  there  is  much  to  recommend  m 
sound  the  view  that,  where  property  is  acquired 
for  a  street,  it  may  be  used  as  a  street  under 
tbe  original  appropriation,  in  such  way  as  the 
Legislature,  representing  the  public,  and  best 
acquaint(>d  with  the  public  needs,  tnay  author- 
ize.   Z  Dillon.  Mun.  Corp,  8d  ed.  g  ii2. 

This  was  substantially  Ihe  view  taken  by 
Ohi^JiutieeQihaoa.viiix  whom  tbe  whole  court 
concurred,  iu  tbe  Camofihe  P/iiladelphia  S  T. 
B.  Oo.,  e  Whart.  25,  where  it  is  said  that,  as  In 
England  a  highway  ia  tbe  properly  of  the  king, 
lapareni  patria.  so  here  it  is  subject  to  the 
paramount  authority  of  the  Legislature  in  the 
regulation  of  its  uae  bv  carriai^  or  means  of 
locomotion  "yet  to  be  invenled,"  and  that  tbe 
remedy  for  an  abuse  of  this  power  ia  with  the 
people,  who  by  changing  tbelr  rules  may 
change  the  law.  And  it  la  not  easy  to  see 
why,  upon  principle,  this  should  not  tw  regard- 
ed as  the  true  solution  of  this  whole  matter. 

In  some  of  the  cases  a  diatincCion  Is  suggest- 
ed between  highways  In  the  county  and  slreeta 
within  tbe  limits  of  citiea  or  towns,  according 
to  wbicb  tbe  latter  may  be  used  for  more  va- 
rious uses  than  the  former,  as  for  laying  gas 
and  water  pipea,  the  construction  of  horse  rail- 
ways, sewers,  levees,  wharves  and  other  ao- 
commodatlons  for  tbe  public.  But.  ea  botb 
the  highwav  and  the  street  are  opened  for  the 
same  gencnil  purcxise, — and  a  street  is  a  high* 
way, — there  would  seem  to  be  no  sound  buie 
for  such  a  distinction. 

Much  of  tbe  confusion  in  the  decisions  on 

e  subject  of  the  constitutional  power  of  the 
Legislature  over  highways  is  owing,  it  seems 
ie,  to  a  failure  to  discriminate  between  the 
...  for  wbicb  a  highway  is  ai)propriated  and 
the  modes  of  using  it.  Hence,  in  passing  upon 
such  questions,  a  clear  Idea  of  what  abigbway 
is  ought  always  to  be  kept  in  view.  And  what 
is  a  blgbway"?  Perhaps  no  better  defloitlon 
of  It,  in  the  light  of  reason  and  ihe  modern  d»' 
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ddon*.  oil  ba  glveii  than  to  aay  that  it  Is  & 
road  or  thoroughfare  for  the  uw  of  tbe  ^neial 
public,  for  tbe  purpose  of  fateTcommuDicaiion, 
ivfafcb  embraces  the  right  to  use  tbe  highway 
not  only  tor  pasaage,  but  for  the  transmiaslOD 
of  intelligence.  P^rmerly.  as  before  remarked. 
tbe  oqIt  mode  toj  wbicb  mtelligeoce  could  be 
traoRmltled  over  a  highway  was  by  passing 
over  it.  But  it  la  not  bo  now.  The  diacoTeiy 
of  tbe  telegraph  and  tbe  telephone  bas  reroju- 
tionfzed  tbe  methods  of  intercom  munlcaiioD; 
kud  I  em  unable  to  perceive  why,  when  a  oies- 
•age  is  sent  over  a  telegraph  or  telephone  wire 
erected  on  tbe  public  highway,  the  same,  or 
•ubfltantially  the  same,  ute  is  not  made  of  the 
highway  as  when  a  message  Is  tent  over  It  by 
■  messenger  on  foot  or  on  horseback.  In  tbe 
one  case,  aa  was  well  said  in  the  argument  al 
tbe  bu".  ihe  message  eoea  with  the  messenger; 
In  tbe  otber.it  goes  without  tbe  messenger, — the 
only  difference  being  In  the  mode  of  sending 
ft  And  it  hardly  aeems  in  keeping  with  the 
progreaslve  it^rit  of  tbe  comraon  law,  fn  eulo- 
gy of  which  so  much  has  been  Justly  written, 
to  aay  Uiat  the  new  method  ia  not  admlBsible, 
though  with  the  assent  of  the  Legislature,  be- 
cause it  was  not  known  to  Bracton  or  Slack- 

Haid  tbe  court  In  Ditkenon  v.  Oolffrone,  100 
U.  8.  678  |2B  L.ed.  618]:    "The 


had  our  fathers  with  electricity  as  an  element 
of  intercom  municalioD  In  1836.  when  Bolting 
T,  Petertlnirg  waa  decidedf  None  whatever, 
Tbat  tbe  new  method  is  not  inconsistent  with 
the  ordinarr  uae  of  the  highway  la  to  my  mind 
obvious.  Indeed,  ft  is  fn  aid  of  il;  for  it  not 
only  furnishes  vastly  increased  fadlilies  of  in- 
tercom muni  cation.  Out  it  tends  to  Iba  relief  of 
the  highway,  by  lesaening  travel  over  it,  which 
in  populous  cities,  and  even  in  tbe  country,  is 
no  small  consideration.  And  here  it  may  be 
remarked  that  the  Statute  expreaaly  provides 
that  in  no  case  shall  a  telegraph  or  telephone 
erected  along  a  highway  OMtruct  tbe  ordinary 
use  of  the  bi^way.  Acta  1879-80,  p.  53;  Code, 
SS  1287-1300. 

Aa  to  tbe  complaint  that,  fn  constructfog  its 
line,  the  defendant  cnt  down  trees  of  tbe  plain- 
tiff. It  is  enough  to  say  that  it  appears  from  the 
record  that  no  poles  were  planted,  or  trees  cut, 
except  on  ibe  highway;  and  this  itwasascom- 
petent  for  the  defendant  to  do,  under  the  au- 
thority eon  f  erred  by  the  Legiriature  to  construct 
its  line,  sa  it  naa  for  the  public  autliorlties,  In 
tbe  first  instance,  to  cut  down  such  trees  as 
atood  in  the  way  when  tbe  road  waa  being 
opened  and  constructed.  The  record  recites 
that  "all  of  the  acts  complained  of  aa  done  by 
the  defendant  upon  the  lands  of  the  plaintiff 
were  confined  to  tbe  said  legal  road  of  thiitv 
feet,  and  were  necessary  to  the  proper  and  ef- 
fective constiuctfon,  maintenance  and  opera- 
tion of  tbe  said  telegraph  line  of  the  defend- 
•nt." 

In  the  argument  a  number  of  authorities 
were  cited  to  show  tbat  it  is  not  competent  for 
the  Iiegixlatutc  to  authorize  a  telegnipb  com- 
pany to  conatruct  its  line  over  the  nght  of  way 
of  a  railroad  company,  whbout  making  just 
Gomprnsalion  therefor;  and  this,  I  take  it,  no 
one  wf  II  deoj.  The  road-bed  and  ilgbt  of  way 
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of  a  railroad  company,  at  least  in  this  Stale,  an 
as  much  its  propetLy  aa  its  roHing  stock,  or  the 
money  in  its  treasury;  and  the  one  can  no  mora 
be  lawfully  taken  without  Just  compensation 
than  the  other.  But  that  is  a  very  different 
case  from  this,  for  here  I  have  endeavored  to 
show  tbat  tbe  plaintiff's  properly  has  not  been 
taken;  tbat  noUiing  has  neen  granted  but  the 
right  lo  use  a  public  easement,  which  right, 
under  no  drcumstaoces,  can  last  longer  bhan 
—  itself. 


tion  has  been  adjudicated  In  two  welt- considered 
opinions, — one  by  the  Supreme  Judicial  Court 
of  Massachusetts  In  the  case  of  Pitrct  r.  Dreta, 
1S6  Mass.  TG;  the  other  by  tbe  Supreme  Court 
of  Miasnurl  in  the  case  of  Julia  Bidg.  Am.  v. 
EelX  Teieph.  Co.,  68  Mo.  258,  0  West.  Rep.  85T, 
In  both  of  which  cases  It  was  distinctly  held 
tbat  an  additional  servitude  is  not  Impoeed  br 
tbe  erertionon  a  public  high  way  of  a  telegraph 
or  telephone  line  under  a  statute  of  the  Htate, 
and  tbat  such  statute  la  not  un(«netiiutionsl 
because  ll  makes  no  provision  for  additional 
compensation  to  tbe  owners  of  the  fee  in  the 
highway.  In  the  first- men  llnned  case  the  court, 
in  an  alile  and  learned  opinion  by  -Vr.  Juttiet 
Devens.  said;  '  'Tbe  discovery  of  the  telegraph 
developed  a  new  and  valuable  mode  of  c:om- 
municaliDg  inlelligeuce.  Its  nse  Is  certainlr 
similar  to,  if  not  identical  with,  that  public 
use  of  traosmitring  infonnalion  for  which  Ihe 
highway  waa  orlginallv  taken,  even  it  the 
means  adapted  are  quita  difTenint  from  the 
post-boy  or  the  mail-coach.  It  fs  a  newly  dis- 
covered metbod  of  exercising  tbe  old  pnblio 
easement,  and  ell  appropriate  methods  must 
have  been  deemed  to  bave  tieen  paid  for  when 
tbe  road  was  laid  out."  And  be  added  that, 
"under  the  clause  to  regulate  commerce  among 
the  Stales,  conferred  on  Congress  by  the  Cod- 
atitution  of  the  Uniied  States,  allboiigh  tele- 
graphic Communicali<'n  waa  unknown  when  it 
was  adopted,  it  haabeen  held  that  ilia  the  right 
of  Congress  to  prevent  Ibe  obstruciion  of  tele- 
graphic communication  by  hostile  state  legisla- 
tion, as  It  has  become  an  IndlspeDsabie  means 
of  intercommunication,"  —  citing  Ptatocola 
TtUg.  Co.  V.  IP.  V.  TeUff.  Cb.  96  U.  8.  1  [24  L. 
ed.  708].  See  also  tC.  0.  Teleg.  Co.  v.  Texa; 
lOB  U.  H.  460  [26  L  ed.  1M7];  W.  U.  Teltg.  Ok 
V.  8eap.  1S3  UT  8. 472  [SS  L.  ed.  400],  and  caaei 
died. 

In  JuIm  Bldff.  Afa.  t.  BeU  TdepK  Co.,  Ml- 
ptv(,  it  wassaid:  "If  a  thousand  messaeeswer« 
daily  transmitted  by  means  of  telephone  pole*, 
wires  and  other  appliances  used  in  leteplioning, 
tbe  street,  through  these  means,  would  serve 
the  same  purpose  which  would  othernisQ  i»- 
qujre  iU  use  eilher  by  a  thousand  footmen, 
horsemen  or  carriages,  lo  effectuate  tbe  same 
purpose.  In  Uiis  view  of  It,  tbe  erection  of 
telephone  poles  and  wires  tor  transmission  of 
oral  mearages,  so  far  from  imposing  a  new  and 
additional  wrvitude,  would,  to  the  eiient  of 
each  message  transmllted,  relieve  tbe  street  of 
a  servitude  or  use  by  a  footman,  horaemau  or 
carriage." 

In  opposition  to  these  views  tlie  one  ot 
Boani  of  Trada  Ttl.  Co.  v.  Banutt.  107  HI.  SOT. 
haa  been  died.  Tbat  case  was  disapproved  o| 
by  both  the  MaiMLcbusetu  and  HiMOuri  courtB, 
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•ml,  I  tbiDk,  with  irood  reuon.  The  case  ds- 
cMes  tbat  there  ia  no  diHerence  in  principle  be- 
tneen  a  t«!ej(rapb  and  a  lUam  railnay  in  a 
couniTf  hUhway,  so  far  as  tbe  abstrHCt  ques- 
tion oiBeivltuiIe  Is  concerned,  end  that,  as  Ihe 
railway  ia  aa  additional  servitude,  ao  also  is 
tbe  telegraph.  This  reasoninK,  (o  my  mind,  ia 
fallacloua.  In  the  nature  of  things,  Ibe  use  of 
u  highway  for  operalinr  s  aleam  railway  more 
or  less  eicluilestbe  ordinary  methodsof  travel, 
and  is  attended  nlth  other  iaconveulences  be- 
ridea.  But  can  this  be  said  of  the  telegrapbt 
In  what  way  doea  a  telegraph,  erected  on  the 
side  of  a  highway,  in  the  country.  Interfere 
«ith  the  rights  of  the  abutling  owner,  or  with 
Ita  use  aa  a  public  thorougbfareT  Doci  It  ex- 
(dude  or  obstruct  Iravelf  On  tbe  contrary,  it 
la  obviously  much  less  an  obstructlou  than 
travelera  on  boraeback  or  in  vehirtea  over  the 
road  uRUHlly  are  to  one  another;  and,  as  lo  any 
inereaeed  dangers  or  annoyance  resulting  from 
the  use  of  streets  in  s  cltj  for  the  stringing  of 
Duroeroua  wirea,  of  wblcb  much  has  been  said, 
tbat  is  not  a  direct  but  an  iocidental  Iniury, 
which  is  a  matter  for  the  Legislature,  and  not 
for  the  courts,  to  conaidei;  for  nobody  doubts 
tbat  in  such  casea  the  Legislature  may,  if  it 
sees  fit,  require  additional  compensation  to  tbe 
owners  of  the  fee  to  be  made. 

It  baa  never  ticen  questioned,  so  f ar  aa  I  am 
Informed,  that  the  Legislature  may  authorize 
telegraph  wires  to  be  laid  beneath  the  surface 
»t  a  street  without  additional  compensation 
therefor;  and.  if  thie  can  be  lawfully  done,  the 
power  to  authorize  tbe  wires  to  be  put  above 
themrfaM  would  seem  to  be  equally  clear,  the 
difference  being  a  mere  matter  of  regulation, 
as  to  which,  as  we  have  seen,  tbe  power  of  the 
Legislature  ia  unqualified. 

As  to  the  case  of  Waneiek  r.  Mayo,  IS  Qratt. 
S38,  decided  in  1800,  and  to  which  our  atten- 
tion has  been  called,  I  have  only  a  word  to  say. 
In  thnC  case,  Allen,  P.,  announced  tbe  element- 
ary principle  tbat  tbe  right  of  freehold  ia  not 
touched  by  establishing  a  highway,  but  con- 
tinues In  the  original  owner  of  the  land,  sub- 
ject to  the  publio  easement;  and  he  referred,  as 
authority,  lo  the  casa  in  8  Rand.  (Ya.)  563. 
But  DO  question  that  arises  in  the 


mode  of  using  the  public  easement  ia  lawful, 
without  additional  compensation  to  tbe  owner 
of  the  fee,  than  such  as  was  known  and  prac- 
ticed a  half  century  ago,  that  would  be  no  rea- 
son, if  the  decision  were  wrong,  for  perpetuat- 
ing the  error.  Until  a  comparatively  recent 
period,  no  one  ever  heard  of  an  Instrument 
under  seal  being  negotiable;  and  yet,  at  tbe 
preMnt  day,  there  are  sealed  instmnienta  tbe 
negotiability  of  which  Is  recognized  every- 
where, not  by  virtue  ot  statutes,  but  because 
an  advanced  dvillzation,  and  tbe  consequent 
neceasilles  of  commerce^  require  it:  in  other 
words,  because  tbe  common  law  is  expansive, 
ot  rather  comprehensive,  enough  lo  adapt  ilseU 
eL.R.A. 
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to  tbe  wants  and  conditions  of  modem  socletv. 
Another  illustration  may  be  drawn  from  toe 
course  of  decision  In  admiralty,  >-jr  more 
than  fifty  vears  after  the  adoption  of  the  Con- 
stitullon  tbe  subordinate  federal  courts,  follow- 
ing the  English  decisions  deQoing  the  jurisdic- 
tion in  admiralty,  held  that  Ihe  adrairaltT . 
jurisdiction  of  the  United  States  was  confined 
to  tide- water;  and  so  tbe  supreme  court  itself 
decided  In  Tha  Tkcntat  J^arton,  28  D.  8.  10 
Wheat.  438  [B  L.  ed.  8681,  But  in  the  case  of 
The  Qtnttu  Chi^  v.  pitthugh,  B3  U,  8.  13 
How.  418  [18  h.  ed.  1008],  which  was  a  case  of 
collision  on  LskeOulario,  C/ittf  Jtittiee'Tiiaey, 
speaking  for  the  court,  lu  one  of  bis  most  cele- 
brated opinions,  pointed  out  that  while  tbedefl- 
niLion  of  tbe  jurisdiction,  so  far  as  it  related  to 
England,  was  a  sound  and  reasonable  one,  be- 
cause in  that  country  there  were  no  navigable 
streams  beyond  Ihe  ebb  and  fiow  of  the  tide, 
and  that  at  tbe  time  the  Constilulion  waa 
adopted  the  definition  was,  for  all  practical 
purposes,  a  properone  for  this  country  also, 
yet  that  it  had  ceased  to  be  so;  and  accordingly 
tbe  court  declared  that  tbe  jurisdiction  extends 
to  all  waters  tbat  are  in  fact  navigable,  whether 
tide- waters  or  not,  thus  overruling  lis  own  pre- 
vious decision  on  tbe  subject  as  being  errone- 
ous because  not  soing  far  enough.  In  the 
of  his  opimoD.  the  chief  jusilce  u*ed 
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raases  the  court  In  tL_  ^ 

are  sensible  of  the  great  weight  tc  wbtcli  it  is 
entitled.  But,  at  the  same  time,  we  are  con- 
vinced that,  if  we  follow  It,  we  follow  an  erro- 
neous decision  into  which  iJie  court  fell,  when 
tbe  great  importance  of  the  question,  as  it  now 
presents  itself,  could  not  be  foreseen,  and  the 
subject  did  not  [herefore  receive  tbat  deliber- 
ate consideration  which  at  tbia  time  would 
have  been  given  to  It  by  the  eminent  men  who 
presided  here  when  that  case  was  decided. 
For  tbe  decision  wsa  made  In  1839,  when  the 
commerce  on  the  rivers  of  the  west,  and  on  the 
lakes,  was  in  its  infancy,  and  of  little  import- 
ance, and  but  little  regarded,  compared  with 
that  of  the  present  day." 

I  refer  to  this  merely  to  show  Into  what 
errors  courts  sometimes  fall  by  blindly  follow- 
ing decisions  that  are  notapplicable  to  our  own 
times  and  circumstances,  forgetting  tbat  tbe 
world  in  moving  onward,  and  that  common 
law  is  common  sense  dealing  by  tbe  light  of 
experience  with  human  affairs.  And  It  is  into 
just  such  an  error.  It  seems  lo  me,  tbat  the 
court  has  fallen  in  the  presen  t  case. 

My  opinion,  therefore,  is  that  tbe  Act  in 
question  is  constitution^  and  valid,  and  tbat 
the  judgment  of  the  circuit  court  should  ben- 
versed. 

Rialuhrdaoa,  /.,  concurring, 

FetiUoD  for  rehearing  denied. ' 
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enATE  OF  INDIANA,  Jfpk 

,   BHaej  ROBBINa 

(.— Ind.....) 

1.  Oftmlnf  derleea  Mitisdbr  QieiberiSirhlle 
ezeouUnft  h  warrant  for  the  amatol  their  owner 
npOD  tbe  oluTKu  of  unlawtullj  keepliiK  suota  de- 
TloeB  for  the  purpose  af  g»in  u«  u  properly  mb- 
Ject  to  tbe  order  of  the  court  ixjing  tbe  offender 
ai  if  tber  had  been  wlzed  br  KDtliarltr  of  a  (Mroh 

8,  Unlesa  ftrtialea  aclxed  bseanao  nasd 
fbr  Tiolatlnir  l«.ir  are  of  nioh 
that  the  law  will  not  recosnlze  tbem  aa  property 
entitled  aa  auoh  to  lU  proI«cit<on  under  any  clr- 
oumacanow,  they  mnnot  be  •ununartly  destroyed 
wlthont  affording  the  owDBFan  opportunity  to' 
heard  upon  the  subjaot  of  their  lawful  use  and 
ahow  whether  or  not  they  are  lauinalcallyuaetiil 
or  valuable  for  aom^  lawful  piupoee. 

S.  An  order  bj  the  eonrt,  whlob 
paned  before  or  at  tbe  time  of  tbe  final 
of  a  person  oonylcted  of  unlawfully  keeping 
■smlDB  devloM  tor  gain,  1»  ueocMary  to  JuatUy  a 
destruction  of  such  person'!  gnming  appamtUB, 
which  has  been  *eli«d  by  the  aherlll,  under  Uie 
Statute  which  provides  that  "upon  coovtotloii  of 
the  pei9ou  offendlnK  tbe  iherlff  shall  forthwith 
destroy  or  cauae  to  be  deetroyed  Che  appantos 
used  f<»  unlawful  purpoeea. , 

aiine  T.  laxu 

APPEAL  hj  llie  State  from  oiders  of  the 
Ciicult  Court  for  Caas  County  overruling 
a  motion  to  direct  tbe  destruction  of  ceitain 

Smibg  appsTBluD,  SDd  directing  its  retni 
J  owner.     Affirntttl. 

Tbe  facta  are  fully  stated  in  tbe  opioioL. 

Meurt.  L.  T.  Miehener,  Alty-Oin.,  John 

T.  HcGreewy,   Prot.    Altj/.,   and  D.     H. 

Chmae  for  appeUaoL 

Noappearujce  for  appellee. 

HlteheU,  J.,  delivered  the  opinion  of  the 

Upon  information  of  the  prosecntlnE  attor- 
nej  within  and  for  tbe  County  of  Cass,  Sydney 
Bobbins  wa«  arreeced  upon  Ihe  cbarge  of  un- 
lawfully keeping  and  eibibitiog  for  gain,  and 
for  tbe  purpose  of  winning  money  Ibereon,  a 
roulette  table  and  wheel  and  a  faro  table  and 
box  for  dealingcards  contrary  to  tbe  provisions 
of  g  a08«,  Rev.  Stat  1881.  The  sheriff  took 
the  defendant  into  custody  upon  a  warrant, 
upon  which  the  officer  made  return,  among 
Other  things,  that  he  bad  seized  one  faro  table 
complete,  and  one  roulette  table  (>omplete,  add- 
ing that  he  had  seized  the  devices  above  named 
on  sight,  while  the  game  was  in  progress.  Tbe 
defendant  appeared  In  court  on  the  10th  day 
of  Hay,  1889,  and  pleaded  gnilty  and  a  fine  of 
t25  was  assessed  against  him.  Afterwards,  on 
the  S7ih  day  of  Uay,  1889,  the  prosecuting  at- 

norm.— The  destruotlon  by  a  pabllo  officer  of  Dot* 
for  calohlng  fisb,  set  In  violation  at  law,  Is  proper 
and  reasonable  exerotae  of  official  power,  and  may 
ba  done  summarily  under  the  autfaorlty  of  the 
statute.   See  lAwton  T.  Steele  (N.  TOT I.B.  A. lai, 

SL.R  A. 


tomey  moved  the  court  for  an  order  directing 
the  HberiS  to  destroy  tbe  gamlnfc  apparatus  or 
devices  theretofore  seized  and  remaining  in  tlie 
possession  of  the  officer.  Thereupon  Kobbina 
appeared  and  moved  the  court  for  an  order  di- 
recting the  sheriff  to  return  the  properly  to 
him.  The  court  overruled  the  motion  of  ttie 
prosecutor  and  ordered  that  the  property  be  re- 
turned to  the  owner.  From  these  several  rul- 
InBH  this  appeal  is  prosecuted  by  tbe  State. 

It  is  provided  in  section  3086,  tn  substance, 
that  whoever  keeps  or  eiblbits  for  g&in,  or  to 
win  or  gain  money,  any  gatuing  table  or  any 
apparatus,  device  or  machine  of  any  kind  or 
description,  for  the  purpose  of  betting  or  gam- 
ing, shall  be  fined,  etc,  ProTiaion  is  made  in 
the  Code  regulating  criminal  procedure  where- 
by, upon  proper  affidavit,  justices  of  the  peaca 
are  authorized  to  issue  warrants  to  search  any 
house  or  place  for,  among  many  other  things, 
"any  gaming  table,  establishment,  device  or 
apparatus.  kei>t  or  exhibited  for  tbe  purpose  of 
unlawful  gaming,"  etc.  It  is  provided,  when 
tbe  warrant  is  executed  by  the  seizure  of  the 
property  oc  things  described  tlaeieln,  that  tha 
property  or  things  shall  be  delivered  bv  the 
justice  to  the  sheriff  to  be  securely  held  by 
him,  "subject  to  the  order  of  the  court  trying 
the  offender,"  and  upon  conviction  of  the  pei> 
son  offending  tbe  sheriff  shall  forthwith  de- 
stra;^  or  cause  to  be  destroyed  tbe  apparatus, 
devices,  etc,  used  for  unlawful  purposes;  and 
as  to  all  other  property,  "he  ^all,  after  such 
conviction,  deliver  the  same,  under  the  order 
of  the  court,  to  the  proper  owner  thereof." 

Uo  behalf  of  the  State,  it  is  insisted  that  it 
was  the  duly  of  tbe  court  to  order  tbe  destruc- 
tion of  tbe  gamine  devices  for  the  unlawful 
keeping  and  exhibition  of  which  the  owner  liad 
been  convicted  and  which  had  been  taken  by 
the  sheriff,  in  whose  custody  they  remained. 
We  have  no  doubt  of  the  authority  of  a  sheriff, 
or  other  officer  authorized  to  make  arrests,  to 
e  articles  which  he  knows  or  has  good  rea- 
to  believe  are  being  employed  in  violating 
tbe  criminal  law,  or  aa  instruments  for  the 
commission  of  crime.    Things  which  may  sup- 
evidence  of  an  offense  of  which  one  haa 
1  accused  may  be  taken  into  the  possession 
of  the  officer  making  tbe  arrest,  to  be  disposed 
of  under  Ihe  direction  of  the  court,     1  Bishop, 
Crim.  Proc,  S§  210,  311, 

An  officer  has  no  autbori^  to  Uke  money 
from  tbe  person  of  a  prisoner,  or  to  take  from 
him  any  other  property  or  thing,  unless  it  is  in 
some  wa^  connected  with  tbe  crime  with  the 
commission  of  which  he  is  charged,  or  unless 
il  renders  bis  arrest  or  detention  hazardous,  or 
might  facilitate  bis  escape.  It  is  not  only  the 
right,  but  it  Is  the  duty,  of  every  peace  officer 
to  seize  any  proper^  or  thing  that  is  being  used 
in  the  commission  of  crime  or  in  the  vidfilion 
of  law  enacted  for  tbe  protection  of  the  health, 
morals  and  welfareof  the  community.  Spauid- 
Ingv.  Pralnn,  31  Vt.  9, 

The  gaming  devices  in  question  having  been 
lawfully' seiZMJ  and  taken  into  the  possession 
of  the  sheriff,  they  were  as  properly  subject  to 
the  order  of  the  court  tryiag  the  offender  aa 
they  would  have  been  in  case  they  had  been 
seized  by  a  constable  armed  with  a  search  war- 


See  also  24  L.  R.  A.  356. 


tew. 


Btati  t.  Robbinb. 


cftot.  and  aflerwawls  turned  over  to  the  aheriff, 
Tlie  Statute  autboriziog  tbe  issuanca  of  a  search 
'  iraTraat  was  designed  as  a  means  of  discover- 
ing  and  aecuring  posaeasion,  by  the  officers  of 
%be  Uw  uf  artidefi  or  thiagB  tbe  use  of  wblch 
was  immoral  and  unlawful.  If,  without  re- 
sorting to  tbe  Statute,  Ibe  proper  officer  of  tbe 
i:oart  obtained  poseesaioa  of  the  articles  or 
thiDgs  used  in  tiie  commisBton  of  a  crime,  in 
•ome  other  manner  equally  lawful  and  legiti- 
mate, tbe  Jurisdiction  of  tbe  court  over  the 
Wibject  would  be  tbe  same  as  if  it  had  been  first 
taben  bj  a  search  warrant  and  turned  over  to 
tbe  iberiff.  In  otber  words,  so  far  as  the  court 
fans  juiiadictloD  over  tbe  property  or  thing,  its 
jurisdictioD  depends  upon  the  fact  that  tbe  ap- 
parstiis  shall  be  properlj  in  the  custody  of  tbe 
aberiS  when  the  oBeoder  is  before  the  court 
for  trial,  and  not  that  he  ahall  have  obtained 
the  custody  by  means  of  a  search  warrant. 
Tbe  malenal  port  of  tbe  Btaiute  in  that  regard 
Is  that  the  thing  seised  "shall  be  securely  held 
by  tbe  sheriff,  subject  to  the  order  of  the  court 
trying  tbe  offender." 

No  definite  or  precise  mode  of  procedore  is 
pointed  out  b;  the  Statute,  in  order  to  enforce 
the  forfcilure  of  (he  things  seized.  The  pro- 
vision is  that  the  sheriff  shall  securelv  hold  the 
articles  seized,  "subject  to  the  order  of  the 
court  trying  the  oSender,"  and  upon  convic- 
tion of  tbe  person  offending  destroy  or  cause 
to  be  destroved  tbe  articles  used  for  unlawful 
purposes.  'The  Inquiry  then  is,  Was  it  neces- 
sary, in  order  to  warrant  the  destruction  of  tbe 
property,  that  an  order  to  that  effect  should 
have  been  made  by  the  oourtT — and.  If  it  was, 
bad  the  court  junsdictloD  to  make  it  after  tbe 
«aae  was  ended? 

It  is  fundamental  that  no  person  can  be  de- 
prived of  any  article  which  is  recoicniEed  by 
tiielawasproperty.without  a  judicial  hearing, 
After  due  notice.  No  degree  of  misconduct  or 
wrong  can  justify  the  forfeiture  of  the  proper- 
ty of  m  citizen,  except  in  pursuance  of  some 
judicial  procedure,  of  wbicb  the  owner  shall 
have  notice,  and  in  which  he  shall  have  the 
opportunity  to  contest  the  ground  upon  which 
tbe  forfeiture  is  claimed.  Loicry  v.  Itain- 
water,  7D  Mo.  162,  85  Am.  Rep.  420;  Pa/]de  v. 
Copely  (111.  C.  C.)  4  Crim.  Law  Mag.  187;  8 
Am.  &  Eng.  Cyclop.  Law,  1061. 

There  are,  however,  some  articles  which  can- 
not be  kept,  exhibited  or  used  for  any  lawful 
or  innocent  purpose,  such  as  spurious  coin  or 
bills,  obscene  pictures,  books  or  prints,  and 
otber  articles  or  devices,  tbe  exhibition,  use  or 
possessiou  of  which  in  any  form  and  under  all 
circumstances  Is  an! awful  or  corrupting  and 
prejudicial  to  public  morals  or  health.  Such 
articles  are  regarded  as  nuisances  per  le.  Prop- 
erty cannot  exist  In  them  and  au  officer  Into 
whose  bauds  they  come  may  be  authorized  by 
statute  or  ordinance  to  destroy  them  summarily 
without  process.  It  has  Iteeu  held,  however, 
that  auch  articles  cannot  be  desuWed  by  an 
officer  in  tbe  absence  of  a  law  or  ordinance  au- 
thoriziog  their  destruction.  Bidgeieay  v.  We*t, 
«0  iDd.  871. 

There  are  other  articles  which  are  not  In  and 
of  themselves  nuisances,  which  may  be  used 
for  an  lllecal  or  immoral  purpose,  and  which 
■nay  yet  be  regarded  as  property.  It  may  be  a 
question  wbetoer  implements  or  articles  seized 
«L  R.A. 


in  a  particular  case  are  honeet,  lawful  tools  or 
things  for  innocent  amuseraebt,  or  whether 
they  are  devices  tor  counterrcitin^  burglar's 
tools  or  apparatus  for  gambling.  Differencea 
of  opinion  may  irise  aa  to  the  character  ol 
bool^  or  priats.  As  baa  been  said:  "Picture* 
and  illustrations,  tbat  might  be  considered  un- 
objectionable in  scientific  and  philosophical., 
treatises  upon  medicine  and  surgery,  might  be 
highly  toaecent  and  immoral  if  intended  for 
public  circulation.  Some  of  the  finest  worka 
of  art  In  painting  and  sculpture,  though  great- 
ly admired  by  artists  and  critics,  might  be  onn- 
sldered  by  a  portion  of  the  commiinitv  as  wholly 
improper  for  public  exhibition."  A(ts-Qtn.  v. 
Boiton  Municipal  Courl,  103  Masa.  456. 

In  many  instauces  ptoperty  may  or  may  not 
exist  in  a  thinf  according  to  tbe  use  to  which 
it  la  or  may  be  applied,  or  the  purpose  for 
which  it  is  kept  or  exhibited,  or  the  mlrinsic 
value  ol  the  materinls  out  of  which  it  is  coa- 
atructed.  Gaming  apparatus  may  l>e  made  of 
valuable  material,  capable  in  some  other  form 
of  being  applied  to  useful  and  lawful  purposes, 
or  it  may  be  used  for  innocent  and  harmless 
amusement  in  the  form  in  which  it  exists.  It 
cannot  always  tie  determined  by  inspection,  or 
disclosed  as  matter  of  law,  tbat  articles  used  for 
tbe  illegal  and  Immoral  purpose  of  ga.ming  may 
not  also  be  used  for  innocent  and  lawful  pur- 
poses, or  that  In  honest  band*  they  may  not 
constitute  lawful  merchandise.  Unless,  there- 
fore, articles  seized  are  of  such  a  character  that 
tbe  law  will  not  recognize  them  as  property, 
entitled  as  such  to  its  protcctioo,  under  any 
circumstances,  tbey  cannot  be  summarily  de- 
stroyed without  aifording  the  owner  an  oppor- 
tunity to  be  heard  upon  the  subject  of  their 
lawful  use,  and  to  show  whether  or  not  tbe  ar- 
ticles are  inlrinaically  useful  or  valuable  tor 
any  other  purpose  (ban  gambling,  or  whether 
their  only  recognized  value  and  customary  use 
is  as  implements  for  gaming. 

If,  upon  inquiry  by  tbe  court  trying  the  of. 
fender,  it  shoulo  appear  tbat  the  property 
seized  is  auch  as  ta  of  no  substantial  or  prac- 
tical use  or  value,  except  in  connection  with  a 
gambling  room,  or  if  the  use  to  which  it  Is 
customarily  devoled  by  tbe  owner  is  unlawful 
gaming,  its  destruction  should  be  ordered  upon 
application  to  tbecourt  asparlof  theiudrment 
in  tbe  case,  provided  the  defendant  he  found 
guilty:  and  as  to  all  other  property  seized,  that 
IS,  such  as  is  adapted  to  a  Uwfnl  use,  it  should 
be  ordered  returned  to  tbe  owner,  in  accord- 
ance with  the  provisions  of  §  1623,  Rev.  SUt. 
1881.  Oam.  v.  Qaming  ImpUmenta,  110  Mass. 
382;   Alty-Om.  v.  Soiton  Munieipat  Ontrt. 

This  last  section,  so  far  as  applicable  to  gam- 
ing apparatus  or  devices,  is  to  oe  construed  in 
connection  with  section  2086.  When  so  con- 
strued it  is  apparent  that  tbe  inquiry  in  respect 
to  the  character  of  the  property  seized. and 
"tbe  order  of  the  court  trying  the  offender," 
referred  to  in  section  1623,  muat  be  made  by 
tbe  court  before  or  at  tbe  time  final  Judinneut  - 
la  pronounced  against  the  defendant.  The  de- 
struction of  the  implements  employed  in  the 
commission  of  tbe  crime  must  be  regarded  as, 
in  some  sense,  a  part  of  the  penally  to  be  ad- 
judged by  the  court  against  tbe  offender,  and 
the  order  of  forfeiture  must  be  part  of  tb* 


HOHTAHA  SUPBOUB  OODBT. 


Judgment  proDoaaced  <n  the  caM.     After  the 

Kaalty  hae'been  asseeaed  and  tinal  Jiidgment 
s  L^n  pronounced  and  the  case  eaded,  the 
courl  canDot  a^dia  take  JurisdictEoD  upon  a 
mere  motion,  and  proceed  with  another  hear- 
iag  and  make  another  order  enforcinK  puniah- 
meot  in  the  nature  ol  an  addlMonal  penalty 
B^inal  the  defendant  or  his  propertj.  The, 
ooncliuloD    follows,   that    aft^    having  pro- 


nounced final  Jndj^eiit  Uie  court  had  no  JnP' 
isdicllon  to  enter  upon  an  inquiry  and  nmke- 
an  order  for  the  deslnictioo  of  the  article* 
seized.  The  application  should  have  beea 
made  before  or  at  the  time  Judennenl  wag  pro. 
QOUDced.  The  order  for  the  destnicilon  of  th» 
property  was  therefore  correctly  refused,  for 
tbe  reaaoo  that  It  was  mode  too  late. 
Tilt  judgment  it  <^flrmtd. 


MONTANA  SUPREME  COURT. 


O«orge  R.  NEWSLL  «t  al.,  Betpt*., 

Michael  A.  METENDORFF,  A^t. 

(....Uont.....) 

I.  A  coBlr^et  giving  m  persoii  an  ex- 
elnalTe  agenca'  lor  the  sale  of  a  brand  of 
olgara  tn  a  oerCalnTerrltory  li  not  void  as  In  re- 

itralnt  of  trade. 
8.  Where  a  defendant  was  totallj  de- 
prived of  hia  defense  by  the  aotlon  of  tbe 
Oourt  Id  lint  mUtalD Ins  a  demurrer  to  hlaaitawer, 
whIcliBet  up  a  contract  for  the  «oIe  agency  of  the 
KDOdB  pUTCbased  byblm,  and  a  breach  tbereof  by 
pUlntllTs,  and  then  on  bis  amended  answer  Bet- 
ting up  the  Invalidity  of  the  oontraot  na  an  abso- 
lute defense,  making  a  ruling,  after  the  case  iraa 
submitted  on  the  pleadlnga,  to  the  effect  that  tbe 
oontraot  waa  TBUd,  altbouKh  tbe  latter  ruUnB 
mu  correct,  tbe  Judgment  wlU  be  reversed. 

(February  i,  ItBO.) 


County  Id  favor  of  plaintiSa  and  from  an  order 
denying  hU  motion  for  a  new  trlnl,  in  an  action 
to  recover  the  contract  price  for  certain  cieara 
■old  and  delivered  to  defeodaot.     Severted. 

The  facta  are  fully  slated  in  the  opinion. 

Mr.  John  B.  Cla^berf^,  for  appellant: 

A  party  Is  not  permitted  to  lake  inconsistent 
positions  in  court  in  the  same  suit. 

Smilii  V.  Babeoek,  S  Sumn.  084.  Bee  Ohio  A 
M.  R.  Go.  V.  MeGarthy,  96  U.  B.  268  (S4  L.  ed. 
•98);  Philadelphia,  W.  dt  B.  B.  Co.  v.  Hinrard, 
64  U.  S.  18  How.  607  (14  L.  ed.  157);  Attndano 
V.  Gay,  76  V.  S.  8  Wall.  876  (IB  L.  ed.  43i); 
Bvthneli  V.  Een-nedy,  7S  U.  B.  9  Wall.  887  (19 
L.  ed.  736);  Irmn  v.  UtlUr,  23  111.  401;  l^aid- 
wood  V.  Weiller,  89  III.  608;  BeJanger  v.  HerK}/, 
90  III.  70;  Glover  v.  Benjamin,  78  111.  42; 
Bemphill  v.  UoUey,  4  Minn.  238;  Sweetey  v. 
Sutton,  67  Iowa,  481;  Me(^een  v.  OanMi,  88 
llich.  844;  Beam  v.  Macomber,  85  Mich.  405; 
Bigelow,  Estoppel,  601;  1  HermaD,  Estoppel, 

g  a-i-L 

The  court  had  no  power  at  a  subsequeiit 
term  to  change  its  nilinp,  as  to  the  validity 
.  of  the  contract,  thereby  depriving  defendant  of 
bis  defease  of  recoupment. 

Keanper  v,  Wanerty,  81  HI.  278;  Preeman, 
Judgm.  gg  15-33;  WiUiami  v.  Baya,  68  Wis. 


248;  Territory  v.  Gkrittenun  (Dak.)  Jaa  81, 

1B87;  Sehobaeher  v,  Oermanbicn  F.  Mul.  In*. 
Go.  69  Wis.  88;  Seta  v.  Pw-at  Nat.  Bank,  ^ 
Wis.  216;  Exeliange  Bank  v.  Ford,  7  Colo.  814; 
tftmnan  v.  Ifevlon,  14  Fed.  Rep.  634;  Breeit 
V.  Ketehvm,  51  Wis.  164;  Vnited  State*  Bank 
V.  ifoai,  47  U.  8.  6  How,  81  (12  L.  ed.  331); 
Jaek»m  v  AMhton,  85  U.  B.  10  Pel.  480  (9  L.  ed. 
603);  Wathingttm,  Bridge  Co.  v.  SUteaH,  44  U.  S. 
8How.  413  (11  L.  ed.  658);  Cameronv.  M'Bo^ 
erti,  16  U.  8.  8  Wheat.  591  (.4  L.  ed.  467);  Lati- 
mer y.  Morrain,  48  Wis.  107;  WiMv.  Fret/.  » 
Neb.  217;  Hantm  v.  Bergpiiil,  9  Neb.  2691 

It  this  contract  was  void  as  being  contrary 
to  public  policy,  and  tbe  goods  were  purchasea 
under  it,  no  recovery  can  oe  had  upon  it. 

CoUint  V.  Jllantem.  2  Wilson,  341 ;  Boa  t. 
Eagutt.  4  Ohio,  400;  MiUerv.  Larion.  19  Wa. 
486;  Jerome  v.  Bigelovi.  68  111.  452;  Foiter  t. 
ThiirKon,  11  Cush.  822;  Martin  v.  Wade,  37 
Cal.  168;  KnmcUon  v.  Congreti  A  E.  8.  Co.  ST 
N.  Y.  618;  St.  Laui»,J.  AC. R.Ce.Y.  Mather*, 
71  n.  692;  ATi'no  v.  firouin,  2  Hill,  485;  Peek 
V.  Burr.  10  N.  Y,  804;  Saratoga  Govnty  Bank 
V,  King,  44  N.  T.  87;  Amot  v.  Pititon  dt  B, 
Coai  Go.  68  N.Y.  558;  Oreag  v.  Wynuin,  4  Cush. 
383;  ffayv.K«(n-,l  Allen.  408;  King y. Green, 
8  Allen.  180;  Wight  v.  Rindtkepf.  4»  Wis.  844-. 
Oarke  v.  Liieoln  Lumber  Co.  69  Wis.  6t5. 

Mestr».  Saaderai  Cnlleo  A  Saoders  tor 
respondents. 

Db  Witt,  J.,  delivered  the  opinion  t>t  the 

The  record  in  this  esse  presents  (he  foIlowlDe 
history:  The  cocoplaint  la  for  the  price  of 
cigars  sold  and  delivered  by  plaintiffs  lo  de> 
fcndant.  Defendsnt  answered,  and  admitted 
the  eale  and  delivery,  and  set  up  In  recoupment. 
a  contract,  the  terms  of  which  were,  generally, 
Ihat  in  1888  he  was  deslini  in  cigars;  that 
plaintlfls  approached  him  to  sell  their  "  Flor  de 
B.  Qarcia  Cigars,"  agreeing  ibat  defendant 
should  have  the  sole  and  esclujive  right  of 
selling,  handling  snd  dealing  In  said  cigars  in 
Montana;  that  plnintiffs  would  not  sell  saliS 
cigars  to  anyone  else  in  the  Territory;  Ihat  de- 
fendant would  cense  advertising  and  selljne  T»- 
rioiis  other  vnluable  brands  of  cigars  in  nhicb 
he  was  dealing,  and  from  the  sale  of  whieh  he 
wasderlvingmuch  profit;  (hat  he  would  accept 
said  sole  agcnry,  would  purchase  said  brand  of 


Hon.— Coutrsota  reuooable  as  to  space,  and  aa  I 
(o  time,  anil  not  In  derogatioD  of  public  rli^ts.  are  I 
not  contracts  In  nistiaJat  of  trade.  See  note  to  I 
Leslie  V.  Lorlllurd  iN.  Y.)  1  L.  R.  A.  tea.  i 

But  an  asteement  between  ateamen  t«  prevent ! 
8L'R.  A. 


'  Impede  tali  eompetitlon  Id  trede  la  void  aa 
ralost  publlo  poller.  Bee  Anderaoa  v,  Jett  (Ky.> 
L.  R.  A.  BSD;  and  see  eifaauaUve  not*  to  People  * 
dlcaso  O.  T.  Co.  lIU.)  poM,  -^ 
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dgus  from  plalotiSs,  and  would  introdnce  and 

firomole  the  sale  thereof  to  tbe  best  of  bis  abil' 
ij.  Tbe  answer  further  alleees,  la  detail,  tbe 
peTformance  by  defendant  of  his  part  of  the 
contract,  and  tiie  expeodiiure  of  large  mma  of 
mooey  in  placing  «aid  cisara  upoD  the  market. 
Then  tollowa  the  allegnlion  of  breach  by  piaia- 
tiSs,  in  tbal  tbey  aold  the  aaid  brand  of  cigats 
to  other  dealere  in  the  TerritoiT,  by  which 
breach  the  defendant  suCFered  great  damage  in 
hia  btiainess,  which  damagehe  recoups  agalcBt 
the  plaitnifT'BBCCOuntforthe  cigar* sold.  The 
court  below  sustaioed  a  demurrer  to  this  an- 
swer, on  the  ground  (hat  tbe  contract  pleaded 
was  void,  as  against  public  policv,  being  in  re- 
straint of  trade,  and  could  not  oe  pleaded  In 
recoupment.  Defendant  accepted  tbe  ruling 
of  the  court,  and  took  leave  to  amend,  which 
he  did  by  pleading  the  same  contract,  not  In 
recoupment,  but  as  an  absolute  defense,  on  the 
ground  that,  if  the  contract  were  void,  tbe 
plaintiffs  could  not  recover  thereunder.  The 
case  went  to  trial  In  this  condllioti,  before  the 
court  without  a  jury.  The  theory  of  the  case 
seems  to  have  been  preserved  until  the  court 
made  findin:^  and  concluslonsot  law,  at  which 
time  be  held  that  the  contract  was  not  void. 
Defendant  presumably  had  not  introduced  evi- 
denco  of  dnmaices  by  reason  of  breach,  as  he 
was  not  entitled  to  under  the  pleadinics;  and 
Judgment  was  made  and  entered  for  plaintiffs 
tor  the  amount  claimed.  Defendant  seems  not 
to  have  had  a  day  in  court.  His  motion  for  a 
Dew  trial  was  denied.  From  that  order,  and 
the  Judgment  as  well,  he  appeals,  having  saved 
faia  errors  complained  of  by  exception. 

We  will  flnt  conatnie  the  contract  as 
whether  it  must  be  considered  void  as  In 
■traint  of  trade.  The  rule  that  contracts  that 
are  in  resltaint  of  trade  shall  be  void,  as  against 
public  policy,  la  among  our  most  ancient  com-  . 
moD-law  inherirancea.  In^^M-v.  Ihacker,  19 
Pidc.  61,  Murlon,  J.,  says:  "As  early  as  the 
■econd  year  of  Henry  V.  (A.  D.  1410),  we  find, 
by  the  Year  Books,  that  this  was  considered  to 
be  old  and  settled  law.  Through  a  aucceaaion 
of  deddons,  it  has  been  handed  down  to  ua, 
nnqueslioned.  till  the  present  time."  The 
learned  Judge  (races  the  history  of  (he  rule  to 
its  modern  modiQcation.  Ihat "  contre(;ta  in  re- 
straint of  trade,  generally,  have  been  held  to  be 
void;  while  those  limited  as  to  time  or  place  or 
peraoEi  have  been  regarded  as  valid,  and  duly 
enforced."  He  gives  the  reasons  for  the  rule  in 
the  following  language:  "(1|  Such  contracts 
injure  tbe  parties  making  them,  because  they 
dlminiah  their  meani  of  procuring  livelihoods, 
and  a  competency  for  their  families.  They 
tempt  improvident  persons,  for  the  sake  of 
present  gain,  todeprivelhemaelvesof  the  power 
to  make  future  acquisitions,  and  they  expose 
tncfa  persons  to  imposition  and  oppreesion.  (3) 
They  tend  (o  deprive  tbe  public  of  the  services 
of  men  In  the  employment  and  capacitieaiu 
which  they  may  be  moat  useful  to  tbe  commu- 
nitv  as  wellas  tnemselves,  (8) Tbey  discourage 
tedustryand  enterprise,  anddiminisb  the  prod- 
ucts of  iDgennl^  and  skill.  (4)  Tbey  prevent 
competition,  and  enhance  prices.  (5)They  ex- 
pose tbe  public  to  all  theeviis  of  monopoly:  and 
this  eapeclally  is  applicable  to  wealthy  compa- 
nies and  large  corporations,  who  have  (be 
means,  unless  reetraiued  by  law,  to  exclude  ri- 
8L.  R.A. 


valrv,  monopolize  business,  and  eneross  tb« 

market.  Against  evils  like  these,  wise  laws- 
protect  individuals  and  tbe  public,  by  declaring 
all  such  contracts  void."  See  also  coses  in  that 
opinion  cited. 

Tbe  doctrine  is  again  well  stated  in  LaarenM  ■ 
T.  Kidder.  10  Barb.  641.  in  wbicb  case  the 
court,  Sciden,  J.,  dies  with  approval  Bronson, 
J.,  In  Chappa  V.  Broekvmy,  21  Wend,  157,  as- 
follows:  "There  may  be  cases  where  (he  con- 
tract is  neither  injurious  to  the  public  nor  the- 
obiigor,  and  then  (be  law  makes  an  exception, 
and  declares  tbe  agreement  valid." 

In  Ortgon  llai.Oo.t.Win»0l^,m^3.%.iaWtSL 
68  [33  L.  ed.  BIB],  Mr.  Jiittice  Bradley  says: 
"There  aretwoprincipslgroundson  which  the- 
doctrine  is  founded  that  a  contract  In  restraint 
of  trade  is  void  as  against  public  policy.  One  is- 
tbe  injury  to  tbe  public  by  being  deprived  of 
the  restricted  party's  industry;  Iheothef  is  the 
injury  to  tbe  party  himself  by  ix\ae  precluded 
from  pursuing  hia  occupatioa,  and  thus  being 
prevented  from  siipporiing  himself  and  his 
family.  It  is  evident  that  both  these  evilsoccur 
when  the  contract  is  general,  not  to  pursus 
one'a  trade  at  all,  or  not  to  pursue  it  in  the  en- 
tire realm  orcouDtry.  The  country  suffers  the- 
loss  in  both  cases;  and  the  party  is  dc-prived  of 
his  occupation,  or  ia  obliged  (o  expatriate  him- 
self in  order  to  follow  IL  A  contract  that  i» 
open  to  such  grave  objections  is  clearly  against 
public  policy.  Butif  neither  of  these  evils  en- 
tuea,  and  if  the  contract  is  founded  on  a  valid 
donsideralion,  and  a  reasonable  ground  of  ben- 
efit to  the  other  party.  It  isfree&om  objection, 
and  may  be  enforced." 

We  have  died  these  reasons  for  the  rule  in 
full,  in  order  to  apply  them  to  the  contract 
under  considers  lion.  Tbey  embody  the  mod- 
em doctrine,  as  held  by  the  sulborities.  A, 
.  recitation  alone,  of  the  rule  and  its  reasons, 
seems  to  us  sufQdent  to  take  the  contract  under 
conaiderallou  out  of  tbe  operation  of  ita  prohl- 
bidona.  The  contract  Is  not  general;  it  is  lim- 
ited as  to  place  and  person.  The  public  is  not 
deprived  of  the  alleged  restricted  party'a  indus- 
try. On  tbe  contrary,  the  contract  provides  for 
tbe  placing  upon  the  Moutana  market  the  prod- 
uct of  the  piaintiSa'  industry,  by  the  selection 
and  services  of  a  local  Montana  a^nt,  inter- 
ested in  the  success  of  sales,  and  lo  be  rewarded 
by  such  success.  Nor  is  thereany  injury  to  tbe 
party  himself,  tbe  plaintiffs,  1^  their  being 
precluded  from  pursuing  their  occupation. 
Rather,  by  the  contract,  they  seem  to  have 
sought  a  means  of  extending  the  field  of  tbeir 
operations,  and  not  of  restricting  them.  In  tbe 
lightof  the  authorities,  the  rule  and  the  reasons 
therefor  and  the  tacts,  we  are  clearly  of  the 
opinion  that  the  contract  was  not  In  restraint  of 
trade,  and  not  void.  Itwsssimplya  contract, 
for  a  consideration,  for  the  enlistment  of  the 
services  of  an  agent  for  the  plaintllfs  in  their 
business.  Tbe  court  below  waa  therefore  (cor- 
rect in  blsiast  view  of  tbe  contract.  It  follows- 
that  he  was  wrortg  in  his  first  position  In  sus- 
tnlning  the  demurrer  lo  the  original  answer. 
Respondent  urges  that  all  tbe  proceedinijs- 
and  pleadings,  priorto  tbe  amended  pleadings, 
on  which  the  case  was  tried,  areife^ori  tbe  cose 
on  appeal,— citing  Sawyer,  J., in  Borftw  v.  Ihy- 
noldi,  38  Cal.  GOl:  "The old com]ilaint,  lathe- 
form  first  filed,  ceosea  to  be  the  complaiol  i& 
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tiw  case,  or  to  perform  anyfurther  functloTi  aa 
a  pleodiDg,  but  Ibe  amended  complaiot  falls 
intri  its  place,  and  performs  the  same,  and  not 
different,  functions."  Upon  an  examination 
of  tbis  case,  ne  find  tbe  judge  further  saying, 
"Tbe  [dentitv  of  tbe  action  u  in  no  respect  af- 
fected;" and  It  was  preliminary  to  arnving  at 
tbe  conclusion  last  quoted  tliat  tbe  previous 
ullcrsDce  was  made.  The  law,  aa  counsel 
cites  it,  ia  true,  as  far  aa  he  goea.  Tbe  old  an- 
■wet  in  tbe  case  at  bar  does  not  "perrorm  any 
fuitber  function  as  a  pleading; "  but  we  are 
not  precluded  from  examining  Ibat  answer, 
and  the  sustaining  of  the  demurrer  thereto,  for 
tbe  purpose  suggested  infra.  We  are  mindful 
■at  tbe  consequences  of  defendant  answering 
■over,  after  demurrer  sustained  {FTaneitco  v. 
Batept,  6  Mont.  248),  and  we.  at  this  lime,  re- 
-cur  to  that  ruling,  and  review  tbe  some,  not  as 
if  an  appeal  bad  been  taken  lUcrefrom  to  tbis 
court,  but  for  tbe  purpose  of  ascertaining 
wbellier  the  court  In  sucb  decision,  toKether 
with  his  latl«r  reversal  of  bis  position,  in  the 
"  '     It  deprive  defendant  of  a  sub- 


Vbijut,  ibi  Ttmedium.  If  the  conn 
Id,  defendant  certainly  bas  tbe  right  to  recoup 
LiEi  damages.  If  tbe  contract  be  void,  defend- 
.«nt  has  ttie  right  to  plead  it  in  bar.  But  the 
.court  below  clianged  front  as  often  aa  defend- 
ant aligned  himself  with  Ibe  court's  last  evolu- 
tion. It  was  impoaeible  for  the  defendant  to 
keep  pace  wilb<  the  movements  of  tbe  court, 
who  finally  left  him  a  judameut  debtor,  after 
-having  twice  declared  that  he  had  a  good  de- 
fense, but  each  time  when  the  court  bad  placed 
-defendant  in  a  position  where  he  could  not 
avail  himself  of  such  defense.  For  Uie  de- 
fendant's disaslers,  thus  resulting,  there  must 
be  a  remedy.  We  find  it  as  follows:  Apartv 
in  an  action  is  bound  by  bis  pleadinga.  He  is 
also  bound  by  tbe  ruling  of  the  court  which 
iie  obtains  upon  his  own  motioD,  and  is  es< 
toppeil  from  claiming  such  ruling  as  error.  2 
Herm»n.  Kstoppel,  §  823,  and  noU. 

A  parly  la  buuud  by  bis  theory  and  preseota- 
tlon  of  his  case.  "A  parly  cannot  get  relief  on 
-one  hasia,  and  then  seek  a  new  chance  to  lili- 
gaie,  on  tbe  suggestion  that  be  bas  a  defense, 
which  be  did  not  see  til  to  rely  on  before." 
Ji«am  V.  Maeomber,  8S  Mich.  467.  See  also 
Belanger  v,  /iw«y,  90  III,  78;  Saeaeg  v,  But- 
ton, 07  Iowa,  481. 

"Where  a  party  gives  a  reason  for  his 
■duct  and  deciiion  touching  anylhinR  involved 
in  a  controveisy,  he  cannot,  alter  litigation  bas 
tiegun,  cbange  his  ground,  and  puthls  conduct 
upon  another  and  a  different  consideration. 
He  is  not  permitted  thus  to  mend  his  hold .  He 
ia  estopped  from  doing  it  by  a  settled  principle 
■of  law."  Ohio  A  M.  R.  Co.  v.  MeCnrtky,  Q6 
U.  ».  2eT  [U  L.  ed.  606].  t^ee  also  Drejijout 
▼.  Adam*.  48  Col.  131;  Long  v,  Foz,  100  III.  43; 
Jic<iuan,  V.  Gamble.  83  Mich.  844;  Qillavjayv. 
■Jo/iiuon,  ilKo.SS:  EdioanTt  App.  106  Pa.  103. 

When  tbe  plBiniifls  in  the  case  at  bar  bad 
procured  the  ruling  of  the  court  Ibat  the 


ir-tboughts,  new  suggestion's  and  new  as- 
pects of  the  case,  change  tbeli  position  of  tbe 


case  from  that  on  whidi  they  deliberately  chosa 
originally  to  present  it  to  tbe  court?" — and  e«- 
pecially  after  defendant  bad  accepted  the  con- 
slruction  of  the  contract  demanded  by  plaln- 
UfEs,  and  held  by  tbe  court.  Plaintiffs  weia 
estopped  by  tbe  position  Ihev  bad  assumed,  and 
Into  which  they  had  forced  defendant,  when, 
to  change  thai  position,  in  the  time  and  in  the 
manner  that  it  was  changed,  deprived  defend- 
ant of  all  defense  whatsoever.  The  decision 
of  the  court  holding  tbe  contract  valid  was 
made  after  the  testimony  was  closed  and  tbe 
case  argued  and  aubmitted,  and  aubinitted  on 
pleadings  which  forbade  evidence  in  recoup- 
ment. If  tbe  court  bad  made  bis  reformed 
ruling  before  tbe  close  of  the  case,  defendant 
COulcTbave  obtained  leave  to  amend  himself 
back  to  his  original  posllion,  and  obtain  a  con- 
tinuance on  the  ground  of  surprise,  if  necessary, 
to  enable  him  to  obtain  and  produce  his  evi- 
dence of  damage*.  It  would  seem  that  the  ac- 
tion of  the  court  was  accident  and  surprise, 
against  which  no  ordinary  prudence  could  have 
guarded.  We  are  of  opinion  that  plainiifta 
were  estopped  from  asserting  that  the  contract 
was  valid,  or  of  receiving  the  beneflt  of  tbft 
ruling  of  the  court  to  that  effect,  when  such 
ruling  came  at  tbo  time,  in  the  manner  and  un- 
der the  circumstances  that  It  did.  and  to  tb« 
total  deprivation  to  the  defendant  of  bis  de- 
fense to  the  action.  Therefore  tbe  tatter  ruling 
of  the  court,  although  correct  by  conslruing 
tbe  con  tract  .under  the  circumstances  described, 
and  entailing  the  results  that  it  did,  and  taken 
with  the  former  position  assumed  by  the  court, 
and'deprivlng  defendant  of  a  substantial  right. 

We  make  no  reflection  upon  tbe  distio- 
guisbed  Judge  who  tried  the  cause.  His  ref- 
ormation of  Dls  first  opinion  is  a  credit  as  well 
to  his  eminent  and  conceded  ability  as  to  hia 
known  sense  of  Justice  and  probity.  Hisaction 
complalaed  of  was  more  in  the  nature  of  a  mis- 
fortune, which  happened  to  be  fatal  to  the  de- 
fendant. 

llespoadent  ureea  that  tbe  atateraent  on  mo- 
tion for  H  new  trial  cannot  be  considered,  at  ft 
was  not  settled  by  the  Judge  who  tried  thecase, 
but  by  his  successor  in  ofUce.  It  is  not  neces- 
sary to  consider  this  objection,  as  the  data  for 
our  conclusion  are  all  found  in  the  judgment 
roll,  and  the  appeal  is  from  the  judgment,  aa 
Wfll  as  tbe  order  denying  the  motion.  W« 
cannot  leave  this  case  without  animadverting 
upon  the  record  as  It  is  presented.  This  court 
has  heretofore  had  occauon  to  remind  counsel 
that  the  preparation  of  a  record  ia  their  duty. 
and  it  Is  not  for  tbem  to  leave  the  supreme 
court  to  grope  through  a  disorderly  mass  of 
immatertal  matter  to  ascertain  tbatwbich  coun- 
sel relies  upon.  Uptoa  v.  LaTkin.l  Mont  462; 
Raymond  v.  Thtxton.  Id.  805;  F^nt  v.  TanO]/, 
Id.  448;  Sherman  v.  Higgini,  Id.  476. 

Id  the  record  in  tbi..  ease,  the  complalnl,  sec- 
ond amended  complaint,  replication,  judgment. 
notice  of  motion  and  speciQcalion  of  errors  nil 
appear  twice  in  full,  instead  of  being  once  in- 
serted, and  afierwards  noticed  by  apptoprlatv 
reference.     Where  reference  is  made,  pages  are 

omitted.    It  Is  diiHcult  to  refer  lo  page . 

The  matter  Is  not  presented  in  that  orderly, 
systematic,  chronological  method  that  present* 


ISftOi 


Gobi  t.  TowaasHD. 
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reading.    When  we  do  •rri»e  at  the  girt  of  the  I  aaettifavore  ad  impUvimui." 

matter,  It  1b  after  nch  labor  as  caused  the  I      TTit  judgment  it  reeerted,  and  t/u  eavte  r* 

leBinea  compilers  of  the  iDStltntm  of  JiistiDiaD   wxadxdfor  a  n«u  trial. 

(o  say.  In  the  dedication  of  that  work,  "ttopui  |     BIjtke,  Cft.  J.,  and  Hmnra«d,  /,  concur. 


HOHTH  CAROLINA  80PKBME  COURT. 


D.   L.  GORE,  Jppt, 
,  L.  TOWNSEND  and  Wife. 


*1.   Where  a  wUto  Jollied  her  hiuband  In 

M  mm  lap^ii  rnn  iTiinff  bii land, toxether  viUi 
peiMDa^ropertr  belonsliis  to  him.  to  wourebba 
debt,  and  attarwardB  tbe  hiuband  sIodc  executed 
•  seooiid  mortsavB.  oonTerliiK  the  w  me  and  other 
penooal  propertTi  to  •eoure  a  •eoond  note 
«utad  br  him.  and  beton  the  psnoDal  pro; 
waisoUdbeotedtbatthepiooeedsof  s&Laof  the 
panoDBl  propenr,  except  so  muoh  as  should  arise 
from  the  sale  of  a  mule  and  wason.  about  which 
theie  waa  no  dlieetloD,  should  be  applied  to  ibe 
parment  of  Sie  debt  seourad  br  the  seoood  mort- 
save.— B«U.  that  the  fund  arisliw  from  the  sale 
of  the  mule  and  iracoD  should  be  paid  npoo  the 
debt  saoured  tij  the  lliM  mort^a^e.  In  ezonere- 
tloa  of  tbe  wlfe^  Inoboate  dower  Intenat. 
S.  ThelneboMterl^MofttaewUbtodoiv- 
tet  In  her  bnaband's  Jaud,  under  Code.  ohap.  BB, 
taaa  a  preaent  value  aa  propertj,  depmdlngr  on 
tbe  agea>  health  and  haUta  <rf  bMb,  aod  other  clr- 
•omatauoee  oompetant  to  show  the  probablUtleH 
aa  to  the  length  of  Ufa  of  caoh:  and  when  she 
bicnmbars  It  br  Jtdnlnr  In  a  mortcaire  of  his  I 


S.  The  ■tortncee 

hnabHid  fiJleia  to  dtreet  tbe  uplie*- 
tlMi  Of  the  fund  ailalnK  from  the  sale  of  the 
mule  and  wagon,  apply  it  la  dIschatKe  of 
debt  secured  bj  the  second  mortffsce.  tnit  m 
par  It  on  that  seoured  br  tbe  fliat  mortsaxe, 
which  the  pn>peitr  la  prlmaiUr  liatde,  and  In 
ezonerslion  of  toe  wif  e^  dow«r. 


(April  T,  im.) 

APPEAL  b7  plaintiff  from  a  judgment  of 
tbe  Superior  Court  for  Rotjesnn  County 
applying  a  certain  fund  In  reduction  of  the 
mortfrage  wblch  Ibe  aclion  was  brought  to 
foreclose,  In  exoneration  of  the  female  defend* 
aut'i  liability  bb  surety  tbeteoD.     AJjiriiMd. 

Statement  by  Averjr,  J.: 

This  was  a  civil  action  tried  before  Shipp,  J.. 
at  ihe  Fall  Term.  18S9,  of  RobesoD  Superior 
Court,  and  was  brought  (o  foreclose  a  mort- 
gage set  out  in  Ihe  pleadings.  Tbe  morleage 
was  executed  to  secure  a  note  for  |700,  dated 
IQtb  of  March,  1884,  and  was  made  tbe  same 
day,  and  in  addition  to  the  land  conveyed 
therein,  whicli  was  the  individual  property  of 
D.  L.  Townsend,  two  mules  and  one  wsgoo 


Townscnd.  One  of  themuleadiedsubsequenl' 
ly.  The  landwasacquiredby  D.  L.  Townsend 
io  1884,  and  he  Iniermarrled  with  tbe  ferat  de- 
fendant in  1876,  and  they  were  then,  and  have 
been  ever  since,  citizens  and  residents  of  Ihia 
Stote,  and  It  is  on  ihe  land  on  which  tbey  wera 
living  at  tbe  time  that  they  executed  tbe  mort- 
gage, and  on  which  tbey  are  now  living,  and 
neither  of  said  defendanM  owns  any  other  land 
in  tbe  Btale  of  North  Carolina. 

On  tbe  12lb  of  March,  1887,  B.  L.  Townsend. 
to  secure  further  advances  from  plaintiS,  exe- 
cuted his  Dute  for  fl.nS.lO,  due  on  tbe  lit 
day  of  January,  1888,  and  secured  same  by  a 
mortgage  ou  personal  property  therein  set  out. 


1  dale  with  the  i 
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NoTB.— iJUMcr  fipM  oj  wlf*  praUeUA. 

Hie  dower  rteht  of  the  wife  cannot  t>e  eonvered 
•war  br  the  husband,  nor  can  It  be  tkken  br  hto 
oreditononeieoutlDn.  Rundlett  r.  I^dd,  U  N.  H. 
li:  Dotr  V-  Baker.  11  Hun,  SSS;  BanJett  v.  Van 
Zaodt.  «  Saodt.  Cb.  »!,  T  N.  Y.  Ch.  L.  ed.  lUT. 

A  wife's  iQchcate  rtcht  of  dower  In  lands  Is  sub- 
lan"fi'  and  raluable  Interest,  which  will  tm  pro- 
tected and  preeerved  to  her,  and  she  bss  a  right  of 
•oclon  to  that  end,  and  tbe  onir  cxoeptfon  to  that 
role  Is  wbm«  the  State  or  tts  aseots,  ezerotelng  the 
rlirtit  of  eminent  domain,  take  for  pobllo  use  tbe 
lands  aSeoted  br  said  InoluMte  right  of  dower. 
Doiiltlas  V.  Douirlsa,  11  Hun,  MH;  BInur  v.  Osnadar, 
CS  N.  Y.  aU:  HUli  V.  Van  Voorhlee,  S)  N.  Y,  US; 
Matthews  V.  Durree.  i  Keyee,  an;  Denton  v,  Nao- 
nr,  S  Barb.  nS;  Vsrile  T.  Dnderwood.  U  Barb.  Ul; 
Duncan  v.  Terre  Haute, » Ind.  IM, 

The  rule  for  oompntlng  tbe  preaent  value  of  a 
-wife's  Inchoate  right  of  dower  during  tbe  life  of 
the  husband  Is  to  ascertain  the  present  value  of 
an  annuity  for  ber  Ufe  equal  to  tbe  Interest  In  tbe 
third  of  tbe  proceeds  of  tbe  estate  to  which  her 
ODutlngent  rixM  of  dower  attaobi  . 
deduct  from  tto  prevent  value  of  the  annuity  (or 
berllte  tbe  valueof  a  ilniliar  sud 
flLKA. 


upon  tbe  Joint  lives  of  herself  and 
and  the  dUterenae  t>etween  those  two  sums  wUl  be 
the  value  of  her  oontlugeDt  right  of  dower.  Dotr 
V.  Baker,  11  Hun,  m-,  Ootdon  T.  Tweedr.  T<  Ala. 
HB.  W  Am.  Bep.  811. 

The  claim  ol  the  wife  of  tbe  mortgagor,  who 
joined  In  the  eieoutloD  of  the  mortgage,  upon 
the  surplus  moneys  arising  on  foreoloeure,  tor  Che 
value  ot  ber  Inohoale  right  of  dower.  Is  superior  to 
tbe  oialma  of  Judgment  credllora  of  tbe  mortgagor. 
notwithstanding  a  provision  In  the  mortgage  for 
Ibe  return  of  the  surplus.  If  any,  to  the  mortgagor, 
bis  heirs  or  assigns.  New  York  L.  Ins.  (yo.  v.  Mayer, 
le  Abb.  N.  C.  VB. 

Tbe  Inchoate  right  of  tbe  wife  to  dower  attachca 
to  the  surplus  wblob,  pro  hoe  vCcs.  Is  »tlll  to  be 
deemed  real  estate,  and  entltlea  her  to  claim  that 
such  Inchoate  and  contingent  right  be  recognised 
and  protected  by  a  rceervBtlon  of  one  tbtrd  ot  such 
enriilua  until  It  shall  be  knavo  whether  she  will 
survive  her  husband,  aud  Oiat  In  case  she  to  sur- 
vive she  may,  as  widow,  receive  tbe  thereSifter 
aoorulng  income  of  such  one  third  during  her  iita. 
UatthewB  V.  Burree.  i  Eerea,  610,  S  Abb.  Appt 


IToBTH  CASOLDrA  SnpBma  Comr. 


J.  Tonnsend  that  sll  the  property  con- 
veyed in  the  second  mortgnKe.  aaied  12th  of 
Uarch,  1887,  should  be  Biirrendered  to  plain- 
tiff, and,  on  a  sale  thereof  on  the  best  terma 
poesible,  the  proceeds,  except  mule  and  wafiion, 
were  to  be  credited  on  note  and  mortgage, 
dated  12th  of  March,  1B8T,  the  defendant,  D. 
L.  Townsend,  honever,  not  gtving  any  direc- 
tioDS  as  lo  how  the  proceeds  of  the  sale  of  tbo 
mule  and  wagon  atwve  referred  to,  conveved 

-----    ..     —..-:.        ^^i, 

-  -     „      -  ^  n,  was 

e  proceeds  of  sale  of  mule  and  wag- 


in  both  morteaKes,  were  to  be  ap[ 
property,  Induding  the  mule  and  ' 
■old,Baa  the  process  of  sale  of  mu  .  .. 
on,  smoimting  to  $144.10,  were  applied  by 
D.  L.  Qore  to  ths  note  and  mortgage  dated 
Haich  la,  1887.  The  mule  and  wagon  were 
the  property  of  D.  L.  Townscnd  at  the  time 
ot  tne  execiilioD  of  both  mortgages.  Tbe/«tn« 
defendant  Joined  with  her  husband  in  the  exe- 
cution of  the  mortgage  of  1884,  and  her  privy 
examination  waa  regularly  taken.  There  was 
a  verdict  in  reaponsa  to  the  issues  submilted  to 
the  Jury  as  to  tne  value  of  the  land  as  appears 
Id  the  record.  Upon  theae  facts,  a  trial  by 
Jury  being  waived,  except  as  to  the  value  of 
the  land,  his  honor  was  of  opinion  that  the 
Jtme  defendant,  having  Joined  in  the  execution 
of  the  mortgage  conveying  her  husband's  land, 
became  a  surety  to  Che  debt,  and  the  proceedi 
of  the  sale  of  the  mule  and  wagon,  amotintioc 
lo  $144.10,  should  be  applied  as  of  Januaty  1 
1886,  the  time  of  sale,  to  the  note  and  mort^ 
sage  of  Hsrcb  10, 1684,  and  so  adjudged,  and 
Uie  plaintiff  excepted. 

Mutn.  T.  A.  McN»lU  and  S.  O.  W«U1 
for  plaiotiff. 

Mr.  W.  F.  Freoeh  tor  defendant*. 

h.-wvpj,  J.,  delivered  the  opinion  of  the 
court: 

In  all  cases  where  the  wife  executes  a  mort 
gage  on  berpropertv  for  her  husband's  debts, 
or  lor  money  loaned  to  him,  it  is  well  seitted 
that  she  occupies  the  position  of,  and  is  enti- 
tled to  all  the  rights  and  privileges  of,  surety 
for  her  husband.  Eelly,Cont.  Married  Wom- 
en. 100. 

She  "araumes,  in  the  eye  of  a  court  of  equi- 
ty, the  character  of  a  surety  tor  tlie  husband. 
Properly  speaking,  she  is  not  a  surety,  but  she 
is  so  called  by  analogy.  She  has  a  title  to  call 
upon  the  husband  to  exonerate  her  estate  from 
the  debt."  1  Bishop,  Married  Women,  %  604; 
i-vnit  V.  Carttaphan,  78  N.  0. 575. 

It  is  true  that  the  Inchoate  right  of  dower 
was  never  considered  an  estate  or  interest  in  a 
court  of  law,  which  did  not  even  concede  the 
power  of  the  widow  to  convey  her  unasaigned 
dower  after  the  right  had  become  consummate 
by  the  husband's  death,  but  she  might  make  a 
contract  for  the  sale  that  would  be  enforced  in 
a  court  of  equity.  PoUt^r  v.  Etentt,  7  Ired. 
Eq.  152;  Bayler  v.  Oom.  40  Pa.  87. 

It  must  be  remembered,  however,  that  the 
discussion  of  the  nature  of  the  wifes  interest 
In  her  husband's  land  baa  assumed  anew  phase 
■ince  the  enactment  of  the  law  restoring  the 
eommon-law  right  of  dower  in  North  Carolina. 

In  QvxUhmM  v.  Pm.re6,  74  N.  C.  896,  JiatieA 
Reads,  after  citing  Pvnit  t.  CanXa^nt^ 
8L.R.A. 


tablishing  the  doctrine  that  the  wife,  when  «be 
Joins  her  husband  in  a  mortgage  of  her  sepa- 
rate property  to  secure  bis  debt,  sustains  the 
relation  of  his  surety  in  that  transaciion,  says, 
in  reference  to  the  former  case:  "Here  the  wife 
joined  her  husband  in  the  couveyance  of  his 
land  Id  trust  to  pay  bis  debt,  in  which  land  nhe 
had,  under  our  Dower  Statute,  a  vested  right 
to  dower,  to  be  allott^^  after  her  husband'a 
death;  and  she  Joined  in  the  deed  tor  the  pur- 
poee  of  binding  her  dower.  After  her  hus- 
band's death,  &e  whole  land,  her  dower  in- 
cluded, was  sold  under  the  trust  deed  to  pay 
the  debt.  Thin  made  the  wife  a  creditor  of 
her  husband's  estate  to  the  amount  of  the  value 
of  her  dower  In  the  land."  The  Dower  Stat- 
ute referred  to  by  tbe  court  was  the  Act  of 
18Se-69(chap.  93,  gg  82-87),  and  was  substan- 
tially the  aame  as  sections  3103,  2104,  3100  and 
2107  of  dieCode;  and  tberefore,  if  the  inchoate 
right  to  dower  was  a  "vested  right,"  then  it  is 
01  equal  dignllv  and  importance  now,  and  tbe 
mortgage  in  wbicb  the  aefendant'a  wife  Joined 
in  the  present  case  pissed  an  ioterest  that  im* 
puted  additional  present  value  to  tbe  mort- 

fagee's  security  In  proportion  to  tbe  worth  of 
er  life  estate  in  one  third  of  the  land,  esti- 
mated according  to  the  life  tables,  or  certainly 
to  a  sum  that  an  expert  could  ascertain,  having 
as  data  for  his  caiculalion  the  value  of  the 
laud  and  tbe  chances  of  survivorsliip  on  her 
part  after  tbe  husband's  death. 

Although  in  Owathme}/  v,  Pearee.  rupra,  the 
wife  waa  declared  a  creditor  of  the  hnsband'a 
estate  after  bisdeath  lo  the  value  of  ber  dower, 
tbe  ruling  could  have  been  sustaiped  only  on 
the  prlDCiple,  upon  which  it  la  explicitly  made 
to  Test,  that  the  wife  was  a  surety,  and  she  did 
not  sustain  that  relation  lo  the  orrgioal  contract 
because  her  hustiand  died,  but  because  she 
signed  a  deed  that  subjected  her  ialerestla  tbo 
land  conveyed.  It  would  seem,  literefore,  that 
Ibis  court  baa  settled  the  principle  that  the 
wife,  by  Joining  in  a  mortgage  of  the  husbaod'a 
land  to  secure  uis  debt,  becomes  then  a  surely, 
and  In  caae  she  survive  him,  and  tbe  land  ia 
sold  to  satisfy  the  debt,  she  becomes  also  a. 
creditor  to  the  valoe  of  the  life  estate.  The 
language  of  sections  2106  and  2107  of  the  Code 
seems  to  recognize  the  right  during  the  huo- 
Irand's  life  as  a  valuable  interest,  Ibat  may  pasa 
byaconveyaiice,retbcrthananaked  right,  that 
the  claimant  may  be'barred  by  the  eetoppel  of 
ber  deed  from  enforcing;  and  this  inierpreta- 
iJon  follows  tbe  line  of  more  modem  lei;islaCioa 
to  make  every  valuable  interest  iruuBferablo 
and  converiible  into  money,  while  it  la  in  ac- 
cord with  the  older  idea  that  the  claim  of  th« 
wife  to  dower  is  favored  by  the  law.  Whilo 
there  is  conflict  of  opinion  as  to  the  nature  and 
qualities  of  the  wife's  inchoate  Interest,  thers 
is  much  aulboritj  that,  either  directly  or  indi- 
rectly, sustains  the  view  advanced  by  ibia 
court,  apart  from  any  peculiarity  in  the  lan- 
guage of  our  Slatuiej  and  It  Is  strongly  sup- 
ported, too,  by  analogy. 

The  right  of  exoneration  in  equl^  grows  oat 
of  the  suretyship,  and  must  exist  so  soon  aa  the 
Interest  conveyed  is  about  to  be  suyected  K» 


sale,  and  it  appears  that  there  is  a  fund  or  prop- 
erty belonging  to  the  principal  debtor  equally 
liable  with  such  interest  tor  tbe  debt.  Tm 
contract  of  niretyabip,  or  Uw  conveyance  of 
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«n«'s  propertT  to  secure  the  debt  of  another,  fa 
a  IniiiMK'i Ion' primarily  belneen,  not  Ibepiln- 
«ipnl  and  the  surety,  but  the  surety  and  tbe 
lliinl    person.     2    Bishop,   Uarried   Women, 

In  Bull«rd  V.  Briga*.  1  Pick.  S38,  ft  was  beld 
that  the  Telinqiiinbtnent  of  the  rij^fat  of  dower 
1V89  a  valid  cnnaideration  for  the  conveyance 
■of  the  ei|Uit^  of  redemption,  even  as  against 
the  claim  of  Ljeditora;  and  Parfeer,  Ch.  J.,  in 
'dlsruH.qiai;  the  nature  of  the  wife's  interest  dur- 
ing the  biishand'g  life,  ssys:  "The  consldera 
tton  for  this  intended  Fetllement  on  the  wife 
^ns  her  rifcbt  of  dower  in  tije  estate,  wbicb  tbr 
btiEhnnd  wsp  ahout  to  morlgaite.  Wllhout  her 
relinquishinent,  he  could  not  raise  the  money 
wanted  for  liU  atipport  and  his  delits.  Hia 
-days  were  numbered  bv  <□  tempera  nee  and  dis- 
«ase.  Though  she  bao  no  aclual  estate  in  the 
dower  during  the  lite  of  her  huahand.  )'et  she 
had  an  tntcrest  and  a  right  of  which  she  could 
not  be  devested  hut  by  her  consent  or  crime,  or 
lier  d^'ng  before  her  husband.  It  was  a  tbIu- 
al'le  interest,  which  is  frequently  the  subject 
«f  contriictand  bargain.  Itisauinierpst  which 
the  law  tecognizes  as  the  subiect  of  conveyance 
by  flne  in  England,  and  by  deed  with  us. 

Id  Varliev.  Undannood,  18  Barb.  BSI,  the 
«oui^  held  tbat  "  the  wife's  tnchoate  risbt  of 
dower  in  the  busbaiid's  land  follows  the  sur 
plus  mone}B  raised  by  a  sale  in  virtue  of  the 
power  of  sale  in  a  morleage  eiecuted  Iiyher 
wiib  her  husband,  and  will  be  protected  a i[ainst 
tbe  claims  of  tbebosland'screditors,  by  direct- 
ing one  third  of  such  surplus  moneys  to  be  in- 
Toted,  and  tbe  ioterest  only  to  be  paid  to  tbe 
«rp(ii  oiB  during  tbe  Joint  lives  of  husband  and 
and  wife."  See  also  Dmion  v.  Nanny,  8  Barb. 
«18. 

tn  the  later  case  of  Wtdpe  y.  Moore,  6  Cush. 
8,  Ch^f  Juttit4  Shaw  deUvering  the  opinion 
«f  tbe  court,  it  was  held  that  where  the  hus- 
band executed  three  mortgages  upon  his  land, 
hia  wife  Joining  onlf  Id  the  second  one,  she 
was  entitled,  after  his  death,  to  dower  against 
the  third  mortgagee,  -who  had  paid  tbe  debts 
•ecuied  by  the  two  Qnt  mortgages. 

Id  the  case  of  KeUy  v.  HarrUim,  S  Johns. 
'Caa.39.  the  court  beld  that  a  wife  who  remained 
•  subject  of  Qreat  Britain,  while  her  husband 
toot  part  with  the  Coloniea  in  the  Kevoiution, 
was  entitled  to  dower  after  the  death  of  tbe 
busljand  in  all  land  acquired  brtbe  husband 
npio  the  beginning  of  the  war,  Kent,  Ji,  says: 
"But  the  right  could  not  attach  till  the  land 
•mts  purchased,  and  I  distinguish  between  the 
-(spacliy  to  acquire  and  the  vested  ri^ht.  The 
Revolution  loolc  away  tbe  one,  and  did  not  Im- 
pair the  olhcr." 

Bcribner,  In  his  work  on  Dower  (vol.  2,  p. '8), 
•ays:  "  Although,  therefore,  an  incboato  right 
of  dower  cannot  be  properly  denominated  an 
«siate  in  lauds,  nor  Indeed  a  vested  ioterest 
therein,  and  notwithstanding  the  difficulty  of 
defining  with  accuracy  the  precise  legal  quali- 
ties of  tbe  interest,  it  may  nevertheless  be 
fairly  deduced  from  the  auihuritiea  that  tt  is  a 
«ubsiHn)ial  rieht,  possessing,  In  contemplation 
of  law,  tbe  attributes  of  property,  ana  to  Ik 
-estimated  and  valued  as  such. 

It  bas  many  of  tbe  Incidents  of  property.  It 
lias  a  present  value  that  can  be  computed. 
Jackmt  V.  Bdwardt,  1  Fkige,  886,  408,  4  N.  Y. 


Cli.  L.  ed.  300;  Btitiek  v,  Ihuiek.  44  Iowa.  359; 
I  Scribner,  Dower,  G19;  Stoppdbein  v.  8hii.'t», 
IH111,L.  (S.C.I  200. 

It  is  a  valuable  consideration  for  a  oooTey- 
ance  to  tbe  wife.  BvlUtrd  t.  Briggt,  tupra; 
Rejfy.  Hw*t,  B5  Md.  43. 

The  wife  may  maintain  an  action  for  its  pro- 
tection. Petty  v.  Petty.  4  B.  Mon.  315;  Bariu 
V,  Lynda,  0  Allen,  803;  SimaT  t.  Canaday,  63 
(f.  T.  398;  BUuU  v.  Taylor,  41  Mich.  703;  Be- 
noUt  V,  Murrin,  47  Mo.  587. 

She  may  flie  a  bill  or  bring  an  action  for  the 
redemption  of  a  mortgage  covering  iL  Datii 
V.  W<(A#r««.  18  Allen,  60. 

It  has  been  repeatedly  declared  by  tbe  courts 
an  incumbrauce,  within  the  menning  of  a  usual 
covenant  In  adeed.  HiU  v.  Rruegieu,  17  Barb. 
103;  Shearer  v.  Banger,  23  Pick.  447. 

The  right  of  dower  la  favored  by  the  law; 
and,  apart  from  the  idea  of  suretyship,  a  widow 
mav  maintain  an  action  for  dnivcr  in  equity-, 
anil  may  demand  that  a  lien  upon  the  laud  be 
discharged  out  of  the  personal  estate,  or  that  a 
lx>rtion  of  a  tract  of  land  shall  be  sold  to  re- 
lieve the  dower  of  tbe  lien  of  a  mortgage,  or 
an  equitable  estate  of  the  lieu  for  the  purchase 
money,     1  Bcribner,  Dower,  G3I. 

It  is  true  that  it  was  held  in  Jennet*  t.  (Tutfar, 
12  Kan.  600,  that  where  tbe  wife  Joined  tbe 
husband  in  a  mortgage  deed  conveying  his 
land,  and  waiving  the  homestead  right,  she  waa 
not  a  surety,  but  the  ruling  rested  upon  the  un- 
defined nature  of  the  homestead  right.  It  waa 
not  only  not  an  estate,  but  not  a  right  peculiar 
to  the  wife.     Brandt,  Sur.  §  33. 

It  must  be  recollected  that  tbe  restoration  of 
the  common-law  riehl  of  dower  by  our  titalut« 
worked  a  change  In  the  nature  ot  the  wife's 
present  interest  in  her  husband's  landa.  Il  is 
no  longer  subject  to  the  doable  contiiigencv  of 
survivorship  and  failure  by  tbe  husband  to 
alienate  Itelore  death,  hut  only  to  the  former; 
and,  if  he  venture  to  sell  without  tlie  Joinder 
of  the  wife,  a  prudent  purchaser.  In  fixing  the 
price.willdeduct  from  the  actual  value  sucbsum 
as,  looking  to  the  ages  of  husband  and  wife, 
their  habits,  etc.,  be  estimates  thechances  of  tbe 
wife's  dowerto  be  worth.  Hence  Ibis  coun,  in 
holding  in  the  case  ot  Ovtalhrney  v.  Pearee,  fu- 
pra,  that  the  widow  was  a  creditor  after  the 
death  of  tbe  husband  to  the  extent  of  tbe  value 
of  the  land  mortgaged,  because  she  bad  hefxime 
his  surety  nben  she  incumbered  her  inchoate 
right  of  dower,  assigned  as  a  reason  that  the 
then  recent  changes  in  the  law  had  made  her 
interest  a  "ves'ea  right,"  and  imparted  to  it  a 
value,  even  during  the  liteof  the  husband. 

We  concur  with  the  court  below  in  the  opin- 
ion that  the  wife  waa  a  surety,  and  the  proceed  a 
of  the  sale  of  the  mule  and  wagon  should  have 
been  applied  to  the  payment  of  tbe  debt  ae- 
cnred  by  the  first  mortage  In  exoneratinn  ot 
the  land,  in  which  she  bad  a  valuable  ia'erest. 
Her  right  to  exoneration  could  not  he  defeated 
bv  the  failure  of  the  husbatid  (o  direct  the  ap- 
plication of  tbe  proceeds  of  the  sale  ot  tbe  mule 
and  wagon  which  waa  primarily  liable  under 
the  first  mortgage,  in  exoneration  of  the  land. 
Tbe  Inchoate  right  of  the  wife  to  dower  tn  ber 
husband's  land  has  a  present  value  as  pro|iertT, 
depending  on  the  ages  of  both,  their  health, 
haoita  and  other  circunrutances  tendlngto  show 
tbe  probabilitiei  as  to  the  length  ol  like  life  of 
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In  s  mortgage  of  bis  land  to  secure  Lis  debt,  I  fuod  being  primarily  liable  under  the  flnt 

■he  become!  bis  surety.    Her  right  lo  exonera-   mortgage. 

tion  could  Dot  be  defeated  bf  tbe  fBiluie  of  the       Thtrt  i»  no  error. 

buabjnd  to  direct  tbe  appbcatioo  of  the  pro- 


MAINE  SirPREME  JUDICIAL  C0T7RT. 


CARLETON  MILLS  CO. 

Joshua  E.  8ILVEB  et  tO. 

(....Ma — ) 

1.  If  It  la  donbtftU  from  the  t«ma  oTk 

g^rant  whether  tbe  klad  of  mill  or  particular 
machlner  menUoaed  therein,  for  wbiota  water  la 
to  be  fumiahed.  Indicates  tlie  quantltr  of  water 
BDd  measures  llie  extent  of  the  power  tniended 
to  be  ooDveTod,  or  I*  referred  to  as  a  limit  of  tbe 
DM  to  the  partloalar  kind  of  mill  or  speolfled  ma- 
alilner;,  the  former  conatructloit  will  be  bvored. 
8.  A  gTMit  of  ft  certain  wmter  privilege 
fiM>tbe  piirpoa«  of  propelUngr »  fket«w7 

aod  Its  mBchlnerr  sad  appurteuuDoea,  the  buUd' 
IQK  to  he  of  a  certain  Blie  with  neceemrr  appur. 
teneocea  and  machloery.  wlU  be  oonatrued  to 
measure  the  quantlt)'  of  water,  and  wlU  not  limit 
tbe  UK  of  water  to  carry  only  such  nuiGhlDer7  aa 
may  be  In  the  mala  building,  if  gome  of  the  ma- 
chinery IB IQ  an  aDneT  and  no  more  power  la  re- 
quired to  propel  It  than  If  It  were  to  the  main 
bulldlDir,  where  It  could  all  be  plaoed. 
8>  Pe^rtleB  h&ve  the  right  to  mn  their 
tluetmry  as  many  houre  a  day  as  they  oonulder 
proper  where  tbey  bave  a  Kract  of  water  for  the 
purposes  of  tbeir  factory  with  po  limitation 
therein  upon  the  number  of  hours  per  dky  In 
which  tbey  can  run  the  factory. 

(December  90,  UKI.) 

EXCEPTIONS  bydefendaato  to  a  judgment 
of  tbe  Supreme  Judicial  Court  for  Piscat- 
iquia  County  Id  favor  of  plaintiff  In  np  action 
brought  to  recover  damages  for  an  alleged  in- 
terference by  defendants  nitb  plaintifl'e  water 
righta,     OiiemUd. 

Tbe  case  sufficiently  appears  In  tbe  opinion. 

Mr.  A.  6.  Labroke,  with  Mcttit.  Croabr 
Jb  Crasbri  for  defendants: 

The  measure  of  power  ou  our  conslruclion 
li  simple,  clear,  easily  understood.     But  on 


platDtUTB  theorv  It  ia  complicated,  mixed,  un- 
certain, Indeflnlte.  What  certainty  can  tiiere 
Gssll^ly  be  that  the  plaintiff  does  not  exceed 
rights  of  power  when  It  deserts  the  simple 
98x48  and  eilends,  divides  and  diffuses  It  In 

Hgfat  to  ■ 


subject  the  defendants  ti 


1^ 
perpleiing  difficulties. 

Drummond  t.  RiiukUy,  80  Me.  483. 

Ten  hours  a  day  is  a  legal  day's  work  un1es» 
there  be  a  special  agreement  for  a  lari^r  day's 
worii.  Williains  in  the  deed  never  made  any 
agreement  for  a  longer  time.  The  statute  must 
govern. 

BaeheUtr  V.  BUkfcrd,  63  He.  S26i  Barrm  t. 
PaT»on»,  10  Cosh.  873. 

Mr.  Henrr  Bndson  for  plaintiff. 

Foater,  J.,  dellreied  tbe  opinion  of  tbe 

On  June  8,  1881,  Owen  B.  Willlanu  was  the 
owner  of  the  premiaes,  land  and  water  privilege 
about  which  Ibis  contention  has  arisen,  situ- 
sled  npon  Carlelon  Stream,  in  tbe  Village  of 
Sangervilte.  Upon  that  day  he  conveyed  by 
metes  and  bounds  a  apeciflc  part  of  ibe  prem- 
ises to  tbe  plaintilT,  and  In  the  conveyance.  Im- 
mediately following  tbe  description  of  tbe 
boundanea,  is  this  language;  "Togelber  with 
the  Williams  dam,  and  a!l  tbe  water  privilei^ 
of  tbe  'Carleton  Hill  Stream,'  so  called,  for  alt 
the  pnrposea  of  propelling  a  factory,  and  Its 
macfafnerjr  and  appurtenances,  to  be  built  on 
said  privilege,  said  factory  building  lo  ba 
ninetyeigbl  feet  Id  length,  and  forty-eight  feel 
in  width,  with  all  necetHBryappurtenancesand 
macbtneiT  for  working  the  same  up  to  its  full 

Subsequently  tbe  plainlifT  built  a  woolen 
factory  on  the  privilege  conveyed  by  Uiis  deed. 
'-"higb  berfdes  a  basement,  the  mala 


building  being  the  same   dimensions   as  thai 
named  in  tbe  deed.    On  (he  easterly  side  of 


SOTB.— Ooini«v""ee  of  wotw  prftrtlwB. 
Amere  convenience  la  not  sufficient  to  create  or 
oonver  a  right  or  eaaement.  Or  Impose  burdens  On 
lands  other  Chan  thoae  granted,  as  Incident  to  the 
ffraot.  In  all  case*  the  question  of  neccnity  con- 
trols. Ogden  T,  Jeuntngs.  S!N.  T.  ESS:  Holmes  v. 
Beely.  IB  Wend.  KIT;  Nicholas  v.  Chamberlain.  Cro. 
Jac.  1=1;  French  v.  Carhart,  1  N.  T.  96:  Vootheea  v. 
Burcbam.  55  N.Y.W:  Oakley  r.  Btaaley.S  Wend. 
m-.  Tabor  V.  Biadley,  18  N.  Y.  IDS;  LeBoy  v.  Piatt, 
t  Paige.  TT,  8  N.r.  Cta.  L.  ed.SGO:  New  York  L.  laa.  A 
T.  Co.  v.  MIlDor,  I  Barb.  Cb.  363.  S  N.  T.  Cb.  I.  ed. 
411:  Warren  v.  Blake,  M  He.  STBj  Fleroe  v.  Selleck, 

By  the  conTeyanoe  of  a  mill  lot.  with  «  mill 
turnpd  hy  water  upon  It.  the  right  to  uae  the  <Iam 
and  the  necesary  pondage  would  pass  as  appur- 
tenant, if  the  dam  and  pood  were  upon  the  remain- 
ing lands  of  the  granlor.  Central  B.  Co.  v.  Valen- 
tine. IB  N.  J.  L.  HR.  See  Leonard  V.  White,  T  Uaaa. 
■;  Wetmote  v.  While,  t  CaL  Caa.  8T. 
S  L.  H.  A. 


The  copveyaaoe  of  laed  would  pan  a  mill  and 
millpond  and  ceaal  upon  the  same;  and  the  latter 
would  pass  the  Qowage  of  water  aod  water-prlvl- 
legea  enjoyed  and  used  wlUi  It  and  often  irlvinr  to 
It  its  chief  value.  Baboock  v.  Utter.  1  Keyes,  4S8, 
1  Abb.  App.  Deo.  W:  Oakley  v.  Stanley,  •upra:  Burr 
V.  Uilla,  n  Wend.  SO. 

The  oonveyanoe  In  terms  of  a  '■mill"  or  ■■mill. 
race"  or  "privQegee"  would  undoubtedly  pass  the- 
rlght  to  Dow  aofflcient  to  raiae  the  neceaaary  bead 
of  water  to  oarry  the  mllL  Tabor  t.  Bradley.  18  If . 
Y.118, 

Where  Krantor  had  fanpoaed  tbe  bnrden  upon  the- 
land  adjoining  for  hit  own  benefit.  It  would  OOD- 
tlnue  to  be  attached  unleas  tlie  right  lo  subvert  11 
was  eipreailr  reserved.  Green  v.  Collins.  Bt  N.  T. 
ail;  Lampman  v.  Milks.  Zl  N.  T.  «0S:  t 
Gloonan,  a  N.  Y.  8.    Bee  nol«  to  Bowllos  v. 

(N.c.>si.B.A.ae, 
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the  mniri  butldfntr,  but  coDoected  with  It,  a 
tower  cighieen  feet  by  twfllve  feet  was  erected, 
in  which  nere  the  sturways  to  the  main  build- 
ins,  Bod  fm  elevator  opemied  by  power  from 
Ihi'  factory  wheel, 

Oa  the  northerly  eod  ot  the  main  building, 
aod  coDnectrd  with  the  same,  outside  the 
ci:  ety  eight  feet  in  length,  was  erected  an 
annex.  Id  wblcb  were  placed  the  factory  wheel, 
two  pickers,  a  duster  and  a  force  pump,  which 
were  run  by  the  factory  wheel:  also  dye  ket- 
tles, rinsing  tubs,  boiler  U>  heat  the  factnry 
and  cliimney.  The  only  wheel  which  run  the 
factory  was  built  under  this  annex. 

The'  case  shows  that,  while  the  main  build- 
\vg  coDtained  sufficient  tooth  for  the  wheel. 
pickers  and  duster,  yet  no  more  power  was 
required  U>  propel  them  in  this  annex  than  tf 
iocabed  In  the  main  building. 

Tlie  points  in  controversy,  so  far  as  they  are 
nised  by  the  bill  of  exccptiODS,  pertain  to  the 
legal  construction  of  this  deed,  and  may  he  de- 
•terminod  by  the  answer  to  this  sincle  question, 
whether  the  language  In  the  deed  sliall  be  con 
Biroed  to  measure  the  quanlily  of  water  to 
which  the  plaintiff  is  entitled,  or  to  limit  the 
use  of  water  to  carry  onlv  such  machinery  aa 
mav  be  in  the  main  building. 

The  plaintiff's  con tentioa  Is  for  the  former, 
that  the  grant  is  of  water  aufTlcient  or  necessary 
to  propel  a  particular  factory,  reference  to  (Ue 
■Dill  being  made  only  to  Indicate  and  measure 
the  quanlily  of  power  Intended  to  be  con- 
veyed. 

The  defendants,  upoD  the  coJitTarj,  contend 
that  the  deed  Is  to  be  bo  coastrued  as  to  limit 
the  power  for  the  apectal  purpose  of  propplling 
only  such  machinery  u  may  be  contained  '~ 
the  malo  build  in  k. 

It  la  undoubtedly  competent  lor  the  owner 
of  the  whole  of  the  mill  privilege  to  convey 
any  pott  of  the  power  he  pleases,  and  limit  its 
use  u>  any  particular  purpose  which  he  may 
ace  fit  to  express  In  the  grant,  and  the  other 
party  ia  willing  to  accept.  Where  such  pur- 
poses are  plain  from  the  terms  of  the  convey- 
ance, courts  will  so  construe  the  contract  as  to 
carry  into  effect  the  eipiesseil  Intention  of  the 
parlies.      Oflentimea,    however,    where   auch 


wnierpower,  it  Is  a  queatbn  of  some  ditnculiy, 
Id  construing  the  grant,  to  determine  whellier 
the  power  grunted  was  iiiteuded  to  be  applied 
lo  a  specific  use  only,  or  whether  a  reference 
to  the  purpOMS  named  in  the  grant  was  made 
for  the  sole  purpose  of  deOnlngand  measuring 
Ibe  quantity  of  power  granted.  If  the  parties, 
frum  the  terms  of  tbe  grant,  have  left  it  doubt 
ful  whether  the  kind  of  mill  or  particular  ma- 
chinery mentioned  indicates  the  quantity  of 
wnter,  and  measures  the  extent  of  tbe  power 
intended  to  be  conveyed,  or  is  referred  to  aa  a 
limit  of  the  use  to  the  particular  kind  of  mill 
or  specifled  machinery,  the  former  constrtic- 
ilOD  will  be  favored,  as  being  more  favorable 
to  the  grantee,  more  for  the  general  interest  of 
tbe  public,  and  as  being  more  probably  the  In- 
tention of  the  partiea,  Thia  Is  the  general  doc- 
trine adopted  by  the  courts  and  adhered  to  In 
grants  of  ibis  nature,  whenever  the  descrlpti' 
of  the  rights  conveyed  la  In  auch  terms  U 
leave  it  In  doubt  which  of  these  t< 
8  L.  R.  A. 


spedes  ot  grants  was  Intended.  Ik*hon  v. 
Porter,  88  Me.  2«9,  293;  Pratt  v.  ^anwon,  » 
Allen,  275;  Touriellot  v.  Fhttpt.  A  Gray,  870, 
1174;  Atkttu -9.  Peam,  IS  Pick.  268,  27ffi  Cmd 
:  Bart.  SS  He.  6ia 


lacbinery  alone  as  It  mlglit  put  into  the  main 
building,  for  tbe  true  construction  of  that  deed 
does  not  restrict  tbe  water  to  such  machloety' 
as  is  In  there,  but  the  language  oF  the  deed  u 
simply  used  to  express  the  measure  of  the  wa- 
ter to  which  it  is  entitM." 

This  instruction,  wetbink,  presented  the  law 


parties  must  first  besought  from  the  Isngiiagv 
of  the  deed,  takeo  in  connection  with  the  situa- 
tion of  their  business,  the  subject  matter  to. 
which  it  relate  and  the  object  to  be  obtained. 
ftumner  v.  Williamt,  8  Mass.  163;  DetAim  v. 
Poritr,  mipra. 

When  we  consider,  therefore,  the  objects  and 
purposes  for  which  tbe  power  was  granted,  wa 
tbink  It  clear  that  the  lansuage  of  the  deed  does 
not  restrict  the  gmntee  to  the  u4e  of  the  water 
for  the  specific  purpose  of  propelling  such  ma- 
chinery only  as  might  be  in  tbe  main  building, 
but  that  by  the  terms  of  the  deed,  so  far  a» 
Ibey  relate  to  the  machinery  to  be  used  in  a. 
fnctory  of  the  dlinensious  named,  the  intention 
was  to  describe  the  quantity  of  water,  tbe  use 
of  which  !s  thereby  cooveved.  Hence,  if  som» 
of  the  machinery  required  In  a  factory  like  (hls- 
Is  located  in  an  annex,  instead  of  being  in  the 
main  bulldios;,  and  no  more  power  is  required 
to  propel  it  than  If  It  were  situated  In  the  malD 
building,  il  would  certainly  be  within  the  teruu- 
of  tbe  plaintiff's  deed. 

The  power  Intended  to  be  conveyed,  aa  ex- 
pressed in  the  deed,  is  "for  all  tlie  purposes  of 
propelling  a  factory  and  its  machinery  and  ap- 
purtenances" essential  to  the  successful  opera- 
tion ot  a  building  of  the  size  mentioned  in  ibtt 
terms  mentioned  fn  the  grant,  "with  all  the 
UKCi-Bsary  appurtenances  and  machinery  for 
working  the  same  up  to  its  full  capacity. 

Tbe   annex  and  lower  situated    upon    thfr 

filaintift's  land,  and  thus  connected  with  the 
actory  building  proper,  considering  the  nature 
of  the  grant,  and  ilie  purposes  to  which  the 
power  was  to  be  applied,  may  properly  be  con- 
sidered as  embraced  within  the  terms  of  tlM 
deed.  The  case  discloses  the  fact  that  there 
was  sufficient  room  in  the  main  building  for 
such  machinery  as  was  placed  within  this  an- 
nei.  If,  therefore,  the  plaintiff  considered  it 
fm  its  interest  or  convenience  to  place  some  por- 
tion of  the  mnclilnery  necessary  to  the  oper^ 
tion  of  ita  factory  In  thia  separate  apartment, 
provided  no  more  power  was  required  to  0|)er- 
ale  It  than  If  It  had  all  been  under  the  aanM 
roof.  It  had  a  right  so  to  do.  The  instructions 
at  the  court  to  wh'ch  exceptions  are  taken 
were  In  accordance  with  the  views  we  have 
here  expressed,  and  were  therefore  correct. 

Nor  were  tbe  defendants'  rights  affected  by 
tbe  refusal  of  the  court  to  instruct  the  jury  thot- 
the  plaintiff  could  notoperate  the  factory  more- 
tfaan  a  reasonable  time,  and  that  ten  hours  a 
day  through  the  year  la  a  reasonable  time.  The 
plaiuiifF's  rights  are  not  thus  drcumsorlbed. 
It  ii  expressly  stated  thai  the  plaintiff  "bw- 


Hum  BuFREin  Jiroicui.  Coubt. 


Dbo., 


Ibe  flrat  riftbt  to,  ancl  control  of,  all  tbe  water 
in  aajd  e'ream  at  tbe  said  dam  and  privilege, 
Bt  alt  tiineB  and  aeasoDS  of  Ifaeyear,  for  propel- 
ling ils  said  faclorv  and  machloerv  for  the  fac- 
tory building  as  tiefore  deBcribed."  HaTing 
tbe  right  to  the  um  of  the  water  for  the  pur- 
poseB  at  ils  fartor;,  at  all  times  and  aearans  of 
the  year,  ll  bad  a  ripht  to  ran  Its  factory  ae 
many  hours  a  day  as  il  considered  proper.  Ils 
-deed  conlams  no  ItinftatloQ  upoD  tbe  noniber 
of  hours  out  of  the  twenty  four  each  day  io 
which  il  can  run  iis  factory.  It  i»  not  for  the 
court  lo  restrict  tbe  time  when  the  factory 
Ehall  be  operated,  when  the  parties  hare  not 
«een  fit  to  do  so. 

Eieeption*  orerriiUd, 

Petars,  Ch.  J.,  and  DaJiforth.  Tlrgin, 
Iilbbey  and  £niei7>  •/•/■.  conouned. 


Isaac  H.  JAHES 
Thomas  P.  WOOD. 


B>   ZJberatltiB  Kn  >iiliniU  captured  dor- 


Inf  cloBA  tlBi«  Id  Tiolatlon  of  iCatiita  Inten 
feres  with  no  letial  r1«ht  or  title  of  the  penoa  II. 
lecrally  boldiiut  It  oapClve,  and  giTm  talm  no  right 
of  action. 
8.  Followinf  »  vooae  In  a  forest  ontfl  It  tm- 
Oomes  inow-baumt  and  then  capturing  It  duiios 
close  time  Is  a  Tiolatlon  of  Eter.  Stat.,  Chap.  SO,  I B, 
prohlbltlDBhunUns.UIUiiKOcdestTorlugainoosa 
during  tbat  time. 

CDeoember  11,  ISBtJ 

EXCEPTIONB  by  defendant  to  ■  Jndinnent 
of  tbe  Supreme  Judicial  Court  for  Frank- 
lin County  Id  favor  of  plainliff  Id  an  action 
brouji^bt  to  recover  damages  for  an  alleged  tres- 
pans  by  defendant  lo  eDtering  upon  plaintiff's 
preinigea  and  liberating  a  mooso  and  deer  there 
ConSned.     SualaiTud, 

The  case  suffideotly  appears  In  tbe  opinion. 

Mr.  Prlnca  A.  Sawyer  for  deCeodaal. 

Matri.  Stabba  *  Fog  and  J.  J,  ParUa. 
for  plaintiff: 

The  plaintiff  bad  lawful  pnesepgion  of  moosa 
and  deer,  not  having  killed  or  destroyed  them 
in  vinlalioQ  of  law. 

Maine  Rev.' Stat.  chap.  SO.'g  IB. 

Wlielher  plaintiff's  posses-^ioo  was  lawful  or 
not,  it  was  sufficient  to  enable  him  to  maintain 
an  sctioa  of  trexpass  against  a  mere  wrong-doer. 

Oraiff-y.  Oilbreth,  47  Me.  416;  Brmea  v.  Wart, 
25  Me.  411, 


Wora.— TVoprfv  In  animate  rene  naturm. 

Occupancy  orenlrnitls/fni!  nafnnE  Is  actual  oor- 
poral  po»<e«sloii  of  tbem.    4  PuSen.  chop.  S,  H  E.  10. 

Wild  snlmuls  when  captured  and  uniler  the  con- 
trol of  tbe  capturer  ars  his  properCf.  Scats  t. 
House,  as  N.  C  SIS. 

Pursuit  alone  vesta  no  property  or  rlitfat  In  tl>e 
huntsman,  eves  when  acoompaoled  with  wound- 
Inn.  K  Justin.  Inst,  title  1.  1 18;  )  fleta,  chap,  t,  P> 
\W,  t  Bractnn,  cb>p.  L  p.  B. 

Pursuit  alnne  slves  no  right  of  property  In  anl- 
mala /era  nalura.  Oocupanoy  In  wild  animals  oan 
be  acquired  anly  by  pogKeasion:  but  such  pooemlon 
does  not  signify  msnuoapOon,  though  It  must  be  of 
such  B  kind,  as  by  nets,  enares  or  other  meaniu  as  to 
■o  drcuinvent  the  orenture  that  he  oannOtMcape. 
Fleraon  v.  Feat,  S  Cal,  177. 

Though  property  In  Suofa  animals  may  be  ao- 
<iulr<id  by  ooouTNtnay.  or  by  woundlni;  so  as  to 
brfog  It  within  tbe  power  or  control  of  the  pursuer. 


heaoquiresni  ... 

continue  the  obaaa.   Buster  v.  Ne*klrk,  to  Joboa 

Tft. 

When  wild  anlmala  have  been  killed  and  lalrar 
bas  been  bestowed  upon  their  carcasseSilbe  product 
of  that  labor  Is  property  subject  to  laroeoy.  Nor. 
ton  T.  Lndd,  S  N.  H.  93B. 

Bees  ere  animali  rtrxs  notuna,  but  when  blved 
and  reolalmed  a  quHllfled  property  may  be  ac- 
quired In  theoi.    Olllet  v,  Hason,  T  Johns.  lH. 

Wild  bees  In  a  bee  ti«e  beloni;  to  the  owner  of 
the  soil  where  the  tree  stands.  Ferguson  t,  Hlller, 
ICow.ZIS. 

Though  a  person  obtains  a  lloenas  from  the  own- 
er to  take  them  this  doea  not  confer  ownership  up- 
on him  until  he  has  taken  aotual  poasesslon  of  the 
bees,  and  another  peraon  under  suoh  a  llcenra,  firel 
obtalnlncc  poEsetBloo,  scqulrca  tbe  title.  Olllet  T. 
Ilasou  and  Ferguson  r.  Miller,  supm ;  Idol  T.  Jonea, 
f  Dev.  I,.  IS. 

A  quaimed  property  maybe  obtaloed  In  tbem  by 
rec-laiming  them  and  making  tbem  <anM  by  art,  or 
otherwise,  or  by  oonflnlng  them  so  tnak  they  can- 
not eaoapa.   lBLCom.ai;k 
«  L,  a  A. 

See  also  S5  L.  R.  A.  STB. 


a  person  Onds  a  tree  containing  a  hive  of  beet 
be  land  of  another,  and  marks  the  tiee.  he  does 
tberoby  reclaim  the  beea,  and  vest  a  right  of 
In  himself,  and  he  cannot  maintain  an 
action  forcarrying  away  the  beeeandhooey.   Oll- 
let V.  MnsoD,  npra. 

Bees  when  hired  are  the  pmperty  of  tbe  one  who 
has  reclaimed  tbem.  althougb  tbey  temporarily  es- 
cape. Qoff  V.  BJIta,  IS  Wend.  SfiO;  Wallla  v.  Ueue, 
IBInn.tU. 

Qecae  when  lamed  an  the  property  of  the  one 
who  tames  them.    Amory  v.  Flyn,  10  Johns.  100. 

no  a  buffalo  calf  when  domesllcaied  Is  property 
iTTlery  v.  Jonea.  81  IlL  KB);  uid  so  of  pea  fowls  and 
turkeys  {Corn.  v.  Beamao.  8  Gray.  487);  and  so  of  a 
oacary.    Msoolng  v.  Mttcbecson,  BB  Qa.  4*7. 

But  fish,  unless  toclalmed,  are  not  property. 
State  V.  Krider,  TS  N.  C.  till. 

Oysters  planted  In  a  bed  and  separataly  marked 
are  property.  State  v.  Taylor,  ff  H.  J.  L.  U7:  Deck- 
er  V.  Fisher,  *  Barb.  tSS:  Lowndes  v.  DIckeraoo,  M 
Barb.  SM;  Fleet  v.  Hegeman,  11  Wand.  «1  See 
Brlnckerhotr  v.  Starklns,  U  Baib.  SO. 

If  a  wbale  Is  killed,  anchored  and  left  with  marta 
of  appropriation  It  Is  by  law  and  custom  the  prop- 
erty of  the  captors,  eren  If  It  should  drift  to  anolher 
place.  Swift  r.OIIfordiELow.llO;  TatMrv.  Jenny, 
1  Sprague.  816. 

A  sable  caught  In  a  bap  la  not  property  subjeot 
lo  laroeny.  Norton  t.  I^dd,  S  N.  EL  SCO.  See  I 
Bishop,  Cr.  L.  I  m. 

Any  bird  after  It  Is  tamed  M  property  and  the 
subject  of  Urceny.  Haywood  v,  State,  41  Ark.  4TV; 
Manning  r.  JUtflheiaon,  supra. 

Whoever  undertakes  to  keep  an  animal  ftra  nat- 
uria  In  places  of  publlo  reaort  Is  liable  for  the  In- 
juries Inflicted  by  It  on  a  party  wbo  is  not  guilty  of 
negligence.  But  It  the  animal  la  Of  a  tame  nature, 
(here  must  be  proof  of  nodoe  to  the  owner  of  Ils 
vldous  habitt.  Id  order  to  make  him  liable.  Ooo- 
grea  *  B.  BprlDg  do,  r.  Bdgar,  W  U.  &  te  (»  L. 
ed.4ni. 

Plalntur  having  been  attacked  and  Injmwd  lo  a 
park  by  a  male  deer  belonging  tt    ' 
at  the  nark,  tt 


Jucu  T.  Wood. 


Hukell,  J.,' itHnenA  ibe  oploioii  of  tbe 


lime.     The  nefendanl  jiisiifles&s game  warden. 

1.  Tb€  dereodant  cHOnot  be  coDsidered  aa 
having  seized  (be  game  un<ler  anj  provision  of 
Btatule,  inaamuch  as  he  held  no  precept  eilber 
to  arrest  the  plalntifT,  or  to  eeixo  Ibe  game, 
Dor  does  be  pretend  Ibat  he  ever  bad  any  in- 
tentlOD  ot  procuriDK  ooe.  His  testimony  Ibat 
he  acted  bj  the  ciinsentof  the  platoliS  was  not 
believed  bj  the  Jurv;  and,  aa  tb«  evidence  is 
ConfiictinE  npon  that  polot,  tbe  court  raonot 
■ay  that  the  nndlng  of  the  Jury  was  wronf;. 

2.  No  proper!  V  exists  Id  wild  animals  so  long 
as  they  remain  in  a  state  of  nature,  but  nbea 
killed  or  reclaimed  tbcy  become  properly,— 
abw>!utetv  nben  hilled,  and  qualifiedly  when 
reclnimpd:  for,  when  restored  to  tbeir  natural, 
wild  and  ferocious  Blal«,  tbe  dominino  of  man 
over  them  fs  at  an  end,  and  alt  propertv  In  thpm 
la  eitinjniisbpd.  Caie  of  Sitant,  7  Coke,  16; 
Finch,  Com.  Law,  178;  Kent,  Com.  pi.  H.  lecU 
86,  S  S;  Utada  t.  Nipet.  11  H,  L.  Cas.  621. 

Sioce  they  are  the  stibjeclaof  property,  tbeir 
pOMeasion  niwt  be  prima  facie  title,  as  with  all , 


olber  chattel!,  and  lufflcient  to  support  an  to- 
tion  conceroing  tbein  against  any  wrongdoer. 
Vnu»i  Slate  Co.  v.  Tilton.  6B  Mb.  244;  Adam* 
MeQlinch]/.  88  Me.  474;  Craig  t.  Qilhrtili,  4/ 
Me.  410;  Brown  v.  Wart,  86  Me.  411;  BuTka  v. 
BoTogt,  18  Allen,  409;  Magea  v.  l^cott.  B  Cush. 
148;  Armory  v.  Delamirit,  1  Strange,  505. 

The  burden  is  llierefore  upon  the  defendant 
to  Justify  his  act  if  he  would  defeat  the  action. 
Srxlidan  v.  Kilgore,  77  Me.  1S5. 

He  bos  not  JnsilBed  tbe  taking  of  the  deer, 
for  ihe  plaintiff's  powasioD  of  it  la  sufBcienI 
evidence  of  title  uolil  Impeacbetl.  Moreover, 
tbe  evidence  shows  thai  tbe  plaintiff  purchased 
the  deer,  and  fells  to  show  that  il  had  been  cap- 
tured In  violation  of  law.  He  therefore  is  en- 
titled to  recover  the  value  of  the  deer.  Tbe 
instructions  of  the  presidios  Juitice  relating  to 
tbe  deer  were  correct,  and  the  evidence  snsiaiol 
the  verdict  for  lis  value. 

8.  One  cannot  jusilfv  the  taking  of  a  ciMttel 
to  wbtcb  be  has  uo  title  by  showing  that  the 
person  from  whom  he  look  it  is  not  the  owner, 
Fulct  V.  Rmall.  E5  Me.  403. 

But,  ir  the  subject  of  the  asportation  bad  not 
become  property  at  all.  then  the  loaa  of  II  oo- 
eaaloned  no  damage.  A  poacher  who  bas  killed 
game,  and  thereby  made  i I  absolu I ely  property, 
takes  DO  title  to  It  as  agalaat  tbe  owner  of  the 


rerdtctof  the  Jurf  eatat)llsb<ng  tfaeir  knowledge  of 
the  anlmcirR  vldoua  propensitiea.    Ibid. 

IHsherlea;  powerot  Btate  LeirlBlal:ure  to  regulate. 
6ee  nets  to  I^vtoo  v.  Bteele  (N.  T.i  T  L.  H.  A.  13L 
Dwttlon*  OR  tht  Oamt  Lain*  oS  0\»  uortous  S/Aa. 

TtaeTTIInnls  Oame  I«ws  malM  tlie  pomaidon  oi 
tale  of  quail  unlawful  during  a  rertaln  perlwl  ot 
time,  although  such  qniill  wn«  Uken  or  klllud  be- 
jond  thastiiM  Umila:  and  anoh  Aot  taooiuUtutlonal. 
Macner  v.  Pwiple,  VI  111.  8»X 

Jfofnfc  . 

OonirlRlTit  for  p<inalt7,  for  uaa  of  fltate.  for  klD- 
Inir  Rnme  out  of  kmod  need  not  allege  to  whuni 
.    Blate  T.  Thrasher,  8  Nuw  Buji.  Bep. 


(la^nu 


.17. 


VaancAuMHs. 

Under  the  MssrachuaefCa  Statute  a  penon  Is  not 

punlabable  for  havloii  In  bis  poasesalnii  offarlnB-  for 

^aa  game  bird  IhoIuIIt  taken  or  killed  In  another 

Sute.    Com.  v.  HaU,  US  Hua.  410. 

JfleMoan. 
IWie  onlr  pnnlahinent  for  violation  of  Row.  Btat., 
( BCe.  for  the  proiecMon  of  game,  la  UO;  and  no 
puntebineDt  cau  tie  Inflicted  under  I  ffica,  RoMsnn 
V,  Judae  of  Reoorder^  Court  of  Detroit,  U  West. 
Rep.  ISO,  ee  Hleh.  KB. 


A  statntvprohthtttng  the  killing  orbavtusfn  pos- 
sesion certain  game  within  oertaln  periods  of  time 
li  oonatltutlonal;  It  neither  deprives  one  of  bla 
propert;,  nor  is  It  In  restraint  of  tnda  Etate  v. 
Jndf.THofApp.lHl. 


eoate  for  violation  of  the  Qame  Laws,  although  tbe 
cboeeu  freeholdeia  of  bU  oounty  may  not  have  de- 
termined to  employ  Um  to  do  ao.   Btaie  T.  Feleia. 
Bl  K.  J.  1.  21t 
8  L.  B.  A.  1 


Vno  Fork. 

The  New  York  laws  prohibit  having  In  pi 
mme  lilrds  after  the  fliat  of  Uarcb,  slthougn  Kujea 
at  a  time  when,  by  tbe  Aot,  tbe  killing  la  not  pro- 
hibited, or  broug'ht  from  another  Bute.  Phelpa  r. 
BaoeT.  W  N.  T.  10. 

Buob  laws  are  oonstltutlonaL    IMd. 

Tbe  New  York  Laws  of  18tB  authorise  the  Osb  and 
game  protectors  to  sue  for  penaltire  In  tbe  same 
clrcumrtanors  ar  aotlons  tborefor  "migbt  now  or 
may  hereafter  t>e  brought  b.T  any  Individual^' under 
eilatlng  Btatutes.  It  waa  held  that  a  Judgment  la 
an  action  brought  br  an  Indlridual  was  a  bar  to  an 
action  brought  by  the  tlsb  and  game  protetnata. 
People  V.  Robblna,  SI  Hue,  13T. 

Mandamus  Uea  to  oomiiel  tbe  dlstrtct  attomey  to 
sign  the  certlfioate  required  by  the  Gams  Lavrs  to 
enable  the  game  pioleclor  to  obtain  from  tha 
ciunty  trensurer  the  sum  due  bim  for  the  penalUea 
r-yiovered.  but  not  wbore  criminal  prooeedlngt 
only  were  Instituted.    Sj;  parfg  Roberts,  tO  Hun,  aai 

Under   the  provisions  contained  In   Idws  1883^ 

poeed  for  a  violation  of  the  Oame  Laws  may,  upon 
the  request  of  a  game  protector,  be  brought  by  any 
dlsmct  attorney,  whore  the  offense  was  oummitted 
m  bla  county  or  In  an  adjoining  oounty.  People  v. 
MeDunald.  URun.  ECe. 

Under  N.  T.  Laws  ISiS.  ehap.  81T,  a  district  attor- 
ney cannot  sue  for  the  violation  ot  Game  Laws  oo> 
currlng  outside  of  bla  own  county.    People  v.  H^ 
Donald,  U  Gent.  Bep.  SI.  108  N.  Y.  tSB. 
Ohttk 

Under  the  Ohio  Crimes  Aot  It  Is  unlawful  to  Ull 
wild  ducka  on  the  landofanothsr  person,  nltboufh 
wltb  Id  the  channel  of  a  navigable  river,  when  the 
owner  tans  set  up  a  uocloe  "No  shooting  or  hunting 
allowed  on  theaa  premlsea."  Btat«  v.  Shannon.  St 
Ohio  St.  413. 

The  r!)(ht  reserved  to  tbe  Owner  of  premises  to 
use  and  employ  ferrets  to  oaCch  rabbits  thereon,  la 
personal  to  blmsplf  and  those  aoiing  for  him;  he 
ot  permit  their  use  to  aootber.  nor  would  hli 
iladon  relieve  tbe  latter  from  the  penalty  pr^ 
scribed  by  statute.   Bart  v.  BUle, »  Ohio  Bt.  ML 
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wM,  whoM  pTopertf  It  woold  have  been,  bad 
be  killed  It.    Btadet  v.  Biggt,  »upra. 

This  court  baa  aaid,  Id  Bubafance,  tbat  the 
law  proti'CtB  tbe  title  or  claim  of  no  one  that 
uiBesfrom  avInlatioD  of  law.  It  baa  held  tbat 
no  action  can  be  malntaiDed  upon  a  coDtract 
eieciiled  on  Sunday;  tbat  tbe  price  of  cbatteh 
■old  in  violation  of  law  cannot  be  recovered, 
and  Ibat  no  action  can  be  mainlamed  on  a  note 
given  lor  goods  bougbt  to  be  peddled  contrary 
to  law:  tbat  no  action  for  a  tort  arldse  from 
transncliona  done  by  the  plaintiff  in  violaiion 
of  tbe  Sunday  laws  can  be  maintained.  Tbe 
court  Bays;  "The  law  distinguishes  between 
rights  acquired  in  conformttr  wiCli  and  arising 
under  ila  provieions.  and  clBima  originating  in 
their  clear  and  palpable  violation:  tbat  It  will 
not  enforce  claims  made  in  cod  tra  vent  ton  of 
its  mandales,  nor  protect  property  held  against, 
and  being  used  for,  tbe  deliberate  purpose  of 
diaobeying  its  enactmenta.  A  different  course 
would  be  suicidal.  The  law  cannot  lend  Its 
aid  to  the  destruction  of  its  own  authority,  and 
to  tbe  disobedience  of  its  own  commanda." 
Lord  v.  dindbovme,  A2  Me.  429,  488. 

Damages  wc*  claimed   for  preventing  tbe 

Slainiifls  from  doing  an  illepn!  act  which,  if 
one,  would  have  been  criminally  punishable, 
and  tbe  courl  saja;  "II  is  difflcult  to  perceive 
how  (be  preven'ion  of  an  oflenae  corsLitules  a 
valid  cause  of  aciion  on  tbe  part  of  the  would- 
ie  offender,  who  la  interfered  with  in  tbe  com- 
mission of  bis  intended  offense.  It  is  ali1l  more 
difflcult  10  understand  how  any  damaires  can 
bave  been  suaiained  by  reason  of  sucJi  intpr 
ference."  Bangor,  0.  A  M.  R.  Co.  v.  Bmilh, 
4S  Me,  9. 

Buppose  a  hunter  has  bis  rifle  leveled  at  game 
In  close  time,  and  some  one  shoves  it  aside  so 
(hat  tbe  game  is  missed.  Shall  the  buntcr  have 
damages?  He  has  only  been  prevented  from 
continuing  a  criminal  act. 

Suppose  lobsttra  illegally  taken  ere  thrown 
overboard  alive.  Isbewbodoeait  a  tresposser? 
Shall  (be  faker  of  them  have  damsees  for  bis 
illegal  caichT  Or  suppose  one  lands  a  salmon 
In  violation  of  law,  and  a  bvstandeT,  while  it  is 
yet  alive,  Ibrons  tt  back  into  the  water.  Shall 
tbe  fi.ilierman  have  tbe  value  of  (he  salmon 
tbat  the  law  forbids  his  having  at  all? 

When  pame  is  killed,  it  alu^olulely  becomes 
properly,  but,  when  taken  alive,  only  condi- 
tionally so;  for,  when  released,  propeily  in  ii 
ia  )(one.  So  long,  then,  as  the  possession  of 
live  gsme  la  itleeal,  qualitled  property  in  it  Is 
illegal  also,  and  the  releasing  of  such  game  In- 
tel feres  wilh  no  legal  right  or  title  of  the  per- 
son lllegnll.v  bolding  il  captive. 

Tbe  plnintifT's  possession  of  the  mooee  was 
prima  facie  title,  but,  when  it  eppenrs  that  his 
possession  waa  eained  in  violation  of  law,  it 
cannot  be  that  the  same  law  will  say  tbat  bis : 
Illegal  act  gave  bim  a  legal  title;  and  if  he  had 
no  lechl  lille  to  the  moose  he  has  suffered  no 
damnges  fiom  its  being  set  looxe. 

Tbe  plainliff's illegal  actprevenled  the  mooae 
from  becoming  properly  at  all.  Not  so  wilh 
the  illrgsl  act  of  a  thief  who  may  have  stolen 
a  coal;  for  lie  coat  was  alteady  properly,  and 
bad  an  owner,  wbo  alone  could  lawfully  take 
il  from  Ibe  lliief.  The  public,  whose  servant 
the  defendant  waa,  stands  in  tbe  place  of  the 
owner  of  the  coak  Care  should  be  taken, 
8  Ii.  R.  A. 


therefore,  not  to  confound  tbe  doctrlnca  of  thl» 
case  wilh  tbe  well.settled  rule  of  law  that  pos- 
session of  property  is  a  good  title  against  eveij- 
body  but  the  true  owner. 

4  Rev.  SUL.  chap.  80,  g  9,  providea:  "  No 
person  shall  [durlngclosetlme]  in  any  manner 
hunt,  kill  or  destroy  any  mooae,  under  the 
same  penalty,"of  flOO.  Tbeplalnllff  followed 
tbe  moose  in  the  forest  antll  it  became  snow, 
bound,  and  then,  by  the  use  of  a  rope,  tied  ft 
to  a  tree,  and  Anally  bound  it  apoo  a  sled,  and 
bauled  it  some  fifteen  miles  to  bis  home,  wben 
be  conQned  it  until  it  was  released  by  defend- 
ant. Without  doubt,  this  conduct,  resulting 
in  capture,  was  In  violation  of  the  Statute. 
The  plaintiff  did  not  destroy  or  kill  tbe  animal, 
but  be  did  bunt  and  tbereby  capture  it. 

The  purpose  and  scope  of  the  Statuce  Is  to 
give  moose  absolute  immunily  from  tbe  vexa- 
tions of  men  during  a  portion  of  each  year 
deemed  b^  tbe  Legislature  necessary  for  tbeir 
preservation  and  protection,  and  to  prevent 
their  declmntitm  and  ejtinciion.  Tbe  defend' 
ant's  act,  therefore,  was  meritorious,  and  in  the 
aid  of  tbe  purpose  of  the  Statute:  and.  white 
bis  authority  gave  him  no  especial  proteclion, 
still  duly  as  an  officer  called  him  to  interfere 
and  prevent  a  continued  violation  of  the  ^tat- 

The  contention  Ihat  tbe  game  bad  been 
bonded  by  tbe  plaintiff  is  not  sustained.  No 
bond  signed  and  conditioned  as  provided  by 
sfatule  was  ever  given.  It  was  so  Irregular 
tbat  it  was  ahsolutely  void. 

Motion*  and  exceptiont  gtatained,  unleaa 
piainliff  remits  $100. 

Petcra,  Ch.  J.,  and  Walton,  Virgin, 
Emerr  and  Foster,  JJ.,  concurred. 


John  B.  HABE 
Stephen  McINTYBE. 


gBKed  In  blasllntc  before  an  eiploalon  k 
perflons'^  Or  teoms  shall  have  time  to  r«tlrv  to  a 
safe  dtstanoe,  do  not  appl;  to  the  workmen  In 
the  quarries. 
8.  Fellow  ■errmnta  ovre  to  e»eh  otti«r 
tbo  duty  to  exercise  onUnaiT  care  and  pru- 
dence In  the  proHecutlon  of  their  work,  and  for 
failure  to  do  so  are  liable  at  common  law  to  eaoh 
other  lor  reeultlng  personal  Injurr. 

(January  4,  ISSa] 

REPORT  from  the  Supreme  Judicial  Court 
for  Knox  County  for  tbe  opinion  of  tbe 
full  court  of  an  aclioo  brought  to  recover  dam- 
ages for  peraonal  injuries  resulting  from  de 
fendant's  alleged  nepli^ence  in  firing  a  blast  it 
a  granite  quarry  without  giving  notice  of  It 
Ifon$uit. 

Tbe  facts  fullysppear  in  tbe  opinion. 

3lr.  Joaeph  £.  Bloore  for  plaintiff. 

Mr.  Oluu-lefl  E.  Littlefi«ld  for  defendant. 

Virgin.  J.,  delivered  the  opinion  of  the 
An  aciion  by  one  vorkman  is  b  granll* 
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quarry  atniost  his  fellow  workman,  to  Tecover 
damafrca  for  a  personal  Injury  allegeii  to  Iia*e 
been  caused  hj  a  rock  Itaionn  from  a  blast  dia- 
cbarfred  bj  iliedefendani.  Tbe  case  comes  up 
OD  a.  report  of  tbe  evidence;  and,  if  the  action 
Is  malnlainahte,  it  ia  to  stand  for  trial  for  the 


The  nctioD  is  founded  on  Kev.  Btat.,  chap. 
17,  S5  23.  M,  the  malerial  proTisinnsof  wliich, 
Ineludine  tbe  words  in  braelcels  found  in  tbe 
original  Act  of  1 853,  chap.  267;  are  as  follows: 
(23).  "Peraoos  enim?ed  in  blftBtioe  lime  rock, 
or  other  rocks,  shall,  before  each  explosion, 
give  seasnoable  notice  thereof,  so  that  all  per- 
sons or  teams  [Chat  ma;  be]  approncliing  shall 
have  [a  reasonable^  time  to  retire  to  a  sale  dis- 
tance from  the  plnee  of  said  explosion.  (34). 
■Whoever  violatea  the  precedioK  aeclion  .  .  . 
is  liable  for  all  dsmatres  caused  bj  any  ezplo- 
BioD  [when  seasonsble  notice  thereof  was  not 
given];  and  if  tlie  persons  engnged  in  bisatine 
Tix-fcsare  unable  to  pay,  or  after  judjimeni  ann 
eicculion  avoid  payment  ...  by  the  poor 
debtor's  oath,  the  onnera  of  the  quarry,  in 
■whose  employment  they  were,  are  liable  for 
the  Mme." 

Is  this  aiaiulnry  remedy  Intended  to  apply  to 
workmen  in  qunrries! 

A  literal  consiruction  of  the  words  "all  per- 
sons" would  douhilesa  Include  them.  Still, 
when  real!  in  connection  with  the  other  cin uses 
of  the  Statute,  wedo  not  think  the  Legislature 
io  intendeit.  "Perenns  that  may  be  appioneh- 
ing"  seem  mther  intended  to  apply  to  those  only 
who  are  not  enpnged  in  and  about  tbe  quany, 
and  who,  therefore,  being  ignorant  of  their 
proximity  to  danger,  are  seen  coming  within 
the  danger  line,  instead  of  including  wilh  them 
euch  persons,  also,  aa  are  constantly  engaged 
ibere.  and  have  personal  knowledge nf  what  is 
inkinj;  place  there.  That  clause  apparently 
limits  the  remedy  to  such  outsiders  as  might 
unsuapeelinply  be  approacbirg  within  the  pos 
Bible  range  of  the  blast,  and  tlie  object  of  the 
"tiensnnnble  notice"  to  them  is  "so  that  they 
and  their  teams  mav  have  a  leasonable  lime  to 
retire  to  a  safe  disfance." 

Moreover,  if  the  real  Inlention  of  these  pro- 
TisioTis,  derived  from  their  laoirunge  alone,  left 
any  doulit  on  tl'in  question,  it  Is  entirely  re- 
moved by  tbe  further  consideration  that  the 
other  construction  would  make  it  in  derogation 
of  tfa6  oommon  )nw;  and,  to  warrant  such  a 
result,  the  intention  should  be  clearly  ex- 
pressed. Di/vll)/  V.  D'relly,  «  Me.  877;  Oarlt 
T.  Ban/joT  A  P,  C.  A  R.  Co.  48  Me.  269. 

By  the  uoivenially  acknowledired  rule  of 
common  taw,  when  an  employ^,  of  age  and  in- 
telligence, enters  another's  service,  he  is  pre- 
Bumed  lo  undersiand,  and  therFfore,  as  be- 
tween himself  and  his  employer,  and  in  the  ab- 
sence of  any  agreement  lo  the  contrary,  to 
assume,  all  tbe  ordinary  risks  incident  thereto, 
and  to  mensumbly  predicate  bis  wages  upon 
tbe  extent  of  Che  perils  he  la  to  encounter  and 
assume,  among  which  are  those  which  he 
knows  are  more  or  lets  likely  to  occur  through 
the  occoMotial  negligence  of  his  co-employe. 
And,  as  It  is  utterly  impracticable  for  the  em- 
plover  lo  al'solulely  prevent  such  negligence, 
and  tbe  best  thing  be  can  do  In  that  direclion 
Is  to  employ  such  prudent  workmen  as  are  least 
likely  to  act  negligeatly,  therefore,  if  be  basi 
8  I,.  R.  A. 


usedpropercareiarespectoftlieir  selection,  the 

employer  is  not  responsible  to  any  one  of  them 
for  an  injury  resulting  from  the  negligence  of 
any  other.  But,  if  the  Statute  in  question  is 
intended  to  include  workmen  in  quarries,  then 
this  long-established,  aalutery  rule  of  tbe  com- 
mon law  ta  thereby  reversed;  for  the  Statute 
expressly  makea  the  employers  liable  for  an  in- 
jury occasioned  by  tbe  negligence  of  a  fellow 
servant,  if  the  one  who  causes  it  Is  unable  to 
pay.  or  avoids.  If  such  a  radical  change  of  the 
law  governing  the  duties  and  liabilities  of  em- 
ployers to  their  employSa  liad  been  in  the  mind 
of  the  Legislature,  we  think  the  law-makera 
would  have  clearly  and  directly  expressed  such 
Intention,  and,  even,  not  limited  it  to  workmen 
In  t^uarries,  hut  extended  it  to  ntber  kinds  of 
buBincKs  involving  more  or  leiM  danger,  and  in 
which  larce  numftrs  of  employes  are  engaged. 
This  vtuw  finds  apposite  illustration  in  a  de- 
cision of  this  court  construing  a  statute  defin- 
ing the  liability  of  railroad  companies.  Chap- 
ter 81,  Rev.  StHt.  1841,  after  providing  for  the 
erection  of  sign  boards  and  gales,  and  station- 
ing agents  at  crossings,  and  fixing  penalties  for 

lows:  "Every  railniod  corporation  shall  be  li- 
able for  all  damages  eusiaioed  by  any  person 
In  consequence  of  any  Depicctof  (he  provisions 
of  the  foregoing  section,  or  of  any  other  neg- 
lect of  any  of  tlieir  agents,  or  by  any  misman- 
ae^ment  of  their  engine<i,  in  an  action  on  the 
case  by  the  person  suhlaining  such  damages." 
Bev.  Stat.  IMl,  cbsp.  Bl,  ^  21. 

In  an  action  by  an  emp!oy§  against  a  rail- 
road company  to  recover  damaj;es  for  an  injury 
caused  by  another  emplovS,  the  court,  in  de- 
ciding that  tbe  Statute  did  not  apply,  says: 
"Nolwilhstanding  its  literal  construction  [of 
(he  Statute]  might  entitle  ,  .  .  any  servant  to 
recover  for  injuiies  occasioned  by  the  fault  of 
a  fellow  servant,  still  such  a  construction  is 
wholly  Inadmissible.  Statutes,  unless  plainly 
to  be  otherwise  construed,  should  receive  a 
construction  not  in  derogation  of  tbe  common 
law."  And,  after  expressing  the  opinion  that 
tbe  Statute  was  not  ititeiided  to  change  the  nat- 
ure of  contracts  between  such  corporations 
and  their  servants,  the  court  continues:  "If 
such  had  been  tbe  intention,  we  thinkit  would 
have  been  more  plainly  or  directly  expressed. 
The  words  'sny  person'  .  .  .  must  be  limited 
in  Ibeir  application  to  such  persons  as  were  not 
Che  setvints  of  the  corporation,  .  .  .  leaving 
such  servants,  who  are  presumed  to  have  ar- 
ranged their  compensation  with  their  eyes  open, 
and  to  have  assumed  the  relation  with  all  its 
ordinary  dangers  and  risks,  without  any  reme- 
dy against  the  corporations  for  such  injuries  aa 
may  be  incident  to  tbe  service  they  have  en- 
gaged lo  peiform."  CarU  t.  BaTigor  <t  P.  O. 
i£  R.  Oo.  wipra. 

Can  the  action  tie  maintained  at  commoD 

Borne  of  the  elementary  writers  seem  inclined 
to  the  opinion  that  one  servant  In  not  liable  to 
a  tellow  servant  fcr  negligence.  Wharton, 
Neg.  §34-');  Wood. Mast,  and  Serv.  g335. 

'To  maintain  bis  action,  tbe  plaintiff  must 
prove  some  contract  or  obligation  from  which. 
in  legal  contemplation,  arises  a  duty,  the 
breach  whereof  is  alleged  against  the  defend- 
ant, or  facta  estaUishing  such  a  relatloa  b»- 
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twecD  himselF  and  the  defendunt  that  sach  a, ' 
dutj  will  ihence  result,  together  with  t  breach 
tbereol.     Broom,  Com.  Law,  670. 

There  U  no  subKiating  contract  bFlweec  Fel- 
low servanlB,  and  neither  recctresanj  compen- 
■BtioD  from  the  other.  Neither  is  a  party  to, 
or  has  Boy  tnterest  or  privity  Id,  Ibe  other's 
contract  with  tbeir  commoQ  master.  Their 
■eparale.  Independent  coDlracta  with  him  are 
only  material  as  Ehowing  that  they  are,  indi- 
vidually, rightfully  on  the  premises,  and  en- 
Sged  Id  the  perlormance  of  Ibeir  service 
^re.  The  action  cannot,  therefore,  be 
founded  od  any  contract,  but,  if  at  all,  on  the 
defendant's  tuIafeasaDce,  which,  even  if  it 
could  be  deemed  a  breach  of  bis  contract  with 
his  master,  would  not  for  that  reason  eiempt 
him  from  lisbijity  to  others  injured  thereby. 
provided  such  misfeasance  was  a  violation  of 
a  duty  aprin^Dg  from  the  relation  between 
Ihem.  And  we  are  of  opinion  that  where  two 
or  more  ptirsons  are  engnged  in  the  same  gen- 
'  eral  business  of  a  common  employer,  in  which 
their  mutual  safety  depends  BomcwhaC  upon 
the  care  ejerdsed  by  them,  respectively,  each 
owes  to  the  oiber  a  duly,  resulting  from  their 
relation  of  fellow  servants,  to  exercise  such 
care  in  the  prosecution  of  Ibeir  work  as  men 
of  ordinary  prudence  usually  use  in  lite  circum-. 
stances,  and  he  who  fails  la  that  respect  Is  re- 
sponsible for  a  resulting  personal  Injun  to  bis 
fellow  servant  Such  a  lisbllity  would  neces- 
sarily have  a  salutary  Influentx  In  Inducing 
cere  on  ihelrparL 

The  great  weight  of  authority  lies  in  this 
direction.  Thus,  where  the  plaintiff  sued  a 
railroad  company  to  recover  damages  for  the 
death  of  her  husband,  one  of  Its  employes, 
killed  tiy  the  negligence  ot  one  of  the  oefend- 
ant's  engine  drivers,  Baroni  Pollock  and  Hiid- 
dleslon,  while  they  exempted  the  company 
because  the  death  was  caused  by  a  ti^llow  serv- 
ant, said:  "It  is  clear  that  an  action  would 
well  lie  afninst  the  driver  of  the  eojclne,  by 
whose  negligent  set  the  death  was  occasioned. 
Binainmn  v.  North  Eattern  B.  Cb.  L.  R.  8 
Bxcb.  Div.  841.  843. 

A  like  dictum  wai  made  by  Baron  Alderson 
In  mfffjfti-7.  Fot.  11  Eich.  882,  BBS,  and  by 
Baron  Brarawell  in  Degg  v.  Midland  R.  Co.  1 
Hurlst.  &  N.  773, 780.  And  It  has  been  direc^ 
ly  adjudicated  in  Wright  v.  Rarbvrgli,  2  Ct. 
Seas.  Uas.  3d  Scries  (Miicpherson,  L.  ft  B.)  748; 
Ilindt  V.  Harbou,  38  Inri.  131;  HindM  v.  Oetr- 
acJrsr,  m  Ind.  547;  Oriffll/is  v.  Wolfram.  22 
Uinn.  185,  snd  In  OAornrv.  Morgan,  VAO  Mass. 
102,  which  last  case  expressly  overrules  Abro 
V.  Jaguiih,  4  Gray,  99. 

The  conirarv  doctrine  "is  not  only  destitute 
of  senile,"  says'tbe  eminent  author  of  "  Thomp- 
son on  Nef^lictence."  "  but  it  involves  the  mon- 
Blrous  conclusion  that  one  servant  owes  no  duty 
ot  exercising  care  to  avoid  injuring  bis  fellow 
aervauis."  2  Tbomp.  Neg.  1082.  See  also 
Addison,  Torts,  g  245;  Shearm.  ft  Redf.  Sea. 
SH4, 

FarU.  In  September,  1882,  the  defendant, 
■  qiiarrvman  of  twelve  years'  experience,  was 
engaRcd  to  opening  a  new  place  in  the  quarry, 
by  blasting  off  the  outside  layer  of  soft  stone 
BO  as  to  uncover  those  St  for  use  which  lay 
beneath,  in  sheets  about  two  feet  thick.  He 
■unk  bis  fltst  hole  flf  teen  inches  deep  in  the  front 
SL.B.A. 


edge  of  the  top  layer,  and  charged  it  with  "a 
little  more  than  half  a  pound  of  powder." 
Next  north  was  a  table  rock  sii  or  seven  feet 
high.  South,  southeast  and  southwest  of  this 
place  of  blasting  were  two  tiers  of  long,  nar- 


where  quarried  rocks  were  shaped  and 
dressed.  These  sheds  bad  narrow  doors  in 
each  end  for  ingress  and  egress,  with  two  seU 
of  doors  on  the^  north  and  south  sides, — the 
lower  ones  two  and  one  hall  feet  wide,  and  so 
constructed  as  to  be  taken  out,  and  the  upper 
ones  three  and  one  half  feet  wide,  hung  at 
their  upper  edges  by  hinges,  and  were  opened 
by  being  swung  upward. 

The  plaintiff  waa  a  quarrpnan  and  stone- 
cutter. He  bad  cut  stone  tnere  in  Hay  and 
June,  and,  after  working  July  and  August  la 
the  crew  of  one  who  then  had  cliarge  of  bleat- 
ing, be  returned  to  cutting  again  in  Beplem- 
ber,  when  be  was  engaged  in  the  extreme  west 
end  of  shed  No.  8,  365Teel  south  of  the  place 
of  blRsting.  The  north  side  doors,  towards 
tbe  blnet,  were  closed  to  keep  out  the  north 
wind,  while  tbe  upper  south  door  was  open, 
and  the  lower  one  closed.  When  tbe  blast  ex- 
ploded, a  piece  of  rock  weighing  about  ten 
pounds  came  through  the  north  wall  of  tb« 
shed,  above  (he  closed  upper  door,  and  hit  the 
plaintiff's  back,  while  In  a  stooping  altitude, 
and  thence  out  of  the  aouth  open  door  to  tn 
Iron  rail,  where  It  broke. 

Tbe  injury  caused  by  this  rock  Is  tbe  foun- 
dation of  tbe  action,  and  tbe  particular  com- 
plaint is  that  no  notice  was  given  to  tbe  plain- 
tiff  previous  to  the  firing  of  the  biast. 

A  careful  eTaminniion  of  Ibe  mssa  of  eri- 
decce  reported  »atiifles  us  that  the  general 
notice  usually  given  when  a  small  blast  la  to 
take  place  was  seasonably  given,  to  wit,  aery 
of  "  Firel"  three  times  made,  with  short  Inter- 
vals of  time  between  them,  before  applying 
tbe  Qre,  and  that  tbe  explosion  did  not  take 
place  for  several  minutes  thereafter.  It  also 
appears  that  when  heavy  blasts,  whicb  seldom 
occur,  with  twenty-five  to  fifty  pounds  of  pow- 
der, are  made,  the  custom  is  to  send  word  to 
the  several  sheds.  Frequently,  when  light 
blaslg  are  fired,  many  workmen,  on  bearing  the 


asortof  careiess  feeliiigof  security  on  tlielrpart. 

Tbe  plaintiff  and  some  others  In  the  same 
shed  testify  that  they  heard  no  alarm,— ac- 
counted for,  perhaps,  by  reason  of  the  din  of 
their  hammers,  and  the  fact  that  the  doors  od 
the  side  next  to  tbe  blast  were  cloxed.  Still 
others  in  tbe  same di>ection,  and  mucb  further 
away,  distinctly  heard  it. 

But  we  think  the  plaintiff  mistook  his  form 
of  remedy,  snd  (bat  the  real  fault  of  the  de- 
fendant WBS  not  in  falling  to  give  sufliclent 
notice,  but  In  not  sufflciently  covering  the 
blast.  It  Is  absurd  to  say  that  rocks  from  a 
blasl  properly  covered  will  fly  as  did  tboea 
which  rained  down  upon  shed  8,  one  of  which 
went  through  its  board  wall.  Tbe  gross  earo- 
k-asness  of  such  omission  appears  upon  Its  face. 
— rei  ipta  Icguitur.  But  there  is  no  sucb  claim 
in  the  declaration,  and  evidence  thereof  was 
therefore  excluded.  Neither  la  there  any  allft- 
gation,  In  terms,  of  negligence  on  th«  part  of 
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Ui«  defetidaDt,  or  due  care  on  the  part  of  the  ]  P«tera.  Oh.  J.,  and  WMltou. 
plslDtlfl.  We  are  of  opititon,  tberefore,  that ',  Foater  and  Ha«k*U,  JJ.,  concur, 
tbla  acllon  (a  not  maintainabla.  I 
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(....M.  T.....) 

The  eomatmeUoii  and  opera,11oB  of  a, 
■iii*b,ce  r&llromd  along  and  upon  a  dtr 
rtreet,  ■iibalantlally  upon  tbe  same  grade  there- 
with,  utider  authorltr  from  the  Letrlslature  aod 
by  permlailoD  of  the  city.  Is  not  a  takliig  of  aey 
property  of  an  abuttlo*  land  owner,  who  has  no 
title  to  any  portion  of  the  street  whloh  will  entl- 

.  Ue  him  to  oompenBatlon  either  for  Ipterferenoe 
With  any  of  hW  eaaementB  In  the  street  or  for 
OMiaequentlal  damagea  lo  bis  adjoining  propertr 
nrminiiillr  resultlDit  from  a  reasonable  operation 
of  the  road,  vbere  the  use  of  the  street  is  not  ei- 
oloilve  In  lla  natureand  tbe  pasBoge  through  and 
across  it. la  left  free  and  uaobetructad  for  the 
pabUo. 

(June.  IsgO;) 

APPEAL  by  defeodaot  from  a  judgment  of 
tbe  General  Term  of  tbe  Supreme  Court, 
Fonrth  Department,  afflrming  a  judftment  of 
tbe  ODondaga  Special  Term  m  favor  ol  plain- 
tiff in  an  actioo  brought  to  enjoin  defeudiint 
from  operating  Ita  road  in  front  of  plaiotiff'a 

Cptrrlj  until  it  should  make  compensation  to 
I  for  the  damages  thereby  occaaioned.    Jte- 


Tbe  case  eufflcieDtlv  appears  to  tbe  opinion. 

Mr.  WlUiam  B.  HornblowBr,  with  Mr. 
Edmnnd  B.  Wynn,  for  appellutt: 

A  Steam  aurface  railroad  may  be  built  and 
operated  In  the  street  of  a  city  nltbout  any 
compennatton  to  tbe  owner  of  abuding  prop- 
erty for  injury  to  bis  property  or  Ut  easemenls, 
provided  the  abuitins;  nwuer  lias  no  Utle  totbe 
lee  under  the  bed  of  the  street,  and  provided 
tbe  railroad  la  built  without  cau^ilng  any  tin- 
neceasary  obstrucllon  to  the  use  of  tbe  street  as 
a  public  street,  and  proTlded  the  railroad  la 
operated  in  a  reaaonably  prudent  and  careful 

Draiai  v.  Bvdnon  Riter  B.  Oo.  7  Barb.  608; 
Gretnt  v.  JVn*  Ti/rii  Cent,  db  H.  R.  H.  Co.  «S 
How.  Pr.  154;  Corey  v.  mtfalo,  CAN.  Y.  B. 
Go.  i»  Barb.  462;  Hamiltoa  t.  Nen  York  A  H. 
R.  Co.  e  Paige,  171.  4  N.  Y.  Cb.  L.  ed.  «B3; 
PUaa  T.  Ling  Ii/and  R.  Co.  10  Barb.  30; 
Chapman  \.  AOiany  A  8.  R.  Co.  Id.  SM; 
JdamiY.  Saratoaa  dt  W.  R.Oo.  11  Barb.  4U,re- 
versed  in  10  N.  T.  828,  but  not  on  these  pointi; 
BmU  V.  Long  Iiland  R.  Co.  IS  Barb.  046;  Peo- 
pU  V.  Kerr.  27  H.  Y.  188;  EeUingtr  v.  hortft- 
Bteoad  St.  A  O.  St.  F.  R.  Co. SON.  Y.  206; 
Waifiington  Cemetery  r.  Protpeet  Park  A  C.  L 
R.  Co.  08  N.  Y.  BBl. 

The  overnhelming  welKht  of  aulbortty  In 
other  States  is  against  the  right  of  an  abutlinf 
owner  on  a  city  street  to  compeesation  for  the 


It  la  wltbln  tbe  power  of  a  el^  to  krant  a  rall- 
load  company  tbe  rUtht  to  oonatniot  and  operate 
lb  road  over  Ita  stiecla.  Atohlson  *  N.  B.  Oo.  r. 
Kanley.  tt  Kan.  Sn. 

inie  litcht  of  a  street  railroad  company  to  oon- 
•truct  and  operate  Ita  line  Is  a  fmnahlsa  emanatlox 
from  the  sovereign  power.  See  notes  to  Arbenz  v. 
Wheelios  ft  H.  EL  Co.  (W.  Ta.l  S  H  R.  A.  S71i  Peo- 
ple V.  O'Brien  (N.  T.J  S  L.  H.  A.  XSG;  People  v.  New- 
ton iM.  ¥.1  S  L.  E.  A  1T4. 

The  city  may  nuthorliea  railroad  oompany  to 
lay  a  track  at  arade  and  use  It  for  the  paxsage  of 
tta  can  in  aomman  with  other  oonveyancee,  al- 
though the  oontlguous  properly  may  b8  depreci- 
ated and  egr«i  be  dlffloult.  If  the  owners  are  not 
eiQluded  entirely.  For  «ucb  locideotal  lojury 
there  Is  do  retirees,  either  public  or  private,  uulees 
Incase  of  unrexsooable  delay  In  passing  ao  as  to 
Incumber  the  street  Dwenger  v.  Cblcago  A  O.  T. 
B.  Co.  IH  Ind.  UTi  Tate  v.  Ohio  *  H.  B.  Co.  T  Ind. 

This  court  oaonot  restram  the  oonstruotlon  of  a 
railway  for  the  benefit  of  the  realdenta  along 
itraeta  and  squares;  If  suoh  residents  arc  damaged 
by  the  oonstrucUon  they  will  be  heard  by  the 
courts  upon  a  proper  case  made.  BavaiiDah  k  T. 
a.  Co.  V.  Savannah.  <&  Ga.  008. 

Bo  held  in  a  case  brought  by  the  city  authorities 
toreoover  pecuniary  compensation  for  the  addi- 
tional servitude  placed  upon  streets  and  SQuares  by 
Uw  I^glalatura,  where  the  oorporation  had  tbe 
8L.a  A. 


rlfbt  to  run  a  Hnet  lailvay.  Bee  1  Am.  L.  R^.  H, 
B.1M. 

To  allow  a  street  In  a  tMj  or  vlUase  to  be  used 
for  a  railroad  tracli,  either  uiran  Its  natural  sur- 
taoe,  or  by  tunndlng.  Is  not  a  mlsapproprtatloo  of 
it.  provided  that  such  use  does  not  Interfere  wllh 
its  free  and  unobstructed  use  by  Che  putilio,  as  > 
hljrhway.  Adams  v.  Saratoga  A  W.  B-  Co.  11  Barb. 
UO;  WUllama  i.  New  York  C.  B.  Oo.  IS  Barb.  SMi 
Hudson  ti  D.  Canal  Co,  v.  Kew  York  *  B.  B.  Co. 
S  Paige,  saa,  4  N.  T.  Ch.  L.  ed.  TI8. 

A  street  railroad  wblcbdoes  Dot  materially  inter- 
fere with  the  use  of  tbe  street  Is  not  a  nuisance  psr 
W.  Hamilten  V.  New  York  ftll.lt.  EL  Oi.e  False, 
171, 1  N.  r.  Cb.  L.  ed.  eaS:  Harris  ».  Thompson,  » 
Barb.  aM;  Drake  v.  Hudson  Elver  R.  Co.  7  Barb, 
SEfl:  Anderson  r.  Rochester. L.  &N.  F.  ELCo.  DHow. 
Pr.(ie^;l£ilnirtoD&0.  H.  Co.  v.  Appiegale.H  Dana 
lEy.l  £80;  Henti  v.  Long  Island  R.  Co.  IS  Barb.  S5S. 

The  right  to  eetabllih  a  railroad  at  thu  places 
where  It  was  proposed  to  t>e  constructed  was  cbal- 
leoged  ou  tbegrouDd  that  com pcDsailoD  had  not 
been  provided  for  the  taking  of,  or  the  Injury  to, 
private  property,  but  the  eioeptlon  In  that  respect 
was  not  allowed.  Davis  V.  New  York.  U  N.  Y. Big; 
Leilnfrton  ft  O.  B.  Co.  v.  Applegale,  ntiira;  Drake 
V.  Hudson  River  R.  Co.  7  Bart).  EkH;  Plant  v.  Lddk 
Island  B.  Co.  10  Barb.  M:  Adams  v.  Saratoga  k  W. 
B.  Co.  11  Barb.  U4;  Mtlhau  v.  Bharp.  16  Barb.  tU, 
IT  Barb.  OH  Chapman  v.  Albany  *  B.  R.  Oo.  10 
Barb.  380;  WUllams  v.  New  York  Cent.  R.  Co.  U 
Iturb.  l^Btuyv«eantv.  Feana]l,U  Barb.S14.  8ee 
noCt  to  Trinity  &  a  B.  C«.  V.  Meadows  lT«z.)  8  Ik  IL 
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use  of  ItM  itreet  tj  a  ateam  surface  railroBd, 
vbere  tbe  abutting  owner  does  not  also  own 

Dillon,  Mun.  Corp.  6  733;  Lexington  &  0. 
S.  Oo.  T.  AppUgate,  8  Dana  (Kv.)  28B;  Bertry 
T.  Central  Fae.  U.  Go.  51  Cal.  184;  Barney  v. 
Reekuk,  94  IJ.  S.  834  (34  L.  ed.  334);  Perry  t. 
JfoD  Orhavi,  M.  it  O.  S.  Go.  6S  Ala.  418;  Oir- 
«on  T.  Vfatral  R.  Go.  ^  Cal.  025;  fio^an  t. 
Csnfra;  Ric.  R  Go.  71  Cal.  88;  Golcrado  Gent. 
S.  Co.  V.  MoOandin.  4  Colo.  154;  Florida 
Sovlfiem  B.  Co.  v.  Brovin,  3S  Fla.  104;  Soulh 
Carolina  B.  Go.  t.  Steiner,  44  Ga.  547;  ifoJM 
T.  Pitttburgh,  Ft.  W.  &  C.  B.  Co.  21  111.  517; 
IndianapoiU,  B.  A  W.  B.  Co.  v.  HartUy,  67 
m.  488;  Chicago,  B.  A  Q.  B.  Co.  y.  MeCinnit, 
79  111.  269;  IMeenger  t.  Chicago  &  Q.  T.  B.  Co. 
98  Ind,  158;  Clinton  v.  Cedar  Rapid*  &  M.  R. 
B.  Co.  2iloitB^i^; Dame  f.  Chicago dkN.  W. 
B.  Oo.  48  Iowa,  889;  Alehiton  <fe  Ji.  B.  Co.  t. 
Oartide,  10  Kan.  653;  Central  Branch  Union 
Bae.  B.  Co.  v.  Twiru.  28  Kaa.  GBS;  Central 
Braneh  Union  Fae.  B.  Oo.  v.  Andreas,  30 
Kan.  593;  Co^y  t.  OjoeiMboro  A  R.  R.  Co. 
10  BuBh.  288;  Mitt  v.  Chicago,  8t.  L.  A  N. 
0.  B.  Co.  SS  ha.  Ann.  699;  Grand  Bapidi 
dt  L  B.Co.  Y.  Ueitd.  88  Mich.  83;  Donna- 
her  T.  Slate,  8  Bmedes  &  M.  861;  Tate  v. 
Hittauri,  K.  A  T.  B.  Oo.M  Mo.  149;  (kou  v. 
SI.  Louit,  K.  C.  A  S.  R.  Co.  77  Mo.  832; 
iforri*  dbE.B.Go.  t.  Neieark,  10  N.  J.  Eq. 
852.  357;  Cifwiafui  A  P.  R.  Oo.  v.  Spwr,  58 
Pa.  825;  Struthert  ».  i>unt»rA,  ff",  it  P.  R  Co. 
87  Pa.  2b2;  MeLauchlin,  v.  Charlotte  A  3.  C.  JL 
Co.  5  Ricb.  L.  5S3;  Tenneuee  A  A.  R.  Co.  t. 
AdoTM.  8  Head,  G96;  H/rueton  A  T.  0.  B.  Co. 
V.  Odum,  BSTei.  343;  iiie/irardwn  t.  Vermont 
Cent.R.  (,'o.26Vt.46o;fla(isAv.  7»njion( Osnf, 
£.  Cb.  28  Vt.  U2:IIeiitv.miieaukeeAL.  W. 
B.Co.m  Wis.  555. 

Mr.  C.  P.  Rafer,  for  reBpondent: 

Ever;  abutting  owner  la,  by  the  mere  fact 
of  sucb  owncisLip,  the  owner  of  an  easement 
Id  Ibe  hifEhway  without  regard  to  Ibe  nature 
of  its  oiigJD. 

yriU  V.  Bobton,  L.  R.  14  Ch.  Div.  643; 
Adam$  V.  Chicago,  C.  S.  A  If.  B.  Co.  S»  HIdd. 
286;  Grand  Rapid»  AI.  R.  Oo.  t.  Hettel,  88 
Hich.  02. 

The  simple  fact  that  the  lot  owner  Is  liable 
to  taiailon,  for  the  purpose  of  maiDtaiaiDg  the 
adjarenl  highway,  gives  blm  &d  IniereBt  therein 
In  the  nature  of  an  easement. 

Lahr  ».  Metropolitan  E.  B.  Co.  i  Cent.  Rep, 
871,  104  N.  T.  288;  Abendroth  t.  Sea  York 
Eletaied  R.  Co.  22  Jooes  &  S.  417. 

Ao7  interference  with  Ibe  hichway  which 
Bubsianciallj  impairs  Ibe  abutter  b  easement  is 
a  taking  of  his  properlj,  unless  such  interfer- 
ence ia  by  the  proper  autboniieB,  directly  or 
indirfclly,  for  some  ordinary  street  purpose, 
eucL  as  the  establishment  ortihaogeof  agrade. 

Drucker  r.  Manhattan  B.  Co.  S  Cent.  Rep. 
66.  106  N.  T.  157. 

The  owner  of  an  eaaement  can  complaia  of 
the  permaaent  appropriation  of  the  street  to 
uses  which  destroy  or  substantially  Impair  his 
easement.  The  eleam  rallnay  is  Buch  a  use 
and  the  street  permaDecitly  appropriated  there- 
for. 

Huggner  T.  Brooklyn  City  B.  Co.   Ill  N.  T. 


lisbed  a  ^nera]  rule  of  law  under  whlcb  the 

construciiOD  and  operation  of  a  steam  SLirface 
raDnay  is  a  taking  of  the  abutler's  easemuat. 

Fanning  v.  OAvme,  84  Hun,  131,  reversed 
In  the  Court  of  Appeals,  8  Cent.  Rep.  453,  102 
N.  Y.  141.  but  upon  aoother  point. 

The  abutting  owner's  easement  of  light,  air 
and  access  in  and  to  the  bigbway  is  private 
properly,  and,  like  other  properly,  entitled  to 
the  bene^t  of  the  constitutional  protection. 

Story  V.  New  York  Elevated  B.  Co.  90  N.  T. 
123;  Lahr  v.  Metropolitan  Bevated  B.  Co.  i 
Cent.  Rep.  871,  104  N.  T.  268;  Drufker  t. 
Manhattan  B.  Co.  8  Cent.  Rep.  66,  106  N.  T. 
157;  Arnold  v.  Hudton  Biver  B.  Co.  55  N,  Y, 
681 ;  Whittft  Bank  y.  Ifieholt.  64  N.  Y.  65. 

This  rule  is  not  confined  merely  to  elevated 
rail  nay  a 

Osieego  v.  Oncejo  Canal  Oo.  0  N.  Y.  S57; 
mine  V.  New  Tork  Gent  A  H.  R.  R.  Oo.  2 
Cent.  Rep.  118. 101  N.T.  98. 

Some  cases  hold  that  any  material  obstruc- 
tion, wLether  by  the  ordinary  operation  of  the 
road  or  not.  is  considered  a  taking  of  property, 
for  wbicb  compensation  must  be  made. 

South  Carolina  B.  Oo.  v.  Sleiner,  44  Qa.  547; 
Central  Branch  Union  Poe.  R.  Go.  v.  Tuiine, 
23  Kan.  686;  Geittml  BranA  Union  Pae.  B. 
Co.  V.  Andrewi,  80  Kan.  B60;  Sei^to  YoUey  B. 
Co. -1.  Lawrence,  ^0\nQ  Si.il;  Eliiabel/itoan, 
L.  A  B.  8.  R.  Go.  V.  Comb*.  10  Buab,  883; 
Iheobold  T.  lAtuinille.  N.  0.  A  T.  B.  Co.  W 
Miss.  279;  Phijtpt  v.  Wettern  Maryland  R.  Go, 
66  Md.  320;  Burlington  A  M.  B.  R.  Co.  t. 
ReinhackU.  10  Neb.  279;  Denver  A  B.  O.  B. 
Co.  v.  Bourne,  11  Colo,  69;  Adam*  v.  Chicago, 
B.  A  N.  B.  Go.  89  Minn.  286;  St.  Paul  A  P. 
B.  Co.  V.  Sclturmeier,  74  U.  8.  7  Wall.  27S 
(19  L.  ed.  74). 

Tbemodern  tendency  throughout  the  country 
manifestly  is  toward  tbe  oroteciion  of  private 
properly  rights  in  these  cases  as  being  equally 
imporlant  to  tbose  of  corporntions.  In  aeveru 
States  late  decisions  have  come  out  squarely 
in  line  with  tbe  ptinciples  of  tjtory  v.  2feui  Toi* 
B.  R.  Co.,  90  N.T.  122,  in  their  application  to 
steam  surface  railways. 

TheoMd  v.  LouiteilU,  2f.  0.  A  T.  R.  Co., 
Seioto  Valley  R.  Oo.  v.  Lavrrenee  and  Denver 
A  S.  a.  B.  Oo.  1.  Bourne,  lapra. 

Packhun,  J.,  delivered  tbe  opinion  of  tlM 

We  think  that  the  defendant  has,  by  its  ex- 
ceptions, duly  rnised  tbe  quciition  argued  before 
lis.  We  are  alM  of  tbe  opinion  tbat  the  pluin- 
tiiTs  lot  U  bounded  bv  tbe  exterior  line  of  tbe 
street  In  question,  and  that  he  has  no  title  to 
tbe  land  to  the  centre  of  the  street,  subject  to 
tbe  public  easement.  The  courts  below  beld 
tbat  the  occupation  and  spproprEatloD  by  de- 
fendant of  a  part  of  plaintirs  easement  in 
Franklin  Street  is  and  always  baa  been  unlaw- 
ful. To  that  coucluaioa  tbe  defendant  ex- 
it admits  tbat  plunlifl  had  an  easement  in 
tbat  street,  but  It  denies  that  it  haaaccupiedor 
ap^oprialed  It. 

'  Whether  it  baa  taken  any  portion  of  the 
plaintiff's  easement  in  tbe  street  in  question  U 
what  the  defendant  aska  aball  be  decided  by 
us,  and  it  denies  in  toto  any  takins  whatever 
oftbe  plainlift'sproperty  or  any  portion  thereoL 
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Foi  mnny  yenn  prior  to  the  decision  of  the 
case  of  Story  v.  A'eui  Fork  Elmated  R.  Co.. 
80  N.  T.  laa,  I  think  the  law  waa  that  a  duly 
iucorp.irated railroad  coTrtpaiiy,  havineauibor- 
iiy  from  the  State  to  build  its  road,  and  layioir 
its  tracLa  and  operating  its  road  through  and 
upon  the  surface  of  llie  slreels  of  a  city  under 
the  protection  of  a  lici?nae  from  aucb  city,  took 
thereby  no  portion  of  the  property  of  an  in- 
dividual who  owned  land  aa Joining  the  street, 
but  bounded  by  Its  exterior  line.  The  com- 
pany waa  therefore  not  liable  to  such  an 
owner  for  any  cousequeniial  damages  lo  his 
adjoining  property  arising  from  a  reationable 
use  of  the  street  for  railroad  purposes,  not 
ejtclusive  in  its  nature  and  substanliallv  upon 
the  same  gtade  as  the  street  itself,  and  leaving 
Ibe  pa-ssngc  acmss  and  through  tbe  street  free 
and  unobstructed  for  the  public  use. 

The  first  case  in  this  Blule  upon  thai  subject, 
and  decided  more  than  forty  years  ago,  is  that 
of  Drake  v.  Sadtoa  Hirer  R.  Co..-1  Barb.  508. 
This  was  a  case  decided  by  the  Qeneral  Terra 
of  the  Supreme  Court,  ailting  in  the  City  of 
New  York,  and  composed  of  three  most  able 
and  learned  Judges,  and  I  do  not  find  that  the 
principle  involved  in  that  decision  has  been  re- 
versed or  overruled  by  any  judgment  of  this 
court.  That  esse  bolda  the  doctrine  which  I 
have  above  slated,  ll  waa  elaborately  argued 
on  both  sides  ijy  counsel  as  eminent  at  tbe  bar 
as  the  tjtale  alJoTded,  and  the  opinions  of  the 
learned  judges  are  conclusive  proof  of  tbe 
abilily  with  which  the  case  was  considered  by 

In  Williamt  v.  Neu>  York  Cent.  B.Ca.,  IB  N. 
T.  BT.  It  waa  held  Ihat  the  dedication  of  land 
to  the  use  of  tbe  public  for  a  highway  U  not  a 
dedication  of  it  to  the  use  of  a  railnmd,  and 
such  a  road  cannot  be  built  upon  It  without 
compensation  to  the  owner  of  the  fee.  It  was 
in  that  case  held  to  beanotherand  an  additional 
burden  upoti  tlie  land  if  used  for  railroad  pur- 
poses, not  covered  by  the  dedication  for  ordi- 
nary street  purposes,  and  Ue^ce  the  onnerof 
the  fee  was  entitled  to  a  compeosation  for  an 
additional  burden  to  nhich  he  had  never  dedi- 
caieO  his  property.  It  was  not  a  mere  addi- 
tional use  of  an  easement,  but  it  was  an  actual 
taking  of  the  land  for  railroad  purposes 
(though  not  absolutely  exclusive),  and  hence 
tbe  owner  was  prolecled  by  tbe  Constitution 
from  Eucti  a  taking  witboul  a  compensiuion. 
The  Drake  Cake  was  alluded  to,  but  only  for 
tbe  purpose  of  pointing  oul  the  clear  distinction 
between  the  two  cases,  and  the  court  said  tbe 
Diake  Gate  involved  simply  the  right  of  an 
adjoining  owner  on  the  street,  wbodid  not  own 
the  fee,  to  recover  for  incidenlal  damages  un- 
avoidably resulting  from  the  construclion  o( 
the  railroad  in  tbe  atreet  under  authority  of  tbe 
law  and  with  the  permission  of  the  cily  au- 
thoriiies,  where  no  land  or  easement  of  th«  ad- 
joining owner  was  taken.  It  was  elao  stated 
that  Ihe  Drake  Gate  mif^ht  be  conMdered  as 
Killing  the  question  that  a  railroad  in  a  pop- 
ulotts  town  IS  not  a  nuisance  per  te  (of  course 
when  legally  authorized),  and  that  when  the 
company  has  acifuired  tbe  title  <o  the  land  upon 
which  its  road  is  located,  such  company  la  not 
liable,  unless  guilty  of  some  misconduct,  for 
consequential  damages  resulting  from  tbe 
operation  and  use  of  lis  road.  It  has  been  re- 
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garded  as  having  such  title  so  far  as  the  ad- 
joining owner  is  concerned,  who  has  no  fee  in 
tbe  street,  when,  by  authority  of  law  aod  the 
consent  of  the  city  owning  tbe  street,  its  raila 
are  therein  laid  upon  the  surface,  and  the  use 
of  tbe  street  for  ordinary  street  purposes  is  not 
thereby  prevented. 

In  Wager  v.  Troy  Union  R.  Co.,  M  N.  T. 
G26,  it  is  assumed  that  there  is  no  diScrence  in 
kind  or  species  between  a  railroad  in  a  citj 
street,  operated  by  horse  power,  and  qtm 
operated  by  steam.  Smitb,  J.,  in  writing  llio 
opinion  In  that  case,  says  that  such  diSerenca 
would  present  simply  a  question  of  degree  in 
respect  to  the  enlargement  of  the  easement, 
and  would  not  affect  tbe  principle.  He  also 
aaid  that  if  the  title  to  the  Troy  street  were  in 
that  city  as  tbe  fee  in  tbe  streets  in  New  York 
is  in  the  city  itself,  tbe  mayor  and  common 
council  of  Troy  might  perhaps  have  authorized 
such  appro pri]ition  of  the  street  without  COEb- 
pensation  to  the  adjoining  owners. 

The  case  of  Wager  was  followed  la  this  court 
by  that  of  ifeopifl  V.  Kerr,  37  N.  Y.  188.  ll 
waa  there  held  that  tbe  legislative  permission 
to  lay  down  street  railrtud  tracka  without 
change  of  grade  in  those  streets  in  the  Citj  of 
New  York  where  the  city  owned  the  fee,  waa 
a  ButDcieot  J usiiti cation  for  such  action  by  the 
company,  and  that  no  compensation  was  neces- 
sary to  be  paid  to  the  owner  of  the  adjoining 
property.  It  was  an  appropriation  lo  publio 
use  to  provide  for  the  construction  of  a  street 
railroad  Ihrou^h  a  street  without  change  of 
grade.  As  this  was'  a  horse  railroad  the  de- 
cision of  the  court  must  bo  regarded  in  the 
light  of  that  fact.  But  still  it  is  apparent  that 
allbongh  a  horse  railroad  was  regarded  U  k 
different  public  use  fora  street  from  thatwhicb 
had  heretofore  obtained,  yet  it  waa  auch  a  pub- 
lic use  aa  was  not  inconsistent  with  ila  con- 
tinuous use  as  an  open  and  a  public  street. 
There  was  no  change  of  grade,  and  no  con- 
tinuous and  exclualve  poasession  of  the  street, 
except  in  a  limited  sense,  by  the  mere  laying 
of  tlie  rails  therein. 

I  think  there  is  no  authority  in  this  (M>urt 
which  holds  that  there  is  any  real  dillereuce 
between  a  railroad  operated  by  horse  power 
and  one  operated  by  tbe  power  of  steam  m  the 
streets  of  the  city.  If  the  Legislature  can 
authorize  the  one  it  can,  under  the  same  cir- 
cumatances,  authorise  the  other.  I  refer  lo 
railroads  on  tbe  same  grade  as  ibe  street  iUelt 
and  where  the  chief  diSi^ience  lies  in  tbe  dif* 
ferent  motive  powers  which  are  used. 

In  Graig  v.  ilodieeter  City  A  B.  R.  Go. ,  SO  N. 
Y.  404,  it  was  held  that  tbe  owner  of  a  lot  on 
a  atreet,  who  owned  a  fee  thereof  subject  only 
to  the  public  easement  for  a  street,  wasentitlul 
to  conipensation  for  lie  new  and  additional 
burden  upon  the  land  soused  as  a  street,  tj 
the  erection  of  even  a  horse  railr»ad  thereon. 
In  this  case  Judge  Miller  said  be  saw  nc.  dia> 
tinction  in  the  application  of  the  rule  twtween 
cases  of  steam  and  esses  of  horse  power. 

In  Eellinqer  v.  Forly-Stcord  6t.  db  O.  St.  F. 
R.  Co.,  50  N.  T.  206,  it  U  held  that  one  who 
did  not  own  the  fee  of  the  street  could  not  re- 
cover damages  for  inconvenience  of  access  h> 
his  adjoining  lends  caused  by  tbe  lawful  ereo- 
tioD  of  a  street  ratlroad  through  the  atreet. 

By  then  last  two  decialons  It  Is  seen  that  to 
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.  n  a  boTse  raOroad  in  a  citj  etreet 
It  to  place  a  new  and  additional  burden  upon 
the  land,  Uw  tigtil  to  do  irhich  does  not  eiiat 
by  leason  of  the  general  right  of  passage 
tbrou^  tbe  atreet;  but  if  (be  adjoining  owdit 
of  land  la  not  the  owner  of  the  fee  in  the  street, 
and  the  railroad  company  haa  obtained  the 
{u-oper  authority,  be  baa  no  right  to  compenaa- 
tioQ  for  Bucb  added  boiden,  nor  to  complain 
of  8ucb  uae  ao  long  aa  11  fa  Dot  exclualTe  or  ex- 
cessive. The  aame  reaaoiiing  appliea,  aa  ne 
bave  seen,  jo  the  case  of  a  'iteam  surface  rail- 
road. Such  auaeof  the  siii'eta  would  bean 
additional  burden  upon  tbe  land,  and,  of 
course,  If  tbe  adjoining  owner  bad  title  in  fee 
to  tbe  centre  of  Ifae  street,  subject  only  to  the 
public  easement,  he  would  have  a  right  of  ac- 
tion, as  held  bv  the  Wiiliam*  and  other  cases, 
while  if  he  did  not,  no  such  right  would  exist 
In  his  favor  merely  because  it  was  a  sieam  in- 
■tesd  of  a  horse  lailioad  which  was  to  be  cod- 
Blrticted.  Tbe  authority  of  the  law  and  tbe 
consent  of  the  city  woiud  be  enougb  to  au- 
thorize tbe  building  of  cither,  and  the  diSer- 
ence  between  tbe  steam  and  the  horse  railroad 
would  not  Ik  one  of  such  a  nature  as  to  re- 
quire or  permit  any  difference  In  the  deciaion 
of  tbe  two  cases.  If  tbe  use  of  either  became 
unreaaonable,  exeesdve  or  eiclusive,  or  siicb 
as  not  to  leave  the  passage  of  tlie  street  sub- 
stantially free  and  unobstructed,  then  such  ex- 
ceaaive,  improper  or  unreasonable  use  would 
be  enjoined,  aod  tbe  adfoiniag  owner  would 
be  entitled  to  recover  oamages  sustained  by 
him  therefiom,  in  bis  means  of  access,  etc,  to 
bis  land.  Mahadg  v.  Buthvnek  &.  Go.  91  N. 
T.  149. 

In  Watkington  Cemetery  v.  Pivpeet  Park  db 
0. 1.  B.  Co.,  68  N.  T.  Wl.  698,  Andrews.  J., 
BMumes  the  rift bt  of  the  Legislature  to  author- 
ize tbe  construction  of  a  railroad  on  a  street 
without  exacting  compensation  from  the  cor- 
poration authorized  to  construct  it, to  the  owner 
of  adjoining  land,  provided  such  owners  did 
not  own  the  fee  in  tbe  street.  The  tjtalute  in 
the  case  citud  permitted  the  use  of  steam  on 
■ome  portion  of  this  road,  so  that  Judge  An- 
drews' remarks  were  not  confined  to  horse  rail- 
Assuming  that  the  plaintiff  had  do  title 
whatever  to  the  land  la  the  street  Ibroitgb  which 
the  defendant  laid  lla  tails,  and  ran  its  trains 
under  legislarive  and  municipal  authority,  I 
think  it  Is  clear  that  prior  (o  the  decision  of  this 
court  in  the  Slory  Case,  90  N.  T.  192,  he  had 
no  cause  of  action  ai^inat  tbe  defendant,  based 
upon  any  alleged  taking  of  the  plaintiff's  prop- 
erty or  easement  by  defendant.  If  its  user  of 
tbe  street  became  excessive,  or  exclusive,  and 
hence  deneneratcd  into  a  nuisance,  the  [dajotiff 
bad  another  remedy. 

The  claim  is  now  made  that  the  Storn  Cam, 
iupra,  and  those  cases  which  followed  and  are 
founded  upon  it.  so  far  altered  the  law  as  to 
permit  a  recovery  In  all  cases  where  the  ease- 
ment of  ttie  adjoining  lot  owner,  through  tbe 
bnilding  and  operation  of  the  road,  la  injitri- 
ously  ^ected  by  any  deprivation,  or  diminu- 
tion of  ligbt,  air  or  access  to  bia  lot,  even 
tbongb  he  do  not  own  tbe  fee  to  tbe  centre  of 
the  street;  and  where  ench  injury  occurs,  it  la 
claimed  that  the  properly  of  the  owner  in  his 
•asement  of  light,  air  or  access  has  been  taken 
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to  a  greater  or  less  extent,  and  compenaatiou  ia 
guaranteed  to  him  therefor  by  the  Constitution. 
The  Slory  Cam  did  not  intend  to  overrule  oi 
change  the  law  in  regard  to  steam  surface  rail- 
roads. The  case  emoodied  the  application  at 
what  was  regarded  aa  well-^stabllabed  princi- 
ples of  law  to  a  new  combination  of  facts,  suctk 
facts  amounting,  oa  was  determined,  to  an  ab- 
solute and  permanent  obstruction  fn  a  portioD 
of  the  public  street,  and  in  a  total  and  exclu- 
sive use  of  such  portion  by  the  defenJanl;  and 
such  permanent  obstruction,  and  total  and  ex- 
clusive use,  it  was  further  held,  amounted  to  a 
taking  of  some  ponton  of  the  plaintifit's  ease- 
ment in  the  street  for  the  purpose  of  furnialiing 
light,  air  and  access  to  his  adjoining  lot.  Thu 
absolute  and  permanent  oli^trucoon  of  the 
street,  this  tola!  and  exclusive  use  of  a  portion 
thereof  by  the  defendant,  wasaccomplished  br 
tbe  erection  of  a  structure  for  the  elevnted  rail- 
road of  defendant,  which  structure  ia  fully  de- 
BCiit>ed  In  the  case  asreported.  The  structure, 
by  the  mere  fact  of  ils  existence  In  the  street, 
permanently  and  at  every  moment  of  tbe  day, 
look  away  from  the  plaintiff  some  portion  of 
the  light  and  air  which  otherwise  would  have 
reached  him,  and.  In  a  degree  very  appreciable. 
Interfered  with  and  took  away  from  bim  bis 
facility  of  access  to  his  lot;  such  interference 
not  being  Iniermiitent  and  caused  by  the  tem- 
porary use  of  the  street  by  tbe  vehicles  of  the 
defendant  while  it  waa  operating  ita  road 
through  the  street,  but  caused  by  the  Iron  posts 
and  by  tbe  superstructure  imposed  thereon,  and 
exlRting  for  every  moment  of  the  day  and 
night.  Such  a  permaoenl.  total,  eiduaiva 
and  absolute  appropriation  of  a  portion  of  the 
street  aa  this  struelure  amounted  to  was  held 
to  be  illegal  and  wholly  beyond  any  legitimate 
or  lawful  use  of  a  public  street.  The  taking 
of  the  property  of  the  plaintiff  In  that  case  waa 
held  to  follow  upon  tlie  permanent  and  exclu- 
sive nature  of  the  appropriation  by  tbe  defend- 
ant of  tbe  public  street  or  of  some  portion 
thereof.  If  that  appropriation  had  been  held 
legal,  any  merely  consequential  damage  10  Ih» 
owner  of  tlie  adjoining  lot,  not  having  any  title 
to  the  street,  would  have  furnished  no  ground 
for  an  action  against  the  defendant.  It  waa 
iu<t  at  this  point  that  the  diaagreemeat  exialed 
between  the  memliers  of  this  court  in  the  SUfrjf 
Cate.  Tbefudgewhowroteoneoftbedlsseoting 
opinions  did  not  think  that  tbe  facts  preaeDled 
any  different  principle  from  that  of  any  ordi- 
nary steam  surface  railroad  operating  its  road 
through  the  streeta  of  a  city  under  tbe  author- 
ity of  the  Legislature  and  of  the  municipality, 
in  a  case  where  the  adjoining  lot  owner  aid  not 
own  the  fee  in  the  street.  Tbe  character  of 
tbe  structure  and  all  the  facts  incident  thereto 
were  regarded  by  him  as  simply  resulting  in  an 
additional  burden  upon  the  street,  somewhat 
greater  in  degree,  It  is  true,  than  a  steam  sur- 
face railroad;  but  still  It  was  such  a  use  of  the 
sireel  aa  tbe  Le^rislature  might  permit,  and  the 
Legislature  having  in  fact  granted  it  such 
power,  the  defendant  was  not  responsible  for 
tbe  incidental  damace  resulting  to  one  wboae- 
properly  was  not  m  fact  taken  within  tbe 
meaning  of  the  constitutional  provision,  and 
ihe  defendant  did  him  therefore  no  acdonahle 
Injury.  Tbe  other  diaseDtlng  Judges  wen  <tf 
tlie  same  opinion. 
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A  mnloiitj  of  the  court,  bowever,  mw  Id  the 
facts  exiallug  in  that  case  what  wm  regarded 
as  a  plain,  palpable  an^l  pemutaent.  nilsappro- 
priutioD  of  the  stTectorsomeportioDotit  tothe 
exclusive  use  of  the  defeadaot  corporation,  and 
u  resulting  from  ittlie  court  held  liiat  ther«  waa 
a  taking  (if  property  belon^ng  to  tbe  i)laiuti£F 
without  compeosatioD,  which  do  Legislaiure 
could  aulboriza  or  legalize.  But  this  taking, 
it  cannot  be  too  Crequentij  or  strongly  asBerteo, 
resulted  from  ihe  alwolule,  exclusive  and  per- 
maneiit  cbaracter  of  tbe  appropriatioD  of  the 
street  b^  tbe  structure  of  tbe  defendant.  There 
to  DO  bint  in  either  of  tbe  preyaillng  opinions 
in  Ihe  Sfory  Cate  of  any  intention  lo  inlerfeie 
with  or  to  overrule  the  prior  ndJuJicationB  in 
this  Stale  upon  tbe  subject  now  under  discus- 
sion, as  10  steam  surface  railroads.  In  the 
Btt/ry  Com  it  nas  argued  that  no  real  distiuc- 
tioD  in  principle  ezisled  beiweea  a  steam  sur- 
face and  an  elevated  railroad  resting  on  such  a 
■tructure  as  was  proved  in  that  case.  This 
court,  however,  made  the  distinction,  and  tbe 
two  prevailing  opiDlona  are  largely  taken  up 
with  arguments  going  to  show  that  tbe  dislino- 
tion  was  obvious,  matcriai  and  important,  and 
was  so  real  and  tangible  in  fact  aa  to  caU  for  a 
different  Judgment  tban  would  have  been 
proper  and  appropriate  in  tbe  case  of  tbe  ordi- 
nary steam  surface  railroad  such  aa  the  Draka 

Judge  Tracy,  In  tbe  Btory  due,  said  that  tbe 
conclusion  reached  in  that  case  was  iMsed  upon 
the  character  of  the  Blriicture  there  involved, 
and  that  tbe  language  of  Jvdge  Wrigbt  iit  the 
Kerr  Cote,  tvpra,  where  he  asserted  that  tbe 
abuttiag  ownera  bad  no  property  or  estate  in 
the  land  forming  Ihe  bed  of  tbe  street  in  front 
of  their  premises,  must  be  coustrued  with  ref- 
erence to  the  point  (hen  considered.  In  another 
portion  of  bis  opinion  Judge  Tracy  said  that  no 
•tructure  upon  the  street  can  be  aulborized 
winch  is  inconsistent  with  the  continued  use  of 
the  Btieet  as  an  open  public  street  HeaUo 
added  that  whatever  force  tbe  arKumeBi  may 
luve  as  applied  to  railioads  buUt  upon  the  sur- 
face of  the  street,  withoutcbangeof  grade,  and 
wbere  tbe  road  Is  so  consiructed  that  tbe  pub- 
lie  is  not  excluded  from  any  part  of  tbe  sireet, 
it  baa  no  force  when  applied  to  a  structure  like 
that  authorized  in  the  present  case.  This,  be 
says,  is  an  ^iitempt  to  appropriate  <he  street  1 
a  use  essentially  inconsistent  with  that  of 
public  street,  and  hence  illegal.  He  does  ni 
pretend  that  tlie  oidiuary  steam  railroad,  laid 
On  tbe  same  grade  as  the  street,  and  not  ex- 
cluding others  from  its  use,  appropriates  tbe 
atreel  to  a  use  essentially  or  at  all  iDCODsistCDt 
with  that  ol  a  public  strecL  The  use  may  be 
an  additional  burden  laid  upoD  the  street,  *"  ' 
nevertheless  it  is  such  a  use  as  is  entirely 
stoleDtwilb  its  continued  use  as  a  public  St 

Judge  Danforth,  in  bis  opiniou,  views   

■Imctiire  in  much  the  same  liKht.  Be  cites  tbe 
case  of  Corning  v.  Lowerre,  6  Johns.  Ch.  ^30, 
a  S.  Y.  Ch.  L.  ed.  178,  where  Cka-nceUor  Kent 
restrained  tbe  defendact  by  injunctioD  from 
obstructing  Vesey  9lreel.  in  New  York  Cily, 
by  building  a  bouse  thereon,  end  be  says  that 
the  railroad  structure  designed  by  tbe  defeod- 
ani  for  tbe  street  opposite  the  plstulifl's  prem- 
Iwa  ifl  liable  to  the  same  objection,  that  is,  it  Is 
as  permanent  Id  ita  character  and  aa  ezcluslve 
8L.H.A. 


in  its  possession  of  that  portion  of  the  street,  aa 
was  tbe  defendant's  building  in  the  case  cited. 
He  further  taysibat  the  street  railwav  cases 
are  in  do  respect  Id  conflict  with  tbe  doctrine 
aDDOunced  Id  tala  opinioD. 

Other  citations  might  be  made  from  both 
opinionsof  those  most  learned  and  able  Judges, 
but  enough  has  been  shown  to  enable  us  lo  say 
with  entire  correctness  that  there  was  no  in* 
lentloQ  in  deciding  the  Btory  Ca»e  to  reverse  or 
overrule  the  cases  in  regard  to  steam  surface 
railroads  which  have  been  already  citetl.  Thooa 
cases  include  just  such  a  case  aa  to  the  oDe  at 

Following  the  Story  comes  the  Lahr  Cote, 
104  N.  Y.  a68,  e  Cent.  Rep.  871,  and  the  |»1ii- 
ciples  decided  in  Ibe  former  were  reiterated  in 
tbe  latter  case.  It  is  dirttcult  to  see  that  any  en- 
larged rule  as  to  awarding  damages  in  that 
class  of  cases  baa  been  definitely  announced  in 
tbe  tahr  Gate.  The  general  rute  lo  be  adopted 
waa  agreed  upon  by  the  parlies  and  involved 
an  award  once  for  all.  The  particular  damago 
which  tbe  defendant  waa  liable  for,  growing 
out  of  tbe  extslence  of  tbe  defendant's  strucl' 
ure,  was  held  tiy  three  of  the  five  membera  of 
the  court  then  votinpr.  to  embrace  any  Injury 
or  inconvenience  reaultina  from  tbe  unlawful 
structure,  or  any  such  injury  or  inconveuicDce 
as  was  incidental  to  tbe  use  thereof.  Two  of 
the  Ave  members  were  in  favor  of  a  more  re- 
stricted rule,  and  thev  agreed  simply  In  the  re- 
sult which  affirmed  tne  judgment  oi  the  court 

Tbeu  came  the  DrueJter  Cau,  KW  N.  Y.  167, 
6  Cent  Rep.  66,  and  In  It  the  principle  waa 
announced,  as  stated  in  the  head  nole,  that  in 
awarding  damages  it  waa  picper  to  prove  aDd 
take  into  consideration  as  elements  of  damages 
Ihe  Impairment  of  plaintiB's  easement  of  hgitt 
caused  by  the  roaa  Itself  and  tbe  passage  of 
trains,  and  the  interference  with  the  conven- 
ience of  access  caused  by  the  drippings  of  oil 
and  water.  This  was  held  as  a  fair  result  trook 
a  holding  that  the  structure  was  an  lilegal  one, 
and  to  the  extent  above  described  tbe  court 
held  tbe  plaintiff  entitled  to  an  award  of  dam- 
ages. But  tbe  foundation  for  tbe  recovery  in 
aU  tbe  cases  above  cited  of  any  damagea  wbat- 
r,  lies  In  the  fact  of  tbe  illegality  of  tti» 


Looking  carefully  over  the  casea  Involving 
Ihe  elevated  lailroads  and  their  rights  and  lia- 
bilities, we  cannot  see  that  any  new  rule  waa 
adopted  in  any  of  those  cases  which  would  bold 
the  defendant  herein  liable  under  the  facta 
proved,  for  tbe  taking  of  any  property  or  any 
portion  of  an  easement  belimging  to  the  plain- 
tiff. On  the  contrary,  we  think  the  plaintiff's 
case  is  still  governed  by  the  case  of  Jjrake  and 
tbe  other  cases  In  this  court  which  have  already 
been  cited,  and  In  which  tbe  principle  decided 
in  tbe  Dtake  Cate  has  been  assentea  to  and  af- 
firmed. Upon  such  facts  it  has  t>een  held  that 
there  was  no  taking  of  any  property  or  ease- 
ment of  an  adjoining  owner  who  had  no  title 
to  any  portion  of  Uie  land  upon  which  the 
street  was  laid  out,  where  the  Company  wa» 
authorized  by  law  and  licensed  by  the  city  to 
so  use  the  street 

PlalDtiS'a  counsel  cites  tbe  cate  of  Ev»»ntr 
V.  Br^oUjrt  Oity  R  Oo.,  114  N.  Y.  488,  as  bear- 
ing upon  thto  question.    We  <!U]n<M  see  that  It 
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'dooa.  The  iiae  of  Bteam  on  the  pnrUoD  of  the 
road  spoken  of  in  that  case  naa  not  p«rmilled, 
and  U  was  therefore  ualanful,  aod  for  the 
-damaees  caused  to  an  abutting  owoer  by  Tea- 
fioa  o?  the  nuisance  the  defendant  was  held 
liable. 

We  are  of  the  oplaiou  that  the  plalotiff  made 
out  no  legal  ground  for  an  action  s^^inst  de- 
fendant based  upon  any  alleged  taking  of  his 
property  by  the  defendant  If  there  are  any 
facta  which  go  to  show  that  the  use  of  the 
street  hy  the  oefendaut  is  exce9.tiTe  and  in  that 
way  a  nuisance,  the  recovery  lierein  was  not 
based  upon  any  such  liability  and  it  cannot  be 
sustHined  on  that  ground  now. 

The  judgtnmU  of  tha  Special  and  General 
Term*  of  tha  Supreme  Ormrl  mutt  be  reverted 
■and  a  neu  trieU  granled,  with  coiti  to  abidt  the 
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A  er«dltor  of  an  IxuMlrmit  b«B  the  rlEbt  to 
prove  and  have  diridenda  upon  hfs  entire  claim, 
trrespeotlve  ^  oollaieiBl  lecunUGa  bald  bytaln. 

iJin)eS.i8sa) 

APPEAL  by  defendant's  receive™  from  an 
order  of  the  Gteoeral  Term  of  the  Supreme 
Court,  Fourth  Department,  afflrming  an  order 
of  the  Onondsga  Special  Term  overruling  ex- 
-ceptions  to  the  report  of  a  referee  allowing  a 


Slalement  by  Qv^y,  J.: 

This  is  an  appeal  by  the  receivers  of  B. 
Remington  ft  Boos,  an  Insolvent  corporallon, 
from  an  order  of  the  general  term  affirming  ao 
order  of  the  special  term,  which  overruled 
their  exceptions  to  tbe  report  of  a  referee  upon 
the  claim  of  the  Illon  National  Bank,  a  cred- 
itor. Tbe  defendant  corporation  niu  proceed- 
ed against  by  the  people  in  an  action  for  Its 
dissoTutioQ  on  tbe  ground  of  insolvency.  Re- 
ceivers were  appointed  aod  a  reference  ordered 
to  take  proof  of  claims. 

The  llion  National  Bank,  this  respondent, 
was  a  creditor  to  a  large  amnunt,  and  as  collat- 
eral security  for  the  payment  of  tbe  indebted- 
ness to  II  nad  recelvea  pledgee  of  piopcrtiea 
and  secuiitiea.  It  made  proof  of  its  full  claim 
against  tbe  iosolvent  corporation  on  the  in- 
debledneas  theretofore  created.  The  receivers 
objected  tbat  there  should  be  deducted  from  the 
proof  of  claim  tbe  sums  already  realized  by  tha 
respondent  from  the  coUatemt  securities  and 
the  value  of  the  securities  still  held,  and  tbat 
the  claim  should  be  allowed  for  Ibe  balance 
only.  But  the  referee  allowed  and  reported 
tbe  claim  at  the  full  amount,  without  regard 
to  tbe  securities  or  the  sums  realized  tiiore- 


Jfr.  WUItam  Kenutn,  for  appellants: 
Where  one  creditor  has  two  funds  of  hk 
debtor  to  which  he  can  resort  for  payment, 
and  another  creditor  has  a  lien  on  one  of  the 
funds  only,  equity  will  compel  tbe  first  cred- 
itor to  resort  to  Ihat  fund  to  which  the  lien  of 
the  other  does  not  extend. 

Bishnp,  losolv.  Debtors,  3d  ed.  §  SSd;  Story, 
Eq.  c;  S33;  fiafMjf  v.  Heed.  9  Paige,  446,  4  N. 
T.  Ch.  L.  ed.  768;  Baleyv.  Laicrenei,  II  Paige, 
581,  6  N.  T.  Ch.  L.  ed.  241;  Aidrieh  t.  O>oper, 
8  Ves.  Jr.  B82. 


HOTB.— itute  <lf  SMrityaUnn  of  InMlivnt'*  cMotc 
among  ertditon.  teeured  ant  uateeured. 

The  rulca  of  tbe  Bankrupt  Law,  that  where  a 
«radltor  bolds  tha  seourlUts  of  Lblrd  penons  be 
mar  prove  bis  wbote  debt,  but  In  case  he  tmlfses 
«n  tbeseciiriCv  before  provlnK  be  can  prove  unlr 
the  !»]&□(«  remaining:  uapatcl  (Htitinenstlcl,  Batik- 
ruptci',  18TJ,  bave  not  t)een  uniformly  applied  In  dis- 
tributions under  Stale  lusolveat  Laws;  lor  In  Mas- 
■aohusatts  It  Is  held  tbat  the  creditor  can  share 
only  on  the  deBelency  of  his  debt  after  eihaiiBtlng 
the  security  (Amory  v.  FthucIs.  10  Mass.  808),  with- 
out rerofnilzlng  tbe  dlBlmcUon  as  made  In  the 
Bankrupt  Act  betivren  gecurlties  on  the  debtor's 
estate  and  those  of  third  pcraons.  See  Cabot  Bank 
V.  Bodmiin,  11  Gray,  134;  RicbardsOD  v.  Wyman,  ^ 
OTKy.US;  I^DCktOD  V.  WoIcott.BMet.  8Wi. 

Id  Iowa,  and  by  the  earlier  declsiaoB  of  New  York 
and  Rhode  Island,  a  creditor  wbo  has  a  claim  le- 
«urod  by  a  lien  is  entitled  ta  a  dividend  tram  the 
voluntary  QsalBnee  of  bis  debtor  only  on  such  res- 
idue of  Ms  claim  ss  may  remain  unpaid  after  he 
bss  aihauated  the  property  suhiect  to  his  lien.  Re 
Snowies,  13  EL  L  DO:  Stronffv.  Bklnner.l  Barb. 580; 
Besley  v.  Lawreooe,  11  Palffe,  sel,  6  N.  Y.  CS.  L.  ed. 
M);  Uldiceley  v.  Blocomb,  sa  How.  Pr.  ISe ;  Dickson 
T.  CI>om,  B  Iowa,  19  ;  Wurts  v.  Hart,  18  Iowa.  G19. 

This  nils  Is  m  aooordance  wltb  tbe  established 
tuts  in  equity  tbat  wliere  one  creditor  has  a  beo  on 
two  funds,  and  another  has  a  Ilea  only  on  one  of 
«  L.R  A. 


them,  tbe  former  d 


It  exhaust  tbe  fund  upon 

lien.  He  Knowles,  lapra. 
But  tbe  equitable  rule  that  where  one  creditor 
has  a  lien  upon  two  funds,  and  anolber  creditor  a 
lien  upunonly  one  of  them,  tlie  former  will  l>e  com- 
pelled to  rcoDrt,  In  tbe  first  Instance,  to  the  funtt 
upon  whirh  he  baa  an  eiclusfve  lien,  will  not  be 
enforced  where  It  would  optrateto  tbe  prejudioe 
of  the  party  entitled  to  the  double  aeounty.  Bate* 
v.  Paddock,  T  West,  Rep.  222, 118  111.  BZT :  Pwoet  ■. 
Rcdbfvd.  TS  lU.  S74;  Brown  v.  Cozard,  S8  HI.  ITS; 
L'nlied  Bbitee  v.  Iluocan,  12  111.  £:»;  8  Pom.  Eq. 
Jur,  I  ia*. 

In  proceedings  under  tbe  Insolvent  Law,  a  se> 
oured  creditor,  not  bavln^  sold  or  surrender^  lib 
•ecnirlty  to  tbe  aselgnee,  has  no  rlgbt  to  prove  Uw 
secured  debt,  unlen  the  DBsignee  dan  treat  tba  act 
of  tbe  creditor  as  a  ooncluelve  eleotlon  to  prove 
tbe  debt,  and  a  waiver  and  equitable  relenne  of  the 
security  to  him.  KIchols  v.  Smitb,  8  New  Kag. 
Rep.  GOT.  113  Mass.  16G. 

Wban  the  creditor  wbo  holds  tbe  security  wbloh 
cornea  within  tbe  terms  of  lbs  statute  Inadver- 
tantly, by  mistake  either  of  law  or  faot.  proves  hlS 
wbole  debt  without  disoloaloK  his  security,  and. 
t>eIore  tie  bas  derived  any  advanbifre.  or  tbe  laed- 
Itors  bave  suffered  any  detriment  from  bis  act, 
takes  proper  measures  to  waive  or  ahendoD  Us 
proof,  and  to  pui^ue  his  rlg-bta  as  a  secured  oied- 
Itor.  800ordln(  to  law.  ba  doea  not  Umeby  walw 


See  also  11  L.  R,  A.  841;  21  L,  R.   A.  822. 
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A.  mortgagM  petldoDed  for  tbe  sale  of  his 
security  and  to  be  permitted  to  prors  the  full 
amount  of  bis  debt  in  the  suit  for  the  admin- 

iBtratioQ  of  the  assets  of  tbe  deceased  morC- 
gagaia.  It  nas  held  he  could  prove  only  for 
o  much  of  his  debt  as  might  remain  unpaid 


Broekle/iiirtt  v.  Jtuop,  T  Sim.  438. 

The  same  rule  ia  caforced  as  against  credit- 
ors of  insolvent  estates. 

Ajiwrs  V.  Frandi,  16  Mats.  308;  Farimn  v. 
BoTitelU,  13  Met.  169;  WurU  r.  Hart,  13  Iowa, 
Bl.'S;  Third  Xat.  Bank  v.  I^jtahan,  6  Cent. 
Rep.  435,  ee  Md.  461;  Be  Knoalet,  IS  R  I.  SO. 

Upon  principles  of  equity  and  Justice  be- 
tween the  credilora,  the  rule  is  as  we  malutain. 
It  was  provided  for  by  the  statute  in  cases  of 
bankruptcy,  for  tbe  reason  tliat  it  was  lust  and 
equitable.  It  wna  enforced  in  England  before 
any  alutulory  provision, 

Jerti,  V.  H/nia,  7  Abb.  Pr.  N.  8.  820. 

Mr.  A.  H.  Hills,  for  respondent: 

Tbe  creditor  is  entitled  to  prove  and  have 
dividends  upon  his  entire  debt,  lireapectiTe  of 
bis  collateral  security 

Putnam  v.  Olark,  17  Vt.  84;  Wat  v.  Rut- 
laad  Bank.  19  Vt.  408;  Mom',  v.  ftin/rf.  2  N. 
a  488;  tSndlay  v.  Hotmer,  2  Conn.  350;  Logan 
y.  Anderton,  18  B,  Mod.  114;  Kramer  i£  Ea/im'i 
App.  87  Pa.  71;  Pallen't  App.  4fi  Pa.  151; 
Bate*  V.  Paddeeic,  7  Weal.  Rep.  223,  118  111. 
524;  7a(M  v.  Dodge,  11  West.  Bep.  623,  123 
111.  SO;  AUm  v.  Uanielton,  4  :New  Eng.  Rep. 
106,  15  B.  I.  480;  Story.  Eq.  Jur.  ^  6644,- 
Bishop,  IdeoIv.  Debtors,  373;  Ma»on  t.  Bogg, 
2  Myf.  &  Cr.  443;  Aldrieh  v.  Coapef,  8  Ves. 
Jr.  882;  2  Lead.  Cas.  In  Eq.  "TS;  EellaMM  Gate, 
L.  R.  3  Cb.  76S,  89  L.  J.  N.  S.  Cb.  112 ;  Bt 
Earnest  Bkg.  Go.  [Ex  parte  Baiilc  of  Engia-nd) 
«e  L.  J.  N.  8.  Oh.  759, 18  Week.  Sep.  644,  23 

■or  forfeit  hla  security;  nor  do  tbe  unseoured  ored-  i 
(tore  acquire  an  equilable  right  to  It  wblob  can  be 
enlurccO  bytbeassljfnee.   Ibid. 

Tbat  be  is  entitled  to  ailivldend  only  on  that  por> 
Uori  of  bis  claim  wblcb  remains  unpaid  after  do- 
dni'tlD)t  the  moDcya  r'celveit  from  tbe  securitieo.  Is 
tnHA  m  Third  Nat.  Bonk  v.  LanaliBii,  8  l^nt.  Rep. 
'tis,  M  Ud.  tei. 

Tbe  obligBttoD  of  tbo  trustee  of  an  Insolvent  as- 
aignor  to  pay  the  latler's  debt  depends  upon  the 
■tate  of  the  account  between  tbe  creditor  and  the 
aenlgnor  at  the  time  when  payment  la  made,    ll'tA. 

Tbe  creditor  of  on  Insolvent,  boldlng  a  mortgage 


h.  T.  K.  8.  896;  Be  Joint  Stoek  Diianint  Co. 
( Warrant  Finanet  Co'$  Gate)  L.  R.  6  Ch.  88, 
89  L.  J.  N.  8.  Cb.  122,  31  L.  T.  N.  8.  836. 

The  doctrine  that  where  one  crcdilor  baa  a 
lien  upon  two  funds  for  the  payment  of  hU 
debt,  while  other  creditors  of  the  sane  debtor 
have  a  lien  upon  one  of  tbe  two  funds,  Ibe  first 
creditor  will  be  obliged  to  resort  to  that  fund 
upon  which  tbe  second  creditor  bas  do  lien,  la 
never  applied  when  it  will  in  any  manner 
trencb  upon  tbe  riKbts  or  in  Ihe  least  operato 
to  Ibe  prejudice  of  the  double-fund  creditor. 

CheaebTovgh  v.  Millard.  1  Jobus.  Oh.  409,  1 
N.  T.  Ch.  L.  ed.  190;  Brinkerhoff  v.  Mareia, 
6  Johns.  Ch.  320,  1  N.  Y.  Ch.  L.  ed.  1096. 

Where  tbe  sufficiency  of  tbe  fund,  to  wbicta 
tbe  junior  creditor  cannot  resort,  to  pay  tha 
prior  creditor's  debt  in  full,  ia  doubtful,  or  tba 
prior  creditor  refuses  to  run  the  hazard  of  g«t^ 
ting  hfa  pay  out  of  that  fund,  the  rule  does  not 
apply. 

Uttrtmn  t.  Booth,  19  Johns.  466;  Bernha/rdt 
V.  Lymbumtr,  85  N.  T.  172. 

The  rule  in  bankruptcy,  which  requires  tbat 
the  collateral  security  be  exhausted  before  tlia 
creditor  draws  a  dividend,  was  purely  statu- 
tory and  doea  ni  ' 


jfa«un  V.  Bogg.  2  Myl.  &  Cr.  443;  Jerei*  i 
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to  enforce  the  lien  at  tbe  marteage,  and  at 
«ame  time  claim  allowanoe  from  the  eetato  for  the 
face  value  o(  tbe  notes.  He  will  be  deemed  to 
have  elected  to  olalm  his  right  under  the  mort- 
gage. GummerBell  v.  Honbloom,  1  West.  Hep.  TIT, 
U  Mo.  App.  iTl. 

The  ButhorlUea  ai«  la  conflict,  and  a  plausible 
reason  cao  be  given  lor  elthervlow;  but  tbe  nolght 
ul  authority  Is  in  favor  of  the  proposition  that  the 
dividend  should  be  allowed  on  tie  whole  claim. 
Paddock  v.  Bales,  1»  lU.  App.  ITD;  Findlay  v.  Hoa- 
mor.  E  Conn.  850;  Moaes  v.  Banlet,  S  N.  H.  AW, 
Logan  V.  Anderson,  IS  B.  Hon.  lU;  Patten's  App. 
U  Pa.  Ul ;  Kelm's  App,  £T  Pa.  <i2 ;  Putnam  v.  Rua- 
•ell,  IT  Vt.  64;  West  v.  Bank  ot  Rutland,  1»  Tt,  lOS; 
JervU  T.  Smith,  1  Sheld.  18B.  T  Abb.  Pr.  N.  B.  HT. 

The  Pennsylvania  decMoni  hold  that  a  creditor 
kentlcled  to  a  dividend  under  an  aalgnment  not 
merely  as  a  oredlior  but  a*  an  equitable  owner  ol 
6L.R.A. 


Or»7,   J.,   delivered    tbe   opinion   of   tha 

Tbe  only  question  presented  for  our  condd- 
eralion  and  determination  by  this  appeal  ia 
whether  the  ciedilor  of  this  iuaolven)  corpora- 
tion was  entitled  to  prove  and  receive  a  divi- 
dend upon  tbe  full  amount  of  (be  debt  duo 
from  the  ioBoivent  estaie,  or  whctlier  tbe  re- 
ceivera,  as  tbe  personal  lepreseniuiives  of  tbe 
insolvent,  could  reduce  the  claim  of  tbe  cred< 
ilor,  for  the  purposes  of  a  dividend,  by  com- 

tba  assigned  eatate,  and  that  ttie extent  of  bis  own- 
ership ia  flied  by  the  amount  ol  bis  claim  wben  the 
assignment  is  made.  Re  Bates.  IIH  111.  SSD:  ^bunk's 
App.  £  Pa.  SOU;  Kelm's  App.  2!  Pa.  &.  Brough'a  E» 
late.  Tl  Pa.  *60. 

So  a  oredltor  by  bond  and  mortgage  was  held  en* 
titled  to  a  pm  rala  dividend  on  his  whole  chilm, 
even  though  he  had  collectod  the  greater  part  ot 
It  out  of  tbe  mortgaged  property.  Uorrls  v.  Ol- 
wlne,  S9Pa.«l:  UUlcr-a  App.  BS  Pa.  Ul;  ar^tTi 
App.  TO  Pa.  la-.  Bates  T.  Paddock,  T  West.  Bep.  ZSi, 
118  111.  SSI. 

A  creditor  may  prove  bis  whole  debt  without  t» 
gard  to  any  collateral  security  he  may  hold.  If  Ibe 
divldeixd  so  reduces  the  debt  that  the  oollaieral  se> 
curlty  will  more  than  pay  for  It,  the  peraooal  i«p- 
reeentatlve  Is  bound  to  redeem  for  the  benefit  of 
the  general  credltora.    Bates  y.  Paddock,  supra. 

Where  a  creditor  held  a  trust  deed  to  secure  her 
claim,  which  had  never  been  foreclosed,  and  ber 
whole  debt  was  provided  tor  in  the  aaelgament, 
and  waa  listed  as  one  of  the  UablUtlea  of  the  debt- 
or, the  whole  la  to  l>e  ptld  pro  rola  from  the  as> 
sets:  aod  tbe  amount  of  her  dividend  must  ba  cred- 
lled  on  the  whole  debt,  and  the  mortgage  f  orccloiwd 
on  the  balance;  and,  should  there  l>e  a  gurplua.  it 
would  go  to  Ibe  assignee.    IIM, 

One  having  a  lien  on  property  for  securing  the 
payment  ot  a  debt  against  an  Insolvent  debtor  may 
mtaln  the  property  and  enforce  bis  lien,  It  the  sa> 
Blgnee  does  not  requira  U  to  t>e  sold.  BoseH  r* 
Heath  (Tt.)  Jan.  0,  UBU 
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pelllne  ft  dedncUon  from  the  smonnt  of  the 
inoTea  debt  of  the  value  of  collateral  aecuri- 
tle»  or  of  any  proceeds  thereof. 

There  are  conflicting  decieloni  upon  this 
queniioQ  In  the  courts  of  the  United  Stales; 
aod  in  EnKland,  if  we  look  beck,  up  the  cur- 
rent of  opinions,  we  ma;  And  some  differences 
In  views.  But  the  preponderance  of  aulhoritj 
Is  in  favor  ot  the  view  that  the  creditor  baa 
the  right  lo  prove  aod  have  dividends  upon  his 
eorlie  debt,  irrespeclive  of  the  collateral  secu- 
rity. Id  this  6[ate  the  precise  question  is 
wilboiit  any  controlling  precedent.  Two  casee 
decided  by  the  apecial  term  of  the  supreme 
court  are  to  be  found  In  the  reporU  which 
perb&pa  bear  upon  the  question.  They  arose 
under  general  asaJKninenu  for  the  benefit  of 
credflors  and  are  conflicting.  It  may  be  said, 
therefore,  that  the  fleld  is  open  to  us  for  re- 
view and  dttermlnalion.  I  think  we  must 
conclude  that  the  view  which  I  have  men- 
lloDed  as  having  the  weight  of  aulhority  in  ita 
favor  is  the  one  beet  according  with  the  prin- 
ciples and  established  rules  of  equily  jurispru- 
dence, to  which  depRrtment  of  leeal  science  Che 
question  pertains.  ISome  confusion  of  thought 
■eems  to  be  worked  by  the  reference  of  the  de- 
cision of  the  queslion  lo  the  rules  of  law  gov- 
erning Ibe  administration  of  estates  in  bsnk- 
rupicy;  but  there  Is  no  warrant  tor  auy  such 
reference.  The  rules  in  bankruptcy  cases  pro- 
ceed from  the  express  provisions  of  the  titat- 
oie,  and  they  are  not  at  all  controlliQi;  upon  a 
flourt  administrating  in  equity  upon  the  estates 
of  insolvent  debtors.  The  Bankrupt  Act  re- 
quires the  ctedilor  to  give  up  his  security  Id 
order  to  be  entitled  to  his'whole  debt;  or,  if 
be  relaios  it,  he  can  only  prove  for  the  balance 
of  the  debt,  after  deJuctiufr  (he  value  of  the 
•ecurlly  held.  The  Jurlsdiclion  in  bankruptcy 
la  pecullur  and  special,  and  a  particular  mode 
of  administration  Is  prescribed  by  the  Act. 
To  adrntnisler.  in  rases  of  Insolvency  coming 
within  the  Jurisdiction  of  courts  of  equily,  by 
analogy  wiih  the  modes  of  bankruptcy  courts, 
fi  not  required,  end  their  precedenls  are  not  to 
be  deemed  as  causing  any  change  in  the  rules 
eatabllHbed  by  couria  of  equily  for  the  marshal- 
tnir  and  distribution  of  aasets. 

Buggestion  Is  also  made  of  a  principle  of 
equity,  aa  controlling  upon  the  question.  It 
la.  that  where  the  creditor  has  two  funds  of  his 
debt  Tlo  which  he  can  resort forpeyment,  and 
another  creditor  has  a  lien  on  one  fund  only, 
equily  will  compel  a  resort  by  the  first  creditor 
to  that  fund  to  which  the  lien  of  the  other  d( 
not  extend.  But  that  is  not  eiacily  this  ca  . , 
nor  la  the  principle,  if  it  were,  decisive.  The 
author,  whose  statement  of  the  principle  is 
quoted  from,  baa  jimileditsapplicalioalosuch 
esses,  where,  to  compel  the  flrst  creditor  to  re- 
sort to  the  one  fund, will  not  operate  to  bis  prej- 
udice, or  trench  upon  bis  rights.     Btory,  Eq. 

Jur.  g  ess. 

Judge  Story  assigns  aa  a  reason  for  the  ap- 
plication of  the  principle,  thai  by  SO  compelling 
the  creditor  to  saiiefy  bis  claim  out  of  one  oi 
the  funds  no  Injustice  Is  done  to  him  In  point 
of  security  or  payment.  The  learned  author's 
reason  negatives  the  proposition  that  a  secured 
creditor  shall  lose  or  forego  any  advaotafce 
which  be  may  have  by  reason  of  security,  and 
8L.R.A. 


through  which  the  fullest  satiifnctton  ot  kta 
debt  can  be  obtained. 

In  EtxrUon  v.  Booth.  19  Jxho^t.  486,  Spt-ncer. 
Ok.  J.,  held,  with  reference  to  ihe  equitable 
rule  Invoked  by  the  appellants  here,  thai  it  Is 
QOt  to  be  enforced  if  it  will  "in  the  leiist  im- 
pair the  prior  creditor's  ri^t  to  raise  bis  debt 
oiitofboth  funds."  And  be  emphatically  re- 
marked: "I  know  of  no  principle  of  equity 
which  can  take  from  him  any  part  ot  his 
security  until  be  is  completely  satisfled."- 

Where  could  any  such  principle  buve  Ita 
onrinf  The  agreement  between  the  debtor 
and  the  creditor  was  that  a  debt  should  be  paid. 
That  debt  Is  a  deflulte  quantity,  aod  nothing 
less  than  Its  full  amount  can  be  said  to  be  the 
debt.  Ills  Dotsltered  or  affected  in  Itsnmount 
because  the  creditor  may  hold  some  collateral 
security.  That  is  not  a  factor  of  the  dcl-t;  but 
merely  an  incident  to  the  debt.  The  very  fore* 
and  meaning  of  a  collalersl  security  are'  in  the 
idea  of  atruarautyof  Ihe  performance  of  the 
principal  sereemeDt  which  was  topay  Ibedebt. 
The  prooerly  which  a  creditor  holds  ascollot- 
eral  to  the  indebtedness  of  his  debtor  sccurea 
him  to  that  extent,  in  case  bis  debt  is  not  paid 
in  full  by  the  debtor,  or  by  bis  estate. 

As  between  the  creditor  and  bis  debtor,  th« 
latter  could  uot  compel  Ibe  former  to  resort 
first  to  bis  collaterals  before  asserting  hU  claim 
by  a  personal  suit.  The  debtor  has  no  cuntrol 
over  the  application  ot  the  <iK>llaterals.  It  ia 
the  general  rule  of  equity  that  the  creditor  is 
uot  bound  to  apply  his  collateral  securities  be- 
fore enforcing  bU  direct  remedies  agai^ist  tbe 
debtor.  Btory,  Eq.  Jur. ;;  MO;  Lewitf.  l/nitei 
SiaUi.  63  U.  8.  018  [28  L.  ed.  5181, 

Then  on  what  principle  can  we  bold  that  be> 
cause  tbe  debtor  becomes  insolvent  tbe  coi^ 
tract  with  his  creditor  ia  changed,  and  that  tb» 
creditor  cannot,  under  tbnee  circumstances,  en- 
force bis  direct  claim  against  the  debtor  until 
he  has  realized  on  bis  securitleeT  Is  tbe  nila 
capable  of  such  inversloni  I  cannot  see  any 
reason  In  Ihe  propoeiiion.  I  do  not  see  wby. 
In  the  absence  of  intervention  by  positive  or 
statutory  law,  tbe  engagements  of  partie* 
should  be  varied. 

If  ia  bankruptcy  another  method  was  pre- 
scribed by  the  Statute  for  the  proof  and  pay- 
ment of  debts,  it  was  a  matter  purely  wltbm 
the  discretion  of  the  Federal  Lefnslature.  It* 
constitutional  right  toeslablish  uniform  lawson 
the  subject  of  uankriiprcifa  throup-buut  the 
United  States  obviously  included  the  power 
to  prescribe  the  mode  of  marshalling  the  insolv- 
ents' assets  for  diBiribuIion  among  creditors, 
and,  being  the  law  of  the  country,  it  bn-omesa 
part  ot  every  contract.  But  this  furnishes  no 
reason  why  the  established  rules  of  courts  of 

Sulty  should  be  clanged  in  the  admlnistralion 
Ibe  esiales  of  iusolvenla. 
In  KeOoek-i  Gate.  L,  R.  8  CI.  App,  789.  de- 
cided to  1868,  it  was  held  that  In  tbe  winding 
up  of  acomoany.  under  the  Companies  Act  Of 
1862,  a  creditor  holding  security  might  prove 
for  the  whole  amount  due  to  bim,  una  not 
merely,  as  in  bankruptcy,  for  the  balnnce  r» 
mainingd  ue  after  realizing  upon  or  valuing 
hisse      ■■ 


,Coo;-^lc 


1890: 


HoNTOOKSBT  CouHTT  T.  Ibnim, 


4«l 


tice  Id  bnnkiuplc7  famlsbed  a  precedeot, 
wbicb  shouKi  betoMowedia  tbeadmiafairatloD 
ta  asseLi;  but,  in  Mnton  v.  Bogg,  B  M;l.  &  Cr. 
M7.  decided  in  18a7.  /-m?  CbanetlleT  Colten- 
ham  said:  "Tbal  tba  priodple  nh<cb  tbe  de- 
cision In  Ortenvtood  v.  Taylor  proftsaes  to  fol- 
low cannot  be  tlie  principle  of  a  court  ofequttv, 
1b  further  pruved  by  tbe  circunislancB  thai  in 
bankruptcy  a  particular  mode  U  prescribed. 
A  creditor  may  there  prove;  but  then  be  must 
jtive  up  bia  ^curity;  or  be  may  obtain  an  order 
diBt  his  security  abould  be  sold  and  that  he 
should  prove  for  tbe  difTerence.  Id  equity, 
bowever,  a  party  may  come  in  and  prove  wilh- 
oul  glvlDg  up  or  affecting  his  securities,  eicept 
so  f BT  aa  the  ainouDt  of  hia  debt  may  be  dimio- 
iabed  by  what  he  may  receive." 

Mamn  v.  &>gg  naa  a  case  of  tbe  admlniatra- 
tlon  of  tbe  insolvent  estate  of  a  deceased  per- 
son, and  Z,M^i  Coti^Qham  furtber  remark ed,  as 
to  the  rightaamoriKBge  creditor,  "a  mortgagee 
has  a  double  securily;  he  baa  the  right  to  pro- 
ceed against  both  and  to  make  tbe  best  he  can 
of  boin.  Why  be  should  be  deprived  of  thU 
right  because  the  debtor  dlea  and  dies  inaolvenl 
is  not  very  eaav  to  see." 

Then  Bir  Wm.  Page  Wood,  apeattlog  Id 
Kdloek'*  OoM,  tupra,  of  tbe  dectoion  Id  Grtett- 
wood  T.  Taylor,  said:  "This  court  Is  Dot  to  do- 
part  from  Its  own  eslabliahed  practice,  and 
vary  the  nature  of  tbe  contract  between  (he 
mortgBcor  and  biortgagee  by  analogy  to  a  rule 
wblrh  has  been  adopted  by  a  court  having  a 
peculiar  Jurisdiction,  esiablished  for  admiula- 
lering  (he  properly  of  traders  unable  to  meet 
tbeir  engagemeois;  which  property  the  court 
found  ft  proper  and  right  to  distribute  in  a 
particular  manner,  riffferent  from  tbe  mode  in 
nhich  it  would  have  been  dealt  nilh  iD  the 
court  of  chancery.  ...  We  are  asked  to  alter 
the  contract  between  tbe  parties  by  depriving 
the  secured  creditor  of  one  of  bfa  remedies, 
namely,  thp  right  of  standing  upon  hla  aecuri- 
ties  until  they  are  redeemeil. 

So  in  this  country  we  find  tbiit  ruie  more 
generally  prevsiliDg  which  allowa  the  creditor 
holding  securiiiea  to  prove  and  to  receive  his 
dividend  on  (he  whole  debt.  It  la  asaertod  In 
Jvdm  Blory'a  work  on  Equity  Jurisprudence, 
g  e^,  and  In  tbe  following  cases:    Be  Bate*. 


USUI.  5M:  Wtat.  SvaandBai,kAiYl.*09i 
Uomt  V.  Banlet,  S  N.  H.  488;  Findlay  f.  Bot- 
mer,  3  Coon.  liSO;  Logan  v.  Andertoji,  18  B. 
UoD.  114. 

In  Pattm'i  App..  43  Pa.  IQl,  it  was  held,  in 
relation  lo  ah  afsignment  made  for  creditors, 
that  the  unsecured  creditor  has  no  right  to  Um  . 
beueflt  of  the  securities  lield  bv  anotlier  credt 
tor,  until  that  other's  whole  debt  waa  paid. 

In  Allen  v.  Danielton,  IS  R-  L  480,  4  New 
Eng.  Rep.  100,  wblcb  waaacaae  arlaiDgurtder 
an  Tn«nlvent  aaxignment,  Durfce,  Ch.  J.,  deliv- 
eHng  the  opinion  of  that  court,  said:  "Accord- 
ing lo  llie  decided  weight  of  authority  tbt  rul* 
ia  to  allow  cradtlors  to  bring  in  their  claims  In 
full  end  have  dividends  accordingly." 

That  opinioD  la  both  well  couaidered  ai>d 
able; and  it  dellberaietj overruled  apriordecia- 
ion  of  the  court  in  the  case  of  Emrvle/  Putt- 
lion,  18  R.  I.  90.  The  learned  chief  Juatioa 
admitted  tbe  error  Into  which  they  bad  pre- 
vioualv  falleo,  and  remarked  that  tbev  would 
have  aedded  tbe  caae  differently.  If  ttiey  bad 
then,  as  now.  the  same  array  of  autboriU'ea 
presented,  and  tbal,  in  adopting  the  oiber  view, 
not  only  the  correct  rule  would  be  eatablished, 
but  the  rule  wbicb  was  generally  prevalent 
elaewbere.  The  counsel  for  tbe  ajipellania 
finds  decisJooB  bv  the  courts  of  Masaacbueetta, 
Iowa  and  Maryland,  which  undoubledty  coa- 
flict  witb  the  views  we  incline  to.  But  i  think 
that,  whether  we  look  at  this  question  in  tb« 
light  of  reason,  or  of  the  adjudged  cases,  tba 
rule  which  best  commends  itself  to  our  judg 
meot  is  that  which  leaves  the  contractual  rela- 
tions Of  the  debtor  and  bis  creditors  unchanged 
when  iasoWency  has  bniueht  Ibegeneral  ealat* 
of  tbe  debtor  within  tbe  jurisdiction  of  a  court 


tate  for  what  is  due  to  him,  and  to  receive  ft 
dividend  upon  that  amount  If  tbe  collateral 
securities  are  more  tbau  aufficient  to  satisfy 
any  deficiency  la  tbe  payment  of  the  debt  from 
the  dividends,  the peraonalri'prest'BtHlivea  maj 
redeem  them  for  the  ixneflt  of  tbe  estate. 

Tlie  order  appealed  from  t/iotitd  ba  affirmed, 
viith  eoeU. 

Alt  concur,  Rnger,  Ch.  J.,  Id  result,  except 
Earl  and  -O'Brien,  JJ.,  taking  no  part 
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Theodore  H.  RI8TINE,  Admr.,  eto. 

(....ind > 

1.  Insanity  irhieh  leada  the  peraon  at 
llleted  •Itb  It  to  nuihB  indecent  eipnaure  at  his 
penoQ  fn  public  readera  Mm  daneerous  to  oom- 
mimltj  wIEliln  tbe  meuiluB  ol  Uev.  Etat.  ISBI, 
U  Uti-eiSU,  whlcb  provide  for  the  restraint  of 
such  persons  at  publla  eipenee  end  the  re-lm- 
tnirsement  at  the  putiUa  treaaurr  out  of  tbelr  es- 

S.  County  eonmlawloners  ar«  not  an- 
tboriacdto  enter  Into  i»>ntraeta  for  Uie 

cueaad  lappoitat  penona  in  the  ooiutr  aa;rbuii* 
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for  the  poor,  which  are  orfTHclzed  eolely  for  the 
purpoae  of  public  charlt;  and  benevtilenoe;  beoee 
DO  recovery  obd  be  bad  br  tbeoi  upon  a  coetraot 
to  par  for  oare  and  support  funilabed  to  an  In- 
sane person. 

I.  Th«IawralseanolnipIiedabllg:ntioB 
on  tbe  part  of  one  received  Into  a  aharltuble  la- 
atltiitloa  for  support  or  treatment  to  pa;  ttaer»> 
for  In  tbe  absence  of  eoontract;  such  relief  is  re< 
ferred  to  motives  of  obarltj  unless  tbe  charter  or 
br -laws  of  the  lostltutlon  provide  that  compena^ 
tlon  mar  and  shall  tie  demanded. 


{DerlaiMre,  Ch.  J.,  i 


d  aot,  3.,  t 
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In  favor  of  defeodant  Id  an  action  brought  to 
recover  compeosiitlon  for  care  adiI  support  f ur- 
nL^bed  to  an  iDsaoe  pereon.     Aprmed. 

Tbe  facts  are  fully  stated  in  tlie  opinion. 

2fr.  John  H.  Bnrford  for  appellants. 

Meaara.  Kennedy  &  Kennedy  for  appel- 

Ultehell,  J.,  delivered  tbe  opioioo  of  the 

In  tbe  year  1878  Jobn  W.  Hulett  -was  ad- 
judged a  perann  of  unsound  mind,  incapnble 
of  managing  his  estate,  and  waa  accordlnf^ly 
placed  under  Kuardinnship  by  order  of  tbe 
Circuit  Courtof  Mont(!oroery  County.  At  the 
Seplember  Term,  1874,  tbe  ^niardlan  appeared 
before  the  Board  of  Com  mission  era  of  the 
County  and  represented  that  bis  ward  was  pos- 
aeaseil  of  an  estate  amply  autflelent  to  pay  for 
bis  board  and  care,  and  [bat.  as  guardian,  he 
was  willing  to  enter  into  an  ag^pcment  wUb  the 
County  Board  to  pay  fS  a  week  for  tbe  board 
and  care  of  hia  ward.  It  was  thereupon  agreed 
between  tbe  Board  end  the  guardian  that  Ihe 
insane'  ward  should  be  received  into  the  county 
asylum  for  (be  poor,  to  be  boarded  and  cared 
for  under  the  supervision  of  tbe  superintendent 
of  tbe  asylum  at  the  price  of  |S  per  week,  and  , 
an  order  was  n)ade  upon  tbe  Com  mi  salon  era'  i 
record  Bceordlo^ly.  The  ward  died  In  18H7, 
leaving  an  estate  valued  at  $3,000.  The  Board  . 
of  Commissioners  (hereupon  filed  a  claim  t 
aeninst  bis  estate,  In  which  they  set  out  tbe 
foregoing  order  end  agreement,  and  alleged 
thot  the  Board  bad  fully  complied  wilb  its 
agreement,  nod  tbat  there  remained  due  the 
County  something  over  I400  on  account  of 
board  and  care  furnished  the  decedent. 

By  way  of  Inducement  It  Is  alleged  that  the 
fnanue  ward  was  wholly  incapable  of  taking 
care  of  himself;  that  he  was  dangerous  and  in- 
decent in  his  habits:  tbat  tbe  guardian  bad  no 
auilable  or  safe  place  In  which  lo  confine  him; 
that  be  bsd  been  unable,  after  repeated  efforts, 
to  procure  anyone  to  take  cbarse  of  and  care 
for  him,  and  thai  be  therefore  made  application 
to  the  Board  of  Commissioners,  as  above,  to 
have  bim  admitted  into  the  county  asylum, 
wliere  a  suitable  place  hni  been  prepared  to 
keep  and  lahe  care  of  such  perBonn  bb  be  was. 

The  question  is  whether  or  not  the  Bosrd  of 
Commis.oioners  was  entitled  lo  recover  for  what 
reniained  unpaid  at  (be  death  of  (he  ward,  ei- 
ther upon  the  contract  specially  pleaded  or  for 
the  value  of  the  board  end  neces.<srica  furnished 
as  upon  an  implied  promise  to  pay. 

The  fnci5  as  prcMnied  make  it  apnarenl  that 
the  person  against  wbnse  eslnte  this  claim  is 
being  proepcuted  was  innnne  and  dannprous  to 
community,  within  the  meaning  of  the  Statute. 
One  wliose  insanily  is  of  such  a  clinmrter  as  lo 
lead  him  to  make  Indecent  eiposure  of  bis  per- 
son in  public,  end  wbn.  on  that  account,  be 
comeaa  cnnstnni  mennce  lo  nublic  mnnilily  and 
decency,  isas  certainly  dancerous  to  communi- 
ty, if  suffered  to  remain  at  large,  as  is  one  who 
thi-eatens  phvslcsl  Injury  to  olbers.  The  Plat- 
Hte,  !:S  5I42-5IB0,  mskea  provision  whereby 
such  persons  msy  be  resframed,  under  the  or- 
der of  tne  circuit  court,  at  the  public  expense. 
Provision  Is  also  made  whereby  the  piiblie 
treasury  may  he  reimbursed  out  of  tbe  estate 
of  a  peraon  daDgeroiuly  insane.  In  case  be  is 
SURA. 


poBwsaed  of  an  estate.  This  Statute  looka  !» 
tbe  protection  of  tbe  public  from  those  whosB- 
insanity  makes  them  dangerous  to  Ibe  com- 
munitT.  It  has  in  il  no  feature  of  charity  to 
the  individual,  nor  waa  it  enncled  with  a  view- 
to  benevolence.  If  proceediniia  had  been  taken 
under  this  Statute  and  the  person  adjudged  in- 
■ane  and  dangerous  lo  community  bad  becomfr 
a  charge  upon  the  public  treasury,  it  would 
have  been  within  the  power  of  the  County 
Commissioners,  by  the  very  terms  of  tbe  Stat- 
ute, to  collect  the  charges  out  of  the  eptale  of 
tbe  iuaane  person.     Rev.  StnU  1881,  ^  6147. 

No  regard  was  paid  to  the  sbove  Statute. 
Tbe  Constitution  provides  for  tbe  eslahliphment 
and  support  of  certain  benevolent  institutions, 
and  confers  power  upon  county  boards  "to 
provide  farms  as  an  asylum  for  those  persona 
who,  by  reason  of  age,  infirmity  or  other  roia 
fortune,  have  clsims  upon  the  svmpatby  and 
^d  of  society."    Const,  art.  9,  g '%. 

Tbe  Legislature,  in  devising  a  charitable- 
scheme  for  the  care  end  support  of  the  poor, 
enacted  that  "every  county-  sbould  rMiese  snil 
supoort  all  poor  and  indigent  persons  lawfully 
settled  therein,"  and  that  it  should  he  lawful 
for  county  commissioners  to  purchase  a  tract 
of  land,  and  to  build,  establish  and  orininiz.r  an 
asylum  for  the  poor,  and  employ  some  humane 
and  responsible  person  to  take  chsrge  of  tbem. 
"ev.  Htat.  1881,  S§  6069-001)0, 

Tbe  Statute  provides  ibat  all  poor  person* 
who  have  become  permanent  clinrces  on  the- 
county  may  be  received  into  and  supported  in 
the  county  asylum,  and  the  county  cnmrnis- 
sioners  are  authorized  to  assess  a  tax  for  tb»  ' 
support  of  tbe  poor  and  for  tlieesliililishment 
end  mflinlenance  of  an  esTlum:  but  we  find  no 
authority  for  a  county  board  to  admit  enyono- 
into  the  county  asylum  by  cnntmet  or  to  re- 
ceive pay  for  Ibe  care  and  support  of  anyone 
admitted  into  the  instl  tut  ton.  TheorgnnizailnD 
and  maintenance  of  county  ssvliims  for  tbs 
poor,  snd  tbe  care  and  support  of  those  who- 
are  admitted  into  ihem,  la  a  part  of  a  scheme  of 
immixed  public  charity  and  Lenevf  lenee  whleh 
was  inaUEurated  under  the  express  sanction  of 
tbe  Constitution, 

An  institution  organized  for  tbe  STOwed  pur- 
pose of  bestowing  or  adroinisterlni  charity, 
unless  specially  authorized  by  Its  charter  to  do 
so,  cannot  contract  to  bestow  what  purports  to 
be  a  benefaction  for  a  rHce  or  to  dixpense 
charity   tor   pay.     The   Statute  nowhere   au- 

coniracts  for  the  care  and  support  of  per^ni 
in  tbe  asvlums  orgnntzed  for  the  cnre  and  sup- 
port oftbe  poor,  nor  is  there  any  imnlicatlon 
that  persons  who  are  admitted  Into  those  asy- 
lums can  be  so  admitted  by  contract  with  tfia 
countv  "ommissioners.  In  '^teitzrr'nu'i  Gminty 
V.  HiMibravd.  1  Ind.  6B5.  it  waa  held  tbm  (he- 
provision  made  bv  law  for  tbe  support  of  Ihe 
poor  waa  purely  charitable,  anil  thstahushai.d 
could  not  be  held  liable  for  board,  lodeing  and 
support  furnished  Is  the  county  asylum  to  hla- 
wife.  Again  in  NobU  Covnt/i  v.  ew-hmolcr,  51 
Ind.  410.  it  was  held  tbat  a  con  I  met  made  by 
the  bu'linnd  ot  an  insane  wife  with  e  boerd  of 
commissioners  for  her  support  in  the  county 
asylum  waa  Invalid,  and  that  no  recovery  could 
be  bad  bv  the  coimty,  even  thougb  ft  had  per- 
formed Ibe  contract    The  case  first  cited  wa» 
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decided  In  1849,  belon  the  sdopUoo  of  tbe 
preaeul  Conalilulion.     The  dortnne  dislinctly 

CDUDcialed  ia  that  case  is  that  Ihe  coudIj  com- 
mis.  Loiieia  have  do  power  to  convert  an  Instl 
lulioD  tbnt  waa  ioteadeil  aa  a  public  charity 
fnlo  ft  boardioK  liouse  for  such  as  wished  ac- 
commodatioti  for  Uiemselvea,  or  for  their  rela- 
tioDa,  for  pay. 

A  coQvcnfioQ  10  teviK  our  ConntituHoa,  and 
moretliaD  tff eat;  sucmsive  Le^slatures,  have 
mul  and  adjourned  since  that  decisioa  was  pro- 
miilenti'd,  and  all  have  accepled  it  aa  a  correct 
erposilioQ  of  the  spirit  and  purpose  of  the  Con- 
Biiiuiion  and  lana  under  which  provision  has 
beeo  made  for  the  relief  of  Ihe  poor.  AD  the 
eiistinp;  laws  in  relation  to  Uiose  aaylums  hare 
eilher  beeo  enacted  or  re-enacted  Biace  the  de- 
cimons  eboTe  mentioned  were  promulgRted, 
■nd  yet  tliere  la  nowhere,  even  by  impliciition, 
any  power  conferred  upon  county  boards  to 
admit  peraona  of  any  deji^ree  or  station  into  a 
county  asylum  for  pay  or  hy  contract.  More 
than  forty  yean  ago  this  courl  declared,  in 
eftict,  ihai  ilie'e  instiiuiians  were  or^nized 
f'-r  piin-ly  ctinriiable  and  benevolent  purposes: 
llini  the  work  done  in  tbem  was  to  be  the  part 
of  ilii-  put>lic  in  the  ereat  labor  of  love  for  ibe 
unfortunate,  (bat  whs  to  be  done  without 
money  and  wilhnui  price;  and  the  Legislature, 
the  imiiiediHle  representative  of  the  people, 
during  all  this  time,  has  accepted  the  decisions 
of  this  court  as  correct  Inlerpretationa  of  tbe 
(pirit  and  purpose  of  ihe  Constitution  and  iaws. 
After  this  greai  lAp:!e  of  rime  we  are  now  asked 
to  oveiiurn  the  decisions  thus  acquiesced  in,  so 
(S  to  avUinnze  an  institution  that  has  all  this 
time  been  retnirded  as  a  noble  public  charity, 
to  be  converted,  in  part  at  least,  into  a  house 
of  privale  enieriaiiiment  by  contract  with  llie 
coiinly  commiBSinnera.  If  county  commission- 
ers may  make  a  contract  with  the  Kuardian  of 
an  insane  ward,  or  Ihe  husband  of  an  insane 
wif",  lo  care  tor  and  board  tbe  ward  or  wife, 
they  may  enter  inio  contracts  with  puardians 
of  minor  cliildren  to  have  Ibem  boarded  at  tbe 
a^lum  for  ibepoorat  an  agreed  price,  or  they 
may  enter  Into  contracts  with  husbands  whose 
wives  are  not  insane  for  a  liLe  purpose.  When 
it  is  llintislit  advisable  to  change  the  policy  of 
the  Male  so  as  to  authorize  county  asylums  to 
he  convened  into  places  for  confininj^  and 
keepj;sg  irvane  persons  by  contract,  or  for 
boarding  those  who  are  not  agreeable  lo  other 
members  of  llie  family,  tbe  rhnnge  ought  to 
be  made  by  the  Leg isin lure,  and  not  by  the 
courts.  Our  conclusKiii  is  Ibat  the  contract  re- 
lied on  was  uoauiliorized  and  beyond  the  power 
of  the  Coiiiity  Commissioners,  and  that  no  re- 
covery can  be  bad  tbereon.  Nor  can  there  be 
any  recovery  upon  Ihe^t/andimrn^rwifasupon 
aii'implied conlmci  or pmmise.  It isa tlioruugb- 
ly  si'tLled  propoaitioQ  thnt  where  one  is  re- 
celviil  Into  a  cliHritablc  institution  forsuppoit  or 
tren mil-Ill  tbe  law  taisi;siio  iu^plicd  oliligalioD 
to  pay  in  the  absence  of  a  coniracl.  When  an 
individual  Is  received  into  an  inslifulion  es- 
tablished solely  for  tienevolent  purposes,  Ihe 
Ian  refers  his  reception  and  the  lelief  adminis- 
tered to  him  to  motives  of  charity,  unless  Ihe 
chaitcr  or  by-laws  of  the  society  or  institution 
provide  that  compensation  may  and  eball  be 
charged.  An  institution  or  society,  no  more 
ibao  an  indi.idual,  can  a&uume  to  be  dispent- 
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lug  charity  and  at  the  aame  time  create  a  pecu- 
niary obligation  against  one  to  whose  necessi- 
ties It  ministers.  The  way-faring  man  who 
fell  among  thieves  may  have  been  as  rich  aa 
Dives,  but  became  under  no  implied  obligation 
to  leimburse  tbe  eood  Samaritan,  who  set  an 
eiample  of  charity  by  pouring  oil  and  wine 
into  his  wounds,  and  by  lodging  him  at  an  inn 
at  his  own  expense.  Services  which  were  in- 
tended to  be  gratuitous  at  the  time  they  were 
rendered  cannol  afterwerda  be  used  as  the  basis 
of  an  implied  promise  lo  pay.  Eamaey  ». 
Ramxfy,  131  Ind.  216-323. 

In  St.  JtwpA't  Orphan  Soeiety  v.  Wolpert,  80 
Ey.  SS,  it  appears  that  a  chariiable  institution 
organitted  for  tbe  purpose  of  educatiog  and 
mriinlaining  orpbnn  children  sought  to  re- 
cover from  a  ^ardian  the  value  of  raising  and 
maintsintng  hid  wards,  the  children  of  a  de- 
ceased soldier.  The  wards  had  been  raised  by 
the  society,  with  the  avowed  purpose  of  be- 
stowing upon  tbem  an  education  asa  matter  of 
charily.  LearEingafterwatds  that  the  guardian 
had  in  his  hands  a  considerable  sum  of  money 
which  had  been  paid  him  by  the  United  States 
government  as  pension  money,  tbe  mciety 
brought  suit  It  was  held  that,  the  society 
having  been  created  for  charitable  and  benevo- 
lent purposes,  it  could  not  recover  for  board, 
care  and  education  of  orphans,  wbose  control 
It  bad  taken  with  tbeavowed  purpose  of  besti 


and  benevolence  only,  tbe 
Ing  no  power  to  admit  persona  by  contract 
for  pay,  the  law  will  not  raise  an  implifd  ob- 
ligatinn  or  promise  on  the  part  of  one  admitted 
to  pay  for  the  value  of  his  board  and  support. 
The  law  will  imply  that  he  was  admitted 
through  motives  of  charily.  We  are  aware 
that  there  are  dpcislons  in  aoine  of  the  States 
that  ae<'m  to  hold  a  contrary  view.  Courts  in 
other  Slates,  however,  bold  to  the  views  enunci- 
ated by  this  court  in  the  caeea  cited.  Our 
opinion  is  that  Ihe  subject  is  not  now  07>eD  to 
thecourls  of  this  Slate  for  further  ejamination, 
until  the  Legislature  shall  have  intervened. 
Whether  an  overseer  of  the  poor  who  has  fur- 
nished temporary  relief  to  a  wife  or  child 
wrongfully  deserted  hy  a  huabnnd  or  parent, 
can  recover  from  the  person  in  default  upon  an 
implied  or  constructive  promise  we  do  not  in- 
quire. What  we  hold  is  that  a  person  who  Is 
admiiled  into  a  county  asylum  organirwl  for 
theaupfiorl  of  the  poor  cannot  he  charged  there- 
for eitber  upon  an  express  or  implied  contract. 
llie  judgment  it  affirmeil  mlA  cottt. 

BerkBbir«,  CA.  J.,  and  Old*.  J.,  dis- 
senting: 

I  We  are  compelled  to  diE^cnl  from  the  opinion 
of  the  court,   and    briefly  state  some  of  the 

I  reasons  which  lend  us  to  a  difleieot  conclusion. 

Conceding  ihat   under  tbe  law  the  contract 

fllliced  in  tiie  appellant's  complaint  was  one 

which  it  bad  no  legal  right  to  make,  it  does  not 

,  follow  thai  Ihe  appellant  migbt  not  enforce  it 
or  recover  upcn  a  gvanlvm  meruit.  The 
guardian  of  tbe  decedent  might,  under  the 
circumstances,  enter  into  such  a  contract,  and 
afier  his  ward  was  taken  Into  tbe  county  KOTtum 
and  cared  for  puranani  lo  the  contract,  it  did 
not  lie  in  his  mouth  during  the  lifetime  of  the 
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decedent,  dot  oflilsaijiiifn<sttatortbereaft«r,lo 
<leDf  the  Huihority  of  tbe  appellant  to  ectcr 
into  the  contract.  It  appears  thai  tbe  psities 
■II  acted  ia  good  faltb,  end  in  tbe  ligbt  of  the 
clrcumalaDces,  that  ivbtcb  waa  done  maa  for 
tbo  hest,  not  only  tor  tbe  decedent,  but  for  tbe 
pabUc. 

'1  lie  decedent  was  an  Insane  person  and  bla 
condition  naaiucb  that  the  public  good  aa  if  ell 
as  his  onn  benefit  required  that  he  be  con- 
fined. He  bad  an  ample  eslaie  to  cotnpenBaie 
tboae  who  tnigbt  care  for  him,  but  do  private 
person  could  be  found  prepared  and  willing 
to  asBume  tbe  burden  ana  responaibility.  The 
appellant  waa  so  Bilualed  that  it  could  take 
the  decedent  to  ita  poor  asylum  and  give  blm 
proper  care  and  attention  without  in  an;  waj 
«bridgiDK  the  rl^hta  and  privileeea  of  olhere 
aupponeii  at  laid  inatitution.  Under  auch 
clrcumaiances  ne  can  imagine  no  aatisraclory 
reaaon  whv  tbe  appellant  abould  not  be  reim- 
bursed. Ever;  element  of  an  eeioppel  ia 
present. 

Tbe  opinion  of  the  court  in  tbe  main  rests 


upon  two  former  casca  decided  br  Ibis  court: 
SmiUerland  County  v.  lliUetiTand,  1  Ind.  SSSj 
Xoble  County  v.  ScAmoke,  SI  Ind.  416. 

I'be  last  of  these  cases  waa  decided  tj  ■ 
divided  court,  two  out  of  three  of  tbe  judges 
dlasenllng. 

Not  only  are  we  of  tba  opinion  that  these 
cases  are  not  aound  in  prindple,  bnl  we  find 
them  to  be  out  of  line  wlib  the  great  weight  of 
authority.  See  Bernard  y.  WhfUtone  7&p,  10 
Ohio.  885;  SpnTigMd  Tup.  v.  Dtmolt,  18  Ohio, 
104;  Maiuner  t.  Turner,  H  Mass.  227;  Jatptr 
Goujiiy  T,  Oidorn,  M  Iowa,  208;  I'emp'eton  t. 
BlratUm.  128  Masa.  J87;  Bangor  v.  Wieeaimt, 
71  Me.  535;  Dakota  v.  Winneamne,  65  Wis. 
523;  ChaUr  Ootinty  v.  Malany,  64  Pa.  1+4; 
Turner  v.  Hadden,  83  Barb.  480;  WerU  r. 
BUiir  Oonniy,  66  Pa,  18:  8  Kent,  Com  148; 
Atlitand  County  t.  Richland  Covnty  Infirma- 
ry, 7  Ohio  St.  71;  QoodaU  t.  Uvrtnee,  >■%  N. 
T.  fil8;  Arlington  v.  I.yoni,  181  Mass.  328. 

In  OUT  opinion  tbe  judgment  ought  to  be 
reversed. 


OHIO  BUPREBIB  COURT. 


Wailam  L.  D.  SHIELDS,  by  Next  Friend. 
(«  Ohio  St. ....) 


ttaelr  buslDeaB  to  ohaerre  tb*  artcateat  oare  In  tbt 
ouMody  and  use  o(  theoL 
0.   Thladiit]romDnotbeahinedt>7amaMet 

from  himself  to  bis  servant,  so  aa  to  eionerots 
him  from  the  nesll«enoo  of  the  servant  In  the 
use  and  custod;  of  them.  Wbvre  tbev  are  so  in- 
tniated,  ttie  proper  cuati^il;.  as  well  as  tbe  uaa  of 
tliem,  t>eoomes  a  part  of  the  eervant's  employ- 
ment by  ttie  muster,  and  his  DeKiigenoe  tn  eicbei 


KOTS.— JUosIcr  iiablt:  for  tnfarltt  Oouaed  tftroufA 
ntoUgenet  of  arvant, 

A  pBrt7  under  an  ■nteoedant  obiigBtion  to  do  ■ 
thins,  or  to  do  It  En  a  partioular  way.  cannot  get 
rid  of  his  reapooBlbliitrbr  deputing  it  toaomebody 
alee.  ruwterv.Sa^lD.a)TL.B.A.SU,ie  Waab. 
L.  Rep.  KOe. 

To  render  a  person  liable  for  tbe  acta  of  another 
the  relation  of  master  and  servant  must  exist  be- 
tween them.  Amea  v.  Jordan,  Tl  Ue.  510;  Joalin  t. 
Grand  BapEda  loe  Co.  SO  MInh.  GIS;  Hexamer  t. 
WeJ»b,  a  Cent.  Kep.  *88.  lOl  N.  T.  877. 
^,-^S  muster  is  not  iiatJo  for  every  act  of  DeBllfrenCO 
"  of  his  servants,  butonly  forsuohaotsotDBBllgenca 
aa  are  perminod  while  tn  hts  service,  and  in  gome 
way  oonoevted  wlLb  eucb  servioe.  Wabash  B.  Co. 
V.  Bavase.  El  West.  Rep.  StJO,  tlO  Ind.  ISS. 

A  priocipai  or  master  la  liable  for  the  aota  and 

negtlsenoe  of  tils  agent  or  aervsnt  In  the  course  of 
bis  employment,  althoiDtb  be  did  not  authorize  or 
know  of  tbe  acts  comiilalned  of  iNew  L/rleans.  M. 
AC  E.  Co.  V.  Hannins.  Si  XJ.  8.  IE  Wall.  UB,  SI  L. 
ad.  SaOc  and  even  though  tbe  servant  disobeyed  in- 
struutions  IFrencb  v.  Crcsawell,  18  Or.  US;  Mound 
City  Paint  ft  C.  Co.  v.  Conloo.  10  West  Kep.  lUO.  Bi 
lIo.£n):ands]thauirh  the  acts  were  done  in  dis- 
obedience of  erpresB  nrdem.  Cook  v.  HouBton  DE- 
reot  tiav.  Co.  (Tgi.J  Feb.  Z8. 1890;  DrlsooU  v.  Carlbi, 
10  Cent.  Rep.  ITS.  CO  N  J.  L.  ES. 

But  tbis  rule  does  not  applf  to  exemplary  dam- 
ages. Texas  Trunk  R.  Co.  V.  Johnaoo,  Tfi  Tex,  US: 
iDteraafional  &  Q.  N.  K.  Co.  v.  UcDonald,  TSTcx.  41. 

Corporations  are  llatile  for  the  acta  or  their  serv- 
aata  while  engaged  in  their  empioymeot.  In  tbe 
aame  manner  and  to  the  aame  extent  thkt  Individ- 

eL.R.A. 


ohanta  Nat.  Bank  v.  State  NaL  Dank,  77  U.  &  10 
Well.004n9L.ed.  10081;  Welghtman  v.  Washington, 
00  r.  S.  1  black,  ao  (II  L.  ad.  GSj;  Orleans  V.  Piatt.  W 
U.  e.  RTO  l2fi  L.  ed.  40U. 

The  mseler  Ib  ahieided  from  teaponsibfllty  only 
when  theaervant  steps  outside  bla  general  dn^, 
and  does  an  act  to  subserve  his  own  intercat  or 
grallfy  his  passions.  French  v.  Oesewell.  13  Or. 
il8.  See  nets  to  Doyle  v.  CUgoko.  Bt.  P.  *  K.  a  B, 
Co.  ITowa)  4  L.  R.  A.  49). 

Doetrlnaof  rsspoiuleaCsupaHDr.   Be*  note  to  FOrd 
V.  Kendall  Bobool  Diet.  (Pa.)  lL.B.A.«aT.. 
Iwlanim. 

A  livery-stable  keeper  Is  liable  for  damagn  to  a 
bone  boordinfi  In  a  stable,  csused  by  an  employe's 
negllKeore  in  tbe  performance  of  bis  duties.  BatOD 
V.  Lancaster,  *  New  Eng.  Rep.  772.  7B  Me.  177. 

A  It  very -stable  keeper  is  liable  fortbenegllgcnoa 
of  his  driver  temporsrilf  eniaged  in  tbe  serrkMB 
Of  an  undertaker.  Herahtwrger  v.  Lynoh  (Pa.)  J» 
Cent  Rep.»as. 

Tbe  HisBouri  Statute  awardliur  a  penaltj  wben- 
ever  any  person  Bhall  die  from  an  Injury  uccaatooed 
by  tbe  negitsenoe  of  any  offioer,  agent,  servant  or 
empluyS,  while  running  or  mana^inK  any  locomo- 
tive, car  or  train  of  oars.  Includes  tbe  negligenoe 
of  any  and  all  servants,  and  is  not  limited  to  tbal 
of  a  superior  in  command.  Ulne  v.  (Hiicaso  A  A. 
K.  Co.  (Mo.)  Dec.  21, 1S8B. 

To  run  a  train  towards  a  hand  car  after  warning, 
without  keeping  any  lookout  ahead.  Is  a  neglect  of 
duty  on  tbe  part  of  the  trainmen,  for  whioh  the 
railroad  company  Is  liable  in  case  of  inluriea  from 
a  oollisloo.  Howard  v.  I>oiawar«  *  H.  Cual  Oo. 
(VLJ  •  L.  a  A.  70,  40  Fed.  Bep.  lU 


See  also  11  L.  R.  A.  773. 


1800.  PrrtsBuROB.  Cincibnati  A  St.  Louis  R.  Co.  v.  Shielub. 

recxrd  Is  Iniputabte  to  the  niaator.  In  an  actio 
br  one  1d]i"^  thereby.  Aad  where  the  Injur 
raulri  from  the  neiillgeao«  of  tbe  servmit  In  tti 
OuBtody  o(  Lhe  Inatrument.  It  wliiiiDaWrlal.BOlf 
■s  the  liability  of  the  masler  ia  concerned,  u  t 
what  use  may  have  been  made  at  it  by  the  kti 

(Hay  9).  ISflO.) 

ERROR  to  the  Circuit  Court  for  Preble 
CoiiDlj  to  review  a  Jjdement,  afBrmin) 
jud^oieot  of  Iha  Courl  of  Common  Plena. 
favor  of  plaintilT  in  so   action   brouglit  to 
cover  damageB  for  personal  injuries  alleged  to 
bBve  resulttsi   (rom  the  negligence  of  defend- 
tint's  servants.     A^rmed. 

The  facts  sufflcieollv  appear  in  the  opinion. 
Mr.  Ch&rlea  Darllng^ton  for  plaintiff  in 

MfSir*.  Took  Mb  Fiaher,  for  defendant  in 

The  failure  o(  the  servant  to  do  the  businesa 
■or  perform  a  duty  Imposed  on  tlie  master  is  the 
failure  of  tbe  master,  and  If  injury  reBulta  the 


sster  \i 


iable. 


F.  Panama  R.  Co.  17  N,  T.  862;  Phila- 
^elphia  *  S.  R.  Co.  v.  Berbff,  55  U.  B.  14  How. 
468  (14  L.  ed.  503);  Pittsburgh,  Ft.  W.  dt  G.  R. 
Co.  V.  Hindi.  68  Pa,  BIS:  Steplitn  v.  Smith,  29 
Vt.  180;  Uoddard  v.  Grand  Trunk  R.  Co.  87 
Me  203;  Oraker  v.  Ghieago  £  N.  W.  R.  Co.  86 
■Wis.  657,  17  Am.  Rep.  504;  Bryant  v.  Rich,  106 
Mass.  180;  Flint  v.  JVorMi'eA  A  N.  Y.  Trantn. 
Go.  84  Conn.  B.'M;  VenabUi  v.  Smith.  L.  R  3  Q, 
B.  Div.  STB;  Oarretuk  v.  Duenckel,  60  Mo.  104. 

When  il  is  said  that  the  master  is  not  respon- 
sible For  lie  willful  wrong  of  tbe  servant  the 
lang^uage  is  to  be  understood  as  referring  to  an 
act  of  poailive  and  designed  injury  not  done 
with  a  view  to  tbe  master's  service  or  lhe  pur- 
pose of  executing  his  orders. 

Eoundtv.  DtlamaTe,  L.  A  W.R.  tb,64N.  T. 
1S9. 

This  element  is  not  In  tbe  case  at  bnr;  no  In- 
inry  resulted  from  the  act  of  using  the  torpe- 

PkiUtddphia  eft  R.  R.  Co.  v.  D<rty  and  Orakr 
<r  V.  Chicago  &  If.  W.  R.  Co.  tupra. 

The  court  held  in  Toledo.  W.  &  W.  R.  Oo.  v. 
Barman,  47  III.  298.  and  in  Chicago,  B.  A  Q.  fi. 
Co.  r.  Diekton,  68  III.  ISl,  that  when  the  enci- 
Deer  used  tbe  wbislle  to  frighten  horses  too 
company  was  liable  for  the  Injury  resulting. 

Cooley,  Torts,  pp.  S87,  53m. 

The  Injury  did  not  result  from  thedireetand 
podLlve  act  of  the  aervant  In  using  the  torpe- 
does, but  from  a  failure  on  the  partof  the  serv- 
ant to  do  the  master's  business,  with  which 
he  wft*  intrusted, 

Beenrieh  i.  Pullman  Palaet  Car  Co.  10  Sswy, 
80, 20  Fed.  Sep.  100,  S3  Am.  L.  Reg.  N.  S,  459. 


Hbislutlli  Ch.  J.,  delivered  the  opinion  of 
Ibe  court: 

Tbe  suit  below  was  an  action  hy  BbieMs,  a 
•mall  bov,  prosecuted  by  his  next  friend,  eeainst 
tbe  Pittsburgh.  Cinciimati  &  St.  Louis  Railway 
Company  Foran  injury  caused  by  tbe  eiplosion 
of  a  torpedo,  wantonly  and  negligently  left  r>n 
its  track  byooeof  itsaervants,  at  a  point  where 
the  children  end  inhabitants  tivine  along  tbe 
line  of  tbe  track  were  daily  in  the  habit  of 
paiaing  with  the  knowledge  and  acmiiescence 
of  the  Company.  Tbe  torpedo,  a  Dangerous 
«L.  R.  A. 


.  ,  used  by  tbe  Company  as  a  si^al 
in  tbe  operation  of  its  road,  was  picked  up  bj 
a  companion  of  tbe  plaintiff,  carried  some  dis- 
lance  away  and  caused  to  esjilode  bj  one  of 
them  hitting  it  Tliey  were  ignomnt  <jf  its 
chnrHCter.  and  at  the  lime  trrlng  tosiilisFy  Ihelr 
curiosity  about  it,  Tbe  same  aeciiltnt  caused 
the  injury  for  wliich  the  original  acti  'n  in 
Harriman  v.  Pittt'nirgli,  0.  &St.  L.  R.  Co.,  45 
Ohio  St.  11,  S  Wcpt.  Rep,  438,  was  brought, 
the  judgment  in  wliicb  was  rever.ted  by  thia 
court,  toT  error  in  suslaining  a  demurrer  to 
the  petition;  and  the  pi'lillon  in  ihe  Harriman 
Cau  is  sutislanlially  tbe  same  q.s  in  this  case. 

After  the  decision  Id  Ibe  Barriinon  Com.  the 
deFeodant  belon  filed  an  answer  in  this  esse, 
Ilie  second  defense  of  which,  and  to  which  a 
demurrer  was  sustained,  is  as  f'jilows: 

"The  defendant,  for  lis  second  difenne.  says 
that  It  carries  upon  lis  trains  signal  torpedoes 
to  be  used  in  addiiion  to  ila  regular  signals, 
when,  from  fog  or  other  cause,  the  other  sig- 
nals cannot  be  seen  or  relied  upon,  atid  that  i( 
said  torpedo  was  placed  upon  lhe  track  as  al- 
legi'd  in  said  amended  petition,  by  the  em- 
ploj&j  of  this  defendant  (a  fact  which  defend- 
ant wbotly  denies),  that  then  said  employes 
placed  the  same  upon  the  track,  at  a  time  and 
place  in  broad  day  11  ghl,  wlien  and  where  Ihero 
WHS  no  necessity  for  the  use  thereof,  or  of  any 
signals  of  any  kind  whatsoever,  and  that  said 
use  was  nilhout  Ihe  knowledge  or  consent  or 
aulbority,  express  or  implied,  of  Ibedefeiidantt 
WHS  against  nnd  contrary  lo  Its  rules  and  regu- 
lations, as  said  emploj^  well  knew,  and  that 
!iBid  lorpedo  was  so  used  by  rbcm  outside  and 
beyond  tbe  scope  of  their  employment,  and  in 
no  wise  connected  with  the  contrnl,  manage- 
ment or  operation  of  said  train  of  cars  or  rail- 
road, and  vas  so  placed  fortlieaccomplisbment 
of  an  independent  and  wrongful  purpose  of 
their  own,  in  thia,  lo  wit:  that  Fiaid  employ^, 
or  one  of  them,  while  Eaid  train  was  takini 
water  at  anid  water  tank,  for  the  purpose  of 
having  sport  with  some  lady  passengers  who 
were  upon  said  train,  took  torpedoes  from  Ih« 
place  where  kept  on  said  train,  and  wilhoiit 
the  knowledge  of  said  lady  passengers,  with 
whom  said  employfe  were  well  acquainied, 
placed  tbesame  upon  theiron  rails  of  ibe  track, 
in  front  of  the  wlieels  of  tbe  caboose  in  which 
said  lady  passengers  were  riding,  with  the  in- 
tention to  frighten  them  hy  Ihe  sudden  and 
unexpected  explosion  of  said  torpedoes,  which 
would  result  with  a  loud  noise  by  the  passage 
of  the  catioDse  over  them:  when  said  train 
started  forward,  one  of  said  tornedoes  tailed  to 
explode,  and  was  found  oasialea  In  said  amend- 

The  sostainine  of  tbe  demurrer  to  Ibis  do- 
fense  is  aasigneofor  error.  There  Is  also  an 
exception  to  the  ruling  of  Ihe  court  in  refusing 
to  charge  as  requested.  But  this  ruling  need 
not  be  noticed,  as  It  presei^ts  simply  tbe  samo 
question  as  is  presented  by  the  demurrer  to  the 

It  would  seem  that  the'  question  raised  by 
thia  defense  was  presented  by  the  demurrer  lo 
the  petition  in  Ihe  Harriman  Cote,  and  deter- 
mined by  the  decision  of  this  court  therein, — 
lhe  fourth  proposition  of  Ibe  syllabus  being.  In 
substance,  that  the  Railroad  Company  was  lia- 
ble for  the  negligence  of  Its  servant,  in  placing 


iW 


Ohio  SuFitsira  Cotibt. 
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uid  leaving;  the  torpedoes  on  Its  track  at  a  point 
vheie  tiie  pnbllc,  iocludlng  children,  were  per- 
DiiLted  to  pass,  "notwittiataDding  such  negli- 
gent acts  of  tbe  serTant  were  wanton,  leckleas 
and  needless." 

But  tbe  counsel  for  'lie  plaintiff  In  error 
think  that  It  nss  not,  and  claim  that  there  is 
clcHr  error  In  the  cose  lor  tbe  leaeon  that  tbe 
act  of  Lbe  conductor  in  placing  tbe  torpedoes 
on  the  track  was  a  mere  caprice  of  his  own, 
ourside  of  bis  employment  as  a  servant,  and 
conlrarj  to  tbe  rules  of  t^e  Companj;  and  tbnt 
therefore  tbe  Company  ia  not  liable. 

We  do  not  adopt  this  vtew,  and^sball  show 
tbat  tbe  negligence  of  tbe  coodiictor  ia  tbls  re- 
gard, though  wanton  and  conttarj  to  the  rule* 
of  tbe  Company,  occurred  within  his  employ- 
ment, and  la  tberefore  imputable  to  ttie  Com- 
pany. 

Tbe  law  requires  of  persona  bavlng  in  their 
custody  inairuments  of  danger  tbat  tber  should 
keep  them  wUb  tbe  utmost  care.  1  Hilliard, 
Torts,  8d  ed.  127. 

■■Someiimea,"  says  Pollock,  "tbo  term  'cod- 
summale  csre'  bused  to  describe  tbeamoiiDt  of 
ceullon  required,  but"  be  says,  "it  is  doubtful 
whether  even  ibis  is  strong  enough.  At  least, 
we  do  not  know  any  English  case  of  Ibis  kind 
(not  falling  under  some  recognized  bead  of 
eicepiion)  where  unsuccessful  diligence  od  tbe 
defeodaot's  part  was  beld  to  exonerate  bim." 
Pollock,  TorU,  407.  Bee  also  Wharton,  Neg. 
S851. 

And  it  stands  to  ressoD  tbat  one  charged 
with  a  duty  of  this  kind  cannot  devolve  it  upon 
aoother,  so  as  to  exonerate  himself  from  tbe 
consequences  of  injury  being  caused  to  others 
by  tbe  negligent  manner  in  which  the  duty  in 
reeard  to  the  custody  of  sucb  an  instrument 
may  be  performed.  Speaking  of  tbe  absolute 
duty  imposed  by  statute  in  certain  cases,  or. 
also,  the  duties  required  by  common  law  "of 
common  carriers,  of  owners  of  dangerous  ani- 
mals or  other  things  involving  by  their  nature 
or  position  special  risk  or  harm  Ui  neighbors," 
Pollock  observeB,"The  question  is  not  by  whose 
bund  an  unsuccessful  attempt  was  made, 
whether  Ibst  of  the  party  himself,  or  of  his 
servant,  or  of  an  'independent  conlractor,' 
but  whether  the  duty  bss  been  adequately  per- 
formed or  not,"    Pollock,  Torts,  64. 

We  in  no  way  limit  nor  queslinn  the  sound- 
"M  of  the  general  rule,  which "  " 


bas  been  slated  is  striclty  within  the     _ 

principle  oftbe  rule,  which  is  that  whatever  tbe 
servant  is  Intrusted  by  the  master  to  do  for  him 
must  be  done  with  the  same  cere  and  prudence 
tbat  would  be  required  of  the  master,  acting  in 
tbat  refrard  for  biniaelf;  if  it  l>e  the  custody  of 
dangei'ous  instruments,  be   must  observe  the 

The  inability  of  tbe  master  to  shift  tbe  re- 
sponsibility connected  with  tbe  custodv  of 
dangerous  inatrumenls,  employed  in  bis  busi. 
ness.  from  himself- to  his  servants  intrusted 
with  their  use,  is  analogous  to,  and  may  be 
said  to  rest  upon  the  same  principle  as  tbat 
which  disenables  him  from  shifting  to  an  inde- 
pendent contractor  liability  for  negligence  io 
the  performance  of  work  that  necessarily  tends 
to  expose  others  Io  danger,  unless  the  work  is 
8  L.  R.  A. 


earefully  guarded.  Itseenuby  tbegreatwelgbt 
ofaulborllyand  reason  that  this  cannot  be  doB& 
See   OAw  Southern  R.    Oo.  v   Monm.  47  Ohio 

SL ,  7  L.  K.  A.  701,  and  cases  tfaerv  cited. 

Also  see  Laarenea  t.  Shiprnan,  89  Conn.  S88, 
689;  Cooley,  Torts,  ad  erf  644,  848. 

And  tbe  relation  of  master  and  servant  and 
tbat  of  employer  and  independent  contractor 
are,  in  this  regard,  treated  in  one  view  by  Pol- 
lock in  bis  work  on  Torts,  as  will  appear  from 
consulting  bis  work  at  page  64. 

Now,  in  this  case,  it  must  be  observed  that 
tbe  duty  inLruBled  by  the  Railway  Company 
to  tbe  conductor  In  regard  to  these  torpedoes 
was,  nnl  only  to  use  them  as  signals  with  tho 
requisite  csre  and  caution,  but  to  observe  lika 
care  and  caution  in  the  custody  of  them,  whea 
not  in  use.  The  servant's  custody  of  them 
when  not  In  use  was  as  much  a  part  of  his  cnt- 
ployment  as  was  the  use  of  them  as  signals 
when  required.  In  taking  them  from  tbeplsc* 
where  they  were  carried  when  not  in  use,  and, 
in  mere  caprice,  placing  them  on  the  track  for 
the  purpiise  of  frightening  the  ladies,  he  was 
not,  it  is  true,  within  hisemploymentas  lo  ib« 
use  of  tbem;  but,  in  so  doing,  he  violated  tha 
duties  coonecled  wllb  his  employment  as  tha 
custodian  of  them,  and  thereby  made  bis  mas- 
ter liable  for  tbe  consequences  of  hla  neglect, 
in  tbe  snme  manner,  and  to  the  ssme  extent,  aa 


to  dlstiaguisli  between  the  departure  of  a  serv- 
ant from  the  employment  of  tbe  master,  and 
his  departure  from,  or  neglect  of,  a  duty  con- 
nected with  tbat  employment,  Aserrani  maj 
depart  from  his  employment  wiihout  making 
bis  master  liable  for  his  negligence  when  out- 
side tbe  employment  of  the  master;  and  he  bo 
departs  whenever  he  goes  beyond  lbe  scope  of 
bis  employment  end  engages  In  affairs  of  hla 
own.  But  he  cannot  depart  from  the  duty  in- 
trusted to  bim,  when  that  duty  regards  tbs 
rights  of  others  In  respect  lo  tbe  employment 
01  dangerous  instruments  by  the  master  in  the 
prosecution  of  bis  business,  without  making 
the  master  liable  for  tbe  coosequences;  for  tbe 
first  step  in  that  direction  is  a  breach  of  tbe 
duly  intrusted  to  him  bv  the  master,  and  his 
negligence  in  this  regard  becomes  at  once  tbe 
negligence  of  tbe  master;  otbernise  the  duty 
required  of  the  master  in  respect  to  tbe  custody 
of  such  instrumeuts  employed  in  hi*  business 
may  be  shifted  from  tbe  master  to  tbe  servant, 
which  cannot  be  done  so  as  to  exonerate  tha 
master  from  tbe  consequences  of  «  neglect  ot 
the  duty. 

To  better  llluBtrate  the  ground  of  this  dis- 
tinction, we  may,  for  example,  siinpoBe  a  aerr- 
ant,  with  others  under  bis  control,  employed 
with  a  conetruciioQ  train  repairicg  tbe  track 
of  bis  master.  He  may,  for  a  time,  quit  bis 
employment,  and,  with  bis  men.  go  off  on  af- 
fairs of  bis  own.  Whilst  thus  out  of  the  mas- 
ter's empLovment,  he  may  build  a  fire,  which, 
through  bis  negligence,  may  consume  the 
property  of  another;  and.  In  the  meantime,  loss 
of  life  and  property  may  result  from  a  cotlinion 
with  the  (rain  oegliRenily  left  standing  on  the 
track.  Now  whilst,  as  has  been  beld,  tlie 
msBler  would  not  be  liable  for  the  loss  result- 
ing from  the  Are,  because  the  act  was  done 
outside  tbe  servant's  employment  {Moritr  t. 


1800. 
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81.  Paul,  M.  A  M.  S.  Q>.  Si  Hlon.  SSI),  yet  tt 
h  eouall  j  certftin  tbtt,  for  the  losa  occtisluDed 
Iiy  the  eerraot's  iiEgllKeiice  in  leaTing  tbe  Irain 
on  tbe  track,  the  msaler  nould  be  liable  in 
daniafceB,  for  tbe  plain  reason  tbat,  jn  abao- 
doniog  the  custody  of  tbe  traia,  be  whb  guiltf 
of  negligence  iu  tbe  employment  of  tbe  master, 
whilst,  in  building  tbe  fire,  he  naa  not. 

That  what  nae  done  by  tbe  conductor  con- 
Iravened  the  purpose  and  inslruclioiu  of  tbe 
Company,  !□  regard  to  tbe  use  of  theae  torpe- 
does, does  not  vary  Its  liability  for  tbe  negll- 
gence  of  the  conductor  -  In  tbe   costody  of 

In  diuniaslne  the  master's  liability  lor  bU 


M  to  the  particular  act  It  it  enough  if 
seneral  relation  of  master  and  servaQt,  nithiu 
aie  range  of  such  act,  exists.  The  question  is 
•imply  wbetber  tbe  nrone  inflicted  was  Inci- 
dental to  tbe  discharge  oT  tbe  servant's  funo- 
dcma.  It  may  have  been  capricious.  It  mav 
have  coDtraveoed  the  master's  purposes  or  di- 
rectionK  But  a  master  vbo  puts  in  action  a 
train  of  serranis.  subject  to  all  the  ordinary 
defects  of  human  nature,  can  no  more  escape 
liability  for  injury  caused  by  such  defects 
than  can  a  master,  nbo  puts  machinery  in 
notion,  escape  liability,  ou  tbe  ground  of  good 
tntentions,  for  Injury  accruing  from  defects  of 
machinei;.  Out  of  tbe  serrant's  orbit,  when 
be  ceaaes  to  be  a  servant,  bia  negligences  are 
not  Imptitable  to  the  master.  But  witbiu  that 
<irbit,  they  an  so  impatable,  whatever  the 
master  may  have  meant."  Whsiiou,  Neg.  § 
IW.  Bee  also  Wood,  HasL  and  Berv.  g  288; 
Oookty.  Torts.  683  {68^. 

The  custody  of  tbese  torpedoes  was  within 
Ow  servaot's  orbit  NeKligenUy  leaving  them 
OB  ilie  track  was  a  negligence  within  that  or 


bit,  and  therefore  ImpataUe  to  tbe  master.  If 
a  master  has  a  duty  to  perform  and  intrusts  it 
to  a  servant,  who  aisreeardsit  lo  tbe  injury  of 
another,  it  U  Immaterial,  so  far  as  tbe  liability 
of  tbe  master  is  concerned,  with  what  motivs 
or  for  wluit  pnipose  the  servant  neglects  tbe 
iluty.  This  IS  illustrated  by  the  case  of  W^d 
V.  Panama  B.  Co., 11  N.Y.  363,  which  was  an 
action  against  the  company  for  a  failure  lo 
carry  tbe  plaintiff  to  her  destinaiion  with  rea- 
sonable dispatch.  Tbe  delay  was  caused  by 
the  willful  act  of  the  conductur  in  wrongfully 
detaloing  the  train  at  a  station,  and  which  the 
defendant  claimed  ezonemted  it  from  liabijity. 
But  the  court  held  otherwise,  it  being;  ob- 
served, among  other  things,  in  Ihe  opmion, 
that  "the  obligation  lo  be  pw^orroed  was  lliat 
of  the  master,  and  delay  in  perfprmance,  from 
intenlioDBl  violation  of  duty  by  an  agent,  is  the 
negligence  of  the  master." 

We  do  not  see  that  this  in  any  way  conflicts 
with  tbe  decision  In  JAtUt  Miami  R.  Go.  v. 
WOmort,  19  Ohio  St.  110.  There  the  plaindlT 
got  into  a  quarrel  with  the  bagnge -master  of 
tbe  company  about  checking  bis  baggage;  and 
under  tbe  influence  of  auser,  the  latter  struck 
the  plaintiff  with  a  hatchet,  and  it  was  held 
tbst  tbe  company  was  nutliable  for  the  injury. 
A  betchet  is  not  an  Inslrument  of  danger, 
wilhiD  the  rule  atMve  stated— it  includes  only 
such  instruments  as  aresuch  within  themselves. 
The  danger  of  a  hatchet  is  in  the  hand  and 
spirit  of  the  man  who  may  nse  It.  If,  in  tbia 
case,  tbe  instrument  left  on  the  trai'k  had  been 
a  hatcbet,  the  Company  would  not  have  beea 
liable  to  &  child  who  roijriil  afterwards  bave 
picked  it  up  and  been  injured  by  it.  For  the 
Company  would  have  been  under  no  such  daty, 
aa  to  its  custody,  as  it  was  under  in  regard  to 
this  dangerous  ezplosive, 
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hnUng  ooata.  Is  ItaeU  exempt. 
1.  Tb*rigbttoparardaMtotbealMrUI, 

If  be  baa  an  execution  a^slnat  the  creditor  for 
tbe  amount  due,  nnder  Rev.  Btat.,  I80IBS,  does  not 
•xtead  to  a  JuOsmsnt  whloh  k  exempt  bo 
>f  ezonpt  property. 


S>  XrOT«r  and  reptorln  being  c 
remedlea,  Uie  fact  tlut  a  partr  could  have  replev- 
ied exempt  propeiirwIU  not  prevent  him  from 
claiming  u  exempt  a  Judjnoent  tor  the  oonver- 

4.   Oocta  on  motion  are  regarded  on  appeal  as 

In  tbe  dlaoretlon  ot  the  ooort  below. 
t.  Ord«r«  «nt«red  after  doeialon  of  mo- 

tknia  will  no  t  be  leC  aside  to  tr;  IsB  ues  tban  ndaed 


APPEAL  t>y  defendant  from  certain  cnders 
of  the  Carcuit  Court  for  Langlade  Oonnty 
8  L.  R.  A. 


denying  defendant's  motion  lo  quash  an  execu- 
tion, granting  plaintiff's  motion  to  cancel  tiia 
salisfatlion  of  tbe  judgment,  and  denying  de- 
fendant's motion  \a  re  open  the  first  two  orden, 
in  an  action  to  recover  damages  for  a  wrongful 
levy  upon,  and  sale  of,  certain  property  exempt 
from  execution  sale,     Jtjiirmed. 

Tbe  case  sufficiently  appears  in  tbe  opinion, 
MetiTt.     Bloodfcood,     Blood^ood    4b 


the  issuing  ot  execution  against  property,  any 
person  indebted  to  tbe  juitgment  debtor  may 
pay  to  tbe  sheriff  the  amount  of  his  debt,  or  so 
mucb  thereof  as  sliall  be  necessary  lo  satisfy 
the  execution,  and  the  sheriff's  receipt  shall  m 
a  sufficient  discharge  for  the  amount  so 
paid." 

A  Judgment  is  tbe  highest  form  of  indebted- 
ness, and  if  this  Statute  provides  a  valid  release- 
from  a  simple-contract  obligalion  (KiWiee  v. 
Moaxird.  7  Wis,  150;  Jvddv.  Litll^hn,  11  Wis. 
176),  how  mucb  more  must  it  apply  to  a  debt 
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A  Judement  for  Ibe  conTergion  ot  exempt 
properly  IS  not  Itself  also  exempt, 

Timpley.  Sw«,8  Mion.  418;  JtfWiory  t.  A'oj^ 
ton,  21  Barb.  434;  Tbompson,  HoDMUeads ftad 
Ezempliona.  »HS8. 

Qrantini;  that  tbe  value  of  tbe  exempt  nrop- 
erlf  niglit  still  be  lield  exempt,  a  part  of  tbe 
juugmeat  is  tor  damages  and  coals  aaA  doeB 
not  In  any  way  represent  the  exempt  properly. 

Ti'loUon  V.  Woleott.  48  N.  T.  IW. 

Mam.  Lynch  *  Lmtta.,  for  Tetpoodent: 

The  Judgment  debtor  in  thia  case  bad  no 
rigbt  to  pay  (beamomut  of  tbe  judgraeolto  the 
■berifl  in  sattsfncCioa  ot  tbe  execution  issued 
upon  tbe  Mock  Judgment 

Thompson,  Homealead: 
5  8B4;  Tillotton  t.  WeUotLta  ±,.  j .  joo;  ^.uun.- 
burg  v.  HyoV,  ^4  Fed.  Rep.  BSSi  Montgomery 
County  T.  Rilry,  76  N.  C.  144;  Oaiterv.  l/ardte, 
76  N.  C.  46U;  Comitoek  t.  BeeAltl.  08  Wis.  656; 
MoMDdl  V.  Seed,  1  Wis.  683. 

Articles  nxempled  from  sale  on  execution  by 
§  398^,  Rev.  Btat.,  of  chapter  7S.  are  exempt 
absolutely  to  all  persons. 

Enappy.  BarlkU,  23  Wis.  68;  Ilvmphra-v. 
Taylor,  45  Wis-  291;  Bpika  v.  Bunieu,  66  Wis. 
428;  Ptittt  V.  Btard,  88  lod.  173,  44  Am.  Rep. 
280;  CurUey.  Thmruit.  74  N.  C.  61;  Wilton  t. 
MeElTog,  83  Pa.  82;  DiyTv.  Well*.  7  Heisk.  17. 

There  are  clear  distinctions  between  tbe  pro- 
ceeds of  exempt  property,  exempt  from  at- 
lacbment,  nhere  said  property  baa  been  voIuQ' 
tartly  sold  by  a  debtor,  and  nbere  taken  from 
bim  by  proceeding!  against  bis  will,  and 
changed  into  money. 

Thompson,  Homesteads  and  ExemptloDS, 
§  748;  Stel^ni  t,  Fuler,  2g  Tl.  289;  Keya  \. 
Sinu.  87  Vt.  268;  Mitchttt  y.  Vtlhoan,  11  Kan. 
817;  Houghton  v.  Let.  60  Cai.  101;  Oooitey  y. 
Cooney,  66  Barb,  S24;  TilloUon  v.  Woleott,  4B 
M,  Y.  190;  Waikint  v.  Blattchintki,  40  Wis. 
847. 

Plaintiff  was  eolilled  to  have  tbe  pretended 
satisfaction  of  the  judgment  aet  aside. 

J'landert  y.  Sherman,  IB  Wis,  576;  Andreajt 
T.  Roican,  26  Hon.  Pr.  136. 

Cola.  Ch.  J.,  delivered  the  opinion  of  the 

lite  not  denied  that  Ibe  JudgmenCagalnst  the 
defendant  in  ibis  case  was  for  tbe  wronfi^ul 
CODVeiaion  of  property  exempt  from  sale  upon 
execution.  In  other  words,  it  wss  for  Ibe  con- 
version of  a  Block  of  gtxtdB,  selected  and  kept 
in  Ibe  plaintiff  for  tbe  purpose  of  carrying  on 
hia  trade  or  busineu.  not  exceeding  f200  in 
value.  The  Siatule  expressly  exempts  that 
amount  of  stock,    Subd.  8,  g  3083. 

The  defendHut,  as  sheriff,  had  wrongfully 
seized  and  sold  the  stock  upon  an  execution 
issued  on  a  prior  Judgment  ajrainat  the  plaintiff 
in  favor  o/  8.  T.  and  F.  E.  Hock,  Judgment 
creditors. 

After  tbe  judgment  for  tbe  conversion  of  Ibe 
exempt  property  was  rendered  and  docketed, 
tbe  defendnnt  therein  atlempled  to  discharge  il 
by  pavin)!  the  amount  thereof  to  tbe  sberiS  of 
lingladt  Coumy,  taking  a  receipt  tor  the  same, 
who  bad  in  hie  bands  an  alias  execution  issued 
on  the  Mock  judirment.  Tbls  was  done  in 
pursunnce  of  ^  ^28.  Rev.  Stat.,  which,  11  is 


the  Statute  authorize  auob  a  payment  and  dis- 
charge of  this  Judgment  for  the  conversion  of 
exempt  property  T  Tbe  section  reads:  "After 
lbs  issuing  of  execuil'in  egainst  profwrly,  any 
person  indebted  to  the  judgment  debtor  may 
pay  to  the  sheriff  tbe  amount  of  his  debt,  or  so 
much  thereof  as  shall  l>e  necessary  tosa'isfy  tbe 
execution;  and  the  abcriff's  receipt  Bbail  be  a 
sufficient  discharge  for  tbe  amount  so  paid." 
We  are  dearly  of  tbe  opinion  that  (hla  provision 
was  not  intended  to  include,  and  should  not  be 
applied  to,  a  Judgment  tor  the  value  of  exempt 
property.  If  such  a  Judgment  could  be  dis- 
charged by  appljlng  Ihe  amount  on  another 
Judgment  against  the  person  claiming  tbe  ex- 
empflon,  tbe  spirit  and  policy  of  tbe  Statute 
would  be  defeated,  in  many  cases.  This  court 
has  uniformly  held  that  the  Exemption  I^ws 
muatbavealiberalconBtructloQ,  so  as  to  secure 
tbeir  full  benefit  to  the  debtor.    It  would  be 


possible  value  by  allowing  the  judgment  for  the 
conversioo  of  exempt  properly  thus  to  be  sat- 
isfled.  Unless  the  judgment  itself  la  held  ex- 
empt, or  enjoys  tbe  privileged  poBiLion  which 
Ibe  property  had  which  it  represents,  tbe  rietitor 
is  not  protected.  This  is  very  obvioua.  Public 
policy  requires  Eucb  a  const  ruction  of  theabov« 
provision  that  It  will  not  impair  In  any  degree 
the  beneficent  iDteot  of  the  Exempiion  Law. 

Id  tbe  language  of  OammiMtoner  Leonard, 
when  considering  a  kindred  quet^tion  Id  Tillot- 
toa  V.  Woleott,  48  N.  Y-  188;  "Public  policy 
requires  eucfa  a  construction  of  tbe  Statute  as 
will  insure  Its  full  beqeflt  Ia  tbe  debtor.  It 
would  be  useless  lo  grant  tbe  privilege  con- 
tained Id  the  .'Statute  u  it  could  be  rendered  ot 
no  effect  by  refusing  an  adequate  remedy  for 
theinvasioaof  Ihe  exemption,  or  by  permitting 
a  recovery,  when  obtained  tor  such  invasian, 
to  be  wrested  from  the  debtor  by  proceedings 
on  behalf  of  creditors.  Tbe  Judgment,  when 
recovered  by  the  debtor  forthe  wron^ul  Inia- 
aion  of  his  privilege  of  the  exemplion  of  his 
properly  from  levy  and  sale,  represepls  the 
property  tor  tbe  value  of  which  it  was  recov- 
erod."    Page  190. 

In  tbe  case  where  this  languaeewas  used,  It 
was  sought  to  reach  by  proceedings  supple- 
mentary to  execution  a  judgment  recovered  for 
tbe  value  of  exempt  property,  and  it  was  beld 
that  il  could  not  be  done.  MontgomMT/  County 
V.  Riley.  75  N.  C.  144. 

It  is  said  tbe  party  entitled  to  Ihe  exemptlOD 
could  in  this  case  have  fully  protected  himself 
by  bringing  his  action  of  replevin,  and  bave 
recovered  the  exempt  property.  But  the 
counsel  on  tbe  other  side  gives  a  complete 
answer  to  this  position  by  Baying  that  the  action 
of  trover  and  replevin  are  eoncurrtnt  remedlea, 
and  that  the  plaintiff  could  pursue  either  rem- 
e:ly;and  further,  that,  under  Ibe  Statute  of 
Replevin,  the  defendant  could  bond  tbe  prop- 
erty, in  which  case  Ibe  plaintlfTs  Judgment 


exemption  by  bringing  tbe  action  in  tbe  form 
he  did.  The  judgment  for  tbe  exempt  prop- 
erly la  exempt,  we  tbink,  contiary  to  ihe  inti- 
mation In  MaUory  y.  lilorton,  21  Barb.  434. 

In  TenpUy.  fttrft.  SMinn.  4i9  (OU,  806),  tlM 
Supreme  Court  of  Hinneaota  reached  a  dlSeP' 


issa 
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mt  coDcludoQ.  ftndlield  tbattheexemptloD  did 
not  altacb  to  the  judgment  irbich  represented 
the  Tslue  of  the  eiempt  property.  But  ne 
iDiut  bold  otherwise,  because  ne  think  that  the 
ezemptloo  of  the  Statute  must  attach  to  tt,  fo 
order  to  give  full  effect  U>  the  intenUon  of  the 
le^slatlon  upon  the  subject. 

In  Waliiru  v.  Bl'iUehijuki.  40  Wis.  847,  it 
was  decided  that  the  mope?  due  a  judgment 
debror  from  the  purchaser  of  his  bomrstead  as 
a  part  oooiiideraiJaD  tberefor,  and  which  the 
debtor  intended  in  ™od  faith  to  apply  to  the 
purcbase  of  another  no mestead.  was  not  liable 
to  earnisbmeDt.  It  was  said  that  the  right 
given  by  the  law  to  &  debtor  to  sell  and  convey 
the  homestead  free  from  all  liens  would  be  a 
barren  rieht,  so  far  as  the  owner  was  con- 
cerned, if  (be  proceeds  of  the  sale  could  not  be 
pioiectcd  until  tbey  reached  the  bands  of  the 
Tendor,  or  while  in  transition  from  one  home- 
stead sold  to  saotlier  purcbused.  So  bere  It 
may  be  suid  the  privilege  of  the  exemption  of 
the  stock  of  goods  would  be  a  barren  right  if 
the  judgment  rendered  Cor  its  value  could  be 
discharged  by  appi  vitig  the  arnount  on  another 
Judgment  against  the  debtor. 

The  entire  judgment,  tn  this  case,  was  e*- 
ernpt,  inclu^InK  ibe  costs  lazed  tn  tbe  action 
brought  to  vindicate  the  right  which  the  law 
■ecuied  the  debtor. 


K  follows  from  these  views  that  the  orders 
entered  on  tbe  2Ist  dayof  October,  1889,— one 
denying  tbe  defendant's  motion  to  set  aside  and 
quash  the  eiecution  in  ihe  sciion,  and  the  other 
granting  the  plaintiff's  motion  to  set  asid«  and 
cancel  tbe  satisfaction  of  judgment,  and  ii-- 
daring  the  judgment  in  full  force. — must  boib 
be  afHrmed.  The  costs  on  tbe  motion  were  in 
tbe  discretion  of  tbe  court,  and  we  shall  not 
disturb  tbe  action  of  the  court  on  that  point. 
Counsel  says,  on  tbe  motion  to  set  aside  the  ex- 
ecuiion.  Ibere  was  not  tbe  slightest  allusion  in 
the  moUon  papers  to  tbe  matter  of  exemption. 
This  position  Is  not  sustained  by  tbe  record. 
Rob  bins  says,  in  substance,  in  his  affidavit,  that 
be  tendered  tbe  balance  due  on  tbe  judgment 
to  the  attorneys  of  Ibe  plaintiff,  and  that  they 
refused  tbe  lender  "upon  the  ground  that  the 

Judgment  herein  was  for  exempt  property  be- 
Qo.^ing  to  the  plaintiff." 

We  do  not  think  there  was  any  error  In  the 
ruling  of  tbe  court  denying  tbe  defendant's 
motion  to  reopen  the  first  (wo  orders.  The 
court  bad  alrmidy  decided  and  entered  these 
orders,  and  it  would  bave  been  irregular  to  set 
them  a«lde  and  try  a  new  issue  raised  at  that 
stage  of  the  proceedings,  as  to  whether  or  not 
Ihenlainliff  had  other  exempt  property, 

Tne  l/iree  orders  appealed  from  «r»  t^lrrmcd. 
I     L^oiii  J.,  took  no  park 
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not  to  tea«li  tba  Frendi 

__       _    .  Id  or  advertise 

I  leacta  them,  or  be  ODoneoted  In  anr  WB7  with 

any  person,  penons  or  Instltutlona  that  teacli 

tbem.  In  the  State  of  BhodelsUnil  iturtna  Ihe  you 


Hots.— OmCnwts  in  partial  reBtroliitO/  (rode. 

Contracts  tor  a  limited  restraint  of  trade  are  valid 
U  entered  into  for  good  reasons,  snob  as  to  afford 
fair  protection  lo  tbe  purchaser  of  a  buslneea. 
Cbappel  V.  Dr(HikWBy,£l  Wend.  157;  Nobles  v.  Bates, 
T  Cow.  807;  Helobew  v.  BamUCoa,  S  0.  Greene 
(TinTBl.GCa,40.areena,31T:  Hedge  i.  Lowe.  4TI(ivh, 
1ST:  Smaller  v.  Oreeoe,  BE  Iowa,  SUi  Jenkins  v. 
Templee.  W  Qa.  S»j  Pleroe  v.  Fuller,  8  Uass.  X% 
Ftenw  V ,  Woodward.  B  Pick.  VA;  Perkins  v.  Lyman, 
B  Mass.  tSZ;  Pike  v.  Thomas,  t  Blhb.  488;  Blory,  Kg. 
Jur.  IIOB;  1  Addlaon,  Cont.  HSra,eGS;  Powell, Cont. 
108. 

Wlier«  the  restraint  contracted  for  appears  to 
bave  beeo  for  a  Just  and  boneet  purpose,  f6r  tbe 
proteclloD  of  the  legitimate  interests  of  the  party 
In  whose  fuvor  li  la  imposed,  reesonabte  as  between 
the  parties,  and  not  specially  Injurious  to  tbe  pub- 
Ikt.  tbe  restraint  will  be  lield  valid.  Uobbsrd  v. 
UlUer.  27  Hlcta.  16,  IH-.  Querand  v.  Dandelet.  8£  Ud. 
ME.  BetU  v.  CbBse.  SI  HIcb.  4«h  Ewlng  v.  Jobuooo, 
St  Bow.  Pr.  ■SSr.  Pleroe  v.  Woodward,  8  Pick.  a»i 
Bedge  v.  Lowa,  17  Iowa,  IST,  UO. 

An  BKrecmeot  beiweeu  partoein.  that  one  of 
tbem  alooe  abal)  cooduct  tbe  buslnefB.  Is  not  void 
■c  In  restraint  of  trade.  Kinsman  v.  Farkbursi.  58 
r.  S.  18  How.  SSB  iV.  L.  ed.  S8fi). 

Secrela  of  art.  nut  patented,  are  not  within  the 
•Dope  of  the  law  against  restraint  of  trade.  Thus, 
It  has  been  deolded  that  a  trader  may  sell  a  seoret 
Id  his  irada,  and  lestrsln  himself,  personally,  from 
SURA. 


the  nre  ot  It.    Bryson  v.  Whitehead,  1  Sim.  ft  Stu. 
71;  VIckery  v.  Welch.  IS  Pick.  «8.   8eo  also  Jones 
V.  Lees,  1  Uurlsu  A  N.  188;  Hetcelt  CD..t.  STB. 
Restrlrtloru  (U  lo  time. 

It  Is  no  objectton  to  a  eoveaant  In  partial  re- 
Btralntof  trade  that  it  Is  unllmlcedastotlme.  Dia- 
mond Match  Co.  V.  Bceber,  B  Cent.  Bep.  181,  IDB  H, 
T.(73. 

A  oontraot  In  restraint  of  tbe  eieiolae  of  a  pro- 
fessloD.  unlimited  as  to  time,  but  In  other  respects 
reuBOnable.  Is  valid.  French  v.Parker  iR.LieNew 
Gob.  Rep.  IM. 

Whether  a  coniract  In  rertraint  o(  trade,  which 
Is  to  endure  during  tbe  life  of  tbe  promlntr  or  cov- 
enantor, Is  reasonable  or  not  Is  an  undecided  ques- 
tion In  this  State,  and  such  contract  is  not  therefore 
enforceable  by  Injunction.  Uandevllle  v.  Barman. 
6  Cent.  Rep.  BS.  IZ  N.  J.  Gq.  I8S. 

Tlie  presumption  la  tbatacoutraotlniestraliitot 
tndelsvold.   IMd. 

A  contract  not  to  engage  In  a  particular  trade  or 
business  In  a  certain  plaoe  within  ■  speollled  time 
Is  valid.  Arnold  v.  Kreutzer.  B)  Iowa,  211;  Hedge 
V.  Lows,  a  Iowa,  187;  Smaller  v.  Oreene,  68  Iowa, 
£il:  Baumgarten  v.  Broadaway.  H  N.  C  S;  laUis  v. 
Tallls,  1  EL  a  BL  WL 

An  agreement  by  a  vendor  of  a  memntlle  bosl' 
ocas  and  Its  good  will,  as  part  oonalderalion.  that 
he  will  not  tor  9ve  years  engage  In  tbe  same  busi- 
ness In  the  same  village,  la  valid,  WaAbom  *- 
Dasch.  as  Wis.  IM. 


Cooj^lc 


RhODB  Ifll-AKD  SurREUK  COUBT. 


Apb., 


•  term  of  «mplo7ment  u  teaeber. 


rood  «J)7  appuentlr  DeoesmT  protection  to  the 
other  put;,  unlen  It  la  ifaoirD  tbat  tbe  latter 
would  be  MTloiuIr  Injured  by  Buoh  tj»»cihtng  in 
Bay  pan  of  tbe  State. 

(April  11,  ISBOJ 

SUIT  to  enjoin  the  breach  of  a  contract  not 
to  teach  the  French  or  German  lanEuaAe 
for  %  ceriaiu  time  irjthin  the  Btale  of  Hhode 
bland.     On  demurrer  to  bill.     Demurrer  ma- 
taiiitd. 
The  facta  are  ftilly  Btaled  Id  tbe  opinion. 
Mr.  Alltert  A.  B»ker  tor  reapoDdeiit,  Is 
rapport  of  tbe  d«Diirn;r. 
Mr.  hmtkum,  M.  E»ton  for  Gomplaliuuit, 

StlnesB.  J.,  deliTered  th«  opinion  of  the 

Tlie  complainani,  director  of  aacboolof  lan- 
guoj^sinProTideoce,  emplojed  the  respondent 
10  h^ncti  French  from  Januorr  T,  1869,  to  July 


Theconti«ct,  in  Hritlng,  provided  thatOw 
respondent  would  not,  during  tbe  year  after 
tbe  end  of  his  mtv ice,  "teach  the  French  or 
German  language,  or  any  part  thereof,  nor  aid 
to  tcacb  them,  nor  advertise  to  leach  them,  nor 
be  in  any  way  connected  with  any  person  or 
persons  or  inelitutions  tbat  teach  them.  In  tbs 
said  State  of  Rhode  Island." 

The  re«pondenf«  service  ended  July  1,  1889, 
after  which  time  be  gave  lessona  in  Frencb,  ta 
Providence.  Tbia  auit  la  brought  to  r^rtnun 
him  from  ao  doing  within  the  time  covered  by 
ihlfi  contract  The  respondent  demuia  to  tho 
bill,  contending,  firtt.  tbat  tbe  contract  is  void 
on  the  ground  of  public  policy,  be^uM  it  tm- 
poeed  a  general  restraint  throughout  the  tjtal«; 
end,  Jeomrfly.becauseit  la  unreasonable.  la  tba 
contract  void T  Foralong  time,  beginning  with 
the  Year  Books,  contracts  limiting  the  eierciaa 
of  one'sordinaiy  trade  or  calling  met  with  mudi 
disfavor  in  tbe  couria.  Any  llmilalion  what- 
ever was  coQsideied,  in  tbe  nrsl  reported  caai 
(Tear  Book,  S  Hen.  v., 6,  pi.  26),  so  far  contrary 
to  law  that  a  pidntiff  suing  thereon  waa  bwotq 


In  Wblttaker  v.  Howe,  >  Beav.  88S,  an  asreement 
br  a  tolloltar,  for  valuable  oonsldrratton,  not  to 
practice  aa  a  snlldlor  In  any  put  of  Qreat  Britain 
for  tweutr  f  euv,  vat  held  valid.  Bee  also  Davis  v. 
HasOii,GT.  B.lie. 

An  Bcreementbr  apbyalotan,lnoontlderatloiiof 
purcbaae  of  offloe  and  buBtnen,  not  to  practloe  med- 
lolne  or  surgery  In  a  given  vicinity  theroafter.  mi 
beld  to  be  valid  and  blndlUK  In  Doty  v,  Martin,  81 
Hlch.  4ra. 

Id  Bolbrook  V.  Waten,  ft  How.  Pr.Sffi,  It  was  held 
(bat  an  agreement,  upon  sufflolent  eonsldenmon, 
□ot  to  praetloe  medicine,  nor  In  any  nuumer  to  do 
boslneasaaa  pbyslolaD  In  tbe  County  of  Oawetro,  at 
any  time  from  tbe  flnt  day  of  May,  1851,  was  valid. 

In  Hott  v.  HotC  11  Barb,  m,  a  phystelan  sold  his 
interest  In  an  office,  furniture,  etc  and  an  eetab- 
llihed  practice,  to  hlB  partner  for  a  ■!  ven  oonalilera- 
tlon,  and  agreed  not  to  praotlce  medldne  In  the 
town  where  tbe  olBoe  waa  located  for  Uve  years; 
and  tbe  court  held  the  reetrlotlon,  as  to  extent  of 
tCTTltory  and  length  of  time,  reasonable  for  tbe 
proteciiou  of  tbe  party,  and  tlie  contract  blndlnr, 
cltlDg.  in  support  ol  thlspoBlt]on,Cbappel  v,  Broch- 
way,  21  Wend.  IGT;  Roa  v.  Sadtibeer.  31  Wenil  left 
Hitchcock  V.  Coker,  t  Ad.  ft  EL  438;  LeUhton  v. 
Wales,  a  Ueea.  ft  W.  U5:  Homer  v.  Qrarce,  T  Blng. 
ta;  Malhin  v.  Hay,  II  Mees.  ft  W.  VSi;  I  Btory,  El}- 
Jur.  I  £■£:  Cbltty,  Cont.  6T0,  Perkins'  ed.  and  cases 

Tbe  lest  to  be  applied  in  determining  whether  a 
reetrointlB  reasoiiBbleornot  Is  to  consider  whether 
it  is  only  such  bh  Is  necessary  to  alTord  a  fair  pro- 
tection to  the  interest  of  the  party  in  whose  furor 
It  is  given,  and  not  so  large  as  to  Interfere  with  the 
intunst  of  the  public.  Uandeville  v.  Hannan,  fi 
Cent.  Rop.  B£9.  a  N.  J.  Bq.  186l 

Sestrutton  oi  to  locolttii. 

A  oontrsct  In  restraint  of  trade  as  to  a  particular 
plain  is  yaUd.  Cbnppel  v.  Brookway.  (1  Wend.  IBT; 
Jenkins  v.  Temples,  89  Qa-  BUS;  Smatley  v.  Qreene. 
tS  Iowa.  HI:  Hodge  v.  Lowe,  47  Iowa,  1ST:  Oueiand 
V.  Daniielet,  W  Md.  fHi;  Deal  v.  Chase,  81  HIcb.  UO; 
Ewlng  V.  Johnson,  U  How.  Fr.  SB;  Plenie  v.  Wood- 
ward, B  Pick.  iOO. 

Where  a  contract  Is  dlviafble,  and  Is  valid  as  to 
the  phice  In  which  made,  although  void  as  to  the 
tllpulatlon  not  to  dobuslnesa  "elsewhere,"  tbe  con- 
ililcr-itlnn  lielnir  BufBcleot,  inquiry  wfU  not  be  made 
ir>rn  I 's  adequacy.  Bmitb'sApp.GCeut.  Rep.aM,U8 

»  L.  H.  A. 


A  contract  restinlnlDg  One  of  tbe  partlea  tberato 
from  tbe  eierchie  of  a  trade  wltiiln  a  limited  loeak 
Ity,  when  thaie  is  rcBsonable  ground  for  the  i«- 
strlctloD.  is  valid,    ibid. 

In  consideration  tbat  A  wonld  take  B  as  an  a^ 
Blstant  in  bis  buslneM  Ba  a  surgeon,  for  as  long  • 
time  as  abould  please  A,B  agreed  not  to  practle* 
on  bii  own  aoootint  for  fonrleea  yean  within  tea 
miles  of  tbe  place  where  A  resided;  and  tbe  ooiut 
held  tbe  oontraot  valid.  Sea  Bunn  t.  Ooy,  4  b■^ 
lU;  Gale  v.  Beed,  8  East,  80. 

In  Smaller  v.  Oreeue,  Oi  Iowa,  SO,  S48,  tbe  d». 
fendant  had.  tor  a  valuable  oonslderatloD,  agreed 
not  to  praetloe  law  In  a  apeelDed  towD,  and  the  OOD- 
tisot  was  held  to  be  valid. 
In  Bunn  v.  Quy.  1  Bast,  IM,  a  contract  enterad 
mey  to  rellnguisb  his  bust- 
clients  to  two  other  attar- 
insiders  t  Ion,  and  tbat  h« 
an  In  such  bUBlaeas  within 
valid.    1 


Into  by  a  practlcli .. 
nees  and  recommend  bis 
neya,  for  a  valuable  o 
would  not  himself  pract 
ISO  miles  Of  London,  1 


Helobewv.HBmlllon,BO.OreeDe,NM;iQ.  Greene, 
B17. 

If  a  phyalolan.  nndera  valid  contract  not  to  piao. 
tice  in  a  certain  place,  la  visited  at  a  neighboring 
place,  without  bis  soUcltatdon,  by  patients  from  tbs 
former  place,  he  has  the  rliht  to  treat  them,  but 
their  solicitation  Is  no  excuse  for  dolna  so  in  tba 
place  prohibited.  lUub  v.  Van  Bom  (PaJ  Hamh 
01.1090. 

On  the  sale  of  a  business,  a  covenant  not  to  en- 
gage in  the  same  business  anywhere  In  the  United 
Biales.  excepting  Nevada  and  Montana,  la  a  partial 
restraint  of  trade,  and  valid.  Peckbam,  Jl,  dl» 
■enta.  Diamond  Match  Oo.  v.  Boet>er,  B  Osat.  Beph 
181. 100  N.  T.  47& 

The  successor  and  aoiUrnee  tit  the  purchaser  may 
enforce  tbe  oovenaot.    lUd. 

A  restraint  of  trade,  embracing  an  entire  State,  la 
not  neoeesarlly  generaL   Unld. 

Where  a  t>arl>er,  without  shop,  patronage  or  good 
will  to  sell,  forms  a  partnership  of  Indefinite  dunt- 
tIou,and  Btlpulntee  never  lodoanybarltertngln  tbs 
town  outside  the  shop  of  his  partner,  tbe  stlpukk 
tloo  Is  11  nrea^ocable  and  will  not  he  enforced.  Se* 
note  to  Carroll  v.  Giles  <B.  C.)  <  L.  R  A.  IK 

Contracts  In  partial  restraint  of  trade  may  bs 
valid,  and  If  divisible  they  are  not  vitiated  by  one 
lUegal  provision.   BeenolctoOarroll  v.Qlles,«Bpra. 

Consideration  ewentlaL  Bes  not*  to  LmIIs  f. 
'  (N.  X.)  1  L.  a  A.  tK 


nCooglc 


18M; 


HSBHBBHOTF  T.  BOOnmAQ. 


tn 


U  b^  (he  ]udj^  Bud  threatened  with  n  One. 
But  it  was  soon  foand  Ibst,  lo  some  extent  at 
least,  Bucb  coolracts  help,  ralber  than  barm, 
both  pubhc  interesta  nod  private  welfRre-  that 
they  are  ueceasarj  to  trade  itself,  in  ordar  to 
•ecure  the  sale,  at  fair  value,  of  an  eatHblUhed 
bueinefls,  by  protectioK  it  agaiaet  the  immediate 
competition  of  the  aeiler;  also  ' 


mnd  infiuence  tbua  f^ained  used  to  the  eonplo;- 
er'a  damage:  lo  eDCOurage  iovestmeatin  biiai- 
■ess  eDl«rprises  under  reasonable  safeguards 
«ndforotherequally  evident  reasons.  Accord- 
taglj,  exceplions  to  the  early  doctrine  were 
feoognlzed  fromUme  to  time,  unlil  the  leading 
cue  of  Mitadi  V.  Regnoldt,  1  P.  Wma.  181, 
when  the  couH  e«Cablis1ied  the  rule  that  a  cod- 
Uact  iu  resltiUDt  of  trade,  upon  conslderarioD 
which  shows  it  was  reasonable  for  the  parties 
to  enter  into  it.  is  good;  "that  wherever  a  suF- 
fident  conatderaiion  appears  to  mnketl  a  prop- 
er and  a  useful  com ract,  and  such  aa  cannot 
be  set  aside  without  lojurf  to  a  fair  contractor, 
It  ought  lo  be  maintained;  hut  with  tb!s  coa- 
Mant  diversity,  viz.,  where   the  restraint  la 

Eneial  not  lo  exercise  a  trade  tbrouKhout  ibe 
Qgdom,  and  where  it  is  limiled  lo  a  particular 
Dlacc, — for  the  former  of  these  must  be  void, 
'  Seing  of  DO  beneOl  to  either  party,  and  ooly 
oppressiva" 

it  is  to  be  observed  that  the  contract  in  this 
case  was  limited  In  lime  to  five  years,  the 
term  of  the  lease  of  a  bakehouse,  wblcb  the 

ElaintiS  had  bought  of  the  defendant,  and  also 
miled  in  spa^e  Ui  the  Parish  of  St,  Andrew's, 
Bolbom.  The  case,  therefore,  did  not  call  tor 
deoisioa  upon  a  contract  running  tbrongbout 
the  kingdom.  Neverthelesa  it  has  since  been 
commiinly  asaumed,  as  tbe  settled  rule  of  law, 
that  such  a  restraint  Is  contrary  to  public  pol- 
f^,  and  void.  The  priaclple  upon  which  this 
rule  Is  put  Is,  that  the  public  have  the  right  to 
demaad  that  evei?  person  should  carry  on  his 
trade  freely,  both  tor  tbe  prevention  of  mo- 
nopoly and  of  unproQIable  idleneas.  ThearRii- 
mect  is,  if  the  reKtraiut  is  general  throughout 
the  realm,  the  public  Interest  is  Interfered  with, 
■ince  the  party  restrained  can  only  resort  to  bis 
trade  for  a  livellliood  by  expalriation.  But,  if 
tbe  restraint  l>e  local  and  partial,  the  party  and 
Ibe  public  may  still  have  the  benefit  of  his 
services  in  bis  own  Innd,  in  some  other  place. 
While  this  distinction  has  frequently  been 
recognized,  the  cases  In  which  It  has  bad  the 
aanclion  of  a  decision  have  been  few. 

In  Sounlton  v.  Btnmlton,  L.  R.  14  Cb.  Dlv. 
S91,  Fry,  •/.,  mentions  unly  two,  and  these,  he 
aays,  seem  to  have  been  decided  upon  tbe 
giound  of  unreasonableness,  rather  than  upon 
Ibe  ground  of  uoivemality.  In  other  words, 
...  ... ,     ..  .... ,   ..  .     ,  j[^,^ 


Beav.  868;  Jona  v.  Ltei.  1  UurUt.  &  N.  189, 
ud  Leathtr  Gleth  Oo.  t.  Lortont,  L.  R.  9  Eq. 
S46, — ezpreisly  holds  that  there  is  no  absolute 
rule  that  a  covenant  In  restraint  of  trade  is  void, 
U  it  la  onlimlted  In  regard  to  apace. 

The  respondent  urges  that  Bavtilion  r.  Bou- 
tiUon  baa  been  overruled  by  the  recent  case  of 
Davia  v.  DavtM,  L.  R.  80  Ch.  Div.  SOS;  but 
we  do  not  think  this  Is  so.  Wbtle  Cotlon.  L. 
J.,  showing  great  wlllingneaa,  if  not  anxiety, 
aL.R.A. 


to  overrule  it,  based  his  opinion  npon  tha 
ground  that  the  reatrlciJoD  was  void,  because 
tinlimlted  in  space.  Bowen,  L.  J.,  did  not  put 
his  decision  on  that  ground,  snd  Fry,  L.  J., 
adhered  to  bis  opinion  in  Ro'iaillon  v.  RoviiC 
Um.  That  Danw  v.  Davie*  was  not  received 
in  England  .as  overruling  Ihe  taBt-named  case. 
Bee  jio(t  to  this  case  in  Law  Quarterly  Review, 
vol.  4,  340.  In  view  of  these  cases,  we  do  not 
think  It  is  now  the  rule  in  England  that  re- 
straltit  throughout  the  kingdom  is  abMlulely 

In  this  country  the  cases  have  been  quite 
similar  to  those  in  England.  In  the  recent  cam 
of  DianKmd  JfateA  Co.  v.  RoOer,  100  N.  Y, 
478.  6  Cent.  Rep.  181,  Andrews  J.,  says:  "It 
is  worthy  of  notice  that  moat,  if  not  all,  tha 
English  cases  which  assert  the  doctrine  that  all 
contracts  in  general  restraint  of  Irade  are  void, 
were  cases  where  tbe  contract  before  the  court 
was  limiled  or  partial.  The  same  Is  generally 
true  of  tbe  American  cases."  In  that  case  tha 
defendantcovenanted,  for  tbeperiod  of  ninety- 
nine  years,  not  to  eugnge  in  the  manufacture 
or  safe  of  friction  matches,  within  an;  of  tha 
Slates  or  Territories  of  the  United  States,  ex- 
cept Nevada  and  Montana.  Tbe  complainant 
sought  to  restrain  a  breach  of  thai  covenant  In 
New  York,  Ibe  respondent  claiminE  that  tha 
covenant,  being  general  as  to  New  York,  was 
void.  But  tbe  court  declared  It  lo  be  valid,  In 
a  strong  and  thorough  opinion,  showing  the 
bistnry  of  Utigalion,  and  the  tendency  of  re- 
cent judicial  decisions  upon  this  subject.  Tak- 
ing Ibis  case  in  connection  with  Orq/on  Steam 
Sat.  Co.  V.  Winior.  87  O.  8.  SO  Wall.  64  [83 
L.  ed.  815],  we  think  it  cannot  be  said  here, 
any  more  than  in  England,  (hat  a  restraint  is 
absolutely  void,  upon  grounds  of  public  policy, 
because  it  eiiends  throughout  a  Stale. 

Public  policy  is  a  variable  test. '  In  the  days 
of  the  early  English  cases,  one  who  could  not 
work  at  his  trade  could  hardly  work  at  all. 
Tbe  avenues  to  occupation  were  not  as  open 
nor  as  numerous  as  now,  and  one  rarely  got 
out  of  the  pelh  be  started  in.  Coniraclingnot 
to  follow  one's  tmde  was  about  ibe  same  a* 
contracting  to  be  Idle,  or  to  go  abroad  for  em- 
ployment. But  this  is  not  so  now.  It  Is  an 
every-day  occurrence  to  see  men  busy  and 
prusperouB  in  other  pursuits  than  those  to 
wbicb  Ihey  were  trained  in  youth,  as  welt  as  to 
see  tliem  change  places  and  occupations  wiih- 
out  depriving! be m selves  of  Ihe  means  of  liveli- 
hood, or  the  Slate  of  the  benefit  of  tbeir  Indus- 
(rv.  It  would  therefore  lie  alieurd,  in  the  light 
of  ibis  common  experience  now,  to  say  that  a 
man  shuts  himself  up  lo  idleness  or  to  expatri- 
ation, and  thus  lQ|iirea  tbe  public,  when  be 
agrees,  for  a  sufficient  consideration,  not  lo 
follow  some  one  calling  within  Ibe  limits  of  a 
particular  State.  There  is  no  expatriation  in 
moving  from  one  State  to  anothi^r,  and  from 
Buch  removals  a  Rtale  would  be  likely  to  eaiu 
as  many  as  it  would  lose.     We  do  not  think 

Eublic  policy  demands  an  agreement  of  tbe 
ind  in  question  lo  be  declared  void,  and  we 
do  not  uiink  such  a  rule  is  established  upon 
authority.  We  therefore  hold  that  the  agree- 
ment set  out  in  tbe  bill  is  not  void  simply  be- 
cause it  runs  throughout  the  Stale. 

la  the  contract  unreasonableT  Conrtssbonld 
be  slow  lo  set  aside  as  unreasonable  a  reattte- 
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Hat, 


Hod  whtch  hu  formed  a  part  of  the  coQsldera- 
tioD  of  a  cnDtraci;  yet,  wben  It  Is  a  restriction 
upon  Judlvldual  and  common  riebtn,  wbicb 
ddJ;  oppreases  one  party  nitbout  beneflCJDS  the 
other,  all  courts  agree  tbat  it  should  not  be  en- 
forced. Id  detfrtainiDg  the  reasonableneBs  o( 
a  coDtraci,  regard  mual  lie  had  if  tbe  nature 
and  circumBtaDceflof  [fae  trHOSacLinn.  For  ex- 
ample, if  one  hNs  sold  tbe  good  will  of  a  mer- 
cantile enlerprii*,  leceirtng  pay  for  It,  upon 
an  agreement  not  to  eugag^  I"  'tie  same  bud- 
oeag  ID  the  same  Otale,  for  a  ceriain  lime,  sucb 
■  atipulalion  would  stand  upon  quite  a  differ- 
ent footing  from  a  elmilar  stipulation  oFa  mere 
servHDt  ia  an  ordinary  local  bLuinesB.  It)  many 
undertakinga,  nitb  modern  melboda  of  adver- 
tising und  facilities  for  ordering  by  lelegrapb 
or  mail,  and  sending  goods  by  railroad  or  ex- 
press, it  would  matter  little  vheiber  one  was 
lociiud  at  Providence  or  Boston  or  aome  other 
place.  In  sucb  coses  a  restriction  embracing 
the  State,  or  even  a  larger  territory,  could  not 
be  said  on  that  account  to  be  unreasooable;  for 
without  it  tbe  aeller  might  immediately  de- 
stroy the  value  of  what  be  sold  and  was  paid 
for.  But  It  is  unreasonable  to  ask  courts  to 
enforce  a  gteaier  restriction  than  is  needed. 
So  it  bas  been  unifunnly  held  tbat  restrictions 
which  go  loo  far  are  void.  As  was  said  in  tbe 
nottol  the  Law  Quarterly  Review,  above  cited; 
"Coveaauiees  desiring  the  maiiraiim  ofjpro- 
tectlun  liave.  DO  doubt.  adlfDcult  task.  When 
tbey  fall,  it  Is  commonly  because,  like  tbe  dog 
In  tlie  fable,  they  grasp  at  too  much,  and  bo 
lose  all." 

Beside*  tbe  matter  of  protection,  th«  bard- 
abip  of  the  restriction  upon  tbe  paKy  and  tbe 
public  should  also  be  considered.  In  the  pres- 
ent case,  we  tbinlc  the  restriction  la  unreason- 
able,— not  aa  a  rule  of  law  because  it  extends 
throughout  tbe  Stnte,  but  because  It  eiteuds 
beyond  any  apparently  necessary  protection 
wbicb  tbe  complainant  might  reasonably  re- 
quire, and  thus,  without  beneiiiini;  him,  it  op- 
presses tbe  respondent,  and  deprives  people  In 
other   places  of  tbe  chance  wblch  might  be 


offered  them  to  learn  tbe  French  and  German 

languages  of  tbe  respondent  Tbe  complaia- 
ant  urges  that  he  has  establiahed  a  school  ii» 
Providence,  at  great  expense,  to  teach  lan- 
B:uBgeB  by  a  new  method,  where  scbolara  come 
from  all  parts  of  the  Slate,  and  that  by  reason 
oftbesimull  extent  of  the  Stale,  and  tbeeas» 
of  passing  to  and  fro  within  it,  such  a  restric- 
tion is  reasonable  an'l  necessary  to  keeo  teach- 
ers from  setlinfr  up  simitar  schools,  and  eotlo 
ing  away  bla  scholars.  All  this  may  be  trus 
with  reference  lo  Providence  and  its  vicinity. 
But  while,  aa  is  averred,  many  pupils  from  all 
parts  of  tbe  State  may  come  to  Providence,  a» 
a  center,  tor  tbe  same  reason  few  woidd  go  to 
other  places.  For  example,  a  school  in  West- 
erly or  Newport  would  not  be  likely  to  draw 
scholars  from  Providence,  or  placet  from  which 
Providence  is  more  easily  reached.  Indeed, 
tbe  complainant  says  he  offered  after  the  con- 
tract WHS  made,  and  now  offers,  to  allow  the 
respondent  to  teach  in  Newpurl,  ihereby  ad- 
nitiing  that  the  restriction  ii  greater  than  lh« 
necessity.  The  people  of  Newpoit,  Winterly 
and  other  places  have  tbe  rifjlit  lo  provide  for 
education  in  languages  wbliout  coming  to 
Providence.  It  is  bard  to  believe,  and  tbe  bill 
does  not  aver,  that  losing  the  few,  if  any,  from 
some  sucb  place  wbo  might  leave  the  com- 
plaicant,  If  tbe  respondent  were  toieacb  there, 
would  seriously  affect  tbe  complaionnl'sscbool. 
Teaching  in  Providence,  or  In  any  plare  front 
which  tbe  complainant  receives  a  considefHblfr 
Dumber  of  pupils,  migbt  aFtect  It,  and  a  re- 
striction limited  accordingly  migbt  be  reason- 
able: but  we  think  it  is  unreasonable  to  |io  fuT- 
Ihcr.  Tbe  complainant  bought  nothing  of  tho- 
respondent  whose  value  be  now  seeks  to  de- 
stroy. He  hired  iha  latter  as  s  teacher  at  no 
more  than  fair  wages.  He  needs  and  has  tha 
right  only  to  tw  secured  against  injury  to  hia 
ecliool.  from  teachers  wbo  may  entice  away  bis 
ecbolars,  after  leaving  his  employ.  The  con- 
tract clesriy  goes  beyond  this. 
2'A«  tUinurrer  mutl  bt  nutaijud. 
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PEOPLE  OF  the  State  of  HICniGAN 

Herman  FOSS,  Appt, 

(....Mioh ) 

1.  A  atrip  of  gmmM  left  to  irrow  tn  a  rural  or 
ooualry  ruad  on  tho  stde  of  Che  tieatea  tracli  be~ 
)0D)igtii  the  ownarof  the  fee.  Bod  tie  lias  ttie  rlsht 


S.    A  perMm  haa  no  rlg'ht  from  m«r* 
emprlce   or   exprew  malice   to   driv* 

upon  and  deatro;  a  strip  of  trraa  growlos  bo- 
tireen  the  two  dttchea  on  the  sides  of  a  highway. 
In  the  flp&ce  usuaJiy  koowa  as  the  wroupbc  or 
traveled  n&rt  ol  tbe  road,  but  on  tlie  porUun  of 
whicb  anothar  person  owns  tbe  fee. 
8>  Merely  pnahliy  off  tbe  horae*  of  an- 
other fromKrasa  wSlcb  one  tscutitleil  tu  cut  la 
a  hltftaw&j,  where  tbe  other  Is  wantunlr  endcav* 


Note.— BoiemcnC;  ovmer  of  wll  riglit  to  vm  ( 


Title  reiDHlns  In  tbe  owner  of  the  soil,  on  I 
proprlatton  for  a  public  hlshway.  Bee  not*  t 
BL.R.  A. 


□wner  wbere  a  public  road  Is  made 
tbe  ate  of  the  road  Is  In  tbe  publlo. 

owell.  Dl  U.  8.  8  PeL  18S  (8  L.  ed.  4n), 
Hbould  tie  vacated  by  the  publlo,  tbe 


New  Jersey  Z.  &  I. 
IN.  J.UL.  R.A.  131 
Tn  Masfacl!us<Pt 
taken  fora  publto  hlRhway,  the  sail  and  freehold 
remain  in  tbe  owner  of  the  land;  and  upon  thedls- 
coDtlnuiinoeottbe  hlghwav.  the  sail  and  freehold 
"  ■     land.    Harris  v.  BUtott, 


U.S.10Pe<.a>  sued,  a 

3n  tbe  appropriation  ol  land  for  an  caaen 

rner  retalni  every  itghtlntbeaoiJ  not  la 


fee  also  17  L.  B.  A.  6 


;,  Google 
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«rtas  to  spoil  the  gnn,  and  tben  detendlni 
■saliut  the  Jatter's  att&ok,  does  oat  make  oB' 
gulllr  ot  MBault  and  batterr. 


TidiDg  him  of  ui  Msauli  and   battery.     JU- 

The  fartu  ar-  fully  stated  In  tbe  opbioi]. 
Mettr:  JLx^ey,  4ank*  &  Avery,  for  de- 

fendanl,  appellnDl: 

DefendflDt.  being  ibe  owner  of  the  fe«t  was 
tbe  owner  of  tiiia  grass,  and  beinjf  the  owner 
of  it  and  baviti;;  propertj  rjglits  in  it,  he  had 
■11  the  rigliii  iucldeat  Co  the  onnenibip  of 
pmpertj  and  amons  tbese  Lbe  right  to  protect 
ami  pu-9t-r?e  It;  ana  for  the  purpose  ot  harTeat- 
inp  it  he  bad  a  right  to  go  ioto  the  hjgbwaj, 
and  the  complaitimg  WJIQCBS  had  no  right  to 
interfere  with  dcfeutlaDt  in  the  exercise  ot  this 
HebL 

Woodntf  Y.  Neal,  28  Codq.  167;  SuffiM  t, 
Batha\ray,\K  Conn.  531;  Sliukpole  v.  Healff, 
16  Slaas-  83;  Cooley,  Torts,  818;  Hotladay  v. 
MitA,  3  Weed.   142;  Campaa  t.  EoTUin,  8B 

]ik-h.  ssa. 

aa  a  queation  of  fact  for  tie  Ju: 
e  whether  it  waa  necessary  for 
plaininfC  witaesa  to  drive  on  this  grass  in  order 
to  bavi:  the  usiiaJ  rights  of  one  oi  the  public  Id 
the  free  and  ordiuary  use  of  the  public  high- 
way: he  d'd  not  u  a  matter  of  law  have  the 
febsfiliite  light  10  go  on  this  grass  ao'I  destroy 
It  sod  render  it  worthless  merely  because  his 
lanry  or  caprice  might  lead  htm  there. 

^dam*  1.  Eivtr*,  11  Barb.  8&0;  Phiftr  v.  Cox, 


The  defendant  and  his  father  bad  a  perfect 
rigbt  to  protect  their  own  property  and  pre- 
TeDlcomplaioaDt  from  destroying  It,  which  h» 
was  doing  at  the  lime  the  assault  occurred. 

DrviB  V.  Oomttoek,  67  Mich.  181. 

Mr.  8ew«-d  !>.  HerrUua.  for  the  State, 
apMllee: 

The  fact  that  grass  was  groning  Id  tbe  bigb- 
way  where  intended  and  prepared  for  public 
travel,  is  simply  the  result  ot  public  caprice  in 
selecting  generally  one  track  instead  of  many 
while  exerciaiug  tbe  continuous  rigbt,  at  all 
times,  that  each  person  enjoys  of  travellag  such 
portion  of  tbe  wrought  higliway  as  he  »ees  fit 
BO  long  as  he  does  not  interfere  with  tbe  law- 
ful public  {not  private)  rights  ot  others. 

Daniel*  v.  CUgg,  aSMich.  86;  Figotti.  Englt. 
60  Mich.  228. 

A  highway  is  a  public  way  for  tbeoaeof  the 
public,  and  tbe  reslrictlona  on  lla  use  are  only 
such  as  are  calculated  to  secure  to  tlio  general 
public  the  largest  practical  iMneQt  from  the  eo- 
joyment  of  tbe  easement. 

Maeombtr  v.  A'ic/ioU.  M  Mich.  310. 

Any  part  of  a  highway  may  be  used  by  tbe 
traTeler,  and  in  such  direction  as  may  suit  his 
coQTenieiice  or  taste. 

Sliiitanr.  9ar<tin«r,43Me.248,e6An).Dec 
283. 

In  TonavKinda  R.  Oa.  t.  Hunger,  6  Denio, 
2ti\  49  Am.  Dea  244,  it  was  held  that  grass  In 
the  highway  was  private  property  as  against 
tbe  right  of  aootber  to  graze  or  pasiure  it. 
This  is  aa  far  as  tbe  court  could  be  expected  to 
^.  Qrazing  and  pasturing  are  not  tbe  public 
ngbis  to  which  highways  are  dedicated,  but  no 


•Bt  witli  tbe  caaeraent.  Piatt  v.  PenniylTiuila  Oo. 
1  Wtsl.  Bep.  IT,  43  Oblo  St.  tSB. 

AB  afcnlnat  the  publlo  the  owner  ma;  make  any 
a>e  ol  ttie  land  whlcb  doee  not  interfere  wltb  the 
paramount  right  of  tbe  publlo  to  the  easement. 
PMlaline  v.  Kreutrer,  B  Weat.  Kep.  TSB,  121  lU.  TS; 
Jackson  1.  Hathawa;,  IE  Johns.  U7:  Baker  v. 
Sbeplurd.  34  N.  U.  a»;  Adams  v.  Kmerson,  S  Plok. 
K:  brclar  T.  HoweU.  81  D.  8.  S  Pet.  496  (8  L.  ed. 
C7-;  An|i^,  Hig-hw.  obap.  T. 

Tbe  owner  of  the  soil  bai  a  right  to  all  above 
ground  except  oalr  the  right  of  passage  (or  the 
king  and  bla  peopla,   Qoodtltle  v.  Aikar,  1  Bur. 


Tbeoi 


T  Of  the  soil  over  which  another  haaan 
a  entitled  to  the  horbiiKe.  Bmlth  v. 
Langewald,  1  Now  Eng.  Rep,  t4S.  140  Mass.  XOh  Per- 
tej  T.  CDun<lleT.  6  Maw.  454;  Adams  v.  Kmenoa.  S 
Pi(.-k.ST:  Aikins  V.  Ikwrdman,  E  Met.  4ST. 

The  owner  ha<  ■  iiHhito  the  herbage  growing  on 
tbe  right  of  way.  Blake  v.  Rlcb.BlN.  H.t82.  But 
■ee  Tro7  k  R  IL  Oo.  v.  Potter,  4£  Tt.  IW. 

Tbe  bertiag«  on  tbe  highway  lielongs  to  tbe 
««oer  of  tbe  soil,  and  where  another  graiea  his 
csUle  ther(«n  be  Is  liable  to  an  action  for  the  tree- 
Maa.  Woodruff  t.  Keal.  3  Conn.  116:  Cool  v. 
(-mroaaei.  13  Me.  ISO:  Blackpole  v.  Healy,  18  Man. 
n;  Avury  v.  Uazweli.  4  N.  H.  S8. 

irhlle  It  ta  used  as  a  highway  the  owner  la  en- 
ItUed  to  tbe  timber  and  gnus  whloh  may  grow 
upon  lbe  surface,  and  to  all  minerals  wbtcb  may 
be  found  t>e1ow;  and  he  may  bring  an  action  of 
trespaaa  against  anyone  who  obstructa  the  road. 
Birulay  T.  HoweU,  81  U.  B.  8  Pet.  498  iS  L.  ed.  4n). 


under  the  surface,  and  of  the  soil,  gravel,  trees  and 
herbage,  except  as  needed  In  coastructing  or  re- 
pairing the  road.  Plait  v.  Pcnusylvanla  Co.  1 
West.  Bap.  IT,  43  Ohio  Bt.  iSS;  K&nua  Cent  R.  Co. 
V.  Allen,  a  Kan.  28S:  Taylor  v.  New  York  A  L.  a 
R.  Co.  88  N.  J.  L.  SS:  Preetoa  v.  Dubuque  A  P.  R. 
Co.  11  Iowa,  IS;  Aldrlob  v.  Drury.  S  H.  I.  SM;  Haa- 
Bon  V.  Oil  Creek  A  A.  IL  B.  Co.  8  PhUa.  1G6. 
Xav maintain  and  de/enil  his riohC* louse  of  toIL 
As  against  a.  Btranger  not  using  the  land  as  a 
highway,  the  rlgtitiof  theowoerof  the  Boll  are  the 
same  as  though  the  high  nay  had  never  been  eelab> 
llshed,  and  he  may  malntala  hli  rights  agaluataucli 
stranger  by  the  usual  remedies.  Taylor  v.  Arm- 
strong, M  Ark.  lasS;  Peck  v.  Bmltb.  1  Conn.  103; 
Head  v.  Leeds,  IB  Conn.  182;  Thomas  v.  Pord,  «i 
Hd.  848:  Qldney  V.  Earl,  12  Wend.  W;  Plullet  v.  Sim- 
mers. 108  Pa.  8G:  Bulling  v.  Petersburg,  8  Rand. 
(Va.)  683.    See  Lewis.  Em.  D™.  1  589. 

A  person  may  resist  an  aggrepalon  upon  his  prop- 
erty If  he  usee  no  more  fori.'e  than  Is  necfsfciry  to 
expel  tbe  Invaricr.    HBrrlson  v.  ParrlBon.  43  Vt. 


The  qiK 


v.  Comalock.  6T  Mtcb.  ITS. 

f^tion  whetiier  the  force  employed  *a 

la  Kcnerally  one  of  fact.    Hanson  v 


A.  R.  Oo.  S2  H;.  84: 
Swan.  H3  Me.  XSi  Com.  v.  Rush.  IIS  Mas.  £80:  Com. 
V.  Mann,  118  Mkss.  6a:  State  v.  Taylor,  88  N.  C.  SH; 
Edwards  v.  Leavitt.  48  VL  IBS. 

Where  a  party  eicoeds  the  limits  of  neoeaaary 
protection  he  beooraee  hlmBolta  Iraspaaser.  Doia 
V.  BrBHlne.86  N,  H.  (08;  Trogden  v,  Henn,86  UL 
£37:  Stelnmela  v.  Kelly,  »  lad.  MS;  Bartlett  T, 
CburcbULUTtlia. 


,y  Google 
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Mat, 


tb«  coDlrary  are  ■  Iiindraiice  and  annoyaDce 
thereto. 

Morse,  J.,  delivered  the  opinfon  of  the 
court: 

Defendant  wu  convicted  of  aatault  and  bat- 
tery upon  one  AupiEt  Sleiman  in  jiutjce's 
court.  Upon  appeal  to  the  Circuit  Court  for 
the  County  of  St.  Clair,  be  was  again  convicted 
b;  the  verdict  of  a  Jui;.  He  brin^^  bis  case 
to  this  court  upon  eicepllooa  before  judgment. 

The  place  of  the  alleged  esBauIt  naa  in  a 
public  highwBV,  and,  a«  the  defendant  claims, 
upon  that  poriioa  of  tlie  same  nltbln  the  balf 
BdjolDlDg  bie  fslber'a  lands.  Tbe  farm  of  the 
complainant  lies  opposite  hfs  father's,  and  on 
tbe  other  aide  of  tbia  btgbwaj.  There  li  a 
ditch  running  close  to  tbe  fence  on  defendant's 
father's  side  of  the  road.  Between  this  ditch 
and  tbe  usually  traveled  track  of  tbe  bighway 
there  nus  a  strip  of  fcnss  land,  from  a  rod  to  a 
rod  and  a  balf  in  width,  extending  the  nbole 
teoglb  of  tbe  fsther'a  premises.  Grass  bad 
grown  there  many  years,  and,  wlieo  in  condi- 
tion, bad  been  cut,  aometimea  by  defendant 
and  ble  fatber,  and  occasionally  Dy  Steimsn. 
There  bad  been  more  or  leas  controversy  about 
this  grass,  nbicb  finally  culminated  in  tbe  af- 
fray cauainK  Ibis  suit.  The  defendant  lived 
with  hia  fstber.  On  tbe  ISlh  of  June,  1689, 
Btciman  was  drawing  rails  from  his  fence,  on 
the  Sinitb  sldeof  the  road,  to  bis  orchard,  using 
tbe  highway  for  that  purpose.  He  was  draw- 
ing the  rails  upnn  a  crotch  tietneen  three  and 
lour  feet  wide.  Bleiman,  after  loading,  drove 
on  tbe  north  side  of  the  center  of  the  road,  out- 
side of  tbe  beaten  or  traveled  track,  and  upon 
the  grass.  Defendant  was  mowing.  Steimsn 
clHlme  that  be  told  defeodsnt  1o  get  out  of  the 
way.  The  elder  Foss  iras  there  with  a  bushel 
basket  and  rake,  gathering  the  cut  ^ma  Into 
tbe  basket.  They  acted  as  if  tbey  did  not  bear 
Bteiman,  and  he  "told  bis  botses  to  git  up,  and 
tbe  boy  then  went  on  tbe  north  side  of  the 
road,  and  tbe  old  man  stood  on  the  south  side 
of  the  road;  .  .  .  and  as  I  went  by  tlie  boy  cut 
my  boise  on  the  back  side  with  tbe  scythe  with 
wbicb  be  had  been  mowing."  Tbey  had  some 
hard  words,  and  Slelman  testlQes  that  as  he 
was  driving  on  defendant  came  up  behind  bim. 
and  struck  him  twice  on  tbe  neck.  Bteiman 
WHS  cortobnrated  in  bis  testimony  by  his  son. 
Defendant  testified  that  li-teiman  came  across 
the  road  and  drove  his  team  upon  biro;  that  he 
threw  his  scythe  into  the  fence  corner,  and 
sboved  the  horses  t>ack  with  his  bands.  Btei- 
man dropped  hie  lines  "and  hauled  off,"  and 
■aid:  "I  will  kill  you."  "When  I  see  be  was 
going  to  hit  me.  I  pu^ihed  him  back.  I  gave 
bim  two  pushes, — one  after  tbe  other;  and, 
when  be  see  I  was  pushing  him,  be  went  straight 
across  tbe  road  and  got  a  scythe,  and  came  up 
to  me,  and  hauled  on  three  limes,  and  Bays;  'I 
cut  you  In  two.' "  Defendant  stepped  back 
out  of  bis  way,  and  finally  Bteiman  went  away, 
with  threats  of  future  burt  to  defendant  De- 
fendant was  supported  In  bii  testimony  by  the 
evidence  of  bis  father, 

Tbe  record  also  stales  that  other  witnesses 
were  produced  by  tbe  prosecution  who  eave 
testimony  in  corroboration  of  tbe  facts  testified 
to  bv  Steimnn  and  his  aon;  and  the  defendant 
produced  other  wltneases  who  gave  evidence  in 
SURA. 


corroboration  of  the  facta  Bwom  to  bv  himself 
and  bis  father.  The  ercuae  of  Bteiman  for 
driving  on  tbe  grass  waa  that  tbe  road  was 
muddy.  He  admitted  that  there  was  grass  on 
bis  own  side,  but  claimed  that  It  was  a  t  wide 
enough  to  drive  on.  Tbe  testimony  on  the  part 
of  the  defendant  sbowed  that  the  road  was 
sandy,  and,  although  it  bad  rained  two  days 
before,  tbe  road  was  not  muddy.  The  beaten 
track  waa  somewhat  nearer  Bteiman's  fence 
than  It  was  that  of  Foss;  but  it  is  clear  that 
Bteiman  drove  over  the  grass  for  tbe  express 
purpose  of  damaging  It,  as  there  was  room  be- 
tween the  beaten  traek  and  tbe  uncut  grsBS  to 
drive  U))on  the  sward  where  the  grass  bad  been 
cut.  It  Is  also  evident  upon  tbe  record  that 
there  was  bad  blood  between  tbe  parties,  grow- 
ingoulof  their  rigbtsin  tbe  blehway  aa  clwmed 
by  each.  It  was  claimed  by  Stefmao  tbatPoas 
had  pastured  his  cattle  in  the  road,  and  that  be 
bad  f  orttid  It,  because  they  trespassed  upon  hia 
side  of  the  highway,  but  that  he  did  nol  quar- 
rel with  Foes  about  the  grass  on  Fobs'  side  of 
the  road.  He  admitted,  however,  that  be  cut 
It  one  year,  and  pastured  it  an  'tber.  Foss  and 
bla  son  testified  that  Bteiman  told  them  tbat,  if 
they  would  let  him  have  one  awath  on  tbeir 
side  of  the  road,  he  would  make  them  no 
trouble,  and  that,  when  he  drove  upon  the 
grass,  he  also  pur[)OBaly  stamped  It  down  with 

Tbe  defendant's  counsel  requested  that  the 
following  Instruction  be  given  lo  the  jury, 
which  wss  refused:  "That  tbe  defendant  bad 
a  legal  right  to  cut  tbe  grass  on  his  side  of  tbe 
highway;  tbat  the  giasstbere  growing  belonged 
to  bim, — as  macbEoastbegrassgrowingnnany 
other  part  of  bis  farm,— and,  for  tbe  purpose 
of  harvesting  the  grass  so  growing  on  his  side 
of  the  highway,  be  bad  a  n^ht  to  be  tbere.  in 
person,  for  that  purpose,  eillier  of  bis  own 
right  or  as  the  servant  of  bis  fatber,  who  ap- 
pears to  be  tbe  owner  of  the  land,  so  lone  aa  he 
did  not  interfere  with  the  free  and  oidinary 
use  of  tbe  highway  for  public  travel,  Aod 
also  that  defendant  bad  a  right  lo  protect  the 
grass,  and  In  so  protecting  It  from  tKlne  rua 
over  and  destroyed  by  Bteiman,  he  would  be 
juBllfled  In  using  as  much  force  as  would  ba 
necessarr  to  keep  Bteiman  from  destroying  it; 
and  if  the  Jury  lound  that  no  more  force  waa 
used  than  was  necessary  to  protect  It,  their 
verdict  should  be  for  tbe  defendant" 

Tbe  court  was  also  asked  to  charge,  in  sub- 
stance, that  Steiman  was  a  trespasser  on  that 
side  of  tbe  highway,  and  liable  to  be  put  off  t^ 
the  defendant,  if  no  more  (oroe  waa  used  llutii 
was  necessaiT  to  protect  the  grass,  unlesa  the 
jury  found  that  It  was  necessary  for  Bteiman 
to  drive  there  in  order  lo  have  the  free  and 
cuBtomary  use  ofthe  highway  for  public  travel. 
Tbe  circuit  judge  refused  to  so  charge,  and 
instructed  the  jury  that,  aa  to  the  question  of 
the  richt  of  Bteiman  to  travel  where  he  did  in 
tbe  highway,  as  a  matter  of  law,  a  person 
had  a  rigbl  to  travel  where  he  pleased  upon  any 
part  ot  the  wrought  portion  of  the  highway; 
tha.t  it  was  usual  to  dig  dltcbes  on  eacli  aide, 
and  throw  the  earth  taken  from  tbat,  sod  con- 
struct a  road-bed;  and  that  the  travel  is  usually 
between  these  ditches;  and  that  any  person,  va. 
traveling  along  the]blKbvay  about  his  business, 
has   tlie    right,  absolutely,  to  go  where    h« 
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pleuea,  M>  long  u  he  doM  not  lutprfeie  with 
otbnr  pcTMiu  traveling  on  the  higlina^."  I 
tfaink  the  public,  or  anj  one  of  the  public,  has 
k  light  to  go  wberever  their  judgmcDt  might 
dictate,  or  tbe[r  caprice  ma;  lead  them  to  go; 
that,  becntise  it  happeos  that  Ibe  beaten  track  Is 
Id  a  certaiD  localily.  It  need  not  alnays  remain 
Just  there,  BDd  we  know,  u  a  matter  of  fact,  tt 
changes  according  to  the  caprice  of  the  public 
or  circumBtancea,  of  which  I  might  enumerate 
man},  and  one  pereon  hai  a  right  to  commence 
to  change  that  track  as  well  an  acotber.  There 
may  be  reasons  why  a  person  may  desire  to  go 
upoD  grasa  ground  instead  of  tbebeaten  track; 
and,  wbalerer  Ibe  reason  may  be,  I  instruct 
you,  aa  a  matter  of  law,  that  a  person  has  a 
nglittogo  where  he  choosea  along  that  wrought 
portion  of  the  road.  And.  if  it  is  a  fact  that 
the  defendant  in  tbia  case  made  an  assault  upon 
Mr.  Steiman  becnuae  he  persisted  in  exercising 
tbat  right,  and  In  thriving  upon  the  grssa,  and 
Biruck  bim,  theo  be  is  guilty  of  assault  and 
battery  as  charged  in  the  complaint" 

The  point  in  controversf  is  thus  sharply 
defined  by  defendant's  requests  and  the  charge 
of  the  court  above  atatciL  It  seems  Co  me  a 
novel  and  iuteteslfng  questloc  It  Is  undis- 
puted thai  Steiman  wna  driving  upon  growing 
grass  within  the  wrought  portion  o(  the  high- 
way, but  outside  of  the  beatrn  or  customary 
track  of  wagons,  and  nlthiu  that  portion  of  the 
highway  the  fee  of  which  was  In  defendant's 
father.  Thedefendantwasiinder  age, and  work- 
ing for  bis  father.  Tbe  father  had  the  right  to 
this  grsrs  not  only  aa  against  Stelmaj),  but  all 
the  world,  unless  It  was  necessary  to  destroy  It 
for  tbe  needs  o(  public  track.  If  Steiman  had 
cut  tbe  grass  anil  carried  it  away,  Fc«s  could 
have  sued  him  in  trespass  for  so  doing,'  and  re 
covered  from  him  in  trover  tbe  value  of  the 
grass  thus  convened.  This  Is  certain,  within 
all  tbe  authorities.  The  fee  of  the  land  was  In 
Fobs,  eubjeet  onlv  to  the  easemrnt  of  the  pub- 
lic to  use  it  for  the  purpose  of  highway.  He 
had  tbe  right  to  use  it,  and  to  enlov  tbe  profits 
of  it.  In  any  way  not  Incompnlible  with  llie 
pnhllo  enjoyment  of  tbe  right  of  way.  Wood- 
ni.ff-7.  Neal.  28  Conn.  169;  ft;J?foW  t.  Batlia- 
«oj,  44  Conn.  831.  527;  Siarkpole  v.  Jlealy,  16 
Mass.  S8;  Cooley,  Torts,  818;  Ilotladay  v. 
Manh,  3  Wend.  142;  Campau  v.  Konan,  80 
Mich.  862,  865;  Adamt  v.  Emenon,  8  Pick.  37; 
Hark  v.  Domo,  84  Mich.  86;  Fiop!t  v.  O'Brien. 
60  Mich.  8-18:  EUtuxrri/i  v.  /.ortf,  40  Minn. 
887;  Woffv.  Il«llon.91  Mich.  BSO-SfiS;  Waahb. 
Easem.  4lh  ed.  10;  Coburn  v.  Amet,  53  Cal.  &8S. 

it  is  plain  enough  from  this  record  that  tbe 
complaining  witness  Steiman  drove  where  be 
did  without  necessitv.  and  for  the  express  pur- 
pose of  deitroying  the  grass. 

The  questlot)  arises  whether  he  had  the  right, 
from  mere  caprice  or  express  malice;  to  desirov 
this  graaa  by  driving  upon  it,  and  stamping  ft 
under  bis  own  and  nis  horses'  feet,  because  It 
happened  to  be  between  the  two  ditches,  and 
In  a  space  uaually  known  as  the  wrought  or 
traveled  part  of  tbe  n»d,  when  he  would  have 
no  right  to  go  and  cut  and  carry  tt  away  for 
his  own  use.  I  Ibink  not.  If  the  Jury  had 
found  that  Slelmao  drove  on  this  grass,  when 
it  was  not  necessary,  for  the  purpose  of  dam- 
aging or  deatroying  it,  and  tbat  all  defendant 
did  was  to  ptuh  tbe  horses  off  from  it,  ftnd, 
8  I,,  ii.  A. 


whf>n  attacked  by  Stdman  for  this,  did  no 
more  tban  was  necessanr  in  order  to  push  him 

away  from  bim,  it  would  have  been  their  duty 
to  have  acquitted  him.  It  may  not  be  desirabla 
that  grass  sliould  grow  and  be  harvested  In  the 
wrought  portion  of  tbe  higbway,  btit  when, 
npoD  a  rural  or  country  road,  the  travel  baa 
been  in  s  uniform  beaten  track,  leaving  grass 
to  grow  and  ripen  nndtsturbed  upon  the  sidea 
of  such  track,  no  one  but  tbe  abutiinr  land* 
owner,  who  owns  the  fee,  has  the  right  to 
harvest  it;  and  he  can  not  only  maintain  Ires- 
ptisa  or  trover  against  any  person  cutting  and 
taking  tt  away  against  his  will,  but  he  baa  tbe 
rteht  to  protect  it  against  wanton  or  malicious 
damage  or  deatructlun,  whether  it  is  attempted 
to  be  done  under  tbe  guise  of  travel  upon  tbo 
highway  or  in  some  other  way.  In  tbts  casa 
the  complaining  witness  could  nut  have  d»- 
slToyed  this  grass  bv  turning  bis  cattle  upoe  tt 
to  pasture  it.  Neltner,  in  my  opinion,  could 
he  drive  his  horaei  and  wagon  upon  It  to  tram- 
ple it  under  foot,  when  it  was  not  at  all  nece^ 
sary  to  do  so,  and  while  he  knew  Fosa  and  hii 
son  were  at  work  gathering  IL  Tbe  law  does 
not  permit  or  encourage  any  "dog  in  tba 
msnger"  buniness  of  this  kind. 

In  PAifrr-v.  Oox,  21  Ohio  St  248,  the  plain- 
tiff brought  an  action  to  recover  damages  for 
the  destruction  of  a  hedge  witbin  tbe  limits  of 
a  highway.  The  court  held  that,  so  long  aa 
tbe  enjoyment  of  a  right  of  way  was  udoI>> 
alTucted,  there  was  no  reason  why  the  ease- 
ment of  a  highway  should  afford  a  jusiiflcatioa 
to  an  Individual  for  the  needless  destruction  of 
property  belon^ng  to  the  owner  of  tbe  land 
merelv because  tt  happened  to  be  wlihin  the 
bounds  of  tbe  roud  an  laid  and  established.  And 
in  Paml/t Ice  Vo.w.  Tlie  Ercelrior,  44  Mich.  22»- 
333,  Judge  Maralousays:  "Ordinarily,  it  may  be 
laid  that  tbe  eottre  width  of  the  highway  may 
be  used,  yet  the  owner  of  the  land  over  which  it 
passes  may,  wilbln  the  limits  thereof,  plant 
trees,  set  po^ls  and  do  such  other  acts  aa  will 
add  lo  bis  convenience  or  assist  in  beautifying 
bis  premises.  He  is  encouraged  in  doing  thla 
by  public  Bcnlimentl  ,  ,  .  Public  convenience 
may  In  time,  in  particular  locailona,  reouire  tbe 
removal  of  aome  of  tbese  things;  ana,  when- 
ever the  necessity  arises,  and  the  public  au- 
thorities request  their  removal,  then  the  private 
must  give  way  lo  tbe  public  or  paramount 
right.  But,  while  permitted  lo  remalo,  no  one 
traveling  tbe  highnay  could  willfully  injure 
or  destroy  them;  au'i.  should  anyone  do  so,  be 
would  Justly  be  held  responsible  notwith- 
standing hiB  plea  of  a  claim  of  right  to  travel 
over  any  part  of  the  highway."  And  at  page 
384,  44  Hicb.,  speaking  of  tbe  relative  nghts 
of  the  steamer  and  the  riparian  proprietor,  ba 
says;  "  The  right  of  navigation,  while  para- 
mount, is  not  exclusive,  and  cannot  be  exer- 
cised to  the  unnecessary  or  wanton  destruction 
of  private  rights  or  property,  where  both  can 
be  freely  and  fairly  enjoyed." 

So,  In  this  case,  while  the  rigbt  of  travel 
upon  the  highway  was  paramount,  Steiman 
could  not  exercise  that  right,  in  caprice  or 
wantinly,  totieslroy  the  properly— tbe  grass- 
without  any  neceseitv  of  Foss,  wtiere  both  tbe 
rigbt  of  travel  and  the  hurvestlng  and  preaer- 
vallon  of  this  grass  could  be  fteelr  and  ttSAr 
enjoyed. 
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Ths  Otreuft  Otmrt  wu  in  error-  Hud  Ibe  vi 
diet  ol  the  jutv  inuBt  be  set  uide,  and  a  □( 
trial  granted  toe  defendant. 

Tlie  otber  Justices  cODCurced. 


CoroellaB  KKIGHT 
Henrr  U.  LIMZEY  tt  oL 


I,  If  ftn 'Innocent  pKrty  hns  bean  de- 
frandedlntOfflTlnxnotea  hetsnocobllKed 
to  oonteat  tbemna  the  baada  ot  a  BtnugeT  on 
any  Inf  ormnOoD  shun  of  h  Dertalnty  that  tbe  lat- 
ter is  not  ■  bona  flde  holder  before  brlnglDg'  an 
BcUonamlDst  the  party  dernudlDv  him. 

B<  If  K  person  lutTing  ne  knowledge  of 
the  •elieme  or  the  Doaetaian  oat  business,  or 
of  tbe  corporate  existence  of  the  pretended  oom- 
pany,  or  of  tbe  w»nt  of  integrltj  of  its  purpoae, 
and  tbe  bonestr  of  Its  buslneBs,  relies  antlrDly 
upon  snd  believes  the  BtatemanU  of  nnother  (bat 
there  Usucha  oorporadon.BDd  that  its  buaioess  Is 
hooest,  he  !s  oot  iireoluded  on  tbe  (rround  of 
Bu lit 7  participation  from  maintaining  ao  aotloa 
for  fraud  BB^inst  the  c«reon  who  Induoed  him  to 
give  his  aotea  in  piirsu  -       ■       ■ 

tbough  it  li  [rauilulent. 


il  be  to  defraud  some  lonocent  person.  Koea 
Into  it  solely  for  ibe  purpoee  of  maklnB  money 
out  of  It.  thoimh  he  may  not  bo  equally  In  fault 
with  another,  wbo  Is  tbe  moving  party  in  the 
fiBud  and  Influences  bim  by  bis  persuasions  and 
repreeentatlons,  a  court  wUL  on  tbe  ground  of 
putilio  poHoy,deay  blm  any  lellef  against  the 
otber  party. 

(Hay  £,  IBM.) 


plaintiff  in  an  acliOQ  brotight  to  recover  fronb 

defendants  tbe  amount  of  certain  notes  alleged 
to  bavc  been  procured  by  them  through  fraud 
and  sold  to  third  persona.    Seterted. 

Tbe  tacts  are  fullj  stilted  In  the  opinion. 

Meatrt.  W^taon  4b  Cti»pnxMn,  for  defend- 
ant Liozey,  appellant; 

Whenever  a  noie,  of  tbe  kind  mentioned  In 
this  case,  la  obtained  by  fraud,  the  noleis  void 
betveen  ibe  parties,  and  tbe  presumpiion  of" 
fraud  follona  the  note  all  along  Its  way.  and 
csDDot  he  recovered  upon  until  evidence  is  in- 
troduced sufficient  to  overthrow  such  presump- 
tion of  fraud,  and  Baliafyla  jury  thai  the  holder 
of  the  same  is  a  bona  flde  owner,  and  an  inno- 
cenl  purchaser. 

Datii  T.  Seeie^.  IS  West.  Rep.  412,  71  Mich. 
209. 

When  a  party,  witb  full  knowledge  of  all 
tbe  tacts,  pays  a  demand  unjustly  made  upon 
bim,  it  is  a  voluntary  paynftnl,  and  cannot  be- 
recovtred,  anil  it  makes  no  difTerence  if  tba 
transuction  out  of  which  it  grew  was  ille)^l 
and  fraudulent;  his  payment  is  voluntary,  and 
be  cannot  recover  the  amount  paid. 

Chltty,  OonL  pp.    933,  034,  and  cases  thero- 

A  man  who  froes  Into  a  tranaactloo  of  this 
kind,  as  the  plaintiff  testifies  be  did.  knowing 
tbnt  it  was  a  fraudulent  sclieme,  should  not  b«- 
allowed  by  the  courts  to  recover  for  the  money 
paid  out  on  account  of  it 

Blory.  Eq,  Jur.  3d  ed.  p.  199;  yRna  Ik:  Co. 
T.fl«i/,830hio8t.  2»8;fiifauoA(«ry.  G'er«m,80' 
U.  B.  18  Wan  8;9  (30  L.  ed.  627);  Brmf-  v. 
Leof/i.  107  Maas.  884;  Long  v.  Warrrn.  63  N.  Y. 
431;  Farhtr  v.  Mi-Kon,  114  Mas-t.  99;  C/irytUr 
v.G'na^a}/.WS .Y. 212:  Mamloekv.  /''airbaiikt, 
40  Wis.  415;  Sehaabaeker  v.  Jiiadle,  99  111.  343. 

When  a  man  has  full  kno<*leOae  of  a  trans- 
action and  knows  all  atuut  It,  be  cannot  be 
allowed  to  shut  bis  eyes  to  tbe  facts  and  i^ly 
upon  re  presentation  8  made  io  bim  by  another 


NOTB.— ««((</ /ram  conlrvcC  obtained  ttv/rmid. 


The  maker  ot  a  note  gtven  tor  B 
Induoad  to  give  It  by  persistent  acts 
•eotatlons.  will  not  lie  denied  relief  on  tbe  ground 
that  be  IS  tn  pari  delieUi.  Bee  noUt  lo  Bees  v.  Cul- 
ver (HIcb  >BL.B.A.lfl8:Bvansv.6tubrbersiMloh.) 
«L.R.A.Sin. 

Tbe  maker  of  negotiable  paper  may  defend  an 
action  brought  by  a  bona  flde  puroba'vrfor  value 
t>etore  motnrlly,  upon  the  ground  tbat  he  was  In- 
duoed fisljtn  the  paper  by  false  represei 
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procured.  Bissell  V.  FosS,  U4  U.  B.  £52  (£9  L.  ed. 
1^1. 

A  pnrty  to  a  fraudulent  contract  may  forfptt  his 
right  to  treat  it  as  void  by  his  conduct  In  relation 
to  It.    Burton  v.  Stewart,  3  Weod.  SSS. 

The  genera]  niie  Is,  in  cams  of  eiociited  con- 
tracts, where  both  parties  are  guilty  of  actual 
fraud,  a  court  of  equity  iriU  not  lend  its  aid  to 
either.    Andrrsin  v.  Merldeth.  S2  Ky.  KL 

Tbeeioeptlon  lo  tbe  general  rule  ai-rtiee  vber« 
the  mind  otone  Of  tbe  actorsof  the  fraud  exercises 
H  L.  H.  A. 


bisei 


will  a. 
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his  hands,    ibid. 

Where  parties  ate  concerned  In  lllega]  agreemcntn 
or  other  iransactioos,  wbetber  tbey  are  main  iin>- 
MbUa  or  nula  inae,  counaof  equity,  following  the 
rule  ot  law  as  to  participators  In  ortme,  will  not 
gmnt  relief  In  ecoordnnoe  with  tbe  muilm.  In  pari 
delieto  tfltlOT  sst  anuHtio  d^fendsntf*.  Droraley  t. 
Smith,  2  UIU,  BIT;  Vandyck  v.  Hewitt.  1  OiSt,  90; 
Howeon  v.  Hanooak.  8  T.  it.  GTS:  Browning  v.  Hor- 
ns. Cowp.  TVH  Osborne  r.WilUams,  18  Ves.  Jr.  379; 
Butler,  S.  P.  131;  Harrington  v.  Blgelow,  11  PatgO. 
Mi>,  G  N.  T.  Ch.  L.  ed.  ijB;  Warburlon  v.  Aken.  1 
McLean.  WCK  Foley  v.  Greene,  1  New  Bug.  Kep.  17. 
H  B.  I.  aia;  Green  v.  Uirrlgan,  3  Wesl.  Krp.  S!T. 
S7  Mo.  IBB;  Keel  v.  Lorkin,  B8  Ala.  Hi;  Le  Wame  v. 
Merer,  ai.Fed.  Rep.  Ifll. 

Where  tbe  ftcheme  or  contract  Is  malum  In  ssand 
the  pnrtlea  to  it  are  fn  pari  deliele.  tbe  law  refuse* 
to  Bill  either  of  them  agaiasl  tbe  ottier.  but  leaves 
them  where  tbey  have  placed  themaelvea  by  tbeir 
own  aclH.  Smith.  Cont.  3d  Am.  ed.  'IST-lDl;  Burt 
V.  Place,  a  Cow.  431:  Nellie  v.  Clark.  KO  Wend.  S4.  ( 
Hill.  tlU:  Thomas  v.  Riciiraond.  TV  U.  a  12  Wall.  31»- 
(20  L.  ed.  ttSi:  nmilb  v.  Hubbs,  ID  Ma.  Tl:  Schermer- 
bom  V.  Tulmao,  li  N.  T.  94:  KnowlioD  v.  Congres*. 
&  E.  Spring  Co.  G7  N.  T.  518;  Howaon  v. 
8  T.  B.  6T&. 


See  also  14  L.  B.  A.  405;  38  1..  R.   A.  176. 
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putj  and  be  allowed  lo  rrcover  upon  tboae 
rej^eeeniatloiu,  no  matter  bow  fraudulent  thoj 

Whiting  v.  BiU,  23  Mich.  8M;  Bridge  r. 
Ptnniman.  7  Cent  Rep.  7-12,  105  N.  T.  848; 
I^tt  r.  PAHbtvot^  41  He.  182. 

The  benefllssnd  burdens  jnvwine  out  of  the 
Illegal  busioess  cannot  be  dis'iibuted  or  equal- 
ized. The  law  will  hare  uotblog  to  do  with 
the  transaction  in  an;  wbj  except  to  declare  It 
Told. 

Ward  T.  Doane  (Mich.)  Nov.  1.  1889. 

Such  a  scheme  as  iLe  oue  developed  lu  thta 
case  ia  BEainBt  public  policj,  and  plainliS  be- 
ing a  pan;  to  tbn  fraud,  the  law  will  leave 
him  wbere  it  fouod  him. 

Davit  V.  SetUy,  wupra;  McNainara  f.  Gar- 
gelt,  13  West.  Rep.  650.  68  Mich.  454. 

Jtfr.  A.  L.ChKndler.  for  plaintiff,  appellee: 

This  case  is  like  other  Bobemiau  oat  cases, 
«xc«pt  ID  the  degree  of  moral  turpitude  shown 
b;  Ibis  defcndatit. 

Beit  y.  Culta-  (Mich.)  6  L.  R  A..  498. 

Tbe  defense  do  not  pretend  the  representa- 
tions made  by  tbem  were  true.  There  was  no 
corporatioD  such  as  thej  claimed  there  was, 
and  coDSpqueotly  no  president,  secretary,  seal, 
aeenls  or  assets.     This  was  fraudulent. 

HoU»mb  T.  Noble,  U  West.  Rep.  06,  69  Micb . 
S96. 

If  this  was  a  gambling  contract  tbe  paKy 
who  lost  ia  enllt^  to  recover  back  what  he 
paid  to  defeodaet,  which  Id  this  case  was  two 
Dotes  of  the  value  of  S3iX)  and  interest. 

SesM  V.  Culver,  supra. 

Aa  Linzey  enjoved  tbe  fruits  of  tbia  transac- 
tion as  of  a  sale  of  valid  notes,  he  ouvht  to  l>e 
«*topped  from  invoking  any  infirmity  in  It  tor 
bis  own  benefit 

DanieU  v.  TearMj/,  102  TJ.  S.  41S  (20  L.  cd. 
187);  Cook  v.  FinkUr,  9  Mieb.  183. 

He  must  be  held  lo  Inteud  the  consequences 
-of  bis  own  act. 

AUimn  v.  Cliafidlar,  11  Mich.  M2;  McNamara 
V.  Oargttt  and  Dun*  v,  Beeley,  tupra;  ller- 
OianU  Barik  v.  McCteOand,  9  Colo.  608:  JV'o- 
tion)^  Bank  t.  Toung,  S  Cent  Rep.  118, 41  N. 
J.  Eq.  831. 

Wuiting  V.  BUI,  38  Micb.  401,  does  not  de- 
-dde  that  Knight  could  not  rely  on  LioEey's 
represeatatioDH,  and  must  rely  on  independent 
knowledse.  Knight  sought  the  best  tnformo- 
-tion  he  could  get 

Pieardf.ifeQyrmiek,  11  Mich.  74;  O'ntisrw 
T.  Btumrieh,  14  Mich.  191;  Ealon  f.  Winait,  20 
Uich.  106. 

When  a  charge  covers  the  entire  case  It  must 
«U  be  read  and  considered  together. 

DibMe  V.  JVojA,  47  Hicb.  693. 

Mr.  S.  S.  HbiBr,  also  for  plaintiff,  appellee: 

This  being  a  Bohemian  oat  scheme,  the  trana- 
ACIion  WHS  void  on  the  grounds  of  public  pol- 
icy, and  Eni^bt  bad  bU  action  agamst  IJnzey 
and  Davison  for  the  fraud. 

Bt*t  V.  Culver  (Mich.)  0  I,.  S.  A.  498. 

Linzey  and  Davison  having  traDEferred  the 
notes  before  they  were  due.  and  a  few  daya 
after  they  were  given,  and  having  received 
pay  for  ihem  antf  appropriated  tbe  money  to 
themselves,  will  not  be  heard  to  lay  that 
"Eoighl  did  not  use  sutBdent  diligence  In  try- 
ing to  KToId  payment  of  the  oole. 

Sniu  T.  ^uhritrg  micb.)  S  L.  R  A.  SDl. 


Mora*.  /.,  delWered  tbe  opinion  of  tb* 

This  b  another  Bohemian  oat  case,  and  cornea 
here  from  the  tibiawassee  Circuit  Court,  where 
the  plaintiff  recovered  Judgment  Tbe  dec- 
laration Is  framed  upon  the  same  theory  ai 
(bone  in  the  coses  of  Bcmi  t.  Culaer  [Mlcb.1  S 
L.  R  A.  408.  and  ftari  t.  Waita-.  4S  N.  W. 
Rep  181  ipreseut  term).  Tbe  plea  wai  the 
general  issue.  Tbe  same  objedioo  wns  made 
to  tbe  introduction  of  proof  under  ihe  dcclare- 
tlon  as  we  hiive  recently  noticed  in  tbe  Instcase 
above  mentioned,  and  will  need  no  further  at- 

The  principal  points  raised  in  the  case  relate 

to  the  charge  of  the  court.  It  was  alleged  in 
the  derlaration  that  the  plaintiff  was  induced 
to  make  two  notes,  one  for  (100  and  one  for 
$3C0,  snd  that  these  notes  were  sold  before 
due,  by  the  defendant  Linzcy,  to  an  innocent 
purchaser  for  value.  It  appeared  upon  the 
trial  that  the  {300  note  was  sold  before  due  to 
one  Ednard  Rose,  and  the  {!00  note  to  one 
Silas  Frye,  and  that  tbe  plaintiff  had  paid  (hem 
to  these  parties  before  brin^n;;  suit  Linzey 
sold  tbe  note  to  Rose,  and  Davison  the  note  to 
Frye.  "Linzey  lestiBed  that  he  to)d  both  Rom 
and  Frye,  before  they  purchased  tbe  notes, 
that  tbev  were  given  for  Boiiemian  oats,  and 
that  he  Informed  plaintiff  of  this  (net  before  he 

Ctid  the  notes.     Plaintiff,  however,  denies  that 
Inzey   told  bim   anything  of  tbe  kind;  and 


rs  that  he  did  n 


given  for  Boiiemian  oata  until  after  he  pur- 
chased it  Frye  was  not  swora.  Reuben 
Jobnson  testifled  that  be  beard  Llnsey  tell 
Rose  Ibat  tbe  note  was  given  for  Bobeinian 
oats  before  Rose  bought  it;  and  two  other  wit- 
nesses swore  that  they  beard  Linzey  tell  plain- 
tiff that,  if  be  was  in  Enighi's  place,  be  would 
not  be  in  a  burry  about  paying  tbe  noiee,  as 
Rose  knew  what  they  were  given  for  before  be 
purchased, 

Tbe  counsel  for  the  defendanta  insisted  up- 
on subtnitting  to  the  jury  tbe  question  whether 
or  not  Rose  and  Frye,  or  either  of  them,  mere 
innocent  purchssers  of  the  notes,  and  requested 
the  court  to  instruct  the  jury  that  ''  'hey 
found  both  of  them  not  to  be  innocent  pur- 
chasers, and  plaintiff  knew  It,  bis  payment  of 
the  noles  to  Ihem  was  voluntary,  and  he  could 
not  recover,  or,  if  either  of  tbem  was  not  an 
innocent  purchaser,  and  plaintitf  knew  It,  ha 
could  not  recover  for  the  note  held  by  such 
one,  and  also  submitted  the  following  request, 
in  addilion;  '•Niiit/i.  Tbe  noles  in  question  in 
this  suit  were  void,  and  tbe  puichasers  thereof 
are  supposed  to  know  for  what  they  are  given, 
and  could  not  recover  upon  the  notes  of  plaiu- 
Uff  until  they  first  proved,  by  a  preponderance 
of  evidence,  that  they  vcre  Innocent  purchas- 
ers of  tbe  same;  and  it  became  the  plaintUI's 
duty  to  make  a  fair  and  diligent  inquiry  into 
tbe  facts,  and  ascertain  whether  tlicy  were  In- 
nocent purchasers  before  be  paid  tbe  notes. 
and.  If  be  paid  tLom  without  making  such  in- 
quiry, then  he  made  tbe  payment  voluntarily, 
and  cannot  recover  in  this  case;  and,  before  be 
can  recover,  he  must  prove,  by  a  preponder- 
ance of  evidence,  that  said  Rose  and  Prye  were 
innocent  purchasers  of  the  notes." 

Tbe  court  gave  theae  requests,  but  miallfled 
the  last  or  ninth  by  adding:    "Unless  the  Jury 
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bad  no  knowledge  oi  Infotination  g 
tlie  time  be  gAve  said  notes." 

Counsel  alao  requested  a  charge,  ai  to  each 
note,  Ibat,  II  they  tound  tbe  purchaaer  (Bose 
(w  Frye)  not  an  InnoooQt  purchaser,  and  that 
be  bDew  for  wbat  tbe  note  nas  j:iveD,  tben  the 
plHlnllfl,  if  before  payment  be  had  been  reli- 
ably Informed  of  facta  wblcb  sboned  that  sucb 
purchaser  was  not  a  bona  flde  one  for  value, 
iras  not  obliged  to  pay  tbe  same,  and  it  be- 
came a  voluuiary  payment,  and  be  could  not 
recover  of  Linzey  toe  amount  of  such  pay- 
meql.  This  was  given,  vitb  the  qualiScation 
uinezed  10  the  ninth  request. 

These  directions  were,  if  anylbing.  more 
favorable  to  tbe  defendants  thsD  tbe  latv  is. 
If  tbe  plaintiff,  an  iouocent  party,  waa  de- 
frauded Into  giving  thete  not^  be  nes  not 
obliged,  upon  Information  obtained  from  the 
party  who  had  defrauded  bim,  or  any  other 
iDformatioD  short  of  a  certainty,  10  contest 
tiMse  notes  la  the  bands  of  »  stTanger  to  the 
transaction  of  Uieir  inception,  and  who,  would 
be  presumably  an  innocent  bolder  of  them. 
lie  was  not  compelled  to  take  the  chances  of 
two  lawauita  to  oblain  relief  from,  or  redress 
for,  tbe  fraud  committed  upon  him.  The 
court  charged  tbe  jury,  substantially,  as  re- 
quested by  the  defendants,  that,  if  tbe  plaintiff 
entered  Into  the  trBOsaction,  knowing  that  in 
the  end  some  person  or  persons  must  be  de- 
frauded, and  knew  bow  tbe  oats  were  bought 
and  sold,  tben  plaintiff  and  dcfcDdants  were 
encaged  In  a  traLsaction  against  public  policy, 
and  therefore  void;  and  tbe  law  would  leave 
each  of  thera,  where  they  bad  left  tbemxelves, 
without  redress,  and  (be  plaintiff  cnuld  not  re- 
cover if  he  knew  of  the  common  fraud.  This 
cbarae  was  correct,  but  it  Is  claimed  that  tbe 
circmt  Jud^e  entirely  neutralized  the  effect  of 
it  by  staling  subeeqnently  in  his  charge  as 
follows,  it  being  tbe  plaintiff's  third  request: 
"Knight  had  a  perfect  rifrht  to  rely  upon  the 
alatements  of  Llniey,  and  was  not  bound  to 
aeek  information  elsewbere,  and  Linzey  was 
bound  to  make  true  statements  to  Enigbt;  and, 
If  be  made  false  statements  to  Enigbt  which 
were  material,  and  Eoigbt  relied  upon  sucb 
Biatements,  and  believed  them,  and  parted 
wilb  bis  two  promissory  notes,  and  afterwards 
paid  said  notes,  and  Knigbt  was  not  equally 
In  fault  witb  Linzey,  then  Enight  would  be 
entitled  to  recover." 

Tbe  court  further  said  in  his  geoeral  charge, 
tn  reference  to  this  subject:  "I  charge  you 
tbat  if  two  met),  of  equal  knowledge,  enter 
Into  a  contract,  deliberately,  for  the  purpose  of 
doing  an  act  wbicb  la  fraudulent,  and  tlie  ten. 
dency  of  wbicb  is  to  contravene  the  principles 
of  the  common  law,  or  In  violation  of  the  Btat- 
nte,  tben  each  would  be  equally  in  fault;  and, 
so  long  BB  the  contract  remains  unperformed, 
neither  party  would  be  aided  at  law  or  in  equi- 
ty to  its  entorcement.  The  law  would  leave 
them  where  they  have  placed  themselves. 
But  If  they  were  not  equally  In  fault,— and 
this  doctrine  applies  where  the  action  is  brought 
upon  Ihe  contract,— if  one  of  them  was  in- 
fluenced by  the  Judgment  of  tbe  other,  did  not 
act  upon  his  own  knowledge  of  the  facta,  and 
BL.  B,  A, 


was  ignorant  of  the  facts  antil  be  was  Informed 
by  tbe  other  party  of  their  existeace,  and  re- 
lied upon  tbe  judgment,  of  Ihe  other  party,  and 
upon  his  statements  of  the  facta  communicated 
to  iiim  by  the  other  party,  and  believed  them 
to  be  true,  and  tben  reli^  upon  tbe  judgment 
of  that  other  person,  be  at  the  time  believing 
and  relykg  upoa  that  other  persoD  as  to  the 
existence  of  the  facts  communicated  to  bim,  as 
to  thb  honesty  of  tbe  subject  matter  of  tbe  con- 
tract entered  Into, — of  its  being  lawful, — b« 
would  not  ia  sucb  case  be  a  knowiug  and  guilty 
participant  in  the  violation  of  law,  or  in  con- 
traventloD  of  public  policy.  If  the  plaintiff 
in  tbis  case  had  no  knowledge  of  tbe  scheme 
of  the  Bohemian  oat  bunness, — bad  no  knowt 
edge  or  information  of  the  corporate  existeace 
of  the  pretended  company,  or  the  want  of  in> 
tegrity  of  its  purpose,  ana  the  honesty  nf  ita 
business, — and  relied  enlirelv  upon  the  defend- 
ant's statement,  from  his  long  acquainiaDca 
with  bim.  and  believed  that  the  corporation 
was  organized  as  stated,  and  believed  that  its 
business  wos  an  honest  one,  and  his  own  judg- 
ment  was  aubordinated  to  that  of  the  defend- 
ant and  the  man  Davison,  or  either  of  tbem, 
he  could  not  be  as  equally  to  blame  as  those 
from  whom  he  got  bis  tnfiirmalion,  and  on 
whose  judgment  ne  relied."  Tbis  part  of  the 
general  charge  was  certainly  good  law,  welt 
and  clearly  expressed. 

But  following  this  tbe  court  referred  to  th« 
Legislative  Act  of  ISSTasbelog  aimed,  not  at 
the  man  who  msde  the  note,  but  at  the  one 
who  procured  it  and  put  it  in  circulation.  He 
said  the  Act  did  not  apply  to  or  govern  the 
case  in  hand,  as  tbe  notes  were  made  long  be- 
fore it  passeo .  but  that  be  referred  to  It  as  Illus- 
trating tbe  views  of  tbe  prominent  men  who 
composed  the  Legislature.  "It  makes  a  man 
a  criminal  wbo  procures  a  note  by  fsH^hood, 
and  puts  it  In  circutntlon,  but  does  not  say 
anything  about  the  man  wbo.  gives  tbe  note. 
He  tben  closed  his  directions  as  follows:  "I 
therefore  charge  you  tbat  If  you  And  that 
Linzey,  in  the  presence  of  Davison,  made 
the  representationg  slated  in  the  declaration, — 
whether  he  knew  them  to  be  false  or  not  would 
make  nodiffercnce,— and  tbe  plaintiff  was  in- 
fluenced thereby,  and  relied  upon  tbem,  and 
believed  them  to  be  true,  and  acted  upon  ihem, 
then  be  would  not  be  equally  at  fault;  and  if 
the-plaintiff  has  been  injured  thereby,  he  will 
be  entitled  to  recover  the  amount  be  actually 
paid,  witb  interest  at  six  per  cent  from  lbs 
timeof  pavment  todale.  But  if  he  hod  knowl- 
edge, and  ne  acted  upon  bis  own  knowledge  and 
judgment,  knew  tbat  the  scheme  was  fraudu- 
lent, and  made  a  cootrect  for  gain,  and  was 
equally  guilty  of  contravening  public  policy, 
tben  your  verdict  should  be  for  tbe  defendant. 
The  action  is  brought  for  the  fraud  which  b« 
alleges  was  practiced  upon  bim,  and  not  upon 
ract  tbat  was  made,  and  tbe  contract 


referred  10  for  the  sole  purpose  of  proving 
e  extent  of  tbe  injury  sustained,  in  cose  of 
fraud  practiced.      "Tbe  plaintiff  mus'   prove 


fraud  by  a  prep"nderBDCe  of  evidenre  thkt 
satisfies  you  of  that  fact,  and  you  must  Ond 
tbat  tbe  plaintiff  did  not  knowingly  participat* 
in  It.  A  man  cannot  very  well  be  laid  to  par- 
ticipate Id  an  unlawful  act  when  his  mind  is  a 
blank  BO  for  as  the  facta  ore  concerned;  and 
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where  Ibe  facts  ue  alAled  by  anotber,  And  1m- 
pTMsed  upoD  bis  mia<1.  bla  act  is  built  upon  tbe 
declantioDS  and  iaformalioa  coDveyed  by  tbat 
otber,  and  of  whicb  be  hu  no  indepeDdent 
kDonled^e.  Tbe  cooduct  and  representatloiu 
of  Ibe  dcfendanlB  lAaxtj  aod  Davison  may  be 
considered  by  you  in  delermiuiag  tbe  relations 
of  this  party  to  tbe  fraud,  if  one  was 


have  been  mfsled  by  tbe  Instructions  of  tbe 
circuit  ]udi^.  taken  as  a  whole.    Tbe  third  ro- 

Sieet  of  the  plaintiff,  as  given.  Is  not  sound 
w.  It  must  be  coDceded  tbat  Entgbt  was 
not  equally  in  fault  wilh  the  defendant  Lin  est, 
as  Linzev  was  tbe  inoyiog  party  Id  tbe  fraud, 
and  by  hia  percussion  and  represent  aliens  In- 
Boenced  &.nlfrbt  moreorleasintbetransactioD. 
Bat  if  Enigbt  knew  it  was  a  fraud,  and  went 
into  It  solely  for  the  purpoae  of  making  money 
out  of  it,  knowing  that,  if  he  made  any  money 
Kme  lonoceot  third  party  muat  be  defrauded 
thereby,  aud  tbat  this  was  the  natural  outcome 
of  the  scheme,  the  law  will  not  permit  him  to 
leooverbackfromLiDatey  what  bepaid  tobim, 
H  It  would  be  money  knowingly  paid  In  fui^ 
therance  of  fraud;  and  a  recovery,  under  each 
circomsiancee,  would  be  against  public  policy. 
"The  benefits  and  burdens  growing  out  of  tbe 
niesal  businees  cannot  be  disturbed  or  equal- 
Tbe  law  will  have  nothing  to  do  wilh 


Under  this  third  reqaeal  the  Jury  may  well 
have  inferred  tbat  Euight  bad  a  right  to  rely 
upoD  tbe  atacemeuU  of  Llozey,  independent  of 
fall  own  knowledee  and  belief,  and,  being  not 
equally  tn  fault,  might  recover  back  the  money 
paid  upon  tbe  notes,  altbougb  he  knew  at  the 
time  he  gave  tbem  that  tbe  whole  scheme  was 
■  fraud,  and  that,  if  he  won,  it  must  be  (hat 
Mmeone  else  would  lose  by  a  like  ttansaction, 
out  of  which  he  must  obtain  bis  profll.  This 
Is  not  the  law.  Tbe  latter  part  of  the  general 
charge  was  also  misleading.  When  tbe  court 
■aid:  "Bui.  If  be  bad  knowledge,  and  he  acted 
upon  bis  own  knowledge  and  judgment, — 
knew  tbat  tbe  sclieTne  was  fraudulent,  —  and 
made  a  contract  for  gain  [and  was  equally 
guilty  of  contravening  public  policy], then  your 
verdict  should  be  for  tbe  defendant,  *— tbe  inser- 
tion of  the  clause  which  I  have  inclosed  in 
brackets  made  that  bad  law  which  would  have 
been  good  law  without  it;  for.  if  he  knew  tbe 
scheme  was  a  fraud,  and  acted  upon  bia  own 
knotrledfce  and  judgment,  he  could  not  well 
bave  been  deceived  by  the  defendants,  and 
-whether  or  not  he  was  equallv  guilty  with 
them  of  coDtravening  public  polin  became  of 
DO  moment.  In  such  a  case  the  plalDtlfr  would 
take  his  chancee,  w  does  one  upon  the  throw  of 
m.  ilice-box. 

Unless  the  Jury  wu  misled  by  the  charge  of 
l2ie  court,  it  would  naturally  seem,  from  the 

RlaintifTs  own  testlmouy,  that  ihey  must  have 
rand  against  him.    He  lesllfled  on  croas-ex- 
■mlnatlon  as  follows; 

Q.  You  are  a  scbool-leacfaer,  or  wasT 
A.  I  tHUgbt  school  a  few  terns. 
Q,  nntil  yon  found  yon  could  make  more 
8L.a  A. 


money  aa  a  farmer  than  a  teacberT  Why  did 
you  go  Into  the  Bohemian  oat  business. — for 
what  purposet     What  was  the  obiecl  of  ItT 

A.  I  supposed  I  would  make  a  liitle  money 
out  of  It  according  to  their  representation. 

Q.  You  weniiutotbeBobemianoat  buslneas, 
knowing  it  was  a  fraud  and  a  swindle,  tor  tbtt 
purpose  of  maklngmoney, — thought  you  could, 
tbe  way  It  waa  npreseiit«d  to  you! 

A.  Yet,  rir. 

Q.  You  didn't  go  into  it  for  any  other  pu^ 
pose  than  to  make  moneyT 

A.  Not  a  bit;  no,  sir. 

Q.  Tou  understood  ri  to  be  a  fraudulent,  but 
a  money-making,  scheme,  by  which  you  were 
going  to  have  sold  forty  bushels  of  oats  at  $1S 
per  bushel — did  you  uotT 

A.  Yes  i\t. 

Q.  And  that  was  the  Inducement  tbat  led 
you  to  get  Into  It,  believing  tbat  yon  oonld 
make  tbat  much  mouey  out  of  it,  though  you 
knew  It  waa  a  fraudf 

A.  I  thought  I  could  make  ■ome  money  out 
of  It. 

Q.  I  asked  you  if  you  knew  it  was  a  fraud, 
and  that  to  make  money  waa  tbe  inducement 
that  led  you  to  go  Into  it! 

A.  Yes,  sir. 

Q.  You  didn't  expect  tbe  Bohemian  oat  bnsl- 
nesB  could  run  always,  did  youT  You  thought 
it  would  go  down  at  some  limeT 

A.  I  didn't  know  It  would. 

Q.  laskvou,  didn't  youtblnkthatftwonld 
have  to  go  aown  some  llmeT 

A.  I  didn't  know  but  it  might. 

Q.  Bidn'i  you  expect  it  was  going  down  at 
some  time  I 

A.  I  didn't  know  whether  It  would  or  not. 

Q.  Didn't  you  expect  it  was  going  down  at 
some  time! 

A.  Yes,  sir. 

Q.  But  you  didn't  expect  It  was  golngdown 
before  jour  bond  was  raised! 

A.  I  didn't  know  anything  about  that. 

Q.  You  didn't  think  it  waa  going  down  be> 
fore  your  bond  wag  raised,  did  you! 

A.  I  didn't  know  that  it  would. 

Q.  You  didn'ttbink  it  would! 

A.  Ko,  1  did  not. 

Q.  But  flually  you  thought  someone  woulA 
get  ceu^bt  Just  as  you  have  been  caught  nowf 

A.  I  didn't  know  they  would. 

Q.  I  am  not  askingyou  what  yonknewjbat 
if  you  thought  that. 

A.  Yes.  sir. 

Q.  At  the  time  that  you  went  Into  ItT 

A.  No,  ilr;  I  did  not  know  that  anybody 
was  going  to  get  caught. 

Q.  I  am  not  asking  you  what  you  knew 
about  the  scheme.  Did  you  know  bow  tb* 
bu^lnena  waa  done! 

A,  Yes,  sir, 

Q.  I  ask  you  now,  and  yon  have  told  me  yon 
expected  it  was  going  down, — that  thlnz  coatd 
not  run  always.  You  expected  It  would  gi> 
down, — that  somebody  would  lose  on  it,— 
didn't  you! 

A.  Yes,  rir. 

Q.  You  knew  they  must  lose,  didn't  you! 

A.  Yes,  sir. 

Q.  So  you  knew.  If  TOUT  coniract  waa  car- 
ried out,  someone  would,  in  the  end,  lose  Ub 
monerf 
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A.  Trt,  sir. 

q.  And  you  tliougbt  you  would  make  Bome 
«ut  of  iir 

A.  Yea,  Bir;  I  Ihnuplit  I  would  moke  a  little. 

Q.  Tou  weut  into  a  Bpcculatiau  to  tsnke 
foinetbiug  for  notbing,  and  got  left,  didn'l 
you? 

A,  Tea,  sir:  a  #300  ur'- 


B  mlgbt  baTe  referred  to  tbe  Aral 
part  of  Ibeae  dnulile  questlouB,  and  Dot  lo  Uie 
wliole;  and  tbat  plainlifT  did  uot  onderataod 
tbe  full  import  and  meaning  ettbec  of  tbeques- 
tiOD«,  or  ibe  qiiestioDs  atid  anawers  takeu  as  a 
whole.  But  the  lestimony  above  quoted  was 
tbe  last  evideov  be  gave  aa  to  tbe  reasoca  tbal 
ftctuftied  bimingoingfnio  ibis Iranaacilon,  and 
retnaiDB  unexplained  In  Ibe  record.  It  may  be 
tbat  be  was  ted  Into  tbese  etatemenla  by  (he 
skill  and  inseuuity  of  Ibe  attorney  wbo  cross- 
examined  bim;  bul,  if  ao,  his  atlorney  did  not, 
for  aome  rea'on,  atiempt  to  get  biro  out  of  tbe 
Irap  into  wbich  he  bad  Talleu,  if  trap  it  was. 
But,  unexplained,  tbe  logic  of  this  testimony 
was  that  Knigbt  well  knew  nbat  the  scbeme 
was. — tbat  it  was  a  fraud  and  a  swindle  for  tbe 
pucpose  of  making,  aud  the  inducement  for 
foing  into  it  waa  to  make,  money  fraudulently; 
8n<l  be  also  knew  tbat,  if  bis  contract  was  car- 
tied  out,  8oinelx>dy,  in  the  end,  must  lose 
money  by  bisgaia.  He  nent  into  this  fraud 
"expecting  to  eet  aometbing  for  DOIbiU!!,  and 
got  left."  Wiiftt  matter  is  it  lo  tbe  courts, 
under  tbls  teslimooy,  wbelher  or  not  Limey 
made  raise  representations  to  tbe  plaiotiS? 
Upon  Ibis  e  fid  en  ce,  uneji^loined,  the  plaintiff 
plainly  barred  bimself  from  rerovtry.  While 
the  Leginialure  has  wisely  shaped  the  law  so  as 
topunisb  criminally  tbe  men  wbo  are  traveling 
about  Ibe  country  procuring  notes  like  tbese. 
«Dd  as  Linzey  procureil  tbis  one.  there  still  is 
no  redress  forlhe  plaintiff,  under nia own sbow- 
ing,  againat  tbeae  defendants,  unlll  tbe  Legis- 
lature shall  see  fit  lo  provide  him  a  remedy  by 
flUtute.  The  unwrittcQ  law  will  give  bim  no 
relief,  and,  in  my  opinion,  very  properly  leaves 
bim  where  be  has  put  himself,  because  be  went 
into  it  with  full  knowledge  of  what  he  was  do- 
Inp,  and  that  the  transaction  waa  unlawful. 
His  lestimooy  does  not  show  a  case  "where  lie 
■maa  influenced  by  the  Judgment  of  other"  or 


til  he 

existence,  and  relied  upOD  tbe  judgment  of  tbe 
other  par(y,nDd  upon  bis  statements  of  the  facta, 
and  believed  tbem  to  be  Irue,  and  then  relied 
upon  the  judgment  of  tbat  other  person  as  to 
the  existence  of  tbe  tacts  communicated  to  bim 
as  to  tbe  honesty  of  tbe  subject  matter  of  the 
contract  entered  Into,"  and  bebeved  it  to  b« 
lawlul.  In  view  of  his  testimony  above  quoted, 
it  cannot  be  said  that  the  representations  to  • 
plnintiff  tbat  tbe  company  was  incorporated 
could  have  influenced  him  to  believe  the  trans- 
BClian  lawful;  for  it  Is  not  lo  be  presumed 
tbat,  knowing  what  hesaysbe  did'alxiut  tbe 
scheme,  be  would  believe  that  such  a  fraud 
could  be  legalized  by  incorporation,  or  that 
auch  a  awindle  as  tbe  plaintiff  admits  that  be 
knew  tbis  lo  be  would  be  permitted,  much  less 
made  lawful,  by  tbe  Btate. 

This  la  a  different  Case  from  Ibat  shadowed 
forth  in  Ibe  declaration  Id  ftarl  t.  Waller 
(present  termi,  where  tbe  plaintiff  waa  afraid 
ilierewas  "Eomethiog  wrong"  in  Itatflrst,  but 
bad  hia  fears  overcome  and  bis  suspirions  re- 
moved by  the  repreaenta lions  of  those  who 
seemfd  to  know  more  than  be  did  abnnt  the 
matter.  Here  the  plaintiff  says  he  knew  it  waa 
a  fraud,  and  that  he  could  not  gain  unless 
some  other  person  than  defendants  lost,  and 
tbat,  really,  llie  only  ttiducemeat  tbat  led  him 
Into  it  was  hfs  cupidity  and  greed.  He  was  not 
actually  deceived,  and  he  wa*  "conBCiously 
wrong."  See  Htu  v.  Ovlver  (MIcb.)  6  L.  R. 
A.  i9e. 

He  knew  what  tbe  fraud  was,  hut  thought 
be  might  get  his  money  out  of  it.  and  tbe  proflt 
wiih  it,  before  the  scheme  col laywed.  He  look 
tbe  chauces  that  tbe  fraud  miglit  not  be  oper- 
ated upon  him,  but  Upon  someone  else  for  bia 
beneflt. 

The  verdict  should  have  been,  as  the  record 
stands,  tor  tbe  defendai'ta.  It  may  be  tbat  on 
another  trial  the  plaintiff  may  make  a  better 
showing  as  to  his  want  of  knowledfn  of  lbs 
fraud,  and  bis  reasons  for  entering  into  it;  but, 
as  tbe  case  appears  here  a  new  trial  must  be 
granted  to  tbe  defendants,  with  costs  of  thii 
court,  and  the  judgmmt  oj  the  Uneer  court  w- 

Tlie  other  Juaticea  coDcuned. 


TENNESSEE  SXJTJtEMB  COURT. 
Bamelt  R.  HUGHES,  Appt., 
UcDjamin  F.  BROWN  et  al. 
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KoTM.— Statute  of  LlmttaiionK  appllcotton  to  tnuto. 

Tbe  Btatute'of  LtmiuMouB  has  no  appHoatlon  to 
-An  express  trust  where  there  la  DOdtBolaimer.  Bey- 
EDour  V.  TroeT,  1i  V.  S.  H  Walt.  £13  US  L.  ed.  BID). 

It  bu  no  BppllcfttEoQ  until  dinvowHl  bj-  tbe  trus- 
tee.   Buraa  V,  InKiabom,  U  Weak  Bep,  ltnj2t  OL 


ttMlaat  ee*tnlacm«  trwl 

ndntaloed  withoat   bavins'  aof 
cj.  wheie  tbersis  a  vacancy  In  tlia 


The  Blatuta  does  not  run  a«:alnst  a  trust  until  dis- 
avowed by  tbe  trustee.  Barnolds  v.  BumiMH'.  n 
West.  Sep.  SET.  ue  (tL  U;  Thomas  v.  Harry,  U  WaM. 
Hep.  va.  IIU  Ind.  88:  Ward  v.  Harvey,  10  WeM.  Rep. 
XZS.  Ill  Ind.  ai;  Bent  v.  Prleat.  1  West.  Hep.  TBI,  M 
Uo.  at;  Etuoker  v.  Dalley,  «  Tax.  tUi  Dyar  t. 
Waten  (N.  J.)  Feb.  8,  IWk 

Wbere  tbe  reiatloo  of  pwttea  la  that  of  truitae  Bad 


1890. 


BnGHBs  T.  Bhoith. 


obildren.  all  beXag  ee»titt»  gue  truiCent.  then  being: 
no  trustoe,  1>  not  rarei,  under  Code,  I  Jnci,  by 
the  pendency  of  a  Buit  until  wltbln  one  ;ear  pre- 
ceding aiialntt  Chu  woniaa  and  ber  buihand  and 
a  pervon  ua  toisMe  obo  was  no  longer  Buoh,  which 
iiilt  wnadtenilased  because  of  tbp  failure  to  make 
the  ublldien,  who  were  reniHladernieD,  as  well  as 
ecMuti  (pie  (rwtl^nt,  parties  to  the  procoedlns. 
4.  A  snlt  to  charge  tba  pi^went  of  ba 
•qolt^blo  elftlm  upon  a  trust  ealttte.  alt  boujch 
piiruly  equitable,  ij  lubject  to  the  Statute  of 

6.   A  rem«dj  at  law  on  tbe  bond  of  a 
truitse    b»7l.i7   proved    Inadequato 

bv  reason  of  the  inaulrenoyof  thesuistles.arem- 
edy  In  equity  to  reaoh  properly  not  subject  to 
eieouttuD  Is  tnrred  when  delayed  until  tlie  bond 
and  alao  the  decree  thereon  are  barred. 

(February  IT,  ISBOJ 

APPEAL  bj  com  pi  a  In  ant  fmm  &  decree  of 
tbe  Chancery  Court  for  Wf llinmeoo  County 
fn  favor  of  defendants  In  a  suit  to  enforce  pay- 
ment out  of  a  trust  estate,  of  a  debt  alle^d  to 
hove  bevD  created  by  tbe  trualee  for  Ihetenefit 
■of  Ibe  trual.     AfflTTned, 

Tbe  fncu  sumciently  appear  In  tbe  oplniOD. 

Mt.  Josae  O.  Wallaoe  for  appellant 

ifr.  N.  N.  Cox,  for  appellees; 

Although  the  claim  may  be  purely  equitable, 
yei  ilis  fou"bt  to  raise  an  implied  lien  oreqully 
as  seciiTity- lor  the  debt.  Such  implied  lien, 
although  tbe  creature  of  equity  and  enforclble 
ohIt  tn  equity,  ia  barred  in  seven  years. 

TAompaan  t,  Tliompton,  8  Lea,  128;  Fitha- 
y.  Fitlter.  9  BasL  12;  Armttnmg^.  Vamvbeli. 
«  Terg.  881. 

Larton,  J.,  delivered  tbe  opfnfon  of  the 

Coniplain ant's  bill  Is  tiled  for  the  purpose  of 
enfoTciog  out  of  the  irust  estate  p«f  mcnt  of  a 


debt  created  bj  the  trustee  for  tbe  benefit  ol 
Ibe  trust.  The  properly  irfaicb  be  aeeka  to 
charge  is  a  tract  of  land,  nitb  tbe  Improve- 
menis,  b«ld  in  trust  tor  the  support  and  main- 
lenaoce  of  the  defendaut,  Mrs.  Vinrinia  Brown, 
and  her  chilUrPn,  remainder  at  death  of  Mrs. 
Brown  to  her  children  llien  living  anil  the  rep- 
resentalires  of  such  as  are  dead.  In  default 
of  such  issue,  then  tbe  remainiler  fa  devised  to 
the  Burvivinj;  sisters  of  Mts.  Brown,  and  on 
the  death  of  such  survivors  to  the  issue  of  auch. 
This  land  was  purchased  by  the  trustee  at  a 
chancery  snie  hud  for  the  purpose  ot  enforcing 
a  vendor's  lien  in  favor  of  complainant  aa  the 
executor  of  the  will  of  Mrs.  Brown's  father. 
Tbe  bid  of  Davis,  aa  triutee,  was,  upon  appli- 
cation ot  Mrs.  Blown,  credited  with  what  waa 
then  supposed  to  be  Ibe  Interest  of  Davia'  ec»- 
tvi  que  Irutt  under  the  will  of  complainant'! 
tesiator.  To  protect  complainant  in  event  It 
should  tnm  out  that  this  ciedit  nas  in  exceaa 
of  the  share  of  his  cmlui  que  trutt,  Davis  w:m 
required  to  execute  a  refunding  bond,  with  two 
sureties,  conditioned,  upon  final  settieioent  of 
complainant's  account  as  executor,  to  refund 
to  him  any  sum  in  excess  of  tbe  true  share  of 
the  catui  que  truit  bv  reason  of  this  credit. 
Upon  execution  of  this  bond,  title  was  vested 
la  T.  H.  Davis  as  trustee,  no  lien  belne  retained 
by  reason  of  Ibe  clrcumslancea  under  which 
the  purchase  money  was  paid.  Upon  the  final 
settlement  of  the  executor's  accouois  In  tba 
chancery  court,  it  was  ascertained  that  the  in- 
terest of  Mrs.  Brown  bad  been  lar^ly  over- 
paid,  and  on  October  24,  1870,  sutomaij  iurlg- 
ment  waa  rendered  on  tbe  refundioK  oond 
theretofore  executed  o^inst  Davis  as  trusiee 
and  his  sureties  on  tbe  Ix>nd,  and  execution 
was  awarded.  The  children  of  Mrs,  Brown 
were  not  parties  to  any  of  tbe  cnnsolidated 
causes  In  which  the  proceedings  iusl  recited 
were  had,  though  their  mother  and  the  trustee 


ecadit  ITU*  (nirt,  the  Statute  at  Limitations  does  not  ]  The  Statute  of  Limitations  runs  in  favor  of  ■  d^ 
eommenoa  10  run  until  there  has  been  an  open  fendant  cliargi3iibleasa  trusteeof  an  Implledtrust, 
denial  and  lepudlallon  of  the  trust  by  the  (ruslee,  and  It  Is  not  nocsusary.  In  order  to  set  the  Statute 
brought  home  by  theeMtu(juetn«t  In  BUoh  manner,  iQ  motion,  that  hoahould  have  denied  or  repudhited 
a»»lllre<iu!rethelattertoactB8uponanasaerted  tbetruat  In  suoh  case  tbe  Sututo  beaios  to  run 
adverae  tUie,    Key  v.  Bugbes,  SX  W,  Va.  IH.  I  when  the  wronx  complained  of  is  done,  and  the 

Time  besrlna  to  run  ajcalnst  a  (rust  only  from  the   limitation  Is  four  reara.    Heoht  v,  Blaney,  7*  C»L 
time  when  It  Is  openly  disavowed  by  tbe  trustee,   863. 

wholnalsHuponanaaverserlBhlorlntereatwhlchi  Inoaseotan  Implied  or  oonrtructlve  fnist,  un- 
ISfuUyandunequivocallymadelinowntotbcetirtmi  legs  there  ha*  been  a  fraudulent  ooncealment  of 
<rui  (nut,  Chicago  *  E.  I.  K.  Co.  v.  Hay,  7  West.  |  the  cause  of  soUon,  lavae  of  Ume  la  as  complete  a 
Hep.  TSO,  118  nL  soil  epeldelv.HenrloLiai  0,8.877  bar  In  equity  as  at  law.  Bpeldel  v.  HenrloL  120  U, 
taOL.  ed.  T1S).  8.  sn  fdO  L.  ed.  Mfll. 


In  tbe  BbeeDoe  ot  open  dtoavowal  of  tbe  trust  by 
the  trustee,  a  bar  to  an  action  agralnst  uim  can  only 
be  created  by  the  lapiie  ot  tweilty  years.  De  Bar. 
delaben  v.  Stoudenralre,  8£  Ala.  67*. 

The  trust*  to  which  the  Stntute  doea  not  apply 
are:  <D  direct  and  aantlnulnB:  <£j  exclusively  oor- 
Dliable  In  eqully^  (3)  arialng-  between  trustee  and 
cestui  qut  U-iaL  Torks'  App.  t  Cent.  Bep.  SGO,  UO 
Pa.  77. 

AS  between  trustee  and  tixtvt  iruc  (nuC,  direct 
trusts  aie  not  reached  by  the  Statute.  Sotneiset 
County  Bank  v.  Veghta.  1  001:1.  Rep.  (OT,  iZ  S.  J. 
Bq.W.    BeeBuckerv.  Dalley.  «Tei.  E81. 

Ii  Is  onlr  to  pure  or  direct  trusts  (hat  the  equita- 
ble rule  denying  tbe  validity  of  tbe  defenne  of  the 
Btaiute  applies.  Itdoee  not  apply  to  Implied  trusla. 
where  there  la  concurrent  equity  and  law  lurlsdlo- 
tlon.  Newanm  v.  Bartholomew  County,  1  West. 
Bep.  <7B.  lOB  Ind.  SH;  BUBb  Oountr  V.  Slate,  1  WmL 
Rep.  Iiat.  Ue  Ind.  IBT. 
SL.H.A. 


merdly  by 

tton  of  lawmay  plead  thebarOftheStatute.    Uat> 
thews  V.  Simmon*.  4B  Ark.  US. 

AppUeatlim  tf  Stahttt  to  equttabU  aeOont, 

Application  of  the  Statute  in  equity  la  by  way  of 
analogy.    Torks'  App.  1  C«tit.  Itep.  351  110  Pa.  tO, 

Where  there  la  both  a  legal  and  equitable  remedy 
for  tbe  same  cause  of  action,  If  Che  legal  remeily  la 
barred  by  lapse  of  lime,  the  equltuble  remedy  will 
also  be  held  to  be  liarred.  Smith  v.  Wood,  S  Cent, 
Bep,  318,  a  S.  J.  Eq.  S68. 

If  a  party  has  a  legal  title  and  a  legal  rigbtof 
action,  end.  Instead  of  prooeedlng  at  law.  reverta 
to  equky,  the  same  period  of  time  that  would  bar 
him  at  law  will  bar  him  inequity.  Butler  v.  Jelin- 
son.  lU  S.  7.  SOL 

See  fioU  to  DleffmbMh  v.  Boota  (N.  TJ  >  Ik  B.  A. 
BHk 
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DavU  wers.  A  put  of  tbis  decree  of  Oi^lober, 
1870,  bos  beeu  paiil  off.  DnTis.  m  Irusiee,  re- 
ceived DO  fund  wbatever,  and  tbe  eotire  trust 


tbat  Dotbing  has  been  oi  can  be  mnde  off  of 
them.  This  bill  is  filed  agBinaC  all  ol  Ibc  ou- 
fui>  ipie  tmtUnl  for  the  purpose  of  collecting 
the  balance  due  on  the  decree  as  a  charge  upon 
the  trust  estate. 

The  first  defense  to  be  considered  Is  that  tbe 
DeceosBiT  parlies  ere  not  before  the  court. 
Davfs,  the  trustee,  in  1874  passed  his  accnunts 
Id  the  original  case  in  nhich  be  had  been  ap- 
pointed, and  tendered  bis  resignation.  This 
was  acccpleil,  and  by  tbe  same  decree  B.  F. 
Brown,  tbe  husband  of  Virginia  Brown,  waa 
appoioicd  in  his  room  and  place,  and  required 
to  execute  a  bond  as  such.  This  it  appears 
tbat  be  has  never  done.  He  la  now  aued  as 
tTiisiee.  Bj  answer,  he  non  diaclaimB  having 
accepted  the  appointment.  After  so  long  a 
lapse  of  time,  even  in  the  absence  of  proof  in- 
dicating an  acceptance,  he  migbt,  but  for  this 
disclaimer,  be  piesumed  to  have  accepted. 
Tbe  disclaimer,  however,  must  be  taken  to  re- 
late back  U>  th«  time  of  tbe  appoiniment. 
Got*  y.  aingUUm,  %  Head,  79;  Hill,  Trustees, 
S06-2I9. 

Tbe  oblectlon  tbat  the  legal  title  was  not 
vested  in  nim  formally  by  decree  would  be  un- 
important if  lie  bad  accepted  the  appoJDlment, 
for  by  Implication  vcsttlure  of  title  would  Lave 
resulted  from  bin  appoioLment  without  formal 
words.  Weoldridgt  v.  Pktnlert  Bank,  1  Bneed, 
297. 

The  decree  denuding  Davis  of  hia  trust  prob- 
tblv  operated  to  devest  bim  of  tbe  lenl  title, 
and  tbe  refusal  of  Brown  to  accept  the  trust 
leaves  the  title  in  abeyance.  It  is  clearly  a  case 
of  a  vacancy  in  the  trusteeship.  Tlie  properlv 
is  within  tbe  JurisdictioD  of  tbe  court,  sod  all 
of  the  ceetuU  que  trvattmt  are  parlies  defendant. 
There  being  no  trustee,  the  court  has  the  power 
to  make  a  decree  binding  the  property.  2 
Perry,  Tr.  §  878. 

A  mucb  more  serious  defense  Is  that  of  the 
Statute  of  Limitations.  Tbe  decree  on  the  re- 
fundltifc  bond  wss  rendered  October  04,  1870. 
This  bill  was  filed  May  21,  1887,  nearly  seven- 
teen years  after  the  cause  of  action  accrued. 
Manifestly,  upon  tbe  facts  stated,  tbe  comi>laln- 
ant  Wui.id  have  been  entitled  to  tlie  relief  be 
seeks  if  tbe  bill  had  been  Sled  in  time.  To 
meet  thisdefcnse  thecomplatnantfirst  relies  on 
the  fact  Ibat  in  ISTB,  and  within  Ibe  time  lim- 
ited fur  action  on  judgments  and  dccrers,  be 
filed  a  bill  in  equity  scclting  tbe  same  relief, 
and  tbis  case  was  a  pending  suit  until  Decem- 
ber, 1880,  when  it  was  disuiisaed  by  this  court 
witliimt  piejudice.  Witliin  one  year  thereafter 
tbis  bill  was  filed,  and  he  now  insists  that  the 
case  falls  under  section  275-1  of  the  Code,  which 
provides  tbal  wben  a  suit  is  commenced  in 
time,  and  a  decree  Is  rendered  against  tbe  com- 
plainant on  any  ground  not  concluding  bis 
riehl  of  actioo,  a  new  suit  may  be  brought 
wlihin  one  year.  Tbis  Is  a  good  answer  to  tbe 
plea  of  tbe  Htaiute,  provided  tbat  suit  and  this 
are  substantially  for  the  same  cause,  and  tbe 
parliea  In  each  suit  are  identical.  Tbe  defend- 
ants lo  the  former  suit  were  Brown  and  wife 
and  F.  H.  Davla.    The  remaindermen  were  not 
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parties,  and  for  this  very  reason  that  cause  ws* 
dismissed.  Davis  was  sued  as  trustee  In  the- 
former  case.  He  did  not  answer,  and  no  pr» 
eonfeno  seems  to  have  been  taken  egbinst  bim. 
It  now  appears  tbat  wben  tbat  suit  was  begutt 
Davis  was  not  the  trustee.    Though  B,  F. 


sued  as  such.  Thus  we  have  a  case  where  It 
was  sought  to  reach  and  faateo  a  charge  upon 
that  properly,  when  only  one  of  a  number  of 
eeituii  gut  tru»tent  were  before  the  court,  and 
where  there  was  no  trustee.  There  are  casea 
where  the  tniatpe  may  atand  for  and  be  treated 
aa  a  representative  of  bis  ecitui  que  truit,  but 
tbe  general  rule  ia  that  all  the  catuii  gva  trvA 
erU,  and  tbe  tnistee,  if  there  be  one,  should  b» 
made  parties  to  a  suit  aSectiuK  the  trust  estate. 
8  Perry,  Tr.  g§  878,  874. 

The  fact  tbat  there  was  no  trustee  before  tha 
court,  and  only  one  of  tbe  ce»tuU  qve  trvileni 
was  a  party,  ought  not  to  and  cannot  have  tha 
effect  of  suspending  the  Statute  of  Limitaliona. 
Neither  can  that  suit  have  any  effect,  as  a^aiast 
Mrs.  Brown,  for  the  reason  that  neither  in  that 
nor  in  this  was  it  sought  to  reach  and  subject 
any  particular  interest  that  she  bad  to  the  sat- 
isfaction of  tbis  debt.  In  tbat  case  and  In  tbis 
the  effort  is  to  subject  the  trust  property  as  an 
entirety  to  the  salisfacLion  of  a  demand  against 
it,  and  not  Co  stibtect  the  interest  of  Mrs.  BrowB 
to  a  debt  for  which  she  was  personally  bound. 
Neither  has  Mrs.  Brown  an;  aucb  separate  in- 
terest as  can  be  distinguiabed  from  that  of  her 
children  without  injury  to  them  and  (belr  In- 
terest, Tbe  trust  is  for  the  support  of  Mra. 
Blown  and  her  children,  and  so  long  as  they 
constitute  a  part  of  her  family  tbcir  Interest  in 
the  trust  cannot  be  affected  by  assuming  that 
the  mother  has  a  life  estate,  which  can  be  takea 
from  ber  wilboul  iojuiy  to  them.  Hixv.  Qot- 
ling,  1  Lea,  668. 

This  suit  Is  therefore  not  against  tbe  asm* 
parties  who  were  defendants  to  the  former  suit, 
and  the  two  suiia  cannot  be  so  connected  as  to 
save  the  bar  of  tbe  Statute. 

Tbe  learned  counsel  forlberomplsinant  very 
earnestly  insists  that  the  statutes  of  Limitation 
do  not  operate  upon  claims  snd  demands  purely 
equitable,  and  for  wliich  there  is  no  adequate 
remedy  at  law,  and  tbe  demand  which  he  rep- 
resents is  one  exclusively  cognizable  in  a  court 
of  equity.  Tbis  presents  a  queslion  of  great 
interest  lo  the  profession,  for  it  is  important  t» 
know  whether  there  are  cases  other  than  ex- 
press trusts  which  are  unaffected  by  the  legis- 
lalion  limiting  the  time  within  which  suits  may 
be  brought.  This  question  has  been  a  matter 
of  controversy  from  tbe  earliest  history  of 
equity,  and,  while  we  have  mucb  dicta,  tbera 
are  no  repoited  cases  in  this  State  which  are 
controlling  in  the  determination  of  tbe  poinL 
The  earlier  Englisb  and  American  Statutes  of 
Limiiationsalikeoperatedinlermaon  the  fonn 
of  aciioo.  Thus  our  Act  of  1715,  which  con- 
tinued  in  force  in  this  Slate  until  tbe  codifica- 
tion of  OUT  Statute  Law  in  1856,  preacribed 
that  all  actions  of  trespass,  detinue,  trover  and 
replevin,  all  actioos  of  account  and  upon  thfr 
case,  all  actions  of  debt  for  arrearages  of  rent. 
actions  of  assault,  menace  and  battery,  ahoula 
be  brought  within  the  time  therein  specified. 
Tbeae  were  actions  at  law,  and  hence  It  wu 
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■utd  tbe  Blatul«  wu  Dot  io  tenna  applicable  to 
bills  m  equity,  Uiat  form  of  ault  not  being  men- 
tioiipd. 

Ttie  concluskms  to  be'  drawn  from  Ibe  pre- 
cedeoU  of  coatrolling  InfiueQce  as  to  tbe  ap- 
pllcnbiliW  of  (be  Slalutea  of  Limitationa  to 
courts  of^equit;  before  the  cbaoge  made  by  tbe 
Code  of  It'SB,  whereby  Ihey  were  made  to  ap- 
ply to  tbe  cau«e  latber  Ibaa  to  tbe  form  of  ac- 
tion, are  tbese: 

1.  Tbat  courta  of  equity,  having  at  all  times 
dl^'ouniged  lacbes,  did  alter  tbe  Legislature 
bad  presci  ibed  a  bar  to  legal  actions,  aud  upon 
tbe  maxim,  equitat  leguitar  legem,  adopt  lbs 
time  prescribed  In  auch  Biatut^  as  barrioft  a 
■nit  in  equity  upon  anj  cause  of  aciion  on 
which  an  acllOD  at  law  migbt  have  been  main- 
tained. Klmendorf  t,  Taylor,  33  D.  8.  10 
Wheat,  lea  [6 L.  ed.  294];  Bmith y.  Clas.  8 Bro. 
Cb.  S40,  nou;  Botienden  t.  AnnetUg,  2  Scb.  & 
Lef.  692;  PotUt  v.  Coekt,  Peck  (Tenn.)  48; 
BluTiif  T.  Bidby,  Cooke,  164;  Armttrong  t. 
Campti^,  8  Terg.  383;  Hieknan  t.  Gaith&r,  3 
Teig.  2O0. 

3.  Tbe  application  of  tbe  Statatea  In  eqnily 
Has  dekrmined  bv  the  cause  of  aciion,  rather 
than  tbe  nature  of  tbe  equitable  relief  aoughl. 
The  faci  that  the  i^al  action  was  inadequate 
to  obtain  the  relief  which  a  court  of  equity 
could  administer  did  not  take  tbe  case  out  of 
tt>e  bar  prescribed  for  the  legal  action  on  the 
same  cause.  "In  all  cases,"  said  LordCamAaa 
in  BmtUi  r.  Clay,  "when  tbe  lepal  right  has 
been  barred  b7  Parliament,  tbe  equiiable  right 
to  tbe  same  thing  has  been  concluded  bv  the 
same  bar."  Or,  as  atated  by  Ohaneeltor  Eeal: 
"Wtien  the  sameaubject  matter  of  tbe  demand 
In  equity  can  also  l>e  made  the  subject  of  an 
aciion  Bl  law,  the  rule  of  analogy  applies  in  all 
its  forre;  as  Lurd  Redesdale  obseryed  in  Bond 
T.  llopldM.  1  Scb.  &  Ust.  418,  ...  the  But- 
ule  of  Liriiilatlons  doea  not  apply  in  terms  to 
proceedings  in  courts  nf  equity,  but  equitable 
ti  les  are  affected  by  analogy  to  It  If  the 
equilal.le  title  be  not  sued  upon  within  the  lime 
«'iihin  wlilcb  a  li-ml  title  of  (he  sn me  nature 
ou^hi  to  be  suL-d  upon  lo  prevent  tbe  bar  of 
tbe  Statute,  the  court,  acting  by  an aloiry  (o  the 
SiBlu'e,  will  not  relieve."  Kane  t.  BUoodgood, 
7  JoLns.  Cb,  120,  3  N.  T.  fb.  L.  ed.  841. 

So  this  courL,  speaking  through  Overton,  J., 
aaid  tbal  it  bail  been  argued  that  the  Sulule  did 
Dot  a|ip)y  "unless  the  relief  aouKhl  in  tliis  court 
Is  nf  The  same  nature  of  that  wbicb  would  be 
obtniot^  H(  law.  Tbls  position  is  noiaupporled 
b;  nay  of  Ibe  books.  Compensation  in  dam- 
ac(9  would  have  been  the  relief  administeied 
ai  law.  but  in  this  court  a  decree  in  ipecieiaaj 
L)' obifiinL'd.  This  difference  In  the  mode  of 
retliess  bus  no  clfect  upon  the  Statute  of  Llm- 
iiai  lone;  it  la  pleadable  In  Ibis  court  as  well  as 
at  law.  .  .  .  iQ  every  case  where  an  action 
could  bnve  been  sustained  at  law,  and  to  which 
tbe  SlHIule  mi!;ht  Ijave  been  made  lo  apply,  so 
It  would  apply  In  equity  if  relief  were  aought 
there.  Nor  Is  it  material  whether  tbat  relief 
be  of  one  kind  or  another.  It  Is  the  nature  of 
the  cau'^e  of  action  that  must  drtermine  the  ap- 
plicaiioQ  of  tbe  Statute,  and  not  tbe  nature  of 
Ibe  rtlief  which  can  be  afforded."  BMbv  t. 
BlielbsJiooU.  184. 

8.  The  Statute  does  not  operate  ■■  between 
tbe  imttee  and  ettttii  gti«  Unut  In  thftt  daia  of 


other,  and,  until  tbe  trust  relation  baa  ceaaed 
by  repudiation  with  notice,  there  can  be  no 
such  ibingas  an  adverse  holding.  The  princi- 
ple upon  which  tbe  doctrine  rests  is  precisely 
the  same  as  that  which  prevents  tbe  Statute 
from  running  at  common  law  aa  between  t«n- 
anta  In  common  and  landlord  and  tenaoL 
The  legal  rule  in  regard  to  legal  relations, 
so  like  the  relations  between  trustee  and  uitui 
gu»  trutt  tn  equity,  ia  tbe  very  foundation  of 
what  ia  aa  often  mistaken  for  an  exceptioik 
peculiar  to  courta  of  eqoltr  concerning  the 
Bpi>licatlan  of  tbe  Statute.  To  quote  tbe  obaer- 
valion  of  Lord  Redesdale,  which  ven  clearly 
states  this  principle:  "In  tbe  case  of  a  strict 
trustee,  It  wbb  hfa  duty  to  take  care  of  tbe  in^ 
tereat  of  his  eutui  que  trutt,  and  he  was  not 
penniited  to  do  anything  adverse  to  it.  A 
tenant  also  bad  a  duty  to  preserve  tbe  interests 
of  bla  landlord,  and  many  acta,  therefore,  of  ft 
trustee  and  a  tenant,  wbicb,  if  done  by  a  atran- 
ger,  would  be  acts  of  adrerse  possesdon,  would 
not  be  so  in  tbem  from  its  bdng  their  duty  to 
abstain  from  them."  Gholmondtiqi  v.  Clinton 
2Jbc.  &  W.  ],1M;  Armttrong  f.  GampbeU,  S 
Yerg,  301. 

4.  Bat  when  the  tmat  wn*  not  a  direct 
technical  trust,  aprlnging  out  of  contract,  but 
waa  Imposed  on  the  conwjerce  of  tbe  party  by 
operation  of  equitable  principles,  and,  as  some 
of  tbe  Judges  put  it,  dependent  upon  evidence, 
then,  in  bU  such  cases,  tbe  Statute  did  operate 
as  a  bar,  notnltb standing  such  coostruclive 
and  implied  Iruala  were  creationa  of  a  court  of 
equity,  and  the  remedy  for  their  enforcement 
exclusively  equitable.  Coeke  v.  JTOinnii, 
Mart.  &  T.   861,  and  other  authoritiea. 

The  reason  for  the  distinction  between  tbe  ef- 
fect of  the  Statute  upon  expreas  and  implied 
trusts  lies  In  the  fact  that  in  the  latter  kind  ot 
trust  the  element  of  truat  and  confidence  k 

Tbe  relation  of  trustee  and  eettui  que  trurt 
does  not  in  tact  exist,  and  the  boldinc  of  an 
implied  or  conaIrucll?e  trustee  la  for  himself, 
and  therefore  at  all  times  adverse.  Btd^ordv, 
Wade,  17  Ves.  Jr,  98;  Eiekman  t.  QaiOur,  S 
Yerg.  200.  . 

From  the  foregoing  principles  it  manifestly 
follows  tbat,  tn  euI  that  large  class  of  express 
trusts  where  tbe  remedy  at  law  is  concur- 
rent, the  Statute  which  operates  to  bar  th» 
concurrent  legal  remedy  will  likewise  bar 
equitable  ault  It  would  be  Intolerable  that 
equity  should  maintain  b  tuit  when  the  legal 
right  waa  barred. 

In  tbeeartyand  well-considered  case  of  {%«(• 
V.  itOinnii,  Jadgt  Catron  for  this  court  said: 
"Tbe  history  of  English  Jurisprudence,  It  ia 
believed,  foruiahea  not  an  Inatance  where  It  was 
holden  that  tbe  relation  ot  etttv.%  que  trvtt 
and  trustee  prevents  tbe  Statute  from  (abating  a 
bar  in  a  case  where  an  action  at  law  can  be  sus- 
tained. In  every  case  where  an  actjon  of  aa- 
Bumpeit  will  He,  tbete  even  courts  of  chancery, 
having  concurrent  Jurisdiction  with  couria  ol 
law,  will  apply  the  Statute.  This  baa  been 
the  settled  rule  of  decisloii  In  tbe  English 
couria  for  ■  century." 

We  very  lately  ud  occsilon  to  review  ««r 
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own  deddoDi  on  this  question,  and  to  repeat 
mod  apply  Ibe  rule  so  clearly  announced  la  the 
case  last  cited  to  Ibe  Buit  of  tbe  distributeea 
•galasC  an  HdminlatratoT  for  auaccoiiot,  and  to 
recover  tfaeir  dislribullve  sbares.  Tbe  action 
at  law  bein^  barred,  the  equitable  suit  was  beld 
likewise  barred.  Mvit  v.  OgUtbg,  87  Tenn. 
172,  and  other  cases. 

Now,  In  Tiew  of  the  well-settled  principles 
ooncerning  the  operation  of  tbe  Statute  upon 
hills  in  equity,  is  there  any  foundation  for  the 
proposition  tbat  because  the  remedy  of  com- 
plainant, as  Bgainst  tbis  truxt  estate,  ts  purely 
equllable,  therefore  hli  suit  Ii  not  subject  to 
the  bar  of  the  StaluleT  The  rule  which  we 
deduce  from  a  considemtioD  of  Ihe  EaglUh  and 
TeunesBce  cases  is  that,  ifith  the  ezceptioa 
of  fluils between  trusli^esand  oaluiique  truttent, 
CODceroiog  those  direct  tecbnical  trusts  cogniz- 
able alone  la  equity,  the  Statute  which  would 
bar  Ibe  demann,  if  It  were  the  subject  of  a  leital 
action,  will  likewise  bar  the  equitable  remedy. 
There  is  do  more  reason  for  holding  tbat  a  bill 
to  charge  <lie  paymeot  of  ao  equitable  claim 
Tipon  a  trust  eslate  should  be  taken  out  of  the 
Statute  which  bars  all  suiis  upon  contracts  with- 
in six  years,  than  there  was  for  holding  that  a 
Ruit  upon  an  equitable  title,  or  to  declare  aud 
enforce  a  constructive  or  Implied  trust,  was 
without  Ihe  Statute.  In  both  ilie  cases  last  put 
tbe  remedies  were  purely  equiiable,  aod  yet  it 
was  held  Ihat  the  Statute  applied.   CaBea  cited. 

Tbe  cases  cited  by  complainant's  counsel  to 
support  bis  proposition  are  not  In  point. 
They  are  all  casta  of  suita  between  trustee  and 
■ceitui  que  trutt,  and  upon  demands  el  tbat 
time  cognizable  only  inequitv.    Cases  cited. 

Theonly  authority  to  wbich  we  havebeea 
referred  that  seems  to  support  the  propoajlion 
that  a  purely  equiiable  demand  Is  not  within 
tbe  bar  of  the  Statute  is  the  statement  of  Mr. 
Perry  tbat  suite  agBinst  the  Beparate  eslate  of 
•  married  woman,  "tbe  remedy  bemg  wboUy 
equitable,"  are  not  barred  by  the  Statute. 
Perry,  Tr,  §  663. 

To  support  IhtB  brief  atatement  he  cites  two 
Irish  chancery  coses,  and  the  case  of  NoHoa 
T.  2Vrt*i.  aP.  Wms.  144.  Tbe  first  two  cases 
are  not  accessible,  and  would  not,  at  liest.  be  of 
any  controlling  eiTecl.  Tbe  case  of  Narlon  t. 
T^mUwasaaccisioti  by  theMastcrof  tbe  Rolls, 
who,  In  rejilyto  the  deieoBe  of  tbe  Statute,  said: 
"But  in  this  case  all  tbe  separate  estate  of  tbe 
/wn«  eevfrt  was  a  trust  esUle  for  payment  of 
iiebti,  and  a  trust  is  not  wilhia  the  Statute  of 
Limila  lions." 

-  Now,  if  it  be  conceded  Ihat  the  separate 
estate  was  a  separate  eslate  for  the  payment  of 
debts,  kud  complaiuani  was  one  of  the  crediion 


thereby  provided  for,  then  the  decision  that  tli* 
Statute  did  not  apply  was  right  A  separata 
eslale  may  be,  however,  as  t>etweeD  the  femt 
covert  and  her  trustee,  a  t^uB^  estate,  and  die 
Statute  have  do  application,  as  between  the 
ceitui  i/tte  truit  and  the  Irusteei  but  precisely  how 
the  creditor  of  the  married  woman  becomes  a 
cetlui  qu»  trutt  is  not  explained  by  tbe  decision. 
As  to  BtraDgers  to  the  trust,  the  Statute  manifest- 
ly must  apply.  The  exception  is  in  favor  of  the 
tettuU  qitetnutent  and  upon  the  ground  tbat 
tbe  possession  of  tbe  trustee  is  tbeir  possesaion, 
A  married  woman's  contract  does  not  bind  ber 
personally,  aod  only  operates  to  charge  her 
separate  estate.  This  charge  may  have  been 
regarded  aa  conatitutiag  the  separate  estate  ■ 
trust  estate  for  Ihe  payment  of  such  engage- 
ments. However  that  may  be  as  to  a  separate 
estate,  tbe  doctrine  is  not  applicable  to  a  trust 
of  tbe  character  of  tbat  before  ua.  It  was  not 
a  trust  for  Ihe  payment  of  debts.  Whatever 
doubt  might  have  existed  as  to  the  appli- 
cation of  the  Statute  to  a  purely  equitable 
demand  would  seem  to  be  removed  by  tbe 
change  made  In  our  statutes  by  tbe  Code. 
These  statutes  no  longer  apply  to  legal  actions 
in  terms,  or  address  tliemselves  to  tbe  form  of 
suit.  Tbey  apply  directly  loail  civil  actions, 
and  to  the  cause  of  action,  aod  not  the  form  of 
tbe  remedy.  Tbe  cause  of  action  here  is  a  con- 
tract between  the  trustee  and  complainant 
AH  actions  upon  contract  are  barrnd  in  six 
yearsj  TbiB  contract  was  put  in  judgment. 
Actions  upon  Judgments  and  decrees  ara 
barred  In  ten^eara.  Assuming  that  the  implied 
lien  oF  complainant  as  a  vendor  was  not  lost  by 
his  taking  bond  with  personal  security,  then 
his  Implied  hen  was  bsrred  In  seven  years. 
8/ifraU  T.  2fieodemu$,  7  Yerg.  12, 

But  upon  another  ground  til e  suit  of  com- 
pUInsnt  is  barred.     To  secure  himself  against 
'paying  the  legacy  to  Mr^  Brown  and   her 


"J, 


upon  this  bond 


cbildrel  . 

personal  sureties.     His  rem 
against  tbe  trustee  and  the  s 
Indeed,  be  obtained 


Ql  fieri  faeiat.  The  insolvency  of  tbe  "sureties 
alone  defeated  itssalisfaclion.  Tbe  remedyat 
law  proving  Inadequate,  be  now  resorts  to  a 
court  of  equity  to  reach  property  not  subject  to 
execution.  If  he  had  Bled  his  bill  in  time,  bli 
relief  was  easy.  He  has  delayed  until  bis  bond 
is  barred,  and  the  decree  thereon  is  barred  like- 
wise, Tbat  the  remedy  in  equiiy  is  in  kind 
different  from  that  afforded  at  law  is  no  reason 
why  the  Statute  wbich  barred  his  legal  remed; 
shell  not  likewise  bar  tbe  equitable  telieL 
Affirm  tlia  dtertt,  nith  eoitt. 


KEHTUCKT  COURT  OP  APPEALa 


CITT  OP  NEWPORT,  Appt., 
SEWPORT  4  CINCIKNATI  BRIDGB  CO. 


!•  A  penal  ordinance  to  enforce  a  eon- 
tract  witb  a  ollr  Is  void,  where  It  does  not  re- 
late to  the  morals,  bealtli  or  mtety  of  the  people. 

S.   Aa   ordlnanoe    to   eompal  a  brldM 

sua  A. 


all  one  bnndred  ttckete  for 

SI  HccurdinR  U>  tt>  onntract  with  a  oitr  ts  not  an 
eicrctse  of  police  power,  t>ut  relate*  marelj  to  a 
ooQlract  <□  rrepeot  to  a  Gnanolal  matter. 
I.  Xsaalai;  Bve  card*  eaofa  good  for  twenty 
crossings  Is  a  subetanUal  oompilBnoe  bj  a  brtdca 
oompnay  with  a  oonCnct  to  sell 
tickets  for  tL 

Ofor  lOiUHU 


OiTT  or  Newport  t.  Nbwfobt  A  CixccmATi  Bsroei  Co. 


APPEAL  by  derendant  from  a  Judgment  of 
the  Chsncery  Court  for  CamiibelT  Countf 
euJoiDtng  il from  enforcinga  certain  ordinance. 


Holt,  J.,  delivered  the  optoton  of  the  court: 

The  appellee,  tbe  Newport  &  dncicnati 
Bridge  Company,  was  incorporated  in  1868. 
lis  ctiarterauihn'rlzcd  il  to  charge  reasonable 
lolls,  the  mnxfmum  rale,  however,  not  to  ex- 
ceed that  charged  by  the  Covington  &  Cincin- 
Dati  Bridge  Company.  Desiring  Ibe  us«  ot  a 
poftioQ  d(  one  of  tlje  streets  of  the  appellant 
the  City  ot  Newport,  for  the  purpose  of  con- 
structing its  bridge,  or  the  approach  to  It,  the 
city  council,  on  May  12,  18BS,  passed  "an  or- 
dinance granting  the  Newport  &  Cincinnati 
Bridge  Company  the  use  of  a  portion  of  a  street 
for  the  purpose  of  a  hridge,"the  fourthsection 
of  wliicn  provides;  "In  consideration  of  tbe 
foregoing  grant,  the  rates  of  toll  over  said 
bridge  abalibe  as  follows,  viz.:  Packages  of 
one  hundred  tickets  to  foot  pa&sengers  for  $1  to 
bU  persons  applying  for  the  same;  one  horse 
Boa  dray,  ten  cents  tor  b  single  crossing;  one 
bur^  and  express  wagon,  ten  cents;  one  horse 
and  buggy,  flfleen  cents."  The  Bridge  Com. 
pany  accepted  the  terms  of  this  oidinance  in 
the  construction  of  iis  bridge.  There  is  nolh 
lug  in  it  relating  to  tolls  tor  foot  passengers, 
save  the  pcovisinn  relating  to  tbc  sale  of  pack. 
ages  of  one  bundled  tickets  for  (1.  The  other 
rates  for  a  foot  passenger  cbarged  by  the  Com- 
pany are  tbree  cents  for  a  single  crossing;  two 
BDd  a  half  cents  each  way  to  go  and  return;  or 
he  can  purchase  what  are  termed  seven  and 
twenty  coupon  crossings,  entitling  him  to  cioas, 
tbe  one  seven,  and  the  other  twenty,  limes,  for 
ten  and  twenty-five  cents  respectively. 

In  and  perhaps  prior  to  1833  tbe  Biidge  Com- 

Eany,  instead  of  furnishing  Hckages  of  one 
undred  tickets  for^l,  be^anissuiag  packa^ 
of  five  cards  for  that  price,  each  card  l>e!ng 
good  tor  twenty  crossings,  and  one  peif oration 
being  made  in  it  upon  each  crossing.  Thecity 
council  in  the  ^ear  last  named  passed  an  ordi- 
nance subjecting  any  officer  or  agent  of  the 
Bridge  Company  to  a  fine  for  failing  or  refus- 
ing to  sell  packages  of  one  hundred  tickets  for 
(1;  and  one  of  Uie  Compaa>'s  agents  baving 
been  arrested,  charged  with  lis  viniarion,  and 
tbe  City  threatening  (o  have  arrested  and  to 
prosecute  all  of  the  Company's  agents  until  il 
should  furnisb  and  sell  packages  of  one  hun- 
dred tickets  fora  dollar,  it  broui;bt  this  action,  en- 
ioloing  the  City  from  enforcing  the  ordinance. 
The  lower  court  perpetuated  the  Injunction. 

If  the  ordinance  was  invalid,  then  the  Com- 
pany bad  the  right,  in  order  to  prevent  irrep- 
arable injury  and  a  multiplinly  ol;  prosecutions, 
to  K"  into  a  court  of  equity  for  relief.  Tbe 
chancellor  often  Interferes  lo  prevent  an  illegal 
use  of  power  by  municipal  authorilieB;  and 
where  such  consequences  follow  the  enforce- 
ment of  an  ordinance  as  will  result  in  this  lu- 
ftsnce,  a  proper  case  is  presented  for  equitable 
relief,  if  the  ordinance  he  invalid.  Brown  v. 
CatlelUniTs.  11  Biisb,  48G. 

The  passage  of  tbe  ordinance  of  Uay  IS, 
8L.I{.A. 


1866,  was  tbe  lender  of  a  grant  by  the  City  to 
the  Bridge  Company,  upon  tbe  condidon  that 
tbe  tolls  should  be  as  therein  fixed.  Upon  it* 
acceptance  by  the  Company,  a  coniract  aroso 
between  It  and  tbe  City,  and  such  a  contract 
must  be  enforced  by  tbe  judicial  departmeniof 
the  government.  It  stands  upon  the  same 
footing  as  one  between  individuals.  It  would 
be  exceedingly  dangerous  to  individual  ricbt 
and  liberty,  which  the  common  law  ao  bighly 
regards,  lo  permit  municipH lilies  to  euforco 
their  own  construction  of  their  contracts  by 
pains  and  penalties.  Whether  tbe  Leeislaturo 
could  confer  such  a  power  we  need  not  inquire, 
inaamnch  aa  it  ia  not  pretended  that  it  has  been 
attempted  In  tbla  instance.  Where  an  otdl- 
nance  Is  penal  in  character,  the  right  ot  Ibo 
municipality  to  enact  it  most  clearly  appear. 

The  enforcement  ot  tliis  ordinance  would 
not  be  an  excrciseof  thepolice  power.  While 
It  la  difficult,  if  not  impoBsihIe,  to  concisely 
define  the  extent  of  Ibis  power,  yet  it  cerlainly 
should  not  t>e  extended  so  far  as  to  permit  a 
city  to  enforce  lis  view  of  its  contracts  by  penal 
ordinances,  in  cases  involving  neither  tho 
morals,  health  nor  safety  of  its  people.  It  may 
by  ordinance  limit  tbe  speed  of  railroad  traint 
or  streetcars  through  its  streets,  and  in  tho 
aame  manner  regulate  any  matter  which  is  con- 
ducive to  tbe  bealth  or  safety  or  morality  of  lu 
citizens.  Tbe  public  welfare  demands  the  ex- 
istence of  such  a  power,  and,  when  properly 
directed,  tbe  municipality  sliould  not  be  ro- 
Etricted  lo  a  narrow  limit  In  its  eiercise.  But 
where  II  Is  a  mallerof  contract,  affecting tnera- 
ly  tbe  pockets  of  lis  citizens,  or  II  financially, 
it  must  resort  to  the  courts  for  relief  in  the  same 
maonrr  as  individuals. 

A  construcllon  of  the  contract  between  tha 
parties  was  not  DecensarT  in  order  to  afiord  th» 
appellee  proper  relief.  This  was  given  by  en- 
joining the  enforcement  of  tbe  ordinance.  Its 
petition,  however,  asks  that  the  issuai  of  tha 
five-card  packages  be  adjudged  a  complianco 
with  the  claune  in  the  ordinance  relative  lotha 
one  hundred  ticket  packages,  while  ilie  answer 
of  Ihe  appellant  not  only  asks  a  dissoliillon  of 
Ibe  injunction,  but  in  counterclaim  form  re- 
quests the  court  to  order  Ibe  appellee  to  furnish 
and  sell  packages  of  one  hundred  tickets  for  b 
dollar.  The  lower  court  determined  this  ques- 
tion, holding  that  tbe  issiial  of  Ihe  five  caidB 
was  a  compliance  with  the  spirit  of  ibe  con- 
tract; and,  as  this  judgment  would  be  binding 
upon  the  City  in  any  case  where  it  would  liavo 
the  right  lo  sue  tbe  Company,  it  ia  proper  to 
ooneiderit. 

Tbe  law  looks  to  tbe  spii^t  of  a  contract,  and 
not  the  letter  of  it.  The  question  therefore  la 
not  wbeiher  a  party  has  literal;  complied 
with  it  but  wbeiber  be  has  BubBlanliaily  done 
so.  Tne  ordinance  In  question  was  not  de- 
signed to  enable  persons  to  purchase  lickeCs 
for  resale  at  an  advanced  price.  The  Biatula 
prohibited  any  such  traffic.  Its  object  was  a 
commutation  ot  fare  to  those  who  desired  to 
crwiS  tbe  bridge  frequently.  The  mere  form 
of  the  ticketis  immaierial.  Tbe  purpose  was 
toreguisle  the  price  for  one  hundred  crossings, 
and  tbe  issunl  of  the  five  cards,  each  goo't  for 
twenty  crossings,  for  |1,  was  a  substantial  conir 
pliance  with  tbe  contract. 

Judgntmt  afflrmed. 


nCooglc 


KUUOHTTmTTB  SurBxm  Jodiciai.  Covbt. 
MABSACHUBBTTB  SUPREMB  JUDICIAL  COURT. 


GOODYEAR  DENTAL  VULCAKITB  CO. 


( HlM. > 

1.  AntrotrianotllMblaoiiBbondatrnedb; 
blm  •lone,  but  purportlor  to  ba  rivnert  by  tb« 
prlnolpol  also,  vbere  be  did  not  conMut  to  ■  d«- 
Urerrot  tbebODd  without  the  piioolpBl'*  dgn*- 

8>  TlMbiirdaiiofproortoBhowthatkBuretr 

oonaented  to  tbe  deliver;  of  a  bond,  purportlnic 
to  be  ElB'Ded  br  the  prlnolpal,  wlUiout  the  iatter'i 
•lynature,  li  oa  the  ohllKsa. 

dCvlftUMU 

EXCEPTIONS  by  pitjntlff  to  >  lodgment  of 
Ibe  Superior  Court  for  Suffolk  CounLy  Id 
favor  of  defendant  in  an  action  brouglit  to  en- 
force defendant's  alleged  liabilltr  aa  Buretf 
upon  the  official  bond  of  plainlilTa  treasurer. 
Cfeermied. 

The  case  BuScIentI;  apiktara  In  the  opinion. 

Me«tn.  Bl*ckmar  As  Sheldon  for  plain- 
tiff. 

Mr.  a.  B.  Bullaj^  for  defendaDt. 

Devetui.  J„  delireted  the  opinion  of  the 

The  InstrumeDt  in  lult  purports  to  be  the 
bond  of  Caduc  as  principal,  and  of  the  defend- 
ant and  others  as  sureiies,  in  different  sums, 
resr«clivelj,  for  Ihe  faithful  perforcnance  by 
Caduc  of  bis  duties  as  treasurer  of  the  plaintiff 
Company.  It  was  held  at  a  former  nearing 
that  a  demurrer  to  (he  declaratioo  (hereon, 
based  upon  tbe  reason  (hat  it  did  not  appear 
thereby  that  Ihe  principal  bad  ever  siened  the 
bond  upon  nhicb  It  was  sought  lo  bold  ttie  de- 
fendant as  surety,  could  not  be  sustained. 
Goodyear  De/ttat  VuUaniU  Co.  y.  Baeon,  118 
Ma-<s.  642. 

"If  llie  defendant,"  it  was  sold,  "knowing 
that  Caduc  bad  not  signed  it  as  principal,  but 
Intending,  nevertlieless,  to  be  himself  bound  as 
Buretf,  executed  the  bond,  and  delivered  it  as 
it  is,  .  .  .  he  may  be  held  linble  upon  It 
Caduc  was  liable  without  a  bond."  A(  the 
subsequent  trial  tbe  defendant  testified,  with- 
out conlrBdiclion,  that  "he  had  not  consented 
to  tbe  principal  not  signing,  nor  lo  the  delivery 
without  such  signature;  (bat  be  signed  al  the 
request  of  the  proposed  pTiocipal  and  relied  on 
bis  signing:  tbat  notbine  was  said  on  tbe  sub- 
ject."   He  also  added,  the  plaintiff  objecting. 


"that  be  did  not  understand  he  was  to  bo 
bound  unless  tbe  principal  signed."  Upon  this 
evidence  the  plaintiff  askeci  the  court  to  rule 
that  It  was  entitled  to  Judgment;  but  tbe  court 
held  tbat  upon  this  evidence  it  was  not  bound 
to  find  for  the  plaintiff,  and  found  for  the  de- 
fendant. 

When  Ihe  sOH^slled  bond  was  delivered  to  Ihe 
plaintiff,  It  was  In  an  Imperfect  condition. 
While  purporting  to  be  signed  by  (he  principal. 


any  delive^  by  himself,  or  any  authority  from 
him  to  deliver  the  same  in  its  then  condition. 
Even  if  the  testimony,  as  the  plaintiff  contends. 


impo^ng  any  restriction  upon  its  delivery,  or 
making  anjr  condition  that  it  should  not  M  de- 
li verea  until  signed  by  tbi  principal  or  some- 
body eUe,"  it  was  still  competent  tor  tbe  judge 
to  find  from  the  facts  staled  by  the  defendant, 
in  connection  with  tbeu8<ialhahitsof  business, 
and  the  obviously  unflnlahed  rondiUon  of  the 
instrument  itself,  that  no  Intention  waa  shown 
tbat  it  should  be  delivered  lo  th«  obligee  except 
after  it  was  completed,  and  thus  that  the  aig- 
nature  of  the  defendant  was  provisional  only. 
An  instrument  lilie  that  in  suit  ordinarily  Is  and 
should  be  executed  by  all  the  intended  parties. 
It  was  for  (he  plaintiff  to  show  that,  although 
not  thus  executed,  the  defendant  had  consented 
to  its  delivery  under  such  circumstances  that 
It  would  bind  him  even  if  it  were  inoperstive 
and  invalid  as  agaiust  the  principal.  Ruuell 
T.  Amiable,  109  Mass.  79;  Wood  v.  Wailibun. 
3  Pick.  U:  Bean  v.  Parley.  17Ma«s.  BBl;  Ad- 
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s.  187. 


The  case  at  bar  is  readily  dlstlnguishabto 
from  tfaose  cases  where  tbe  bond  has  i>een  de- 
livered In  a  perfect  condition  to  tbe  obligee, 
and  where  he  has  bad  no  notice  that  It  con* 
lemplated  tbat  It  should  have  signatures  and 
seals  which  it  did  not  bear.  WAite  v.  Duggan, 
140  Hsis.  ItJ;  Wild  Cat  Braneh  t,  BaU,  tf 
Ind.  213. 

Tbe  view  we  have  taken  of  the  question 
discussed  renders  it  unnecessary  to  consider 
wliethcr  tbe  instrument  could  properly  be  de- 
clsred  on  as  a  bond,  no  seals  having  been 
affixed  tbereto. 

Kcp  Uont  overruUd. 


Hon.— Hontt;  what  otentM  to  blndntretv; 

It  is  easenoe  of  a  bond  to  have  an  obllgpe  aa  well 
aa  an  obltt(r>r.  aurett  v.  Shove,  1  New  Sng.  Bep. 
7tT,  IB  R.  I.  538. 

Tbe  stains',  seaHntr  and  deUverr  at  abond  are 
prima  failaevldunoe  of  Its  acceptaoce  aod  approv- 
al br  the  abllRee.  CoBgCEhaU  v.  PoUttt,  1  Now 
Bng.  Bep.  HH,  IB  R  I>ltU. 

Deli  very  la  an  tndlaijcnaible  requisite  to  the  valid- 
ity of  a  voluntarr  bond.  Harris  V.  Beaester,  70 
Hd.  lOO. 

An  actual  or  Implied  acoeptanoe  of  a  bond  Is  es. 
aentlal  lo  oonslitute  a  deliver;.  Autiioritim  cited 
In  Bell  V.  Pleroe.  I  New  Bav.  Reti.  WT,  lt«  Haas.  C8. 
8L.R.A. 


Delivery,  by  tbe  maker,  ot  a  bond  payable  to  the 
bolder.  Is  preeumed  from  the  faot  of  rnnnrmilnn 
Btate  V.  Suwannee  County  Oomrs.  fl  Fla.  1. 

A  surety  may  make  any  oonditlons  be  obooaea  Id 
alKTilnji:  a  liond,  before  Its  delivery;  and  where  it  la 
not  Btfrnert  by  a  party  whose  atiniature  wasrequlrsa 
as  a  coDdiClon  to  tils  bIroIos,  the  surety  will  not  b« 
buuod.  Henetl  v.  Johosoo,  fl  West.  Bap.  802,  Oi 
Ulch.  623. 

A  l>ond  signed  only  by  the  surof  Ics  Is  iosuStoIeat 
tot>lndtbem.   State  v.  Austin,  SS  Mtoo.SL 

Bale  as  U)  Dablltty  of  surety.  See  nou  to  Tyler 
V.  BentKini  (III.)  4  L.  B.  A  flS. 

xaabillty  of  surety  on  penal  bond.  Sea  not*  !• 
Frink  v.  Boutliera  Bxp.  Oo.  (Oa.)  I  L.  B.  A.  48L 


See  also  37  L.  R.  A.  I 


Ormioit  OF  THE  JomcBi. 


OPINION  OP  THE  JTTBTICBS. 


awi(Ms.n>.) 

1,  Pttw«rtoBuumJket<ir««addl*trlbnto 
gam  wmd  eleetrldtr  (br  pnblto  me  in 

UffbUns  BtreeCs  Bad  public  buHdlogs  marlnwful- 
1;  be  coaterred  bj  tlie  LeKtslature  on  <dtla>  and 
towDs  toretber  wlUi  tfae  power  to  ntFe  money  br 
Uxatlon  for  Uie  oonltruoUon  and  maiDtenaDca  ol 
tbe  neoeMwr  ocrki,  m  luob  Mrrloe  li  a  pubUo 

S.  Such  power  ^«y  mSma  ba  l»wflilly 

confkrrMl  to  enable  the  oltle*  ud  towns  to 
prodnoe  lu  and  eleotdolty  to  b«  (Old  to  tbeir  owD 
oMieae  for  tbe  ll(htlD(  of  Uielr  pnvaW  property 
tf  the  liesMotDre  1*  ot  opinion  tbat  the  common 
oonvealeiice  and  welfare  of  nioh  dtliena  will  Im 
promoted  tberebr,  M  leMt  irhete  all  iDhabltaaCa 
of  a  oftr  or  town  are  riven  tbe  lame,  or  Blmllar, 
rlftbU  to  be  supplied  >o  far  ai  li  reiuoaably 
practksble,  and  are  ocmpelled  to  pa;  ttaerelor  a 


(Harff.  UBD.) 

SUBMISSION  bj  the  Houw  of  Bepreeent*- 
tivea  of  tbe  questioa  nbetber  or  not  tlie 
Legislature  bas  tbe  constitutional  rl^bt  to  Foact 
lana  conferring  on  cities  and  towns  tbe  power 
lo  manufacture  gaa  aa<i  electric  light  tor  public 
use  and  also  for  sale  toibelrowndtizena.  Aa- 
nc«nd  in  tht  afflrmatitt. 

P«r  OnrlMmi 

To  tbe  Honorable  Houw  of  RepreaentatlTea  of 

the  Co m ID OQ wealth  of  Massachusetts: 
We  received  on  the  34th  insL  your  order  of 
the  a2d  [oBl.i'a  copy  of  which  is  annexed,  and 
we  respectfully  submit  the  tullowiog  opinion; 
In  considering  tbe  questions  uked  we  aa- 
■umed  that  the  power  to  be  conferred  is  not 
merely  a  power  to  receive  and  use  property 
given  In  trust  for  the  purposes  named,  but  ia  » 


leslslHtlve  BTBiii  to  eT«ot  and  malntaiD  gai  worln 
lor  the  purpose  of  U^htliis  Its  public  sneets.  and 
to  CuralBh  ItB  lahabllaDtB  with  the  means  of  ob- 
taining sraa  Oit  tbelr  own  expense,  has  the  Implied 
power  to  contract  wltli  others  to  furnish  it  In  like 
manoer,  and  mari  br  contract,  rrant  toe  corpora- 
tion tbe  ezclnalTerlitht  to  the  uae  of  its  stre^  f  or 
tbat  purpoaeforaterm  ot  tcsib.  Newport  r.  New- 
port lAght  Co.  H  Ky.  Ul. 

A  eKf  baa  tbe  risht  to  make  and  enforce  ordl- 
nanoea,  and  to  make  and  apply  any  conditions  pre- 
cedent whloh  It  mar  obooaa  relative  to  the  curry- 
iDKOnof  tbebuslDeasof  tumlablnBrealdeDU  with 

tioa  may  do.  Com,  v.  Philadelphia  (Pa.J  Fab.  IT, 
USD. 

A  dtr  ordlnanue  provldlnB  Uiat  the  obb  of  sat 
may  be  refused  until  all  aneeia  for  gaa  consumed 
on  tbe  premleea  have  been  paid  Is  reiuioDBble.  Ibid. 

Power  conCerred  by  charter  upon  tlie  city  coun- 
«1),  by  OTdloanoea.  ~to  ereot  lamps  and  to  provide 
for  UKhtlng  tbe  dty,  and  to  create,  alter  and  ex- 
tend lamp  dletrlcta,"  requires  the  exercise  of  Judg- 
ment and  discretion,  and  cannot  be  delegated  to  a 
-committee  ot  the  council.  Minneapolis  Sae-Llxht 
Co.  V.  MlnneapollB.  SB  Ulnn.  US. 

A  dty  given  poirer  by  Its  charter  to  make,  amend 
or  repeal  ordloances  for  llgbtlnr  streets,  but  not 
<lvea  exclusive  power  overtbem,  cannot  grant  tbe 
eicluslve  use  of  the  streets  for  flfteeo  years  for 
wlr«8  and  poles  for  electric  Ugbts.  Grand  Rapids 
E.  L.  *  P.  Co.  V.  Grand  Baplds  EL  EL  L.  &  F.  Q.  Co. 
n  ITed.  Bep.  n». 

■  The  power  of  a  city  or  TlUage,  nnder  Obto  Sev. 
Stat.,  1 24M.  to  erect  or  purchase  gas  worka  when- 
ever deemed  eipedlent  and  for  the  public  good.  Is 
not  limited  by  H  SIM  and  S*St.  authorizing  sucb  ac- 
tion where  a  gas  company  lias  refused  oruegiectad 
toturnlshgaa.  State  v.  Hamilton,  «1  Ohio  St. — , 
IB  Ohio  L.  J.  ISO. 

A  gas  company  bavlognoezcluilve  franchise  has 
no  vested  rights  which  are  Intorlered  with  by  the 
construction  ot  gas  works  by  a  city  In  which  the 
company  baa  for  many  years  bad  the  entire  buai- 
Deei  otfumiahjngBaa.  IIM. 
Kamifaetvn  and  dMrOnitlono/  pot  a  pvbUefran- 

The  manufacture  of  gas  and  Its  dlstrlbntlon  by 
9r  legislative  authority,  fo 
a  dty,  la  not  an  ordinary 

III  1^ II I—  In  whloh  everyone  may  oigage  ••  of  oom- 

«  L.  R.  A. 


mon  right,  upon  terma  of  equality,  but  la  a  ftan. 
oblae  relating  to  matters  of  T7blch  the  pubUc  may 
asBume  ooutrol,  and  when  not  forbidden  by  tbe  Or- 
ganic Iaw  of  the  State,  may  be  granted  by  the  Leg- 
lalature,  as  a  mean*  ot  accomplishing  public  ob- 
jects, to  whomaoever,  and  upon  what  terms,  it 
pleasea.  New  Orleans  Gas  Ught  Co.  t.  Louisiana 
Light  A  Heat  P.  &  H fg.  tk>.  lU  U.  S.  SW  (:«  L,  ed. 
SISjj  Louisville  Gas  Oo.  v.  CItliensOas  Ught  Do,  lU 
C.  8.  S88  m  L.  ed.  610f. 

The  grant  of  an  ezduslve  privilege  is  none  the 
less  a  cantraet  because  the  manufacture  and  distrl. 
button  of  gas.  when  notsubjected  topropersupei- 
vision,  may  work  Injury  to  the  publlo:  tor  such  m 
grant  does  not  restrict  the  power  of  the  State  to 
establish  and  enforce  regulations  not  Inoonsistent 
with  theeesentia]  rUbt  given  to  the  company  by  Its 
charter.  New  Orleans  Gas  Light  Co.  T.  Lenlstana 
Light  *  Beat  P.  ft  Hfg.  Co.  supra. 

■nie  right  to  use  the  streets  and  other  pulMo 
thoroughfares  ot  a  dty  tor  tbe  purpose  ot  placing 
IherelTi  or  thereon  pipes,  mains,  wires  and  polesfor 
the  distribution  of  gas,  water  or  eleotrlo  lights  for 
public  and  private  use  Isnat  the  ordinary  busineas 
In  which  anyone  may  engage,  but  la  a  frsnchiae 
twIOQHlDg  to  the  government,  tbe  privilege  ot  ex- 
ercising which  oan  only  be  granted  by  the  State  or 
the  municipal  governmentot  the  dtyactlng  under 
leglslaUve  authority.  Grand  Rapids  S.  L.  A  P.  Co. 
V.  Grand  Rapids  B.  B.  L.  *  V.  O.  Go.  83  Fed.  Bep. 
tBf,  Newport  v.  Newport  Light  Co.  B4  By.  ise. 

A  company  Inoorporaled  under  the  General  Laws 
ot  Ohio  In  1KB, authorised  to  lay  ilamalnsand  pipes 
In  the  streets  and  alleys  of  a  dty.  to  provide  tba 
dty  with  gas  at  a  price  not  to  exceed  a  mailmum 
figure,  to  be  Bzed  by  the  oounoll.  does  not  have  an 
exclusive  right  to  the  use  of  tiie  streets  for  laying 
pipe  tor  tbe  conveyance  of  gas.  Hamilton  Oaa. 
Light  Jc  Coke  Co.  v.  Hamilton,  21  Ohio  L.  J.  U. 

A  gas  company  incorporated  under  the  Pennsyl- 
vania General  Incorporation  Act  of  18T1,  having, 
prior  to  tbe  Act  ot  May  29,  t88S.  laid  a  pipe  and  sup- 
plied with  gas  one  mill  In  a  dty,  and  having  since 
liecome  Incorporated  under  the  latter  Act,  may  lay 
other  pipes  In  the  dty  without  fliat  obtaining  Ka 
consent.  Allegheny  v.  CharHers  Valley  Gas  Co. 
(Pa.)  10  Cent.  Rep.  tSl. 

White  a  grsptor  an  ezoluBlTe  privilege  to  Jay  and 
maintain  gas  pipes  In  a  dty  tor  Stty  years,  with  a 
provlBlOD  tor  a  sale  of  the  plant  to  the  city  at  the 
end  ot  tnenty-llve  years  If  the  dty  wlahea  to  buy, 
wlU  not  bind  the  city  to  maintain  such  exclusive 
privll^e  wbere  a  sale  ot  the  plant  on  application  la 
rtfuaed;  yet  the  dty  must  elect  whether  or  not  It 


c  UiO  8  L.  R.  A.  602;  15  L.  R.  A.   240;  27  L.  R.  A.  5U. 
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power  to  niM  iiion«7  by  tazatioti  and  by 
mrana  of  It  lo  cooatruct  and  mainlaiti  works 
tot  the  manufacture  and  disuibution  oF  gms  or 
electricity  to  be  used  by  tbe  municipalities  [or 
lighliag  the  public  streets  and  building,  and 
by  tbe  InbabilaDts  [or  ligbtine  tbe  land  aad 
buildlDKB  which  are  Ibeir  private  properly. 

We  also  assume  tbat  tbe  gas  or  electricity  to 
be  furDiibml  to  the  iobabitants  for  Ibeir  pri- 
vate u=e  is  lo  be  paid  tor  by  them  at  rates  to  be 
established,  wtiicfa  shall  be  deemed  BufiScient 
to  reimburse  to  the  cities  and  towns  tbe  reas- 
ODable  cost  of  what  is  furnished  and  tbat  all 
tbe  luhabitanta  of  a  city  or  town  are  lo  have 
tbe  same,  or  simitar,  rights  to  be  supplied  with 
gas  Of  electricity  so  far  as  ia  reasonably  pracli- 
cible,  and  the  capacity  and  extent  of  the  works 
which  it  is  deemed  expedient  to  maintain  will 

Whether  cities  and  towns  can  be  authorized 
to  give  gas  and  electricity  to  tbeir  iobabitants, 
or  lo  sell  either  to  them  at  varying  and  dispro- 


olhers,  are  questions  which  it  li  oi 
sary  to  consider. 

By  the  ConsllliitioD  full  power  and  author- 
ity are  given  lo  Ihe  Oenerel  Court  to  make  "all 
manner  of  wholesooie  and  reiisoaable  orders, 
taws,  statutes  and  ordiaances"  uot  reptigoNnt 
to  tbe  Conalitution,  which  "they  shall  judn 
to  be  for  the  good  and  welfaie  of  this  Com- 
monwealth," eic,  and  "lo  impose  and  levy 
proportioaat  and  reasonable  assesamentH,  rates 
aad  taxes  upon  all  the  Inhabitants  of  end  pcr- 
BODs  resident,  and  tbe  estates  lying  within  the 
said  CommoDweallh.  ...  for  the  public 
service,  in  tbe  necessary  defense  and  supfwirt 
of  the  government  of  tbe  said  Common  wealth, 
and  the  protection  and  preservation  of  the  aub- 
Jecta  thereof,"  etc.     Fart  3,  chap.  1,  ta  4. 

The  extent  of  the  right  of  laxalion  is  not 
necesaarily  to  be  measured  by  that  of  the  right 
of  eminent  domain,  but  the  rights  areanalugoua. 


will  pnrobaae  at  the  prloo  flzed  bj  refereee  tiefore 
tbey  are  chosen;  and  It  Is  not  a  breach  of  contract 
lor  the  gasoompan  J  to  refuse  to  appoint  la  rclereee 
until  tbe  cltr  has  ao  agreed.  HoDtKomar;  Qaa- 
Llght  CTo.  V.  Honlgomerr,  St  Ala.  Z4S. 

Acounoll  eioeods  lispowpnlnain^elng  tofrrant 
to  a  Baa  company  an  oicEuglve  privilege.  Clnoio- 
natl  Oea-LlRbt  ft  Coke  Co.  v,  Avondale,  1  West 
Rep.  94.  a  Ohio  St.  aST. 

Courts  of  commun  pleas  mar  bear  disputes  ba- 
tweeo  municipal  ButhorlClea  and  natural-gaa  com- 
pBDlw  as  to  the  manner  of  laying  such  pipes. 
PitUburghl  App.  S  Cent.  Bep.  ££6,  US  Pa.  1. 

mght  to  laj/  pfpu  In  itruts. 

A  right  granted  by  oharter  to  a  gas  company  to 
lay  gas  pipes  In  tbe  streets  of  a  ciiy 
and  not  a  mere  Ucenaa.   Fnivldanca  Qat  Co. 
Tburt>er,  £  H.  I.  U. 

A  oatiiTel-Kaa  company  duly  Inoorporated,  with 
power  to  lay  pipes,  lias  tbe  power  ot  eminent  dn- 
main,  and  the  grant  of  a  rlgbt  to  exercise  tbia 
power  Is  constitutional.  HoDevlCt  v.  People's  Nal- 
ural  QbbCo.  (Ph.)  8  Oeut.  Hep.  SSSiJoboEton  v.  Peo- 
ple's Natural  Qaa  Co.  'Ph.)  G  i:ont.  Hep.  GU. 

It  la  Inveeled  with  the  right  to  enter  oo  any  put>. 
Ho  street  lo  lay  down  pipes,  but  cannot  lay  them 
down  la  the  street  of  a  olty  without  tbe  aaseot  of 
itsoouoolL   Pittsburgh's  App.  a  Cent.  Bep.  ESS,  Itfi 

PB.i. 

It  has.  however,  no  right  to  iaj  pipea  without 
flrat  making  oraeaurins  payment  of  damages  to 
the  land  owner.  Sterllnc'S  App.ECeot.  Bep.  Eil.lJl 
Fa.8B. 

Buch  counoUa  are  only  authorized  to  give  or 
wltlibold  their  assent,  and  cannot  oouple  tbeIr  as- 
sent  with, any  condition  or  reelrictlou  not  Imposed 
by  tbe  Act,  unless  tbe  company  agre«  thereto:  and 
tbey  may  adopt  reasonable  reKulatlons  as  to  the 
manner,  etc..  of  laylaa  such  pl[>es.  wlUi  respect  to 
safely  and  public  convenience.    Pittsburgh's  App. 

An  ordinance  grantlDg  a  richt  to  lay  pipee  Id  a 
street  la  valid;  but  sucb  a  grant  is  ■  franchise  to  be 
•strictly  construed,  and  in  a  oertalo  sense  la  a  con- 
tract wltb  tbe  public,  and  beoomea  void  by  foroe 
of  the  legislative  declaration  contained  In  tbe 
grant.  If  the  oondf'lons  are  not  oomplled  with. 
Stale  V.  Boyoe,  1  W«st.  Bep.  W.  13  Ohio  St.  46. 

Under  a  city  ordinance  giving  a  light  company 
fortwenty-flve  yaara  the  eicluslve  privilege  of 
udngany  or  all  of  the  streett  of  tlw  olty  for  the 
SLR.  A. 


purpose  of  laying  pIpee  to  oonvey  and  supply  gas 
to  the  city,  a  grant  of  the  streets  for  any  other  use 
Should  not  bo  Implied,  and  In  oaae  of  Introductloa 
of  B  light  other  than  gas,  requiring  a  different  use 
of  the  streels.  consent  of  tbe  city  la  neoeesBry. 
Newport  v,  Newpnrt  Light  Co.  11  Ky.  L.  Rep.  810. 
If.  after  permission  is  granted  to  la;  pipea  in  a 
street  upon  condition  that  a  bond  be  given  and 
work  oommenced  within  one  year,  a  suit  Is  brought 
to  enjoin  action  under  (he  ordinance,  tbe  pendencr 
of  sucb  action  and  proceeding:!  may  excuse  Ihe 
di.lay  of  the  grantee,  and  prevent  a  forfeiture,  and 
may  be  regarded  aa  postponing  tbe  tjeglnnlng  of 
tbe  time  prescrll>ed  for  forftlture  until  the  date 
of  sucb  final  Judjiment,  from  wblob  date  the  time 
given  by  ordinance  begins  to  run.   Stale  v.  Boyee^ 

A  bond  duly  presented  wltbln  one  year  from  the 
data  of  sucb  Judgment  should  be  acted  on.  and. 
upon  refusal  to  act.  Ihe  board  may  be  compelled 
by  mandamus.    Ibid. 


n  lOirfnff  of  ptpsl; 


In^neHon  icfllnat  Wa  to 

Under  the  Public  Slatutea  the  mayor,  al 
oreeleclmen  have  authority  to  regulate,  restrict 
and  oontrol  the  laylnK  of  gas  pipes  In  itreets,  and 
anowoerof  private  property  cannot  aak  an  In- 
JuDctlon  to  restrain  the  acta  of  a  company  In  hiy- 
Inggasplpee  until  after  be  has  made  appllcatliin  to 
tJie  public  offloeia  to  restrain  su oh  acts  and  tbey 
have  reruaed  to  aot.  Eenney  v.  Consumers  Qaa 
Co.  S  New  Bog.  Bep.  BIS,  142  Mass.  0.1. 

Norien  one  ess  company  restrain  by  injunotlon 
B  second  oompaoy  autboriied  by  Dlie  city  to  lav  its 
pipes  In  the  streets.  Ueadvllle  Fuel  Qas  Co.  v. 
Ueu^i-llle  Natural  Qas  Co.  iPa.)  S  Cent.  Rep.  IKli 
Jersey  City  Gaallgtit  Co.  v.  Consumers  Qaa  Co.  t 
Cent.  Rep.  SaO.  40  N.J.  Kq.  421. 

A  municipal  corporation  ceonotsustatn  a  bill  for 
perpetual  Injunction  against  a  natural-gHi  fuel 
company  on  tbe  ground  that  the  corporation  baa 
laid  Its  pipes  In  the  t>oroug'h  without  permission, 
such  pipes  at 


inf  tl 


pnled.  a 


iplalnedof  Isnot 
a  public  nulsanoe.  Borough  of  Butler  v.  Butler 
Qas  Co.  iPb.)  S  Oeot  Hep-  MB, 

When  gaafumlsbed  tiy  gas  companies  becomes  k 
nuisance,  by  reason  of  defective  pipes,  tbe  mun1a> 
Ipallly  can  prohibit  its  oontlQuanoe:  and  sn  in- 
JUDOtlon  reetralnlng  abatement  of  tbe  uulsaoeaby 


nCoogle 


ittea 


Opihiom  of  thb  JuernoBS. 


Privale  properly  can  be  taken  without  tbe 
conMDt  of  llie  onner  only  for  public  uses,  and 
tbe  owoer  must  be  paid  full  compensstiOD 
tliereFor;  otiierwise  be  would  contribute  more 
tbnD  bis  proportioatiie  sbare  toward  Ibe  public 
expsDscs. 

B;  taxatioD  tbe  lobabitatila  are  compelled  to 

En  with  Iheir  property,  but  the  tHxation  must 
propoTiional  aod  reaaoaable  and  for  public 
purposes. 

TaxeH  TTisj  be  Imposed  opon  all  the  Inbsbi- 
tsDts  of  tlic  Slate  for  jreufral  public  purposes, 
or  upOD  [be  iniiabitanlH  of  defined  locali- 
tita  for  loral  purposes,  and  when  distinct  pri- 
vate bc'ncfits  are  received  from  public  works 
■pecial  aesessmeuta  may  be  laid  upott  iodivid- 

We  have  do  doubt  that,  If  the  fumishinf;  of 
pas  and  ekctrlcit^  for  illiimiDaiiug  purposes  is 
a  public  service,  the  performance  of  this  serv- 
ice can  be  delegated  bv  ihe  iiegialnture  to 
cities  aod  lowns  for  tbe  beueflt  of  themselves 
and  their  Inhabitants,  and  that  such  cities  and 
towns  can  be  authorized  to  Impose  taxes  for 
this  purpose  upon  their  inhabitants,  and  to  es- 
tablish rrasonable  rates  which  tbe  iniiabitanla 
who  use  the  gaa  and  electricity  can  be  com- 
pelled lo  pay.  The  fundamental  question  is 
whether  the  manufacture  and  distribution  ol 
eaa  or  eleciricitj'  to  be  used  by  cities  and  l^wna 
lor  illuTDinating  purposes  laa  public  service. 

Tbe  maintenance  of  public  streets  and  build- 
ings 19  a  public  service,  and  It  may  be  reasona- 
bly necessary  lo  light  them  in  order  that  the 
greatest  public  beuelit  maybe  obtained  from 
usi  ng  tbem. 

To  say  nothing  of  the  usefulness  of  lighting 
streets  as  a  means  of  prooioling  order  aod  of 
affording  protection  to  persons  and  property, 
the  commiH  convenience  of  the  inhabitants  may 
require  'bat  tbef  be  lighted. 

Cities  and  thickly  settled  towns  have  for  a 
lon^  time  been  accustomed  to  light  tbeir  public 
buililiugs  and  some  of  ILeir  streets  at  tbe  pub- 
lic cx|>eu(e.  If  the  streets  and  ptiblic buildings 
are  10  be  lighted,  tbe  means  area  matter  of 
eipediency.  If  the  LeKislalure  can  authorize 
Hues  uad  lownslo  light  Iheir  streets  and  public 
buildin;;9,  it  can  authorize  them  to  do  this  by 
any  appropriate  means  which  it  may  deem  ex- 
pcilienl. 

As  a  question  of  constitutional  power,  we 
cannot  dislinguish  tbe  righi  to  au1hori7£  cities 
and  towns  to  buy  gas  or  electricity  for  their 
use,  from  the  rigtil  10  nulborize  them  to  man- 
ufucture  It  for  their  use. 

We  thmrfore  aittaer  m  firtt  gvetticn  in  tiu 
aglrmatite. 

The  second  question  Is  one  of  more  diffi- 
culty. 

It  Is  tmposcible  to  define  with  entire  accuracy 
all  tbe  cliaracieristicswhich  disIin^'uisb  a  pub- 
lic service  and  a  public  u-e  from  services  and 
uses  nbicli  are  private.  The  subject  has  been 
coiisiilerid  many  times  in  the  opiuions  of  the 
court  of  which  we  are  now  the  justices,  and 
Jj>iceU  T.  Holloa,  in  III  Mass.  454,  is  a  leading 
caxe.  It  ia  there  said  that  "  an  appmprialiuo 
of  money  raised  by  taxation  or  of  property 
taken  by  Ibe  tight  of  eminent  domain  by  way 
of  gift  lo  an  iodividual  tor  bis  own  private 
8L.R.A. 


uses  eicliisively  would  clearly  be  an  excess  of 

legislative  power;"  that  "  the  promotion  of  tbe 
interests  01  indiriduale,  either  In  respect  of 
properly  or  business,  although  it  may  result 
incidentally  in  the  advancement  of  the  public 
welfare,  is  in  its  essential  character  a  private, 
and  not  a  public,  object;"  and  that  the  appro- 
prinlion  of  property  for  turnpikes  and  railroada 
■'  can  only  be  Justified  by  the  public  service 
thereby  secured  in  the  increased  facilities  for 
Iransjiorlalion  of  frciirbt  and  passengers  of 
wtaicli  tbe  whole  community  may  rigtitfully 
avail  itself."  It  is  said  that  tbe  essential  point 
Is  that  a  public  service  or  use  affects  the  iubat> 
ilants  "  as  a  community,  and  not  merely  as  in* 
di  vidua  Is." 

It  was  early  decided  that  "tbe  prevention  of 
damage  by  tire  is  one  of  the  objects  affecting 
the  interesis'of  the  inhabiianla  generally,  and 
clearly  within  the  scope  of  municinai  authori- 
ty."   AlUn  V.  Taunton.  19  Pick.  485. 

Although  the  property  lo  be  protected  Is  pri- 
vate properly,  the  need  of  protection  is  fell  by 
every  owner  in  tbe  city  or  town:  tbe  property 
of  one  may  be  endangered  by  the  burning  of 
that  of  another;  efllcient  meuua  of  prolecling 
his  property  cannot  well  be  futnislied  by  every 
inhnbitanl,  and  there  is  a  necessity  of  common 
action  which  makes  the  expenditure  of  money 
for  the  purpose  properly  a  municipal  expense. 

Tbe  maintenance  of  sewers  and  drains  is  & 
public  service.  One  object  is  tlie  preservatiou 
of  the  public  health;  but  apart  from  this  they 
are  of  great  convenience  to  the  inhahilHnta 
whose  estates  can  be  drained  by  them.  It  is 
I m practicable  for  every  owner  of  land  in  cities 
nnd  lowns  to  constnicl  and         '  "        —    " 


and  drains,  exclusively  on  bia  own  account. 
They  cannot  ordinarily  he  constructed  over  any 
considcrahle  territory  without  using  tlie  public 
ways  or  exercisine  lheri£rbt  of  eminent  domain; 
they  are  therefore  regarded  as  of  common  con- 
venience and  are  constructed  at  tbe  public  ex- 

Tbe  furnishing  of  water  for  cities  and  towns 
for  domestic  use  affords,  perhaps,  Ihe  nearest 
analogy  lo  the  eubject  we  are  considering.  It 
was  long  ago  declared  that  "the  supply  of  a 
large  number  of  inhabitants  with  pure  water 
is  a  public  purpose."  Lumbard  v.  Jitamit.  4 
Cush,  00. 

Tbe  statutes  are  well  known  which  authorize 
cities  and  lowns  to  maintain  waterworks  for 
supplying  their  inhabitants  with  water,  and 
the  cons  lit  I)  tio  nab  t J  of  these  statutes  has  not 
been  doubted. 

Water  cannot  ordinarily  be  supplied  to  a 
large  city  or  town  from  pondsor  streams  with- 
out the  exercise  of  the  right  of  eminent  do  mala 
and  the  use  of  the  public  ways. 

Every  inhabitant  needs  water,  and  often  tbe 
only  practicable  method  of  obtainincc  it  is  br 
the  agency  of  corporations  or  of  the  munici- 
pality The  land  for  the  public  ways  having 
been  taken  for  a  public  usp,  it  may  be  subjcclea 
to  other  public  uses,  but  it  cannot  be  subjected 
to  strictly  private  uses  without  the  consent  of 
the  owners  of  the  fee  when  tbe  fee  remains  in 
tbe  abutters. 

There  is  tberefore  often  a  necesalty  of  having 
waler  common  10  tbe  inhabilants  of  a  com- 
muuity,  vbicb  cannot  well  be  met  except  by 
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tb«  exerctM  of  public  riglita,  and  therefoie  the 
'  f  UTolBhlDg  of  water  haglieen  conMdered  t  pub- 
lic service. 

In  the  caseof  water,  as  In  tbat  of  Beneisand 
drains,  a  pnttioD  of  Ibe  service  Is  eicluslvelj 
public,  and  the  benefit  to  indiddualB  cannot  M 
separately  eslimated  from  tlial  of  the  comraun- 
itv;  but  a  part  of  the  service  Is  rendered  to  in- 
dividuals, and  tbe  benedt  of  this  can  be  sepa- 
rately estimated.  The  Inbabitanta  are  therefore 
required  lo  pay  tor  the  water  furnished  for 
their  private  use,  and  special  asseKsments  for 
the  use  of  sewen  and  drains  are  laid  upon  es- 
tates specially  benefited;  and.  for  tbe  same 
reaeoDS,  while  in  laying  out  highways  the  ex- 

Knse  is  public  betterment,  aaseeaments  may 
laid  upon  the  owners  of  lands  specially  bea- 
eSted. 
Artiflcial  light  is  not  perhaps  bo.  absolutely 
■  necessary  as  water,  but  It  is  necessary  for  the 
comfortable  living  of  every  person.  Although 
artiflcial  light  can  be  supplied  in  other  wava 
than  by  the  use  of  pas  or  electricity,  yet  the 
use  of  one  or  both  for  ligbilngcitiesand  thickly 
settled  towns  Is  common,  and  has  been  found 


„        '  electricity  .     himseir. 

If  gas  or  electricity  Is  to  be  generally  used 
tn  a  city  or  town,  it  must  be  fuTnished  by  pri- 
vate compeoles  or  by  tbe  municipality,  and  it 
cannot  be  distributed  without  the  use  of  the 
public  streets  or  the  exercise  of  the  right  of 
eminent  rtomain. 

It  la  not  necessarily  an  objection  to  a  public 
work  malntftined  by  a  city  or  town  that  it  in- 
cidentally beneflta  some  individuals  more  than 
others,  or  tbat  from  the  place  of  residence,  or 
for  oilier  reasons,  every  uibabilant  of  the  city 
or  tAwn  cannot  use  it,  if  every  inhabitant  who 
Is  so  situated  tbat  he  can  use  it  has  the  same 
tight  to  use  it  as  the  other  inbabitanls. 

It  must  often  be  a  queaiion  of  bind  and  de- 
gree whether  the  promotion  of  the  iotereats  of 


many  Individuals  In  the  aame  commnnily  con- 
Btitutes  a  public  service  or  not.  But  In  general 
it  may  be  said  tbat  matters  which  concern  the 
welfare  and  convenience  of  all  the  inhabitants 
of  a  city  or  town  and  cannot  be  successfully 
dealt  with  without  the  aid  of  powers  derived 
from  tbe  Legislature,  may  be  subjected  to  mu- 
nicipal control  when  the  beneSts  received  are 
■uch  tiiat  each  inhabitant  needs  tbem  and  may 
participate  in  them,  and  It  Isfor  tbe  Interest  of 
each  iiibabilant  that  others  as  well  as  himself 
should  possess  and  enjoy  them. 

If  the  Legislature  is  of  opinion  that  the 
common  convenience  and  welfare  of  the  in- 
habitants of  cities  or  towns  will  be  promoted 
by  conferring  upon  the  munictpalilies  tbe 
power  of  manufacturing  and  dislrilniting  ^ 
or  elpctrtcit^  for  the  purpose  of  fuinisbmg 
light  to  their  inhabitants,  we  think  that  tbe 
LeaiilatuTe  can  confer  tbe  power. 

W«  Uiertfore  anttner  tlu  leeond  gveition  tn  lAt 
normative. 

We  notice  that  the  bill,  a  copy  of  which  was 
Inclosed  with  vour  order,  reiales  to  the  manu- 
facture and  dblributinn  of  gas  or  electricity. 
not  only  for  furnishing  light,  but  also  lor  fur- 
nishiug  heat  and  power. 

We  have  not  considered  whether  the  fur- 
nishing of  gaa  or  electricity  for  supplying  el  ihnr 
heat  or  power  can  be  regoriled  as  a  public 
service.  We  have  conSnea  our  opinion  to  the 
questions  asked,  which,  as  we  understand  tbem, 
relate  to'Ibe  manufacture  and  distribution  of 
gas  OT  electricity  solely  for  the  purpose  of  fur- 
nishing light. 

Marcua  Uorton, 

Walhridge  A.  Field. 

Charles  Devens, 

William  Alien, 

Charles  Allen, 

Oliver  Wendell  Holmes,  Jr., 

Marcus  P  EnowUon, 
Juitlcesof  the  Supreme  Judicial  Court 
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Hon.— JtTiuter  and  tenant;  duty  of  nuuUr  to  4 
ilnui  ana  cauClon  minor  tmplo\it». 
A  peison  who  emploj^  ohUdren  to  work  vltli 
about  dangBroua    maohlnery,    or   Jn    dsnaerous 
plaoea,   sbould  so  instruot  ttaem  ooncernlDe  tba 
dangers  that  the;  may,  by  tbe  exercise  or  iuch 
oare  as  ouglit  reaauoably  to  bo  eipoclf  d  of  them, 
Cuard  ag&luat  and  avoid  iaJurleearlBlnBtliorefrom. 
Claveland  UoUIng  MIU  Co.  r.  Corrlsan.  B  1.  B.  A. 

tsi.  48  Ohio  St.  ass. 

He  must  give  proper  InstruotlonB  toma^e  bim 
naderalaad  and  appteolate  the  dancrer  attendlnir 
bis  employmanb   Qlovsr  v.  Dwlgbt  MIg.  Co.  ' " 


load  It  on  a  wagon  who  Is  tnjiired  tn  attamptlnK. 
UDdu'  orders  of  tbe  foreman  of  the  mill,  to  oil 
dangerous  maoblnery  wblle  In  motion,  which 
•ervloe  w«a  disconnected  from  tbat  for  wb<cb  tie 


employer. 
8.   Astateinaiit  b^thaeoiirt  tatll«JiU7> 

made  in  open  court  nitbout  objection  by  eltli^ 

the  person  employed  must  t>e  broug-ht  to  an  aotual 
underatandlns  ol  tbe  dangera,  and  be  made  to  ap- 
preciate Ibem  and  the  consequence  of  want  of  care. 
Oaley  V.  MUee,  SS  V.  Y.  B.  B.  888. 

But  It  Is  not  neoeesary  to  lustruot  a  boy  twelve 
years  old,  on  his  going  to  work  at  a  machine,  tbat 
the  coxB.  which  are  open  to  view,  are  daogorous, 
tMKauae  the  daoiier  Is  o'bvloas.  Buckley  v.  Gntta 
Fercha  A  B.  Mfg.  Co.  118  N.  Y.  USD. 

Where  a  young  \>oj  la  Inoiperlenoed  In  tbe  uae  of 
or  In  worklog-  about  machinery.  It  la  Inoumbenton 
the  experienced  master  to  oautlon  bIm  when  be 
puts  him  In  a  place  of  danger.   Nellon  v.  Ifart>   . 
nette  A  U.  Paper  Oo.  7G  Wis.  tn. 

The  rule  that  a  servant  cannot  nooTW  (or  the 


Rdicelbt  t.  Hobaedowbzi. 
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pn^.  that  oertahi  fuiU  itated  aro  BdmllMd,  M 
Dot  In  anraensean  Instruction  tothejiuy.  and 
tberefore  the  fsot  that  It  wu  not  made  In  wrlt- 
lnfr<  as  InstTUOtlons  are  required  to  be,  te  not 
error,  eepeolallj  irhere  It  mu  immatarUI  In  tha 


DecUsenoe  in  glTlng-  him  danjcerou*  work.  Uiat  he 
bad  done  It  (or  some  Mme  before  be  wat  Injured. 

4.  ^M  role  tliBt  tba  common  maater  la 
not  lliablo  for  ao  IdJutt  caused  br  the  negll- 
■snoe  of  a  feltoir  servnal  does  not  sppir  wbere 
the  Injured  servant  Is  a  cbUd  bioapniii''  of  com' 
crebendlnr  the  risk  at  the  employi'  t  ailalnff 
from  the  posstbllltr  of  suob  nerlisemw. 

5,  An  InstmcUon  QimX  a  maator  la  not 
liable  forfojurleato  onaserTant  reeuianf  from 
ihe  negllKenoe  of  his  fellow  servant  Is  pmperlr 
refused  If  It  is  not  limited  h)  oases  In  wbl(ji  the 
master  used  due  oare  In  selecting  bim. 


(Janiiarr  21.  ISKL) 


log  ■  Judgment  of  the  Superior  Conit  of  Cook 
County  In  favor  of  plaintiff  In  an  action  brought 
to  recover  damages  for  personal  iD^uriea  al- 
leged to  bave  resulted  from  the  neglirence  ot 
defendant's  servant.     Afflrmed. 

Tbe  case  sufflclentlj  appears  in  the  opinion. 

MeuTi.  McKenaleftWood  for  appellant. 

MatT*.  JoBsa  A  Lnak  for  appellee. 

Magrader,  /,,  delivered  the  opinion  of 
tbe  court: 

This  is  an  action  of  case,  broaght  in  the  Su- 
perior Court  of  Cook  County  by  the  appellee, 
a  minor,  by  his  neit  friend,  spa  nit  the  appel- 
lant and  two  otbers.  to  recover  daRiaf;es  fgr  a 
personal  injury.  The  present  appellant  was 
tbe  onlv  one  of  the  three  defendants  named  In 
the  declaration  who  waa  served  with  process. 
In  the  trial  court  the  verdict  and  Judgment 
were  In  favor  of  the  plaintiff  below,  which 
Judgment  has  been  affirmed  by  the  appellate 
court,  and  la  brought  here  for  review  by  ap- 

At  the  time  of  the  aoddent,  the  defendanU 


■iea:1i(renc«  of  fellow  servants  applies  to  Infant 
servants.  Plttsburs.  C.  *  BI.  U  R.  Co.  v.  Adams, 
8  Vest.  Hep.  aeT.106  Ind.  ML 

Tbe  contributor;  oeirllffence  of  a  fellow  servant 
will  oot  prevent  recover}'  for  Injur;  to  a  servajit. 
where  the  niHBter  was  nes'll^ent.  Hunn  v.  Hlobl- 
«>DCeiit.B.Co.(Mlch.)TL.S.A.GOa. 

A  master  Is  liable  for  tbe  negUgenoe  ot  a  toi«- 
rnsn  la  requiring  a  minoiemplori  to  clean  ma- 
chinery vhlle  In  motion,  although  anoji  work  was 
within  tbe  scope  of  his  emplorment.  Robertaon  v. 
ComelBOOiSl  Fed.  Bep.  Til 

Bui  be  Is  not  llatile  wbere  a  minor  li  Injured 
while  acting  In'  diaobedlenae  to  an  order  of  his  fore- 
nan,   li.ld. 


the  law  OS  to  his  assumption  of  risk.  It 
«len(  intelllrenoe  to  comprehend  tbe  dangeia  liial- 
deottohljservloe.  Ooff  v.  Norfolk  ft  W.  S.  Co.  36 
Fed.  Hep.  £»;  Buckle;  v.  Gutta  Fcroba  ft  H.  Mfg. 
Co.  113  N.  Y.  630. 

A  l»;  fourteen  or  Dfteen  Tears  old  esnnot  re- 
cover ot  hlaemplo;er  for  Injuries  received  in  oon- 
•cquence  of  allowing  his  band  to  be  oaugbt  under 
a  Hljuuplng  machloH  at  whiob  he  was  emplojed.  aa 
the  danger  was  as  obvious  to  blm  as  to  an  adult. 
O'Keefe  v.  Thorn  (Fa-)  »  W.  N.  C  Bni 

Oonlribi^arv  ntfUigBnttdeltaUTecojieni. 

A  master  li  not  liable  for  lojurles  to  a  bor  thir- 
teen j-ears  old  who  voluatarlly  undertook  to  do 
•omethlog  not  wlibin  the  soope  of  tbe  work  to 
which  he  was  assigned,  and  wblob  was  neither  dif- 
ficult nor  dangerous  if  be  had  used  ordinary  core. 
Omenv.ItowIe;  (Pa.)  April  H.lSeO;  Bockv.Indian 
Orchard  Ullls.  3  New  Eng.  Rep.  N,  14£  Haas.  ^S. 

A  bo;  fourteenyearaold  wbohadreoelvednecee- 
■ary  tnstniotlons  from  the  master  to  quallf;  him 
to  work  on  a  machine  In  a  BplnolDg-nilll.  which 
was  not  dangerous  In  itself  If  be  bad  used  ordlnar; 
care,  caonot  recover  from  tbe  master  where  bis 
arm  and  hand  were  caught  b;  a  band  and  Injured, 
Zum  T.  Tetlow  (Pa.1  April  It,  18ea 

In  BO  action  for  damages  for  the  death  of  a 
minor  emplo;^  evldeooe  tbat,  when  shoving  a  car 
from  a  side  to  a  main  track,  he  was  looking  to- 
wards the  engine,  when  he  ihould  have  been  look- 
ing abeod  at  the  car  before  him,  demands  a  verdict 
(or  defendant  UttleloliB  v.  Oentnl  BaOroad  Oo. 
nOa-WI. 
8L.R.A. 


A  bo;  seventsen  ;earfl  old  working  at  a  stamp- 
Ing-prees,  with  which  he  was  temlllar.  cannot  re* 
cover  for  the  orushing  of  his  hand  because  the 
upper  die  aooldentall;  fell,  on  the  ground  that  the 
maoblne  was  defeoHve,  where,  Ic  placingbisband 
tietween  Ihe  dies,  be  violated  a  well-known  printed 
rule  posted  on  tbe  preea.  and  also  Uie  Instructions 
ot  tbe  superintendent' and  of  Ihe  foreman  of  tlie 
efRabllshment,  especlall;  when  he  bad  been  recent- 
ly warned,  b;  a  prior  tall  of  the  die,  of  the  danger 
Of  putting  his  fingers  Iwtween  tbe  dies.  Cullen  y. 
Kational  Sheet  Metal  Roafint  Oo-  Ul  K.  Y.  te. 

Vor  an  Injury  sustained  tJiereby  after  proper 
precantions  and  inatr notions,  the  masWr  wilt  not 
bailable,  Hayeav.BusbftDensiowHfg.  (XhSOeuU 
Bep.  878, 102  K.  Y.  fttS. 

Wbeie  a  bo;  employed  to  keep  culm  in  motion 
dowQ  a  obule  In  acoal-breaker  enters  the  chute 
elsewhere  than  at  the  regular  plaoe.oonlrrtry  to  In- 
structions, the  master  Is  not  liable  for  Injurlee;  but  , 
It  Is  otherwise  it  he  la  not  forbidden  to  use  sucb 
plaoe.  Pennsylvania  Coal  Oa.v.  Nee  (Pa.)  U  Cent. 
Bep.lUi. 

Wbere  a  boy  employed  In  a  boiler  sbop  to  work 
in  a  tool-room,  being  out  of  work,  was  directed  by 
tbe  IXMS  ot  the  tool-room  to  go  Into  tbe  adjoining 
boiler-room  tor  work,  where  he  sustained  Ihe  in- 
juries sued  for.  the  Ikms  of  Ihe  tool-room,  t>elng 
merely  autbodzed  to  direct  the  work  In  that  room, 
had  noauthorlcy  to  direct  plaintiff  to  seek  employ- 
ment In  the  boiler-room,  and  the  master  was  not 
liable.    Flak  v.  Central  Pao.  B.  Co.  TJi  Cal.  38. 

A  boy's  capacity  Is  the  measure  of  his  rcaponBL- 
bllit;:  and  If  be  has  not  tbe  sbUity  to  forvaee  aod 
avoid  the  danger  to  which  be  maybe  exposed,  neg- 
llgBDce  will  not  l>e  Imputed  to  liim  If  be  uD  witting. 
1;  exposes  himself  to  the  danger.  Stirawbridge  v. 
Bradford,  U8  Pa. »». 

A  cblld  who  has  not  been  proi>erly  Instructed  as 
to  dangers  of  tbe  employment,  and  who,  while  In 
tbe  discharge  ot  his  duty  as  be  understands  It.  suf- 
fers an  Injury  In  oonsequenoe  ot  bla  employer's 
netrllgence.  may  maloiain  an  aotloo  agalost  the 
employer  therefor.  ootwIthslandiDg  that,  by  rea- 
son ot  his  youth  and  lnext>erleDoe  and  the  failure 
of  tbe  employer  to  property  Instruct  htm,  he  did 
some  act  Id  tbe  performance  of  his  duty,  aocord- 
Ing  to  the  Judgment  and  knowledge  beposscsped, 
which  oontrlbulad  to  the  Injury,  but  which  be  did 
not  know,  and  was  not  advised,  would  be  Ukely  t« 
Injure  Mm.  Cleveland  BolUog  Hill  Oo.  T.  Oortl- 
gan.  B  L.  B,  A.  aet.  tt  Ohio  Bt.  «K 
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below  owned  and  rontroTTed  a  plsninfi-nifll  In 
tbe  lumber  district  near  tbe  corner  of  Rnbe; 
Btreet  and  Blue  Islaad  AveiiUE,  in  tbe  Citj  of 
Cliicago.  Cerlain  mHChlDes  were  used  in  the 
mill  for  planing  wood.  The  plnin'-ifT,  tfaen  a 
boy  twelve  years  old,  was  employpd  at  the  mill 
to  lake  tbe  lumber  away  from  a  fioorlDi;-ina 
chioe,  aad  load  it  on  &  wsgou  back  of  tbe 
macliine.  Wben  tbe  accident  occurred,  he  bad 
been  instructed  by  tbe  foreman  in  chaTRe  of 
Ibc  mill  to  oil  one  of  tbe  macbinea,  and,  in  do- 
tog  so,  wbile  tbe  macbine  wan  in  motion,  be 
rect^lred  tbe  injuries  for  wbirb  tbe  suit  la 
brouglit.  Uia  arm  was  cauebt  la  tbe  mn- 
cblnery,  and,  aFler  being  Ireaifd  a  considerable 
leosih  of  time,  failed  to  beal,  and  was  llually 
amputated.  AH  ibe  facta  are  settled  by  tbe 
Judgment  of  tbe  appellate  court. 

Appellant  objects  lo  an  inBDiiction  giveD 
by  llie  trial  court  because  it  predicnt^d  tbe 
flndinjrof  Ibe  jury  upon  tbeir  believing  fron 
Uie  evident^,  among  other  Ibin(>a,  "tbat  tbe 
defeDdant  was  guilty  of  negligence  as  cbari;ed," 
and  because  it  said  to  tbe  Jurv:  "In  deter 
mining  wlielher  or  not  the  defendiml  was 
guilty  of  negligence  as  charged,  you  will  like- 
wise consider  Ibe  age.  apparent  in  telli^nce  and 
eipeilence  of  tbe  plaintiff  at  Ibe  time  of  the 
act'ident:  also,  Ihe  nature  of  the  work  he  was 
rtqiiired  to  do. — that  is,  whether  diinpcroiis  or 
otlierwiiic,  — and  whether  or  not  be  fully  un- 
derstood Its  character;  and.  If  he  did  not,  then 
wlietlier  or  not  the  defendant  should,  under  nil 
the  ciicumsiances  proven  in  tbia  case,  have 
known  the  fact." 

The  portion  of  the  declaration  referred  to  as 
dturgiug  negligence  is  aafullons:  "Plaintiff, 
then  a  minor  of  the  a^  of,  to  wit,  twelve 
years,  was  then  and  there  employed  and  en- 

fntrcil  by  said  defendant  In  and  about  his  said 
uslness;  and,  while  soemploved  ami  en^ged, 
tbe  plaintiff  waa  then  and  there,  by  Mid  de- 
fendant, negligently  and  Improperly  ordered 
and  directed  to  attend  to  and  oil  one  of  Ihe 
machines  then  and  there  uaed  and  operated, 


be  by  aaid  defendant. 

The  evidence  teuds  to  show  that,  under  Ibe 
original  contract  of  employment,  the  plaioliS 
was  not  required  to  oil  machinery,  but  to  take 
lumber  away,  aad  put  it  on  a  wason;  that,  io 
•0  taking  away  lumber,  he  "  nas  four  to  six 
feet  away,  and  didn't  have  to  go  about  the 
machinery;"  that  he  waa  directed  by  the  fore- 
man of  the  defendant  to  go  outside  of  the  reg- 
ular work  embraced  tu  liis  contract,  and  oil 
revolving  machinery;  that  tbe  work  of  oiling 
such  machinery  waa  hazardous  and  dangerous, 
especiiilly  lo  anoy  only  twelve  year*  oTd,  and 
without  experience  in  such  woilc;  tbat  there 
waa  another  employ^,  called  a  "  feeder,"  with 
an  experience  of  several  years,  whose  business 
It  was  to  oil  Ihe  macbinerv.  With  evidence  of 
thia  character  t)efore  tnem,  the  Instntction 
given  to  Lbe  Juiy  aa  above  atated  waa  not  er- 


If  It  should  be  conceded  tbat  the  foreman  of 
tbe  mil)  and  the  plaintiff,  who  waa  under  his 
control  and  direcliOD,  were  fellow  tervsala  ot 
8  L.  a  A. 


Ibe  defendant,  yet  the  rule  that  an  employer  i> 
not  liable  for  iojiiries  resulting  from  the  negti- 

Eence  of  co-employes  in  ibe  same  line  of  duty 
aa  DO  application  to  thia  case.  The  reason  of 
the  rule  is  that  the  employ^,  in  entering  upon 
Ihe  service  of  tbe  employer,  takes  upon  him- 
self the  natural  and  ordinary  risks  and  perils 
incident  to  the  service,  among  which  is  tbe 
carelessness  of  bis  fellow  servants.  But  the 
reason  fails  where  tbe  risk  is  not  within  the 
contract  of  service,  and  the  i<ervant,  in  making 
tbe  contract,  has  no  reason  to  believe  that  be 
will  encounter  such  a  risk.  The  Injury  did 
not  occur  wbile  the  boy  waa  taking  away 
lumber,  and  loading  It  upon  a  wagon,  but 
while  he  was  engaged  in  a  service  ouiside  ot 
his  coutract,  and  disconnected  from  it.  He 
waa  too  immatnre  lo  form  a  correct  Ides  of  the 
danger  of  (be  task  assigned  to  him,  and  relied 
entirely  upon  Ibe  judgment  of  the  foreman. 
It  was  certainly  an  act  of  negligence  on  the 
part  of  tbe  foreman  lo  order  a  lillle  boy  to  oil 
such  daneernua  machinery  wbile  it  was  in 
motion.  Having  intrusted  ihe  foreman  witb 
the  man  nee  men  t  of  bis  mill,  the  defendant  b 
responsible  for  his  conduct.  Thia  case  ia  on 
all  fours  with  tbe  case  of  diiioa  Pae.  R.  Oo.  v. 
Fort,  84  U.  8.  17  Wall.  BS8  [31  L.  ed.  789],  and 
is  governed  by  the  priociplcs  there  annouoced. 

In  Oartland  v.  TiAedo  W.  A  W.  R.  Co.,  67 
HI.  4S8,  It  does  not  appear  tbat  the  mioorr 
whoae  agn  is  not  glren,  was  engaged  in  work 
not  embraced  witbin  hla  contract  of  service. 
It  would  appear  from  the  atalement  of  facts 
in  Ibat  care  tbat  the  operating  of  tbe  cars. 
wbicb  caused  the  iojury,  waa  direcUy  within 
tbe  scope  of  the  mmor's  tegular  coutract  of 
employment. 

It  is  claimed  tbat  tbe  trial  court  gave  the 
jury  an  oral  instruction  in  violation  of  the 
Statute  requiring  inslrnclions  to  be  In  writing. 
This  claim  is  not  sustained  by  tbe  record.  The 
defendiint  at  the  close  of  tbe  Irial  admitted 
that  (he  premises  where  the  acci.lent  occurred 
were  owned  and  controlled  by  him.  The 
court  merely  repeated,  in  the  hearing  of  the 
Jury  and  of  the  counsel  on  iMtb  sides,  Ibe  ad< 
mission  so  made,  so  that  Ihe  Jurv  could  under- 
Biand  what  it  was.  We  perceive  no  error  la 
ihe  record. 

Tht  judgment  (if  the  ApptOaU  Oeurt  it  of- 
firmed. 

The  case  VI 
May  14,  1890,  Wilkin.  J 
ioQ  of  the  court: 

This  is  an  action  on  the  case  by  appellee 
against  appellant,  and  other  defendants  not 
served,  tO  recover  for  a  personal  injury  a) 
teged  to  have  been  received  by  him  through 
their  negligence.  The  declaration  is  of  one 
count  only,  and  avers  that  defendant  was  on 
the  4th  of  July.  1888,  the  owner  of  and  operal- 
'  ig  a   planlng-mlll  in   tbe   City   of    Chicago, 

herein  he    ur'  '~  ' 

lines  for  plai 
then  a  minor,  c 
was  then  and  t  ,     , 

aaid  defendant  in  and  about  bis  said  b 
and  while  so  employed  and  engajfed  tbe  plaln- 
tlS  waa  then  and  there,  by  aaid  defendant. 
negligently  and  improperly  ordered  and  di- 
rected to  attend  to  and  oil  one  of  tlw  m«cbiiMs 
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(liCD  aod  there  tued  and  owrsted,  and  beios 
used  HDd  operated  bv  «sla  defendant,  wbicu 
said  direciioQ  Rod  oraer  ot  said  defendant  was 


then  and  iliere  dsDgerous  and  bazardous  to 
thi«  plaintiff,  because  ot  big  tender  afce,  as 
•foreBaid,  and  well  known  bo  to  be  by  said  de- 
fendant: and  wblle  said  plainiiff  was  engaged 
in  attending  to  and  oilinf;  said  macbine,  in 
obedience  to  raid  order  and  direction  of  said 
defendant,  and  usin^  all  duo  care  and  dili- 
gence, the  arm  of  said  plaintiff  was  cauebl, 
crushed  and  mangled  in  and  by  said  macbine, 
so  that  plaintiff  1b  and  will  be  a  cripple  for  Itle 
because  tberaof,  and  deprived  of  tbe  use  of 
sail)  arm.  Tbe  plea  was  tbe  general  Issue. 
Plaintiff  below  recovered  a  judgment  for 
$3,0(10,  and  costs,  wbicb  tbe  appellate  court 
has  unirmed. 

It  must  be  admitted,  we  think,  that  ibe  dec- 
lanilionisratberan  unusual  one,  ond  somewhat 
loosely  drawn.  It  does  not  proceed  upon  the 
tbeorji  Lbat  the  injury  was  received  while 
plaintiff  was  performlnj;  labor  outside  of  bla 
contract  of  employment,  allhouKb  bis  counsel 
•o  treat  it  in  their  argumenl.  The  oegligeDce 
complained  of  In  tbe  declumlion  Is  that  tbe 
defendant  wroa^fully  ordered  tbe  plaintiff,  be 
being  a  child  without  eiperience  in  sncb  mst- 
tem,  to  oil  a  piece  of  macliinery,  tbe  diiing  of 
which  exposed  blm  to  great  peril  of  life  and 
limb.  It  is  not  tbe  case  merely  of  a  minoT 
being  set  at  dangerous  work,  for  in  eoch  cases 
tlie  master  is  not  liable  for  Ibe  risk,  if  the 
servant  lias  siifllcient  capacity  lo  take  care  of 
himself,  and  knows  and  can  properly  eppre- 
ciaie  tbe  risk.    1  Bbtarm.  &  Bedf.  Neg.  4th 

«d.  s  3ia 

It  belongs  to  the  other  class  of  cases  men- 
tloned  by  the  authors,  in  the  same  seciion,  of 
which  it  IB  said:  "But,  while  Ibe  mere  fact  of 
minority  is  deemed  ImmaieriHl,  Itiswellselr 
tied.  In  America  at  least,  that  auy  actual  inca- 
pacity of  a  minor  lo  understand  and  apprcciale 
tht  perils  to  wtalcb  be  is  exposed  is  to  be  fully 
ccnsidered,  and  that  he  can  recover  from  his 
iriHsler  for  injuries  suffered  from  any  peril  the 
nalure  ot  which  lie  did  uol  know,  or  could  not 
properly  appreciate,  if  be  didnominslly  know, 
and  to  which  a  prudent  and  rtgbl-minded 
naNler  would  not  have  allowed  him  to  be  es- 

And  says  Wharton,  in  his  work  on  Negll- 
gei^ce,  S  316:  "Hence  we  msy  bold  that  where 
a  child  is  employed  the  employer  miial  loiik 
-out  for  tbe  child,  and  must  see  that  it  is  not 
exposed  to  danger  arising  from  the  structure  of 
buililinror  machinery  which  an  operative  of 
ordinary  intelligence  and  experience  would 
perceive.  Notice  of  danger  is  not  enough. 
Tlie  child  must  have  sutBcient  instructions  to 
«iialile  him  to  avoid  danger." 

Man;  cases  are  cited  by  both  these  authon 
In  supporl  of  the  text. 

The  rule  fs  so  Just  and  humane,  when  ap 
plied  to  a  case  clearly  fnllinji:  within  Its  princi- 
ples, that  no  court  would  hesitate  to  enforce  it, 
ssolflr^t  impression.  Children  of  tender  years 
are  otten  employed  atwut  factories  in  which 
are  used  pieces  of  complicated  and  dnDgeroiu 
mscbiiiery.  If  one  of  these  Is  sent  by  tbe 
master  or  bis  superlnlendent,  with  or  without 
Instructions,  where  he  will  be  exposed  to  re- 
volvjog  wheels,  belts  and  pulleys,  anyone  may 
«L.H.A. 


maimed,  and, If  be  is  Injured  while  using  duft 
care  for  one  of  his  capacity.  It  would  seem  loo 
clear  for  argument  that  the  master  should  be 
held  li.'iblc.  To  say  that  such  a  child  takes  th« 
risk  of  hU  employ  meat, — that  If  he  is  not  will- 
ing to  take  tbe  hazard  of  obeying  tbe  command 
be  must  refuse, — is  idle.  If  not  cruel.  By  bia 
inexperience  he  is  unat>1e  to  comprehAid  the 


fall  within  lit  This  question 
with  us  is  not.  Does  the  evidence  tiring  plain- 
tiff clearly  and  satisfactorily  within  the  rule? 
for,  unless  we  can  say  there  Is  no  evidenca 
tending  to  support  a  material  element  of  tho 
case,  we  must  accept  tbe  Judgment  of  afflrm- 
auce  lo  tbe  appellate  court  aa  having  settled 
tbe  facts  necessary  to  make  out  plaintiff's  cass 
in  ^is  favor.  It  Is  contended,  however,  that 
the  evidence  wholly  fails  to  show  that  the  fore- 
man of  defendant  ordered  the  plaintiff  to  oil 
tlie  machine  by  which  be  was  burt,  but  that 
the  boy's  own  testimony  proves  Ihe  contrary. 
We  do  DOl  so  construe  it.  It  certainly  tends  u> 
prove  that  be  was  attempting  to  oil  tlie  ma- 
chine, because  be  bad  been  told  to  do  so  bj 
Joseph  Knourek,  tbe  foreman.  True,  the 
foreman  did  not,  at  that  moment,  command 
him  to  do  so,  but  he  testified  thnt  he  bad  gen- 
eral instructions  from  the  foreman  to  atiena  to 
that  duty  wben  tbe  machine  needed  oil,  and 
his  evidence,  at  least,  tends  to  show  that  bo 
was,  at  tbe  time  be  received  bia  injury,  a^ 
templing  to  obey  (hose  instructions. 

It  does  not  very  clearly  appear  from  Iba 
evidence  bow  tbe  injury  was  incurred.  The 
knee,  as  we  understand  tbe  evidence,  was  first 
caught  bya  revolving  plate,  and  then  the  hand 
was  drawn  between  the  rollers,  but  Just  boir 
the  knee  came  in  contact  nltb  the  pkle,  or  boff 
the  band  was  brought  between  or  within  the 
rollers,  does  not  appear.  It  is,  however,  shown 
by  tbe  lion's  testimony  that,  in  oiling  tbe  ma- 
chine while  in  mnlion,  he  was  exposed  to  a 
running  belt,  and  compelled  lo  extend  Lis  arm 
over  It.  In  other  words,  tbe  effect  of  bis  evi- 
dence Is  that  to  oil  that  machine  while  running 
was  attended  with  danger.  It  is  doubtless 
(rue  that  tbe  fon^man,  or  other  expericnceil 
person,  with  mature  judgment,  could  do  so 
wiih  comparative  safely;  but  it  is  clear  from 
the  evidence,  especinlly  from  tbe  painful  re- 
sults, that  it  was  hazardous  for  a  child  to  at- 
tempt II  Tbe  fact  Ihat  appellee  bad  done  that 
work  for  some  time  prior  lo  the  accident,  end 
the  number  of  times  be  bad  done  so,  were  very 
proper  facts  to  be  considered  by  the  Jury  in 
dettrinining  whether  or  not  it  was  negligence 
in  tbe  foreman  to  require  him  to  continue  to  do 
so,  and  also  for  tbe  purpose  of  determining 
wbeLher  or  not  tbe  injury  resulted  from  inex- 
perience and  want  of  Judgment,  or  fmm  his 
own  negligence;  but  such  proof  cannot  beheld 
to  be  conclusive  against  his  right  lo  recover. 
A  child  exposed  to  danger  may  escape  for  a, 
time,  bat  sooner  or  later  an  injury  will  in  all 
probability  occur. 

The  case  of  Oartland  v.  Toledo,  W.  &  W.  R. 
Co. ,  07  III.  498,  stren  uoiisly  insisted  upon  as  gov- 
erning this  case,  is  not  in  point.    There  th* 
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question  wu  wbelber  a  minor  emplojfi  sbould 
be  held  bound  by  the  rule  which  preveola  a 
recoTery  from  the  commoD  muter  for  kd  In- 
jury resulting  throngb  Ihe  negUftence  of  a  fel- 
low servaDt.  It  nag  held  that  tbe  mere  fact 
that  the  plalnttS  in  that  case  was  under  twen- 
tv-one  years  of  age  did  not  relieve  bim  from 
the  rist  of  oegliRence  on  the  part  of  co-em- 
ploj-fa.  Here  it  was  a  question  of  fact  for  tbe 
jury  whether  or  not  appellee  wac  a  child  with- 
in the  rule  stated. 

It  appeals  front  an  amended  bill  of  ezcep- 
tlona  that  on  tbe  (rial  tbe  court  stated  to  (be 
Jury:  "It  is  admitted,  by  and  between  coun- 
sel, that  this  defendant  was  ownine  and  con- 
trolling the  planing-mill  when  Ibelnjury  oc- 
curred, and  that  this  foreman  was  his  fore- 
man." It  is  said  tbla  statement  amounted  to 
•n  oral  instruction  as  to  tbe  law  of  the  case, 
and  was  therefore  erroneouB.  It  Is  not  denied 
that  the  statement  as  to  the  ownership  of  the 
planing-miU  waa  aulhorlzed  l^  a  stiputatlqji  of 
counsel,  but  It  is  insisted  that  ibe  further  slale- 
ment,  that  the  foreman  was  defendant's  furs- 
man,  was  a  conclusion  which,  if  properly 
drawn  from  the  stipulation,  could  only  have 
been  properly  given  to  tbe  jury  in  writing.  In 
tbe  first  place,  the  siatemenl  was  not  in  any 
■ense  an  instruction  to  the  Jury;  again,  It  was 
made  in  open  court,  and  no  obTection  was 
made  to  It,  either  aa  a  statement  of  the  agree- 
ment or  as  en  oral  instruction;  and.  Anally,  it 
was  immateriaL  It  was  not  denied  on  the  trial 
that  the  foreman  who  gave  the  order  com- 
plained of  to  appellee  was  tbe  foreman  of  ap- 
pellant.   His  own  testimony  shows  It. 

It  is  also  insisted  that  tbe  court  twiow  fm- 


plainliff  was  injured  by  following  the  direc- 
tion, or  obeying  the  orders,  oi  through  the 
carelessness  or  by  tbe  fault  of  his  fellow  aerv- 
ant,  Willie  Enourek,  then  tbe  plaintiff  cannot 
recover."  Tbe  reason  why  the  common  mas- 
ter is  not  held  liable  for  an  injury  caused  I^ 
tbe  negligence  of  a  fellow  servant  is  because 
that  la  one  of  tbe  ordinary  risks  of  the  employ- 
ment But  if  the  injured  employ^  is  a  child. 
Incapable  of  com  prebend  in  e  that  risk,  the  rule 
ought  not  to  apply.  However,  this  inslruclioD 
doe«  not  announce  tbe  rule  correctly,  as  ap- 
plied to  fellow  servants  generally.  It  notonly 
assumes  that  Willie  Enourek  was  a  fellow 
aervant  of  appellee,  but  that  the  master  had 
used  due  care  in  tbe  selection  and  employment 
of  bim.  Tlie  I nslnictioa  attempts  to  set  up  an 
afHrmaitre  defense,  and.  to  make  It  available, 
ll  was  not  only  necessary  to  show  that  tbe  In- 
Jury  was  caused  by  tbe  negligence  of  a  fellow 
aervant,  but  also  that  the  master  had  used  or- 
dinary care  and  prudence  in  employing  such 
fellow  servant.  In  the  foregoing  view  of  the 
law  applicable  to  tbe  facts  of  this  case,  tbe  In- 
■trucliona  given  to  the  Jury  are  not  aubject  to 
the  criticism  made  upon  tbem,  and,  m  our 
opinion,  tbey  are  free  from  aubstanllal  error. 
We  repeat,  ibis  is  not  the  ease  merelv  of  a 
minor  under  tweniy-one  years  of  age,  suing  for 
an  Injury,  but  of  a  child  to  whom  the  employer 
owed  a  apeeial  duty.  After  a  careful  re-ezam- 
loalion  of  this  case  we  have  reached  tbe  con- 
dunon  that  our  Icaraa  Judgment  of  affirmr 
•nee  was  right. 
8L.R.A. 
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1.  ■ 


t  dutr  ^ 

ided,  ia  not  to  tie  Imputed  to  tbe  olilld  In  * 

by  It  to  reeorer  damatrei  for  peraanal  lojur- 

~  br  the  nesUgeDaeof  a  third  ponon. 

that  a  child  about  seven  jeei» 

ot  a^  oannot  be  sulttr  ol  nexllsenoe  ara  enoo- 
eouB.   That  liaqueaUon  for  tlie  Jurr. 
8.   ErronmnwlnctmotlonaaisDatoimdbr 
others  eootntdlotlns  tbem. 

(Hay  14,  isgo.) 

APPEAL  by  defendant  from  a  Jndgmnit  ot 
the  AppeUate  Court,  Vita  District,  afOnn. 
ing  a  Judgment  of  the  Circuit  Court  for  Cook 
County  In  favor  of  plaintiff  in  an  action  brought 
to  recoTer  damages  for  personal  injuries  aile)!ed 
to  have  resultedfrom  defendant's  oegligenco. 

The  case  snfBclently  appears  in  tbe  ojdnloiu 
Mr.  C.  H.  Hftrdjr  for  appellant. 
Matrt.     CIiBrlea    E.   Pope   and  E,   F> 
M»at«raon  for  appellee. 

Wilklma,  J.,  delivered  tbe  opinion  of  th* 
court: 

Action  on  tbe  case  begun  In  tbe  Circuit 
Court  of  Cook  County,  to  the  September  Term, 
1887.  The  declaration  charges  that  appellant 
was  on  the24lb  day  of  June,  1887,  running  k 
line  of  street  "grip-cara"  on  Wabaish  Avenue, 
in  the  City  of  Chirago,  and  that  plalTttlff,  in 
crossing  its  track  on  Harmon  Court,  using  du* 
care,  was,  by  tbe  negligence  of  defendant^  era- 
ploy6s  in  charge  of  one  of  its.  cars,  run  over, 
and  one  of  his  legs  so  bruised  end  wounded 
that  It  became  necessary  to  amputate  IL    Ele 


Nora.— Doctrine  of  Imputed  tugltpmet, 

Tbe  oonttibutoirneKilKenoeof  a  curler  Is  no  bar 
tOtberlBhtofa  paiBBiiBectoreooverfroin another 
party  tor  lojurln  .reoelved  tn  oon^oqueaoe  of  lb* 
latler'a  negliiienoe.  New  York,  F.  A  N.  R.  Co.  v. 
Cooiier,  18  Va.  L.  J.  XOO:  Flaber^  v.  Nortbem  Pro. 
R.  Co.  as  HInn.  S!S:  WheUn  v.  New  York.  L.  B.  * 
W.  S.  Co.  (OhIoJ  88  Fed.  Kep.  U.  See  nets  to  Kis- 
bet  *.  Garner  {lowal  IL.  ft.  A  ISKi 

Where  a  bii8tMn<t,  at  bta  wife's  request,  called  nt 
a  drug- store  tor  a  barm  leas  medicine,  and  the  aveiit 
ot  tbe  druiimlat  careleaslr  put  up  and  dellvcreil  a 
polsoDOUS  drUK.  which  the  wife  drank.  caustuK  her 
Instaatdeath.tbedruKBlst  Is  liable.  Davlsv.Guaiw 
□lerl  (Olilo)  IB  Weat.  Rep.  438.  ttOhIo  Bt.  CO. 

Tbe  ooDtrlliuCorr  oearllgence  of  the  hiulMud  la 
tbe  purchase  ol  the  drug  to  be  used  by  the  wife  l» 
not  Imputable  to  her,  the  doctrina  ot  Imputable 
ueKllgenoe  not  prevailing  In  Ohio.    IIM. 

Tbe  rule  that  the  negllgenoe  ol  ihe  driver  of  a 
wagon  Is  not  Imputable  to  one  rldtng  wltb  him 
when  an  aoddent  oooun  at  a  railroad  orosamg.  !• 
applicable  only  to  casee  where  (he  relation  ot  mas- 
ter and  leri-ant.  orprinclpKl  and  agent,  does  Qot 
exist,  or  where  the  passenger  la  seated  a»ay  from 
tbe  driver,  or  Is  sepaiated  from  bim  by  an  Inclos- 
ure.  and  Is  without  opDOrtunlty  to  dieoover danger 
and  to  iDfomi  the  driver  ot  It  Brlckell  v.  New 
York,  C.  A  H.  R.  K.  Co.  a)  N.  T.  B.  R.  Sei 

Tbe  rule  as  to  Imputed  negllgenoe  as  asMrted  te 
mtorogoodv.  Bryan.  8&B.lli. tba leading  asasjiaa 
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recovered  a  Judgment  Tor  $1S,000,  nliich  wu ! 
afflnned  bj  tbe  appellite  couru  At  the  Ume 
4^  tbe  injury,  plaintiff  nu  but  di  years  of ' 
»ge,  llTing  with  bis  parentB  near  tbe  place  of 
bis  injury. 

On  ibe  trial  the  court  eave  to  the  jury  the 
*"""■■'■"!  iDalrucIioD:  "The   court  ■"-'-■■"i- 


erideoce,  believe  tbat  the  parents  are  workiog 
people,  and  tbat  the  father  waa  not  present  at 
the  time  of  Ihe  accident,  and  that  the  mother 
was  atteading  to  her  usual  occupution,  in  at- 
tending ibeirlitile  store  on  Harmon  Court,  In 
aucb  event  tbe  law  does  not  require  that  per- 
sons io  ibeir  aiation  In  life  shall  heep  cooBiact 
nalch  oier  ibeir  children,  nor  can  the  nant  of 
aucb  care  be  imputed  to  them  aa  negligent  con- 
duct; nor  can  negU^nce  be  impuleii  to  tbe 
child  on  account  of  ]t«  age, — he  being  KTcn 
yearaof  age,  orabout  thai,  at  that  time.  Tbie, 
appellant  insists,  was  error.  No  otber  ques- 
tion of  law  is  presented  for  our  deciaion.  We 
need  only  direct  our  attention  to  the  pioposi- 
tiona  of  law  anno'jnred  In  it. 

The  first  part  of  thia  instruction  assDines 
that,  io  an  action  by  a  child  so  young,  negli- 
gence cannot  be  Imputed  to  it.  to  recover  for  a 
personal  Injury  received  through  the  neg'liKence 
of  anoiher,  want  of  proper  care  by  its" parent, 
guuTilian  or  otijer  custodian,  io  Buffeting  It  to 

Sat  large  unattet^ded,  cannot  be  charged  to 
:  child  sa  coalribulory  negligence,  to  as 
to  defeat  the  action.  If  this  hypolhefiis  is  In- 
correct, tbat  part  of  the  Instruction  could  only 


have  opcialeJto  the  plainliff's  prejudi 
(he  (iefen  '     "  - 


_     .  iplain  of  iis  inaccu- 

iscy.  Tiie  instruction  also  lays  It  down  as  a 
rule  of  latt  that  a  cbild  of  seven  years  of  age 
caonotinsucb  case  be  chargeable  with  personal 
negiieence.  Thus  two  legal  questions  are  pre- 
seuled  for  decision,  upon  either  of  which  there 
is  to  bt!  found  a  conSict  of  authorities.     On  the 


tint,  iwowell-deflned  lines  of  dedRloos  appear, 
each  Indirect  conflict  wiib  the  other.  In  Sfapar* 
man  ^  Bedfleld  on  Negligeotx  tbe  rule  estab- 
lished by  one  line  of  these  decisions  Is  denom- 
inated the  "Kew  York  rule."  the  other  Ihe 
"Vermont  rule."  Sections  74,  78,  The  first 
Is  based  upon  Bar^eld  t.  Saper,  21  Weod. 
61S,  io  which  it  is  said:  "An  infant  is  not  tui 
Jurit.  He  t>elongH  to  another,  to  whom  discre- 
tion in  the  care  of  his  person  is  exclusively 
confided.  That  person  is  keeper  and  agenttor 
this  purpose,  and,  in  respect  to  third  pcrscms, 
his  act  must  be  deemed  that  of  tbe  infant. 
His  neglect  is  the  infant's  neglecL"  The  other 
or  Vermont  rule  "holds  that  the  contributory 
ncgiigence  of  a  parent,  guardian  or  other  per- 
son having  control  ol  tbe  chUd  Is  not  to  be  im- 
puted to  the  cbild  itself,"  so  as  to  defeat  an 
action  by  it  for  an  injury  caused  by  the  negli- 

fence  of  another.    EobtitMn  t.  Ofru,  22  VL 
18. 

It  la  Insisted  by  counsel  for  tbe  appellant 
that  we  are  committed  to  tbe  first-named  ni]& 
Mesara.  Bbearman  and  Bedfield  seem  to  have 
so  understood  some  ol  our  former  decisional 
and  BO  cite  ibem  in  their  valuable  work  on  the 
I^w  of  Negligence.  4th  ed.  vol,  1,  @  74,  note  6, 
It  will  he  found  upon  examination  tbat  tbs 
easel  dted  do  not  bear  that  construction. 
Hund  T.  Oeier,  Ti  111.  HUB.  was  a  suit  by  a 
father  for  an  injury  to  his  infant  son.  TolMa, 
W.A  W.B.  Co.  V.  GrabU.  88  Ml.  441;  OM- 
tago  T.  Rtting,  88  TI.  204;  Chieago  v.  Storr.U 
IIL  174[  ChieoQO  A  A.  R.  Co.  v.  Bteker.  76  IlL 
26;  and  Ihe  same  case  In  84  Ul.  4811.— in  eacb 
of  which  cases  the  action  was  by  an  adminis- 
trator for  tbe  ttenefit  of  the  parenls  as  next  of 
kin.  These  casesare  so  clearly  distiuguishable 
from  those  in  which  the  child  hioiseif  sues  that 
they  muBt  have  been  cited  by  mistake.  Bee  Id. 
§71. 
Tbe  two  remaining  casea  dtsd  in  note  B  wsra 


been  crltlclBed  tn  Englanil  (Tlie  Milan,  l.iuh.  8881, 
and  bss  t>een  pronounced  uuaound  br  maay  at  the 
Amerlctui  courts.  See  Little  v.  Uaokett,  IIB  D.  B. 
aw  Its  L.  ed.  S^):  WaUub.  St.  U  *  P.  B.  Co.  v. 
Sbaoklet  IOC  IIL  3U:  Bennett  v.  New  Jersey  R.  k 
Tnuwi..  Co.XN.J.L.S5i  New  Totk,  L.  B.  &  W.  B- 
Co.  V.  BlelnbrFnaer,  tT  N.  J.  L.  181;  Chapman  v. 
New  Haven  It.  Co.  19  N.  T.  Sil;  Dyer  v.  Erie  B.  Oo. 
n  N.  T.  £iS;  Transfer  Co.  T.  Kellr,  88  OUlo  St.  «!; 
Bee  nous  to  Nlsbat  v.  Gamer  ilowal  1  L.  K.  A.  IfiS, 
Wrninre  v.  Habaaka  County  (lowal  S  L.  R.  A.  546, 
Cbicaco  Citr  B.  Ca.T.BobinsonllU.)IL.B.  A.UIL 
Jftgtioenc*  qf  parent  not  ImpuCaUa  to  ehUd. 

Id  an  action  br  a  child  ItseUfoi  personal  Injurlcv 
tbe  neicllKeDce  o[  Its  motberln  altowlog  It  to  |[o 
upon  tbe  public  atreela  unattendid  by  a  peraon  of 
mature  jeers  constitutes  no  oefL'ora.  Winter  t. 
KaoBai!  City  Cubie  B.  Co.  S  L.  R.  A.  530,  M  Mo.  509. 

A  child  ol  tender  years  Is  not  precluded  from  re- 
Ocrverins  damaxea  lor  an  Injury  wbicb  mi([bt  taave 
been  avoided  by  the  exerclee  of  ordinar]'  oare  by 
delecdant.  from  tbe  fact  (bat  tiia  parent  or  guar- 
dian allowed  him  to  place  blmaelf  tn  a  position  of 
danaer  without  a  ouslodlan.  BlaaUlon  v.  Blood,  e 
Kew  Sqk.  Bep.  IU8,  H  N.  H.  US. 

Id  Iowa,  tbe  oontilbutory  aegllgenoe  or  wrowr- 
tul  act  of  tlie  parent,  without  volition  on  tlie  part 
of  tbe  cbild,  la  not  Imputable  to  the  latter.  Wymore 
T.  Mahaska  County.  B  L.  U.  A.  615.  78  Iowa,  8B0. 

If  the  parents  were  neKllffent,  but  tbe  oldld  was 
not,  such  nesliKenoa  an  the  part  Vt  the  pannta 
IIL.R.A. 


would  not  atwolve  tlie  defendant  rrom  Uatjllttr. 
Ihl  w.  Forty-Second  Street  &  Q.  St.  Ferry  R.  Oo.  « 
N.  T.  aiT;  McGairy  v.  Loomla.  SS  N.  Y.  107. 

It  oannot  be  said  that  It  was,  as  matter  ra  law, 
under  tbe  olrcumstancce  proved,  necrllgenoe  for 
tbe  pareniB  to  permit  ber  to  I'D  on  to  tbe  sidewalk 
to  play;  aud  whether  it  was  or  was  not  was  a  ques. 
tlon  fur  tbe  determination  of  the  Jury.  OldOeld  v. 
Hew  York  &  K.  K.  B.  Co.  14  N.  T.  810:  Oil  v.  Forty- 
Second  Street  *  G.  St.  Vrarj  B.  Co.  and  HoQairy  v. 
Lonmis,  supm. 

Tbe  rlRbt  of  ivoovery  in  favor  of  tbe  estate  of  a 
ohlld  killed  by  another's  oeKllgenoe  li  not  aHeoted 
by  tbe  fact  tbat  hit  paimts.  wtaoareentltled  u 
estate  by  Inherltanoe,  oontiibuted  to  ' 
Wymore  v.  Uahaaka  County,  »u.yra. 

An  action  by  a  ohild  three  years  old  for  personal 
Injurleaon  the  publta  streets  Is  not  defeated  by  tha 
neBllg^noe  of  another  ohlld  taa  years  old,  who  waa 
cbeonly  protector  fortbelulured  child  present  at 
tbe  Ume.    Whitor  v.  Kansas  aty  Cable  B.   Co. 

But  In  an  aoUon  by  a  parent  fOr  inlury  to  hii 
ohlld.  VOa  oontrfbutory  negllgenoe  Of  a  third 
pBTBon.  to  Whom  he  intrusts  the  oustody  or  oare  ot 
Buoh  ohlld,  la  Imputable  to  bim  and  be  la  otaarged 
wltb  tbe  eoDsequenoea;  so  where  he  plaoed  fab  ohlU 
In  the  eare  and  custody  ot  Its  Kiandmotfaer  faer  oes- 
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■ults  bj  the  cbHd  In  lu  own  n&me,  tut  oeither 
of  tfaem  holda  that  negligence  on  tbe  psrt  of 
Uia  pnrenls  would  have  defeated  the  action. 

In  Oavin  y.  Ohicago.Vi  111.  66,  Oavin  recov- 
eied  a  judgment  in  the  Clicuit  Court  of  Conk 
County  B^inst  the  City  of  Chicago  fur  an  in- 
jury to  hia  person  alleged  to  have  been  occv 
■ioned  by  the  city  In  negligently  RutDtnioinr 
«  atvtng  bridge.  That  judgment  was  reversed 
by  the  appellate  court  of  the  flret  district,  and 
Cfavin  proMculed  a  writ  of  error  to  this  court. 
The  Judgment  of  tbe  appellate  court  whb  af- 
flnned  on  the  broad  ground  that  the  evidence 
Hhowed  no  negligence  on  the  part  if  the  city. 
It  appeared,  however,  tliat  on  tbe  tdat  the  care 
bealowed  upon  the  plaintiff  by  hia  parenta,  he 
being  a  child  but  four  years  of  age,  waa  aub- 
mitted  to  the  jury;  and  Juttiet  Scoit.  rendering 
the  opiuiou  of  the  court,  said;  "Dnder  the  cir- 
tmmstancsB  proven,  the  jury  found  there  waa  no 
negligence  on  the  part  of  the  mother  touching 
the  care  she  beitoned  upon  her  cliild." 

laChicgoAA.R.  Co.  v.  drmoiv.SSIII.  326, 
the  defendanta  offered  proof  of  the  negligence 
of  tbe  plainiiff'a  mother  in  permitting  him  to 
go  unattended  in  a  place  of  danger.  The  com 
petency  of  such  evidence  was  nut  raised  either 
on  tbe  trial  below  or  in  this  court.  In  affirm- 
ing Ibe  Judgment  of  the  circuit  court,  it  was 
catd  the  evidence  failed  to  establish  such  negli- 
gence; but  that  fact  in  no  way  controlled  In 
tbe  decision  of  tbe  case.  All  thutcan  be  fairly 
said  in  regard  to  thew  casea  ia  that  the  Ques- 
tion now  under  discussion  might  have  been 
raited  in  them,  hut  counsel  did  uol  tee  fit  to  do 
bo;  and,  as  its  decision  did  not  become  neces- 
sary to  a  proper  determination  of  the  cases,  the 
court  wa.^  not  called  upon  to  expreaa  any  opin- 
ion upon  it.  and  did  not. 

In  Wharton  on  Negligence,  Rom  v.  Innit,  26 
HI,  aeO;  Ckicage  v.  Starr,  tapra,  and  Pittibvrg, 
Fl.  W.  it  0.  a.  Co.  T,  Bamatead.  48  III.  321,— 
are  cited.  In  a  note  to  section  811,  as  holding 
"that,  when  a  child  is  uegllgently  permitted 
by  Its  parents  oi  guardians  to  strav  on  a  thor- 
oughfare or  railroad  track,  this  negligence  may 
be  regarded,  even  when  the  child  brings  suit 
through  a  guardian  or  procJtein  nmi,  as  tl  ~ 
contril>utory  negligence  of  the  cliild." 

The  citation  of  liott  v.  Inni*  ia  evidently  . 
mistake,  aa  tbe  case  has  no  relation  whatever 
(o  tbb  question. 

Chicago  v.  ^rr,  as  already  stated,  was  an 
action  by  an  administrator  for  the  benefit  of 
the  next  of  kin. 

PitMyrg,  Jl.  W.  A  O.  R.  Co.  t.  BumtUad, 


It  is  also  to  be  borne  in 

that  there  Is  a  distinction  between  cases  in 
which  a  parent  having  the  immediate  custody 
and  control  of  a  cliilij  negligently  contributes 
to  Its  injury,  as  in  Ohio  £  M.  R.  Co.  t.  Btrat- 
ion,  78111.  S8.  and  those  in  which  tbe  negli- 
gence consists  in  merely  permitting  it  to  stray 
beyond  auch  immediate  custody  and  contTol 
into  a  place  of  dane-er.  If  these  distinctions 
are  observed,  it  wiU  be  found  that  the  question 
now  raised  has  never  been  decided  by  this 
court.  Bo  treating  it,  ve  are  clearly  of  opin 
ioo  that  the  weigh!  of  authority  and  better  rea- 
soninEiain  support  of  the  doctrine  that  in  a 
caae  like  this  the  child  la  not  chargeable  with 
8  L.R.A. 


There  was  therefor*  do  reversible  error  Id  gir* 
ing  the  first  part  of  tbe  thlid  Instruclinn. 
Bishop,  Non-Cont.  Law,  Q^511-6tt3:  Wharton, 
Neg.  §§  810,  811;  1  Shearm.  &  Kedf.  Neg. 

The  qnesttnn  as  to  whether,  aa  a  matter  of 
law,  personal  negligence  can  be  attributable  to 
a  child  seven  years  of  age,  aa  before  stated,  is 
also  one  upon  which  the  authoriliea  are  uot 
harmonious.  In  1  Shearman  ft  Redfleld  on 
Negligence,  S  73,  it  is  said:  "In  analogy  to  tba 
rule  whicb  holds  a  child  under  aevrn  reuia  of 
^e  Incapable  of  crime,  some  courts  have  Cod- 
stdered  Ibem  also  incapable  of  negligence;  but 
we  Ihink  that  this  is  not  to  be  conclusively 
presumed.  Juries  may  be  depended  upon  not 
to  overrule  this  presumption  except  in  perfect- 
In  TvUdo,  W.  A  W.  R.  Go.  T,  Beeter,  tupra, 
tbe  first  branch  of  one  of  tbe  inatructions  given 
on  behalf  of  tbe  plaintiff  told  the  juiy  "Ihitt 
the  law  does  not  require  that  a  boy  six  or  seven 
years  of  age  should  exercii>e  that  degree  of  dill. 
gence  that  would  be  required  of  a  grown  per- 
son." This  was  held  to  be  error,  and  Jtufiev 
McWIIsler,  delivering  the  opiuion  of  tbe  court, 
said:  "The  age,  capacity  and  diwrreiion  of  lli« 
deceased  to  observe  aud  avoid  daniier  wcra 
queitiuns  of  fact  to  be  determined  by  the  jury; 
and  his  responsibility  was  to  be  mcus:ired  by 
the  degree  of  capacity  be  was  found  to  possess. 
The  nrsl  branch  of  the  inslruclioa  was  er- 
roneous in  sssuming  facts  and  drawing  con* 
elusions  of  law  from  them.  When  taken  fn  con- 
ith   what    followed    in  the   second 


branch,  tbe  jury  would  be  likely  to  infer  that 
only  slisbt  negligence  could  be  imputed  on  ac- 
count of  bis  being  a  boy  sis  or  seven  years  of 

That  derision  Is  In  conformity  vrith  tbe  well- 
recognized  rule  that  a  child  csn  only  b« 
chargeable  with  want  of  care  for  his  perxonal 
safely  in  proportion  to  hiaage  and  intelligenca. 
1  Shearm.  ft  Redf.  Neg.  g  78;  Bi^hl)p.  Noa- 
Coni.  Law,  g  686;  Wharton,  Neg.  g  WM;  Kerr 
V.  jPbjyw,  64  HI.  482;  0/iirago,  ILI.  A  P.  R. 
Co.  T.  Einingtr.  114  111.  79. 

When  the  case  of  Chitago  A  A.  R.  Co.  ▼. 
Becker  came  upon  a  second  appeal  {84  III.  <&\\ 
a  reversal  was  insisted  upon  on  the  sole  ground 
that  the  evidence  did  not  sustain  the  verdict; 
and  It  was  then  said.  In  commenting  upon  (ha 
evidence:  "While  the  deceased  was  uo  doubt 
possessed  of  ordinary  intelligence,  and  was  aa 
capableof  using  as  much  caution  for  his  safely 
as  other  boys  of  his  age.  yet  it  is  not  to  be  ex- 
pected of  a,  boy  between  stz  and  seven  years  of 
age  that  the  same  caution  and  care  will  be  used 
for  peisonal  safely  as  will  be  eierriwd  hy  » 
person  of  mature  age;  and  tbe  law  will  not  im* 
pute  negligence  to   an  infant  of  auch  tender 

The  appellate  court  seems  to  have  under- 
stood Ibis  case  to  hold  that  negligence  cannot, 
as  a  metier  of  law.  be  imputed  to  a  child  of 
the  age  of  six  or  seveu  years.  Such  la  not 
the  purport  of  the  decision.  In  the  reiy  same 
case,  it  has  been  expressly  held  that  the,  ques- 
tion of  the  child's  negligiince  was  one  of  fact 
to  be  determined  by  the  Jury. 

Jn  Chicago  A  A.  R.  Co.  v.  Murray,  62  HL 
826,  it  was  held  that  a  little  girl  about  seven 
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Pbotlb,  a  rri.  Pkibodt,  t.  Ohkuoo  Oas  Trust  Oo. 
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and  a  balf  yean  of  a^  ww  ^lltj  of  contribn- ' 
lorj  iMsIigFnce,  and  a  ]udgmeDt  Id  ber  favor 
reversra  becAuse  instruclions  glTen  oobpr  be- 
half did  not  tell  the  Jury  to  consHer  whether 
she  bad  not  been  guiltj  of  a  blgb  degree  of 
Deg1{gn>oe  even  for  a  Deraoa  of  ber  age.  We 
ihinic  the  true  rule  Is  that  a  chUd  Is  to  be  beM 
lo  the  eierciae  of  cue  for  ila  penoual  Mfely 
according  lo  Its  age,  expert eace  aod  Intelligence, 
and  tbe  drcumstaDces  by  which  It  was  sur- 
rotiDded  at  tbc  time  of  the  alleged  lojaiT;  tbat 
It  cannot  be  arbtiraril;  said  Ibst  DegligcDce 
maj  be  Imputed  to  a  cbUd  seven  aod  a  half 

San  of  aee,  but  not  to  one  of  six  or  seveD. 
Boy  children  of  sii  years  of  age,  by  their  In- 
teUigeoce  and  experience,  are  far  more  capable 
of  tafetog  care  of  themselves  and  avoEdio);  dan- 
ger than  othen  much  older.  Certaioly  no 
great  degree  of  care  for  lis  peraonal  safety  is  to 
be  expected  of  a  child  six  oreTeoelehtyeais  of 
■ge;  bat  we  think  it  safe  in  each  case  to  submit 
tbe  qoeation  as  to  whether  negligence  shall  be 
intpnted  to  a  child  to  the  jury,  asone  offset,  to 
be  determined  from  the  particular  clrcum- 
atances  tn  evidence. 


The  third  Instmction  took  from  the  juir 

qoestion  of  the  plaintifTs  negligence, — in  fa    , 

lold  them  that,  as  a  matter  of  law.  be  could  not 


be  guilty  of  any  neglif^nce, — and  for  that  rea- 
•on  was  erronebua.  Other  Instructions  given 
on  bphair  of  defendant  are  directly  contradic- 
tory to  Ibis  one,  but  tbey  do  not  cure  tbe  error 
conlaioed  in  it.  It  Is  Impossible  for  us  to  say 
which  direction  the  Jury  followed.  For  tbe 
error  fodicftled  ibajudgmentqfthe  (Xrcuitand 
Appellate  Qmrli  mutt  M  m*r*ed. 


CmOAGO  QAB  TRUST  Ca 
asooLnu 


cats  ohartar,  wIU.  tf  properly  conferred,  enabl* 
tta  recipient  to  purchase  ibam  of  luoh  stock,  al- 

■  dladnctlonlMtween  "capital  atook**  and  "sbaraa 

B.  Flea*  to  an  Infbrmatton  chanrlon  a  cor- 
poratdon  wttb  purchaaliis  and  bolding  a  niajorltf 
of  tlie  shaTM  of  nock  of  otber  oorporatlona. 
wUob  admit  tlie  holdlDK  of  capita]  stock  wictiaut 
■attlas  out  whetber  luch  stock  Is  a  miOarit;  or 
leas  tban  a  majority  of  the  shares,  are  demurrable, 

8.  Sine*  incidental  power*  of  »  ooi-p<^ 
ration  must  t>e  directly  and  imniedlaCely  ap- 
propriate to  the  execution  of  tbeepeomc  power 
Ktanted  to  It,  and  power  to  purchase  stock  in 
other  gas  companies  la  not  necessary  to  accom- 
plish the  power  to  make  and  sell  lasand  operate 
Baa  works,  the  former  power  cannot  exist  aa  lo- 
oldental  to  the  latter,  but  eiprese  lefflslatlva  ai^ 
thorlty  IB  neccasary  to' warrant  Its  exercise. 

4.  Tbe  proTtalonaofUi*  law  enter  Into  and 
form  a  part  of  tbe  ohartcr  of  a  oorporatlon 
formed  under  a  Qeneral  Inoorpotatlon  Act. 

6.  Merely  naadncc  a  power  in  the  vtate* 
nient  filed  wltb  the  secretary  of  state  is  not  sufll- 

ilse  br  a  corporation  or- 
Incorporation  Act,  l(  It 

to  the  aooompllshment  of  the  ob- 

Jeot  tor  wblob  the  oorporatlon  Is  formed,  anil  la 
not  eipreaaly  permitted  by  tbe  terms  of  tbe  Act: 
the  lav,  and  not  the  statement  or  the  license  or 
the  oertlflcate,  must  determine  wliat  Incidental 
poweis  can  be  exercised. 
0,  Power  to  pnretaaae.  bold  and  aell 
■tock  In  other  gras  oompaDtca  cannot  be  eier< 
clsed  by  a  oorpcratlon  orKsiiliad  under  the  Oen- 
eral  Inoorporatlon  Aot  for  the  purpcae  of  erect- 
ins  or  openitlnE  vas  works  and  manufaoturlns 
and  selling  gaa,  alUiounhsuch  power  la  spedfled 
In  Its  artt^ea  of  Incorporation. 

7.  The  pnr po»e  ef  pnrchaetng  and  bold- 
InK  all  the  ahares  of  the  capital  rtoek 
of  companies  engaged  Inaoerlaln  kind  of  busi- 
ngs of  a  public  character  In  a  city  or  State  Is  not 
a  "lawful  purpose"'  lor  which  a  corporation  can 
be  orgaolisd  under  ttie  Qeneral  Incorporation 
Act  iKev.  Stat.  chap.  SSl,  as  it  tr^ids  to  tho  crea- 
tion of  a  monopoly. 

8.  Although  the  determination  of  qnei^ 
tlona  of  public  policy  la  ordinarily  a  lOKlsla- 
tlve  function,  yet  It  Is  the  duty  of  the  Judiciary  to 


It  puMIe  poHev  ors  void. 

Tb*  commOD  law  will  not  permit  IndlviditelS  to 
cbllre  tfaemselveB  by  contract  either  to  do  or  not  to 
do  a  particular  tblog  when  tbe  thing  to  be  done  or 
omhied  M  in  any  degree  Injurious  to  the  public. 
Wen  Vlrghiia  Transp.  Co.  r.  Ohio  River  Pipe  Line 
Ca.BW.Va.  817;  W.  U.  TeL  Co.  v.  Am.  D.  Tel.  Co. 
C  Oa.  lOft  Hailehurst  r.  Bavannah,  Q.  A  N.  A.  R. 
Co.  43  Oa.  13;  Raymond  T.  Leavitt,  ta  Mich.  147; 
CoOea  T.  Trow  City  D.  Co.  H  Bun,  8BT;  Watson  t. 
Harlem  A  M.  T.  Nbt.  Co.  B  How.  Pr.  iS:  Fnutdsv. 
Tates.  S7  IIL  4M;  Falls' App.M  Pa.  ««. 

All  contracts  prejudicial  to  the  Interests  of  the 
poMlc.  Buch  aa  a  contmct  tending  lo  prevent  free 
ontnpetlilon.  are  >'oId.  Bee  notctoCblppewa.  V.  A 
a  R.  Cn.  T.  Chicago,  Bt.  P.  M.  A  O.  R.  Co.  (Wis.)  B  L. 

B.  A.  aoi. 

Tlw  msnutactura  and  dlstrltnitton  of  gas  by 
Beans  of  pipes  placed  in  thestreets  Ofa  city  Isbus- 
toam  of  a  public  character.  ChlcagC  Gaslight  * 
Coke  Co.  V.  People's  Qaallgbt  A  Coke  Co.  11  TTtM, 
Bep.  (3.  m  III.  630. 


The  supplying  of  Illuminating  gas  Is  a  business  of 
a  publlo  nature,  to  meet  a  public  Decesaily;  and 
where  such  bualacss  cannot  be  restrained  wftliout 
prejudice  to  the  public  intereet.  ooDtracts  Imposing 
such  roatralnts,  however  partial,  will  not  be  en- 
forooii  or  sustained,  because  In  contravention  of 
publlo  policy.  Olbbs  v.BtiltlmoreCltyConsoL  Gna 
Co.  130  U.  a.  899  (B2  L.  ed.  S79>. 

Tbe  rule  that  oontrootH  In  partial  restraint  of 
trade  are  not  invalid  doea  not  apply  to  a  corpora- 
tion engaged  In  furnishing  that  which  Is  a  mailer 
of  publlo  concern  to  the  Inbabltantsotaclty.  Chi- 
cago Qas  Light  &  Coke  Co.  v.  People's  OosLlght  A 

It  la  against  tbe  general  policy  of  the  law  to  d^ 
Btroyor  Interfere  with  free  competition,  or  to  per. 
mitsuoh  destruction  or  Interference,  Stewart  v. 
Erie  A  W.  Tiansp.  Co.  IT  Minn.  SOS;  Wright  v.  Ryder, 
WCel.S42. 

If  the  objeotof  a  oontiBCt  la  to  prevent  or  Impede 
tree  and  fair  competition  In  trade,  and  It  may  In 
fact  have  that  tendency.  It  is  void  aa  against  pubUa 
policy.    Andersonr.  Jett(Kr.)(IL.R.A.S60. 

Where  a  contract  belongs  to  a  class  wbtcb  la  rep- 
_  robated  by  public  polloy.  It  will  be  declared  void, 
I  although  in  tiiat  parUcular  Inalanoe  no  Injury  to 


6m  alM  12  L.  R.  A.  6S3;  29  L.  R.   A.  8 


iLUSOm  SUFSKME  CODBT. 


KOT., 


refoae  to  nutalo  thu.  which  la  a^tiut  tbs  public 
poUc7  otthe  State  when  mioh  poUoy  Ii  mBiiUeeted 
by  Its  lesUBtton  or  fundamental  lav. 
9>  The  biuiB«aB  of  mannfltcturiny  and 
dltftrilmtiiuf  t^i"*"i"^**"g  gas  l>7  rocana 
of  plpea  laid  In  the  ntreets  of  &  clt;  1b  ■  busl&ew 
ol  a  public  charaoter  and  any  unreasonablH  re- 
atralnt  upoo  the  pertDrmanca  of  tbetrdutf  to  the 
public  by  cximpanlee  enKOged  tbcralu  la  prajudl- 
ciul  to  the  publla  Interest  aud  la  coamreaUon  of 
public  pobey. 

(NoTember  ifl,  1S8B.) 

APPEAL  by  relator  from  a  juilgment  of  Ibe 
Circuit  Ciourt  for  Cook  County  in  tavor  of 
defendant  in  a  proceeding  in  the  nature  of  a 
guo  vrarranlo  to  deterDine  by  what  warrant  it 
eiprcises  certain  powers,  pnyileges  and  fran- 
chises.    Bereraed. 

The  caae  fully  appears  in  the  opiDion. 

Mitari.  Georee  Hunt,  Atty-Qen.,  and 
JaaeB  K.  Eds^l,  for  appellant: 

The  capital  stock  of  a  corporalion  ia  the  fund 
or  property  of  the  corporation;  while  the  shares 
of  Block  in  the  corporation  are  the  property  of 
1t£  iDdividual  Blockholders.  The  two  are  Dot 
ideoUcal.  Power  to  purobase  one  la  not, 
thciefore,  power  to  purchase  the  other. 

Parter  v.  Bod^ord,  B.  I.  <fi  St.  L.  R  Co, 
76  111.  563,  586,  567;  Pacijie  JJotd  Co.  y.  Lieb, 
63  III.  602;  Oiirtno  Slarch  Factory  v.  Dolloteav, 
31  N.  Y.  449:  WiUianu  v.  W.  U.  TrUg.  Co.  98 
N.  Y.  162,  188:  Minot  v,  PMlatle'phia,  W.  <6 
B.  S.  Co.&>  V.  8.  18  Wall.  30J,  239  (21  L.  ed. 
8S8,  895);  BvrTaU  v.  BuAviek  B.  Co.  75  N.  Y. 
211;  VanAUen  v.  JVtrfan,  70  U.  8.  8  Wall.  588 


(18  L.  ed.  285):  Cook,  Slock  and  Stockholders. 
g  3,  note  t. 

One  corporation  cannot  become  a  atockholder 
In  another,  unless  that  power  has  been  spedally 
granted  by  statute. 

Boone,  Corp.  §  107;  Field,  Ultra  Virea,  p. 
80;  Green's  Brice,  Ultra  Virea,  8d  ed.  p.  81, 
T^te  b;  Franklin  Co.  y.  Lticislon  3at.  liUt.  88 
Me.  48;  A'eie  Eavrn  M.   A  V.   M.  Mut.  Ban. 


I  Co.  64  How.  Pr.  20.  33,  25,  38;  Jfirw  Jertey 
Cent  B.  Co.  v.  Penn»ylva7iia  B  Oo.  81  N.  J, 
Eq.  475,  484,  494;  BrrryY.  Tata  24  Barb.  IM; 
Sumner  v.  Ifarey,  R  Woodb.  &  M .  105;  Centrai 
B.  Co.  T.  CoUint,  40  Qa.  682;  HazUhartt  v. 
Sanatinah.O.  &N.  A.  B.  Co.  48  Qa.  13;  Frank- 
lin Bank  y.  Gommereiai  Bank.  86  Ohio  St.  860, 
854;  1  Morawetz.  Prij.  Corp.  g§  431,  '13.%'484; 
Wood*  V.  Memphit  &  C.  B.  Co.  (AU.  Ch.  Ct)  S- 
R  R.  &  Corp.  L.  3.  872,  878. 

A  corporation  formed  under  the  general  law 
cannot  acquire  corporate  powers  not  granteil 
by  statute,  by  the  insertion  of  such  powerA  in 
its  "statement"  filed  with  Its  secretary  of  state. 

Rev.  8fat.cliap.82,§ai,  3;0rMonB.  dkA'av. 
Co.  V.  Oresonian  S.  Co.  180  U.  8.  1.  25  {S2  h. 
ed.  837,  841). 

The  power  to  purchase  and  hold  a  majority 
and  controIlioR  Interest  in  the  shares  of  aiock 
of  four  competing  corporations,  engsf^ed  in  a 
public  employment,  is  cot  a  "lawful  purpose" 


the  pu  bile  may  have 


ed.  Firemen^  Chadtable 


Corporate  franeh1»a  are  publfc  gnatta. 

Hie  soTereivn  autborlty  la  vested  In  ConRrees 
and  the  Legislatures  ot  tbe  various  States,  each 
having  Its  proper  and  limited  aphcre  of  action. 
Hencecorporate  franchlsaiinUBC  bescuured  by  ei- 
ther an  Act  of  Coagr«8e  cr  of  tbe  LcBialature  of  the 
RtHte  whore  tbe  carporatlon  Is  to  be  oreated. 
Franklin  Brldgre  Co.  v.  Wood.  11  Oa.  80;  Falooner  v. 
Campbell.  S  McLean,  IBS. 

In  this  country  oori>'>rate  rifrlita  can  only  lie  oon- 
ferred  by  legiflflilve  Act*.  1  nU}on,  Mun.  Corp.  t  IJ; 
t  Kent,  Com.  ZTI;  Cnltfid  States  Trust  Co.  of  N.  T. 
V,  Brady.  20  Barb.  119;  Pennsylvania  R.  Co.  v.  Ctanal 
Ooian.  ai  Pa.  ft  Field,  Corp.  20, 

Corporate  tranoblBcs,  whether  resulting  from 
genenil  or  special  lawa,  are  E-ranta  froiD  tbe  sover- 
eignty of  the  people.  Beneflt  to  the  country  at 
large,  from  the  obiacla  for  which  the  corporations 
are  created,  constitute  the  consideration,  and  tn 
most  CBsee  the  sole  coniildprntlan.  of  tbe  grant. 
Marshall,  Oi.  J..  In  Dartmouth  College  Case,  IT  V. 
e.  *  WheBt.618,  837  (4  L.  ed.  829.  B5fl). 

It  Is  the  general  rule  that  corporate  franchises 
are  (rninted  upon  a  trust  or  condition  that  the  cor- 
porate privileges  shall  not  be  abueed;  that  the  cor- 
poration undertalies  and  agrees,  upon  condition  of 
forfeiture,  tbat  It  will  so  manage  and  conducl  Its 
affalrg  that  1 1  Fihall  not  hecome  dangerous  or  hazard- 
oua  to  the  safety  of  the  Stat«  or  community  In  and 
with  which  It  transacts  buBlueee  (Ward  v,  Farwell, 
BT  lU.  raa  ;  and  that  the  franchise  may  be  forfeited 
and  the  corporation  diEwilved  for  nets  uUra  irfro;  or 
for  breach  of  the  trust  condition  and  perversion  of 
the  ob)ects  of  the  grant.  Chlcnito  L.  Ins.  Co.  v. 
Needles.  113  U.  S.  ET*  l^  I^  ed.  loai);  People  v.  Dis- 
pensary ft  H.  Society  of  the  Women's  Inst.  T  Iads. 
8L.R.A. 


SOS;  People  v.  Bristol  t  B.  Tump.  Road,  ta  Wend. 
135:  People  v.  FlehklU  &  B.  PI.  Boad  Oo.  S7  Barbu 
U6\  Slate  v.  MUwaukca,  i;^  B.  *  W.  R.  Co.  U  Wis. 
SK;  Chc?Hnpeake  ft  O.  CHoal  Co.  v.  Baltimore  ft  0. 
R,  Co.  i  QUI  ft  J.  1.10e:  People  v.  North  River  Sugar 
Rer.  Co.  Z  L.  R.  A.  S3,  and  nnte.  S4  Bun,  eu. 

Orahta  by  the  public  ara  to  tie  strictly  construed, 
and  an  Intention  to  grant  an  eioluslve  prlvlleira  or 
monopoly  Is  not  to  tie  Implied.  State  v.  Hamilton, 
«  Ohio  St.  — ,  W  Ohio  L.  J.  190. 

The  principle  that,  as  l>etween  the  State  and  It*. 
grantee  of  a  fiancblBe,  the  grant  must  be  oon- 
slrued  moat  strongly  against  tbe  grantee,  b  not  to 
be  Invoked  In  support  of  (he  forteltura  of  tbe 
frunchlse.  People  v.  Broadway  U.  Co.  (Sup.  Ct.)  9 
N.  T.  S.  H.  8ta 

Corporations,  being  mere  creatures  of  the  law, 
poracBB  those  powers  only  which  are  given  to  them 
by  their  charters.  See  note  to  Chewaclu  LlmeWorks 
v.  DlsmukM  iAla.1  B  L.  R.  A.  lOD. 

The  trmntee  of  a  public  grant  can  take  nothing 
but  whnt  his  grant  plainly  glvca.  See  note  to  Mem- 
phis ft  C.  B.  Co.  T.  Woods  (Ala.)  T  L.  R.  A.  SOG. 


tadt  condition  that  the  franchise  may  be  forfeited 
for  willful  misuser  or  nonuger  In  rc'gnrd  to  matiera 
which  go  the  esenoe  of  the  contract  between  It 
and  tho  State,    Darnell  v.  Siate.  48  Arlc  SZl. 

Corporate  franchises  cannot  be  forfeited  ejcepi 
hi  olcar  oa.-ies  of  violation  of  ttie  Stiitule.  People 
V.  O'Brien.  8  L,  8,  A,  228,  111  N.  T.  1;  Cmwrords- 
Tille  ft  B.  W.  Tump.  Co.  v.  Fletcher.  1  West.  Hep. 
347. 101  Ind.  BT. 

A  corporation  which  has  entered  Into  an  aiegal- 
combination,  oreatlag  a  monopoly.  Is  by  t«ason 
thereof  liable  to  forfeiture  and  diseoluHon.at  tb* 
suit  of  tbe  people,  under  N.  T.  Ct>de  Qv.  Froo.. 
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111,  Rev.  Stat,  cliap.  32,  ?,%  1,  2;  Oregon  B.  A 
Nav.  Co.  v.  Ortgoniaa  B.  Co.  tupra. 

To  permit  a  coiporattou  or  trust  company 
to  be  formed  foT  (be  purpose  of  coucenlrating 
to  il8  bitnds  a  controlltng  inteiest  in  tbe  shares 
of  Block  of  otliei  competing  coiporBtiooi  ex- 
ercising a  public  emplnjnient  like  these  gaa 
coniDBnIes,  would  uecesaariij  to  combine  and 
blend  tbeir  interest  as  to  prevent  competition 
belivpen  them,  and  thus  injuriously  afCect  the 
public  interest. 

Chkaiio  Gat-Light  &  Coke  Oo.  r.  Fm^»  Oa» 
iiffWACbieft).  II  Weal.  Rep,  B8,  121  111.  530; 
Craft  V.  MeConovfjky,  79  III.  848;  Weidenqer 
T.  Quartet,  101  111.  378,  285;  MilLanlc  t.  Neio 
rork,  L.  E.  £  W.  R.  Co.  »upra;  Gibbi  v.  Balti- 
more City  ContiA.  Gat.  Oo.  180  U.  B.  886,  408 
{32  L.  ed.  B79,  984). 

Whatever  tends  to  prevent  competition 
among  tbose  engaged  tn  a  public  employment, 
or  biismess  impre.i'H^  irith  a  public  clmracter, 
is  opposed  to  public  policy,  and  is  therefore 
unlawful,  ipao  facia,  without  proof  of  evil  in- 
tention, or  actual  inju.ry  to  the  public. 

CIticago  Gat  TAght  i*  Coke  Co.  v.  Feo^t  Gat 
Light  A  Coke  Go.  and  Gibbt  v.  Baltimore  City 
Contol.  Gat  Go.  tupra;  Cook,  Tr.  pp.  21,  28- 
81;  Hooker  v.  VaniewatfT,  4  Denio,  349,  3.^8; 
Greenhood,  Pub,  Pol,  651,638;  CentrcU  Ohio 
Salt  Co.  V.  Guthrie,  36  Ohio  8t.  668;  Gib'Ji  v. 
SmitA.  IIBMaa»,592;  Swanv.  OAorpenninj, 20 
Ca).  183. 

TbiB  combination  of  the  four  competing  gas 


companies  of  Chicago,  through  the  fnterven- 
lion  of  this  Qas  Trust  Company,  Is  against  tha 
policy  nf  the  Consolidation  Laws  of  ttiis  State. 

Jfew  Orleans  Gat  Co.  v,  Louitiatta  Lig/il  iS 
Heat  P.  <t  mg.  Oo.  116  D.  S.  650  {29  L,  ed. 
G16);  1  Slarr  &  C.  Btat.  p.  623,  par,  53,  ^  4 

Mettrt.  Qondy,  Oreen  A  Ooady,  (or 
appellee: 

There  is  nothing  In  the  common  law  to  pre- 
vent one  corporation  from  taking  or  accepting 
shares  in  another  corporation. 

Boyat  Bank  of  India'*  Cote,  L.  R,  4  Ch.  203; 
Booth  V.  Bobinton,  GG  Md.  419;  Central  R.  Co. 
V.  CoUint,  40  Go,  5S8;  Hailehvrtt  v.  Savan- 
nah, 0.  it  N.  A.  R.  Co,  ^8Ga,  18;  Chieago,  P. 
d  8.  W.  R.  Co.  V.  MaruiUti.  81 IIL  618:  Clapp 
T.  Pelerion.  104  HI.  26;  Frator  Y.  RitcMe.  8 
111.  App.  ISM. 

The  charter  of  the  Chicago  Gas  Trust  Com* 
panyis  a  complete  warmnt  for  the  purchase  of 
ibe  at/>ck  mentioned  in  the  plens, 

Morawetz,  Priv.  Corp.  g  818;  Athburii  B. 
0.  <ft  Iron  Co.  v.  Ric}ie,  L,  R,  7  H,  L.  653. 

Tbe  proposition  is  not  sound,  that  anytbing 
thai  tends  io  relax  competition  is  unlawful. 

Central  Shade  Boiler  Co.  t,  Cuthman,  3  New 
En!;,  Rep,  505,  143  Mass.  858;  Com.  v.  i/ant, 
4  Met.  Ill;  8noiB  t.  Wheeler,  118  Mais.  17»i 
Dolph  V,  Troy  Lautidry  Mach.  Co.  2^  Fed.  Rep, 
653;  Skrainka  »,  Scharrini^havten,  B  Mo.  App. 
623;  Ontario  Salt  Co.  v.  UerdianU  iSalt  Co.  18 
Orant,  Ch.  640;  WiiAeni  v.  Bt^/nt,  8  Younte 
&  J.  818;  Chappelv.  Brockvay,  81  Wend.  157; 
Diamond  Match  Co.  v.  Roeber,  9  Cent.  Rep. 
181,  106  N.  Y.  478;  Lesl'e  v,  LoHllard.  1  L.  U. 
A.  46U.  XIO  N.  Y,  519;  Marth  v.  Ruatcll,  66  N. 


I ITBB,  for  the  abuse  of  Ita  powers  and  for  the  exer- 
cise of  prlvlleKee  and  franchises  not  oonferred 
upoD  it  br  law,'  Jfott  to  People  v.  North  Hivar 
Busar  Set.  Co.  (N.  T.)  t  L.  B,  A.  83. 

The  charter  ol  a  corporation  wtll  not  be  declared 
to  be  forfeited  exoept  la  a  proceeding  tnstltutod 
direct];  for  that  purpose  by  the  goTernment  grau  t- 
iag  the  ctiarter.  Jersey  City  Gaslight  Co,  v,  Con- 
■umcts  Gas  Co,  1  Cent.  Hep,  !a\.  40  M.  J.  Eq.  tSl; 
BrondweU  v.  Merrltt.  I  Wnt.  Kep.  IBS,  SI  Uo.  8^ 
Tbompsoa  T.  People.  23  Wend,  578. 

The  remedT  atralnst  a  oorporatlon  for  misuser  or 
nODuser  of  Ita  oorporate  Iranchlses  is  an  action  at 
law  by  tefn  laetat,  proseouted  at  the  Inalance  and 
on  bebaif  of  tbe  Kovemment.  Atty-Gen.  v.  Ste- 
vens. I  H.  J.  Eq.  3M;  Merrick  v.  Brulnnrd.  88  Barb. 
IB6;  Patrick  v.  Buffnurs,  2  Bob.  (Ta.1  «».  State  v. 
Fourtb  N,  H.  Tump.  Ifi  N.  H.  IW;  Com.  v.  Cullen, 
13  Pa.  133;  SUver  lake  Bank  t.  North.  «  Johns.  Ch. 
B!8,l  N.  y.  Ch.  L.  ed.871;  John  r.  Farmera  *  IC 
Bank,  t  Itlnckf.  SET. 

Tbe  forfeiture  can  only  take  effect  upon  a  ]udg- 
mmt  ot  B  compi-ient  tribunal  on  a  proceeding  In 
behalf  of  the  Slnte.  Alton  v.  Hew  Jersey  8.  tt.  Co. 
IB  How.  Pr.  17;  New  York  Marbled  Iron  Works  v. 
Smith,  4  Duer.  3«i;  Kincald  t.  Owlnclla,  G  Jones  ft 
S.  3SI;  Cnry  V.  Schohurle  Valley  Haoh.  Co.  1  Hud, 
IK>.  Bradt  v.  Benedict  IT  N.  Y.  TO;  N.  Y.  Code,  (  *30, 

DIasolutlon  of  a  corporation  can  take  place  only: 
CI)  by  an  Act  of  tbe  Leelalnture,  where  power  Is 
reecn-ed  for  that  purpose;  <Zi  by  a  surrender,  which 
la  Bccepled.  of  the  charter;  [Si  by  a  loss  of  all  Its 
membcn,  or  of  an  Inteffral  part,  so  that  the  exer- 
cise of  corporate  functions  cannot  be  restored;  (4J 
by  forfeliure.  which  must  be  declared  by  Judg- 
ment of  court  Penobscot  Boomi  Corp.  v.  I^msoD. 
U  He.  ^U  Vemon  Society  v.  Hills,  «  Cow.  23;  Itank 
of  Niagara  v.  Johnson,  t  Wend.  MG;  Wilde  v.  Jen- 
kliM.«Palse,tti,8N.T.0li.L.ed.tiei;  Cbeaapwke 
8  r..  R.  A. 


t  O.  Chnal  Oo.  v.  Baltlraore  ft  O.  H.  Co.  1  QUI  ft  J, 

121;  Bussell  v.  M'Loltan,  1*  Pick.  63;  Revere  v.  Boo. 
ton  Copper  Co.  IG  Pick.  3S1:  Peter  v,  Kendal,  S  ham. 
ft  C.  103;  2  Kent  Com.  312. 

The  power  which  may  have  t>een  abused  or  aban- 
doned cannot  be  taken  away  but  by  reu-ular  proo- 
ees.  Vernon  Society  v.  HlUa,  G  Cow.  28;  Morley  v. 
Thayer,  S  Fed.  Rep,  T4&  Ptate  v.  Real  atnto  Bnnk, 
G  Ark.  505:  Boston  Glass  .Uanufaotury  v.  Langdon, 
24  Pick.  49;  Chesapeake  ft  O.  Canal  Co.  v.  Biiitlmoc* 
ft  O.  B.  Co.  4  QUI  ft  J.  1;  Wilde  v,  Jenkins,  supra. 

It  can  only  be  effected  by  Judlolnl  trial  nnd  Judg< 
ment;  and  so  It  bas  been  brld  even  where  the  Act 
provided  that  In  default  of  fuldlllng  the  condition 
tbe  corporation  shnuld  be  dif-ju^ved.  People  v. 
Manhattan  Co.  9  Wend,  BUj  Bonk  of  NUisara  v. 
Johnson,  8  Wend.  (UG;  Brijigs  v.  Pennlamn,  8  Cow. 
BST;  Rex  v.  Amery,  3  T.  B.  GIG;  People  v.  Runkle,  9 
Johns.  147;  Tcrrett  v.  Taylor,  IB  U.  8. 9  Cranch,  4a 
{S  li.  ed.  Ka\\  Verptnnck  v.  Mercantile  Ins.  Co.  1 
Edw.  Ch.  B(.  S  N.  Y.  Ch.  L.  ed.  68;  Doyle  v.  Peerless 
Petroleum  Co,  44  Barb.  fflS;  OUmaa  v.  Qraen  Point 
Bu^ar  Co.  81  Barb.  B. 

Whenever  there  Is  a  nonuser  or  misuser  of  ita 
franchisee,  the  corporation  may  l>e  adjudged  dis- 
solved for  a  t>i«acb  of  trust  Rex  v.  London,  1 
Bbow.  Xlb  Kietei  v.  Glide.  4  Mod.  SB. 


Corporations  can  only  consolidate  with  the  con> 
sent  ot  the  Leslslature.  and  when  a  consolidation 
la  thus  effected.  It  amounts  to  a  surrender  nf  tba 
old  charters  and  the  formation  of  a  new  corpora, 
tloh  out  ot  Bucb  portions  of  tbe  old  ai  enter  Into 
the  new.    State  v.  Bailey,  IB  Ind.  {B. 

Tbe  authority  for  two  or  more  oorporattons  to 
oooBolIdate  la  darlTSd  troai  tha  itatute.   See  not* 
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Y.VPS-JTdlegiiY.Larktn.iViDoej,  I2S;  Mora- 
ivelz.  PriT.  Corp.  &1181;  lUinoit  Gent.  B,  Or>. 
T.  FtopU.  10  Cent.  Rep.  068,  131  HI.  819;  Oolr 
tint  r.  /.oekt,  L.  R.  4  App.  Cu.  674:  Leather 
CM":  do.  V.  Jjortant,  L.  R.  9  Eq.  845;  Mogul 
fiteamthip  Co.  t.  MeOregor,  L.  R.  IB  Q.  B.  Div, 
476;  MofftU  SUamihip  Oo.  y.  Medregor,  L.  K.  31 
Q^  B.  DW.  544;  Perkint  t.  Lyman,  B  Mass.  031; 
Ilavemeyer  t.  Haxemeaer,  11  Jooea  £  8.  SOS,  60 
N.  Y.  618. 

Derradaat'a  charter  U  a  deterrainatlon  bj 
the  'executive  depanmeat  of  the  goTetument 
tbat  the  orfcanlzation  was  lor  lawful  pnrpoacs: 
it  1e  ohIt  Id  cases  of  clear  infringenieDt  that 
,8  will  interpoM  to  hold  such  KOts  DUga- 

irateA,  88  m  0;   Coolej,  ConM. 

Id  the  ordliuuy  acceptation  of  tenna,  to  pur- 
cbn«e  and  bold  atocka  of  gaa  companies!*  ■ 
lawful  purpose. 

I!ealy,  Joint-Stock  Companies,  p.  163. 

Tlie  Lrgialature.  not  the  courts,  has  the  right 
to  declare  tbe  public  policy  of  a  State, 

SUtti  T.  Clarke,  64  Mo.  17;  CamAi  -r.  Batt 
Bt  Lottit,  67  m.  S68;  BiTiia  Clara  Female 
Jen('-mv  T.  SuUiDan,  4  West.  Rep.  114,  116 
ri.  87B;  BtntTu  t.  Pratt,  101  HI.  206;  Ooteeli 
T.  CoUfTodo  Bpnngt  Co.  100  U.  S.  66  (30  L.  ed. 
647). 

Hargmder,  J,,  delivered  the  opinion  of  the 
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corporatJOD  Law  of  tbta  State.  The  atatement 
filed  by  the  original  incorpontlon  with  ths 
aecretary  of  stale  Beta  forth  tbat  the  Trust 
Compaoy  was  formed  for  two  objects,  or  for 
one  object  of  a  two-fold  cbaracter.  The  ab- 
ject named  In  the  first  clause  of  the  second 
specification  of  the  "stateroem"  is,  in  brief, 
the  erection  and  operatiooof  works  In  CLIcbko, 
and  other  places  tn  Illinois,  for  the  manufac- 
ture, sale  and  dislribution  of  gas  and  elec- 
tricity. The  object  named  Id  the  second 
clause  of  the  second  specification  of  the  state- 
ment is,  in  brief,  "  to  purcbase  and  hold  or 
sell  the  capital  slock  "  of  any  bss  or  electrio 
company  or  companies  in  Chicago,  or  elae- 
where  in  Dllnois. 

In  this  promeding  no  attack  la  made  upon 
the  validity  of  the  organiKSiion  of  the  Oas 
Tnurt  Company  as  a  corporation.  That  It  was 
formed  in  strict  conform!^  with  the  require- 
ments of  the  General  locorporation  Law  Is  not 
denied  by  the  People.  Nor  does  the  Stalo 
here  question  the  right  of  the  appellee  Com- 
pany to  acquire  and  operate  works  for  tba 
manufacture  and  Kale  or  gas  and  electricity, 
in  pursuance  of  the  object  d^ignated  in  tha 
first  clause  atrnve  mentiooed-  Hence  the  con- 
troversy arising  upon  the  demurrer  to  the 
pleas  in  this  case  ia  not  a*  to  the  right  of  ap- 
peUee  to  exist  as  ■  corporation,  Dor  as  to  its 
right  to  ezcrdse  the  first  one  of  the  powers 
sought  to  be  conferred  upon  It  by  its  charter. 


r  out  Ibe  object  designated  In  the  second 


to  State  T.  CUoapt,  B.  *  Q.  B.  Oo.  tSebJ  1 1,.  B.  A. 
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It  OBI  onlj  be  elTected  throngb  the  exitresE  sano- 
tloDoflair.  8eenoe«toBottfl  v.Slmpaonvllle  RO. 
Tump.  Co.  (Ky.)  S  L.  B.  A.  6H. 

A  (rust  wliititi  is  In  etteot  the  imltlDg'  of  seveml 
oorporatlona  Into  a  praoUcal  oousolldatlon  or  part- 
nemhlp  not  authortwd  br  their  obarters  or  effected 
under  tbe  st&tutes  in  refereuoe  to  consolidation  of 
corponitlOEB.  Is  uUra  p*rM,  and  vamnu  the  (or- 
relturc  of  corporate  eilBleuce.  Nute  to  People  v. 
Knrth  River  Susbt  Ret.  Co.  {N.  Y.)  £  I.  R.  A  SB. 

The  centralization  ol  oorpoiace  fmnohlBei  la  a 
(tncle  Irresponsible  power  furDlahed  with  every 
delected  [aclUtrforresulBtlnKand  controlllnr  at 
will,  throughout  the  country,  the  production  and 
price  of  B  particular  and  neoeesary  article  of  oom- 
meroe,creHtesainoDOpOlywtilchlBunlawfuL  Ibid- 
Omnblnodan* (o  Mntrol trad*  anfOeoai. 

The  unltlDB  of  corporations  Into  a  particular 
consolidation  or  partnertblp,  not  antborlied  by 
their  obarters  or  effected  under  stalutEs  in  retei^ 
encc  to  consolidation  of  corporntlons,  is  ultra  vine, 
and  wsrranta  the  forfeiture  of  tbeir  corporate  ej> 
Istence.  •Note  to  People  v.Kortb  River  BuBor  Ret 
Co.  (N.  7.11  I..H.A.83. 

Snob  oamblnntlonB  have  frequently  been  eon. 
deraned  by  courts  na  unlawful  and  a«a!nEt  pnbUo 
policy.  Craft  v.  HcTonoug-hy,  79  Dl.  848;  Alffer  v. 
miaober,  \9  Pick.  Gl;  Hannah  t.  Fife.  27  Hloh.  ITS; 
Booker  v.  Vandewater.  t  Denlo.  840:  Stanton  v. 
Allen,  G  Denlo,  134,  Hoffman  v.  Brooke,  11  an.  VT. 
L.  BulL  SB:  Central  Ohio  Bolt  Co.  y.  Quthrle.  S5 
Ohio  8c  B!S;  Korrla  Bun  Ooal  Co.  v.  Barclay  Cool 
Co.  W  Pb.  lai. 

The  ponlblllty  tbat  other  buslneea  enterpriica  In 
the  same  pursuit  may  be  set  on  f 
tbe  effect  of  a  cximblriatlon  to  control  the 
In  a  commodity,  will  not  relieve  i 
8L.R.A. 


from  tlleffsllty.   People  v.  North  Btver  Susar  Baf: 
Oo.  S  L.  a  A.  880.  U  Bun,  8U. 

Tbe  organlmtlon  of  a  corporatloa  for  the  pur* 
poee  of  controlling  ttae  manufaetwre  and  trade  In 
matohea.  by  gettfnr  all  manufacturers  ol  matohea 
to  enter  Into  a  oomblnatlon,  sivto^i  It  the  wtiole 
oootrol  of  the  tnislneM,  and  t>y  buying  out  all 
Others  who  migbc  l>e  competitors,  Is  an  unlawful 
enterprlM,  being  an  attempt  to  create  a  monopoly. 
-'  -      -  BublOiicb.)  e  L.  B.  A.  tSr. 


4eih  arc  flbspaL 

Fnbllo  poUoy  enoouraffca  fair  deollnr,  honest 
thrift  and  ent^iirlse,  and  Is  opposed  to  monopolies 
and  combinations,  because  uivfrlendly  to  suoh 
thrift  and  enterprise:  and  It  declares  aU  oomblna* 
UoDS  whoee  object  Is  to  deetroy  or  Impede  fi«a 
oompelltion  In  business  as  utterly  rold.  Bennett, 
J.,  In  Andoraon.T.  Jett(Ky.j  flL.  B.  A  8Ga 

Honopoly  In  trade  or  la  anj  kind  of  bustneee  in 
this  country  Is  odious  to  our  form  of  gtoveronient. 
It  Is  sometimes  permitted  to  aid  the  Bovemment  !■ 
cerryiug-  on  a  great  public  enterprise,  or  puljlle 
work,  under  irovero mental  control.  In  tbe  Intpreet 
of  the  putitlo.  lis  tendency  Is,  however,  destruct- 
ive of  free  Imtltutloos,  end  reouctnant  to  the  In- 
stinota  of  a  free  people,  and  contrary  to  tbe  whole 
scope  and  spirit  of  the  Federal  Constitution,  and  Is 
not  alloired  to  exist  under  express  provision  In 
■erentl  of  our  state  constitutions.  It  is  alike  de- 
structive of  both  Individual  enter  prise  and  Individ- 
ual prosperity,  whether  conferred  upon  corpora' 
Uona  or  Individuals,  and  therefore  public  policy  la, 
and  ought  to  be,  as  well  as  publfoasaUmenl,  against 
It.  All  oomblnatlona  among  persons  or  oorpora- 
tlona  for  the  purpose  Of  raising  or  oonlroUlDg  th* 
pricaa  of  merobandiae,  or  any  of  the  necesrarles  Of 
life,  are  monopolies, and  are  lnt<ileT«Ue,and  ought 
to  reotdve  the  ooodemnatlon  of  all  oonrts.    Bbe^ 


IS^. 
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clause  ubove  menUoned.  It  Is  clslmed  on  ths 
pari  of  ilie  People  tbst  tbe  cbaiiei  or  atliclcs 
ol  BSEociatlon  oF  the  Qas  Trust  Compaay  did 
not  and  could  uot  conlor  upon  it  tbe  power 
"lopurcbaseand  bold  .  ,  ,  tlte  capital  siock" 
of  other  tma  compaotet.  It  fs  averred  En  the 
iDfunnalinn,  aod  admitted  iu  eight  of  tbe 
eleven  pleas,  that  appellee  has  purchased,  and 
now  holds,  a  majontjof  tbe  sbureaof  the  capi- 
tal stock  of  four  gas  companies,  lo  nil,  the  Chi- 
caao  (JBB-LlKht  A  Cohe  Oompau;,  the  Yen- 
ple^s  GaB-LiKht  A  Coke  Company,  the 
Equitable  Qas-Llght  &  Fuel  Company  and  the 
CouHumer'a  Oaa  CompaDy;  and  it  la  admitted 
Id  three  of  the  pleas  ihat  tbe  appellee  has  pur- 
chased, and  now  holds,  some  porttou  of  the 
capital  stock  of  said  four  compaDies.  The  In- 
formation  chargra  tbat,  by  lo  purchasiuj;  aud 
boldloK  a  majority  of  the  shares  of  tbe  capital 
•tockoi  each  nf  the  four  oompaofes,  the  appel- 
lee usurps  and  exercises  "  poners,  liberues, 
iirivllegesBud  franchises  Dot  conferred  by  law." 
The  appellee  pleads.  In  juatiQcation,  tbat  tba 
poner  so  to  purchase  and  hold  tbe  stock  la 
gianied  by  the  terms  of  Iti  charier. 

Can  the  Chicago  Oaa  Trust  Company  law- 
fully purchase  and  hold  the  slock  of  other  gas 
companiesf  A  dUtinctioD  Is  souorhl  to  be 
drawn  between  "capital  stock"  and  "shares  of 
■tock."  It  is  said  that  capital  stock  means  the 
«aiiie  property  owned  by  tbe  corporation,  while 
a  share  In  tbe  stock  U  the  rii^t  U>  partake,  ac- 
cording to  tbe  amouDt  put  into  tbefund,  of  tbe 
■uri'lus  protlt  obtaiDeu  from  tbe  use  and  dis- 
posal of  tba  capital  stock  of  the  Company  to 


those  purposes  for  which  tlie  Company  Is  con- 
stltu[«i.  It  Is  therefore  insisted  by  tbe  appel- 
lant that,  even  if  the  charter  of  tbe  appellc* 
can  be  held  to  confer  the  power  to  purcliaae 
and  hold  Ibe  general  property  or  funds  of  other 
cas  companies,  it  does  not  for  that  reason  con- 
ferthe  power  to  purcliase  and  hold  shares  of 
slock  in  such  other  compHnles. 

Tbe  diatinctioQ  contrnded  for  undoubtedly 
exists  under  certain  circumstances,  and  for  cer- 
tain purposes;  but  we  think  that,  in  the  present 
case,  the  words,  "the  capital  stock  of  any  gaa 
company  or  companies,"  are  broad  enough  t4> 
Include  sfaaree  of  stock.  In  the  General  lucor* 
Deration  Act,  under  which  the  appellee  and 
Consumers'  Oas  Company  and  the  Equilabls 
Gas-LIght  A  Fuel  Company  are  all  orgaDiaed, 
tbe  statement  la  required  to  set  forth  "the  naniB 
of  tbe  proposed  corporation,  the  object  for 
which  it  is  to  be  formed,  lis  capital  slock,  Um 
number  of  shares  of  wliich  such  slock  shall 
conslat,"  elc.  The  original  charter  of  tbe  Chi- 
cago Qtts-Lltfht  &  Coke  Company  provides  (hat 
"the  capilal  stock  of  said  company  shall  not 
exceed  |80D/H)0,  to  be  divided  into  shares  of 
f26,"  etc.  The  rharier  of  the  People's  Gas- 
Light  St  Coke  Company,  as  amended  in  1635, 
also  provides  that  its  capital  stock  may  be  di- 
vided into  sharea.  The  terma  thus  osed  desig-  , 
na'e  the  capital  stock  of  a  corporation  as  that 
which  coQhlsis  of.  or  may  be  divided  into, 
shares.  Hence,  for  the  purposes  of  the  present 
discussion,  "the  capital  slock  of  any  gas  com- 
puiy"  may  tie  regarded  as  the  aggregate  of  all 
the  shares  of  such  stock. 


wood,  C^  S^  In 
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ironninlir  m  lueh  contnuA  at  low  orm  squtfv^ 

Oouttaots  BTOwlng  out  oX  llle^  or  Immonl  acta 
■re  not  enf oroeabts ;  Uia  gnremlns  piiuoiple  be- 
IHK  SI  dolo  malo  turn  orUur  acHo.  See  noU*  lo 
ODbbS  r.  HlxBon  iHlch.)  4  L.  B.  A.  BBt;  BowmaD  v. 
PhilUps  (Kan.)  3  L.  R.  A.  SBl. 

Heltber  law  nor  equltr  wtU  afford  relief  between 
Uie  portlea  to  luoh  controots,  who  ore  In  pari  iFe- 
Ueti).   Bee  tioU  to  Leonard  v.  Poole.  IL.  B.  A.  738. 

Wlierover  two  or  more  persons  ara  engajoll  In  a 
fntudiileDb  traosBCLton  to  injure  anotlier,  neither 
law  Dur  CQUity  will  lotertere  to  relieve  eltlier  of 
those  persons,  a^aJost  tbe  other,  from  the  conse- 
Queoce^  of  their  own  mtsoonduoL  Dent  v,  E'ermi- 
ton,  13:  U.  B.  U  isa  L.  eO.  242). 

Mo  one  sball,  by  the  aid  of  a  court  of  joBtloe,  ob- 
tain tbe  fruits  of  an  unlawful  oontraOL  QlbBs  v. 
BalUmora  Cltr  OonsoL  Gas  Oo.  ISO  U.  &  8W  (»  I. 
•il.tl7Si. 

Jt  Is  well  sattied  that  if  a  oontraot  be  void  as 
•KSiDSI  puUIo  poller  the  oourt  will  neither  enforce 
It  while  ezeautoTTi  Dor  relieve  a  party  from  loss 
bytiavliig  performed  it  in  part.  Foote  v.  Bmer- 
■on.  10  Tt.  SU:  Ranwa  v.  Power,  8  Dana,  91;  Pratt 
V.  Adanu,  7  Paige.  DIM  N.  T.  Ch.  L.  ed.  80%  Plett 
V.  Oliver.  1  HoLcuu,  BOD,  >  IfoLean,  2TT;  Btouton  T, 
AUoD.  S  Denlo.  OA. 

tkintraate  tendlnr  to  the  Injury  of  pubUo  Inter- 
eMs  will  not  be  eoCoroed.  Bee  note  to  Bowmao  v. 
Plitlllpe,  ntpnu 

Where  a  buslnesi  Is  of  auoh  a  obaraoter  that  tl 
pi«*umat)l7  oaoDot  be  restrained  to  any  extent 
whatepcr,  withoutpreJudieelottiepDbllo  Interest, 
oonrta  decline  to  enforoe  or  suataln  oonLroota  Im- 
poalns  euob  restraints,  however  partial,  beoauaa  in 
ountraveDtlon  of  public  policy.  Qlbbs  v.  Baltl- 
Mon  Cltr  Oonwl. Oas  a>.l»n.B.  «8  {BL-ed. 
6L.R.  A.  . 


aion  (30.  lat  U.  B.  SU  laS  L.  ea  SlBii  Amot  v.  Pltt»- 
ton  &  B.  Coal  Oo.  (B  N.  T.  SDB;  UonlU  v,  Boston  * 
M.B.Co.eAN.  EL68T. 

An  BffreemenC  between  parttea  unequlvocBlly  a 
oomblnatlon  In  restraint  of  trade,  and  (o  enhanoe 
tbe  prloe  In  tbe  market  of  baaigInK,  an  article  Ot 
prime  neoenlty  to  cotton  planlfts.  oannot  tie  m^ 
forced  InaoourtofjuaUoe.  India  Batninfc  Asso. 
V.  Kock,  14  lA.  Add.  te4i  QIobkmmA  v.  Wells.  BB  L^ 
Ann.  SIT;  Cummlnsa  v.  Saux,  SD  Lo.  Ann.  1ID7. 

An  BgreBment  to  odvaDOe  tbe  price  of  lard  by  In 
part  wltbholdlDK  from  tbe  market  Chat  which  was 
owned  or  ooDtrolled  by  the  anoalatlOD  la  not  en- 
forombie  Id  a  oourt  of  Justlott.  Kecne  v.  Kent,  4 
N.  Y.  Bt.  Bep.  tSlj  Leonard  v.  Poole,  1 L.  R  A.  ISS, 
114  N.  T.  s:i. 

Courts  will  take  notice,  of  their  own  motion.  Ot 
fUegal  oontTOCU  which  come  before  them  for  ad* 
Judloatioa.  Bichardsoa  v.  Buhl  (MIcb.)  0  L.  B.  A. 
401. 

.A  erlmlnalQfnua. 

Persons  who  partJolpaia  hi  bd  unlawful  s(diem» 
to  raise  the  priM  Ot  a  oommodlty  of  trade  are  all 
principals,  although  BDD>s  may  Botas  mereaicents, 
and  ate  to  pront  lees  than  others,  or  even  not  at  OIL 
Leonard  v.  Poole,  4  L.  B.  A  7S8, 114  N.  7.  BTl. 

Tbis  was  held  under  a  penal  statute  of  tbe  Slat* 
whloh  provides  that  If  two  or  more  persons  con- 
spire to  commit  any  act  Injurious  to  trade  or  com- 
meroe  each  of  them  la  inillty  of  a  misdemeanor,  t 
Bev.  etat.  MS,  ■  S,  subd.  0;  People  v.  Fisher,  U 
Wend.  V;  Hooker  V.  Taadewater,  4  Denlo,  StB;  Stan- 
ton V.  AJlen.S  Denlo,  4St;  Amot  T.  Pitts  ton  ftB, 
Goal  Oo.  «8  N.  T.  U8. 


void,  and  conaplraolea  to  Injure  trade  are  indicta- 
ble at  oommon  taw.  People  v.  North  River  Sugar 
Bsf.Co.3L.B.A.83,anuRntc,MHun,BBS.  Bee  not* 
'    ~'  ~       ~         '.  Buhl  (Mlch.J  a  L.  B.  A.  4Sr. 


Illinois  Sdpkbiib  Cohbt. 


Not.. 


„  e  capital  stock  of  gas  compaiiieK 
In  the  B(JiI«  ot  IllinoiB,"  aiid  that  in  sucL  use 
and  eierc  Be  thereof  "it  has  purchased,  and 
Btill  holds,  capital  stock  of  four  companiei," 
etc..  without  Blaling  how  much  capital  stock 
it  holds.  The  demurrer  to  these  pleaa  mieht 
well  liave  been  sustained,  on  the  ground  thai 
they  do  not  answer  Ibe  informatiuo.  The  in- 
formntion  cLar^s  that  the  defendaDt  has  pur- 
cbiuied  and  holds  a  inajoritj  of  the  shares  of 
Slock  in  each  of  the  four  companies,  while  the 
pleaa  answer  irr  saving  that  defendant  holds 
"capital  stock,  and  do  not  set  forth  wbellier 
the  stock  so  held  is  a  majoritv,  or  lees  than  a 
majority,  of  tbe  shares.  If  It  be  conceded, 
however,  that  the  three  pleas  are  not  deFective 
for  tbe  reason  thus  specifled,  tliej  present  tbe 
question  whether  appellee  can  lawfully  pur- 
ciiase  and  bold  ahares  of  stock  in  other  ^as 
companies,  the  numlier  of  such  shares  being 


oiling  interest  in  such  otber  c 


gure  a 

There  are  two  views  wbicb  may  be  taken  of 
tbe  power  to  purchase  and  beta  tbe  capital 
■lock  of  otber  gas  companies,  as  deblgnated  in 
said  second  cUuse:  Must  it  be  regaided  aa  an 
original,  independent  power,  intended  to  exisl 
escliisiTelj  andfn  addition  to  tbe  powernamed 
in  tbe  first  clause,  or  may  it  be  considered  as 
merelj  ancillsr;  to  the  other  power  of  main 
taininor  and  operating  works  for  tbe  manufac- 
ture and  sale  of  gas?  If  the  latter  view  becor- 
rect,  the  main  object  for  which  tbe  Gas  Trust 
Company  was  [ormed  would  be  that  it  mi^bt 
itself  maintain  end  operate  works  for  the  manu- 
facture and  sale  of  gaa,  while  the  purchase  of 
shares  of  stock  in  other  companies  would  be 
merely  a  subordinate  object,  inciilental  only  to 
tbe  main  purpose  of  the  corporate  fornaauon. 
An  illuBtralioD  of  this  idea  may  be  found  in  tbe 
general  law  of  this  State  in  regard  to  life  insur 
ance  compauies,  which  makes  it  lawful  for  a 
life  insurance  company,  organi7.ed  in  tbe  State, 
to  "invest  its  funds  or  accumulations  in  tbe 
stocks  of  tbe  Uuited  States,  ...  or  in  such 
other  Blocks  or  Bccurities  as  may  be  approved 
by  tbe  auditor."  The  main  object  of  forming 
such  a  company  is  to  engage  in  tbe  biisineat  of 
life  insurance,  but  the  power  to  invest  surplus 
funds  in  certain  stocks  is  given  as  an  incident 
to  such  busineiis. 

Can  the   power  to  purcbaae  and  hold  the 

slock  of  other  gas  companii-s  be  lawfully 

cised  by  tbe  appellee,  as  incidental  to  the 
purpose  of  maintaining  and  operating  works 
lor  (he  manufaclure  and  sale  of  gast  Corpo- 
ra ions  ran  only  exercise  such  powers  as  may 
be  conferred  bj  the  legislative  body  creating 
them,  either  in  express  terms  or  by  necessary 
fmplirolion;  and  tbe  implied  powers  are  pre- 
sumed to  exist  to  enable  alicb  bodies  to  carry 
out  tbe  express  powers  granted,  and  to  accom- 
plish the  purposes  of  their  creation.  Chicago, 
P.  rfAF.  JtCo.v.  J/ar*«7Jw,84Ill.  M3;  C/n- 
«ano  Oa*-Ug/U  &  Cokt  Co.  v.  People's  Qat- 
Lii/ht  <t  Cokt  Co.  121  III.  580,  It  Weat.  Rep.  68. 

An  incidental  power  is  one  that  is  directly 
cod  immediately  appropriate  to  the  execution 
of  the  Bpecilic  power  granted,  and  not  one  that 
8  L.  R.  A. 


lias  a  alight  or  remote  relation  to  It.  Bood  v. 
Sm  York  (E  JV:  H.  B.  Co.  33  Conn.  1;  Frank- 
lin Co.  v.  Lewieton  Sav.  In»t.  €8  Me.  48. 

Where  a  charter.  In  express  terms,  confers 
upon  a  corporation  tbe  power  to  maintain  and 
operate  works  for  tbe  manufacture  and  sale  of 
gas,  it  Is  not  a  necessary  implicatioo  therefrom 
that  the  power  to  purchase  stock  in  other  gaa 
companies  should  also  exist.  There  is  no  nec- 
essary connection  between  manufaciuring  gaa 
and  buying  slocks.  If  the  purpose  for  which 
a  gas  company  baa  been  created  is  to  make  and 
sell  gaa  and  operate  caa-works,  the  purchase  of 
sloci  in  other  gas  companies  is  not  necesitary 
to  accomplish  such  purpose.  "  Tbe  right  of  a 
corporation  to  invest  in  shares  of  another  com- 
[lany  cannot  be  implied,  because  both  compa- 
uies are  engaged  in  a  similar  kind  otbusiness." 
1  Morawetz,  Priv.  Corp.  g  481. 

It  is  true  that  a  gaa  company  migbt  take  the 
stock  ot  another  corporation  m  payment  of  a 
debt,  or  perhaps  aa  aecurity  for  a  debt;  but  Ibe 
~  ~:(unl  purchase  of  such  stock  la  not  directly 

id  immcdisiely  appropriate  to  tbe  execution 
of  a  speciflcally  granted  power  to  operate  gas- 
worka  and  manufacture  gaa.  Some  corpora- 
liona,  like  insurance  companies,  may  find  it 
necc-isury  lo  keep  funds  on  hand  for  the  pay- 
ment of  losses  by  death  or  flte,  or  to  meet  otber 
necessary  demands;  but  it  is  quest ionable 
whether  even  these  can  Invt^  their  surplus 
funds  in  the  stocks  of  other  corporations  with 
out  special  legislative  authority.  But  there  ia 
nothing  in  the  nature  of  a  gas  company  which 
renders  it  proper  for  such  a  company  to  accu- 
mulate funds  for  outside  investmenL  Its  sur- 
plus profits  belong  to  tbe  stockholders,  and, 
when  disiribuied  among  them,  can  be  used  by 
them  as  they  see  fit. 

If,  then,  the  power  to  purchase  outside  stocks 
cannot  be  implied  from  the  power  lo  operate 
gas-works,  and  make  and  sell  gas,  a  company 
to  whom  the  latter  power  has  been  expresaly 
granted  cannot  exercise  the  former  without 
legislHtive  auihoiity  todoso.  Thia  is  tbetaw, 
as  settled  by  tbe  great  weight  of  authority. 
Boone,  on  tbe  Law  of  Corpomtiona,  aaya: 
"  Witiiout  a  power  speciflcnlly  granted  or  nec- 
essarily implied  a  corporation  cannot  become 
a  stockholder  in  another  corporation,  and 
especially  where  Ibe  object  Is  to  obtain  the  con- 
trol or  afiect  the  management  of  the  Mier." 
§107. 

In  Green's  Brice'a  Ultra  Vires  (p.  91,  note  I) 
it  is  said;  "  In  Ibe  United  Statea  a  corporation 
cannot  become  a  alockliolder  in  another  corpo- 
ration unlesa  by  power  apeoifically  granted  by 
its  charter,  or  necessarily  implied  in  it." 

So,  also,  1  Alorawetz  on  Private  Corpora- 
tions (g;:  ^1,483)  says:  "A  corporation  has 
no  implied  right  to  purchaae  ahares  in  anotbei 
company  for  the  purpose  of  controlling  its 
manngemeuL  ...  A  corporation  cannot,  in 
the  absence  of  express  statutory  authority,  be- 
come an  incorporator  by  subscribing  for  shares 
in  a  new  corporation,  nor  can  it  do  this  indi- 
rectly, through  persons  acting  as  its  agents  or 

'1  he  authorities  referred  to  by  these  text-writ- 
ers sustuin  tbe  conclusions  announced  by  tbem. 
It  bas  been  held  in  many  cases  that  "In  the 
United  States  corporationa  cannot  purchase  or 
hold  or  desi  intbe  stocks  of  other  corporatioos. 


PEOPI.X,  OS  rd.  Peabodt,  t.  Ceioaoo  Qab  Tsitbt  Co. 


vnless  oxpressly  aiUliorized  to  do  so  bj  law;" 

«Dd  tbat  "onv  corporation  cannot  become  the 
onnpr  of  nay  portion  oF  the  cspilAl  stock  ot 
anollier  corporulion,  unless  authority  to  be- 
come sucb  13  clearly  conferred  by  staiute." 
franklin  Co,  v.  Leaiiton  Sae,  In»t.  lupra ; 
frnnUiii  Bank  ».  Commercial  Bank,  S6  Obio 
St.  350;  Milbank  v.  Neie  Tork.  L.  E.  &  W.  11 
Co.  84  How.  Pr,  20;  fvmncr  v.  Maray,  3 
Woodb. &  M.  105:  Neio Haien  M.AW.M.  Mut. 
Sav.  Bank  tft  Bldg.  Jmh.  v.  Heriden  Agency  Co. 
24  Conn.  159;  Cuntr^il  B.  Co.  v.  CoUim.  40  Qa. 
^83;  Ilazlehunt  v.  Saainnah,  O.  A  N.  A.  R. 
Co.  43  Qa.  13;  Bfrry  v.  Tata.  34  Barb.  189. 

Tlic  special  cbarlcrs  of  ILe  Cbicago  Gas- 
LIgbt  &  Coke  Company  and  of  tbe  People's 
Oas-Ligbt  &  Coke  Company,  wbicb  are  set  out 
in  full  io  tbe  infonnalioQ,  and  not  called  in 
<luestion  in  any  of  the  pleaa,  confer;  by  express 
^raal,  tbe  power  to  erect  gas-works,  and  manu- 
laclure  and  sell  gaa,  etc.,  but  do  not  confer  the 
power  to  buy  sbercB  of  st^ck  in  othfr  compa- 
nies. Upon  tbe  latter  subject  Ihey  are  altcnt. 
It  will  not  be  denied  that,  under  the  autliorilies 
already  ciled,  these  two  companies  canoolbuy 
and  liold  stock  In  other  gas  companies.  Tbe 
same  would  undoubtedly  be  admitted  lo  be 
true  of  the  Chicago  Qna  Trust  Company,  if  it 
held  under  a  special  charter  of  like  •" — -  ""■■ 


eflect,  grauied  before  tbe  adoption  of  the  Con- 
stitution of  18T0.  Does  It  make  anv  diHerence 
that  the  appellee  was  organized  under  the  Gen- 


eral Incorporation  Act?  Tbe  GJeneral  Incorpo- 
ralion  Act  of  this  State  does  not,  in  express 
terms,  confer  npon  the  corporations  orgtiuized 
under  it  tbe  power  to  purchase  and  hold  shares 
of  stock  in  other  corporations.  It  is  silent 
upon  that  subject.  Tbe  only  powers  granted 
by  it  axe  the  ordinary  corporate  powers,  such 
as  the  rigbis  to  be  bodies  corporate  and  politic, 
to  sue  and  to  be  sued,  to  have  a  common  seul, 
etc.  The  charter  of  a  corporation  formed  un- 
der such  a  general  law  does  not  consist  of  tbe 
articles  of  association  alone,  butof  such  articles 
taken  in  connection  with  the  law  under  which 
theorgaiiizalion  lakes  place,  1  Morawelz.Priv. 
Corp.  ;■  Gja.  The  provisions  of  the  law  enter 
into  and  form  a  part  of  the  charter.  It  cer- 
tainly cannot  be  true  thatacorporatioQ formed 
under  the  General  Incorporation  Act,  fiiT  a 
purpose  other  than  that  of  dealing  in  slocks, 
can  exercise  the  powerof  purchasing  and  hold- 
ing slock  in  other  corporations,  where  such 
power  cannot  be  necessiirily  implied  from  tbe 
nature  of  the  power  Hpeciflcally  granted,  and 
is  not  necessary  to  carry  tbe  latter  into  elTecL 
Tbe  power  to  purchase  and  hold  slock  in  other 
companies  must  be  the  subject  of  legislative 
eraot,  if  not  in  all  ca.'es,  at  least  in  cases  where 
it  cannot  be  implied  from  the  powers  eipressly 
granted.  Tbe  General  Incorporation  Law  con- 
tains no  grant  of  such  power  by  the  Legisla- 
ture. Can  a  corporation  organized  under  that 
Law  be  clothed  wiib  such  a  power  by  merely 
naming  it  in  the  statement  filed  with  the  secre- 
tary of  state?  We  think  not.  The  action  of 
the  secretary  of  slate  in  Issuing  the  license  and 
the  certificate  of  organization  Is  necessarily,  to 
■  large  extent,  merely  ministerial.  Oregon  R. 
d  A'av.  Co.  V.  Oregonian  R  Co.  130  U.  B.  1  [33 
L.  ed.  B87];  4  Am.  &  Eng,  Cyclop.  Law,  tlUe 
Corporniiont,  p.  192,  note  1. 

Whether  tbe  uticlea  of  usoclaUoo,  otmsiat- 
flL.R.A. 


Ing  of  the  statement,  ibe  license,  the  report  of 
tbe  commissioners,  tbe  cerlifleate  of  organiza- 
tion, etc.,  do  or  do  not  confer  such  rights  and 
powers  Bs  are  authorized  by  tbe  law  isa  matter 
for  Judicial  dclermi  nation.  Counsel  for  appel- 
lee says:  "Wodonot  claim,  of  course,  that  Ibe 
action  of  the  secretary  of  state  Is  concluaire, 
and  not  subject  to  review  by  this  court,"  etc 

Tbe  question  whether  or  not  the  power  to 
purchase  slock  Is  alawful  purpose,  uader  sec- 
tion 1  of  tbe  Incorporation  Act,  which  pro- 
rides  that  "corporations  may  be  formed  in  tbe 
manner  provided  by  this  Act,  for  any  lawful 
purpose"  [III.  Rev.  Stat.  chap.  83,  g  1],  doei 
not  arise  under  this  branch  of  the  discuasion. 
It  wilt  be  pertinent,  when  we  corns  to  consider 
the  right  to  buy  and  hold  stock,  as  an  original 
and  independent  power  or  object  of  formation. 
It  is  not  dunied  by  theappellant  that  the  organ- 
ization of  appellee  fur  the  purpose  of  erecting 
gasworks  and  making  and  selling  ^a  is  an 
organization  for  a  lawful  purpose,  viewing 
that  as  the  roain  purpose  for  which  appeUce 
was  formed,  tbe  incorporators  could  not  luck  oo 
and  connect  with  such  main  purpose  the  power 
to  buy  and  hold  stock  in  other  goa  companies, 
by  merely  describing  such  power  in  the  state- 
ment. To  hold  that  they  could  confer  such 
power  by  wriline  it  down  In  the  statement 
would  be  to  bold  that  the  General  Assembly 
could  clothe  them  with  a  part  of  its  Icgislntiva 
functions.  When  a  corporation  is  formed  un- 
der tbe  General  Incorporation  Act,  for  tbe  pur> 
pose  of  carrying  on  a  lawful  business,  theLaw, 
and  not  the  stalement  or  the  license  or  the  cer- 
tifleaie,  must  determine  what  powers  can  be  ex- 
ercised as  incidents  of  such  business.  Bven  it 
shares  of  stock  be  regarded  as  personal  prop- 
erly, as  claimed  by  counsel  for  appellee,  sec- 
tion n  of  the  General  Law  provides  that  corpo- 
rations formed  under  it  "may  own  ...  so 
much  .  .  .  personal  estateasshall  benecessary 
for  the  transaction  of  their  business,  and  may 
sell  and  dispose  of  tbe  same  when  not  requited 
for  the  uses  of  tbe  corporation,  .  .  .  ana  may 
have  and  exercise  all  the  powers  neceraary  and 
reqviiaite  lo  carry  into  effect  the  objeuta  for 
which  they  may  tie  formed."  [111.  Rer.  Stat, 
cby>.  32,  g  5.] 

Ttiis  language  negatives  tbe  Idea  that  a  cor- 
poration formed  under  tbe  General  Law  can 
exercise  the  power  of  buying  and  holding  tbe 
stockof  olbercompanies.  A  company  engaged 
on  its  own  account  in  manufacturing  and  sell- 
ing gas  docs  not  need  tbe  stock  of  other  gas 
companies  in  order  to  traTis.iict  its  business. 
Hence  it  is  forbidden  lo  own  such  stock,  the 
same  being  "personal  estate." 

The  language  of  Ibe  Act,  as  thus  quoted,  ex- 
pressly restricts  thn  powers  of  s  corporation  or- 
ganized under  it  to  sucb  ^wera  as  are  neces- 
sary and  requisite  to  carry  into  effect  the  object 
for  which  it  was  formed.  We  bare  already 
seen  that,  where  the  object  of  forming  a  goa 
company  is  to  engage  in  ilic  burdncss  of  mak- 
ing and  selling  ^as,  the  purchase  of  slock  in 
other  companies  is  not  necessary  to  c<irry  sucb 
object  in  lo  effect  Therefore  tiie  General  lu- 
corporation  Act  not  only  does  nut  expressly 
authorize  the  purchase  of  audi  stock,  but  im- 
pliedly forbids  it  in  cases  where  Ibe  main  pur- 
pose of  the  corporate  creation  is  other  than  tba 
purchase  and  ^e  of  stocka.    It  has  been  held 


lujjioiB  iiurBuiE  Coom. 
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tint  the  povera  obtaioed  by  tbe  corporations 
OTKBDized  under  general  Ibttb  are  Decessarily 
reuiricteil  to  those  mentioDed  in  the  Act 
{Philadelphia  Medical  GoUege  Com,  8  Whart. 
44S):  that  In  sucb  cases  tbc  cbnrlerisvoid  as  to 
a]1  powers  and  privileges  HTanted  beypod  tbe 

K)vLsioDs  of  the  Statute  meek  t.  MeEuieii.  12 
a,  97)1  tbat,  if  unautboriEod  provisious  are 
added  to  tbe  articles  ol  incorpnTalinn,  all  acts 
done  pursuant  to  sucb  provisions  will  be  void 
(Ba^em  PI.  a.  Co.  v.  Vavglmn,  14  N.  Y.  54«); 
tliat  aajtbing  in  such  articles  notwerrantcd  by 
tbe  t'latuies  suCbnrtzing  ibe  formation  of  corpo- 
rate bodies  is  void  for  want  of  autb[>Iity(07^^n 
R.  A  Sat.  Co,  v.  Oregonian  B.  Co.  rapra), 
and  Ibat  sucb  articles  must  be  construed  strictly 
and  against  the  grantee,  and  in  favor  of  tbe 
goTeroment  or  ibe  general  public.    Iliid. 

Oar  conclusion  npon  this  branch  of  the  case 
It  tbat,  U  the  Chicago  Gas  Trust  Company  be 
regarded  as  a  corporation  formed  for  the  pur- 
pose ol  erecting  or  operating  gas-norka  and 
manufacturing  and  Kllingga»,  itbasno  power 
to  purchase  and  hold  or  sell  shares  of  stock  in 
olber  gas  companies  as  an  incident  In  sucb  pur- 
pose of  its  formation,  even  though  such  power 
Is  ^cifled  in  its  aniclea  of  incorporation. 

We  come,  now,  lo  the  second  view  of  the 
right  to  purchase  and  bold  Ibe  slock  of  other 
conipnoies,  which  Is  involved  In  the  iaaue  pre- 
sented by  demurreiB  loall  of  the  eleven  plea£. 
Including  the  first,  third  and  sevenUi.  The 
language  of  tbc  slatemeni  imports  an  intention 
lo  create  the  Cblca^  Gas  Trust  Company  for 
two  independent  objects.  Tbeclauses  describ- 
ing these  objects  are  connected  by  tbe  conjunc- 
tion "and.  Both  were  designed  to  be  of 
equal  Importance,  and  to  be  carried  out  inde- 
pendently of  each  other.  According  to  the  plain 
meaning  of  terms  in  which  they  are  set  forth, 
neither  was  to  be  regarded  as  secondary  or  In- 
cidental The  first  of  these  objects  is  staled  as 
follows:  "To  build,  erect,  purcbase,  lease, 
establish,  msiotain,  enlarge,  extend  and  operaie 
or  demise  works  In  .  .  .  Chicago,  .  .  .  and 
In  such  olber  place  or  places  in  .  .  .  iniinoisas 
said  corporalion  mav,  by  tbe  vote  of  the  ma- 
jority ot  its  stockholders,  elect,  for  tbe  mat^u- 
laciure,  supply,  rale  and  dlEtribution  of  gas 
and  electricity,  or  either,  for  the  luruinhingof 
lightj  heat,  fuel  and  power,"  etc.  There  is 
nothing  in  this  record  toabow  that  appellee  has 
ever  done  anyiblng  towards  the  accompllsb- 
meot  of  this  first  object.  The  second  of  the 
two  objects  is  stated  aa  follows:  "And  to  pur- 
chase and  hold  or  sell  tbe  capital  stock,  or  pur- 
cbase or  lease  or  operate  tbe  properly,  plant, 
good  will,  rights  and  franchises,  of  any  gas- 
works, or  gas  company  or  companies,  or  any 
electric  company  or  electric  companies,  in  .  .  . 
Chicago,  ...  or  eUcwhere,  in  .  .  .  Dlinois, 
as  said  corporation  may,  by  vote  of  tbe  major- 
ity of  the  stockholders,  elect,"  elc. 

Manufacturing  and  selling  gos  is  one  kind  of 
business;  dealing  in  stocks  Is  another  and  dif- 
ferent kind  of  DusinesB.  If  it  appeared  that 
tbe  appellee  was  engBged  in  both,  under  ila 
present  charter,  a  senous  question  might  arise 
as  to  the  power  to  ornnize  one  corpoiaiion  for 
two  distinct  purposes,  under  tbe  General  In- 
corporation Act  of  this  Btale.  This  record, 
however,  only  shows  that  the  appellee  Is  eser- 
clsittg  Uie  powei  designated  by  Uw  declaration 
BL.R.A. 


of  the  second  object  of  Ita  formation.  What 
Is  Ibe  power  which  It  is  so  ezercisingf  If  ap- 
pellee can  "purchase  and  hold  the  capital 
stock"  of  other  ksb  companies.  It  can  hold  sll 
tbe  capital  stock  ot  sucb  companies.  'Tb» 
capital  stock"  does  not  mean  a  part,  but  lb» 
whole.  We  have  already  seen  that  the  "capi- 
tal stock,"  as  those  words  are  here  used,  in- 
cludes all  the  shares  of  stock.  This  view  1» 
strengthened  by  the  use  of  tbe  words,  "or  pur- 
chase or  lease  or  operate  the  property,  plant. 


but  properly,  the  right  to  purchase  property 
would  not  be  mentioned  in  separate  words. 

Counsel  for  appellee  say  in  their  brief:  "It 
Is  a  pretty  nice  oistinction  (o  say  that  tbe  power 
to  buy  capital  stock  of  n  corporation  does  not 
Include  tbe  power  to  purchase  certain  of  tb* 
sbares  of  that  slock."  If  power  to  purcbaa» 
"capital  stock"  includes  the  powerto  purcliaM 
"cerlainofUie  shares  of  the  stock,"  then  power 
to  purcbase  "tbe  capital  slock"  includes  tha 
power  to  purchase  all  the  shares  of  such  stock. 
The  power  sougblto  be  conferred  by  these  arti- 
cles of  association  Is  !>omething  more  tbao  lb* 
mere  right  of  purchasing  certain  shareaot  slock 
of  Other  gas  companies  as  an  InveBlmenl.  An 
attempt  has  been  made  to  vest  the  Chicngo  Ga» 
Trust  Company  with  the  tremendous  puwer  of 
purchasing  and  holding  all  the  shares  of  slock, 
and  purchasing  andoperatingail  the  properly, 
rights  and  franchises,  ot  every  gas  company, 
not  only  in  Chicago,  but  in  tbe  citaie  of  Illtnois, 
What  has  been  done  under  the  power  thus 
claimed  to  have  been  lawfully  granted? 

There  were  four  gas  companies  in  the  Qty 
of  Chicago,  wbnse  names  have  already  been 
mentloDrd.  One  of  tbem,  ntjderan  old  char- 
ter of  1849,  had  the  right  to  lay  its  mains  and 
pipes  In  tbe  streets  without  permission  of  tbtt 
city.  Tbe  olber  three  bad  permission  to  do  m> 
under  ordinances  passed  by  tbe  city  council. 
All  of  them  laid  Iheir  pipes  and  mnins,  and 
were  engaged  in  making  pas  end  turnisbing  it 
to  the  inbabitanta.  They  were  tbe  only  goa 
companies  who  were  so  ennged,  and  who  bad 
undertaken  to  make  such  use  nf  the  public 
streets.  The  CblcHgoOas  Trust  Company  has 
purchased  and  now  holds  a  majority  of  all  ths 
shares  of  stock  of  these  four  compsnica.  It 
was  itself  organized  with  a  capital  stock  of 
139,000,000.  Tbe  capital  slock  of  the  four 
companies  was  $16,984,200.  How  great  ft 
majority  of  such  stock  is  held  by  the  appellee 
doesnot  appear  from  Iberecord.  Wbatrcaulis 
must  necessarily  follow  from  auch  ownttship 
of  a  majority  of  the  sharea  of  stock  of  Ihe-« 
four  compatiies?  One  result  ts  that  the  ChJcsgo 
Gos  Trust  Company  can  coiilrol  tbe  four  other 
compiinies.  Tbe  question  Is  iiot  whether  it  bat 
atteuipled  to   exercise  sucb  control;   (he  law 


Vranaait,  4»  N.  'y.  848;  Central  Ohio  Sotf 
Co.  V.  Outline.  86  Ohio  St.  666. 

The  8th  section  of  the  General  Incorporallnii 
Act  provides  that  the  corporate  powers  shall  bs 
erercist-d  by  a  Iward  ot  directors  or  manapert, 
and  that  tbe  number  of  such  directors  or  mana* 
gers.  and  their  terms  of  oflice,  shall  depend 

Xin  "the  consent  of  the  owneta  of  amajuriiy 
the  iharet  Ot  atock."    It  canool  be  aenleo 


1833. 


Pxopi.ie.  ex  rti.  Pr>BODT.  t.  Cbioaqo  Gas  Tbubt  Co. 


that  Ibe  appellee,  aa  owoer  of  Ifae  majorit;  of 
the  Bbares  of  stock  of  Ibeee  four  conipaDies, 
can  coDlrol  Ihein,  Id  the  exercise  of  all  Iheir 
corporate  poweiB,  tbroogb  a  board  of  managera 
of  lis  uwD  eclecLJOD. 

In  Weidenger  t.  ^yrvanee,  101  111.  378,  tbia 
court,  speaking  through  Mr.  Jvttiee  BcholBeld, 
■aid:  "The  stockboIilcTs  elect  the  direciors, 
and,  through  them,  carry  into  effect  the  cor- 
porate fuDCiioDB.  Presumably,  the  directon 
act  io  obeilleoce  to  the  acgregate  ntahes  of  the 
■lochholden,"  etc.  Mitbank  t.  Ntw  Turk,  L. 
E.  a  W.  R.  Oa.  04  How.  Pr.  3B. 

The  control  of  the  four  companies bj  tbeap- 
pellee— an  outside  and  iudepcuaeat  corporation 
— auppresae?  compelllioD  between  them,  and 
desiroys  their  diversity  of  intereat,  and  all  mo- 
tive for  com  pel  it  Ion.  There  is  Ihus  built  up  a 
virtual  monopoly  in  the  manufacture  and  aisle 


companies  ahonslhat  it  wasnottnakiDgamere 
Invesiment  of  aurplua  funds,  but  that  it  de- 
aigncd  and  intended  to  bring  the  four  com- 
pMoiea  under  its  control,  and,  by  cruabing  out 
competition,  to  monopoliM  the  gas  bunneBS  in 
Chicugo.  Tbe  Gteneral  Incarporatlon  Act  pro- 
vides "that  corpornilooa  maybe  formed,  io  tbe 
laanurr  provided  In  Ihla  Act,  for  any  lawful 
tnirpose,  except  banking,  insurance,  real  es'ale, 
Drokerage,  the  oi>eratioD  of  railroads  and  the 
businesa  of  loaning  money."  111.  Bev.  Btat. 
chap.  82,  ^  1. 

1be  purpose  for  which  a  corporation  Is 
formed,  under  tbe  Act,  must  be  a  lawful  por- 
pose.  tk>  far  as  appellee  was  organized  wlih 
tbe  object  of  puTcba«ing  and  holdinf;  all  tbe 
shares  of  the  canital  slock  of  any  gas  company 
in  Chicago  or  Illinois,  It  was  not  orKanlzed  for 
a  lawful  purpose,  and  all  acts  done  by  it 
towards  the  accomplishment  of  such  object 
•re  Illegal  and  Toid.  The  word  "unlawful," 
■•applied  to  corporalioos,  is  not  used  exclu- 
sively in  tbe  sense  of  nudum  in  u  or  in^wn 
prolixbilnm.  It  la  also  used  to  designate  pow- 
ers which  corporations  are  not  autliorized  to 
ezeicise,  or  contracts  which  they  are  not  au- 
tburlxed  to  make,  or  sets  which  tbej  are  not 
authorized  to  do; or,  Inotber  words,  such  acts, 
poweis  and  conirocta  as  are  vltra  tirti,  Fhink- 
tin  Co.  V.  Ltwiiton  Sat.  Intt.  and  Oreiftm  B. 
dtNaii.  Oa,  V.  Ortooaian  B.  Oo.  mipra. 

TLe  business  of  manufacturing  and  diatrlb- 
□ting  illuQiiDatlng  gas,  by  means  of  pipefi  laid 
in  Ibe  BLreela  of  a  cltv,  is  a  business  of  a  pub 
lie  character.  It  la  the  exercise  of  a  ftancblse 
heloDging  to  the  State.  The  servicet  rendered 
and  to  be  rendered  for  such  a  grant  are  of  a 

Cublic  naLur&  Companiea  engaged  In  such 
usiness  owe  a  duty  to  the  pablfc.  Any  un- 
leaeonable  realraint  upon  tbe  performance  of 
•uch  duly  is  prejudicial  to  the  public  interest, 
and  in  contravention  of  public  policy.  Ohieago 
Gat  Light  A  Coke  Co.  v.  Pto^t  Qm  Light  A 
Coke  Co.  121  HI.  530,  II  WeaL  Rep.  S8;  Qibbi  v. 
BaUinwre  litu  Omnot.  Oat  Oe.  180  O.  S.  866 
{U  L.  ed.  DTQ]. 

Wbaiever  lenda  to  prevent  competition  be' 
Iween  those  engaged  in  a  public  employment 
or  business  ImprMsed  with  a  public  character 
is  opposed  to  public  policy,  and  therefore  un- 
8URA. 


lawful.    Whatever  tends  to  create  a  montnioly 

Is  unlawful,  as  being  contrary  to  public  policy. 
2  Addison,  Cont.  748;  Greenbood,  Pub.  Pol 
180, 643, 854.  650,  670;  M<nru  Hun.  Goal  Oo.  v. 
BareJay  Coal  Go.  63  Pa.  178;  OroyT  v.  MeCan- 
oughy,  79  Dl.  S4B;  (kntral  R.  Co.  v.  CoUiru,  40 
Qa.  S82;  HiuUhvTtt  v.  Batannah,  G.  d  If.  A. 
a  CSj.  48  Oa.  18;  Wet  Virginia  Trantp.  Co.r. 
Ohio  Ritor  Pipe  Unt  Co.  23  W,  Va.  600. 


said:  "We  understand  It  to  be  a  well-aettted 
rule  of  iaw  that  on  agreement  In  general  re- 
straint of  trade  Is  contrary  to  public  policy,  il- 
legal and  void.  .  .  .  Wbatever  is  injurioua  to 
the  interest  of  the  public  is  void  on  ue  ground 
of  public  policy." 

In  Central  Ohio  Salt  Co.  T.  Gvihrie,  tupra, 
the  Supreme  Court  of  Ohio  said:  "Public  pol- 
icy unquestionably  favors  competition  in  trade, 
to  the  end  that  ita  commodities  may  t>e  afforded 
to  tbe  consumer  as  cheaply  as  possible.and  is  op- 
posed lomonopolies.whlchtendtoadvance  mar- 
ketprlces  to  the  Injury  of  tbe  general  public." 

We  are  reminded  by  counsel  that  the  appli- 
cation by  the  courts  of  public  pollcv  to  tbe  law 
ts  a  ttsurpatlon  of  legislative  funcuons.  And 
ondonbtedlT  some  couna  have  gone  so  far  as 
to  deserve  ue  charge  of  such  uEurpatlon.  But 
It  is  the  duty  of  tbe  judiciary  to  refuse  to  aus- 
lain  that  which  ia  against  tbe  public  policy  of 
tbe  State,  when  such  public  policy  la  mani- 
fested by  tbe  legislation  or  fundamental  law  of 
tbeSiata.  Hanta  Clara  Femalt  Academy  v.  Sui- 
Utaa,  116  111.  878,  4  West.  Rep.  114. 

By  chapter  38  of  our  Revised  Statutes,  It  is 
provided  ihat  "the  common  law  of  England, 
so  far  as  tbe  same  ia  applicable  and  of  a  ^n- 
etal  nature,  .  .  .  shall  be  tbe  rule  of  decision, 
and  shall  be  considered  of  full  force  until  re- 
pealed b.v  le^lative  authority."  Public  pol- 
icy is  that  pnnciple  of  law  which  holds  that  no 
suDject  or  dtlzcn  can  lawfully  do  that  which 
has  a  tendency  to  be  InJurloua  to  tbe  public,  or 
against  the  public  good.  This  principle  owes 
its  existence  to  the  very  sourcei  from  which 
the  common  law  issupplled.  Qreenhood,  Pub, 
PoL8,8. 

The  common  law  will  not  permit  Individu- 
als to  oblige  themselves  by  a  contract  either  to 
do  or  not  la  do  anything,  when  the  thing  to  be 


^Vend.  150;  Weit  Virginia  Tranm.  Oo.  v.  Ohio 
Eiver  Pipe  Lint  Oo.  33  W.  Va.  600. 

In  Btanton  v.  Alien,  S  Deolo,  484,  an  agree- 
ment, whose  tendency  was  to  prevent  compe- 
tition, was  held  to  be  void  by  the  principles  of 
the  common  law,  because  It  was  agalost  public 

galley,  and  injurious  to  the  interests  of  the 
tate.  "Contracts  creating  mouopoliea  are 
null  and  void  as  being  contrary  to  public  pol- 
icy."   8  Addiaon,  Coot  748. 

All  grants  creating  monopolies  are  made  void 
by  tbe  common  low.    7  Bacon,  Abr.  23. 

In  the  Cote  oftht  Monopolie*,  11  Coke,  84,  It 
was  decided,  as  long  ago  as  the  forty,  fourth  year 
of  the  reign  of  Queen  Elizabeth,  that  a  "grant 
to  the  plaintiS  of  the  sole  making  of  cards 
wiihlo  (be  realm  was  utterly  void,  and  that  for 
two  reasons:  (1)  that  it  is  >  monopoly,  and 
against  the  common  Uw;  (3)  VaA  U  la  against 
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dlven  Ads  of  Parliament,"  etc.  iJrfl  t,  Ltg- 
Mtt,  7  N.  T.  176;  Burke  t.  Child.  88  U.  8.  81 
Vail.  441  [22  L.  ed.  633]. 

If  cootracls  anil  granW  whose  tendency  is  to 
-create  moDopolies  are  void  at  common  law, 
theQ,  where  acorporatEon  is  orgHoized  under  a 
general  statute,  a  provision  In  the  dcclavalioo 
of  its  corporate  puiposi's,  the  necessary  effect 
of  which  IB  tbe  creation  of  a  raonopoly,  will 
also  be  veld.  Speaking  of  tbe  articles  of  asso- 
ciation of  corporations  formed  uoder  general 
laws,  tbe  Supreme  Court  of  the  United  Slates 
Ea;B:  "  We  Dave  to  consider,  wben  such  erti 
-cles  become  the  subject  of  constructioD.  that 
thev  are,  in  a  sense,  ex  parte.  Their  formation 
and  execution— what  Khali  be  put  into  them,  aa 
well  aa  what  ahall  be  left  out — aa  not  take  place 
Doder  the  supervision  of  any  official  authority 
whatever.  They  are  the  production  of  privaie 
ciiizena,  gotten  up  In  the  tntetest  of  the  pBrties 
who  propose  to  become  corporators,  and  stimu- 
laled  bj  their  zeal  for  the  personal  advaniage 
of  the  parties  concerned  rather  Iliiin  tbe  general 
gocil.  .  .  .  These  articles,  which  necessarily 
Bisume  by  the  sole  action  of  the  corporators 
ecormoua  powers,  many  of  which  have  been 
heretofore  considered  of  a  public  character, 
aonielimes  afTecting  the  Interi'Sla  of  the  public 
very  largely  and  very  seriously,  do  nol  com- 
mend IheniBelvesto  tbe  judicial  mind  as  a  class 
of  iiistiumentsret^uirlnc  or  justifying  an^  very 
liberal  construction.  Where  the  question  is 
whether  Ihcy  conform  to  the  authority  given 
by  statute  Id  regard  to  corporate  organizations, 
it  Is  always  (o  be  determined  upon  Just  con- 
Blruclion  of  the  powers  granted  ttierein,  with  a 
due  regsrd  for  all  tbe  other  laws  of  the  State 
iipoD  that  subject.  .  .  .  The  manner  in  which 
these  powers  shall  be  exercised,  and  their  sub- 
jection to  the  restraint  of  (he  general  laws  of 
the  State,  and  its  general  principles  of  public 

KUcy,  are  not  in  any  sense  enlarged  by  insert- 
J  in  Hie  articira  of  as»>ciation  the  authority 
to  depart  therefrom."  Oregon  S.  i£  ^iiii.  Co. 
T.  Oiegonian  S.  Co,  aapra. 

In  Ihe  Oregon  Eailieay  Qxte,  nipra,  a  rail- 
road corporation  bad  been  or^ni7.ed  under  a 
general  law  of  the  Stale  of  Orc^n  which  con- 
tained tbe  following  provision:  "Whenever 
three  or  more  persons  shall  desii«  to  incorpo- 
rate themselves  for  the  purpose  of  engaging  in 
any  lawful  enterprise,  business,  pursuit  or  oc- 
cupation, they  may  do  so  in  the  manner  pro- 
Tided  In  this  Act;  and  it  was  declared  in  tbe 
articles  of  association  that  the  company  micht 
eieicise  tbe  power  to  lease  tbe  railroaa.  The 
court  there  held  that  tbe  power  to  lease  its  road, 
and  turn  over  the  use  of  its  franchises  to  an- 
other company,  wasnot  authorized  by  tbe  Gen- 
eral Incorporalicn  Act  of  the  State,  nor  by  the 
course  of  legit'latioQ  therein,  and  that  there- 
fore such  power  could  not  be  conferred  by  the 
declaration  contained  in  the  articles  of  aasoci- 
alioo.  The  leasing  of  the  road,  in  the  absence 
of  statutory  authority  therefor,  was  not,  sanc- 
tioned as  being  a  "  lawful  enterprise."  within 
the  meaning  of  the  language  above  quoted. 

The  public  policy  of  a  State  may  be  Indi- 
cated  by  the  provisions  of  its  Constitution  as 
related  to  past  and  present  legislation. 

In  /fan  OT'tant  Oai  Liglit  Co.  v.  Louitiana 
UuM  <6  Eeai  P.  A  Mfg.  Co.,  IIB  U.  8.  660  ^ 
L.  ed.  C16],  a  gaa  company  had  been  gireo,  in 
9L.R.A. 


1B8S,  the  exclusive  privily  of  making  and 


pnvllege  waa  abrogated  by  Ihe  new  Cons'itu- 
lion  ori879,  which  contained  a  provision  abol- 
ishing the  monopoly  Features  m  aU  existing 
charters,  Tbe  United  Blales  Supreme  Court 
said  in  that  case:  "The  monopoly  clause  only 
purpose  to  reverse  tbe  policy,  pievi. 
ously  pursuea,  of  granting  to  private  corpora- 
tions francbisea,  accompanied  by  exclusive 
privilegea,  as  a  meana  ol  accomplishing  public 
objects."  We  have  been  referred  to  more  than 
fifty  special  charters  granted  by  the  Legisla- 
ture of  this  atale.  in  tbe  vears  1853, 1854,  1865, 
18S7,  1859,  1861,  1860,  1867  and  1869,  to  gas 
companies  in  various  cities  and  towns  in  tbo 
State,  each  one  of  which  confers  Ihe  exclusive 
privilege  of  laying  gas-pipes  in  the  sireeia  for 
a  number  of  years.  But  when  Ihe  Constitution 
of  lb70  was  adopted,  it  provided  in  section  33, 
art.  4,  that  the  General  Assembly  should  pass 
no  local  or  special  law  for  "  granting  to  any 
corporation,  association  or  individual  any  spe- 
cial or  exclusive  privilege,  immuaity  or  fran- 
chise whatever;"  and  in  section  1  of  article  11, 
that  "  no  corporation  shall  be  created  by  spe- 
cial laws,  ,  ,  .  but  the  Qcneral  Assembly 
shall  provide,  by  general  laws,  for  the  organs 
zation  of  all  corporations  hereafter  to  be  cre- 
ated." Hanifeatiy  Ihe  Constitution  of  la70 
reversed  tbe  old  policy  of  granting  exclusive 
privileges  to  gas  companies.  After  1870  the 
public  policy  of  tbe  State  was  against  the  grant- 
ing of  exclusive  privileges  to  corporations  of 
any  kind.  The  Oeneral  Incorporation  Act  of 
1873  was  passed  In  pursuance  of  section  1 ,  art 
11.  The  prohibition  of  special  charters  grant- 
ing exclusive  privileges,  and  the  authorization 
of  IncorporatiODSunder  a  general  law,  followed 
by  the  passage  of  such  v  law,  put  tbe  people  of 
ihisBinte  on  record  as  being  opposed  to  the  cre- 
ation of  monopolies  of  all  kinds. 

But  of  what  avail  is  it  that  any  number  of 
gaa  companies  may  be  formed  under  the  Qcn- 
eral Incorporation  Law,  if  a  giant  trust  com- 
pany can  be  clothed  with  the  power  of  buying 
up  and  holding  the  stock  and  property  of  such 
companies,  and,  through  the  control  thereby 
attained,  can  direct  all  their  operations,  and 
weld  them  into  one  huge  combinationT  The 
several  privileges  or  franchises  intended  to  be 
exercised  by  a  number  of  companies  are  thus 
vested  exclusively  In  a  single  corporation.  To 
create  one  corporation  for  the  express  purpose 
of  enabling  it  to  control  ail  tbe  corporations 
engaged  in  a  certain  kind  of  business,  and  par- 
ticularly a  business  of  a  public  character,  is 
not  only  opposed  to  the  public  policy  of  tbe 
State,  but  is  in  contravention  of  tbe  spirit,  if 
not  tbe  letter,  of  tbe  Constitution.  That  the 
exercise  of  the  rower  attempted  to  be  conferred 
upon  the  appellee  Company  must  result  In  tbe 
creation  of  a  monopoly  rtsulta  from  the  very 
nature  Of  the  power  itself.  If  the  privilege  of 
purchasing  and  holding  all  the  shares  of  stock 
in  all  the  gas  companies  of  Chicago  can  be  law- 
fully conferred  upon  appellee  under  tbe  Gen- 
eral Incorporation  Act,  it  can  be  lawfully 
conferred  upon  any  other  corporation  formed 
for  tbe  purpose  of  buying  and  holding  all  tbe 
shares  of  stock  of  said  gas  companlee.  The 
design  of  that  Act  was  that  any  number  of  cor- 
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pOTstJoDS  mtglit  be  organized  to  engage  Id  tbe 
same  busioeBs,  if  it  sbould  be  deemed  deelrable. 
But  the  busiacsa  now  under  coasideralloii  could 
battlly  be  eseTcised  by  two  or  ibree  corponi* 
tions.  Suppose  ibat,  after  appellee  bad  pur- 
chased and  become  llie  bolder  of  tbe  majonty 
of  shares  of  sloctt  of  the  (our  companies  In 
Chicofjo,  another  corporation  had  been  organ- 
ized nitb  tbe  same  object  in  view;  tbat  &  to 
say,  for  tlie  purpose  of  purchasing  and  holding 
a  mejoritj  of  the  shares  of  stock  of  the  gae 
companies  jo  Cliicaco,  there  being  only  four  of 
such  companies.  Wbat  would  there  be  for  tbe 
corporation  last  formed  to  do  T  It  could  not 
carry  out  the  object  of  its  crealion,  t>ecaiise  the 
■  8U)ck  it  was  formed  to  buy  was  already  owned 
bv  an  existing  corporation.  Hence  to  grant  to 
lie  ajlpellee  the  privilege  of  purchssiog  and 
holding  the  capital  stock  of  an^  traa  company 
in  Chicago  is  to  ffrant  to  it  a  piivilege  wLic*"  "■ 
«xcluslvc  in  its  ch»racter.  It  la  making  usi 
the  General  Incorporslion  Law  to  secur 
special  ■'  privilege,  immuniij  or  francliise;' 
Is  obtaining  a  special  cborler  under  the  cc 
and  throueh  the  machinery  of  that  Lnw,  for  a 
purpoHO  forbidden  by  the  ConstituLion.  To 
create  one  corporation  Ibat  it  may  destroy  the 
enereicsofail  other corporalions of agiTenki  ' 
and  suck  tbttr  life-blood  out  of  them.  Is  no 
"lawful  purpose." 

It  may  be  here  stated,  as  showing  tbe  policy 
of  tbe  tSlate  to  be  against  the  piircb:ise  by  one 
gn»  company  of  slock  in  oilier  corporations, 
that  the  power  lo  purchase  such  stock  is  not 
granted  in  any  of  the  more  than  fifty  special 
cliaiters  aboye  named.  On  tbe  contraiy,  in 
each  of  these  charters  the  power  of  tbe  gaa 
company  to  acquire  and  hold  personal  property 
is  limilnl  to  such  pergonal  estate  "as  may  be 
necessary  and  proper  for  the  const  ruction,  ex- 
tension end  usefulness  of  the  works  of  said 
company,  and  for  tbe  manneement  and  good 
governmint  of  the  same,"  The  power  of  pur- 
chasing and  holding  the  capital  stock  of  the 
[our  gas  companies  in  question  lends  to  relieve 
uppcillre  of  a  proper  share  of  ita  legal  obliga- 
tions, and  to  enable  it  to  carry  on  a  eaa  busi- 
ness without  subjecting  itself  to  Ibe  rosirictiona 
Imposed  by  the  Statute.  To  this  extent  the 
exirci-e  of  such  power  is  not  lawful. 

The  successful  op^raMon  of  a  gas  company 
In  any  ciiy  requires  Hie  use  of  the  public  sireeis 
for  (be  purjKise  of  laying  pipes  and  mains. 
Section  1,  art.  6,  of  tbe  General  Act  for  the  In- 
coriHiratloD  of  Cilies  and  Villages  confers  upon 
the  city  council  the  power  lo  regulate  (be  uxe 
)>f  ibe  streets,  to  provide  for  the  tightios  of  the 
same,  and  to  regulate  the  openings  therein  for 
liie  laving  of  gas  pipes  and  mains,  and  erecting 
gOR-lighta.  By  tbe  same  section  it  is  also  pro- 
vided that  any  company  "organized  for  the 
purpose  of  manufacturing  illuminaiing  pis  to 
supply  cities  or  villages,  or  tbe  inbntiilsnls 
thereof,  with  tbe  same,  shall  bave  the  right,  by 
'Consent  of  tbe  common  council  (subject  to  ex- 
isting rigbls),  to  erect  gas  factories,  and  lay 
donn  pipes  In  tbe  streets  or  alleys  of  any  city 
4>i  village  in  this  Slate,  subject  lo  such  regula- 
tions as  any  such  city  or  village  may  by  ordi 
nance  Impose."  The  General  Act  for  tbe  Form- 
alion  of  Corporations,  considered  with  refer 
«Dce  to  tbe  powers  conferred  by  It  upon  gas 
compsniea  organized  under  it,  must  tx  con- 
fl  L.  R.  A. 


Btnied  in  conneclioD  with  tbe  Ci^  Incorpora- 
tion Act.  Tbe  provisions  of  the  liitter  Act,  a* 
above  quoted,  are  to  he  considered  as  a  part  of 
every  cnarter  granted  to  a  gas  company  under 
tbe  former  Act.  Tbe  charter,  or,  speaking 
more  accurately,  the  articles  of  associulion,  of 
every  such  gas  company  can  only  be  issued  or 
accepted  subject  to  the  foregoing  provisions. 
Hence  tbe  appellee  Company  could  not  ezer. 
else  tbe  power  of  operating  works  for  the  man- 
ufacture and  sale  of  gas  in  Chicago  without 
submitting  to  such  regulations  as  Ibe  common 
council  of  tbe  city  might  by  ordinance  impose, 
nor  could  it  erect  a  gas  factory  and  lay  its  pipes 
in  the  slrects  wilbout  the  consent  of  Ibe  com- 
mon counciL  It  accepted  its  certificate  of  or- 
ganization subject  to  the  condition  that  it 
would  obtain  such  consent  and  submit  to  such 
regulations,  if  it  engaged  in  the  business  of 


this  condition  in  its  cspacity  as  a  separalf  and 
indciiendent  organization,  and  not  as  tbd  gor- 
erning  influende  in  the  directories  of  other  or- 
ganizations. BuL  it  either  does  or  may  en^^ 
111  the  business  of  making  and  selling  gns  in 
Chicago  without  obtaining  the  consent  of  tbe 
council,  and  without  snbmitling  lo  the  regula- 
tions of  the  ciiy,  by  operating  through  the 
four  companies,  a  majority  of  tvhose  slock  it 
owns,  and  whone  business  it  con  therefore  con- 
trol. It  thus  indirectly  makes  U!>e  of  privileges 
granted  to  the  four  companies,  but  never 
pranted  directly  to  Itself.  Tbe  regulations 
which  the  common  council  might  have  deemed 
it  necessary  to  make,  with  reference  to  the  use 
of  tbe  streets  by  appellee,  may  not  have  U-en 
the  same  as  those  which  the  four  compimies 
were  required  to  submit  to.  But  Ibis  is  cot 
all.  By  the  terms  of  the  pri>vision  above  quot- 
ed, appellee  conld  only  obtain  tbe  consent  of 
tbe  council  10  erect  gas  factories  and  lay  pipes 
in  the  sireeta  of  tbe  city  "suhji'Ct  to  existing 
rights."  What  were  "existing  righwf'  The 
rights  already  secured  by  tbe  four  companies 
to  use  the  streets  and  alleys,  and  make  aud  sell 
gas.  But  tbe  appellee,  through  the  cunlrolUng 
interest  wbicb  il  owns  In  tbe  stuck  of  the  four 
compnnies,  can  use  Ihe  streets,  and  make  and 
sell  Kas,  independently  of  the  existing  rights  of 
the  lour  companies;  and  not  only  so,  but  it 
cither  does  or  may  absorb,  combine  and  use  the 
rii^hts  of  said  companies,  and  subordinate  them 
to  ita  own  purposes.  In  the  mode  Uiua  indi- 
cnted,  the  appellee,  in  the  execciseof  Ibe  eilraor- 
dinnry  power  sought  to  be  conferred  upon  it, 
may  avoid  tbe  wholesome  restrictions  of  the 
law  applicable  to  the  circumsiances  under 
which  gas  compnnies  are  permitted  to  use  tha 
public  streets.  By  the  use  of  the  words  "sub- 
ject to  existing  rights"  in  the  City  Incorpora- 
tion  Act  the  Legislature  plainly  indicated  its 
intention  that  there  should  be  no  combination 
between  gas  companies,  but  that  each  should 
separately  pursue  its  business  of  furnisliin?  gas 
to  the  inhabitants.  If  every  new  company 
seeking  the  consent  of  the  council  to  its  use  of 
llie  streets  for  laying  gas  pipes  is  required  to 
accept  such  consent,  "subject  to  exii>ting 
rights,"  the  companies  already  existing,  and 
already  exercising  tbe  rights  of  using  the  si  recta 
and  fumiithing  ugiit,  must  be  allowed  to  con- 
tinue to  do  GO,  and  to  do  eg  Indepeodently  of 
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the  new  compaDy,  tod  u  separou  organiza- 
Uoiis  under  tbelr  TeapectlTe  cbarteis.  Gas 
companiea,  being  engaged  In  a  business  of  a 

SubBc  character,  are  charged  with  Ihe  per- 
irmance  of  public  duties.  Tbeir  ose  of  the 
streets  nbose  Fee  Is  held  bj  tbe  municipal  cor- 

Eraticn,  Id  trust  for  tbe  Mneflt  of  the  public, 
s  been  likened  to  the  exorcise  of  tbe  power 
ol  emincDt  liomaln.  Chicago  GatLight  A  Coke 
Co.  V.  Pa/pUt  Gni  Light  it  Coke  Go.  lupra. 

In  Qitbt  V.  Baltimore  City  Ooniel.  Ohm  Co., 
tupra,  the  Supreme  Court  of  Ihe  United  States, 
in  an  able  opinion  delivered  bj  Mr.  Ckitfju*- 
liM  Fuller,  uses  these  words:  "These  gas  com- 
panies entered  tbe  streets  of  Baltimore  under 
their  cbarlerg.  In  the  eiercige  of  tbe  equivalent 
of  the  power  of  eminent  domsln.  and  ue  to  be 
held  as  bsvlnt;  assumed  an  obligation  to  fulfill 
the  public  purpoeea  to  tubserve  wbicb  the; 
were  Incorporated." 

Tbe  privileges  awarded  to  the  four  gas  com- 
panies under  their  respective  charters  were 
given  tbem  in  return  for  and  in  conaldenillon 
of  services  to  be  tendered  bj  tbem  to  the  pub- 
lic. When  the;  entered  the  streets  at  Cblca|n>, 
they  assumed  the  performance  of  the  public 
duty  of  fuinisliing  light  to  the  inbsbllants. 
That  they  should  be  permitted  or  required  or 
forced  to  abandon  the  performance  of  such 
public  duty  is  sgaiost  the  policy  of  the  law. 
The  public  duty  is  Imposed  upon  each  com- 
pany separfttely,  and  not  upon  tbe  four  when 
combined  together.  Each  for  itielf,  when  it 
accepted  the  articles  of  association,  assumed  an 
oblJgBtion  to  perform  the  objects  of  its  Incor- 
poration. But  tbe  appellee,  tbrougb  the  con- 
trol which  it  does  or  may  exercise  over  tbe  four 
companies  bj  reason  of  its  ownenbip  of  a  ma- 
jority of  their  stock,  renders  it  impossible  for 
them  to  discharge  tbelr  public  duti»,  except  at 
tbe  dlclaiion  of  an  outside  force,  and  in  tbe 
manner  prescribed  by  a  corporalion  operating 
Indepeodently  of  tbem.  Ther  are  thus  virtu- 
ally forced  to  abandon  theperfornnanceof  their 
duly  to  the  publia  Tbe  freedom  and  effective- 
ness of  their  action  in  canning  out  the  pur- 
poses of  Ibeir  creation  are  seriously  interfered 
wilh,  if  not  actually  destroyed.  A  power 
whose  exercise  leads  to  sucb  a  result  cannot  be 
lawfully  intrusted  lo  any  corporate  body. 

We  held  In  Chieaso  Oa§  Light  di  QAt  Oe.  . 
Pe^pl^t  Gat  Light  A  Coke  Co.,  tupra,  that  for 
the  reasons  tbere  stated  a  contract  between 
twoof  Ihesefourcompanies.theeffecl  of  which 
was  to  slifie  coiDpetitlon  between  them,  and 
necessitate  an  abandonment  of  their  public  du- 
ties, was  agalofct  public  policy,  and  could  not 
be  enforced.  The  attempt  to  consolidate  Ihe 
two  compBDies  by  placing  the  majority  of  tbelr 
stock  in  the  hands  of  tbe  appellee  would  ac 
coinpliali  tbe  same  unlawful  result  which  was 
sought  to  be  obtained  by  tbe  forbidden  con- 
tract. In  ordinances  passed  by  the  common 
council  of  Ibc  City  of  Chicago,  granting  per- 
mibsion  to  the  other  twoof  tbe  four  cooipsn lea, 
to  wit,  Ihe  Equitable  Qas-LiKht  &  Fuel  Com- 
pany  and  tbe  Consumers'  Gaa  Company  loi 
Its  predeccasorj,  lo  lay  pipes  in  the  streets  tot 
tbe  purpose  of  stipplylng  gas  to  Ihe  inhabitaiitf 
of  the  city,  it  was  provided  that  such  permis 
sion  should  not  take  effect  until  the  two  last- 
named  companies  had  siven  bond  not  to  "sell, 
tease  or  tranater  their  franchiaes  and  privileges 
SL.KA. 


any  other  gas  compaoy,"  and  not  to  "enter 
Into  any  combination  with  any  other  oompanj 
conceroing  tbe  rate  (or  price)  to  be  charged  for 
gaa."  But  tbe  Chicago  Oas  Trust  Company, 
by  reason  of  lis  ownersblp  of  the  majority  of 
the  shares  of  stock  of  the  Consumer's  Companj 
and  tbe  Equitable  Company,  can  effect  a  virtual 
transfer  of  tbeir  franchises  and  privilegee  to  it- 
self, in  qdte  of  the  condition  imposed  by  the 
ordinance,  and  in  utter  disregard  of  the  pablio 
intereata. 

We  concur  la  the  following  views  axpressed 

7  the  Supreme  Court  of  Georgia  iu  the  castt 

'  Central  B.  Co.  v.  OoUiiu,  eupra:  "All  ex- 
perience has  shown  that  large  accumulationa. 
of  property  In  hands  Ukely  to  keep  it  Intact  for 
a  long  period  are  daQgerous  to  the  pubUc  weaL 
Having  perpetual  succession,  any  kind  of  » 
corporation  baa  peculiar  facillttes  for  such  ao 
cumulation,  and  mostgovernmeDls  have  found 
it  necessary  to  exercise  great  caution  in  their 
granta  of  corporate  powers.  Sveo  religiona 
oorporotlona,  professine,  and  In  the  main,  truly, 
notning  but  the  EeneriJ  good,  have  proven  ob- 
noxious to  this  objecllon,  so  that  In  England  it 
was  long  ago  found  necessary  lo  restrict  them 
intheirDowersofacquIringrrail  estate.  Freed, 
as  sucb  bodies  are,  from  the  sure  bound  to  tbe 
Bcbemes  of  individuals, — tbe  grave, — they  ai« 
alile  to  add  field  to  field,  and  power  to  power, 
until  they  become  entirely  too  stroos  for  that 
society  which  Is  made  up  of  Ihow  whoae  plan* 
are  limited  by  a  single  life." 

We  are  of  the  opiuion  that  tbe  court  brIOT 
erred  in  ovetruUng  tbe  demurrers  to  the  pleas. 

The  jvdgjueni  qf  lie  Cireuit  Court  it  ra- 
vened,  and  the  cause  is  remanded  lo  that  cour^ 
with  directions  lo  sustain  the  demurrer  to  lb» 
pleas,  and  for  further  proceedings  in  acconlano* 
with  ihe  views  here  expressed. 

Petition  foe  rehearing  denied. 


Samuel  W.  CHAFUAN. 


1.   A  eommon  ea^iiar  emnnoli  even  (IT  e^' 

vnai  oontisot,  ezampt  Itaell  from  UabtUv  lor 
loases  reauJtlnit  from  lis  gnm  neKllseaoa  or  wU^ 


B.  An  »maimt  naaad  In  m  bUl  otlMMng 
natha  limit  ofU»bUltrwlUaot  rwtriot  ■«• 
oover;  for  a  lusa  dje  to  grias  neKlljrenoe,  wber* 
the  amount  was  Inserted  bj  ttae  uirrler's  ageot 
wltbout  asktns  any  queatlon*  as  to  Ute  value  of 
tlH  propertr,  and  wiibout  notloe  to  tbe  sblpper 


APPEAL  br  defendant  from  a  jodgmenl  of 
tbe  Appellate  Court,  Second  Diairict,  at- 

No<r>.-Cbrrler  mar  Umlt  or  ratrlct  bli  ItaMII^ 
bfcootiDot.  Bee  nole*  Co  UJobmond  ft  D.  R.  CO.  r. 
Pajoe  (Va.)  S  L.  H.  A  MB;  HuU  v.  (Aloaso,  St.  P. 
H.AO.  B.Co.(UiaD.)  S  L.  H.  A.  EST.  Uartwdl  v. 
Northem  Pus.  Bxp.  Co.  (Dak.)  S  I.  B.  A.  Stt ;  Norib 
Amerloa  Ins.  (».  T.  Baston  (Tax.)  I  L.  R.  A.  «Ut 
HIaMuri  Pao.  a  Oo.  v.  Iver  (Tex.)  lUU-A-UO. 


Chioaoo  a  NoRTHwansBK  B.  Co.  T.  Chapkah. 
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Hfniiiir  *  judcment  of  the  Circnit  Court  for 
Kaoe  County  Id  favor  of  plaintiff  for  |3,S90 
Id  ui  aciioD  to  recoTer  dBmbtces  for  tbe  losa  of 
plaiotifl's  faoise  while  In  defenilaiifB  pOBSPssion 
for  priiposra  of  trargportatioD  vmder  a  contract 
llmltJDg  defeudant'B  Uabilltj  in  caae  of  loaa  to 
$100.     Afirmfd. 

Tb«  caw  nifflcientlT  appeaiB  in  the  opinion. 

Mr.  W.  C.  Gondy,  with  Mturi.  W.  B, 
Kaap  and  R.  N.  Botaford,  for  appellant. 

Mr.  A.  H.  Bftrry,  with  Mturt.  Bb«r- 
wood  *  Jonea,  tor  appellee. 

Shope,  Ok.  J.,  delivered  the  opinion  of  the 

This  la  an  artion  on  the  caae  bj;  appellee 
a^inst  appellaDt,  aa  a  common  carripr.  to  re- 
cover damaj^  for  the  loaaof  tbe  plaiDtlffa  bnrae 
while  beinc;  ahipped  over  appellant's  railroad. 
There  is  little  dispute  aa  lo  the  facta  of  the 
case.  There  was  ample  evidence  to  tbow  erosa 
nexliei'Dce  on  the  part  of  tbe  aervants  of  tbe 
defendant  fmm  which  the  in]urj  to  the  borse 
mulled.  By  rhe  ruling  of  the' trial  court  In 
Kiting  an  inatmction  for  the  plaintiff,  and  in 
ue  modification  of  one  aabed  by  tbe  defend- 
ant, the  question  of  law  is  presented  whelber 
It  la  competent  for  a  railway  carrier  to  limit  or 
Ttttrict  by  contract  ita  liability  for  an  injury 
to  properly,  (luring  Its  traDsporlatioD,  againal 
the  gross  nci;li);ence  of  the  carrier  or  ita  aerv- 
anin.  Tbe  Act  in  respect  of  common  carriers, 
approved  March  37,  1ST4.  provides  "Ihat, 
whenever  any  property  la  received  by  a  com- 
iDoa  carrier  lo  be  transported  from  one  place 
to  another  within  or  without  thla  Stale,  it 
(hall  not  belawful  for  such  carrier  to  limit  his 
common-law  liability  safely  to  deliver  such 

Coperty  at  the  place  to  which  tbe  same  is  to 
Iran-'ported.  bj  any  sllpulalion  or  limitation 
eipre^sed  in  tbe  receipt  jriven  for  ancb  prop 
erty."  Thla  Is  suba'antlally  re-enacted  In 
<f  ^,  chap.  114,  relatlDK  to  raUroada.  Hev. 
Sfnt.  18>B.  chap.  114,  §  ffl. 

These  ^'latulea  do  not  in  terms  prohibit  com- 
mon  carriers  from  limiting  their  commoD-law 
liabiliiies  by  contract  with  the  owner  of  prop- 
frty  delivered  for  Iran aportnl ion.  Formerly 
tbe  restriction  of  a  carrier's  liability,  when  ez- 
prrsscd  in  a  mere  receipt,  often  gave  rise  to 
the  question  an  lo  whether  the  shipper  had 
knnwingly  assented  thereto,  and  thla  enactment 
was  doubtlessly  intended  to  obviate  the  diffl- 
cnlty  ji^owine  out  Of  that  condition.  In  many 
respects  a  railway  carrier  may,  by  ejipresscoa- 
'"     ',,  limit  its  strict  common-law  liabilit 


V  by  apecial  contract  limit  tbe  liability  to 
fucb  damai^  or  loss  aa  may  occur  on  its  own 
line  of  carriage.  IlHnoi*  (krU.  H.  Oa.T.  Frank- 
enfiT7.  54  Dl.  88;  Ohifago  AN.  W.  R.  Co.  v. 
Mo-ifort,  60  ni.  175;  Fidd  v.  Chicago  A  H.  I. 
R.  ri>.  7t  in.  «8;  Eru  R.  Co.  v.  Wikot.  84  111. 
Zia-.JCdbash, 8t.  F..  S P.  R.  Co.  t.  Jagga-man, 
lin  III.  407.  a  West.  Rep.  868. 

The  carrier  may  limit  Its  liabilities  against 
loM  by  fire  without  hla  fault  ( Van  Sehaaek  t. 
.VorUfm  TYantp.  Co.  S  Bias.  3M);  and  the  lia- 
bility may  thus  be  limiied  as  an  Insurer,  and 
aitainal  other  loss,  not  attributable  to  Its  negll- 

Ece  or  that  of  ita  aervanls,  and  may  require 
value  of  goods  offered  for  Iranaportalion  to 
be  fixed  by  &v  shipper,  to  protect  Itself  against 
frand  In  case  of  loaa, 
6L.R.A. 


Tbe  conrtB  of  di*]>flta1e  have  never  held  tliat 

the  carrier  may  limit  or  restrict  its  liability  for 
loss  or  damage  resulting  from  Its  own  gross 
negligence,  or  the  gros*  Degligeace  of  Its  aerv- 
ants. On  ttaecontrary,  It  has  been  repeatedly 
and  uniformly  held  that  It  cannot  do  so,  even 
by  ezpreas  contract  with  the  shipper.  Tbe 
question  first  arose  in  lUinoU  Cent.  R.  Oa.  v. 
iforrixm,  19  HI.  188,  and  it  was  there  aald: 
"We  think  tbe  rule  a  good  one,  aa  eslabllslied 
in  England  and  Id  thla  country,  that  railroad 
companies  have  the  right  to  restrict  their  lia- 
bility aa  common  carriers  by  such  contmcia  as 
may  be  agreed  upon  specially,  they  still  re- 
mstnlng  liable  for  gross  negligence  or  willful 
misfeasance,  against  which  ^od  morala  and 
public  policy  forbid  that  they  should  be  per- 
mitted to  sdpulale."  And  aiibstantlally  the 
same  language  Is  naed  in  IViiwii  Cmt.  R.  Oa. 
V.  Rtad,  §7  ni.  481,  and  ialOinoU  Cent.  A  Co. 
\.Adanu,^Itt.  474. 

In  lilinoit  OnU.  S.  Oo.  v.  8my»gr,  88  Dl.  854, 
It  waa  held  that  a  railroad  company  may  re- 
strict its  liabilities  for  losa  or  Injury  occurring 
during  the  transportation  of  property,  the  car- 
rier beinr  stilt  held  liable  for  gross  negligence 
or  willful  misfeasance. 

So  in  lUinnia  Gent.  B.  Co.  v.  Adam*,  tvpra, 
ll  is  said  "that,  although  a  raSlroad  compuny 
might  protect  itself  by  contract  againat  certain 
risks  assumed  by  common  carriers  and  belong- 
ing lo  their  vocation,  it  was  contrary  to  good 
morals  and  public  policy  Ihat  they  should  be 
allowed  lo  stipulate  against  thpir  own  eross 
negligence,  or  that  of  their  employSa,  orlhelr 
willful  default." 

In  Opptnlieimtr  v.  Untied  Slatet  Exp.Oa.,  69 
m.  83,  the  court  holds  that  the  contract  ex- 
empting carriers  from  llabiiltlea  la  not  to  be 
construed  as  providing  at^lnst  loM  or  Injury 
occasioned  by  actual  negligence  on  their  part 

In  the  subspqutnl  case  of  Arnold  v.  lUinoit 
Otnt,  R.  Co.,  88  111.  273.  It  waa  said:  "  The 
doctrine  ia  settled  In  this  court  that  railroad 
companies  may  by  contract  exempt  themselves 
from  liability  on  account  of  the  negligence  of 
their  servants,  other  than  that  which  is  gross 
or  willful." 

In  the  Read  Com,,  mpra,  tbe  question  aro^e 
where  the  plaintiff  waa  riding  on  a  free  ticket, 
on  the  back  of  which  was  an  indorsement  to  the 
efiTect  that  the  person  accepting  the  same  as- 
aumes  all  risks  of  accident  and  expressly  agrees 
that  the  company  shall  not  be  liable  under  any 
circumstances  for  Injury  lo  the  person  or  prop. 
erty  of  the  passenger  while  using  th^  ticket. 
It  was  held  that  ihe  acceptance  and  use  of  tba 
ticket  made  Ibe  indorsement  thereon  a  special 
contract,  but  that  tbe  contract  did  not  exempt 
the  company  from  liability  for  Injury  caused 
by  gTDSH  negligence. 

In  EtU  R.  Co.  v.  WOeox.  tvpra,  we  said: 
"The  law  has  wisely,  and  for  reasons  that 
concern  the  public  welfare.  Inhibited  a  common 
carrier  of  passengers  or  freight  from  contract 
Ing  against  ita  own  negligence,  or  that  of  ita 
servants  and  omployfes.^'  See  also  ToUdo,  W. 
d  W.R.  Oo.  V.  Begat,  85  Dl.  80. 

In  Adanu  mep.  Q>.  v.  Stettonen.  01  01.  184, 
goods  were  shipped  from  Chicago  to  New 
York,  worth  in  fact  $400,  for  which  the  oom- 
panv  gave  the  shipper  a  receipt,  limiting  Ita  11- 
laUlJp'  to  960  lo  caae  of  loas,  of  which  tha 
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■htpper  btd  notice.  It  woa  there  said  tbat 
"eTeDUHabould  be  conceded  Ibat  the  shipper 
In  this  case  must  be  considered  as  baving  a»- 
tented  10  tbetermsof  tbebillof  ladlDg,  weran- 
not  bold  Ihe  carrier  esoused  from  the  exercise 
of  reaionahle  and  ordinary  care.  Courts  have 
otxen  had  [>ccaBioi)  to  express  tbefr  regret  that 
commoD  carriers  have  been  permitted,  cvea  bj 
cnDlracI,  1o  discharge  [hemaelTes  from  the  ob- 
ligaliuos  imposed  by  the  salutary  rules  of  the 
commoo  law.  ...  It  is  vny  unreasoaable  in 
the  cnrrier  lo  say  that  it  will 'in  do  event  be  li- 
able beyood  the  sum  of  l.'iO,  io  the  absence  of 
a  special  cootract,  Ibougb  it  may  have  received 
mucli  more  than  that  sum  merely  in  the  way 
offreight.  .  .  .  It wouldtievery easyfor them 
10  require  the  sbtppcr  to  specify  the  value  of 
the  merchandise,  .  ■  .  making  their  charfces  Id 
proportion  to  their  liahitily.  If  the  shipper 
should  falsply  state  the  value,  be  could  not 
complain  of  being  held  to  his  own  valuation. 
Id  order  to  prevent  the  carrier  from  releasing 
bimsetf  by  contract  from  all  linbili^,  courts 
have  laid  down  llie  rule  above  staled,  that  be 


f^  reasonable 

And  tlic  same  rule  was  laid  down  in  Boeea- 
mlx  V.  Adamt  Exp.  Uo..  63  III.  528,  and  it  was 
there  |icld  tliat  the  defendant  was  liable  for  the 
full  value  of  the  goods,  if  the  loss  was  owing 
to  negligence  on  the  pari  of  the  railway  com- 
pany, who  WHS  theservnot  of  tl:e  eipresa  com- 
pauy  in  the  transportatioii  of  the  goods. 

We  have  thus  given  an  epitome  of  cases  de- 
cided by  this  court,  to  which  others  might  be 
added,  for  the  purpose  of  showing  tiiat  we  are 
committed  to  tbe  aoctriae  tbat  a  common  car- 
rier cannot,  even  by  express  contract,  exempt 
itself  from  liobility  resulting  from  gro^s  negli- 

Rnce  or  willful  misconduct,  committed  by 
elf,  or  by  its  servants  or  employgs.  What- 
ever may  be  the  rule  elsewhere,  in  tbis  State  the 
common  carrier  cannot  contract  for  exemptii 
from  re.sponsibflity  for  a  failure  on  Its  pari, 
Ibat  of  its  servants,  to  exercise  ordinary  care 
the  transaclion  of  its  business.  If  tbe  carrier 
may  by  contract  limit  its  liability  for  gross 
nccllgcDce  or  willful  misfeasance  to  any  extent, 
it  may  contract  for  total  exemption.  A  con- 
tract for  exemption  from  liability  for  lis  torts 
being  void  as  agaiost  public  policy,  it  cannt 
shield  itself,  as  to  any  portion  of  the  damagi 
to  pervons  or  property,  occasioned  by  lis  gross 
negligence  or  willful  misconduct.  As  we  have 
seen,  It  may  protect  itself  sgalnst  fraud  t 
quiring  the  consignee  to  state  the  value  of  tbe 
tbiug  shipped;  but  when  it  receives  properly 
for  tranHi>ortation  It  must  exercise  reasonable 
careuntil  it  reaches  its  place  of  destination,  and 
will  not  be  permitted  to  absolveitself  from  that 
responsibility. 

By  tue  strict  rule  of  tbe  common  lew.  tbe 
carrier  was  liable  tor  Injuries  resulting  from 
causes  beyond  his  control,  and  which  were  not 
liic  result  of  liis  act  or  the  omission  of  his  duty, 
Ihe  exceptii'D  being  that  he  was  not  liable  for 
injury  or  loss  resulting  from  the  act  of  Ood 
tbe  public  enemy.  Thus  he  most  account  I 
goods  received  for  transportaMoo,  even  though 
they  be  destroyed  by  fire  without  bis  fault. 
The  rule  has  generally  tjeen  so  far  relaxed  that 
the  carrier  may,  by  special  contract,  exempt 
bimself  from  tbis  strict  liability  imposed  by^be 
8  L.R.A. 


law;  but  the  weight  of  authority.  In 
Judgment,  holds,  as  this  court  has  unl- 
tormly  held,  that  he  may  not  exempt  himself 
from  liability  for  damaijes  resulting  from  th* 
gross  negligeoce  or  willful  misconduct  of  him- 
self or  of  his  servants.  Tbe  law  does  not  au- 
thorize common  carriers  to  fli  arbitrarily  th» 
value  of  goods  delivered  to  tbem  for  transpor- 
tation, arid  thereby  limit  their  llabilitv  in  cas« 
of  loss.  If  a  value  should  be  fixed  by  lbs 
carrier,  as  before  stated,  and  the  contract  of 
shipment  was  baaed  thereon,  tbe  amount  (but 
fixed  would  ordinarily  determine  the  liability 
of  the  carrier.  It  would  not,  however,  if  un- 
truthfully given.  In  respect  of  property  that  tho 
'     '   '  ipportunity  to  inspect  and 

■    )th» 
that 
fixed. 

It  cannot  be  said  tbat  the  clause  fn  tbis  coo- 
tract,  attempting  to  lirnit  a  recovery  lo  t'OO, 
amounts  to  an  admission  on  tbe  part  of  th* 
shipper  tbat  the  borse  was  worth  no  more  than 
tbat  sum.  It  was  not  made  by  tbe  shipper,  or 
intended  as  a  statement  of  the  value  of  lbs 
properly,  but  was  intended  to  fix  a  limit  to  Iho 
defendant's  liability  in  case  of  loss;  and  if  (bo 
contract  had  not  been  void,  and  had  been 
knowingly  entered  into  by  Ihe  shipper  or  hia 
authorized  agent.  It  might  have  furnished  tb» 
measure  of  recovery.    If  tbe  injury  lo  lb» 

Eroperty  and  damage  resultlngbadbeen  caused 
y  any  casualty  against  which  the  carrier 
might  contract,  tbe  lender  made  by  the  de- 
fendant of  the  amount  named  In  the  contract 
might  bave  been  a  bar  to  recovery,  If  it  had 
been  kept  good.  It  is  manifest  from  tbe  fore- 
going that  the  lender  was  noteSeclual  lo  defeat 
a  recovery  by  the  plaintiff.  As  before  said,  ww 
are  not  unmindful  tbat  acontratyrulebasbeca 
announced  by  courts  of  the  highest  respect- 
ability, and  among  them  the  Supreme  Court  of 
the  United  States.  Notwithstanding  the  great 
respect  we  entertain  for  Ihe  very  learned  and 
eminent  tribunals  which  have  thus  held,  we  are 
so  sfronglv  committed  lo  the  doctrine  beforo 
announced  (bat  we  feel  compelled  to  adhere  to 
tbe  rule  so  long  and  firmly  established  in  this 
BlRle.  And  notwithstanding  the  perauasive 
weight  of  the  rulings  of  these  eminent  tribu- 
nals, and  of  tbe  reapons  given  for  their  decis- 
ions, we  are  still  satisSed  that  the  rule  laid 
down  in  this  Slate  is  b»sed  upon  sound  reason 
and  a  wise  public  policy,  and  is  also  supiKirlcd 
hy  the  decided  weight  of  authority,  la  tbis 
case  the  ajjent  of  appellant  came  lo  the  agenl 
of  tbe  appellee  and  others,  and  offered  spet-ial 
inducements  lo  ship  their  animals  over  appel- 
lant's road.  No  representation  was  maiie  by 
appellee  or  his  agent  to  induce  the  fixing  of  the 
value  either  of  the  property  shipped  or  of  the 
services  of  the  appellant  for  its  carriage.  It  is 
inslated  that  the  Compatiy  had  two  classiflca- 
tions  at  the  lime  under  which  live  stock  was 
shipped;  that  one  lim.led  the  amount  of  recov- 
ery for  a  horse  to  (100  in  case  of  loss,  and  that 
In  tbe  other  class  there  was  no  limitalion,  but 
abigbcrfreiglil  rate  was  charged.  At  tbi'same 
time  of  this  shipment  no  notice  was  given  of 
any  such  classification.  The  appellants  agent 
leceived  the  properly,  charged  what  he  saw 
proper,  and  made  out  the  bill  of  lading  without 
asking  any  queations  as  to  tbe  valoe  of  tba 
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property.  Tlie  fnct  tfaolsuch  clawificatkin  «■ 
I'ted  cuiildin  do  wsjaSecc  the  plaintiff's  rigbt 
of  recoTery,  unless  notice  thereof  liad  been 
lironglit  home  Id  some  way  to  the  plainiiff  or 
his  Bgent.  But  it  cannot  avail  in  any  event  as 
agalnat  the  right  of  recovery  liere.  Plaintin 
wa»  guilty  of  no  miscomiuct,  which  would  es- 
top Jiim  from  asserting  bis  right  lo  recover  the 
vnJue  of  his  property,  and  it  was  unlawful  for 
the  niilwav  currier  to  conlract  for  exempt io a 
from  llnbility  resulting  from  the  gross  ntgli- 
penceof  itaservautfl.  Some  other  minor  points 
■remade,  which,  however,  have  been  ilisiiosed 
of  by  nhst  hns  already  been  said,  and  no 
turlher  discussion  need  t>e  indulged. 

We  find  no  subslanliai  error  in  Ibe  record, 
nnd  tl'i  Judgment  of  th»  Appellatt  Cinirt  mil  be 
affirmed. 


Susie  EIREPATRICK.  Appl. 


8  Johns.  117:  PMptr.  Btdcer.  10  Hais.  974; 

irmo™  T.  King,  S8  HI.  168;  Milla-r.  MareJtU. 
1  m.  162;  Win»b>n  y.  MeFarhJul.  22  III.  88. 
See  also  yami:«>n  V.  BtnuAt'm,  4  III.  IIS. 

of  law  in  an  action  of  ejectment  wilt 
take  cognizance  of  fraud. 

Jamitun  t.   Beaubita,  4   HI.  118;  Soger*  V. 
Brtnt,  10  111.  573. 
The  plaintiff  most  recover  on  the  strengtb  of 
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1.  A  wltnua  eiuuiot  ba  «ak«d  fn  an  action 

ot  ejectment  whether  the  plalotllt  mui  eve 
owner  of  the  premises. 
S.  CoDTAyance  to  »  tblrd  peraon  of  land 
purchased  br  a  married  woman  acoordtng  to  her 
dlrecUona  does  not  violate  aaj  right  ot  the  hiis~ 

8.  Parties  concemed  In'  ill«g*l  agi'CB 

Bients  are  to  be  left  without  remedy  lAalnst 
BBOliotber  If  they  are  (n  part  deHcto. 
4.  A  deed  given  to  defraud  tlie  frrai 

creilltors  «r]l  not  support  ao  aotian  of  ejectment 

(March  gi.imD 

A  PPEAIj  by  defendant  from  a  Judgment  of 
Ji  the  CircLiil  Court  tor  Morgan  County  in 
favor  of  plainiilT,  in  an  action  of  ejectment. 
Befrteii. 

The  facts  are  sufnciently  stated  In  the 
opinion. 

.V'Sait.  IHorriBon  ft  Whitlock.  for  op- 
pctlnnl; 

Appellnnt  could  not  go  Into  a  courtotequity 
and  prorure  ibe  cnnccllnllon  of  this  deed,  and 
BpiH-llee  isc&topped  from  obtaining  nllirni. 
relief  ni  tnw.  The  court  will  leave  the  parlies 
wlicie  ii  finds  them,  friving  relief  to  neiihi 

Story, E(|.  Jur.  §208;  .il'OuUumr.  Gaurlay, 

SiiTx.— Partita  In  pari  delicto  are  uiirhout  mneif u. 

Where  piirtlee  are  ooncemed  In  Illegal  ugreo- 
mcntsor  Iransiictlons.  whelhcrthey  are  tnala)no- 
hlhUaotmalatntc,  courts  of  equity,  following  tbe 
rule  o[  lav  as  to  pnrtlclpators  In  crime,  will  not 
irrant  relief  to  etlhcr  narty  In  accordance  with  the 
maxim,  fn  van  dctlcfo,  etc.  Harrln)(ton  v.  Bige- 
low.ll  Pnlpe,349,  S  N.  T.  Ch.  L.  ed,  ISBiWarbur- 
ton  V.  AkeD.lMcLeiin,  4G(h  Atwood  v.  Fiak,  101 
HaiK.;;S3,-Svartzcrv.Gnictt,l  Cbaiid.  =3)1:  Davlpg  i 
V.  1,-iiiili.n  &  P.  M.  Ids.  Co.  L.  R.  B  Ch.  Dlv.  4W. 
Bnimley  v.  Smith,  n  Bill.  MT;  Vandycli  v.  Hewitt. 
lEnst,  »,  Kowson  v.  Hancock. ST.  11.575:  Btohd- 
Ins  V.  Morris,  Cowp.  TOD;  Ost>orne  v.wmiams.  IS  Vee. 
Jr.  :S9:  Bullcr,  N.  P.  la. 

Where  the  achemo  Is  moIiirB  <n  at,  and  tba  parties 
Co  it  jLm  In  pari  dtUrio,  the  law  refiisce  to  aid 
either  of  them  avaluat  the  other,  but  leaves  Uiem 
S  L,  R.  A. 


1  title. 


Beyer  v.  Thornburg,  IIS  111.  540,  8  West 

Rep- 38. 
If  the  evidence   ofTered  had  been   admitted, 

then  it  would  have  appeared  thatCIarli  had  no- 

title  cogniz:ib1e  in  law.   That  evidence  o^iund* 

---  -*---*  '-  -  '-lisBible  in  ejectment. 

PetrU.  lA  111.  263;  Stow  v.  But- 

tU,  SS  III.  8C. 

JITr.  Edward  Ii.ncDonald,  for  appellee: 
It  is  not  competent,  in  an  action  of  eject- 
ent,   to  show   who   paid  the    considcralloa 


III.  148. 

No  question  of  consideration  can  ever  be  ad- 
missible. 

MeAtriek  v.  Trater.  85  III.  881. 

In  ejectment  the  legal  title  must  prevail,  and 
DO  equitable  litle  can  lie  shown  in  defense. 

2  Grcenl.  Ev.  S  Sill;  Adams,  Ejectment,  83; 
Boundtrfe  v.  Little,  54  III  S28;  Joimmn  v.  Wat- 
•Hi.  87II1.  S36;  FUming  v.  Carlfr,  70  111.  888. 

■While  in  a  suit  on  a  simple  contract  fraud  is 
a  good  defense,  11  is  not  generally  pleadable  in 
bar  when  the  action  Is  foundi'd  on  a  specialty. 

Eicheriek  v.  l'>rmer,  65  III.  881 ;  Dyer  v.  Dnp, 
81  III.  837;  Williame  v.  CTnjtor,  2  lU.  603; 
Roundtree  v.  Little,  64  III.  824. 

The  sudden  springing  of  such  defense  upon 
the  Iria]  as  that  attempled  in  this  case  would 
operate  as  a  surprise,  and  tend  to  mar  tbe  sys- 
tem of  common-law  pleading,  which  iotenda 
that  a  party  must  have  some  notice  of  tho 
questions  which  must  be  met. 

Etdiericfc  v.  Traver,  65  III.  881, 

Ballefi  J.,  delivered   the  opinion   of  tbe 

This  was  an  action  of  ejectment,  broui;ht  by 
FranIc  H.  Clark  a^in^^t  Susie  Eii  kpatricli,  ta 
recover  lot  2T,  in  Tillon  &  Casspll's  Addition 
to  Jac  ksnnvilie.  A  .trial  was  had  on  a  plea  of 
not  ^liilly,  resulting  In  a  verdict  and  jiiclgment 
in  favor  of  tbe  plaintiff;  andthedefendaut  now 
appeals  to  this  court, 

whprethey  have  placed  themsolves  by  their  own 
acL  Thomas  v.  Rlclimond,  Tt  IT.  S.  12  Wall,  ilte  iZO 
L.  cd.  453);  Smith  v.  UubhB.  10  Me  Tl;  Scbermerborn 
V.  TaLman.  I4N.Y.  04;  Knowllou  v.  CdiiBrees  t  B. 
Spring  Co.  67  N.Y.  618:  NtlUa  v.  Clark.  20  Wend.  U; 
Smith,  Cent.  8d  Am.  ed.  ]B7;  Dutt  v.  Pbico,  6  Co*. 
*31;  LeWame  v.  Meyer,  8S  Fed.  Rop.  IBl;  Keel  v. 
Liirkiii,  S3  Ala.  lU. 

Tbe  only  exception  totbIsrulc>l«  where  One  party 
acts  under  opprc!<8ioa,  Injusttoc.  hardship,  undue 
Influence  or  great  Ineqiinlily  ol  am  or  condlUon; 
although  he  may  be  In  ilcllclo,  be  la  not  in  pari  ds- 
licto,  and  may  have  relief  In  eqtity.  Phalen  v, 
Clark,  le  Conn.  *21;  PInekston  v.  Brown.  3  Jones. 
Bi|.  itb  Frcelove  v.  Cole.  U  Bnrb  B18;  GoodenouEh 
V.  Spencer.  «  Abh.  Pr.  N.  &  ZtS.  U  How.  Pr.  S4T;  1 
Story.  Eq.  Jur.  I  30(1:  Foley  v.  Greene.  1  New  BiiR. 
B«p.  IT,  U  B.  I.  SIS;  Barley  v.  Williams.  1 QIS.  S88. 


See  also  14  L.  R.  A.  508;  33  L.  R,   A.  750. 


«u 


Illikoib  SarsBMK  Conxr. 


The  ptalmlff,  >t  the  trial,  mnde  proof,  under 
the  twenty  flfib  uciioe  of  the  Statute  In  rela- 
tion to  ejectmeDt,  that  be  claimed  title  thrnugb 
ooe  Mattbew  Asbdbj,  a  common  Kurce  of 
title  with  Ibe  dpfendfiat,  and  tLen  read  in  erl- 
deoce  a  warmntj  deed  from  said  Asbelbj  and 
wife,  dulj'  acknowltCgcd  and  recorded,  con- 
veviDg  aaid  lot  to  him.  The  defendant's  coun- 
Kltben  called  the  defnidaDt  aa  a  nitnesa  in 
her  owD  behalf,  and,  after  she  had  testified  that 
■he  bad  been  acquainted  with  the  plalniiS  for 
about  eleven  years,  and  [bat,  when  sbn  first 
became  ecqualuted  with  the  lot  in  quealion,  it 
iraa  tbe  properly  of  Mr.  Asbelby,  abe  was 
taked  tbe  followlag  qiiestlona:  "State  whether 
or  not,  at  the  time  this  deed  was  made  to  Mr. 
Clark,  you  were  in  a  controveray  with  your 
buaband,  and  whether  or  not  the  deed  was 
made  lo  Mr.  Clark  by  arraDg<>meDt  between 
you  and  Mr.  Clark,  so  aa  Co  prevent  any  claim 

Sour  busband  migtit  have  on  the  property  if 
le  deed  was  in  you."  "You  may  slate  wheth- 
er or  not  Mr.  Clark  at  any  time,  in  fact,  was 
the  owner  ol  and  In  poraesiion  of  that  prop- 

Tbese  qne«ttons.  being  botb  objected  to  by 
the  plaintiff's  dmnsel  on  tbe  grauud  of  Ineom- 
pelency  and  imraalerinlily,  weree»cluded:  and 
thereupon  Ibe  defendant's  counsel  made  lo  Ihe 
court  Ibe  following  statement  and  ofCer:  "We 
expect  and  offer  to  prove  by  this  witness  and 
two  other  witnesses,  Mr.  and  Hrs.  Itogen,  who 
have  been  sworn  and  are  now  In  court,  that 
they  heard  a  cocvergation  between  Mr.  Clark 
and  Mrs,  Kirkpatrick  in  which  it  was  stated 
that  Mr.  Clark  had  no  Inleresl  in  Ibe  property, 
and  never  had  any;  that  the  deed  was  made  to 
him  [or  the  purpose  of  hindering  and  defraud- 
Ine  creditors  and  ibe  hualjHnd  of  Mra.  Kirk- 
Patrick,  and  that  Mr.  Cinik  then  admitted  that 
every  cent  that  Mrs.  Kirkpatrlck  ever  owed 
him  bad  been  paid,  and  that  he  bad  no  claim 
to  Ihe  property,— DO  right  to  it, — and  that  the 
property  in  controveniy  In  this  case  was  held 
by  him  only  Inr  the  purpose  of  hinderini;  and 
delaying  creditors;  that  she  asked  him  to  give 
her  B  deed  to  the  property,  and  he  refuted  to 
do  it,  but  admitted  that  he  had  no  title  in  tt, 
and  that  be  onlv  held  it  to  cover  it  up  so  that 
the  creditors  could  not  pet  it,  and  also  to  pre- 
vent her  husband  from  havtneanyrialit  to  11." 

The  evidence  thus  offerwi,  being  oojected  to 
as  incompetent,  was  excladed;  and  coims^l 
then  further  offered  lo  prove  by  Mrs.  Kirkpatr 
rick  "that  she  went,  in  company  with  Mr. 
■Clark,  10  Mr.  Asbelby,  and  requcRtt-d  Mr. 
Asbclby  to  make  the  deed  to  Mr.  Clark  for 
the  properly,  but  did  not  tell  Mr.  Asbelby  Ibe 
reason  for  its  being  n^ade  to  Mr.  Clark;  that 
Urs.  Kirkpolrick  paid  In  [uU  the  consideration 
«f  snid  dceri," 

This  evidence  also,  being  objected  to  for  the 
came  reason,  was  excluded.  Exceplioua  were 
duly  preserved  by  Ihe  defendant  lo  the  rulinpa 
ot  ilie  court  excluding  said  evidence,  and  said 
rulinjrfi  are  the  only  errors  now  assigned  upon 
the  record. 

A  considemble  portion  of  the  evidence  of- 
fered was  clearly  inrompelent  or  immalerinl. 
-or  both.  Thus,  the  question  put  to  the  witness 
at  to  whether  tbe  plaintiff  had  '!"•!  been,  in 
fad.  Ibe  owner  of  Ibe  property  in  question,  if 
u]ulcr*i'v>d  »  caillng  for  tbe  legal  ownership 


of  the  lot.  was  Incompetent,  a*  tbe  legal  title  to 
ianda  cannot  be  proved  in  thai  mode.  If  un- 
derstood as  callmg  for  tbe  equitable  title.  H 
was  immaterial,  as  in  this  form  of  action  only 
le^al  titles  can  be  Investigated.  Bo  of  ibe  quea> 
lion  whether  the  deed  was  not  made  to  Ilia 
plaintiff,  by  arrangement  between  him  and  the 
defendant,  with  a  view  to  keepdng  said  lot  frea 
from  any  claim  the  defendant's  hnalmnd  might 
have  thereon  In  case  the  title  was  taken  in  ber 
name.  The  evidence  called  for  by  tbat  ques- 
tion would  simply  have  tended  to  show  that 
the  ptalntiff  look  and  was  holding  the  title  to 
said  lot  as  trustee  for  the  defendant.  Her 
equitable  title  thus  attempted  to  be  ahown  waa 

^uile  Immaterial,  tlnce  it  constituted  do  de- 
snae  to  the  action.  The  rule  Is  well  settled 
that  a  trustee  may  recover  in  ejectment  tbe 
lands  affected  by  the  trust,  even  ea  against  tbs 
eatuime  Irvit. 

In  Beae  v.  AOert.  10  HI.  386.  this  court  said: 
"A  court  of  law  may.  Indeed,  Investlpnte  soma 

3iiestions  of  fraud,  and,  when  proved,  treat  a 
eed  as  a  nullity  and  conveying  no  title,  as 
where  a  parly  was  induced  to  execute  a  deed 
supposing  it  was  anolber  paper;  but  In  ffeneial 
It  will  not  go  behind  the  naked  lepal  title,  and 
Inquire  where  tbe  equities  are.  Sveu  in  case 
of  a  naked  trustee,  the  law  la  so  strenuous  for 
the  legal  title  that  it  enables  the  Iruxlee  to  ta- 
cover  In  eleclmenl  against  the  eettiii  que  Irvit." 
See  also  Kirktand  v.  Vat,  94  HI.  400;  Sedgw.  tc 
W.  Trial  of  Title  lo  Land,  g  83S,  and  cases  cited 
in  notet. 

If  it  be  Bald  that  the  purpose  of  said  question 
was  lo  elicit  evidence  tendlngto  show  tbat  salt) 
conveyance'  lo  the  plaintiff  was  a  fraud  upon 
tbe  riebis  of  the  defendant's  buslwnd,  It  may 
be  answered  tbat,  even  admitting  tbat  proof  of 
such  fraud  would  have  been  material,  aald  evi- 
dence would  have  had  no  tendency  to  prove  it. 
If  the  tot  In  question  had  been  conveyed  di- 
rectly to  the  defendant,  it  would  have  vested 
In  her  husband  no  ri^ht  of  interest  except  an 
Inchoate  rl^bt  of  dower;  and  It  was  no  fraud 
upon  him  if  his  wife,  in  purchasing  the  lot, 
had  the  tlile  conveyed  lo  a  trustee  for  Ibe  ex- 
press purpose  of  preventing  such  right  from 
allachlng.  Even  at  common  law,  where  the 
busband  wss  entitled  to  the  possessioo  and  en- 
joyment of  his  wife's  lands  during  their  Joint 
lives,  it  was  never  supposed  to  be  a  fraud  upon 
his  rights  for  bis  wife  to  have  lauds  purchaaed 
■with  her  separate  means,  or  derived  from 
sources  dther  (ban  her  husband,  conveved  lo  a 
trustee  for  the  sole  purposeof  placing  them  !«- 
yond  his  control,  and  having  them  held  for  her 
separate  use;  and  such  trusts  were  hobitunlly 
resorted  to  for  that  purpoM.  But  under  our 
Statute  a  married  woman  Is  entitled  to  the  s'^le 

K!^ce.s»^!on  end  enjoyment  of  her  lands  free 
im  the  interference  and  control  of  her  hus- 
band, the  husband's  right  of  dower,  even  after 
It  has  become  vested,  being  Imperfect  and  In- 
CDpnble  of  assertion  or  beneficial  enjoyment 
unli!  after  her  death.  How,  then,  can  he  be 
said  to  have  righla  In  lands  wblcb  his  wife  doea 
not  yet  own,  but  which  she  coutemplnles  piir- 
cbnMng,  which  it  would  be  a  fraud  upon  him 
to  deprive  him  of?  Dower  In  lands  which  Ihe 
wife  does  not  yet  own  is  an  Interest  to  which 
the  bu«t)nnd  has  neither  a  legal,  equitable  nor 
moral  right:  and  the  wife  Is  enUtelj  at  liberie 


KtRKPATIUCIK  T.  CLABK. 


io  so  m&Da^  her  p it rcbases  made  with  berown 
tDeans,  if  she  can,  aa  to  prevont  bis  acquir- 
ing aucb  riglit. 

A  more  difficult  question  is  raisecl  by  tbat 
porlioD  of  tbe  offer  of  the  defendnuCs  counsel 
U)  nliicta  they  propose  to  prove  by  snid  wit- 
nesses tbat  tbe  lot  id  queeljon  was  paid  for  by 
the  dereudaut,  but  that,  bv  arrangenieDt  be- 
tneeu  her  and  the  plaintiff,  the  coDveysnce 
WM  made  by  Aalielby  to  the  plaintiff  witb  in- 
tent lo  binder  and  defraud  tbe  defendnnt's 
-creditcra;  such  inlpntion  being  pailicipated  in 
by  both  tbe  plaintiff  and  the  defendant. 

It  is  a  general  rule,  lubject,  it  is  Inie.  to  cer- 
tain excepiloDS,  that,  nhere  parties  ar«  con- 
cerned in  Illegal  sfcreeneQls.  they  are  left  with- 
out remedy  ae-iinst  each  other,  provided  Ihey 
are  in  pari  delieio.  The  law.  In  such  cases,  re- 
fuses to  lend  Its  aid  to  either  party,  but  leaves 
tbem  where  it  finds  them,  to  suffer  tbe  conae- 
quenccH  oF  their  illegal  or  immoral  acts.  This 
rule  is  ordinarily  expressed  by  the  maxim,  tx 
dolo  malo,  or  «*  tarpi  eniMa,  non  oritar  aetio, 
or  by  tbe  maiim,  in  pnrt  delicto  jmtior  at 
conditio  drfendentit  et  pointlentit.  These  max- 
froa  arc  npplied  to  executed  transactions  as  well 
as  to  those  which  are  executoir,  and 
forced  by  courts  of  law  aa  well  as  co 
«quily. 


ns  are  engaged  in  a  fraudu- 
lent transaciion  to  injure  another,  neither  law 
nor  equity  will  interfere  to  ^relieve  either  of 
those  persons,  aa  a^inst  the'  other,  from  the 
consequences  of  tbeir  own  misconduct." 

In  5m(A  V.  ff«sa»,  10  Me.  71,  Ibecnurt  Bays: 
"There  Is  a  marked  and  settled  distinction  be- 


Erties  to  an  action  have  executed  for  fraudu- 
it  or  illegal  purposes,  the  law  refuses  to  lend 
Its  aid  to  enable  either  party  to  disturb.  What- 
ever the  parties  have  fraudulently  or  lIlegBlly 
contracted  to  execute,  the  law  refuses  lo  com- 
pel the  contractor  to  execute,  or  pay  damages 
for  not  executing,  but  In  Iwth  cases  les^es  the 

Sartics  where  it  flnds  them.  The  object  of  the 
iw  in  Ibc  latler  case  la,  at  far  as  possible,  lo 
Srevent  tbe  contemplated  wrong,  and  In  tbe 
Dnuer  to  punish  the  wrong-doer,  by  leaving 
him  ro  tbe  consequences  of  his  own  folly  or 
misconduct."  See  also  Miller  v.  MtirekU,  31 
111.  133:  NeUitv.  Clark.  20  Wend.  34;  Howdl 
V.  Foi-ntoin,  8  Ga,  178;  Carts  t.  Smith,  W  Go.. 
589;  WhiU-t.  Crew,  18  Ga.  418;  1  Story,  Eq. 
Jur  %  298. 

If  It  be  true,  aa  the  evidence  offered  would 
'end  to  show,  that  the  defendant  purchased  tbe 
lot  In  question  of  Aahelby  with  berown  money, 
btit,  for  the  purpose  of  hindering  and  defraud- 
ing her  creditors,  entered  into  a  fraudulent  ar- 
rungcment  or  conspiracy  with  the  plaintiff  to 
have  said  lot  conveved  to  him,  said  transaction 
was  illegal,  and  within  tbe  condemnation  of 
tbe  fourth  section  of  our  present  Statute  of 
Frauds.  The  Iraneactlon  being  consummated 
by  the  execution  of  the  conveyance  to  the  plain- 
tiff, leaving  the  defendant  In  tbe  pOEscssion 
which  she  bad  previously  obtained  under  a 
demise  from  Aabelby,  the  law  should  leave 
them  both  where  it  flnds  ihem.  The  defend- 
ant, clearly,  could  not  be  permitted  to  go  into 
«L.R.A, 


]  execution  bf 
it  would  aeem 
tbac,  upon  tbe  same  principle,  the  plainUlI 
should  be  debarred  from  coming  into  a  court 
of  law  lo  use  his  ill-gotten  (illo  for  tbe  purpose 
of  recovering  of  the  defendant  tbe  possession. 

We  know  of  no  case  where  this  precise  quea- 
tion  has  been  decided  by  liiis  court,  but  casea 
are  lo  be  found  where  the  TCiisonlug  adopted 
baa  a  tendency  to  support  the  view  above  ex- 
pressed. The  case  of  Roger»  v.  Brent,  JO  III. 
673,  was  ejectment,  brought  by  the  bolder  of  a 
patent  from  the  United  Siatcx,  issued  to  him  at 
assignee  of  the  certificate  of  entry,  against  tha 
bolder  of  a  lllle  derived  through  a  sheriff's 
deed  executed  upon  a  sale  of  the  land  on  exe- 
cution against  the  original  holder  of  said  cer- 
I  tlficate  prior  to  its  assignment  to  the  pluintlff. 
The  court,  in  holding  that  tbe  as.Mpnment  of 
j  the  certiScate  and  the  patent  subsequently  la- 
sued  thereon  were  fraudulent  and  void  as  to 
the  defendant,  said:  "The  law  is  tbat  tbe 
common-law  courts  may  entertain  jurisdiction 
of  questions  of  fraud,  and  that  a  conveyance, 
whether  it  be  by  deed  from  an  individual  or 
by  a  patent  from  the  government,  although  ex- 
ecuted with  all  theformsof  law.  when  obtained 
In  fraud  of  the  rights  of  others  may.  In  an  ac- 
llon  of  ejectment,  be  disregarded  by  the  court 
as  void  at  the  instance  of  the  injured  purty.  or 
those  holding  under  him."  In  tbe  course  of 
the  opinion  it  Is  said,  by  way  of  argument,  that 
"ll  would  hardly  have  been  denied  tbat  a  court 
of  law  would  treat  as  a  nullity  a  deed  to  tbe 
BSdignee  of  Samuel,  when  it  was  established 
tbal  tbe  assignment  was  made  and  the  deed  ob- 
tained to  defraud  creditors,  or  to  defeat  a  (ills 
previoualy  obtained  by  a  sale  under  an  execo- 
tion  against  Samiiel  [the  assignor]." 

InJamitony.  BMubUn.i  III.  118.  nblchwaa 
also  an  action  of  ejectment,  tbe  plaintiff's  proof 
of  tltleconsisted  of  a certlticnle of  pre-cmplion; 
and.  certain  evidence  tending  to  impeach  the 
pre  emplion  on  the  ground  oi  fraud  being  ex- 
cluded by  the  trial  court,  this  court,  in  hold- 
ing Ihat  such  exclusion  was  erroneous,  said: 
"Fraud,  it  U  said,  viliaies  all  acta  as  between 
tbe  parties  to  it;  ncr  can  there  be  a  doubt  that 
fraud  Is  cognizable  in  a  court  of  law  as  wet)  as 
equity.  Iilsaoadmilled  principle  that  a  court 
of  law  has  concurrent  Junsdiction  with  a  court 
of  equity  in  cases  nf  fraud.  The  evidence  of- 
fered went  dlreetly  to  the  validity  of  the  cer- 
tificate of  pre  empiloD  purrbnse.  If  it  had  its 
inception  in  fraud,  it  was  certnlnly  competent 
for  tbe  defendant  to  show  the  fuct;  and,  If  tbe 
officers  granting  it  were  parties  to  the  fraudu- 
lent act,  it  was  no  doubt  void,  and  might  be 
impeached  In  an  inquiry  In  wliich  the  pr» 
emptor  was  a  party." 

The  cose  of  Miller  v.  Marekle.  21  III.  153, 
was  a  bill  In  equity  for  the  foreclosure  of  a 
mortgage  alleged  by  the  mortgagor  to  have 
been  executed  without  consideration,  for  the 
purpose  of  securing  his  property  against  his 
creditors  until  he  could  get  tncans  to  settle  with 
them;  and  tuie  court,  in  holding  that  tbe  de- 
fense ahould  have  been  sustained,  said:  "If 
money  has  been  actually  paid  or  property 
transrerred,  and  thegrBolee  put  In  posseaaiun, 
courts  win  not  compel  the  money  or  property 
to  be  restored  or  the  party  ousted,  "rhey  will 
not.OD  tbe  one  hand,  undo  what  has  been  done. 
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nor,  on  the  other,  perfect  whttt  bu  been  left 
UDfloiahed.  Suppose  ibe  positioD  oF  these  par- 
Ufs  reveraed.  and  the  appellant  was  seekiagbv 
biU  in  chaDcery  to  reacind  the  mortga^,  and 
for  a  surrender  ot  the  notes,  .  .  .  The  court 
would  not  interfere.  It  would  leave  Ibe  pht- 
tleg  where  it  found  Ibeni,  aiding  neither.  We 
would  aay:  'You  executed  the  notes  and  the 
mortgage  for  a  fraudulent  purpose.  The  act 
U  bindiuif  on  jou,  and  you  cannot  baveouraid 
to  compel  their  surrender.'  So  we  aay  to  the 
appellee  here:  'You  have  the  notes  and  mort- 
page.  You  were  a  willing  party  to  a  ptopoeed 
fraud.  We  will  give  you  no  assistance  to  en- 
force the  one  or  the  other.  Equity  aids  not 
iniquity.'  Had  an  abeolute  deed  of  the  prem- 
ises been  mode,  and  tbepailyputinposaesBion, 
the  court  would  not  interfere  lo  oust  him." 
Bee  also  Tyler  y.  Tyiey,  188  III.  633. 

In  llie  f  rat  two  of  the  three  cases  last  aboTe 
died  the  fraud  was  set  up  by  partiea  not  t'n 
■pari  deikto  wlih  tbe  parties  B(>ainst  whom  the 
frau<l  WHS  chari^ed.  Tbose  csKci  sustain  tbe 
rule,  however,  that  a  court  of  law  will,  In  an 
action  of  ejectment,  on  proper  proof,  bold  a 
GODTeyBnr«  upon  wliittb  a  party  relies  to  estab- 
lish his  litli'  to  be  fraudulent  and  void,  at  least 
where  Ibe  fiaud  is  charged  by  one  who  Is  not 
a  parlv  to  it.  In  the  case  last  cited  Ibe  court 
held  tliat  It  was  proper  to  grant  relief  at  tbe 
instance  of  a  particijiant  in  Ibe  fraud.     In  the 

firesent  case,  if  tbe  farlB  areas  the  evidence  of- 
ercd  would  lend  to  show,  the  f  rauduletit  trans- 
action has  been  conaumoiBted.  to  the  extent  of 
vestinc  ilie  title  in  the  plainlilT  and  leavinjr  the 
poRsession  in  the  defendant  Here,  according 
to  tbe  rules  ot  law  above  discuaaed,  they  shoulu 
be  left.  The  defeminiit,  cleai)y.  can  have  no 
remedy  to  recover  tbe  title;  and,  if  the  defend- 
ant ii  permitted  In  this  action  to  recover  the 
pos^eitsion,  said  rules  will  be  applied  in  all 
tlteir  rigor  to  the  defendant,  wbile  the  plaintiff 
will  be  exempted  from  their  applit»tion.  His 
present  title,  without  tbe  poteesaion  or  tbe 
means  of  obtaining  it,  is  a  barren  right.  But, 
If  a  court  of  law  can  lend  hini  itsaid  to  recover 
the  poa.session,  his  title  becomes  perfect,  at 
least  u  against  tbe  defendant;  and  the  law. 
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arc  not  inclined  to  so  apply  tbe  law  a 
volve  an  absurdity  of  this  character. 

In  Haniton  v.  BalcAtr,  44  Ga.  838,  Che  pre- 
cise Question  iMfore  us  was  presented,  and  w* 
are  disposed  to  concur  with  the  conclusion 
reached  by  the  court  in  that  case.  The  action 
was  ejectment,  and  tbe  plaintiff  claimed  titlo 
under  a  deed  executed  lobim  by  the  defendant; 
and  the  evidence  tended  to  show  that  said  deed 
was  executed  by  defendant  without  considera- 
tion, and  for  urn  purpose  of  defrauding  tho 
grantor's  creditors.  The  defendant  aaked  ths 
court  to  charge  tbe  Jury,  amoog  other  things, 
in  substance,  that  if  said  deed  was  executed  by 
bim  to  defraud  his  creditors,  luid  that  he  re- 
mained In  possession,  tbe  transaction  was 
fraudulent,  and  tlie  defendant  could  not  be 
ousted  of  poBsesEion,  as  the  court  would  not  aid 
a  party  to  a  fraud  to  assert  riffbta  against  th» 
other  partv,  and  would  not  disturb  tne  posses- 
slon.  Tills  charge  the  court  refused  to  jiive; 
and,  there  being  a  verdict  and  Judgment  for 
the  plaintiff,  it  was  held  on  appeal  that  the  re- 
fusal of  the  court  to  chorge  as  requested  was 
error.  The  point  thua  rai^  is  diFcussed  in  it« 
opinion  as  follows:  "On  looking  into  Ibe  casea 
upon  this  subject,  we  are  satiilled  Ibal  the  rule 
in  pari  dtlieto  applies  to  tbe  condition  of  a  de- 
fendant In  a  suit,  even  though  be  sets  up  bis 
own  fraud.  He  is  in  possession,  and  tbecourts 
will  not  aid  tbe  other  patty  to  get  possessloa 
under  a  fraudulept  deed.  They  will  even  per- 
mit the  defendant  to  say:  'Tbe  deed  under 
which  tbe  plalnliS  claims  Is  a  fraud, — the  re- 
Bultof  evil  practices  Ijetween  bim  and  me;'  and 
if  tbis  be  made  out  by  the  proof  the  plaintiCF 

It  follows  that  in  the  present  case  the  evt 
deace  offered,  so  far  as  it  leaded  to  show  that 
the  deed  under  which  tbe  plaintiff  cls'nis  tiilv 
WHS  executed  in  fraud  of  tbe  defendant's  cred- 
itors, was  proper,  and  should  have  tjeen  admit- 
ted, and  tbat  itsexclunion  naserror.  For  said 
error  l/ie  judgment  aiti  it  reterted,  and  Uu  eauw 
nmnndtd. 


GEORGIA  SUPREME  COURT. 


M.  P.  HARWELL,  Plff.  in  Err., 
James  BHARP  »t  at. 
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Thftt  a  'er«dltor  tratiBfierred  to  fala  Mrt- 
tomey  a.  Just  debt,  and  caused  Blloctiincnt 
and  parnlKlinieat  to  Lssue  and  be  |iroBCCiited  !□ 
■D  adjoliilns  .ttatii,  thus  eoorcJDK  payment, 
thmi^h  hocli  parties  were  oltiicns  of  OeorBln. 
and  ihoURh  tbe  motive  (ur  proceeding  el»e»hero 
was  tO'  evade  the  laws  of  ttils  State  eiemptina 
tbe  dobltr'a  woires  from  pr^oefsof  frurnlKhment, 
oonstitules  no  cause  of  action  In  favor  ol  tbe 
detilor  BsalDBt  tbe  creditor. 

(April  11 IMX) 

•HeMl  DoMbr  BuKSi.IT,  Ch.  J, 


Ij'BROR  to  tbe  Atlanta  City  Court  lo  review 
J  a  jurtgnicnl  sustaining  a  demurrer  to  the 
petition  iu  an  ncilon  brou;:ht  lo  recover  ilnm- 
af!e&  for  an  alleged  conlempl  and  ahiise  n(  law 
tn  the  colli'Clion  of  a  certain  claim  by  atmcb- 
ment.     AJprm^. 

Pelilioni-r  alleged  that  he  was  in  tbe  employ 
of  the  Western  i^  Atlantic  R.  Co.:  that  sevtia) 
mcmlicrs  of  his  faiiilv  being  sick,  he  pur- 
clinsed  drugs  of  defendants  to  ibe  smnunt  of 
^B.TI),  upon  nbich  be  afiernnrdv  paid  a  nmM 
amoiinl.  When  asked  lo  pay  the  remainder 
he  informed  dercndanls  that  he  was  earning 
but  ^l.i!5  per  day,  with  which  amount  he  was 
hnrdiv  able  to  support  his  family,  but  that  be 
would  pay  the  amount  as  scon  as  possib'e;  ibat 
defendants  (hereupon  made  a  pretended  tmns> 
fer  of  Ibeir  claim  lo  a  Tennessee  attorney,  who 
instituted  &  gsj-oisbmeot  proceeding  snd  sW 


1880. 


HAfiwziA  T.  Sharp, 
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lacbed  petitioner's  wages;  thrt  petitioner  was 
forred  to  go  to  Tetmeasee,  and,  in  order  to  feed 
bis  family,  pa;  aaiii  atlorney  (18  out  of  Ibe 
wefTes  so  sequestered;  that  the  i 
squeezed  from  bis-daily  waf^s  did  not  leave 


lupb  to  pay  his  house  rent  end  provide 
euuK^iciit  food  and  clothing  for  his  famiW,  anr' 
that  the  (18  taken  from  hia  wages  under  th 
circumstances  is  l)Iood  money;  that  both  pai 
Ilea  were  residents,  of  Georgia  and  that  tbe 
drugs  were  sold  and  tbe  wages  earned  there; 
that  the  proceeding  was  a  Irick  to  evade  the 
laws  of  Georgia  and  treat  Ihem  with  contempt; 
that   the   proceeding  wns  an   abuse    of  legal 

Sroccss;  and  that,  petitioner's  wages  being  fiee 
Yim  garnishment  in  Georgia,  defendants  were 
guiliT  of  a  breach  of  legal  duty  because  of 
wliieli  petitioner  ought  to  recover. 

Jf«ar«.  Haywood  A  Doaglaa,  for  plain- 
tiff it)  erior; 

If  plaintiff  and  defendant  to  asuit  in  another 
State  both  live  in  Georgia,  the  plaintiff 
restrained  from  using  process  in  that  other 
Stale  to  collect  a  debt  exempt  under  tbe  Uws 
of  Georgia. 

Siorv,  Eq.  Jut.  S  899;  Fatter  y.  FoMin, 
Atb.  6fe9;  Mae/nnlot\  v.  Ogilvie,  S  Swanst.  3M; 
Eunter  v.  /W(»,  4  T.  R.  182;  CraiMirxn  v. 
JiiAniton,  8  Tea.  Jr.  183;  Matne-o.  WalCt,  10 U. 
S.  6  Cranch,  148  (3  h.  ed.  181);  Teager  v. 
Landiirp,  09  Iowa,  720;  Baga-  v.  Adam*.  70 
Iowa,  746;  !Jumper  v.  Wit»on.  72  Iowa,  168,  2 
4n.  St.  Kep.  SS8;  Deliaa  v.  Foster,  4  dJIen, 
I'',  7  Allen.  67:  Bnook  v.  Shelter,  86  Ohio  St. 
6W;  Kf/tter  v.  Biee,  47  Md.  203,  28  Am.  Rep. 
448;  WrighlY.  Chieage,  B.  A  Q.  B.  Co.  19  Meb. 
17B,  S6  Am.  Rep.  747;  EixgU  v.  Sekeuerman, 
40  Ga.  206,  2  Am.  Rep.  673;  Witioii  v.  Jstepk, 
S  West  Rep.  681, 107  Ind.  490. 

If  plaintiff  could  use  injunclion  to  restrain 
defendant  from  levying  on  exempt  wages  out- 
side of  tb-^  State,  much  more  should  he  have  a 
cummon-law  remedy  against  defendant. 

Story.  Eq.  Jur.  Sg  862,  864;  Lavirenct  v. 
Bate!-clder,  181  Mass.  604;  Freeman,  Execu- 
tions, 5i  489;  G».  (3od«,  S  8219;  Morgan  v. 
A'eHIU,  74  Pa.  62. 

Breach  of  legal  duty  f^ves  an  action. 

Ga.  Code,  §g  2958,  8588. 

Diimagea  may  be  recovered  for  mallrlous 
abuse  of  process  when  there  is  want  of  prob- 
abJc  cnuie  and  malice. 

Wileoi:  v.  MeKenzu.  76  Ga,  73;  Coot  v. 
WiilLer,  80  Oa.  619;  JveJiier  v.  Boehn,  67  Ga. 
684. 


( 'oUon  f.  Taylor  80  Ga.  808;  Pntltrton  t. 
Phinizy.  61  Ga.  88;  Bodrqn  t.  I^ktrton,  60 
Ga  018;  Boi,d  7.  Merriam.  58  Ga.  661;  Me- 
iMi'fja  d  V.  Dovfihtrty.  12  Ga.  818. 

.iJemrt.  Arnold  *  Arnold,  for  defendants 
Id  e-ror: 

The  arijoD  In  tbe  Tennessee  court  was  Icsal 
and  pro))er,  and  defendants  would  not  be  lia- 
ble to  an  ac  ion  in  the  Tennessee  courts. 

liarl  V!,ton  AM.  R.  R.  Co.  v.  Themjma,  81 
Kan.  180.  47  Am.  Rep.  497. 

The  fact  that  they  reside  in  this  State  can 
make  no  dilTerence.     Tbe  law  of  tbe  place  of 
the  injury  invariably  goveim, 
8L.R.A. 


Bleekley,  Oh.  J.,  delivered  tbe  opinion  of 

the  court: 

By  the  statu'e  law  of  th1sStat«,"all  iourney- 
men,  mechanics  and  day  laborers  ghsll  be  ex~ 
empt  from  tbe  pnicestsnd  liabilities  orgarnlsb' 
menl  on  their  daily,  weekly  or  monlbly  wages, 
whether  in  the  hands  of  their  employers  ox- 
others."    Code,  S  8554. 

We  are  not  informed  by  anything  directly- 
alleged  in  tbe  plaintiff's  declaration  whether  or- 
not  any  similar  law  prevails  in  tbe  8tsie  of 
Tennessee.  The  fair  inference  from  what  i» 
alleged  would  be  that  there  is  dd  like  exemp- 
tion in  tbiit  Btnte,  or  at  least  none  of  which 
nonresidentdebiors  could  avail  themselves.  It 
appears  tbal  the  derendanls,  who  were  cr^ltor* 
of  the  plaintiff,  for  the  purpose  of  reeorting  to 
a  Tennessee  forum,  and  to  evade  this  provision 
in  the  laws  of  Georgia,  transferred  their  ac- 
count to  their  attorney,  and  caused  attachment 
to  issue  In  Tennessee,  and  a  ganiigbmeut  to  be 
served  on  the  Western  &  Atlantic  Railroad 
Company,  wbo  was  indebted  to  tbe  plaintltt 
for  wages  earned  asa  daily  laborer.  The  effect 
of  this  garnishment  waa  to  constrain  tiie  plain- 
liff  to  pay  the  debt,  In  whole  or  in  part,  whicb 
he  oweii  to  the  defendants,  the  sura  paid  being 
$18.  This  is  tbe  grievance  of  which  he  com- 
plains, alleging  that  he  was  injured  and  dam- 
aged thereby  in  tbe  sum  of  (2,500.  Both 
parlies  being  cilizens  of  Georsia,  it  Is  not  ud- 
llkely  that,  if  application  had  been  made  in 
time,  an  injunction  might  have  been  obuiined. 
restralDlng  tbe  defendanta  from  proaecuiing 
their  BttAchment  and  garnishment  in  Tennessee. 
Ample  and  appatenCly  sound  authority  for  so 
doingmay  befound.  Snooky.  .Sn«h«r,  25 Ohio 
Bt.  616;  KeyKT  v.  Bice,  47  Md,  308;  Teaser  v. 
LandiUy,  8B  Iowa,  725;  Eager  v.  Adam*,  70 
Iowa,  746;  Mumper  *.  Wilton,  72  Iowa.  188; 
fVUmm  T.  Jo»epk,  107  Ind.  490,5  West.  Rep.  681. 

It  does  not  follow,  however,  that  because  tbe 
plaintilf  might  have  asserted  his  exemption  In 
this  way,  and  claimed  the  benetit  of  the  law  of 
his  own  Slate,  it  was  In  anv  sense  unlawful,  or 
legally  wronafui,  for  tbe  aefendanis  to  bring 
their  attachment  in  Tennessee,  and  use  thera 
tbe  remedy  of  garnishment  furnished  by  tho 
laws  of  that  State.  Unless  restrained  by  sora* 
tribunal  of  their  own  Stnte,  they  were  but  ex- 
ercising a  privilege  common  to  all  citizens  of 
ihe  United  States.  While  left  free  to  act  ac- 
cording to  their  own  nill  in  the  use  of  remedies 
they  bad  as  much  rij^ht  to  sue  In  Tennessee  as 
they  would  have  ha(l  if  they  were  citizens  of 
that  Slate,     Morgan  v.  J\V./ifa,  74  Pa.  62, 

Id  dealing  wilb  a  somewhat  slmilnr  ques- 
tion, the  Supreme  Court  of  Massucliuse'Is,  la 
/xJtBran«  V.  Ba/iWrfw,  131  Maa-*,  504.  spenk- 
ing  by  Field,  J.,  said;  "Tbe  argument  of  the 
plaintiSs  in  the  ca^  at  bar  is  that,  as  it  wiis 
contrary  to  equily  for  the  defendrtnl  to  proceed 
with  hissuilstn  judgment,  and  to  a  sniiKlnctioit 
of  tbe  judgments  from  the  funds  allached,  so 
It  is  contrary  to  equity  for  bim  to  reiain  Iho 
money  so  obtained,  andilinilhcy  can  roaintaia 
--Q  action  at  law  agnioat  the  'lelendnnl  for 
loney  had  and  received  to  tbeir  use,  becnusa 
the  money,  ex  aqvo  el  bono,  beionca  to  tlicm. 
This  argument  resis  on  tbe  asHumpiinn  that 
courts  of  law  will  afford  a  remedy  in  damnpea 
for  all  wrongs  done,  whicb  courts  of  equity.  It 
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North  CinoLtNA  Bbprkme  Couht. 
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•easonably  applied  to,  nill  prevent;  but  thia  la 
not  true,  Courls  of  equity  recognize  and  en- 
force rights  which  courts  o"f  law  do  not  recog- 
nize at  all;  and  it  is  olten  on  Ibis  eround  that 
defendants  in  equity  are  enjoined  from  prose- 
culinfi  actions  at  law."  The  plaintiff  may  have 
bad  biBeleciioa  to  bnagtbeaefeudnnts' rights, 
aa  ai^inst  bis  waees,  to  the  (eat  of  GeoTgialaw, 
or  allow  tbem  to  be  tested  by  Tennessee  law. 
This  eteclioD  could  be  exercised,  however,  only 
In  due  time  acd  proper  mauacr.  He  could  not 
■llriw  the  law  of  Tennessee  to  be  apiilied  to  the 
case,  and  aflerwaids,  by  such  an  action  as  this, 
have  the  law  of  Georgia  applied  to  it  Uis 
remedy.  If  be  bad  any,  was  to  prevent,  bf 
injunction  upon  bis  adversary,  the  application 
of  Teaoessee  law  as  a  rule  of  adjudication. 
This  he  did  not  do  otherwise  than  by  paying 
the  debt.  Although  it  ia  not  distinctly  staled, 
we  Uiink  il  is  to  be  inferred  from  the  language 
of  the  declaration  that  he  paid  before  the  pro- 
ceeding in  Tennessee  reached  a  conclusion  by 
Judgment.  Had  it  resulted  In  a  judgment, 
there  can  be  no  doubt,  assuming  that  the  at- 
tachment and  garnislimeut  were  regular  accord- 
ing U>  the  lawa  of  Tennessee,  that  such  judg- 
meol  would  have  to  be  treated  in  Georgia  aa 
baviog  ibe  same  effect  as  would  be  ascribed  to 
It  in  Tennessee.  Qreea  v.  Van.  Bvekirk.  73  U. 
S.  5  Wall.  810  [18  Led.  600],  74  U.  a  7  Wall. 
18H  [1»  L.  ed.  109]. 
A  case  very  rimlUr  to  the  present  has  been 


decided  in  Indiana;  and  it  waa  held  that,  eveo 
though  there  was  a .  statute  making  the  act 
complained  of  penal,  no  recovery  could  be  bad 
for  tne  transfer  of  a  Just  debt,  and  proceeding 
upon  it  by  attachment  in  another  Slate,  though 
the  effect  was  to  deprive  the  debtor  of  his  ex- 
emptioD  allowed  by  the  laws  of  hia  own  State, 
of  which  Blate  the  creditor  also  was  a  citizen. 
Uppinghouse  v.  Mvndel,  103  Ind.  238,  1  West 
Bep.  204. 

The  soundness  of  that  adjudication  may  be 
questioned,  inasmuch  as  there  nua  an  express 
Blatule  violated.  But  with  us  there  la  no  such 
statute,  aud  we  are  therefore  not  required  to 
go  the  full  length  of  this  Indiana  precedent. 

Upon  DO  recognized  theory  of  a  malicious 
abuse  of  process,  or  the  malicious  prosecution 
of  a  civil  action,  can  the  declaration  before  ua 
be  upheld.  There  was  a  Just  debt,  and  a  law. 
ful  resort  to  a  competent  Forum  (nothing  lo  the 
contrary  being  alleged)  for  Its  collection,  aud 
payment  was  made  either  pending  the  suit  oi 
after  judgment.  The  debt  was  tlma,  in  whole 
or  in  part,  extinguished.  The  money  paid  is 
no  longer  that  of  the  debtor,  but  has  become 
the  propertv  of  the  creditor.  While  there  may 
hnve  been  damage,  there  has  been  no  lesal  in- 
jury—no wrong  done  lo  the  pliiinliff— for 
which  any  court  adjuiiicating  upon  legal  prin- 
ciples can  afford  redress.  There  waa  no  error 
in  austaitiing  the  demurrer  lo  the  declaration. 

Judgmtnt  affirmed. 


MORTH  CAROLINA  8DPREMB  COURT. 


STATE  OP  NORTH  CAROLINA 
3.  B.  STEELE,  Appt. 
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an  Innkeeper  made  »  regula- 
tion that  "no  livery-man  or  ageiiC  ot  any 

transportation  or  tjanKBKe  compiin]-.  no  wasboi- 
woman  orsevliiR-waiDBn.  not  coniiDotsd  irltb  tbe 
bouse,  or  loafer  or  lountcer  or  objectionable  per- 
son willlie  allowed  in  the  hoteJ."  and  gave  noCtce 
to  tlieaRentof  a  livery  stable  wbo  bad  prevloiiBly 
been  In  ihe  bablt  of  "drummtng-"  for  oustom  at 
bis  hotel  not  to  come  upon  the  bot«l  premlsea 
iLgBlo.—Bcld.  that  the  tnnlieeper  had  a  rlg-htlo  ex- 
pel raid  a«ent  from  Ibe  hotel  witliout  using  un- 
oeccsBary  force,  if  he  entered  It  after  lucb  notice, 
and  engaged  In  drumming  for  custom,  although 
etthe  time  the  hotet-lceeper  bud  made  nnarrangc- 
nent  with  Knottier  keeper  of  a  livery  stable,  by 
which  tbe  former  abould  receive  10  per  oentum  of 
the  proceeds  of  tbe  business  derived  from  the 
guests  of  the  hotel,  and  notwitbstanillng  the  fur- 
ther fact  that  a  third  livery-man  reprepenOng 
bis  own  stable,  and  who  had  received  a  simi- 
lar notice,  wos  actually  In  the  hotel  at  the  time 
of  Ibe  expulsion,  and  had  been  Holiolllng  patron- 
■ire  tor  his  business  among  the  guesti.  but  waa 
not  shown  to  hare  had  actual  tloense  from  the 
Innkeeper  lo  approach  the  guests. 
S,  Gaesta  of  an  hotel,  and  travelera  or 
other  peraona  ent«rlnglt  with  the  bona 
•Bead  notes  by  AvxRV,  J. 

Nora— Innkeeper  and  mieet:  relaUoni  between:. 
See  note  to  Coakery  v.  Ma«le  (OaJ  a  L.  B.  A.  183. 
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flde  Intent  of  beooming  guesla.  cannot  be  law- 
fully prevented  froni  going  in  or  put  out  by  force 
af  (or  entrance,  provided  tbcj  are  able  to  pay  tbe 
obargCB  and  lender  the  money  neceeEary  for  that 
purpune,  if  requested  by  the  landlord,  unleea  they 
be  peraons  of  bad  or  auBpioloua  character,  or  of 
vulgar  habits,  or  so  objeotlonable  to  the  patrona 
of  tbe  bouse,  on  account  of  the  race  to  which 
tbey  belong,  tfaat  it  would  injure  the  buslnoe  of 
tbe  bouse  to  admit  them,  or  unlcn  they  attempt 
to  take  advantage  of  the  freedom  of  Ihe  hotel  to 
injure  tbe  landlord's  obaoceg  of  profit,  derived 
either  from  his  Inn  or  any  otberbusioen  Inciden- 
tal to  and  connected  with  Its  management,  and 
constituting  a  part  of  the  provision  for  the  waula 
or  pleasure  of  hie  patroDS. 

3.  When  peraons,  onol^eotionable  on  ao- 
count  of  character  or  race,  enter  an  hotel,  not  as 

rived  from  Interooutso  wtth  Its  InmaloH,  they  aie 
there  not  of  right,  but  under  an  implied  Uoense 
that  tbe  landlord  may  revoke  at  any  time. 

4.  Regnlatlona,  such  as  that  made  by  the  Bat- 
tery Park  Hotel,  of  wblcb  the  defendant  was  tbe 
manager,  are  reasonable,  and  any  person  violat- 
ing them  may  he  expelled,  after  notice  to  desist 


from 


« them, 


e  wlihou 


5.  An  Innkeeper  haa  the  rlgiht  to  eatab- 
liata  a  Uvery  atable  m  oonneatton  with  hia 
hotel,  as  hecan  atiarbershop.  anews  stand  or  a 
laundry,  or  he  may  oontract  with  the  proprietor 
of  a  livery  stable  In  tbe  vicinity  to  secure  for  the 
latter,  as  far  as  he  legitimately  can,  tbe  intronage 
of  his  gueeta  for  a  per  centum  of  tbe  prooeeda  or 
profits  derived  by  the  owner  of  anoh  vehicles  and 
borace  from  dealing  with  the  patmns  of  the  put). 
lie  house;  and  where  he  enters  into  suob  oonliact 
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ba  tnuy,  after  ootlce,  enforce  suoh  a  niriilatloD 
u  tbat  medo  br  tbe  Batterr  Park  Hotel,  bj  ez- 
pelltng  tbe  atceati  oi  repreeeolativea  of  liver; 
Hablee,  who  enter  to  solicit  tbe  patroaage  of 
VueitB.  or,  vhere  aucb  sgvnt  persists  In  vtaltlDK 
tlio  hotel  for  tliat  purpose  after  Docloe  to  desist. 
tbe  landlord  luay  expel  blm  without  eioeeFlTe 
force.  If  be  refuaea  to  leave,  aod  may  elect  him, 
even  thoujtb  be  enter  for  a  lawful  purpose.  It ' 
doea  not  dfsclcae  bis  true  intent  when  requested 
to  leave,  or  wbalever  may  have  been  hla  purpose. 
If  be  bai  In  faot  encased  In  eolldtlnK  the  pacrou- 
a^e  ol  the  vuesU. 

6.  The  mla  Is  that  tbe  proprietor  of  » 
public  house  hAa  tbe  right  to  reqnemt  & 
peraon,  who  vlilta  It  not  as  a  guest  or  on  busl- 
neee  with  ^eata,  bi  depart,  and  If  he  refuse  the 
Innkeeper  may  expel  him,  and  II  he  do  uot  uae 
eicGHiive  force,  ma;  JuMIfr,  on  a  proseoutloD 
for  afflault  aud  battery.  In  removing'  blto. 

7*  If  the  proaecntor  irent  into  the  hotel 
»t  the  roqoeat  of  m  gneat,  aud  for  the  pur- 
pose of  conferring  with  tbe  latter  ou  bUElneaa 
■till  If,  wblle  In  tbe  bote],  he  entcaged  In  "drum- 
mlD>"  for  bis  employer,  after  notloe  to  desist 
from  It  tbe  defendapt  miRbt  expel  him  In  tbo 
aame  way;  aud  ir  the  prosecutor,  havins  ent^insd 
to  see  a  gucxt,  did  not  then  solicit  busluesB  from 
tlie  patrons  of  tbe  hotel,  but  had  done  so  pre- 
viously, tbe  defendant,  s^ng  him  there,  had  tbo 
right  to  use  BUlBcleut  force  to  eject  him.  unices 
be  eiplalued.  when  requested  to  leave,  what  bis 
real  intent  was.  Tbegueat,  byseudlugfora  hnok- 
man  or  curriage  driver,  could  not  delegate  te 
him  tbe  Tight  to  do  an  act  for  which  even  tbe 
gueetblma^  mltfht  be  lawfully  put  out  of  the 
hotel. 

8.  If  U  be  admltt«d  tha.t  the  mle  Uld 
down  in  Harkbajn  ▼.  Brown,  8  N.  H.  523, 
Is  correct,  our  case  comea  under  the  exception  In 
tbat  case;  because  It  appear?  that  the  conduct  of 
tbe  prosecutor  was  calculated  to  Injure  ihe  busl- 
nees  of  the  hotel  by  diminishing  Its  profits  de- 
rived from  Uie  oonCroet  made  with  tbe  keeper  of 
the  other  livery  stable. 

9.  Tbe  defendant  mm  manmyer  of  tbe 
hotel  eonld  maJce  m,  valid  contra«t>  for 

a  valuable  oonsldenitlon,  wlUi  Bcviar  lo  give  him 
tbe  exclusive  privllegeof  remBiuingln  the  house 
•nd  aolloitiDg  patronage  from  tbe  gucsta  in  any 
buslucea  that  grew  out  of  proviillog  fortheoom- 
(ortorpleosnreof  tbe  patrons  of  the  houae.  The 
proprietor  might  oontract  tor  a  per  centum  of 
tbe  amount  realized  from  doing  a  Uvery  busiiiem 
with  the  guests,  and  expel'  witbont  exueselve 
force  tbe  agents  of  rival  eBlabllshmeuia.  who, 
after  notice  to  desist,  pentiatad  in  Bulicitlng  busl- 
nesA  from  the  gueebi.  on  the  ground  tbat  they 
were  entering  his  inn  to  Injure  him  In  bis  busl- 
ncn  connected  with  the  hotel. 

10.  The  proprietor  could  permit  B..  who 
oontrocted  to  pay  tbe  hotel  10  per  oeutum  of  the 
proceeds  of  his  bualnees  with  tbe  guests,  to  re- 
main, or  omit  te  order  C.  tbe  livery-man  who  had 
received  a  uotlce  ■Imilarto  tbat  sent  to  the  prose- 
cutor, or  to  put  C.  out  and  oxpe!  the  proseoutor 
without  violating  tbe  constitutional  inhibition 


(If  ay  t,  ISSO.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Criminal  Court  for  Buncombe  County 
adjudging  him  gulltj  of  an  assault  and  ballery, 
ana  oveniiliDg  Lis  motioD  for  a  new  IriaL    He- 

Btateipent  by  Avery,  J.: 
This  watacriminal  acUon  for  an  aasaultand 
8  L.  R  A. 


batteiy  tried  before  Charles  A.  Hoor«,  Judge, 
and  a  Jury,  at  the  October  Term  of  tbe  Crimi- 
nal Court  of  Buncombe  County,  on  an  appeal 
from  a  court  of  a  justice  of  the  peace  of  mid 

county.     TLedefendant  pleaded  not  guilty. 

Josepli  Weaver,  the  prosecutor,  snore  tbat 
a  ib.  Danson,  who  was  a  gueat  at  tbe  Ba'tety 
Park  Hotel,  in  the  City  of  Asheville,  Bun- 
combe County,  called  to  him,  the  witneas,  to 
supply  htm  some  horses  from  a  livery  stable,  in 
Ibe  Ctly  of  Asheville.  with  which  stable  th« 
witness  was  connected  as  the  agent  of  Ibe  man- 
ager and  owners  thereof.  Tbat  becnuaeof  Ibis 
be  went  up  on  tbe  porch  of  tbe  boiel,  when  the 
defendant,  who  was  the  manager  of  the  bolel. 
came  up  to  him,  and  asked  him  to  gel  oS  the 
porch.  The  witness  said  he  replied,  "All 
ri^ht,  sir,"  and  Ibea  started  oS,  but  before  he 
could  get  off  the  defendant  pushed  him,  and 
be  would  have  fallen  and  been  hurt  bad  he  not 
caught  on  the  railing  of  Ihe  porch.  Wiinca 
staled,  on  his  croas-e lamination,  tikat  he  did 
not   know   whether  the  defendant   knew   lie 


ing  previous  U)  that  time  not  'o  go  on  the 
grounds  of  Ibe  hole!  (see  "Exhibit  C,"  infra). 
That  Ihe  defendant  had  told  him  before  that 
day  to  go  on  the  back  aide  of  Ibe  hotel,  when 
he  bad  livery  business  .to  transact  with  Ibe 
gueala  of  the  hotel,  to  a  plncc  designated  for 
llvery-men  loconduct  such  business.  That  he 
bad  been  nolifltd  by  tbe  defendant  to  keep  oCC 
the  porch  before  that  day.  That  on  that  day 
be  was  standing  oti  the  steps  of  the  hotel  porch. 
That  the  defendant  did  not  give  him  lime  to 
pel  off.  That  the  defendant  was  witbin  two 
feet  of  him,  when  he  said,  "Get  off  of  here," 
and  that  before  be  could  get  off  ihe  defendant 
pushed  bim  off,  as  he  above  described.  Tlial 
the  defendant  pushed  him  after  he  was  down 
off  the  steps,  where  be  was  permitted  lo  slay. 
The  defenasnl  introduced  ineviiience  tbe  tuIm 
and  regulations  of  the  hotel,  which  were  printed 
on  a  beavy  piece  of  cord-board.  Hee  "Exhibit 
A,"  infra. 

Tbe  defendant,  being  introduced  to  testify 
in  bis  own  behalf,  said  be  was  the  manager  of 
the  Ballery  Patk  ifoiel  and  ils  hu<<iness.  That 
Ibe  proaecutor,  oa  the  day  of  ibe  allciied  as- 
sault, was  on  Ihe  porch  of  the  hotel,  interfer- 
ing with  parties  working  on  the  hotel.  That 
be  told  the  prosecutor  lo  go  away,  and  to  go 
off  the  porch,  and  that  he  roi^ht  slay  at  the 
place  ilesignaWd  for  livery-men.  Tlie  prose- 
cutor was  a  liveryman.  That  he  kept  two 
persons  to  receive  orders  for  all  livery-men 
from  said  place  so  designated  from  guests  at 
tbe  hotel,  and  that  it  was  the  duty  of  these  two 
persons  to  tran>iatt  all  busineHS  between  the 
j^esta  of  the  hotel  and  the  livery  men,  and 
that  he  made  no  charge  against  livery-men  or 
anyone  else  on  acrount  of  the  services  of  Kucb 
persons.  Tbat  the  proaecutor  knew  of  this 
rule  and  regulation  of  tbe  hotel,  and  was  on 
the  porch  m  violation  of  the  rule.  Tbat  he 
told  him  to  go  away,  and  he  did  not  go.  That 
be  then  put  liis  hands  gently  on  tbe  prosecu- 
tor, and  pushed  him  gently  down  tbe  slepa  off 
tbe  porch.  That  he  only  used  such  force  as 
was  necessary  to  put  tbe  prosecutor  off  the 
porch.     That  he  used  no  violence  whatever. 

Witneaa  further  teatifled  that  tbe  prosecutoi 
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coDstanttf   came  into  the  botel.  aad  would 
"bang  around."    That  he   would  go  on  tLe 

ercb  ard  "liang  arouod"  there,  spitting  to 
aco  JuicF  around  on  [he  floor  aod  on  tbe  roil- 
ing of  ilie  porch.  Tfant  on  the  mnraini^of  the 
difflciilty  the  prosecutor  had  a  stick  under  his 
arm.  That  It  naa  the  dutjr  of  the  witness, 
under  the  rults  of  the  hotel,  to  keep  all  livery- 
men out  of  the  hotel.  On  cross  examination, 
the  witiipf-s  t«3tiflcd  that  the  prosecutor  was  in- 
terferlDg  with  the  meo  atnork  on  the  hold  bj 
lalkin^  to  them  and  takiiiE  up  their  time. 
TLat  the  prosecuior  told  him  that  the  point- 
era  liad  aski^  him  far  a  chew  of  tobacco.  Tbat 
he  thinks  the  painters  were  worklog  bj  the 
day.  Thai  they  were  working  for  a  Mr.  Lee, 
but  tha'  he  paid  (be  tiands  on  that  job  by  the 
day.  That  his  impression  ia  that  the  proaecu- 
lor  was  in  the  office  ot  the  hotel  that  day  also. 
That  the  prosecutor  told  him  Ibat  be  had  come 
there  to  see  hla  customers,  and  that  be  told  the 
prosecutor,  "You  must  set  off  of  here;"  and 
thtit  ihc  prosecutor  said  that  hs  would  not,  and 
resisted  Lim.  That  he  bad  told  Weaver  and 
other  livery-men  Qot  to  come  there.  That  he 
aan  the  prosecutor  spitting  on  the.  QooT.  That 
he  had  some  time  before  that  made  a  contract 
Willi  one  Sevier,  a  liveryman,  to  do  the  livery 
buiitiet:!!  for  the  hotel,  snd  that  Sevier  was  to 
pnj  him  10  per  cent  of  the  proceeds  of  the  busi- 
nt'^.  Tlint  lie  bad  never  complained  to  the 
prosecuior  of  his  spitting  on  the  floor.  That 
the  prosecutor  was  there  on  that  morning 
drumming  for  the  livery  si  a  bio  he  was  con- 
nc'clrd  with.  That  he  had  come  there  to  an- 
noy bim,  and  Ibat  i<  did  annoy  bim  to  see  him 
there.  Tbal  he  had  torn  np  the  contract  with 
Sivier  by  order  of  Coi.-  Coie,  the  owner  of  the 
bolei.  That  he  heard  the  prosecutor  drum- 
ming that  morning.  That  he  was  talking 
about  borsea  and  carriages,  and  talking  loud! 
That  Mr.  Sevier  and  all  other  persons  in  the 
Uvety  business  could  gel  orders  to  and  from  the 
^esis  of  the  hotel.  That  he  had  neverseen  the 
prosecutor  dnmk.  That  he  does  not  know  for 
cerlain  that  Sevier  is  now,  and  was  then,  pay- 
ing lO  per  cent  of  the  proceeds  of  the  livery 
busine!^  ot  the  botel  to  Col.  Coie. 

The  defendant  then  proposed  lo  offer  in  evi- 
dence two  ordinances  of  the  City  of  Asheville, 
as  follows:  "Sec  681.  Any  porter  who  shall 
CDier  the  jfeneral  passenger  depot,  or  any  pas- 
eenger  depot  in  rbis  city,  for  any  hotel  or  board- 
ing house,  or  eating-house,  '"■''■'."'  'i-"  — -" 


lars.  Bee.  683.  If  any  person  or  persons  shall 
enter  any  paaaencer  depot,  holel, hoarding-bouse 
or  other  plnce  of  business,. and  violate  the  rules 
tbereiif,  or  hinder  orob.struct  the  business  there- 
in, be  may  be  oi'dered  out  by  the  person  in 
charge,  and  upon  refusal  to  go  shall  be  pun- 
ished as  provided  in  the  preceding  section, 
provided  said  rules  shall  be  reasonable,  and 
ahall  have  been  approved  by  the  mayor  and 
board  of  aldermen." 

The  defendant  Ihen  offered  in  evidence  other 
ordinances  of  the  Cify  of  Asheville  ("Exhibit 
B,"  infra]  for  the  purpose  of  showing  that 
the  rules  of  Ihe  botel  bad,  by  an  ordinance  of 
the  said  city,  been  duly  approved.  The  solic- 
itor for  Ihe  State  objected  to  the  introduclion 
of  these  ordinances.  Tbe  objeclioo  was  sna- 
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tained  by  tbe  court,  and  the  defendant  ex- 
Henry  Nettles  was  then  introduced  by  the  de- 
fendant, and  swore  tbat  be  was  employed  at 
tbe  Battery  Park  HoteL  That  It  whs  his  duty 
to  announce  carriages  when  ready,  to  lake  or- 
ders from  guests  of  the  botel,  and  to  send 
ordera  to  any  livery  stable  in  town  desired  by 
the  guests,  and  to  take  orders  to  and  from  liv- 
ery-men at  places  designated  for  tbera  by  the 
hoiel  aulhorllics.  Tbat  aMr.  Reynolds  was  also 
employed  for  the  same  purpose.  That  he  had 
seen  the  prosecutor  there;  bad  seen  him  oflcn 
spitting  tobacco  juice  on  the  floor,  and  drum- 
ming among  the  guests.  Tbat  he  had  seen  him 
when  pretty  full  of  liquor  at  tbe  hotel,  but  not 
down  drunk.  That  be  saw  the  difficulty  be- 
tween the  defendant  and  the  prosecutor.  De- 
fendant  told  the  prosecutor  to  eet  off  a  half 
dozen  times.  Tbe  prosecutor  saidne  would  not 
go.  The  defendant  put  his  hand  on  tbe  pros- 
ecutor's shoulder,  and  pushed  him  down  tbe 
steps.  That  the  way  he  pushed  bim  would  not 
have  pushed  a  boby  down  the  sleps.  On  cross- 
ezaninal.ioD,  he  stated  that  the  prosecutor  was 
drinking.  That  his  face  was  red,  and  his 
breath  smelled  bad.  That  the  prosecutor  said 
that  he  had  a  warrant  forthe defendant.  Pros- 
ecutor also  aaid  that  he  had  not  touched  a  drop 
of  liquor.  As  Ibe  defendant  pushed  bim  he 
caught  hold  of  the  "  baimiiiters,"  but  the  de- 
fendant did  not  push  him  violently.  He  also 
said  tbat  he  had  collected  bills  for  the  prosecu- 
tor from  E^uests  of  the  hotel.  Tbat  when  he 
was  asked  by  a  guest  lo  order  a  carriage,  (hat 
he  would  ask  what  stable  he  wanted  it  from, 
and.  If  no  particular  stable  was  mentioned,  he 
would  give  it  to  the  one  he  (the  witness)  wonted 
to  have  it. 

In  reply,  tbe  State  introduced  one  H.  a 
Loomia,  who  swore  that  he  waa  tbe  room  and 
bill  clerk  at  the  Battery  Park  Hotel.  That 
the  written  contract  between  Sevier  and  the  de- 
fendant aa  to  the  livery  business  of  the  botel 
had  been  destroyed,  but  the  asreement  was 
still  In  force,  tbe  only  difference  in  tbe  terms 
being  that,  under  the  contract  originally,  ha 
collected  the  money,  while  now  Be  vier  collected 
it.  Tbal  be  knows  the  hotel  gets  10  per  cent 
of  the  proceeds  of  the  business  done  by  Sevier, 
and  not  of  the  business  done  by  other  livery- 

The  prosecutor  was  recalled,  and  le^tifled  aa 
follows:  That  he  never  spit  on  the  floor  at  the 
hotel  Tbat  bis  conduct  was  genilemanly  in 
every  respect,  and  that  he  bad  not  drank  a 
drop.  That  Mr.  Woodbury,  his  employer,  had 
at  one  time  before  Ibia  had  tbe  same  contract 
with  the  hotel  that  Sevier  had.  That  when 
Mr.  Woodbury  had  tbe  contract,  he  com- 
plained about  other  livery-men  doing  livetj 
business  at  tbe  hotel. 

K  C.  Chambers  snore  that  he  was  a  livery- 
man doing  business  in  Ihe  City  of  Asheville. 
That  lie  bad  received  (he  same  notice  receivwi 
by  the  prosecutor.  That  he  drummed  at  the 
hotel  among  the  guests  for  custom  since  he  had 
received  tbe  notice,  and  that  he  bod  not  been 
put  out  of  (he  hotel,  or  ordered  to  leave.  That 
be  had  also  had  a  man  employed  to  drum  foi 
him  since  the  notice  had  been  given  him. 

Because  of  a  disagreement  ot  counael.  and 
becauae  requestod  1^  them  so  lo  do,  all  tbe  e*i- 


teeo. 
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deuce,  except  aa  to  diaracter,  ia  sent  ap  as  part 
of  tbe  case.  No  sperial  instructiooB  were 
asbed  ot  tbe  court  by  the  defeodaoC. 

Tbe  court  cbarerd  tha  Juiy  as  follows; 

"  It  Is  admitted  by  the  defendant  that  he  did, 
afrninst  tlie  will  of  tbe  prosecutor.  Wearer, 
put  his  hands  upoD  bim,  and  push  bim  oS  Ibc 
porch  of  the  Battery  Park  Horel,  and  down  the 
Btepa  thereof,  to  thi?  ground.  Nolbirg  else  ap- 
pearing, this,  In  Ian,  would  constitute  an  as- 
aault  and  battery.  Bui  the  defendant  Insists 
that  be  waa  juatined  in  so  putting  his  banda  on 
tbe  prosecutor,  and  so  pushing  bim  off  tbe 
porcb  and  steps  of  the  hotel:  (I)  Because  he, 
the  defendant,  was  on  his  own  premises,  wlieie 
he  had  a  right  to  be;  that  the  prosecutor, 
'Weaver,  waa  a  trespasser  there;  tbat  he  or- 
<lercd  him  to  go  away  which  he  refused  to  do; 
and  that  be  then  geolly  put  bis  bnnds  upon 
bim,  and  genily  pushed  him  down  off  the 
porch  and  steps  of  the  hotel,  using  no  unnec- 
essary foice  whatever.  (3)  Because  be  was  tbe 
manager  of  tbe  Battery  Park  Hotel,  In  the  City 
of  Asberille,  in  Biincomhe  County,  and  in  con- 
trol of  tbe  eame  at  the  time  be  ao  put  bis  hands 
on  the  prosecutor  and  pushed  bim  off  tbe 
ponrb  and  steps  of  Ibe  hole],  and  that,  as  such 

'' — 18  bis  duty  to  keepalldisorderly 


duct,  habits,  manners,  buBioess,  etc.,  nuisances, 
mid  an  annoyance  and  discomfort  to  liie  guests 
of  the  hotel;  that  tbe  prosecutor  went  to  tbe 
hotel,  atter  having  been  forbidden  to  do  so,  and 
GO  conducted  himself  aa  to  tjccome  such  nui- 
sance, annoyance  and  discomfort,  by  spitting 
tobacco  Juice  upon  tbe  floor,  by  becoming  In- 
toxicaieo,  and  other  conduct;  tbat  tbe  law  de- 
volved it  upon  bim,  and  that  It  was  bis  duty, 
as.mana^r  of  the  hotel,  to  the  guests  thereof, 
to.  make  such  rules  and  regulations  as  were 
necPBsary  to  procure  the  exclusion  therefrom 
of  disorderly  persons,  and  such  ss,  by  their 
conduct,  manner,  habits  and  business,  are  nui- 
sances and  an  annoyance  and  a  discomfort  to 
tbe  guesiB  oF  tiie  hotel;  and  that  he  bad  made  a 
rule,  which  was  known  to  the  prosecutor,  and 
which  was  necessary  and  proper  to  procure  the 
comfort  oF  his  guests,  and  to  secure  quiet  and 
good  order;  tbat  the  prosecutor  violated  this 
rule,  aud  when  requested  to  leave  tbe  bniet 
and  premises  refused  to  do  ao,  and  tbat  then 
the  defendant  gently  put  bis  hands  upon  him, 
and  put  him  olf  the  porcb  and  steps  of  the 
hotel,  u.^ing  DO  excessive  or  unnecesaarf  force 
or  violence  whatever. 

"To  ibese  positiona  of  defense  relied  upon  by 
the  defendant  tbe  Btate  replies  tbat  the  prose- 
cutor. Weaver,  was  where  be  had  the  right  to 
be;  that  he  was  at  the  Battery  Park  Hotel, 
which  was  a  public  inn,  for  a  lawful  purpose, 
to  wit,  to  attend  and  serve  the  customers  of  bis 
employer's  livery  stable;  that  others  enp^iaedin 
the  same  business  be  was  In  were  permitted  by 
the  defendant  to  go  and  be  there  for  tbe  same 
purpose,  and  tbat  therefore  the  defendant  bad 
Dorigbt  lawfully  to  remove  bim  from  the  hotel 
unless  he  was  so  conducting  himself  aa  to  be- 
come a  nuisance,  an  annoyance  and  discomfort 
to  the  guests  und  officers  of  tbe  hotel;  and  that. 
In  fact,  be  was  not  so  conducting  himself,  nor 
'Was  be  Bucb  nuisance,  annoyance  ot  discom- 
fort.   Tbe  court  cbargea  you  that,  ordinarily, . 
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when  one  is  on  bis  own  premtsea,  lie  hu  the 
right  to  order  another  person  who  may  come 
upon  tbe  same  to  go  away,  and  upon  a  refusal 
to  go  he  may  put  his  hands  gently  upon  him, 
and  gently  remove  him  therefrom,  and,  in  tha 
event  oF  resistnnce,  to  use  such  force  as  may  be 
necessary  to  eject  bim.  But  this  is  not  always 
so  when  the  premises  are  those  ot  a  public  inn 
or  hotel,  such  aa  It  ia  admitted  the  premises 
were  in  this  case.  It  being  admitted  hy  both 
Ibe  State  and  the  defendant  that  tbe  premises 
from  which  the  defendant  put  tbe  prosecutor 
in  this  case  were  those  of  a  public  inn  or  hotel, 
and  that  tbe  defendant  was  at  the  time  the 
manager  thereof,  and  In  control  of  tbe  same, 
tbe  court  chareea  you  tbat  it  was  tbe  dutv  of 
defendant,  and  tbe  law  devolved  it  upon  bim. 


_  quiet  and  good  order,  and  to 

procure  tbe  exclusion  from  the  hotel  of  disor- 
derly petHons,  and  such  as  by  their  conduct, 
manner  and  bablta  or  business  are  nuisances, 
and  an  annoyance  and  discomfort  to  tbe  gueata 
of  the  bote!  It  was  also  the  duty  of  the  defcnd- 
Bt>t  to  hiB  guesta,  and  be  bad  tbe  right,  to  pre- 
vent all  such  persons  coming  Into  the  hotel, 
and  after  tbey  should  come  into  the  hotel,  or 
upon  tbe  porcb  thereof,  to  order  them  to  go 
awav,  and  upon  a  refusal  to  go  to  put  bis  bnuds 
gently  upon  Ibem,  and  genily  remove  them, 
and,  in  tbe  event  of  resistance,  to  use  such  force 
as  would  be  necessary  to  remove  them.  It  ia 
admitted  by  the  Btate  tbat  the  defendant  had, 
prior  to  tbe  time  be  pushed  the  proaccuior  off 
the  porch  and  steps  of  the  hotel,  made  tbe  rules 
and  regulations  which  have  been  read  in  your 
bearing,  and  that  the  prosecutor.  Weaver, 
knew  of  them.  It  is  also  admitted  by  tbeStaw 
tbat  tbe  prosecutor  had  received  a  written  no- 
tice from  tbe  defendant  not  to  come  upon  the 
premises  of  the  hotel  prior  to  sucb  time.  This 
written  nolire  has  also  been  read  to  you.     It  is 


for  the  purpose  of  transacting  business  con- 
nected wiib  bis  employer's  livery  stable. 

"■The  questions,  then,  for  conaideration  and 
determination,  are:  (1)  Did  the  prosecutor  have 
the  right  to  go  to  tbe  Battery  Park  Hotel  to 
transact  the  business  of  bis  employer,  tbnt  of  a 
livery-man,  with  the  guests  of  tbe  hotel?  (S) 
If  tie  did  have  such  ri^bt,  did  be  so  conduct 
and  demean  himself  while  there  as  to  forfeit 
bis  right  to  be  there!  (3)  If  he  bad  no  right 
to  eo  to  tbe  hotel  to  transact  bis  huslneas  as  a 
livery-man,  or  it.  while  there,  having  such 
right  to  go  and  to  be  there,  he  so  conducted 
blmself  as  to  forfeit  sucb  right,  did  tbe.defend- 
ant  use  only  auch  force  as  tbe  law  permitted 
him  to  use  In  removina;  tbe  prosecutor,  or  was 
the  forpe  excessive  and  unlawful?  Tbe  court 
clmrges  you  that,  if  you  shall  find  from  tbe 
evidence  tbat  others  engaged  in  tbe  same  busi- 
ness B9  tbe  prosecutor  were  permitted  by  the 
defendant  to  go  to  Ibe  Battery  Park  Hotel  for 
Ibe  same  purpose  tor  which  the  prosecuior 
went  there,— that  ia,  to  secure  and  tranaact 
buslneaa  For  his  employer's  livery  stable,— then 
the  prosecuior  bad  slso  Ibe  ri^bt  to  go  there 
for  that  purpose  at  rcasonaisle  times,  and  to  re- 
main there  a  reasonable  length  ot  time  for  the 
transaction  of  such  business;  and  It  would  not 
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mMteT  that  the  rales  of  tbe  hotel  forbade  bis 
enteriog  tbe  premises  of  tbe  Lotel  for  tbat  pur- 
po0e,  or  that  he  had  been  previously  forbidden, 
in  writing,  to  come  upon  tbe  premises  of  the 
hotel,  nnr  would  it  matter  that  the  defendant 
had  designated  s  place  at  the  back  of  the  hotel 
KLere  livery-men  could  transact  Iheir  liverv 
business  with  tbe  guests  of  tbe  hotel,  tbrougli 
the  servants  and  employes  of  the  holel,  even 
though  tbeprosecutor  knew  of  such  place  being 
■o  designated.  He  would  not,  however,  have 
the  right  to  ^  there  at  all  times,  nor  would 
be  have  Ibe  ngbt  to  remain  there  all  the  lime, 
t   an   unreasonable   length   of  time,   for  the 


from  the  evidence  that  other  persoi 
same  business  as  tbe  prosecutor  were  pcrmittpd 
by  the  defendant  to  go  to  tbe  hotel  for  the  same 
purpose  for  which  the  prosecutor  went  Ibere, 
then  the  prosecutor  had  no  tight  to  go  or  be 
there  for  the  purpose  of  transacting  tbe  busi 
ness  of  his  employer  in  connection  with  bis 
livery  stable,  after  notice  from  defendant  to 
keep  oS  the  premises,  and  after  the  rule  for- 
bidding livery-men  to  come  there  to  tranHHCt 
Iheir  bus^iucss  had  been  made  known  to  him. 
■Wheiber  or  not  others,  engaged  in  the  same 
business  as  tbe  prosecutor,  were  permitted  by 
defeudaot  <o  go  to  the  Battery  Perk  Hotel  for 
the  same  purpose  for  which  the  prosecutor 
went  there;  wlielher  the  prosecutor  went  ibere 
Btarcnsonuble  lime;  whether  he  remained  there 
only  a  reasonuble  length  of  time  fur  the  trana- 
aclKin  of  his  business  wilb  a  guest  or  guests  of 
the  hotel, — are  matters  for  the  consideration  of 
the  jury  alone,  and  the^  must  find  how  such 
facts  are  from  the  evidence  adduced  in  the 
case.  If  the  jury  shall  find  from  the  evidence, 
under  tbe  charge  of  tbe  court,  that  tbe  defend 
ant  permitted  others  engaged  in  tbe  same 
business  as  Ibe  prosecutor,  to  wit,  the  livery 
business,  to  goto  the  hotel  to  traoaacl  such  busi- 
ness, and  that  otber  peAons  did  go  there,  and 
there  Iians^ct  such  business,  althouab  tbe  pros 
eciJlor  would  then  have  the  same  riftbts  at  tbe 
hotel  as  such  other  pcrsoa,  yet  if  while  at  tbe 
hotel  tbe  prosecutor  so  demeaned  himsclF,  by 
becomin;;  intoxicated,  by  Bpittiog  tobacco  juice 
OD  the  floor,  loud  and  boisterous  tailiing,  cur^ 
In^,  Bitearing  and  other  conduct,  as  to  become 
B  nuisance,  an  annoyance  and  discomfuit  to 
the  guests  and  oQIcers  of  tbe  hotel;  or  it  be 
went  there  at  an  unreiit'Onable  time  for  tbe 
trnnsHction  of  such  business,  or  remained  there 
m  unreasonable  length  of  time  for  tbo  transac- 
tion of  such  business,  against  the  will  of  tbe 
defendant, — be  lost  all  right  to  be  at  the  hotel 
for  any  purpose,  and  it  became  the  duly  and 
right  of  the  defeiidant  to  order  him  away,  and 
npoo  bis  refusal  to  go  to  first  put  bis  bands 
gi^ntl^  upon  him,  and  gently  put  bim  away, 
and,  in  the  event  of  resistance,  to  use  such 
force  as  would  be  necefsary  to  eject  him.  Tbe 
deiendant  would,  In  no  event,  have  the  riglit 
to  use  excessive  force  in  putting  tbe  prosecutor 
off  Ibe  porch  and  steps  of  ibe  hotel.  Ah  lo 
whether  the  prosecutor  so  conducted  and  de- 
meaned himself,  whether  he  went  to  the  hotel 
at  an  unreasonable  lime  for  the  transaction  of 
bis  business,  and  whether  tbe  defendant  used 
excessive  force  in  removing  the  prosecutor,  are 
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matters  of  fact  for  the  determtnRtiOD  of  th« 

jury  from  the  evidence." 

The  defendant  excepted  In  writing  to  the 
charge  of  lie  court,  as  follows:  "Tbe  defend- 
ant excepted  to  the  charge  of  the  court,  as  here- 
inbefore set  forth,  (or  that— CD  The  court  erred 
in  suhmiltiug  the  question  to  tbe  jury  aa  to 
whether  or  not  the  rules  and  regulations  adopt- 
ed by  the  Battery  Park  Hotel  were  reasonable 
and  proper,  (3)  That  the  court  erred  In  aub- 
ralttlng  the  question  to  tbe  jury  as  to  whether 
or  not  otber  persons  engaged  in  tbe  same  busi- 
ness as  the  prosecutor  were  permitted  by  the 
defendant  to  go  to  the  hotel  for  tbe  purpose  of 
carrying  on  thia  business,  for  that  there  was  no 
evidence  that  the  defendant  permitted  or  al- 
lowed such  to  be  done,  (8)  That  the  court 
erred  In  the  following  instructions  given  to  tbe 
jury:  'If  you  shall  find  from  tbe  evidence 
that  others  engaged  in  the  same  business  as  tbe 
prosecutor  were  permitted  by  the  defendant  to 
go  to  tbe  Battery  Park  Hotel  for  the  same  pur- 
pose for  whiih  the  prosecutor  went  there, — 
that  is,  to  secure  and  transact  business  for  his. 
employer's  livery  stable, — then  the  prosecutor 
had  also  the  right  to  go  there  for  that  purpose 
at  reasonable  times,  and  to  remain  there  a  rea 
sonable  length  of  time  for  (he  transaction  of 
such  business;  and  it  would  not  matter  tbat  th» 
rules  of  the  hotel  forbade  bis  entering  the  prem- 
ises of  tiie  hotel  for  tbat  purpose,  or  tbat  be 
had  been  pieviously  forbidden  In  writici;  to 
come  upon  the  premises  of  tbe  hotel,'  f4)  Tbat 
tbe  court  erred  la  tbe  following  Instructions 
given  to  the  jui?:  'Nor  would  it  matter  tbat 
the  defendant  bad  designated  a  place  at  the 
back  of  the  hotel  where  h very-men  could  trans- 
act their  livery  busicess  with  the  guests  of  the 
hotel  through  the  servants  and  employes  of  tbe 
hotel,  even  though  the  prosecutor  knew  of  sucb 
place  being  so  designated.' '' 

Verdict  of   --"—    --■• 
iSIotion  for  n> 

peat  by  tbe  defendant  to  the  supreme  c 
Case  settled  on  a  disa^eement  of  counsel. 

Exhibit  A:  "No  livery-man  or  agent  of  any 
transportation  or  baggage  company,  no  washer- 
woman or  sewing-woman  not  connected  with 
the  bouse,  or  loHfer  or  lounger  or  ob  lection  able 
person,  will  be  allowed  in  the  hotel," 

Exhibit  B:  "At  tbe  meetingof  the  board  of 
aldermen  of  the  City  of  Asbeville,  on  the  16lb 
day  of  August,  1880,  the  following  proceedings 
were  heard:  'It  was  moved  and  seconded  that 
the  following  rules  for  tbe  rcpulatioQ  and  gov- 
ernment of  iheBailery  Park  Hotel  be  approved 
by  tbe  board.  The  motiuo  was  carried, —ayes, 
6;  noes,  1.'  Among  tbese  rules  la  the  folluw- 
ing;  'No  livery-man  or  agent  of  any  transpor- 
tation or  bairgage  company,  no  washer  woman 
orsewing'Woman  not  connected  with  the  bouse, 
or  loafer  or  lounger  or  objectionable  person, 
will  be  allowed  in  the  hotel.'" 

Exhibit  C:  "Battery  I'ark  Hotel,  Asbeville, 
N.  C.  J.  B.  Steele,  Manager.  July  ISlh,  18sB. 
Mr.  Joseph  B.  Weaver:  On  and  after  July 
18tb,  18Sa,  parties  engaged  In  the  livery  busi- 
ness will  be  indicted  for  trespass  if  found  in- 
side tbe  Battery  Piiik  Hotel  or  grounds,  unless 
by  permission  of  J.  V,  Sevier,  lessee  ii(  livery 

Eriviieire  of  said  hotel,  [cigaed]  J.  B.  Steele, 
lanager," 
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B»tchdor  ft  Severeaz  for  ftppelunt. 

Mtttrt.  Theodore  F.  Dftvldaon.  Atty- 
Qen.,  and  O.  A.  Shnford  for  the  Blal«. 

ATer^i  J.,  delivered   the  opInioD  of  the 

It  was  formetly  held  by  the  courta  of  Eng- 
land that  wbere  an  iciikeeper  allured  traveteis 
to  bis  tavern  by  holding  fairoBelf  out  to  the  pub- 
lic BB  ready  to  eDtsTtaiu  Ibem,  aod  thea  refused 
U>  receive  them  hito  his  house  vhen  he  bad 
toom  to  accommodate  Ibem,  and  afbr  tbej  bad 
tendered  the  money  to  pay  their  bills,  he  was 
liable  to  indictmeot.  But  this  doctrine,  sayB 
Bishop  (vol.  1,  §  1KB!,  Crim.  Law),  "has  Utile 
practical  effect  at  Ibis  time,  beins  rather  a  relic 
of  the  past,  Ihaii  aliviug  thing  of  the  preaent." 
Rex  V.  Lv^in,  12  Mod.  44B. 

In  a  dictum  in  StaU  v.  Matheat,  %  Der.  &  B. 
L-  434,  tbia  old  principle  was  stated  with  some 

Sialiflcatlou,  viz.,  that  "aU  and  every  one  of 
e  citizens  have  a  right  to  demand  entertain- 
ment of  a  public  Innkeeper,  if  (hey  behave 
themselves,  and  are  billing  and  able  to  pay  for 
their  fare;  and,  as  all  have  a  right  to  go  there 
and  be  entertained,  they  are  not  lo  be  annoyed 
there  by  disorder,  end  if  the  innkeeper  permits 
il  he  !i  subject  to  be  indicted  asforanuisance." 
Ilommei  V.  adiarnbaeher,  130  Fa.  5T9,  9  CeoL 
Rep.  743 

The  dut)  and  legal  obtlgstloa  resllDg  upon 
the  landlord  are  to  admit  only  lucb  guests  as 
demand  accommodation,  and  he  has  the  rif;ht 
to  refuse  to  allow  even  travelers  who  are  mani- 
fesllj  BO  filthy,  drunken  or  profane  as  to  prove 
disagreeable  to  others  who  are  inmatex,  and 
thereby  lo  injure  the  reputation  of  bia  house, 
to  enter  his  inu  for  food  or  ghelter,  though  tbey 
may  be  nbundanlly  able  to  pay  his  cliarges,  3 
Wbarl.  Crim.  Law,  g  1687-  Beg.  v.  Rumer,  18 
Co%,  Cr.  Gas.  878. 

Tbe  right  to  demand  admission  to  tbe  hotel 
>?  confinL'd  to  persons  who  sustain  tbe  relation 
of  guisls,  and  does  not  extend  to  every  indi- 
vidual who  invadea  the  premises,  not  in  re- 
sponse to  the  invitation  given  by  the  keeper  to 
tbe  public,  hut  in  order  lo  gratify  liis  curiosity 
by  seeing,  or  bis  cupidity  by  trading  with,  pat- 
rons who  are  under  tbe  protection  of  the  pro- 
prii'tor.     1  Wbnrt.  Grim.  Low,  g  625. 

The  landlord  U  not  OEiy  under  no  obligation 
lo  admit,  but  he  has  the  power  to  prohibit  tbe 
entrance  of,  any  person  or  class  of  persons  into 
bis  house  for  tbe  purpose  of  plying  his  guests 
with  solicitations  for  patronage  in  their  busi- 
ness; and  especially  is  this  true  when  tbe  very 
nature  of  the  husmess  is  such  that  human  ei- 
l«riencc  would  lead  ustoexpect  thecompeling 
"drummers,"  in  the  beat  of  excitcmeut,  not 
only  lo  trouble  tbe  gueala  by  earnest  and  con- 
tinued anproBcbes,  out  by  their  noise,  or  even 
strife.  The  guest  has  a  positive  right  to  de- 
maud  of  tbe  host  auch  protection  as  will  ex- 
empt him  from  annoyance  by  such  persona  as 
intrude  upon  bira  without  invitation  and  wiih- 
nut  welcome,  and  subject  bim  to  torture  by  a 
display  of  tbctr  wares  or  books,  or  a  recom- 
mendation of  their  nostrums  or  business. 

That  learned  and  accomplished  jurist,  Ckiff 
Jviice  ShBw.deliveiing  the  opinion  in  Com.  v. 
iW«r,7Met.  600,  said:  "An  ownerof  asleam- 
boet  or  railroad,  inlbisrespect,  lalnacondiiion 
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somewhat  similar  to  that  of  an  Innkeeper,  whose 

premises  ore  open  to  all  guests,  yet  ' 


only  empowered,  but  he  is  hour 


oregu- 


and  comfort  of  his  guests,  who  there  sf 
pose,  as  lo  the  peace  and  quiet  of  the  vicinily, 
and  to  repress  and  prohibit  all  diaonlerly  con- 
duct therein;  and  of  course  be  has  a  right  and 
is  hound  to  exclude  from  his  premises  alt  dis- 
orderly persona,  and  all  persona  not  conform- 
ing to  regulations  necessary  and  proper  to  se- 
cure such  quiet  and  good  order." 

This  pn'nciple  was  staled  as  an  eslabllshed 
one,  and  used  by  the  court  as  an  argument  to 
sustain  h;  analog;  its  ruling  announced  in  a 
subsequent  portion  of  the  opinion,  that  a  rail- 
road company  liad  a  right  bv  its  regulolions  to 
exclude  from  its  depot  ana  cors,  at  any  sta- 
tion, persons  wbo  visited  (hem  for  the  purpose 
of  soliciting  passengers  to  stop  at  particular 
hotels;  and  one  of  the  reasons  given  for  holO- 
iuK  tbe  regulation  reasonable  was  that,  where 
tbe  agents  urged  the  claims  of  their  respective 
hotels  "witb  earnestncM  and  importunity,  1( 
was  an  annoyance  lo  passengers.  TUe  doc- 
trine is  there  laid  down,  too,  tbat  persons  other 
than  passengers  prima  facie  have  the  right  to 
enter  the  depot  of  a  railroad  company,  as  others 
besides  guests  may  go  Into  hotels,  without  mak- 
ing tbemaelves  trespassers,  because  in  botli  in- 
Btanccs  there  Is  an  implied  lircnse  given  to  the 
public  lo  enter.  Butsueb  lit^nses  In  tlidr  nat- 
ure are  revocable,  except  in  tbe  one  case  us  lo 
paascngers,  and  in  the  other  as  to  auesls,  who 
have  the  right  to  enter  tbe  train,  ticket-office  01 
hotel,  as  the  case  may  he,  if  they  are  sober,  or- 
derly andaliletopay  for  transportation  or  fiire. 
The  court  went  further  In  that  case,  and  held 
tbat.  In  enforcing  the  reasonable  regulation 
against  "(i rummers"  for  hotels  at  thedeijol,  the 
servants  of  the  railway  company  were  not  guil- 
ty of  an  assault  for  expelling  by  force,  not  ex- 
cessive, a  perxon  who  bad  repeatedly  violated 
the  regulation  by  going  upon  the  plutform  and 
soliciting  for  a  hotel,  though  on  the  psriiciilar 
occasion  when  he  was  ejected  from  it  he  had  a 
ticket,  flod  intended  to  take  the  train  destined 
for  another  town,  but  failed  to  disclose  to  such 
servants  the  fact  that  be  entered  for  "another 
porpofie,  wben  it  was  in  bia  power  to  do  so." 

Were  we  to  follow  the  analogy  lo  which  the 
principle  laid  down  In  that  csEie  would  lend,  an 
innkeeper  could  not  only  make  and  enforce  a 
regulation  forbidding  peisona  I o  come  on  hia 
premises  for  the  purpose  of  soliciting  his  guests 
to  patronize  the  Uvery  stables  that  they  might 
represent,  but  be  might,  in  enforcing  the  rule 
against  one  who  had  previously  violated  it 
after  notice  that  be  should  not  do  so,  put  such 
person  oft  hia  premises, without  excessive  force, 
though  at  the  particular  time  the  person  had 
entered  with  tbe  bona  fide  intent  to  become  a 
guest  at  tbe  hotel,  but  failed  to  announce  bia 
purpose;  or.  under  the  same  principle,  lie 
might  expel  by  force  one  who  becomes  a  eu''^t, 
and  takes  advantage  of  bis  siliinlioo  10  subject 
otijer  inmates  of  the  linuse  to  tbe  annoyance  of 
"drumming"  for  such  eslabliwhraents.  The 
same  distinction  is  drawn  between  guests  and 
others  who  enter  a  hotel  intent  nn  business  or 
pleasure  by  the  eourls  of  Pcnnsvlvania. 

In  IJoia.  V.  Miteheil,  1  Phila.  63,  and  Own.  t. 
SlilcAeU,  9  Psi«.  £q.  Cas.  481,  tt  was  held  thai 
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■n  Innkwper  it  Iwuod  lo  receive  and  furnish 
food  and  lodglDg  fot  all  who  enter  bis  bote! 
as  (Tura's.  and  lender  him  k  reaBouable  price 
lor  Bucli  Hccommodatinn;  but  "if  an  individual 
[oibor  iliuQ  a  guesi]  bas  entered  a  public  ion, 
end  h'B  presence  Is  disagreeable  lo  the  proprie- 
tor or  Ilia  guesta,  he  boa  e.  riglit  to  request  the 
Eerson  lo  depart,  and,  if  he  refuses,  Ibe  inn- 
eeper  has  ibe  riabt  to  laj  bis  hands  gently 
upon  him,  and  lead  him  out,  and,  if  reslBlance 
is  made,  to  employ  sufBdent  force  to  put  him 
out,"  without  incur riug  tiabilit;  to  iodictmeDt 
"for  assault  a D(l  battery." 

Jaitiet  Siory,  In  Jtncki  v.  Coleman,  2  Somn. 
S24.  discussed  Ibe  doctrine  to  tvhich  we  have 
lefi-rred,  that  the  right  even  of  one  w  bo  pays  fo: 
bia  [laBaajtcon  a  alenmboal  or  railway  is  subject 
not  only  10  tbe  limitation  that  be  shall  be  sober, 
and  sball  not  be  guilty  of  such  nuisance  or 
make  such  disturbnnce  as  eball  annoy  other 
paBsengerB,  but  to  the  further  reslriclion  that 
be  may  be  refused  admittance  or  expelled,  after 
be  enters  the  boat  or  tar,  tf  It  appears  that  "his 
«b|ecl  la  to  interfere  nilb  the  interest  or  pat- 
ronage of  the  propiietors  (orcompaDy)  ao  as  to 
make  (be  business  less  lucraiive  to  tbem." 

Id  tbe  case  lost  rited  the  proprietors  of  tbe 
boat  Franklin  had  entered  into  a  contract  lo 
run  a  lice  of  sta^s  between  BoElon  and  Provi- 
dence in  conneclton  wiih  tbe  boat,  which  was 
running  from  New  .York  lo  Providence.     The 

filainiill.  Jcnks.  bad  been  in  tbe  habit  of  com- 
ng  on  U;ard  the  boat  at  Newport  to  solicit 
paBsenffers  for  an  opposition  line  of  stages  be- 
tween Providence  and  Boston,  thus  InlerferinR 
with  the  business  of  the  owners  of  the  boat, 
and  llie  arrangement  made  by  them  for  their 
own  profit  aoa  advantage  witb  a  different  line 
from  that  represented  by  said  plaintilT,  just  as 
In  (he  case  at  bar  Ibe  proprielora  of  the  hotel 
bad  entered  into  a  contract  with  one  6evier  by 
which  tboy  were  to  receive  10  per  centum  of 
Ibe  amouQv  realized  by  him  for  Ibe  hire  of  car- 
nages to  the  guests  of"  the  Battery  Park  Hotel. 
Jjittiee  atory,  too,  runs  the  parallel  between 
the  hotel  and  boat  line  ^ual  as  G'litf  Jugtic: 
Sbaw  did  between  the  inn  and  the  railway 
company,  but  with  tlie  marked  difference  that 
the  former  goca  much  further  in  tracioif  the 
analogy  that  makes  the  public  bouse  subject  to 
some  of  Ibesamc  liabilities  created,  and  entitled 
to  the  full  measure  of  protection  afforded  by 
law  to  compsnies  engaged  in  transporting 
passengers.  In  discussing  tbe  principle  he 
says:  "A.  case  still  more  strongly  in  point,  and 
which,  in  my  Judgment,  completely  meets  the 
prwenl,  is  tbat  of  an  innkeeper.  Suppose  pas- 
Be  ugcrs  are  accustomed  to  breakfast  or  dine  or 
sup  a1  bia  bouse,  and  an  agent  is  emploved  bv 
a  rival  bouse,  at  tbe  distance  of  a  few  miles,  to 
decoy  Ibe  passengers  away,  the  moment  they 
arrive  at  the  inn;  is  tbe  innkeeper  hound  to  en- 
tertain and  lodge  such  agent,  and  thereby  en- 
able bim  to  accomplish  the  very  objects  of  his 
miBBion,  lo  the  injury  or  ruin  of  his  own  inter- 
ests?   I  ihink  not." 

lotbecnseof  Simey  V.  Os'ter  Bag  A  B.  S.B, 
€o.,  67  N.  Y.  803,  tbe  court  of  appeals  beld 
tbat  a  company  running  a  line  of  steamboats 
for  transporllng  passengers  had  a  right  lo  es- 
tablish, in  connecljon  with  their  boats,  an 
agency  for  thcdcliveringof  bageage  at  tbe  ter- 

minuB,  and  tbat  one  who  had  had  tbe " 
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tranafer  such  bagcage  upon  similar  terms,  two 
years  before,  coiild  tie  expelled  and  refused  as 
a  passenger.  If  after  notice  he  would  not  dis- 
continue  his  efforts  to  induce  passengers  to  em- 
ploy him  in  the  same  capacity,  rather  Iban  an 
expressman  with  whom  the  company  had  en- 
tered into  a  later  agreement  for  Ibeir  own  pe- 
cuniary interest  to  deliver  tbe  baggage  of  its 
pBst^eiigecs. 

All  of  the  authorities  that  we  bave  cited 
above  are  collated  and  approved  in  Angell  on 
Carriers,  In  sections  SiQ.  630»  and  53Uft. 

In  Ibe  rase  of  Harru  v,  Stereng,  81  VL  79, 
it  was  held  tbat  when  a  railway  company 
erected  station  houpes  It  Impliedly  opened  the 
doors  of  them  to  every  person  to  enter,  but  tbat 
the  license  was  revocable  as  to  all  persons  ex- 
cept those  who  bad  legitlmale  business  lber& 
growing  out  of  tbe  operation  of  the  road,  and 
with  the  officers  or  employes  of  the  company, 
and  tbat  the  corporation  bud  tbe  right  to  direct 
all  other  persons  to  leave  the  dc[)ot  or  ticket 
ofllce,  and,  on  Ibeir  refusol  to  depart,  lo  re- 
Ihem.     It  vas  furlber  held  in  tbe  vame 


e  tbat  it 


everyone  who  e^ipected  to  lake  tbe  iJBin, 
and  desired  to  remain  in  the  slaliun  bouse  for 
tbat  purpose,  to  purchase  a  ticket,  and  tbat 
tbe  servants  of  the  company  would  be  Justified 
in  expelline,  without  exce.-wve  force^  oue  who 
did  not  declare  his  purpose  to  buy  a  ticket,  and 
actually  buy  it  within  a  reesnnable  lime,  or 
one  who  bad  bought  a  ticket  even,  if  he  fulled 
to  disclose  iba!  fact  wlien  requested  to  leave. 

In  the  recent  case  of  Old  Votany  H.  Co.  t, 
Trip-p,  147  SIttSB,  85,  e  Ntw  Eng.  Rep.  8C6.  the 
court  laid  down  the  rule  in  icference  lo  Iba 
TiKbls  of  persons  at  dppoisas  follows:  "Paisen- 
gers  taking  and  leaving  tbe  cars  at  tbe  slsLii>n, 
and  persons  sett  ng  down  passengers  or  deliv- 
ering mercbaniliae  or  ba^jnge  for  iranspciria- 
lion  from  atations  or  taking  up  passinsifra  or 
receiving  merchandise  tbat  bad  been  trans- 
ported to  the  station,  had  a  right  to  use  tl^e 
station  buildlug  and  grounds  superior  lo  Ibe 
right  of  the  piaTutlEt  (corpomtioo)  to  exclusive 
occupancy."  And  ii  Is  further  held  to  be  the 
correct  construction  lo  be  placed  on  a  stntiite 
passed  by  the  Legislature,  giving  to  all  persons 
equal  terms,  facilities  and  accomn,o'Ialions  for 
the  use  of  its  depot  and  other  biiiliiirgs  and 
(trountls,  tbat  it  was  intended  only  lo  uovern 
llie  relation  between  Ibe  common  carrier  and 


with  BO  individual  to  fumiBb  the 

means  lo  carry  incoming  pa!<S"ngers  or  Ibeir 
baggage  and  merrliandise  from  its  stations,  and 
may  grant  lo  him  Ibe  exclusive  right  to  solicit 
the  fiilronage  of  such  pafsengers. 

Upon  a  review  of  all  Ibe  authorities  acc«>ssl- 
ble  to  ua.  and  upon  Ibe  application  of  well-es- 
tablished principles  of  law  to  tbe  admitted 
facts  of  Ibis  particular  case,  we  arecons(i»incd 
to  conclude  tbat  there  was  error  ij  the  charge 
given  by  the  court  to  tbe  Jury,  because: 

1.  GucstB  of  a  hotel,  and  travelers  or  other 
persons  entering  It  wiib  tbe  bona  fide  intent  nf 
becoming  guests,  cannot  be  lawfully  prevented 
from  going  in  or  put  out  by  force,  after  en- 
trance, provided  ther  are  able  to  pay  the 
charges  and  tender  the  money  necessary  for 
tbat  purpcae,  if  requested  by  the  landlord,  nn> 
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less  tLry  be  pertoas  of  bad  nr  eiispicionB  char- 
acter, or  of  Tulfrar  bsbils,  or  so  objection  it  ble 
lo  the  patroDs  of  the  bouse,  on  account  of  the 
race  to  wbich  itiey  belong,  tbat  It  would  in- 
jure the  busiDess  to  admit  tbeni  to  all  ponions 
«( the  house,  or  unless  they  attempt  to  lake  ad- 
TiDtnge  of  tbe  ricedom  of  the  hotel  to  iojure 
ILe  landlord's  cbsnces  of  profit  derived  either 
from  his  inn  or  an;  olber  business  incidental 
to  or  connected  nilh  its  maoagemeiit.  and  con- 
Bliluting  a  part  of  the  provision  for  tbe  wants  or 
pleasure  of  bU  patrons.  Jenekiy.  Coleman,  Com. 
T.  Milefiell  and  Gam.  T.  Potoer,  tvpra;  Pink- 
*rton  V.  Woodirard,  88  Cal.  GST,  91  Am.  Dec. 
«60;  Barney  v.  Oi/tUr  Bay  &  H.  8.  B.  Co. 
fipra;  1  Whnrt.  Cr.  Law,  §  821;  Ang.  Carr, 
es  525,  e39,  530;  Briton  \.  AOanla  diC.  A.L. 
Ji.  Co.  88  N.  C.  636. 

When  persons  uuobjectionable  on  account  ot 
character  or  race  enier  an  hotel,  not  as  guesl^ 
but  intent  on  pleasure  or  profit,  to  be  derived 
from  intercourse  with  its  inmates,  tlie^  are 
there,  notof  rijfht,  but  under  an  implied  license 
thai  the  landlord  may  revoke  at  any  lime;  be- 
-cause,  barring  tbe  limitation  impnsed  by  holJ- 
ing  out  inducements  to  the  public  to  seek  ao- 
coDimodalion  at  liis  inn,  the  proprietor  occupies 
it  as  his  dwellJDg-hoiisc,  from  nbich  be  may  ex- 
I)el  all  who  have  not  ncquited  rights,  growing 
out  of  tbe  relation  of  giiestB.  and  must  drive 
out  all  who,  by  tlieir  Ijad  conduct,  create  a 
nul»iBnce  and  prove  an  annoyance  to  bis  pat- 
rons, llarrii  v,  Steven*,  31  Vt.  79j  1  WharL 
Cr.  Law,  §  835. 

8.  The  retruiation,  if  made  by  any  innkeep- 
er, that  the  proprietors  of  livery  stables,  and 
tbcir  agents  or  servants,  shall  not  be  allowed 
to  enter  lii:'  boiel  for  tbe  purpose  of  soliciting 
pntronit<re  for  their  business  from  his  guests,  is 
a  reiisuiialjle  one,  and,  after  notice  to  desist,  a 
person  violating  it  may  be  lawfully  expelled 
from  his  honse,  if  excessive  force  be  not  used 
in  ejecting  bim.  Com.  v.  Pojoerand  Earritt. 
^tcrent,  tupra.  See  also  Orii\oold  v.  Webb.  16 
K.  I. — ,  7  L.  R.  A.  302;  Old  Colony  B.  Co. 
Tripp,  tupru. 

4  An  innkeeper  bus  unquestionably  ttaerijrbt 
to  establish  a  news  stand  or  a  barber  shop  in  bis 
liol<rl,  and  to  exclude  persons  who  come  for  the 
purpo-ie  "f  vending  newspapers  or  books,  or  ' 
sulieiiing  employment  as  barbers;  and,  in  i 
der  to  tender  his  bu.^incss  more  lucrative, 
may  establish  a  laundry  or  a  livery  ulaliie 
coDiicrtiou  with  his  hotel,  or  cootract  with  tbe 
proprietor  of  a  livery  stable  Id  the  vicini  , 
H^-ure  for  the  latter,  es  far  as  he  legilima'lely 
can,  tbe  patrouHj^e  of  bis  gucsia  in  that  line  for 
a  per  centum  of  Ibe  pro<-eeda  or  profits  derived 
by  sucb  owner  of  vehicles  and  horses  from 
dealinic  with  (be  patrons  of  tba  public  bouse. 
After  condud  log  such  a  contract,  the  innkeejiei 
may  make,  and,  after  personal  notice  to  vio- 
lators, enforce,  a  rule  excluding  from  his  hotel 
tb«  Hgeota  and  represent  a  tives  of  oilier  livery 
■tables  who  enter  to  solicit  the  patronage  of  bis 
|Cuesl8;  and  where  one  has  persisted  in  visiting 
the  hotel  for  tbat  purpose,  after  notice  to  de- 
Bist,  the  proprietor  may  use  suOlcient  force  to 
expel  him  if  he  refuse  to  leave  when  requested, 
and  may  eject  bim,  even  though  on  a  particu- 
lar occasion  be  may  have  entered  for  a  lawful 
putpose,  if  he  does  not  disclose  bis  true  intent 
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when  requested  to  leave,  or  whatever  m^ 
have  been  his  purpose  in  entering,  if  be  in  fact 
has  engaged  in  golicitlng  tbe  patronage  of  the 
guests.    Barney  v,  Oytter  Bay  dt  H.  8.  B.  Co., 

Jeiickiv.  Coleman  ana  Harriiv.Sttttnt,  lupra; 
Ang,  &  A.  Corp.  §  530. 

5.  The  broad  yule  laid  down  by  Wharton  (1 
Cr.  Law,  %  63S)  is  that  ''the  proprietor  of  a 
public  inn  has  a  right  to  request  a  person  who 
visits  It.  not  as  a  guest  or  on  business  with  a 
guest,  to  depart,  ana  If  he  refuse  the  innkeeper 
has  a  risht  to  lay  his  hands  gently  upon  him, 
and  lead  bim  out,  and,  if  resistance  he  made, 
to  employ  sufficient  force  to  put  bim  out;  and 
for  so  doing  be  can  juslifv  nls  conduct  on  a 
pra!:ecuIion  for  assault  and  battery."  It  will 
be  otwcrved  that  the  author  adopts  In  part  tbe 
language  already  quoted  from  tbe  courts  of 
Pennsvlvanls. 

6.  ti  it  be  conceded  that  the  prosecutor  went 
Into  the  hotel  at  the  request  of  a  guest,  and  for 
the  purpose  of  conferring  witb  Ibe  latter  on 
business,  stiil,  in  any  view  of  the  case,  if,  after 
entering,  he  engagea  in  "drummini^"  lor  bis 
employer  when  he  had  been  previously  noti- 
fied to  desist  in  obedience  loa  regulation  of  Ibe 
bouse,  tbe  defendant  bad  a  right  to  ezpel  him 
if  he  did  not  use  more  force  thiin  was  neces- 
sary; and  if  the  prosecutor,  having  entered  to 
see  a  guest,  did  not  then  solicit  business  from 
the  patrons  of  the  hotel,  but  had  done  so  pre- 
viously, Ibe  defendant,  seeing  bim  there,  had 
a  right  to  use  sufficient  force  to  eject  him,  un- 
less be  explained,  when  reoueslcd  to  leave, 
what  his  real  intent  was.  Uarrii  t.  Sleveat 
and  Com.  j.  Power,  fupra. 

Tbe  guest,  by  sending  for  a  backman,  could 
not  delegate  to  him  the  right  to  do  an  net  for 
which  even  tbe  guest  himself  might  lawfully 
be  put  out  of  the  tiotel. 

7.  If  we  go  further,  and  admit,  for  tbe  ^ke 
of  argument,  that  the  principle  declared  in 
Marknam  v.  Brown,  8  N.  H,  53D,  and  relied  on 
to  sustain  tbe  view  of  the  court  below,  is  not 
inconsistent  witb  the  law  on  tbe  same  subject, 
as  ne  find  it  laid  down  by  Wharton  and  olber 
recognized  authorities,  still  our  case  will  be 
found  to  fall  under  the  exception  to  the  gen- 
eral rule  Htuted  in  express  terms  in  tbat  c~" 
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[the  innkeeper's]  house,  orit  his  business  oper- 
ates directly  as  an  injury,  tbat  may  alter  tbe 
case;  but  that  bos  not  been  alleged  here;  and 
perhaps  there  may  be  cases  in  wliich  he  may 
liave  a  right  to  exclude  all  but  travelers  and 
those  who  have  been  sent  for  b^  them.  It  is 
not  necessary  10  settle  that  at  Ibis  lime."  There 
was  no  evidence  in  Markham  v.  liroim  that 
the  proprietor  of  the  hotel  had  anj' contract 
with  another  stage  line,  or  would  sutler  pecuni- 
arv  loss  or  injury,  if  the  agent  who  waa  ex- 
pelled was  successful  in  bis  solicitations;  and 
It  seems  tbat  Augell  and  others,  who  cite  as 
authority  that  case,  as  well  as  Jcnckt  v.  Cole- 
man and  Barney  v.  Ogtttr  Bay  d  /I.  8.  B.  Co., 
reconcile  Ihem  by  drawing  the  distinction  that 
in  the  latter  caaes.  and  in  the  hypothetical  case 
of  sn  innkeeper,  put  by  Jvttiee  Story,  Ihe  i>er- 
son  whose  expulsion  was  justified  was  doing 
an  injury  to  the  proprietor,  who  bad  bim  re- 
moved, by  diminishing  his  profits  derived  le- 
gitimately from  a  buameaa  used  as  an  adjunct 
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to  tbat  of  a  commoD  carrier  or  Innkeeper.  In 
using  the  languaee  quoted  above,  J^atia  Par- 
ker seems  1o  have  bad  Id  bis  tniad,  ititbout  re- 
ferriae  to  it.  (he  opinion  of  Jvttiee  Story,  de- 
livered in  the  circuit  court  but  two  years  before 
{Jenckt  y.  Coleman,  tupra). 

a.  Tbe  defenilaat,  as  managCT  of  tbe  hotel, 
could  make  a  valid  coutroct,  for  a  valuable 
coDsideraliou,  n!tb  Sevier,  to  E^ve  him  the  ex- 
clusive privilege  of  remaining  in  the  house  and 
Eolidtini;  palronage  from  tbe  guests  in  any 
business  tliat  gren  out  of  providing  for  the 
com  fort  or  pleasure  of  the  patrons  of  the  bouse. 
The  proprietors  of  the  public  bouse  might  le- 
gitimately share  fn  tbe  profits  of  any  such  incl- 
drnlal  biifiineas  as  furnishing  carriage?,  bug- 
gies or  botses  to  the  patrons,  and  for  that 
purpose  had  as  full  right  to  close  their  hou^e 
agaiuat  one  who  attempted  to  injure  the  busi- 
DesB  in  which  they  had  such  Interest  as  the 
owoer  of  a  private  bouse  would  have  bod;  and 
this  view  of  the  case  is  consisleot  with  the  doc 
.   trioe  enunciated  in  MarkHam  v.  Brawn. 

Tht^re  was  no  evidence  lending  lo  show  that 
Chambers  had  actual  permission  from  the  pro- 
prietors to  approach  the  inmates  of  tbe  hotel 
on  the  subJi'Ct  of  patronizing  him,  nor  that 
they  bad  ariunl  knowledge  of  the  fact  that  he 
bndcontinura  bis  sulldlalions  after  receiving 
a  similar  notice  to  that  sent  to  the  prosecutor. 
The  fact  that  be  was  overlooked  or  pashiveiy 
allowed  to  remain  in  the  hotel  (it  may  be  un- 
der tbe  Imi'reEsion  on  the  part  of  the  defendant 
thai  he  had  desisted  from  his  objectionable 
practices)  cannoi,  in  any  view  of  tbe  law,  work 
H  forfeiture  of  Ibe  right  hi  enforce  a  reasonable 


regnlatloa,  made  to   protect   their   legirimate- 

business  from  injury.  If,  therefore,  a  permit 
on  (he  part  of  the  defendant  lo  Cbambert  to 
"drum"  gratuitously  in  the  bouse  would  at  once 
have  opened  his  doors  lo  all  of  the  competitors 
of  the  latter  (a  proposition  thB(  we  are  not  pre- 
pared to  admit),  the  defendant  did  not,  so  far 
as  the  testimony  discloses  the  facts,  speak  to 
him  on  the  aubject;  and  (be  soundness  of  the 
doctrine  that,  without  interfering  with  the  le- 
gal rights  of  tbe  guests,  tbe  proprietor  of  » 
bote]  IS  prohibited  by  the  Organic  Law  from 
granting  such  exclusive  privileges  to  any  indi- 
vidual, as  to  the  use  or  occupancy  of  bLs  prem- 
ises, as  any  other  owner  of  land  may  extend, 
in  not  drawn  in  question.  We  therefore  sus- 
tain the  second  and  third  assignments  of  error. 
His  honor  erred,  for  the  reasons  given,  In  in- 


permilied  Chambers  or  Sevier  to  solicit  ci 
in  tbe  bouse.  He  had  a  lawful  right  to  dis- 
criminate, for  a  consideration,  in  favor  of 
Sevier,  while  it  does  not  appear  from  the  evi- 
dence that  he  granted  any  exclusive  privileces- 
to  Chambers.  We  hold  that  the  regulation 
was  such  a  one  as  an  innkeeper  bad  the  power 
to  make,  and  must  not  be  understood  as  ap- 
proving the  idea  that  the  sanriion  of  the  mu- 
nicipal authorities  could  impart  validity  to  it, 
if  it  were  not  reasonable  In  itself,  and  nilhla 
the  powers  which  tbe  law  gives  to  proprietors 
of  public  houses  in  order  that  they  may  guard 
their  own  rights  and  protect  their  patrons  from 
annoyance.  For  tbe  reasons  given  tlie  defend- 
ant  M  «nlilUd  to  a  tuu  trial. 


MABSAOHUBETTS  SUPREME  JUDICIAL  COURT. 


Louis  0.  MORABSE 
G.  Elz  BROCHU- 


1.   A  declaration  In  a.  snlt  fbr  Blander, 

which  ctaEms  special  damo^ea  bccaLiee  of  tote  ot 
trade,  witl  not  be  held  iDsuaJctpnC  lor  fniUug  to 
(et  out  ttic  names  of  peiBons  who  cciiivd  or  nif  used 
to  erupluy  plHiallH,  aCtsr  defcndnnt  baa  pro- 
ceBded  to  trial  wttlioutQt   '  '  ■   -    ■ 


objec 


a  for  tl 


it  for 


S.    An  action  will  lie   to  recover  dam- 
agea  ftir  the  atteranca   of  a  AJae  im- 

BUtatton,  attbougb  not  aotuaJly  defamBtory. 
it  wBsmiidewkb  tbe  cipr««  purpose  of  Injur- 
ing- plalDtlff  lu  bis  profession,  and  sucb  lojuiy 
actually  tolIoiTB  as  tbe  probable  and  natural  re- 
sult of  (hu  Bpeulilng  of  Cbe  words,  Just  as  wua  In- 
tauded  b;  dafeuiluut. 
3.  A  statement  by  a  clergyman  to  bla 
congregation  in  efTeot  tbat  a  certain  phyai- 
ciaa  WBS  tiuummunlcated  1>J  reason  of  bis  mar- 
riage, that  be  sbojld  be  debarred  from  tKlngem- 
pl'jyed  as  a  physician  In  tbe  parish  and  the 
paiientBwboeniployed  bim  could  not  In  their  stok- 
nesB  have  the  mlolstntUoDs  of  the  olerKyman, 

Note.— eiandar.    Bee  Nissen  T.  Cnmer  (S.  0.)  t 
L.  R.  A.  T80,  and  oasea  ref  Brr«d  to  lo  note, 
e  L.B.  A. 


Jury  to  determine- 

wnecaer  or  notit  WM  made  ol  Uie  physician  In 
respect  to  his  profession  so  ai  to  reader  tbeu 
actionable  per  k. 
4.    Evidence  of  apedal  damag-a  may  bo 

given  io  an  aolion  for  slander  although  tlie 
words  Bpok en  wereacUonable  perse;  itla  also  ad- 
missible alEhnugb  a  necGeaary  allegation  of  special 
damage  has  been  iQsulficleatly  mode  U  defendant 
has  waived  the  defect. 
6>  Defendant'a  declaratloaa  made  after 
tbe  commeuci'nient  of  a  Bolt  ogalost  bIm  for 
slander  may  be  kdmlttad  in  evidence  upon  the 

6.  Wliere  the  evidence  aabstantlally 
anpporta  the  deelaratloa  an  Instruction 
that  plaintiff  cannot  recover  by  reason  of  a  vari- 
ance la  pronerly  refused. 

7.  It  ia  competent  fbr  a  Jury  to  And  that 
words  spoken  by  a  clergyman  to  his  congpegndon, 
to  the  effect  tbat  a  certuiu  physician  had  beenei- 
oommunicaied  and  should  be  no  longer  employed 
by  them,  were  spoken  mulictousty  and  for  tbe 
puipOBS  of  Injuring  tbe  pbyslolon  In  his  bi 

(June  iO,  189(U 


Xi  of  the  Superior  Court  (or  Worcester 
County  in  favor  of  plainliff  in  an  aclion  to  re- 
cover damages  for  tbe  alleged  publication  of  a 
slander.     OternUtd. 
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Plstntlff  WBB  a  practicing  physidan  f  n  Boulh- 

bridKe.  EIe  nife  left  him,  went  to  Mtcbifron 
and  procured  a  divorce,  to  which  plaintiff  coq- 
scDlert  for  the  purpose  of  saving  her  honor. 
He  was  afternanls  married  to  anotber  womao 
l>7  a  jualiee  of  the  peace. 

DefcndaDt  was  pastor  of  the  Roman  Catholic 
Chnrcb  to  wbicb  plaintift  belonged.  At  the 
time  of  the  marriage  be  waa  absent  tn  Europe. 
After  his  return  be  was  Invited  lo  attend  a 
dinner  party  at  which  plaiuiiB  was  to  be  pres- 
ent, but  refused  to  do  ao.  On  Sunday,  Feb- 
ruary 37,  1887.  in  the  counw  of  his  sermon  lie 


said,  according  to  bis  own  testimony: 

"Dpon  my  return  from  the  Holy  Li 
learned  with  sorrow  that  a  acandal  bad  taken 


Sunt  V.  Goodlake.  89  L.  T.  W.  8.  472;  Jfirf- 
ligan  v.  Cole,  83  L.  T.  N.  8.  13. 

The  fact  that  special  damage  is  alleged  and 
that  actual  damage  has  in  fact  followed  from 
the  publication  is  Immaierial  In  considering 
what  is  the  true  construcliun  of  the  language. 

SaH  y.  Walt,  L.  R.  2  C.  P.  Div.  1(50. 

Where  special  damage  is  ilie  foundation  of 
the  cause  of  aclioo  it  is  a  materinl  allegation 


place  nmont;  my  congregation.  I  have  kept 
silent  until  this  day,  but  1  see  witb  sorrow 
tbat  certain  members  of  my  congregstion  strive 
to  have  me  publicly  approve  the  object  of  the 
scnodal.  Iwu9  Invited,  recently,  to  seat  myself 
at  a  table  of  friends,  at  which  were  the  aulbors 
of  the  scandal.  I  blame  those  members  of  the 
congregation  who  eodeavor  to  have  me  ap- 
prove of  tbat  which  the  Church  condemns,  and 

lo  you,  upon  the  subject  of  excommunication, 
that  if  yoD  have  need  of  the  priest  for  your 
sicli.  and  if  you  should  have  in  your  service  an 
eicommunipant.  plesse  call  the  priest  beforeor 
after,  seeing  (bat  the  priest,  in  bis  sacred  func- 
tion, cannot  remain  at  the  same  lime  as  an  ez- 
commiinicnnt  beneath  llie  same  roof." 

Evidence  was  admitted  against  defendant's 
cbjection  tbat  after  Ibe  commencement  of  the 
suit  be  stated  to  the  congregation   as  follows; 

"An  action  has  been  brougbt  against  me.  I 
am  not  the  party  sued;  everything  falls  upon 
the  congregation.  Be  not  disturbed — the  con- 
gregation is  worth  teO,000.  Wewillseeif  the 
church  shall  destroy  the  vermin,  or  if  the  ver-  | 
min  the  cburcb." 

The  jury  returned  a  verdict  In  favor  of  plain- 
tiff and  defendant  alleged  exceptions. 

The  poiotH  of  the  case  sufficiently  appear  in 
the  opinion. 

Heisr'.  John  Hopklna  and  Ch»rle> 
BAfTgAFtyi  for  dcfendnnt: 

The  language  relied  upon,  read  and  inter- 
preted as  it  would  ordinarily  be  understood  by 
mankind,  does  not  mean  what  the  plaintiff 
says  it  means  In  bis  innuendo.  An  iminendo 
<«nnot  add  to,  enlarge  or  change  the  sense  of 
the  pti?vious  words,  and  the  mait«r  lo  which 
It  alludes  must  always  appear  from  the  ante- 
cedent parts  of  the  declaration. 

Goodrich  v.  Booper,  07  Mass.  1 ;  Tiwifc  v.  John- 
*on,  110  Mass.  433;  Ad/tmt  v.  Stone.  181  Mass. 
133;  TRomai  v.  Orotjcell,  7  Jobna  254;  Sander- 
ton  V.  Caldwell,  40  N,  T.  308. 

Words  not  actionable  in  themselves  do  not 
become  so  when  spoken  of  one  in  his  profes- 
sion unless  tbey  touch  him  in  liis  professioD. 

Van  Tauel  v.  Capran.  1  Denio,  2.i0. 

In  cafie  or  a  physician  iLey  do  not  touch  bim 
professionally,  unless  they  impute  misconduct 
or  incapacity  in  the  discharge  of  his  profes- 
sional duties. 

Ayre  t.  Oravm.  2  Ad.  &  El.  3. 

Where  Ibe  words  can  bear  but  one  meaning, 
anJ  that  Is  obviously  not  defamatory,  no  tn- 
nuenifo  or  other  allegation  in  Ibe  pleadings  can 
make  the  worda  defamatory. 
«  I*.  R.  A. 


_ How.  Pr.  816;  flat 

Iwk  V.  MilUr.  2  Barb.  680. 

Loss  of  the  society  of  friends  and  neighbors, 
eipulalon  from  religious  society  or  sulferlng 
"annoyance,  trouble,  disgrace,  loss  of  friends, 
credit  and  reputation, "  are  not  special  damage. 

BdSct-M  v.  lioberli,  10  L.  T.  N.  8.  603:  Weidon 
T.  De  Bathe,  L.  R  14  Q.  B.  Dir.  880,  53  L.  T. 
N.  8.  B30; i>ioyi!T-  V.  MeeJian,  18  L.  R.  (Ir.)  138. 

Loss  of  custom  is  special  damage,  and  must 
be  specillcaDy  alleged  and  the  customers'  namei 
stated  on  the  record. 

Odgers,  Libel  and  Slander,  290;  Siran  r, 
Tappan,  B  Ciish.  104;  Cook  v.  Cook,  100  Mass, 
1»4:  FiUgerakl  v.  SoMnson.  113  Mass.  871;  niM 
t.  PaTsom.  8  Car.  A  P.  201. 

Where  words  Imputing  mlaconduct  to  an- 
other are  spoken  by  one  having  a  duty  to  per- 
form, and  the  words  are  spolien  in  gnod  faith 
in  the  belief  tbat  it  comes  within  the  discbarge 
of  that  duty,  or  when  they  are  spoken  in  good 
faith  to  them  who  have  an  interest  in  the  com- 
municalioa,  no  presumption  of  malice  arises 
and  no  action  can  be  maintained  without  proof 
of  express  malice. 

Jlradley  v.  Ileafh,  13  Pick.  164 

No  inference  of  malice  is  to  lie  drawn  from 
the  fact  that  the  worda  used  were  intemperaW 
or  excessive  from  over-eicilemenl. 

Bnm  V.  Hathavmy,  18  Allen,  23B. 

In  actions  of  slander  evidence  cannot  b« 
given  of  worda  spoken  on  another  occasion, 
and  of  a  different  import  from  those  charged 
in  the  declaration,  although  oftcred  only  for 
the  purpose  of  showlntr  mnllce. 

BodweU  V.  Bman.  3  Pick.  H7fl;  Taylor  v.  Knt»- 
land,  1  Doug.  (Mich.)  07;  fhnrard  v.  Sexton,  4 
N.  Y.  1B7;  Howell  v.  CheaC/./im.  Cooke  (Tenn.) 
348. 

Meetri.  W.  S.  B.  Bopkina  and  A.  J. 
Bftrtholomeir,  for  plnintiff: 

Such  words  as  must  injure  the  plaintiff's  rep- 
utation to  disparage  hini  in  his  means  of  liv- 
ing— such  as  refiect  vtpon  tbe  moral  clinracter 
or  conduct  of  the  plaintiff-  always  fall  within 
the  range  of  defamatory  and  actionable  words, 
if  false  or  maliciously  uttered  (Odaers,  Lihel 
and  Slander.  Isl  Am.  ed.  pp.  64-85,  SO'-SIS; 
BiiTtcli  V.  MektTton,  1  Am.  LeSd.  Cas.  5th  ed. 
103,  and  cases  cited),  and  need  not  Impute 


It  is  a  fact  for  tbe  Jury  to  determine  whether 
the  words  were  spoken  of  the  plaintiff  in  the 
way  of  his  business, 

Odgers,  Libel  and  Slander,  p.  80;  BnmulaU 
V.  Oreenaere,  1  Fost.  &  F.  61;  fitow  v.  Tohev,  3 
Pick.  828:  Van  TatKl  v.  Capron,  1  Denio,  250; 
Terrn  v.  Hooper,  1  Lev.  116;  Starkie,  Slnnder 
and  Libel,  8d  Eng.  «d.i  Bigelow,  Torla,  p. 


106. 


ff» 
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Junx. 


A  geoeral  sTermeDt  of  duntge  b;  low  of 
dieois  ia  Buffldent. 

Odgera,  Libel  and  Slander,  pp.  81B,  S19,  and 
cases  cited;  Chaddoelc  t.  Brigga,  IS  Mass,  251; 
PMllipa  ■?.  HoyU,  4  Gray,  S71 ;  Burt  v.  McBain, 
M  Micb.  880;  AihUy  v.  Harriton,  1  Esp.  «; 
Cook  V.  Field,  8  Esp.  188. 

Here  there  was  a  count  alleging  Bpeeial 
damage,  aod  at  tlie  trial  the  defendant  asked 
for  no  speciQcsUons  of  names  wbich  perhaps 
migiht  have  been  ordered,  nor  was  tbat  objec- 
tion taken  on  demurrer. 

Clark  y.  Munuli,  8  Met.  883,  387:  Otay  v. 
Brigham,  8  Qray,  162;  Ohaea  \.  Sherman,  119 
Ubss.  891. 

Tbe  jury  atone  could  decide  the  following 
quest  ions: 

Did  be  speak  Ibem  concemlDg  tbe  plaintiff 
Id  the  way  of  bia  profeasIoDf 

Allen  v.  HUlman.  13  Pick.  104. 

Were  the  words  spokeo  false,  and  did  the 
defendant  utter  them  with  a  deliberate  intent 
to  injure  Ibe  plainliS's  buEinessT 

Oaiitlt  V.  (Jilberl,  6  Qniy,  98;  Brow  y.  SatRa 
way,  18  Allen,  239;  ReminnUin  v.  Congdon.  2 
Pick.  810;  SheekeU  t.  Jadam.  10  Ciish.  26. 

Were  tLe  words,  taking  them  in  the  connec- 
tion In  wbfcb  iber  were  used  and  Ibe  circum- 
Itencea  under  which  they  were  used,  defama- 
lory  words  T 

Odiorne  t.  Baem*.  6  Cnsh.  188. 

Tbe  words  spoken  after  suit  were  competent 
to  prove  malice,  or  the  intent  with  wbich  ihe 
words  were  uttered. 


0.  Allen,  J.,  delivered  tbe  opinion  of  the 

1.  The  defendant  contends  tbat  ibere  : 
anfflcient  averment  of  special  dsmai^es.  Tbe 
averment  In  respect  to  tbe  plaintiff's  loss  of 
practice  as  a  pTiysician  1b,  tbat  members  of  Ibe 
cburcb  and  otiier  persons  have  refused  to  have 
transaclions  with  liim  or  In  employ  blm  Id  his 
profession,  whereby  he  has  been  deprived  of 
the  prnflts,  income  and  emoluments  thereof. 
The  only  omission  of  any  needful  averment 
which  is  suggested  is.  that  the  names  of  tbe 
persons  who  have  ceased  or  refused  to  employ 
tbe  plaiotilT  should  have  been  set  out 

Wliere  there  in  merely  an  accusation  of  Im- 
morality, in  words  which  might  be  spoken  of 
anyone,  wbelber  bavins'any  pariicuiar  occ 
palion  or  not.  It  has  often  been  held  tbat 
charge  of  specin)  damsgea  froin  loss  of  cuslo 
or  Rocieiy  must  include  the  names  of  those  who 
have  cut  off  from  the  plaintiff  in  consequence 
of  the  impulnrion.  This  rule  has  not  bei 
slricily  beU)  in  cases  where  the  accui^iitioi  . . . 
been  mnde  for  the  express  purpose  of  injuring 
tlie  plniniiff  in  bis  Irnde  or  profession,  and  has 
bad  tbat  effect;  and  in  various  cases,  and  for 
differing  ressors,  the  rule  in  such  cases  bos 
been  relnxed,  and  a  general  averment  of  loss  of 
customers  bns  lieen  held  sulBcient.  JSkm 
liarrin,  1  Hurlst.  &  N.  2.'il:  RidiTtg  v.  Si 
L.  R.  1  Esch.  Div.  91;  Clarke  v.  Morga 
L.  T.  N.  S,  8S4;  ffopirood  v.  nom,  8  C 
808.309,  per  V.  Williams,  J.,  interhe.;  Weitt 
V.  Wmte.nore,  28  Mich.  8M:  Trenton  Mnt.  L. 
<£  F.  Int.  Oo.  T.  ArriM,  2tt  H.  J.  L.  402, 415. 
«L.  R.A. 


See  also  Margrave  t,  LeBreton,  4  Burr.  3439: 
BaTtley  v.  BarHng,  8  T.  R.  180. 

In  Lbis  Commonwealth,  this  question  has  not 
been  decided. 

In  Cook  T.  Cook,  100  Mass.  IM,  the  charge 
was  general,  and  had  no  relation  to  any  par- 
ticular occupation  of  the  plaintiff,  and  there 
—as  no  question  of  lossof  custom  orof  society. 

In  Fitiqerald  v.  Bebinton,  113  Mass.  871,  the 
averments  were  full,  and  no  question  arose. 

In  the  present  case  there  was  a  demurrer  to 
the  declaration.  Tbe  Practice  Act  requires 
that  in  case  of  a  demurrer  the  particulars  in 
which  tbe  alleged  defect  consists  shall  he  ape- 
cially  pointed  out.  Pub.  Stat.  chsp.  167.  In 
view  of  this  requirement,  the  defendant  ipe- 
cially  and  at  length  assigned  Sve  different 
l^rounds  of  demurrer,  but  thure  was  do  intima- 
tion of  ao  objecllon  on  the  ground  tbat  the 
names  of  the  persons  who  would  not  employ 
Ihe  plaintiff  were  omitted.  If  the  demurrer 
had  contained  this  ground  of  objection,  the 
plaintiff  might  have  applied  for  leave  toamend. 

^  tlie  Practice  Act  provides  thai  no 

need  be  made  which  the  law  doea 
not  require  to  be  proved,  and  that  the  subelan- 
tlal  facts  may  be  stated  without  unnecessary 
verbiage'  {Pub.  StaL  chap.  167,  ^  2);  and  the 
court  may  In  all  cases  order  either  party  to  flle 
a  statement  of  such  particulars  as  may  be  nee- 
essary  to  give  tbe  other  parly  and  tbe  court 
reasonable  knowledge  of  the  nature  and 
giniinds  of  tbe  action  or  defense.    ^  61. 

Tbe  demurrer  having  been  overruled,  no 
motion  wasmade  by  the  defendant  for  aa  order 
that  the  plaintiff  be  required  to  specify  the 
names  of  persons  referred  to  in  Ibe  declare  I  ion. 
So  far  us  the  matter  of  pleadiofr.  therefore,  is 
concenieil,  it  must  be  considered  that  the  de- 
fendant was  content  to  go  on  trial  without  an 
averment  of  the  names  of  these  person",  and  his 
request,  at  Ibe  close  of  the  evidence,  for  an  In- 
■truclion  to  the  Jury  tbat  there  was  nn  nufB- 
dent  alle^iion  of  special  damage  to  make  the 
words  actionable,  came  too  laie,  even  If  other- 
wise It  could  he  considered  as  the  proper  way 
to  raise  the  objection. 

It  must  now  be  taken,  therefore,  tbat  there 
was  a  sufficient  averment  of  special  damages. 

2.  If  there  was  a  suflicient  averment  of  spe- 
cial darosges,  then  ihe  question  is,  whether  an 
imputation  of  the  kind  made  by  the  defendant 
upon  the  plaintiff,  when  false  and  when  made 
for  the  express  purpose  of  injuring  the  pininliff 
in  bis  profesBion,  and  when  such  Injury  is  the 
probable  and  natural  result  of  the  speaking  of 
Ihe  words,  and  when  such  injurv  aciunllv  fol- 
lows, just  as  was  Intended  by  the  defendant, 
will  support  an  action  by  the  plaintiff  against 
tbe  defendant. 

It  Is  sometimes  said  tbat  It  will  not,  nnlpRs 
tbe  words  are  defamnlory.  But  tbe  hel'cr  rule 
is,  that  such  sn  imputation,  whether  defama- 
tory of  Ihe  plalnlill  or  not,  will  support  an  ac- 
tion under  the  circums'ances  above  mentioned. 
There  were  ell  the  elements  of  a  wrongful  act 
delilieralely  done  for  the  purp«ie  of  working 
an  injury  and  actually  working  one.  even 
thouzb  ihe  words  have  no  cneanins  which, 
sirictly  speakine,  could  be  called  defnmatorv. 
Bidi-ng  v.  timilh,  L.  R  1  Eitch.  Div.  91;  LynA 
v.  KnigLt.  »  H.  L.  Cas.  600.  per  Lard  Wens- 
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leydele:  BarUv  v.  Waffdrd.  «  Q.  B.  197;  Ortm 
▼.  ButUm,  2  Cromp.  H.  ft  R.  707;  Trmitan 
Mvl.  L.  ±  F.  In*.  Co.  t.  Petrine.  ZS  N.  J.  L. 
403.  See  bIm>  Odgers,  Libel  rd<1  Hlnndpr,  SB, 
&2  (al  bottom),  where  the  queaLion  ia  fullj  dis- 

It  mar  Bot  be  tecbuicallj  an  action  for 
■lander,  If  tlie  words  are  not  defama'ory,  but 
tbe  name  of  tbe  aclioD  is  of  no  cooeequeiice. 

In  Kelln  Y.  ParHngfon,  B  BHru.  ft  Ad.  fl48, 
Littledble,  J.,  suggested  tbe  followieg  illustra- 
tion: ''Suppose  a  man  bad  a  relation  of  a 
EDurions  dispoaltlon.  and  a  third  penon, 
lowiog  tbnt  it  would  Injure  htm  in  the  oriia- 
lon  of  that  relation,  telle  tbe  latter  a  generous 
act  which  tbe  first  bad  itoue.  b;  which  be  in- 
duces tbe  relation  not  (o  leave  him  monej, 
would  that  be  actlonabteT"  And  Sir  John 
Campbell  answers;  "If  the  words  were  spoken 
fHlself.  with  InieuC  to  injure,  the;  would  be 
Kci  ion  able." 

In  Od.iTers  on  Libel  and  Blander,  tbe  follow- 
Idk  illustration  is  given:  "  If  in  a  small  coun- 
b7  town  where  political  or  religious  feeling 
runs  very  high,  I  nialirl<  iisly  diMi-mlnate  a  re- 
port, false  io  niy  knowledge,  that  a  certain 
tradesman  Is  a  radical  or  a  dissenter,  knonlag 
that  the  rmult  will  be  to  drive  away  his  cus- 
tomers, and  intendinE  and  desiring  that  resnlt, 
then  if  sucb  result  followa,  surel;  I  am  liable 
for  dnmagps  In  an  action  on  the  caae,  if  not  In 
■naetion  of  slander."     P.  SI. 

In  Bucb  a  rase  there  is  sn  intentional  causing 
of  temporal  loss  or  diimnge  tn  auotlier  without 
jusltSuble  cause  and  with  the  mRlicious  pur- 
pose to  inflict  it.  which  will  sustain  an  action 
of  lorl.      Walier  7.  Oroniii,  107  Haas  556, 

And  under  this  doctrine,  in  the  opinion  of  a 
majotitj  of  tbe  court,  the  present  action  may 
well  stand. 

3.  Bui  even  if  the  averment  of  BpecUl  dam- 
•ftes  is  to  be  regarded  as  iniulflrieDt.  for  want 
of  naming  the  persons  who  would  not  employ 
tbe  plaiuliff  aa  a  physician,  the  question  re- 
mains, wbelber  tbe  words  are  actionable  p«r«», 
as  containing  a  defamalory  imputaiion  upon 
the  plnintlS,  or  rather,  whether  there  was 
enough  In  them  Io  warrant  the  judge  in  sub- 
mlnliig  tbem  to  the  jury. 

Words  are  held  to  be  actionable  per  *e  which 
convey  an  Imputation  upon  one  in  the  way  of 
bis  profession  or  oceupation,  and  in  such  rase 
there  need  be  no  averment  of  special  damages. 
Tbe  old  phinseolnsT  of  Comyn  s  Digcsl,  wbieh 
bas  often  been  followed  or  repeated.  Is  that 
"  words  not  actionable  in  themselves  are  not 
actionable  when  spoken  of  one  in  an  office, 

Crofession  or  trade,  unless  tliey  touch  him  In 
is  oBlce;"  and  manj  casea  turn  upon  the  ques- 
tion wbelher  words  spoken  of  one  who  has  a 
particular  profession  or  trade  (ouch  him  In  It —  i 
that  IS,  wbelber  Ibey  have  such  a  close  refer- 
ence to  such  profession  or  trade  that  It  can  be 
■aid  they  are  defamntnry  by  means  of  an  im- 
putation upon  him  In  that  character,  as,  «.  g., 
an  imputation  upon  him  as  a  clergyman,  a 
physician  or  a  tradesman,  distinctly  and  inde- 
pendently of  !)eing  an  imputation  upon  him  as 
an  iodivt'dual.  Some  of  tbe  cases  have  pone 
very  far  to  negative  such  a  construction.  Thus, 
mple,   it   waa   said  by  Bayley,   "     ' 


that  the  words  mnst  go  to  the  lengtb '  'of  show- 
ing ibe  want  of  some  necesBsrv  qualiflcalioQ, 
or  some  misconduct,  In  the  office."  And  In 
Ayrev.  Criiteji,  2  Ad.  &  EL  2,  words  Imputing 
adultery  to  a  physician  were  held  not  actiona- 
ble per  le,  and  without  special  damaKe.  there 
being  nothing  to  show  that  the  adultery  was 
comnillled  by  bim  while  acting  as  a  physician, 
or  in  connection  with  h^  medical  pVat-tlce. 
These  two  cases  are  perhaps  tbe  most  striking 
of  any  in  that  direction.  But  see  also  I'emher- 
ton  y.  (Mil.  10  Q.  B.  461.  and  OaltiDey  v.  Mar- 
tlui:i.  OExch.  2b4,  for  iuslances  where  impu-. 
tations  upon  clcr^men  were  held  not  to  reflect 
upon  bIm  in  his  piofesaion. 

Tbe  case  of  Ayre  v.  Oraten  has  not  escaped 
criticism  and  comment,  both  from  tbe  bar  and 
bench,  though  perbapa  it  has  never  been  over- 

In  Ecpwood  T.  Thorn,  8  C.  B.  293,  Cockburn 
and  G.  James  lald  tn  argument;  "  Ai/re  v. 
Onsen  baa  confessedly  gone  to  tbe  very  vergv 
of  absurdity." 

In  aallatB  v.  Marthall.  B  Exch.  204,  VTllIca 
aald  In  argument;  "Tbe  case  of  Ayr*  v. 
Craven  is  an  extreme  case;"  to  which  Alderson, 
B..  replied  from  the  bench:  ''  There  are  cer- 
tain professions,  tbe  proper  exercise  of  which 
depends  on  morality;  and  except  for  the  case 
of  Ayre  t.  Oraten,  I  should  have  thought  that 
that  of  a  physician  waa  rne  of  tbem."     P.  297. 

It  may  well  be  suggesled  that  the  doctrine  of 
that  and  kindred  cases  bas  a  distinct  tendency 
to  lower  the  estimation  in  which  clergymen  and 
phyaiciena  are  naturally  and  property  held. 
At  any  rate,  they  do  not  correctly  represent 
the  law  of  Massacbusetta. 

In  OlfiaOock  v.  Bri^M,  18  Mass.  048,  which 
was  decided  when  drunkenneas  was  not  a  crime 
In  Massachuselts,  and  when  the  habita  in  re- 
Biiect  to  drinking  Intoilcatinr  liquors  were 
freer  than  at  present,  it  was  held  that  tocbarga 
a  cletfyman  with  a  single  act  of  drunkennesa 
wa*  arllonable  per  w.  The  decision  of  course 
rested  on  the  ground  that  it  injured  him  in  his 
profession,  the  court  saying.  "  a  pure  and  even 
unsuspected  moral  character  being  necessary 
to  Ibeir  usefulnesa  In  the  community."  That 
case  has  never  since  been  questioned  In  ttiis 
State,  and  it  is  inconsistent  with  the  general 
doctrine  that  the  words  must  impute  either 
ignorance  or  want  of  skill,  or  some  misconduct 
while  actually  performing  the  duties  or  func- 
tions of  the  profession  or  office. 

In  the  present  case  it  must  now  be  assumed 
that  tbe  Jury  found,  under  the  inalructiona 
which  were  given  to  them,  that  tbe  dufendaot 
falsely  and  with  a  deliberate  purpose  and  in- 
tent of  injuring  the  plaintiff  In  his  profession, 
and  for  the  purpose  of  gratifying  nis  ill  will 
towards  tbe  plaintiff,  spoke  the  words  in  ques- 
tion. These  words  did  not  merely  instnicl  tbe 
congrei^atlon  that  the  eStct  of  a  second  mar- 
riage, under  the  circumstances  which  existed, 
was  to  excommunicate  the  plaintiff  from  the 
Catholic  Church,  but  they  proceeded  to  Impute 
aeainsttheplaloliff  that  such  marriage  or  such 
excommunicalion  should  debar  him  from  being 
employed  as  a  physician  In  the  parish,  and 
that  patients  who  employed  the  plaintiff  as  a 
physician  could  not  in  their  sickness  have  the 
minislrallons  of  the  defendant  as  their  priest. 
The  question  Is,  Doe*  tbi«  imputation  aSect 
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bim  or.  In  Out  words  of  Comyo,  touch  blm.  In 
his  capacity  sh  a  pliyaiclaD  T    It  wems  to  be  a 

Salpatile  itrulnjng  of  laogunee  to  say  tliat  It 
aea  not.  It  imports  not  onlv  that  toe  plain- 
tifl  was  not  in  bimself  a  suitable  perBOn  tor  a 
Catholic  commuDlty  to  employ  a«  a  pbyaician, 
but  that  it  einploy«d  the  patieot  must  lose  the 
attendance  of  a  priest.  But  the  jury  migbt 
well  find  that  the  plaintiff  was  a  BuiCable  per- 
son to  be  employed  there  as  a  physician,  not- 
withslaading  bis  mairiagc  and  its  ecc)c fins)  teal 
coDsequence.  The  defendant  assumed  to  stand 
.  In  a  position  of  aulbority.  By  virtue  of  this 
position  he  was  able  to  exert  a  special  influence 
upon  bis  people.  He  assumed  to  assert  and  <o 
erercise  this  influence;  and  his  words  amounted, 
in  the  opinion  of  the  Jury,  to  a  plain  departure 
from  the  proper  exercise  of  such  innuence, 
and  Tirtually  to  an  in^itruclion  that  tlie  plain- 
tiff was  an  unsuitable  and  improper  person  to 
be  employed  as  a  pbyaician,  ana  a  direction 
not  to  employ  him,  on  pain  of  losioi;  ea^te  in 
the  church,  and  of  losing  the  benefit  of  his 
ministration  a  as  priest  if  they  should  be  sick. 
The  -nortla  were  also  susceptible  of  the  mean- 
ing thai  the  plaintiff  was  an  unflt  man  even  to 
be  met  socially,  aod  that  the  defendant  would 
not  sit  at  the  aame  table  with  bim.  Under 
these  circumstancex  the  court  cnnnol  lay  down 
a  rule  that  the  words  did  not  lonch  the  plain- 
tiff In  his  profession.  According  lo  the  ver- 
dict of  the  jury,  Ihey  were  designed  lo  touch 
him.  and  did  toucli  him,  effectually  in  his  pro- 

The  languags  of  Paike,  S.,  in  SduUm  r. 
8  L.  a  A. 


Dmns.  1  Excb.  IH,  20S.  309,  nippMatti 

In  the  opinion  of  a  majority  of  the  couflih! 
words  might  therefore  properly  be  fou™' '" 
the  jury  U  have  been  ipoken  of  theptiii 
respect  to  his  profession  as  a  physira 
ther  might  properly  be  found  to  be  defimiii'n 
ana  actionable  without  an  avermenloftpc^'' 
damsijes.  See,  as  supporting  this  rt-A 
Baiiderton  v.  Oaldmll,  46  N.  T.  3W,  fS 
where  the  court  formulates^  nile  which  wmlJ 
include  Ibis  case. 

The  minor  questloiu  In  the  caae  mi;  tt 
briefly  disposed  of. 

If  an  averment  of  special  damages  wss  nr 
esaary,  or  if  the  words  set  forth  were  sclioi 
able  per  m,  in  either  case  the  evidence  of  ipt- 
cial  damage  was  properly  received. 

The  evidence  of  what  ibe  defendant  «id 
after  the  commencemeot  of  the  actias  <>» 
competent  upon  the  question  of  malice.  Biiiii 
V.  T/iompton,  149  Haas.  405. 

The  judge  properly  refused  to  InstruM  tbt 
jury  that  the  plaintiff  could  not  recover  bi 
reason  of  a  variance.  Taking  the  tcEllmon;  of 
the  various  witnesses,  there  was  from  soiu 
one  or  other  of  them  evidence  subslantiillT  in 
fiupport  of  all  the  words  set  forth  In  the  dec- 
laration. 

It  was  competent  for  the  jury  to  Cod  that 
tba  defendant  spoke  tbe  words  mallcionslj, 
for  the  purpose  of  injuring  Um  plaintiff  m  a 
phyaidan. 

JKKCfrfKnw  «MrrvM 
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STATE  OF  NORTH  CAROLINA 


1.   Merely  rtmndlna  mi 

andrettMiig  to  move  at  tit 


_       _  UK  atdawaA 

anilKtuMns  to  move  at  tbeooanmnd  ot  a  poUce- 
nuD  docs  not  uftke  one  guUtTof  n  nulunoa. 
».  If  all  ez«ept  ooB  of  Uhmo  who 


„   -  -  k  iilsperee  upoD  request 

ot  ao  wBoSi  the  one  ramalnlDB  Is  not  sublebt  ta . 
arreat  for  obatniotliia  tb«  tiM  pa«BB^  of  tbe 
street  "and  talllnE  to  dlBp«rw  upon  notloe." 
S.  As  ordlnanes  jrwridlng  that  a  per- 
•on  may  bo  arreated  and  takun.  without 
warrant  or  bearlns,  totlie  itatlon-haiua  tiecaiua 
he  refutes  to  "move  on,*'  and,  In  tbe  opinion  of 
an  officer,  "nnreaionablr  penbu  In  remalnlntf  ao 
aa  to  Inoommode  otben  pmmIiib',''  violates  a  ood- 


aUtutioaal  provision  that  "no  p»wto  tfaonld  ba 
taken, Imptisonad .  .  .  orlnany  nuumerdeprtved 
of  bis  llle,  Ubert7  or  property,  but  by  the  lair  ot 

4.  An  oSte«r  moart  detomdne  mx  Ua 
peril  frlMtfaeran  olfaiiae  haa  bean  com< 

inlMe9>  before  maJdns  anorreet  without  a  war- 
rant, where  hia  power  to  arrest  wltbout  warrant 
is  exDceaslr  oouflued  to  oases  where  he  has  seen 
an  oSoDie  oommlttail,  or  where  he  knows  It  baa 
been  aoniinftt«d,  and  ha*  reasonable  Kroi^nd  to 
apprehend  an  eaoape. 
6.  The  mere  tkot  that  a  pereon  la  dmnlc 
on  tbe  BtreoU  will  not  authorue  bto  arreat,  under 
an  ordlnaoof  permitting  arreat  for  being  "found 
drunk  In thestieeta,h«Uoolnr  ormaklnc an  un- 

tOovb,  J„  d<nentaJ 
CAprU  IS,  UDO) 


MOT».— OontUtuttonoljn-oteetlon  of  pcnana]  rl^Ati. 

Coder  the  oonatltutloaal  clause  whioh  deolarea 
that  no  person  shall  be  deprived  ot  life,  liberty  or 
property  "without  due  prooeas  of  law,"  no  arrest 
can  be  made  without  warrant,  eioept  In  oaaea  of 
felony,  or  breaohea  of  tbe  peaoe,  oommltted  In  the 
priscnoeot  tbearreeting  oflloer.  People  v.  Haug, 
U  West  Rep.  4Tt,  S8  Mloh.  NO. 

In  cases  of  ordinary  misdemeanors,  a  oonstable 
cannot  arr«et  the  offender  without  warrant,  uoless 
he  Is  present  at  the  time  ot  the  offense.  Webb  v. 
8iBte.eiN.  J.  L.1H). 

The  fact  that  a  warrant  has  lisued,  directed  to 
Mny  constable  of  Ihe  county,  will  not  avail  Buoh  of- 
ficer, nnlees  such  precept  be  In  hli  poaaeaslon  at  the 
time  the  arreet  be  made.    fbld. 

An  Individual,  unless  taken  In  the  orlmlnal  act, 
<Bnnot  be  arrealed  without  oomplaint  on  oatb 
Diade  before  a  committing  officer  and  charslng  him 
with  crime.    State  v.  Dill  I  DeLI  Not.  B.  1888. 

Nor  can  an  otHccr  amiet  without  process  for  a 
misdemeanor  or  violalloc  of  a  olty  ordlnanoe.  not 
iDvolvlna:  a  breach  of  public  order,  although  tbe 
olIenBe  la  committed  In  hli  view.  Danovan  v. 
JoDea.3eN.  H.24a:  Wood  v.  Brooklyn,  U  Barb.  ISS; 
Phlladelpbia  v.  Campbell,  11  Phlla.  168. 

An  officer  has  no  rlR-bt  to  arreat  without  a  war- 
rent,  after  tlie  offaoBe  has  been  commltled.  In  any 
«BBO  where  the  punishment  la  only  a  Bne  or  Im- 
prtsonmeot, orbotb.  Bright v.Ftttton,BCent.Bep. 
1U.  B  Hackey,  631. 

One  ctanrRiid  with  a  misdemeanor  cannot  be  ai^ 
rate'l  after  the  oommlssloo  ot  the  act.  without  the 
proper  warrant.  People  v.  UcXiean,  IB  West.  Bop. 
144,  en  Mich.  iBO. 

A  Sheriff  cannot  aend  a  deputy  to  one  phioe  to 
moke  arrest  without  awsrraot,  while  he  goes  to 
another  plaoe  for  the  same  purpose  with  a  warrant. 
JMd- 

Ue  must  be  present.  In  slsht  or  hearing,  to  Juall- 
ty  an  aneat  by  the  deputy  without  a  warrant 
IMd. 

An  officer  Cannot  arreat  without  a  warrant  for  a 
previous  broach  of  the  peaoe.  even  If  It  hnd  been 
committed  Id  his  presence,  however  short  the  lo- 
tcrvalof  dme  he  wasateent.  The  arrest  must  bo 
Immediate.  JMtf.;  KruleHla  v.  Kaatem  K.  Co.  B 
New  Enti.  Rep.  810, 143  Mass.  SES:  Wahl  v.  Walton, 
SU  Mlon.  GOS;  Meyer  T.  Clark,  fi  Jones  &  3.  lOT;  1^- 
lor  T.  Btrong,  8  Wend.  884;  State  t.  Sims.  IB  S.  C. 


an  offloer  who  re 
a  Is  promise  lo  go  directly  home 
hie  going  Into  a  bar  room 
Com.  *,  Haathigs,  B  UeL  tBt. 


>ltm(  tinder  w 

A  warrant  la  a  legal  procesa  issued  by  competent 

authority,  dlreotlng  the  arreat  of  a  person  or  per> 

sons  upon  grounda  itated  therein.   Drennan  t. 

People,  10  Mlcb.ue. 

The  warrant  is  directed  to  regular  offloars  ot  the 
law,  but  In  uousual  emergenclea  tbe  magiatrata 
may  direct  his  warrant  to  private  persons  named 
therein,  aa  well  as  to  officers  of  the  law.  Nolea  v. 
State,  U  Ala.  BT%  Kelsey  r.  Parmelee,  IS  Conn.  260; 
Com.  r.  Foster.  1  Mass.  08;  Com.  v,  Keeper  ot 
Prison,  1  Ashm.  18»i  Meek  v.  Ploroe,  IB  Wis.  SOO, 

Where  a  warrant  la  Issued  against  a  person  wboas 
name  la  unknown  the  beet  description  possible  ot 
the  person  to  be  arrested,  suffloleot  to  Indloata 
dearly  od  whom  It  Is  to  be  served,  must  be  given, 
by  slating  his  occupation,  personal  appearance  and 
peculiarities,  the  place  of  his  residence  or  other 
clrcumstaooes  by  whlob  he  can  be  Identified.  Com. 
r.  Crotty,  10  Alien,  «3:  Mead  r.  Hairs,  T  Cow.  S33. 

The  oHlcer  receiving  tbe  warrant  for  service 
must  see  that  upon  Its  face  It  ay^pears  to  haveboNi  ■ 
Issued  by  a  magistrate  having  Jurlsdiutlon,  and 
upon  legal  cause  shown.  Grumon  v.  Baymond,  I 
Conn.  40;  Gurney  v.  Tufta.  8T  Me.  180;  Sandford  v. 
Nichols,  IS  Mass.  tSS;  Drennan  v.  People,  10  Iflch. 
U». 

A  warrant  In  due  form.  Inued  by  oompelent  au- 
tbortty.  Is  a  complete  Justification  and  prutectloo 
of  ao  officer  effecting  the  arreat  Clarke  v.  May,  1 
Qiay,  410;  Manjiold  V.  Thorpe.  23  N.  J.  L.  134. 

But  a  warrant  Issued  In  blank,  where  tbu  nama 
ot  the  person  arrested  was  afterwards  written  In 
without  authority.  Is  no  protection  lo  an  oOlcer. 
Rafferty  v.  People,  tt  HL  111;  Alford  v.  Slate,  I 
Tei.  App.  G45. 

An  officer  cannot  Justify  an  arreat  made  under  a 
warrant  which  does  not  give  tbe  first  oame  of  tbe 
person.    Prell  v.  McDonald,  7  Kan.  42B. 

Nor  under  a  warrant  giving  a  name  different 
trom  that  of  the  person  arrcalcd.  A) ford  v.  g lite, 
atei.  App.  E4&:  QrlawoldT.  Sedgwick,  scow.  ir>a. 

Nor  under  a  warrant  Issued  aval ost  "persons  who 
are  suspected"  of  tht  crimes  alleged  In  the  warriiot, 
Qrumoo  v.  Raymond,  ICooii.  40.  Consult  Han-ley, 
Luw  of  Arrest  on  Criminal  Charges. 


.Arrest  tclthout  KJarrunt,  / 


'  crftne  commuted  uUhln 


An  officer  has  a  right  to  arreat  without  a  warrant 
for  any  crime  committed  within  bis  view.  It  was 
his  duty  to  do  BO  at  common  law.  and  this  is  still 
tbe  law.  Phillips  v.  Trull,  U  Jobna  48«:  Slate  v. 
BrowQ,5BaTr.(DeUEat>;  Dereoourt  v.Corlilahlcy.fi 
BL  ft  BL  laSi  Bex  v.  Hunt,  1  Moody,  a  C.  93;  I  Hale, 
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Sm  «)so  8  L.  R.  a.  846;  10  L.  R.  A.  607 ;  13  L.  B.  A.  63,  558;  19  L.  R.  A.  449; 


NosTH  Oabolhia  Scprbiib  CoDitr. 


APPEAL  by  defenduit  from  ■  Jtid^ent  of 
tbe  Criminal  Court  for  Buncombe  County 
COUTlCiiDg  bim  upoD  an  an  indictment  for  false 
tmpriBonmeDt.    AJJUrmed. 

Statement  by  ATei7.  J.: 

TbiB  nas  an  lodlctmeut  for  Mw  ImpriBon- 
ment,  iried  at  tbe  Jaouarj  Term,  ISSO,  of  the 
Criminal  Court  of  Buncombe  Count;,  before 
Hoore,  Jvdge. 

Tbe  defeodanc  was  &  policeman  of  the  Qiy 
of  ABlievitJe.  and  arrested  one  Samuel  Bennett, 
wilbout  warrant,  for  alleged  violation  of  cllj 
ordinances  in  (he  followine  words:  "Any  per- 
Bona  assembling  aad  lolienng  on  tbe  streets  In 
sumdeat  numE)er«,  or  in  aucb  manner,  as  to 
cause  an  obslriictiou  to  free  passage  of  Ibe 
Bireels  or  sidewalks  orcrossinj^,  and  failing  to 
disperse  upon  notice  byanjomcerorany  mpm- 
ber  of  tile  police,  shall,  on  conviction,  be  fined 
flO."  " Whenever  three  or  moie  persona  ob- 
■truct  tbe  sidewalk,  it  sball  be  tbe  duty  of  the 


officer  to  courteously  request  tbem  to  move  on, 
and,  if  such  persona  unreasonably  persist  is 
remaining,  so  as  to  incommode  Others  passing, 
be  shall  take  tbem  to  ifae  station-house." 

After  several  witnesses  bad  been  examined 
for  the  State,  the  defendant  tesliSed  in  bts  own 
behalf  as  follows:  "four  or  fire  months  ago 
Bennett  and  four  or  five  others  were  standing 
on  the  sidewalk  in  front  of  Powell  &  Snider'a 
store  wl)en  people  were  passing,  and  they  had 
to  step  out  on  the  curbing  to  get  around  them. 
He  asked  tbem  politely  lo  get  off  the  sidewalk 
and  not  oliatruct  it;  and  they  all  went  off  except 
Bennett,  who  said  lo  bIm:  'There  Is  room.' 
He  lold  the  prosecutor  for  the  third  time  to 
move,  and  he  refused  to  do  ft  He  bad  no 
warrant  or  other  process  for  the  prosecutor  at 
the  time,  but  tbe  next  morning  he  swore  out  • 
warrant. which  was  produced  m  evidence.  He 
was  at  that  lime  a  policeman.  The  prosecutor 
was  drunk,  and  acted  like  a  drunken  man. 
Witness  lold  bim  that  be  was  drinking.    Tbo 


P.  C.  g(^«t:  %  Hawk.  P.  C  ohap-  la  I T;  1  East,  F.  a 
■07.  But  see  Butolpli  T.  Blust,  G  I^ni.  St,  where  tt 
waa  held  that  an  officer  could  exercise  his  authority 
to  arrest  outside  his  Jurlsdlotlon  onl;  Id  casea  of 
felony,  flee  Boyleeton  v.  Kerr.  SDaly,  220;  Lancas- 
ter V.  IdDG.  19  III.  212;  O'BrliLD  v.  SlAte,  12  lod.  SK; 
Beg.v.  MulKl,eCHr.&P.471. 

In  aucb  case  be  must  act  promptly,  for  il  be 
leaves  and  returns,  however  short  tbo  iDt^rval  of 
time,  be  cannot  make  a  lesal  arrest.  Wabl  v.  Val- 
ton.  ao  MlTiD.  6fB.  28  Alb.  L,  J.  Iflfl. 

HIb  authority  lo  arrest  without  a  warrant  Is  lim- 
ited to  fclunloe  and  breach  of  the  peace.  StsCe  v. 
Oliver,  K  RoubL  685;  Tloar  v.Stafe,  41  Tei.  128;  ■Reg. 
T.  Walker.  Lieuraly,  C-  C.  S58:  Oalllard  v.  Luxton,  2 
Best  &  ».  363:  Res.  v.  Chapman.  12  Cor,  C.  C.  1. 

At  oommnn  law  ■  constable  had  power  to  arrast 
without  warrapt  for  breaoZi  of  peace,  or  for  felony, 
oommitrad  or  Id  aot  of  oommlFslou.  Ballard  v. 
Bttae,  \  West.  Rep.  Ta.  43  Ohio  St.  940. 
.  To  JiiaUff  ui  airaal  without  a  warrant  It  must  be 
made  to  appear  that  the  acouaed  will  escape  If  tbe 
procureoieiit  of  a  woriaDC  la  attempted.  O'Connor 
V.  Htate,  H  Oa.  12C;  Etoes  v.  State,  10  Tez.  App.  IGS; 
BUples  V.  Slate,  14  Tex.  App.  138. 

out  wan-ant  upon  Intormatlon  where  he  baa  rpa- 
■onable  i-ause.  CablUv.  People.  1  OS  III.  821;  Doer- 
Ing  V.  State,  iS  Ind.  56;  Rohan  v.  Sawln,  6  Cusb.  281; 
Bunee  v.  State,  8  Humph.  U;  Bex  v.  Blrole,  1 
Hoodr  ft  a  ISO. 

An  ofnclBl  proclamation  by  tbe  itovemor  la  suffl. 
dontevldonce  that  a  felony  has  been  commltlaSto 
warrant  ao  officer  In  arresting  one  whom  bereBson- 
■bly  believes  Is  tbe  person  descrltted  In  tbe  proda- 
matloo.    Sanea  v.  RCate.  nipro. 

loslructions  and  Intannatlon  by  telegraph  from 
■  public  olBoer  are  sufficleot  ground  for  [irocur- 
Ing  an  arrest.  Castro  v.  pe  Driorte,  IS  Fed.  Rep. 
«3. 

Arresta  are  authorized,  either  by  warrant  or  by 
tbe  vert>al  order  of  a  magistrate,  for  ao  oEenso 
oommttled  In  his  presenee.  Lancaster  v.  Lane.  IB 
ni.  242:  Com.  v.  McOabey,  11  Gray,  lU;  Forrlit  T. 
Leavltt.  I>2  N.  H.  4S]. 

Knowledgetbat  a  warrant  baa  been  Issued  and  is 
lo  the  hands  or  another  offloer  Is  sulDclont  ground 
for  arreet  (or  felony  by  an  officer  wbo  does  not 
have  the  warrant,  ftrennao  v.  People,  10  Mlcb. 
188. 

Petltlarcen;  bHiiga  felony  dt  common  law,  an 
DlDcer  may  arrest  a  person  on  reason  able  ground 
tbut  be  bai  Cirmmlttcd  tbe  olfense.  Hern.ann  T, 
Senaobal,  U  Week.  Sep.  IM;  Orchard  v.  Roberta, 


12  Week.  Bep.  2G3;  People  v.  WUsoo,  SS  Mich.  sOSt 
Drennan  v.  People,  supro;  Sta'o  v.  Grant,  JB  Mo, 
239;  Hawley,  Law  of  Arrest  on  Criminal  Charges. 

A  mere  belief  that  a  crime  bag  been  or  Is  lieing- 
committed,  wilhoutaomebaals  of  Facts  and  ctrcum- 
stancta  on  whioh  to  rest.  Is  not  sufficleot.  People 
V.  Burt.  Gl  Mich.  IW;  State  v.  Oraot,  T»  Mo.  113. 

If  the  officer  aols  !□  good  faith  he  has  a  rtgbt  to 
arrest  a  person  without  s  warrant,  whom  he  ha* 
good  reason  to  believe  la  guilty  of  felony,  even 
thouarb  it  sbould  afterwards  appear  that  no  felony 
bsd  been  committed.  State  v.  GrooLTS  Mo.  238;  Ho. 
Carthy  v.I>eArnilt,W  Pa.B3:  Boyd  v.  State,  17  0& 
liM;  Hex  v.  Woolmer.  1  Moody.  C.  C  334. 

a  strong  conviction  from  the  circumslanoes  that 
theparty  arrested  to  the  teloo.    Uarsta  v.  Smith,  » 

There  sbould  be  a  reasonable  ground  of  auspk 
cion.  supported  by  circumstances  sutDcient  to 
warrant  a  cautious  man  to  believe  that  the  party 
Is  guilty.    McCarthy  V- De  Armit,  supra. 

The  right  to  arreet  without  warrant  upon  reason- 
able sueplDlon  of  felony  Is  absolute  aod  not  do- 
pendent  upon  the  probability  of  the  suEpected 
person's  escaoe  before  a  warrant  can  t>e  pmrured. 
Rohan  v.  Bawlo,  SCush.281;  HoUey  v.  Mix,  BWend. 
3S0. 

The  right  exists  OS  much  In  case  of  a  statulnrr 
felony  as  in  ame  of  a  felony  at  oonuDon  law.  Fire- 
stone v.  Rlco.TlMlah.37T. 

Boltet.  bowever  well  founded,  wIU    not  ian\tT 


A.*ratfor  breach  of  Ou  prate. 

An  officer  can  arrest  one  oommlttlngabnxidi  oif 
the  peace  In  bla  preeence,  without  a  wamint. 
People  V.  Roiinda.  11  West.  Rep.  tUT.67  Afich.4SK 
Bhanley  v.  Welts.  71  IlL  78:  Pow  v.  lleckner.  3  Ind. 
475;  Vandeveer  v.  Mntlocks,  Bind.  470:  Qulnn  v. 
Hpleel.  40  Mich,  STB:  Pajple  v.  Trait.  22  Hun.  300; 
McCnllougb  v.Com.eT  Fa.  SO;  Com.  v.  Drau.n.*. 
Borg.  ft  R.  47;  State  v,  Bowen.  17  S.  C.  68;  m«s  V. 
Stale.  10  Tex.  Afp.  466;  Staples  v.  Slate,  14  Tei. 
App.  ISA;  United  Ftoles  v.  Hart.  Pet,  C.  C,  302. 

Tbe  breach,  however,  must  actiially  occur  Id  bto 
preeenoe.  People  v.  Haley.  48  Mich,  495;  ^lernack 
V.  Brooks.  7  Daly.  lO. 

Where  a  breach  of  the  peac«  Is  merely  threat- 
ened, or  where  It  bas  been  fully  commuted,  he  l» 
not  authorized  to  arrest  without  a  wairanC.    QuIdd 


11^00. 


6tatb  of  Noktb  Cakoldta  t.  HrsTsa. 


prosecutor  oolf  remained  in  the  calaboose 
tneniy  or  tbirly  mioules;  and  he  (old  him  Itiai 
If  he.  or  any  of  hia  friends,  would  deposit  $0 
in  lieu  of  bond,  be  nould  let  bim  go  until  next 
mornir.g-,  and  then  appear  before  the  mayor. 
One  Smith  deposited  nitta  tbe  defendant  the 
t5.  Tbe  proseculor  did  not  demand  to  be  per- 
muted topvebond;  nor  did  he  offer  bond,  nor 
deTOflit  any  money  in  lieu  thereof.  No  one 
offered  to  go  his  bail,  and  Smith  deposited  the 
$0  after  ue  prosecutor  was  conQued  in  Cbe 
cnlnlioose.  On  cross  examination  I  he  defend 
ant  slated  that  Bennett  was  standinit  nearly  in 
front  of  the  store  door,  and  about  three  and  a 
hut f  feet  from  the  edge  of  the  sidewalk:  and 
when  he  aaked  him  to  move  be  said:  'Tliere's 
eigtit  feet/  but  there  was  not  so  much  as  eight 
feet  between  tbe  place  where  the  prosecutor 
wna  standing  and  tbe  edge  of  the  sidewalk, 
which  ia  not  more  than  eight  feet  wide  at  that 
place.    The  arrest  was  maile  about  sunset  for 

•  liolation  of  the  dly  ordioaDce,  for  blocking 

T.He<°RT,  40  Hlob-Sni  Bat  aee  Bparaldlng  v.  Prea- 
ton,  SI  Vt ». 

A  oonatsble  la  bound  to  uae  his  beat  eOorts  to 
•Dpprewan'affrar,  but  he  has  no  power  toarrpst 
tor  an  affrar  not  done  In  his  preaence,  witbout  a 
wuTsat.  unlen  a  fQlonf  la  done  or  Is  likely  to  be 
done.  Cook  v.  Nethercot«,  A  Car.  A  P.  TU;  Rez  T. 
CuTvan,  1  HooOr.  a  C.  13^  1  Busa.  Cr.  Sth  ed.  UO; 
1  Hawk.  P.  C.  chap.  SS,  I  IS. 

An  offirer  msy  arrest  one  making  an  amnlt  upon 
Wrn,  while  he  Is  Interposlnjr  to  prevent  an  Impend- 
ine  breach  of  the  peace.  McTntyre  v.  Badnns.  1* 
Jonee  ft  S.  BS;  LevyT.  Edwards.  1  Car.  ft  F.  4D; 
lloaley  v.  State,  28  Tei.  App.  400. 

The  attempt  by  force  to  prevent  the  servanta  of 

•  municipality  from  Uiylng-plpeln  the  street  ■ 
tborlzefl  an  arreflt  without  a  warrant.  CroBland 
6baw  (Pa.1 11  Cent.  Rop.  dU. 

Tbe  wanton  dlacbarge  of  a  flr«ann  In  a  srreet 

•  city  IB  a  breach  ot  the  peaoe.  People  t.  Harts,  CB 
Utcb.  488. 

80.  fordbiy  breaking  open  the  door  of  a  lodger 
tn  tbe  ezerolie  of  a  claim  of  right  to  pass  tbrouBh 
the  room  Is  a  breooh  ot  the  peace.  TaalTe  t.  Kyne, 
9  Ho.  App.  US. 

An  olBoEr  may  arrest,' without  a  warrant,  parties 
engaeed  In  dbturhlng  a  reUgious  meeting.  Van- 
deveer  T.  Mattocks.  S  Ind.  ITB;  Hutchinson  v. 
BangsCer.  i  areeue  (Iowa)  MO. 

Asix>clal  oflloar  or  policeman.  In  making  an  ar- 
rest without  warrant  lor  breach  of  the  peace  or 
Tlolatlon  of  an  ordinance,  cannot  act  outside  of  hia 
JuriwllcUno.  Com,  T.  Hastings,  fi  Uet.  UD;  Butolph 
T.  niusl,U  How.  Pr.  Ifll. 

Under  the  Norti  Carolina  Code  aathortelnr  the 
oonatabla  at  a  town  to  eiecute  any  lawfDl  warrant 
laiuod  by  tbe  mayor  of  a  city  or  [noorporated  vil- 
lage, and  giving  the  mayor  the  lurlsdfotlon  of  a 
luelioeottbe  peace  In  all  criminal  matteiv.  a  war- 
rant regular  on  Its  face.  Inuod  br  the  mayor,  wlU 
protect  tbe  town  conaluble  In  Its  proper  execution 
anywhere  witiijotfaecounty.  6tat«T.5[gman(N.C.l 
April  IS,  ueo. 

Arreit  for  vtltdemeanon,  toKAoul  tmrram. 

Apeaoeofllcerfaastfae  right  to  arrest  without  war- 
rant for  a  mfsdemeanor,  where  the  arrest  Is  made 
fagrante  dtUeto,  State  v.  McNaUy,  t  West.  Bep. 
<8i,  n  Ho.  an. 

In  determining  the  power  of  tbe  marabal  of  a 
municipal  corporation  to  arrest  without  warrant, 
•ectIoaslMI)and71»Dtthe  Hevlsed  Statutes  should 
be  oonstmed  together  to  determine  the  extent  of 
HI..R.A. 


the  aidewftlk;  and  people  were  passing  at  the 
lime.  He  did  not  decUoe  to  Icll  ibe  proseco- 
tor  for  what  be  arrested  him,  but  did  tell  him. 
Prosecutor  said  something  about  going  to 
Thrash's  or  somewhere  else,  to  get  bond.  De- 
fendant declined  to  go  with  him,  but  told  him 
be  could  give  bond,  out  would  not  lake  him  to 
hunt  it  up.     Proeecutor  did  not  offer  lo  go  to 

Kicure  bail  before  be  got  into  the  calaboose. 
Ilinra,  one  of  tbe  aldermen  ot  tbe  city,  wasat 
that  time  mayor  pro  tern.  His  place  of  busi- 
ness is  in  the  Bank  of  Asheville.  two  biindred 
yards  away,  and  it  was  about  tbe  same  dis- 
tance to  tbe  calnlxwse  from  where  (be  arrest 
was  made.  Pulliam  was  not  in  the  bank  at 
that  time,  but  was  at  bis  residence,  about  a 
balf  mile  distant  Upon  re-direct  exsminatioD 
tbe  defendant  stated  that  Thrash's  plitce  of 
business  was  between  said  bank  and  the  place 
of  arrest.  No  surety  was  present  to  go  on  the 
Ixind,  and  proKCCUtor  only  suggested  tbal  he 
could  give  bond." 

such  power.    Ballaid  t.  Stats,  1  Vest  Bep.  7B.  tt 

OhloSLBta 

Public  and  disorderly  drunkenneea,  when  com- 
mitted In  view  of  tbe  ofBeer,  has  been  held  to  be 
ground  of  aireat  without  warrant.  Bryan  t. 
Bates,  IS  m.  8Tr  State  t.  Bowen,  IT  S.  a  116: 
Charlesto'i  r.  Payne,  t  Son  ft  UoC.  «6:  Hnsley  v. 
State,  a  Tex.  App.  «»:  Xhanley  v.  Wells.  Tt  III.  TB; 
State  V.  Larrerty,  B  Har.  (Del.)  tDl:  Stale  y,  Russell, 
1  Houat  Iftt:  Bryan  7.  Bates,  IG  HI.  8T-,  Main  v. 
HcCarty,  16  1)1.  442;  Com,  v.  Ooughllo.  U3  HasB. 
4Be:  Phillips  T.  E^dden,  US  Mafti.  IBB:  Rnberta  v. 
BlatB,14  Mo.  138;  People  v,  Pratt,  ffl  Uun.  BOOt  Stnta 
V,  Freeman,  «  N.  C.  888;  White  v,  Kent,  11  Ohio 
St.  ESO:  Thomas  T.  Aahland.  12  Ohio  St.  1ST. 

A  peace  officer  In  making  an  arrest  fordrunken- 
nea  must  eierolae  his  Judgment,  and  determine 
whether  It  Is  his  duty,  under  all  the  olrcumstancea, 
to  do  so.  But  when  he  has  eierclsed  his  discretion, 
and  acts  without  rashness  or  negligence,  his  acta 
r^nnot  l>e  r^aided  as  criminal  l>ecause  be  la 
found  to  be  mlataken.  Com.  t.  Cheney,  2  New  Eng. 
Bep.  an,  141  Mass.  IIS. 

Tojustlly  tbe  arrest  of  Idle  persons  and  vagranta 
walking  the  streets,  there  must  be  rensonHble 
grounds  for  suspicion.  See  Roberts  y.  State.  14  Uo. 
IBS;  Keg.  T.  Toolev.  S  Ld.  Raym,  129S;  Lawrence  v. 
Hedver,  3  Taunt.  14;  1  Whart.  C.  L.  Bth  ed.  1 441. 

In  New  York  Itia  held  that  aoommon  prostitute 
Is  not  a  vagrant  unlece  she  baa  no  lawful  means  Of 
BupporL  People  v.  ForlKe.  4  Park,  a  C.  Oil.  See 
Ex  parte  michHold.S^  Ala.  STEL 

An  officer  baa  no  riffht  to  arrest,  wtthouta  war. 
rant,  one  accused  merely  of  beings  common  prosti- 
tute, lie  Way.  41  Uloh.  EB9;  People  T.  Pratt,  3 
Hun,  800,  Contra,  Shaker  v,  Mumma,  IT  Md.  SSt. 
See  Hswley,  law  of  Arrest  on  Criminal  Charges. 

A  public  officer  may  arrest  a  person  without  a 
warrant  tor  ibe  public  aihlbitlon  of  an  obscene 
picture,  or  for  a  public  ludecent  eiposuie  of  bii 
person.    State  v.  Freeman.  86  N.  C.  083. 

The  Texas  Code  authorizes  an  arrest  without 
warrant  for  unlawfully  carry  lag  weapons,  notonly 
when  the  offense  la  committed  within  the  officer^ 
knowledge  and  presence,  butalao  when  hefs  In- 
formed of  It  by  a  credible  person,  even  If  tberearo 
time  and  opportunity  to  obtain  a  warrant.  Jacobs 
V.  State,  X&  TBI.  App.  IS. 

A  marshal  of  a  municipal  corporation  Is  antho>> 
Ized.  without  warrant,  to  arrest  a  person  found  on 
the  public  streets  ot  tbe  corporation  carrying  con- 
cealed weapons.  Ballard  v.  State,  1  West.  Bep.  Tt; 
43ObloSt.U0. 

A  police  omcer  haa  DO  right,  at  the  reguert  Of  the 


.ogle 


North  Gabolina  Supsmtx  Oodbt. 


Otiier  vilDMsei  were  examiDed.  nDd  a  num- 
ber of  pxceptionB  taken  to  Ute  diarge  that  be- 
came immaterial  in  the  view  of  the  caae  taken 
bj  Itie  court.  The  defendant  appealed  from 
the  judgment  pronounced  on  the  verdict  of 
Ifuiliy.  N.  C.  Const.,  art.  1,  g  17,  provides 
that  "no  perenn  ought  to  be  taken,  imprisoned 
or  dlFselsed  of  his  freehold,  liberllea  or  priv- 
ileges, or  outlawed  or  exiled  or  in  an;  manoer 
deprived  of  bis  life,  Ubertj  or  property,  but  bj 
the  law  of  the  land. 


(or  the  Slate. 

A-r»tj,  J.,  delivered  the  opinion  of  the 
court: 

In  Ih6  case  of  State  t.  Frteman,  86  N.  C. 
0A8,  the  court  diBiincll;  t«co^<zed  the  right 
of  a  police  officer  to  arrest  without  warrant, 
not  only  for  felonies,  riots  and  breaches  of  the 


municipality  baa  the  power  to  make,- when  the 
oflenBe  Is  comuiilled  In  bis  presence.  The 
Code,  %  8820.  makes  it  a  mlHdetneanor  to  vio- 
late any  valid  city  or  town  ordinance.  The 
city  law  relied  upon  by  the  defeadant  to  jus- 
tify the  arrest  Is  not  very  hnppily  and  clearly 
expreseed.  The  first  section  offered,  num- 
bered 848,  makes  the  gravamen  of  the  oftenso 
created  by  it  conBlst  in  the  failure  on  Ibe  put 
of  tbe  pcjsona  who,  by  assembling  Id  sufficient 
numbers  in  the  streets,  have  caused  an  obstruc- 
tion, "to  dlsperse.npon  notice  by  any  officer  or 
any  member  of  the  police."  According  to  the 
defendant's  own  account  of  tbe  transaciion, 
the  prosecutor,  Bennett,  and  four  or  five  oth- 
ers, were  standing  in  front  of  Powell  &  Snl- 
der's  store,  when  ihey  were  asked  politely  not 
to  obetruct  tbe  sidewalk;  end  all  of  the  othen 
Immediately  went  away,  leaving  Bennett  alone. 


Bennett  then  said,  ' 


"  wbereup- 


keeper  of  a  reslaurant,  to  anvst  irlthout  a  warrant 
one  wbo.  taktnira  meal,  fraudulently  substltutca  tor 
tbe  olieck  glveD  bim  one  at  a  imaller  amount,  wbloh 
be  pars.    Bof  leaton  v.  Kerr,  E  Daly,  2EU 
Right  of  prftmla  paraon  to  arrtA. 

At  oommon  law  It  Is  the  iaXj  of  any  peraan.  In 
whose  view  a  felony  Is  oommttted,  to  azreat  Uie  of« 
fender.  Lonr  v.  State,  1£  Ga.  SBj  Brockwar  v. 
Crawrord,  B  Jouea,  L.  t33:  Buloff  v.  People,  IS  N.  Y. 
nS;  Keenaa  t.  State.  B  Wis.  132. 

So.  the  owner  of  property,  finding  ■  peiaon  la  the 
■ct  of  taklns  It  unlawfully,  mayarnst  the  taker 
without  a  warrant.    Umlth  v.  DooDclly.  M  DL  MG. 

A  private  person  may.  In  a  temperate  manner,  la 
sood  folth  sod  without  a  warrant,  arrest  one  who 
luajust  oommltted  a  felony.    Blate  v.  Mowry,  S7 

Kan.  see. 

A  prlmte  peiaon  may  arrest  witliout  a  warrant 
If  be  la  aura  that  a  felony  has  been  or  Is  at)out  to  be 
committed.  Bee  Bums  v.  Ertien,  40  N.Y.  US;  Haw- 
ley  V.  Butler.  H  Barb.  190:  Samuel  v.  Payne,  Doug. 
(Bnit.lSW;  Douq:hCy  v.  State,  33  Tex.  l\  Ex  parte 
Brans,  1  Bam.  AC.  isli  Uez  v.  Hunt,  1  Moody, a C. 
aS;  BaJley  v.  Perks,  L.  R,  1  Q.  B.  456:  Allen  v.  Lon- 
don «».  W.  B.  CO.  L.  K.  S  Q.  R  Mk  Bei  y.  Jackson, 
raf  erred  to  In  1  East,  P.  C  298. 

He  n  ay  arrest  another  who  Is  rullty  of  an  aUray 
or  breach  of  the  peace,  without  h  wamnt  (Knot  r. 
Oay.  1  Boot,  M).  but  he  cannot  arreac  for  a  breach 
of  tbe  peace  after  It  ta  over.  PbUUpa  v.  Trull,  U 
Jolios.  ISO. 

Any  person  may  suppreea  an  affray,  but  he  can- 
not of  his  own  Huthorltj-  arrest  either  lighter  after 
the  aUroy  le  over.  unlcsB  there  Is  resson  to  appre- 
hend the  affray  will  be  renewed.  Price  v.  Seeley,  10 
nark  kY.m.l  Lead.  Cr.  Caa  (Dennett  A  H.)  143; 
Pbllllpa  v.  Trull,  11  Johns.  480;  l  Ruas.  Cr.Bth  ad. 
406.  41U  1  Hawk.  P.  C  U  11. 13,  U. 
IHstlneKon  brCioecn  prlVdU  person  and  veaet  ogUtT. 

There  iaadlBltnctlon,  aa  to  tbe  right  to  arrcat, 
between  a  peace  olBcer  and  a  private  peiaon:  tbe 
ufEciT  Is  lUBllItetl  la  arre»tlDs  one  whom  be  has 
Sond  reason  to  t>cl<ove  U>  be  (niilty  of  a  felony, 
wbllea  private  persun  tsnotluatiHed,  however  rea> 
eonable  his  bellet.  unleea  It  appeals  that  h  felony 
was  actually  committed.  Wrejiford  r.  Smith,  2 
Root.  ITl:  Long  v.  Stale.  12  Qa.  £93:  BoUey  v.  Mil, 
8  Wend.  BSD;  Bums  v.  Erben,  40  N.  T.  463;  State  v. 
Bryant.  OS  N.  C.  SET;  Brooks  v.  Com,  SI  Pa.  3^2. 

A  private  pcrvun  cannot  arrest  another  on  mere 
■usptcloii.  bowtiver  slrooK  tbe  suspicious  circum- 
atances  may  be.    Long  v.  Slate,  I£  Qa.  293;  Teasar- 


Ind. 


Oraham,  81  Ind.  43Si  Doerlnr  v.  BtaM,  tt 

Bomervllle  v.  Blobards.  37  Mlcb.IM;  Beuok 

MoOregor,  3!  N.  J.  L.  TO;  Oockway  v.  Crawford, 


(Jonea,I..4Eni  Banes  v.  State,  S  Humph.  83  A 

V.  Duodaa,  S  U.  a  Q.  a  (0.  S.)  fB4;  UcKenue  v. 

Olbeon,  8  D.  a  Q.  B.  100. 

Wbon  there  la  only  probable  cauae  of  auspldon  a 
private  peraan,wlthout  a  warrant,  makea  an  Bireat 
at  bia  peril,  ea  nothing  short  of  proof  of  a  felony 
will  luBllfr  the  arreot.  Wakely  v.  Hart.e  BInn.3ia. 

Wbera  a  warrant  baa  been  Isaued,  a  private  per- 
aoD  has  DO  rlvht  to  arrest  for  the  crime  Included  In 
"warrant.    Elrble  v.  State.  STez,  App.  00. 

private  person  has  no  rlfht  to  arrest  another 
without  a  warrant  upon  Information  of  the  oom> 
mission  of  a  felony  upon  which  he  bad  reason  to 
rely.   Such  arrest  Is  HJrTSl  and  he  makes  It  at  hfi 
n  risk,  although  an  ofltoer  would  be  Juatltled  If 
had  acted  upon  such  Information,   Gary  v.  State. 
AU.TS;  Carrv.8Utei.43Ark.  W;  Lons  v.  B(ate.11 
Oe.  2B8:  Byan  v.  Donnelly.  71  III.  ICO:  Allen  v.  Leon- 
ard, 28  Iowa,tiSS:  People  V.Burt,  SI  Mich.  IW;  Sim- 
merman  V.  State,  IB  Neb.  BIS;  Eeuok  v.  McCiregor. 
82  N.  J.  L.  70;  Burns  v.  Erben,  40  N,  T.  4ffl;  Holley 
T.  Mil,  3  Wend.  SKh  Wakely  v.  Hart,  B  Blnn.  9Ut 
Brooka  V.  Com.  n  Pa.  BBS;  Broekvay  T.  Crawford, 
8  Jones,  L.  438. 

Arml:  fiou>  mada 

Although  manual  seizure  of  the  person  IB  not  al- 
ways neoessary.  there  must  be  that  orllHCquiva- 
lent;  but  It  la  no  arrest  wbere  there  is  no  personal 
ooeraloQ.  or  deprlval  of  liberty.  HUl  v.  Taylor,  £0 
Mich.  MB. 

Anytblnir  which  subjeets  a  person  to  the  actual 
control  and  will  of  anotber  oonsUtutes  an  arrest 
and  Imprisonment,  whetber  a  physics]  control. 
locklnK  the  door  of  a  room  where  a  peison  Is  found 
or  a  voluntary  submlsBlon  to  words  of  arrest. 
United  Slates  ».  Benner,  1  Bald.  240:  Field  v.  Ire- 
land. 21  Ala.  240;  Stniut  v.  Qobch,  8  He.  12T:  Bru- 
shatier  v.  Stegemann,  £)  Ulch.  SST;  Qold  v.  BMsell, 
1  Wend.  210, 

An  arrest  Is  effected  by  an  ofHoer  laying  his  band 
on  tbe  person  wtaom  he  has  authority  to  arrest, 
though  he  may  fall  to  stop  or  hold  bIm.  Wblthesd 
V.  Keyee.  8  Allen,  4BB. 

In  a  ease  of  felony,  where  a  petaon  may  lawfully 
be  arrested  without  a  warrant,  tbe  officer  need 
not  eihlblt  a  warrant,  but  In  oases  of  misdemeanor, 
where  an  arrestcaanot  lawfully  be  made  without 
n  warrant,  the  law  regulces  tbe  officer  to  have  tha 
of  the  arrest, 


.Cooj^lc 


1890. 


iSTATE   Ot    NOKTH   CABOUNA   V.  UUMTJCU. 


OD  Ibe  defenJaut,  after  tbe  pTO«ecilor  Iiad 
been  requested  ifaree  timeB  "to  more."  and  bad 
imt  done  so,  arrested  him.  A  man  ca'tinot  be 
guill;  ot  a  nuisance  by  merely  alandlng  still  on 
a  aldewatb,  and  tetusiag  to  move  at  toe  com- 
mand of  H  polieeman.  Even  under  tbe  pbrase- 
ology  ot  tbe  ordinance,  be  was  not  guilt;  if  the 
failure  to  "dispi!rse"wbich  was  essential  tocon- 
Xitute  Kuill.  A.D  obstruclion  ma;  be  removed, 
and  a  crowd  dispersed.  It  all  save  oce  go  off  In 
diffcient  directions  and  be  stands  Lis  ground. 
Tbe  act  of  one  person  balling  on  the  sf  reels  for 
B  reasonable  lime  without  misbehaving  hlm- 
*elf  in  anj  wa;  is  not  such  a  nuisance  as  the 
city  had  a  right  to  forbid  b;  ita  lavra  under  the 

GnerBl  power  delegated  to  it.     Coolej,  ConsL 
m.  "aoo. 

The  seotloD  referred  to  Imposes  a  fine  of  $10 
for  a  violation;  and  if  its  piovislons  are  within 
tbe  purview  of  tbe  powers  granted  to  the  cor- 

¥>ratloD  tbe  violatioa  was  alEO  a  roisdcmeannr. 
be  otber  ordiuaoce.  Rule  IS,  is  not  malerialty 


different  as  to  what  it  pn^fesses  to  prohibit  and 
prevent;  but  it  is  amenable  to  objeclion,  as  leg* 
iaiation  vitra  viret,  in  that,  instead  of  a  One,  It 
imposes  tbe  puntshmeot  of  imprisonment  la 
tbe  statlou-Louae,  to  be  inflicted  at  Ibe  discre- 
tion of  an  officer,  without  a  previous  prelimln- 
ar;  examination.  Not  only  is  tbe  right  of 
municipalities  to  make  by  laws  restricted  lo 
tbe  eipreSB  lepislative  grant  of  authority  given 
in  the  charters  or  contained  In  tbe  general 
laws  defining  tbe  rigbls,  duties  and  powers  of 
all  such  corporalions,  but  they  are  subject  to- 
tbe  limitations  contained  in  tbe  Constitution  of 
tbe  United  Stales,  and  that  of  tbe  State  lo. 
which  they  may  be  dtuale.  Cooley,  Const. 
Lim.  'ISS,  199. 

Tbe  second  ordinance  relied  apon  for  tbe 
protection  of  tbe  officer.  Rule  IB,  ia  clearly  id 
violation  of  tbe  Constitution,  art.  1,  g$  13,  18. 
17,  in  providing  that  a  person  mav*  be  arrested 
beosiue  hn  rpfufvA  tii  "movp  nn  "  nnri     tn  thft 


rest  Is  legal  or  not.  State  v.  Fhlnney,  O  He.  884: 
Com,  T.  Cooler.  9  Gray,  JW);  Drennan  v.  People,  10 
lUcb.  US;  BCate  v.  SpauMlOK,  81  Minn.  SSL 

ifoUec  to  bs  Impartoil  to  paraon  arrttUi. 

Tbe  person  airestnl  aliould  bavenotloa  that  ha  Is 
■Treated  hj  lawful  auUiorllr.  State  v.  Pbinnsr,  U 
Ho.  SB4i  Drennan  r.  People,  10  Uiob.  IW. 

Any  actual  notice  ot  arrest  b;  lawful  anthorltr 
ISBnfflcleDt,and  In  iuob  ease  the  olBoer  need  no 
exhibit  or  reed  his  warrant.  State  v.  Townsead, 
Harr.  (Del.l  «7;  Com.  v.  Cooley,  S  Grar,  850;  People 
V.  Wilson,  116  Hieh.  SOH;  Arnold  v.  Bteevaa,  10  Wend. 
nt:  Wolf  T.  State,  19  Ohio  St  US;  Hes.  v.  Davia, 
l^lgb  *  C.  Cr.  Cas.  tb  State  v.  Garrett.  1  Wlnst.  L. 
Uk  t  Hawk.  P.  C.  chap.  IS,  I  IS. 

Notloe  ol  arrest  is  Imparled  where  the  person 
maklOK  the  arrest  Is  a  known  offloer,  or  br  sednir 
his  imitonn  ta  badge  of  offloe.  yacsa  r.  Psople.  S> 
N.T.  G08. 

Being:  arrested  while  In  the  aot  Ot  oommllting 
breach  of  the  peaoe  or  otber  offense  la  notloe  of 
arreat.    Wulf  v.  State.  ISObto  Bt.  EW. 

Nollce  of  tba  purpose  to  arrest  and  the  reason  for 
tt,  or  Immediate  pursuit  from  tbe  soeoe  of  the 
crime.  Is  notioe  of  arrest.    People  v.  Fool,  Z!  CbL 


mttted  a  f  elonr.  of  the 


Notice,  to  one  who  has  I 
purposn  of  puisult,  Is  ni 
pursued  an  apportunltf  to  dealat  from  flUbt  and 
unlawful  action  and  lo  peaooably  surrender,  and  Is 
nut  necessary  If  be  necessarily  known  tbe  purpose 
of  the  piiiBUlt  and  tbe  attempted  arresL  State  v. 
Miiwry.WKan.Ba8. 

Where  a  party  baa  been  apprehended  In  the  oom- 
mission  of  a  felon;  or  on  freeb  pursuit,  tuiUoe  Is 
DOE  noceaiUT.    llifd. 

A  private  person  who  falla  to  Klve  notioe  of  his 
purpose  to  arrest  la  pilltr  of  a  traspaaa.  BtAte  v. 
byant, «  K.  c  an. 

Bi^ht  to  use  nseasurv  maini  to  iStft  orrctf. 

An  oUoerln  making  a  lawful  arrestbss the  right, 
and  It  Ib  bis  duty,  to  use  everr  neoeeearr  niMns  to 
make  tbe  arreet.  and  If  r«alflted  tie  may  use  sulB- 
elent  force  to  overcome  the  realstanca.  and  If  the 
person  resisttng  la  killed  by  tbe  offloer  It  ia  ]ustlS. 
aUe  homlotde.  United  Btatea  v.  Fayette  County 
Jailer,  SAbb.  U.  B.  IW;  Stats  v.  Fuller,  M  Mo.  IBS. 

Ad  offloer  hail  the  richt  to  nae  force  to  orereome 
reslslaDoe  or  prevent  tbe  escape  of  a  lleelnK  orlm- 
baL   People  V.  Carlton.  lUH.T.aUl 

Be  has  no  risht,  however,  rudely  and  with  vlo- 


lenoe  to  seise  and  Dollar  his  prisoner,  unless  realat- 
anoe  be  offered,  or  an  attempt  bu  made  to  eeoape. 
State  v.MahOQ,BHarr.(DeL)  UK;  Bi,ms  v.  State,  80 
Ga.6U. 

Unneoeeaaiy  hanhneea  or  rlolenoe  sbouM  bo 
avoided.  Fulton  v.  Staats,  U  N.  T.  tfS;  Skldmure 
V.  State,  >  Tax.  App.  SO;  Beaveria  v.  Btete,  4  Tei. 

Au  offloer  has  no  rl^ht  to  nae  handcuffs,  unless. 
without  them,  there  Is  danger  of  the  prisoner's  es- 
cape.   Coobran  T.  Toher,  li  Ulnn.  SSG. 

He  baa  a  rUrhtto  use  his  discretion  as  to  the  ne- 
cessity for  using  bonduuffs,  and  is  liable  only  In  case 
of  a  clear  abuse  of  such  dlseretlon.  Flrestoae  v 
Rice,  16  Wert^  Bep.  aSS,  71  Hlcb,  3TT. 

After  a  prlaoner  has  twice  secaped,  Oie  offloer  Is 

JustiSed  la  using  bandouffs  upon  him,  and  is  not 

Indictable  for  aasault  on  account  of  having  done 

so.   Btate  r.  SIgman  (N.  O)  AprU  IS,  leea 

.^utlWrltv  to  HHYofe  In  doors. 

me  verbal  ordw  of  a  magistrate  JusUfles  tbe  offl- 
oer In  breaking  doors  to  make  the  arrest  when  Che 
authority  to  arrest  la  lawtuL  Com.  v.  McQahey,  11 
Gray,  IM. 

The  officer  has  the  rigbt  to  break  open  the  onter 
and  iDner  doors  of  a  house  to  effect  an  arrest  under 
a  criminal  warrant  or  on  an  arreat  for  felony  on 
reasonable  suspicion,  or  to  quell  an  affray,  and  will 
be  jiutlfled  although  It  should  transpire  that  tbe 
person  sou^rbt  Is  not  In  the  house  at  the  time. 
Kelsey  v.  Wright,  1  Root,  88;  Hawkins  v.  Com.  U  B. 
Man.  S8G;  Slate  V.  Smith,  1 14.  H.  S«a. 

Where  an  offloer  has  reasonable  cause  to  belleva 
ttiat  the  person  named  In  the  warrant,  or  a  person 
whom  he  seeks  to  arreat  on  a  charge  of  felony.  Is 
la  tbe  dwelling-house  of  another,  he  has  a  right  toi 
search  the  bouse,  and,  after  demand  tor  admittance 
and  notice  of  his  purpose,  to  break  open  doors  If 
neoeeeary  to  prosecute  the  search.  Com.  v,  Hey- 
nolds,  in  Haas.  100;  Com.  v.  Irwin,  1  Allen,  EST. 

The  officer  should  Qrst  demand  admltlanoe.  and 
explain  the  purpose  of  his  entry.  Barnard  v.  Bart- 
lett,  10  Cuih,  EOL 

If  a  iierson  eacepss  while  under  arrest  the  officer 
may  le-arreat  bim.  and.  If  n 
open  the  doors  of  his  house  i 
CahUI  V.  People,  108  DL  <BL 

Au  officer  may  break  open  doors  to  prevent  an 
affray,  or  to  follow  with  fresh  pursuit  when  affray- 
en  flee  Into  a  bouse.  lBu«.Cr.nhed.UO;lHawk. 
P.  a  chap.  SB,  I  IS. 

ITpon  treah  pursuit  a  prlvaM  person  has  a  right 
inwtalohtbe 


NoKTH  CARouirA  BnnutxE  Court. 


bU  coDdact.  "nnKaaotiably  peidsta  Id  remain- 
ing, ao  ai  lo  incommode  otben  pasRingi,"  and 
can  be  taken,  irltboiit  warrant  or  hearinft,  lo 
the  aUllOD  bouse,  Undertliia  law,  be  maj  be 
deprived  of  his  llberlv.  and  seot  to  a  dungeon, 
not  only  without  trial,  but  without  even  a  pre- 
limiDary  ezaminaiion,  or  an  opporlunii;  lo 
give  bai[  for  bia  appearance  at  an  Inveaiigation 
to  be  had  in  future,  because,  In  the  opinion  of 
■  policeman,  be  consumes  an  unrcoso'iable  lime 
In  exchanging  greetings  nllb  two  friends  whom 
be  meeta  upon  Ihe  aidewalk  of  ibe  c!(t. 

In  the  case  of  Jjidtea  t.  Seardoa,  IS  Minn. 
«1  (Oil.  367),  the  defendant  Justified,  in  an 
action  brought  against  him  to  recover  dsmBges 
for  arresting  the  plaintiff,  under  an  oniinance 
of  Ihe  City  of  81.  Paul,  which  provided  that 
anyone  who  refuaed,  witbout  autHcient  excuse, 
to  obey  any  order  or  direction  rI' 


"any  member  of  Uie 


council  0 


conptltutioual  and  void,  and  tnat,  if  Ihc  plain- 


.  ha 


Sht  have  been  arrealed  wlibout  warrant 
3  case  has  been  cited  with  approval  by  tiotli 
Cooley  and  Dillon.  Cooley,  Const.  Lim.  'Sul, 
245,  Tiols  S;  Dillon.  Mun.  Corp.  g  414,  mU. 

It  was  beld,  elao,  that  an  ordinance  provid- 
ing for  the  dealructlon  of  property  aa  a  nuis- 
ance, without  a  Judicial  hearing,  was  void  un- 
der a  section  in  the  Coualitution  of  Illinois 
subsianilKlly  Ihe  aame  aa  that  already  ciied 
from  our  own  Organic  Law.  Article  1,  g  17j 
Bant  V.  i^ivpb,  61  111,  2o6. 

The  by-law  distinguished  as  "Rule  1G"  la 
unconstiiuiional  and  void.  If  the  oiber  seo- 
tiou  ia  aufficienllj  Intelligible  to  he  enforci»i 
under  a  strict  construction  of  its  language  in 
in  any  conceivable  case,  it  la  cerlain  that  the 


felon  bas  taken  refuse.  Broob  v.  Com.  HI  Pa.  SHE; 
Bavle;,  lAw  of  Arreet  on  Criminal  Chariee. 

But  upon  mere  auaploioa  a  private  person  bi 
rlsbt  to  break  open  doors  or  kill  tUe  auspeated  per- 
•on  to  prevent  bla  eeoape.  Brooks  y.  Com-  SI  Fa. 
WS;  Blate  v.  Bryant,  U  N.  C  t^. 

itfoU  Of  <un«n  lo  eon  on  ettdnu  to  oaMt, 

An  ofBcer  has  a  right  to  call  upon  any  dtlzen  to 
asslstlhlm  IQ  (he  execuUoa  of  his  warrant,  and  uny- 
one  refuslns  to  assist  Is  subject  to  proaeouLlon. 
Ooleman  v.  State,  83  Ala.  S3:  Biate  v.  Duanlaton,  6 
BiBCkf .  SH:  CoylM  v.  Uurtln,  10  Jobus.  86;  Stats  v. 
«bav,Slred.L.a). 

A  person  oalstlDK  an  offloer  at  his  request  Or 
■command,  although  the  latter  be  a  tftapasser.  Is 
protected  by  lav  against  suits  for  trapon  and 
false  Imprisonment,  If  in  bla  acts  be  oonflaea  hlm- 
■eU  to  the  order  and  dlreotlonsoC  the  offloer.  Wat- 
•00  V,  etate,  8S  Ala.  «>.  Flratone  v.  Rloe,  Tl  Htcb. 
STTi  HoMahan  V.  Oreen.  St  VI.  (iS.  Owttro.  UlUheU 
T.  Slate,  IK  Ark.  10. 

One  aiding  In  maklnj;  an  arrest  must  himself 
liBvo  reoBonable  Ki^un^  for  belief  that  tbe  ao- 
cuaed  Is  guilty  of  *  felony.  Sallabury  v.  Com.  n 
Ky,*3S. 

Peraoas  coming  to  Ihe  aid  of  oOceni  are  entitled 
to  tbe  Ufme  prolection  as  tbe  oncers  tbemaelves. 
8tate  r.  Oliver,  t  Houst.  ABB;  People  v.  Uoore.  2 
Doug.  (MIcb.J  1;  Coyles  v.  HurtlQ,  10  Johns.  8G; 
litale  V.  Alford,  8D  N.  C.  U5:  Brooks  v.  Com.  SI  Pa. 
SK;  OalvlQ  v.  State,  S  Coldw.  ieS:  1  Hale,  P.  C-  4^ 

Fost.  Cr.  L.  aoe. 

A  private  person  coming  to  Ibe  aid  of  an  officer 
Is  not  Justified  In  klUlng  irhere  no  felonj-  bas  In 
taot  been  committed.   See  East,  P.  C.  £BIi  Fost.  Cr- 

f.soe. 

Eintno  lt]i  oSleer  f n  making  arrest. 

In  no  case  must  aleloube  killed  In  attempting 
to  effect  his  arrest  If  the  officer  can  capture  blm 
by  obtaining  aaalslanoe  or  otherwise.  Williams  v. 
SlBtei,  14  Ala.  U. 

Itbss  t>een  beld  that  so  long  as  the  person  souffbt 
to  l>e  arreeted  on  a  oharge  of  murder  was  content 
peaceably  to  avoid  arreat,  the  pursuing  party  had 
DO  right  to  kill  him.  Bute  v.  Anderson,  1  UilU  L. 
SET. 

If  an  officer  aota  wlthont  a  warrant  he  must  be 
prepared  to  sbow  the  fact  of  a  felony  committed 
Id  Older  to  Justify  taking  tbe  life  of  a  perton  whom 
be  Is  endeavorliiB'  to  arrest  or  secure;  bis  own  tie- 
tlefof  tbe  commission  of  a  felony,oo  however  ns- 
BDnabJea))TOUDd,wlll  cot  Justllythe  killiug.  Con- 
raddy  v. Peopla,  t Park.  CCZIL 
BUaA.. 


Tbe  kllllUK  of  an  actual  felon  by  a  prtvala  per> 
son  la  his  endeavor  to  arrest  may  be  Justified 
wbare  tbo  felon  bas  notice  of  the  inlenUon  to  ar- 
raatblm.    State  v.  Koaoe,  21>ev.  L.58. 

A  peaceofflcer,  inoveroomlnKreelBtancetoaTTcet 
foramiademeenor^airrante  delicto.  Is  not  restricted 
to  the  use  of  foroe  neceesary  to  self-delenae.  but 
may  reeortto  tbe  takingoflifalf  neceosary.  State 
V.  McNally,  1  West.  Hep.  4B1, 87  Mo.  644. 

An  officer  upon  a  warrant  li  Justtfled  In  klllinf 
one  aocUHOd  of  felony  If  be  reslsia  or  Oeeai  and  so 
without  warrant  on  the  probable  susplcloq  founded 
on  his  own  knowledfre  or  the  InformuUon  of  oth- 
ers. Compare  United  Sralea  v.  Rices  1  Ilugbes,Hai 
Uemenu  v.  State,  GO  Ala.  UT;  Stale  v.  Oarrelt,  1 
Wlnat.  L.  144;  Wolf  v.  SUte.  ISOhlo  St,  EIH;  State  v. 
Andeiwn,!  Hill,  L.  327;  Beg.  v.  Dadion,  £  Deal- 
sun.  C  a  8S;  1  Boat,  P.  C.  &«;  g  Uale.P.  O.  8S. 

An  otBoer  seeking  to  arrest  a  felon,  who  refuse* 
when  ordered  to,  may  kill  blm,  to  prevent 


hls'ei 


t  othcrv 


et  that  a  felony  Is  about  to 
:nuate  homicide  oommltted 
.  In  pursuit,  by  a  TOluntaec. 
State  T.  Buthertord,  1  Hawks,  467;  Staie  v.  Bounce 
£Dev.  L.68.    See  Eulon  v.  People,  «N.  I.  Kia. 

Killing  byofflcera  in  routs,  riots  and  unlawful 
asMmbliea.  if  neoeasary  in  arreat  of  olleodera.  Is 
JusUflattle.  Pond  v.  People,  8  Mloh.  ISO;  1  BLOom. 
ISU;  1  Hale,  P.  C  4S5. 

Wot  aiithortxed  (n  eosu  of  mlsilemtanor. 

In  misdemeanors,  the  voluntary  kliUns  of  tb* 
accused  In  tbe  effort  to  anvM  him  Is  murder. 
Williams  v.Blate,  41  Ata.  II. 

In  making  an  arrest  tor  misdemeanor  tbe  otDoer 
can  kdl  or  InDlct  great  bodily  barm  upon  the  per- 
son only  when,  by  reason  of  reelstanoB.  be  Is  placed 
in  danger  of  tike  harm.   Dllger  v.  Com.  11  Ey.  L. 

So  an  nflloer  bas  no  rlshtto  kill  a  prisoner  in  ous- 

tody  for  a  misdemeanor  to  prevent  his  escape,  and 

'  le  doee  so  he  ia  gui.ty  of  murder  or  mausiaugb- 

according  to  clFGumslnnceS.    Beocau  v.  Slate, 

KLea,T2U;Furater-sQwe,l  Lu<tio,Cr.  Cas.  IST. 

It  was  held  chat  a  penitentiary 
guard  bad  uo  right  to  sbootan  eecaped  convict  vbo 
ontlnued  toflee  wbeucaUedupoD  toslop.  Wright 
.  Slate,  11  Tei.  UB. 

So  In  making  arrests  In  mlsdemeaDors  aod  In 
civ  1)  actions,  life  can  betaken  only  where  the  party 
sought  Co  t>e  arrested  resists  by  force,  not  when  h« 
merely  CKiapea.    A  mare  attempt  to  realat,  nok 


IBM. 


Statb  of  North  Garoliha  t.  Hiititbs. 


conduct  of  the  prosecutor  io  fatlinr  "to  dis- 
perse" after  hia  cumruilea  bod  de$ertea  bim  did 
Qol,  according  to  defeodaot's  own  account  of 
the  IraiisactioD.  subject  bim  to  lialiilil;  either 
for  the  penally  prescribed,  or  lo  iDdiclment 
under  ihegeiieral  law  making  It  a  mLsdemeaaor 
to  yiolnte  a  town  ordinance. 

The  charter  of  Ibe  citj  (cbap.  Ill,  gg  25,  37, 
W,  FtIt.  Laws  1883)  gave  tbe  cily  marshal 
the  powers,  as  a  peace  omcer,  of  tiie  sheriff  or 
coaalables  of  Ibe  County  of  Buncombe,  and  to 
both  Ibe  marshal  and  a  policeman  ibe  autbor- 
ily  lo  make  arreaia  "(1)  nbencTer  be  thtill  hare 
fu  his  hands  a  warrant  duly  issued  by  the 
mayor  of  Ibe  City  of  Asbevllle  or  a  justice  of 
the  peace  of  tbe  County  of  Buncombe;  ...  (3) 
wbenrrer  a  misdemeanor  or  violation  of  any 
ordinance  bas  been  committed,  and  he  baa  rea- 
sonable cause  to  brlieve  lliat  the  suspected 
partv  may  make  bis  escape  before  a  warrant 
can  be  obtained." 

Tbe  power  to  arrest  without  warrant  fa,  Id 


express  terms,  conflned  to  two  ctamea  of  cases: 
where  be  sees  an  offense  committed;  or  where 
he  knows  it  has  been  committed,  and  has  rea- 
sonable ground  to  apprehend  an  escape.  The 
latter  provision  enlarges  his  authority  beyond 
that  of  a  elieriO  or  conelaUle,  but  upon  condi- 
tion that  the  ordinance  has  certainly  been  vio- 
lated. Judgt  Dillon,  In  bis  work  on  Municipal 
Corporations  (vol.  1,  §  211),  says:  "Charlers 
authorizing  municipal  officers  to  make  arresis 
upon  view,  and  without  process,  are  to  be 
viewed  in  connection  with  the  eeneml  stat- 
utes of  the  Stale,  and,  being  in  derO[;ation  of 
llt'ertj,  are  siriclly  consirued,"  Peateijkld  v. 
Viekeri,  8  Coldw.  i06;  While  v.  Emt,  11  Ohio 
St.  BSO. 

In  the  exercise  of  the  eitraordinsry  power 
given  bim  by  the  charier.  It  was  the  duty  ol 
the  defendant,  before  be  touched  tbe  pers  >n  of 
the  prosecutor  and  demanded  a  auirender  of 
his  liberty,  to  know  that  tbe  misdemeanor  had 
been  committed,  either  from  seeiug,  or  from 


•mounting  to  an  anault.  will  not  Justlfv  killing, 
dements  v.  Slale,  60  Ala.  117.  Bee  Fost.  C.  L.  WV; 
1  Hide,  P.  C.  ISI;  1  Basi,  P.  0.  8US;  State  v.  Birant. 
tt  N~.  C.  aST;  TJDor  v.  tiUte,  M  Tex.  IS;  Havlef , 
Iaw  of  Arrest  on  Criminal  CtiarEee. 

But  killing'  to  prevent  so  escape  after  a  felony 
actually  comniltted  Is  justlBabie.  SUte  v.  Buther- 
tor4, 1  Hawks.  IGB:  Btat«  v.  Boaaa,  £  Dar.  L.  SB. 

But  an  offloerwfao.  In  attampting' lo  reoapture  a 
persnn  almriredwltb  a  miadeiueanor  after  tbelat- 
ter's  ewspB,  flies  a  pistol  tbe  ball  from  irblch 
liaffifs  aeax  sucb  person,  is  guUtr  of  ao  asaault.  ao 
matter  wbat  may  have  been  bis  Intention  as  to 
sbootloa:  him.  filate  v.  Slffman  (N.  O  April  IS, 
IHW. 

Afli;r  tbe  esoape  of  a  prisoner  ohufred  with  a 
■ulademeanor,  the  ofBoer  cennot  lawfully  ubb  any 
tueana  to  reoapture  bim  tbat  he  would  not  bare 
been  Justified  In  employing  In  maUiiK  the  flrst 
arrest.   Ibid. 

RltfitLtartKUtfOcoaiarrtA. 

niegal  ofllclal  aotlon  may  be  torolbly  reabited.  1 
Wluinon,0.  L.  Billed. 3&IS. 

A  person  may  reelst  an  llleBol  arrest.  People  v. 
Rnunda,  11  West.  Rep.  DOT,  07  Ulch.  VZ;  Slate  v. 
Wlmbuah,  R  S.  C  809;  Alford  v.  State.  8  Tex.  App. 
US. 

But  a  person  may  not  lawfully  offer  forcible  re- 
•Istanoe  to  an  attempted  wron^ul  arrest,  until 
all  other  means  of  peaceably  avoiding  It  have 
Iteen  eibausted.  People  v.  Carlton,  IIB  N.T.  818; 
aalTerty  v.  People.  7S  m.  K;  State  v.  Helk,  n  IS.  C. 
10. 

An  arrest  for  Improper  purposes  wltbout  Just 
cause,  or  fora  Just  cause  without  lawful  authority, 
and  for  unlawful  purposes,  oicusee  acts  committed 
under  It  Btrong  v.  arBmila,2S  Barb.  1%  State  v. 
Lcamard,  tl  Vt.  fiSG. 

Where  an  oOlcer  and  a  pone  attempt  to  arrest  a 
pereOD  tor  thefl  wittiout  a  warrant,  he  not  being 
caught  In  the  act,  be  Is  Justlfled  In  using  his  whip 
to  compel  them  to  release  bis  horse,  and  so  avoid 
arrest.    Massle  v.  State,  ?r  Tei.  Ap]j.BI7. 

It  tbe  person  making  the  arresi  la  not  known  to 
be  an  ofDcer,  reslstanoe  la  juslilled,  even  to  the 
taking  of  lire.    Alford  v.  State,  ntpm. 

Tbem  Is  a  oteor  dlsilncttou  In  tbe  right  to  resist 
an  Brresl.  between  oases  where  tbe  arrest  is  made 
byolHeera  known  to  be  such,  and  tboee  made  by 
private  persons.    Yates  v.  People.  82  N.  T.  fitS. 

Pnder  the  Kentucky  Criminal  Code  an  offloer 
who  does  not  Inform  tbe  person  of  the  offense 
dbarg(>d  against  him.  or  that  he  la  acting  under  a 
8L.B,A. 


may  be  lawfullr  resisted.  BamUn  t. 
Com.  U  Ky.  L.  Rep.  8(8. 

And  persons  affiislingin  the  arrest,  who  were  not 
duly  summoned,  may  be  lawfully  reslsled.    ibid. 

If  a  person  uodertakee  to  resist  au  officer  after  hs 
bas  made  known  bis  authority,  he  does  so  at  his 
peril.   State  v.  Oliver,  S  Houac  (Del.l  686. 

If  a  party  assists  In  reeleling  a  orlmloal's  arrest 
for  fclouy,  he  may  become  an  accessory  after  the 
fact,  by  endeavoring  to  sbelier  tbe  accused.  Unl^ 
ed  Suites  V.  Tloklepaugh.  S  Blalchf.  4;»:  McQuold 
v.  Feople.BIlLTB;  Slicker  v.Slale.  13Ark.:i9r;  Itcff. 
V.  Uaniden,  L.lLlCCtSl.llCoi.  Cr.  Cas-W:  lltL 
Com.  LS;  1  Hale,  P.  a  SIB;  K  Hawk.  P.  C  chap.  9, 

I  88;  Dal  t.  Juat.  6S0. 

Even  where  arrest  Is  lawful.  If  the  oDoer  lUegallj 
shoots  at  the  person  whom  lie  la  seeking  to  arrest, 
tbe  tatter  Is  Justlfled  In  shooting  In  self..<]efense. 
Blata  V.  Oliver,  i  Houst.  (DeU  BOB;  Tlner  v.  Slate, 
M  Tex.  128. 

So,  In  case  of  an  lliegel  arrest  a  i>eTBoo  may  resist, 
aud  if  be  kills  tbe  offloer  Id  so  doing.  It  Is  only  man. 
slaughler.  Noles  v.  State,  28  AUi.  31:  State  v.  Oliver, 
BUpra;  Galvln  v.  State,  B  Coldw.  291;  Cora.  v.  Drew, 
i  Muss.  3B1;  Com.  v.  Carey,  12  Cusb.  24B:  Hnborta  r. 
Stste.  14  Mo.  1(8;  RalTerly  V.  People,  BB  111.  Ill,  7% 
lU.  S7;  Slate  v.  Belk,  K  M.  C.  ID.  See  Tackelt  r. 
Slate,  S  Yerg.  BBS. 

KOilna  offca*  in  restsUnff  arrat :  wh«n  numfcr. 

The  law  does  not  sanction  tbe  taking  of  life  to 
repel  every  threatened  trespass  or  invasion  of  per- 
sonal rights.  WUUams  v.  State,  U  Ala.  U:  Koles  v. 
Stare,  2*  Ala.  872;  Roberts  v.  State,  U  Mo,  188;  Com, 
T.  Drew,  i  Mass.  8B1;  TaoHett  v.  B.tale,  3  Yerg.  883. 

When  a  per  on  la  reelsilng  an  otScer  or  those  en- 
gaged in  amlBtiag  an  ofHcjer  to  make  a  lawful  an  est 
in  a  lawful  way.  slays  one  of  tbe  arresting  parly, 

II  is  murrlcr.  Dill  v.  Blate.  25  Als.  If;  Johnson  v. 
State. X Oa. 42S;  Mllner  v.SutcBOGa.  m;  Slate  v. 
Oliver,  S  HousL  iDet.)  SO-.  Ite((.  v.  Porter.  Vi  Cox, 
Cr.  Oaa.  414;  1  East,  P.  C  SW;  Post.  Cr.  L.  O.  883:  1 
Wharton.  Cr.  L.  Btli  ed.  1 413;  I  Kuss.  Cr.  Mh  e<l.  732. 

If  the  offloerbad  the  right  to  make  the  orrpst  the 
kllllog  would  Xse  murder  although  done  In  the  beat 
of  blood.    Qalvin  v.  State,  e  Coldw.  2X3, 

If  the  party  having  authorlLy  Lo  arrest  or  Im- 

killed.'lt  will  be  murder  for  all  who  take  purt  In 
Euch  nslalance.  State  v.  McNally,2  West.  Bep.  481. 
B7Mo.  844. 

The  Inlentlonal  killing  of  an  oOlcer.actinjt' under 
proper  warrant  of  arrest  Is  murder  In  Uie  flmt  de- 
gree. Stats  V.  Spaulding,  81  lunn.  Ul;  Batturty  t. 
People,  78  III.  8t. 


;,  Cookie 


flosTB  Carolina  Sufbsuk  Cocrt. 
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■Qcli  InfonniitlOD  u  made  blm  willing  to  incur 
tbe  risk  of  indictment,  or  of  being  mulcted  in 
damages,  if  no  ordinance  bad  been  violated. 
Tbe  queBtloD  of  good  faftb.  on  tbe  part  of  tbe 
policomiKi  comes  lo  hia  aid  wben  be  is  lexisled 
Ed  making  an  arrest  tbat  he  bas  an  undoubted 
rigbt  to  make,  if  tlure  be  resistance,  and  tbe 
question  aiiae  nbetlier  excessive  force  was 
used  lo  overcome  it;  but  policemen  of  Asbe- 
vltle  must  deiermine  at  tbeir  peril,  preliminary^ 
lo  proceeding  witbout  narrAoC,  wbctber  a 
valid  ordinance  bas  been  violated  witbin  or 
out  of  tbeir  view.  The  principle  recognized 
in  tbe  casea  of  btaU  v.  MeMne/i,  90  N.  C.  695, 
and  State  v.  Pugh,  101  N.  C.  787,  was  never 
intended  to  applj  la  any  case  except  where  an 
ofUcer  is  making  a  lawful  arrest. 

In  tbe  case  otJudaon,  t.  Ueardon,  iitpra,  an- 
other piiuciple  was  laid  down  wblcb  seems  to 
have  met  with  approval  also.  It  was  faeld 
tbat  tbe  arrest  having  been  made  under  a  void 
b;-lHw,  and  being  without  authority,  tbe  offi- 
cer making  it  could  not  rely  upon  bis  good 
faiib  as  a  defense  to  an  action  brought  by  the 
parly  imprisoned  for  nialicioua  prosecution, 
and  tbat,  if  the  arrest  was  made  upon  tbe  first 
part  of  the  ordinance,  whicb  was  not  uncon- 
stitutional, the  boneat  pumise  of  the  defand- 
•nt  nould  not  protect  btm  because  the  platntifT 
bad  violated  tbat  part  of  the  ordinance  by 
crossing  the  hose.  There  two  dislinot  provis- 
ions, one  valid  and  tbe  other  void,  were  em- 
bodied In  one  paragraph,  while  in  our  case 
they  are  thesubjecla  of  distinct  sections.  The 
difference  in  ibat  respect  can  give  rise  to  no 
distinction  between  that  case  and  (he  one  be- 
foie  us;  for  a  legislative  or  a  mnnlcipal  law 
may  be  valid  In  part  and  void  in  part,  and  the 
portion  not  repugnant  to  the  Organic  Law  will 
beenrorcedjustif  ithadbeen  a  distinct  statute. 


There  was  no  suggestion  to  the  evidence  tbat 

tbe  prosecutor  was  "found  drunk  in  iheslreets, 
hallooing  or  making  an  unusual  noise,"  so  as 
to  bring  him  within  tbe  letter  or  even  thft 
spirit  of  the  only  other  ordinance  offered  in 
evidence,  designated  aa  "number  645."  The 
fuct  tbat  the  prosecutor  told  tbe  defendant 
that  be  had  been  dritiking,  or  acted  like  & 
drunken  man,  or  tbat  he  even  was  drunk,  with- 
out making  any  noisy  demonstration,  neither 
subjected  him  to  liability  for  tbe  penally  nor 
to  iudictment,  because,  under  a  strict  construc- 
tion of  tbe  law,  he  must  have  been  botb  drunk 


tbat  In  the  latter  the  arrest  was  made  under  an 
ordinance  declaring  "public  drunkenness  and 
loud  and  profane  swearing  to  be  a  nuisance." 
The  court  held  that,  where  one  was  found 
drunk  and  swearing  in  an  open  space  in  rear 
of  a  bar-room,  it  was  public  drunkenness, 
though  In  a  private  place,  and  that  the  defend- 
ant was  therefore  liable  under  tbe  letter  of  tbs- 
law.  Tbat  case  went  to  the  extreme  limit  in 
sustaining  the  ripht  to  declare  any  set  a  nuis- 
ance that  was  not  a  nuisance  at  common  law, 
and  especially  wben  no  specific  power  to  enact 
tbe  by-law  was  shown  to  be  in  the  city  charier. 

We  conclude  tbat  according  to  tbe  detend- 
ant's  own  evidence  he  was  guilty;  and  there- 
fore, though  ihe  judge  may  nave  failed  tostata 
tbe  law  correctly  in  submitting  to  tbe  jury  lh9 
whole  caae.  still  the  defendant  ia  not  r-nlilfed 
to  a  new  (rial  If  be  was  guilly  in  the  aspect  of 
the  testimony  most  favorable  to  bim^'If,  and 
founded  upon  the  conception  tbat  his  owa 
statement  was  true. 

The  judgment  mv*t  be  a^rmed, 

D»Tia,  (A, dissents. 


One  who  kills  a  peace  oIBoer  to  prevent  arrcet, 
knowing,  or  bavlng  reasonable  Rrounds  to  believe, 
that  be  ta  1  penoe  oCBoer,  Is  guUtr  of  murder. 
Crclshbinv.  Coni.BaKr.lJ2:  Brooks  v.Com.Si  Pa. 
SS:  Angcll  V.  Btala.  86  Toi.  btZ. 

It  Is  fur  tbeoourt,  and  not  the  Jury,  to  determine 
wlicttier  one  attempttan:  to  make  an  arrest  bad  ttie 
rlRht  to  do  so.    Crelgbcoa  v.  Com.  ni|>rn. 

One  who  Itllls  a  private  Individual  assuming-  to 
act  as  aa  officer  In  reststlps  arrest  by  htm  Is  to  be 
tried  as  U  tbe  deoeased  had  not  l>een  aotlnK  as  an 
oftlcMr.    /Md. 

It  Is  murder  for  a  felon  to  kill  a  person  purauliiff 
him  for  a  felon;  wlileh  ho  eommlttod.  Brooks  r. 
Com,  Bl  Pa.  SS2.    Bee  Qulvin  r.  Statu,  supra. 

Where  otter  commlBPion  of  a  felony  tbe  wrong- 
doers flee  and  are  overtakcD,  and  the  oflloer  points 
a  gun  attbemand  orders  tbem  (o  surrender.  If  tbey 
flre  upon  and  kill  him,  Itla  murder.  People  v.  Foot, 
J7CaUB72. 

A  polloemsn  mo;  arrest,  wltbont  warrant,  foe 
disorderly  oonduct  Or  other  vlolnbOD  of  eltf  ordl- 
nancea.  or  for  orlmo,  In  order  to  prevent  esoape. 
In  Buoh  a  case,  to  attempt  to  kill  tbe  policeman  Is 
an  assault  wltta  Intent  to  murder,  although  do 
malice  toward  the  policeman  tw  proved  other  than 
the  use  of  a  weapon  llkaljr  to  produaa  death.  Bar- 
tell  V.  State,  7B  Qa-  Ml; 
8L.R.A. 


ITIlen  tctatno  i»  matuSaua>\ter. 

ElUIng  of  an  officer,  attempting  to  make  an  un- 
lawful arrest.  Is  not  JusLlflable.  In  tbe  ebsence  of  k 
reasonable  apprebenslon  of  bodJy  harm.  Stute  v. 
Cantleny,  Bl  Ulnn.  1. 

Tbe  klUIng  or  the  officer  will  be  manslaughter,  it 
the  arrest  be  atlempted  without  autboritr  iNoloe 
V.  State,  K  Ala.  SI:  Kaffertr  v.  People,  Tt  111.  m.  W 
til.  lU:  Suce  r.  OUver.  E  Houst.  (Del.)  SaS;  Com.  v. 
Drew.  4  Mass.  S9I:  Com.  v.  Qircr,  U  Cusb.Un):  or  IT 
tbe  officer  exceeds  his  authority,  or  tbe  prooeas  Is 
defective  (liatterty  v.  People,  jupra);  or  It  tbe  war- 
rant la  without  seal  (Hei  v.  Stookley,  refen-ed  to  Id 
lEBBl.P.C.aiD;  Rex  v.  Harris,  referred  to  In  I  Hun. 
Crimes,  Btb  Am.  ed.  tOXi;  or  If  tlie  person  arrcaied 
t«  Ignorant  of  tbe  otBolal  oharacter  uf  tbe  oiHcer 
(Kei  V.  Hii^glns,  4  U.  C.  Q.  B.  (O.  B.)  B3):  or  If  tbe 
offioer  be  Involved  In  a  quarrel  dwcouaected  vlih 
his  offlolal  dutiea.  United  Stales  v.  Oluusoo,  1 
Woolw.  76, 128. 

It  la  msnslaugblar  where  be  attempta  to  kill  tbe 
offioer,  but  bf  accident  kills  atblrdponion.  Anpell 
V.  Btata.  as  Tex.  US;  Onm.  v.  Carey,  tuyra :  Com.  v. 
HcIdUffblln,  U  C\ab.  SU;  Boberta  v.  Blate,  14  Ho. 
188;  Jonea  v.  State,  14  He.  409;  Com.  v.  Drew,  i 
Mass.  an.  Bee  Tatea  v.  People,  32  N.  Z.  «»;  ll«^ 
V.  Farter,  IS  Oux,  Ct,  Clu.  4U, 
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1.    Z:v«n  th«  owtMT  of  real  estate  bu 

right  to  make  a  farolbleaDtiT  upon  the  acti 

poBacioaofttnotlierwbolanota  rt 

er  or  intruder. 
B*    Ti  ftddltlob  to  Botbliu^  tlikiMiiffiT  for  & 

forcibJe  eotry  upon  Uie  pedceabke  pasaefi^on  of 

plaintllT,  e*ea  br  ilie  owner,  he  can  rBOOTerfor 

mnj  injnrj  lnfllcl«d  upon  hia  peiBOD  Or  peiaonKl 

pronerty, 
8.    Exeaiplsrr  dajnag«*  (or  forotble  entry 

may  be  recoverad  If  Che  utiUwful  aot  is  done  In  a 


(HftjlB-UKL) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  tor  Buncombe  County 
in  favor  of  defeDdants  la  an  aclioD  brought  to 
recover  damages  for  an  alleged  forcible  entry 
Bod  detainer,     nezerted. 

Tlie  caae  sufficienilv  appears  In  tbe  optuloD. 
Mr.   Theodore  F.  UftTidaon  for  appel- 
lant. 

Jtr,  K.  E.  Csfter  for  appellees. 

She]>herd,  J.,  delivered  the  opl^lon  of  the 

The  plaintiff  had  been  in  poesessioD  of  the 
■trip  of  land  in  conlroveray  from  1884  to 
March,  lt)8d.     Wheiher  be  entered  under  tbe 


defendant  WHsod,  the  owner,  and  the  tenna 
under  nbit^h  be  entered,  sie  disputed  queft- 
li/)nB.  Ii  is  admitted,  however,  that  .in  March, 
18j7,  Wilson,  after  giving  the  plaintiff  notice 
to  quit,  agreed  tbat  be  should  nrmain  upon  the 
land  unlil  the  succeeding  OcLober.  The  plnin- 
tift  continued  in  poiisessioD  umll  Mnrcb,  1688, 
when,  wilhoul  any  further  notice,  be  waa 
forcibly  ejected  by  tbe  defendant  Di-avet  and 
a  negro,  wbo  nete  actine  under  the  direction 
and  authority  of  tbe  Baia  Wilson.  Tbe  entry 
waa  made  nhile  tbe  plaintiff  was  In  the  actual 
possession  of  bis  bouse,  and  in  his  presence, 
and  was  done  under  aucb  circumsianccs  aa  to 
consLitule  a,  forcible  entry  under  tbe  Statute, 
if  not,  indeed,  an  Indictable  forcible  trespass. 
His  honor  charged  tbe  Jury  tbat,  if  tbe  pluin- 
tiff  was  not  tbe  tenant  of  Wilaon,  tbe  latter,  and 
thone  acting  under  btm,  "had  tbe  right  to  go 
there  and  put  bim  out  by  force,  if  no  more 
force  was  Used  than  was  necessary  for  that 
purpose."  Under  tbe  circumxlonces  of  this 
case  (tbe  plaintiff  not  being  a  recent  trespasser 
or  intruder),  we  cannot  approve  of  the  iostruc- 
tion  given,  as  it  Is  not  only  opposed  to  the  pub- 
lic policy  which  requires  tbe  owner  to  use 
peaceful  means  or  resort  to  the  courts  in  order 
to  regain  hia  poaseasion,  but  is  directly  con- 
trary to  a  statuis  wbicb  condemns  the  violent 
act  as  a  criminal  offense. 

In  Vuttin  V.  Coiedry,  23  Tt.  681,  Redfleld, 
J.,  said;  "Weentertainnodoubt  that  such  ft 
principle  of  law  .  .  .  did  exist  in  England 
from  tbe  time  of  the  Norman  conqueror  unlil 
tbe  Statute  of  5  Richard  II.,  chap.  8,  of  'Forol- 


MoHL— JbrelWe  enlnf  and  HOatntr,  ai  a  remtdy. 

TTm)  T«mady  at  foniible  entr?  and  detaloer  wu 
fifeisned  lo  pruteot  the  oecual  possenion.  whether 
ritcht  orwroo^  and  It  It  no  detenae  that  defendant 
ins  entitled  to  tbe  inimiHiliiii  Locan  v.  Lee  (Ark.) 
Marcb  »,  18m. 

It  Is  a  civil  action  (Taylor  v.  De  Camp.  tS  Wis. 
UB);  but  tt  doea  not  llo  tor  a  mere  treepas  on  land. 
Cmatro  v.TewlcBbury,  WCal.  S62. 

Actual  roswealOD  b  aufflcleot  to  anstaln  ttie  ao- 
liaa  amUnvt  a  wiooK-doer.    Heanr.Deiter.U  Va. 

In  order  to  maintain  an  actlOQ  of  forcible  entry. 
the  pWntlft  must  Hbow  that  he  was  in  the  aotual 
and  peaceable  poeevESlan  of  the  property  entered 
upon,  that  Cbedfltendant.  tiy  gome  Und  of  violence 
or  dr^umstBDoe  of  terror,  entered  into  or  upon  the 
property,  and  eo  turned  tbe  plaintiff  outk.  and  took 
and  held  ponenlon  of  It  himself;  or  tbat,  after 
■naklDR  a  peaceable  entry,  the  defendant,  by  force, 
Uin-atH  or  menacing  oooduct.  turned  the  plaln- 
Uir  out  and  took  the  poMOUSlon.  Castro  v.  Tewka- 
tmry,  MCaLSeS!. 

Tbe  plaintiff  must  be.  at  the  time  of  the  alleged  ea- 
try,  in  ibe  actual  poasselon  of  the  premtaes:  ueltber 
tl>e  rl^t  ol  nor  oonstrucUve  poeKssloutasufflaient. 
DiUsv.  Justice,  10  Ky.  L.  Rep.  M7. 

But  tt  Is  not  neoeasary  for  plaintiff  to  prove  act- 
ual penonal  preseDce  on  the  land  tor  Ave  dayaoon- 
Cfnuouely  precedlov  the  unlawful  entry.  Qlddln^s 
V.  7B  Lwid  k  Water  1^.  88  Cal.  W. 

'n>e  aiTLion  cannot  be  broug-ht  unlecB  tbe  plaJnCflf 
b«a  bad  peaceable  poeBcealoo;  and  a  sarambllnK 

iblalnedbytylnKhorees  In  an  unfinished 

b  !•  Id  the  bands  of  the  oontrsclor  Is  not 
Blaka  T.  McCray, «  Ulea.  MS. 

PoaMMlon  meau  that  position  at  relation  which 
Ktve*  an  oovupant  tfa«  use  and  oontrol  of  land,  ex- 
oludlOK  all  othera  from  a  like  use  or  oootroL   Bebln 

8  L.  B.  A. 


to  a  freehold  estate.  Ft  Dearlrani  Lodge  v.  Klein, 
t  West.  Rep.  88,  lis  HI.  ITT. 

Proceeding*  under  the  Forcible  Entry  and  De< 
tatner  Aot  decide  the  right  of  poaseasion  only;  one 
having  a  right  to  enter  may  do  so  peaoeably. 
■'rorco,"aa  used  in  the  statutes,  meens  aot  ual  forae. 
IMil. 

ITnder  the  Arkansas  Statute  relating  to  fordtda 
entry  and  detainer,  a  aontractor  may  recover  poe> 
■cealon  of  a  part  of  a  railroad,  where  be  has  been 
turned  out  of  possesaion  by  f oroe  and  violence  af< 
ter  Its  completion  and  before  DSyment-  Iron 
Uountafo  ft  H.  B.  Oo.  v.  Johnson,  119  C  S.  W8 130  L, 

ed.tiOU. 

TKls  to  propertv  not  ta  tntie. 

The  title  to  the  property  cannot  t>e  Inquired  Into 
for  aoy  purpose.  Blverside  Co.  v.  Towuebend,  10 
WGel.  Bop.  bSO.  120  III. «;  Eepley  v.  Luke.  UH  III.  iU; 
MaQulrkv.Burry.93III,UB;  Smith  V.  Hoag.UlU. 
*SU;  MoOartner  v.  McMuUan.  BSIIL  131;  Bhoudy  v. 
School  Dlrecto[«.  as  ni.  :9a 

Title  cdDnot  be  shown  In  defendant  to  prevent  a 
rCBtitulionof  tbepremisea.  Hespublloa  v.Shryticr, 
1  D.  S.  1  Dall.  M  a  L.  od.  *0):  Peyton  v.  SMlb,  80  D. 
S.  S  Pet.  1%  iS  L.  ed.  UOI. 

The  immediate  right  of  poaaecslon  It  all  that  Is  In- 
volved, and  benoe  a  Judgment  in  such  aotton  Is  not 
a  bar  to  ejectment.  Klverslde  Co.  v.  Townshend,  U 
West. Hep. 080, 120 IILS.  BeaCromwell v.BaoCoub 
ty,  H  n.  S.  SniSt  L.  Bd.  19S>. 

Neither  the  title  nor  the  right  to  poMcaaloD  It  at 
Issue,  nor  can  they  be  put  In  Issue  In  auoh  action. 
Sfaeeby  v,  Flaherty.  8  Ifont.  aes. 

A  foralble  entry  upon  the  actual  poaeenaion  of 
plainUH  In  torallde  detainer  being  proved,  he  will 
t>e  enMUed  to  KBtltuHon  though  fte  tee  simple  and 
present  right  of  posKstlon  are  shown  to  be  In  d^ 
tendant.  Olddlnga  v,  TS  land  A  Water  Oo.  88  CkL 
91. 

Kvldence  of  title  In  action  of  (orcltde  detalu'  )i 


See  alao  14  L.  B.  A.  200. 


NoHTH  Cabolina  ScpRxn  Couxt. 


JUKX, 


We  Entry  and  l>etalner,'  a  period  of  nearly 

three  hundred  veatB;  ,  ,  .  and  iiiiiceiiain,  we 
thJDk,  thai  Buch  a  mode  of  rfducmg  rlgbU  of 
•clion  lo  boEBeBaloD  la  more  Bulled  lo  the  tuib- 
ulence  and  violence  of  those  early  times,  when 
DO  man  whose  head  waa  of  much  importance 
lo  the  state  felt  secure  or  retaining  it  upon  bis 
shoulders  for  anhour,  til  an  lothe  quiet  and  order 
and  general  harmony  of  the  nineltenlh  cent- 
ury. .  .  .  But  as  men  advanced  towards  Mjnal- 
ity,  and  claimed  to  have  their  ri^bta  respected 
and  guamnteed  to  them,  and  more  carefully 
defined,  (his  slate  of  the  law  became  intolera- 
ble and  WHB  among  the  first  to  beabrotnted  by 
Parliament."  This  waa  done  by  the  Matute  of 
S  liictaard  n.,  which  Is  subslantislly  enacted 
In  North  Carolina  (see  Code,  %  1038)  and  in 
manv  other  States  of  this  Union. 

"A  contrary  rule,"  aays  Lawrence,   J.,  In 
.    Seeder  v.  Furdy,  41  liL  278.  "  beflta  only  that 
condition  of  aocieiy  in  which  the  principle  is 
recogniztKi  that— 

He  may  take  who  lus  OOt  power, 

And  be  hut  keup  wbo  can. 

If  the  right  to  use  force  be  once  admitted,  It 

must  necessarily  follow  as  a  logical  sequence 

that  so  much  may  be  used  as  shall  be  neces- 

1 ___j|  jjj  jjip  taking 


■of  Bui 

Nearly  all  of  the  authorities  a^^ree  that  such 
forcible  entries  on  the  part  of  the  owner  are 
unlawful;  but  there  is  a  great  diversity  as  to 
whether  an  action  of  trespass  quare  elatiiutn 
fregit  may  be  mainlsiaed,  and  also  whether 


the  defendant  can  Juatify  under  the  plea  of 

Uberam  lenementum. 

Bcskine,  J.,  in  Nemlon  v.  Harland,  1  Man. 
&  Or.  644,  said  that  "  it  la  remarliable  that  a 
question  so  libely  to  arise  should  never  have 
been  directly  brought  before  any  of  the  courts 
sitting  in  banc,"  until  that  case,  which  was 
tried  in  1840;  and  it  is  also  worthy  iif  remarlc 
that  nutQn,  6'A.  J.,  in  Stat'  v.  WhitHeld.  9 
Ired.  L.  817,  regarded  it  as  still  an  open  aitea- 
tion  In  North  Carolina,  In  the  coofiict  of  au- 
thorities we  must  adopt  that  rule  which  In  OMr 
]ud;;mcot  tests  upon  the  sounder  reason.  This 
IB  EO  well  expressed  by  the  court  in  Heeder  v. 
PaTiy,  supra,  that  we  will  reproduce  the  lan- 
guage of  the  learned  Justice  who  dehvered 
the  opinion.  He  says;  "The  reasoning  ution 
which  we  rest  our  cnnclusion  lies  in  the  brief- 
est compass,  and  la  hardly  more  than  a  simple 
syllngism.  The  Slslute  of  Forcible  Entry  and 
Deiainer,  not  in  terms,  but  by  net^'ssary  con- 
struction, forbids  a  forcible  entry,  even  by  the 
owner,  upon  the  actual  poesession  of  another. 
Such  entry  is  the  re  Fore  unlawful.  If  unlaw- 
ful, it  is  a  Lrespass.  and  an  action  for  the  Ires' 
pass  must  necessarily  lie.  .  .  ,  Alihough  the 
occupant  may  maintain  treapnsa  against  the 
owner  For  a  forcible  entry,  yet  he  can  only  re- 
cover such  damages  as  have  directly  accrued 
to  him  from  injuries  done  lo  bis  perw)0  or 
property,  through  the  wrongful  invasion  of  hia 
possession,  and  such  eiemplary  damngrs  as  ihe 
jury  may  (under  proper  instruclions)  think 
proper  to  give.    But  a  t^erson  having  no  title 


Inadmteslble.  the  Inquiry  lielngconBned  to  the  ao- 
tuHl.  jjeaoeable  possasston  ot  plaluIlIT,  and  the  un- 
lawful or  torutble  ouster  'Or  deltiDtloD  by  defend- 
ants, nud. 


_  n  forelblo  entry 

and  detainer,  wlilch  tails  to  sbnw  thataoopy  of  the 
oomplalnt  was  oertltled  to  by  the  justlDe  of  the 
peattj,  or  by  Ibo  plaintm  or  his  assnt  or  attorney, 
ta  losutHolent  to  maintain  a  judgment  by  default. 
BelOla  V.  Flint.  15  Or,  168. 

A  defendant  In  a  proceeding-  under  the  Oregon 
Forcible  Entry  and  Delalner  Act  may  t>e  required 
to  ans<ver  not  laa  tlian  two.  or  more  than  four, 
days  after  service.    Ibid. 

A  oomplalnt  alleging  In  But>stanoe  that  ths  de- 
fendsnt  broke  aoit  entered  the  premisce  rented  by 
plaintut  from  defendant,  and  by  force  and  menace 
refused  to  permit  plalntUT  toenter  the  same,  and 
baa  ever  since  held,  and  now  rorclbly  holds,  possee- 
alon,  wrongfully  and  Ulegnlly,  and  olnlmlng  dam- 

Injury  to  plolntUf's  businesa,  was  beld  to  state  a 
cause  of  action  In  tort,  and  not  upon  oontracU 
Uedorart  v.  Dartt.  «l  Wis.  IIS. 

An  alleKBtlon  that  prosecutor  waa  set'^pd.  etc.,  is 
(rood,  although  not  alatlng  when  he  waa  Belaed.  An 
additional  allegation  of  peaceable  pofiaoslcn  Is 
merely  surplusage.  Reepublloa  v.  Shryber,  I  D.  8. 
1  Doll,  ta  [1  L.  ed.  401. 

Jt  Is  oot  necessary  for  plahitltfa  In  forcible  de- 
tainer to  show  that  defendants  held  posseealoa  by 
force  or  threats  of  loroe.  Qlddlngs  v.TS  lAUd  & 
Wuler  Oo.  S3  CaL  M. 

To  constitute  a  forcible  entry.  It  Is  suSlolent  If 
tte  entry.  In  the  pieeenoe  or  absenoe  ot  tbe  pos- 
•oasor,  la  attended  with  snob  a  display  of  (oroe  as 
manlfesta  an  Intention  to  Intlmh^te  tlie  party  In 
posseeaioo,  or  to  deter  him  from  detendlos  bis 
3L.K.A. 


rights,  or  to  eiclte  him  to  repel  tbe  Invaalon.   Biy 
T.  Tore,  n  Cal.  ISO. 

Unless  there  Is  evident  toroe  against  tlie  person 
Id  actual  poesesjloo.  Indictments  should  be  dis- 
couraged.  Tbompeon  v.  Com.  7  Cent.  Bep.  BOl,  lU 


right  and  In  oo. 

luhstltutlng  anew  lock  for 

forcible  entry 


the  occupant's,  does 
and  detainer.    Ibid. 

The  mere  Dllng,  by  tbe  defendant,  of  an  answer 
claiming  title  to  the  premlsea,  will  not  deprive  tbe 
court  In  which  tbe  action  Is  pending  of  Jurlsdiolion; 
but  If  It  abould  appear  from  the  evidenoe  that  tbe 
question  involved  was  ono  of  title,  and  oot  for 
poeaeflslon  of  thspi^mlaee  alone,  the  ease  should  be 
dlsmisaed.    Llpp  v.  Hunt.  iSKeb.  BL 

In  an  action  of  trespass  lor  forcible  i~ 
of  one  claiming  as  tenant,  evidenoe  of  the  tet 
aod  charocter  of  the  one  making  personal  anaulU 
was  admlsslbte  la  evidence,  to  show  the  knowledge 
plaLotlff  had  of  such  temper  and  dlspupitlon.  aod 
the  effect  which  threats  might  bare  upon  him. 
Champlln  and  Sherwood,  JJ.,dlSKiiClng.  Baumler 
V.  Antlau,  8  West.  Tie^.  116.  as  Mich.  SL 

Svldeoce  of  peiaonal  assaults  made  by  defend- 
Bot's  wife  In  his  prosenoe  are  admlaaible,  wbtle 
thoae  made  In  hia  abaeooe  should  be  excluded. 
Ibid. 

Eyldence  ot  the  ohaiaoter  of  tlie  premises  to 
«bo>r  the  value  of  the  lease,  was  held  adml^ble; 
and  evidenoe  or  the  cost  of  machinery  whlcb  plain- 
tiff had  purchased  for  the  purpoae  of  working  the 
premises  was  oot  admlsalblo.    IMd. 

There  being  evidence  that  the  parties  had  made 
a  settlement  by  which  tbe  plaintiff  had  surreodcred 
poesosBlon.  tbe  ctmrge  of  the  oaurt  should  have 
submitted  to  the  Jury  to  determine  whether  a  set- 
tlement had  In  fact  been  made ;  but  not  whether  tt 
bad  been  made  on  s  good  and  auaoieiit  aonsldera- 
tioo.    Jbld. 
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to  tbe  pramisee  clearly  cannot  recorer  dam- 
ages for  aaj  fDjury  done  to  tbem  bv  litm  wbo 
has  Ittle."  "He  ma;,  bowover,  uys  tbe 
court,  "  recover  nomln^  dainBgeB  in  all  easel 
of  forcible  entry  and  detaiuer;  and  tbis.  In 
our  opiaiOQ,  la  ibe  correct  rieiv  of  the  law.  It 
U  elionicly  Huslaincd  in  Seatim  t.  Harland, 
ivpra,  tlinugh  tbe  point  is  not  disliactly  de- 
«ia('i1.  In  ibat  case,  Boeanquet,  J,,  sgreei 
witb  TiDdall,  CA.  J.,  in  bolding  that,  "if  the 
act  be  expressly  pmhibiied  by  statute,  It  must 
...  bo  llleftal  and  void."  See  bUo  Cooley, 
Torts,  823,  S24. 

Our  coDcluslon,  therefore,  ia  that,  there  bav- 
inn  beeo  a  fnrcible  eulry  upon  llie  peacealile 
possession  of  the  plaintiff,  be  is  enlliled  to  re- 
carer  nominal  damages  for  tbe  trespass.  He 
la  alio  eDlilled  to  recover  damages  for  any  iu- 


iury  Inflicted  upon  bii  person,  his  furalttire. 
Lis  tools,  and  even  bU  bouse,  if  it  Is  a  fixture 
only.  There  may  hIbo  be  awarded  eiemplarf 
damage  if  the  ualawful  act  be  done  in  a  naD< 
ton  and  reckless  manner.  Tbe  complaint  al- 
leges such  injuries,  and  It  waa  error  on  tho 
part  of  tbe  court  in  making  tbe  esse  turn  upon 
tbe  question  whether  the  furce  used  was  neces- 
sary to  tbe  expulsion  of  the  plaintiff,  as  we 
have  seen  that  tbe  forcible  entry  was  unlaw- 
ful, without  reference  lo  tbe  amount  of  force 
necessary  to  effectuate  tbe  purpose  of  Che  plain- 
tiff. We  are  also  uf  the  opinion  that  th« 
inconipeteot  coUaCt-rat  matter  admitted  by  Ibe 
court  must  have  bad  a  prejudicial  effect  against 
the  plain  I  iS. 

For  the  reasons  given,  Oien  mittt  be  a  ntu 
triai. 


INDIANA  SUPREME  COURT. 


CITIZEN'S  STREET  R.  CO. 
(....Ind. — ) 

!•  TlM  ral«  vrUoh  prohlblta  the  grant' 
ingot  monopoUea  applies  on];  lu  Buuh  things 
■s  are  of  comiDoo  riKlit.  and  Is  naver  appltcd  to 
thlnira  wblch  u«  moaopoliea  tn  their  nature: 
hence  It  «U1  not  prevent  the  «rsDtlnB  tor  a  raa- 
•onatUeaud  Oxed  period  of  theexolusiverlBbtto 
opemle  ■  railway  Une  In  certain  streets. 

S.  A  mere  aflr'««iu«'it  hy  »  mtutlelpKl 
Oorporatloa  not  to  KranC  anj  rights  or  privi- 
leges which  will  Impair  or  destroy  tbnoe  oon- 
Icrrad  b;  ICa  ordlnunce  gfvinir  a  oertaln  corpora- 
tion permission  to  operate  a  street  rail  way  eye  1  em 
In  1(8  streets  will  not  proveot  it  from  gnuitliiK 
like  permlsalou  Co  oCban. 

S.    Where  two  rival   eompajilea   hmve 


4.   A 


of  a  dty,  tbe  one 
:h  flrat  begioswork  on  ■  line  Involving  a  cer- 
stt^et,  in  good  faith  and  acting  wlitaln  the 
IB  of  Its  grant,  has  tbe  lietter  tight  to  Cbe  use 
ibC  portion  of  the  stroec  wblcta  its  traaka  will 
t;  and  this  rlgbC  mil  contlnua  so  long-  as 
eyiB  expended  and  tbe  work  diligently  proee- 
'  with  a  view  to  Its  oompleclou. 
■BimlclpaJUt]'  having  oontrol  over  Iti 
■  may  presorlbo  tbe  motive  power  to  be 
In  propelling  streec  caia  tberaon;  and  when 


Sorm.—tUtMe  raOwayt  to  tUv  street* 

A  charter  pennltttDc  a  street  raUwar  to  use 
borsee  or  other  power  will  penult  the  use  of  eleo- 
trlclty  as  a  motive  power.  TassarC  v.  Newport  St. 
ILCo.  IILI.j:L.R.A.aiB. 

Where  authority  Is  given  to  use  eleotrlclty  as  ■ 
motive  power,  byany  system  of  application  ap- 
proved as  auilable,  the  placing  of  poles  In  the  streets 
will  not  be  held  prohibited  by  a  clauso  in  the  char- 
ter prolilbltlng  tl»  iDOumberlng  of  any.  part  of  the 
■treeCs  not  occupied  by  Its  tracks.    IbU. 

Ibe  New  York  Statutes  autborlzlnff  a  turnpike 
company  to  operate  a  street  railroad,  and  to  use 
"tbe  powerothones,BonnalBoranymeabanlcalor 
other  power,  or  tbe  combination  of  tbem,  which 
i-iii'b  company  ml^ht  choose  to  employ,  except  the 
*  U  R.  A. 


It  prescrlbea  one  kind  of  power  no  other  can  be 

5.  A  «treet  nttlwojr  eo^panr  hariny 
Kutborltr  to  ua»  »  cB.ble  for  motive  power 
acquires  no  right  to  the  eidusiro  use  of  a  street 
by  entering:  thereon  and  laying  tracks  upon  wbMh 
ic  Intends  to  use  a  diOereot  motive  power. 

6.  A  street  raUmtj  eoapanr  nutyv  tor 
the  purpose  of  detesClni  the  rUbts  wblcb  Its  ri- 
val claims  to  have  acquired  by  reason  of  prior 
occupation  of  a  Street  In  wlilcb  both  oompanlea 
have  equal  rights,  allege  and  prove  that  such  oo- 
capatlon  was  not  Id  conformity  to  such  rivals 
charier  powers.  In  that  the  tracks  wore  laid  wltb 
the  Intention  of  using  motive  power  diftertmt 
from  that  permitted  by  the  oharter. 

7.  A  grant  of  pennlasion  to  naa  »  ce^ 
tain  motive  power  upon  sireet  railway 
tncks  wrougfully  constructed  wicb  the  Intention 
of  usiogsuch  power  when  another  was  pnsurlbed 
l>y  the  company's  oharter,  will  not  relate  bnok  to 
the  time  of  Che  oonstructjon  of  tbe  tracks  so  as  to 
cut  off  intervening  lights. 

8.  A  company  having  power  to  own  and 
operate  a  street  railway  lo  a  particular  olty 
may  use  the  tncks.  cars  and  other  property  wblcb 
it  pifWihases  from  another  company  previously 
ahartered  with  like  power,  although  the  latter 
had  no  power  to  sell  and  tranaler  its  fianoliise. 


force  of  Bteam,"— embraoee  eleaCriclcy  as  a  motive 
power.  Hudson  Hlver  Teleph.  Co.  v.  Watervllet 
Tump,  ft  B.  Co.  £B  N.  r,  6.  K.  I»t. 

The  Rapid  Transit  Act  lUiws  IfHh,  chap.  HNIj  au- 
thorized the  oriraolEBtlon  of  companies  to  construot 
BCtoet  railways  on  the  surface,  to  be  operated  by 
any  power  other  than  animal.  EarL,  J..  dlEeents. 
New  York  Cable  S.  Co.  v.  Kew  York,  B  Cent.  Hep. 
69, 1(»  K.  Y.  1. 

Btreet  railways;  grant  of  francblse  to.  Bee  nets 
to  People  V.  Newton  [K.  Y.)  B  L.  O.  A  I7L 

Cbble  lines.  See  note  to  Wcber  v.  Kansas  City 
Cable  B.  Co.  (Uo.)  T  L.  H.  A.  SIB. 

City  ordlnauoe  BuCborlzlDg  conBtruotlon  of  ratl- 
way.  Bee  noCM  to  People  v.  O'BrleD  (N.  Y.)  2  L.  B. 
A.  ZCS;  Toggart  v.  Newport  St.  IL  Co.  (B.  L)I  L  IL 

A.aas. 
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Bee  alMi  9  L.  R.  A.  124;  38  L.  R.  A.  509. 
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JUMB, 


for  HarioD  Gounty  atRrating  a  Jadpnent  of  tbe 
Special  Tenn  in  favor  of  plafmfll  in  a  suit 
brouyht  to  enjoin  defendant  from  conatnicling 
a  atreet  railway  upon  certain  streeLi,  and  from 
tnlerferlog  nitb  plaioliB  in  its  construction  of 
a  railway  upon  tbe  vame  atreele.     Afirmfd. 

Tbc  facts  are  fully  staled  in  tbe  opiaioD. 

Mfstra.  JmmBB  B.  Bl«:k,  Shapard  Jfc 
KnrtlndKle  and  Hanunond  &  KoK«ra, 
for  appcllanl: 

Id  tbia  State,  power  to  confer  a  monopoly 
does  not  ezisL 

CoDEt.  arr.  1.^23. 

Agrnntwbicb  gives  to  one  or  loan  asMxsiation 
of  pFrsoos  an  exclusive  right  to  uae  a  given 
tbing,  or  pursue  a  given  employment,  ia  a 
monopoly,  thouKb.it  do  not  continue  indefi- 
nitely or  in  perpetuity. 

BrenMm  t.  Brenham  Water  Co.  67  Tex.  512. 

Tbe  grantiuj;  of  tbe  rigbt  to  build  and  oper- 
ate a  street  railway  for  Ihe  transportation  of 
paaaengcrs  for  bire  fa  a  "special  privll^e"  not 
enjoyed  by  tbe  people  in  common. 

JknoeT  a  m.  B.  Q>.  V.  Jhnter  Cits  B.  Ot.i 
Colo.  681:  PeopUi  Pam.  B.  Co.  r.  Memphis  (Hty 
n.  Co.  77  U.  S.  10  Wall.  89,  SI  (IB  L.  od.  W4, 
8*9);  Avg'iila  Bank  v,  &irle,  88  U.  8.  18  Pet. 
695  ( 1 0  L.  ed.  811);  JVew  TiJj-Jt  <6  if.  &  Cb.  T,  JftM 
Tw-ft,  1  Hilt.  562. 

Tbe  Constitution  prohibits  tbe  granting  of 
an  exclusive  rigbt  to  a  street  railroad  company. 

BirmingAam  it  P.  M.  St.  B.  Oo.  v.  Binning- 
ham  St.  K.  Co.  79  AJa.  465;  I.ouiivilU  Qat  U;. 
T.  Citizent  Gat  Light  Co.  115  U.  8.  flSS  (29  L. 
ed.  SIO);  Oitiient  O.  <e  M.  Oo.  t.  Blieood,  14 
West.  Rep.  93. 114  Ind.  S8S. 

No  francblae  la  ever  construed  to  be  exclu- 
sive, whetber  it  be  In  Ibe  nature  of  a  conlracl 
or  not,  unless  It  be  so  declared  in  clear  terms, 
or  be  necessarily  implied,  or  unless  tbe  terms 
of  the  grant  render  such  construction  impera- 
tive. 

Stein  T.  BeinviUe  Water  Supplii  Oo.  84  Fed. 
Hep.  145;  Oom.  y.  ErU  A  N.  K.  R.  Oo.  37  Pa. 
851;  FoH  Worth  St.  B.  Oo.  V.  Bo*edale  St.  B. 
09.63  Tex.  109;  OraitfordnilU  <6  S.  Tump.  Co. 
T.  Smith,  89lDd.  290;  Avbum  cE  0.  Pt.  H.  Co. 
T.  Douglai*,  9  N.  T.  468,  454;  Chenango  Bridije 
Co.  V.  Binghamptea  Bridge  Oo.  27  N,  T.  83, 
101;  Jaekton  County  U.  R.  Co.  v.  Intenlate  B. 
T.  B.  Co.  24  Fed.  Hep.  80";  Svsih  Ate.  B.  Co. 
T.  KcTT,  4S  Barb.  138;  Wright  r.  Nagle,  101  U. 
S.  701  (25  L.  ed.  921). 

Tbe  courts  will,  it  possible,  oonstnie  a  grant 
to  a  corporation  as  not  being  exclusive. 

Chenango  Bridge  Oo.  r.  Singhampton  Bridge 
Oo.  ivpra;  CharUi  Biver  bridge  v.  Warren 
Bridye,  80  n.  S.  11  Pel.  420  (9  L.  ed.  77S).  Bee 
note  to  8  Parsons,  Cont.  086. 

A  municipal  corporation  cannot,  by  Tirlue 
of  ila  general  power  over  Ibe  alrcela,  grant  tbe 
rigbt  lo  construrt  a  street  railroad  tbereon. 
Il  must  be  autborized  by  Ihe  State  Lc>palature. 

Daeii  T.  Nea,  Tori,  14  N  Y.  506;  MilMu 
T.  Biarp,  87  N.  T.  611;  Jeraey  Oitg  v.  Jeriq/ 
Vitg  A  B.R.  Co.  20  N.  J.  Eq.  B60;  EichiU  v. 
Emmtilie  m.  B.  Oo.  TB  Ind.  261;  Coleman  t. 
Second  Ave.  B.  Oo.  88  N.  T.  201:  Baginaw  Oat- 


A  by-law  wbicb  creates  a  monopoly  la  void. 

Sagtnaw  Oat  OigM  Oo.  t.  Haginate.  mtpra; 

Logan  r.  iVn«,48Iowa,  S24,  2S  Am.  Rep.  861: 

aL.aA. 


SUin  V,  Bienci'U  Water  Sapply  Co.  84  Fed- 
Rep,  145.  158;  Oitiieni  9.  *  M.  Co.  v.  Elwood, 
14  West.  Rep.  93,  114  Ind.  333.  386;  Daten- 
port  Y.  Eliintchraidt,  6  Mont,  50'j;  Logan  t. 
Pyne,  48  Iowa,  534,  32  Am.  Rep.  261;  Memphis 
City  R  Co.  V.  Memphit,  4  Coldw.  406. 

Even  if  appellee  bad  a  valid  grant  of  an  ex- 
clusive use  ot  all  tbe  streets  of  the  city  for  its 
borse  railways,  it  baa  no  right  to  complain  of 
the  use  by  tbe  appellant  of  aay  street  for  tba 
purpose  ot  a  cable  or  electric  railway. 

Saginaw  Qat- Light  Co.  v.  SaginatB  and 
Aa'n  V.  Bientille  Water  Supply  Oo.  tupra; 
Bridge  Proprietort  v.  Hdtoien  L.  A  L  Ci>.  68 
U.  S.  1  Wall.  116  (17  L.  ed,  Sny.Bath  v.  Peru 
Biidge  Co.  8  Ind.  31;  Omaha  Bone  ft.  Co.  v. 
Cable  Trammty  Oo.  80  Fed.  Rep.  324;  Sasan. 
na/i  8.AB.B.  Co.  v.  Coaet  Line  B.  Oo.  49  Oa. 
203;  LoviteiUt  A  P.  R  Co.  v.  LouitvUie  City 
B.  Go.  2  Duvall,  176;  Dei  Moine*  St.  B.  Oo.  v. 
Det  Moinei  B.  0.  St.  B.  Oo.  78  Iowa,  013,  624; 
Teaehtmt  t.  Dei  Maine*  B.  Q.  8t.  R,  Oo.  IS 
Iowa,  733. 

It  is  competent  for  the  Legislature,  after 
granting  a  francblpe  to  one  person  or  corpora- 
lion,  wbicb  affects  tbe  rights  ot  tbe  public,  to 
grant  a  similar  francblae  to  another  pennn  or 
coiporatlon. 

Fort  Plain  Bridge  Oo.  ▼.  Smith.  80  N.  T.  44, 
61,  03;  Oharlet  River  Bridge  v,  Warren  Bridge, 
8S  n.  B.  11  Pet.  420  (9  L.  ed.  778);  Chmanffa 
Bridge  Oo.  v.  Binghampton  Bridge  Go.  27  N. 
Y.  oa;  JVete  York  A  S.  B.  Oo.  v.  Forty-Seeond 
Street  A  9.  St.  F.  B.  Oo.  50  Barb.  385;  Watlt- 
ington  A  B.  Tvrnp.  Road  v,  Baitimore  AO.R. 
Oo.  10  Qtll  A  J.  S92;  W/iife  Bioer  Tvrnp.  Oo. 
T.  Vermont  Cent.  B.  Co.  31  Vt.  500;  Thorpe  t. 
ButtandAB.  B.  Cb.  37  Vt.  140.  153;  IVoaA- 
ington  A  B.  Turnp.  Oo.  y.  Mnrytand.  70  U.  8.  8 
WaU,  310  (lU  L.  «>d,  180);  Blinoit  A  M.  Ganai 
Co.  v.OhicagoAB.  LB.  Co.  14111.814;  Eaxt  St. 
Louii  O.  R  Oo.  T.  »(»(  St.  Ufuii  O.  R.  Oo. 
108  111.  265;  Lafi-yetle  PI.  R.  Oo.  r.  Nem  .■Mhanjt 
A  S.  R  Co.  13  Ind.  90;  Bush  v.  Pern  Bridge  Co. 
8  Ind.  31;  StuU  v.  Noyes,  47  Me.  188;  Balti- 
more AO.ROo.  V.  StaU,  45  Md.  596. 

No  coudltmn  has  been  Impo.ted  oo  appel- 
laiit  as  to  tbe  portion  ot  tbe  street  wbicb  it 
aball  use. 

See  Rvrrow  v.  Tfrre  Saute  A  L,  B.  Oo.  S 
West.  Rtp.  626,  107  Ind,  4R3,  436. 

Until  tbe  appiellee  baa  built  or  commenced  to 
build  a  railroad  OQ  a  particular  street,  il  can- 
not object  to  tbe  use  of  any  particular  portion 
ot  a  street  by  another  company,  or  claim  llial 
Ir  has  an  exHusiveright  to  a  particular  portion 
of  a  particular  street. 

Fort  Worth  St.  R.  Oo.  v.  BotedaU  St.  B.  Oo. 
08  T(-x.  169. 

Tbe  attempt  of  a  municipal  corporation  ta 
create  a  monopoly  is  an  attempt  to  devest  itself 
ot  lis  legLslalive  power,  wbicb  it  cannot  do. 

QaU  V,  KaUimaioo,  23  Micb.  844,  9  Am.  Rep- 
80;  Hath  Y.  Loary,  87  Minn,  261;  Utiunt  St. 
R.  Oo.  V.  Jonet,  SiFcd.  Rep.  579;  Biroiingham 
A  P.  M.  St.  B  Oo.  V.  Birmiju)/iam  St.  B.  Oo. 
79  Alv  466;  Brenham  v.  Brenham  Water  Oo. 
m  Tex.  642;  Dane  v.  Neu  York,  14N.  Y.  000; 
Milliav  T.  SAarp,  27  N.  Y.  633;  Bieluie  T. 
Emnttille  St.  B.  Oo.  78  Ind.  201, 

If,  having  obtained  sucb  content,  a  companv 
locales  and  surveys  a  line  definitely  dMignatM 
by  tbc  dty  in  gran^ng  Its  cooaent,  lucb  local- 


18W. 
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:  limit  of  { 


tng  and  Burvejing  gtve  It  vested  right  to  tbe 

i>nicer  J:  H.'o.  R  do.  v.  AUing.  99  D.  B. 
4«3  (25  L.  ed,  488);  71i'(iim"K«  *  P,  O.  fi.  Oi. 
y.  Warren  d  V.  U.  Oa.  12  Phila.  642;  Trop  <£ 
B.R.  Oo.y.  PotUr,  43  Vt.  265.  273;  OW  Colony 
:R  Cb.  V.  MiUer.  125  Mbsb.  1;  DrurvY.  Mid- 
tend  £.  C^.  127  ItlBM.  671;  IJacu  v.  SatI  Ten- 
netMt  A  0.  R.  On.  1  Snecd,  94. 

A  court  bas  no  rigliC  to  interfere  with  a  rall- 
load  company's  location  of  its  road.  -  ■■-  - 
score    of    preference  ?   "'  '      ■■---' 

Parlt/i  Avp.(HFa.  187;  Morris  A  B.  R.  Co. 
T.  Blair,  »  N.  J.  Eq.  835;  Walerbvry  v.  Dry 
Doek  E.  B.  A  B.  R.  Oo.  54  Barb.  888. 

Tbe  makiag  of  a  bindioK  coniract  for  tbe 
<»nslnic[ioD  of  a  line  of  railroad  fa  a  com- 
mencement of  its  construction,  as  ia  also  tbe 
purcbasJDg    of    mateiials   for    the    particulai 

See  Citiztnt  St.  R.  Co.  y.  Jone*,  84  Fed. 
Rep.  S7U. 

Tbe  appellee  may  not  in  tbi«  action  question 
tbe  rij^bt  of  tbe  appellant  to  construct  a  cable 
or  an  elertric  toad,  or  miae  any  inqulr;  aa  to 
nhat  motive  power  will  be  used  upon  a  line  in 
course  of  cnnBlnictlon  by  the  appellant  ivbeD 
II  sliull  bave  been  completed. 

H'««/  Jeriey  K  Co.  v.  Cape  Man  A  S.  L.  B. 
Co.  34  N.  J.  Eg.  184;  New  York  A  H.  R.  Co.  t. 
Forty-fkosnd  St.  A  0.  St.  F.  R.Go.m  Barb. 
«8B;  Market  St.  R.  Co.  y.  Cfntral  R.  Co.  61 
Cal.  683:  ChrittopAer  A  T.  St.  R.  Co  t.  Cen- 
tral C.  T.  R  Co.  67  Barb.  315:  New  T^k  Cable 
Oo.  T.  iV«o  York,  6  Cent.  Rep.  56,  104  N.  T. 
);  Jaelaon  County  H.  R  Co.  v.  Inlerilate  R. 
T.  R.  Co.  24  Fed.  Rep.  806;  Nea  York  A  H. 
B.  rv>.  T.  Forty-Second  St.  A  O.  8t.  F.  R.  Oo. 
m  Barb.  309;  Brooklyn.  C.  A  J.  R.  Co.  t. 
BrooUi,H  City  R.  Co.  38  Barb.  420;  Fort  Plain 
Bridge  Co.  y.  Smith,  80  N.  T,  68;  Citizem 
Slmt  R.  Co.  v.  JoTiet,  &4  Fed.  Rep.  579;  SHetk- 
^xlim  Kpitcopal  Union  Church  v.  Piekett,  19  N. 
T.  4t)2.  cited  in  WiUiamion  v.  Eokomo  Bldg. 
4£  L.  F.  Asto.  89  Ind.  890;  Re  I^tition  of  New 
Y»rk  E.  R.  Co.  70  N.  T.  827;  Barren  Creek 
Dilrhing  Co.  y.  Beck,  99  Ind.  247;  Logan  v. 
Vernon.  6.  A  B.  B.  Co.  90  Ind.  652;  StaU  y. 
Woodicard,  8S  Ind.  118:  Planter*  Bank  t. 
Alexaiidna  Bank.  10  Gill  &  J.  B4d,  306. 

Advandige  cannot  lie  laken  of  nonueer  or 
Tnisiiwr  of  an  Act  of  Incorporation  in  any  col- 

Union  Branch  R.  Co.  »,  EatI  Tennasre  A  G. 
R.  Co.  14  Ga.  32T:  Flammett  v.  Little  Bock  A  N. 
R.  Co.  20  Ark.  204;  Vernon  Soriety  y.  HiU».  6 
Cow,  23;  Vermont  y.  Society  Jbr  Propagation  of 


present  inlention  of  a  corporation,  f 


Ooevel,  1  Paine 

Tbe  present  i  .     .__^ ,  _. 

fraudulent! J,  to  omit  a  future  duty,  ia  i 
ground  for  an  inJuncUoD. 

Aurora  A  C.  R.  Co.  v,  I^wrenefharg,  66  Ind. 
80;  Stale  v.  Eingan.  61  Ind.  142;  StaU  y.  Beck, 
81  Ind.  500. 

Wlien  two  railroad  companies  baye  authority 
to  baild  and  run  a  railroad  between  the  same 
terminal  pointii,  neither  can  take  exception  to 
any  irregularity  or  unlawfulness  in  tbe  eier- 
dse  of  ouch  franchise  by  the  other,  unless  it 
can  sbow  a  particular  injury  to  itself  from 
iucb  courae. 

Erid  R.  Oo.  T.  Detawirt,  L.  A  W.  R.  Co.  21 
8L.  R.A. 


N.J.  Eq.S8B:  Kinealyw.Bt.  Lovit.  E.O.AS.  B. 
Co.  S9  Ho.  658;  Omnibae  R  Oo.  r.  Baldteitt, 
67  Cal.  160,  156;  Sudaon  A  D.  Canal  Co.  y. 
New  York  A  E.  R.  Co.  9  Paige,  333,  i  N.  T. 
Ch.  L.  ed.  718;  Taggart  y.  Western  Md.  R.  Co. 
S4  Md.  663;  Oily  Hotel  v.  Dickinson.  S  Gray, 
586;  Humbert  t.  Trinity  Church,  24  Wend. 
St)7,  680. 

Meurt.  WInt«r  A  Ela^  and  Henry  O. 
Allan,  for  appellee: 

Tbe  ordinance  granttag  the  Cilizeus'  Com> 
panv  a  llcenae  to  occupy  the  streets  of  Indian- 
apolla,nhen  accepled  and  acted  upon,  fa  a  con- 
tract which  cannot  be  impaired  by  subsequent 
legialaiion, 

Sevi  Orleans  Qai  Light  Oo.  r.  Loainana  Ij, 
AH.  P.  A  Mfg.  Co.  116  U.  8.  660  (29  L.  ed. 
516);  New  Orleans  Water  Works  Co.  v.  Rivers; 
116  v.  a  674  (29  L.  ed.  635);  LouisciiU  Gm 
Oo.  V.  Citizens  Gas  Light  Co.  116  IJ.  B.  683(39 
L.  ed.  510);  Des  Moines  St.  R.  Co.  t.  Iks  Moinst 
B.  O.  St.  B.  Co.  78  Iowa,  613:  Jndianapolis  y. 
Indianapolis  6.  L.  A  0.  Oo.  06  Ind.  866;  Pe> 
pk  V.  Mutual  Ga*  Light  Co.  88  Uich.  164:  £u- 
efianan  y.  Loganeprtrt.  C.  A  S.  W.  R.  Oo.  71 
Ind.  266;  Cooley.  Conat.  Lim.  837,  338.  and 
Jwfaw;  Peopis  v.  Chicago  W.  D.  B.  Co.  18  111. 
App.  126;  Grand  Rapids  B.  L.  A  P.  Co.  y. 
Grand  Rapids  E.  E.  L.  A  F.  6.  Co.  83  Fed, 
Bep.  669;  St.  Tammany  Water  Work*  Co.  y. 
New  OrUans  Water  Work*  Co.  120  U.  8.  64  (30 
L.  ed.  663);  Gitiuns  Street  K  Co.  y.  Jones,  84 
Fed.  Rep.  679. 

Where  a  particular  meibod  of  forfeiture  haj 
been  provided,  it  must  be  strictly  pursued,  and 
there  can  be  no  forfeiture  In  any  other  way. 

Dillon,  Mun.  Corp.  &  845:  Detroit  y,  Detroit 
A  H.  PI.  R.  Ch.  48  Mich.  140;  Ereretl  v.  Mar- 
quette. 68  Mich.  460. 

By  the  ordinance  fn  question  the  Citizen'i 
Company  was  given  tbe  right,  as  against  all 
Others,  to  occupy  the  centre  of  the  streets  of 
Indianapolis  for  a  limited  time,  and  it  ia  a  con- 
tract that  cannot  bevfolated  bygrandng  toany 
other  company  the  right  to  occupy  precisely 
tbe  same  ground,  the  riglita  of  the  Citizen'a 
Company  not  haying  been  foifeiied. 

Dartmouth  College  y.  Woodward,  17  U.  8.  4 
Wheat.  618  (4  L.  ed.  629);  Vineennes  U'-icer- 
sity  T.  Indiana,  66  U.  B.  14  How.  268  (14  L. 
ed.  416);  Wait,  Insolv.  Corp.  g  17,  and  casea 
hereinbefore  cited. 

Where  a  corporation  or  an  individual  suffera 
a  special  and  peculiar  injury,  tbe  right  exista 
to  challenge  the  authority  of  the  person  or  cor- 
poration inHicting  it. 

TaU  T.  Ohio  AM.R.Co.l  Ind.  479. 

CotFar,  J.,  deliyered  the  opinion  of  tho 

This  was  an  action  b^  tbe  appellee  against 
tbe  appellant,  brought  for  the  purpose  of  en- 
joining tbe  appellant  from  conatruelinga  street 
railroad  on  certain  streets  in' tbe  City  of  In> 
dianapolia,  and  to  enjoin  it  from  interfering 
with  the  appellee  in  ila  conatruclion  of  a  street 
railroad  on  taid  slieeta. 

It  is  allecred  in  the  complaint  Ibat  tbe  Citi- 
zen's Street  Railway  is  a  corporation  organized 
under  Ihe  laws  of  tnia  Btate  for  the  purpose  of 
building,  niainlaiufng^  end  operating  street  rail- 
ways propelled  by  animal  power  in  the  streela 
in  the  Cily  of  Indfanapolla;  that  after  the  or- 
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arj,  1864,  passed  an  ordinBDce  bj  eoctioD  3  of 
which,  and  by  the  terms  of  Kctloa  8  of  a  eub- 
Bequent  nrdinance  passed  on  the  18th  day  of 
Sepiember,  180B,  said  corpoialioD  was  greoted 
power  and  anrhorit;  to  construct  aod  lay  a 
single  or  double  track  for  such  railway  lines 
upon  and  alonK  the  course  of  all  the  streels  of 
the  City  of  lodiacapoiis,  Including  Meriilian, 
Circle,  Marki^t.  Georgia  aod  Alahama  Streets, 
and  Home,  Central  end  Lincoln  Avenues;  that 
by  the  terms  of  said  ordinacce  said  Iracks  were 
to  be  laid  in  the  center  of  aaid  Htreels  where 
pnicllcahle,  except  where  a  double  track  was 
contemplated.  In  which  case  the  tracks  were 
to  he  laid  sobs  t4i  make  the  center  of  snid  trucks 
the  center  of  the  street;  that  the  grant  of  said 
riRhi  was  to  eiiend  for  the  full  term  of  thirty- 
seven  years;  that  said  city  was  no!  to  grant  to 
any  person  or  eorporation  any  privilege  which 
would  Impair  or  destroy  the  richfa  and  privi- 
leges of  said  corporation:  that  said  corporation 
promptly  accepted  said  ordinance  and  the 
other  ordinance)!  amendatory  thereof,  and  at 
once  laid  and  commenced  operating  a  system 
of  street  railways  in  the  CEty  of  Indianapolis, 
and  complied  with  the  terms  of  sold  nrdlnaiice, 
and  has  never  al  any  time  given  to  the  author- 
iiiesofsaid  city  any  cause  of  forfeiture,  and 
has  bccD  continuously  extending  said  system, 
al  an  expense  of  many  hundreds  of  tboiisaoris 
of  dollnrs,  and  has  never  abandoned  any  of  Its 
rigbts;  Ibat  the  appellee  is  a  corporation  organ- 
ized for  (lie  purpose  of  constructing,  malntnin- 
ing  and  operating  street  railways  in  Ibe  City 
of  Indianapolis  propelled  by  animal  power, 
and  that  in  April,  1SS8,  it  purcbaeeii  from  said 
Citizen's  Street  Railway  Company  all  its  prop- 
erty ot  every  nature  and  description,  includlne 
Its  cant,  (racks,  rights,  franchises  real  estate, 
horsts,  mules,  harness,  etc.,  with  a  view  lo 
succeeding  to  (he  rights  of  said  Company  In 
the  cootinualion,  maintenance  and  operation 
of  its  system  of  street  railways  in  said  city;  that 
in  April,  18?8,  said  city,  by  a  duly  adopted  or- 
dinance, granted  to  the  appellee  all  tbe  rights, 
franchises  and  privileges  of  every  nature  and 
deFcriplion  tiefon^ing  to  said  Citizen's  Street 
Ruilway  Company  in  the  streets  of  said  city, 
and  thereupon  appellant  took  possession  of  all 
aueb  property,  rights,  franchises,  etc.,  and  has 
ever  since  been  operatirK  the  ssid  road  under 
and  Id  accordance  with  tlie  authCiity  conferred 
on  It  by  its  charter  from  the  8tate  of  Indiana, 
and  by  its  contract  with  said  Citizen's  Street 
Railway  Company,  and  by  the  said  ordinance 
granting  and  confirming  to  it,  as  the  successor 
of  said  Citizen's  Street  Railway  Company,  alt 
tbe  rights  of  said  last-named  Company  In  the 
premises;  that  the  appellant  is  a  corporation 
orgnnized  under  tbe  laws  of  this  State  for  the 
putpoi^e  of  constiurllog,  operating  and  main- 
taining  lines  ot  streetcars  in  the  City  of  In- 
dinoapolis,  and  is  claiming  the  right  to  con- 
struct, operate  and  maintain  such  Imes  of  cars 
iu  said  city  upon  the  streets  bcreinbcfore 
named;  thnt  appellee  has  begun  the  construc- 
tion of  a  line  of  street  railway  commencing 
and  communicating  with  a  track,  or  an  enlist- 
ing and  completed  line,  known  as  the  Illinois 
Street  line,  at  tlie  junction  of  Illinois  and 
Georgia  Streets,  extending  thence  east  on 
8L.R.A. 


Qeorgia  Street  to  Meridian,  thence  DOrlh  oa 

Meridian  lo  Washington  Street,  ami  connect- 
ing on  Washington  Street  with  tbe  Wadiing- 
Um  Street  line,  and  also,  thence  north  on  Mer- 
idian to  Circle;  thence  east  on  Circle  to  Market, 
and  tbence  east  on  tbe  Market  Street  line;  and, 
also,  diverging  at  Maryland  Street  from  said 
Meridian  Street  line,  and  extending  thenceesit 
on  Maryland  Street  lo  PennsjIvaniH  Stmt, 
and  thence  north  on  Pennsylvania  Street  lo 
Washington  Street,  and  connecting  with  said 
Washington  Street  line;  tliat  it  has  also  cnm- 
menced  another  line  commencing  at  tlie  inler- 
seotion  ot  Pennsylvania  and  Market  Street*, 
extending  thence  east  on  Market  S  reet  to  Ala- 
hama, thence  north  on  Alabama  Street  to  Home 
Avenue,  thence  east  on  Home  Aveone  to  Cen- 
tral Avenue  and  thence  north  on  Central  Av- 
enue to  the  Slate  Fair  Grounds ;  that  on  said 
last-named  line  it  has  done  a  large  part  of  the 
work  for  the  construction  of  the  same,  and  !■ 
still  at  work  prosecuting  tbe  same  witb  ibe 
greatest  diligence;  that  on  Tuesday,  the  ?4th 
day  of  July,  1883.  it  commenced  work  on  said 
Georgia  and  Meridian  Street  line,  and  is  dili- 
gently prosecuting  the  same;  that  by  tbe  con- 
tract as  set  forth  in  said  ordinances  it  is  re- 
quired to  lay  lis  said  tracks  In  the  center  of 
said  streets,  and  in  case  of  double  tracks  the 
same  must  be  laid  at  aucb  distance  from  il>» 
center  of  said  stieeta  as  will  make  Ihe  cenlral 
point  between  Ihe  two  tracks  the  center  of  the 
street;  and  tbat  under  ita  said  contract  and  or- 
dinances it  baa  no  rl^bt  to  lay  said  tracks  at 
any  other  points  in  said  slreelN;  Ibat  the  appel- 
lant, claiming  to  have  atitliorlty  or  license  from 
said  city,  bas  entered  upon  some  of  the  same 
slreeta,  to  wit,  Meridian  and  Market  Streets, 
and  is  threatening  to  enter  upon  others  of  said 
streets,  and  is  building  and  ia  threatening  tft 
build  a  double-track  street  railroad  in  the  cen- 
ter of  said  streets,  occupying  precisely  the 
same  ^ound  Ibat  tbe  appellee  is  required  by 
Its  ordinance  to  occupy,  and  is  thereby  seeking 
to,  and  will,  if  it  is  permitted  so  to  lay  Ita 
trBck<<  and  to  maintain  tbe  same,  exclude  the 
appellee  from  the  use  of  snid  streets;  that  in 
1B77  said  city,  by  an  ordinance  duly  pawed, 
granted  or  attempted  to  prant  lo  appellant  the 
right  to  build  and  operate  a  line  oi  street  cnra 
on  Meridian,  Circle,  Market  and  Alabama 
Streets,  and  on  Home  and  Central  Avenues, 
the  same  lo  be  operated  as  cable  cars,  that  is, 
being  cars  propelled  by  a  cable  revolving  under 
ground  and  moved  hy  a  sta'ionary  steam  engine 
at  Ihe  termini  of  snid  lines;  tbat  long  before  it 
attempted  lo  lay  any  track  on  said  streets,  or 
any  of  them,  it  discJaimed  any  purpose  lo  ac- 
cept said  orainance  or  liceose,  and  refused  lo 

accept  the  ssme;  that  on  the day  of  June. 

Ib88,  it  did  enter  upon  Meridian  Street  between 
Circle  and  Maryland  Streets,  and  proceeded  to 
construct  along  the  cecter  of  said  street,  upon 
Ihe  very  ground  the  appellee  is  entitled  lo  oc- 
cupy, a  double-track  line  to  be  used  and  pro- 
pelled by  animal  power,  or  pOFsiblyby  electri- 
cal motors,  and  at  the  time  it  thus  tore  up  said 
street  and  constructed  its  track  thereon  it  bad 
no  license  or  authority  wbalever  In  Ibe  prem- 
ises lo  build  any  line  whatever  except  said 
cable  line,  which  it  disclaimed  any  purpose  of 

building;  that  on  the day  of ,  1888, 

said  city  passed  an  ordinance  authorizliig  tbt 
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•pp"llMrt  10  bntld  A  Hue  of  street  railroad  oo 
said  streets  to  be  operated  by  electric  molorfl, 
the  wires  [or  said  motors  to  oe  under  ground; 
that  Bald  ordiDHQCe  wan  geoenl  in  lis  terms, 
■Imply  pcrniitiinz  said  lines  on  said  streets  aod 
not  specifylDgtbepartsof  said  streets  to  be  oc- 
cupied fay  Bald  liDea;  that  after  the  appellee 
had  commenced,  as  it  had  the  right  to  do,  to 
btiild  its  said  tracks  on  Georgia  and  Meridian 
Streets,  and  on  the  other  streets  named,  the 
appellant  commenced  lo  tear  ap  sufd  streets, 
»nd  has  commenced  laying  track  oo  Market 
aod  Meridian  Streets,  and  is  threatening  lolaj 
its  said  track  on  the  other  streets  bereioabove 
nametl.  along  the  center  of  the  same,  thereby 
exciudiojr  the  appellee  from  said  streets. 

The  appellant  flled  an  Hnsner  in  two  para- 
paphs,  and  also  a  counterclaim,  aod  on  a  sub- 
sequent day  filed  a  third  paragraph  of  answer; 
but  aa  no  quealion  is  made  ou  these  pleadings 
Ibey  need  not  be  set  out.  The  appellee  also 
filed  a  second  paragraph  of  complaint;  but  ne 
deem  it  unnece^siirv  to  refer  Don  to  the  all*^ 
gatrons  contained  therein,  as  ail  the  questions 
arising  on  this  paragraph  arise  upon  the  apecial 
flndiDg  of  focts  hereinafter  referred  to  in  this 
opinion. 

Upon  Issues  formed  the  cause  nas  Iried  at 
■pecial  term  of  tbe  stiperior  court,  resulting  in 
the  (crsnliug  of  a  perpelu&i  inJuDCtion  against 
tbe  appellant,  from  which  it  appealed  lo  the 
general  term  and  assigned  error.  The  judg- 
ment of  tbe  speclsl  term  wss  affirmed,  from 
which  Ibe  appellant  appeals  to  this  court. 
Tbe  court  at  special  term  made  a  special  find- 
toe  of  the  facts  in  the  cause  and  stated  its  con- 
dosionsof  Inwthereon.  In  this  special  Bnding 
■re  set  out  tbe  sereral  ordinances  of  the  City  of 
Inilianapolis  under  wbicb  the  respective  parties 
to  this  suit  clnim  the  right  to  construct  and  op- 
erate street  railroads  on  the  streets  of  said  ciiy. 

Il  appears  by  the  special  flnding  of  facts  ia 
this  caut^e,  among  olberlhings,  Ifaatou  the  18th 
diiy  of  January,  lti64,  the  common  council  of 
the  Citv  of  lDdinDatrf>Ils  parsed  an  ordinance 
by  which  it  granted  to  the  Citizen's  Street 
Boilway  Company  of  Indianapolis,  and  its  stic- 
cefBots.  the  riglit  to  lay  a  aingleor  double  track 
for  imsscDger  railway  lines,  with  all  necessary 
and  loovenient  tracks  for  turn-outs,  fdde  tracks 
and  Lwitcbes,  in,  upon  and  along  the  course  of 
tlie  streets  and  alleys  of  the  City  of  Indianap- 
olis. The  ordinance  required  the  compiiny 
to  use  animals  only  as  a  motive  power.  The 
track  is  required  to  be  laid  In  the  ceuier  of  the 
street  in  all  cases  where  it  is  praiticuble  to  so 
lav  i1,  except  where  a  double  track  is  conlem- 
ptaicd.  In  which  case  tbe  track  may  be  laid  at 
•iicb  distnnces  from  the  center  of  toe  street  as 
will  mnke  the  center  point  between  the  two 
tracks  the  center  of  the  street.  No  track  is  to 
be  laid  within  twelve  feet  of  (be  fiidewalk  upon 
any  Etrcet,  In  any  case  where  it  is  practleable 
to  svoid  it.  The  riehts  and  privileges  granted 
by  tbe  ordinance  are  to  extend  over  a  period 
of  thirty  years  from  lis  passnge,  and  the  city 
thereby  binds  itself,  during  snid  period,  not  to 
grnnt  to  or  confer  upon  any  other  person  or 
corporation  any  pririleges  nbich  will  impair 
or  destroy  tbe  rights  and  privileges  granted  to 
the  Citizen's  3lreet  Railway  Company.  It  is 
provided  that  if  at  any  time  durincr  said  period 
of  thir^  yean  the  common  council  of  tbe  City 
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of  Indianapolis  should  be  of  the  opinion  that  a 
line  of  street  raUroad  should  be  constructed 
upon  any  street  in  said  dty  over  which  no  line 
exists,  it  may  so  declare  by  resolution;  and  If 
said  company  shall  fail  for  a  periud  of  thirty 
days  after  service  of  notice,  by  the  delivery  of 
acopy  of  such  resolution  to  it,  to  certify  to  tba 
common  council  of  said  city  a  copy  of  a  reso- 
lution of  Its  directors  ordering  tbe  consiruc- 
tlon  of  said  line,  with  tbe  affidavit  of  the  presi- 
dent attached,  that  it  Is  the  design,  in  good 
faith,  of  said  company  to  proceed  immediately 
with  Ibe  construction  of  said  line  of  railway, 
tbe  common  council  mav,  by  resolution,  de- 
clare all  privileges  and  right  of  way  over  and 
in  said  line  of  street  rnilway  forfeited,  and  may 
grant  the  same  to  some  other  person  or  corn- 
By  an  ordinance  passed  by  said  council  on 
the  IStb  day  of  Seplember,  1865,  it  is  declared 
to  be  the  true  intent  and  meaning  of  tbe  ordi- 
nance of  January  18.  lt^S4,  to  grant  to  tbe 
Citizen's  Street  lialtway  Company  the  right  to 
construct  and  operate  street  railways  oo  any 
and  all  streeta  in  the  City  of  Indianapolis, 
whether  named  In  said  ordinance  or  not.  and 
by  the  latter  ordinance  such  permission  is 
granted  aa  to  all  the  atri-ets  then  in  said  city 
as  well  as  to  all  streets  that  might  thereafter 
be  added  by  the  extension  ot  tbe  corporate 
limits  of  the  city.  Immediately  nfler  Ibe  pas- 
sage of  these  ordinances  the  Ciliien's  Street 
Railway  Company  commeured  tbe  consiriio- 
tlon  and  operalinn  of  a  system  of  street  rail- 
ways in  the  City  of  lodianapolia  under  said 
onlinaaces,  and  continued  to  construct  aud 
operate  such  system  until  tbe  24th  day  of 
April,  1(;8H.  at  which  time  it  had  Ibirty-ciEbt 
miles  of  street-railroad  track.  On  tbe£4lhday 
of  April,  1888,  it  sold  and  transferred  all  iia 
property,  including  said  track,  ears,  mules, 
harness,  etc.,  to  the  appellee,  which  tninsfer 
was  duly  approved  by  llie  common  council  ot 
the  City  of  Indianapolis.  At  tbe  lime  ot  the 
approval  of  said  transfer  the  council  passed  aa 
ordinance  grnnting  to  tbe  appellee  alt  the  right 
and  privileces  possessed  by  Ibe  Citizen's  Street 
Rnilway  Company.  Immediately  HfteroblnlD- 
ing  poeacssion  of  the  properly  tbe  aijpellee  be- 
gan to  extend  the  system  of  street  railroads  al- 
ready existing,  and  between  the  time  of  Its 
Eiircliase  and  the  1st  day  of  Seplember,  ItBO, 
ullt  nearHrieeu  miles  of  additional  track. 
Ontlie2:d  day  of  June,  1887,  tbe  common 
council  of  the  City  of  Indianapolis,  by  an  ordi- 
nance duly  passed,  granted  to  the  appellant 
permission  and  authority  to  lay,  conMruct, 
operate  and  mainfain  a  single  or  double  track 
street  railway,  with  all  the  necessary  and  con- 
venient tracks  for  turn-outs,  side-tracks, 
switches  and  terminals  in,  upon  and  along  all 
streets  and  alleys  of  Mid  citv  then  exisline  or 
which  might  thereafter  be  laid  out.  Tbe  ordi- 
nance requiied  the  appellant  to  ennstruct,  by 
Che  Jst  of  November.  1888,  what  was  known  a* 
a  cable  line,  operated  by  underground  cable  in 
connection  with  siationary  cn^nes  on  tbe  fol- 
lowing portions  of  snid  siretis:  one  line  com- 
mencing at  the  Union  Piisscnger  Sialinn  at 
Jackson  Place,  thence  north  on  the  new  fitty- 
foot  street  leading  from  Jackson  Place  to  Oeor- 

S'a  Street,  (hence  east  upon  Georgia  Street  to 
erldian  Street,  thence  north  on  Herldias  Street 
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to  OlTCle  Street,  thencfl  veit  on  Circle  Street  to ' 
Market  Street,  tbencewest  on  Maiket  Street  to 
Tenaessee  Street,  thence  north  on  TennesBee 
Street  to  New  Torfe  Street,  theoce  west  oa  New 
Torksirpet  loMiasiBsippiSlreet,  thence  Dortb  on 
MIs^isGippi  Street  to  Seventh  Street,  thence  east 
ou  Seventh  Street  lo  Tennessee  Street,  thence 
norlh  on  Tennessee  Street  to  Twelfth  Street, 
and  thenre  east  on  Twelfth  Street  to  the  State 
Pair  Grounds;  one  line  commenciDg  at  the  In. 
tcracclion  of  MeridUn  Street  and  the  south 
boundary  ot  Ciiele  Street,  thence  east  on  Cir- 
cle Slreel  to  Market  Street,  theoce  east  on  Mar- 
ket Street  lo  Alabama  Street,  (hence  north  oa 
Alabama  Street  lo  Home  Aveoue,  thence  east 
on  Home  Avenue  to  Central  Avenue,  (hence 
north  on  Central  Avenue  to  Clyde  Street,  thence 
east  on  Clyde  Street  to  College  Avenue;  and  ooe 
line  commencing  at  the  Interseelion  of  Georgia 
Street  and  Meridian  Street,  thence  east  on 
Georgia  Street  to  Pennsylvania  Street,  thence 
loulh  on  PeunsylvBoia  Street  to  Madison 
Avenue,  and  southwardly  on  Madison  Avenue 
to  Minnesota  Street 

On  the  23d  day  of  June,  1887,  the  appelianl 
filed  notice  uf  its  acoeptante  Ol  the  terms  of 
this  ordinance,  but  nothing  was  done  loohiug 
to  (he  coaElruc(ioD  of  railway  tracks  until  about 
the  1st  of  January,  1B88.  At  that  lime  John 
W.  Dudley,  a  civil  engineer,  made  some  sur- 
veys lor  the  New  York  Cable  Railway  Ooa- 
ttruction  Company,  which  work  he  prosecuted 
at  intervals  between  the  1st  of  January  and  the 
181h  day  of  March,  1888.  During  this  lime  be 
turvey^  a  line  called  the  Michigan  Street  line 
extending  from  Fall  Creek  Bridge  southwest- 
erly  lo  West  Street,  and  llience  soutberlv  to 
Michigan  Street,  and  eastward  ou  Mioliiiian 
Street  to  the  United  States  Arsenal  grounds, 
tod  thence  northerly  on  Keyptone  Avenue  to 
Clifford  Avenue,  thence  easterly  on  Clifford 
Avenue  to  Rural  Street.  lie  made  a  prollicof 
this  line.  He  was  employed  to  do  this  work 
bv  W.  W.  Dvidlev,  the  general  managerof  the 
New  York  Cable  Railway  Construction  Com- 
pany, who  was  at  the  lime  president  of  the 
Indianapolis  Cable  Street  Railroad  Company. 
Between  the  1st  and  6th  of  May,  1B88,  said 
John  W.  Dudley  resumed  his  surveys  for  the 
New  York  Cable  Railway  ConRlruction  Com- 
pany, and  witbio  a  few  days  thereafter  the 
angle  formed  by  the  central  line  nf  Georgia 
Street  and  the  central  lice  of  Meridian  Street 
was  measured  and  a  wooden  stake  driven  at 
the  interseciion  of  these  two  lines  lo  form  a 
basis  upon  which  to  order  curve  conelruction 
at  wild  iniersee'ion.  A  similar  staUe  was  driv- 
en at  the  intersection  of  the  central  line  of  Me- 
ridian Street  and  the  stret'  car  trucks  of  the 
Ci I izcn'e  Street  Railroad  Company  on  Wasli- 
fnpon  Street,  and  the  angle  waa  measured 
there  in  like  mauner.  The  same  meanurements 
were  made  at  Ibe  inlerscclion  of  the  central 
line  ol  Circle  Street  aud  Meridisn  Street,  and  s 
line  was  measured  around  the  southeast  quarter 
of  Circle  Street.  There  was  also  a  similar 
stake  driven  at  the  intersection  of  lie  center 
line  of  Murket  Street  and  the  center  line  of  the 
Citizeu'a  Street  Railroad  Company's  (racks  on 
Pennsylvania  Street,  and  the  antEle  there  meas 
ured.  At  the  Intersection  of  the  center  line  of 
Market  and  Alabama  Streelsa  similar  stake  was 
driven  and  the  angle  ot  luietaeclion  measured. 
SL.  R.A. 


At  the  Inlersectlon  of  the  center  line  of  Alabama 
Street  and  center  line  of  the  CItfzeo'B  Street 
Railroad  Company's  tracks  on  Hassachuselts 
Avenue  a  similar  stake  was  driven  and  a  like 
measurement  of  an^le  made.  At  the  Interaeo- 
tion  of  (be  center  hue  of  Morrison  Street  and 
Alabama  Street  a  similar  stake  was  driven,  and 
also,  both  at  the  intersection  of  the  center  line  of 
Alabama  S(reet  south  of  Motiison  Street  and 
north  of  Morrison  Street,  there  being  an  off-set 
or  Jog  on  Alabama  Street  at  Morrison  of  about 
fifteen  feet.  The  anjilea  were  also  measured 
on  Morrison  Street  Like  measurements  aud 
stakes  were  driveu  at  the  intersection  of  Sixth 
and  Alabama  Streets,  Siith  Street  and  Central 
Avenue,  Central  Avenue  and  Ninth  Street, 
NiothStrcetand  the  central  line  of  the  Citizen's 
Slreet  Railroad  Company's  (racks  upon  College 
Avenue  on  Ninth  8(reet,  and  at  a  point  about 
two  hundred  feet  east  of  College  Avenue  on 
Niotb  Street,  a  similar  peg  was  driven  In  the 
center  of  Ninth  Slreet.  rials  were  made  show- 
ing these  measurements.  All  said  surveying, 
measuring,  platting  were  begun  between  the 
1st  and  6lh  of  May,  1866,  and  continued  for 
and  done  wllhin  three  or  four  days,  by  John 
W.  Dudley  and  his  assistants.  During  the  last 
eisht  days  of  May,  1883,  John  W.  Dudley  re 
Bumed  work  for  the  New  York  Cable  Railway 
Construction  Company,  and  made  a  survey  he- 
glnnlnsou  Market  Street,  on  the  east  side  of 
(Circle  street,  extending  to  the  intersection  of 
the  center  line  of  Alnbama  Street  and  Market 
Street,  and  thence  north  on  Alnbai^ia  Street 
nearly  lo  New  York  Street.  This  survey  con- 
sisted of  a  measurement  of  the  distance  alonK 
the  center  Hue  of  the  street,  and  pegs  were 
driven  atlntervalsof  one  hundred  feet.  These 
pegs  were  driven  to  furnish  reference  marks 
for  a  double  Ime  of  track  of  slreet  railriuid  ex- 
tending along  the  line  of  the  route  measured. 
In  the  latter  part  of  May,  1888.  the  New  York 
Cable  liailway  Construction  Company  beeame 
insolvent,  ana,  after  the  Isl  of  June  that  year, 
no  more  work  was  done  for  it  in  Indinnapolia. 
The  work  done  by  or  for  said  company  waa 
done  for  and  on  behalf  of  the  appellant.  The 
first  of  June,  1H@8,  a  contract  was  made  be- 
tween W.  W.  Dudley  and  associates,  subscrib- 
ers for  the  majority  of  the  slock  of  (he  Indian- 
apolis Cable  Slreet  Railroad  Company,  and 
Mr.  Tom.  L.  Johnson  and  his  associates,  by 
which  the  la (tcr  obtained  an  assignment  of  said 
s(ock  subsciiptions,  none  of  (he  slock  of  said 
company  having  then  been  is-sued.  On  the  1st 
of  June,  1888,  W.  W.  Dudley  arran,!^  wiih 
Tom.  L.  Jolinaon  lo  order  for  the  appellant  a 
mile  of  Bingletrack  material,  and  on  short  no- 
lice  to  procure  materiaN  of  three  miles  of  dou- 
ble track,  in  all  seven  miles  of  single  track.  In 
pursuance  of  this  order,  a  mile  of  (rack  mater- 
ial was  sent  Immediately,  and  at  the  same  time 
he  made  arrangements  for  tools  and  employed 
agents  and  workmen  for  laying  track  on  ^Ie- 
ndian  Street  and  oibcr  streeta.  On  ibe  ad  or 
3d  day  of  June,  1883,  said  John  W.  Dudley 
be^an  work  for  the  Indianapolis  Cable  Street 
liailroad  Company  upon  the  streets  of  Indian* 
Bpolis.  He  drove  stakes  at  intervals  of  fifty 
feet  upon  the  center  line  of  Meridian  Street, 
between  the  south  line  of  Circle  Street  aad  the 
north  line  of  Peari  Street,  by  direction  of  W. 
W.  Dudley,  tbe  president  of  the  appellaoL 
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ThcM  stakes  were  drtveti  for  the  purpose  of 
fumlBhin^  referctm  polnti  by  nhlch  to  Bl[gn 
tracks  of  h  slreet  tsilroad.  On  the  4tb  day  of 
June,  1888,  the  appellsnt  began  laying  street 
raltroHd  track,  bep;tiiDiDg  at  the  soutb  Hoe  of 
Circle  Slieet,  and  exiending  goiilhward  on 
Heridiao.  The  track  Inld  at  this  time  on  Me- 
ridian Street,  south  of  Circle  B'reel,  was  a 
double-track  sireet  railway,  the  two  tracks  be- 
Inir  laid  at  equal  distances  from  the  * 


thesl 


h  their  in 


:r  rails  about  four  feet 


with  the  ties  supporti  .„.,.- 
feet.  It  was  not  a  cable  street  railroad,  and 
wa«  not  built  forthe  purpose  of  being  operaied 
as  such,  the  idea  of  building  a  cable  road  hav- 
ing been  abandoned  about  the  1st  of  June  of 
that  }ear.  The  work  of  laying  this  double- 
track  Toad  on  Meridian  Street,  extending  Boulb 
from  Ihe  Circle,  waa  continued  until  the  north 
lioe  of  Washington  Street  was  reached,  when 
Wiisbington  Street  itself  was  omilted,  and 
work  resumed  on  Ihe  south  aide  of  Waaliintiton 
Street,  ezlendlng  said  tracks  southward  on 
Meridian  until  ttiey  reached  Pearl  Street,  mak- 
ing a  distance  of  about  two  hundred  and  twen- 
Sfeet  bttween  Circle  Street  and  Washington 
reel,  and  about  one  hundred  and  siiiy-two 
feet  between  Washtoglon  Street  and  Pearl 
Street.  This  work  waa  compteted  between 
WashiogioD  Street  and  the  Circle,  and  was  In 
pmgiesti  south  of  Waahlngtno  Street,  when 
work  was  suspended  by  the  request  of  the  city 
attorney  of  Indiaqapolis,  which  request  woa 
based  upon  the  ground  that  the  track  being 
laid  on  Meriditin  Street,  south  of  Circle  Street, 
was  not  a  cable 'street  railroad,  and  not  aiiihor- 
tzcd  by  the  ordinance  giving  the  appellant 
'Company  authorilv  to  lay  street  railroad  tracks 
where  those  were  laid.  These  tracks  laid  on 
Meridian  Street,  between  Circle  and  Pearl 
StreetEt,  could  be  used  to  run  cars  drawn  bv 
animals  or  propelled  by  the  overhead-wire  and- 

So!e  system  of  electricity,  or  by  cars  oy^erated 
y  an  electrical  storage  tiattery,  and  could  not 
be  operated  by  cables  or  underground  uires, 
as  there  was  no  excavation  in  ibe  street  bdow 
•aid  tracks  to  constitute  a  chamber  in  which 
any  underground  wires  could  be  operated. 
The  appellant,  at  the  lime  It  constructed  these 
trackti.did  not  construct  Ihem  to  l)e  operaied  by 
underground  cables  or  wires. 

Soon  after  the  transfer  to  Iheappelleie  of  the 
right  of  its  predecesaor  Lereinljefore  menlioned. 
the  general  manager  of  that  Company  gave  or- 
ders to  con^lrucc  a  number  of  additional  street- 
car liDea  in  the  City  of  Indianapolis,  and  among 
Other  lines  was  a  line  extending  from  Ibe  Union 
Slalion  to  the  State  Pair  Oiounds. 

On  the  6th  day  of  June,  1888,  the  nppcllee 
began  work  on  Market  at  the  eaeL  lineofPeon- 
syivania  Street,  and  continued  to  excavate  and 
lay  track  toward  the  east  on  Market  Street, 
UDill  (he  square  between  Market  and  Delaware 
Streets  was  completed;  and  the  square  Ijctwecn 
Delaware  and  Alabama  Streeis  was  well  ad- 
vanced towards  completion,  when  work  waa 
stopped  by  the  street  commissioner  of  the  City 
of  Indianapolis.  And  on  the  lOlh  of  June, 
1888,  an  Injunction  suit  was  broui^hl  by  Ihe 
appellee  to  prevent  further  Interference  with 
iri tics,  and  upon  this 
a  resumed 


on  Market  Street  between  Delaware  and  Ala- 
bama, and  continued  upon  Alabama  Street  be- 
tween Market  and  New  York  Stiects,  said 
work  on  Alabama  Street  being  well  advanced 
towards  com|jletion  on  the  24lh  day  of  July, 
1883.  The  appellant  caused  iU  said  engini'cr 
and  his  asHislanIs,  on  the  24tb  day  of  Julv, 
1,  between  tbehours  of  eight  and  twelve  in 
tlie  morning,  to  survey  Qeorgia  Sircet  ietwpen 
Illinois  and  Meridian  Streets,  and  to  diiva 
stakes  slmiisr  to  those  hereinlwfore  menlioned 
a  the  center  line  of  Georgia  Street  from  a 
3int  therein  east  of  Illinoin  Street  and  wt-gtot 
[cridian  Street,  and  at  about  one  third  of  ths 
distance  eastward  between  Illinois  and  Merid< 
ian  Streets,  said  point  being  at  the  nest  side  of 
a  street  running  north  from  the  Union  Depot 
and  Jackson  Plat^  to  Q«orgia  Street  and  named 
McCrea  Street,  tbeoce  eastward,  to  the  inter- 
section  of  the  center  lines  of  Qenrgia  and  Me- 
ridian Streets,  said  stakes  being  driven  into  the 
surface  of  the  street  at  intervals  of  fifty  feet 
along'said  courae,  for  the  purpose  of  furoii>lt> 
ing  a  reference  mark  for  the  oonsiruction  by 
the  appellant  of  a  double  track  street  railroad 
npon  Qeorgla  and  Meridian  Streets,  to  connect 
with  tbe  line  of  sircet  railroad  which  the  ap- 
pellant had  built,  as  before  staled,  between  Cir- 
cle and  Pearl  Streets,  upon  Meridian  Street. 

At  the  time  the  appellant  csuaed  said  aurver 
and  staking,  commoncine  aliout  tbelsl  and  6tk 
days  of  May,  18S8,  and  continuing  for  three  or 
four  days,  there  was  no  street  railway  track  of 
any  company  upon  and  along  Meiidmn  Cjireet 
between  Louisiana  Street  and  Circle  Street,  or 
on  and  along  Circle,  or  on  and  along  Mtirket 
Street  between  Circle  Street  and  AlatjHina 
Street,  or  on  and  along  Alabama  Street  between 
Market  Street  and  Sixth  Street,  or  on  and  along 
Sixth  Street  between  Alabama  Street  and  Cen- 
tral Avenue,  or  on  and  along  Cetiiral  Avenue 
between  Bi^th  Street  and  Ninth  Street,  or  on 
and  along  Ninth  Street. 

At  tbe  lime  the  survcyingand  staking,  with- 
ia  the  last  eight  days  of  May,  1888,  was  done, 
there  was  no  street  railroad  track  of  any  com- 
pany on  and  olong  Market  Street  between  Cir- 
cle Street  and  Alabama  Street,  or  on  and  alung 
Alabama  Street  between  Market  Street  and 
Seventh  Street. 

On  the  eib  day  of  June,  138^,  at  1  o'clock 
P.  M..  tbe  appellee  first  beintn  work  upon  a 
line  of  street  railway  on  Market  Street,  lietween 
Pennsylvania  and  Alabama  Streets,  by  placing 
a  force  of  men  there  and  commencing  the  dig- 
ging up  of  the  street  to  put  in  a  duublp-trac^ 
sircet  railroad,  and  laid  there  vorae  tics  and 
track  between  that  time  and  Ihe  third  day  tliere- 
afler,  when  said  work  stopped  for  the  time 
being,  no  work  having  been  done  at  that  tiiiie 
on  any  other  parlof  the  line  of  which  the  track 
BO  put  In  was  to  constitute  a  part. 

On  the  24lh  day  of  July,  1&88.  the  sppcl'ant, 
beside  causing  the  survey  and  stakinff  on  Geor- 
gia Sircet.  made  arrangements  for  as.«embl!ng 
its  workmen  lo  resume  construction  the  next 
morning  on  Georgia  Street  between  Illinoii'  and 
Meridian  Sircels,  and  on  Meridian  Street  be- 
tween Louisiana  Street  and  Circle  Street,  and 
for  such  purpose  caused  its  tool  boxes  to  be  de- 
posited at  Uje  northeast  comer  of  Meridian  and 
Georgia  Streets  between  8  and  4  o'clock  in  Ui* 
afternoon.    About  the  same  hour  a  force  of  tba 
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mpellee'a  vorkmeo  connnenced  nork  on  Geor- 
gia Street,  at  or  neu  its  intersecUoD  with  illi 
nois  ijtieel,  and  began  dffcglng  upsaid  Georgia 
Street  easlwaid  from  lUioois  ijtreel,  and  c^on- 
atiuctlDg  upoQEaid  Georgia  Street  al  that  place 
toward  Meridian  Street  a  double  track  street 
railway.  About  seven  o'clock  on  (be  eveaiog 
of  the  Fame  daj  the  appellant  placed  ita  Soice- 
o(  workmen  upon  Meridian  Street  at  the  cross- 
ing thereof  with  Ocorgia  Street,  and  com- 
menced digging  np  aaia  Meridian  Street  and 
constructing  on  and  along  the  same  a  double- 
track  street  railwav,  beginnlnc  said  digging 
and  construction  at  the  north  aide  of  aaid  cross- 
ing and  extending  the  aame  aoutliward  across 
said  crossing  and  on  Meridian  Street  toward 
liOuIsiana  Street,  there  being  then  no  slreet- 
leitroad  track  eonstrucled  or  in  course  of  con- 
SlructlOD  upon  Meridian  Street,  except  said 
ponion  constructed  by  the  appellant  heretofore 
mentioned.  That  on  the  aame  evening,  and 
immediately  after  the  appellant  bad  commenced 
said  digging  and  construction,  the  appellee,  di- 
yiding  ila  force  of  workmen  so  working  upon 
QeoTgia  Street,  and  transferring  a  portion  of 
Its  said  force  of  workmen  from  Georgia  Street 
to  Meridian  Street  north  of  Georgia  Street, 
caused  its  said  workmen  to  dig  up  Meildian 
Street  between  Georgia  and  Maryland  Streets, 
and  to  construct  tbereon  a  double-ti-af^k  street 
railway,  and  the  same  nigbt  the  appellee  caused 
its  iala  force  of  workmen  to  place  ita  double- 
track  Iron  curve  for  said  rail  way  at  sftidcroFeIng 
of  Georgia  and  Meridian  Streets,  partly  upon 
cross-lies  placed  by  the  appellant  in  excavations 
mode  by  il,  but  did  not  fasten  them,  and.  for 
tiie  purfiose  of  so  placiof^said  curve,  drove  and 
pushed  from  said  place  the  workmen  of  the 
e|ipellant,  and  afterward  appellee  removed  the 
ties  of  appellant  and  replaced  them  with  its 

Thereupon,  on  said  night  of  tbe24th  of  July, 
18StJ,  and  on  auccccding  days,  the  appellant 
constniclcd  and  finished  its  double  track  rail- 
way upon  Meridian  Street  between  Gi'orgia  and 
Louisiana  Streets.  On  tbe  2Sth  day  of  July. 
16t$8,  the  appellee  caused  its  workmen  to  con- 
tinue Ihe  work  of  constructing  a  doubletrnck 
Blieet  radway  on  and  along  Meririinn  Street  be- 
tween Georgia  and  Maryland  Streets.  On  the 
25th  day  of  July.  18^8,  tbe  appellant,  besides 
continuing  iis  work  of  const ructiim  on  Mcriditin 
Street  between  Louisiana  aijd  Georgia  Streeia, 
also  proceeded  to  and  did  dig  up  and  prepare 
Meridian  Street  from  Pearl  Street  to  and  be- 
yond Mat)  land  Siieet,  and  place  and  construct 
lliere  a  double  track  street  railvraj.  Also,  on 
the  same  day,  Ihe  appellant  dug  up  and  pre- 
panil  MarketStrectFiom  Circle Sirectenstunrd 
to  PennRylvttLla  Street,  and  placed  cross-ties 
and  rails,  and  paitlyconsiructed&double-Irack 
eirecl  railway  on  and  along  said  porlioo  of 
Shirkcl  Bireel,  there  being  then  no  other  rail- 
Tunil  track  upon  said  portuin  of  Mnrket  Sireet. 

On  llie  evening  of  tbe2:,lhdayof  July,  lfi8S, 
the  appellant's  vorkmen,  being  at  work  cm 
Cir<*le  ^tivei  betvreen  its  soutlieru  Inteisection 
wiih  Meiididn  Street  and  its  easiern  intersection 
«i  h  illnrket  Street,  and  having  been  notiJied 
of  the  issuance  of  arcsiruioingorder,  which  on 
that  dote  was  granted  in  the  cause  against  it, 
tesiraining  it  fi-om  work  oo  said  line,  and,  !«- 
cause  tliereof,  ceased  work  upon  Its  said  line, 
SI^ItA. 
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1887,  as  amended  by  aection  1  of  said  General 

Unlinance  No.  84  of  1888. 

After  the  issuing  of  Uie  said  restraining  or- 
der herein,  and  after  the  (trantlng  of  a  tempo- 
rary injunction,  whicli  was  issued  herein  against 
the  appellant  on  the  28ib  day  of  July,  1888, 
enjolmng  it  from  working  upon  said  hoe.  and 
while miid  restrainingorderandaaid  temporary 


constructed  and  finished,  and  has  been  and  is 
using  and  operating  with  animal  power,  a  con- 
tinuous double-track  street  railway  on  and  alon^ 
Uie  following  streets:  Georgia  Street  from  Illi- 
nois Street  to  Meridian  Street,  Meridian  Sireet 
from  Georgia  Street  to  Circle  Street.  Circle 
Street  from  Meridian  Sireet  south  of  Circle 
Street  to  Market  Sireet  east  of  Circle  Street, 
Market  Street  from  Circle  Street  eastward  to 
Alalmma  Street,  Alabama  Street  from  Market 
Street  to  Home  Avenue,  Home  Avenue  from 
Alabama  Sireet  to  Central  Avenue,  Cenlrat 
Avenue  from  Home  Avenue  to  Tenlli  Street. 

In  tbe  construction  of  its  sai'l  line  mentioned 
a  Ihe  nineteenth  paragraph  of  tbe  special  &nd- 
□K,  while  aatd  restraining  order  and  said  tem- 
Mjrary  injunction  were  in  force  against  the 
lefendont,  the  appellee  took  up  and  wholly  re- 
Doved  from  their  places  in  the  aireels  all  the 
tracks  ao  conalrucled  by  the  appellant  on  Me- 
ridian Sireet  and  Market  Sireet,  placing  the 
mateiial  thereof  in  the  sireet  gutters,  and  plac- 
ing and  constructing  its  tracks  of  said  line  in 
the  same  places  from  which  il  bod  so  removed 
the  appellant's  said  tracks. 

In  constructing  said  line  of  street  railway 
track  from  Illinois  Street  to  Tenib  Street,upoit 
before  described,  and  in  extendiug 
.  1  Meridian  Sireet  south  of  Georgia 
Street,  appellee  removed  from  its  position  a.tWO- 
feet  estimated  as  sio;:le-lrack  street  railroad, 
which  was  worth  (1,73  a  foot  when  in  place 
in  tbe  street,  and  T6  cents  a  fool  when  removed 
and  lying  upon  tbe  side  of  tbe  8lTei.-t  as  berein- 
before  stated,  exeepi  4(W  feet  on  Market  Street, 
between  Circle  and  Pennsylvania  Streets,  whicb 
bad  only  bi'en  partially  completed,  and  wa» 
worth  (1. SO  aa  It  lay  In  tbe  street  before  re- 
moved to  the  sldrs  thereof. 

The  city  council  of  tbe  City  of  Indianapolis, 
by  an  otdlnance  passed  on  tbe  3d  day  of  July. 
1888,  granted  to  the  appellant  further  time,  ex- 
tending to  the  1st  day  of  January,  IBbO,  within 
wiiicb  to  cnmiilete  certain  designated  lines  of 
cable  street  railway,  nith  tberL'litloconsiinct 
either  a  cable  or  electric  tailway,  nhicli  ordi- 
nance was  accepted  by  tbe  appellant  on  tbe 
2«d  day  of  July.  1883. 

As  a  pat  t  of  said  system  of  rtreel  railways  of 
winch  the  appellee  took  possc-ision  and  pro- 
ceeded  (<i  operate  on  the^l  day  of  April,  ItUiS, 
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teuding  on  WusLington  Sire 
course  tbruugh  said  city;  also  a  double  track 
sireet  railway  exti'mhug  from  Louisiana  Street 
northward  on  Illinois  Street  to ." event b  Siriet, 
connecting  at  Wasbinston  Street  with  said  line 
thereon;  also  a  double-track  street  railway  con- 
necting with  said  Wasbington  Street  line  at  the 
tnlerseciloD  of  Washington  and  Ppnnsylvani* 
Streets,  and  running  tbence  nortbwardon  I*enD- 
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noitb  OD  Alabama  Street  to  Miutb  8tn>ei;  ali 
a  alreet  rallwaj  cODTiectiog  the  BBid  PeDQSjl- 
TBDia  tiireet  line  at  the  intersectioa  of  PenoByl' 
vania  nnd  Ohio  Streets,  and  runniiiK  thence 
norttieastcrly  od  Hassachuselta  ATetiite  to  New 
Jeraej  Klrt^t,  thence  north  oa  Mew  Jersey 
Street  to  Fort  Warne  Avenue,  thence  Dortb- 
eeaterly  on  Fort  Wayne  Avenue  to  Ceniral 
ATeaue.  thence  DortL  on  Ceotral  Avenue  to 
Christian  Avenue,  thence eoat  on  ChriMinD  Av- 
enue t»  College  Avenue,  thence  north  on  Col- 
lege Avenue  to  Niorb  Street;  alw  a  line  of 
street  railway  connecling  the  said  WBSbini;toii 
Slreet  line  at  Ihe  inlerseclion  ot  'WaBbine;tOD 
and  ESaat  Streels,  and  tunoiDg  tbence  norlB  on 
Enat  t^treet  to  Ohio  Street,  thence  east  on  Ohio 
Street  to  Noble  Slreet.  Ihence  north  on  Noble 
Slreet  to  Massachusctia  Avenue,  thence  norlh- 
eaat  on  HsKsachusetts  Avenue  to  Peru  Street, 
tbence  north  on  Peru  Street  to  Home  Avenue. 

The  appellant  baa  never  dlaclaimed,  aban- 
doned or  coQHcnled  or  agreed  lo  Ihe  surrender 
or  repeal  of  ils  rigbte  or  privtiegee  under  and 
through  its  said  onliuances  numbered  19  and 
84,  bereinUefore  mentioned. 

The  double- track  street  rRllways  commenced 
and  constriicled  by  the  appellant  on  Meridian 
and  Market  Sirecta,  as  hereinbefore  slated, 
were  ot  such  coDSiructlon  as  lo  be  capable  of 
and  BultBlile  for  operation  aselectrical  street  ralt- 
WHis  using  the  storage  battery  system  for  pro- 
pellins;  the  cars  Ibereon,  and  were  auiiable  tor 
orcapiible  of  being  operated  by  means  of  poles 
or  overhead  wires.  Snld  storage  battery  systera 
Is  one  meiliod  ot  propelling  cars  run  on  street 
railways,  but  aa  yet  L-<  mostly  experimeiitnl.  not 
Id  general  use,  and  expensive  when  used  to 
propel  cars  over  street  railways.  The  purpose 
ot  the  appellant  to  use  such  stomge  S3  stem  as  a 
motile  (>ower  In  propelling  its  cara  over  the 
Itneot  Ita  nulways  in  Ihe  city  was  not  declared 
in  writing,  or  in  any  way  made  known  to  the 
city  or  its  offlcers.  It  was,  however,  orally  so 
declared  about  Ihe  Ist  of  June,  18a8,  by  some 
of  the  ofHcers  of  Ihe  defendant. 

Upon  lliese  and  other  facts  set  out  Id  the 
qiecial  Qnding,  not  neceaaary  to  be  here  re- 
peated, the  court  siRled  as  a  conclusion  nf  law 
that  ihe  appellee  was  enlitlcd  lo  an  Injunclion 
a^iniost  Ibe  appellant  enjoining  it  from  con- 
structing a  stieet  rallruiid  In  the  center  of  the 
streets  named  In  Ihe  complaint,  and  entered  a 
decree  aceorrtin-tly. 

It  is  Dot  di-nird  that  the  common  council  of 
a  city  In  this  State  has  the  exclusive  control  and 
mnuaeement  of  the  Btreets  and  alleys  within 
tbe  corporate  limits  of  Ibe  city.  Indeed,  It  is 
coiici'cJe'l  on  all  sides  that  Ihe  common  council 
of  the  City  of  Indianapolis  pnsti^ed  Ihe  power 
to  grant  to  the  appellee,  as  well  as  lo  the  ap- 
pellant, the  privilege  of  building  and  operating 
slreet  railroads  upon  tbe  streets  of  said  city. 

It  is  roiiiended  by  the  appellant,  however, 
tbal  the  anpellee  is  claiming  thai  ihe  City  of 
Iniiisnapolis  by  ils  common  council  granted 
10  It  the  exclusive  right  to  occupv,  for  atreel 
railroad  purposes,  tbe  center  of  all  tbe  streets 
in  the  city,  and  it  ia  argued  ibat  such  grant,  if 
made,  amounls  to  a  monopoly,  and  that  it  is 
for  that  reason  void. 

Aa  a  general  rule  ndtber  the  State  nor  a 
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municipal  goiemment  can  grant  or  create  » 
monopoly.  (Jiti2en»  Uai  A  lUin.  Oa.  v.  £1- 
aood,  114  Ind.  8B?,  14  West.  Rep,  63. 

In  that  case  It  was  said  by  this  court  that 
"tbe  spirit  and  policy  ot  the  law  forbid  munic- 
ipal corporations  from  creating  monopoliei, 
by  favoring  one  corporation  to  the  ezclusioa 
of  another." 

Our  Constitution  provides  tbal  "tbe  Oeneral 
Assembly  shall  not  grant  to  an^  citizen  or  class 
of  citizens  privileges  or  Immunities  which  upon 
the  same  terms  shall  not  equally  belong  lo  all 
cilizena." 

But  it  must  not  be  understood  that  all  monopt^- 
lleaare  unlawful.  Many  tbinjra  which  are  law- 
ful are,  from  their  nature  end  of  necessity,  mo- 
nopolies, such  are  patent  rights,  copyrights,  Iba 
right  to  keep  a  ferry,  and  manv  other  tilings 
which  might  be  mentioned.  As  a  street  rail- 
road company  has  do  legal  right  to  1iy  its  trark 
upon  tbe  streels  of  a  city  without  ttie  permis- 
sion ot  tbe  common  council.  If  tbe  city  sho;ild 
grant  such  rl;;ht  to  One  company  end  reFuEe  to 
grant  It  to  another,  tbe  company  lo  which  Iha 
right  was  granted  would  have  a  monopoly, 
until  such  time  as  the  common  council  should 
grant  a  similar  right  to  some  other  peraon  or 
company.     80  if  the  common  council  slinuld 

S;rant  to  a  street  railroad  company  the  riuht  ia 
ny  its  track  on  certain  streets  which  were  too 
narrow  to  admit  of  t>elng  occupied  by  other 
slreet  railroad  (racks,  such  company  would  have 
a  monopoly  of  such  stree's.  It  is  plain,  thnre- 
fore,  that  while  monopoliea.  aa  a  general  rule, 
are  untawFul.  there  are  many  exceptions  to 
the  rule.  The  rule  applies  only  to  such  thing* 
as  are  of  common  right,  and  is  never  to  be  ap- 
plied to  such  things  a*  are  in  their  nature  a 
monopoly. 

Judve  Eillolt,  In  bla  *a1nable  work  on  Roads 
and  Streets,  In  discussing  this  quesilon  at  pige 
5M,  says;  "To  Hcny  the  power  of  the  Legis- 
lature to  make  a  grant  that  is  of  necessity  of  a 
monopolistic  cbaracler,  would  lead  to  the  un- 
warranted conclusion  thai  In  no  case  can  the 
Legislature  grant  the  right  lo  lay  or  operate  a 
!>ireet  rallwav  in  a  road,  or  street;  for.  if  th« 
power  lo  make  aiicb  eranl  be  conceded.  It  nec- 
essarily and  unavnidnbly  results  that  Ihe  occu- 
pancy ot  the  part  of  tbe  road  'ir  elrect  Is  exclu- 
sive, as  two  liiilways  cannot  occupy  the  same 

It  ia  held  In  manv  reapectableautborltlcs  that 
an  exclusive  right  In  such  c 
for  a  reasonable  a 
leant  Oat  Liq!it  Uo,  v  Coviftaiia,  L.  &  B.  P. 
<fi  Mfg.  Go.  115  U.  8,  650  [39  L,  ed,  519];  New 
Orleant  Water  Wnrkt  Oo.  r.  Riztri,  119  U,  8, 
674  {M  U  ed.  6251;  i>.t  Moint*.  St.  B.  Co.  v. 
Da  Moina,  B.  O.  St.  R.  Co.  73  Iowa,  6l3; 
St.  Ttmmany  Water  Workt  Co.  v.  Nrw  Or- 
Isnvt  Water  Workt  Co.  120  U.  S.  64  [SO  L.  ed. 
51,31. 

Tills  brings  us  to  a  consideration  of  the  ordi- 
nance passed  by  the  common  council  of  tiie  City 
lit  Indianspolis.  granting  to  the  Cilizen's  Street 
Huilway  Compnny  ihe  right  to  construct  and 
operate  street  railroads  upon  ibe  st  vets  of  iho 
City  otlniltanapolia.  and  to  whose  ri^ihla  the  ap- 
(lelfee  claims  lo  have  succeeded.  This  ordi- 
nance, toBoiherwitli  theordinrtncesulBicquemly- 
pisseddei^larotory  of  tbeinlenlionofihe  pariitsa 
at  the  time  of  iU  passage,  grants  to  the  Ciiixeo'* 
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Street  Railway  Company  the  ripbt  to  lay  (is 
track,  either  slagle  or  double,  on  all  the  Birecte 
of  the  Citjr  of  Indianapolis,  confining  it  to  the 
center  of  tlie  street  where  prnclicatSe.  This 
riglit  is  bot  declared  in  the  ordinance  to  be  ez- 
duBive. 

QrantB  of  frBDchises  by  public  corporations 
to  indiTiduals  or  private  corporalioo*  are  to  be 
■Irictlj  conBlTueo,  and  no  exclusiTe  privilege 
paBses  unless  it  be  plainly  conferred  Iby  express 
words  or  necessary  impiiration.  Citixent  St, 
B.  Co.  T.  Jona.  84  Fed.  Rep.  679. 

A  Krant  made  by  the  Com  moo  wealth,  or  by 
%  municipal  corporalion  under  authority  from 
the  Com  n)  on  wealth,  is  to  be  taken  moat  strong- 
ly apainst  the  grantee,  and  nothing  Is  to  be 
taken  by  Implication  against  the  public,  except 
what  neceEsarilj  flows  from  the  nature  of  the 
terms  of  the  grant.  Allegheny  y.  Oliiodt  P.  H. 
Co.  26  Pa.  liSS;  Birmingham  d  P.  M.  St.  R. 
Co.  V.  Birmingham  St.  R.   Co.  ',9  Ala.  46S. 

The  ordinance  granting  to  the  Citizen's 
Street  Railway  Companythe  right  to  construct 
Street  railnays  on  the  streets  ol  the  City  of 
Indtanapolis  does  not  grant  to  it  the  eicluBiTe 
right  to  construct  street  railways  thereon. 


es  the  exclusive  rlgbt  to  construe! 
roads  on  the  streets  of  said  city,  but  it  is  con- 
ceded that  the  common  council  may  grant  to 
other  persons  or  corporations  the  same  right. 
"W here  the  sovereign  has  grunted  aspeciaJ  char- 
ter to  a  corporation  to  conduct  a  particular 
buaincBs,  without  gianting  an;  exclusive  privi- 
leges over  that  business,  Ibesame  sovereign 
may  in  like  manner  grant  special  charters  lo 
«tlier  corporations  to  carry  on  Ibe  same  busi- 
ness; and  where  there  is  a  conflict  of  proflls  t>e- 
tween  them  the  first  has  no  remedy,  Oraw- 
foiitnilU  A  E.  TuTTip.  Co.  v.  SmilA,  8B  Ind. ' 
280;  (  hoHei  River  Bridge  v.  Warren  Bridge, 
B6  U.  8.  11  Pet.  420  [8  L.  ed.  77B]. 

Acting  upon  this  will-knowu  principle,  the 
common  council  of  the  City  of  Indianapolis 
granted  lo  the  appellant  the  right,  also,  locou- 
■truct,  maintain  and  operate  street  railroads 
upon  the  slreels  of  (he  City  of  IndisnepoUa. 

At  this  point  the  question  arises  as  to  what 
were  the  rights  of  the  appellant  and  the  ap- 
pellee, in  so  far  as  tbey  had  the  right  lo  occupy 
tlie  streets  of  the  city,  as  between  ibemaelves. 
As  to  unoccupied  streets,  our  opinion  is  that 
they  stood  upon  un  equality,  ana  that  Ihe  con- 
troversy lesolves  itself  into  a  question  of  first 
occupunev. 

Jvdge  Eillott,  in  discussing  tbis  question  In 
bis  work  on  Roads  snd  Streets,  page  570,  says: 
"If  the  company  which  securea  the  first  grant 
actually  occupies  the  street  it  Is  authorized  to 
use,  then  there  is  much  reason  for  albrming 
that  its  right  to  tiie  part  of  the  street  actually 
«rcupied  and  used  ts  paramount  and  exclusive. 
By  actually  taking  pos».'£f>Jc)n  of  the  street  and 
using  it  for  the  accommodation  of  tfae  public, 
the  company  fitsi  in  point  of  time  doe*  such 
«cls  as  vest  its  richt.  But,  lo  have  tbis  effect, 
the  company,  as  it  seems  to  us,  must  take  pos- 
KS^iun  in  good  faith  snd  for  the  purpose  of 
constructing  and  operating  such  a  railway  as 
the  grniLt  loni  em  plates.  .  .  .  While  it  is,  as 
we  believe,  liue  that  some  act  must  lie  done 
vesting  ibe  incboate  right  coafened  by  t  geo- 
BL.U.A. 


eral  grant,  stUI  we  do  not  regard  it  as  esaential 
that  manual  possession  should  be  taken  of  all 
the  EtreetA  or  roads  embraced  In  the  general 
grant  or  license.  If  the  company  bHTfiig  tb« 
prior  right  enters  upon  the  work  of  conatnict- 
inga  system,  and  with  reasonable  diligence  and 
in  good  faith  doei  actually  construct  a  consid- 
erable part  of  the  system.  It  ought  not  to  loto 
\\3  rights,  unless  It  has  failed  lo  comply  with  a 
proper  demand  to  complete  the  system,  or  has 
unreasonably  delayed  its  completion.  .  .  , 
Conflicting  claims  asserted  by  rival  companies 
claiming  under  general  grants  must  often  be 
settled  by  applying  the  rule  that  the  first  to 
rightfully  occupy  the  street  baa  the  better 
right." 

We  have  thus  copied  copiously  from  tba 
work  above  referred  lo  because  we  think  it 
stales  the  law  accurately  and  conci^ly.  3eo 
also  Waterliiry  v.  Dry  Dodc.  E.  B.  <fi  B.  S.  Co. 
64  Barb,  888;  TitntBOte  &  P.  C.  8.  Co.  v.  War- 
ren d  V.  R  Ch.  li  Pblla.  »t3;  Morrit  A  E.  B. 
Co.  V.  Btair,  B  N.  J.  Eq  63S:  Deneer  ds  R.  0. 
R.  Co.  V.  Catum  City  AS.  J.  R.  Co.  S9  U.  8.  468 
[36  L.  ed.  488]. 

Where  a  company  has  entered  upon  the  COQ- 
Btruclion  of  a  particular  system  of  street  rail- 
roads, and  baa  expended  its  money  in  the  pro»- 
ecutlon  of  the  work,  it  would  be  manifestly 
unjust  to  permit  some  other  person  or  company, 
after  the  commencement  of  the  work,  lo  jump 
in  and  appropriate  any  portion  of  the  streets 
Involved  in  such  system,  while  the  former  was 
dllisenlly  prosecuting  the  work,  and  thus  de- 


person  or  company  would  undertake 
the  construction  of  a  system  of  street  railioada; 
but  to  hold  the  right  lo  such  system,  money 
should  be  expended  in  its  construction,  and  the 
work,  with  a  view  of  its  complelion,  should  be 
diligently  prosecuted  without  intermtesinn,  un- 
less stopped  by  circumstances  over  which  ihe 
projector  has  no  control. 

In  tbis  case,  as  we  understand  the  spedal 
finding,  the  appellee,  in  the  early  part  of  June, 
1SS8,  enlered  upon  tbe  construction  of  ft  ayatem 
of  street  railroads  in  the  City  of  Indianapolis, 
which  appropriated  a  portion  of  the  streets  de- 
scribed in  the  compialiit.  Such  system  was 
determined  upon  and  ordered  by  the  general 
manager  of  Ihe  appeiiee  soon  after  the  transfer 
made  to  it  by  the  Citizen's  (Street  Railway  Coin- 
It  does  not  appear  that  the  appellant  did 
anything  under  itscharterpriorto  tbe24tbday 
of  July,  1888. 

Disiegarding  its  charter,  which  sutborized 
tbe  construction  of  a  cable  road,  It  proceeded 
to  construct  one  of  an  entirely  different  char- 
acter. Indeed,  It  wholly  abandoned  the  ide« 
of  conslructingftcsbierond,  and  when  enraged 
In  constructing  one  of  a  different  diaracjer.  in 
violniion  of  its  charter,  It  was  stopped  by  the 
city  attorney,  for  the  reason  that  it  was  acting 
wholly  without  authority,  in  our  opinion  the 
appellant,  by  taking  possession  of  the  streets  ol 
Indianapolis,  with  a  view  of  constnicling  t 
street  railroad  other  than  a  cable  road,  acquired 
no  rights  in  such  streets,  either  as  against  the 
appellee  or  the  city.  It  was  s  mere  trespasser. 
A  municipal  power  having  control  over  tbs 
slreels  may  prescribe  the  motive  power  to  be 


lew. 


SiANUT  T.  Wi.BABB,~^T,  Loon  A  Pacitio  R  Co. 


nw]  in  movtoc  street  can,  and  when  it  pre- 
Kribes  one  kind  of  power  Uie  compaoj  caanot 
U£e  aootber. 

Aa  tbe  graat  of  a  ipecial  cbarter  or  frencliise 
to  a  cotporation  is  conslrued  slrictlf  agatost 
tbe  corporalion,  nhere  tbs  rigbt  to  use  one 
motive  power  (b  prescribed  tbecompasjr  cannot 
■ucces^fully  mslatain  its  rj^t  to  use  anotber 
or  different  power.  Elliott.  Beads  and  Blreets, 
p.  860;  FiapU  V.  Newlen.  48  Hun.  477. 113  N. 
Y.  8M.  8  L,  B,  A,  174;  Denvo'  di  8.  R.  Co.  t. 
Denver  City  R.  Co.  2  Colo.  '681;  Oitixeni  Street 
B.  Go.  V.  Jone*,  84  Fed.  Befi.  679;  Birmingham 
tt  P.  M.  St.  R.  Co.  T.  mrmingham  St.  R.  Co.  76 
Ala.  465;  AUegfiany  v.  OhiodP.  R.  Co.  26  Pa. 
8S5;  MrUi  Oiicago  City  R.  Oo.  f.  Lakt  View, 
lOS  HL  207, 

It  ie  urged,  bowevet,  that  tbe  appellee  can- 
not toquire  as  to  tbe  motive  power  by  whicb 
appellant  ioleDdcd  to  move  its  care,  as  lliat  was 
s  qUFSiioD  eotliely  between  the  appellsnt  and 
the  City  of  Indiaoapolla.  We  are  not  inclioed 
to  adopt  tbis  view.  If  tbe  appellee  bad  no  in- 
terest m  the  quefilion  other  than  any  olbcr  clt- 
ixen  of  the  City  of  lodianapolia.  doubtleRs  It 
could  not  raise  the  question  now  uoder  consider- 
ation; but  tbe  appellant  and  tbe  appellee  bad 
equal  riebta  In  the  Htreels  in  coolroveray.  Nei- 
ther badlibe  exclusive  riffbt  lolbeslreeisorany 
portion  thereof  until  occupied  under  its  cli af- 
ter. The  Gret  to  take  possevslon  in  good  faith 
under  tbe  cbarter  ftraoled  to  it  acquired  the 
■nperior  riffht.  When  Ibe  appellaot  cliiims, 
therefore,  tEat  it  entered  tbe  streeta  of  Indiaa- 
apolls  aod  took  poftseBsion  under  tbe  terms  of 
ita  charier,  id  good  faltb,  with  a  view  of  con- 
•tructing  the  line  of  street  railroad  whicb  it 
bad  tbe  right  to  cousiruct  under  tbe  terms  of 
Its  cbarter,  we  think  it  competent  for  the  ap- 
pellee to  alle^  and  prove  that  it  did  not  enter 
tinder  the  terms  of  its  cbarter.  and  thai.  Ictead 
of  constructing  a  line  of  cable  street  mllroad, 
h  was  acting  in  violation  of  its  grant  and  was : 
t.  mere  trespasser.  There  can  be  no  pretense  i 
ttiat  the  appellant  did  any  work  conforming  to 
tbe  riebls  granted  it  by  tbe  City  of  Indianapo- 
lis ptior  to  Ibe  24th  day  of  July,  1B88,  as  It  did  i 


not  accept  tbe  right  granted  It  to  construct  an 
electric  railroad  until  the  33d  day  of  that 
montb.  In  the  meantime  the  appellee  hail 
taken  poB8e<«lon  of  Uie  streets  in  conirover^y, 
and  was  diligeatly  prosecuting  the  work  of 
constructing  a  system  of  street  railroad  which 
included  these  streeta.  The  rights  acquired  by 
the  appellant  on  the  23d  day  of  July  could 
have  DO  retroactive  operation  so  as  to  affeet  the 
rixbts  of  the  appellee,  vested  by  its  possession. 

It  follows  from  what  we  have  said  tl.at.  aa 
the  appellee  commenced  tlie  construction  of  a 
system  of  street  reilroaHs  under  (he  terms  of 
its  charter,  whicb  included  the  streets  In  con- 
troversy, and  was  in  good  fnith  diligeolly  pros- 
ecuting tbe  work  to  completion  prior  to  the 
time  the  appellant  commenced  work  to  coa- 
Btruct  a  system  of  street  railroads  purennnt  to 
the  terms  of  Its  charter,  tbe  appellee  liaa  the 
superior  right. 

It  is  claimed,  however,  thst  tbe  Citlzeo'i 
Street  Railway  Company  could  not  sell  and 
transfer  to  tbe  appellee  its  franohlses,  and  that 
appellee  by  Its  franchise  acquired  no  rights. 
We  regard  this  as  an  immaterial  qitesiion. 
The  appellee  is  a  duly  organized  corporation 
for  the  purpose  of  owning  and  operating  a 
street  railroad  In  tbe  City  of  lodianapolis.  It 
is  not  denied  that  by  its  purchase  it  acquired 
all  the  property  of  the  Citizen's  Street  liiilivay 
Company,  except  its  franchises.  The  Ciiy  of 
Indiaoapolis,  about  tbe  dale  of  tbe  iranafer  of 
the  properiv,  granted  lo  the  appellee  all  tbe 
rights,  priv[legfs  and  franchises  possessed  tiy 
the  Citizen's  Slreet  Railway  Company.  As- 
suming, without  deciding,  that  the  Citizen's 
Slieei  Railway  Company  could  not  sell  and 
transfer  its  franchises,  and  still  the  right  of  the 
appellee  to  own,  construct  and  operate  its  rail- 
road upon  the  streeta  of  the  City  of  Indianapo- 
lis Is  complete. 

We  have  carefully  examined  all  the  ques- 
tions presented  by  tbe  record  and  argued  in 
tbe  able  briefs  of  counsel  in  Ihia  esse,  and  Bad 
no  error  for  whicb  tbe  judgment  should  be  r^ 

Judgment  iffflrmed. 


MIS80CM  SUPREME  COURT. 


Jacob  N.  BTANLET,  Betpl., 


I,   A  ■t«tatowllItiotbepr««iiBi«dtobave 

been  IntendedbrtbeLetrlalatureto  liave  an;  ex- 
traterritorial foroe,  wbere  such  Intentloa  would 
make  it  void. 
S.  A  atatnt 
paulaa  to  numlsOi 
for  Bbeep,  under  a  penaitr  for  laiiure 
and  Umldns  tbe  prloe  per  carload.  Is  void  as  an 
attempted  reculaUnn  of  oommeroe  when  applied 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Maoon  County  in 
8L.RA. 


favor  of  plaintiff  tn  an  tcttoa  brought  to  re- 
cover back  an  alleged  overpay  men  I  of  friigbt 
charges  for  tbe  tmnsportation  of  certain  aheeik 
Beterted. 

Statement  by  Sherwood,  J.: 

Tbe  second  count  of  tbe  petition  (■  as  fol- 

"(2)  Plaintiff,  for  another  and  further  cause 
of  action,  states  that  the  defendant,  in  sbipjiing 
said  sheep  as  aforesaid,  placed  and  carried 
them  in  twelve  single-decked  cars,  and  fsiled 
and  refused  and  neglected  to  furnish  plaintiff 
with  double-decked  cars,  as  it  was  its  lawful 
duty  to  do;  and  the  defendant,  in  violatinn  of 
the  Statute  in  such  cases  made  and  provided, 
cbargedand  collected  of  plaintiff,  for  tbe  carry- 
ing of  said  sheep  from  said  La  Plata.  Mo.,  to 
East  St.  Louis,  III.,  at  the  rate  of  $35  per  car 
for  twelve  cars,  making  tbe  sum  of  (SOO  ifr 


HnaouBi  StrpitmcB  Codxt. 


cetved  br  tlie  defendant  for  tbe  traufrportatlon 
of  uld  siieep,  nbich  was  the  full  Ifgal  rate  ot 
frcii;lit  allowMl  for  the  sbipm^Dt  of  Block,  and 
Wiu  |1C0  in  czcens  of  tbe  amouDt  thai  tbe  de- 
feDrianl  could  lawfully  cbsrEe  for  such  Irans- 
porlaitoa  of  said  Blie«p  in  a  BingU'-dcrked  car. 
V  hcrefure  the  plaintiff  Bays  an  action  hath  ac- 
crued to  hriu  lo  have  and  recover  of  defendnDt 
tbe  sum  of  f  100,  Ibe  eicesa  so  charged  as  afore- 
Baid,  for  which  plaintiff  demands  ]udf;n)eol." 

TLia  count  is  baaed  upon  tlie  Btaluleeniitled 
"An  Aol  to  Bcquire  RailFOad  Companies  to 
Furnish  Double  decked  Cars  for  the  Shipment 
of  Hl:eep,  and  Prnvidinf;  a  Penalty  for  Failing 
■0  to  Do,"  approved  March  18,  II581. 

A  irial  by  ihe  court,  without  tbe  iniervention 
of  a  jury,  niiulted  in  a  judgment  for  plaintiff 
In  tbe  8u[n  of  $105,  nbicb  cauaed  an  appeal  by 
the  defendant  to  the  KaoBaa  City  Court  of  A.p- 
pfala.  from  which  court  the  cause  was  trans- 
icrred  to  thla  court  on  a  Juried ictioaal  ground. 
Other  points  are  unueceasary  to  be  set  forth 
now,  as  Uiey  will  be  sufficiently  Mated  in  the 
opinion. 

Mr.  Qoorge  S.  Orover.  with  Mr.  WelU 
B.  Blode«tt.  for  appellant; 

Tbe  tiiMtute  relieil  on  for  recovery  bas  do 
extraterriLoTial  force  and  does  not  apply  to 
•bipn^ents  from  a  point  within  lo  s  point  with- 
out ilic  Slate  of  Missouri. 

Mo.  Seis.  Acta  IHtJI,  p.  68;  OMreath  t. 
Bu/tee,  es  Mn.  M9:  Vaioltr  t.  Mit»ouH  Pae.  B. 
Co.  64  Mo.  079,  and  cases  cited;  MerriU  t.  Bo»~ 
tm  <£  [..  R.  Co.  63  N.  H.  3.19.  31  Am.  &  Bd)^. 
It.  K.  Cns.  48,  and  caaea  cited  In  note  p.  60; 
HycU  V.  Wtdxith,  81.  L.  <t  P.  R.  Co.  61  Iowa, 
441;  8  Itorer,  Raiiroada,  p.  114S,  and  cases 
Cilfd;  8  Wood,  Railway  Law,  ^  411,  p.  1633; 
Rorer,  Interstate  Law,  pp.  HB-IM;  BranUs  t. 
Bmlheatiern  R.  Go.  13  C.  B.  N.  S.  68. 

If,  aa  held  by  the  court  below,  this  Statute 
Kpplies  to  an  iulerslate  shipment,  then  It  la  a 
regulation  of  commerce,  and,  as  such,  fs  a  vio- 
lation of  acclion  8  nf  article  1  of  tbe  Conatitu- 
Uon  of  the  United  Btalea. 

Vibbon*  T.  Ogden,  33  D.  H.  9  Wheat  1  (6  L. 
ed.  33);  Brcvm  v.  Mary'and,  25  U.  8, 12  Wheat. 
4li>  It)  L.  ed.  078);  Piiii^iigin-  Case».  48  U.  8.  7 
How.  388(12  L.  ed.  7031:  The  Daniel  BaU.  77 
V.  8.  10  Wall.  657  (19  L.  ed.  999);H'a«f 
Afary/onrf,  79  U.  B,  12  Wall,  41«  (SO  L.  ed.  4491; 
Btate  FreivM  Tax  Ga»et,  83  U.  S.  15  Wall.  332 
(SIL.  ed.  14fi);ttri(£mT.  ifiwo«rf,91U.  8.  375 
(33  L.  ed.  847);  Benda-ma  v.  JFtro  York,  92  U. 
B.  259  (23  L.  ed,  543);  Jaman  BteamdUv  Oo.  v. 
Tinker,  94  U.  8.  238  (24  L  ed.  118);  Kotler  v. 
JVein  OtlMVt,  94  U.  8.  248  (24  L.  ed.  122);  //an- 
nibai  A  St.  J.  R.  Co.  v.  Evtm,  S3  D.  S.  465  (34 
L.  ed.  527);  IlrUl  v.  De  Cuir,  95  U.  8.  4»5  (34 
L.  ed.  5471;  PeiisaeoCa  TcUg.  Co.  v.  Weitern  U. 
TeUg.  Co.  96  U.  S.  1  (24  L.  ed.  708);  Lord  v. 
Caoilall,  y.  cfc  P.  S.  8.  Co.  103  U.  8.  644  (26  L. 
«d.  33C);  WMrr  v.  Virginia.  108  U.  8.  851  (36 
L.  ed.  607);  Western  U.  Teleg.  Co.  v.  Tartu,  105 
U.  S.  41)0  (26  L,  ed.  10fl7l;  Nea  York  v.  Com- 
pagnie  QineraU  Trantatlantique,  107  U.  8,  f-S 
(27  L.  ed.  883);  Moran  v,  JV'no  OrUani.  112  U. 
6.  69  im  L.  ed.  658);  Head  Money  Cases,  113 
U.  8.  580  (28  L.  ed.  788);  Cooper  Mfg.  Co.  v. 
Ferguton.  118  U.  8.  727  (38  L.  ed.  1137);  Uil- 
more  t.  Hannibal  <e  8t.  J.  R.  Co.  67  Ho.  823. 

fio  appearance  for  respondent. 

« I-.  a  A. 


Shorwood,  J.,  ddivered  the  ofdnloD  of  Um 

1.  The  second  count  of  the  original  petition 
cbsrged  that  Che  contract  was  made  to  ship  tb« 
sheep  from  La  Plata,  Mo.,  lo  St.  Louis,  Mo.. 
but  the  amended  petition  charged  the  contract 
was  111  ship  theshcep  from  La  Plata,  this  Btate, 
to  East  8t.  Louis,  IlL;  and  upon  this  it  ia 
claimed  that  there  was  a  change  In  plaintiff's 
CBUae  of  action.  This  point  need  not  be  dis- 
cussed, because  it  appears  that  the  answer  of 
tbe  defendant  to  the  original  petition  was  con- 
sidered as  refiled  to  tbe  amended  petition,  and 
this,  being  done  witbout  objection,  cannot  be 
objected  to  here  for  tbe  first  time.  Nor  need 
tbe  action  of  the  trial  court  as  to  plainliS*B  flret 
count  be  considered,  seeing  that  it  was  in  favor 
of  the  defendant,  and  tbe  plaintiff  does  not 
appeal.  The  statutory  provisions  upon  which 
this  Bclion  Is  brought  sre  as  follows; 

"Bcciion  1.  Allraiiroad  companies,  private 
companies  or  individuals  owning  or  opemiinc 
a  railroad  or  railroads  in  Che  Btate  of  Uissoun 
are  required  to  furnish  a  sufflctent  numt>er  of 
double-decked  cars  for  the  shipment  of  sheep 
to  supply  the  demand  for  such  care  on  their 
respective  lines,  and  to  allow  shippers  to  load 
both  decks  in  said  cars  with  sbeep  to  Uie  ag- 
gregate extent  of  (20.000)  tneutv  thousand 
pounds;  which  cars,  so  losded,  Bball  be  received 
and  transported  by  such  railroad  companies, 
or  private  companies  or  individuals,  as  one 
carload  of  stock;  and  it  shall  not  t>e  lawful  for 
said  railroad  companies,  private  companies  or 
individuals  to  charge  or  receive  for  the  trnns- 
portation  of  a  double-decked  cai  of  sbeep  more 
than  tbe  legal  rate  of  freight  allowed  lor  tbe 
shipmeot  of  stuck. 

"Sec,  2.  Should  any  railroad  company,  ot 
private  company  or  Individuals,  owning  ot 
railroad  or  railroads  in  tbe  Slate  of 
.  refuse  or  neglect  to  fumlsh  cars  as 
irovidfd  In  tbe  preceding  section,  it  shall  not 
oe  lawful  for  Ujem  to  charue  or  receive  for  the 
tranaportation  of  a  car  of  sbeep  more  then  one 
half  the  leeal  iste  of  freight  allowed  for  the 
shipment  of  stock." 

It  will  not  be  iotended  that  this  Statute  was 
to  have  any  extraterritorial  force,  since  this 
would  be  beyond  the  power  of  the  Legislature 
of  this  State.  (Jeneral  presumptions  of  this 
sort  always  attend  legislative  Acts.  Morriii  v. 
Boeton  &  L.  R.  Co.  63  N.  H.  259.  31  Am.  St 
Edr.  R.  R.  Cas.  48,  and  cases  cited;  2  Rorer, 
Raih-oads,  1151;  Borer,  Interstate  Law,  149- 
164. 

3,  But  if,  es  held  by  the  trial  cnurt,  the  Stat- 
ute under  discussion  can  tie  held  to  apply  to 
interstate  shipments,  then  it  is  an  sttemptcd 
resulation  of  commerce,  and  violates  article  1, 
1=  8,  of  the  Constitution  of  the  United  Btatea. 
Gibbons       '  ~  " 

ed.  33|;H'«HoJiv. 

ed.  8471:  Mannitat  &  Si.  J.  R.  Co.  v.  Buten.  JB 
U.  S.  465  [34  L.  ed.  637];  UaU  v.  De  Cuir,  96 
U,  S.  48S  [24  L.  ed.  547];  Cooper  Mfg.  Co.  v. 
Verguion,  110  U.  S.  727  [28  L.  ed,  1137];  Hardji 
V.  AUhiton.  T.  A  8.  F.  R.  Co.  32  Kan,  698,  18 
Am.  &  Y.DE,.  R  K.  Cas,  482,  and  cases  cited; 
Carton  v,  Jilinoit  Cent.  R.  Oo.  59  Iowa.  148; 
Louitnlle  dt  N.  R.  Co.  v.  Tennemee  Ratiroad 
Commietion,  19  Fed.  Rep.  679,  II  Am.  *  Ehig. 
R.  R,t:aa.  1 


operating  a 
Missouri,  re 


'.  Ogden,  23  tl.  8,   B  Wheat    1  [6  l! 
Mton  V.  Missouri,  91  tJ.  a  275  [23  L. 


;,  Cookie 


1800.  Sdtoib  t.  Stats  of  HABTLunx  051 

■The  iBBJBlatiTe  authority  of  tmrj  Statel     Cootrollei^  b^  tbesa  condderatloDs.iM  m«n> 
must  Bgraa  its  force  wiiliini)ieteniioriftlllintUl2tfiu({pnianl. 
oftheBteie."    Cooley,  OonsL  Llm.  ISl.  |     AU  concur. 


MARYLAND  CODRT  OF  APPEALS. 


Frank  O.  8INGEK,  P(f.  <n  Xrr 
STATE  OF  MARYLAin). 


1.  A  g^OTemnent  Ium  »ii  lnlier«nt  rlyht 

to  ImpoBe  Buoh  reetnlnla  and  to  proTlde  suoh  rett- 
Dlattona  la  regard  to  the  pursuits  otlUaw  the 
public  welfare  may  requite. 


oompetancy  from  a  state  board,  to  eogiure  fD  the 

I  bugloen  of  plumbing'  ii  but  the  ordlnor;  eierolse 

Of  tbe  police  power  of  llie  State,  and  doee  not 

violate  au7  oomtltudoiial  iljrbta  of  Individual*, 

<Jnil«  18,  UBO.) 

ERROR  to  the  Orlmlnal  Ck>UTt  for  Baltlmora 
CJIj  lo  review  a  judmnent  convicting  de- 
feiuliiiit  upon  ftD  IndictRieDt  for  refusing  to 
comply  with  the  provialonH  of  a  atalule  requir- 
ing plumbers  to  receive  a  certificate  of  com- 
petency  before  engaging  in  tbe  plumbing  boM- 
neas.    Affirmed. 

Tbe  CB»ie  suffldently  appears  in  the  opinion. 

Argued  before  Atvey,  C/i.  J.,  and  Miller, 
Brjan,  Fowler,  Briacoe,  McSberry  andBobiD- 


i.JJ. 


'taudD»TidStew- 


Mairt.  John  Stewu 

*rt  for  plaintiff  la  error. 

Metr*.  W.  Plnkner  "WbiXa,  Atty-Om., 
and  CIuhrl«a  O.  Kerr  for  Ibe  SUle. 

Roblnaon,  J,,  delivered  the  opinion  of  the 

Tbe  traverser  is  a  plumber  by  trade  and  was 
lodicted  for  refusiog  lo  comply  witb  the  re- 
qtiirementa  of  theActof  1866,  cbap.  4S9,  which 

Srovides  that  no  person  shall  en^raee  ia  the 
OBiness  of  plumbing  to  the  City  of  Baltimore 
tinless  such  perBon  sbiill  have  received  from  tbe 
Stale  Board  of  Commisrionera  of  Practical 
Plumbing  a  eerliScate  as  to  bis  competency 
and  qtialiflcation. 

This  Act  tbe  traverser  contends  is  in  viola- 
tion of  bis  coDstitulional  rights  under  tbe  I4th 
Amendment  of  tbe  Constitution  of  tbe  United 
Stales  and  of  the  CoDSIitution  of  this  Btute, 
both  of  which  declare  that  no  person  shall  he 
deprived  of  his  life,  liberty  or  properU'  without 
due  process  of  law.  These  coostilutional  snfe- 
^ards  have  l>een  bo  fully  considered  and  dis- 
cussed by  the  supreme  court,  especially  since 
the  adoption  of  the  I4tb  Amendment,  bv  wbich 
the  restraint  upon  tbe  power  of  the  States  to 
pass  laws  affecting  personal  and  private  rights 
was  made  apart  of  the  Federal  Constitution 
that  it  can  only  be  necesaary  to  refer  to  the 
conclusions  reached  by  that  court  as  affecting 


NoTB.  — PotfM  pouar  itf  Stale. 
Tbe  police  power  of  tbe  State  embraoea  its  whole 
feitemal  aCalrs  and  Its  ojvll  and  criminal  polity. 
See  note  to  State  v.  UanhaU  (S.  H.)  1  L.  B.  A.  Et 
8L.  K.A. 


the  question  before  ua.  LfntY.  Wat  Virgina, 
lagu.  S.  114  [33  L.  ed.  62S];  Barbiery.  Chn- 
noUy,  118  U.  B.  27  [28  L.  ed.  8881;  MugUr  ». 
E&TiKu,  138  U.  B.  &A   !8I  L.  ed!  306ji  Soon 

HiVff  Y.  0 '■■■   '■""   '^    "^    nnarnat     _j    .,.,1 

PoieeU-v. 

ed.  256]. 

No  one  questions  the  right  of  every  person 
In  this  country  to  follow  any  legitimate  busi- 
ness or  occupstioQ  he  may  see  fit.  This  is  a 
Erivilcse  open  alike  to  everyone.  His  own  Ut- 
or  ana  the  right  to  use  it  as  a  means  of  liveli- 
hood is  a  right  as  sacred  and  as  fully  protected 
by  the  law  as  any  other  personal  or  prirat* 
ngbt. 

But  tenad  and  ctHnprehenrfve  as  thia  right 
may  be,  it  is  subject  to  the  paramount  right  in- 
herent In  every  government  to  impose  such 
restraint  and  to  provide  such  regulations  in 
regard  to  tbe  pursuits  of  life  as  tbe  public  wel- 
fare may  require.  This  paramount  rigbt  rests 
upon  the  well  recognised  maxim,  taluapopuU 
ett  taprtma  lex,  and  whatever  ditBculty  there 
may  be  in  defining  the  precise  limits  and 
boundaries  by  which  the  exercise  of  this  power 
Is  to  be  governed,  all  agree  that  laws  and  regu- 
lations necessary  for  tbe  protection  of  ihe 
bealih,  morals  aod  safety  of  society  are  strictly 
within  the  legitimate  eserdse  of  tbe  police 
power.  Poiml  v.  Penn»glfania  and  Mugter 
T.  Eantai,  mipra;  Minneapolit  &  St.  L.  R.  Oo, 
T.  Btattwrt,  189  U.  8.  38  [83  L.  ed.  585]. 

As  to  tbe  common  and  ordinary  occupaLioni 
of  life,  little  or  no  regulation  may  be  necessary; 
but  if  the  occupation  or  calling  be  of  suiih  a 
character  as  to  require  a  special  course  of  study, 
or  training,  or  experience,  to  qualify  one  to 
pursue  such  occupation  or  calling  with  safety 
'"  the  public  interealfl,  no  one  question"  ''" 


isy  deem  pruper  for  tbe  protection  of  ihe  pub- 
lic aeainst  the  evils  resulting  from  incapacity 
and  ignorance.  And  neither  the  14lh  Amend- 
ment  of  the  Federal  Constitution,  nor  arlicle 
33  of  tbe  Bill  of  HighU  of  the  Coostitution  of 
this  State,  was  designed  to  limit  or  restraio  the 
exercise  of  this  power.  It  is  in  the  exercise  of 
this  powertbatnoone  is  allowed  to  practice  law 
or  medicine  or  engage  in  the  business  of  h  drug- 
gist unless  be  shall  bave  tieen  found  competent 
and  qualified  in  tbe  mode  and  in  the  manner 

Krcscribed  bv  tbe  statute.  And  aitbougb  Ihe 
usiness  and  trade  of  a  plumber  may  not  re- 
quire the  same  training  and  experience  as  some 
other  pursuits  in  life,  yet  a  certain  degree  of 
training  is  absolutely  necessary  to  qualify  one 
as  a  competent  and  skillful  workman.  We  all 
know  that  in  a  large  city  like  Baltimore,  with 
its  extensive  system  of  drainage  and  sewerage, 
tbe  publichealth  largely  depends  upon  the  prop- 
er and  efficient  manner  in  which  tbe  plumbing 
work  is  executed.  And  this  being  so,  tbo 
Legislslure  not  only  has  the  power,  but  it  is 
eminently  wise  and  proper  that  it  should  pro- 


Ebstuoxt  Ooubt  or  Atfbau. 


Am., 


tMs  ■ome  mode  by  wbich  Ibe  qualtflcatloiu  of 
peisouB  engaged  Id  that  buslnesa  sball  be  de- 
tennliied. 

In  coDBtdeTing  the  power  of  the  Legtslature 
to  impoae  restTaiata  upon  all  peraona  engaged 
In  renain  pursuits,  Ibc  supreme  court  aays: 

"The  nature  and  ex  lent  of  the  quaiiScaiioas 
required  must  depend  primariiy  upon  tbe  iudg- 
inent  of  tbe  State  as  to  their  necessity.  If  tliey 
■re  appropriate  (o  the  calliae  or  proiFessioD  and 
attainable  by  reasonable  application  noobjecttoti 
to  tbeir  validity  can  be  raised."  Dent  t,  Wat 
Virainia.  12B  M.  8.  114  [83  L.  ed.  B23]. 

Tbc  Act  of  ISBfl,  uow  before  us,  provides  iit 
the  first  place  Ibst  no  one  shall  enga^  in  the 
business  of  piumbing  except  ibose  (luallfied  to 
work  as  resl^t^Kd  plnmbers;  and  further  that 
BO  one  BhaQ  be  qaaliflcd  U>  work  la  a  regialeied 


plumber  nnl«n  he  shall  have  made  ap plica IIod 
to  and  received  from  the  Stale  Board  of  Prac- 
tical Plumbers  appointed  by  the  gOTerument  » 
cerliflcate  aa  to  hia  compeh-ncy. 

Tbeae  requirementa  are  appropriate,  and  re 
laic  to  the  business  of  plumbing,  and  are  such 
as  tbe  Legislature  deemi'd  nece»iary  end  proper 
for  Ihe  protection  of  tbe  bealth  of  the  people 
of  Baltimore  agalnal  ihe  cooaequences  result- 
ing from  tbe  work  of  Incompetent  end  inez- 
Brienced  pKimbera.  Tbey  are  la  themaelTca 
ir  and  reasonable,  and  impose  no  restraint  or 
qualiflcalion  wbicb  may  not  be  complied  with 
by  reasouable  training  and  eiperieuce.  Such 
an  Act  Is  but  tbe  ordinary  exercise  of  tbe  police 
power  of  tbe  Stale,  and  does  not  violate  in  anj 
sense  tbe  constilul  innal  rigbla  of  tbe  U  ~  ~    ~ 

Judgment  apmud. 


KENTUCKY  COURT  OP  APPEALS, 


JOHNSON  a  ol.,  Apptt.. 

ft 
David  ELEIN8  and  Wife. 

( Kf.......) 

1.  Tha  flKt  tba.*  Imnd  wk*  piirchaawd 
with  pemalOD  moneT-  ana  a  ooDveyanoe 
thereof  made  to  the  penalaner's  wife  doea  not  ex- 
empt It  fram  Uabllltf  for  his  dabU,  under  D.  B. 
Bev.SUt..ll7(T. 


8>  A  eoroa«r  oa^uiot  ax«eat«  proc—  di- 
reotad  to  tha  sltcriff,  under  Code  of  Practice. 
IttT.  Where  tbaooroaar  la  authorized  to  Botthe 
pEooeaa  must  be  dlreoled  to  him. 

(April  17.  UBOJ 

APPEAL  by  plnlntiffs  from  a  Judgment  of 
Ibe  Circuit  Court  for  Larue  County  dia- 
mtssing  tbe  cumplsint  In  an  action  brought  to 
■uhiecl  ptopcHy,  alleged  lo  have  been  fraudu- 
leaily  aaalgned,  to  tbe  payment  of  a  debt.  Af- 
firmed. 

The  facts  sufflcientlj  appear  In  the  apinion. 

Meur*.  H.  S.  Johnson  aud  John  W, 
Oore  tor  appellants. 

Mr.  D.  H,  Smith  foe  appeUeea. 

Holt.  J.,  delivered  the  opinioD  of  the  court; 

Tbe  appellants,  having  a  Judgtnent  in  tbe 
Green  Circuit  Courl  agiiinat  Ibe  appellee  David 
Elkins,  sued  out  an  exek.'UtioD  to  the  County  of 
Latuc,  where  the  debtor  tben  residerl.  It  nas 
directed  lo  tbe  abeiiS.  but,  there  being  none  at 
tbe  time  in  the  county,  it  was  received  aud 
nturiie<l  by  tbe  coroner  "No  property  found." 
Tliis  action  was  then  brought  in  Ibe  Larue  Cir- 
cuit  Court  lo  subject  to  tbe  payment  of  tbe 
Judiimenl  a  tract  of  land  oF  sixty  three  acres, 
aituale  in  aald  county,  which  had  been  con- 

Non.— f^iufon  monov- 

Pn>teotkHifr\>nianaobiDflot,  Bee  note  to  Bolmes 
T.Tallada  iPb.)  8  L.  B.  A.  SU. 

Fmoeedsming-led  with  other  funds  not  eiempL 
See  Vatea  County  Mat.  Bank  v.  Caipanter,  TUB. 
A.  UT,  U«  N.  T.  BGOl 

8L.  B.A. 


Baa  also  II  L.  E.  A.  110. 


veyed  to  the  wife  of  the  dpbloT  Elklna  by  one 
Noe.  Tbe  petition  aveta  that  tbe  land  was  in 
fact  psiii  tor  by  the  debtor,  and  that  it  naa 
conveyed  to  tbe  wire  lo  defraud  bis  creditors. 
The  copy  of  the  eiecution  which  issued  to 
Larue  County  shows,  at  leaat  prima  facie,  that 
the  appellsnra  debt  wascreal^  before  tbe  land 
was  purchased.  It  bears  interest  according  to 
it  from  October  14,  1887,  and  thf  purchase  was 
□ot  msde  until  November  1,  18!iT.  It  appeara 
tbot  tbe  land  was  paid  forwilb  pension  mnuey 
of  tbe  debtor,  drawn  from  the  Dniied  States 
governmuDt.  Tbe  money  ilaelf  never  came  t» 
bis  bands.  The  check  for  it  did,  and  was  in- 
dorsed by  him  to  one  Hoover,  wbo,  for  the 
debtor,  drew  the  money  upon  il,  and  out  of  It 
paid  Noe  for  the  land.  It  ia  now  claimed  that 
the  money,  when  paid  to  Noe,  was  in  ihe- 
couree  of  transmissiou  to  the  pensioner,  and, 
being  tlieretore  exempt  from  seizure  for  tb» 
debts  of  Ibe  penHoner  by  tbc  United  ^lalea 
Statute,  It  was  no  fraud  upoo  his  credilor  to 
invest  it  in  the  land,  and  have  the  deed  u.]t.ea 
to  Ihe  wife. 

Section  4747  of  the  Revised  Statutes  of  the 
United  Slates  pruvldes:  "No  sum  of  money 
due  or  to  become  due  to  any  pensioner  aball  M- 
liable  to  atiachment,  levy  or  aeizuie  by  or  un- 
der any  legal  or  equitable  process  whatever, 
whether  tbe  same  remains  wiib  the  pension 
ofDce,  or  any  oillcer  or  agent  ibereof,  or  ia  in 
course  of  transmiaslou  to  the  penaiooer  entitled 
thereto,  but  sball  inure  wholly  to  the  beneUt 
of  sucb  pensioner." 

It  has  been  repeatedly  decided  by  this  court 
that  after  tbe  money  reaches  tbe  bands  of  the- 
pensioner  it  is  no  longer  e.vempt.  HMon  v. 
K-'a/Art-,  82  Ky.  60j  Rudipeth  v.  Harrisja,  «. 
Ky.  L.  Rep,  804. 

In  the  lust-named  case  It  was  beld  that  tbe 
fact  that  land  was  purchased  with  ptnsinn 
money  did  not  exempt  it  from  llabiliiy  for  Ibe 

In  tbe  Citse  of  Sinu  v.  WaCtham.  7  B.  W.  Rep. 
657,  Ihe  money  llaeir  did  not  come  to  Ibebaoda 
of  tbe  pensioner,  but  a  check  did; and  tacliana- 
fcired  11  lo  another  persiin,  wiili  directions  to 
draw  the  money,  ana  pay  Jt  lo  hia  aona,  lo  tie, 
and  which  was,  used  by  ihem  in  paying  for 


HoLi^ND  V.  OtTiEBNS'  8A.TiiiaB  Bahs, 


SOS 


tend,  wbicb  wu  coDveyed  to  them.  It  was 
beU  tbst  the  load,  so  held  by  them  by  voluit' 
tuy  conveyance,  ww  liable  for  the  peoBioaer's 
debc 

These  caM*  are  decfdve  of  thU  ooe,  ao  far  ob 
thii  question  ia  concerned.  Another  one  pre- 
aenta  itself,  however,  which  doubtless  con- 
trolled tbe  lower  court  in  dismissinf;  the  action 
of  the  appellants.  A  creditor  may  sue  in  eqiiiiy 
to  set  aside  a  convey ance  of  land  by  bis  debtor 
•s  fraudulent,  upon  a  return  of  nvlla  bona 
upon  an  ezeculioQ  issued  from  a  court  having 
jurisdiclinn  to  sell  land;  or  be  ma;  do  so  nilh- 
out  it,  provided  he  sues  out  an  atlacbmeuc 
upon  any  of  the  grounds  mentioned  in  our 
CxMie  of  Practice,  and  in  conformity  to  its 
proTisiins.  He  may  adopt  either  course,  but 
one  or  the  other  must  be  pursued.  Marts  v, 
Pfe^fer.  80  Ky.  800;  Eylt  v.  (yjVeil.  10  Ky.  L. 
Sep.  709. 

In  Ibis  Instance  tbe  avermentsof  the  petition 
are  not  sufflcieut  to  sustain  the  action  upon 
the  last' named  ground. 

It  la  evident  the  action  i*  attempted  lo  he 
based  npoa  the  returc  of  "No  property"  upon 
tbe  execution  which  Issued  to  Larue  County. 
By  seMion  667  of  the  Code  of  Practice  eveiy 
process  in  an  action  roust  tje  directed  to  tbe 
sheriff  of  tbe  county.  If  be  be  a  porly  to  the 
suit,  or  intei'eated  In  It,  then  it  must  be  directed 
to  tbe  coroner;  or,  If  he  be  Interested,  then  to 
tbe  Jailor;  or,  if  all  theae  officers  be  interested. 


then  lo  any  constable;  at>d  a  anmmona  or  ui 
order  for  a  provisiona)  remedy  may,  at  tbe  re- 
quest of  the  party  in  whose  behalf  it  Is  Issued, 

be  directed  to  any  one  of  tbe  officers  sbova 
named,  if  he  be  not  a  party  to  nor  Interested 
in  the  action. 

It  was  held  in  tbe  case  of  Mmderton  t. 
Specher,  79  Ky.  509,  that  an  attacliment  must 
be  executed  by  the  olScer  to  whom  it  is  di- 
rected, aud  that  it  cannot  be  eieculed  by  ao7 
□fflcer  to  whom  it  might  have  been  directed, 
as  is  specially  provided  by  section  47  of  the 
Code  as  to  a  summons.  The  word  "process." 
as  used  In  tbe  Code,  Includes  an  execution.  It 
was  80  decided  in  the  case  of  Ooady  v.  Saa- 
der$,  10  Ey.  L.  Rep.  912,  where  It  is  also  held 
that  an  execution  from  a  circuit  court  or  a 
court  of  like  Jurisdiction  must  be  directed  to 
the  sberifl,  unless  be  be  a  party  lo  tbe  action, 
or  iniereated  In  It,  and  tbst  it  must  be  directed 
to  the  officer  by  whom  It  is  to  be  eieculed. 
Tbe  return  by  ILe  coroner,  therefore,  upoti  the 
appellants'  eiecullou  is  a  nullity.  He  bad  no 
right  lo  handle  it,  It  was  not  directed  to  him, 
and  could  be  executed  only  by  the  officer  lo 
whom  it  was  directed.  It  results,  therefore, 
that  there  was  in  fact  do  return  of  nu'la  bona 
to  support  tbis  action.  Tbis  objection  has  not 
been  waived  b;  tbe  appellees.  It  was  raised  in 
the  lower  court,  and  insisted  upon  in  tbe  an- 
swer. It  is  therefore  aTflilable  here,  and  </m 
\  judgment  muitb»  and  it  aj^imtd. 


RHODE  ISLAND  SUPREME  COURT. 


Julia  jr.  HOLLAND  et  at. 

CITIZENS'  SAVINGS  BANE  et  al. 

tiBai.-,-) 

1,   IVotlee  oftbe  pendency  of  Mlrillaffsot- 

tn(  land  m  not  notice  to  a  purohoger  ttiereoF  p«n- 
<knte  UU  ot  nutiera  Mt  up  br  a  subasquent 
ameDdment  to  tlie  bill. 


S.  Wberetwoormorvpersoqsarelntei^ 
ested  In  mortgaged  ppop«rty  subjeoi  to 
the  mort^Ke,  and  one  or  tbem  pars  the  mnrt^ 
gage  debt  for  bis  own  proteatlon,  be  Is  entitled, 
not  to  have  tbe  mortxage  awt^ned  to  blm.  but 
slmplr  to  tucoeed  to  the  Ilea  ot  the  mortg^sa 
BgHtnstrheotbera  Id  equity,  to  the  eiteniot  his 
olalm  a«alnst  ihem  tor  IndemnlCf ,  by  way  of  sub- 
roffatlon. 

8.    One  irbo  p»j*  »  aiartga^  Is  not  entitled 


Uawm.—iruic*  of  pmdcncv  <tf  •«'':  «f Mt  of- 

Ut  pendens,  which  in  a  cbanoery  suit  beglaa  with 
(lie  Slmr  of  Ibe  bill  and  iierTloe  of  subpteaa,  and 
continues  until  ttie  Snal  orders  are  taken  In  the 
one,  iBDotloe  ol  every  fact  contained  In  tbe  pteud- 
Inn  whlcb  la  pertinent  to  the  Issue,  and  or  ttaeoon- 
tenuol  eitilbltsto  ttie  bill  wfalcb  are  produced  and 
proved.  Hurrar  v.  Lf  Ibum.  £  Johna.  Cb.  411. 1  N. 
T.  Ch.  L.  ed.  140;  Hurra;  v.  Flnster,  2  Johna  Ch. 
liM  M.  Y.  Ch.  L.  ed.  aaO;  Cook  v.  MaocluB,  BJobia. 
Cb,  W,  1  N.  Y,  Ch.  L.  ed.  lOlB;  Bedgwlok  v.  Clove- 
land,  T  Pals«.  an,*  N.  T.  Ch.  L.  ed.  UB;  Tan  Hook 
V.  TliTocknianoa.  8  False.  3S,  4  N.  Y.  Ch.  L.  ed.  S8B; 
Jackson  V.  Lome,  4  Sandr.Ch.  381,7  N.Y.Ch.L.ed. 
Utf^Qrlffltb  V.  0[imch.HolIm.Ch.lS3,<IN.Y.Cb.  L. 
Pd-ICBT:  White  v.  Carpenter.  3  Paige, a?,  8N.  T.  Ch. 
L.ed.8e3:3Pom.Bq.Jur.T4,7B:Wam(!rv.Golil8m1ih, 
ItOr.  ItD;  Center  v.  Planters  AH.  Bank,  S2  Ala. TtS; 
King  r.  Bill.  ^  Conn.  SSS;  Low  v.  Pratt,  58  111  tSB; 
Mtiler  V.  Bberrj,  «  (J.  8. 1  Wall  S87  {17  I-  ed.  827): 
Jonea  f.  Luek,  I  Met.  (Kr.)  BfiB;  Lewja  v.  Men,  1 
Srrob.  Kq.  lift  Scone  v.  ConnnUr,  1  Uet.  (Ef.)  ttS. 

Tbe  rule  la  thai  nuclce  iiruinff  rrom  a  bill  filed  la 
antloeof  wliat  that  bUI  coutalna  and  nothlnff  more, 
and  atwuld  not  tie  aitendiid  Lerond  the  property 
8L.  RA. 

See  also  44  L,  R.  A.  479. 


which  Is  the  aubjeot  ot  tbs  auft  If  land  la  affected 
b;  collateral  prooeedlnn  In  a  cauae  where  tbe  lilll 

Iteelfdoea  notaffeat  It.  actual  notice  ot  aucti  pro* 
ceeillnga  must  be  proven  to  cbarga  a  purchaaer. 
Qriffltb  V.  Grtfflth,  Hottm.  IW,  B  N.Y.  Ch.  Led.  IID* 
Carr  v.  Callagbiui,  S  Lltt.  888;  Fnikes  v.  Rrown.  ) 
BlBclit.KM;EdmoDdav.Cren8baw,JMoConl.Eq.2M, 

A  jIurobBSer  ot  real  estate  while  s  suit  la  pending 
ooncemlng  It  la  tiound  by  tbe  result  ol  the  suit, 
when,  at  tbe  time  ot  tbe  purcbaae.  tbe  nature  ot 
the  claim  upon  tbe  propertr  was  disoloaed  br  th* 
pleadlnffs.  Wllaon  t.  UetSln,  U  Ind.  41:  Kern  t. 
Hailerlii^,  U  Ind.  44S:  Briti  v.  Johnson,  aS  lud.  SOI; 
Leltch  V.  Wella.  *S  N,  Y.  sai. 

lAs  pendena  Bllecia  a  purobaser  with  cOBStruotlva 
notice  ol  all  tbe  taota  tbat  are  apparent  un  tlie  fuoa 
ot  tbe  pleadings  at  the  time  be  takes  bis  deed,  and 
ot  sucb  other  facts,  aa  those  tacts  neoe^surll;  put 
him  upon  Inquiry  tor,  and  as  aucb  Inquiry,  piiiv 
aued  with  nrdlDary  diligence  and  prudence,  would 
briDK  to  hla  knowledge.  Jonea  v.  UcKarrin,  08  Me, 
341. 

Doctrine  ot  lis  pendent  generally.  See  note  to 
Houaton  v.  TIniinerman  (Or.)  4  L.  R.  A.  714. 

What  Indlspenaable  lo  give  effect  to  doctrine. 
See  nob  to  Baaton  *,  Shafer  (Ohio)  I  Ik  B.  A  Ufc. 


BaoDK  Iblass  Bdfsbub  Coost. 


to  In  ast^nient  thereof  on  tbe  vrouad  that  It 
covers  ottior  proiiert^  than  big  ovD,  and  becauae 
oompliistluiis  have  arlsealD  the  settlentent  of  tbe 
murtRHiRir'*  eeUte  maklnjr  It  Important  (or  hlia 
to  bave  an  aeeigamant,  where  the  divided  owner- 
■blpand  thaoompUoacioiu  have  arisen  after  the 
mortgage  naaslTsa. 
4.  ThetltleofabonftfldAparchmaerfor 
value  without  nuiloe  at  a  mortcaBe  Bale  )3  not 
affected  by  the  fact  that  the  holder  of  the  mort- 
gMge  had  prevenled  a  tender  by  refusJns  to  ma- 
cept  paymeot  eioept  on  oondliioua  which  he  had 

B-  A  a&le  under  k  power  ■•>  a  mortaas«  wUl 
not  be  enJolDOd  or  set  aside  qd  the  cround  of  a 
perversion  ot  the  power  to  Improper  purpoaea, 
where  the  mortdaitee  la  acting  within  tha  letter 
of  his  power,  unless  tbe  perveralon  la  very  olearli' 

6.  Perversloii  of  the  power  to  sell  land  un- 
der a  mortir.ige  Is  nut  shown  by  the  fact  that  lome 
adveDUufe  ma;  accrue  to  the  mr>rtgnHee  besides 
tlie  payment  of  the  debt,  or  an  advaatatre  m&y 
Incidentally  aoorua  thereby  lo  othera. 

(March  1,  IseOJ 

BILL  In  equity  to  procare  cancellallon  of 
cerlain  morLgage  sales  and  to  compel  a 
tnnaCer  of  the  moTtgng«8  to  the  owner  ot  tbe 
tnorlguged  premiseB,  or  to  redeem  Ibe  premises 
from  the  sales.  On  demurrer  to  bill.  JtiM- 
tained. 

The  facts  are  rully  Blaied  In  the  opinion. 

JJettn.  Jolm  E.  Leater,  Amasa]  H.  Ea- 
ton and  Herbert  Altar  'or  cotnplaiDania. 
\   Mr.  Jamei  H.  Ripley  for  respondeat,  the 
Cltizeoa'  Savlogg  Bunk. 

JUeUTt.  Simon  S.  Lapham,  Charlea  E. 
SalUbuiT  and  Daniel  W.  Fink  for  the 
olUei  respondenta. 

Dorfise.  Oh,  J.,  delivered  theopiuioa  of  tbe 
court; 

The  bill  Bhovia  that  John  E.  Lester,  late  of 
Frovldecre.  died  Junuary  20,  18»0,  leaving  a 
will  by  which  he  devised  the  larger  part  otTiis 
homtBietid  estate,  subject  to  certain  condiiions, 
to  bis  son  John  Erustus  Lester;  that  said  lioinc- 
itead  estate,  when  saiil  John  K.  died,  was  sub- 
ject to  two  mortgages,  lor  $8,000  each.  Riven 
to  the  Mecbaoic-s'  Savings  Bank,  one  dated 
Bcptembpr  10,  1875,  and  the  other  March  3, 
1878;  tbat  said  bank  transferred  them,  August 
IS,  1884.  to  the  Ciiizena'  Savings  Bunk:  that 
September  29,  18S8,  said  Ciiizens'  Saving 
Bank  adrerl  ii^ed  sniil  homesiead  estate  for  sale 
OD  October  20,  1S8S,  under  tbe  powers  in  said 
mortgage;  and  that,  previous  thereto,  said  John 
Eraatua  Lester  had  conveyed  bis  ioierest  in  said 
estate  to  the  compiainant  Julia  J.  Holland. 
This  bill  was  tied  October  IB,  1888.  It  set 
forth  tbat  said  Julia  had  offered  to  pay  said 
Citizens'  Savings  Bank  the  amount  due  on  the 
mortKsjies  end  expenses,  provided  the  Bank 
would  assign  the  moiign^s  lo  her,  or  lo  some 
perBOti  named  by  her,  but  tbat  tbe  Bank  had 
refused  U>  do  so.  The  bill  repealed  the  offer, 
and  prayed  that  the  Bank  might  be  compelled 
to  accede  to  It,  and  also  tbat  tbe  sale  might  be 
enjoined.  The  complainant  prayed  for  a  pre- 
liminarv  tnjunciion,  which  the  court  denied. 
The  bill  also  ahowed  tbat  John  K.  Lester  died 
leaving  other  real  esiale,  likewise  mortgaged, 
•nd  two  other  aona,  to  one  of  whom,  James  C. 
8  L.  R.  A. 


Lester  by  name,  he  devised,  subject  to  certain 

conditions,  ttesides  other  real  estate,  that  por- 
tion of  the  homestead  estate  which  he  did  not 
devise  lo  sdd  John  Erastua,  go  tbat  ttie  twi> 
1.1,000  morigagea  covered  the  estate  devised  to 
said  John  Erastus,  and  overlapped  upon  tbat 
which  was  devised  to  said  James  C.  Lester. 
Tbe  bill  as  originally  died  set  forth  certain 
complications,  which  it  alleged  had  arisen  in 
the  settlement  of  the  eelate,  off ecting  the  rights 
of  said  John  Erastus  and  tbe  saia  Julia,  hia 
grantee,  making  it  difficult  for  her  to  pay  oS 
the  mortgages,  and,  at  tbe  same  time,  impor- 
tant for  her  to  bave  them  assigned  to  ber.  The 
bill  has  been  amended,  and  as  amended  seU 
forth  that  the  homestead  estate  was  sold  Kt 
mortgagee's  sale  October  20, 1886,  lo  one  Orria 
B.  Jones,  and  afterwards  was  conveyed  bybim 
to  one  BoBwell  O.  Wbitoey.  Jones  and  Whit- 
ney bave  been  made  perlies  to  the  bill  asamend- 
ed.  The  bill  now  asks  tbat  tbe  sales  may  be 
canceled,  and  tbat  said  Julia  may  have  said 
mortgages  transferred  to  her  on  paying  ll>e 
amount  due  thereon,  or  that  she  may  be  al~ 
lowed  to  redeem.  The  Bank  has  demurred  to 
tbe  bill  generolly  for  want  of  equity,  and  the 
case  is  before  us  on  said  demun-er. 

The  amended  bill  sets  forth  reasons  for  relief 
not  set  forth  in  the  original  bill:  but  it  alle^ 


fore,  acquired  a  good  legal  title  to  Ibe  estate, 
and  communicated  it  to  his  rrantee;  and  tbe 
grantee,  as  le^^al  owner.  Is  entitled  to  bold  tbe 
estate,  unless  the  complainant  Julia  can  show 
some  equity  which  gives  her  a  right,  as  against 
bim,  to  tbe  relief  prayed  for.  But  she  can 
bave  no  equity  against  bim  unless  he  and  his 
grantor  hod  notice  Iboieof  when  they  pur- 
chased. Tbe  amended  bill  almply  avers,  in 
regard  to  Jones,  tbe  purchaser  at  the  mortga- 
gee's sale,  that  he  bad  notice  of  the  pendency 
of  this  bill,  which  raesns,  of  course,  the  bill 
before  it  was  amended,  tbe  amendment  having 
t>een  made  aince  tbe  sale.  Tbe  averment  in 
regard  to  Whitney,  the  present  owner,  is  that 
be  purcbused  with  notice  ot  tbe  complainants' 
rights.  The  averment  is  very  general.  Slory, 
Eq.  PI.  s  393. 

But,  whatever  notice  Whitoer  may  have  bad, 
he  would  take  the  estate  subject  only  to  tbe 
equities  which  it  was  subject  to  In  Ibe  bands 
of  his  grantor,  who.  as  we  have  seen,  is  simply 
alleged  lo  have  had  notice  of  Ihe pendency  of  the 
bill  as  originally  filed.  Tbe  question,  (hen, 
supposinssuch  notice  SkifBcient,  is  whether  the 
bill  as  orii^inHlly  filed  disclosed  equities  enlit* 
ling  said  Julia  lo  the  relief  now  prayed  for. 

We  will  first  consider  wbeUier  tbe  bill  as 
originally  filed  showed  that  the  said  Juliu  bad 
any  right  to  ha/e  the  mortgages  assigned  lo  her 
upon  paying  to  the  bolder  tbe  amount  due 
thereon,  together  with  the  expenses  incurn>d 
by  tbe  holder  in  advertising,  etc.  The  rule 
which  Is  the  more  generally  recognized  is  thai 
a  mortgagee  cannot  be  required  to  assign  tbe 
moTlgageupon  receiving  the  amount  duelhere- 
on  unless  tbe  person  making  payment  is  en- 
tilled  (o  such  assignment  for  some  equtlabla 
reason,  but  can  only  be  required  to  release  or 
discharge  tbe  debt 'and  mortgage,  or,  if  tbe 
person  making  payment  prefers,  to  surrender 
tbem  to  bfm,  uncanceled.    This  la  becauae  tbe 
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tnortgagee,  Ifke  u;  olber  creditor,  is  Dot  \ia' 
4ler  nnj  oblleBtiOD  to  sell  and  trsasfer  bis  claim 

to  another,  but  is  only  under  obllEatioa  to  ac- 
cept pajmont  thereof  when  duly  tendered,  and 
because  be  is  entitled,  under  bis  morlgage,  If 
the  debt  is  not  paid  as  stipulated,  to  sell  tbe  es- 
tate for  its  payment,  or  to  foreclose  in  some 
otber  mode,  as  provided  by  law.  Ohedel  t. 
MiOard,  18  R.  I.  481;  BvOer  r.  Taller,  S 
Oray,  45S;  Lamtaa  v.  Drake,  lOS  Mass.  SS4; 
jAimb  V.  Monlague,  118 Mass. 863;  Jlamillony. 
DM*,  18  N.  J.  Eq.  327;  Bigelov)  y.  Camedy,  86 
H.  J.  Eq.  B57;  OaUaood  v.  OatetBood/K  Ta. 
407;  Cliox  T.  WiUiamt.  74  Uo.  429;  ElUaorlA 
T.  ioivtwMd,  42N.T.89. 

The  question,  then,  is,  Wbat  is  siicb  a  reason 
as  ivitl  give  a  tigbl  lo  Lhe  assi^^nnient,  and  does 
&ny  such  apply  in  favor  of  said  Juliaf  The 
cases  hold  tbat  a  surety  paying  ibe  debt  is  en- 
tiiled  to  have  the  mortgage  assigned  lo  him, 
«nd  it  bos  been  said  that  the  equity  would  like- 
wise reach  to  anyone  else  personally  bound  lo 
pay  the  debt  by  reason  of  a  similar  relation  to 
it,     Ooteteood  v.  Gateuiood,  tupra. 

And  so.  doubtless,  the  mortgagee  might  be- 
coiDe  subject  to  tbe  equity  b;  reason  of  bis 
own  contract  or  cooducl.  Further  than  tbls 
we  do  not  find  that  the  cases,  except  In  New 
Yori,  admit  the  equity,  their  doctrine  being 
tbat  nbere  two  or  more  persona  are  interested 
in  morlgaged  properly  subject  to  the  morlgare, 
and  one  of  tbem  pays  tbe  mortgage  debt  for 
his  own  proleetion,  he  ia  entitled,  not  to  have 
tbe  morign^e  assigned  to  him,  but  simply  to 
mcceetl  to  the  lien  of  the  mortgage  againat  tbe 
ollieia  in  equity,  to  the  extent  of  his  claim 
■gainst  tbem  for  indcranlty.  by  way  of  subro- 
galion.  This  seems  to  us  to  be  the  correct 
dodrine.  The  right  of  the  mortgagee  orig- 
loati's  in  tbe  mortgage;  and  we  do  not  see  how, 
on  principle,  after  the  morlzage  has  been  given, 
any  other  person,  by  acquiring  an  interest  In 
tbe  mortgaged  properly,  can  acquire  an  equity 
apminst  bim  at  variance  with  his  right,  so  long 
SH  he  himself  does  nothiag  to  create  it.  3 
Jones,  MorL  §§  1088.  10(J7. 

The  bill  aa  originally  filed  sbows  only  two 
grounds  on  which  the  complainant  Julia  could 
claim  to  have  tbe  mortgages  assigned  to  her, 
namely:  firtt,  because  tbe  mortgages  cover 
other  property  than  ber  own;  and,  aeeond,  be- 
cause certain  complications  set  forth  in  the  bill 
Imd  arisen  in  tbe  settlement  of  th^  mortgagor's 
estate.  But  said  divided  ownership  and  said 
coni|>licTitions  are  both  matters  arising  after  tlie 
morlgii::(S  were  given,  and  matters  with  which, 
ao  far  as  appeared  by  said  bill,  neither  the 
original  mortgagee  nor  its  asi^igiiee,  the  Cit- 
izens' Savings  Bank,  bad  had  anything  to  do. 
The  bill  as  oriRinally  Gled,  therefore,  did  not 
■how  any  equitable  ground  on  which  said  Julia 
was  entltlei!  lo  have  tbe  mortgages  assigned  to 

The  said  Julia  contends  tbat  sbe  is  enlillcd, 
U  not  to  have  tbe  mortgages  assicned  to  ber,  to 
redeem  tbem,  nolwith^linding  the  sale.  She 
admits  that  vheu  she  filed  her  bill,  and  when 
lhe  sale  occurred,  she  had  not  paid,  or  tendered 
payment  of,  the  mortgage  notes  thea  overdue; 
put  her  claim  is  that  no  tender  was  necessary, 
because  (he  Bank,  then  holding  the  mortgages, 
prevented  ber  making  tender  by  Informing  her 
that  payment  of  the  two  $8,000  mor^agea 
«  L.  R.  A. 


would  not  tw  received  nulepi  sbe  also  paid  a 
mortgagefor  |8, 000  given  to  the  Bank  by  James 
C  IiBster  aforenamed,  after  bis  father's  deatb, 
upon  the  portion  of  tbeealaledevised  tobim  by 
bis  fathers  will,  and  therefore  covering  a  part 
of  the  bomeetead  estate  covered  by  said  two 
mortgages.  If  this  was  so,  the  effect  was,  In 
our  opinion,  not  to  defeat  the  power  of  sali^ 
but  only  to  make  the  saleuoder  Jtotfeosiveaod 
Inequitable  on  the  part  of  the  Bank;  and  a 
bona  fide  purchaser  for  value,  without  notice, 
would  still  get  a  gbod  title.  For  tbe  purchaser 
to  be  affected,  be  must  bare  bad  notice.  Jtn- 
kint  V.  JoTUt,  2  Giff.  U9;  Monlague  v.  Daiea, 
13  Allen,  897;  OraTitton  v.  Oram,  97  Mass.  459. 

The  question  is,  therefore,  whether  tbe  bill 
aa  originally  Bled  gave  such  notice,  notice  in 
no  Other  form  being  alleged.  We  do  not  find 
tbat  it  did.  It  made  no  mention  of  Ibe  mort- 
gage for  $8,000,  the  same  being  first  set  forth 
in  one  of  the  amendments.  It  did  not  allege 
any  previous  tender  or  even  offer  of  payment, 
simply  as  such,  but  only  au  offer  to  pay  the 
amount  due  on  the  mortgages  for  an  align- 
ment of  them.  It  ia  not  clear  that  tbe  bill  it- 
self offered  payment  anconditionally,  though 
It  contained  a  formal  prayer  to  redeem.  Of 
coaiae,  tlie  mere  pendency  of  a  bilj  lo  redeem 
would  not  suspend  the  power:  for  that  would 
defeat  the  purpose  of  tbe  power,  which  is  to 
avoid  the  delay  of  a  suit,  Adamt  v.  ticoil,  7 
Week.  Ttep.  218;  2  Jones,  Mortg.  g  1797. 

We  do  not  think  the  said  Julia  ia  entitled  to 
redeem  as  against  tbe  present  owner  for  tbe 
second  ground  assigned. 

Tbe  said  Julia  claims  a  right  to  redeem  on 
another  groimd,  namely,  a  perversion  of  tbe 
mortgage  power  to  purposes  for  which  it  was 
not  given.  Tbe  poner  la  given  to  the  mort- 
gagee for  the  purpose  of  enabling  him  to  collect 
his  debt  more  readily  than  he  could  by  suit. 
snd  if,  instead  of  using  It  for  that  purpose,  be 
attempts  to  use  It  from  an  III  motive,  to  oppress 
the  debtor,  or  to  acquire  the  property  himself, 
or  to  serve  the  purposes  of  others,  tbe  court 
considers  it  a  fraud  upon  the  power,  and  may 
enjoin  tha  sale,  or,  if  the  sate  haa  been  made, 
may  aet  it  aside,  in  a  proper  case.  2  Jones, 
Mortg,  §  1801;  Bobertmn  v,  Norri*,  1  Qiff.  431; 
Fotter  V.  Hvnlie*.  51  How.  Pr.  80. 

But  It  Is  a  delicate  mailer  for  the  court  to  in- 
terfere on  this  ground,  where  the  moilgairee  ia 
acting  within  Uie  letter  of  his  power,  and,  to 
warrant  it.  the  perversion  should  be  very  cleai  ly 
and  specifically  alleged.  2  Jones,  Mortg.  glB04: 
Vaughan  v.  Marable,  04  Ala.  60. 

Of  course,  it  does  not  follow,  because  some 
advantage  may  accrue  to  the  mortgagee  from 
the  sale  besides  Ibe  payment  of  Ibe  debt,  or  be- 
cause an  advantage  may  incidentally  accrue  lo 
others,  that  the  power  Is  perverted;  and  tbe 
mortgagee  cannot  t>e  required  to  forego  the  ex- 
ercise of  it  simply  for  that  reason.  2  Jones, 
Mortg,  §  1803. 

Tbe  bill  as  origlnRlly  filed  aet  forth  tbat  John 
K.  Leater,  when  he  died,  was  indehled  to  bis 
son  John  Erastus  in  about  $21,000;  that  James 
C.  became  executor  of  the  will:  and  that,  aa 
such,  and  as  devisee  under  it,  he  procured  from 
John  Eraatui  a  release  of  said  John's  claims 
against  the  estate  in  conaideralioD  of  an  agree- 
ment on  bis  part  to  pay  to  said  John  certain 
sum*  of  money,  and  to  deliver  to  raid  John  tlM 


Illuou  Bupusxb  Cooby. 


porllnn  of  tbe  eatate  devised  to  blm,  at  tbe  time 
appoin'ed  bv  the  will  for  delivery,  freed  from 
tbe  mortgRgea;  tbataaidJamespaidMid  money 
In  pait,  but  died  bt-f  ore  carrying  out  the  rest  of 
■aid  BgreemeQt;  Chat  Warren  R.  Perce,  one  of 
tbe  dcTendHnta,  nbo  aurvived  bim  \u  tbe  ad- 
min is  Lrat  Ion,  boa  refused  to  complete  carrying 
It  out:  and  tbat  iaid  Juiin  bas  brought  suit  in 
eqiiitj  aj;aiaat  him  to  compel  him  to  carry  It 
oul.  The  bill  alwi  set  fortb  that  said  Perce 
had  collected  Ibe  reaie  of  the  estate  to  a  large 
amouut,  aod  that,  tbougb  having  money  enougb 
to  pn;  tbe  iotercat  on  the  m(<rteagea.  he  bad 
refusi-d  to  do  ao,  and  suffered  the  estate  to  be 
advertised  for  sale  under  them,  and  that  said 
Julia  "ia  informed  and  believes,  and  therefore 
clinrgea  it  to  be  true,  Ibal  said  Perce  and  oihera 
aod  said  Bunk  bave  (»mbincd  together  For  [he 
purpose  of  allowing  aaid  property  to  he  sold 
UDder  aaid  mortgaj^,  and  thereby  defeat  the 
purposes  of  said  former  bill  brought  againat 
said  Perce  and  others." 

The  charge,  it  trill  be  observed,  is  not  that 
the  Bank  either  aold  or  intended  to  sell  under . 


tbe  moitgaee  for  tbe  purpuse  of  defeating  said 

suit,  but  that  said  Perce  and  others  and  tbe 
Bank  comblced  together  for  the  purpoae  of  al- 
lowing tbesale  to  be  made, and  thereby  defeating 
the  suit.  It  ia  not  clear  bon  far  tbe  charge  naa 
intended  to  affect  the  Bank;  for  cerlainlT  tbe 
Bank  had  no  need  to  combine  witb  any  peraon 
for  the  purpose  of  altowing  itself  to  sell  under 
the  mortgages  after  default.  It  is  not  sucb  a 
charge  as  would  entitle  the  complainants  to  re- 
lief against  the  Bank  or  Che  present  owner;  nor 
can  it,  in  out  opinion,  amount  u>  notice.  For 
either  purpoae,  It  should  be  more  direct  and  de- 
terminate. It  is,  at  beat,  a  mere  averment  on 
information  and  belief,  with  nothing  definite 
alleged  to  aubstfintiate  it.  Indeed,  the  counsel 
for  the  complatnania  rely  in  aupport  of  this 
point  rather  on  matter  aet  forth  in  the  amend- 
ments than  on  said  charges  but,  insomuch  as 
there  is  no  allegation  that  the  purchaser  at  the 
mortgage  Bale  had  notice  thereof,  we  have  not 
conaid^ed  the  sufficiency  of  the  matter  so  set 
fonh. 
TAd  denturrar  i»  lutloiiud. 


ILLIKOia  SUPREME  OODRT. 


William  HAMSHCa.  Appt., 
Anna  HAM8HER  a  tO. 


1.  A  Tonng  H«n'«  CIirl«ti»n  AsaociKtlan 

not  eiernlalng  anr  eocdeslastleaJ  control  over  Its 
niemlien,  or  prescrltilagr  BOf  lorm  of  vorablp  for 
tbem.  or  suliiectlaB  them  to  aiir  dlBcJpllne  lor 
failure  to  conform  to  Its  rulea.  la  not  a  oorpon- 
tlon  "  formed  for  rellrtous  purpoaes."  (.  a.,  tor 
purposes  of  reltgloua  worahlp.  eo  aa  to  ba  Inrbld- 
den  by  the  tkirporatlon  Aol  of  IBTt  to  uiquire 
more  than  ten  Bcr«a  of  land.  Tha  anoolatlan 
oontemplat«a  benerolent  and  mlaMooarr  work 
rather  tiian  rellgloua  irorshlp. 
t.  nte  power  of  a  Borpor&ttOD  to  ae- 
qolrA  ftnd  hold  title  to  certain  real  estate 
canaot  tie  quesUoned  by  any  party  except  itte 
Stats,  where  It  tiaa  power  to  bold  real  eatata  for 


APPEAL  by  defendant  William  Hamsher 
from  a  Judgment  of  the  Circuit  Court  for 
UacoD  County  nismi^aing  bia  crossbill  aelling 
up  a  rIgLt  in  LimGelf  to  certain  lands  of  which 
psrtlliou  was  sought  by  the  original  UlL    Af- 

David  F.  Hamsber,  the  husband  of  Anna 
Eamsher  and  eon  of  VV  Illiam  Hamsher,  died 
testate,  February  IB.  1889,  selatd,  interalia,  of 
163  BCrea  of  farm  land. 

His  will,  after  making  a  number  of  special 
be({ucBls,  devised  to  tbe  board  of  dlrecioia  of 
tbe  YouDg  Men's  Cbrialian  Asfociation  of  De- 
catur all  tbe  estate  then  remalniDg. 

Tbe  widow  and  father  were  the  only  aurviv- 
ing  beirs  and  next  of  kin  of  decedent.  The 
widow  renouuced  under  the  will  and  elected  lo 
take  tbe  one  half  of  alt  of  decedent's  properly 
wliicb  would  remain  after  payment  of  debts. 

Anna  Hamsher  In  liei  own  right  and  as  ez- 
SL.R,A. 


I  ecutrix,  together  with  Milton  Jbbnsno,  ber  eo- 
executor,  bled  a  bill  Baking  that  bomeatead  be 
Bet  off  to  the  widow  and  thai  the  remainder  of 
the  real  estate  be  divided  between  the  widow 
and  executors  BO  tbat  she  might  have  the  moiely 
going  to  her  and  the  executors  might  retain  tbe 
otiier  moiety  for  the  purposes  and  trusts  of  Ibe 

William  Hamsber,  who  bad  been  given  an 
annuity  out  of  tbe  income  of  the  estate,  and  ibe 
other  beneticiaries  under  the  will,  were  made 
parliea  defeudant.  William  Hamsher  an- 
awered  and  filed  a  cross-hill  claiming  that  Uie 
devlae  to  the  Christian  Association  was  void 
and  tbat  tbe  land  so  devised  descended  to  him 
aa  heir;  that  he  waa  tenant  in  common  with  tbe 
widow  of  all  Ibe  real  estate:  and  praying  (bat 
partition  might  be  made  lietween  nlnisetf  and 
the  widow. 

The  court  dismissed  tbe  crossbill  and  entered 
a  decree  as  prayed  in  the  original  bill,  and 
William  Hamsher  thereupon  took  Ibis  appeal. 

Memrt.  Buna  A  Park  for  appellant. 

Uutrt.  Ib&b^  R.  niUs,  Andrew  H. 
Mill*  and  W.  C.  Ontten,  for  appellees: 

Tbe  Young  Men's  Cbrialian  A^ciaiion  of 
Decatur,  111.,  does  not  come  within  the  limita- 
tion of  ^  42,  chap.  83.  111.  Stat  (1  iStarr  £  C. 
Stat.  p.  823),  for  the  reason  that  it  is  evident 
from  Its  organization  that  it  ia  a  corporatloo  of 
tbe  cla.'is  "  not  for  pecuniary  profit,"  and 
because  lla  purposes  are,  as  shown  by  its  char- 
ter, eilucational,  bumenilarlan  and  charitable 
rather  than  those  of  religious  worship. 

Qilmer  v.  8tone.  130  U.  8. 68e  (30  L  ed.  734); 
AUrander  v.  TotUtton  Clvb,  110  111.  65:  4  Am. 
&  En^.  Encyclop.  Law,  p.  207,  title  Powtrt 
and  Liabiiitieiof  Corporations,  and  cases  cited. 

The  rights  of  a  corporation  (o  receive  and 
bold  property  can  only  be  called  in  question  by 
the  Slate  in  a  direct  proceeiiing.  and  this  n 
■      ifoa   where   the  grant,   if  Inval- 


particuhirly   true   where   the  f 
idated,  can  only  be  invalidated 


opuL 


1800. 

Alerander  7.  ToUeilon  Otvb,  110  111.  60; 
Bama  t.  SuOdnrd,  4  West.  B«p.  184,  117  111. 
287;  Vidol  V.  Oir^ird,  43  U.  8.  3  How.  ]»9(n 
L.  ed.  230);  Cowtfl  v.  Colorado  Spnagt  Go.  100 
U.  S.  65(26  L.  ed.  647);  .dmert'ean  tft  Foreign  0. 
U.  f.  Tounl,  101  U.  S.  853  (26  L.  ed.  888);  Jona 
▼.  Habtnfiam.  107  U.  B,  174  (87  L.  ed.  401); 
Perry,  Tr.  g  45;  Baker  v.  Neff.  78  Ind.  W; 
Haffanrrd  y.  Dacidton.tl  led.  214;  Bogardui 
T.  3Wni(y  CTutbA,  4  Sandt  Ch.  668,  7  N.  T. 
Cb.  L.  ed.  1247. 


poralion.  vbere  bylaw  it  la  capable  of  taking, 
purcbaning,  holding  and  dUposlog  ol  real  es- 
tate for  purposes  of  lis  orj^salzalinn. 

IJagaard  v.  Davidton,  41  Ind.  314;  CbiMllT. 
Co(wado  Bpringt  Co.  tupra;  A'alonut  Water  S 
Min.  Go.  V.  ClarHn,  14  Cal.  652;  DilloD,  Mud. 
Corp.  g  444. 

Uiider  ihe  law  and  noder  Its  cbaiter,  tbe 
Young  Men's  Christian  .Associaiion  of  Decatur, 
111.,  is  a  charitable  corpomiion,  and  tbta  resid- 
uary legacy  is  achailtahla  bequest,  andu  such 

Btuier  T.  BarrU,  42  HI.  426;  Oermain  ▼. 
Ilallct.  118  ni.  29;  Andreut  v.  Andrtwi,  ItO 
III.  228;  H'int  v.  FoidUt,  121  ni.  2«0;  Santa 
Clara  Female  ArademgY.  Bulliean,  4  West. 
Bcp.  114,  118  Dl.  876. 

Sacrader.  J. ,  d«U?ered  tbe  oplnloa  of  the 

Tlie  appellees  in  Ifala  case  make  man;  points, 
some  of  which  mny  be  staled  bh  follows;  Jirit, 
tbui  the  appellant  baa  not.  eod  sever  can  have. 
«  Tested  interest  in  tlie  lands  in  controversy, 
but  that  llie  title,  posf^esaion  and  control  of  the 
intereat  claimed  by  him  is  vested  in  Ihe  execu- 
tors, and  remains  Ibere  until  after  his  death; 
teeoiid,  that  appellant  is  not  a  tenant  in  com- 
mon with  appellee  A-nna  Hamaber,  tbe  widow 
<it  the  deceased,  and  therefore  not  entitled  to 
the  partition  prs;ed  for  In  faia  rrosa-liill,  but 
that  tbe  widow,  aa  owner  in  fee  of  one  half  of 
the  landa  by  virtue  of  her  renuncitition  anti 
cWtion,  and  tbe  executors,  as  being  veeted 
nilh  tbe  title  in  fee  of  the  other  half  by  opera- 
tion of  the  will,  are  lenanla  in  common,  and 
the  only  parUes  entitled  to  partifion ;  third,  thai 
theti^rbt  of  tbe  board  of  directmeof  the  Young 
Men'a  Cbnstian  Association  of  Decatur  to  re- 
ceive and  bold  so  much  of  the  real  estate  de- 
vised by  Item  11  of  llie  will  as  exceeds  in 
^uanlily  ten  acres  can  only  be  called  in  ques- 
tion bjtbe  State  in  adIrerIproceeding:/ourfA. 
that  the  appellant,  bj  accepilnfc  tbe  bequest  of 
(UOO  per  year  to  hitnielf  daring;  bis  life,  is  es- 
topped from  srtling  up  any  right  of  bis  own  ! 
Ibai  will  defeat  the  full  effect  and  operation  of ' 
every  part  of  the  viiW.  ffih.  that  the  Young 
Mens  Chrielian  AssooinHon  of  Decatur,  III,, 
docn  not  come  wiihin  that  class  of  reliffious 
corporaiiona  which  are  forbidden  by  our  Stat- 
ute to  receive  by  devise  more  tlmn  ten  acrea  of 
lend,  including  land  alreadv  held.  As  tbe  | 
view  which  we  lake  of  the  fifth  and  last  point  ■ 
-diKpoacs  of  the  materiat  issuee  involved  in  the  I 
cnune,  we  do  not  deem  it  necpasnrj  to  decide ' 
eilber  of  tbe  other  posilions  taken  by  counsel ' 
tor  appellees. 

David  F.  Hamsbcr  died  teatale,  leaving  no 
(liild,  or  descendants  of  a  child.  His  aurviv. 
«  L.  R.  A. 


ing  wife,  Anna  Hamsber,  by  reason  of  her  k- 
nunciation  and  election  under  sections  11-18  of 
tbe  Dower  Act,  Is  entitled  to  take  one  half  of 
all  the  real  and  personal  estate,  subject  to  Ibe 
payment  of  debts.  The  theory  of  the  croaa- 
bill  filed  by  tbe  appellant  In  ihe  court  below  U 
that  item  11  of  the  will  attempts  to  deviae  to 
tbe  Young  Men's  Cbiistian  Association  of  De- 
catur, III.,  160  acres  of  land,  reduced  by  such 
renundation  and  election  of  the  widow  to  an 
undivided  one  half  of  160  acres  of  land;  that 
Buch  devise  la  void  nndai  section  42  of  our 
Act  ConceroInE  Corporations,  whicb  is  here- 
inafter set  fortn;  that,  bv  r«a9on  of  the  void 
character  of  ihe  devise,  the  land  embraced  in 
it  must  be  regarded  as  inteatate  estate,  and  Im- 
longa  to  the  appellant,  as  tbe  father  and  aol« 
aurvlvirr  heir  of  the  deceased  testator.  Aa- 
Buming  uie  contention  of  the  appellnnt  to  b* 
correct, — that  the  will  devises  to  the  associa- 
tion in  qiiesiion  land  exceeding  ten  acres  in 
quantity,  including  that  already  held  by  tbe 
association,— we  are  brought  to  tbe  considera- 
tion of  the  question  wheiher  or  not  tbe  asso- 
ciation can  bold  the  land  so  devised.  Bcctiun 
43  of  tbe  "Act  Concerning  Corporaiiona, "  ap- 
proved April  18,  1872.  in  force  July  1,  1873 
(Starr  &  C.  Stat.  623;  Rev.  Citat.  1874,  chap. 
83,  g  43),  Is  as  follows:  "Any  corporation  that 
may  be  formed  for  religioua  purposes  under 
Ibis  Act,  or  under  any  law  of  this  t<tate,  tor 
the  incorporation  of  religious  societies,  may 
receive,  by  gift,  devise  or  purchase,  land  not 
exceeding  in  quantity,  including  that  already 
held  by  such  corporation,  ten  acrea,  and  may 
erect  or  build  Ibereoo  such  houaea,  buildinga 
or  other  improvements  ss  It  may  deem  neces- 
sary for  Ibe  convenience  and  comfort  of  such 
congregation,  church  or  society,  end  may  lav- 
out  and  maintain  theteoo  a  burj-ing-g round; 
but  no  such  property  shall  be  uied  except  in 
the  manner  expressed  in  the  gift,  grant  or  de- 
vise, or,  if  no  use  or  trust  is  ao  ei[)res,sed,  ex- 
cept for  thebeneQtof  the confiregHlion.  church 
or  society  for  which  it  was  intended." 
From  an  examination  of  the  sections  which 

E recede,  and  of  those  vibicb  follow,  section  48, 
lieromes  mnnifeat  that  Ihe  corporations  in- 
tended to  be  designated  by  the  latter  section 
are  tbooe  churches,  congregations  or  socielica 
which  are  orpnniied  fur  tbe  purposes  of  "re- 
lieiouB  worship,"  SectioDa  from  2U  to  84,  In- 
clusive, of  the  Act,  have  reference  lo  "coi^ 
porniiona  not  for  pecuniary  profit,"  providing 
for  the  mode  of  their  orpnnlzntion,  defining 
tbe  nature  and  extent  of  their  powera,  specify- 
log  the  methods  of  electing  their  trustees,  of 
etfecling  (heir  dissolution,  of  diMributing  their 
property,  of  changing  ibeir  articles  of  essotia- 
lion,  etc.  Sections  from  85  to  4B,  inclusive, 
have  reference  to  "reliaious  cor j-ornt  inns." 
Beet  inn  86  begins  as  follows;  "The  fore).'oing 
pro\  iaions  shall  not  apply  to  any  relijrimis  cor- 
porsttona;  but  any  church,  c'ongrci.'aiion  or 
society  formed  for  the  purpose  of  reli.u'ioua 
worship  may  ticcome  incorporated  io  tbe  man- 
"jr  following,  to  wit." 

Tbe  mode  of  organizing  »n:ch  a  religious  cor- 
poration is  ecwntiHlly  different  from  thai  pre- 
scribed for  organizing  a  corForatioo  "not  for 
pecutiiary  profit."  In  tbe  latter  case,  three  or 
more  persona  desiring  "to  aasociate  llicmselvca 
for  any  lawful  purpose  otbet  Uum  for  pecuo- 
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isrj  profit"  mHke  b  certificate  Btatlng  tbe  Dame 
of  Ibe  aasociatioD,  Its  buBiaefia,  the  objects  oF 
Its  formation,  tbe  ourober  and  Dames  of  its 
truBteea,  managere  or  directors,  etc.,  and  tile 
■ucb  certificate  with  the  arcretary  of  Ibe  Slate, 
vbo  tLeteupon  issues  a  certificate  of  orjniniza- 
tton,  etc  But,  in  (be  organization  of  tbe  re- 
HkIoub  corpontioDfl  referred  to  in  tbe  Statute, 
tlie  cburcb,  congrcgatiOD  or  society  holds  a 
meeting,  and  elects  ot  appoints  two  or  more 
of  its  uiembers  "as  trustees,  nardeas  and  ves- 
trymen," etc.,  and  adopts  a  corporate  name; 
Bad  nlien  tbe  cbalrmno  or  secretary  of  tbe 
meeting  baa  made,  and  filed  Id  tbe  recorder's 
office  of  ibe  county,  an  affidavit  as  to  tbe  bold- 
ins  of  such  meelinz.  and  its  action  as  afore- 
Mid,  the  bod;  politic  and  corporate  is  created. 
Tbe  words  "such  conerefration,  church  or 
•ocicly,"  as  used  in  sectioDS  86,  41 ,  42  and  46, 
lefer  back  to  section  85.  where  the  "church, 
coogregatioQ  or  society,"  Intended  to  be  desig- 
nated, la  described  as  being  "formed  for  the 
purpose  of  religious  woisliip." 

Tlie  view  here  expressed  has  been  adopted 
by  tbe  Supreme  Court  of  tbe  United  Stales, 

In  GilTotr  v.  Stone,  ISO  U.  8.  B86  {80  L.  ed. 
781}.  that  court  had  occasion  to  construe  tbe 
•PCtlnn  (42)  now  under  consideration;  and  Mr. 
Justice  Harlan,  la  delivering  tbe  opinion  in 
that  case,  uses  the  following  language:  "Tbe 
counsel  for  the  plaintiff  in  error  seem  to  lay 
stress  upon  tbe  more  general  words,  'formed 
for  religious  purposes,'  in  tbe  42d  section  of  the 
Act:  but,  manifestly,  the  other  parts  of  tbe 
same  section,  and  previous  sections,  show  that 
tb«  ooly  corporations  intended  to  be  restricted 
Id  tbe  ownership  of  land  to  ten  acres  were 
those  formed  for  the  purpose  of  'religious  wor- 
ahtp,'  and  nol  organizaliona  commonly  called 
'benevolent'  or  'missionary'  societies," 

It  now  becomes  necessary  to  inquire  whether 
or  not  the  Young  Men's  Christian  Association 
of  Decatur,  111.,  is  a  corporation  organized  for 
the  purposes  of  "religious  worship."  If  it  is 
not  Budi  a  corporation,  then  tbe  Legifi'iture, 
whether  wisely  or  unwisely,  has  failed  to  place 
any  restriction  upon  its  receiving,  by  "gift, 
devise  or  purcbsse,"  a  quantity  of  lanij  greater 
than  ten  acres.  Tlie  liest  evidence  of  the  pur- 
poses of  its  formation  is  the  declaration  of  sufb 
purposes  as  found  in  its  charier  or  articles  of 
ew^odutloD.  These  articles  are  made  a  port  of 
the  crosa-bitl,  and  attached  thereto  as  an  ex- 
hibiL  They  consist  of  a  ceriiflcate,  in  writ- 
ing, made,  signed  and  aclfnowledged  as  re- 
quirpfi  by  sertiou  2S  of  tbe  Corporatioo  Act. 
and  of  a  ceriidcate  of  organization  issued  by 
tlie  ferrelary  of  state  In  accordance  with  sec- 
tion 80  of  that  Act.  From  the  very  nature  of 
ilieseariic'cs_.  it  is  apparent  tbiit  the  Toung 
Men's  Christian  Association  of  Decatur,  111., 
was  organized  aa  a  corporation  "not  for  pe- 
ontiiiiry  profit,"  If  it  bad  been  organized  un- 
der I  he  Act  as  a  "religious  corporation,"  the 
evidc  nee  of  its  Incorporation  would  not  be  such 
arlicles  of  a!<sociation  as  are  above  described, 
liiLt  would  be  the  alfidavii,  or  a  certified  copy 
tlierrof,  mentioned  in  sections  8!)  and  36,  We 
agr(«  with  eoimsel   for  appellant  that  a  cor- 

C oration  whose  purpose  is  to  engage  In  "relig- 
)us  worship"  cannot  circumvent  the  statutory 
restriciinn  of  its  ownership  of  land  to  ten  acres 
by  effecting  Ita  orgaaizalioQ  under  the  secUona 
8L.R.A. 


In  relation  to  corporations  "not  for  pecuniary 
profit"  Hence  Its  character  is  to  be  deteti- 
mined  not  so  much  by  the  mode  of  Its  forma- 
tion, as  by  the  object  and  purposes  of  its  for- 
mation.    Tbe  written  certificate  filed  with  tha 


Young  Hen's  Christian  Association  of  Decatur, 
Illlnou.'  Tbe  object  for  which  it  is  formed  ii 
lo  promote  growth  in  grace  and  Christian  fel- 
lowship among  its  members,  and  aggresalv* 
Obrialian  work,  especially  hy  and  for  young 
men,  and  to  seek  out  and  aid  the  woitby  poor. 
Tbe  management  of  the  aforesaid  associaiion 
shall  be  vested  in  a  board  of  directors  consist- 
ing of  the  officera  of  anid  asfloriation  and  one 
active  member  from  each  religious  denomlna- 
tlon  represented  In  said  aasocl&Uou,  who  are  lo 
be  elected  annually," 

It  is  manifest,  from  the  provision  thus  m»da 
for  tbe  composition  of  tbe  board  of  directors. 
that  the  aasociation  is  not  under  tbe  control  of 
one  religious  denomination,  but  is  made  up  of 
representatives  from  a  number  of  such  denom- 
inations, while  Ihe  t»TporatIon,  which  la  for< 
bidden  by  section  43  to  receive  more  than  ten 
acres  of  ground,  ta  one  which  embodies  the 
Ideas  ano  principles  of  a  single  religious  or 
ecclesiastical  organization.  The  written  certi- 
ficiite  of  tbe  association  does  not  alete,  in  ex- 
press terms,  that  it  is  formed  "for  tbe  purpose 
of  religious  worship,''  nor  can  we  say  that  the 
objects  of  Its  formation  as  declared  in  auclt 
certificate  are  necessarily  the  equivalents  of 
certain  forms  of  religious  worship. 

Webster  defines  "worship"  to  be  "the  act  of 
paying  honors  to  tbe  Supreme  Being;  religious 
reverence  and  homage;  adoration  paid  to  Qod, 
or  a  Being  viewed  aa  Qod."  The  asaocintion 
in  question  sceme,  however,  to  contemplate  » 
practical  missionary  and  benevolent  work,  not 
only  among  Its  own  members,  but  among  Ibe 
young  and  the  poor  who  may  need  help  out- 
side of  its  membership.  The  object  for  whictk 
it  was  formed,  according  to  Ihe  description  of 
such  object  in  its  oriiclea  of  association,  docs 
not  approach  so  nearly  tbe  deflnlLion  of  "re- 
,.   ,        . 


pose  of  establisblDg  and  conducing  Christian 
missions  among  the  unevangelizea  or  pagan 
nations,  and  the  general  diSuaion  of  Cbris- 
tianily,"  and  that  a  ooard  of  home  missions  bad 
for  its  object  "lo  assist  in  suBtaininglbc  pieacb- 
Ing  of  tue  gospel  in  feeble  churches,''  etc., 
and  "to  superintend  the  whole  of  home  mis- 
sions in  the  behalf"  of  certain  churches,  and 
"to  receive  .  .  .  and  disburse  .  .  .  fundi 
.  .  ,  for  home  missionary  purposes;"  and  it 
was  there  held  that  neither  of  suid  bntrds  was 
"a  church,  coneregatlon  or  society  formed  for 
the  purpose  ot  religioua  worship. 

It  doea  not  appear  that  the  Young  Hen's 
Christian  Associationof  Decatur,  III.,  e.terclscs 
any  ecelesiaBiical  control  over  its  members,  or 
prescribes  any  form  of  worship  for  them,  ot 
subjecia  those  who  fail  to  conform  to  its  rules 
to  ecclcsinslical  discipline.  Therefore  a  limi- 
tation upon  the  extent  of  its  ownersliip  of  real 
estate  is  not  so  imperatively  demanded  by  those 
considerations  of  public  policy  which  apply  to 


Or.  Lome,  Ison  Houhtaik  &  Soutrbbk  R  Co.  t.  Raiust. 


corpoTBliona  fmnied  for  the  ^turpoK  of  pnblic 
worabip.  Wb  are  of  the  opinion  that  aaid  as- 
■odation  la  oot  subject  to  the  resiriction  cod- 
tained  in  wctjon  42  of  the  CorporatloD  Act,  ood 
that  the  deviM  lo  ft  of  a  greater  quanlllT  of 
land  than  leu  acres  is  Dot  invalid.  It  follons 
that  the  appelhint  lakes  DotbioK  aa  heir,  aod 
that  bis  cross-hill  was  proper);  dlimlssed. 

Counsel  for  appellaut  claim  that,  eveu  If  the 
asBociaiiou  was  pioperly  organiied  as  a  cor- 
poration "not  for  pecuniary  profit,"  it  can  od17 
take  and  hold  so  much  real  estate  as  is  tieces- 
sary  for  the  purposes  of  its  organization,  and 
Iba't  the  will  fcives  It  more  land  tbaii  it  needs 
tor  such  purposes.  By  section  81  of  the  Cor- 
poratloD  Act,  corporations  "not  for  pecuniary 
profit"  are  made  capable,  in  Ian,  "of  taking, 
purchasing,  holding  and  disposiDi;  of  real  es- 
tate and  personal  estate  for  purposes  of  their 
orgaDlzalioii."    Such   corporations  are    thus 


clothed  with  thecapacity  of  holding  real  eatata. 
If  the  Young  Men  s  Christian  Auodattoa  of 
Decatur  "has  exceeded  In  pxient  its  power  of 
holding  real  estate,  appellant,  we  concelfe, 
cannot  lake  advantage  of  ihe  fact"  Alexandtr 
y.  ToUi^toa  Club.  110  111,  65. 

Whert.  a  corporation  may,  for  some  por- 
poses,  acquire  and  hold  the  title  to  real  estate. 
It  cannot  be  made  a  question  bv  an;  pariv,  ex- 
cept the  Stale,  whether  the  real  estate  hasl:een 
acquired  for  the  authorized  uses  or  noL  Uaj/- 
uard  V.  Dazidion,  41  Ind.  %M. 

There  being  capadt;  to  purchase  or  to  r«. 
ceivc  bj  devise,  whether  the  corporation,  in  so 
purchasing  or  receiving,  exceeds  its  power,  ia 
a  question  between  it  and  the  Slate,  aud  doea 
not  concern  appellant.  Dillon,  Mun.  Corp. 
8U4. 

We  perceive  no  error  in  the  record. 

Tbajud^/mnU  qfihe  (Xroait  Ctmrt  it  ^jRi'mAl, 
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WilUam  BAMSET  tt  al 
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1,  The  titto  to  landa  oi>T«r«d  try  rlvors 

whloharanarlgablelntaotlalntbeStB^whetlier 
Uiettde  ebb*  and  flow*  in  them  or  not;  benoe  the 
holder,  under  a  Dnltad  States  patent  of  Uud 
borderins  on  luch  river,  cannot  malDtaln  an  ao- 
tfon  to  recover  damancs  foe  tbe  removal  of 
gravel  from  ttie  river  bed  la  trontof  his  land  be- 
low biBh-water  mork. 

ft.  Hlffh-water  B«f  k  or  the  dividing  line  bft- 
tween  the  proprietors  of  Isods  trardeiinK  on  a 
navl^ttle  atreflm  and  the  B  tote  lathe  point  ti»- 
yoaa  nblcb  the  preaence  and  action  of  water  are 
■D  common  and  unial  and  so  long:  continued 
In  all  ordloarr  yfAra  aa  t«  mark  upon  the  soil  a 
character  diatlnct  from  that  of  tbe  banks  In  re- 
spect to  vesetotloD  aa  well  aa  in  reetject  to  the 
■oUitaell. 

S.  A  »I*velb»rtn  a  rlvor  bod  which  la  cov- 
ered by  the  ordinary  stage  Of  fa<Kh  water,  at  whloh 
time  BteameiB  pass  over  It  In  aafety.  tiut  whloh  la 
bare  at  low  water,  upon  which  no  vecretatlon 
KTDtvs  and  which  li  not  ooveied  by  sotL  la  the 
property  of  the  State  and  not  of  the  riparian 
proprietor. 

lUar  21,  ISBO.) 


Kin  favor  of  plaintiffs  in  an  action  lo 
e  value  of  cerloin  gravel  removed  by  defend- 
ant from  a  river  bed  and  alleged  to  oelong  to 
plaintiffs.     Rewrtfd. 
The  facts  suWcieotly  appear  In  the  opinion. 
Metin.  Dodge  ft  dohnaon.  for  appellant: 

NOTB.— Title  to  soli  below  ordinary  high-water 
mark  where  the  tide  ebbsand  flows  la  In  the  State. 
See  tio<«  to  Miller  v.  MendenhaJl  tMInn  J  S  L.  R.  j«. 
SB;  Swanaon  v.  Mlwinlppl  A  B.  R.  R  Co.  ilillnn.)  T 
L.  B.  A.  ms;  Parker  V.  Weet  Coast  Packing  Co. 
(Or.J  »  L.  B.  A.  OlflCaae  ?.  Loftua,  W  Fed.  Sep.  TSO; 
Pulmerv.  WUllama  iFaJ  1 L.  B.  A.  «a 

8L.aA. 


TIm  tenitoTj  which  Included  Arkansas  bI 
tbe  time  of  lla  acquisition  from  France  was 
subject  to  the  civil  law,  and  by  that  law  iha 
rlpailu)  owner's  title  on  streams  actually  nori- 
gabie  extended  only  to  the  bank  or  high-water 
mark. 

PoVairA  T.  Hagan,  44  IT.  a  8  How.  390  <11 
L.  ed.  668). 

The  ri[Mirian  proprietor  on  navigable  vaten 
owns  to  high-waler  mark  only. 

Woolrych.  Waters,  40-44;  Aniell.  Tide 
Waters,  22-24;  Chnpfiwn  t.  Kimball,  6  Conn. 
40,  and  cases  cited;  MeUcmu*  v.  Carmidinel, 
8  Iowa,  64;  OoiUd  t.  Sudtrm  Bittr  B.  Go.  6  N. 
T.  623;  Pt&iOe  v.  Canal  Appraitrrt,  81  N.  T. 
461;  Barnej/  v.  Eroiiik,  94  U.  S.  326  rs4  L.  ed. 
224);  Pollard  T.  Haean,  44  n.  8.  8  How.  317 
(n  L.  ed.  668). 

The  true  deflnition  of  a  navigable  stream  la 
a  stream  which  is  actually  navijrable. 

Houek,  Rivera.  845,  p.  38  et  ttq.;  ThtOeita- 
tee  0/iitfy.  FiUhugh,  63  U.  B.  13  IIow.  464, 
4S5  lis  L.  ed.  1068j;  Onu1d,  Walera.  S  76;  Ht. 
Paul  A  PR.  Co.  V.  Bch<imieifr.  74  U.  8.  7 
Wall.  273  (19  L.  ed.  74);  Marlin  y.  Waddell, 
4i  U.  S.  16  Pel.  887  (10  L.  ed.  997);  Pollard  v. 
Hagan,  44  U.  8.  8  How.  212  {11  L.  ed.  Eti.^; 
Qoodtitlt  T.  Kim,  60  n.  S.  9  How.  471  <18  h. 
ed.  230). 

By  common  lawr  the  riparian  proprietor  on 
navlgabla  waters  owns  to  hifib-water  mark 
only;  and  this  rule  applies  to  the  Uississippl 
River. 

MeMaaut  t.  Carmiehnel,  8  Iowa,  1;  Haight 
T.  KeokJik,  4  Iowa,  21»;  Wood  v.  Foieler.  26 
Kan.  BS2\  Bol-oken  v.  Penntyttania  B.  Co.  124 
U.  B  666  (81  L.  ed.  648);  Qould  v.  I/iidii"n 
Biver  B.  Oo.  6  N.  T.  632;  Langdon  v.  Nm 
York,  93  N.  Y.  144;  Be  UtaUn.  Island  B.  T. 
(Jo.  4  Cent.  Rep.  G15,  108  N.  Y.  260:  ilwpfe  t. 
Canal  Appraiiat,  88  N.  Y.  499,  500;  Carton  t, 
Blaier,  2  Binn.  475;  La  Piaitanee  Bay  Harbor 
Oo.  T.  Monrot.  Walk.  Ch.  (Mich.)  16^;  Bow- 
mnnv.  Wathen,  2  McLean,  876;  Black  Kittr 
Imp.  Co.  v.  La  Vrotte,  B.  <t  Transp.  Oo.  54 
Wis.  684;  Chioigo,  B.  &  Q.  B.  Co.  v.  Porter, 
72  Iowa.  428;  UtteU  T.  Sanchti,  Id-  66;  3Vii«- 


See  also  21  L.  R.  A.  62. 
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lea  cf  BtHiooU  t.  Behron,  B  Weat  Rep.  741,  120 
n.  609;  atoektmx  t.  BalliinorB  <£  if.  T.  R.  Co. 
SS  Fed.  Rep.  19. 

MiMrg.  H.  8.  Coleman  ftnd  J.  C.  Taji- 
eari  for  appellees: 

When  a  deed  calls  for  a  comer  BUnding  on 
tbe  bank  of  ■  creek,  "tbeoce  down  said  creek 
wiib  tbe  meanders  tbeieof,"  the  bouadnry  b 
low-waler  mark. 

McCvlUmek  v.  Atm,  S  Ohio,  809;  TTancau 
T.  Anthony,  18  U.  8.  6  WbeaL  S85  ^  L.  ed. 
IIG). 

A  pervoD  wboae  land  u  bounded  byaBlream 
«f  VBtf r  trbicb  ebanges  its  course  gradually 
bj  illuTial  foriuaUon,  sball  Ellll  bold  the  ume 
boiiodrj.  tndudtag  the  accumulated  soil. 

New  OrUan*  v.  Vnited  Stata,  85  U.  S.  10 
Pet.  863(9  L.  ed.  578);  8f.  ClaiT-v.Lovingtton. 
90  U.  S.  28  Wall  46  (23  L.  ed.  68). 

The  riparian  proprietors  of  land  bounded  on 
the  Ohio  River,  in  Wcat  Viteinia,  owd  the  fee 
fa  tbe  land  to  lon-waler  mark,  BUbiect  to  tbe 
«aeemenl  to  the  publiu  in  that  portion  1  via r  bo- 
tweca  bifih  aud  low-water  mark.witb  tue right 
of  tbeSiaielocoQirol  tbeeame  for  the  purposes 
of  navignlion  aud  commerce,  without  compen- 
«ation  to  the  nwner. 

Barr»  v.  Fleming,  89  W.  Va.  814. 

When  the  Bubject  of  controversy  la  created 
by  accretion,  there  is  no  distinction  in  tberipa- 
liao  rigbts  t>etweea  navigable  and  unnaviga- 
ble  streams, 

WoTTim  V.  ChamlieTl,  25  Ark.  ISO. 

A  grant  from  tbe  Untted  states  to  land  upon 
tbe  MiseissippL  River  eslendB  to  tbe  thread  of 
the  current. 

Jl'iick  V,  Tatet.  82  III.  179. 

Tbe  ripariati  owner  has  atao,  by  law  of  tbi_ 
State,  an  exclusive  right  as  against  the  public 
U>  Ihe  river  banks  to  Tow-water  mark,  subject 
to  tbe  right  of  easement  for  commerce. 

tntminger  v.  PeopU,  47  111.  884;  UJdeago  v. 
Zaflin,  40  111.  173. 

That  the  corner  of  tbe  lands  hounded  on  one 
aide  of  tbe  Miseieeippi  River  Is  entitled  to  accre- 
tions made  thereto  by  tbe  gradual  filling  up  or 
recedingof  tlie  river  is  not  nn  open  question  in 
tbia  Biaie.  Land  thus  formed  belongs  to  the 
riparian  owner. 

CampbeU-?.  LaeUde^Gtu  Light  Go.  84  Mo.  372; 
Smith  T.  .St.  Louit  Pub.  Sthoolt,  80  Mo.  290; 
Gamier  v.  St.  iMiin,  87  Mo.  659;  Bejuon  v. 
T.  Morrim,  81  Mo.  Bi.'i;  St.  Louit  Pab.  Bchoole 
T.  Biiley,  40  Mo.  857;  Bute  t.  Rutiell,  86  Mo. 
209:  Gould,  Waters.  §S  85,  166,  168,  169;  2 
Bl.  Com.  268;  8  Kent,  Com.  428;  3  Waabb. 
Real  Prop.  66,  462. 

Ba.ttl«,  J.,  delivered  tbe  opinion  of  the 

Appellees,  being  tbe  owners,  as  tenants  In 
common,  by  inbttitance  from  an  ancestor, 
derived  title  under  a  patent  from  the  Uniled 
Slates  Government,  of  N.W.  fri.  pnrl  ot«PC.  21, 
T.  l;i.  N.  H.  6  W.,  on  the  Imnk  of  and  bordering 
on  While  River,  in  Independence  County,  con- 
taining according  to  the  patent  SSjVn acres,  the 
paienl  fur  wblcb  bears  dale  12th  of  December, 
1828,  brought  suit  against  tlie  Railway  Com. 
pnny  to  recover  the  value  of  8688  carloads  of 
gravel,  which  tbe  appellant  took  from  a  gravel 
bar,  which  Ibe  appellees  alleged  in  their  com- 
plaint was  lying  unmediately  adjacent  to  and 
8L.R.A. 


between  tbe  blgb  bank  and  the  water  In  ths 
main  channel  of  White  River.  They  alleged 
that  this  Imr  had  formed  asainst  said  bank  by 
long  years  of  accretion;  and  that  it  Is  not  now 

Earlofthemainorordinarychannel  of  the  river, 
ut  it  has  become  a  part  of  their  said  tract  of 
land  by  accretion,  and  lies  imroedieiely  in  front 
of  tbe  same  between  the  banks  of  said  stream. 

Tbe  appellant  anawered,  admitting  tbe  loca- 
tion, as  described,  of  the  tract  of  land,  andtba 
taking  of  the  gravel  from  tbe  bar,  but  denied 
tbat  the  gravel  bar  was  a  part  of  the  tract  of  land 
owned  by  Ibe  plaintiffs. 

Tbe  proof  showed  that  the  gravel  bar  waa 
not  a  MTt  of  the  N.  W.  trL  1-4  of  sec.  21,  T. 
18  N.  R.  6  W.,  but  ibat  it  laid  "in  tbe  river 
bed,  in  front  of  the  tract  of  land;"  tbattwenty- 
flve  years  ajro  the  bed  of  White  River  ran  wbero 
the  gravel  Itar  now  ia;  that  before  that  lime  the 
river  ran  along  tbe  edge  of  tbe  t)ank;  (hat  tbe 
gravel  bar  had  formed  slowly  foryears;  that  it  is 
not  DOW  above  the  ordinary  stage  of  high  water, 
and  is  liare  at  low  water,  and  that  a  nse  in  tbe 
river  of  from  six  to  eight  feet  would  cover  it; 
that  from  ten  to  flftren  feet  is  an  ordinary  bigh- 
water  rise,  and  would  leave  the  gravel  bar  from 
five  to  eiaht  feel  under  tbe  water;  tbal  no  trees 
nr  soil  grow  on  (he  bar;  that  the  posilioa  is 
this:  first,  there  ts  a  high  bank,  then  a  second 
bottom,  then  a  gravel  tSr,  and  then  the  wattr; 
that  (be  second  Mtom  istl7e  or  six  feelbigher 
than  the  bar;  that  any  year,  at  some  time,  tbe 
water  in  the  river  rises  from  fifteen  to  twenty- 
two  feet;  that  in  ordinary  high  water  steam- 
boats can  pass  right  over  tbe  gravel  bar  In 
controversy;  that  tliere  Is  a  swag  between  the 
gravel  bar  and  the  bank.  In  wblcb  minnows 
have  often  been  caught;  that  Lhe  water  oftm 
rises  over  this  gravel  bar  In  one  nigbL 

Tbe  cause  was  submitted  to  tbe  Jury  upon 
tbe  evidence  snd  instructions  of  Ibe  court,  and 
there  was  a  verdict  for  appellee,  which  upon 
motion  by  appellant  for  a  new  trial  tbe  court 
refused  (o  disturb;  whereupon  sppellani,  hav- 
ing saved  exceptions  to  the  giving  and  refusing 
of  instructions  by  the  court,  appealed. 

Tbe  main  question  to  be  determined  ia,  bow 
far  tbe  ownership  of  the  appellees  in  tbe  land 
tjetween  the  banks  of  the  river,  in  front  of  their 
tract,  eilcnds,  by  virtue  of  their  ownership  of 
(he  land  upon  tbe  bank  of  tbe  river,  under  tbe 
patent  from  tbe  government  of  the  United 
SUtes. 

At  common  law,  "as  a  general  principle,  tbe 
soil  of  ancient  natigabie  nvera,  where  there  is 
a  flui  and  reflux  of  the  sea,  belongs  to  the 
crown,  and  that  of  other  streams  lo  tbesuhject, 
that  Is  to  the  owners  of  adjacent  grounds,  to 
each  respectively  as  far  as  Lhe  middle  of  the 
stream."     Woolrycb,  Waters,  44. 

Tbe  ebb  and  flow  of  tbe  tide  in  a  river  waa 
at  common  law  tbe  moat  usual  test  of  ita  naviga- 
bility, but  was  not  a  conclusive  test.  Wool- 
rycb, Waters,  40. 

The  Boil  under  navigable  streams,  at  com- 
mon low,  belonged  to  the  king  as  pareiitpntrta, 
for  tbe  same  reason  that  tbe  waters  did,  that  is 
as  B  trust  fur  tbe  public  use  and  benefit.  Wool- 
rycb, Waters,  chaps.  1.  2;  Angell.  Tide  Water, 
19-67;  Hale.  De  Jure  Marls,  cited  in  ,mU  6  Cow, 
539:  uhapman  v.  Kimball,  B  Conn.  88. 

Many  of  Ihe  States  of  tbe  Dklled  Stales  bava 
held  to  lhe  common-law  teat  of  the  navigability 
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«(  rtTcra,  and  to  the  doctrine  Ibkt  od1t  those 
rirera  Ut  narlKable  in  g,  le^  sense  in  whicb 
tbe  lide  ebbs  and  flont;  and  iliere  bas  been 
macb  dlscuGUOD  and  conSict  of  autlioril;  upon 
this  question,  a  majority  in  number,  [wrhapx, 
-of  tbe  courts  of  laal  resort  maintBiniDglhe  com- 
mon law  doctrine.  But  tbe  mote  Teasonable 
test,  as  ne  conceive,  of  tbe  tiavi nubility  of  a 
river  is  Its  use  as  a  nsTi^rable  gtream,  or  Ita 
«B^bi1ity  of  bcinc  used  as  such. 

Tbe  ebb  and  flow  of  tbe  tide  Is  merely  . 
.vbilrary  test,  since  many  waters  where   the 
tide  Bows  are  not  in  fact  navlpable,  anil  many, 
especially  on  (bis  contiaent,  where  It  does  not 
flow,  are  navigable. 

"  It  ia  navrzability  in  fact  that  forms  the 
foundation  for  nBvigability  In  common  law." 
McManut  t.  Carmidinel,  E  Iowa,  1;  Th^  Uene- 
*ee  CMtfv.  FibAush.  68  U.  B.  12  How.  443  [18 
L.  ed.  1058]. 

While  In  England  the  ebb  and  flow  of  the 
tide  is  the  moil  convenient,  certain  and  usual 
test  of  the  navipabllltj  of  rivera,  aa  the  tide  In 
fact  does  ebb  and  flow  in  all  its  navigable  riv- 
ers,— it  ia  wholly  Inapplicable  In  this  country. 
where  there  are  large  (resb-water  rivers  Ihoii- 
«ands  of  milci  long.  Ilowins  slmosit  across 
entire  continent,  bearing  upon  their  bosom  tbe 
commerce  of  the  outside  world  In  part,  as  well 
as  of  the  continenL 

The  largest  rirer  in  England,  the  Thames,  Is 
only  about  2S0  miles,  and  the  Severn  is  only 
about  210  miles,  in  ieo^b. 

If  we  apply  the  principle  of  the  common 
law.  that  the  »oll  under  the  navigable  wi ' 
belongs  to  the  sovereign  for  the  benefit  anc 
of  the  public,  and  are  not  governcil  by  the 
<'ommon-lBW  teat  ofthenavigal>ilily  of  Etreams, 
butbj  their  navigtibllity  In  fad,  we  are  con- 
strained Co  maintain  that  the  true  doctrine  is, 
that  the  beds  of  navlgnble  rivers  bclopg  to  tbe 
government,  notwithstanding  the  tide  does  not 
«bb  and  flow  In  them. 

In  PbUard  v.  Bagan.  44  U.  B.  8  How.  218 
[1 1  L.  ed.  066),  it  is  held  that  "the  shorea  of 
navigable  waters  and  the  soils  under  Ihcm 
were  not  )rran ted  by  the  Consillution  of  tlie 
United  States,  hut  were  reserved  to  the  States 
respectively;  and  that  the  new  Slates  have  the 
same  rights,  sovereignty  and  jurisdiction  over 
this  subject  as  the  oripinal  Stales;  and  Mr. 
JuUiee  McEinley,  deliveringthe  opinion  of  the 
court,  at  page  2K0  [BTBl,  says:  "Then  to  Ala- 
bama belong  the  navigable  waters  and  the  soils 
nnder  them,  in  controversy  in  this  ease,  sub- 
ject to  the  rights  surrendered  by  the  ConsLilu- 
iion  to  the  United  8lalea;"and  on  page  330 
[S741  he  says:  "  To  give  to  tbe  United  Stales  the 
rii^bt  to  transfer  to  a  citizen  the  title  to  tbe 
shores  and  the  rolls  under  the  navigable  waters 
would  be  plaeingin  their  handsa  weapon  which 
mi^ht  be  wieliled  greatly  to  the  Injury  of  the 
stale  sovereignty,  and  deprive  the  Slate  of  the 
power  to  eierclae  a  numerous  and  important 
<!1bks  of  police  powers." 

GoedtiUe  v.  Eibbe,  50  IT.  8.  B  How.  471  [13 
L.  ed.  220],  affirms  the  doctrine  of  this  case, 
and  holds  that  the  title  to  tbe  soil  in  oaviftable 
waters  below  high-water  mark  la  in  the  Slate. 

In  Ihecsneof  «eiWanM«T  Carmidtael.mpra. 
the  court  said:  "By  the  Acts  of  the  Doited  States 
relating  to  tbe  survey  and  sale  of  the  public 
buds  (see  Act  of  Ifay  IB,  170S,  etc.),  also  the 
6L.B.A. 


laws  establishing  tbe  general  tend  office,  It  b 
well  known  that  the  whole  bed  of  navigable 
rivers  Is  excepted  from  the  surveys,  andlhat 
the  lands  of  tlie  United  States  are  sold  wirb 
reference   to  tbe  plats  and   fleld  notes  of  tbe 

It  is  alto  held  in  the  same  case  that  the  rule 
that  KTants  are  to  be  coustrued  moat  strongly 
against  the  grantor  does  not  apply  to  public 
grants;  but  that  the  KovernmeDt  belna  but  a 
trustee  for  the  public,  its  oranls  are  to  be  con- 
strued siriclly.    This  is  familiar  law. 

In  HiddUbm  ▼,  Prilrhard,  4  III.  510,  Mr. 
Jvitiee  Wilson  in  a  dissenting  opinion  says,  Iti 
retrard  to  the  sale  of  lands  by  the  governmeat: 
"The  land  authorized  lo  be  sold,  and  the  mode 
of  fellinir  it,  are  prescribed  b^  law,  and  all 
sales  in  vinktton  of  that  are  void.  These  sur- 
veys and  plats  are  the  guides  of  the  land  offi- 
cers in  making  their  sales;  they  have  no  au- 
thority to  sell  a  single  acre  that  has  not  been 
surveyed." 

In  Barney  t.  Smkiik.  04  U.  B.  824  [24  L.  ed. 
224],  Mr.  Jvitiee  Bradley  In  discussing  tliis 
question  says,  on  page  iS80  [227]:  "In  this 
couniry,  as  a  freneral  thing,  all  waters  ate 
deemed  navigable  which  are  really  so;"  and  on 
page  338  [228]  he  says:  "In  our  view  of  the 
subject  the  correct  principles  are  laid  donn  in 
Martin  v.  WaddtU,  41  U.  B.  IB  Pet.  887  [10  L. 
ed.  997];  Pollard  v.  naffon.  44  U.  8.  8  How. 
212  [11  L.  ed.  6M],  and  QgoiUitU  v.  Kibbe.  60 
U.  8.  9  How.  471  [18  L.  ed.  2201.  These  t  a-cs 
relate  to  tide  water,  it  Is  true,  but  tliey  enun- 
ciate principles  which  are  equally  applicable  to 
all  navigable  waters.  And  since  this  court  In 
the  case  of  The  Oeiutee  Chief -v.  FimugA,  53  D. 
8. 12  How.448  [13  L.  ed.IOSB],  hasdeclsred  lli^'j 
the  great  lakes  and  other  navigable  waters  of  the 
couQtry.  above  as  well  as  below  the  flow  of  the 
tide,  are  In  the  alrictCBt  sense  entitled  lo  tbe  de- 
nomination of  navigable  waters,  and  amenHble 
to  the  admiralty  jurisdiction,  there  seems  to  be 
ne  sound  reason  for  adhering  to  tbe  old  rule  as  to 
tbe  proprietorship  of  the  beds  and  ebores  of  such 
waters.  It  properly  belongs  to  the  States,  by 
their  inherenl  sovereignty;  and  the  United 
Slates  has  wisely  abstained  from  extending  (if 
it  could  extend)  Its  survey  and  grnuls  beyond 
the  limit  of  high  water.  The  cases  in  whicb 
this  court  has  seemed  to  hold  a  contrary  view 
depended  on  tbe  local  laws  of  the  State  In 
which  Iht:  hinds  were  sIluGted." 

But  it  is  netcssary  to  a  full  understanding  of 
the  rights  of  a  ripariau  owner  and  of  tbe  pub- 
lic in  ihe  lands  between  the  banks  of  a  river  to 
determlae  the  legal  meaning  of  the  phrase 
"  high  water," 

It  does  not  mean,  aa  has  been  sometimes  sup- 
posed, tbe  line  reached  by  the  gieat  annua) 
rises,  regardless  of  the  character  of  tbe 
lands  subject  at  such  times  to  be  overflowed. 
But,  as  decided  In  the  case  of  UovjiMnn  v. 
Uhieago.  D.  d  M.  R.  Co.  47  Iowa,  870:  "Uiab- 
water  mark  lathe  line  between  tbe  riparian 
proprietor  and  the  public, — !•  to  be  regarded  aa 
co-ordinate  with  tbe  limit  of  the  river  bed." 

Whatever  difflcully  there  may  be  in  detcr- 
miniog  it  Id  places,  this  doubiless  may  be  said: 
"What  Ihe  river  Av^  not  occupy  lonj;  enough 
to  revert  from  vegetation,  so  far  as  lo  destroy 
Its  value  for  agriculture,  is  not  river  bed." 

In  Emtardv.  IngeriM,  54  C.  B.  18  How.  881 
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e4  L.  ed.  IBB],  Mr.  Juitiee  CutUb  gave  a  utis- 
ciOTy  deflailtoa  of  the  banks  lad  bed  of  & 
river.  He  sajs:  "Tbe  banki  of  ■  river  are 
those  elevatioDB  of  land  nblch  confloe  tbe  wa- 
ters wbea  Ihey  rise  out  of  tbe  bed;  aodtbebed 
is  tbat  soil  BO  usually  covered  by  water  as  to 
be  distinguishable  tram  the  batiks  or  both,  pro- 
duced by  tbe  comtnou  presence  and  actiou  nf 
flowing  water.  But  neither  the  line  of  onll- 
nary  high-water  mark  or  ordinary  low-water 
maik,  nor  of  a  middle  stnge  of  water  can  be  as- 
sumed as  tbe  line  dividiue  tbe  bed  from  tbe 
banks.  Tbis  line  is  to  be  louud  by  examining 
tbe  bed  and  banlcs,  and  asceriaJnIog  where  the 
presence  and  action  of  water  are  bo  common 
and  uHual,  and  so  lonj;  continued  in  all  ordi- 
nary years,  as  lo  mark  upon  tbe  soil  of  the  bed 
a  character  diatiiict  from  tbat  of  the  banks,  in 
respect  to  vegetation,  aa  well  aa  in  respect  to 
tbe  nature  of  the  soil  itself.  Whether  this  line 
between  the  bed  aacl  the  banks  will  be  found 
above  or  below  or  at  a  middle  stage  of  water, 
must  depend  upon  tbe  chnraclerof  the  Biream." 

"But,  In  all  cases,  tbe  bed  of  a  river  is  a  nat- 
ural objefl.  and  is  to  be  sought  for,  not  merely 
by  tbe  application  of  any  abstract  rules,  but  aa 
other  aaliiral  cbjccta  are  sought  fur  and  found, 
by  the  disiioctive  appearances  they  present 
tbe  banks  being  fast  liind  on  which  vegetalion 
appropriate  U>  such  land  in  the  particular  lo- 
cality grows  nbeicver  the  banit  is  not  too 
Bli'cp  to  permit  such  growth,  and  the  bed  being 
soil  of  a  different  cliatacter  and  having  no  veg- 
etation, or  only  such  as  exists  where  commonly  ' 
mbmcrged  in  wster,"  I 

Tbe  owner  of  land  on  the  margin  of  a  navi- ! 
gable  stream  in  this  8tate  holding  tinder  a 
grant  from  tbe  United  States  governiuent,  does 


tbe  beds  of  all  navigable  livera  in  the  State  be- 
long to  lbs  Btaie,  In  trust  for  the  use  of  lb* 
public.  Was  this  gravel  bar  an  accretion  to 
appellee's  land? 

Accretion  to  land  on  a  stream  navigable  or 
uonavLgable  belongs  Ic  the  owner  of  land; 
therefore,  If  appellee's  contentloa  that  this  bar 
has  become  a  pari  of  his  land  by  accretion  has 
been  maintained,  the  Judgment  of  the  circuit 
court  la  correct.  Warren  v.  Cham!>eri,  26  Ark. 
120;  New  Orleani  v.  XJniUid  Statet.  S5  U.  S.  10 
Pet .  683  [8  L.  ed.  5731 ;  Jon«  V.  &u/afti,  6-1  tJ.  S. 
24  How.  41  il6L.ed.  eOlliSauWv.  S^enAerrf, 
71 U.  8. 4 Wall.503  [18  L,  ed.  442];  Am.A  Eng. 
Encylop.  Law,  §  8,  p.  87,  and  eaaes  ciU.'d.  Ac- 
cretion is  tbe  increase  of  real  estate,  by  the  addi- 
tion of  portions  of  soil  by  gradual  deposition 
through  tbe  operntton  of  natural  causes,  to  that 
already  in  possession  of  the  owner.  Tbe  tprm 
"alluvion"  is  applied  to  I  be  deposit  itself,  while 
accretion  rather  denotes Iheact.  8  Washb.  Real 
Prop.  60,  61;  Bouvicr,  Law  Diet,  title,  AecT»- 
lieu;  Woolrych,  Water,  lateral  p.  2D. 

Fleta  says;  "We  acmiire  a  nght  to  things, 
apcordin^  to  the  Law  of  Nations,  by  acoca-.inn. 
That  which  a  stream  baa  added  to  our  land  by 
alluvion,  for  inaiaoce,  belongs  to  us  by  virtue 
of  the  same  law,"     Flcla,  liber  8,  chop.  2,  §  t 

Does  tbe  lestimnny  in  this  case  show  that  the 
gravel  bar  ia  alluvion  added  to  the  land  of  the 
appellees  by  accretion?  We  think  not;  on  Ih* 
contrary  tbe  evidence  showa  that  thegtavel  bar 
is  a  part  of  tbe  bed  of  White  River  within  Ui* 
above  definition. 

Beeeried  atui  rtmandA 
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Uugtret  BUETER,  nttpt., 

BUETER,  Appt. 

(.— aD.-.-J 

•1.   In  this  ea«e  the  evid« , 

and  licM,  to  subiuId  thd  allemitton  ol  respondent 
thatstie  executed  the  articles  of  separation  be- 
tween liersclf  and  her  hmtiana,  appellant  heretn, 
under  menace,  entitling  her  to  reacfnd,  ood  to 
support  the  Judftinent  or  the  court  below  Id  an- 
nuIliUK  and  seltlng- tbe  sune  astde. 

S.  IitthlaBta.te  a  wlfto,  Juatlfled  byher 
huflbjuid'e  misconduct  lowards  tier  In  living 
Beimiato  from  Ltm,  may  maintain  an  Independent 
aolfon  against  him  tor  her  support,  without  re- 
gard to  the  quoition  ut  divorce. 

8.  In  anch  »u  action,  if  the  wifb  1>  des- 
tltnte.  the  court  has  power  to  Include  tn  its 
Judgment  an  allowance  of  attome^'a  teem,  aa 
'  ester  tbe  wUe. 


Upru  1.  leeu 

APPEAL  by  defendant  from  a  Judgment  of 
the  DlKliicI  Court  for  Lawrence  Uounty  in 
favor  of  plHintiS  in  a  suit  brought  to  set  aside 
certain  articles  of  Mparallon  and  to  obtain  an 

■Heed  DOtca  b;  '■■■'■*  w,  J. 
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allowance  for  mpport  and  mafntenance  end 
for  counsel  fees.    AJBraud. 

The  facia  sufficiently  appear  In  the  opinion. 

Mr,  Granville  G.  Bennett  for  appel- 
lant. 

Mes»r».  MoLnnghlln  A  Steele  for  re- 
spondeat. 

Kellam.  J.,  delivered  tbe  opinion  of  tbe 

This  was  an  action  brought  by  Tespondent 
against  appellant  in  the  Diatiict  Court  uf  Law- 
rence County,  to  set  aside  and  annul  certain 
articles  of  separation  between  said  parlies,  who 
are  husband  and  wife,  and  for  otber  spociHc 
relief,  hereinafter  noticed,  atleiclng  In  her  com- 
plaint that  she  signed  tbe  articles  reluciantly 
and  unwillingly,  under  menace  and  dure«  ex- 
ercised towards  her  by  appellant;  thiit  sbe 
revoked  and  renounced  said  articles  of  si'pnnt- 
lion,  and  claims  all  her  rigtits  as  the  IhwIuI 
wife  of  appellant,  and  offers  to  lelurn  and  be 
reconciled  to  him  wherever  it  will  be  safe  for 
her  lo  do  so.  Tbe  complaint  fiiriber  cb.trv'-a 
extreme  and  repealed  acia  of  violence  towanls 
respondent  for  a  long  time  before  and  at  the 
time  of  aiguing  such  articles;  alleges  that  she 
is  old,  infirm  and  dc.iiitute;  and  ibat  appellaDt 
is  in  possession  of  all  tbe  property  accumulated 
\>j  their  loiat  Industiy  and  economy.    Tlw 
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other  ipedflc  relief  as^ed  for  was  a  decme  re- 
quirinjt  (he  ■ppellant  to  pay  ber  monUily  & 
reasoaabla  allowance  for  her  nipport,  nuA  a 
leasoDBble  Bom  aa  attorDey'a  feea  and  expenses 
of  the  action.  The  appellBDt  answered,  deoy- 
iaj;  all  the  allegations  of  111  treatmect  and  vio- 
lence, and  of  menace  and  duress  as  to  the  exe- 
cution of  the  articles  of  separation,  aad  set  up 
such  articles  as  a  defense  to  the  actioa.  Upon 
the  trial  tbe  court  decreed  the  articles  of  sepa- 
ration null  and  void,  because  obtained  from 
respondent  by  menace  and  duress;  and,  fur- 
tier,  that  appellant  should  pay  to  respondent, 
or  to  the  cleiK  of  tbe  court  for  ber  use,  for  ber 
support  and  maintenance,  the  sum  of  $40  per 
month,  until  tbe  further  order  of  the  court,  and 
the  sum  of  {1^0  for  attorney's  fees  in  tbe  ac- 
tion. From  this  Judgment  and  decree  the  ap- 
pellant appeals. 

All  tbe  alleged  errors  which  are  hronght  to 
tbe  attention  of  this  court  bv  the  assignment 
and  tbe  record  may  be  cocsidered  under  two 
distinct  heads:  (1)  Is  tbe  eridence  sufficient  to 
support  and  justify  the  court  io  its  decree  set- 
ting aside  and  annulling  Ibe  articles  of  separa- 
tion between  appellant  and  Tefipondeotf  and, 
If  so,  (2)  Hadthe  court  jarisdictiOD  to  enlertain 
•o  much  of  this  Mtlon  as  sought  to  compel  ap- 
pellant to  make  an  allowance  for  tbe  support 
of  respondent  T 

Does  the  evidence  show  that  these  ariiclca 
of  senaralion  were  executed  by  respondent  un- 
der the  coercion  of  mi'nace  and  duressT  "Du- 
ress" ia  declared  by  our  Statute  (§  S504,  Comp. 
Iawbi  to  consist  In  (1)  unlawful  confinement 
of  the  person  of  the  party,  or  of  husband  or 
wife  of  such  party,  or  of  an  ancestor,  descend- 
ant or  adopted  child  of  i!ucb  party,  husbaml  or 
wife;  (S)  unlawful  detention  of  the  property  of 
any  such  person;  or  (S)  conflnement  of  such 
person,  lawful  in  form,  but  fraudulently  ob- 
tained, or  fraudulently  made  unjustly  harass- 
ing or  oppressive. 

By  section  S503,  menace  consists  in  a  threat 
0)  of  such  duress  as  is  specified  in  tbe  first  and 
third  anbdivisions  of  the  last  section;  (3)  of 
nnlawful  and  violent  injury  to  tbe  person  or 
property  of  any  such  person  as  is  specifled  in 
the  lasl  MCtton;  or  (8)  of  injury  to  the  charac 
ter  of  ftny  such  person, 

Hacb  of  tbe  evidence  tending  to  show  vio- 
lent and  active  cruelty  towards  respondent  bv 
appellant  did  not  immediately  connect  sucb 
acts  with  the  ezecullou  of  this  agreement.  In- 
deed, many  of  them  occurred  monlhs  before, 
and  had  no  relation  to  Ibe  agreement,  or  its 
execution,  and  can  only  be  considered  in  con- 
nection with  their  probable,  or,  ralher.  Inevita- 
ble, effect  upon  respondent,  in  Inspiring  a  fear 
of  their  repetition.  A  woman  who  baa  never 
known  or  felt  her  husband's  hand  in  violence 
against  her  would  douhlleas  be  Jess  moved  by 
an  angry  threat  than  one  who,  remembering 
the  experience  of  the  past,  would  at  once  con- 
nect the  threat  with  its  execution,  and  in^tioc- 
tivelr  measure  its  cDeaaing  by  tbe  recollection 
of  (he  bruises  she  had  before  received.  The 
testimony  of  (he  respondent,  Margaret  Buefer, 
Urs.  Rewman,  her  daugbler,  ana  at  least  Ave 
or  six  other  witnesses,  establishes  beyond  doubt 
Itae  violent  and  wicked  conduct  of  appellant 
towards  reapondent.  He  had  himself  educated 
ber  to  know  and  appredale  the  forceand  mean- 
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Ing  of  his  threats.  The  proof  of  his  general  iH 
treatment  of  respondent  is  so  abundnnt  aiid 
convincing  that  we  shall  not  refer  to  It  in  do- 
tail.  In  the  elsmination  of  respondent,  thtt 
following  questions  and  answers  occur: 

Q.  What  was  bis  conduct  just  before  that 
[signing  articles  of  separation],  for  aome  days, 
towards  youT 

A.  Cruelneaa,  meanness  and  violence.  He 
kicked  me  with  his  boots  that  I  was  black  and 
blue  all  over,  days  and  days  before, — you  might 
say  for  months. 

Q.  What  was  tbe  last  time  before  signiagi 
how  long  before  T 

A.  That  same  morning. 

Q.  (By  the  Court.)  Did  he  make  anT  threats 
against  youT 

A.  Yes.  sir;  he  did. 

Q.  (By  the  same.)  In  order  to  make  yon 
slgnitT 

A.  Yes,  sir. 

Q.  (By  the  same.)  What  threatsdid  he  make 
against  you?  Did  be  tbreateu  to  do  any  vio 
lence  to  you  if  you  did  not  sign  ItT 

A.  Yes,  sir. 

Q.  (By  the  same.)  What  did  he  snv? 

A.   He  knocked  me  down,  and  kicked  me. 

Q.  (By  the  same.l  Did  lie  kick  you  because 
you  would  not  sign  tbis  wriiingT 

A.  Yes,  sir;  tbst  Is  what  be  did. 

We  make  the  following  extract  from  the  tea- 
llmonyof  Mrs.  Rewman: 

Q.  What  took  plai^  between  them  as  to  the 
signing  of  that  [ajlicles  of  separation]  in  your 
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I  know  he  abused  her  when  she  said  she 
would  not  sign  it. 

f.  What  00  jou  mean  by  abueeT 
.  Well,  he  alapped  her,  and  pulled  ber 
around. 

Q.  Do  you  know  who  brought  these  article* 
of  separation  to  the  house? 

A.  No,  sir;  I  do  not.  I  first  saw  them — papk 
banded  them  tome,  and  asked  me  to  rend  Ihem 
to  mamma.  I  read  Ibeui  Io  her.  I  xlarte  I  to 
read  them.  I  don't  know  whether  I  Snished 
them  or  not;  and  she  said  she  would  not  sign 
them  at  tbe  time  I  read  it.  My  mother  cnuiiot 
read  English  writing.  I  don't  tliink  I  finished 
reading  them.  I  read  them  over  half  through, 
though.  She  listened  to  It,  and  she  said  she 
wouldn't  sign  them,  and  did  not  care  to  bear 
any  more  after  she  bad  heard  halt  of  it. 

Q.  Tell  the  Judge  why  she  signed  the  arti- 
cles after  her  expressing  her  unwillingness. 

A.  Because  there  was  not  any  peace  at  borne 
unless  she  would  sti^i  them, — to  makepeace 
she  signed  them.  Tl^ere  would  be  no  peuce  at 
the  bouse  unless  she  sitrncd  ibem. 

Q.  (By  tbe  Court.)  Uow  long  after  they  were 
brouglit  to  the  house  was  it  before  she  sigued 
them? 

A.  It  was  two  or  three  days.  I  think  be 
brought  them  here  on  Tuesday,  and  they  were 
signed  on  Thursday,  I  thmk. 

Q.  During  the  interval  from  tbe  time  they 
came  to  the  house  until  they  were  signed  by 
your  mother,  state  what  you  know  about  any 
pressure  being  brought  to  t>ear  upon  her,  either 
I'y  violence  or  otherwise,  to  induce  her  to  aign 
them. 

A.  I  know  be  kicked  her  once  when  they 
.  quarreled  about  ber  not  signing  the  paper,  and 
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■he  «atd  the  wtniM  not  ttga  it,  and  in  tbe  < 

iog  of  ttiBt  nif^ni,  before  sbe  signed  ibem,  tbey 
were  quarreling,  and  lie  slapped  tier,  and  abused 
her. 

Q.  Wbnt  was  tbe  condition  of  fonr  motber 
at  iIjc  lime  sbe  siirbed  ibe  papcrT  Was  sbe  Id 
good  beiiltb  or  i 

A.  Sbe  was  1 

1  licre  U  ctms 
■anie  line,  tlioiijfb  pnisiMj  oot  quite  eodin-ctlj 
coniiecU'd  wilb  the  execullon  of  Cbese  papers; 
and  nbiie  ne  are  not  disposed  lo  limit  the 
force,  as  eTirience,  of  ibe  reriiBpate  of  tlie  offl- 
ceT  wbo  took  lespoodetit's  acknowledgment, 
and  wliile  bw  evidt-oci^  cannot  be  taken  lo  im- 
peucb  Ilia  ctriiflcHle,  it  stron^t;  corroboratea 
tbe  tv^tiolriny  of  respondent  Hod  ber  nilnesses 
as  lo  ber  rehictiince  lo  sifting  (lie  agn^ment. 
He  aajs  II  ere  was  mucli  ronti-nlion  aud  angry 
talk  belweeu  Ibem,  andtbai  bemuatbave  l>een 
tbtie  an  biur,  at  least,  before  sbe  agreed. 
Wiiliout  more  porliculardiaciisuon,  we  content 
ourRclvcs  wilb  aaylnj!  generally  tbat  tiie  evi- 
dvoce  bearing  upnn  tbis  immediate  question, 
cflK-rully  read  end  tbonghtfuil;  considered, 
impresses  us  as  it  did  ibe  trial  court;  and  we 
are  fully  convinced  tbat  tlie  execution  of  Ibe 
aniclen  of  separation  of  April  IS,  1H8t,  bv  tbe 
respoudeiit,  was  ciiiised  by  tbreata of  bodily  in- 
iiirv,  and  Kccnmplisbed  by  menace,  as  alleged 
Id  tbe  C'implnini. 

']lHv{ii<;  reacbcdtbccoDcIusioD  Ibat  the  court 
below  was  riglt  in  annulling  tbe  articles  of 
arpitrutinn.  wc  approach  tlie  next  qiiesiion  with 
more  relnelnncu,  because  it  involves  a  queslioD 
of  Jurinliciion  never  before,  to  our  knowled^, 
pn'seuied  to  ibe  courts  of  ibis  State  or  Ter- 
riiory.  The  proposition  is  clean  cut,  and, 
plainly  staled,  is  tbis:  Can  awife,  justified  by 
tbe  conduH  of  ber  biisbnod  towards  ber  in 
leaving  Iter  home,  maintain  an  independent  ac 
lion  apilust  lier  husband  for  her  maintenaneef 
Anil  can  a  court  of  equity  enlertain  auch  an 
iciion,  and  by  iia  decree  compel  thebiiaband  lo 
mske  piOVi«ion  for  ber  support  during  surh 
sepiiiDlion?  It  must  he  conceded  that  liLlIe 
sujiport  is  found  for  such  an  aclion  in  the 
books  of  Ibe  texl-wriiers,  and  tbe  ad] udicn lions 
of  Iherouits,  in  number,  at  least,  preponderate 
against  it,  Tlie  question  isimporlact.  It  la 
squHTi  ly  presented  in  tbis  case,  and  it  must  be 
aasn-ered. 

Boib  Hi  coirmon  law  and  under  our  Statute 
the  nife  isenliitcd,  by  virtue  of  tbe  mnrriage 
contrui  I,  lo  support  and  msinlunance  from  her 
bu>ilmnd.  and  lie,  in  turn,  iauuderobligutlon  to 
buppt;  such  support  and  msinlentincc,  com 
mensiirate  with  bis  ability,  unLU  relieved  from 
Burb  dnty,  either  by  Hie  law,  or  by  the  volun- 
tary act  of  the  partiea  lo  Ibe  coolract.  Comp. 
Laws,  S  2^38. 

But  while  this  mutual  and  correlative  duty 
and  tiRbt,  us  between  bushand  and  wife,  have 
been  recopniied  by  the  courts  from  an  early 
day.  it  vtn«  never  Id  the  English  courts,  Ithink, 
not  eien  the  ecclesiat^licnl.  allowed  as  an  inde 
pendent  ii;;bt  nr  cause  of  action.  It  was  only 
ns^eiicd  and  slluwed  as  an  incident  or  appen- 
<jage  to  some  other  proceeding,  gene) ally  fV>r  a 

In  J^all  T,  Montgomery.  2  Ves.  Jr.  191,  Lorg 
Loiip'b  borough  said:  "I  take  it  to  be  now  tbe 
estalilisbed  law  that  no  court,  not  even  the  ee- 
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clestastical  court,  baa  any  ortflna]  Jurisdiction 
to  give  a  wife  a  separate  malntenHace.  It  la 
alwaya  as  incidental  to  some  other  matter  that 
sbe  becomes  eulitlcd  to  a  separate  proTlsion;" 
and  Ibis  was  probably  tbe  nearlT  uniform 
holding  of  the  English  courts,  except  that  upon 
tupfdieovit  forsecurity  of  tbe  peace,  against  her 
husband.  It  was  said,  in  tbe  case  Just  cited,  Iba 
wife  might  be  alliiwed  a  separate  maintenance, 
if  necessary  tbalshe  should  live  apart  From  ber 
busband;  but  even  tbis  authority  was  quea- 
ttoned  In  subsequent  casea,  and  it  la  very 
doubtful,  if  not  altogether  improhabio,  that  a 
cose  like  tbe  one  at  Xkr  could  hnve  been  main- 
tained in  any  of  the  courts  of  England. 

In  Bishop  on  Marriage  and  Divorce  the  au- 
thor declsres  that  the  doctrine  and  practice  of 
tbe  English  courts  were  alrongly  agaioat  it,  and 
to  the  same  purpose  ia  the  declaration  of  Judg» 
Story  in  tbe  second  volume  of  his  Equity  Ju- 
risprudence, g  1422, 

An  examination  of  the  earlier  American  casea 
sbowa  a  ationg  dispogiiion  to  follow  the  same 
rule,  but  It  did  not  command  UDlveraal  obedi- 
ence. In  an  early  Virginia  caae  (Fureetl  v. 
Pureell,  4  Hen.  &  M.  5(17).  a  broader  jurisdic- 
tion was  asserted:  and  it  was  there  held  that  if 
a  husband  abandon  hii  wife,  and  aepsrala 
himself  from  her,  without  any  reasonable  sup- 
pott,  a  court  of  equity  niay.  in  all  cases,  decree 
her  a  sulta)ile  maintenance  and  support  out  of 
bis  estate,  upon  the  very  ground  that  there  ia 
DO  adequate  or  sufSctent  remedy  al  law  in  auch 
a  case.  Mr.  Bishop  speaks  disapprovingly  of 
the  chancellor'a  C[>ncluBion  aa  to  the  jurisdio- 
tiou  of  a  court  of  equity  Id  aueb  a  case,  hut 
^vd^Story  aaysofit:  "There  Isao  much  good 
sense  and  reason  in  this  doctrine  that  it  might 
be  wished  it  were  generally  adopted."  Story, 
Bq.  Jut.  §  1423a. 

The  same  doctrinewaa  atnin  recognized  and 
miiiniained  JD  Virginia  in  Almond  v.  AIniond, 
41tand,  (Va.)662. 

In  South  Carolina  the  same  rule  aa  to  Ibe  Jn- 
riidictioD  of  a  court  of  equity  is  asserted  in 
PraVicr  v,  Pratker,  4  Desaus.  Eq.  B3:  aad  later, 
iD  the  same  State,  in  RhaTiu  t.  Bhamt,  1 
MciDord,  Eq.  197. 

In  Alabama  tbe  rule  la  broadly  staled.  In 
QloTtr  V,  QUner,  16  Ala.  440,  lo  be:  "Where 
a  husband  ahandona  his  wife  witbout  just 
cnuse,  and  casts  ber  upon  society  desiiiule  of 
tbe  means  of  subsistence,  a  court  of  chancery, 
as  an  original  ground  of  equity,  will  cnteriHln 
a  bill  fllfS  against  him  for  alimony;"  and  this 
case  was  followed  in  Kimey  v.  Kinteti.  87  Ala. 

In  BvOer  t.  Butler,  4  Litt.  (Kt.)202.  this 
question  was  elaliorately  reviewed,  and  in  bis 
opioion  Jvdge  Mills  ssya:  "  Suppose  the  ca<!e 
of  absnclonmenl  by  the  husband,  and  tbat  the 
sepnrntioD  is  complete,  without  any  sentence, 
and  that  the  wife  is  left  to  the  humanity  of  the 
world,  without  support,  has  tbe  chancellor, 
witbout  (he  Slatule,  or  in  cases  not  embracca 
by  it,  no  authority  to  direct  a  ponioo  of  the 
husband's  estate  to  be  set  apart  for  the  support 
of  tbe  wife,  leaving  the  marriage  contract  aa 
obltpatoty  as  evert  This  la  a  question  different 
from  Ibe  power  of  separation,  aDd  deserves 
Further  consideration.  .  .  .  It  ia  clear  Ibat 
strong  moral  obligations  must  lie  on  every  hua- 
bsDd,  who  has  atMudoned  his  wife,  to  lupport 
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ber.  Tba  marri'ige  cootract  and  every  prin- ! 
dpie  bind*  him  to  ibis.  To  fall  to  do  tt  ii  a 
wroDK  acknonledied  at  commoD  Ibtt,  thouah 
tliflt  Inw  knows  no  remedy,  because  tbere  ibe 
wife  caaaot  me  tbe  hustead.  But  \o  equity  | 
tbe  nlTe  cbd  me  the  btuhand,  and  tt  ta  tbe 
province  of  a  court  of  equity  to  afford  remedy 
ivberecoQscieaceand  law  acknowledge  aright, 
but  know  no  remedy," 

In  1MI6  Ihh  precise  qupstion  vu  before  Ihd ! 
Bujireme  Court  of  Culiforiiia.  fn  Oatiand  v. ' 
UoUand,  S8  Cal.  360;  and,  tliougb  thecase  viat 
decided  b;  a  divided  niurt.  Judge  Croclielt,  in 
tbe  prevailing  opinion,  says;  "  Whatever 
reasoD  may  Lave  prevailad  at  commoD  law  (o 
Induce  the  courts  lo  withhold  thetraid  from  the 
■wife  under  these  circumBtances  [separalion  and 
dcHiiiutioD],  noDe  exists  in  ihia  Biate  why  a 
court  of  equity  should  refuse  to  compel  an 
offending  huatiand  to  provide  outof  their  cnm- 
mon  property  for  Ibe  support  of  an  ill-used 
wife,  who  has  been  forced  to  seek  protection 
elaewbere  than  under  the  husband's  rouf." 

Again,  In  Garland  v.  Qarlaad.  60  MiM.  604, 
after  a  very  Iborough  examiaatlon  of  Ibis 
question,  and  tbe  cases  bearlnic  upon  It,  the 
court  In  Its  opinion  unea  Ibis  languaee: 
"  Courts  of  equity  in  America  will  always  in- 
terpose to  redress  wrongs  when  the  cotuplsin- 
ant  is  without  full,  adequata  and  complete 
Rmedy  at  law.  Here  there  is  no  S'lch  proccas 
IS  tupplieavit,  nor  a  diBiioct  proceeding  for  the 
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busbaad  to  support  the  wife  without  asking  for 
iduciee  of  divorce." 

lu  the  cose  of  Qratet  t,  Orave*,  reported  In 
S0  lowH,  SIO,  Judge  Cole,  dellveiing  IbeopinioD 
of  ihe  court,  siHLes  the  qui-sllon  iXub;  "  Ttie 
main  quesiiun  involved  in  tbe  coatroversy  is 
whether  a  court  of  equity  has  the  authority  or 
Junadlcl-jn  to  entenain  an  action  brought  for 
alimony  alone,  and  to  grant  such  alimony 
where  nodlvorceor othpr  relief  issougbt;"  and 
afier  an  exiimiuation  of  tbe  queHllun.  and  the 
bisiory  of  its  treatment  by  the  courts,  bolb  in 
EtJ^iliind  and  America,  be  concludes:  "It 
seems  to  us  tbat,  upon  well  aetlleit  equity  prfn- 
dptis,  BB  well  as  upon  considerations  of  public 
polrcy,  the  action  may  be  maintained  without 
askini;  a  divorce  or  other  relief." 

And  VFty  recenlly  thia  disiinct  question  was 

Ercpenred  I'o  tbe  Supreme  Court  of  Nebraska 
I  EaHe  v.  Rtrtf,  48  N.  W.  Kep.  118.  In  that 
cane,  aa  In  Ualiahd  v.  Qallaud,  lupra,  it  was 
cinieniled— and  the  appellant  so  insisla  in  this 
ca>e — Ibul  llieStxIulealtirmaiivelyaulhori/.Jng 
alimony  and  support  to  the  wife,  as  an  incident 
or  appendage  io  divorce  procecdii>Bfl,  implied- 
ly DejiuiEves  Ibe  power  or  Jurisiliclion  of  the 
coun  lo  make  such  allowance  in  othur  CBses, 
but  in  neither  case  was  such  argument  con- 
Tincing.  The  syllabus  of  tbts  case,  pn^piired 
by  the  roiirt,  savs:  "Tbe  law  of  tbe  land  bav- 
tcK  made  it  the  legal  duly  of  a  husband  tosup- 
pon  his  wife  and  children,  courts  of  equity 
within  this  Stale  have  the  power,  in  a  suit  by 
the  wire  for  alimony  and  aupport.  to  enforce 
tbe  diacbnrge  of  such  duty,  wiliioul  reference 
to  whether  tbe  aciioti  Is  for  a  divorce  or  not." 
These  cases,  while  pOEsibly  not  strictiv  in 
Uoe  witb  the  prevailing  current  of  judldal  de* 
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cisions,  either  in  England  or  this  countrj,  com- 
mend themselves  to  our  judgment.  Their 
reasoning  seems  to  us  logical  andasfe.  and  tbeir 
condustona  in  harmony  with  the  present  legal 
status  of  married  women.  A  denial  of  auch 
Jurisdiction  would  seem  to  expose  the  law  and 
the  courts  to  tbe  jualcritidsmof  havlngsquare- 
ly  asserted  tbe  wife's  right  to  support  from  bei 
husband,  yet  denying  her  a  remedy  when  such 
support  ia  refused.  Our  Statute  allows  Ihe 
busband  and  wife  to  agree  upon  lerms  of  im- 
mediate separation,  and,  if  such  terras  provide 
for  the  support  of  the  wife  by  the  husband,  the 
courts  will  enforce  such  support,  at  the  suit  of 
tbe  wife.  But  bow  can  this  second  agreement 
add  to  the  original  obligation,  deliberately  un- 
dertaken and  aasumed  by  him,  aa  a  part  and 
parcel  of  his  marriage  contractT  Can  a  repe^ 
tiiion  of  such  agreement,  or  a  further  rccognl- 
tloti  of  such  obligation,  in  articles  of  separa- 
tion, add  anything  lo  its  force?  A  substanlia) 
and  in.icparable  part  of  tbe  marriage  coniiaci 
was  his  undertaking  to  support  and  maintain 
his  wife,  and  this  obligation  continued  upon 
him  while  living  in  separation,  provided  such 
separation  was  Justified  bv  bis  own  miscon- 
duct. The  law  aiwaya  and  wiiboutrescrvede- 
clarea  this  obligation  absolute.  Is  It  mads 
more  so  by  bis  again  assenting  to  it  In  artlclea 
of  aepaiation?  True,  the  agreement  may  flz 
the  amount  of  support,  and  how  it  shall  be 
supplied,  but  that  does  not  affect  the  principle 


would  otherwise  be  left  entirely  to  the  court. 
It  is  dilSrulC  to  see  bow  the  agreement,  which 
adds  no  duly  in  tpeeif  to  tbat  already  imposed 
by  the  law,  can  supply  a  cause  of  action  in 
favor  of  the  wife,  if  none  existed  before.  If 
the  parlies  to  tbisactlon  bad  voluntarily  agreed 
upon  terms  of  separation,  bv  which  the  hus- 
band was  bound  to  support  tne  wife,  any  court 
of  equity  would,  without  hesitation,  have  en- 
teriaiiied  her  action  to  compel  performance, 
nnd  tbe  court  would  not  confloe  it»elf  to  tlie 
terms  of  the  aereement,  but  would  make  such 
allowance  as  was  equitable.  Tbis  ts  nearly  Ihe 
language  of  Jadg*  Milts  lu  Butler  v,  iJulla; 

Marriage  beinir  the  result  of  a  civjl  contract 
between  the  parties,  and  the  law  positively  de- 
clnrtDg  that  such  contract  covers  and  imposes 
tbe  obligation  of  support,  we  are  unable  lopeN 
ceive,  on  any  principle  of  reason  or  justice, 
why  a  wife  who  agrees  to  separate  from  her 
fausliand  should  be  more  favored  by  the  law 
than  one  who  clings  to  him  In  spite  of  his  ill 
usage,  until  aged  In  years,  Infirm  in  boiiy  and 
broken  in  spirit,  she  is  finally  driven  from  her 
home  by  hia  unl>earHble  mieconducl.  It  la  do 
adequate  response  to  say  that  tbe  law  makes 
the  husband  liable  for  neccssariea  which  may 
be  furnlahed  the  discarded  wife  under  such  cir- 
cumstances. What  if  no  tradesmiin  would 
furnish  such  supplies,  and  lake  Ihe  rink  of  col- 
lectina;  against  her  husbundl  It  would  be  cx- 
IremeTj  improbable  that  any  wife  could  long 
maintain  herself  in  that  way.  Such  a  support 
would  be  too  uncertain,  preeorioua  and  humili- 
ating. It  neither  meets  the  rights  of  the  wife, 
nor  tbedutiea  of  tbe  husband.  It  is  equally 
unfair,  unjust  and  inei[uitable  lo  Icll  the  desti- 
tnte,  and  possibly  unoQending,  wife  that  th» 
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Uw  nill  rompel  bet  buabaod  to  provide  for  ber 
If  sbe  will  couple  hcc  applicatioci  for  main- 
tenaDce  witb  a  complaint  for  divorce.  There 
may  be  abuDdant  reasooB,  coDlrollinKwHh  lier, 
and  nbich  Ihe  law  ougbt  to  reaped,  why  she 
does  not  want  a  divorce.  There  maj  be  ob;(ec- 
tjons  ID  conscience,— a  vital  and  unyielding 
principle  and  rule  of  ber  religion.  Sbe  may 
onBelfiablv  desire  to  avoid  a  public  notoriety 
and  scanaal  tbsl  would  involve  ber  children, 
or  she  maj  Btill  bave  such  affection  for,  and 
faith  in,  ber  busband  as  will  feed  tbe  bope  of 
bis  reformation  and  their  reconciliation, — rea- 
sons. aU  of  tbem,  which  the  law  oiigbt  not  to 
ignore  or  dlsreapect.  Tbe  busband  owing  this 
<liity  of  maioleoance  to  the  wife,  we  perceive 
DO  good  reaGon  why  sbe  may  not,  Independent 
of  any  otber  ground,  maintain  an  acliou  against 
bim  for  its  enforcement  In  thia  case,  tbe  evt- 
ilence  shows  such  misconduct  towards  bis  wife, 
And  illusn^  of  ber,  by  tbe  appellant,  as  would, 
and  doea,  in  our  opinion,  justify  tbe  separation 
and  tbe  bringlngof  thieaciion.  No  complaint 
ie  made  as  to  tlie  atnount  of  tba  allowance  de- 
creed by  tbe  court,  except  as  to  the  item  of 
$150  attorney's  feca,  and  at  to  this  tbe  learned 
counsel  for  appellant  vigorously  says:  "Tbcre 
is  no  shadow  of  legal  autboriiy  for  the  judg- 
-menl  awarding  plaintiff  an  attorney  fee  of  f  160, 
-«r  any  sum  whatever.  No  attorney  fees  are 
'ever  allowed  exc-ept  when  clearly  provided  by 
-■'alule.  orwbere  they  are  subject  of  contract. 
This  allowance  cannot  be  defended  as  a  sub- 
-slitute  for  statutory  coets,  and  was  not  so  in- 
tended by  tbe  trial  court,  and  in  Ibat  sense  la 
not  costs  at  all.  The  Slatule  regulates  the 
amount  of  costs  in  any  action,  when  allowed. 
In  this  rase  tbe  court  bad  found  from  !be  evi- 
dence Ibat  tbe  wife  was  justified  in  living 
separate  and  apart  from  her  husband,  and  was 
'entilled  to  maintenance  during  sucb  separation; 
tbnt  IDe  busband  was  able  lo  furnish  such  sup- 
port, but  refused;  and  Ibat  tbe  wife  was  deati- 
tute.  Upon  these  facta,  it  la  the  huaband'a  un- 
diapulcdduiyto  furnish  necessaries.  If  it  was 
Dcceijsary  tbal  tbis  woman  have  support,  and 
necessary  to  brin?  tbiu  action  to  obtaic  it,  then 
the  aciion,  wlib  its  proper  expense,  was  a  nec- 
essary chargeable  against  Ihe  biuband.  Tbe 
taw  furnishes  no  indexible  definition  of  the 
term  ''neceBfariea." 

Id  Shepherd  v.  Maekovl,  8  Campb.  836,  a 
buMbnndwBE  held  liable  upon  an  atlomey'abill 
for  services  rentlered  in  exhibiting  articles  of 
tbe  iM^Qce  against  Iilm.  In  tbat  cose  Lord  El- 
leuboTOUgb  said  that  the  wife  "bad  a  right  to 
appeal  lo  tbe  law  for  proteclion,  and  abe 
must  bave  tbe  means  of  appealine  eQuciually. 
8be  might  therefore  charge  ber  nusband  for 
the  necesaary  expense  of  this  proceeding  as 
iinuch  u  for  necessary  food  and  raiment;"  and 


tbls  rule  was  followed  In  numerouf  Engllab 

MerrU  v.  Palmer,  89  N.  H.  128,  holds  tha 
>me  doctrine  in  a  similar  case. 
In  Porter  v.  Briggi,  38  Iowa,  160,  tbe  qnes- 
□n  was  whether  Uie  husband  was  liable  for 
irvices  rendered  by  an  attorney  in  eetablisb- 
ing  tbe  innocence  of  tbe  wife  upon  a  charge  of 
adultery,  made  by  tbe  husband  himself.  In  an 
action  for  divorce,  and  tbe  court  saya:     "In 
our  opinion,  be  is  liable  fur  such  aerviceanpon 
an  implied  promise,  which  the  law  raises,  to 
pay  therefor  as  necessaries  for  tbe  wife;"  and, 
upon  a  rcar^utnent  of  the  case,  tbe  coon  ad- 
hered to  lb  la  opinion. 

In  Warner  v.  Helden,  S8  Wis,  017,  tbe  court 
held  that  a  husband  who  prosecuted  bla  wife 
to  compel  her  to  find  sureties  to  keep  tbe  peace, 
and   failed    to  sustain    tbe  charges    brought 

finst  ber,  was  liable  for  tbe  reasonable  feca 
attorneya  employed  by  her  to  defend  her 
igainat  auch  prosecution,  on  the  ground  tbal 
sucb  legal  services  were  necessaries. 

In  tbe  case  of  Oratxt  y,  Gravet,  80  Jowk, 
810,  an  action  very  similar  to  the  one  at  bar, 
referred  \a  above  on  another  branch  of  tbia 
case,  tbe  supreme  court  of  Iowa  affirmed  a  de> 
ciee  of  the  court  below  requiring  the  huaband 
to  pay  an  attorney's  fee  of  |150  for  services  in 
bringing  the  action.  Tbesecases  are  sulflcient 
to  Oiiutrate  tbe  principle,  and  to  justify  our 
application  of  it  to  this  case.  WetLink  tbeal- 
tornev's  fees  in  this  case  were  properly  consid- 
ered by  tbe  court  as  nece&'tarles.  and,  as  ihej 
do  not  appear  lo  be  unreasonable  in  amount, 
we  are  not  disposed  to  disturb  tbe  decree  in 
this  respect. 

The  laat  objection  appellant  make*  to  tbif 
decree  is  tbat  it  provides  that  a  failure  for  ibii^ 
ty  days,  on  the  part  of  appellant,  to  make  the 
payments  at  tbe  limea  required,  shall  tic  deemed 
contempt.  This  objection  is  not  substantial. 
Thia  provision  adds  nothing  to  tbe  force  of  the 
judgment.  The  court  makes  its  decree,  and 
the  law  provides  the  means  forils  enforcement. 
If  noD-observance,  by  appellant,  of  tbe  require- 
ments of  this  decree  would  be  contempt.  It 
would  be  BO,  not  becauae  it  was  so  recited  In 
(be  judgment,  but  because  it  was  an  act  of  dis- 
obedienct)  wblcb  the  law  made  contempt 
Punishment  aa  for  contempt  ia  not  an  unusual 
means  of  enforcing  ordi-rs  inequity.  If  at  any 
time  appellant  is  unable  to  comply  with  tba 
requirements  of  tbe  decree,  and  such  disablli^ 
has  not  been  voluntarily  created  by  his  own 
act,  be  will  not  be  liable  to  be  punished  as  for 

Tlie  judgmerU  of  tlia  Dutrict  Court  it  ^f• 

finned. 
All  the  Judges  concurred. 
Petition  for  rehearmg  denied. 


ILLmOIS  BUFREHE  COUItT. 
Walter  L.  PEASE.  Appt., 
WUUam  0.  RITCHIE  a  ol. 


•  ofaeveraJ  Jndfpnent  dabt. 


bean  aa(3«tl7  pnrOhaaed  In  anoOiM^naBW, 
hDids  the  ladgment  out  ta  tbe  world  m  valid,  and 
procures  a  sale  ot  Us  own  land  on  ezeouUon 
under  It.  becomlnB  the  punshaaer  himself  In 
another's  name,  be  Is  estopped  from  oklmlns  tliat 
the  jndftment  waa  paid  haforathe  aale,  In  order 
to  prevent  the  ezerclas  of  a  risht  of  ndempUsa 
bj  another  judgment  creditor. 


Pkabb  y.  BiTcsa. 


M7 


■Mt  Aii«x«eiitioneaimotb«Baidto  be  i*> 

medi  within  tbe  meaDlns  ol  K  etatate  requiring 
It  to  be  iasued  wttbln  one  jma  In  order  to  pre- 
■erre  tbe  lien  of  a  Judflrment.  until  It  la  delivered 


S.  Adl»eluwve«f  mjndgmentdebtorln 
bankmptt^i  tlUiauKh  the  Judjrment  has 
oeaaed  to  be  B  IJeD,  doea  Dot  render  it  unavallinjr 
for  the  purpose  of  redeemluB  do  debtor'!  landa 
from  lale  uiKler  a  prior  Judgment. 

(HvHlaXU 

APPEAL  by  platntlft  from  a  Jaflgment  of 
the  Circuit  Court  for  Cook  Counly  in  fa- 
vor of  defendauls  in  a  suit  brougbt  to  quiet 
title  to  certain  real  ealale.    AJprmUd. 

PlainriH  waa  tbe  origiual  owner  of  thp  land. 
One  Chlnbolm  recovered  a  Judf:ment  n^inst 
him  and  cerlain  otiier  persons  under  wliich  an 
execution  was  Issued  and  levied  on  tbe  land  in 
GOQtrovetsj'  and  liie  land  was  sold  at  execution 
«ale.     Subsequently  Wells,  Nonoti  &  Walker, 

£  dement   creditors  of  Pease,   redeemed   the 
nos  from  that  sate  and  obtained  a  sheriff's 
title  tbereto.     Defendants  claimed  under  tbo 
title  so  obtained. 
Fiirtlier  facts  appear  in  the  opinion. 
Mean.   Cook  &  Upton  and  Qv^garf, 
Booth  A  Harlftn  for  eppellsTit. 

Mean,  Frederiok  Dllma.nn  and 
'GharJea  A.  Dupee  tor  appellee. 

Craig',  J.,  dellTered  the  opinion  of   the 

Under  the  facts  as  thev  appear  from  the  rec- 
ord, appellant  coatenaa  that  the  Cbisholtn 
JudRment  was  paid,  and  as  to  him  a  sole  there- 
onder  naa  a  nullity,  and  a  redemption  there 
upon  conferred  do  title  whatever  on  the  p^ity 
•eelting  to  redeem:  second,  that  tbe  Wells, 
SortOD  &  Walker  Judgment  against  blm  was 
not  ■  Hen  on  tbe  preniiaes  in  controversy,  be 
cause  no  execution  bad  issued  (hereon  within 
K  year  under  the  Statute,  and  that,  though  a 

iudgment  may  be  used  to  redeem  nbea  not  a 
ien.  this  liidginent  could  not  be  so  employed, 
because,  nt  tbe  time  redemption  was  attempted. 
the  appellant  had  obtained  his  discharge  in 
banltruplcy,  and  therefore  the  judgment  could 
not  be  made  tbe  ImlsIs  of  redemption  any  more 
Ibno  it  could  be  sued  over  or  execution  issued 
thereon,  and  appellant's  property  sold,  if  be 
Insisted  on  the  protection  of  his  discbarge,  and 
that  Wells,  Norton  &  Waikef  were  not  (here 
fore  judgment  creditors  within  tbe  meaning  of 
the  iStnlut«. 

Various  other  questinos  have  been  raised  and 
discussed  in  the  argument  of  counsel,  but,  io 
tbe  view  we  lake  of  tbe  record,  it  will  not  be 
necessaiy  to  consider  them,  as,  in  our  opiuion, 
the  sherifTs  title  obtained  by  Wells,  Norton  & 
Walker  under  the  redemption  from  (he  sale  on 
the  Cbisholm  Judgment,  distegarding  all  other 
quealioQS,  Is  conclusive  of  Lbe  rights  of  the 
parties. 

As  respects  the  first  proposition,  that  the 
Cblsbolm  judgment  was  paid,  upon  an  exami- 
nation of  the  evidence,  it  will  be  found  that  the 
judgment  wa»  rendered  aeainst  Pease,  Dob- 
Dins  and  others,  who  were  pattQeni.  By  an 
■rrangement  between  the  panners,  the  eouit- 
■mble  obligation  to  pay  the  judgment  devolved 
upon  DoDblns  and  ue  other  defendants,  and 
8L.R.A. 


not  upon  Pease.     On  tbe  30th  day  of  January, 

187S,Fuller,  on  behalf  of  Pease,  purchased  tbe 
judgment,  ttie  latter  furnishing  the  mouey. 
On  ihe  lat  day  or  June,  1877.  by  tbe  direction 
of  Pease,  Fuller  assigned  the  judgment  to  Ed- 
ward F.  Lawrence,  and  he  assigned  to  Cbis- 
boim,  tbe  origiaai  judjrment  plaintiff.  These 
asBigoments  were  not  of  record.  The  transac- 
tion was  a  secret  one,  known  only  to  Pease  and 
those  connected  with  him  acting  in  hia  inter- 
est. In  the  schedule  attached  to  I'ease's  bank- 
rupt proceedings,  hia  oath  shows  that  tbe  judg- 
ment was  still  subsisting  against  him.  The 
attorneys  of  Pease  sued  out  an  execution,  and 
caused  it  to  be  levied  on  tbe  premi^^es,  and 
caused  tbe  premises  to  be  sold  on  tbe  execution. 
At  the  sale  Pease  bad  the  property  bid  oft  In 
the  name  of  Inslce.  A  short  time  before  the 
execution  fssu<-d,  Pease,  in  answer  to  a  letter 
of  inquiry  by  appellee  Ritchie,  in  regard  to  lbe 
ju'lgment,  wrote  aa  follows:  "Tours  of  2ath 
received.    R  B.  Cbisliolm  is  Uie  owner  of  the 

J'lidgment  you  mentioned,  and  I  understand 
Ir.  Perry  represents  him  in  the  matter." 

Under  the  facts,  we  tbink  Pease  is  now  ea- 
topped  from  claiming  that  the  Gbisboim  judg- 
ment was  paid.  He  oeld  tbe  Judgment  out  to 
the  world  as  a  valid  subsisting  judgment.  He 
sold  tbe  land  on  an  execution  issued  upon  it, 
and  became  the  purchnser  in  another  name. 
After  having  done  these  acts,  end  invited  the 
redemption  and  subsequent  sate  bv  a  judgment 
creditor,  it  is  loo  late  now  for  him  to  assert 
tbflt  tbe  judgment  was  j)aid,  and  the  sale  an 
idle  ceremony.  If  atiibority  is  needed  to  sustain 
this  position,  Tfiatttic  Bank  v.  Dennit,  S7  IIL 
38S,  IS  a  case  la  point.  Tbe  Btatule  conferred 
.(be  ripht  of  redemption  upon  Wells,  Norton 
&  Walker,  Jud;;nient  creditors,  and  In  the  ex- 
ercise of  that  right  they  bad  every  reaaim  to 
believe  that  the  sale  under  the  Cbisholm  judg- 
ment was  Id  all  respects  valid,  and  obligatory 
upon  Pease  and  all  other  persons  claiming  any 
interest  in  the  premises  under  or  through  bim; 
and,  having  acted  in  good  faith,  they  aud  their 
grantees  ouffbl  to  be  protected. 

But  it  is  insisted  that,  if  the  sale  under  tbe 
Chisholm  judgment  is  to  be  treated  as  valid,  it 
is  ttien  claimed  that  there  was  no  rtgtil  of  re- 
demption in  tbe  judgment  creditors.  Wells, 
Norton  &  Walker,  because  their  judgment  was 
nnt  a  lien,  and  tbe  discharge  in  bankruptcy  of 
Pease  was  a  satisfaction  of  the  judgiueDt, 
The  Statute  provides  that  a  judgment  of  a  court 
<if  record  shall  be  a  lien  on  the  real  cstale  of 
the  person  against  whom  it  is  otitnined,  in  tbe 
county  for  wbicb  the  court  is  held,  fur  seven 
years  from  the  time  It  is  rendered,  provided 
that,  when  execution  is  not  issued  on  a  judg- 
ment within  one  year  from  the  time  it  l>ecomea 
a  lien,  it  shall  loereafter  cease  to-be  a  lien. 
Rev.  Slut.  chap.  77,  S  1. 

The  tirst  question  to  be  considered  is  wiielher. 
within  the  menniogof  tbe  Statute,  an  cxiculion 
iasued  on  tbe  judgment  in  favor  of  Weils,  Nor- 
ton ft  Walker  wilbin  one  year  from  the  lime 
it  was  rendered.  As  before  observed,  Ibeclerk 
made  out  an  execution  within  the  yenr,  but  it 
was  never  delivered  to  tbe  sheriff  to  execute, 
and  when  found  an  indorsement  was  found  on 
the  back  of  tbe  execution,  "Not  called  for." 
We  do  not  think  what  was  done  here  can  be 
regarded  as  a  c»iDpUanc«  with  the  Statute. 


B  SUFBSKB  JCDIOtAL  CODBT. 


Tbe  Siniiite  requiivs  tomeibing  more  thao  the 

mere  wriiiiig  ol  flDexecutioD  bv  tbe  clerk,  and 
ptQiriiii;  it  among  tbe  files  in  liis  office.  Tbe 
worrl  '*  issued."  tu  used  !□  (he  Statute,  bas  a 
more  com  pi  cli  endive  meaniDg,  and  ne  think 
tbat  the  fair  coustructioa  of  the  nord  as  uaed 
Id  tbe  Statute  requires  an  eicculion  to  be  made 
oul,  properly  attested  by  tlie  clerk,  and  deliv- 
ered to  tbe  sheriff  to  be  exeeuted  by  bim.  Tbe 
object  of  iiwuing  an  eieculioD  la  1o  collect  the 
jU'lgmenli  but  Cbat  object  canuol  be  carried 
out  uoletu  tlie  ezerulion  ia  pieced  in  the  bands 
of  an  olficer  for  collection.  Tbe  only  conclu- 
siiiD  we  are  able  to  reach,  nfaen  the  purpose  of 
ILe  Statute  la  kept  iu  view,  is  that  an  execuiioo 
cnnDol  be  said  to  be  Issued  nltbln  lb e  meaning 
of  tbe  Stalule  until  It  is  delivered  to  the  sber- 
Ifl  to  execute.  From  nbat  bas  bean  aaid,  it 
aeeiiis  plain  ibat  the  jiidgmeDt  of  Wella,  Nor- 
ton &  Walker  was  noi  a  lien  from  the  time  it 
was  reodcred,  and  did  not  become  a  lien  until 
October  80,  1880,  wben  the  eseculion  was  Is- 
sued upon  wbicb  the  redemptinn  was  made. 
but  that  fact  did  not  prevent  tbem  from  re- 
deeming. 

Tbis  court  has  held  that  a  Judgment  credlior 
may  redeem  from  a  piior  sale,  alLbough  bis 
iudgmcut  may  not  be  a  lien.  SKtesyv.  Chand- 
W,  U  111.  44U. 

But  while  appellant  coDcedes  tbat,  fn  an 
ordinary  cnse,  a  judRmeni  creditor  may  redeem, 
alibou.^b  bis  judgment  may  not  be  a  lien,  yet 
it  is  cluirapil  lliai  appellant's  dinchnrge  Id  baiik- 
rupt>;y  rendered  tbe  judgment  unavailing  for 
tlie  purpose  of  redcmplioo.  It  la  conceded 
tliat,  if  the  judgment  bad  becD  a  lien,  tbe  ap- 

CellaDt'a  discliaree  !n  bankruptcy  would  have 
nd  DO  eSecl  upon  It.  It  is  no  doubt  true  that 
■ppellaDt'a  discbaige  in  bankruptcy  operated  as 
a  ijar  to  any  action  which  might  be  brought  to 
rerover  any  debt  or  oblifration  existing  at  Ibe 
lime  be  was  declared  a  bankrupt,  and  aftei'-ac- 
quirtfd  propeity  was  exenipi«d  from  being 
taken  in  salisrnclioD  of  any  surb  debts.  But, 
If  UDy  civdi.or  bad  a  Hen  or  an  equitable  claim, 
by  morignge  or  ollierwise,  upon  any  property 
01'  Ibe  baiikriipi,  such  ri^'bt  or  rigbts  would  re- 
main uDaSecied  by  the  proceedmga  Id  bank- 
ru'iicy. 

lo  Tatl^tt  T.  ZhtdUff,  5  Fl.  iSH.  the  effect  of 
a  [ipcn-e  in  bankruptcy  is  Knmewbat  discussed. 
It  la  there  snid;  "I  lake  it  to  be  a  welt  sellU-d 
principle  of  law  tbal  by  adecreeof  bankruptcy 
tlie  atclgnfe  suceteds  immcdiali'ly  to  all  tbe 
rights  and  iDtt'rratsof  Ibe  bankrupt,  lo  jusl  the 
same  extent  Ibat  the  bankrupt  himself  bad 
Ihem,  subject  to  and  affected  by  all  tlie  equities, 
lieus  and  lucumbrances  existing  againet  liiem 


Id  tbe  bands  of  the  bankrupt.  The  aaricnee  Is 
Dot  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, but  ne  rather  acquires  a  title  br 
operai-ion  of  law,  aud  the  title  cornea  IdIo  bis 
bands  in  no  more  perfect  a  condilioD  than  it  left 
tbe  bands  ot  the  bankrupt.  Indeed,  tbe  aa- 
sigDee  may  be  considered  rather  as  &  volunteer 
than  a  purchaser,  and  takes  the  title  devested 
of  no  lien  or  equity  previously  created,  either 
by  operation  of  law  or  the  act  of  tbe  bantmipt 
These  are  familiar  and  weli-eBtablished  rules 
under  the  English  Bankrupt  Law,  .  .  .  sod 
have  been  repeatedly  recognized  and  adopted 
under  Ibe  BaDkrupt  Law  oi  the  United  Slalea." 
When  appellaot  was  adjudged  a  baokrupt, 
tbe  Chiaholm  judgment  was  In  full  force,  and 
a  lien  on  all  real  estate  owned  In  Cook  County 
by  appellant.  Tbe  assignee  aucceeded  to  lb« 
title  to  that  lot  in  question,  aubject,  however, 
to  the  right  of  Chisbolm  to  sell  liie  property  In 
satisfaction  of  tbe  1ud>(ment,  and,  in  tbe  event 
that  the  assignee  failed  to  redeem  within  one 
year,  also  subject  to  the  rigbtof  Wells,  Norton 
A  Walker,  judgment  creditors,  to  redeem. 
These  tinhti  of  redemption  conferreil  upon 
judgment  creditors  by  Ihe  public  laws  of  Iba 
State  may  be  regarded  as  valuable  proper^ 
rjf^bts  which  have  not  been  taken  away  or  de- 
stroyed by  the  proceedings  in  l>ankruptcy.  In 
many  cases  they  may  be  as  valuable  as  a  mort- 

^K'ffonKn  V.  OOorru,  84  Dl  571,  it  was  held 
tbat  "an  asBtgoee  in  bankruptcy  does  not  lako 
the  title  to  tbe  property  of  tbe  bankrupt  as  ao 
innocent  purcbnser  without  notice,  free  from 
latent  equities,  etc.;  but  be  takeaasa  mere  vol- 
unteer, standiog  in  the  shoes  of  tbe  bankrupt  as 
respects  the  title,  having  no  greater  rights  in 
that  ri'gard  tban  tbe  bankrupt  himself  could 
assert."  Tbe  same  rule  Is  declared  in  </en- 
kini  V.  Fierce,  98  111.  S48,  and  Teaim/in  v. 
Iffui  OrUant  8av.  hitt..  93  U.  8.  7J6  pi  L. 
ed.  6S0].  Here  the  right  of  rcdemptina  la 
favor  of  Judgment  credllnra  was  not  alTi-cteil 
by  the  prot-ewinua  in  bnnkruplry.  The  judg- 
ment in  favor  of  Wells,  Norton  A  Walker  was 
not  paid,  discharged  or  released.  It  remained 
in  full  force  and  effect.  The  discharge  In 
bankrupicy  releiisfd  ihe  bankrupt  personally 
frnm  its  tmynient.  and  opentted  to  protect  his 
after  acquired  propeity  from  being  taken  in 
Batiafaclion  of  tlie  judgment;  but  in  other  re- 
spects it  remnined  in  full  force,  and  Wvils. 
burton  A  Walker  had  tbe  riglilto  n-int\  in  all 
mcanii  conferred  by  law  lo  enforce  its  collec- 
lion.  and  among  these  was  the  right  of  redemp- 
tion as  judgment  crnlilors. 

The  d(ia-e«ofVte  Vircu.it  (hurt  wiU  bt  afflnaed. 


MAINE  SUPREME  JUDICIAL  COURT. 


ANDERSON 
ROBBINS. 


payabto  quarterly.ainnotreofiver  from  the  tfwseo 

pntton  t'l'ecedtiigr  tlie  morUfnKoe'a  entry  anil  tlie 
liV'f'f.'e's  eltoniment  tn  bIm.  where  Ihe  mortpn^cea 
Blleen  dayt  before  tlie  eiplratlon  ol  tba  current 
quarter  duly  entered  and  took  poas(«!iion  tix 
condltiun  liroken,  and  Uie  tenant  oa  bis  ilemaod 


NOTE.—Htcrftfj  o/  tnartyoffM  (n  po«(»e»«(on.  I 

Where  ibe  prlnr  rDiin^iiKee  enters  upon  the  land 
(or  oondltlon  broken,  and  tbe  leasee  thoreot  at-  ' 
8  L.  R.  A. 


10  him,  Ihe  letnee  beoomea  Ihe  tenant  of  Dm 
until  Biioh  entry  and  BtMrnmenti 
'  uniil  tbe  mori^aaee  requires  tbe  kawa  to  [My 
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tlwreaiKn]  mrrMd  to,  and  St  the  eiplratlnn  otthe 
guirterdld,  ptLytobIm  the  raot  for  tha  whole 
Quarter. 

(FtibroKTj  n,  1890.) 

RESERVATION  npon  apreed  Btatemetrt  of 
facts  by  the  Supieme  Juilictal  Court  [or 
Waldo  County  for  the  opinion  of  the  full  court, 
of  ao  actioQ  brought  (o  lecover  lent  alleged 
to  be  due  and  unpa'il- 

JvdgmealfoT  iffandaiU. 

The  case  Bufflcieotly  appears  Id  the  opinion. 

Mam,  Thompson  s  Dnnton  foi  plain- 
tiff. 

Mr  W.  H.  Foglerfor  defendant, 

Vlrglii,  J.,  delivered  the  opinion  of  the 

ABsumpeit  by  a  mortgagor  of  Ksl  estate 
acaiDst  his  tenant  under  a  Terbal  lease,  roade 
after  ihe  mortgage,  atarent  payable  quarterly, 
for  tbe  recoTeiy  of  two-and-one  IulII  moutlie' 

The  principal  question  presented  la.  When 
a  mortgagor  In  possFSsioa  verbullj  letaea  the 
prejniaea  at  a  tent  payable  quarterly,  and  the 


ter,  can  the  morlgagor  recover  from  Ihe  leaaee 
for  the  two-and  one- half  roonlli»'  use  and  occu- 
pation oe:il  preceding  (lie  mortgagee's  entry 
and  lessee's  attornment  lo  bim. 

We  are  of  the  opinion  that  he  cannot. 

To  be  :nire,  a,  Terlial  lease  of  land  CJ'eates  only 
a  tenancy  at  will,  which  can  l>e  lermiiiated  by 
tbepartlee  thereto  only  in  the  mode  prescribed 
by  llev.  Stat.,  chap.  94,  ^2.  Blill,  until  deler- 
mined,  ll  in  aufBneot  to  eslabliab  between  them 
the  relntion  of  landlord  and  tenant,  tbe  atnount 
of  rent  to  be  paid,  and  tLeiioieawlieD  payable. 
Cameran  v.  Lillk.  62  Me,  550. 

But,  while  such  a  tenancy  canbedetermtned 
by  tbe  parties  only  In  the  mode  mentioned,  it 
may  be  by  one  holding  the  paramount  title  of 
moitga;^  at  any  time.  Oroebt/  t.  Uarlme,  21 
We.  4BU;  Uiliv.  Jordan.  80  Me.  867. 

For  the  legiil  title  vests  in  Ibe  mortgagee  upon 
the  deliverf  of  tbe  mort«ago,  and  thereupon  he 
i«  le^Bided  as  bavineall  ibertghtsof  a>rrantee 
In  fee,  subject  to  the  defeasance.  Hence,  in 
the  atiFence  of  any  exprera  or  implied  agree- 
■ment  in  tbe  morieage  or  other  writing  Ijelween 
tbe  parties,  the  niorlgagee  bos  the  right  ol  im- 
mediate possession  before  as  well  as  after  con- 
dition broken.  Uilman  y.  WtUt,  66  Me.  2T8i 
Bev.  SlnL  chap.  gO,  g  2. 

On  account  of  the  peculiar  relation  subsist- 
ing between  tbe  parlies  to  a  mortgage,  the 
mortgnsor,  though  tbe  title  be  iu  the  morl- 

eigee,  canoot  be  required  to  pay  rent  to  the 
Her  BO  long  as  be  is  allowed  to  remain  in  po9 
session,  aiace  bis  contract  is  to  pa;  inierest  and 
nnt  rent  iC/iate  v.  Palmer,  25  Me.  841.  840; 
Soget  V.  Bieh,  52  Me.  116;  Loaff  v.  Wada.  70  Me. 


858>;  "  nor  baa  he  any  power,  erprma  or  ln>. 
plied, "aaid  AaTrrfMansfield.  "to  let  leases  not 
suliject  to  every  citcumstnnce  of  the  rnort* 
gage."  Seee/i  v.  HaU,  1  Doug,  31,  1  Sniiih, 
Lead.  Cad.  •a,')8.7th  Am.  ed.  879;  Pope  v.  Biggt, 
9  Bam.  &  C.  254;  Jones,  Morti;.  Sfi  708,  776. 

And,  if  a  leiiseis  made  by  tbe  mortgncor,  tha 
lessee  iKCOmes  liable  lo  the  mortgagee  lor  rent 
accruing  due  after  the  latter's  entry  and  Ibe 
lessee's  promise  to  pay,  but  not  for  rent  due  be- 
fore such  entry  and  proinfse,  as  prior  therelo 
there  would  be  no  privily  between  tliem. 
Eeant  v.  EUiot,  8  Ad.  &  El.  tl42;  Vru^  v.  Har- 
low and  Hill  v.  Jordan,  »upra;  Me&ireher  r, 
Haitley,  16  Johns.  3s9;  Btant  v.  Patterion,  1» 
Pick.  476:  amilh  v.  SJieparJ,  16  Pick.  117;  a 
Washb.   Real  Prop.  8d  ed.  181,  and  cases  in 

After  entry  by  tbe  mortgagee,  Ibe  lessee  cod- 
not  be  liable  to  tbe  morlgagor  for  rent  nbicli 
should  tberexfler  accrue,  forrent  payable  quar- 
terly lain  DO  part  due  until  the  stipulBted  quar> 
ler  day.  Co-intfu of  Plymotitk  v.  Tliro<rmoiten, 
1  Salk.  66;  Pitcliburg  Cotton  hlanvfaet/iiy  Uvrp. 
V,  MtlWR,  IB  Mass.  20H;  Wood  v,  FartridQe,  11 
Mass.  488;  PVrryt.  Atdrich.VSH.'O.  818;Ji«»- 
mil  V.  Fabiinn,  B8  N,  H.  648. 

And  while  ibere  may  be  an  apportionment 
of  reni  as  to  estate  {Salmon  v.  Maltheai,  8 
Meea  &  W.  837;  BottondW.  B.  Chrp.v.Riplm, 

-■--■-■■-  •  ■   ,tirr.e(fi:« 


18  AlleD,  431),  there  n 


I  be  none  ai 


Ctuii-e,  tfile  28,  cb.ip.  3;  8  Kent.  Com.  470), 
for  Ibe  contract  Is  eniire,— tbe  rent  for  tbe 
period  nf  time  agreed  upon  Is  regnrded  as  aa 
indivisible  item.  Oatneron  v.  /jtttlt,  63  Me.  550. 
Hence  at  common  law,  If  a  tenant  at  will  de- 
terminea  tbe  tenancy  Itefore  rent  day,  be  I« 
bound  to  pay  tbe  whole  Slim  which  would  have 
been  payable  had  be  continued  tenant  till  that 
day  (/itnec'i  Com,  Aleyn,  4);  wbei-eus,  it  tho 
lessor  bimtelt  determines  before  the  rent  day, 
no  rent  will  be  due.  B:>con,  Abr.  073;  Rodin' 
ton  V.  Deering,  S6  Me.  857;  Cameron  v.  Little, 

But  It  is  urged  that  the  lessor  did  not  termi- 
nate this  tenancy,  and  that  benre  tbe  rule  last 
mentioned  does  not  apply;  and  furthermore, 
that  tbe  dicta  in  Fitclihurg  Cotton  Slaniifaetorp 
Corp.  T.  Mdven,  tupra,  and  in  Zult  v.  Zu'e,  34 
Wend.  76,  78,  suirfresling  that  a  count  od 
quantum  meruit  TDigiit  be  mainlnined  for  ubs 
and  occupation  enjoyed  by  the  lessee  P'ior  to 
Ibe  mortcsgee's  emry.  should  apply  But  the 
tenancy  between  the  mortengor  and  hiH  lessee 
was  completely  determioea  by  the  mortgap-t'a 
entry  and  the  lessee's  attornmenlto  him,  which 
was  equivalent  to  an  eviction  by  a  paramount 
title.  8  Kent.  Com.  464;  SmifA  y.  Hliepard. 
lupra;  Welth  y.  Adami,  1  Met.  494;  KnotcUa 
V.  Masnard,  13  Met.  852;  SicfwUon  v.  Muni- 
gU,  8  Allen.  210;  F\tlUr  v.  8mtt,  Id.  219,  note. 

The  tenant's  attoraraent  to  tbe  mnrtgitgce 
was  no  violation  of  the  principle  which  esiopa 
a.  lessee  fmm  denying  his  lessor's  title.  Ryder 
V.  ManMll,  66  Me.  167. 

By  promising  to  pay  lo  the  mortgagee  upon 


>  htm,  the  mongn^ee  and   Die  lessee  are  I  Ellts  v.  Boston,  H.  &  E,   R.  Co.  10T  Muss.  I;  Uano- 
"  Imes  V.  Turner's  Ftlla  Lumber  Co.    chuBClta  H.  L.  Ins.  Co.  v.  Wileon,  10  Met.  126;  Cook 
8 New  Bdk.  ttop.  ITT.  llEHass.  INW;  Smith  v.  Shep-  I  v.  Jobrson,  121  Mk-s-OX.   Bee no(«  to Uook y, Coo[h 
BTd.  IB  Flck.  KT;  K  ue»ell  V.  Alien,  2  Alten.li;  Wolch   er  (Or.)  7  L.  H.  A,  KB. 
V.  .Adorns,  lUetWl;  Haven  v.  Adams,  4  Allen,  80; ' 
8U  B.> 
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the  Ifltter's  riglitriil  eoirv.  (he  itnnnt  Mvecl  tbe 
trouble  And  expense  of  eject  ioD,  wblcb  he  could 
cot  lawfully  preveul.  aod  thereby  became  ten- 
ant of  the  niorl^gee,  and  paid  to  bim  the  Bnb- 
■equently  accruiDg  rent;  and  neiiber  law  dot 
equity  requirea  bim  to  pay  nny  part  of  it  over 
again.  Kimball  v.  Lorhcood,  fl  R.  I,  188,  140. 
Moreover,  tbe  lease  Jmvins  been  made  after 


express  a^reemetit,  and  e^scluded  an  implied 
one.  It  waa  not  mutually  rescinded,  but  ho 
loug  as  It  continued  tbe  parlies  were  bound  by 
lis  terms.     No  rent  became  due  under  Its  pro- 


there  was  no  express  or  Implied  promise  on  tbe 
part  of  the  leasee  to  pay  to  the  lessor.  Enoiela 
T,  liaynard,  18  Met.  8B3.  356,  is  expresaiy  in 
point 

Judgment  far  the  defendant. 

P«tera,  Ch.  J.,  and  Llbbsf,  EHtery  and 
Foater,  JJ.,  concurred. 


John  Wioslon  JONEa 

(....MO.....I 

1.  lAbels    Mid   trade-tnarln   majr  be 

•old  %xtA  transftarred  by  Che  proprietor  of 
■  bUElness  tujiceilier  witb  the  plant  aod  good  will 
thereof,  so  as  lo  prevent  him  from  aTcerwards 
using  tbem,  as  tonucrl)-.  to  Ibe  detriment  of  his 
rendeei  and  thafaut  that  such  proprietor's  name 
or  lalllali  form  part  of  tbem  Is  ImmaterlaL 

2.  The  breaeb  of  k  aUpnlatlon  In  ui 
agreement  fbr  the  aale  of  tbe  plaat. 
good  will,  la bv  1b  and  trade-marlo)  of  a  biisloesa, 
thattbe  seller  shull  bo  employed  by  the  buyer  for 
a  ccrtsln  lenRth  of  time  to  mansKe  the  buelnen, 
will  Dot  causes  forfvllure  of  tbe  buyer's  ezolu- 
■iva  ligbt  to  use  tba  laboli  nnd  trade-markx. 

8*  An  iqjntietton  and  ■.cconntlog'  willnot 
t>e  R-raiited  afcdlnst  one  irbD  hiu  wrougrully  used 
lalielB  and  trade.mstka.  In  favorof  one  whotias 
purcbssed  tbe  right  to  their  exclusive  use.  If  the 
latter  has  exercised  his  right  !n  such  manner  as 
to  mislead  tbe  public  by  causing  them  to  believe 
that  tba  (roods  upon  which  they  ware  placed  were 
the  product  of  bis  vendor,  and  bad  lono  way  In- 
dicated that  be  bed  succeeded  the  original 
ducer  and  orlgloator  of  the  marks. 

4.  Prior  improper  and  misleading' 
of  labels,  tifter  wards  corrected  and  aude  right, 
will  DOt  prevent  the  miilntcoance  of  a  bill  hi 
equity  for  the  proteotlon  of  the  corrected  label, 
at  least  In  favor  of  mongageos  In  poasC9sloo,  tha 
lmproi«r  usa  having  been  by  the  morl 
fore  they  were  deprived  of  possession. 

B.  New  parties  complalnast  mi^  be  ad- 
mitted frum  time  Co  time  In  au  equity  proceed- 
ing as  tbair  Intereats  arise.  If  such  admltslon  Is 

Note.— Tradc-msrliB  and  trade-names.  Seenols 
to  Gato  v.  Kl  Mcdelo  Cigar  Mfg.  Co.  (Fla.)  BUR. 
A.  •JH:  Laughman  T.  Piper  (Pa.)  G  L.  H.  A.  IH9; 
Claar  Makers  Protoctlve  Union  v,  Oonhalm  (Minn.) 
SL.  B.A.1Se:  Kumford  Chemical  Works  v.  HuUi 
Old.)  1 L.  a.  A.  M:  Coats  v.  Uerrlok  Thread  Oo.  (N. 
Y.I  1  L.  K.  A.  SU, 
B  L,  R.  A. 


_  _  of  labela  and  trade- 
marks will  be  reatralned  from  using  Uieu)  M 
as  to  lead  tbe  pu  bllo  to  ■upp<»i  the  goods  upon 
which  they  appear  weie  packed  by  tlietr  rao- 

(Febmaryl.  UHU 

APPEAL  by  defendant  from  a  decree  of  tlie 
Supreme  Judicial  Court  for  Cumberland 
County  in  favor  of  complainants  in  a  suit 
brought  to  enjoin  the  alleged  wrongful  use  of 
certain  labels  and  trade-marts,  and  the  eugag- 
iae  1q  certain  business.     Affrmed. 

The  facts  are  fully  sUled  in  tbe  opinion. 

Mestri.  Benjamin  F.  BamUton  and 
Oaorge  F.  Haley,  for  appellant: 

Complainants  by  their  own  fraud  and  mls- 
represeoiaiioa  have  deceived  and  misled  ihe 
public,  and  thereby  have  forfeited  their  riebt 
to  the  trade-mark,  and  all  claim  for  prolec^on 
in  a  conrl  of  equity. 

Upton,  Trade-ilarks,  08;  Manhattan  MeSi- 
eine  Go.  v.  Wood,  108  U.  S.  218(27  L.  ed.  706): 
Ijtather  Cloth  Oo.  v.  Atrwriean  Leather  Cloth 
Co.  4  DcG.  J.  &  8.  187,  11  H  L,  Caa.  623;  Coa- 
neUt.  Berd,  128  Mass.  477;  Parlett  v.  Ovggen- 
Afinw,  SCenU  Rep.  768,  67 Md.  8*2;  Si.^<Af  v. 
Al^tt.  61  Md.  276;  Bvekland  t.  Riee,  40  Ohio 
St.  520;  Stacltelbetg  t.  Ponix,  28  Fed.  Rep.  480, 
128  U.  8.  686  (82  L  ed.  669):  Shervood  ».  An- 
drwn,  6  Am.  L.  Reg.  N.  B.  &S8;  D^wire  A  B. 
Canal  Oo.  v.  Clark.  80  U.  B,  18  Wall  811  (20 
L.  ed.  681). 

Tbe  inquiry  is  not  only  nhether  the  defend- 
ant, from  bis  own  showing  or  by  pmof,  has 
acted  unjusilyandincquitably.but  also  whether 
tbe  complainanls,  by  their  allegatloos  and 
proof,  have  shown  that  Ibey  are  entitled  to  m- 

KnoxT.  Smith.  41iV.  B,  4  How.  298(11  L. 
ed.  B83). 
Mr.  Arthur  Stenart,  also  for  ai>pel1ntit: 

Qeneric  names' cannot  be  appropriated  as 
trademarks. 

Lea  V.  DeakinAX  Bins.  28;  Ledanehe  Batterv 
Co.  T.  Wutem  Elcetrio  Co.  28  Fed.  Rep.  2,1%. 
and  cases  cited;  Ooedyeai'i  India  2tTib''er  Qloee 
Mfg.  Oo.  V.  Goodsear  BiMer  Oo.  128  U.  S.  S98 
(S2  L.  ed.  ESS). 

The  words  "Wlnalow's  Green  Com,"  being 
clearly  generic,  are  public  property. 

A  name  alone  is  not  a  trade-mark  vben  It  is 
applied  to  designate,  not  tbe  article  of  a  partic- 
ular maker  ur  seller,  bat  the  kind  or  descrip- 
tion of  thing  which  is  being  sold, 

Delavtare  A  H.  Canal  Co.  v,  CtorJ,  80  U.  8. 
18  Wall.  811  (20  L.  ed.  581);  Thamion  v.  Win 
ri«(«-,  IB  Pick.  214;  TFirf/i  v.  Qovlard,  18 
How,  Pr.  64;  S/ierirood  t.  Andretet.  S  Am.  L. 
Reg.  N.  S.  688;  Oandee  v,  Deere.  64  HI.  430; 
Sinfjer  Mfg.  Co.  t.  Wileon,  L,  R.  8  Ch.  Div, 
484;  Coekt  v.  Chandler,  L.  R.  11  Eq.  4*6;  Ford 
V.  Foiler.  L.  R.  7  Ch.  611;  Barfce  v.  Uattin,  45 
Cat.  467;  BurneU  v,  PRaUm.  9  Bosw.  102;  .^In- 
mngery.  Wattlei.isaow.Pi.fiM:  SingUtonY. 
Bo  Ion,  S  Doug.  2B3;  Gatiham  y.  Jojut,  2  Ves. 
&  B.  218;  Goodyfo.T't  India  RaJAer  Glote  Iffg. 
Oo.  T.  Goodyear  Bubber  Go.  128  D.  8.  098  (89 
L,  ed.  686), 

Mr.  W.  Ih  Pntnam.for  tppelleea: 

Tbe  evidence  in  this  case  shows  that  the  com- 
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mon  wordi  "Globe"  and  "World  Renowned," 
Id  the  conaection  in  whtch  they  are  here  used, 
ananer  ill  tbe  conditions  11606881:17  ^  consli- 
tute  them  proper  Inde-miirkK. 

Eoyal  Baking  Powder  Co.  v.  Boyal  Chemieat 
Co.  Am.  Trade-Httrk  Cas.  (Price  &  S.)  1 ;  Royal 
Bilking  Potedtr  Co.  t.  Maaon,  Id.  86;  Eogal 
Baking  Powder  Co.  t.  aherriU.  69  How.  Pr.  17; 
Boyal  Baking  Powder  Co.  t.  Jenkin*.  2  N.  T. 
Monthly  L,  Bull.  63;  Roj/al  Baking Potoder  Ch. 
T.  MeQuadt,  Am.  Trade-Maik  Caa.  (Price  & 
8.)  401;  Boyai  Baking  Powder  Co.  v.  Voutoie, 
Id,  1065;  Ihyal  Baking  Powdrr  Q).  v.  Davi;  33 
PaU  Off.  Gai.  ISDl,  28  Fed.  Rep,  29a:  J'c- 
iMtn  y.  FUming,  96  U.  8.  245  (24  L.  ed.  S28). 

An  InriinKer  cannot  atbII  himsrlf  of  aoollicr 
"peTSon's  Irade-niBrk  by  simply  adding  to  It  that 
Uie  article  naBnunuracturcd  by  himself. 

Menenda  v.  Holt,  128  U.  B.   514  (32  L.  ed. 

sse). 

Wbea  a  penon  owqb  a  basinets,  tbe  estab- 
Usiiment  at  wliich  tbe  biisincss  is  cq^'ried  on 
and  trade-marks  wbicb  carry  hia  own  name, 
dwpoaiiion  of  tbe  eslabliaiiment,  the  biiainesa 
and  the  trade  niHrks  in  one  lump,  as  was  done 
In  lliiscaae,  will  entitle  tbe  purchaser  to  use  tlie 
name  of  the  seller  on  Ibe  trade-mark,  and  tbe 
Belk-r  cannot  use  the  trade-mark  with  hia  own 

Horie  v.  dianey,  8  New  Eng.  Rep.  709.  143 

Mass.  502;  Kidd  v.  Johnton.  100  U.  8.  617  (S5 
L.  ed.  769);  Man/iattan  Medu^ne  Co.  y.  Wood, 
108  U.  8,  218  (27  L.  ed.  706). 

Jurisdiction  to  restrain  the  publishing  of  no- 
ticca  and  the  Issuing  of  drculais  is  miTely  in- 
cidental to  the  larger  Juiisdiction  to  protect 
trade  marks  and  cvod  will. 

High,  In].g  1181;  BoitonDiatite  Co.v.  Flor- 
mee  MJg.  Co.  114  Blaas.  09;  Bradbvru  v. 
Jhdcent,  37  Beav.  53;  8  Chilty,  Eq.  Index  4th 


ed.  p.  2770;  Moyfofd  ».  CeurUnay.  45  L.  T.  N. 
8.  303;  Harperv.  Pear»on,  8  L.  T.  N.  8.  547; 
jSfewn*  T.  Paine,  18  L   T.  K.  8.  800:  Mattain 


y.  ■ITiorUy't  tattle  Food  Co.L.  R.  14  Cb.  Div. 


Emery,  /.,  delivered  tbe  opfnlon  of  the 

This  is  an  equitj  appeal.  The  material  facts 
found  by  the  court  are  these: 

John  Winalow  Jonea,  the  reapondent,  for 
■eTenil  jenra  prior  to  1880  had  been  carrying 
on  extensively  the  business  of  preserving  01 
"canning"  meat,  flsh  and  vegetablea  at  varioua 
factories  in  JJaine,  Kew  Brunswick  and  Prince 
£d(VBrd  Island,  and  bad  built  up  a  large  trade 
In  the  conned  products  in  the  United  8lates  and 
-Canada,  Tbe  patticular  process  of  canning 
was  knoivti  as  the  "Winslow  Process,"  having 
been  originated  by  one  Isaac  Winslow.  The 
business  above  staled  was  started  by  Natbau 
"Winslow  &  Co.,  and  was  succeeded  to  by  tbe 
-defendant,  who  greatly  extended  it.  AinonK 
the  labels  used  by  him  to  designate  the  prod- 
ucts were  two  in  particular.  One  was  known 
B8  the  "  red  "  label,  being  of  a  red  color,  and 
bearing  the  figure  of  an  ear  of  com,  tbe  words 
"Winslow's  Green  Core,"  and  "John  Winslow 
Jones.  Portland,  Uaine,"  and  also  Ibe  figure  of 
a  globe,  with  ibe  words  "  World  Renowned  " 
and  "Trade-Mark"  thereon.  Tbe  other  was 
known  as  the  "Tellow"  label,  beingof  a  yellow 
-color,  and  bearuig  Um  figure  of  a  globe,  with 
-B  L.  R.  A. 


the  lettera  ".T.  W.  J."  tbereon,  and  the  words 
"Globe  Trnde-Marfc  Brand,"  "Winslow's  Green 
Com."  "World  Renowned,"  etc.  While  these 
particular  labels  were  used  on  canned  com,  the 
figure  of  the  globe  and  the  various  words  and 
phrases  on  ibese  labels  were  used  '  n  labels  for 
other  products,  and  on  tbe  letter-bends  and  dr- 
culsra  uaed  in  tbe  business. 

In  tbe  latter  part  of  1879,  Jones  procured  tbe 
organization  la  England  of  the  J,  Winslow 
Jonea  Company,  Limited,  for  Ibe  purchasing, 
carrying  on  and  further  extending  the  same 
biuiness;  and  in  pursuance  of  an  agreement  he 
conveyed  to  the  new  compnny,  &larch  1,  1880, 
all  his  said  factories,  machinery  and  plant 
generally,  and  also,  as  admitted  by  Jonea  in 
biH  answer,  all  tbe  labels,  trade  marks  and  good 
wilt  of  liie  business.  Jones  further  admita 
that  such  conveyance  included  the  "red"  label 
and  tbe  "yellow"  lubel  above  described. 

It  was  atlpidattd  in  the  agreement  referred 
to  that  Jones  should  be  employed  by  the  lim- 
ited company  as  its  managing  director  in  Amer- 
ica, for  ten  years,  at  a  fixed  salary,  and  should 
not  for  the  same  time  carry  on  a  simitar  bijal- 
ness  within  fifty  miles  of  any  factory  of  tbe 
company,  nor  send  any  aimilar  canned  goods 
lo  any  part  of  Europe. 

To  secure  certain  debentures,  the  limited 
company  made  to  trustees.  Bacon  and  Herring, 
a  conveyance  of  all  the  property  received  from 
Jones,  including  the  busine^a,  good  will,  laliels 
and  trade  marks.  The  ItmiLcd  company,  sub- 
ject, of  course,  to  this  trust  deeii,  took  posses- 
sion of  all  ibe  property  and  plant  conveyed, 
and  camrd  on  tbe  same  business,  with  Jonea 
as  managing  director  In  America,  until  1882, 
and  during  that  time  made  use  of  Ibe  same 
lalicis  and  trade  murks  to  designate  their  prod- 
ucts. In  1^82  tbe  limited  company,  bi-cora- 
itis  financiaity  embarrassed,  IransFerred  all  the 
prnpeity,  pbmt  and  business,  including  lat>els 
and  good  will,  lo  Charles  P,  Miittocks,  subject, 
of  course,  to  tbe  trust  deed  to  secure  deben- 
tures. It  was  agreed  by  the  company,  the 
trustees  and  Mattocks  tbat  tbe  last-named 
should  take  charge  of  the  property  and  carry 
on  tbe  business,  which  he  did,  using  tbe  same 
labels  and  Irnde-niarks  to  designate  the  products 
of  ibe  factories  so  managed  by  him.  This  ar- 
rangement for  Mtiiiocks  to  lake  charge  of  the 
business  was  assented  to  by  tbe  det>enture 
hoWers,  Including  Jones,  who  was  a  large 
liolder.     In  18S3  Mattocks  leased  tbe  properly. 

Slant  and  good  will  to  the  Winslow  Packing 
ompany,  and  gave  it  written  licenses  to  use, 
during  the  lease,  the  labels  and  trademark! 
which  had  l>een  used  in  the  business.  Mat- 
tocks was  president  and  manager  of  Ibis  new 
company.  The  compsnv  used  lo  some  extent, 
these  "red"  and  '■vellom'^  labels,  among  others, 
as  they  bad  Iwen  before  used,  until  1885,  when 
tbey  bad  printed  across  the  face  of  the  lat>eU 
the  words,  "Winslow  Packing  Company,  Suc- 
cessor to." 

December  8,  1886,  the  original  trustees,  un- 
der the  deeds  to  secure  the  del>entui'es,  tran»- 
ferred  the  trust,  and  conveyed  all  the  proper- 
ties, including  good  will  and  laliels,  etc.,  to  J. 
W.  Symonds  and  Edward  Moore,  the  com- 
plainanta,  who  thereafter warda  held  the  prop- 
erties, etc.,  under  the  same  trusts. 

After  tbe  assign  meat  of  the  J.  Wladotr 
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JooM  Compmiy,  Llniitod,  in  1882,  Jonea  was 
no  lon^r  employed  ns  maDasing  director,  find 
BiibscqiieDllv,  as  i^tirly  as  1884.  he  at  various 

f>liiccs  iu  I  be  Unilea  Slates,  and  within  the 
imits  of  tlie  trade  or  custom  of  Ihe  former 
busineai.  but  not  wlthio  till;  miles  of  aoy  of 
its  fiictorica,  enguged  in  the  same  kind  of  buai- 
ness.  In  tbi:)  new  business,  to  designate  his 
Dew  products,  be  made  use  of  some  labels, 
similur  in  color  and  style  to  tbe  old  "red"  and 
"yttlow"  labels  ol  the  former  buaineas.     The 
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tbe  words.  "Jobo  Wioslow  Jones.  Portland, 
Alaine."  "Successor  to  Nalban  Wlnalow  & 
Co."  "Wlnalow's  Qreen  Corn."  "World  Re- 
nowned," '■Traiie-Marfe,"  "Globe  Brand,"  and 
tbe  initials  "J,  W,  J.,"  were  used  on  Ibcfe  new 
labels.  There  were  some  minor  differences  be- 
tween Ibe  old  and  new  labels,  but  thej  were 
praciiCBlIy  similar.  Jones  also  used  in  bis  new 
liusinesa  practically  tbe  same  style  of  letter- 
beads  thai  he  hud  used  in  the  old  business,  nod 
which  bad  been  used  bj  his  assignees,  the  lim- 
ited company,  and  Its  successors.  The  letter- 
heads had  on  them  the  words  "Wiuslow's 
World  Renowned  Green  Corn,"  and  the  figure 
of  a  ginbe,  with  tbe  words  "  Trade&Iarlc." 
Jones  also  issued  circulars,  claiming  the  right 
to  tbe  sole  use  of  the  globe  tradc-mnik  and  the 
old  tabcts,  and  denying  Hny  right  in  the  aa- 
llgneea  of  tbe  limited  company. 

This  conduct  of  Mr.  Jones,  ss  to  labels,  let- 
ter-beads, etc.,  disturbed  the  trade,  and  lessened 
the  aa)e  of  tbe  product  of  the  old  faetoriea,  and 
injured  tbe  business  of  those  claiming  under 
bis  assignees,  the  limited  company.  Where- 
upon Messrs.  Symonds  and  Moore,  as  trustees 
for  the  debenture  holders,  and  joining  Mattocks 
and  tbe  Winslow  Packing  Company  as  psrties, 
died  tills  bill  Id  equiry  agninst  Jonea.  praying 
for  an  injunction  lo  restrain  Jonea  from  engag- 
ing in  asimilar  business  niihln  fifty  miles  of  any 
of  tht-ir  factories,  from  selling  canned  giiods  in 
Europe,  and  from  using  leiler-beads  or  labels 
'    "  r  in  colorable  Imitation  of  thoi>e 


pciuai  injunction  as  prujeil  for,  but  made  .._ 
order  for  occonuling.  The  respondent  there- 
upon appealed  to  tbe  law  court,  sitting  aa  an 
app<llaie  equity  court 

All  ainiruvtrsies  oTcr  the  facts  are  settled  by 
our  fiuilinc  of  facts,  as  above  slatcrl,  and  it 
only  remnina  lo  consider  lb?  legal  and  equita- 
ble principles  by  wbicb.  upon  tue  facts  found, 
the  cu!ie  is  to  be  determined. 

Every  bufiiiest  man  feels  a  natural  and  bon- 
'omblu  pride  in  tiie  articles  produced  by  him. 
anil  in  IbebiisinesshebuIldBup.  Henaiurally 
gives  some  particular  name  to  the  product  of 
hh  iuvctiiioD.  of  bis  faciories,  farms,  mines  or 
Tiiicyards,  lo  diKtingiiish  them  from  similar 
pioiiiicts  of  olbera.  and  uses  peculiar  labels  und 
marks  upon  his  pnxiucts  to  Identify  Ibem 
Lis  own.  The  public  come  to  associate  these 
names  Inlicis  and  marlts  with  the  products  of 
Bome  [inrLiculiir  origin  or  ownerEiii[).  orof  some 
particular  factory,  farm.  etc.  it  is  clear  that 
such  names,  etc.,  thus  become  convenient  for 
tbe  consumer,  and  valuable  to  tbe  producer. 
8  U  R.  A. 


and  that  both  the  oonsnmer  Bad  the  producer 
should  be  protected  against  thetr  uae  by  other 
parties  upon  olber  similar  producta  They  be- 
come valuable  according  to  the  familiarity  of 
Uie  public  with  them,  and  tbe  excellence  oi  th» 
product  designated  by  them.  The  law  justly 
recognizes  such  namea,  labels  and  marks  aft 
Imporiant  attributes  or  appurtenances  of  a  bus- 
iness, and  as  proper  to  be  transferred  with 
any  sale  or  traiiBfer  of  the  buainesa  and  Ita 
plant 

Words,  descriptive  of  the  article,  or  indica- 
tive of  tbe  general  locality  of  its  production, 
cannot,  of  course,  be  appropriated  by  one  pro- 
ducer to  bis  exclusive  use.  Every  producer  of 
the  same  kind  ofarticlea  can  tise  upon  his  prod- 
ucts any  words  descriptive  of  the  quality  of 
the  artirtea,  or  indicative  of  the  county  or  towa 
where  produced,  however  long  Uine  the  same 
words  may  have  been  used  by  others.  A  man 
may  alwais  describe  bU  prodncts.  and  tell 
where  they  were  produced.  The  same  may  be- 
said  of  any  color  upon  a  label,  for  every  label 
must  have  aome  color,  and  the  number  of  colors 
is  limited.  Such  words  and  marks,  however, 
as  by  tbeir  oirn  meaning,  or  by  association  in 
Ihe  public  mind.  Indicate,  not  the  quality  of 
an  article,  but  Its  origin  or  ownership,— the 
person  by  whom,  or  toe  factory  in  which,  It 
was  produced, — become  appropriated  in  tbeir 
use  eicluaively  to  tbe  originator  or  owner  of 
such  aiticles.  No  other  person  can  JawftiUy 
use  them  to  designate  other  similar  articles  of 
diiprenloriginorowoership.  McLean y.  yievt- 
iTUfM  U.  S.  Mfl  [34  L.  ed.  8281;  Bellman  i  R. 
Canal  Co.  v.  (7tor4,80  U.  S.  18  Wall.  811  [«► 
L.  ed.  5311:  Qoodjieaft  India  Rttiber  GIom  IS^g. 
Co.  v.  Ooodytnt  Rubber  Co.  128  U.  S.  698  [32 
L.  ed.  6351;  AmMktag  \tfg.  Co.  7.  Trainer,  lOl 
D.  8.  51  [^  L.  ed.  WAV.  (iodiUot  v.  Uarrit,  81 
N.  Y.  a6i. 

The  respondent  tirges  that  moat  if  not  all, 
the  words  and  symbols  on  the  "red"  and  "yel- 
low" labels  In  question  are  such  as  cannot,  un- 
der the  principles  above  stated,  be  exclusively 
appropriated  by  the  complainants  as  against 
bira.  He  ctaimi  that  such  of  Ibe  words  and 
symbiilD  as  ere  generic,  or  descriiitive.  or  do 
not  Indicate  the  origin,  or  that  the  owneisbip 
Isin  the  complainants,  arefreetoall,  and  thatha 
cannot  be  realrained  from  using  them.  In  tbia 
class  he  places  "World  Renowned."  "Traile- 
Mark,"  "Only  Reliable  Brand,"  etc  TUo 
complainants  practically  concede  that  such 
words  could  not  beexclusivuly  appropriated  by 

The  resfMindentfurther  claims  that  tbe  words, 
"  Wlnalow's  Greeu  Corn,"  do  not  under  Iha 
fads,  indicate  the  origin  or  ownership  of  the 
products,  but  simply  that  Ibey  are  prepared  by 
a  process  originated  bv  Inaac  Winalow,  and 
known  to  the  trade  aa  the  "  Winslow  Process:" 
that  this  process  was  never  effectually  poieut- 
ed,  and  was  not  pateniuble;  and  heuce  anyone 
could  use  it,  and  could  use  any  apt  words  to 
indicate  that  his  product  was  by  that  process. 
1  He  argufs  ihat  "  Winsiow's  Green  Corn"  are 
'  apt  words  for  that  purpose,  and  that  they  in- 
diciiic  the  process  only.  The  compUinanla 
concede  ihat  the  process  originated  with  Isaac 
Winslow.  and  waa  never  elU'Ctually  patented, 
bullhey  iiisisl  that  the  words  "  Winsfow's  Oreea 
Corn,"  under  the  facts,  do  in  themselves  and 
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by  anodadon  tnrtlcate  tbat  tbe  articles  upon 
vfaich  they  are  placed  are  produced  from  the_ 
plant  or  WInslow  or  hii  aucceasors  Id  tbe  buel- 
neSB.  HsDV  autboritiee  are  ciied  by  couasel  on 
earb  side  of  tbU  coDtroveray, 

Tbe  respondent  further  urges  tbat  tbe  wordi 
"John  WIiibIow  Jones"  constilute  bia  name, 
and  tbat  tbe  letters  "J.  W.  J."  are  tbe  {niliula 
of  hiH  name,  and  were  iatended  to  iepre><eal 
bis  nsme  and  Initials;  and  that  no  one  else  can 
acquire  llie  rifrbt  to  use  tbem,  or  to  prevent  hia 
using  tbem.  The  complainants  insist  that  tbe 
icjipandent  slould  not  u«e  tbe  nords  "  Jobn 
Wmalow  Jonea,  Portland,  Maine,"  since  be  no 
longer  carries  on   this  business   in   Portland, 


„  .  .!<  itieir  business,  in  tbat  it  teadi 
lead  tbe  public  into  believing  that  tbe  respond- 
ent's goods  are  the  product  of. tbe  old,  well- 
known  factories.  The  complainanls  further 
reply  Ibat,  whatever  other  use  Ibe  rrspondent 
may  make  of  the  letters  "J.  W.  J,,"  for  him 
to  use  tbem  on  the  figure  of  a  globe  has  tbe 
same  injurious  effect. 

The  complainants,  however,  do  not  rest  their 
case  on  tbe  ground  Ihat  they  have  appropriated 
.and  used  Ibese  words  and  symbols  on  tbe  "red" 
and  "jellow"'  labels,  and  that  such  words  and 
symbols  arecapableof  exclusive  a ppropriarioo. 
"they  place  their  caseon  the  ground  that,  what- 
ever the  cbsiBtTteT  of  Ihet>e  nordsand  symbols, 
they  were  devL^  and  used  by  tbe  respondeat 
aa  tbe  labels  and  trade  marks  of  his  business, 
and  as  such  were  sold  by  him  for  a  valuable 
consideration  to  Ihe  purchasers  of  his  plant  and 
business.  The  complainant)!,  representing 
these  purchasers,  urge,  and  Uie  facts  show. 
that  the  rrspondent — 1^  selling  the  pood  will  of 
tbe  business,  and  tbe  labels  and  marks  uaed  by 
him  to  designate  the  products  of  the  husineB9 — 
promised,  for  a  consideration,  not  to  use  such 
labels  or  marks  for  himself,  and,  for  the  same 
consiiteratlon,  promised  that  the  purcbesprs 
should  have  the  exclusive  use,  so  far  as  be  was 
concerned.  It  is  argued  that  whatever  may  be 
tbe  rights  of  the  complainants  against  third 
parties,  unaffected  by  any  contrecl,  tbey  have 
arquired,  by  va'id  contract  from  this  respond- 
ent, the  light  to  tbe  exclusive  use,  as  against 
bim,  of  theie  labels,  and  the  worda  anifaym- 
hols  upon  tbem;  and  that  hia  use  ol  tbem.  or 
of  any  colorable  imitation  of  Ihem,  is  a  viola- 
tion of  his  contract,  which  an  equity  court  can 
and  should  prevent. 

What  Is  known  as  the  "good  will"  of  tbe 
businesa  is  recognized  by  the  law  as  a  proper 
subject  of  sale  or  contract,  in  connection  with 
a  IrHnsfcr  of  a  business  plant.  An  established 
businesa.  with  plants  ana  products  well  known 
to  tbe  trade,  bas  a  money  value  often  far  above 
tbat  of  its  mere  plant,  and  this  is  often  the  con- 
trolling motive  for  the  purchase.  Labels, 
trade-marks,  parlicnlar  words  and  phrases  de- 
vised or  used  lo  distinruiab  or  identify  tbe 
products  of  the  plani,  and  asaociaied  with  such 
products  In  the  public  mind,  are  in  like  man- 
ner usually  transferred  with  the  plant,  and  are 
rejrarded  as  valusble  aconlsitions  for  the  pur 


name  or  initials  uf  the  originator  or  owner  of 
the  business,  when  used  on  labels  and  as  txade- 
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mark)  In  the  business,  may  thereby  have  % 
value,  and  so  may  be  included  in  a  sale  of  the 
business,  so  far  at  least  as  to  prevent  tbe  vendor 
afterwards  using  them  in  like  mnoner  on  oi  lier 
similar  products,  to  Ihe  detriment  of  bis  vendee. 

These  propositions  are  supported  and  illus- 
trated by  authorities. 

In  E\dd  V.  Johntnn,  100  U.  8,  617  [25  L.  ed. 
769],  8.  N.  Pike  adopted  as  a  trade  mark  tor 


cle.  He  look  several  pa rluera Into  [lie  business, 
but  relainid  his  individual  ownership  of  Iba 
plant  and  tbe  trade-mark.  Tbe  Arm,  Pike  be- 
ing a  member,  removed  the  business  to  New 
York,  and  Pike  sold  the  Cincinnati  plant  and 
trade-marks  to  Mills,  Johnson  &  Co..  who  en- 
tered upon  tbe  busineas  with  tbat.plnnt.  end 
used  tbe  same  label  and  trade-mark  l>ef ore  used 
by  8.  N.  Pike,  and  the  various  firms  with  which 
be  nas  associated.    Pike  dying,  bis  survivinji 

Sartners  undertook  lo  use  the  trade  mark  above 
escribed.    J" be  court  held  that  tbe  purchasers 


In  Burton  v.  Stratlon,  12  Fed.  Rep.  686,  two 
brothers,  Stratton,  originated  a  yeast,  and 
adopted  as  a  Irade-mark  the  flgurea  of  I  wo 
beads  (portraits  of  one  of  ttaeni  with  a  tniu 
brother)  in  an  oval  setting,  with  tbe  words, 
"Twin  Brothers'  Improved  Dry  Hop  Tensl." 
The  brothers,  Ibe  proprietora,  sold  tbe  businesa 
and  the  trade-mark  to  Burton,  who  carried  on 
the  same  businesa,  and  used  tbe  same  irado- 
marb.  Subsequently  one  of  the  Sirallons  l>e- 
gan  making  yeast,  and  used  the  words  or  name. 


Brown,  J.,  said  that  the  cases  w 

in  which  it  bad  been  held  that  a  parly   may 

lawfully  sell,  not  only  a  trade-mark  indicative 

of  origin  in  himself,  but  even  the  right  to  u^e 

hia  own  name,  in  connection  with  a  particular 

business. 

In  Pepperv.  Labrot,  8Fcd.  Rep.  29.  the  right 
to  use  the  words  "Old  Oscar  Pepper"  was  lield 
to  pass  by  an  aFsignment  of  the  plant  anil  busi- 
ness, even  asagoiuai  Pepper  himself,  Ihe  former 
proprietor,  who  had  set  up  a  separate  establish- 
ment in  another  county. 

In  Sf'inner  v.  Oakea,  10  Mo.  App.  45,  Oakea 
bad  originated  a  business  of  making  and  sell- 
ing a  candv  called  "Oakes'  Candy."  He  took 
a  partner,  ^robasco,  and  Ihe  firm  carried  on 
the  same  business,  Heafterwardssold  lo  Pro- 
basco  all  bis  interest  in  tbe  pruperty,  busincis 
and  trode-marka.  Probssco's  lille  passed  lo 
Skinner.  It  was  bdd  tbat  Oakes  should  be 
restrained  from  usinx  the  name  "Onkes'  Can- 
dy," in  a  new  candy  business  set  up  by  bim. 

In  Hoxie  v.  Chanev.  143  Mass,  502,  3  Kcw 
Eng.  Rep.  709,  A.  N.Hoxie  had  originated  and 
carried  on  a  business  of  matting  and  selling 
soapa,  and  used  for  label  and  trademark  Ihe 
phrases  "A.  N,  Hoiie's  Mineral  Soap,"  and 
"A.  N.  Hoiie'a Pumice  Soap."  Hetook  Peg- 
ram  into  partnership,  end  afterwanls  sold  lo 
bim  all  Iheplant.  business  and  good  will.  Peg- 
ram  then  formed  a  partnership  with  Cbaney. 
It  was  held  that  Hoxic,  having  sold  and  been 
paid  for  tbe  names  and  marks  applied  to  Iho 
soap,  could  not  use  them  in  anew  soapbuainess. 
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Id  CltvTlon  v.  Dough*.  John*.  Eng.  Ch.  174, 
tlie  complainant  and  respoiidcnC  bad  carried  on 
«  mnnutactiirmft  buEinena  uiid<'r  the  firm  aame 
of  "Jobn  Douglas  &  Co."  Douglas  sold  to 
CbiirloD  oil  his  interests  in  ttie  plnnt.  business 
and  good  will,  and  afterwards  formed  anew 
pannci^iliip  with  anotlier  person  in  the  same 
kind  of  business,  under  the  same  firm  Dame, 
"John  Doogliis&  Co."  The  new  firm  wasre- 
stniiiicd  from  using  that  name. 

Ijut  the  respondent  conteods  that  this  cast  is 
Dot  within  the  above  principles,  even  If  they 
are  cuirerti;  staled.  Ue  contends  that  any 
transfer  of  good  will,  labels  and  trademarks 
by  him  to  the  limited  company  was  condiiional 
upon  his  being  employed  for  ten  years  as  man- 
aging director  of  Iha't  company  in  America; 
and  iliat  his  discharge  at  tlie  end  of  two  years 
woiked  a  forfeiture  of  therieht  to  the  exclusive 
use  of  tlie  labels  and  trademarks.  No  such 
c(.ii  iition  of  forfeiture  was  expressed  in  words 
in  the  instrument  of  conveyance,  nor  in  the 
preliminary  agreement  of  sale,  and  forfeitures 
are  not  favored  in  the  judicial  interpretation  of 
writings.  We  think  (he  agreement  fur  hirinj 
WHS  au  independent  aicreement,  so  far  as  the 
conveyance  and  transfer  of  tbe  property,  good 
will  and  trade-mark  were  concerned.  As  well. 
we  think,  might  Jones  claim  a  forfeiture  of  all 
tbe  properly  conveyed  as  of  ibis  part  of  it. 
We  do  not  think  it  was  intended  thut  the  prop- 
«ly  or  the  business  or  ils  good  will  should  re- 
vert to  Jones,  it  for  any  raasoD  he  should  be 
diwbarged  from  tbe  employ  of  the  limited 
company  before  the  ei  pi  rati  on  of  the  ten  years. 

The  rcspondenl  again  contends,  and  stoutly, 
that  the  complainants  should  not  have  the  pro- 
tection of  the  taw  and  of  this  court  for  these 
latNils.  for  the  reason  that  they,  or  the  persons 
niannt^'ng  the  prowrty  and  the  btisiaess,  since 
be  left  tlie  emplor  of  the  limited  company, 
hsve  so  used  the  InWls  and  marks  as  to  mislead 
the  public  iulo  tjelievina;  that  the  goods  were 
maniitnctured  or  prepared  by  him.  The  facts 
do  show  that  the  limited  company,  and,  after 
it,  Matlocks  and  the  Winslow  Packing  Com- 
pany, used  tbe  "red"  or  "yellow"  labels  more 
or  less  without  change  up  to  1865,  wbon  the 
Intler  company  printed  across  tbe  face  of  such 
of  Ihpse  labels  as  it  did  use  tbe  words,  "Wins- 
low  Packing  Co.,  Successor  to,"  Such  use  of 
tbe  labels,  without  words indiealing  Ibat  Jones 
had  personally  left  tbe  busioc.'s,  ana  Indicating 
a  chsnge  of  ownership,  would  evidently  mis- 
lend  the  public  as  to  the  manufacturtir  of  tbe 
goods,  and  hence  should  not  receive  protection 
from  the  court.     It  would  wrongjone',  as^-ell 

3  the  pulilic.    StaeMbiTf}  v.Po 
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It  la  plain  that,  while  thus  using  the  labels, 
the  pnrtiea  complainant  in  inlerest  could  not 
miiinlaiu  a  bill  lor  an  injunction  against  their 
use  iiy  tbe  respondent. 

The  facts  further  show,  however,  that,  be- 
fore Ihe  tiling  of  the  bill,  the  proprietors  of  the 


dicale  Ibat  the  ownership  of  the  bueitieas  had 
changed,  and  that  tbe  successors  to  Jones,  in- 
stead of  Jones  himself,  were  producing  the 
goods.  At  tbe  time  of  filing  ihlB  bill,  none  of 
8  L.  It.  A. 


tbe  complainants  wereofteDdin^  In  this  respect 
but  all  seeiD  to  have  been  dealing  fairly  with 
tbe  public  Of  course  they  cannot  have  an^ 
damages  or  sccnunting  for  things  done  by  the 
respondent  while  they  were  themselves  offend- 
ing, but,  if  they  are  now  themselves  doing 
equity,  they  msy  ask  the  court  to  require  iM 
respondent  to  do  equity  also. 

In  Mnnfiatlan  Medihint  Oo.  T.  Wood,  nipra, 
the  decision  adverse  to  the  complainant  waa 

Eut  on  the  ground  that  tbe  misrepresent  at  ion 
ad  been  and  was  beiDg  continued.  We  find 
no  authority  deciding  that  a  prior  improper  and 
misleading  use  of  labels,  afterwards  corrected 
and  made  right,  should  bar  a  bill  In  equity 
brought  for  the  proteclioti  of  the  corrected  la- 
bel. In  this  case  we  think  the  improper  nsB 
waslnadverlent;  and,  now  that  such  usebas  been 
corrected  for  several  years,  it  seems  to  us  in- 
equitable that  .Tones  should  continue  to  make 
use  of  the  labels  and  Iradc-marks  (or  colorable 
imilaiioos  of  them)  which  he  sold  for  a  satis- 
factory consideration  to  the  complainants'  pie- 
decessots . 

I  In  coming  to  this  conclusion  upon  this  ques- 
tion, however,  we  bear  in  mind  that  tbe  im- 
proper use  complnined  of  was  not  by  the  com- 
plainant trustees,  nor  their  predecessors  in  1h4 
trust,  nor  by  the  det)ealurc  holders,  but  by 
Mstlocka  and  the  Winslow  Packing  Company, 
who  were  practietilly  mortgagors  in  possession, 
while  the  trustees  and  debenture  holders  were 
mortgagees  out  of  possefision  The  innocent 
debenture  holders  have  taken  possession  sinco 
the  filingof  this  bill,  as  will  hereafter  he  stated, 
and  are  now  asking  for  protection.  Ferbapa, 
bad  the  original  complainants  or  those  now 
prosi'ciiting  been  guilty  of  Ihe  misconduct,  the 
result  might  have  been  diCfereut.  We  do  not 
say. 

The  reapondent  Also  raisesa  question  of  equi- 
ty pleading  which  we  bave  maturely  consid- 
ered. Pending  this  suit,  the  debenture  holders 
have  caused  all  the  property  held  by  the  orii{i- 
nal  complftinants  as  trustees.  Including  the  la- 
bels, trnde-marks.  eta ,  to  be  sold  by  the  trustees 
<o  enforce  the  trusts  and  realize  on  the  assets. 
At  such  sale,  duly  held,  Messrs.  Davis,  Baxter 
&  Davis  were  the  purchnsera,  and  Ihe  trustees 
conveyed  to  them  all  the  properly  aad  rights 
held  by  tliem  under  the  various  trust  deeds. 
These  purchasers  thereupon  applied  to  the 
court  for  leave  to  come  in  as  parties  complnin- 
ant,  and  further  prosecute  (he  suit.  Leave  was 
granted,  and  they  were  admitted  as  inlerveoing 
complain  ants.  To  which  order  the  rcupondeul 
excepted.  We  do  not  see  any  objection  to  the 
admission  of  these  new  parties.  Eqiiily  pro- 
cedure Is  sufllciently  elastic  to  admit  new  par- 
ties as  their  interests  accrue.  The  purpose  of 
their  iidmission  in  this  case  ii  not  to  obtain  a 
declaration  of  future  righls,  as  argued  by  the 
respondent,  but  to  obtain  a  declaration  of  pres- 
ent rights,  and  the  prevention  of  future  wrongs. 
The  respondent  is  not  prejudiced.  The  bur- 
den of  the  defense  is  not  inetensed.  Tbe  issues 
are  not  changed.  The  subject  matter  remains 
the  same,  and  the  judgment  must  be  tbe  same, 
It  being  apparent  that  no  accounting  cmn  b* 
bad  In  either  case. 

Onr  conclusion  Is  that  the  Intervening  coin- 
plaioants  are  properly  made  parses,  and  Ibat 
equity  requires  In  their  bebalf  that  the  respond- 
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We  tbiok,  however,  it  Is  the   duty  of  the 

compUinantB  to  Ihs  respondent,  as  well  as  to 
tbe  public,  to  refrain  from  using  tbe  labels  fn 
such  manoer  and  form  as  might  lead  Ibe  pub- 
lic 10  suppose  that  the  goods  packed  by  Ibem 
weie  pocked  by  tbe  respondent  They  should 
strike  from  their  letter-beads,  circulars  and 
labels  an  J  words  indicating  that  the  goods  wete 
prepared  by  Jobo  WintJow  Jones,  and,  it  they 
use  his  name,  should  add  such  words  as  clearly 
Indicate  Ihat  tbe  goods  are  not  prepared  by 
Lim,  but  by  tbem  as  his  successors.    This  duty 


should  be  declared  aud  made  Imperative  In  tbe 
decree,  or  Id  tbe  supplemental  decree,  modify- 
ing the  former  decree.  As  the  respondent  was 
compelled  to  appeal  to  obtain  this  mod  ifl  cat  ion 
of  tbe  decree,  so  as  to  prevpDt  Imnroper,  mis- 
leading use  of  his  name, — a  modification  we 
think  he  Isentitled  to, — we  tiiiok  be  should  re- 
cover tbe  costs  since  the  appeal,  to  be  set  oS 
against  the  complainants'  coats  to  the  time  of 
the  appeal. 

Deeref  aJprmeS,  and  case  remanded  for  addi- 
Uonal  decree  in  accordance  with  this  opinion. 

Petara,  Ch.  J.,  and  Wsklton.  Virgin, 
Fostar  and  Haak«U,  JJ.,  concurred. 


CALIFORNIA  SUPREME  COURT. 


E.  HoDAIflEL,  Apft., 
H.  CUUHINQS,  Bttpt. 

(BSCaLjSUJ 

1.  An  caaaMent  for  the  dlscharfa  of 
mrfltee  miter  upon  lower  land  a-JJoin'oB  <s 
notgiv(«ibrCodaClv.Froo.,l801.  ThaCseocloDls 
a  mere  deflnitlon  of  etuements  appucteaant,  and 
does  not  pmoiibe  or  resulale  tbe  auDasr  of  ko- 


8.   OreHlew  water  ftvm  the  river  may 

be  kept  off  rrom  land  at  adlauace  from  tbe  river 
t>7  B  barrier  or  embankment,  altboUKh  tbla  mar 
■etlttiack  on  land  nearer  tbe  rlrer.  If  tbe  owner 
of  the  latter  will  not  oo-opentte  wltb  tboae  behind 
bimln  ereotinK  a  levee  on  the  baulc  to  protect  all 
tbe  lands  from  sach  overflow. 


APPEAL  by  plaintiff  from  an  order  of  tbe 
Superi(ff  Court  for  Colusa  County  dissolv- 
\xig  a  temporary  injunction  restraining  defend- 


InK  the  order  oE  the  lowt^n 
■ucwHiiicntlv  had  and  tt 
bHnilcd  dnwn.  Itae  forn 
omitted.  [Hep.] 


r  opiiilonfs  therefore 


ant  from  malntalntng  an  emhankment  or  dam 
in  auch  a  manner  as  to  cause  certain  water  to 
set  back  onto  plaintifTs  land.     Ajfirmti. 
Tbe  case  sjiScienlly  appears  in  the  opinion, 
Mt.  B.  M.  Albery,  for  appelliint: 
The  superior  or  dominant  owner  has  an  ease- 
ment  in  tbe  land  of  the  inferior  or  servient 
owner  for  the  tree  and  uninlcrruptei  flowairo 
upon  and  across  the  lands  of  tbe  latter  of  all 
surface  waters  naturally  collecting  or  accumu- 
lating; upon  lJ:e  lands  of  the  former  and   ttie 
interference  hy  cither  owner  with  the  nslurnl 
flowage  of  such  waters  In  such   manii>:i  as  to 
cause  detriment  to  the  other  Is  actlonatile, 

Osfturav.Cbnjwr.  46Cai.  847;  Goultl,  Waters, 
6  266  and  mU  7;  Ansrell,  Watercoursps,  7th 
ed.  5SlOea-l08A,-Wa8hh.  Enaem.  pp. 437-433, 
lAvinffsCon  V.  MeDonnld.  21  Iowa,  180;  Eou  v. 
Clinton,  ia  Iowa.  606;  Tootle  v.  Glifton,  29 
Ohio  81.  247;  Butler  t.  Peck,  16  Ohio  St.  334; 
Martin  v.  Rid-Ile.  S8  Pa.  415;  KiXiiffmati,  v. 
Orietrmer,  28  Pa.  407;  JTagi  v.  ninkleman,  88 
Pa.  324;  Earl  v.  De  Hart,  li  N.  J.  Eq.  280; 
Martin  v  Jttl,  13  La.  601,  83  Am.  Dec.  131; 
QiUham  V.  MaiHmn  Cmijity  R.  Go.  49  III.  484; 
Alton  A  U.  A.  H.  R.  dt  C.  Co.  v.  DHtz,  SO  III. 
210;  Oormlnj  v.  Sariford.  63  111.  158;  N<ct»  y. 
Silliman.  93  Dl.  255;  Beard  v.  Mvrrfi'/.fftVt. 
99;  Overton  v.  Sawder,  1  Jones,  L.  308,  62  Am. 


Kon.— Roacrncnt  and  MrrUvde.-  fotenge  ef  voter. 

An  easement  la  a  right  which  one  person  has  to 
tbe  use  of  the  land  of  anal  her  for  a  apcclflc  purpose. 
Bee  iu)!e  to  Kowlln  v.  Whipple  (Ind.l  S  L.  R.  A.  US. 

Land  on  a  lower  love!  owes  a  nBtuntl  servitude  to 
that  on  a  big-her  level.  Bee  note  to  Tannest  v. 
Fleming  (luWBI  8  L.  K.  .A.  tTT. 

Easem en ta  generally.  8eeno(et«I!UnolsCent.  R. 
Co.  V.  Huugbion  (IJ1.1 1  L.  R.  A.  a& 

The  term  "natural  easement"  is  appllcable.ee- 
peclallj'  to  the  case  of  flowing  water;  but  an  ease- 
ment.  when  technically  conslilered,  1»  an  Interest 
which  one  man  has  lnanealBteofHnoJhor.br  grant 
or  by  pre? oriptloQ,  Scrlvar  v.  Smith,  1  Oeot  Bap. 
T87, 100  N.  T.  m. 

An  easement  may  be  aoqulredby  prescription,  by 
which  wiiter  collecting  upon  the  land  of  oneperaira 
mostbeallowed  to  overflow  the  lands  of  an  adja- 
cent proprletnn  but  a  land  owner  has  no  right,  by 
digging  ditches  or  tiling  drains,  to  empty  out  sag 
holes  Into  this  ruvitie  upon  the  land  of  no  adjacent 
projirletor;  and  the  latter  Is  en  titled  to  an  iolunc tlon 
to  restrain  ths  flowege  In  ezoees  ot  the  natural 
overflow.  Gregory  v.  Bush,  T  West  Bep.  KB.  U 
Mlcb.8T. 

8L.R,A. 


The  owner  or  land  upon  a  nBtural  stream  has  no 
right  to  oonatruot  an  embankment  which  will  at 
times  of  ordlnarv  floods  csuae  the  swollen  current 
to  overflow.  Invade  iind  destroy  the  lands  otaootbor 
proprietor.  Crawford  v.  Rambo,  4  Weet.  Kep.  US. 
41  Ohio  St.  tn. 

A  person  bavlngr  tberlght  of  flowa^  through 
another's  land,  while  not  exercising  bis  rigbt.  has 
no  right  to  interfere  with  ordinary  farm  fences 
nwlntnlnedby  the  owner  of  tlie  eery  lent  estate  for 
the  protection  o(  his  land.  Smltb  v.  Langewald.  1 
New  Eng.  Bep.  US.  140  Mbsb.  SB. 

The  superior  owner  may  Improve  his  lands  by 
throwing  Increased  watoia  upon  bla  Inferior, 
through  the  natural  and  acciislomed  channels; 
which  is  a  most  Important  principle.  In  rc«pect  not 
only  to  agriculture,  but  to  mining  operations  also. 
FentiAylvaalaCoel  Oo.  y.  Sanderson.  1  Cent.  Ken 
481.  113  Pa.  in. 

A  land  owner  upon  whnselands  surface  waterae- 
cumulatee  by  tbe  natural  elevation  or  the  land  can- 
not, by  means  of  drains  and  ditches,  coDCenlrate 
the  water  and  discharge  It  upon  tbe  land  of£ lower 
owner  to  the  latter'i  ' 
(Ind.)  l£ay  U,  188a 


vn 
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Dec.  170;  OmUtm  r.  C^f  Jetton.  16  W.Vft,  388; 
Gannon  v.  flargad'm.iO  A!k-n,  100,  87  Am. 
Dec.  62S,  Hcd  note;  Oibbf  v.  William$,  26  Kaa. 
810,  87  Am.  Rep.  241;  Hvneti  'v.  A'ie/iolien.TS 
N,  C.  834:  Brrt.r  v.  Durliam.  74  N.  C.  767; 
/.title  Rack  &  Ft.  8.  R.  Co.  v.  Chapman,  80 
Ark.  408.  48  Am.  Rep.  281;  Inman  v.  Tripp, 
1 1  R.  I.  S20;  OMimith  v.  Eliai,  68  Ga.  IbG; 
JtftWniic/:  V.  Kaittat  City.  St.  J.  d  C.  B.  H. 
Co.  70  Mo.  859,  35  Am.  Kep.  431;  Shanet. 
KauMt  City,  St.  J.  i  C.  li.  U.  Co.  71  110.-837, 

88  Am.  Hep.  ift;  Boynton  v.  Ijingley,  19Nev. 
69,  8  Am.  St.  Rep.  7p1;  Btokii  v.  .VeAllitUr, 

89  CbI.  578;  Wetl  t.  Oirard,  not  teporled  but 
givcD  in  table  of  uiin?poTted  oiscb  in  65  Cal. 

One  miiBt  so  use  hU  onn  riabla  u  not  to  io- 
fiinge  upno  the  riclita  of  ano'  her. 

Ci».  Code.  8  ail4;  LttiU  Rock  <t  Ft.  8.  R. 
Co.T.  Cl'apman,  S9Ark.  4U3;  Polfii<T.  Customs 
of  Nt-w  Oi  lentifl,  lille  1 3;  Aii{;ell.  W  a  lei  courses. 
S  108e;  Oillham.  v.  Ma  lisoa  County  R.  Co.  49 
111.  4U3.  95  Am.  Dec.  e2H. 

Tbe  n'Kht  of  the  servient  tenant  to  manage 
tbe  Biirruce  wnlers  must  be  E'xerciseil  in  aucb 
VFaj  as  not  lo  ialerfere  vitb  tbe  tree  fionageof 
Burfaee  natere  from  tlie  lands  of  tbe  dominant 

Civ.  Coile,  S  3514;  Livingeton  t.  McDonald, 
21  Iowa.  100. 

Tbe  Tvntere  flowln^^  across  plaintiff's  land 
nere  surface  waters,  mtbiu  tbe  proper  meaaiog 
of  (hat  expresalon. 

Uc<  oi-mie>r  v.  Kanta*  Cits,  St.  J.  AC.B.R. 
Co.  70  Mo,  aw,  aa  Am.  Rep.  435;  Oermlty  t. 
Banfotd.  52  III.  160;  Shane  v.  Ka/itat  City,  81. 
J.  &  C.  B.  H.  Co.  71  Mo.  337,  SG  Am.  Rep.  485; 
Tayiar  v.  Fiekat,  64  lad.  1G7,  31  Am.  Rep. 
JI7. 

While  a  rirarinn  owner  has  a  Icfral  ripht  lo 
proteirl  liimself  and  bis  property  agniiist  tbe  en- 
croachmenlBOfannvipible  river,  jel  inaodoin); 
be  must  exercise  due  &ire  and  caution  thai  he 
caiiw  llie  adjHCPOt  liind  owner  do  tiirecl  or  im- 
mediate  damase:  neither  must  be  ohsirucl  the 
floiv  of  the  water  in  the  stream. 

ifontgomery  y.  I^rke,  73  (lal.  75;  Barnet  v, 
¥artliall,  %■*  Qa\.  MiS;  Wntt.  Tni/lor.l^Or. 
165.  See  also  Lizingiton  y.  MeDanald,  21 
Io»a.  100. 

ifaars,  John  H.  Harrington  end  Edwin 
Swinford.  for  rcppondi-nl; 

The  dociriiie .  f  tbe  common  Isw is  Ihnt  there 
exists  no  oalurat  eaEcmtnt,  or  servilude,  in 
favor  of  the  owner  of  Ihe  superior  or  higher 
ground  or  fiflds,  as  lo  mere  surface  water. 

(:ha(f:.ld  T.  WiUon.  28  Vt.  49;  Did.tnton  v. 
Woreiater.  7  Al|pn,  19;  Oree'eg  v.  Maine  Cent 
R.  Co.  53  Me.  200;  /'oirleby  v.  ^cr.  81  N.  J. 
L.  851;  SiceU  t.  Cvttt,  60  N.  H.  439,  9  Am. 
Kep.  276. 

The  tendency  is  lo  limit  tbe  serTJUides  whirh 
a  lower  Bcid  owes  to  an  upper  ore  in  respect 
to  waur,  to  sucb  as  Howi  in  a  dtfined  WKlcr- 
course.  and  not  to  extend  it  to  sucb  as  falls 
uifin  the  surface  in  tbe  form  of  rnin  or  melt- 
ing foav/,  alllioiif;b  from  iLe  nature  of  the  aur 
face  such  water,  when  it  does  fall,  flows  in  a 
uniform  course  or  direciion. 

Wnshb.  EaFem.  Sd  «\.  p.  454;  FYanklin  t. 
/i>i.  18  Allen,  211;  TaiM\.  Fiekat,  U  Ind. 
167;  J^eiB  MhanyAS.  R.  Co.  t.  Pettnm.  14  Ind. 
112;  CntnrasUt  v.  Batelett,  23  Ind.  186;  Em- 
ery V.  LoweU,  104  Haas.  16;  Turner  v.  Dart- 
8L.R.A. 


movtti,  18  Allen,  S91,  208;  Flatrg  t.  Worretter, 
IS  Gray,  601;  Part,  v,  Keteburyport,  10  Gray, 
28;  U'yt  t.  Hvdion,  37  Wis,  666.  0  Am.  Rep. 
478;  FUtigreu  v.  EtantHUe,  25  Wla.  228;  Del/ii 
T.  Toumant,  50  Barb.  816;  Waffe  v.  Hea  Tort 
Cent.  R.  Co.  68  Barb.  413;  Ghatfltld  y.  miton 
and  B<Ael-by  t.  Speer,  tupra;  Sw«tt  ¥.  Catlt,  60 
N.  H.  4S9;  Sleiearl  y.  Clinton,  79  Mo.  608; 
lienton  v.  Chieago  A  A.  R.  Ce.  78  Mo.  604;  Ab- 
bott  V.  Kama,  City,  St.  J  *  C,  S.  S.  Co.  83  Mo. 
271.  63  Am.  Bep.  681;  Oreeleg  v.  Maine  Cent. 
R.  r^.  63  He.  200;  Lamb  y.  Reelamation  DiH. 
78  Cal  125. 

O^Tirn  Y.  Omnor,  46  Csl.  847.  hai  already 
been  overruled  in  part,  and  should  be  »n  tcto. 

See  Oioood  v.  Eldorado  W.  <t  D.  G.  Min.  Go. 
66  Cal,  571;  Rrorler  y.  IfatomA  Water  <ft  Min. 
Co.  100  U.  8.  374  (26  L.  ed.  700). 

Id  the  case  at  bar  tbe  waters  came  from  tbe 
Bacrsmenio  River,  where  the  adjacent  owner 
has  an  undisputed  right  to  confine  Ibcm  by 
meuDS  of  leveea.  Tbe  adjacent  owner  lias  con- 
trol of  the  source. 

See  Lamb  v.  Reclamation  Ditt.  mpra. 

Having  control  over  tbe  source,  lie  cannot 
refuse  to  prevent  Ihe  flow  bimself  and  llieo  en- 
join others  from  protecting  tbemsetves  against 


Ibid.:  Bex  Y. 


T  Comra.  8  Bam.  ft  C.  865. 


Beattp,  Ch,  J„  delivered  the  oplntoD  of  ihs 

Defendant  owns  the  west  half  of  a  certain 
section,  No.  28.  lo  Colusa  County.  Plaintiff 
owns  land  adjulnlugon  tbeweal.  Still  further 
to  tbe  wen,  at  a  distance  of  about  two  miles 
from  plalnlill'a  land,  tbe  Sacramento  River 
flows  trom  north  to  south,  Tbe  land  next  tha 
river  is  the  hifihest.  there  being  a  giailuiil  de- 
scent from  the  river  bank  lo  and  beyond  the 
land  of  defendant.  When  tbe  river  risen  al>ovs 
tlie  level  of  lis  banks,  as  it  generally  does  scv- 
cml  1in:es  during  evfry  rainy  season,  the  water 
flows  off  iu  tbe  east  or  sotillieas',  acro^  tbe 
land  of  plaintiff  and  other  lands  si  mi  In  riy  situ- 
ated, lo  and  across  the  land  of  dereod:mi  and 
other  lands  In  the  same  relative  nituniloii.  It 
docs  not  flow  in  any  narrow  or  deflaed  cbnnnel 
or  channels,  but  in  a  broad  sheet.  <overinF  ■ 
wide  surfiice.  When  the  river  falls  lielnw  the 
level  of  the  banks  the  overflow  cannot,  of 
course,  find  it.<  way  direetly  b:ick  Into  the 
stream,  and  ronsiquently  the  lands  ncnr  tbe 
river  are  drained  by  the  spread  and  Qnw  of 
water  towiiiiis  the  east  and  southeast,  aciosa 
Ihe  lower  liods,  such  as  those  of  defemlant. 
Left  unobstructed  in  their  natural  and  rccus- 
lonied  flow.  Iliese  walers  soon  pass  tiey<ind  Ibe 
plaintiff's  lands,  leaving  i hem  fit  for  culljva- 
lion.  Rut  recently  tbe  defendant,  without  in- 
lending  to  injure  ibe  phiintilT.  and  acting  upon 
llie  bona  Scle  belief  that  lie  had  the  liglil  so  lo 
do.  commenced,  and  was  proceeding  to  com- 
niele,  a  levee  ir  emhnrknient  along  his  west 
line,  the  neerssaiy  effect  of  which  will  be  to 

Erevenl  Ihe  flood  water  from  passing  over  his 
ind,  and  to  set  it  lack  upon  the  pliiinliCTa 
land,  causing  it  to  cover  a  larger  area  thereof, 
and  to  remain  thereoa  fora  longer.period,  than 
It  oihcrwiae  would,  Tbe  plalntill  thereupon 
commenced  ibis  action  to  eiijuin  tbe  defendant 
from  erecting  or  maintaining  latd  levee.  A 
l«mpomTy  inJuncUon  waa  issued  upon  tbe  fll- 


18IH). 
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petition  filed 
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T.  Connor  U 

I  think 
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Ine  of  Ibe  complaint.  Afterwards,  on  motion 
«f"tlie  defeadant,  and  upon  affldavita  showing 
tbe  stale  of  facts  above  set  fnrtta,  the  superior 
couTt  dissolved  tbe  injunction  on  tbe  ground 
that  tbe  defendant,  Id  erpcling  and  mnintalbing 
hia  levee,  wai  acting  nilbin  and  according  to 
his  rights.  From  this  order  diBsolving  the  in- 
junction plaiotlS  appealed,  and  on  September 
12,  18»8,  an  opinion  was  filed  bj  tbis  court  re- 
versing tbe  order,  upon  the  authority  of  l^- 
tern  V.  Connor,  46  Cal.  840. 

A  rehearing  waa  aubsequenttj  granted  upon 
"'  '  1  the  pari  of  the  defendanl  in 
is  of  the  decision  in  Og/nim 
iuetl,  as  la  also  tbe  construction 
o  section  801  of  the  Civil  Code. 
(^an  be  no  dnuht  that  we  were 
r  in  holding  that  section  8D1  of  tbe  Civil 
ives  lo  Ibe  onner  of  higher  land  an  ease- 
ment for  the  discharge  of  surface  water  upon 
lower  land  adjoining.  That  section  merely 
«Dnmerates  the  different  kinds  of  burdens  or 
•etviiudes  upon  lands  that  may  be  aLtached  as 
incident  or  appurienant  to  the  other  lards;  or, 
in  other  words,  it  la  a  mere  definition  of  ease- 
ments appurtenant,  and  makes  no  pretense  of 
prescribing  or  regulating  tbe  manner  of  acquir- 
ing Ihem.  Among  tbeothereaeementsdeflned 
»re;  "(9)  Tbe  right  of  receiving  water  from  or 
discharging  the  same  upon  the  laud.  .  .  .  (tl) 
The  right  of  having  water  flow  without  dimi- 
nution or  disturbance  of  any  bind." 

Undoubtedly  these  are  eaaein en ts  wbicb  may 
«xist  as  appurteuanl  or  incident  to  the  lands  of 
one,  and  as  servitudes  or  burdens  upon  the  land 
-of  another;  hut  the  question  here  Is  not  as  lo 
what  an  casement  or  aservitude  is,  but  aa  to  how 
It  is  created,  and  when  It  attaches.  In  the 
solution  of  this  question  we  derive  no  assist- 
ance from  section  801  of  the  Civil  Code.  That 
■ection  Is  no  more  aulhorily  lor  saying  that  the 
plaintiff  has  ao  easement  for  tbe  discharge  of 
surface  water  according  toils  natural  flow  from 
bis  land  lo  that  of  defendant  than  it  is  for  mt- 
ing  that  hehasanyotherof  theseveaCeeD  kinds 
of  easements  enumerated;  as,  for  instance: 
"(1)  the  right  of  pasture;  (2)  tbe  right  of  fish- 
ing: (8)  the  right  of  taking  game;  .  .  .  (17} 
tbe  right  of  burial."  How,  then,  is  tbe  exist- 
ence of  an  easement  In  any  particular  case  lo 
be  determined?  Ordinarily,  an  easement  ^ 
created  by  contract  between  the  owners  of  dif- 
ferrnl  parcels  of  land,— that  is  to  say,  by  grant, 
either  express  or  implied;  tiut  with  respect  to 
rights  such  ai  that  in  controversy  here,  the 
question  of  easement  or  no  easement  depends 
upon  the  law  defining  the  mutual  tiglits  and 
obligation'  of  the  owners  of  land  fn  tbe  rela- 
tive situations  of  the  tracts  belonging  to  the 
KlflintiSnnd  defendatit.  What,  then,  was  Ibe 
w  applicable  to  these  lands  at  the  date  of 
their  acquisitioaT  It  does  not  appear  when 
either  of  tbe  parliea  acquired  hfs  land,  but  it  is 
to  be  presumed  it  was  subsequent  to  the  ISlh 
of  April,  1860,  at  which  date  it  was  enacted 
that  "the  common  law  of  England,  so  far  as  it 
is  not  repugnant  lo  or  inconsistent  with  the 
Constiluuon  of  the  Uoiled  Stales,  or  the  Con- 
sliLutioD  or  laws  of  the  State  of  California, 
shall  he  tbe  rule  of  decision  in  sU  the  courts  of 
this  State,"     Btat.  1S50,  p.  aiB. 

This   rule  continues  in   force.     Pol.  Code. 
S4463. 
8  L.R.  A.  I 


As  there  is  nothing  Id  tlie  Constltutloi]  of 
the  United  Stales,  or  in  tue  Constitution  or 
statute  law  of  this  Stale,  to  which  the  com- 
rooQ-law  rule  on  this  subject — whatever  it  may 
be—can  be  repugnant,  it  is  manifest  thai  the 
whole  question  is  solved  whenever  it  is  deter- 
mined what  the  common-law  rule  is. 

In  tbe  case  of  Ogbwm  v.  Connor  tbis  precise 
quc^lon  was  presented,  and  It  was  then  deter- 
mined that  "  when  two  parcels  of  Innd,  be- 
loDging  to  different  owners,  are  adjacent  to 
each  other,  and  one  is  lower  than  the  other, 
stad  the  surface  water  from  the  higher  trsct 
has  been  accudomed  by  a  aalural  flow  to  puss 
off  over  tbe  lower  tracl,  the  owner  of  the 
lower  tract  cannot  obstruct  tbis  flow.  Tha 
owner  of  tbe  upper  tract  has  an  easement  to 
have  tbe  water  flow  over  the  land  below,  and 
the  land  below  Is  charged  with  a  correspond- 
ing servitude."  Tbis,  of  course,  was  intended 
as  a  statement  of  tbe  common  law  rule,  for 
otherwise  il  could  not  have  been  the  law  of 
this  Slate.  But  counsel  for  respondent  con- 
tends, and  counsel  for  appellant  seems  lo  ad- 
mil,  that  it  Is  really  a  statement  of  the  rule  at 
tbe  Roman  civil  law.  and  that  it  is  the  exact 
opposition  of  the  common-lsw  rule.  It  must 
be  confessed  that  this  proposition  seems  to  be 
auslslned  bv  many  of  tbe  cases  cited  in  Iba 
briefs,  and  If  the  qiiestlon  were  now  to  be  de- 
cided for  the  first  lime  I  should  certainly  find 
great  difllculty  in  arriving  at  the  conclusion 
reached  by  Ibe  court  In  the  case  referred  to. 
But  that  decision  was  rendered  seventeen  year* 
ago,  following  a  previous  case,  not  reported, 
entitled  Gattro  v.  BaiUy,  and  has  stood  un- 
challenged ever  since.  Neci'ssarlly,  It  liaa 
become  tbe  rule  of  property  and  of  right  re- 
specting interests  which  have  veGted  during 
that  long  interval,  and  it  cannot  now  be  dis- 
turbed without  manifest  injustice  to  all  who 
have  acted  upon  the  faith  of  It.  If  it  be  erro- 
neous, it  must  ucverlbeless  be  nptield  upon 
the  principle  of  ttare  i/ecint,  and  so  for  as  our 
action  Is  concerned,  the  rule  must  coDlinue  to 
obtain  as  It  is  there  laid  down. 

But  counsel  for  respondent,  although  origl- 
lally  conceding  that  the  order  appealed  front 
nuBtbe  reversed  unless  the  decision  in  Ogbum 
'.  Connor  VIM  repudiated,  now  contentf  that 
be  cases  may  be  distiogulshed,  and  that  this 
order  should  be  affirmed  on  tbe  principle  ap- 
plied in  XamJ  v.  Reclamation  DU1..13  Csl.  125, 

In  that  cnse  Ibis  court  adopted  and  npplied 
to  the  flood  waters  of  OUT  large  rivers  Ihe  prin- 
ciple laid  down  in  the  English  case  of  Rex  v, 
Seirer  Comrt. ,  8  Bam.  &  0.  M5,  with  respect  10 
"'  "  "vaters  of  the  sea,  viz.,  ihat  they  are  a  corn- 
enemy,  against  which  every  man  has  « 
right  to  defend  himself,  regarrilcgs  of  (he  tsct 
■'  it  the  barriers  he  erects  for  the  proic-lion  of 

I  land  may  cause  tbe  fiood  to  rise  higher, 

fiow  with  greater  force  upon  hfs  neighbor. 

e  think  this  is  the  true  principle  to  apply  to 

:  case  of  parties  in  the  relative  alluntlon  of 
IhepIainllS  and  defendant  here,  espiclallv  in 
view  of  the  policy  of  all  our  stale  legishlion 
respecting  our  overflowed  lands.  If  theowner 
of  the  land  next  to  tbe  river  will  nol,  either 
by  himself,  or  In  combination  with  those  ba- 
hind  bim,  erect  a  tevee  on  the  bank,  he  ought 
o  be  allowed  to  prevent  tbem  from  pro- 
tecting themselves  merely  because  by  «>  doing 


K    COCET. 
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otberwise  would  be.  BeCHuse  bia  land  may 
be  cultivated  without  artiflcisl  protection,  be 
onghi  not  to  be  allowed  to  preveot  olliers 
from  QBing  proper  means  to  make  their  lands 
producliTe;  ana  what  is  true  of  the  owner  of 
tbe  river  bank  1i  tnie  In  Ibe  lame  sense  of  eacb 
■uccesaive  owner  back  of  blm.  It  ta  tbe  In- 
terest of  all  to  combine  and  share  the  expense 
of  placing  a  levee  od  tbe  bank,  bj  which  all 
will  be  protected;  but  if  those  iu  front  will  not 
co-operate  with  tboae  behind,  and  will  do  noth- 
ing for  themselves,  the;  must  not  be  allowed 
to  stand  in  tbe  waj  of  those  whose  necessities 
compel  them  to  act.  There  U  no  Decesearj 
conflict  Ixiween  these  views,  or  the  principles 
thejsastafn.and  Ibe  decision  in  OgbttraY.  Con- 
nor. That  decision  relera  to  surface  water  har- 


lof  Its  sources  in  springs,  or  descending  from 
tbe  clouds  in  the  form  of  rain  or  snow  waiers;. 
watera,  that  Is  U>  say,  which  tbe  owner  of  the 
higherland  cannot  keep  out  byaov  practicable- 
means.  It  does  not  applr  to  nood  waters 
which  Ibe  owner  of  Ibe  higher  laud  can  re- 
strain bj  the  same  means  employed  by  bi» 
neiKbbor.  In  this  case  it  does  not  appear  thai 
defeudant'i  dam  will  cause  the  plaintiff  any 


of  tbo  Sacramento  River.  Aa  aininst  that,  we 
(bink  tbe  defendant  is  entitled  to  protect  blm- 
self,  and  that  the  plaintlS,  if  he  flnda  it  neces- 
sary, maj  do  the  like. 

Ordtr  afflrmtd. 


J.;  Tax.  J.;  MeFaj-Und,  If. 


OHIO  SUPREHB  COURT. 


LEMBECK,  Ptfl  *n  Brr., 

John  NYE. 

SAME,  Plff.  in  Err., 

HL  E.  ANDREWS. 

((TOhloBt. ) 

•1.  »)   A  non-nKTlgAbla  Inlaad  lake  li  the 

'  subject  of  private ovnershlp;  and  wherelt  Is  so 
'■  owoed,  neitbet  tbe  public,  nor  an  owner  of  ad. 
Jaoent  lands,  whose  title  extends  onl;  to  the  mar- 
gin tliei«of,  bare  a  rlsht  to  tioat  upon,  or  take 
flsh  rrem.  Its  wat«ra. 

C'l  Such  rlpariaji  proprietor,  how- 
'erar.ia  of  right  entitled  u>tbe  use  of  tbe 
water  therein  for  domestic  and  axrlcultural  pur- 
poses oonnected  wltb  the  ailjaoeat  land  upon 
whlab  he  may  raslde  or  tie  engared  in  cultivat- 
ing. 

S,  lal  Where  ene  who  owna  »  tract  of 
lajid  Uutt  •nrronnda  and  nnderllee  a 
non-Davie'able  lake,  the  JeoKth  uf  wblch  Is 
dlitlnjculBbttblj  BrcBlarthan  Its  hre«dth.  conveys 
a  parcel  tbereof  tbat  trardeia  On  tbe  lalce.  by  a 


Note.— Property  (n  utmtwloalil*  lalttt. 

AD  unnavigable  lake.  althouBh  of  oooaldenible 
s>ie.  may  be  private  property,  end  be  sutijectto 

Ledy-Bid  v.  Ten  Eyok,  81  Barb.  KU;  Uould,  Waiera. 
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pect  to  vacant  land,  like  tbe  bed  of  a  lake.  Brls- 
tow  V.  Connlcao,  U  K.  8  App.  Cas.  SU. 

In  Nev  Jereey  the  leat  bywblcb  to  determine 
wbetbpr  waten  are  publlo  or  private  ia.  at  corn- 
Don  law,  the  ebb  and  flow  of  tbe  tide.  Cobb  v. 
Davenport,  BE  N.  J.  L.  SOB. 

Boa  treab-water pond  or  lake  of  aulTlolent  depth 
to  float  lartre  vneels,  but  wltb  no  na viable  outlet 
and  never  navigated  by  lame  veeaels.  Is  private 
pniperty  wltb  rea peat  to  Its  soils  and  DgblnES.    IMd. 

In  Pennsylvania  a  pood  Is  an  entlrMy,  and  the 
QL.R.A. 


desorlptlon  whtoh  makes  tbe  lake  one  of  Hs 
boundaries,  the  presumption  la  that  the  pertiea 
do  not  Intend  tbat  tbe  grantor  should  retain  the 
title  to  the  land  tietween  tbe  odica  of  tbe  water 
and  the  center  of  tbe  lalie.  and  the  tftle  of  tb* 
purnbaaer,  thereTore,  will  extend  to  (he  center 

(iSpear  and  TPlUfanu,  JJ..  dtaaenU 
(h)  If,  however,  the  eaU  In  the  de> 
■eriptlon  be  to  and  thence  alonK'  the 

-    .     ..     - -"-g  |(j[e,  Qogucb  preeumptJonurlses, 
the  purobaaer  will  extend  to  low- 

(«i  Or,  ifthe  description  be  t»^wetee 

Suid  boanda.  no  reference  being  made  therein 
to  tbe  lake,  tben  only  tbe  land  Included  wilhla 
the  Uneeasflted  by  the  terma  used  by  Uie  par- 
dee  to  tbe  deed  will  pass  to  tbe  graotee. 
).  Where  numeroua  acta  are  belnfl>oons- 
nitted,  and  their  oontlnuanoe  tbreatene't,  ui:- 
der  a  claim  of  rlgbt.  by  one  persun  on  tbe  Isnil 
of  another,  wbich  ai^  constitute  trespaaa.  ond 
tbe  Injury  rrsul  tins  from  escb  act  la  or  would  be 
trifling  In  amount  as  compered  with  tbe  expenaa 
of  proaeculing  actions  at  law  to  recover  da  mare* 
therefor,  tbe  owner  may  resort.  In  the  Brat  In- 
stance, to  a  court  of  equity  for  ap|>ropriate  re- 
lief. 

(Hay  to,  law.) 

whole  or  none  of  It  is  private  property: If  tt  coven 
the  soil  of  several  owners  It  is  not  a  private  pond. 
ucynolds  v.  Com.  BB  Pa.  458. 

In  HHasHchusettsa  licensee  from  thcFtate  to  use 
the  walj^rs  of  a  great  pond  will  he  protccfod  Id 
suobrlght.  ProprlelorsofHIDsv.nmlntree Water 
Supply  Co.  1  L.  K.  A.  IfTS.  US  Han.  4T&  Hc«  note 
lo^lbrlcbtv.  GijfaulaWoterC«.<jlla.lll^R.  A.sn. 

Tbe  onmmnn-law  doctrine  of  riparian  rights  la 
unsulteo  tothec'indltlrin  of  the  ^late  of  Ne%'ndai 
there  the  riglit  of  a  riparian  owner  should  be  de- 
termined by  tbe  appllcatlun  of  tbe  principle  of 
prior  approprintlotiB.  Beno  8.  U.  A  R.  Works  v. 
Stevenson  :Ncv.)  1  L.  EL  A .  W;  Colorado  Fanners 
U.L.C  &  Beseri'oirCo.v.  Bouthwonh.il,.  H.  A. 
707.  13  Colo.  ill. 

Western  filates  owners  of  landa 
bordering  upon  nnnaiigabte  lakes  own  the  bed 
if  tbe  lake  to  Its  center.  Forsyth  v.  Forsyth,  T 
3in.  XOl;  Ridgwav  v.  Ludlow,  M  Ind.  MS;  Bdwarda 
r.  Ogle,  TAInd.  BOB;  Qould,  Waters,  IU 


Lbvbmik  t.  Ntb, 


a7» 


TyHlTS  of  error  to  the  Circuit  Court  for 
1'  Medlnn  Conutf  to  review  ludgmeats  in 
favor  of  defrnduiitB  In  iciioDs  brought  to  en- 
join drfenilnntB  From  tmiMwiag  iipoa  proper- 
ty alleged  to  belong  to  plamtiS.    Betenad, 

Btntement  br  Br^dburT',  .r.; 

The  plaintiff  In  error,  who  wa«  alio  the  plstn- 
tlfl  ID  (he  courta  below,  brouf^hl  in  the  Court 
of  Common  Pleas  of  Uedioa  Couaty  two  ac- 
tfoDS,  one  against  the  defendant  E.  E.  An- 
drews, and  Ibe  other  acsinBt  tbe  defendaot 
John  Nye,  tbe  pleadings  Id  tbe  twoacljoos  be- 
Injt  Hubstanthdly  alike.  If  not  exact  copies,  one 
of  the  other. 

The  plaintiff  Id  hti  petition  set  forth  that  be 
ownt^  in  fee  simple,  and  was  entitled  to  the 
exclusive  pnssession  of,  the  land  Ihst  underlies 
anil  forms  the  natural  bed  of  Chippewa  Lehe 
Id  Medina  Oouniy,  Ohio,  together  with  a  nar- 
row strip  of  land  that  surrounds  the  same;  that 
the  lake  was  valunble  forthe  purpose  of  keep- 
ing boats  and  llsbing  tsckle  for  hire  to  persons 
who  nxort  to  it  for  recreation  and  pleasure; 


tlon  of  tbe  rights  of  the  plaintiff,  have  each 
fitted  out  and  keep  for  hire  boats  and  fishing 
tackle,  have  let  the  aame  to  excur^niats  and 
pleasure  seetere  for  hire  and  intend  to  continue 
to  do  so,  wlierebv  repealed  and  constant  acts 
of  trecpara  are  being  committed  and  will  con- 
tJDoe  to  be  committed  upon  bis  said  propertv 
bv  iranaient,  and  Id  many  instaaces  irrespoDsl- 
ble,  persuDB;  tliat  Ibe  defendants  are  each  irre- 
■poDflible  pecuniarily,  and  that  the  ordinary  ac- 
tiona  at  law  would  furnisb  bim  no  adeqiiale 
remeilj.  Whereupon  he  prevs  for  an  Injunc- 
tion and  general  eaiillahle  relief. 

Barb  defendant  by  an  arswer  filed  in  theao- 
tionngainat  bim  denied  tliat ibe  plainliGT owned 
In  fee  simple,  or  was  eotJiled  to  tbe  exclusive 
poKsesoion  of,  the  premisea  In  dispute;  admits 
Ibat  be  heepa  and  leis  far  bire  boaia  and  fishing 
tackle  from  the  front  of  bis  premises  to  persons 
who  resort  tn  the  lake  for  pleasure,  and  claims 
■  light  to  continue  lo  do  so.  aViTring  that  the 
lame  bus  been  done  by  himself  and  predecea- 
•ors  for  more  than  twenty-one  years,  and  tbat 
for  more  tlian  forty  yean  Ibe  public  liaa  re- 
aoned  lo  said  lake  for  boating  and  fishing. 

Tbe  record  does  not  disclose  any  of  tbe  pro- 


ceedings In  the  court  -ot  common  pleas,  but 
shows  that  tbe  two  acllons  were  tried  in  the 
CirouitCourtof  Medina  Countv  upon  an  agreed 
statement  of  facis  end  a  Judgment  rendereti 
against  tbe  pluiolift  in  each  action,  who  there- 
opoD  insiltuti'd  proceedinga  in  this  court  to  r»- 
versetbose  judgments. 

Excluding  certaia  Immaterial  matters,  th» 
agreed  statement  of  facts  ahowa  that  tbe  Chip- 
pewa Lake  baa  en  area  of  about  four  bundrrat 
acres,  is  oval  In  form,  its  length  from  north  to 
south  being  about  twice  as  great  aa  lis  widtb 
from  east  to  west.  Its  principal  tributary  empty- 
ing into  It  at  Ita  northerly  end  and  its  surplua 
water  escaping  by  a  stream  floniog  from  it* 
southern  extremity;  its  bottom  sloping  gradu- 
ally from  tbe  shore  to  its  center,  where  ths 
depth  is  "considerable:"tbat  Ila  waten  are  val- 
uable not  only  for  tbe  purpose  of  letting  boat! 
and  flsblDg  tackle  to  pleamre  seekers  there- 
upon for  bire,  hut  to  gather  ice  from  Its  frozen 
surface;  that  It  baa  never  been  used  for  navi- 
gation but  tbat  from  very  early  times  hunters 
and  fldbermen  have  resorted  lo  It  without  li- 
cense to  flab  and  hunt,  and  for  more  than  forty 
yeara  the  public  have  bad  free  access  to  it  for 
Doaiing,  hnntlng  and  Osfalng;  that  tbe  defend- 
bdU  and  their  graniora  have  for  more  than 
forty  years  occupied  contlnuoiialy  their  respec- 
tive lands  to  the  water  in  all  ita  variation*,  and 
have  enjoyed  the  free  use  of  Ilie  water,  in  con- 
nection with  tbelr  lands,  for  the  purpose  of 
watenng  cattle,  wasbing  slieep,  boating  and 
fishing,  and  without  license  or  consent  from 
anyone.  Tbat  tbe  defendants.  Andrews  and  - 
Nye,  have  constructed  on  the  premises  occu- 
pied by  each  buildingB  and  appliancee  sucb  as 
are  found  at  pleasure  resorts,  to  which  their 
places  are  adapted,  and  tbe  value  of  which,  for 
such  purposes,  U  dependent  upon  Ibeir  right 
of  access  lo  and  uKof  the  lake  for  tbp  purpose 
of  boating  and  fishing.  Tbey  keep  for  bire  a 
large  number  of  small  boats,  which  tbey  let  to 
pleaaure  seekers  and  sportsmen  resoiting  to'bo 

Elace,  and  tbey  derive  some  profit  from  such 
iring  of  their  boats.  In  tbe  use  of  tbe  take, 
In  connection  with  the  hiring  of  tbelr  boats, 
tbey  have  constructed  a  temporary  dock,  extend- 
ing from  the  sbore  occiipiea  by  tbem.  into  tlia 
lakefarenougb  to  get  l>eyoiidsballow  water,  Hud 
at  such  docks  tbey  keep  their  boats  tied  when 
not  in  use,  and  from  tbem  the  public  takesuch 


IT  of  land  which  borders 


In  Wlscnnsln  the  on 
upon  ■  lake  Is  enllcled  onl;  to  the  aoaretlons.  acd  lo 
ttiGsoll  which  mar  be  left  bfreceFBionaofWBler.iind 
be  bat  DO  title  to  the  submerged  soli.  DelaplDlne 
V.  CblcasoAN.  W.  R.  Co.  U  Wia,  (14;  Boonuan  v. 
Sunnucha.  CiWit.  £83;  Dlndrlch  v.  North  western  V. 
It.  Co.  42  Wis.  W,  47  Via.  affi:  Olson  v.  Hernil,  tf 
WIB.  its;  Wrlfrht  v.  Dov,  38  Wb.  MO:  Rhuleldt  v. 
BmuMIng.  ar  Wis.  Bflt;  Hsriner  v.  Bobulte.  IB  WIb. 
eeS;  Jones  T.  Pettlbone.  I  Wis.  SOB. 

Ownsmhlp  of  a  utrlp  of  the  shore  of  a  pond  glvea 
no  rlRh  t  to  Dsb  In  the  pond  aa  against  the  owner  of 
tbe  land  under  the  water.  Deolcer  v.  Boflor  (Pa.) 
Uarch  10.  ia». 

Private  streanu,  whatara.   Bee  note  to  Haines  v. 
Hull  lOr.)  B  I.  B.  A.  OKI 
Oonrai/anoi  0/ [and  bordertng  o  n  tmnavigdbie  «'nter«. 

Deeds  In  ■  obsln  of  title  plalnl;  IndlcallDx  that 
tbe  boundnr;  of  the  land  la  the  bank  of  a  pond  pass 
DO  title  to  tbe  land  under  the  pond,  eitlier  to  the 
8L.K.A. 


icninteea  In  suob  deeds  or  t»  their  grantees  or  as- 
signs.  Holdenv  Chandler,  (H  Vt.  an. 

The  boundary  of  land  "on  tbe  edge  of  the  pond" 
Is  not  ■  boundarr  by  a  slreem  which  may  ohangB 
by  gradual  wBablngasnd  depoalts,  buttbe  lorrltorr 
la  limited  b/  a  dediied  boundary,  without  regard  lo 
theountlngeat  subaldenoe  of  the  water  oonaiitutlnr 
tbe  pond  and  thereby  leaving  tbe  land  dry.    Ibid. 

A  grant  of  land  tnunded  on  rivers  atiove  [Ida 
water  carries  tbe  exclusive  right  and  Utleof  the 
gmalee  lo  the  centre  o(  the  at  ream,  euhlect  to  the 
ensementufnavlRBflnn.  Rchool  Trustees  v.  SohroU, 
•  Weet.  Rep.  T43. 120  HI.  COS. 

An  entirely  different  rule  apjilles  when  land  Is 
conveyed  Iwunded  along  or  upon  a  natural  lake  or 
pood.  Innuch  ease  tbe  grant  eiteads  oaly  to  tbe 
water's  edge.   IWd..  and  aulhoHtlee  cited. 

A  deed  oonveylng  land  adjololng  a  private  fresh- 
water stream  may  make  tbe  bank  or  msrvin  ot  lb* 
water  a  monument.  Oould.  Wateia,  IWU.  olUng^ 
In  iiotei,  many  oaaea  aa  InatsneM, 


nCOOglC 


Obio  SnPBBU  COUBT. 


Uat, 


bmta  for  hln.  That  a  public  itmd  Ib  opened 
to  tbe  lake  along  the  Hue  between  tbe  landa  of 
the  two  defendantB,  and  tbej  havloK  fitted  np 
tbeir  lands  for  places  of  resort,  and  being  ritu- 
Bled  on  Buch  public  road,  resort  to  tbe  lake 
nan,  aX  the  time  of  Ibc  commen cement  of  tbU 
aclioD,  BubstantiaHf  confined  to  persona  nbo 
rescbed  it  over  the  defrndanls'  grounds,  tbev 
being  the  onlyonea  having  boat*  tor  hire  and 
grounds  open  to  the  public. 

Tbe  lands,  tbe  title  of  which  ia  immediately 
in  diapule  in  these  actions,  lying  betneen  tbe 
waters  edge  of  the  lake  and  its  center,  and  lt> 
front  of  tbe  shore  land  occupied  by  tbe  defend- 
anta,  aa  well  as  tbe  entire  lake  and  its  sur- 
rounding lands,  aa  a  part  of  the  Weatern  Be- 
lerre  lands,  were,  at  the  time  of  tbe  division  of 
the  Connecticut  La&d  Compaof,  allotted  to 
Samuel  Fowler  and  three  olhert  and  as  early 
as  1615,  by  virtue  of  sundry  conveyances  of  in- 
terests and  proceedings  in  partition,  tbe  owner- 
■hip  of  all  aucb  lands  was  in  James  Fowler 
•na  Samuel  Fowler, 

That  sales  of  parcels  of  the  entire  trad  were 
made  from  time  to  time  by  the  Fowlers  until 
all  tbe  liinds  immediately  surrounding,  or  bor- 
derinft  on.  the  lake  were  conveyed  away  by 
them,  tbe  last  conveyance  thereoi  twaringdaie 
of  Jan.  24,  1868.  'Hiat  on  Aug.  11,  1870.  tbe 
Fowlers  conveyed  to  D.  H.  Ainaworth  and  A. 
W.  McClure  whatever  title  they  then  had  lo 
(be  bed  of  the  lake  and  the  lands  surrounding 
it.  which  title,  by  subseqiient  conveyance,  is 
now  vested  in  the  plaintiff  in  error.  That  the 
descripiions  in  tbe  several  deeds  bj  which  tbe 
Fowlersconveyed  to  purchase  rat  hereof  the  sev- 
■eral  parcels  of  land  that  surround  and  border 
«n  the  lakearenot  uniform.  Someof  these  de- 
ecriptions  were  by  meiea  and  bounda  only,  con- 
taining no  words  leferringto,  or  indicating  the 
'extBiettce  of.  tbe  lake,  while  others  made  the 
margin  of  the  lake  a  bonndary.  Tbe  descrip- 
tions in  two  of  tbe  deeds,  however,  that  to 
Fred  B.  Cbamljerlain  and  the  one  to  Deianaon 
DeForrest,  under  whom  tbe  defendant  Nye 
claims  lille  by  mesne  conveyances,  expressly 
make  Chippewa  I>ake  onetNiundary  of  tbe  land 
COD  ve;[ed,  though  tlie  deed  to  the  lessor  of  Nye 
makes  the  marfrln  of  the  lake  tbe  boundary  of 
the  lands  wbicli  it  conveys  to  him. 


BrMdlejTt  J,,  delivered  the  opinion  of  the 

The  contention  between  tbe  parties  to  this 
.action  is  over  their  respective  rights  to  and  in 
Chippewa  Iiske,  a  oon  navl.criible  bo<ly  of  water 
in  Medina  County,  In  tbisbtate.  having  an  arta 
of  about  four  hundred  acres,  oval  in  form. 
thoupU  its  exIenBion  from  north  to  south  ia 
almut  twice  as  great  as  that  from  east  to  weal. 
It  is  true  that  the  plHintilT  in  error  claims  that 
tlie  waters  of  tbe  lake  have  subsided  by  reason 
of  the  deepening  of  tbe  channel  of  its  natural 
outlet,  whereby  a  narrow  strip  of  laod  entirelv 
around  the  lake  baa  been  recovered;  but  aatbis 
claim  Is  not  siifflciently  supported  by  the  agreed 


of  the  principles  or  authorities  npon  which  be 
founds  bis  claim  to  title  thereto.  It  will  not  be 
further  noticed  in  tbe  decision  of  tbe  cause. 

The  lake  is  situated  in  tbe  Westeni  Itcserva 
lands,  and  upon  the  diviriou  of  th«  lands  of  , 
the  Connecticut  land  Company  was,  together 
with  a  body  of  land  entirely  surrounding  it, 
allotted  toBamuel  Fowler  and  three  others,  and 
which  by  sundry  conveyances  and  cerudn  pro- 
ceedings in  partition  became  tbe  property,  la 
fee  simple,  of  Samuel  Fowler  and  Jamea  Fow- 
ler as  early  as  the  year  1815.  to  whom  all  the 
parties  to  this  proceeding  trace  title.  By  tbe 
conveyances  and  proceedings  above  noticed. 
the  title  to  tbe  lake,  as  well  as  the  title  to  the 
lands  inclot'ing  it,  vested  in  tbe  Fowlers,  if  it 
is  susceptible  of  private  ownership,  which  we 
think  it  clearly  is.  Britfow  r.  Cormiean,  L.  R. 
8  App.  Caa.  Ml,  653. 

"A  lake  which  Is  not  really  useful  for  navi- 
gation, although  of  considerable  size  compared 
with  ordinary  fresh-water  atreama.  may  l>e  pri- 
vate property."  Gould,  Waters,  §  eS;  Ledsard 
V.  Ten  Eyck,  86  Barb.  IDS;  i&eff  t.  Bterman, 
41  Ohio  St.  81. 

Uany  other  authorities  could  be  dted  In 
support  of  this  proposition,  but  it  is  too  well 
settled  lo  require  it  to  be  done,  even  If  contro- 
verted, which  it  is  not  in  tbis  action,  although 
material  to  its  determination. 

It  is  agreed  that,  from  an  early  period  In  the 
history  of  the  State,  hunters  and  Qsbermea, 
without  lirpnse,  resorted  at  will  U>  the  lake  to 
hunt  and  fish,  and  that  for  more  than  forty 
years  the  public  has  had  free  access  to  it  for 
boatitig,  bunting  and  fishing.  It  is  not  readily 
perceived  bow  this  early  and  continued  custom 
can  be  said  to  cast  any  material  light  upon  tbe 
intention  of  the  parties  in  respect  of  the  deeds 
by  which  the  lands  around  tbe  lake  were  from 
time  to  timeconveyed;  ll  can  only  be  material, 
therefore,  as  tending  la  show  a  dedication  of 
the  lake  by  its  owners  to  the  public,  and  a  con- 
sequent extinguishment  of  their  private  prop- 
erty therein.  These  facts  may  constitute  a 
link  in  the  chain  of  evidence  necessary  to  prove 
a  dedication  of  tbe  lake  to  the  public,  but  fall 
far  short  of  establishing  that  tact.  In  truth, 
when  consideration  i^  ^ven  to  the  early  cus- 
toms of  tbe  people  of  thia  State  in  this  respect 
— their  well-known  habit  of  bunting  and  fish- 
ing upon  all  lands  and  wateis  where  fish  or 
game  might  be  found,  irrespective  of  their 
ownership,  or  whether  inclosed  with  fences  or 
not — it  is  apparent  that  this  class  of  evidence 
ou^rht  to  be  received  and  weijibed  with  eztrerne 
caution  as  proof  of  a  dedication  to  aucb  uses. 
Private  ownera  are  not  to  be  deemed  to  have 
devoted  their  property  lo  uses  of  this  kind 
simply  because  they  interposed  no  objections 
to  their  neighbors,  or  even  to  strangers,  hunt- 
ing and  fishing  upon  it;  other  circumstances 
must  appear  manifesting  that  it  was  bis  inten- 
tion to  do  so.  Dedication  depends  upon  tbe 
intention  of  the  owner  lo  devote  his  lands  to  a 
public  use  and  should  be  made  to  appear  deHr 
ly  and  satipfaclorily.  6  Am.  &  Eng.  Encyclop. 
Law.  400,  401;  tymHh  v.  Stat*.  28  N.  J.  L.  712; 
Wasbb.  Easem.  209. 

Here  the  owner  did  no  act  indicating  an  in- 
tention to  devote  the  lake  to  tbe  use  of  tbe  pub- 
lic; it  does  not  even  appear  that  tbeownerhad 
any  knowledge  that  the  publio  was  using  it  in 


ilie  manner  that  tlie  agreed  Btatemeot  showi  it 
1o  bave  been,  in  fact,  used;  and  ae  dedicatloD 
liy  parol,  or  in  paU,  acta  by  war  of  estoppel  oa 
llie  proprietor,  uses  by  the  public  unknowu  to 
bim  can  have  DO  appreciable  probativB  force 
lo  establiah  a  dedicatioD  HgHinst  hira. 

The  lake,  as  we  have  aeen,  being  Buseeplible 
of  private  ownership,  and  havlDK  Been  allotted 
lo  the  Fowlers,  or  to  them  and  others  vhose 
title  they  obtaioed,  apoD  the  division  of  the 
Western  Rcaerve  lands,  and  not  havlDg  beea 


to  Ainswortb  and  McClure,  under  wbom  the 
plaintiff  derives  title,  unless  it  had  already 
(lusied  to  Bome.  or  ail,  of  the  purchasers  of  the 
lands  surrounding  the  'lake  by  virtue  of  the 
prior  deeds  of  the  Fowlers  made  to  «ucb  pur- 
chasers. This  depends  upon  the  descriptions 
in  Iboae  deeds  and  the  rules  of  law  that  apply 
to  cooveyaoces  of  lands  bounded  upon  non- 
□avii^ble  inlaod  lakes.  By  a  series  of  depds, 
the  first  of  which  bean  date  of  October  16,  1S23, 
and  the  last  of  January  Hi,  IBdS.  the  Fowlers 
conveyed  all  Ibe  lands  that  surrounded  the  lake 
(o  various  parties,  under  nbicb  tbe  same  are 
now  held,  and  such  parts  of  tbe  lake  as  may 
have  passed  by  virtue  of  these  conveyances 
could  not,  of  course,  have  been  conveyed  b^  a 
Bubsequent  deed  of  tbe  Fowlers  under  which 
the  plaintiff  In  error  derives  title;  and  it  is 
therefore  of  tbe  first  Importance  to  ascertain 
what  those  conveyances  in  fact  include,  which 
ncceasiiatea  a  construction  of  their  respective 
descriptions. 

These  descriptions  may  be  divided  into 
three  classes.  In  the  first  class  are  two  deeds, 
one  from  James  Fowler  et  ai.  to  Delanson 
De  Forreai,  the  other  from  James  Fowler 
and  wife  to  Fred  B.  Chamberlain,  wherein 
Ibe  lake  Itself  is  made  one  boundary  of  tbe 
land  tbereby  conveyed:  in  tbe  second  clar 
are  four  deeds,  one  from  James  Fowler  1 
Cathnrine  and  SailyTrurap,  one  from  Jamea 
Fowler  to  Charles  Wbceler,  one  from  James 
Fowler  lo  William  Waller  and  the  other  from 
Jamea  Fowler  to  Charles  Wright,  wherein  tbe 
margin  of  Chippewa  Lake  is  made  either  a  cor 
nerorone  of  ibe  boundar;^  lines  of  the  landi 
conveyed  bj  them  respectively;  while  In  the 
ttiird  class  are  two  deeds,  one  from  Jnmes 
Fowler  et  at.  to  Abraham  Fritz;  the  other  from 
James  Fowler  el  at.  to  Cunnid  Snyder,  in  which 
the  lands  conveyed  are  described  by  metes  and 
hounda  only,  no  reference  whatever  being 
made  to  tlie  lake. 

Tbe  rule  that  lands,  one  boundary  of  which 
is  a  navigable  river  lunninK' through  this  State, 
extend  to  tbe  middle  of  tbe  siream  subject  tc 
easement  of  navigutlon,  was  laid  down  bv  thii 
court  asearlyft9tlieyearlB28,  Ganit  v.  Cliaia- 
bert,  3  Ohio,  496. 

The  same  rule  wss  applied  to  calls  in  a  sur- 
vey bounding  lands  upon  a  non-navimble 
eirenm,  shorlTy  tbetenfier  {fknntr  v.  Platter,  6 , 
Ohio,  503);  since  which  lime  tbe  doclrine  there- 
in announced  has  been  firmly  maintained  by 
this  court.  Carlia  v.  Biate,  n  Ohio.  ZU\  Lamb 
V.  RickeU.  11  Ohio,  311;  Walker  v.  Bonrd  of 
Public  Workt,  18  Ohio.  540:  Junt  v.  Pureell,  86 
Ohio  Bt. 396;  Dtui  v.  Pitttbiirgh,  T.AG.B.  Co. 
4A  Ohio  St.  406,  6  West.  Rep.  3U«. 

Tbe  rule,  however,  la  otherwise  in  respect  to 


calta  in  ft  deed  bound tngihe  lands  conveyed  b7 
It  oa  the  waters  of  Lake  Erie.  iSCma  t.  Bit- 
milta-,  84  Ohio  St.  493. 

And  in  the  case  of  lands  bounded  on  the  Ohio 
lUver  the  clear  tendency  of  Judicial  opmion  In 
tbl«  Stale  Is  to  limit  the  title  of  the  riparian 
proprietor  to  low-water  mark  (£knn«r  t.  P'nt- 
ter,  6  Ohio.  00^;  Blanehard  r.  Porttr,  11  Ohio, 
188,  142;  Booth  v.  Bubbard.  8  Oliio  St.  S47): 
but  tbe  eSect  to  be  given  to  a  call  In  a  deed 
tbat  makes  a  non-navigable  lake  one  Lxntndar; 
of  tbe  lands  conveyed  Dv  ft  has  not  heretofoi* 
received  the  aticntion  of  this  court.  Tbe  Bu- 
Iborilies  upon  Ibe  question  are  in  conflict,  and 
seem  to  be  incapable  of  reconciliation.  Id 
some  of  the  States,  and  In  Eu gland,  the  rule  is 
lo  limit  the  operation  of  Ibe  conveyance  to  Ibe 
edge.  Gould,  Waters,  J  80,  p.  165; 
'  r.  Jbflnston,  Ir.  R.  8  C.  L.  68;  Brad- 
IS  Me.  196;  Wood  r.  KelUg.  SO  JUei 
47;  Wh<^  T.  SpinOa,  64  N.  Y.  877. 

In  other  States,  notably  Indiana  and  Micbl< 
gan,  the  contrary  rule  may  be  consiiiered  a* 
pptablished.  JWrfff^aj/  v.  Ludloa,  Si  Ind.  v'48i 
Slcner  v.  Him,  13!  Ind.  01,  6  L.  R.  A,  887; 
aiuU  V.  FiVmr,  85  Micb.  48,  8  West.  Rep.  131, 

In  this  confiict  of  authority  we  ate  at  liberij 
to  adopt  such  rule  on  tbe  subject  as  best  com- 
ports with  the  presumed  intention  of  the  par- 
ties, a  sound  public  policy  and  the  nnnloglesof 
the  rutesin  foiee  in  thisSlate  respecting  bound- 
aries upon  running  streams.  It  may  be  con- 
ceded tbat  the  numerical  weight  of  aiitborliy 
supports  tbe  rule  tbat  a  call  in  a  deed  making 
a  non -navigable  lake  a  boiiDdnry  only  pna^os 
title  to  the  land  to  low-water  mark;  but,  ba 
tbat  ai  It  may,  no  solid  ground  is  readily  per- 
ceived for  limiting,  in  llial  case,  the  deed  to 
tbe  waters'  edip.  and  In  the  case  of  a  running 
stream,  extendmg  its  operBiinn  to  the  center  or 
thread  thereof;  and  in  this  State,  wLere  tba 
rule  is  so  firmly  eslsblishal  tbul  a  boundary  on 
a  running  siream  carries  the  land  to  the  mid- 
dle nr  tbread  thereof,  principles  of  analiigy 
afford  strong  grounds  lor  applying  it  to  non- 
navigable  lakes.  Tbe  main  rcnsons  for  tlia 
rule  in  one  case  apply  equally  to  tbe  other. 
Tbe  existence  of  "stiips  or  gores"  of  land  nlnng 
tbe  margin  of  non-navigable  lakes,  to  which 
the  title  mn^  be  held  in  amyance  fur  in<lcliiiit« 
periods  of  lime,  is  as  great  an  evil  as  s'e  siripa 
and  gores  of  land  along  bijrhways  or  runirng 
sireanis;  the  llti gallon  Ilintmay  arise  Ibcrcfrom 
after  long  years,  or  tbe  happening  of  some  un 
expci:led  event,  i*  equally  probable,  and  aliks 
vexatious  in  each  of  the  cases,  and  that  public 
policy  which  would  seek  to  prevent -this  by  % 
conslruclion  that  would  carry  the  title  to  the 
center  of  a  bigliway,  running  stream  or  non- 
navigable  lake  tbat  may  be  made  a  boundary 
of  tbe  lands  conveyed,  applies  inditTt-rcnily,  and 
with  equal  force,  to  all  of  tbem.  It  woiihi  peem, 
also,  that  wlialevcr  inference  might  arise,  from 
the  presumed  inienttnn  of  the  parlies,  aaaliist 
the  reservation  of  the  land  underlying  tbe  wa- 
ter, would  be  u  strong  in  one  case  as  in  eilber 
of  the  others. 

Tbat  practical  diffl  cull  lea  In  the  appllcfilloD 
of  the  rule  may  arise  where  the  lako  is  so  near- 
ly round  that  It  cannot  be  said  to  have  any 
length  ■•  disilnguishable  from  lis  breadth,  (~ 
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dfTedlon  Hint  If  tliey  ehonld  he  eTtenrled  to  tbe 
center  thereof  Uiejr  would  croei  imcli  other,  li 
ftppirent. 

Ttie  latter  dlfllculty  la  not  at  all  unufiiial 
Id  the  cnnoof  laods  bounding  oa  niuaing 
■irenms,  but  doe*  oot  pruvetit  Ibe  applicatioo 
cr  tbe  rule.  8  Wasbb.  Baaem.  459,  sUr  note; 
Angell.Waterrourses.  g  6S, — where  tbe  subject 
ia  learnedl}'  diHcusscil  by  UioM  able  authors, 
ftuil  this  dilBcutty  overcome. 

Wlieiber  tbere  are  fa  Ohio  d on-navigable 
lakca  of  sudi  shape  that  no  length  can  be  at- 
limied  of  them  doefl  not  appear;  if  there  are 
any  sui  h,  and  the  rule  applicalils  \o  running 
Bireams  and  to  Don-tiavipable  lakes  dieliocily  | 
lunptr  than  they  are  wide  caonnt  be  applied 
to  llem,  otlier  ippropriate  ruL'S  must  be 
■dopied,  icLlcb,  in  the  llcbt  of  all  the  clrcum- 
■taiicea,  may  be  ref^rdeil  aa  efTeciualing  tbe 
lolenlion  of  the  paities,  and  are  consixteat  tvitb 
pui'lic  policy,  oue  main  object  in  all  ciifiea  of 
thib  kiod  lieing  to  adopt  aud  apply  auch  rules 
as  will  Bcconipiish  tliuse  important  eu'  Is. 

Whalever  difUcuhies  may  be  conjectured  aa 
Hable  to  arise  in  poaatble  cubl>b  to  tue  applicn- 
ti.in  of  tbe  rule  ne  bare  adopted,  in  fact  oone 
do  arise  in  the  case  before  us,  for  Chippewa 
Lake  i^  distioctiv  lon(;tr  tlian  It  ia  wide,  and  a 
piolno^Lion  to  its  center  of  tbe  sfde  lines  of 
thcreHptclive  parcels  Ijing  along  Ita  sides  will 
not  cHuae  Ibetn  (o  cross  each  other.  The  rule, 
of  couiae,  exclude*  thou)  lands  which  merely 
touch  ilie  end  uf  the  lake  and  do  not  at  alt  ex- 
tend along  its  sides. 

Tliia  rule,  however,  la  applicable  to  hot  two 
of  the  conveyancea,— that  to  Delanson  DeFor 
ii-sl  anil  thai  to  Fred  B.Chumber)nln.  WhUe, 
If  the  patties  to  a  deed  make  a  running  stream, 
A  Qon-navigiiblc  lake  or  a  faigbway  one  bound- 
ary of  tbe  iands  conveyed  by  it,  public  policy 
and  tbe  piesnmed  intention  of  the  parties  will 
eilebd  the  line  to  Ibe  middle  of  such  monu- 
ment, yet  It  is  cotnpetent  (or  iliem  to  limit  tbe 
Ci)iive\ance  to  tbe  side  of  tbe  highway,  the  top 
of  the  bank  of  tbe  running  stream  or  to  the 
edge  of  the  water  of  the  lake  {UlancharA  v. 
lk>,ter,  11  Ohio,  IDS;  Uunh  v.  Uaeldin,  40 
Obio  St.  082],  and  the  question  ia  wbetber  the 
panics  to  Ibe  other  dreds  conveying  the  land 
*urroun'liD]c  Chippewa  Lake  have  noldoneso. 
As  bas  beeDsbowD,  iofour  of  the  conveyances 
of  the  FowlciB  of  tbe  lands  Vordering  on  the 
lake,  tbe  "marKia"of  the  Inke  is  made  a  bound- 
ary or  corner  inl(»ftd  of  the  take  itself.  "Mar- 
gin of  tbe  lake"  is  a  term  of  unequivocal  im- 
port, meaning  Ibe  tine  where  the  earth  and 
wuler  meet  around  tbe  lake;  bv  the  nae  of 
tlieBe  wonls  Ihe  parties  have  declared  Ibeir  In- 
tentioD  t'<  make,  not  the  middle,  but  another 

Kit,  of  Ibe  lake, — tbe  edge  of  tbe  water, — tbe 
undnry  line.  No  other  coDslrucliun  can  be 
^ven  10  Ibe  words  Ibe  parlies  ibemselvea  have 
Cbosen,  ivItLoiit  doing  violence  to  their  mean- 
ing; and  an  intention  contrary  to  the  one  ei- 
fir'Esfd  by  the  very  words  selected  by  the  par- 
ties themsehes  cnnnot  be  presuuicd.  MeCvl- 
loek  V.  Atcn,  3  Ohio,  808;  Umb  v.  Hieket*.  11 
Obio,  811;  llopkiii§y.Jitat,  9  Ohio,  I»;Qould, 
■Waters,  §  im. 

In  the  remaintt^ir  deeds  from  the  Fowlers 
to  Ihe  lands  around  tbe  lake  the  lands  were 
descril-eii  bymeies  and  bounds,  no  n 
the  lake  being  nade.    In  descriptions  o(  this 
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claas  onlv  tbe  lands  wfthln  iTie  bonnda  pas*. 
"Where  lands  are  granted  by  metes  and  bounda 
all  tbe  aiea  wIlLin  those  bounds  and  no  more 
passes,"  Loe/iojoodv,  IKi'irman,  lit  Ohio,  430. 
Indeed,  where  tbe  parties  have  by  Iheirdcid 
inclosed  tbe  land  by  agreed  lioes,  without  any 
rtfcreoce  whatever  to  adjacent  natural  objects, 
it  la  difflcull  to  conceive  of  a  piluciple  Ibat 
would  extend  those  lines  to  include  those  nat- 
ural objects,  however  convenient  they  might 
be  to  tbe  enjoyment  of  the  land  actually  con- 

^rom  tbe  constiTiclton  wa  have  given  to  the 
descriptions  contained  in  deeds  made  by  the 
Fowlers  conveying  away  the  several  psrcelsof 
laod  that  surrnund  the  lake,  it  follows, — that 
the  deeds  made  to  DelansoD  DeForreat  snd 
Fied  B.  ChamtieTlalo  make  tbe  center  of  tbe 
take  one  boundary  of  the  trscta  cmveyrd  to 
them  respectively,  and  that  Ihe  other  deeds 
carry  title  no  farther  than  the  edge  of  the  wa- 
ter, and  that  therefore  tbe  title  to  all  the  I>ed 
of  tbe  lake  except  whnt  was  covered  by  Ibe 
De  Forrest  and  Fred  B.  Cbamberliiin  deedsre- 
mslned  to  tbe  Fowlers,  and  by  tbelr  deed  of 
Aug.  11,  1876,  waa  conveyed  to  D.  H.  Aioa- 
worlh  and  A.  W.  HcClure,  and  ia  now  owned 
by  the  piainliff  In  error  by  virtue  of  mesoe 
conveyances  from  Aioswortb  and  McCiute,  as 
set  forth  in  ihe  agreed  statement  of  facta. 

It  alao  follows  that  aa  the  defendant  Andrews 
claims  title  under  conveyances  which  consti- 
tute tbe  margin  of  tbe  lake  a  boundary,  be  has 
DO  litle  to  aoT  portion  of  tbe  bed  of  the  lake, 
nor  has  Ibe  oeiendaot  John  Nye  a  title  to  aor 
portion  thereof,  for  ibe  reason  that  ■libouKn 
tbe  deed  from  the  Fowlers  to  Delanson  Do 
Forrest,  and  the  mesne  conveyances  from  ttie 
latter  to  J.  H.  Barrett,  conveyed  title  to  the 
center  of  the  lake,  yet  the  deed  from  J.  H. 
Barrett  to  Levi  Nye,  the  lessor  of  defendant 
John  Nye,  Itmila  its  operation  to  tbe  edge  of 
the  lake  by  expressly  making  the  marnn  there- 
of ita  boundary  on  tbe  aide,  or  end,  of  (be 
tract  abutting  thereon.  We  therefore  hold 
that  the  plainliU  in  error  is  tbe  owner  in  fee 
simple  of  all  that  part  of  the  bed  of  Chippewa 
Ijake  not  covered  by  the  deeds  made  by  Ihe 
Fonlera  to  Delanaon  DeForrest  and  Fred  B. 
Cbamberluln,  and  that  those  two  deeds  cover 
auch  parts  thereof  as  are  inclosed  by  a  prolon- 
gallon,  to  Ita  center,  of  those  lines  of  tbe  de- 
scription that  aripronch  the  aides  of  the  loke. 

The  lied  of  the  lake  being  private  property 
tbe  public  has  no  right  to  fish  in,  and  boat 
upon,  ila  waters;  nor  have  tbe  de(eiii.onU  tbe 
right  to  engage  in  the  business  of  letting  for 
hire  boats  aad  fishing  tackle  to  such  iiorlions 
of  tbe  public  as  may  resort  to  the  lake  to  boat 
and  fish  fur  their  pleasure  and  recreation.  That 
the  latter  right  is  one  that  can  be  acquired  by 
presciiplinn  may  be  adtnitted,  but  Ibe  facts 
agreed  upon  fall  short  of  estabiitibinglt  by  that 
melhod.  even  if  that  coutcnlion  was  maiuiuined 
on  behalf  of  the  defendants  in  error,  wbicli 
we  do  not  understand  is  the  fact.  Id  view  of 
the  arguments  presented  in  the  able  brief  of 
their  counsel. 

The  agreed  Blalenient  of  facts  in  respect  to 
Ibis  question  is  as  follows: 

"The  defendants  and  their  gran  tort  have  for 
more  than  forty  years  occupied  continuously 
I  their  leepectlve  lands  to  the  water  In  alt  its  va- 
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■water  In  counecUon 
purpose  of  wBteiing  cattle,  wnablng  sheep, 
boating  aod  flsblng,  and  without  license  or 
■coDseDt  from  aajroue." 

Tbia  does  not  sbow  that  the  enjoyment  was 
advene  or  under  any  claim  of  riglit.  Both  of 
these  elemeote  roust  exiiit,  accordiOE  to  tbe ' 


rent  of  auihoril]'.  In  connection  with  the  pi 
•Ciibed  period  of  enteymeot,  (o  creBt«  a  rlK 
ly  prtscription.      WMbb,     Easements,    160; 


Uht 


fodt  T.  CliSton,  33  Ohio  St.  247. 

However,  conceding  that  these  are  not  nec- 
'Csaarj  elements  of  prescription,  and  that  the 
-defendants  had  acquired  a  prescriptiveri^htto 
water  cattle,  wash  sheep,  boat  and  fish  m  the 
lake,  yet  it  by  no  means  follows  that,  because 
they  may  do  these  things,  they  may  also 
«Tect  docks  eitendiog  into  Ihe  water  and  em- 
baik  ia  the  buflincss  of  keeping  boats  and  fish- 
ing tackle  to  let  for  hire  to  pleasure  seekers 
who  may  resort  h>  tbe  lake  to  boat  and  fish  for 
recreation  upon  its  waters.  Tbe  two  rigbta 
are  clearly  oistinguisbable  from  each  other; 
and  tbe  contention  is  over  the  latter  right  only, 
in  respcrt  lo  nbich  the  agreed  statement  of 
facts,  while  It  states  (bat  Ihe  defendants  are 
exercising  it.  is  silent  as  to  tbe  duration  of 
their  enjoyment  IhereoF,  and  therefore  does 
no!  establish  Ibe  right  by  prescriptiou. 

That  a  riparian  proprietor  by  virtue  of  bis 
ownerablp  to  the  edge  of  tbe  water  of  a  private 
stream  or  lake  has  access  to  and  the  right  to 
nae  the  water  for  docieslic  and  agricultural 
purposes,  is  not  controverled  by  the  plaintiff 
in  error.  Soch  use  may  fairly  be  considered 
as  within  Ibe  presumed  intention  of  the  par- 
ties. 

Tiiat  the  lake  Is  valuable  for  the  purpose  of 
f^thiiring  Ice  from  its  frozen  surface  appears 
from  tbe  agreed  statement  of  facts,  and  the 
right  if  the  defendnnt  to  gather  it  was  asserted 
on  one  side  and  deu'ed  by  the  other  In  the 
course  of  (lie  argument,  but  thequeslioQ  isnot 
made  by  tbe  parties  in  their  pleadings  and 
therefore  cannot  be  noticed  in  tbe  decree. 

The  agreed  statemeot  of  facts  shows  that 
the  defendant  Nye  is  insolvent,  and  tbe 
■financial  condition  of  Andrews  doubtful;  but 
aside  from  this,  and  were  they  both  solvent 
and  fully  able  to  respond  to  any  damages  that 
might  be  recovered  against  them  in  actions  of 
trespass,  yet  it  is  oppsrent  from  the  whole 
record  that  such  actions  would  not  afford  an 
adequate  remedyfor  the  violaiionsof  tbe  rights 
of  the  plaintiff  In  error  in  the  past;  and  those 
tbrentened  in  the  future  were,  and  are.  during 
cerlnin  seasons  of  the  year,  of  daily,  if  not  of 
hourly,  occurrence  under  tbe  claim  of  a  right 
to  do  so;  I)esides1he  injury  resulting  fromeach 
separate  act  wnuld  be  triSIng,  and  tbe  dam- 
ages recovernble  therefore  scarcely  equal  lo  a 
tithe  of  the  expenses  necessary  to  prosecute 
separnte  actions  therefor. 

It  follows  from  the  holding  of  the  court  re- 
cpecting  the  effect  to  be  given  the  several  de- 
scriptioDs  in  the  conveyances  made  by  tbe 
Fowlers  and  others  to  the  various  parcels  of 
land  that  surround  the  lake,  that  neilber  of  Ibe 
defendants  has  shown  a  right  to  erect  docks 
and  let  to  hire  for  use  thereon  boatsand  fishing 
tackle.  It  also  follows  that  In  so  far  as  these 
«cts  aSect  thoae  portiona  of  tbe  lake  to  which 
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the  tide  of  plaintiff  does  not  extend,  be  Is  not 
entitled  to  relief  against  them,  but  is  entitled 
to  have  so  much  thereof  as  his  title  covers  pro- 
tecled  from  those  unwarranted  violations. 
There  eboiild  be  a  decree,  therefore,  Boding 
that,  as  against  tbe  defeodaots  herein,  tbe  plain- 
tiff in  error  la  the  owner  in  fee  simple  and  en- 
titled to  the  exclusive  possession  of  all  tbe  landa 
underlying  tbe  waters  of  Chippewa  Lake  ex- 
cept those  pans  thereof  that,  according  to  lUtt 
rules  hereinbefore  laid  down,  were  conveved 
^  Ibe  Fowlers  to  Delanson  DeForrePt  and  Fred 
B.  Cbamberialn,  and  restraining  the  defendants 
from  letting  to  hire  either  boats  or  Ashing 
tackle,  to  be  used  on  the  water  overiylng  iha 
lands  BO  found  to  belong  to  him. 
Judgment  aeeordiTigiy. 

SpeKT.  J„  dissenting: 

1  concur  in  the  foregoing  except  a>  to  one 
point.  I  am  of  opinion  that  tbe  title  of  neither 
defendant  in  error  should  be  hdd  to  extend  lo 
the  middle  of  the  lake. 

The  decision  in  Gavit  v.  Chamber*.  8  Ohio, 
496,  Is  tbe  foundation  of  the  doctiioe  in  Ohio 
that  the  ownership  of  lands  bounded  by  an  la- 
land  stream  carries  the  lille  of  theowner  to  tbe 
middle.  It  was  held  in  Ihatcaseto  be  "vitally 
easential  to  tbe  public  peace  and  to  individual 
security,  that  there  should  be  dialinct  and  ac- 
knowledged legal  owners  fox  both  tbe  land  and 
tbe  water  of  ibe  couolry.  ,  ,  It  cannot  be  rea- 
sonably doubted  that.  If  all  the  beds  of  our 
rivers  suppoxed  to  be  navigable,  and  Irenlcd  aa 
such  by  tbe  United  States,  to  selling  tbe  lands, 
are  to  be  regarded  as  unappropriated  territory, 
a  door  is  open  for  incalculable  mlschiefB.  In- 
truders upon  the  common  waste  would  fall  Into 
endless  broils  among  themselves,  and  involve 
the  owners  of  Ihe  adjacent  lands  in  contro- 
versies Innumerable.  Stones,  soil,  gravel,  ihe 
right  to  fisli,  would  all  be  subjects  for  individ- 
ual scramble,  necessarily  leading  to  vioteoos 
and  outrage." 

Tbe  rule  that  the  lands  covered  by  auch  wa- 
ters should  not  b«  public  water  rests  upon  the 
ground  of  public  policy,  and  It  Is  In  recogni- 
tion of  this  rule  that  the  lands  underlj'ing 
Chippewa  Lake  are  considered  to  be  the  sub- 
ject of  private  ownership.  This  being  deter- 
mined, tbe  only  question  remaining  is,  What 
part  of  the  lake  shall  be  held  to  be  the  bound 
intended  when  the  lake  generally  Is  given  aa 
the  boundary?  As  to  streams,  the  center,  or 
thread,  is  the  established  bound,  where  the  lan- 
guage of  the  deed  does  not  contradict  such  con- 
struction, because  the  center  le  the  most  con- 
spicuous part.  The  water  Is  a  moving  body, 
and,  as  to  the  depth  and  breadth,  is  subject  to 
constant  change,  which  produces  variations  on 
the  opposite  sides.  The  thread,  or  current, 
however,  shifts  but  lilLte,  and  is,  in  tbe  main, 
stationary,  so  that  a  line  running  to  the  thread 
would  be  a  reasonably  certain  line,  and  would 
be  easily  ascertained.  This  is  not  true  as  to 
natural  lakes  and  ponds.  Such  bodies  do  not 
have  any  thread  or  current.  The  water  is  tbe 
moBt  conspicuous  portion,  but  no  rule  of  con- 
venience or  certainly  requires  that  tbe  line, 
where  the  lake  it$el(  tsmenlioued  as  the  bound- 
ary, should  be  extended  to  the  center.  In- 
deed, tbe  application  of  such  rule  would  bo 
attended,  In  most  case*,  with  practical  diflJcul- 


Okbooh  SuPBEtac  Coubt. 


Hat. 


ties  Id  (be  rannlDg  of  lines  bejond  tbe  nnter'a 
edge.  If  lakes  were  slwaya  found  in  tlie  sliape 
of  asquare.  oraparalklogram,  tbeae  ilifficultiea 
would  be  Bligbt,  perhaps,  but  more  frequenlly 
tbej  are  nearer  a  circular  eliape.  The  dtm- 
culiiea  in  such  case  are  apparent.  Tbey  may 
be  tbcoretioelt;  orercnme  b^  an  engineer  on  a 
dingram.  but  practically,  in  the  walcr,  tbey 
would  always  exist,  and  would  prove  a  fruitful 
•ource  of  contenlion  and  quarrel. 

Tbe  rule  wbich,  it  is  submillt'd,  Is  the  true 
rule,  is  slated  by  Qresham,  J.,  in  Indiana  t. 
Milt,  11  Fed.  Rep.  389,  as  follows: 

"Nou-n&vii:able  streams  are  usually  narrow, 
and  Ibe  lines  of  ripanan  owners  can  be  extended 
into  tbem  at  right  angles  wilbout  interfereuce 
or  confusion,  and  wilbout  serious  injustice  to 
anyone.  It  was  therefore  natural,  when  such 
streams  were  called  for  as  boundaries,  to  bold 
that  the  reol  line  between  opposite  shore  owners 
was  (he  thread  of  tbe  current.  Tbe  riehts  of 
the  riparian  proprietors  inthe  bed  of  tbe  stream, 
and  in  Ibe  stream  iiscif,  were  thus  clearly  de- 
fined. Butwben  this  rule  is  stt^mpted  lo  be 
applied  to  lakes  and  ponds,  practical  difUculties 
an  encounlered.     They  have  no  current,  and. 


being  more  or  less  drcular,  tt  would  hardly  b» 
possible  to  run  the  boundary  lines  beyond  the- 
waier's  edge  so  as  to  deSne  the  righla  of  sbore- 
ownersin  the  beds.  Beaver  Lake  is  seven  nod 
a  half  miles  east  and  west,  and  less  tban  five- 
miles  north  and  snutb.  Exiendingtlieside  and 
end  lines  into  tbe  lake,  there  being  no  current, 
when  would  they  meet?  This  rule  la  appli' 
cable,  if  at  all,  whether  there  be  one  or  mors 
ripnrinn  pro^rietora.  I  do  not  think  the  mere- 
pro  prietoiabip  of  the  surrounding  lands  will, 
In  all  cases,  ^ive  ownership  to  Uie  beds  of  nat- 
ural non. navigable  lakes  and  ponda,  regardless 
of  their  size.     It  would  be  unfair  and  unjust  tt 


solely  on  the  ground  that  be  bad 
bought  and  paid  for  all  tbe  small  surrounding 
fractional  tracts — the  mere  rim." 

In  my  view  there  is  no  difference,  In  law,  In 
the  two  cnses  now  under  consideration,  and  ^ 
like  judgment  should  be  rendered  in  each. 
But  the  judgment  in  the  case  of  Nye  la  assented 
to  as  the  best  practical  solution  under  the  ctr- 

WUliama.  J.,  ooQCurs  in  the  above. 


OREGON  SUPREME  COURT. 


STATE  OP  OREGON,  RMpl,. 
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)•  by  Thatkb,  Ch.  J. 


laws  of  Oregon,  are  only  those  which  are speclHed 
aa«uch  under  the  su  1x1]  vif  loos  of  section  KO  at 
the  CIfII  Code,  and  !□  otbcr  aecUons  thereol,  aul 
can  be  punisliod  only  Id  the  node  tbereln  |ti«- 
Bcrlbed. 
S.  Tbe  pnbllcatlOD  of  aa  artlcl«  Im  ft 
neirspaper  le  not  a  contempt  unless  It  reflects 
upon  the  oonduot  ot  the  court  In  reference  to  a 


Note. — QmtcnpC  <^  court,  <n  in 


Any  wtlirul  act  tendlns  to  obstruct  Justice  Is  a 
ooalempt  of  court.  Cbeedle  v.  Slate.  S  West  Rep. 
B8, 110  lad.  301. 

A  breach  of  tbe  peace  In  open  court  Is  a  direct 
disturbance  and  a  palpable  contempt  of  the  bu- 
tborlty  of  the  court.  Jie  Terry,  laa  U.  B.  288  (ffl  I- 
•d.U6). 

Tbe  court,  when  In  Bcsalon,  la  present  In  every 
part  ot  tbe  place  set  apart  for  ita  own  use  and  foi 


<t  Its  □ 


k  Jura 


misbehavior  anywliGrB  In  Buth  place  Is  mislieliHvlor 
in  tbe  prewnce  of  the  court.  lis  Bevln,  131  V. 
B.  aiT  (33  L.  ed.  IW. 

Diatirdorlj  conduct,  Insulting  demeanor,  etc,  in 
foot  mrUi;  uoustltule  a  direct  contempt.  Ill 
temper  of  tbe  JudKe  te  no  excuse  for  contempt. 
Uolman  v.  Biate,  2  Weft.  Rep.  TOl,  lOS  Ind.  BIO. 

It  le  competent  for  the  circuit  court.  Immediate- 
ly upon  tbe  commlEBloD  In  Ita  presence  of  Sucb  a 
oonlempt,  to  proceed  upon  Its  own  linovledge  of 
the  facta  and  to  punish  the  offeoder,  wlitaout 
further  proof  and  without  issue  or  trial  la  any 
form.   Re  Terry,  mij/ra. 

Where  a  man  In  the  court  room  struck  the  mar- 
shal a  violent  blow  In  hia  face,  and  thrust  bla  band 
under  his  veetwbere  his  bowle  knife  was  concealed, 
apparently  to  drav  It,  tt  laa  oontemptot  court.  Be 
Terry,  8B  Fed.  Rep.  410. 

A  court  Is  not  dlsiolved  by  a  mere  reoeas  or  aeo- 
•SiBry  adjournment  fram  one  day  to  tbe  next; 
and  mlabebavlor  affectiag-  public  Justice,  in  the 
oourt-room  and  Id  the  Immediate  preseaoe  ot  tlie 
8L.R.A. 


Judge,  while  he  la  atteodlng  tbere  to  reeume  bust. 
ness  wbeothe  hour  of  recess  expires.  ismlabebavJor 
InthcprcsGDceof  the  court  Baker  v.  State,  t  L. 
B.A.  12S,  BiGa.  na. 

When  a  party  Isgulltyof  a  contempt  liy  using  In- 
sulting- language  to  the  Judge  while  bolJlng  court, 
he  may  be  punlsbod  theretor  without  any  rule  bfr- 
leg  tsi^iieil  agnlnat  him;  and  In  sucb  case  tbe  Judge 
mayactupon  blsowa  kaowlcdgeof  what  has  lieca 
said,  and  absoluti^ly  refuse  to  heskr  any  other  cii- 
denco  as  to  the  laaguage  used  by  said  party.  Stat* 
T.  aibaon  <W.  Va.)  Sept.  U,  1BS9. 

Where  tbe  Inaultlag  language  was  not  nsed  In 
the  court  room,  a  rule  should  be  Issued,  and  de- 
fendant lie  allowed  to  prove  by  wltnessos  the  ac- 
tual language  used.    Ibid. 

Where  persons  disclaimed  any  Intentto  use  dis- 
respectful language,  and  asked  permission  to  with- 
draw tbe  paper,  the  court  allowed  thfmtodoao  on 
payment  of  the  costs  of  the  proceeilings  tor  con- 
tempt. United  Slates  t.  Idte  Corporallon  Ot 
Chureta  Of  Jesus  Christ,  etc.  (L'lah)  Feb.  1SS9. 

Under  the  Act  of  Congrcs  of  lim.  Ibe  question 
whether  particular  acts  conatllutc  a  contempt  Is  to 
be  determined  accordlna:  to  tlie  rules  and  prinol- 
plesof  the  oommon  law.  Re  Bavin,  131  U.  B.  set 
(S3  L.  ed.  IWI. 

Attempting,  while  a  witness  Is  In  Ihe  wltneM- 

hlm  from  testifying,  by  ottering  him  mo'noj.  Is  a. 
misbehavior  m  the  preeenoe  ol  tbe  conn,  and  pud- 
Isbable,  without  Indlcimeat,  by  flue  and  lupciauit- 
ment,  as  a  oootempt,   ibid. 


,Coo;-^lc 


See  also  26  L.  B.  A.  242;  44  L.  R.  A.  I 


Btatk  op  Obkoon  1 


Impede  iDteTTupt  or  embarrsas  tba  prooeedkngs 


8<   A  court  tuLB  no  M,athorit7  to  proceed 
KKtUnat  &  party  for  contempt  dd  acooimt 

ol  aota  not  oommltted  fn  tbe  ImmedlaM  view 
and  presence  or  tbe  court,  uolefla  Ibe  foota  ood- 
■tltutlTiK  tile  contempt  are  sbown  bj  an  affidavit 


APPEAL  by  derendant  from  s  judgment  of 
the  Circuit  Court  (or  Jaritson  County 
flndin;;  bini  K"'lly  of  contempt  of  court  and 
■enlencing    him   (o  floe   and   imprisoDnient. 


Statement  by  Thajar,  Ch.  J.: 

Said  Circuit  Court,  at  a  term  thereof  beld  on 
tbe  13lb  da;;  of  December,  1889,  proceeded  of 
liB  own  moLion  U>  make  and  enter  tbe  foHon- 
injt  order; 

"Id  tbe  Circuit  Court  for  Jackson  County, 
Oregon.  'Wbereaa,  you,  E.  J,  Kaiser  and  N. 
A.  Jacobs,  aa  editors  and  publiabera  of  tbe 
Valley  Record,  a  newspaper  published  at  tbe 
City  of  AsblQud,  Jackaon  County,  Oregon,  on 
Thursday,  Ibe  12tb  of  December,  1389,  in  an 
issue  of  said  Valley  Record  published  on  said 
day,  did  publish  of  and  concerninK  tbe  above 
court,  and  tbe  Judge  and  officers  thereof,  tbe 
following;,  to  wit:  'The  circuit  Judge  has  or- 
dered an  investigalion  into  the  wbya  and 
wherefores  o(  a  material  witness  disappearing 
in  a  criminal  case.  In  wbicb  his  important  testi- 
moDv  was  needed  to  convict.  While  tbe  bon- 
orable  court  ie  at  tbe  inTeatigation  business,  it 
might  not  be  more  tban  common  justice  to  po 
into  tbe  wholesale  business  of  inrestigating  it- 
self,and  everybody  else  connected  with  tbe  man- 


agement  and  manlpulalloD  of  tbe  tnriapntdenca 

of  eoutbeni  Oregoa.  If  acme  of  tbe  melbods 
employed  could  be  sifted  to  tbe  bottom  a  aya- 
tem  or  debauchery  would  be  unearthed  that 
may  be  very  warm  and  interesling  to  some  of 
the  executors.  In  fact,  then,  tlie  evidence 
would  be  laid  bare  to  the  people  of  southern 
Oregon,  and  they  would  know  just  why  one 
man  can  be  convicted  of  murder  in  tbe  'first 
degree,  and  "  bung  by  the  neck  until  he  is 
dead,"  on  strong  circumstantial  evidence;  and 
why  another  crime,  of  tbe  same  foul  maeni- 
lude,  is  committed,  and  the  courts  fail  to  Qud 
the  author,  when  the  circumstantial  avidencft 
that  made  tbe  first  man  stretch  hemp  was  far 
less  convicting  in  Its  circumstanlialness  than 
was  tbe  case  that  the  blind  Qoddeas  of  Justice 
could  nut  find  guilty;  why  attorneys  can  offer 
bribes  to  even  such  august  personagesafi grand 


to  brine  in  suitable  verdicts-'aDd  why — 
yea,  why — a  lot  of  other  tbiuf 
irregular  and   delicate,  and  t 


f  other  tbiugs.  just  as  queer, 


fee,  why — 

occurring  as  periodically  as  there 
are  exigencies  that  make  them.  In  fact  the 
court  would  have  an  all  year's  Job  on  its  bands. 
The  practicing  condition  of  jurisprudence  in 
this  section  of  the  world  is  as  corrupt  and  crim- 
inal ID  its  methods,  in  proportion  lo  popula- 
tion, amount  and  magnitude  of  crime,  aud 
purse  of  criminals,  aa  it  Is  in  the  cities  whcro 
these  cases  are  regularly  "handled"  by  the 
political  boss  who  "makes "  the  offl'cinls, 
"fliea"  the  juries  and  attends  to  the  case,  for 
a  large  sum.  These  irregular  methods  are  be- 
coming so  numeroua  Ibat  It  seems  as  thou[;h 
they  have  encysted  themselves  upon ,  and  ai'e  a 
part  of,  the — unwritten^works  of  Blackslone. 
This  Is  one  of  the  conditions  and  dan!:erou* 
conseguences  of  the  political  meitiods  in  Vogue 
in   Jackson   County,  an   immediate   result  of 


Appronchlng-B  pprwiD  summoned  as  a  Jaror.wlth 
ft  Tieir  of  Improperly  ioauoDClng  bla  aotions  i 
event  of  bis  ttelog  sworn  asa  Juror  in  the  oa 
done  tn  (he  presence  of  the  oourt.  Is  a  contempt 
puntshable  by  Sne  or  imprison  meat,  at  the  discre- 
tion of  till!  court,  witbout  Indictment.  Re  Cuddy, 
131  U.S.a»H3aL.  e<1.154). 

An  altcmpi;  to  bnbea  Juror  tobrios  aboutadls- 
agreement  of  the  Jury  la  punishable  as  for  a  con- 
tempt, Qltbou^b  no  pi'ejudlue  la  ahown  («  bave  re- 
sulted to  eltlicr  pnrCj'.  Lonsdon  v.  Wayne  Clioult 
CI.  Judfiee.  7B  HIcb.  SS8. 

A  contempt  committed  in  tbe  presence  of  the 
petit  Jury  wblletbcy  areengHBedlu  performing  tbe 
functions  devolved  upon  tbcm  by  law.  and  wbl  ' 
must  t>e  performed  outof  theabchtand  bcnrlns 
the  Judge  or  anybody  else,  la  committed  <n  tbe  li 
mediate  view  and  presence  of  the  court.    People 
Barrett,  M  Hun,  3fll,  3U  N.  Y.  8.  K.  738. 

Wlicre  an  attempt  was  made,  aoconllnR  to  tbe 
BtBilaTlt  OD  which  the  motion  was  founded,  to  coi 
ler  upon  the  district  court,  by  a  false  and  fraudi 
lent  averment,  a  Jurisdiction  to  which  It  was  ni 
oniltled  under  the  Constitution,  this  was  a  gross 
contempt  of  court,  Bberly  v.  Uoore,  W  IT.  &  H 
Bow.  14T  lis  L.  ed.  BlSi. 

Any  attempt,  by  a  mere  colorable  dispute,  to  ob- 
tain the  opinion  of  the  court  upon  a  question  of 
law  which  H  party  desires  to  know  for  his  own  In- 
(ei'eat  or  bla  own  purpoeea,  when  there  Is  no  real 
end  luhstantlBl  controversy  Intween  thoee  who 
appear  as  adverse  parties  to  tbe  suit,  Is  an  abuse 
which  courts  of  Justice  have  alwaj^  reprehended, 
and  treated  aa  a  punishable  contempt  of  court. 
Lord  V.  Vewle,  M  U.  &  S  How. »(];!  L.  eO.  KMT), 
8  L.  R.  A. 


!r  (o  punUh  for. 

Power  to  punish  for  oonterapt  Is  Inherent  In 
oourtB  of  superior  J  urlwllcdon.  It  Is  not  re^rulaled 
t>y  statute  alone.  Tbe  Leg-lalaturc  ran  neither  ore- 
ate  nor  destroy  the  power,  llolmun  v.  State.  S 
West.  Kep.  Tin,  10t>  Ind.  SIS;  Re  Teny.  I!8  U.  3. :«« 
|S£  L.  ed.  4051;  Bt  Roldnaon,  SS  C.  &  IS  Wall.  513  (23 
L.ed.30S). 

So  Onlted  States  courts  have  powerto  punish  for 
contempts.    Re  Sevtn,  131  U.  S.  SdT  <38  L.  ed.  ISOi. 

Bohave  tbe  dlsu-lot  oourta  of  Colorado.  Cooper 
v.  People,  B  L.  B.  A.  180,  IB  Colo.  862, 

The  superior  courts  of  New  Jersey,  modeled  af- 
ter the  Bnglfsh  oouria  of  oommon  law,  have  au* 
thorlty  to  punish  aummarll;  by  proceedlnsa  for 
contempt.  lU  Cheeaman,  t  Oent.  Bep.  STB,  a  N. 
J.  L.1U. 

Cnder  tbe  Revised  Statutes,  oourta  of  tbe  United 
States  have  power  to  proceed  aammarlly  for  con- 
tempt.  Re  Bavin,  tapra. 

Under  tbe  Aet  of  Conffrees  of  1789.  tbe  queetlon 
whether  particular  acta  constitute  a  contempt  Is 
to  bs  determined  according  to  the  rules  and  prin- 
olples  of  the  common  law.   IMit, 

The  courts  of  tbe  Onltod  States  have  power  to 
punish  for  conlemptaof  court  commuted  la  tbe 


I  of  tbe  I 


ir  then 


latruat  tlie  administration  of  JuBllcc.    Ibid, 
t  terrilorta]    courts   are    not   United   States 
U,  within  the  meaning  of  U.  S.  Bev.  Stat.,  1 1t6t 
deflnlnB  the  power  of  United  Stales  courts  to  pun- 
lab  for  oontempL   Territory  v.  Murray,  7  Mont. 
2&1. 
V.  S.  Bev.  Btat.  Invest  tbedlstrtotooiirts  of  Men- 


Orkooh  BupsEm  Coubt. 


wblcb  U  shown  fn  the  f>hanie1eflB  yiaj  Id  whicb 
III  reprcsenteiive  offlcluls  srealloweaTOBelloul 
tbeir  coDBliluepcy  for  a  beeearlj  tee.  An- 
olber  direct  nH>ult  of  tbU  coDOilion  of  affairs 
bss  placed  an  ladebtcdnesa  of  frnm  (100,000 
to  )1B0, 000— such  a  ma^itude  that  do  one 
does  know  tbe  actual  amount— over  Ibe  coun- 
t;,  tbat  \»  hearing  pmctically  ten  per  ctat  ia- 
tercel  (mighty  Isrj^e  retuiDS  and  eafe  inveat- 
meot  fcir  iiig  capital);  and  no  effort  is  being 
ninde  to  Btop  it  from  climbing  rfgbt  along  up. 
When  will  tlie  cupidity,  inJillerence  aod  lack 
of  courage  of  tbe  people  in  public  affairaceai^, 
and  an  effort  made  to  at  leaat  put  a  check  to 
tbeae  graaping  yulIureB?*  It  Is  tberefote  Don 
bereby  onlered  Ibal  you,  and  each  of  you,  be 
and  appear  before  said  court,  at  ibe  coiut- 
house  in  JacksoDvjIle,  said  county  and  Btal«, 
OD  Monday,  16tb  December.  18H9,  at  9  o'clock 
to  tbe  foteooon,  then  and  tbere  to  ihov  cause, 
If  any  you  have,  why  you  should  not  be  pun- 
Isbed  for  conlempt  nf  said  court  For  baving  go 
published  kod  ciiculaled  the  matter  above  aet 
out  as  alorcanid.  Done  in  open  court  on  Fri- 
day, IStb  December,  1889.  Lionel  R.  Web- 
ster." 

A  certiBed  copy  of  the  order  and  citation 
having  been  personally  served  upon  tbe  said 
E.  J.  Kalstr  on  the  17th  daj  of  December, 
188B,  be  appeared  iu  accordance  with  tbe  re- 
quirements ttieieof,  and  filed  an  anawer  duly 
Terifled  by  him,  of  which  tbe  following  la  a 
copy. 

"E.  J.  Kaiser  comes,  and,  in  answer  to  a 
diation  isBued  out  of  the  above-enlllled  court, 
and  heretofore  aerved  on  bim,  saya  tbat  be  Is 
engaged  In  publishing  a  newspaper  of  general 


I  drcalfltfoD  at  Ajhtaiid,  Or.;  tbat,  in  publtabing 

I  said  article  that  appears  In  said  citation,  he  did 
not  make  any  reference  to  any  action  or  pro- 
ceeding iben  pending  in  said  court,  or  befora 
an;  erand  Jury,  nor  was  there  any  gmnd  Jury 
in  session  at  aald  time,  aa  defendant  is  in- 
formed; that  said  article  was,  so  far  as  the  aama 
relates  to  the  courts  of  this  county,  a  criticism 
of  past  acts  therein,  and  the  same  was  not  io- 
tended  to  have,  and  would  not  have,  any  ten- 
dency to  interferenttb  the  proper  and  unbiased 
admiDlslratiou  of  tbe  law  in  any  case  or  case* 
then  or  now  pending  in  said  court;  and  that 
said  article  was  published  only,  as  the  defend- 
ant believed,  in  tbe  Interest  of  sodely,  and  de- 
fendant earnestly  diaclaims  any  intentional  ilis- 
respect  towards  aald  cour'.or  iheofflcera  (here- 
of. In  tbe  publishing  of  said  article.  And, 
further  aosnering,  defendant  avers  that  aald 
court  haa  no  Jurisdiction  of  (be  person  of  tliia 
defendant  under  this  proceeding,  and  denlefl 
that  this  court  has  any  jurisdiction  lo  punish 
this  defendant,  or  to  adiudge  him  io  contempt, 
for  the  publishing  of  aaid  article  set  forib  la 
said  dtatlon." 

The  said  circuit  court,  upon  the  aald  order, 
cttntlon  and  answer,  adjudged  the  said  Kiiiser 
ipllty  of  conieoipt  of  the  court  Id  tbe  publica- 
tion of  said  article,  and  sentenced  bim  to  pay 
a  Une  of  (60,  and  also  tbat  be  be  imprisoned 
In  tbe  county  jail  for  tbe  period  of  fifteen  ilaya, 
from  which  adjudication  the  said  Kaiser 
brought  this  appesJ. 

Mr.  H.  K.  HkniMt.  for  appellant: 
In  the  proceeding  hatl  In  this  cause  iiefririe 
;he  lower  court  no  Jurledicliou  whatever  had 


tkna  wltb  all  tbe  chancery  power  vrtilcli  formerl; 
belonged  u>  chancery  In  EDgland:  and  they  are  nnt 

Illnlted  Co  tbeituDlabmentprovlila]  by 

of  tbe  Territory.   ZImm 
Honb  111. 

The  Leglstature  may  aid  the  Jurisdiction  or  en- 
tarse  tbe  pawera  of  courts  by  declaring  cortHin  Im- 
proper conduct  to  be  c^mteoipt,  sad  may  retrulute 
tbe  practice  In  proceedlnn  torcoDlempt.  tSieadte 
T.  BiBte.  9  Wait.  Rep.  48,  tlO  Ind.  801. 

While  tbe  pover  to  punlab  ooiitempla  ouicbt  to 
be  exerclacd  promptly,  yet  It  Is  an  arblLniry  power 
wblcb  ouKbt  lu  tie  keptwltbln  prudent  II mlla,  es- 
peclallrln  regard  to  Indirect  contsmpt^  in  any  way 
iDVOlTlng  tharreedom  of  thepreas.    Ibid. 

Summarv  tniMshment  /nr  eonianpt, 

Tbere  la  a  distlnotlon  between  a  oommltment  by 

precept  tor  Ibe  nonpayment  of  mnney  and  a  oom- 

nitment  upon  a  codtIcIIod  and  One  bb  piitilsbment 

and  Imprisonment.    In  tbe  lattflr  aute  the  prisoner 
lanotentltlcd  to  tbe  Jail  liberties,  am"    "     ' 


tatnei 


ilvll  at 


'andlBei 


tied 


thereto.  People  v.  Covin,  8  Abb.  App.  Dec.  614: 
People  Y.  Cowlea,  4  Keyes,  BO;  Van  Wezel  v.  Van 
Wezel.  8  Palire.  3H,  8  N.  T.  (3i.  L.  ed.  48:  Ford  r. 
Tord,  41  How.  Pr.  ITS:  People  v.  Bennett,  4  Palm. 
l8£,8N.T.Ch.L.ed.43T;  PatHck  v.  WameMPalge. 
W7,  8  N.  Y.  Cta.  L.  ed.  48(L  See  Rose  v.  TyreU,  es 
Wl9.Mll. 

Summary  pun lehm eat  for  contempt  la  held  not 
to  be  ftn  Inrrlngement  of  the  Conatltutlon,  which 
(uaranteee  to  every  dtleen  a  trial  by  Jury-  llils 
power,  however,  li  to  be  ezerctoed  only  where 
BO  other  adequate  remedy  can  protect  public  Jus- 
tice from  obalructlDn.  Gandy  v.State.  18  Neb.  iSii 
Btaie  V.  Doty,  81  N.  J.  L.  (08;  State  v.  Hatttaewa.  m 
4L.R.A. 


N.  la.UO;  Ez  parte  Grace,  IZIowB,aiB;  Staler.  Ad> 
der«on.40Iowa.£07;  R«HI[BI,BPbrui.SlS.  Bee  note 
to  Baker  v.  But«  lOa.)  4  L.  K.  A.  US. 

The  rUcbt  of  trial  by  Jury  In  ceaea  of  oonlempt 
hai  been  always  denied.  Arnold  v.  Com.  80  Ky. 
004.  44  Am.  Rep.  48B;  Nenl  v.  BUte,  »  Ark.  Wt:  Slate 
V.  Mattliewa.  ST  N.  3.460;  People  V.  Bennett,  tPalge, 
XSi,  a  N.  Y.  Cb.  L.  ed.  43T. 

Tbe  Aot  to  abolish  Imprleonment  lor  debt  only 
precludea  an  attochmeot  to  enforce  payment  of 
money  decreed  Co  he  paid  by  flnnl  decree.  Dusen- 
berry  V.  Woodward,  1  Abb.  Pr.  452;  PiiUIck  v.  War- 
ner. 4  Palffe,  BDT,  8  N.  Y.  Ch.  L.  ed.  45eL  Bee  People 
v.  Kelly,  8S  Barb.  4SS:  Wateun  v.  Nelson,  tS  N.  r. 
G44. 

Theoourtbas  control  over  Ita  own  proceeding* 
and  may  refitse  tu  tbe  dereodaot  the  tieneflt  of 
them,  when  asked  aa  a  tnvnr,  until  be  purges  him- 
self of  bis  ountempl.  Drink  ley  v.  Drlnkley.  4T  N. 
Y.  49;  Jolirjon  v.  Pinnev,  1  Paljre.  640,  S  N.  Y.  rh. 
I.,  ed-  785;  KoKets  v.  Pii[cr«>n,  4  Paige.  4S0.  3  N.  T. 
Cb.  L.  ed.  Gil:  Evans  v.  Van  Hall,  Oarke,  Ch.  ^T 
N.T.Ch.  L.od.41;Kllln(rwond  v.aievenaon.4Snndf. 
Ch.  Soe,  T  N.  y.  Ch.  L.  cd.  113S;  Robloaon  v.  Oweo, 
46  N.  H.  40;  1  Dan.  Ch.  eaS. 

This  principle  doee  not  apply  to  an  appjicoflon 
wblob  Isamatterofatnctriirht,  asa  morion  Inset 
aside  proceedlnxB  for  Irregularity.  Knelilrr  v. 
Dobbcrpuhl.  a  Wla.  131;  King  V.  Bryant,  8  MyL  ft 
C.  191;  Uead  v.  Norrls,  El  Wla.  SIS, 

PuIilliMno  court  j/rotaMnat  In  ncictpapert. 
A  newspaper  reporter  who  oonoeala  himself  In  a 
Jury-room,  and  takoe  notes  of  tbe  proceodlnas.  and 
aubeequently  pubUafaee  hia  recollecttona  Uierenf. 
altbougb  heaurrenderahlanoteatothe  Juijie  when 
dlaoovered,  is  ruilty  of  oontempt  of  oourt.  Aa 
te,  U  Abb.  N.  a  4Ba  U  Alb.  L.  J.  W. 


BTAn  or  Obboor  t.  Eaube. 


S8T 


flf  llie  Blatute  reladTc  to  tbe  puDiBbmeot  of 
contempts  had  not  In  an;  maonrr  beeo  com- 

£lied  wilb.     Conscquenlly  tbe  wbole  proceed- 
ift  la  thii  matter  ia  void. 
Uill  Code,  g^  652,  638:  WJiitl*m  r.  8taU,  86 
Ind.  166;   Wiltan  v.  State,  57  lod.  71. 

Our  legislature  has  designated  and  limited 
the  acts,  ilie  omission  or  commUsion  of  which 
iihall  be  deemed  contempia  of  the  authorit;  of 


thee 


e  that 


)  otber  than  those  euumerateH,  however 
libelous  Ihej  mar  be  toward  a  preaidinf;  Judge, 
shall  1m  deemed  contempt,  or  be  puniaiied  u 

Storey  V.  ftopie.  79  111  45;  FeopU  v.  Wilton, 
M IIL  1B5;  Rapalje,  Conlempt,  pp.  70, 71.  g  68; 
Ihtniamv.  StaU,  6Iowa,345;  Ex  parte  Hiekey, 
A  timedea  &  M.  751. 

Alam.  William  M.  CoItIc.  Dut.  Altg., 
and  A.  8.  HihrnmoTid,  for  respondent: 

The  power  to  punisb  for  coDtempt  being 
inherent,  each  court  is  Its  own  exclusive 
judjje  as  to  whether  contempt  has  been  com- 

Rapallo,  Contempt,  1;  1  Thompson,  Trials, 
§  124;  Coopa-  v.  Ptepie,  6  L.  R.  A.  430,  18 
Colo.  853;  8  Am.  Sc  Eng.  Encjclop.  Law,  800. 

Tbepoweranfcourlsof  record  In  Ihiaraapect, 
being  necessBi?  lo  their  very  existence,  are 
given  by  the  donslilulion  that  created  Itiem, 
and  Ibe  liCKislaiure.  being  a  co-ordinate  branch 
of  government,  ciinnot  deny  or  reslrict  them, 

ilolman  v.  Stoto,  3  West.  Rep.  761,  IW  Ind. 
ai3;  I  Ttaompwn,  Ttiala.  p.  188,  §  135;  Rap- 
aJJc  CoDlempi,  g  11. 


CoDtempti  in  fadM  ewria  are  punishable  tn 
a  summary  manner  without  a  bearing. 

1  Thompson,  Trials,  g  188;  8  Am.  &  Ehijr. 
Eocyclop.  Law,  7M;  Rapalje,  Contempt,  111, 
803;  United  Stattt  v.  Oretn,  8  Masou,  483; 
Com.  V.  Dandridge,  2  Ya.  Cas.  408;  Statt  v. 
MatOiatct,  87  N.  H.  460;  Be  Perey,  2  Daly. 
580;  Pwjji*  T.  Setin*,  1  Hill,  164;  PtopU  v. 
Kelly.  ^"S.  T.  75;  4  Bl.  Com.  286;  Eatton  v. 
State,  80  Ala.  562;  Middlebiaok  v.  BtaU,  48 
Conn.  357;  Kx  parte  Wright,  66  Ind.  604. 

Where  the  contempt  is  not  commlited  In  tho 
presence  of  tbe  court,  the  usual  method  of 
brinfring  the  part^  into  court  is,  upon  tbe  flline 
of  affidavits  showing  tbe  commission  of  tbe  of- 
fense, to  issue  an  sURchmetit.  But  tbe  only 
object  of  tbe  affidavits  and  sttschmeDis  Is  to 
bring  tbe  pariy  into  court. 

Rapalje,  Contempt,  g  93;  8  Am.  &  Eng, 
Eacyclop.  J..aw,  7U3;  Oam.  v.  DandHdge.2'V^ 
Cas.  408;  P^opU  v.  Seilg.  24  N.  T.  76:  StaU 
Y.  Gi*wn,  W.  Va.  Sept.  14,  1889. 

And  it  is  immaterial  what  method  is  pursued, 
so  that  the  defendaut  has  his  day  in  court.  So, 
where  becomes  in  snd  answers,  be  waives  all 
irregulariiiea. 

Rapalje,  Contempt,  p.  148,  §  109;  Kr  part* 
Savin,  181  U.  B.  267  (33  L.  ed.  160).  See  also 
article  by  S.  D.  Thompson  in  0  Criro.  Law 
Mag.  fiOa;  GoUftt  Oate  C.  H.  M.  Go.  v.  Taba 
Oaunty  Hvper.  <7(.  60Ca1.  191;  Kx  parte  Cotlrell. 
59  CsL  4m;  Rb  Cheamaa,  4  Cent.  Rep.  676, 
49  N.  J.  L.  115;  Ex  parte  Eilgore,  3  Tex.  App. 
247;  MeCoariell  v.  Slate,  46  lad.  298;  W/iilUm 
V.  Stale,  88  Ind.  196;  Ex  parte  Wiley,  86  Ind. 
S28. 

Tbe  summary  power  to  commit  and  punlali 


Where  he  refuses  to  promEsethathe  will  not  put>- 
llBh  any  ot  the  dellberatJODS,  upoa  which  be  Is  dl»- 
char^ed  from  custod; ,  and  alterwards  publishes 
the  ilelilieia [Ions,  bis  Jiscbartfe  la  not  a  bar  tAa 
subsequent  pro<!eedlDg  to  pualsb  bim  (or  ciimlDBl 
contempt.  Peoplev.  Barrett.  WUun,  BEL  SON.  T. 
aB.TS8. 

A  contempt  bv  thus  oonccallns  himself  la  oom- 
mitied  In  the  Immediate  liew  and  preaenoe  ot  tbe 
oourl,  and  Is  summarll;  punishable.    Re.Choate. 

A  lair  and  reasonable  review  and  oomnient  npon 
cmirt  proceedings,  as  they  take  plaoo  trom  time  la 
time,  is  not  a  coeiempC  of  oourt.  Oooper  v.  Peo- 
ple. B  L.  B.  A.  OQ,  13  Colo.  ace. 

A  p«ss  reporter  who  obtains  Information  atwut 
a  verdict  by  Baves-droppinff.,  and  reports  It  to  the 
newHimfter  he  repneenCs,  without  hnowlnff  whether 
It  is  true  or  false.  Is  ffUUty  ot  a  Oagrunt  ooniempt 
ot  tho  oourt.  and  sbould  lie  promptly  and  sovorely 
punished.    Orman  v.  Blate.  M  Thi.  App.  ie& 

tFnUer  tbe  statute,  tbe  false  or  Rroealy  iDoorrect 
publication  ot  a  peDdlng  case,  trial  or  proceeding 
tending  to  pn-judloe  the  public  as  to  the  morlts. 
and  to  corrupt  or  embarrass  the  admielstration  of 
lusUire.  Is  an  Indirect  oontempt.  ile  Ursves,  :!9  Fed. 
Hep.  BO;  Reapublioa  v.  Oswold,  1  U.  8.1  Dall.  8U. 
(1  L.  ed.  lUI. 

An  attempt  br  wanton  putdlcatlon  to  prejudice 
the  rlKhla  of  UMgaats  In  a  pendlmt  cause,  degrade 
tbe  tribunal,  and  fanpede.  embarrass,  or  corrupt 
(be  due  admlnlatrBtlon  ot  justice,  la  B  contempt 
of  oourt.  Cooper  v.  People.  »upro;  Be  Cheea,iiBn.  1 
Cent.  Kcp.  SiS,  U  N.  J.  L.  IIS. 

It  a  contempt  oonalsu  In  pubUshLig  grosaly  In- 
accurate accounts  of  proceedings  ot  the  court,  tbe 
Oadlngs  must  show  that  the  publication  was  made 
wltn  intent  to  bring  tbe  oourt  Into  oootempt,  sod 
aiL.R.A. 


the  language  uped  must  be  found  and  set  out.  As 
Deaton,  KB  N.  C.  K. 

Comments,  however  atrlnreot,  In  relation  to  pro- 
ceedings passed  and  ended,  are  not  contempts. 
They  may  oousrlcute  s  libel  upon  the  Judge  ursome 
otber  offloer  of  the  oourt,  buCoanaot  be  treated  as 
In  oontempt  of  its  authority.  Cbeadle  v.  State,  9 
West.  Hep.  la,  UO  Ind.  301. 

A  olrouit  oourt  has  no  power,  under  TT.  Ta.  Code, 
regulating  punishment  for  tbe  closaee  Of  contempts 
therein  menttooed,  to  summarily  flne  an  attoreey 
for  wrltlog  and  causing  to  be  published  In  a  neiTB- 
papera  libelous  otiarge  sgalnst  the  Judge  otsucb 
oourt.    State  v.  McClaugherty  (W.  Va.1  Nov.  O, 

teat. 

DItobedlenee  of  order  ot  court, 

When  a  party  sought  to  be  bound  by  an  order 
had  actual  knowledge  or  notice  of  Its  eilsienoe,  al- 
though there  might  have  occurred  some  Hifp  In  tbe 
tormal  method  of  brioglng  It  home  to  blm.  the  ef- 
fect of  such  order  cannot  be  wholly  lost  and  he  la 
guilty  of  contempt  in  dlsotteylog  it.  People  v. 
Sturtevant,  B  N.  Y.  ?J8;  Wataun  v.  Cltizeoa  Bav. 
BBDk,fiS.  ai66;  UoNell  V.  Oarratt,  ICralg  &P.  98; 
Eirlng  V.  Jobnsoo,  31  How.  Pr.  SMl 

Even  parties  simply  liesring  that  an  order  for  In- 
junction has  been  granted  and  disregarding  tt  can 
be  adjudged  guilty  ot  oootempt.  New  York  v. 
NewTorkdtS.I.  FerryCo.  8Jones*S.816;  Ostmme 
V.  Teonant,  14  Ves.  Jr.  131 

It  an  order  is  served  on  the  solioitor  and  knowl- 
edge thereof  Is  tjrought  home  to  tlie  party  he  may 
be  piinisbed  for  a  willtul  dlBUbodleooe  ot  the  order 
In  the  same  manner  as  If  It  bail  been  personallj 


IS  Bar.  I 


M  toobeyalawtulorderof  aeoniti 


.Google 


Orbook  BcrHBUR  Counr. 


lUr, 


for  contempts  tendtnc  to  obstruct  or  degrade 
tlie  admiuUtrattoQ  oi  Juntice  jb  inherent  in 
courts  of  chancery  and  other  superior  courts, 
BB  eaaen!ia1  to  the  execution  of  their  powers, 
and  to  tbe  tuaintennDce  of  tbeir  aulhoritj,  hd<I 
it  part  of  the  law  of  tbe  land. 

V'lTtaiighet  Cate,  114  Mass.  S88,  quoted  In 
article  in  33  Crim.  Law  Jour,  468;  Howes,  Jur, 
li  221,  noto  1;  Peoj^  v.  Turner,  1  Cal.  152; 
WilliamMn'i  Coat.  28  Pa,  9,  67  Am.  Dec.  873, 
880;  Arnold  t.  Com.  60  Ky.  800,  44  Am.  Rep. 
4a0;  United  State*  v.  LaU  Coiporation  Ohweh 
efJesvi  Chfiet.etc.  (Utah)  Fet).  IfSB;  Coepery. 
PeoiAe.  6  L.  R.  A.  480.  18  Colo.  853;  LilUe  v. 
StiiU.  90  lod.  8:  8;  Rnpalje,  Conlempt,  S  1; 
Ci  iininal  Contempts,  5  Ciim.  Law  ilBg.  (May) 
151 

That  tbe  publication,  in  a  newapaper  of  gen- 
eral circulation  in  Ibe  immediate  vicinity  of 
tbe  ctiurt,  of  scaadaloue  and  libctouL  mnticr 
concerning  tbe  court  or  Ita  ofllccrs,  constitutes 
•  cont'-mpt.  caonot  be  doubled. 

Rupnlje,  Conlempt,  §  66;  Desty,  Am.  Grim. 
Law,  15  73  i,  cliing  Stale  v.  .Vorrill,  16  Ark. 
834;  4  Bl.  Com.  385;  2  Bishop,  Crim.  Law, 
6lb  ed.  t|  2S9;  Sttiart  t.  I'eopU,  4  lit.  405; 
Jie»P'  Uiea  v.  Otaald,  1  U.  6.  1  Ball.  819  (1  L. 
ed,  155),  1  Am.  Dee,  246;  People  r.  Widan,  64 
III.  213;  Slal£  v.  Jlcrnll,  16  Arli.  8!J4;  Myertv. 
UtaU.  46  OLio  St.  473;  Bt  Bvat%,  69  Cal.  I. 

niajrer.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Two  questions  are  presented  for  our  coorid- 
eration  upon  ibis  appeal:  j!r>t,whelher  tbe  mat- 
ter published  by  the  appellant  was  puniabable 
as  a  conlempt  of  the  circ^iit  court;  tecond, 
wbelber  said  court  bad  authority  of  its  own 
motion  to  cite  tbe  appellant  to  appear  before  it, 
and  inQict  punishment  upon  bim  for  tbe  al- 
leged oHcnse. 

Vhe  Civil  Code  of  this  Stale,  section  650,  pre- 
Kribes  what  acti  and  omieainns  in  respect  lo  a 
court  of  Justice,  or  proceeiiin;^  tbereio,  shall 
be  deemed  lo  be  conlempls  of  IJie  authorily  of 


the  courL  They  are  as  follows:  Disorderly, 
contemptuous  or  insolent  behavior  towards  th« 

judge,  wbile  holding  tbe  court,  tending  to  im- 
pair its  authority,  or  to  interrupt  the  due  course 
of  s  ttiftl  or  oiber  judicial  proc^ings;  a  breach 
of  the  peace,  boisterous  conduct  or  violent  dis- 
turbance teodingto  Interrupt  tbe  due  course  of 
a  trial  or  Judicial  proceeding;  mistwhavior  in 
office,  or  other  willful  neglect  or  violation  of 
duty,  by  an  allomey,  clerk,  sheriff  or  other 
person  appointed  or  selected  lo  perform  a  judi- 
cisl  or  ministerial  service;  deceit  or  abuse  of 
tbe  process  or  proceedings  of  tbe  court  b^  ft 
parly  to  an  aclion,  suit  or  special  proceeding-, 
disobedience  of  anv  lawful  Judgment,  decree, 
order  or  process  of  tbe  court;  Bssuming  to  be 
an  attorney  or  other  officer  of  tbe  court,  and 
acting  as  sucb,  without  authority,  in  a  particu- 
lar instance;  rescuing  any  person  or  property 
in  tbe  custody  of  au  olilcer  by  virtue  of  ait 
order  or  process  of  such  court;  unlawfully  de- 
taining a  witness  or  party  to  an  action,  suit  or 
proceeding  wbile  going  lo,  remaining  at  or  re- 
turning from  tbe  court  nbere  the  same  is  for 
trial;  any  other  unlawful  iuteri'crcnce  with  tbe 
process  or  procfcdinga  of  a  court;  disotie- 
dicnce  of  a  subpcena  duly  served,  or  refunng 
to  be  sworn  or  answer  as  a  witness;  when  sum- 
mooed  as  a  juror  in  a  court.  Improperly  con- 
versing with  a  party  to  an  action,  suit  or  cither 
proceeding  to  tw  tried  at  such  court,  or  wjib 
any  other  person,  in  relation  to  tbe  merits  of 
sucb  action,  suit  or  proceeding,  or  receiving  a 
communication  from  a  party  or  other  person 
in  respect  to  it  without  immediately  disclosing 
Ibe  same  to  tbe  court;  di3ot)cdieDce  by  an  in- 
ferior tribunal,  magistrate  or  otBcer  of  tbe 
lawful  Judgment,  decree,  order  or  process  of  a 
superior  court,  or  proceeding  in  an  action, 
suit  or  proceedinfT,  eonirary  lo  law,  after  such 
action,  suit  or  pioceeding  shall  have  been  re 
moved  from  the  Jurisdiction  of  such  inferior 
tribunal,  magistrate  or  officer.  There  are  var- 
ious other  acts  in  the  Code  which  are  speciallv 
declared  punisbable  at  contempt;  and  it  au- 


ssylng  In  im  presence  that  be  will  go  to  jail  belors 
he  will  otiey  Its  order,  la  guilty  ot  oootempt.  Ex 
parte  Robinson,  Tl  CaJ.  609, 

But  it  Is  not  a  oontempt  to  disobey  an  onler  of 
court  which  la  not  aulhorlzed  by  law.  Lratcrv. 
People  ini.l  Jan.  Xl.  IBBO.  Bee  note  to  Com,  v.  Per- 
kiDB<Pa.)S  I.  It.  A.  £23. 

It  Is  not  contemnl  tor  defendant  in  a  divorce  suit 
to  retuso  or  fall  10  ot)ey  an  order  to  pay  temporary 
alimony.    Allen  v,  Allen,  TS  Iowa,  fiOi. 

But  It  has  also  been  held  that  a.  person  reTuslng 
to  jmy  alimony  u  ordered  Is  pi.l  ty  of  contempt 
where  be  bad  been  advised  not  to  pay,  and  it  I4  evi- 
dent tbat  he  did  not  Intend  to  paf .  Potta  v.  Potts, 
IS  West.  Bcp.  147.  BS  Micb.  tie. 

Bo  noapnyinent  of  alimony,  as  ordered,  t>y  a  de' 
fendant  who  ntieents  himself  from  the  State  and 
renders  personal  scrvloe  impossible.  Is  punishable 
OS  contempt,  where  service  is  made  upon  hlSBolld- 
tor.  Falrchllav.Falrphlld(N.J,lU  Cent.  Hep.  760: 
Ford  V.  Ford,  10  Abb.  Fr.  N.  8.  7B, 

A  btutmnii  wbo  refusea  to  oomply  with  an  order 
of  the  court  to  give  security  for  alimony  may  tM 
■d]u<l)<:ed  Rullty  ot  ooalempt,  Wright  v.  Wri^bt, 
T4  Wto,  i3i. 

Jnadivoroe  Suit,  a  district  oonit  In  Montana  has 
power  to  order  a  detcodsnt's  answer  strlokea  from 
the  Ble,  In  punishment  of  bis  disobedtenoe  of  ■□ ' 
der  to  pay  alimony,  wber  "     '  * 
8L.H.A. 


ident  and  abeent  from  the  Territory,  and  no  oUior 
punishment  can  be  resorted  to.  Zimmerman  v. 
Zimmerman,  T  Mont  Hi, 

Under  llie  CiillfornU  Code  of  Ctrll  Procedure, 
proof  of  inability  of  a  person  imprisoned  for  oon- 
tempt in  refusing  lo  pay  alimony  as  directed  br 
the  court,  to  comply  with  suDb  order,  entitle*  blm 
to  b IB  discharge.    Re  Wilson.  TS  Cal.  MO. 

A  tBtiure  to  pay  Blimimy  as  dir«cto<1  by  the  court 
is  a  olTil  contempt:  and  a  person  impi-lsoncd  ibere- 
for  la  in  custody  as  under  ua  execution.    ililJ. 

Au  assiftuoe  in  Insolvency  wbo  refuses  to  comply 
wltb  BDordor  to  pay  into  court  tbe  money  In  his 
hnuds  may  be  punished  for  contempt,  Buhlert  v. 
Buporior  Court,  M  Cal.  87. 

The  failure  to  produce  the  iKtdy  of  the  person 
named  In  a  writ  of  habeas  corpus,  wbo  was  In  the 
custody  of  the  person  served  with  tbe  writ,  Is  a 
contempt  committod  in  the  faoe  of  the  oourt,  Ec 
parte  Stcmcs.  T7  Cal.  158. 

A  sheriff  who  rcfuH's  to  release  a  prisoner  ordered 
to  lie  discharged  on  bnlicas  cnrpus  la  guilty  of  con- 
tempt of  court.    Re  Vanvuver  rFenn.)  Jan.  10,  ISn. 

A  party  to  a  suit,  who  is  l>ound  by  the  decree. 
may  be  guilty  of  oontempt  by  a  pertlnaoloui  oppo- 
sition to  It,  or  by  a  refusal  to  obey  It,  and  aaaert. 
ing  a  dtrrerent  right  or  title  from  tbe  ona  alleged 
and  enforced  by  him  In  the  suit  Tciaa  v.  WhtU 
("R*  ChUea")  SB  U.  a  et  wall  UT  in  L.  ad.  OK. 


Btaib  or  Okeoos  t.  Kaibbr. 


thorizea  every  court  of  Justice,  and  eTcry; 
IndicilJ  offii^er,  to  punigh  cantempt  by  fine  or 
impriBODDieDt,  or  both,  but  proTides  tnal  nich 
fine  sball  Dot  exceed  (300,  nor  tbe  imprison- 
ment six  mODlbs,  and  Ibnt,  when  tbe  contempt 
is  not  one  ot  Ibosa  mentioned  In  EubdiviBiDns  1 
«nd  2  ot  section  650,  or  subdivisioD  1  of  sec- 
tion OIB.  whicb  empowrn  every  judicial  offi- 
cer to  preserve  and  enforce  order  in  hla  im- 
mediate presence,  etc.,  il  must  appear  tbat  tbe 
rigbt  or  remedy  of  a  party  lo  an  action,  suit 
or  proceedinf;  wu  delealed  or  prejudiced 
tbereby  before  the  contempt  can  be  punisbed 
otlierwlse  tban  by  a  fiue  not  exceeding  flOO. 
§651. 

Section  659  of  tbe  Code  provides  tbat  "when 
«  contempt  la  comroitted  in  tbe  immediate 
Tiew  and  prwence  of  Ibe  court  or  officer.  It 
may  Im  punisbed  aummnill/,  for  wbicb  an 
■order  must  l>e  mode,  reciting   the  facts  as  oe- 


is  Ibereby  euillv  of  a  contempi,  and  tbat  be 
be  punisbed  as  tbereio  prescribed; "  and  section 
-658  provides  that  "in  cases  otlier  tban  ttiose 
Dientioned  In  section  653  [Hi],  before  any 
proceedings  can  be  taken  tberein,  tne  facts 
constituting  the  contempt  must  be  shown  by 
an  affidavit  presented  to  Ihe  court  or  Judicial 
officer,  and  Iliereiipon  sucb  court  or  offloer 
may  either  matte  an  order  upon  the  person 
charged  to  show  cause  why  he  should  not  be 
arrested  to  answer,  or  issue  a  warrant  of  arrest 
lo  bring  sucb  person  to  answer  in  tbe  first  in- 

Secllon  655  provides  Ibat,  "In  the  proceeding 
for  a  contempi,  tbe  State  is  Ibe  plaintiff.  In 
ali  cases  of  public  interest  the  proceed iog  may 
be  prosecuted  bv  the  dial  tiet  attorney  on  behalf 
«f  tbe  Blate;  and  in  all  coses  where  tbe  proceed- 
ing is  commenced  upon  Ibe  relation  of  a  private 
p:irly,  such  party  ahalt  he  deemed  a  co  plaintiff 


Tbese  various  sections  of  the  C!ode  not  only 
provide  wbat  acts  sball  be  deemed  coptempta, 
and  point  out  tbe  mode  of  procedure  for  their 
piinisbment,  but  strongly  indicate  tbat,  when 
tbe  act  conatitutiag  the  contempt  is  not  com- 
milled  in  tbe  immediate  view  and  presence  of 
tbe  court  or  ofBcer,  it  must  be  sucb  ao  one  as 
la  calculated  lo  affect  the  right  or  remedy  of  a 
party  in  a  liligalion. 

Section  6S1,  which  limits  tbe  punishment  to 
a  fine  not  exceeding  |10U,  unless  it  appear  tbat 
the  right  or  remedy  of  a  party  to  an  action, 
suit  or  proceeding  was  defeated  or  prejudiced 
by  the  contempt,  clearly  shows  Ihls.  If  this 
new  be  correct,  it  follows,  then,  that,  unless 
the  mailer  published  by  the  sppellaQt  consti- 
tuted a  cooterapt  under  subdivision  1  or  3 
of  said  section  660,  or  under  subdivision  1 
of  seclion  916,  or  aSccted,  or  tended  to  affect, 
the  right  of  a  party  to  a  liiigatioo  peadlai;  in 
said  court,  or  before  the  Judge  ibereof,  it  does 
not  come  within  the  purview  of  Ihe  Code.  But 
counsel  for  the  respondent  urge  tbat  a  court  of 
justice  has  power  to  punish  tor  contempt,  and 
tbat  its  power  in  that  respect  cannot  be  limired 
by  statute.  This  is  undoubtedly  true,  so  far  as 
it  is  necessary  to  maintain  order  In  the  conduct 
of  its  busiuess,  and  in  Ihe  enforcement  of  its 
Jurisdiction.  Thv  Letcislsture  could  as  well 
abolish  tbe  courts  ouirit|;hl  as  to  deprive  tbem 
of  the  power  to  punish  for  contempt  those  who 
impeded,  obstructed  and  embarrassed  tbe  ad- 
ministration  of  tbe  law.  It  would  paralyza 
Ihelrfunctiona.and  render  tbeirprocess,  orders, 
decrees  and  Judgments  mere  brutum  fulnun. 
But  whether  they  possess  inherit  authority  to 
punish  ts  contempt  acts  which  do  not  affect 
causes  actually  pending  before  them,  alihoui;b 
the  acts  lend  to  degrade  Ibe  court,-  and  bring 
the  administration  of  Justice  Into  disrepute,  has 
never  been  conceded  in  this  country.  Counsel 
for  respondent  have  cited  In  support  of  that 
doctrine  from  the  American  dcciainns,  fHatt  <r. 


The  power  to  punish 
Junctloa  is  [ncIdOQt  to  the  power  to  grant  an  Id- 
Jurctloa.  Mouror  v.  State,  S  Weat.  Rep.  MT,  !07 
Ind.  sae.  Bee  H«  Nlthol'.  64  N.  Y.  TB:  People  ». 
■CSmpbell.  40  S.  T.  IJB;  Albnny  City  Bank  v.  ficher- 
Ii]erhom,8PalTe.3r.!.lN.Y.Cb.L.ed.7S^  Ii«Bmet- 
1iur9t,4How.  Pr.See. 

Tbe  purpose  of  the  Statute  for  the  pualsliment 
Of  ooDlempt  Istoenforoe  obedienoeto  theordera 
ol  the  court,  not  to  punish,  but  only  atter  the  con- 
tempt Isproredto  Imprison  the  deUQqucnt  until 
the  order  of  the  oourt  iBOOmpllcd  with  or  hedls- 
cliqriied  BCcordlDgr  tj!!  lav.  Ex  parte  Wrifcbt.  69  Ind. 
fiI2:  M'Cradie  v.  Benlor,  i  Palfte,  BTS,  8  N.  T.  Ch-  L. 
ed.47T. 

la  a  prooeedhiB  tor  contempt  for  violation  of  an 
Injunatloo,  it  Is  tbe  satlafaoUoD  of  tbe  offended 
dignity  ofthelaw  and  the  vlndlcnMonof  tbe  re- 
spect due  to  trlbuDiUs  Of  justice  which  ooU  for  the 
Inlerpoaltlon  and  puuishnient.  Conover  v-  Wood, 
B  Abb.  Pr.  sa 

Courts  eiercteliiK  both  ooinnion-law  and  chanoery 
Jurisdiction  may  Issue  flnal  orders  ot  InJunoUon 
which  cannot  be  dleputsd  and  their  validity 
broiiR-ht  Into  question  In  prucee<ilni!«  on  an  attach- 
ment for  contempt.  Central  D.  Telepb.  Co.  r.  State, 
->  WffiL  Bcp.  XtX.  110  Ind.  2011. 

Allliougb  an  Injunction  be  Irrefnilarlr  obtained. 
K  i»  sCOl  an  order  of  the  court,  and  must  be  dls- 
-ohur^nd  before  it  ean  be  diaobeyed.   Uowe  v.  WIl- 


UTLOC 
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However  hastily  or  [mprovlitenUy  an  Injunction 
may  be  ttranled,  It  Is  valid  until  annulled  by  the 
court  Brantlog  It.  or  reversed  on  appeni,  and  until 
such  time  It  Is  entitled  to  obedience.  If  It  Is  dis- 
obeyed the  party  aan  be  punished  for  oontempt^ 
Erie  R.  Co.  v.  Bamsey.  4S  N.  Y.  BH. 

Tbat  be  was  advised  by  oouneel  and  believed  that 
theorderof  injunctlonwaa  null  and  void,  and  that 
he  acted  upon  such  advice  and  belief.  Is  not  an  on- 
iwer  totJiB  prooeodlnj  for  oonlcmpt.  Koosevelt 
V.  Edson,  1  How.  Pr.  iN.  B.)  250;  People  v.  Kdson. 
IS  Jones  *  S.  EKTj  People  v.  Comptou.  1  Duer,  tSS; 
I^nslnR  y.  Boston.  T  Paige.  384,  4  N.  T.  Cb.  L.  od. 
190,  Kogeis  V.  Palenon.  4  Paige.  4£e.  a  N.  Y.  Cb.  L.  ed. 
Si4:  Hawley  V-  Bennett,  4  Palse,  183,  8  N.  Y.  Ch.  lb 
ed.  BS7:  Re  Fenny.  4  Nat  Bankr.  Reg.  •TO. 

Id  equity  a  party  may  be  punished  as  for  a  con- 
tempt when  he  has  knowingly  and  designedly  dons 
acta  which  be  knew,  at  tbe  time,  the  court  had,  by 
an  order,  prohibited  hfm  from  doing,  although  at 
the  time  no  order  had  l)een  eeri-ed,orln  fact  en. 
tered,  but  had  only  been  directed  to  be  entered. 
People  V.  Brower,  4  Paige.  405,  8  V.  Y.  Ch.  L.  ed. 
401;  Hull  V.  Thomas,  S  Edw.  Ch.  etO.  B  N.  T.  Ch.  U 
ed.640:  Stater.  Dwyer.41  N.J.  I-SG;  Livingston  v. 
Bwlft,  la  How.  Pr.  S;  BtnlTord  v.  Brown,  4  Falge, 
880.  8  N.  Y.  Cb.  I-  ed.  470;  Vacsandau  v.  Rose.  > 
Jac  &  W.  284;  Bodlcott  V.  Mathls,  B  N.  J.  Bq.  110; 
Cape  Hay  &  S.  L.  R.  Co.  v.  Johnson,  88  M.  J.  Bq.4Hi 
People  T.  Oompton,  1  Duer.  H& 
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MarriU.  IS  Aife.  884,  and  Btuart  t.  PtovU.  i 

DL  MB;  bntliisweJlundenlood  that  the  rourla 
of  the  UtLer  Biale  have  since  beld  quite  to  the 
coDtrarr-    Stores  t.  Pei^,  79  DL  46. 

Id  State  t.  AnOtTton,  40  Iowa,  EOT,  tbe  Bu- 
preme  Court  of  tbst  Slate  beld  tbat  the  publl- 
caiioD  by  an  attoroey  o!  aa  article  in  a  cewg- 
pnper  rriticising  the  nilingB  of  a  court  In  a 
CBU«c  tried  sod  determined  prior  to  the  pufati- 
CBlioadfd  Dot  conslituie  coDlempt  puniahable 
bj  the  court,  and  referred  approvio^l;  to  i>un- 
iiam  T.  b'tatc,  0  Iowa,  2i6,  io  which  it  was  beld 
that  the  publicailon  of  articlea  In  a  newspaper 
leflectlDfc  upon  the  cotidiict  of  a  judge  Id  rela 
tion  to  a  caute  pending  Jn  court,  whlcb  had 
been  diflposed  of  before  the  publication,  how- 
ever unjust  and  libelous  Ule  publication  might 
be,  did  not  amouni  to  contemptuous  or  violent 
WbBTtor  tonarda  the  court,  under  chapter  94, 
Code  1851,  of  that  Slate,  nor  tbat  aach  articles 
were  so  calculated  to  impede,  embamiss  or  ob- 
struct the  court  in  Ibe  admlniBlrHlloD  of  the 
law  aa  to  Justify  Ihe  summary  punisbment  of 
the  offender  unaerthat  chapter.  The  iobeient 
pover  of  a  court  of  Justice  to  punish  for  con- 
tempt one  who  commits  acta  which  have  a 
direct  tendency  to  obetnirt  or  embarrass  Its 
proceediogs  In  matlers  pending  before  it,  or  to 
influence  decisions  rcgardini;  such  maltera,  ia 
nndoubted;  but  it  can  bardly  be  maintained, 
from  the  adjudications  had  upno  the  sub]e(;t 
In  the  various  States,  Chat  such  power  la  brand 
enough  to  vest  in  the  court  Ibe  aulhorlCy  to  so 
puniMi  anyone  for  criticising  the  court  on  ac- 
count of  iu  procedure  in  matters  which  have 
fully  terminaied,  however  mueb  its  dignity  and 
■landinK  may  he  afTected  thereby,  however  un- 
just, rude  or  boorish  may  be  the  criticism,  or 
whatever  may  be  its  effect  in  bringing  the  ad- 
mlDlstratlon  of  the  law  in  disrepute.  In  any 
event,  it  seems  to  me  that  the  Legislature  has 
authority  to  limit  the  ponerof  (Miirisin  ref»rd 
to  matiera  of  coulempt  to  the  punishment  only 
of  such  acts  as  are  specified  In  tbe  sectiuns  of 
the  Code  above  set  out.  Nor  can  I  discover 
■oy  reason  why  Ibe  Lej^glnture  does  not  pos- 
eesa  aulbority  to  prescribe  tbe  mode  of  proced- 
ure to  be  observt^  by  the  courts  in  tbe  exercise 
of  their  power  to  puniah  in  such  cases.  The 
proceediug  Isnota  pergonal  matter  of  the  court. 
The  Stale  Isa  plainiilT  Inall  casps  of  that  char- 
acter. But,  when  the  actaconalitutlngthecon- 
tempt  are  cotnmilled  in  tbe  presence  of  the 
court,  it  may  take  judicial  cognizance  of  them, 
and  inQict  summary  puolshment.  It  Is,  how- 
ever, required  to  make  an  order  reciting  tbe 
sets  as  occurring  in  its  Immediate  view  snd 
presence,  and  determine  tbat  II le  person  pro- 
ceeded against  is  thereby  guilty  of  a  contempt 
and  ihal  be  be  punisbed,  etc.  As  I  view  Ihe 
saiil  sections  of  tbe  Code,  ihey  are  little  more 
than  declaratory  of  tbe  law  upon  the  subject 
of  contempt  as  understood  by  a  large  portion 
of  tbe  courts  of  tbe  several  Btales  at  the  tlmp 
of  their  adoption.  They  provide  every  means 
neccRsary  to  the  preseiVMtion  of  order  and  de 
corumin  tbe  presence  of  the  couria  of  the  State, 
while  engn^  in  the  transaction  of  tbelr  busi 
ness,  for  the  enforcement  of  obedience  to  Ibeir 
lawful  Jud)cments,  decrees,  ordeis  and  pioc- 
e)4!es,  and  for  the  performaDOe  of  offlclal  duly 
upon  ihp  part  of  ibeirofBcers.  Whether,  there 
fore,  Ibe  said  matter  published  by  the  appcl- 
8L.R.A. 


lant  consHtuteiJ  a  contempt  depends  upon 
whether  it  falls  witbin  any  of  the  cases  Bp«ci> 
fled  in  said  sections;  and  whether  the  circuit 
court  had  aulbority,  of  its  own  motion,  to  cite 
the  appellant  to  appear  before  It.  and  inflict 
upon  bim  the  punishment  imposed,  depends 
upon  whether  the  offending  was  done  io  tbs- 
Immedfate  view  and  presence  of  the  court 

For  what  piirpoee  or  with  what  tnleni  th* 
appeltanl  putilislied  the  said  matter,  unless  tt 
~  ~~   '~   create  an  Idle,  silly  sensation,  is  an 


expected  to  gain  any  advantage  from  such  a. 
profusioo  of  extravagancy,  nor  have  supposed 
that  abaif-niite«)  person, even,  would  give  any 
credence  to  his  jtrotesque  account  of  the  affain 
of  Jackson  County  referred  to  In  his  prodno- 
tion.  Why  any  man  otiier  than  an  addle- 
brained  lunatic  should  print  such  absurd,  ri- 
diculous stuff  In  a  newapaper  Is  diflicull  to 
Imagine.  Tbe  indulgence  in  such  shilly-shally 
by  managers  of  oewspaiiers  Indicates  a  nunift 
on  their  part  to  abuse,  vilify  and  Insult  oO- 
dais  selected  10  administer  the  affairs  of  gov- 
ernment, however  devoted  and  faithful  to  Um 
public  Interests  those  ofliclals  may  be.  Such  a 
course  only  lends  to  Incite  anarchv,  the  moot 
danEerons  and  dreaded  enemy  with  which  a 
republican  government  has  to  contend.  It  la 
well  known  to  this  court,  and  to  the  rommun- 
ity  generally,  that  no  such  condition  In  the  Ju- 
dicial matters  of  "southem  Oregon"  as  Iim 
appellant  endeavored  to  represent  exists,  snd 
that  nOBuch  ahusesss  he  depicted  prevail  tJicrc, 
but,  upon  the  contrary,  that  Justice  ia  aa  well 
and  fiiithfutly  administered  In  that  lucahty  aa 
in  any  other  part  of  the  State.  Yet  the  appel- 
lant, the  editor  of  the  newspaper,  whose  dt-sit* 
should  only  be  to  have  upriglil  and  com- 
pcleol  ofUnHlsintbeadminiFtrationof  ibe  local 
affairs  of  bis  section,  where  be  consistently  can 
lake  pride  in  having  them  so  regarded  1^  lb* 
communltT  and  Ibe  world  at  large,  makes  nm 
of  his  poaitioh  to  traduce  and  detcrade  tbem. 
Inatend  of  attending  to  bla  Luaiiicas  of  impart- 
ing U!<eful  Information, — Instead  of  a«>istine  la 
building  iiptbecommunilysad  its inxtitiil ions, 
—  be  acts  tbe  part  of  an  iconoclast.  Tbecoursa 
pursued  by  such  persons  is  a  poailive  rlsrosstt 
and  Injury  to  soeiely.  It  Is  a  poor  requital  for 
Ibe  faithful  aervices of  tbe  icarnel  Judge  wlio 
presides  In  tlie  ftrsl  Judicial  district,  end  wbom 
the  people  thereof  selectiKl  to  dftcrmine  ih» 
law  In  their  matters  of  dilTerence.  to  subject 
him  to  B  wholesale  clmrge  of  dereliction  of  duty, 
coming  from  wbatever  source  it  may. 

The  publication,  scconling  to  the  general 
deflnilion  given  by  B tack Klone,  and  by  anm» 
of  the  more  modern  law-writers,  upon  the  sub- 
ject, would  probably  constitute  contempt,  but, 
under  Ihe  Code  of  this  State,  It  does  not;  nor 
do  I  think  it  would  according  to  Ihe  weight  of 
dpclsionx  made  under  tbe  Constiiuiiona  of  1b» 
various  Suilea.  If  it  bad  rejected  upon  Iha 
conduct  of  the  court  with  rcfi  rence  to  a  pend- 
iog  suii,fliid  tended  ia  aay  maimer  to  influen'^ 
its  decision  therein,  it  would  unquestionably 
hare  been  a  contempt:  but  it  was  nuL  ahowa 
that  any  suit  was  then  pending  tiv  which  thft 
riKhia  of  aoy  litiRant  were,  or  could  have  been, 
Hffected  bv  It.  The  article  Itself  states  Ihst  the 
court  had   ordered   an  Investigation  Into  tli* 
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"wbyswid  whereforu"  of  a  malertal  wltnen' 
diMppearlng  In  a  criniinal  case,  in  vblch  his 
teHtlmony  was  needed  lo  cooTlct;  but  tt  does 
not  apprar  fa  tbe  proceeding;  Tor  coalempt  that 
iucb  was  tbe  tncl,  nor,  aa  I  can  Bee,  Ibat  It  was 
calculHledlolufliiencelbedeciaiODlD  tbatmat 
ler.  It  appeara  to  have  lieeo  a  vague,  wanton 
fault-flndinK  tn  re'ard  lo  tbe  geoeral  manner 
In  nblcb  ofDctsl  dul;  In  tbat  part  of  Ibe  Stale 
bad  been  peiformed,  not  arising  lo  tbe  dignity 
of  a  critldsm,  nor  entitled  to  any  notice  nhnl- 
ever.  If  the  pulillsbers  of  sucb  contemptible 
artlclpa  are  left  atone  to  breathe  and  aoent  their 
own  fetiii  exhalations.  It  will  be  the  moat  aolt- 
able  punlsbraeat  which  can  be  inflicled  upon 
them.  If  Ibe  act  were  aiicb  an  one  u  could 
have  been  in  tbe  ImmeitlHle  view  and  presence 
of  Ibe  coon,  it  would  doubtleaa  have  been 
what  is  termed  a  "direct  contempt;"  but,  It  not 
bavlng  been  m>  commill^.  and  not  loTolving 
a  direct  dlaobedlence  to  any  order  of  the  court, 
It  romea  wltbln  tbe  claw  denominated  "con- 
nruciive  contempia."    20  Am.  Law  Reg.  Ii7. 


In  proceedings  to  punish  tbat  clan  of  con- 
lempin,  it  is  neceenary  tbat  a  proper  infnrni». 
tion  should  be  filed  before  tbe  court  is  aulLor- 
ized  to  act  in  Ibe  malter.  Said  section  UOS  of 
tbe  Code,  above  set  out,  nmkes  It  impcratl?* 
tbat  the  facts  constituting  thefonleinpl  in  Buch 
cases  must  be  shown  by  an  aflidsril  presented 
to  the  court,  etc..  t>efore  the  preceding  can  b» 
taken.  "Tlie  power  of  a  court,"  said  Wallane, 
J.,  in  Baieh^der  v.  Moore,  43  Cat.  414,  "lo 
punish  tor  an  alleged  conU'mplof  tta  authority, 
though  undoubtM,  is  in  its  nnlure  arbitrary, 
and  Its  exercise  Is  not  to  be  upheld  except  un> 
der  the  circumalancea  and  in  tbe  manner  pr»- 
tcrit>ed  bv  law." 

I  am  of  tbe  opinion,  therefore,  that  the  court 
was  not  authorized  lo  proceed  in  the  matter  of 
Its  own  motion;  nor  was  the  court  empowered 
to  puniiib  the  appcllanl  by  imprisonment.  Sw 
tlon  Ml  of  tbe  Code,  above  referred  to,  la  d» 
cisiTe  upOD  that  point. 

Tlu  ilteitioA  appeaieifroM  nui*t  Uter^on  t$ 
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1.  ApvoTistoBlBKoaBteaet  ftw  theiale 

of  iMhlpropePtjr  tfaattbetttleutobe  paned 
upon  br  toe  purobaaer's  lawyer  or  oonTeTanodT 
doei  not  make  bis  deolalon  that  the  title  (■  rood 
a  condition  preoadeat  to  tbe  vendor's  rlsbt  to  au- 
toroe  tbe  perfomiaiMe  of  tba  oontraoL 

t.  A  atipnlatton  thftt  tb«  tttl«  to  raal 
e«t»t«  inkll  be  **flnt  elan"  ine«Di  nothliiK  more 
thHO  it  shall  be  marketable. 

8*  The  pr— nwipHom  of  dMiitfa  of  «■•  who 
left  home  forcausea  unknown  and  baa  not  been 
■eeo  or  beard  of  br  hie  tamllr  or  friends  tor  up- 
wards of  twentr-four  rcais,  aod  who,  wbeo  last 
■con,  was  about  twentr-three  jean  old,  uomar. 
Ill  d.  dfeslpated.  In  feeble  health  and  In  destitute 
oondltlon,  belns  In  want  of  olotfalos,  ts  not  suffl- 
dantlr  ■tmng  to  make  marketaUe  a  title  to  real 
astute  whloh  depends  on  Us  death. 

U|n11U,U0IU 


_       .   _ ,    _    e  Court, 

Fiflb  Deriarlment,  affirming  a  juilgmentof  Ihe 
Monroe  Equliy  Teim  in  favor  of  defendant  In 
eo  action  to  enforce  specific  petformance  of  a 
contract  lot  tbe  puichaae  of  certain  real  ealaie^ 
Affirmed. 

Sialement  by  Brown.  J.: 

A(tpe»\  from  a  Judgment  of  tbe  Qeneral 
Term  of  ibe  Flfib  Department  nfflrming  a 
Judgment  entered  upon  a  decreeof  Ihe  Special 
Term.  Tbe  action  was  for  the  specific  per- 
formance of  a  contract  lo  purcbase  real  estate. 
In  March,  1858,  Oiles  B.  Richardson  died  Id 
testate,  seised  of  tbe  property  In  question,  leav- 
lag,  aurvivinghlm, his  widow,  Mar;  P.Ricbard- 
aoD  aadlwosoaB,WilhamH.  andOilesB.,  Jr. 
Oltea  B..  Jr.,  wu  bom  on  May  10,  1810,  and 
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lived  with  bli  molber  at  Pittsfnrd,  Tfonro* 
Connty,  until  ISOa  At  tbat  time  be  waa  un< 
married,  waa  In  poor  health,  was  very  disri* 
paled  and  bad  no  business.  In  May,  1883,  he 
left  bomeand  about  aweefe  thercaflerwasseen 
sn  acqu 

.IS  then  ii  _      .   . . 

of  clothing,  and  stated  that  be  waa  soing  to 
Troy  lo  procure  work.  From  lliat  lime  until 
the  trial  of  tbe  action  he  bad  not  been  seen,  and 
none  of  bis  friends  or  merabera  of  bis  familv 
ever  heard  anything  of  him.  In  April,  18TB, 
his  mother  and  brother,  by  deed,  convoyed  the 

Property  in  question  to  the  plaintiff's  grnnlora. 
'be  deed  recited  that  tbe  grantors  were  the 
sole  heita  at  law  of  Gilea  B.  RichHrdson,  do- 
ceaaed,  and  that  It  was  intended  to  vest  tbe  ab- 
•olule  title  to  s^d  lands  in  the  party  of  tbe 
second  part;  tbat  tbe  deeil  was  executed  upon 
the  assiimpllon  Ibat  Gllea  B.  Itlclmrdmn,  Jr., 
waa  actually  dead.  The  contract  between  Ibe 
parties  to  tula  action  for  tbe  sale  of  tbe  Inod 
provided  tbat  the  lllle  waa  lo  be  "Brst  class," 
and  was  10  be  passed  upon  by  a  lawyer  or  con- 
veyancer to  be  designated  by  the  defendant, 
Tbe  defendant  refused  lo  take  the  property  on 
the  ground  that  the  tlila  waa  not  a  merketabls 

Further  facta  appear  In  the  opinion. 


aiimed  to  be  dead,  udIgss  it  Is  afflrmativel7 
proved  that  be  wsa  alive  wiUiIn  that  time. 

Tbe  legal  presumption  is  apart  from  anj 
statutory  rule,  that  as  Richsrdsoa  bnsnotbeea 
heard  from  for  seven  jears  and  more,  by  per- 
sona, who,  if  he  bad  been  alive,  would  natural- 
Shave  beard  of  bim,  be  ia  presumed  to  have 
ed. 

Lawson,  Prestunp.  Et.  Rule  4S,  ml  900- 
SOS. 
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Aod,  baTinc  been  UDmtrried  wben  last 
koovD  to  be  sliTe,  be  wilt  be  preaumed  to  have 
died  without  lawful  Isaue. 

LawMiii,  Prefump.  Et.  Rule  41,  p.  197; 
Phillips,  Bt.  pp.  B88,  839. 

The  presumplioD  slone  ii  enough  to  make  a 
title  mere  haul  able. 

Biliary  v.  Waller,  12  Vm.  Jr.  2S9:  Emen/y. 
Groeotk.  6  Madd,  M; Prim.T r,  Watl»,  a  Madd. 
M:  fliionv.  iHran,  8Bro.  Ch.  510;  Lyddm-v, 
Wilton,  2  Alk.  30;  Ten  Broeekt.  Livi-ngtton,  1 
■Johns.  Oh.  857, 1  N.T.  Cb.  L.  ed.  170;  M'Comb 
T.  Vi'Tisht.n  John§.  Cli.  288,  1  H.  Y.  CU.  L. 
€d.  1077;  Brooityn  Park  Comrt.  v.  Armtlrong, 
4I1N.  T.  214;  OwTVT.  ?*'»',  18 How.  Pr.  118; 
Shrivtry.  Slirit^,  86  N.  T.  678;  fUapyl'on  v. 
&tttt.  16  Ves.  Jr.  274;  SehulU-v.  Bote.  65  How. 
I^.  7B;  Flemingv.  Burnfiam,  1  Cent.  Rfp.  267, 
100  N.  T.  1;  OtHnger  y.  Stra^urffo;  88  Hun, 
466;JipT.ffly«A.5Cent.Rep.37B,103N.y.5a5. 

Mr.  Gcoree  F.  yeom&n.  for  respondent; 

The  decision  of  the  defendanl's  atlorneya 
tbal  Ibe  tlile  was  not  good  isabartothUaclioti 
wbelber  the  altorneja  were  right  or  wrons  sb 
to  the  Tact. 

ffudaon  V.  Bvek,  L.  H.  7  Ch.  Dfv.  683;  WiB- 
tarn)  V.  EdtBardi.  2  Sim,  7B;  Oray  v.  Central 
R.  Co.  11  Hun,  70. 

Where  there  is  an  executory  contract  to  pur- 
chase, and  In  it  the  veadee  nas  reserved  the 
rijrbt  to  examine  and  decide  aa  to  some  fact  be- 
fore executing  tb^  contract,  bis  decision  i«  con- 
clusive, if  made  in  good  Tailb. 

NoU  on  stlpulullons  to  saiisfy,  18  Abb.  N. 
C.  48;  MeCormiek  H.  Maeh.  Co.  v.  CMm-mon. 
S3  Minn.  82,  81  Alb.  L.  J.  857;  Biitgerly  v. 
Thayer.  1  CcnL  Rep.  62, 108  Pa.  281,  88  Alb. 
L.  J.  82;  MeClurt  v.  Briggt,  1  New  Eng.  Rep. 
621,  68  Vt.  82, 88  Alb.  L.  J.  323;  Exhaust  F«n- 
tilntor  Go.  v.  Chicago,  M.  dt  81.  P.  R.  Co.  68 
WiB,  218,  84  Alb.  L.  J.  77. 

A  pmumptloD  from  the  lapse  of  time  will 
Dot  arise  io  support  of  a  title  as  against  a  pur- 
ctifflser. 

H/iriTfrv.  Shriter,  66  N.  T.  B84;  Atkinson, 
Marketable  Tlllee,  pp.  410,  420;  Wood  v. 
Squire',  1  Hon,  481;  Moi-ey  v.  Farmers  L.  &  T. 
Co.  14  N.  T.  SOS;  Pomeroy,  Spec  Perf.  g  20B. 

Where  a  party  leaves  home  fempoiarilj,  with 
the  intention  of^returning.  the  presumplion  of 
death  will  arise  after  the  lapse  of  seven  years, 
if  he  is  not  beard  from;  but  where  he  left  with 
the  Intention  of  remaining  sway,  the  presump- 
tion do('8  not  arise  unlil  inquiry  has  been  mude 
■t  the  place  to  which  he  went,  and  it  then  ap- 
pears that  he  has  been  abf^ent  from  that  place 
lor  more  than  seven  years  without  being  heard 
of.  Where  it  does  not  appear  what  Ihe  inient 
was  st  the  time  of  leaving,  lUe  court  will  not 
presume  the  Intent  of  returning  In  order  to  be 
able  to  presume  the  death.  A  presumption 
will  not  be  made  to  base  a  presumption  upon. 
■  Wharton,  Ev.  8d.  ed.  g  1235. 

The  stHlutoty  presumption  does  not  apply, 
except  as  atrainst  the  owner  of  a  life  estate. 

Code,  §  B41 :  Oerry  v.  Pott,  ]  8  How.  Pr.  120; 
Merritt  v.  TAompton,  1  Abb.  Pr.  223;  tfeCar- 
ta  V.  Camil,  1  Barb.  Ch.  462,  Q  N.  Y.  Ch.  L. 
ed.466. 

Brown.   J.,  delivered  the  opinion  of  the 

The  prorUoD  that  the  title  was  to  be  passed 
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'upon  by  the  defendant's  lawyeTorcnaveyanc<'r 

did  not  make  the  decision  of  the  conveytncer 
ibat  the  tide  was  good  a  condition  prece<lentto 
the  right  of  the  plaintilT  to  enforce  tbe  per- 
formance of  the  contract.  If  a  decision  to  that 
effect  was  refused  unreasonably,  the  failure  to 
obtain  it  would  not  defeat  a  recovery;  and  It 
would  have  been  unreaaonsbly  refused  If  ia 
fact,  and  beyond  all  dispute,  tbe  title  was  good. 
FoUiard  v.  W.iUaa,  3  Jolins.  895;  Tlurniat  y. 
f'levry,  26  N.T.  28;  BrooHjrn  T.  Brooktgn  City 
R.  Co.  47  N.  T.  475;  Bmairy  Nat.  Bank  v. 
A'eu  Tork,  88  N.  T.  886;  Duplex  Safety  Boiler 
Co.  y.  Garden.  101  N.T.  888.  2  CenL  Rep.  879; 
DoU  y.  Nohh,  116  N.  Y.  230. 

Tbe  stipuintton  that  Ibe  title  should  be  "first 
clsM"  could  menu  nothing  more  than  that  it 
should  be  marketable.  T^e  trial  court  refused 
to  find  that  Giles  B.  Richardson,  Jr., was  de«d, 
and  It  did  find  that  there  was  no  evidence  "as 
to  whether  or  not  he  was  dead,  except  the  pre- 
sumption, If  any,  which  ts  raised  from  the 
facts  bereinbefore  stated  with  reeard  to  bim." 
It  found  as  conclusion  of  law  "that  the  title  of 
the  plaintiff  Io  said  premises,  depending,  as  it 
does,  upon  tbe  diepuied  question  of  fact,  is  not 
a  marketable  title,  and  that  the  defendant  was 
entitled  because  of  said  defect  to  refuse  Io  carry 
out  tbe  said  contract." 

It  is  an  esrablisbed  principle  of  law  that 
eveiT  purchaser  of  real  estate  ia  entitled  to  a 
marketable  title,  free  from  incumbrances  and 


6S6;  Ddatan  y.  Duvean,  40  N.tY.  485. 

A  marketable  title  is  one  that  is  free  from  ■ 
reasonable  doubt  There  is  reasonable  doubt 
when  there  la  uncertainly  as  to  some  fact  ap- 
pearing in  tbe  course  of  its  deduction,  and  Ibe 
doubt  rnust  be  such  as  affects  the  value  of  the 
Isnd,  or  will  inlerfere  with  its  sale.  A  pur- 
chaser is  not  to  be  compelled  to  take  property, 
the  poMesaion  of  which  he  may  be  compelled 
to  defend  by  litigation.  He  should  have  a  title 
that  will  enable  him  to  bold  his  land  In  pt:ace. 
and,  if  he  wishes  to  sell  ll,  be  reasonably  sure 
that  no  flaw  or  doubt  will  arise  to  disturb  its 
market  vslue.  Brooklyn  Park  Comrt.  y.  Arm- 
strong, 45  N.  T.  234;  ShHtmr  y.  Sfiriur,  86  N. 
Y,  676,  and  CB.sea cited;  Hdlreigel  y.  Manning, 
97  N.  Y.  66:  Flemivg  v,  BunJiam,  100  N.  Y. 
1,  1  cent.  Rep,  267;  Ferry  v.  Sampton,  118 
N.  Y.  415;  Moon  t.  William:  116  N.  T.  5S6; 
Saai/ne  v.  Lyon,  67  Pa,  436;  Doiie  v.  Norcrois, 
21  N,  J,  Eq.  827, 

"It  a  tllle  depends  upon  a  fact  which  Is  not 
capable  ot  satisfactorv  proof,  a  purchaser  can- 
not becompelledtotakelt."   Shrivery.tiATi'Ber, 

It  was  said,  however,  In  Ferry  t.  Sampmm, 
taj/ra,  that  "the  rule  is  not  absolute  that  a  dis- 
putalile  Fact  not  determined  by  the  Judgment  ia 
10  evei7  case  a  bar  to  the  entorcement  of  the 
sale.  It  depends  in  some  degree  upon  discre 
tion.  If  the  existence  of  the  alleged  fact  which 
is  supposed  to  cloud  the  title  is  a  possibility 
merely,  or  the  alleged  outstanding  right  is  a 
very  improbable  and  remote  contingency, 
which,  according  to  ordinary  experience,  has 
no  probable  basis,  the  court  may  compel  the 
piirehaser,  in  such  a  case,  to  complete  hiapur- 

In  that  case  the  deciriona  of  tbe  general  and 
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spedsl  torm  were  reverted,  uid  tbe  porcbi^r 
was  compelled  to  take  tb«  ItUe,  althoaeh  one 
■to  whom  the  property  had  been  deyised  oy  his 
fatber'B  will  was  not  shown  to  be  dead,  or.  if 
dead,  that  he  had  not  left  a  widow  or  chitdrea 
BuiriTiDg  bim.  It  wa»  shnwo,  however,  that 
be  had  oot  been  heard  from  for  forty  years  be- 
fore the  trial  of  tbe  action,  and  if  llvmg  would 
bavebeen  about  lixty-one  years  of  age.  If  tbe 
teaaonlng  of  tbe  opinion  in  the  case  just  cited 
la  to  be  applied  Id  tbia  case,  it  would  lead  to  a 
rcveraal  ot  the  Judgment  appealed  from.  Id 
respect  only  to  the  length  of  time  that  had 
elapeed  since  tbe  absent  owner  woa  heard  from 
do  the  cases  differ.  Here  we  have  a  young 
unmanied  man,  of  feeble  health,  and  of  disai- 

Eted  babils,  learlng  home  from  causes  iin- 
own.  When  last  seeo,  be  was  in  a  destitute 
condition  and  in  want  of  clolblng;  and  for  up- 
wards of  tweoty-fonryeamnooDeof  hisfamil^ 
-or  frienda  have  seen  or  heard  of  him.  Is  it 
reasonable  to  suppose  that,  if  living,  he  would 
have  made  do  eaort  to  obiain  tbe  property  that 
heleft  bebtodf  Thepresuraption  of  death  does 
□ot  depend  on  length  ot  time  alone. 

Here,  as  in  Feny  v,  Sampion,  there  was  a 
valuable  fnterest  in  property  which,  according 
to  common  experience,  the  owner  would,  if 
living,  bare  ptobably  asserted  and  claimed. 
These  drcamstaooea  all  point  to  Richardson's 
death,  aa  in  the  caM  cited  they  indicated  tbe 
-death  of  Armstrong,  the  devixee,  yerry  v. 
Sampion  la  not  an  authority,  however,  for  any- 
4hlng  further  than  that  forty  years'  ahseace, 
under  tbe  circumntancea  there  proven,  raised  a 
presumption  of  deatli.  In  that  respect  it  is 
like  the  case  of  M'Gona-v.  Wright.  8  Johns.  Ch. 
263,  1  N.  Y.  Ch.  L.  ed.  1077,  where  ChanUlior 
Kent  made  a  similar  ruling. 

But  I  am  not  prepared  to  decide  that  a  pur- 
chaser of  real  estate  should  be  compelled  to 
take  title  when  there  Is  an  outstandiag  right  in 
B  man  who.  If  living,  would  be  only  lorly- 
seven  yean  of  age,  and  of  whoBe  death  there  is 
no  evidence  except  tbe  presumption  arising 
from  an  absence  from  his  friends  of  twenty- 
four  years,  and  hia  failure  to  communicate 
with  them  and  to  claim  property  which  he  left 
behind  him  upon  his  departure  from  home.  It 
is  very  probable  that  Ihe  man  la  dead.  The 
«hance8  are  very  largely  in  favor  of  that  con- ' 
elusion.    But  his  death  is  not  proven,  and  the  I 


plaintiffs  title  to  the  real  estate,  which  Mi^tv^- 
sariiy  depends  upon  his  death,  cannot  be  said 
to  oa  free  from  a  reasonable  doubt.  Why 
should  we  compel  the  purchaser  to  take  all  th« 
risk  involved  in  that  doubt?  There  is  no  title 
by  adverse  posBeasion.  The  only  act  of  hia  cO' 
tenant  hostile  to  his  title  that  appears  in  the 
record  before  us  is  tbe  deed  of  his  mnther  and 
brother,  which  purported  to  convey  the  whole 
land  in  April,  1BT5:  and  If  there  has  been  ad- 
verse possession  It  dates  from  the  delivery  of 
that  deed.     Cuijier  v.  Rhoda.  87  N.  T.  B4S. 

No  decision  made  in  this  action  csn  bind 
Richardson  or  his  descendants,  if  be  left  any. 
Tbe  cloud  on  the  title  would  remain,  whatever 
decision  the  court  might  make  upon  the  ques- 
tion whether  Richardson  was  or  was  not  living; 
and  the  tiOe  cannot  be  made  marketable  by  (te- 
lenniniDg  that  fact  in  this  action. 

In  FlemtTig  v.  Bumham.  supra.  It  wu  said; 
"It  would  be  unjust  to  compel  a  purchaser  to 
take  a  title,  the  validity  of  which  depended 
upon  a  question  of  fact,  when  the  fscia  pro- 
Rented  upon  tbe  application  might  be  changed 
on  a  new  Inquiry,  or  are  open  to  opposing  Id- 
ferences."  Ttiat  statement  is  very  applicable 
to  this  case.  Richardson,  or  some  descendant 
of  his,  might  appear  at  any  time  and  destroy 
all  tbe  reasoning  built  upon  his  absence  and 
abandonment  of  hia  property.  The  parties 
contracted  with  reference  to  a  "flrst-class  title." 
Thev  did  not  rely  upon  tbe  agreement  which 
the  law  would  Imply  to  that  eSect  They  ex- 
pressly stipulated  for  it.  The  consideration  to 
be  paid  for  the  landwaabasod  upon  it;  and  tbe 
court  should  not  compel  the  defendanl  to  exe- 
cute tbe  contract  unleas  It  la  clear,  beyond  a 
reasonable  doubt,  that  be  will  receive  what  be 
contracted  to  buy.  There  must  be  some  point 
of  time,  of  course,  when  the  presumplion  of 
death  would  arise;  but  we  have  been  referred 
lo  no  case  in  this  ^tate  In  which  that  presump- 
tion has  prevailed  where  the  absence  was  less 
than  forty  years.  We  do  not  think  that  It 
should  prevail  in  this  case.  The  circum stances 
do  not  point  unequivocally  to  Richardson's 
death,  and  the  special  term  decided  correctly 
in  refusing  to  enforce  the  contract. 

Tliejvdgmenl  ihoutd  ba  aJUrmat. 

All  concur,  except  Bradler  and  Bmlght, 
J/.,  not  sitting. 


INDIAUA  SUPREME  COURT. 


CINCINKA'n.  INDIANAPOLIS,  BT. 
LOUIS  A  CHICAGO  B.  CO..  Aj^t.. 

Uaij  0.  HOWARD. 

|....InlL....) 

1 .  An  ol^eetloa  to  the  KdmlMlon  of  evl- 
denca  In  answer  to  a  question  propouoded  lo  a 
witness  on  the  siounil  that  It  la  "improper  and 
■□competent"  or  that  it  la  "IrretevanC  and  Im  ma- 
terial and  does  not  rebutanrthlng"  la  too  genera] 
to  raise  anj  qucetton  (or  the  consideration  Ot  the 
appellate  court. 

'S.  WIiMp*  a  railroad  mtrnpaDT-  flw  the 
«  L.  R.  A. 


purpoee  ef  ahoirliif  tliat  a  train  aonnded  a 
wblslle  when  It  approached  a  road  crossing  at 
which  an  Bcctdantocourred,  gives  evidence  ihat 
there  were  ■itheroroaslngi  In  the  vicinity  at  which 
the  whistle  was  also  sounded,  wltnenca  Uvhv  nenr 
such  other  crossIngB  ma;  be  permitted  to  testify 
that  no  whiatle  was  lounded  near  them. 

8.  Aporaon  who  waa  present  wlien  nthprs 
started  out  upon  a  drive,  during  which  tbey  came 
Into  acoUlBloQ  with  arailroad  train  iiponatnll- 
mad  croaaiiig  and  were  injured,  ma;  t>e  oerrnllled 
to  testU;  as  to  where  they  were  going,  such  tea- 
tlmonr  being  part  of  the  rei  goto. 

4.  A  p»rtj'irb«  bme  aiwwered  totMYOt^ 
atoriee  propounded  before  trial,  under  I  au. 


See  sleo  9  L.  R.  A.  621; 
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iunu. 


Ber.  Btet.  un.  oumot  objeot  to  the  IntroduotJoD 
ot  Iht  tuigwen  fn  OTldenoe  nt  tli«  trUl  upon  tlw 
KTOiUKl  that  titer  *re  Irrelevant. 

B.  la  ord^  to  entitle  m  peraoa  beared 
br  ft  eoUU«n  vlth  a  nllwiy  train  u  &  high- 
way oronlnff  to  recover  damsceslor  such  Injurtea 
from  tbe  oorapanr  ho  muBt  show  by  aprepooder- 
RDce  ot  eTidenoe  that  both  he  and  his  driver  vlgi- 
lanllr  und  their  eyes  and  ears  to  ascertalD  If  a 
train  vat  approaching;  be  hue  no  rlKht  to  assume 
that  no  tralD  la  apprnnchinK.  It  hla  view  Is  olv 
nmcted.  from  the  fact  that  no  whlBtlB  Is  Hounded, 
and  Biich  fact  cannot  bo  considered  In  detenuln. 
iDg  tbe  quffltion  of  btg  negllsreiioo. 

6>  When  ■■  person  croaalng  a  imllroBrd 
track  Is  Injured  by  ooUtslon  vltb  a  train  the 
fault  la  prima  facto  hlBOwn  sod  bemmtlhow  af- 
Ormotlvetr  that  his  fault  or  neRllsenoe  did  not 
oontribute  to  the  injury  before  he  can  recover 
therefor;  thig  Is  done,  however.  If  all  Uie  facta  and 
olrcumBtaDoea  illustrating  bia  conduct  at  theUme 
Of  the  aocldent  are  sbown  and  the  inference  that 
be  fiierclaed  proper  caution  arlsei  therefrom, 

7.  The  fh>ct  that  a  taaln  la  behind  tl^n 
and  Is  running  faiiler  than  its  usual  speed  doea 
not  oxcune  one  atliinipting  to  oroaa  the  tmoli 
from  exerclEiIng  ell  the  care  and  oau  (Ion  required 
of  blm  when  the  Uain  is  on  time  and  running  at 

8<   ObetraetloDB  to  Bight  or  bearing  In 

the  direction  of  an  appmacliingtraln  as  a  traveler 
npon  a  hiuhway  neurs  a  railroad  croaalng  require 
increased  care  on  bis  part,  the  care  required  t&- 
inir  In  propflrMon  to  Uie  Ini-reaoe  of  danger  tbnt 
maj-  come  from  tbe  uaeof  the  blgbway  at  auoh 

9.  An  InstrnctlODirhicb  baa  no  applica- 
tion lo  tbeevidenoe  in  tbe  oaae  should  not  be 
given,  althouirh  It  contains  a  oomot  atatemeot 
of  the  law  In  the  abatiaot. 

UuneSiieoCU 

APPEAL  by  defendant  from  a  Judgment  of 
Ibe  General  Term  of  llie  Superior  Court  for 
Marion  County  affirming  a  Judemcnt  of  Ilie 
Special  Term  in  favor  of  plainlillin  nn  action 
bfoiigbt  to  recover  damages  for  personal  in- 
jiiries  alleged  lo  liave  resulted  from  lUe  negli- 
gence of  defendant's  servants,     Rterreal. 

Tbe  injury  resulted  from  a  rol.islon  between 
plaintiff,  wbo  was  traTeling  upon  aliigbway, 
aod  delendsnt's  trnln,  and  ivas  allr)^  to  bove 
been  tlic  result  of  the  negligent  running  ol  the 

It  was  sbown  at  the  trial  tbnt  atintber  road 
crossed  tbe  railroad  track  about  a  mile  nortb 
of  tbe  one  where  the  accident  occurred,  near 
whieb  was  a  whisllirg  posL  Oliver  Kliiieen- 
sroilh.wbo  lived  about  a  quarter  of  a  mile  from 
lljat  crossing,  waa  asked  by  piainliff,  Bgninst  de- 
fendant's objection,  nitli  reference  to  tbe  train 
wbicb  caused  ibe  accident: 

Q.  21.  I  will  ask  you  to  state  whether  that 
tmin  did  or  did  not  wbislle  at  the  first  crossing 
nortb  of  the  crossibg  where  the  accident  oc- 
Cttired! 

A.  I  never  heard  pone. 

Mrs,  Sarah  F.  Koward  was  aaked  by  plain- 
tiff, Bgaitist  defendaai's  objection,  with  respect 


A.  Well,  tbey  started  to  church. 
Q.  18.  To  what  placef 
6  L.  R.  A. 


A.  ToCTOobedCTeek.toU]eBu)tlilChurcfa. 
The  other  maierlal  facu  auffldentlj  appear 
In  the  opinion. 

Meuri.  Baker,  Hord  A  Hendrleke,  for 

appellant: 

If  (here  are  obstmctfona  to  liglit  tbe  duty 
ezista  to  use  Increased  care  In  the  use  of  the 
aense  of  hearing. 

B^l^tmtairu  B.  Co.  t.  Eunltr.  88  Ind.  886; 
at.  LaiiU  A  8.B.B.  Co.  v.  Mathtat.  U  Ind. 
05;  Tem  Eatitt  di  I.  B.  G».  t.  OraAam,  9& 
Ind.  386. 

When  a  peraon  haa  been  killed  at  a  railroad 
CToasing,  and  there  are  no  wtlnessea  of  the  acci- 
dent, the  circumaCancea  roust  be  nich  as  to 
show  that  the  deceased  exercised  proper  care 
for  bis  own  aafelv.  When  the  circumstances 
point  liiBl  as  much  to  the  negligence  of  the  de- 
ceased as  to  ita  absence,  or  point  In  neither 
direction,  the  plainiiS  should  be  nonsuited. 

Ctrrdell  v.  Neu  Tork  Cent.  A  H.  R.  B.  Co.^ 
75  N.  T.  880;  Hart  t.  Sud»<m  Biter  Bridgt 
Co.  84  N.  T.  66. 

The  burdeo  was  upon  the  plaintiff  to  estab- 
lish that  there  was  no  conlrilmtorj  negligence. 

Hale  V.  Emith,  7a  N.  T.  488;  WarnfT  v. 
Neie  Fork  Cent.  R.  Co.  44  N.  Y.  471;  BeynolJ* 
T.  New  York  Cent.  Oi  B.  B.  S.  Go.  S»  N.  Y. 
248;  Toledo.W.  d>  W.  B.  Co.  t.  Brannasaa,  76 
Ind.  490. 

The  fact  that  a  train  was  behind  time,  and  was 
running  faster  than  its  usual  speed,  at  the  cross- 
ing, lo  make  up  time,  did  not  excuse  the  plain- 
tiff or  her  father  from  exercising  tbe  care  and 
cauiion  requinKlof  them,  when  the  train  was 
on  time  and  running  at  its  usual  rate  of  speed 
at  that  crossine. 

SalC^  V.  Utiea  &  B.  R.  B.  Co.  76  N.Y.  273, 
281;  Wilcox  v.  Roma,  W.  A  0.  R.  Co.  89  N.  Y. 
86S,  UTS:  Sehofidd  v.  Chicago,  M.  &  St.  P.  R. 
Co.  2  McCrary.  388. 

If  there  were  any  obsIrucUons  to  sight  or 
hearing  in  tlie  direction  of  (he  approachine: 
train,  as  tbe  plnintiff  and  her  father  neared 
the  crossing,  the  obstructions  required  in- 
creased care  on  the  part  of  [be  pltinlifF  and 
her  father  on  approaching  tbe  crossing. 

Terre  U.-ute  <£  1.  R.  Co.  v.  Clark,  7S  Ind. 
168;  Fitttfmrgk.  C.  d  St.  L.  B  Co.  v,  Martin, 
82  Ind.  484;  Lakt  Sliore  <£  M.  S.  R.  Co.  t.  JfiV- 
ter,  25  Mich.  274;  Toledo  d:  W.  B.  Co.  v.  Ood- 
(lard.  25  lod.  185;  ToWo,  W.  d  W.  H.  Co.  t. 
Brannanan,  tupra;  l^tlsburg,  O.  d  St.  L.  B. 
Co.  V,  Tundt,  78  Ind.  373;  Huntington  f. 
Bieen,  77  Ind.  29;  JVnte  v.  Flaek,  90  Ind.  205, 
212;  ftw-ter  CovnlyCamr*.  t.  DombheM  lad.  72, 

Mt.  John  T,  bye,  also  for  appellant; 

Contributory  nepTieence  is  not  a  matter  of 
defense,  and  the  plaintiff  must  show  affinna- 
livcly,  by  pleading  and  proof,  that  his  neeli- 
geace  did  not  contribute  to  tlie  injury  before 
he  is  entitled  to  recover  therefor, 

GinHnnati.  H.  d  I.  B  Cb.  t.  BuUer,  1 
West.  Rep.  110,  103  Ind.  82:  LyeiaT.  Terrt 
Eaute&t.B  Co.  101  Ind.  419;  Cindmiati, 
W.  d  M.  B.  Go.  y.  BUIiliauer.  90  Ind.  486. 

Wben  a  pei-son  cros.sing  a  railrood  track  is 
injured  by  a  collision  wltli  s  irsin,  tbe  fault  is. 

Srima  facie,  his  own,  and  he  must  show  af- 
rmiilively  that  his  fault  or  negligence  did  not 
contribute  to  his  iojuiy  before  be  is  entitled  to- 
recover  for  auch  injury.- 
Bathaway  v.  TiAedo,  W.AW.B.G».4A  Ind. 
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26,  dted  and  approved  In  Cincinnati,  S.  4  I. 
it  Oo,  Y.  BuVer.  tupra. 

WLere  abstaclea  ioterpose  wbtch  obatmct 
Bight  and  8ouDd  it  ia  tbe  pUla  dictate  of  ordi- 
nary prudence  Ihat  thetrfiveleron  Ihehlghwnj 
ihould  apiiroacb  tbe  ciussing  with  a  degree  ol 
caution  much  above  Ibat  wblcb  would  be  re- 
quired at  a  poiut  where  no  obstacles  luleiveoed. 

Cineinnati,  H.  A  1.  K.  Co.  t.  BtitUr,  tupra, 
and  cases  cited;  Indiana,  B.  <t  W.  B.  (&.  v. 
erterui,  8  Wesl.  Rep.  888, 108  Ind.  379. 

Where  the  circumstances  point  just  asmuch 
to  the  negligeDce  ot  tbe  deceaaed  as  to  Its  ab- 
sence, or  point  in  neiiber  direction,  the  plalutifl 
should  be  nonsuited. 

ToUdo,  W.itW.R  Co.  T.  Brannagan,  76 
Ind.  490;  Warner  t.  Nm  Tt/rk  Cent.  B.  Co. 
44  N.  T.  465;  Cor^l  v.  New  Tork  fWii.  d:ir. 
E.  B.  Co.  75  N.  T.  8S0;  8taU  v.  Maine  Cent 
B.  Co.  76  He.  8S7i  Leian  v.  Maine  Cent.  R.  Co. 
77  Me.  85;  BtaU  v.  Uaine  Cent.  E.  Co.  77  Me. 
e88;  Hinekley  v.  Cape  Cod  B.  Co.  120  Hrss. 
257;  AUyji  v.  Boilon  &  A.  B.  Q>.  lOG  Hsfs.  77; 
HaVutaayY.  Toledo,  W.  d:  W.  B.  Co.  tupra; 
Sherloekv.  AUing,  44  Ind.  204;  Bfltefontaine 
B.  Co.  V.  Hunter,  83  Ind.  835;  JIaae  v.  Grand 
Baptd*  d  2.  R.  Co.  47  Mich.  401;  Lake  Shore 
&  M.  a.  E.  Co.  V.  MilUr,  86  Mich.  874;  Penn- 
mlvmia  E.  Co.  y.  BeaU,  73  Pa.  SOI;  Chicago, 
S.  I.  dt  P.  B,  Co.  T.  Houston,  95  U.  8.  697 
«4  L.  ed.  642);  Schofleld  v.  Chicago,  if.  d  St.  P. 
S.  Co.  114  U.  B.  615  (29  L.  ed.  224);  Chicago 
d  B.  I.  B.  Co.  V,  Hedge**,  118  Ind.  6;  TvKy  t, 
FitelibuTg  E.  Co.  184  Masa.  499;  Bvtterjktd  v. 
ffiMtorn  E.  Corp.  10  Allen.  532. 

Mettrt.  Iievl  RUter,  E.  F.  Rltter  and 
B.  W.  Ritter,  for  appellee; 

The  rale  that  requiri:s  tbe  plaintiff  to  prove, 
m  a  part  of  bis  own  caae,  that  he  was  bimaclf 
guilLj  of  no  contributory  fault,  does  not  neces- 
Biirilj  require  this  proof  to  be  made  by  direct 
afflimative  evidence. 

Pitttburgh,  C.  d  8t.  L.  B.  Go.  v.  Wright.  80 
Ind.  183;  aiUm  v.  Ooller.  76  Ind.  291,  392; 
PiUiburgh,  C.  d  St.  L.  B.  Co.  v.  Nod.  77  Ind. 
110.  118;  a  Thomp.  Neg.  p.  1178;  3  Redfleld, 
Railwaja,  p.  353;  Pierce,  Railroads,  p.  846; 
Prenlita  v.  Boeton,  112  Mass.  43,  47;  Foiler  v. 
DinfiOd,  18  Me.  880,  881;  Johnton  v.  Eudeon 
BiserE.  Co.  30  N.T.  70;  Solen  v.  Virginia  d 
T.  B.  Co.  IB  Nbv.  106;  Gaj;  v.  WinUr,  34  Col. 
163,  168;  Lane  y.  Orombie,  13  Pick.  177;  Maj/o 
Y.  Boeton  d  if.  B.  Co.  104  Mass.  137,  140; 
Greenk^f  v.  lUimit  Cent,  it  Cb.  29  Iowa,  14, 
4  Am.  Rep,  181;  Neleon  v.  Chicngo,  E.  I.  d 
P.  R.  Go.  88  Iowa,  664;  Mvrphy  v.  CJiieago.R. 
1.  d  P.  R.  Co.  46  Iowa.  681;  Ruieh  v.  Daven- 
port, 6  Iowa,  443;  French  y.  Brunneick,  31 
Me.  29  ;  French  v.  Taunton  Branch  B.  Co. 
k  687;  Eieliey.Y.  Miitouri  Pae.  B.  Co. 


K  circumstance  to  be  considered  in  determining 
tbe  question  of  contributory  negligence  on  the 
part  of  the  plaintiff. 

PiltOmrgh,  0.  d  St.  L.  B.  Co.  y.  Martin,  63 
Ind.  476,  483;  PitlAurgh,  0.  d  St.  L.  B.  Co. 
V.  Tundt.  78  Ind.  373,  378 ;  Gaynor  v.  Old 
Colony  d  N.  B.  Go.  100  Moss.  208:  Indian- 
apolit  &  y.  B.  Go.  V.  McLin,  82  Ind.  452;  Ab- 
bott, Tr.  Ev.  6S7  ;  Penneyttiania  it  Co.  v. 
Ogier,  86  Pa.  71;  Milwaukee  d  0.  E.  Co.  y. 
ilunter,  II  Wis.  161;  Oontinmtai  Imp.  Co.  ▼. 
SL.B.A. 


Stead.  96  U.  S.  101  (24  L.  ed.  403);  2  Tbomp. 
Neg.  p.  \\1i;  MattoiK  t.  Delaware  d  B.  Canal 
Co.  U  N.Y.  624 

Tbe  second  Inalruction  given  on  tbe  motloD 
of  appellee  is  well  sustaincil  bj  tbe  authorities 
of  this  State  as  well  as  of  other  SUten. 

IndianapolU  d  V.  E.  Co.  y.  McLin,  Pitft- 
burgh,  C.  dSt.  L.R  Co.  v.  Martin  and  Pitlt- 
burgh,  C.  d  St,  L.  B.  Co.  v.  Tunrlt,  tupra/ 
Pierce.  Roilroada,  843,  850;  Gaynor  v.  Old 
Colony  dS.R.  Co.  100  Mass.  208.  212;  Pen^ 
tyhania  E.  Co.  v.  Ggier,  35  Pa,  71.  Bee  also 
Simnayde  v.  Pacific  B.  Go.  ^  Mo.  255;  ybStv 
Y.  Miemuri  Valim  B.  Co.  46  Mo.  353;  Erntt 
Y.  Hudson  BinerROo.  K6  N.Y,  9,  89  N.Y.  61. 

Berkahire.  Oh,  J.,  delivered  the  opinion  ot 
the  court: 

Tbe  appellee  was  the  plaintiff  below  and  th« 
appellant  the  defendant  Tbe  Kravamcn  of 
the  action  is  negligence,  and  in  tne  complaint 
ibere  is  tbe  proper  oegalion  of  contributory 
negligence.  The  appellant  answered  in  Ereneral 
denial.  Tbe  cause  wassubmitted  toa  jury  for 
trial,  a  verdict  returned  In  favor  of  tbe  appel- 
lee and  over  amotion  fnranew  trial Judgiiicnt 
was  rendered  upon  the  verdict.  From  tbs 
judgment  at  special  term  on  appeal  was  tnken 
to  general  term,  and  from  its  juiljiment  affirm- 
ing the  judgment  in  special  term  this  appeal  is 
prosecuted, 

Bcveral  errors  have  been  assigned,  but  w« 
are  only  concerned  with  certain  questions  aris- 
ing out  of  the  court's  action  in  overruUng  the 
moiioD  for  a  new  trial.  It  is  not  our  province 
to  determine  whetber  the  20tb  question  put  by 
the  appellee  to  the  wiluces,  John  Eiasel,  xnd 
bis  answer  thereto,  wereor  were  not  impniper, 
for  tbe  rt-nson  that  no  specific  obicclion  was 
made  to  the  same.  It  bss  been  held  time  and 
again  that  a  general  objection  to  tbe  admiisioa 
01  evidence  in  answer  to  a  question  propounded 
to  a  witness  raises  no  question  for  our  c  n- 
sideration.  The  objection  wbicli  we  find  it) 
the  record  is  that  the  evi(ieuce"U  improper 
and  Incompetent."  Tbis  is  a  sterentyiH^d  ob^ 
jection  to  tbe  aditii^ion  of  ofTcred  eviJenca 
that,  is  without  value  for  any  purpose. 

There  is  no  available  error  in  the  record  as 
to  tbe  ruling  of  the  court  in  allowing  the  wit- 
ness Oliver  Klingcnsmitb  to  answer  question 


The  objection  is  too  general,  but  in  view  of 
the  testimuny  as  to  the  distance  tbe  road  crcss- 
ingB  were  fr'im  each  other,  introdurci  lij  tlio 
appellant,  and  the  further  teiillmmiy  iiilroitured 
by  the  appellant  as  to  tbe  ditTcrcnt  points  at 
which  the  whistle  was  sounded,  we  arc  of  iba 
opinion  that   the  queation   and    answer  were 

The  illusiralions  given  by  counsel  for  thn 
appellant  in  their  orii:inBl  briefs  are  not  par- 
allel cases.  What  we  have  said  as  to  the  ques- 
tion put  and  tbe  answer  given  thereto  by  Ilia 
witness  Oliver  Klinj;ensLaitb,  applies  equally 
to  the  question  propoudded  to  Francis  Malhis, 
and  his  answer  to  toe  same.  The  objection  to 
the  21  St  question  asked  of  Mrs,  Sarah  F.  Hnw- 
ard  and  her  answer  thereto  is  Uiat  the  evideuc* 
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"Ii  iocompeleDt,  IrreleTaot  Hid  immaterfal. 
Tbe  objection  U  uDavBiling.  Tbe  objectioQB 
lo  questiouB  17  aod  IF',  propouaded  lo  tbia 
nil  uesB.Hncl  ber  HnBWcr  tbereto,  are  nDartmin^. 
TLe  lestimony  waa  Dot  improper.  Tbe  nic- 
Dtai  was  tbe  motber  of  tbe  appellee  ftud  tbe 
wife  ol  Dr.  Howard,  wbo  lost  hii  life  ia  Ibe 
accident  involved  in  tbia  coDlroversj.  When 
tbe  hubbaod  and  daugbter  leFt  ibeir  borne, 
wbicb  woB  aliio  tbe  bome  of  the  witness,  od 
tlie  fatal  evening,  she  was  present.  Wbal  was 
aaid  when  tliey  were  about  to  depart  as  to 
tbeir  disiinaiiot)  was  not  mere  bearaaj,  but 
was  a  part  of  tbe  ret  getUe.  It  was  pertaining 
to  wbat  aft«rwardB  happened,  Sucb  lealimonj 
is  always  competent. 

The  appellee  was  permitted  by  tbe  conrt  to 
totroduee  in  evidence  certain  answers  given  to 
certain  intcrroga lories  propounded  by  tbe  ap- 
pelk'B  to  tbe  appellant. 

Section  iiSB  enlilled  the  appellee  to  propound 
imerrojraloriea  to  the  appellant  rtlatfve  10  the 
natter  io  controverBy,  and  required  tbe  appel- 
lant lo  answer  tbe  same.  Atler  the  laterrog- 
aiories  had  been  answered,  by  virtue  of  the 
Bame  seclion  of  tbe  Statute,  it  was  the  appel- 
lee's Ti(:lit  10  introduce  tbe  answers  In  evidence 
it  she  BO  desired.  It  tbe  inlerromtDiieB  were 
ni'l  relevant  tbe  appellant  sbauld  bave  moved 
Iheir  rejection;  If  the  appellant  gave  irrelevant 
answers  lo  the  Interrogatoriea  that  waB  ila  own 
fault,  and  it  cannot  complain  that  they  were 
iniroduced  in  evidence. 

Tbia  brinfrsus  to  tbe  qneetlonB  ariBing  in  tbe 
recoid  Iwcause  o(  the  Instructions  given  to  tbe 
j  jrv  by  (be  court  and  those  ref  usecT 

Tl)is  is  an  action  to  recover  damages  because 
of  injuries  lo  the  appellee  occasioned  by  an  ac- 
clilcnt  occurring  bL  a  point  where  appellant's 
railway  crosses  a  cerlam  highway  located  in 
Marion  County,  Indiana.  Tbe  appellee  and  her 
father,  Dr.  Howard,  were  in  a  buegy  drawn  by 
one  borse,  and  were  in  Ibe  act  01  parsing  over 
tbe  rMilroad  Iracli  when  BIruck  by  one  ot  the 
appellant's  locumotive  engines  pulling  a  train 
of  cars  along  its  said  railroad  and  arrosB  said 
highway.  The  conectnessof  the  instructions 
deitends  upon  tbe  duties  and  liabilities  of  the 
parlies  under   tbe  recognized  rules  of   law  in 

And  at  ibis  point,  as  well  as  at  anv  other,  we 
may  say  that  there  was  a  conSict  In  tbe  evi- 
dence as  to  whelhtr  the  whisile  was  sounded 
and  tbe  bell  rung,  as  tbe  statute  law  of  tbe 
Suielhen  required,  and,  the  jtuy  having  found 
thai  they  were  not,  we  are  concluded  oy  tbe 
finding,  and  in  tbe  furtbtr  considerution  of  the 
case  bhall  tabe  it  for  granted  that  the  appellant 
waa  guilty  of  neglipcnce  contributing  to  the 
disns'cr.  This  will  leuvc  but  Ibe  one  main  fact 
and  tbe  questions  which  are  involved  relating 
toil. —  llie  wunt  of  contributory  negligence  Ou 
tbe  appellee's  part. 

In  I'aihawa^  v.  Toledo,  W.  <ft  W.  R.  Co.,  46 
Ind.  25,  the  following  insiruction  was  held  to 
be  correct  as  a  statement  of  the  law:  "When 
B  person  crossing  a  railroad  truck  is  injured  h^ 
a  collision  wiili  a  train  Ibe  fault  is  prima  facie 
bis  own,  and  be  must  show  afliimalively  that 
bis  fault  or  orgligcuce  did  not  contriliute  10 
the  injury,  before  he  Is  entitled  lo  recover  for 
■ucb injury." 

In  Ihc  cast  of  Cituinnali,  E.  dl.B.  Co.  t. 
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B«a«r,  108  tnd.  SI.  1  WeaL  Sep.  110.  tt  ta  said: 
"In  CBseswhere  contributory  negligence  may  bo 
claimed  it  la  aettled  in  this  court  that  the 
atieence  ot  contributonr  negligence  U  part  of 
Ibe  plaintiff's  case  bola  u  to  averment  and 

InXyniUT.  TerrtHavUAl.B.  (5>.,  101  Ind. 
419,  It  is  said:  "It  is  loo  well  settled  to  admit 
of  debate  that  ft  party  wbo  aues  for  an  Injury 
to  person  or  property  resulting  from  negligenca 
must  prove  loat  be  was  hlmstlf  wiibnut  negli- 
gence. CinHajiati.W.AM.R.Qi.v.Hilii}taua; 
69  Ind.  488,  and  cases  cited." 

In  Indiana,  B.  it  W.  IL  Oo.  t.  Greene,  106 
Ind.  ST9,  8  Weat.  Hep.  888,  it  is  aald  by  Ibit 
court:  "It  may  sulBce  to  say,  since  It  is  Ibe 
established  rule  of  this  court,  as  it  Is  of  the 
courts  in  a  large  malority  of  tbe  States,  that  It 
must  be  affirmatively  sboiA  that  llie  injured 
party  was  in  tlie  eierriae  of  due  care  at  tho 
lime  tbe  accident  occurred.  At  least  tt  must 
be  made  (0  appear  ibat  want  of  care  on  bis  part 
lo  no  way  contributed  tobrlngabouttbeinjuiy 
or  helped  to  produce  tbe  accident  for  whicn 
compensation  is  sought." 

In  view  of  Ibese  authorities  tbe  following 
instructions  asked  by  the  appellee  and  given  by 
the  court  were  erroneous: 

"No,  S,  A  traveler  upon  m  public  highwar 
in  tbia  State  has  a  right  to  assume  that  a  rail- 
road company,  whose  track  crosses  auch  high- 
way, will  obey  Ibe  law  and  give  tbe  signals 
required  b^  law  upon  tbe  approach  of  trains  to 
such  crOBSmg,  and  (although  the  failure  to  glva 
sucb  signals  does  not  release  tbe  traveler  from 
exerclsliig  due  care).  If  00  sucb  signals  are 
fliven,  and  tbe  view  is  obstructed  and  there  are 
DO  indications  to  tlie  conlrarv,  the  traveler  ia 
not  guilty  of  contributory  negligence  in  assum- 
ing that  no  train  is  advancing  upon  auch  crosa 
ing  witbia  eighty  rods  thereof. 

"No.  4.  The  burden  Ib  upon  tbe  plaintiff  to 
show  that  there  was  no  negligence  upon  her 
part  contribuiing  to  the  injury  complained  of; 
hut  ibis  need  not  necessarily  be  shown  by 
directly  affirmative  evidence,  but  may  he  shown 
by  proving  the  facta  and  circumstances   from 


redai  _. 

tlon  of^  tbem  nothing  Is  found  In  acta  ( 
omissions  showing  contributory  negligence,  or 
grounds  for  suspeciing  or  inferring  such  negli- 
gence on  the  part  of  Uie  plaintiff,  the  inference 
of  care  upon  ber  part  may  be  drawn  from  the 
absence  of  all  appearance  of  fault,  either  posi- 
tive or  negative,  00  tbe  part  of  plaintiff,  in  Iha 
circumstances  under  wbicb  tbe  injury  was  re- 
ceived; and  in  considering  tbe  question  of  due 
care  on  her  part,  you  have  «  right  to  take  inio 
consideration,  together  wiib  tbe  other  facts  and 
circumsiancea  In  the  case,  tbe  instinct  of  self- 
preservntion  and  tbe  known  end  ordinnry 
disposition  of  all  persons  to  guard  themselves 
against  danger." 

"No.  6.  Itwaslbedutyof  tbe  defendant,  by 
Its  employes  in  the  charge  of  sucb  train,  in  ap- 
proacliing  aald  crossing,  when  not  less  than 
eighty  (SO)  nor  more  than  one  hundred  (100) 
rtSs  dislont  Iherefrom.  to  sound  the  whistle  on 
such  engine  disiiuctly  three  |3}timcs,andlo  ring 
the  bell  upon  such  engine  continuously  frnm 
the  time  of  aoundiog  sucb  whistle  nn'til  auch 
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eii)Ei(ie  hud  fully  pa«sed  said  crosatngi  end  bI- 
thoiij^  the  failure  to  give  bucIi  warning  of 
the  approacb  of  Bucb  train  did  not  relieve  tlie 
plainiiif  from  exercUIng  due  c*re  to  avoid  the 

tbe  ab 

to  be  conBidered  ia  detcrminiug  wLetber  sucb 

care  was  exercised  by  tbeplainlifl," 

The  Mcond  inatniction  could  bave  led  the 
Jury  to  no  other  conclusion;  if  (he  View  was  in 
some  nay  obtttiuctcd  between  Ifaat  part  of  tbe 
hiebnay  over  nhlch  the  appellee  naa  ap- 
prbocbingtbe  crowing  and  tW  railroad,  and 
there  haobeen  a  fallureto  sound  tbe  wbistte  at- 
tached In  Ibe  locomotive  engine  or  ring  its  bell 
witbia  eighty  rods  of  tbe  crossing,  and  if  she 
could  have  crossed  in  safety  had  the  approach- 
ing train  been  eighty  roods  away,  she  was  not 
auiltT  of  contributory  oe^ligeDce,  even  though 
le  drove  upon  tbe  crossing  without  stopping 
to  look  or  listen  for  aD  anproaching  train.  In 
olber  words,  from  a  slight  obetructioa  of  the 
view  and  a  failure  lo  ring  the  bell  or  sound  the 
whisLle  the  jury  might  iofer  want  of  contribu- 
tory negligence  in  aitemptiDg  to  cross  the  rail- 
road track  under  any  circumstances  which 
would  have  made  it  reasonably  sate  on  the  aup- 
positioa  that  the  engine  and  train  were  eighty 
rods  away. 


rung,  this  was  a  circumi>tance  tending  to 
show  want  of  contributory  oegUgcnce;  and  as 
a  loglcfll  sequence,  if  it  was  a  rircumatance  in 
that  direction,  then  the  jury  might  have  found 
tlierefrom  that  it  was  sulScleut  to  establish  the 
fact,  as  It  was  For  them  to  determine  as  to  tbe 
weight  of  the  evidence.  This  very  instruction 
msv  have  misled  Ibe  jury  and  caused  them  to 
find  wanl  of  contributory  negligence. 

Tbe  court  should  have  given  instructions 
iinml>ered  three,  eight  and  eleven,  or  their 
equivalent,  asked  by  tbe  appellant,  aa  they 
■laled  Ibe  law  correctly  and  were  applicable  10 
the  evidence. 

"No.  8.  Tbe  burden  is  on  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence,  that 
she  and  ber  father  vigilantly  used  their  eyes 
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"no.  8,  When  a  person  crossing  a  railroad 
track  is  injured  by  collision  with  a  train,  the 
fault  is  prima  facie  her  own,  and  she  must 
show  afHrmatlvely  that  her  fault  or  negligence 
dill  not  coutribule  to  the  injury,  before  she  la 
eDiiiled  to  recover  forsuch  injury." 

"No.  11.  Tbe  fact  that  the  tram  was  behind 
Ume,  and  was  running  faster  tbiiD  its  usuhI 
spped,  at  (he crossing  lo  makeup  lime,  did  not 
excuse  ibe  plaintiff  or  her  father  from  escrcts- 
fng  Ihe  care  nnd  caution  required  ol  them,  wben 
the  [rain  was  on  time  and  running  its  usual  rate 
of  speed  at  that  crossing." 

In  Align  V.  Batten  it  A.  B.  Co.,  lOS  Haas.  77, 
tt  is  said:  "Idere  proof  that  the  negligeac«  of 
liie  defendant  was  a  cause  adequate  to  have 
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produced  the  Injury  will  not  enable  a  plaintllt 
to  recover,  as  it  does  not  necessirily  ^ve  rise 
lo  the  inference  of  due  care  upon  his  part, 
proof  of  which  is  essentiar  in  the  case."  Scft 
aiierleck  v.  Allina.  44  Ind.  184,  304. 

In  InOiatvi,  B.  A  W.  R.  Co.  v.  Greene,  tvpra, 
it  Is  further  said:  "The  facts  and  circumslnnce» 
illustrating  tbe  conduct  of  the  Injured  person 
at  tbe  lime  of  tbe  accideot  must  be  made  to 
appear.  If  from  these  the  inference  can  be 
drawn  that  proper  caution  was  exercised  it 
may  tJien  be  said  the  presumplion  of  contribu- 
tory negligence  has  been  atflrmatively  re- 
moved." 

The  trio)  court  In  that  ca^  ^ve  Ihe  follow- 
In^  instruclions:  "The  allegation  that  the  In- 
jury occurred  without  fault  or  nesiigence  o( 
the  plaintiff's  IhtestiLle  must  be  proved  by  the 
plaintiff;  but  at  the  same  time  it  ia  a  negativs 
averment,  and  U  the  plainlifl  has  shown  X>j 
evidence  that  tbe  Injury  occurred  as  charged, 
resulting  In  the  death  of  Ihe  plainiiS's  intes- 
tate, and  (bat  it  was  caused  by  the  negligence 
of  the  defendant  as  charged,  without  showing 
any  contributory  negligence  or  ground  for  in- 
ferring or  reasonably  suspecting  such  negli- 
gence, she  will  be  entitled  to  recover  wtlbout 
making  direct  or  affirmative  proof  on  that  sub- 
ject. In  the  absence  of  circumstances  toshotr 
or  suggest  It  there  is  no  pnssumption  of  con- 
tributory negligence." 

This  Instruction  was  held  to  be  erroneous, 
and  tbe  court  said,  spesklng  of  the  appellant; 
"  He  must  show  the  tacts,  as  well  those  wbictt 
relate  to  his  share  in  the  transaction  as  tbosa 
which  relate  to  the  defendants,  and  if  upon  the 
whole  case  the  Inference  of  negligence  arises 
against  the  defendant,  and  of  due  care  on  bis 
part,  he  may  recover.  The  fact  that  a  person 
traveling  on  a  highway  comes  In  collision  with 
■  train  on  a  railway  crossing  is  of  Itself  suffi- 
cient to  suggest  a  presumption  of  contributory 
negligence  against  bim  in  a  suit  for  compensa- 
tloo.  CiiMnnati,  H.  A  I.  R.Co.  v.  Butler,  and 
Hathataay  v.  Toledo,  W.  d  W.  R.  Co.  *upra." 
See  ToUdo,  W.  ±  IF.  R.  Co.  v.  Brannagan,  75 
Ind.  190,  upon  tbe  last  proportion  above. 

It  is  the  rule  that  a  person  before  crossing  a 
railroad  track  must  stop,  look  and  listen,  sod 
applies  to  pedestrians  as  well  as  to  olhers. 
Ailcta  V.  Pmatnltiania  R.  Ot>.  ISO  Pa.  380; 
Butler  V.  Oeltj/Aurg  A  H.  R.  Co.  126  Pa.  ISO. 

In  Allen-r.  Maine  Cent.  R.  0>.  (Me.\  19  All. 
Bep.  IDS,  It  is  said:  "  The  evidence  shows  that 
at  twenty-flve  or  thirty  feet  from  tbe  crossing 
the  approaching  tnin  from  Bath  might  hav9 
been  seen  by  the  plaintiff  several  hundred  feet 
distaht  from  tbe  crossing.  Tbe  plaintiff  did 
not  took  in  that  direction  until  his  horse's  fore 
feet  were  between  Ibe  rails.  Was  the  neglect 
on  bis  part  to  look  in  that  direction  a  wanl  of 
ordinary  care  and  prudence?  Is  a  traveler  jus- 
tiSed  in  traveling  upon  a  railroad  crossing  la 
tbe  absence  oF  safety  signals  giving  him  the 
right  to  cross  without  looking  for  an  upproach- 
in^  train?  It  has  been  many  limes  decided  by 
tbis  court  that  the  traveler  before  cropsing  a 
railroad  must  look  and  Ihu-o?  If  tbe  crossing  at 
which  the  plslnliff  was  injured  is  so  construcliMl 
that  an  approaching  [ruin  cannot  he  seen  until 
a  traveler  comes  very  near  to  the  railroad  track, 
common  prudence  requires  blm  lo  approach  ai 
such  speed  that  when  an  approaCuiog  train 
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•nay  be  seen  be  maj  be  able  to  stop  and  tllow 
■ucb  train  lo  pass."  To  tbe  sttnie  elTtct  aie  our 
own  CHBCB.  Oinnnnati,  U.  &t.  R.  Co.  v.  Bat- 
ter, lupra,  and  CBses  ciled;  /ni/iano,  B,  A  W, 
it  Co.  V.  Greene,  i"fra.  Bee,  upon  tbcBedi/- 
ferent  propositiona,  Chicago  ±  K  I.  R.  Uo.  v. 
JJ«to«,  11«  Ind.  6:  Conea  ».  Oineinnati,  I.  Bt. 
L.&O.R.Co.  114  Ind.  328, 14  West.  Rep.  101; 
Ohio  &  M.  S.  Co.  V.  Bm,  117  Ind.  SB;  Lake 
Shore  diV.  S.  R.  Oo.  y.  Pinehin.  112  Ind.  GS2, 
11  Wert.  Rep.  347;  Indiana,  B.  <ft  W.  R.  Co. 
T.  Hammock,  113  lad.  1, 13  West.  Rep.  297. 

In  Ibe  light  ol  tbeae  authoritfcs  tlie  follon- 
Ing  iriBlrucUon  requested  bj  the  appellee  and 
given  by  the  court  was  erroneous: 

"No.  8.  Tbere'isno  rule  of  law  which  re- 
quires a  traveler  upon  a  public  highway  in  ap- 
proacbiug  a  railroad  croBninjt  to  slop  hia  team 
still.  But,  in  determlniiif'  the  question  of  plain- 
tiff's coDlributor;  negligence  ft  la  fol  TOU  to 
eay  whetlicr  tbe  coume  pursued  bv  Ibe  plaintiff 
was  such  SB  would  have  been  adopted  bj  an 
ordinnriij  cautious  and  prudent  peraon,  la  the 
eiffcise  of  reasonable  care  to  avoid  injury, 
uuder  the  facts  and  drcumstances  in  this  case 
«s  dlscioHed  by  the  evidence.  And  I  leave  it 
for  you  lo  say  whether  tliere  were  aucb  ob 
strurtions  to  tbe  view  of  the  train  that  did  the 
injury,  and  such  lack  of  warning  on  tbe  part 
of  defendant  of  its  approach,  as  would  lead  an 
ordinnrily  cautious  and  prudent  man,  in  tbe 
exercise  of  reasonable  care  to  avoid  injury,  to 
believe  that  no  (rain  was  approaching  within 
such  distance  of  tbe  crossing  as  to  make  his  en- 
deavor to  pasa  the  same  dangerous." 

From  this  instruction  the  Jury  conld  well 
infer,  if  il  appeared  that  there  was  some  lack 
of  warning,  Uiat  tbe  train  was  approacliinft  the 
•crossing  and  that  tbe  view  between  the  appel- 
lee and  the  approacbing  train  was  obstructed, 
that  it  then  became  a  question  for  their  deier- 
mination  as  lo  whether  such  lack  of  warning, 
logt'Lbcr  with  the  obstructed  view,  were  suS- 
«ii-nt  to  lead  a  person  of  ordinary  prudence 
and  judgment  lo  tbe  conclusion  that  there  was 
no  train  approaching  witldn  such  a  distance  as 
to  render  il  unsafe  for  the  appellee  and  ber 
father  10  attempt  to  pass  over  the  track,  and  if 
so,  then  tLey  nere  not  guilty  of  negligence  in 
flltempling  lo  pass  over  witlmut  first  stopping 
and  exercising  tbelrfensea  of  bearing  and  sight. 
In  QUI  opinion  instruction  number  fifteen, 
asked  by  the  appellant,  contained  a  correct 
statement  of  the  law,  and  should  have  been 
given.     Ttiis  instrurtion  reads  thus: 

"No.  IS.  If  there  were  any  ohstructiona  . 
sight  or  hearing  in  tbe  direction  of  Ibe  ap' 
proarliing  train,  as  the  plaintiff  and  her  fattier 


increase  of  the  danger  that  may  come  frran  tba 

"»  of  tbe  biehway  at  sucb  a  place." 

When  applied  to  the  evidence  in  tbe  caae  all 
of  the  foregoing  Instructions  asked  by  the  ap- 
pellant were  exceedingly  pertinent  at  well  aa 

While  we  do  not  condemn  Instruction  num- 
bered one.  asked  by  Ibe  appellee,  and  given  by 
»urt  In  tbe  abstract,  we  think  that  there 

no  evidence  which  made  it  pertinent,  and 

that  It  was  calculated  to  mislead  uie  Jury.    The 
said  instruction  is  as  follows: 

"No  I.  If  you  find  from  the  evidence  that 
tbe  plaintiO  was  Injured  by  tbe  defendant's 
train  while  traveling  upon  a  public  highway,  as 
alleged  in  her  complaint,  that  the  whistle  was 
not  sounded  and  the  bell  rung  as  required  by 
law,  as  said  train  approached  said  crossing,  and 
that  plaintiff  was  misled  by  defendant's  < allure 
lo  give  such  warning,  and  wilhout  fault  or  neg- 
ligence on  her  part,  and,  without  notice  of  the 
approach  of  said  train,  was  placed  in  a  posi- 
tion of  great  peril,  and,  in  the  excitement  of 
that  pern,  and  in  the  effort  to  escape,  made  a 
mistake  as  to  the  proper  course  lo  be  pursued, 
and  injury  resulted,  aucb  error  ot  judgment  is 
not.  conlnbulory  negligence,  and  will  not  bar  a 
recovery  by  ber  for  the  injury  sustained," 

We  may  add  further  that  we  find  no  evidence 
tending  to  rebut  contributory  negligence  on 
the  appellee's  part,— in  view  of  the  author- 
As  to  the  circum stances  which  found  the  ap- 
pellant and  her  father  on  tbe,  crossing  when 
the  misfortune  overtook  them,'  tbe  evidence  is 
an  entire  blank,  Whether  or  not  they  saw  the 
train  approaching,  or  beard  tbe  sound  which  a 
nnovine  tiuin  gives  out,  and  were  deceived  as  to 
Ihe  distance  It  was  from  Ihem  and  attempted 
lo  cross  the  track  not  withstand  ing.  we  do  not 
know.  The  rale  of  speed  at  which  they  ap- 
proached the  crossing, and  whether ornot they 
stopped  and  eieicised  their  senses  of  hearing 
and  eight,  are  facts  which  do  not  appear  in  the 
evidence. 

In  view  at  the  authoritlea  which  we  have 
cited,  and  especially  the  cases  of  Indiana,  B. 
<t  W.  R.  Oo.  V.  Ureent  and  Cincinnati,  H.  & 
I.  R.  Co.  V.  BvtUr,  tupra.  thecase  at  barseema 
lo  have  been  tried  upon  a  theory  entirely  erro- 

The  case  of  Pitl^fUTgh,  0.  it  81.  L.  R.  Oa. 
T.  Martin,  83  Ind.  476,  and  relied  upon  bythe 
appellee.  Is  not  in  harmony  with  our  earlier 
casea  and  la  out  of  line  with  those  more  recent, 
the  later  cases  following  the  earlier  ones,  and 
upon  tbe  questions  involved  in  the  present  case 
cannot  be  regarded  as  authority  since  tbe  case 
of   Oineinnati,   H.    A  1.   R.    Oo.    v.   Bvtiar. 
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1,    No  azeeptlon  c 


demptlon  from  sale  under  execu  Hon,  ilecree,  e 
in  tbe  cam  o(  a  Bale,  on  a  creditor's  t>tll,  of  b 
the  real  and  personal  prapert;  of  an  InaolT 
mining  oorpDinU  on.  at  least  irhere  thenveia: 
ol  tbe  peisonal  property  from  ttaa  realotata' 
not  matarlall;  impair  iti  valus  or  uaefulni 
altbouitb  the  property  <■  more  available  and  i 
uabta  when  In  oomtilnation.  and  altbougb  a  la 


Loosr  Coal  Muni  t.  Chioaqo,  WiLmMOTOv  A,  VasitnAAOii  Oo&l  Co.        099 


T  to  keep  the  mlneifroi 
deterioration  durlns  ibe  pFrlod  of  redemption, 
wbee  no  one  cut  be  permitted  to  operate  tbi 


Its  rec«lT«r  in  ■  credlti 

erlT  wbicb  mlgbt  bave  been  aelzcd  and  sold 

an  ezeoutloD  at  law.  cannot  thereby  tHhe  It  < 

ol  the  operation  of  tbe  Statute  In  relation 

redemption. 

Waitfn,  J.,  ilaentt. 

(October  81,  1SBB.) 

ERROR  to  tbe  Appellate  Court,  Second  Dis- 
trict, 1o  review  a  judgment  afHrming'  a 
■decree  of  tbe  Circuit  Court  for  Will  Counry 
directibs  tile  Bale  of  defeodsnt'a  property  tvith- 
■oulprivitege  of  redemption.     Reeerud. 

The  facia  ate  fullv  BtatL'd  In  tbe  opinion. 

Meteft.  H.  S.  IHoDpoe  and  George  H. 
IioeeT'i  for  plBioiifl  In  error: 

The  sale  of  the  entire  properly  of  the  corpo- 
ration nilhout  redemption  would  be  improper. 

Rev.  SiaL  cliap.  77,  gS  IS-IS;  Stone  v.  Qard- 
ner,  20  111.  S09:  3utlterlin  v.  Oara.  Mul.  L. 
ln».  Co.  90  in.  483;  WH/teriM  t.  ttleh,  i  WesU 
Bep.a20, 1 17 Iil.67:  Ptoria <tS.B.Co. v. T/iomp- 
ton.  103  111.  187;  Hnrnmoek  7.  FaTmii>-i  Loan 
<C  Truil  Co.  105  U.  8.  77  (26  L.  od.  1111). 

Mr.  Georgo  S.  Hoa«e,  for  deteodnnt  tn 

Where  property  will  sell  for  more  as  a  unit 
tb&n  if  sold  separately,  It  may  be  sold  tof^tlior. 

McLean  Counts/  oank  v.  Flaag.  81  111.  290; 
Rev.  Stat.  1846,  chap.  57;  Hammock  v.  Farmtrt 
Loan  &  Tra»t  Co.  106  U.  8.  77  (36  L.  ed.  1111). 

Balleri  J,,  dellreted   the   opinion  of  the 

This  was  a  creditor's  bill,  brought  by  the 
Chicago,  WilmlnrtOD  &  Vermilliou  Coal  Com- 
pany aitainst  tbe  Locey  Coal  MineR,  to  eoforce 
the  rollectinn  of  a  certain  Judgment  at  law 
agaEuHt  the  defendant. 

It  appears  jfrom  the  bill,  which,  for  waot  of 
«n  answer,  was  lakeo  pro  concetto  and  fiom 
the  proofs  adduced  at  the  beanng,  thai  on  the 
eth  day  of  February,  1887,  the  complainant 
obtained  a  judgment  atrainst  tbe  defendant  by 
confession  for  t6,908.65  and  costs,  and  that 
^x^ution  Issued  on  said  judgment  has  been 
returned  wholly  unaalisfled. 

It  further  appears  that  tbe  defendant  'is  a 
corporation  organized  ander  tbe  Ihws  o(  Ibis 
isiate  for  the  purpose  of  catryinn  on  the  busi- 
ness of  mining  and  selling  con  1,  and  Ibet,  in 
the  prosecution  of  its  business,  it  had  acquired, 
•nd  at  the  time  of  filing  suld'bill  befd  and 


addition  Iberelo,  the  coal  under  211.71  acres  of 
Other  land  adjoining,  and  bad  sunk  upon  satd 
land  a  coel-mioing  shaft  and  an  escapement  or 
■irsbaft,  and  erected  some  thirty  dwelling- 
houaes,  a  boarding-bouse,  a  store  bouse,  and 
various  other  buildings,  aod  set  a  «teum-eagine, 
•team-boiler,  coal-bojsting  apparatus  and  ma 
Cbluet7,  pumps,  coal-car  tracks,  railroad  and 
(witch  traclts,  screens,  pit  scales  and  car  scales, 
■nd  constructed  on  tbe  lllinuis  River  a  loailing 
dock,  and  procured  for  tbe  Iran  sport  alien  ol 
coal  one  coal  boat  and  a  steam  barge  or  lowing 
boat, — all  of  which  were  desirable  and  necessnry 
for  carrylngon  Its  business  of  mining  and  sell- 
tag  coal.  ThU  properly  was  owned  by  the  de- 
8L.K.  A. 


fendant  subject  to  a  trust  deed  executed  by  the 
defendant  lo  Charles  8.  Illncbman,  to  secure 
the  payment  of  $30,000  and  interest,  and  also 
a  mortgage  to  Edward  Lewis  to  secure  tbe  pay- 
ment of  $1,838.39. 

The  bill  further  allegea  that  thedefendant baa 
carried  on  its  business  at  a  large  ezpenee,  aod 
has  acquired  a  valuable  trade  for  lis  mining 
products  and  a  standing  in  tbe  market  which 
should  not  be  tost;  Ihal  the  defendnni's  prop- 
erty is  of  that  character  that  Its  chief  value 
consists  in  maintaining  It  as  It  now  exists,  for 
the  liansaclion  of  the  business  for  wbicb  It 
was  brought  together,  and  that  the  tolcrestsof 
all  concerned  will  be  better  promoted  by  pre- 
serving all  of  said  properly  a&  a  unit;  that  the 
defi-ndunt  is  greatly  embarrussed  financially, 
and  Is  uoabte  lo  meet  its  deblx  due  snd  to  be- 
come due,  and  that  the  Intereata  on  said  in- 
cumbrances remain  due  and  unpaid;  that  tbe 
defendant  is  about  |7,000  in  arrears  in  the  pay- 
ment of  the  wages  of  its  miners,  and  has  no ' 
menus  with  which  to  pay  the  same:  and  that, 
by  reason  of  such  nonpayment,  said  miners 
have  quit  their  work  and  refuse  to  resume  the 
same  uotit  proper  arrangements  are  made  for 
the  paymeot  oi  their  wHces. 

Upon  the  tiling  of  said  bill  an  order  was  e; 


tereo,  tbe  defends 


IS  counsel  consenting 


the  defendant  lo  turn  over  to  such  receiver  al 
its  assets  and  properly,  and  1:y  tbe  same  order 
tbe  receiver  was  directed  to  continue  tbe  de- 
fendant's business  of  mining  and  selling  coal. 
In  puTSuaace  of  said  order,  tbe  defendiiot  cod- 
veved  and  transferred  to  tbe  receiver  all  of  Its 
said  property,  and  the  latter  thereupon  entered 
into  possession  and  undertook  lo  curry  on  the 
business  of  operating  tbe  mine.  To  enable 
him  to  commence  operations,  an  order  was  en- 
tered, on  bin  peiitinn,  auihorizinn;  bim  to  bor- 
row $10,000  and  issue  receivers  certiflcalea 
Iberefor;  and  the  money  thus  borrowed  was 
expended  iu  payine  the  operiilives  liieir  arrear- 
ages and  in  defraying  tbe  expenses  of  coutinu- 
ing  tbe  business. 
On  petition  of  the  defendant,  the  receiver 
'as  authorized  to  buy  800  acres  mot«  of  min- 
ing rights,  which  purchase  was  accordlnety 
made  at  a  cost  of  $8,200.  Subscquenily  tbe 
complainant,  having  become  tl)e  owner  of  the 
indebtedness  secured  by  tbe  $30,000  deed  of 
trust,  and  also  all  of  the  cerliflcalcs  then  Issued 
by  tbe  receiver,  filed  its  peiitinn  asking  [or  au 
order  authorizing  the  receiver  to  borrow  a  fur- 
sum,  to  be  expeniied  in  improvements  of 
said  properly,  and  offering  to  advance  tbe 
'  on  receiver's  certificates;  aod,  tbe  da- 
gnt  consenting  thereto,  an  order  was  en- 
tered in  accordance  with  the  prayer  of  said 
petition,  and  in  pursuance  of  snid  order  tbe 
receiver  borrowed ot  tbe  complaiuanl  (be  sum 
of  $lli,&00. 

Said  cause  coming  on  for  bearing  on  tbe  bill 
taken  as  confessed,  a  large  amount  of  evidence 
introduced  as  to  the  value  of  the  properly 
assets  ot  Ibe  defeudaut  in  tbe  hunJs  of  tbe 
receiver,  said  evidence  bclns  lo  a  very  large 
deeree  conSicling.  Tbe  decree  found  "tbst 
the  property  is  of  that  kind  and  cbaiacier,  all 
so  related  to  the  other,  and  tbu»  gathered 
together  and  obtained  for  tbe  transaction  of 
tbe  bustneaa  of  the  mining  and  sale  of  coal. 


Illimou  Sdfrbhb  Couet. 
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that  Ibe  s&ld  proper!;  caoDot  nell  be  aold  aep- 
arslelf  without  maniCeBt  iaiurj  to  the  iolerests 
of  all  iDtercsled  therein,  ana  that  all  aaid  prop- 
erly, including  the  personal  property  on  hand 
aitlie  time  of  sale,  of  eTeiysiud  and  charac- 
ter, should  be  sold  as  an  entirety  end  as  one 
properly,— aa  a  unit, — to  heller  conserve  the 
iDtcreets  of  all  parlies  interested  therein;  that 
the  Talueof  all  of  aaid  properly  righta  does  not 
exceed  the  sum  of  |60,000,  and  that  the  aaid 
corporation  defendant  is  entirely  Insolvent  and 
wholly  unnljle  to  pay  its  dehta;  that  the  claims 
now  exinling  against  the  laid  corporation  de- 
fendant, Mon  proven  in  this  cause,  together 
villi  the  expenses,  costs  and  charges  still  likely 
to  accrue  and  arise  under  the  receiver,  will 
reacli  the  sum  of  at  least  $85,000,  and  the 
property  is  of  that  kind  and  character  that,  for 
Its  proper  preservation,  its  operation  aa  a  coal 
miue  is  a1>R>lutely  necessary  and  essential;  thai 
ila  continued  opetutioD  under  a  receiver  ia 
not  only  unwise  and  Injudicious,  but  may  be 
greaily  prejudicial  to  the  rights  and  interests 
of  the  creditors  of  said  corporation;  and  that 
all  said  property,  hoth  real  and  personal,  ahnuld 
be  sold  wflbout  unreasonahle  delay;  and  on 
account  of  the  properly  and  ita  value,  aa  com- 
pared with  the  claii —  -"--   --■"  '"- * 

■■     ■•         ~     ■  li  fi 

any  and  all  claims  of  any  and  alt  parties  to  this 
cause,  whether  inlervenoia  orotherwiae." 

Said  decree  has  been  aOlrined  by  the  appel- 
late court,  and  the  record  is  now  brought  here 
by  virit  of  error.  The  errors  SBsignea  in  this 
court  relate:  firtt,  to  that  portion  of  the  decree 
which  orders  the  sale  of  the  real  eslate  in  ques- 
tion without  redemption;  and,  tecond,  (o  that 
portion  of  the  decree  wliicb  finds  the  value  of 
all  the  property  in  question  to  be  only  160,000. 
The  second  assignment  of  error  does  not  seem 
to  be  insisted  upon;  and  Ihe  onl^  question, 
therefore,  presented  for  our  consideration  is 
whether  Ibe  circuit  court  properlv  ordered  the 
sale  of  tbe  real  estate  without  redemption. 

There  can  be  no  question  that  the  property 
tiansferred  to  the  receiver,  and  which  the  de- 
cree ordered  to  be  sold,  is,  in  the  main,  real 
property.  Such  is.  of  course,  the  character  of 
the  -.•80.81  aerea  of  land  to  which  ttie  defend- 
aut  had  obtained  the  title  In  fee;  and  that  char- 
acter apperlains,  not  only  to  the  soil  and  Ibe 
buildings  erected  thereon,  but  to  the  coal  lyiDK 
beneath  the  surface,  and  the  various  shafts  and 
mines  by  means  of  which  Ihe  coal  is  reached 
and  the  mining  operalions  carried   on.     The 


31 1. 71  acres  ia  an  interesl  in  land,  and  is  .     .  . 
e  real  property.    The  same  Is  true  ot  the 


houses,  the  boarding- house,  Ihe  store-liouse 
and  llie  other  buildings  are  all,  presumptively 
at  leaet,  parts  of  the  realty.  The  aame  thing 
msy  pcrliaps  be  anid  of  the  engine  and  boiler, 
ruiiroa<)  and  switch  tracks,  coal  tracks,  docks 
and  most  of  the  olherapparatus  and  machinery 
erected  upon  and  attached  to  the  land  for  the 
purpose  of  carrying  on  ihe  defendant's  mining 
operations.  There  is.  It  is  Irue,  a  considerable 
amount  of  properlv  owned  b;  the  defendant, 
and  procured  by  ft  for  use  in  and  about  Its 


mines,  which  la  in  ita  nature  personal  prop- 
erty. Of  this  character  ia  tta  maebiiiery,  not 
so  attached  to  tbe  soil  as  to  become  flziures, 
its  tools,  boats,  mules  and  the  stock  of  good» 
in  the  defendant's  store.  All  of  these,  now- 
ever,  constitute  relatively  but  a  small  portiott 
of  the  entire  raining  establisbmeot,  as  the  in- 
ventory of  tbe  movable  propertr  shows  that 
[he  goods  in  the  stare  amounted  only  to  (I,- 
Bin.Sl  in  value,  the  mining  property  to  onlv 
$1,B24,  and  the  boats  only  f633.40.  The  biU 
allegea,  and  the  decree  finds,  that  the  various 
portions  of  the  entire  property  are  so  related  to 
each  other,  and  the  business  purpose  for  which 
it  is  chieSy  valuable  is  such,  that  the  best  in- 
terests of  all  concerned  will  be  best  promoted 
by  having  tbe  entire  property  kept  together 
and  treat^  as  a  unit.     This  is  t)eoau8e  its  prin- 


waa  no  controversy  at  the  hearing,  and  ttierft 
need  be  none  now.  We  are  of  the  opinion, 
however,  that  tbe  conclusions  sought  lo  t« 
drawn  from  it  do  not  necessarily  follow. 

It  need  not  be  questioned  that  a  division  of 
the  mjnmg  lands  embmeed  in  the  decree  into  a 
number  of  parcels,  and  sclliug  them  in  such 
parcels,  would  not  be  tbe  best  course  to  pur- 
sue in  order  to  realize  tbe  highest  price.  Such 
division  would  doubtless  greatly  impair,  if  not 
altogether  destrov,  tbe  value  of  said  lands  aa 
mlnmg  lands.  The  expense  of  sinking  the  rec- 
essary  shafts,  and  erecting  and  supplying 
proper  machinery  and  appliances,  is  doubtless 
too  great  to  make  mining  profitable  if  limited 
to  a  small  tract  of  land.  In  case  the  lands  ia 
question  should  be  divided,  and  go  into  ihs 
bands  of  several  proprieiors,  this  large  expense 
would  need  to  be  incurred  upon  each  tract,  in 
order  to  make  it  available  as  mining  property. 
It  may  therefore  be  admitted  that,  in  order  lO 
obtain  the  highest  price,  tlie  mining  lands  of 
the  defendant,  Including  the  shsirs,  mines, 
buildings,  mschlnery  and  other  improvement* 
appertaining  to  the  really,  abould  be  sold  to- 
gether, and  not  In  parcels.  But,  so  far  as  we 
are  able  to  perceive,  the  same  coDsiJerations 
do  not  necessarily  apply  lo  the  comparalively 
small  amount  of  persona!  property  of  the  de- 
fendant which  it  has  purchased  and  biougitt 
lofcelher  for  use  lu  and  about  the  mines,  tf 
that  should  be  sold  separately,  and  thus  go  tu- 
to  Ihe  hands  of  a  purchaser  diSerent  f  riiui  tbe 
one  who  buvsthe  mines,  there  woulJ  he  no 
material  injury  thereby  occasion (d  lo  (he 
mines,  or  to  the  parties  interested  thiTcin.  pince 
other  pei^nal  property  equally  serviceuiile 
could  QoubfleM  be  obtained  in  the  miiiket  at 
ita  fair  cash  value.  Such  would  unquestion- 
ably be  Ibe  case  with  the  stork  of  goods,  the 
loals,  portable  machinery,  raules,  and  indeed 
all  Ihe  goods  and  chetlels  which  may  be  siild 
to  form  a  part  of  the  property  appurtenant  to 
tbe  mines.  It  does  not  twcesanrily  follow, 
therefore,  that  Ihe  case  presents  any  such  com- 
binnLion  of  real  and  peramal  property  into  an 
indissoluble  unit  as  will  make  it  impraclicahio 
to  sell  each  species  of  property  sep.irnlely,  and 
In  accordance  with  the  ^neral  rules  of  law 
applicable  thereto,  wilhout  destrnving  or 
greatly  Impairing  the  value  of  the  entire  prop- 
erty. 

Our  present  Statute  provides  that,  when  any 
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real  tsaix  to  sold  bj  virtue  of  an  ezecutiou. 
Judgment  or  decree  o(  foreclosure  of  a  mort- 
gage, or  eDforcemeDt  of  a  mecbanic'B  lien  or 
vendor's  lien,  or  for  the  payment  oF  tnODey,  it 
shall  be  (he  duty  of  the  Bheria,  maaler  in  clian- 
cery  or  oilier  omcer  making  l!ie  sale  to  deliver 
to  Lbe  purcbnaer  a  certificate  eotilling  bin  to  a 
deed  Id  case  tbe  property  is  not  redeemed  witb- 
in  lbe  slalutory  period  of  redemption.  Bev. 
Blat.  cbap.  77,  %  IB, 

The  laoguage  of  tbe  Stalnle  ii  Imperative, 
and  seems  to  contemplate  no  exceptions. 
Why,  tben,  should  the  real  eafafe,  nbicb  con- 
slimlea  the  great  bulk  of  tbe  properly  in  quea- 
tioD,  be  sold  -wilboul  redemplton^  In  support 
of  the  decree  aulborizing  such  gale,  ne  are 
referred  to  Hammoek  v.  Farmtr»  Ijoan  &  Tnitt 
Co.,  las  U.  8.  77  [26  L.  ©d.  1111],  and  Ptxnia 
&B.  a.Go.  T.  Thompttm,  108  HI.  187.  These 
were  suiia  Id  chancery,  each  brouglit  for  the 
foreclosure  of  a  mortgage  executed  by  a  rail- 
way company,  conveying  ita  railroad,  with  the 
appurteoancea,  rranchises.  equipments,  toola, 
tncomee,  assets  and  property  belonging  there- 
to, then  poeaeased  or  tbereafler  acqoired  by 
tbe  company,  and  lo  each  case  a  deciee  for  tbe 
■ale  of  tbe  entire  mort^ged  property  as  aunit, 
and  without  redemption,  was  sustained.  This 
concludoti  waa  reached  upon  tbe  theory  that, 
while  a  railway  track,  considered  by  Itself, 
was  real  estate,  yet,  when  viewed  in  oonnec- 
tion  with  its  public  cbaracler  and  the  fran- 
chises usually  connected  with  it,  it  could  not 
be  regarded  as  lands  and  teDemenla  within  the 
meaaiDg  of  tbe  Statute.  On  this  point,  in 
Peoria  <fi  .S  R.  Co.  v.  Thompten,  itia  aald;  "A 
Dumber  of  reasons  suggest  themselves  to  us 
why  tbey  should  not  be  to  considered.  In  the 
first  place,  when  a  railway,  lis  appurtenances, 
privileges  and  fmncliises,  are  mortgaged  aa  a 
whole,  there  is,  in  our  opinion,  no  power  or 
authority  lo  aell  them  aeparalely.  From  tbe 
very  nature  of  the  property,  one  would  be  use- 
less without  tbe  other.  The  franchise  could 
not  be  used  at  all  without  the  road,  and  tbe 
road  could  not  lawfully  be  used,  as  against  the 
Slate,  without  the  franchiae.  Under  such  cir- 
cumslances.  lo  avoid  the  possibility  of  conflict- 
ing ownerships,  the  law  has  wisely  determined 
that  both  must  be  sold  as  an  entirety. " 

Again;  "While  a  railroad  franchise,  when 
considered  by  itself,  will  be  treated  as  per- 
sonal property,  and  the  road  Itself,  when  so 
viewed,  will  be  treated  as  realty,  yet,  when 
considered  as  an  entirety,  aa  tbey  must  tie 
when  so  mortgaged  and  sold,  they  are,  striclly 
speaking,  neither  the  one  nor  the  other,  wilhin 
the  meauing  of  the  law  pertaining  to  redemp- 
tions. From  a  sale  of  land  a  redemption  is  u- 
Iow«d;  from  a  sale  of  personal  property  do 
aucb  redemption  is  pennilled.  And  since  the 
two  are  Indlseolubiy  combined,  by  virtue  of 
tbe  morrgage,  decree  and  sale,  tliere  is  Just  as 
much  reason,  ao  far  as  the  question  depends 
upon  the  two  kinds  of  property,  when  separ- 
ately considered,  for  contending  tbe  right  of 
redemption  ia  denied, as  there  is  liiat  it  is  given." 

A  further  consideratioD  bearing;  upon  lbe 
question  is  drawn  from  tbe  public  character  ol* 
railway  companies.  On  that  point  it  is  said 
"In  view  of  the  public  Character  of  the  road, 
it  will  not  be  questioned  that  the  public  gener 
ally  have  a  direct  interest  In  keeping  il  coo 


dnuonal^  open,  without  any  malerial  diminu- 
tion of  Its  capacity  to  meet  all  tbe  legilimals 
wants  of  the  public.  It  Is  therefore  out  Just 
and  proper  that  the  foreclosure  proceedings 
should  be  conducted  in  such  a  manner,  hnviug 
due  rcgsrd  to  tbe  private  interests  of  all  par- 
tics  concerned,  as  lo  cause  the  least  pojsibia 
injury  or  inconvenience  to  the  public,  and 
wc  are  of  opinion  that  this  will  be  more  effec- 
tually acc'implisbed  by  tbe  metliod  adopted 
than  it  can  be  in  any  other  way.  To  have  or- 
dered a  sale  of  lbe  personal  properly  separ- 
ately, from  which  it  is  conceded  there  would 
be  no  redemption,  and  a  sale  of  tbe  realty  with 
the  right  of  redemption,  as  is  cbiimed  stiould 
have  been  done,  it  would  most  likely  have  re- 
sulted either  in  a  sactifice  of  ihe  ptrperty,  or 
some  portion  of  It,  or  in  cmbarca'^ing  com- 
plications seriously  affecting,  at  least  for  4 
while,  the  public  interests." 

It  is  clear  that  very  little,  if  any.  of  Ihc  for^ 
going  reasoning  can  have  an  application  to  the 
present  case.  Here  there  is  no  question  of  a 
franchise,  the  existence  and  eierclse  of  which 
are  essential  to  the  legal  use  and  enjoyment  of 
the  langiblo  property.  No  peisonal  properly 
is  involved,  tbe  eeverance  of  which  irom  Ihe 
real  estate  will  materially  impair  the  value  or 
usefulness  of  Ihe  latter.  No  quention  ari.ses  of 
any  public  use,  nor  has  the  public  any  interest 
in  the  continued  operation  of  the  mines,  be- 
yond what  it  has  in  the  continued  prosecution  of 
any  other  private  business  enterprise.  Every 
circumstance  which  may  be  held  to  take  tho 
case  out  of  the  operation  of  the  aiatutory  man- 
date, which  requires  Judicial  aales  of  rent  prop- 
erty lo  be  made  subject  to  tbe  statuiorv  riglit 
of  redemption,  seems  to  he  wanting.  Wnlle  wa 
are  disposed  to  adhere  to  the  doctrine  ot  tbo 
cases  alwve  cited,  we  are  not  Inclined  to  ex- 
lend  the  rule  there  laid  down  to  cases  which 
do  not  come  clearly  witbin  the  reasons  upon 
which  the  rule  is  based.  The  mere  fact  ihaX 
real  and  personal  properif  are  so  brought  to- 
gether in  a  particular  business  enterprise,  and 
are  so  related  lo  each  other,  as  to  be  mora 
available  and  more  valuxble  in  combination 
than  when  token  separately,  will  not  of  itself 
authori/e  the  sole  of  boih  as  a  unit  without  re- 
demption. If  this  were  otherwise,  tbe  right  ot 
redemption  which  the  Statute  gives  in  all  or^ 
dinary  cases  of  Judicial  sales  of  real  property 
might  be  deniea  or  set  aside  almost  with  im- 
punity. Thus,  in  case  of  a  farm  well  stocked 
with  domestic  animals,  agricultural  Implu- 
mcDts  and  oUier  chattel  property  specially 
adapted  to  Its  profitable  tillage,  we  mie-bl  have 
a  combination  of  real  and  personal  property 
more  valuable  when  treated  aa  a  unit  tban 
when  separated.  A  well-furnished  house,  witl^ 
carpets,  furniture  and  other  belongings  spe- 
cially purchased,  adapted  and  fitted  for  use  In 
such  house,  would  constitute  a  combiaation  of 
real  and  personal  property  more  valuable  to 
tbe  proprietor,  aad  more  available,  perhaps, 
for  sale.  If  it  could  be  sold  as  a  single  item  of 
property.  But  it  has  never  l>ecn  htld  that  la 
either  of  these  cases  tbe  real  estate  becomes 
anything  but  re.il  estale,  and  subject  to  Judicial 
sale  as  such.  Nor  has  it  ever  been  held  that  a 
separation  of  the  personal  from  tbe  real  prop- 
erty would  be  unauthorized,  even  though  lU 
effect  would  be  to  esscoliully  diminish  the  mar- 
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ket  vhIu4.  of  teth.  80  loDg  HS  the  law  ncog- 
oizca  llic  dlstlDcllOD  between  these  two  classes 
of  property,  and  subjects  them  to  different 
rules,  tLose  mice  must  apply,  and  cannot  be 
dispensed  with  bj  the  courts,  even  though  their 
applicalioD  ma;  work  some  inconvenience 
It  is  suggested  as  a  further  argument  a 
tonvememi,  in  support  of  the  decree,  that,  if 
the  siBtuLorj  redemption  is  ollowed,  neither  (be 
receiver,  the  defcndaot  nor  the  purchaser  can 
tie  permitted  to  cniae  coal  after  the  sale,  anil 
nhile  the  period  of  redemption  is  running;  and 
that,  In  orderto  keep  the  mines  from  deteriora- 
tion and  injur;  ducing  that  period,  the  water 
niu«t  be  kept  out.  fnjsh  air  supplied,  etc.,  at  a 
cost  of  about  (400  per  month.  This  expense 
should  not  be  borne  bj  the  receiver,  as  he  can 
no  longer  work  the  mines,  since  bis  doing  so 
would  simply  be  a  subtrHcilon  or  takine;  away 
of  a  portion  of  the  properly  sold.  The  de- 
fendant, being  jusolveat  and  presumably  un- 
aLile  in  any  event  to  redeem,  would  have  no  In- 
ducement lo  incur  such  eitpeose,  since,  for  the 
same  reason  above  stated,  it  could  uoi  be  per- 
muted (o  opetate  the  mines  during  the  period 
of  redetDplion.  The  purchaser,  on  the  other 
hand,  would  be  entitled  to  possession  only  si- 
ler  the  period  of  redemption  has  expired,  and 
BO  could  not  legally  enter  upon  ibe  mines  for 
the  purpose  of  protecting  them  from  deteriora- 
tion. These  incouveiiiences  doubtless  may 
BiLHC.  but  Ibey  do  not,  in  our  opinion.  Justify 
the  coLrt  in  disregnrdiug  or  overriding  n  plain 
and  poFJlive  mandate  of  the  Statute.  Jucon- 
Ihe  same  in  character,  tbougti  per- 
in  degree,  not  unfrequently  grow  out 
session  and  use  of  real  estate  during 
1  of  redcmplion;  but  the  Statute  Is 
teiiiTHi  in  its  terms,  and  makes  no  exceptions 
because  of  them. 

Counsel  also  seek  to  sustain  the  decree  on 
the  ground  that  the  couit,  throu.i;h  the  re- 
ceiver, had  the  entire  control  of  bolh  the  equi- 
table and  legsl  title  lo  the  real  estate  In  ques- 
tion, and  could  dispose  of  it  in  such  manner  as 
it  saw  fit.  Said  property  was  conveyed  to  the 
receiver  by  the  defendant  in  obedience  to  an 
order  of  the  court  requiring  such  conveyance. 
II  is  true,  said  order  was  entered  with  the  con- 
sent of  the  defendant;  but  the  validity  and  ef- 
fect of  the  order,  and  the  power  of  the  court 
to  enter  It,  in  no  war  depended  upon  such  con- 
sent. The  control 'which  the  court  obtained 
over  the  properly  was  no  dijlercnt  or  greater 
than  it  nould  have  been  if  the  order  had  been 
entered  U  the  result  of  advernory  proceedings. 
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and  against  the  oppoaltiOD  and  protest  of  tho 
defendant.  Thequestion  thee     ' 
creditor's  bill,  a  court,  \ 
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on  a  creditors  bill,  a  court,  by  requiring  real 
property,  which  inlght  have  been  seized  and 
sold  00  an  execution  at  law,  to  be  coDveyed  lo 
a  receiver,  can  thereby  take  it  out  of  the  opera- 
tion of  the  Statute  in  relation  to  redemption. 
A  creditor's  bill  may  be  viewed  as  a  species  of 
process  for  the  execution  and  enforcement  of 
a  Judgment  at  law,  and  it  is  difficult  to  see 
why  real  property  seized  and  sold  in  that  pro- 
ceeding should  not  be  subject  to  redempiioo 
the  same  as  when  sold  on  execution.  Our 
present  Statute  la  somewhat  broader  than  the 
one  previouiil;  In  force.  The  former  Slatuta 
seemed  to  limit  the  right  of  redcnapiion  to  sales 
upon  execution  upon  foreclosure  decrees,  and 
proceedings  to  enforce  mechanic's  liens;  but 
by  the  Revision  of  1874  It  is  made  to  appW  to 
all  cases  of  real  estate  sold  "  by  virtue  of  an 
execution.  Judgment  or  decree  of  foreclosure 
of  a  morigsge,  or  the  enforcement  of  a  me- 
chanic's lien  or  vender's  lien,  or  for  the  pay- 
ment of  money;"  and  it  is  made  the  dutv  of 
the  sheriff,  master  in  cbnocery  or  other  omcer 
making  the  sale  to  execute  lo  the  purchaser  a 


that  the  Statute,  since  the  Revision,  is  broad 
enough  lo  embrace  cases  like  the  present.  The 
■ale  ordered  by  the  decree  is  to  be  made  by  an 
otUcer  of  the  court,  viz.,  the  mceiver,  and  Is 
lo  be  made  for  the  payment  of  money,  viz., 
the  amount  due  on  the  complainait's  Judx- 
ment.  In  no  view  we  are  able  to  take  of  the 
case  can  the  decree  be  sustained.  It  should 
have  provided  for  tbe  sale  of  the  real  estate 
separately,  and  subject  to  the  siatutoij  rljht 
of  redemption. 

Thejudgmtnt  of  the  Appeiiate  Court  and  M« 
deerte  0/  tA«  Circuit  Court  will  ie  revated,  and 
the  cause  will  be  remanded  to  the  latter  court 
for  furtlier  proceedings  not  inconsistent  with 
this  opinion. 

Wilkin.  j:,d1sBentinK: 

I  do  not  concur.  I  think  the  evidence  In  the 
record  fully  Justified  the  Qnding  of  the  circuit 
court,  and  that  in  such  a  case  a  court  of  equity 
may  properly  order  property  belonging  to  a  cor- 

K ration,  used  by  It  in  carrying  on  its  corporate 
siness.  to  be  sold  as  a  unit,  and  without  i«- 
demption.  notwiUistandinz  a  part  of  such  prop- 
erty may  be  real  estate.     It  Is  unlike  a  case  in 
which  Individual  property  Is  ordered  aold- 
Petition  for  rehearing  denied. 
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I.  FlpeBfortli0traABportaUonofnB.ta- 

nd  ewi  cannot  be  laid  In  a  ooua  try  road  without 
makiDK  compeDeSitloQ  to  the  owner  of  the  lee. 
although  the  eight  to  do  lo  has  been  Kranled  bj 
the  boajrd  of  oounty  oommlssloners. 

S.  An  Injnnetton  will  not  be  grajited  to 
restrain  the  useof  ptpealald  In  ahlgrhwKy  tor  the 
tTHDeportatloQ  ot  natural  Ras.  at  the  Instanoe  at 
the  owner  of  the  fee,  wbo  1im  reoelved  no  oom* 

6L.  R.A. 


peoMtton.  where  be  knowing  pennitted  lb* 
work  to  prooeed  under  a  Uoenae  Iron  the  baud  of 

'   '  itlllarfreiv 


had  been  expended  and  It  would  be  mlnoue  to  Ot» 
compaDycoBtoii  It,  and  where  manj  oltlaena  hev* 
acquired  rights  on  tlie  faith  of  the  mooeMful 
compJedon  of  Uie  wurk,  eapeolally  wliBi«  coio- 
pensstlon  ean  be  reoovered  b;  the  land  owner  fn 
an  appropriate  aotlon  tor  that  purpose. 
(June  »,  ISStU 

APPEAL  by  plaintiff  from  ft  judgment  ot  Ibe 
Ch:cult  Court  for  Hamilton  County  in  favor 
NOTC-Bee  Opinion  oftbeJuatliM  (Mass.)  aNU.W. 
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«f  defendant!  In  ■  lult  bronglit  to  enjoin  tbe 
DM  of  pipes  laid  In  a  country  road  lor  tbe  tnns- 
portalioD  of  gas  wUbout  makiuifCDmpeiiEBtioD 
to  the  owner  of  the  fee.     AJirmtd. 

Tbe  case  mfflcleDtlj  appears  in  tbe  opinion. 

Mewn.  J.  A-  New,  S.  !!•  Urmston  and 
Steph«naDtt  ft  F«rtlB  far  appellant. 

Meitr».  KMne  ft  "Dwirn  toe  appellMi 

Elliott,  J,,  delivered  the  opinion  of  the 

Tbe  board  of  commisBlonen  of  Hatnflton 
County  granted  to  tbe  Indlaoapolfs  Natural 
Gaa  Company  tbe  right  to  lay  pipci  in  a  free 
fravel  road  constructed  und'er  the  Btatule  of 
tbi«  State  at  the  expense  of  the  land  owners. 
The  appellant  is  an  abutting  owner  In  fee  of 


land  along  the  line  of  tbe  brgbvFay.  Prior  to 
tbe  time  Ihla  anlt  was  brought  the  Compan; 
bad  constructed  a  system  of  Ras  works  and  hai 


laid  In  tbe  highway  a  line  of  pipes  forihe  pur- 
pose of  supplying  the  citiieos  of  the  City  of 
iDdianapolis  and  others  with  natural  gas.  In 
the  prosecutiDD  of  (his  work  the  Company  bad 
-expended  many  thouBandaof  dollara.  To  make 
the  system  effective  and  to  successfully  supply 
gaa,  as  it  had  undertaken  to  do,  it  became  nec- 
essary for  tbe  Company  to  extend  its  line  of 
pipes  BO  as  lo  connect  its  main  line  and  sjstem 
vitb  additional  gas  well»,  which  it  had  drilled 
•nd  of  which  it  was  tbe  owner.  Thia  it  was 
aodertaking  to  do  at  the  time  the  appellant 
•ued  out  the  Injunction  issued  in  this  case.  Tbe 
trial  court  dissolved  the  lemporarv  injunction 
and  refused  to  grant  a  perpeluiil  injunclion. 
From  tbls  judgment  the  appellant  prosecutes 
bla  appeal. 

Tbe  license  granted  by  tbe  board  of  com- 
missioners was  effectual  lo  convey  tbe  right  of 
the  county,  sucb  as  it  had,  in  tbe  highway,  but 
it  did  not  affect  private  properly  rigUlj.  Bark- 
Aan  y,  Lawrtne^mrg  (tlis  term). 

The  owner  of  the  fee  in  a  suburban  highway 
has  a  special  proprietary  right  dlalinct  from 
that  of  tbe  public,  and  this  right  cannot  be 
taken  without  compcns'iiion.  In  a  case  decid- 
ed in  18S5  it  was  held  that  abutters  have  a  pri- 
vate right  distinct  from  that  of  the  public, 
wbich  even  the  Legislature  cannot  take  away 
-except  to  appropriate  to  a  pubiicuseupou  pay- 
ment of  compensation.  IndianapUiiv.  Oroat, 
7Ind.». 

This  doctrine  has  been  sieedlly  adhered  to 
by  this  court.  Bayan  v.  Thoma»,  7  lod.  88; 
Cm  V.  Levifeilh.  if.  A.  it  C.  B.  Co.  48  Ind .  178; 
PtUiiv.Johnu/n,  56Ind.  189;  Stater.  Berdeita. 
TS  Ind.  185;  Bou  v.  TAampton,  78  Ind.  90; 
VumminM  t.  Sm/mmir,  78  Ind.  491;  Logantport 
T.  Shirk,  B8  Ind.  568;  Indianapolit  t.  Kingt- 
b-ury,  101  lod.  311;  Terre  Haule  dt  L.  B.  Co.  v. 
BiueU,  108  Ind.  113,  6  West.  Kep.  2!J3iReni»fl- 
aer  v.  Leopold,  106  Ind.  36.  8  WeaL  Hep.  874; 
L^ayttU  T.  A-flffia,  118  Ind.  436,  13  Wert.  Rep. 

The  rale  declared  by  our  own  caBea  la  in 
harmony  with  the  very  ancieutand  well-settled 
rule  that  the  public  acquires,  except  in  cases 
where  tbe  seizure  of  the  fee  is  authorized,  noth- 
ing more  than  a  ri^bt  to  pass  and  repass,  and 
the  great  weight  of  authority  austains  the  doC' 
trine  laid  down  by  ourdecisions. 

There  Is  an  essential  distinction  between  ur- 
iMn  and  snbarban  highways,  and  the  rigbta  at 
«L.RA. 


abutters  are  much  more  Umited  in  the  case  of 
urban  streets  than  they  are  In  the  case  of  sub- 
urban ways.  We  note  the  distinction  betni-en 
tbe  classes  of  public  waya  and  declare  that  the 
servitude  la  the  one  class  is  much  broader  than 
it  IS  in  the  other,  but  it  ia  not  necessary  lo  here 
mark  with  particularity  tbe  differencebetween 
the  two  rlossea  of  public  ways,  for  we  are  here 
concerned  only  with  suburhan  ways. 

Subject  to  the  right  of  the  putjlic  the  owner 
of  tbe  fee  of  a  rural  road  retains  all  right  and 
interest  in  it.  He  remains  the  owner,  and,  as 
such,  hisrigbtsare  very  comprehensive.  Brook- 
tilU  .£  if.  ilydraulio  Co.  v.  Butler,  Bl  Ind.  186; 
ti/ulbyvilU  A  B.  Tump.  Co.  v.  Qnen,  99  lod. 
214;  Dovattont.Paynt.  %  H.  Bl.  637;  P.^  v. 
BmitK,  1  Conn.  103;  Frc^terian  Satiety  v. 
Avbvm  dR.Il.Ch.i  Hill,  567. 

That  the  appellant  has  a  special  private  Inter- 
est in  the  lands  upon  which  the  higbnay  Is  lo- 
cated, which  cannot  t>e  taken  from  bim  nlLh- 
out  compensation,  is  quite  clear  upon  principle 
and  authority. 

The  appropriation  of  the  land  for  a  rural 
highway  did  not  entitle  the  local  officers  lo  use 
it  for  any  other  than  highway  purposes,  al- 
though they  did  acquire  a  right  tp  use  it  for  all 
purposes  legitimately  connected  with  the  local 
system  of  highways.  A  use  for  any  other  than 
a  legitimate  highway  purpose  is  a  taking  wllhiD 
the  meaning  of  tbe  Conslilulion,  inasmuch  as  it 
imposes  an  additional  burden  upon  tbe  land; 
ana  whenever  land  is  subjected  lo  an  addilloma) 
burden  the  owner  is  entitled  to  compeDsation. 
Tbe  authorities,  although  not  very  numerous, 
are  bannonious,  upon  the  question  that  laying 
gas  pipes  in  a  suburban  road  is  the  imijosition 
of  ansdclitional  burden,  and  that  com  pen<^ation 
must  be  maiie  to  the  owner.  Bicomjield  &  R. 
N.  Oat  Light  Co.  v.  CaUcint,  83  N.  Y.  186.  1 
Thomp.  &  C.  649;  BloomJUld  A  B.  N.  Oa»- 
Light  Co.  v.  Richard«on,  63 Barb.  437;  Stumpft 
App.  116  Pa.  88,  8  Cent.  Rep.  113;  H'*»  v. 
Ohxo  Go*  Fuel  Co.  16  West.  L-  Bull.  131. 

The  same  principle  is  declared  in  the  cases 
which  hold  that  drainnge  pi|>es  cannot  be  laid 
In  rural  highways  except  far  putitic  droiuage 
purposes  connected  with  the  system  of  high- 
ways. Murray  v.  Qibton,  31  III.  App.  488; 
l/Jianapolu.  B.  &  W.  B.  Go.  v.  UarOey.  67  III. 
439;  Board  of  Trade  Teieg.  (Jo.  v.  Banult,  107 
111.  507. 

Tbe  cases  lo  which  we  have  referred  are  well 
reasoned  and  are  founded  on  solid  principle. 
We  have  no  Lesitallon  in  concluding  that  tbe 
layingof  the  pipes  in  tbe  highway  was  a  taking 
01  the  appellant's  property  within  tbe  meaning 
of  the  Constitution,  and  that  he  is  entitled  to 
camprnsBlion. 

It  does  not  follow,  however,  that  a  land 
owner  entitled  to  compensation  for  property 
appropriated  to  a  public  use  can  always  main- 
tain injunction.  It  remains,  therefore,  to  in- 
quire and  decide  whether  the  appelhint  can 
maintain  this  suit,  for  if  be  is  not  entitled  to  au 
.injunction  he  cannot  succeed. 

The  use  to  which  the  line  of  tbe  highway  wa» 
appropriated  was  a  public  one.  There  can  t>e 
no  doubt  that  the  work  of  supplylngciliea  with 
natural  gas  fa  a  public  one  for  which  property 
may  be  appropriated  under  tbe  right  of  eminent 
domain.  Slate  v.  I'ndiana  it  0.  0.  6,  it  X. 
Co.  120  Ind.  676;  GarvUitrtr.  F 
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118  Pa.  468,  11  Cect  Rep.  48;  Pimnij/ltiama 
Mturat  Oat  Co.  t.  Qwk,  123  Ph.  170;  John- 
iton't  App.  (Pa.)  S  Cent.  Rep.  061. 

There  was  bq  asaertiOD  of  a  riebt  to  use  tb« 
higbwaj,  and  the  Qaa  CompaayEad  expended 
largu  lums  of  money  on  the  failbof  theltsense 

(raiited  ro  it  by  the  board  of  comraissioDers. 
t  had  assumed  to  use  the  highway  for  a  public 
purpose,  end  many  cilizena  liud  acquired  rifibta 
upon  ihe  fuiih  ol  the  successful  and  elTective 
proM:cuLiOD  and  conduct  of  the  work  and  busi- 
ness undertaken  hy  Ihe  Company.  The  appei 
iaiil,  with  knowledge  of  theiacti,  made  no  ob- 
jeclioD  until  tbe  completion  of  the  maiD  line 
and  system,  hut  delayed  until  they  had  been 
completed  and  tben  asked  for  an  iniunciion. 
To  grant  llie  relief  he  seeks  nilt,  it  is  clearly 
fnTerable,  seriously  impair  tbe  rights  of  the 
puhlic  as  well  as  those  of  the  Gas  Company. 
We  are  aatiaBed  that,  upon  the  case  made  by  toe 
evidence,  tbe  appellaot  is  not  enlllled  to  an  (a- 
juDCIIon.  In  adjudging  that  he  has  no  right  to 
an  injuncLioD  we  do  not  hold  that  be  may  oot 
in  a  proper  case  recover  darangES  for  IheiiiTa- 
don  of  Ills  legal  rights.  What  we  here  decide 
Islhat  thecaaemadeii  not  one  Justifying  resort 
to  tbe  ezlraordlDary  remedy  of  lojuDction. 
Tbe  eSect  of  our  declaloD  is  tbat  he  bas  mis- 
taken his  remedy. 
The  work  in  which  the  Oas  CompaDy  is  en- 

Sged  is  one  in  which  tbe  general  community 
ve  an  interest,  and  to  arrest  Ihe  work  hy  in- 
) unction  would  do  great  injury  to  many  cit- 
zens.  Persons  other  than  the  Gas  Compaoy 
have  an  interest,  and  they  are  so  numeroua  that 
li  Is  the  duly  (if  the  ccuris  to  protect  that  inter- 
est where  it  ran  be  done  without  materially  Im- 
pairing Ibe  rights  of  any  pilvale  citizen;  and 
that  can  be  done  in  this  fnstunce,  for  the  appel- 
lant, in  Ihe  appropriate  acllnn.  and  upon 
makings  proper  case,  can  be  fully  compensated 
in  damages  lor  all  injury  that  he  may  have 
suffered.  There  ia  pre!.ent  here  an  element  of 
public  policy  wt)ich  exerts  a  controlling  ioQu- 
tace.  The  good  of  the  community  forbids  tliat 
one  who  occupies  such  a  position  as  the  appel- 
lant does  should  be  permitled  to  arrest  work 
essential  to  the  sticressFul  discharge  of  tbe 
Company'sduty  tosupply  the  communtly  with 
fuel  in  the  form  of  natural  gas.  Publicpolicy, 
as  has  been  demonstrated  in  analogous  caiiea, 
requires  tbat  the  riglits  of  the  community 
should  be  proteeted  and  tbe  land  owner  left  (o 
hia  remedy  at  law.  Louittrillt,  N.  A.  A  G.  B. 
a>.  V.  Stdc.  118  Ind.  124;  Louigrille,  N.  A.  it 
G.  R.  Co.  V.  8oltice<mi,  H8  Ind.  259;  Brattrd 
V.  Cincinnali.  H.  A  1.  R.  Co.  US  Ind.  1,  14 
Wett.  Hep.  817;  Sherlock  v.  LavimHU.  N.  A.  <C 
C.  B.  Co.  116  Ind.  22,  14  West.  Rep.  b43; 
Midland  ft  Co.  t.  BmiUi,  118  Ind.  233,  la  West. 
Rep.  eW;  Indiana,  B.  <t  W.  B.  Oa.  t.  Allen, 
113  Tnd.  581, 13  West  Rep.  987. 

Kor  does  this  rule  operate  unjustly,  for  tbe 
land  ownerisnotdeprived  of  compensation;  nn 
tbe  conlrary,  the  ri^ht  to  compen>:aliou  is  left 
open  to  him,  and  it  is  bis  own  fault  if  he  dues 
not  recover  full  compensation  for  all  tbe  loss  he 
bns  aciually  sustained.  Blended  with  the  ele- 
ment of  puhlic  policy  Is  anoilier  Influential  one, 
and  that  is  this:  The  sppellant.  without  ob- 
jection, knuniugly  permitted  the  work  to  pro- 
ceed until  It  reached  a  stage  at  which  it  would 
beruinoustotheCompuiy,  wbicb  bad  invested 
8L.R.  A. 


such  large  mms  of  money,  to  stop  it  by  in- 
junction. These  two  elements  In  their  com- 
bined strength  certainly  make  a  case  in  whidi 
an  injunctiou  should,  upon  plain  principles  of 
equity,  be  deuied.  Loganiport-r.  UM,  99  Ind. 
S34-644;  Dodge  v.  Ptn7uiiltta.ma  R.  Co.  i&lS, 
J.  Eq.  3.'il,  10  Cent.  Rep.  655,  S6  Am.  &  Eng. 
R.  R.  Caa.  180. 
JudgmttU  nfflmud. 


MIDLAND  R.  CO..  AppL, 

James  FISHER, 

(....Ina.....) 

1.  A  purchaser,  MX  &  foreekMiira  aate, 

of  a  railroad  oompanr's  lutereu  under  a  deed 
rrantluR  tt  a  risbt  ot  war  over  certain  lands  In 
wblcb  ti  Inoorpomted,  la  part  of  the  conaldera- 
tton  tbereror,  an  avroement  br  Uie  oompao;  to 
build  a  tenoe,  to  traund  to  oairy  out  tbe  aicree- 
ment:  and  Ita  llabllltr  to  do  so  may  beenforoed 
t>r  a  subsequent  Branwe  of  tba  (ee  In  an  aotloa 
of  covenant,  altboutih  tbe  compear  merelr  &>■ 
cepted  tbe  deed  without  aoknowledfflDC  tt. 


Hoia.— i)BNl-iM)ll  tl«ln«L 

A  deed  made  br  one  |«rtr  onlr,  a*  ■  sherHT.  tli» 
edirea  of  the  InatrumeDttnlnK'*  polled,"  orstuvea 
even,  la  a  deed-poll.  Aoderson,  DloL  Bee  ■  BL 
Com.  ffl«;  Olla  v.  Pratt,  t  Hill,  L.  «. 

A  deed-poll  Is  designed  slniplr  to  transfer  tlw 
rrantor^  Internt.  and  la  ezeouted  br  bim  alone. 
8  Waatab.  Benl  Prop.  811:  Djet  v.  Baaloid,  S  Uet, 
898. 

A  deed-iioll  Is  Id  the  ftrat  pmaon,  while  deeda  of 
Indenture  are  Id  tbe  third  peraon:  but  sIchouKli  the 
deed  la  In  tbe  form  of  an  Indenture,  tt  will  be  good 
as  a  deed-poll  If  the  Erantor  executes  It  alone. 
RaJlett  V.  CoUlDs.  M  U.  &  10  How.  ITl  (13  I.  ad. 
S7fl<:  Hlppv.nuohett.4Tei.fll. 

A  deed-poll  nUwa  all  the  estoppels  neceaaary  for 
the  praiecttoD  of  the  arantor's  tnteteal.  Ttede- 
man.  Heal  Prop.  I BM. 

It  eeems  that  the  gniDtee  In  a  deed-poll  Is  bouml 
by  ooveeants  therein  to  be  pertormed  br  hlou  and 
an  action  of  covenant  mar  be  maintained  atraiiiBt 
bim.  Tbe  acceptance  □(  the  dead  aad  enjoyment 
of  tbe  estate  estop  htm  and  tbofleolalmtng  uodor 
him  from  denying  hta  covenaota,  and  from  deny- 
ing that  the  nol  attaobed  Is  htg  as  weU  as  that  of 
tbe  srantoT.  Atlantic  Dock  Co.  *.  Leavltc,  H  tf. 
Y.SG. 

In  some  of  tbe  States  where  the  common-law 
plead  I  nir  still  prevails,  the  action  of  tbeKnuiWrfor 
nonperformance  of  the  duties  reeervoil  la  a  deed- 
poll  must  lie  anumpalt,  and  the  promise,  beinc 
raised  by  the  law.  ta  not  wlthlD  the  Siaiute  ot 
Frauds.  Goodwin  v.  Gilbert,  B  Haas.  BIft  Jacksoa 
V.  Matadort.  11  Jobns.  Bl:  Jaclcaon  v.  Hills.  lUJohna. 
wa;  Jackson  r.  Moise,  IB  Johns.  IBT;  Alleo  v.  Pryor, 
8A.K.MBnb.306;  Hllla  v.  E1loMXMass.K6;  Fletch- 
er T.  U'F^rlane,  IX  Mnaa.  48:  Nugeot  r.  RUey.  t 
Met.  117;  Newell  v.  Hill.  B  Met.  IfKh  HIiwdHle  v. 
Humphrey,  It  Conn.  433;  Johnson  v.  Muzzy.  U  Vt. 
4IB:  Maule  v.  Weaver.  T  Pa.  Wi.  But  see  Black  v. 
lUack.  4  Pick.  SSt:  Boyd  v.  Stoue,  II  Mam.  Ut. 

But  In  the  code  Slates  this  distinction  has  passed 
away  with  the  abolition  of  speclflc  forma  of  autlon. 
AdKotlc  Dock  Co.  V.  Leavllt,  14  N.  T.  34. 

Whether  covenant  can  be  brougbt  In  any  case 
against  a  person  who  tias  not  become  a  party  is 
tbe  deed  by  stiming  and  seeling,  see  Harper  T. 
Bunfh,  i  Lev.  sot;  Burnett  *.  WDah,  t  Utrn,  *  (L 
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-  beoomee  the  mutiul  Mt  of  the  parUea,  and  the 
Kiwitee  ii  H  muoh  bound  b 


S.  nie  aeeeptajice,  br  tbe  crante«t  of  ■ 

deed-poll  give*  It  the  effeot  of  ■  written  contract 
to  respect  to  the  oblljratlonji  unumeil  br  him,  and 
it  will  twM  regarded  In  determining  the  bar  of 
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APPEAL  bj^  defendanl  trom  a  Judgment  of 
tbe  Circuit  Court  for  Madison  Coimty ,  in 
fsTor  of  pleinlifT  in  an  actfoo  brought  to  en- 
force an  alleged  agrcemeat  to  buiJtl  a  fence. 
A  firmed. 

Tbo  facta  Bufflciently  appear  in  tbe  opinioo. 
Main.   Henrr  Cr&wford    aod    M.   A. 
Clili>m»ii  for  appellant. 

Meiitrt,    Bteph«nson  A   Fertlg  '^^   ^P" 

Elliott,  J.,  delivered  the  opialoD  of  the 

In  May,  1873,  the  then  ownets  of  tbe  land 
described  in  Ihe  appellee's  complai at  conveyed 
to  Ibe  AcdersoD,  Lebanoo  &  St  Louia  Railway 
Company  a  rigbtof  way.  In  conslderalion  of 
the  grant  of  tbe  right  of  way  the  company,  by 
an  agreement  incorporated  in  the  deed,  prom- 
ised to  construct  a  board  fence  five  boards  in 
height  on  each  side  of  Ibe  railroad  as  soon  as  it 
ahouJd  be  completed.  ThedeedcoDTeyinglbe 
right  of  way  was  signed  by  tbe  grantors,  but 


1886.  In  187S  Ibe  conipaDy  mortgnged'aU  of 
ils  property  and  rights,  and  in  1888  tbe  mort- 
gage was  forecloseilby  a  decree  of  the  circuit 
court  of  the  United  Stales.  A  sale  of  all  of 
the  property  and  fraocbises  of  the  company 
was  mpde  upon  the  decree  of  foreclosure,  and 
the  MiJIaQd  Railway  Company  purchased  all 
of  the  rigbtsoFlbemortgagor.  Under  the  title 
thus  acquired  tbe  Midland  Company  entered 
Into  possession  and  began  to  operate  the  road 
Durchosed  by  it  as  soon  as  it  acquired  tille. 
No  fence  had  been  erected  as  provided  in  the 
deed  granting  the  right  of  way.  Fisher  be- 
came flie  owner  of  the  land  in  August,  1884. 
Tbe  contention  of  tbe  appellant's  counsel  Is 
that  its  client  did  not  become  liable  for  the 

Seneral  debts  of  its  predecessor,  and  that  tbe 
ebt  which  the  appellee  seeks  to  enforce  fa  a 
genera]  debt.  We  agree  with  counsel  that  the 
rule  is  that  a  corporation  which  succeedi  to  the 
property  and  rij;h18  of  anntber  corporation 
through  the  medium  of  a  sale  upon  a  decree  of 
foreclosure  is  not  responsible  for  the  general 
debts  of  tbe  corporation  whose  properlv  and 
fnnchiseB  11  acquires.    Late  Eric  it  W.  k.  Co. 


T.  Sheboffan  ift  F.  du  L.  B.  Co.  87  Via.  817. 

But  ne  cannot  agree  that  the  assumption 
that  the  claim  of  the  appellee  is  a  mere  general 
debt  is  valid,  for  we  regard  the  performance  of 
the  agreement  to  build  n  fence  as  a  condiLtou  of 
tbe  right  to  enjoy  the  easement  graQled  by  the 
owners  of  Ihe  land.  The  ricbt  which  the  appei 
lee  seeks  to  enforce  is  more  than  a  ceneral  claim 
for  money,  for  It  Is  a  right  blended  with  that 
of  the  appellant  ta  use  and  occupy  the  land 
with  Ils  track.  The  appellant's  liability  does 
8L.R  A. 


not  rest  upon  tbe  claim  against  the  old  com- 
pany, but  upon  the  duty  which  arises  out  of 
the  occupancy  of  tbe  land.  It  cannot,  in 
equity,  be  permitted  toenfoy  theeascment  and 
yet  refuse  to  perfnm  llie  agreement  which 
created  and  (inferred  the  ea^iement. 

We  tbiok  the  principle  declared  in  Lake  Brit 
A  W.  B.  Co.  r.  Griffin,  tvpra;  Bloomjield  B. 
Co.  V.  Van  Slite,  107  Ind,  480,  6  West.  Rep, 
665;  /-oto  Erie  &  W.  B.  Co.  t.  ffnjHn,  107  Ind. 
464,  5  West.  Rep.  807;  Bloomjitld  B.  Co.  v. 
Grow,  112 Ind,  128,  11  West.  Rep.aoSi/nrfi^flnrt, 
B.  <fc  W.  B.  Co.  T.  AUen,  118  Ind.  3as,  12  West. 
Rep.  910,  and  Donald  v.  St.  Lovi»,  K.  C.  &  N. 
R.  Co.  52  Iowa,  411,— governs  this  phsHe  of  the 
esse.  The  appellant  is  in  the  pcesession  of  the 
light  of  way  as  tbe  grantee  of  the  original  con- 
tractor, and  it  must  take  the  benefit  it  enioya 
subject  to  tbe  burden  annexed  to  It  by  the  con- 
tract which  gave  existence  to  that  benefit.  Il 
cannot  enjoy  the  benefit  and  escape  the  burden, 
for  the  burden  and  the  beneflt  are  so  interlaced 
as  to  l>e  inseparable.  The  riL'ht  to  Ibe  t)enelit 
is  so  blended  with  tbe  burden  that  equity  and 
justice  forbid  a  severance. 

One  who  lakes  a  privilege  In  land  to  which 
a  burden  Is  annexed  has  no  right  to  SMert  a 
claim  to  the  privilege  and  deny  responsibility 
for  tbe  burden.  A  party  who  acquires  such  a 
privilege  8 cquires  il  subject  lo  the  condiiiana 
and  burdens  bound  up  with  it,  and  must,  if  he 
asserts  a  right  to  Ihe  privilege,  bear  the  burden 
which  the  contract  creating  Ihe  privilege 
brought  into  existeace.  Tbe  one  he  cannot 
have  at  the  expense  of  the  other. 

In  LouimlU,  N.  A.  A  C.  B.  Co.  v.  P/neer, 
IIB  Ind.  2SS,  we  said  of  a  railroad  company; 
"Holding  tbe  land  under  the  deed  as  it  did  it 
was  bound  Ic  perform  lis  contract.  To  permit 
it  (o  retain  Ibe  land  and  repudiate  the  deed 
would  be  against  equity  and  good  conscience." 

In  this  instance  the  covenant  written  in  the 
deed  was  an  essential  part  of  il,  and  tbe  agree- 
ment to  ccnsiruct  the  fence  was  part  of  ihe 
consideration  for  the  land.  The  case  is  near 
akin  lo  that  of  a  suit  lo  enforce  a  vendor's  lien, 
for  here  tbe  deed  upon  ils  face  exhibited  tbe 
contract,  and  the  facts  open  to  observation 
showed  that  the  covenant  bad  not  been  kept. 
Tbe  facts  open  to  observation  did  more  tbnn 
put  the  appellant  upon  inquiry,  but  bsd 
tbey  done  no  more  than  put  it  upon  inquiry  it 
could  nut  justly  claim  tbe  rights  of  a  purchaser 
without  notice.  It  must  be  held  that  tbe  cove- 
nant in  Ihe  deed  through  which  the  appellant 
chifms  and  the  (acts  open  to  olfficrvntiiin  im- 
parted notice  of  tbe  covenant,  and  notice  also 
of  its  nonperformance. 

The  covenant  is,  as  wo  have  Indicated,  an 
integral  part  of  the  deed  upon  which  rests  Ihe 
TigbtE  of  the  appellant.  Thedeed  which  creolea 
the  asserted  right  discloses  Ihe  covenant  which 
burdens  the  right.  In  excepting  the  right  un- 
der such  a  deed  and  asserting  a  claim  to  tha 
privileges  conferred  by  itssuteequent  grnnleca 
the  original  covenantor  became  bound  to 
perform  tbe  agreement.  The  covenant  passed 
with  the  land.  The  easement  which  burdened 
the  fee  was  an  incumbrance,  and  the  parly  that 
took  tbe  land  took  it  subject  to  the  incum- 
brance, but  in  taking  subject  to  tbe  incumbrance 
6f  the  easement  that  party  acquired  Ibe  beneflt 
Interwoven  with  the  Incumbrance.     Both  tbe 


Ihdiaka  SursEMB  Court. 


Jxiat, 


bnHeD  and  tbe  bcDcflt— tbe  eueinent  and  ttie 
COTcDBDl — esHDtUllf  iDbere  in  the  land.  One 
burdtDS  (lie  estate,  tlie  olber  beneSis  it.  Tbe 
party  who  acquires  tbe  efiate  necpssarti;  ac- 

?:ulreB  it  with  botb  tbe  burden  Qnd  tbe  beoeflt 
ie  Tniii>t  submit  lo  Uie  one,  but  be  bag  a  right 
loibenlber. 

lu  llaiie  t  y.  Bindnir,  76  Ind.  488,  tbe  queft- 
tion  was  einmioed  wilh  care,  tbe  autLorittes 
ctillccled  and  the  Judgment  of  the  coun  was 
tliat  ft  covenHnt  VCI7  Elmilar  to  the  one  under 
ConsidcrattoD  woi  a  real  covenant  ninniDg  with 
the  land.  In  the  ase  referred  to  the  court 
quoted  nii1i  approval  from  the  case  of  Carr  t. 
Loury,  27  Pa,  257,  the  following;  statement  of 
the  law:  "The  liability  to  penorm  and  tbe 
riglit  Id  take  advanlH^c  of  this  covenant  both 
passlo  tbe  lieirorassiEOeeof  tbe  land,  to  which 
the'covenant  U  aiUiclied,  The  covenant  can 
by  no  meiins  be  considered  as  inerely  personal 
of  collBtemI  and  detnched  from  the  laQd." 

lu  IJatUil  ».  Si'ictair  the  caw  of  Bloeh  v. 
Ii/inm,  2S  Ind.  87,  was  sbown  Dot  to  rule  auch 
a  case  as  tbia.  Tbe  question  lu  Jvnctioji  B, 
Co.  v.  Snf/eri,  S3  Ind.  818.  must  for  many 
rea>!ona  be  regarded  as  radically  difFereot  from 
that  bere  prcnenled,  but  it  is  enotigh  lo  aay 
that  in  Ihnt  case  tbe  burden  was  not  anneied 
to  the  PBtement  conveyed,  but  was  created  by 
an  ii'.dependent  agreement.  Tlie  queetlon  re- 
ccivi'd  cuierul  attenlion  in  the  case  of  Conduilt 
V.  KoM,  103  Ind.  166,  and  the  rule  there  de- 
clared is  aubsiantially  tbe  same  as  Ibat  laid 
down  in  the  esse  oE  Sazlett  v.  Sinclair,  tupra. 

In  Brornon  v.  Coj^n,  108  Mass.  176,  the  au- 
Iborliies  are  reviewed  at  great  length  and  t, 
covcnnnt  such  as  that  hereunder  Consideration 
was  held  to  run  with  the  land,  so  that  the 
cnilier  fiines  in  that  court,  conceding  them  to 
be  in  point,  are  not  of  controlling  force. 

The  very  fully  considered  and  stronglv  rea- 
toncd  case  of  Ihirbank  v.  Pilttbvry,  48  N.  H. 
47,t,  adjud^ies  that  a  covenant  to  build  a  fence 
arouDd  gnmled  pplale  will  create  an  incum- 
brance on  tbe  land,  and  this  doctrine  harmo- 
nizes with  that  of  the  cases  to  which  we  have 
referred.  If  it  be  true,  and  it  Is  true,  that  tbe 
Bcrcenient  constitutes  a  real  covenant  afiainst 
Inciimiirancea.  then  it  must  be  true  tlint  it  runs 
vilb  the  land.  It  is  a  covenant  inhering  in 
the  granted  easement  of  a  rigbt  of  way,  and  an 
surh  runs  with  that  esialL'.  Appl^'ing-  thin 
doctrine  to  the  cbbs  before  us,  and  it  clearly 
results  that  the  fsinte  in  the  land  which  the 
appellntil'B  giantor  took — the  ensement  of  a 
right  of  way — was  burdened  with  tbe  incum- 
brance crcHied  by  the  covenant  to  fence  the 
grantid  proinTlj.  The  ulllmale  conclusion, 
therefore,  is  that  the  covenaiit  to  fence  binds 
the  appellant  and  imires  to  the  grantee  of  the 
eervieiit  estate  in  which  the  ensement  with  lis 
iDcumbrance  inheres.  In  addition  to  tbe 
emeu  we  have  here  cited  nnd  those  collecteil 
In  l!a:l<tt  v.  Stiirt/iir,  may  be  cited  the  follow- 
ing: Ilfiflm  V.  Ciiieinnatid:  Z.  R.  Co.  21  Ohio 
81.  235;  Atlantic  Dock  Co.  v.  Learift,  60  Barb. 
nn-,  Duffy  -v.  New  York  A  H.  R.  Co.  %  HUt. 
600;  Wooliteroft  v,  Norton,  16  Wis.  198. 

Tbe  autboiities  are  well  agreed  upon  the 
proposition  that  a  deed  poll  when  accepted  by 
the  grantee  becomes  the  mutual  act  of  the 
panics.  Ne^Mt  v.  Ihll,  3  Met.  IBU;  Goodwin 
V.  OiUiert,  0  Jlass.  610;  Btiff  v.  Mrkerion,  27 
Me.  106;  Tript  r.  Mareg,  80  N.  H.  U9;  Steetnt 
BL.R.A. 


appellant's  grantor  by  accepting  tbe 
ade  its  covenants  binding  upon  it,  and 
d  the  estate  Incumbered  and  burdened 


I  ▼.  Mort.  47  N.  H.  583;  jBrfan*  ».  FitUmrf 
and  Atlantic  Dock  Co.  v.  LeaUtt,  ntpra, 

Tbe  appellant's  grantor   T 

deed  made  i- "- 

acquired  the 

by  the  agreement,  and  the  appellant,  a«  tt^e 
deed  ia  in  his  chain  of  title,  look  the  grantee'! 
ensement  with  lt<i  burden  and  its  incumbrance. 
Tripe  t,  ifarey,  BteJteiu  v.  Motm  and  BurbatJe 
V.  i'ilWiurg.  tupra. 

The  promise  of  the  appellant's  grantor  is  not 
a  verbal  one,  and  the  case  U  not  gnveraed  by 
the  provision  of  tbe  Statute  01  Llmltationa 
respecting  verbal  contracts.  The  acceptance 
of  tbe  dmd  by  the  grantee  named  in  it  made 
it  a  written  contract,  andthe  obligations  created 
by  the  deed  are  therefore  express  and  are  evi- 
denced by  a  writing.  The  adjudged  cases  very 
fully  and  aatisfactoiily  sustain  this  doctrine. 
In  one  case  !t  was  said:  "Nor  is  it  material 
that  tbia  contract  is  not  signed  by  the  grantee. 
Tbe  acceptance  of  the  deed  makes  it  a  con- 
tract in  writing  blading  upon  the  grantee 
just  as  the  acceptance  by  a  lessee  of  a  lease 
makes  it  a  written  contract  bindineupon  such 
lessee,  and  suit  can  be  maintained  upon  it  aa 
though  it  were  also  dcned  by  the  grantee." 
Sehmveker  v.  BibeH.  18  Kku.  104, 


178;  Atlantie  Dock  Co.  t.  Leavitt,  54  N.  Y.  85. 
18  Am,  Rep,  668;  Roger*  v,  EagU  Firt  Co.  » 
Wend.  618;  Spavldiiig  v.  EnlUnbeek,  35  N.  T, 
208;  Newell  v.  mil,  2  Met  180:  Oooditin  v.  QO- 
fieri,  B  Mass.  610;  Huff  v.  Niekenon,  37  Me. 
106:  Barbank  v,  Filltoury,  supra. 

The  doctrine  is  a  very  ancient  one.  In  Shep- 
pard's  Touchstone  it  is  said:  "If  feoffment  or 
lease  be  made  to  two,  and  there  are  diver?  cov- 
enants in  the  deed  to  be  performed  on  tbe  part 
of  the  feoflees  or  lessees,  and  one  of  them  ooih 
not  seal,  and  he  that  dolta  not  seal  doih  not- 
withstanding accept  of  the  estate  and  enjoy  tbe 
lands  conveyed  or  demised,  in  these  cases  a* 
touchingall  inherent  covenants,  they  are  bound 
by  these  covenants  as  much  as  if  they  do  seal 
the  deed." 

Some  of  the  authorities  deny  that  the  tech- 
nical action  of  covenant  will  lie  acalnst  tbe 
grantee  of  a  deed-poll,  but  an  English  author 
who  favors  the  terhnlcHl  rule  conceiies  that  the 
weight  of  the  Engli~h  decisions  is  the  other 
way,  saying;  "Periinpa,  however,  the  doctrine 
has  been  too  long  sanctioned  to  be  now  re- 
versed. At  all  events,  it  is  an  Introiluction  of 
an  equitable  principle  into  a  court  of  law,  the 
acceptance  of  a  deed  being  considered  equiva- 
lent to  an  actual  execution  by  tbe  grantee." 
Piatt,  Covenants,  18. 

■The  equitable  rule  has  much  to  commend  It, 
while  the  technical  rule  Is  the  product  of  tbe 
slavish  adherence  to  forms  which  did  snmucb 
lo  deform  the  common  law,  and  la  without  any 
merit  entitling  it  to  favor.  But  we  need  not 
discuss  Ibis  question  at  length,  for  it  has  been 
discussed  again  and  again  and  tbe  better  reaa- 
oned  cases  support  the  eimitable  doctrine. 
Finley  v.  Simpmn.  22  N.  J.  L.  831;  SarritiM 
V.  Vrteland,  S8  N.  J.  L.  366;  Sparkman  v.  Ootr, 
44  N".  J.  L.  252;  Maynard  v.  Moon,  76  N.  C, 
158;  Boatn  t.  Beek,  94  N.  T.  86;  AtlantieDodc 
Co.  V.  Leatitl,  tupra;  itaint  t.  Gumtton,  98 
Mass.  817;  XaHin  v.  Driivxa,  138  Haia,  SIS. 

Jvdgrntat  a^brmti. 


State,  at  re(.  Tatlob,  t.  Wakkiox  Cohstt, 


Boanl  of  Commiutonera  of  WARRICK 
COUHTT. 

(....Ind. — 1 

nte  fbct  an*  a  eoontj'  mperliitendeiit 
vtmeibofUm  mM  elected  by  means  oi  oomip- 
Ooa  cannot  be  relied  upao  to  prevent  ihp  l«u- 
ADoe  of  a  mandate  to  ODmpe]  the  board  of  oouatf 
commlflsloDeTS  to  approve  bia  aobnol-book  bond. 
If,  upon  blfl  recelvlnji  the  required  Dumber  of 
TOtea,  a  oerUflcaM  of  eleetfon  hna  been  taued  to 
him,  and  he  has  dulj  qualiSed  and  enlered  upon 
tbe  discharge  of  the  dutlea  of  biB  oSoe;  bUrlehtto 
hold  the  ofBoe  cannot  be  Inquired  Into  except  b; 
a  dlreot  prooeedlng  InitJtuted  for  ibat  piupoae. 

aonaaLUMU 

APPEAL  by  relator  from  a  Jud^rment  of  the 
Circuit  Court  for  Warrick  Couutv  in  favor  | 
of  respondenta  and  from  an  order  denying  a 
tnotlou  tor  a  new  trial  In  an  action  brought  to 
compel  tlie  approval  of  relator'a  scbool-book 
bond.     Bevened. 

The  case  sufflcienlly  appears  fn  the  opinion. 

MetiTt.  D.  B.  Kamler,  J.  A.  Hemin- 
iray  and  John  li.  Taylor  for  appellant. 

Jf«w«.  O.  H.  H»ien  and  OUchriBt  * 
DeBmler  for  appelleea. 

Coffey.  J.,  dellveted  the  opioioo  of  tbe 

The  relalor  was  duly  elected  county  superin- 
tendent of  schools  in  Wurrick  Couolj  by  tbe 
trustees  of  said  County  on  the  3d  day  of  June, 

am. 

He  Immediately  filed  bia  bond,  to  the  ap- 
proval of  Ibe  county  auditor,  took  the  oalh  of 
office  and  entered  upon  tbe  discbarge  of  Ibe 
duties  of  bis  office  aa  such  superin  ten  dent. 
Tbe  appellant  did  not  flJe  the  bond  required  bv 
tbe  Statute,  kuowD  aa  tbe  scbool-book  bond, 
acItDg  under  tbe  belief  that  ft  was  Dot  necca- 
aary  to  file  Buch  bond  until  after  tbe  governor 
of  (he  Stale  ahould  bsue  bis  prodamslioti,  as 
provided  for  in  section  10  of  said  Law.  The 
governor  issued  bia  proclamation  on  tbe  39tb 
dny  of  July,  1S89.  and  on  the  9lb  day  of  Au- 
gust following  the  relator  tendered  to  the  Boord 
of  Commt'^sioners  of  Warrick  County  a  good 
and  sufficient  bond  under  tbe  terms  of  said 
Law,  and  demanded  Ita  approval,  which  was 
refused.  This  suit  was  brought  to  compel,  by 
maodate.  tbe  approval  of  said  bond. 

The  Board  of  Comrniasioneia  answered  In 
aabstance  that  prior  to  bis  election  as  county 
auperintcndenl  the  relator  was  trustee  of  one 
of  tbe  townships  in  Warrick  County;  thai  at 
aaid  lime  the  County  had  ten  truslees,  five 
of  whom  were  of  one  political  faith  and 
five  of  another  political  fnith;  that  tbe  re- 
lator belonged  to  one  polilical  party  and  the 
auditor  of  said  County  to  anolberj  that  the 
relator  and  said  auditor  entered  into  a  corrupt 
agreemenl.  by  the  terma  of  which  the  relator 
was  to  resign  bia  aaid  office  of  trustee  and 
Ibe  said  auditor  vae  to  appoint  a  trustee  as  bis 
It  L.  R.  A. 


of  the  same  political  failb  aa  said  au- 
ditor; and  that  in  conRideralioa  of  his  resigning 
bis  said  office  of  lni>>tee  it  was  agreed  that  the 
relator  should  he  elected  by  the  trustees  of  said 
County  superintendent  of  the  achools  of  said 
County:  that  pursuant  to  Ibe  terms  of  snid  cor- 
rupt ngreement  tbe  relator  did  resign  his  said 
"'  " 1,  said  auditor  did  appoint  bia 


perinlendent  of  the  schools  thereof;  that  the 
relator  was  elected  by  means  of  siiid  corrupt 
agreement,  and  without  il  be  could  not  have 
been  elected. 

Dpon  isanes  formed  Ibe  cause  was  tried  by 
the  court,  resulting  in  a  finding  and  Judgment 
for  tbe  appellees  over  a  motion  for  a  new  trial. 

We  are  not  favored  with  a  brief  by  the  appel- 
lees, and  are  not  advised  of  the  ground  upon 
which  the  court  based  its  judgment,  but  in  our 
opinion  Ibe  court  erred  in  overrulingthe  appeU 
lant's  motion  for  a  new  trial 

In  all  of  its  essential  features  this  case  Is  Tike 
the  case  of  Knox  Oouiitv  v.  Johnlon  (Ind. )  7  L, 
R.  A.  684  (decided  at  last  terra),  except  in  the 
matter  of  defense  set  up  by  the  appellees.  The 
appellant,  at  the  time  he  tendered  bis  special 
bond  lo  the  Board  of  Commissioners  of  War- 
rick County,  had  been  duly  elected,  qualiflod 
and  was  aciing  as  county  superintendent  of 
schools;  was  in  the  possession  of  the  uIQce  and 
was  discharging  the  duties  pertaining  thereto. 
Such  being  the  case,  the  appellees  could  not  at- 
tack hia  title  in  the  collBteml  manner  allempled 
by  Iheir  answer.  The  public  have  an  inteiest 
In  Uie  discbarge  of  the  duties  of  the  ofHce,  and 
until  such  time  aa  tbe  appellee  sbutl  be  ousted 
by  a  proper  proceedinp  for  that  purpose,  every- 
one must  recognize  him  as  the  le^Iy  elected 
and  qualified  county  superin tendecL  Leach  v. 
Camdy,  28  Ind.  440;  8laU  v.  Jona,  19  Ind.  W»; 
Stdden  V.  Conington,  29  Ind.  118;  Oumberlt  v. 
AdamiExp.  Co.  28 Ind.  181;  Oreightonv. P(}m^. 
14  Ind.  182;  KitUr  v.  Cameron.  »9  Ind.  ASS; 
McOee  v.  Stalf,  103  Ind.  444, 1  West.  Rep,  4«T; 
I'nrmnterv.  Slate.  102ln±  90;  Mannixv.SlaU, 
115  Ind,  346, 18  West.  Rep.  109. 

The  certificate  of  election  issued  to  the  appel- 
lant and  his  qualification  as  county  superinten- 
dent bar  all  Inquiry  into  his  right  to  hold  the 
office,  except  in  a  direct  proceeding  for  that 
purpose.     Parmaterv.  Stafe,>upm. 

It  is  not  denied  that  the  appellant  was  elected 
county  snperinlendenl  by  the  votes  of  a  major- 
ity of  the  trustees  of  Warrick  County,  and  inat 
be  duly  qualiDed  and  entered  upon  the  dis- 
charge of  tbe  duties  of  his  office.  No  one  is 
contesting  his  election  and  no  proceeding  is 
pending  lo  oust  bim. 

It  is  settled  by  the  case  of  Knot  Count// 
Comr».  V.  Jp/ituon.  tupra.  that  he  was  entitled 
lo  have  the  bond  In  question  approved  at  the- 
time  it'was  tendered.     Tbe  appellees  could  Dot 

So  bthiod  bis  election  and  inquire  into  his  ti- 
e  to  the  office.  It  was  tlieir  duly  lo  approve 
bia  bond.  Having  refused  to  do  so,  mandate 
is  the  properremedy  to  compel  them  to  perform 
that  doty.  OuUek  v,  Xew,  14  Ind,  93;  MeOee 
y,  Slate,  tupra. 

The  circuit  court  erred  in  overruling  the  mo- 
lloD  for  a  new  trial. 

Judgment  merged,  wltb  direcliona  to  Uw  Or 
cult  Court  to  grant  a  new  trial,      .  , 


UiBsouBi  Sdpbivi  Cohbt. 


MISSOURI   SUPREME  COURT. 


STATE  OF  HISSODRI,  Bapt., 
Qiulua  P.  BOPE,  AppL 

(....Mo,....) 

I.  Objectlona  to  the  admlatfon  oftMtl- 
mony  <d  orlmiDal  as  well  u  )□  civil  cases  must 
Mate  opportunely  tbe  roasoTu  tboref  or  In  order  to 
preeerre  the  riiUniM  for  a  raview. 

8.  A  pa,rty  cannot  In  general  demaiid  t1i« 
eidualOD  of  evidence  called  out  Id  fair  reeponae 
to  queatlom  asked  without  obJectloD. 

8.  The  Ihot  that  Kwitnew  testified  oDbc- 
balf  of  the  State  in  a  orlinloal  owe  wltbout  hav- 
Inic  lltst  been  awom  la  not  irrouDd  for  error, 
B  at  the  hearlDjr 


>rllIfiill7ab«entdoea 
not  violate  hla  cooatltutlonal  right  to  be  jtresent 
at  the  trial. 

iUizch  KE.  iseo.) 

APPEAL  by  defeodaut  from  a  Judpment  of 
tbe  Circuit  Court  foi  Bcoi land  Couniv  sen- 
tencing him  for  Ibe  crime  of  nnlaivfuriT  ns- 
■auititig,  Btabbiiig  and  noumling  snobier. 
Affirmed. 

Btatement  by  BB-relayi  if..* 

This  cause  Is  hereu[>oa  en  Indtotmeot,  In  the 
DBual  form,  charging  defendant  with  an  assault 


upon  Walker  Hale  with  loteut  to  klU.  He  wal 


cordance  with  that  verdict  He  then  appealed 
to  tbiacourt,  after  the  cuslomarymoliona.  The 
evidence  on  the  part  of  the  State  tended  to 
prove  that  defendant  and  Hale  bad  an  alterca- 
tion on  the  public  road,  during  the  course  of 
which  defendant  inflicted  ceriain  wounds  on 
Hale  with  a  knife.  That  there  was  abundant 
testimony  to  support  the  verdict  is  not  denied. 
The  defeDdant  relied  upon  self-defense,  and, 
furthermore,  offered  evidence  of  good  general 
reputation  as  apeaceableand  quiet  boy,  aa  well 
as  for  veracity.  In  this  branch  of  the  case, 
during  the  examination  of  a  witncGs  for  de- 
fendant, the  following  questions  on  bia  behalf 
were  asked,  and  answers  given: 

"B.  RUey,  sworn  on  the  part  of  tbe  defend- 
ant. Direct  ezaminalioo.  (1)  Do  you  live  to 
the  neighborhood  of  Mr.  HopeT  A.  Yea,  F>lr. 
(3)  Are  vou  a  relation  of  bisT  A.  No,  air, 
13)  How  long  have  you  lived  there?  A.  I  have 
lived  there,  within  half  of  a,  mite,  for  ten  or 
twelve  years.  (4)  Have  you  been  acquainicd 
with  the  family?  A.  Yes,  sir.  (5)  Are  you 
acquainted  with  bis  reputation  for  truth  and 


JT)  Are  you  acquainied  with  bis  lepuialion  aa 
being  a  quiet  and  peaceable  boy  I    A.  It  U 


Hora.— Brceptfcnu »  ruUni;;  uh«n  must  ba  tttfren, 

Eiceptlona  la  orlmlnal  prosecutions  stand  on  the 
■ime  footlnv  as  thoae  In  olvll  cnusea.  Btate  v.  Da; 
iMo.)  Nov.  18, 1888 ;  State  v.  Meyers,  Ml  Mo.  lOT. 

Eicepcloos  must  dlstlnctlr  present  the  ruling  of 
tliB  court,  or  ther  cannot  be  considered.  Toudk  v. 
Martin,  T5  H.  B.  8  WoU.  asiilB  L.  ed.41Bl ;  SpHmrfleld 
P.  &  U.  In*.  Co.  V.  Beo,  88  U.  B.  Zl  Wall.  1A8  (ffi  L.  ed. 
III). 

Ob]eottooa  to  tbe  admission  or  rejection  of  evi- 
dence muat  be  taken  at  the  trinL  or  by  bill  of  ex- 
ceptions. Thomson  v.  Madison  R  ft  A.  Asao.  I 
West.  Rep.  :jOO,10SInd.2T»:  Roberta  v.  nershlscr.  ») 
Neb.  SM :  Pltiabiirirh,  C.  A  BI.  L.  R.  Co.  v.  llrck,  103 
O.  B.  1^  [SB  L.  ed.  BSi :  Zeller  v.  Eckert,  4B  U.B.t 
How,  28B  lU  L.  ed.  mi ;  Phelps  v,  Mayer.  M  U.  B.  16 
How.  leo  '14  L.  ed.  8431 ;  Bryan  v.  Foisyth.  80  C.  B. 
1»  How.  S3t  (IS  U  e>l.  874) :  Barton  v.  Foiaytb,  81  V. 
B.  ZDHow.  ESCflSL.ed.  lOU):  Campbell  v.  Boyroaii. 
C!  U.  S.  £1  How.  eta  (le  L.  ed.  981 ;  Dred^  V.  For- 
syth. 87  n.  S.  E  Bhick,  fi63  '17  L.  od.  2&3) :  HouKbton 
V.Jone8,«NU.B.l  Wall. 70307 Led.  608);  Hutchlns 
T.  King,  8)1  U.  S.  1  Wall.  83  aT  L.  ed.  6iU  ;  Belk  v. 
Ueaffber.  104  U.  B.  270  (38  L.  ed.  736). 

ABolgnmcnta  of  error  to  tlie  admisiilon  of  testi- 
mnny.  which  do  not  Btate  that  the  objection  wiis 
made  at  ttio  Kma  of  tbe  trial,  cannot  be  conxirlered 
on  appeul.    Grlffln  v.  Johnson  ((}a.i  Jan.  17,  IBIKJ. 

A  ruling  made  durlog-  the  protircas  of  a  trial, 
either  admitting  or  eicludlns  evIJonoe.  Is  not  an 
order,  and  It  must  therefore  be  eiceiitad  to  when 
made,  McOuIre  v.  Drew,  S3  Cnl.  ZS;  Abbey  v. 
Ferris.  SI  N.  Y.  8.  R.  60 ;  Renepe  v.  Wash,  SB  Kan.  407. 

A  point  not  brought  to  the  attention  ot  the  court 
at  tbe  trial  cannot  tte  raised  In  thesupremeoourtfor 
tbe  first  time.  Taltmt  v.  Taunton,  1  New  Eng.  Kep. 
eiS,  I4D  NBa8.66Z;  Keith  v.WellslColo.)  March  Sg.  IHDO; 
Chapman  v.  Moore.  G  West.  Bep.  210,  107  Jnd.  SS3; 
Thomson  v.  Hadlaon  B.  ft  A.  Asso.  ncanK  Miller  v. 
BredJsh.  at  Iowa.  S7t  t  Shof  er  v.  FerEUSon,  1  West 

eL.R.A. 


Rep.U«,l<n  Ind.«);Mllsa  T.Albany, 8  New  Eng. 
Bep.  473,  60  Vt.  n. 

Where  a  question  was  not  obleoted  to  until  the 
answer  liad  beea  ^ven,  and  there  ia  nothing  to  show 
that  It  could  not  bave  been,  the  objection  wUl  not 
be  oonsldcred.    State  v.  Ward.  81  VL  163. 

An  eiceptlon  to  tbe  admission  of  evUlcnco  Is  not 
avaltable.  where  the  objection  was  not  made  until 
■Ctcr  It  had  gone  to  the  Jurv.  and  whore  there  was 
no  mollon  to  strike  out.  Hangon  v.  Hacliumclslcr 
8  L.  K.  A.  l?r.  114  N.  r.  688 :  WrlKht  V.  6tat«,  81  Ga. 
746  ;  UniCeH  States  v.  Breltling,  Bl  C.  6.  M  How.  XSt 
il6L.ed.  «XU;  Bcott  v.Lloytl.  34  ir.8.V  Pet.  118iS  I., 
ed.  ITS). 

In  such  case  the  right  to  make  the  objection  la 
waived.  Boberts  v.  Graham,  73  U.  3.  ■  Wall.  S7a  iIS 
L.  ed.  701). 

Wberelmpropertfsflmonj  was  admitted  without 
objection,  It  Is  too  late  to  make  the  objection  tiirttie 
Qrst  Ume  on  a  motion  for  a  new  trial.  Feldlei  v, 
Moiz,4SEiin.  619j  Stelly  V.  People,  130 IIL  98. 

Where  tbe  grounds  for  excluding  testimony  ap- 
penr  by  orOHB-examlnatlnn.  which  la  followed  by  a 
motion  to  eicliide  such  tci>tf  mony.  Uio  objection  l« 
taiienln  time,   ttomea  v. Cfalcaso.  U. ft  8L P. B. Oo, 

Otneral  ewepHoiw  net  tontiaered  on  appeal. 

Vague  and  general  eioeptlons  make  no  Issue  of 
law  that  oan  be  passed  upon  by  Ihlscourt.  Central 
B.Co.  V.  Frfcman.TBGa.SSl;  Cureton  T.Weetadd, 
£4  8,  C,  457 !  Coin  v,  Cohi,  Id.  897, 

Objections  preaented  by  bill  of  exceptions,  when 
too  geueial.  present  no  question  tor  review  on 
error  or  appeal.  Peck  v.  Chouteau,  S  Wrst.  Bep. 
318,  91  Uo.  138 ;  Clark  T.  Oonway,  28  Mo.  4iffi. 

To  a  general  objection  to  evidence,  the  only 
question  Is  whether  It  Is  admissible  for  any  pur- 
pose.   Dow  V.  Merrill,  86  N,  H. . 

A  general  objection  to  evldeooe  h  aulBaleiit  onlr 


Statk  of  Misboori  t.  Hofb. 


In  rebattal,  the  Slate  oflered  some  evidence 
legatding  defeDdaoi'B  reputation,  in  the  course 
«f  whicb  tbe  queatloD  (referred  to  io  tbe  opiti- 
ton)  aroee  on  a  mollos  to  exclude  a  pnrt  of  the 
testlmoT);  of  nitDeaa  Zugjc.  The  passage  frnm 
tlie  recoro  preBenlfng  this  point  is  a«  follows: 

"£rnest  Zugfi,  recallerl,  od  tbe  part  of  tlie 
plaintiff.  (1|  Are  you  acquainleil  in  tbe  iieigt. 
borhood  in  which  tbe  (Jefendant,  Gustus  P. 
Hope,  fesEdesI  A.  Yes,  sir.  (2)  Are  youac- 
quainted,  in  tbe  nelgbborliood  la  nhicb  lie 
resides,  with  bia  general  repulation  aa  to  being 
a  quiel,  law-aMding  IwyT  A.  Tea;  I  rubss  I 
«in.  By  the  Court,  la  bla  gentral  reputatlnn 
food  OT  bad?  A.  I  don't  know  what  general 
leputnlion  is.  I  don't  know  what  you  mean. 
By  tbe  Court.  It  is  the  estimation  In  wbicb  he 
Is  held  by  Ilie  people  generally.  la  that  gen- 
■eial  repuLition  good  or  badt  A.  1  don't  know 
what  jou  call  good  or  tad.     (8)  "What    -  ■^- 


By  the  Court.  GcDeral  reputation  consisia  In 
the  eElimHtion  in  nbtch  a  man  is  beld  by  tbe 
people  generally.  (4)  They  were  relatives  of 
Mr,  Hale's?  A.  Not  all  of  them  wasn't.  (5) 
Wbfd'i  It  a  fact  that  this  talk  was  from  tbe 
relaliveaof  Mr.  HnkT  A.  I  don't  know  that  it 
was;  it  wasn't  all  from  them.  (6)  Waan't  tbe 
priucipal  talk  that  you  heard  from  them? 
A,  I  don'1  know  but  one  family  that  were  rel- 
atives. Here  Mr.  Bmoot  {counsel  for  defeod- 
ant)  asked  that  the  court  exclude  oil  this  testl- 
mony  from  tbe  jury,  as  not  bein^  founded  on 
any  time  wltb  reference  to  Ihi^  difllcutty.  By 
the  Court     Objection  overruled.    To  llic  said 


was  examined  on  the  same  bubject,  aod  the  fol- 
lowing questions  asked,  and  naswerB  made, 
without  any  objection  or  eiceplioii;  "(Sj  Are 
you  acquainted  with  his  general  reputation  for 
peace  and  quiet  in  tbe  oeigbborhood  in  wblch 
be  livesT  A.  Yes,  sir:  1  am.  (0)  Is  it  good 
orliadT    A.  It  is  tad." 

The  opinion  states  (he  other  facia  bearing 
upon  the  questioDS  discussed  In  It. 

Metirs.  Smoot  *  PettlnKill  and  R.  F. 


spoDdeut 
B»rclBr7,  J.,  ilelivered  the  opinion  of  tbe 

Tbe  polnta  made  by  the  defendant  upon  the 
rulings  of  the  trial  court  on  tbe  evidence  are 
not  well  taken. 

1.  Host  of  these  rulings  were  made  over  ob- 
jections to  teatimony  which  assigned  no  RTOund 
or  reason  for  exduding  [t.  Section  1907  of  our 
Statutes  coDcerniog  criminal  procedure  (Rev. 
Slat.  1879)  declsreaihat  "  the  provisions  of  law 
in  civil  cases,  relative  tocompulliag  the 'attend- 
ance and  testimony  of  witnesses,  tlieir  exami- 
nation, the  admioielration  of  oaths  and  afflrnia- 
tions.  and  proceedings  as  for  contempt,  to 
enforce  the  remedies  and  protect  the  rights  of 
pariiea.  shall  extend  to  criminal  cases,  so  far  na 
they  are  io  their  nature  applicable  thereto,  sub- 
ject to  tbe  provisions  contained  in  any  statute." 


where  the  evldenoe  Is  tnadmiaslble  tn  ita  nature. 
Toier  V.  New  York  Oant.  ft  H.  R.  R.  Oo.  T  Cent.  Rep. 
a».  116  N.  T.  KM;  Btato  v.  Meyers,  m  Mo.  lUT; 
BverdKiDv.l[B;be«(Cal.)  Aprl1£M880:  CtilcaRuft 
a  L  R.  Co.  T-  People,  B  W(«t.  Bep.  740,  130  III.  687. 

Where  tbe  objection  oould  not  he  obviated  b^  an; 
nwuis  within  the  power  of  the  part;  offerlD^  tbe 
evhlfnce.  In  order  la  raise  tlie  questiOD  of  Its  ad- 
mlntblllty  It  Is  sufflolent  to  make  a  gSDetal  olijeo- 
Hon  thereto.  Bolcombe  T.  Uunson,  t  Cent.  Bap. 
4£e.  toe  N.  7.  KB. 

A  general  objection  to  evidence  onir  SBTea  Uie 
rl((ht  to  BpeoUlo  ruling*  on  tbe  defects  ttiat  are 
called  to  tbe  court's  attention  before  tbe  owe  la 
•ubmltted  tothejnry.  Wlllard  v.  Plke,4NewBDg. 
Bap.  BOS,  BO  Vt.  UK. 

A  p«rt7  eannot,  on  appeal,  under  a  general  ob.- 
Jectlon  to  tbe  admiwlon  ot  evldenea,  objaot  to  Its 
admlsBlaa  on  grounds  not  speolSed,  and  wblcb.  if 
ther  had  twen  speulfled.  mtgbthave  been  obviated. 
Bkrl  V.  Lefler.M  Hun,  10;  Farman  v.  KlllDgton,  U 
Hun,  47. 

A  general  eioeptlon  to  tin  admission  of  teatl- 
■nonr.  unleea  the  whole  of  It  Is  Incompetent,  will 
not  be  oonsldered.  The  objectionable  portion  must 
bespedtlcallypolatedout.  Bmlley  v.  Pearce,  18  N. 
a  I8S.  Bee  ClaulDoaU,  L  Bt  I.  *  a  B.  Co.  v. 
Howard  (Ind.)  aaU,  BK. 

Otiietum*  to  evldenea  too  (ndcjInOs  to  Mm*  quMlion 
forraelsui. 

An  objection  to  evidence  that  It  Is  Intmmpetent, 
bumateilal  and  Irrelevant,  is  not  suffldent  to  pre- 
sent aar  quenloD  on  appeal.  Birlnger  v.  Proe^  2 
L.  E.  A.  Mi.  IW  Ind.  tri:  Clark  Civil  T«p.  v.  Brook- 
Bblie,  IS  WeA.  Rep.  87S,  114  Ind.  137;  Cblcnp)  A  K 
L  R.  Od.  V.  Holland.  11  West-  Bep.  61,  IXZ  Til.  4«1: 
VIckeiT  *.  HoConoaok.  UT  Ind.  HM;  Louisville,  N. 
A.  ft  G  R.  tXi.  V.  Valvar,  1  Wen.  ttap.  tm,  ItH  Ind. 
«  L.  R  A. 


tOB;  MoCullongb  v.  Davis.  <l  Wert.  Rep.  tn.  108  Ind. 
iSS;  Brard  v.  Harkridor,  8  West.  Rep.  887, 10>l  Ind. 
870;  Metzger  v.  FrankUn  Bank,  119  Ind.  3W:  Bundy 
'v.  CunniDirham,  G  West.  Rep.  MO.  107  Ind.  360. 

That  a  question  Is  *'  Irrelevant  and  Inadml^ilile  " 
will  not  raise  the  q  uestlon  of  Ita  oompetenoy,  where 
It  la  relevant  to  a  oertaln  point  In  Issue.  Burke  v. 
Eocb,  7E  CU.  888. 

Blending  an  objection  to  the  admlnlbllltT  of  evi- 
dence In  tbe  same  application  wblch  queatlons  Ita 
sulBclenoy  Is  not  pmper.  Columbian  Ins.  Co.  r, 
lAwreuce.  TT  O.  S.  K  Pet.  2S  (7  L.  od.  S3Si. 

An  objection  to  evldenoe  as  Incompetent  mutf 
state  the  reasons  which  make  It  Incompetent.  Hel- 
ena V.  Albertoee,  8  Moni^  IBB. 

An  objection  to  evidence  as  "  Ineompetent  and 
Imraatorial  "  issufflolent  loapprlsetheoounof  the 
real  nature  of  the  objection,  when  It  immediately 
■uoceedB  elaht  previous  objectlnna  to  similar  evi- 
dence, made  upon  tbe  ground  that  Lbe  wttnMB  woa 
not  competent  to  tavtlfy  to  tniniactluni  and  con- 
versations wnn  a  deceased  person.  Rt  Sysman'a 
Will,  8  L.  R.  A.  EM,  118  S.  Y.  «!. 


■peclflc  Fuller  r.  Smith,  71  6a.  83^  Brunswick  v. 
Moore  and  Ball  v.  Hull.  71  Oa.  lOB:  Houfb  v.  Alex- 
ander, 8  Wedt.  Rep.  Bl«,  106  Ind.  109;  I^ndwerlen  v. 
Wheeler,  S  West.  Kep.  889,  108  Ind.  523;  NorthHcw- 
tern  Uut.  L.  Ins.  Co.  v.  Uszelett,  £  W»t.  Rep.  880. 
106  Ind.  213;  Smytbe  v.  Scott,  8  West.  Hep.  7111,  108 
Ind.  £1S:  LouKvllle,  N.  A.  *  C  R.  Co.  v.  Giantham, 
£  West.  Rep.  2S1,  IH  Ind.  8% 

A  particular  objection  Is  neoeasarrto  raise  the 
question  of  theadmlselbllllrof  evldenoe  as  part  ot 
the  ru  tKStiE.    Hunhea  v.  Btete,  tl  Tex.  App.  127. 

The  appellate  court  cannot  consider  an  error  In 
tbe  admliBtoa  ot  evUenca  to  whlob  no  q>eaUlo  oto- 


eio 


JUmoOBI  SnFBKUS  CODBT. 


TblB  hu  been  apart  ofthc  lave  of  Missouri  from 
a  date  as  early,  at  leaat,  ai  18S6.  It  liaa  been 
re-cnacled  repeatedly  in  the  variouB  TeTisioDa 
of  tbc  statutes  thai  bave  taken  placesioce  tbeo. 
Iia  luDguage  to-day  is  subataiitiallv,  it  Dot  Idea- 
licallj,  tbe  same  tbal  it  baa  been  tor  Gome  flfty 
.  yearg.  Rev.  Stat.  I880, 8d  ed.  p.  480,  §  15;  Rev. 
Slat.  1846,  p.  880,  cbap.  188,  %  16;  Rev.  Slat. 
1855,  p.  1191,  chap.l3T,  g  18;  Geo.  Stat.  1865,  p. 
860,  cljap.  213,  §  IT;  Rev.  SUL  18T0,  g  1M7; 
Rev.  Stat.  1889.  §4207. 

In  civil  casea  it  bes  been  nuiformly  ruled  bf 
tbis  ccurt,  from  a  veiy  early  period  of  its  hia- 
tory,  tliat  it  is  not  Bufficicnt,  for  Ibe  purpoaes  ol 
review,  to  obiect  (tenerally  to  Improper  testi- 
mony wben  offered,  but  tbat  tbe  grouuda  must 
be  Rtaled  to  the  court  witb  Ihe  objection. 
FialiU  V.  BMhter,  8  Mo.  128;  Bovtnn  v.  St. 
louU  Perpttval  ln».  Co.  IS  Ho.  244;  Glafk  v. 
Contnay,  28  Mo.  488;  Walern  i  P.  B.  Co.  t. 
Cox,  32  Ho.  456;  Laliart  v.  Bvehaium,  SO  Mo. 
BOi. 

Tbat  rule  hu  thui  become  a  fixed  part  of  our 
juriaprudence  govcrntDg  tbe  trial  of  civil 
causes,  and  must  be  regarded  as  bavlug  been 
io  coDtemplntloii  of  tbe  law  makeia  wben  the 
revision  of  tbe  Btatutea  alluded  to  occurred. 
Section  1907,  Rev.  StaL  1879,  should  therefore 
be  coDBldered  as  liavine  been  re-enacted  from 
time  to  lime  with  the  uea  prevailing  rule  rel- 


atlve  lA  tfa«  examination  of  witnessea  In  dvU 
cases  aa  part  of  it.  In  accordnuce  witb  an  estab- 
liahed  principle  of  iaterpretation  of  laws.  Bat*- 
den  V.  8L  Louit  d  S.  0.  Anelior  I4m,  VI  Mo. 
27^  L.  R  A.  890. 

We  hence  cODSider  it  neceesaiy  in  cdminaU 
as  well  aa  in  civil,  causes  for  a  party  objecting 
to  the  admisaloQ  of  testimony  to  slate  oppor- 
tunely tbe  reaaoca  for  the  objection  in  order  U> 
preserve  Ibe  ruling  for  review,  should  it  be  ad- 
verse to  tbe  objector.  If  the  ruling  be  favor- 
able to  tbe  latter,  however,  and  thus  the  evi- 
dence be  excluded,  generality  In  tbe  objection 
would  furnish  ao  cause  for  reversing  the  ruliuK 
of  tbe  trial  court.  It  would  be  auaiained,  a 
defensible  on  any  grounds. 

In  Stat*  V.  aOoniKT,  85  Mo.  874,  views  art 
expressed  somewhat  at  variance  with  thoan 
above  indicated.  In  so  far  aa  tbey  conflict, 
that  declalon  should  no  longer  t>e  regarded  as 
authoritative. 

a.  Referring  to  the  other  ruling*  of  the  trial 
court  on  the  evidence,  as  to  some  do  ezcepllona 
were  aaved,  wbicb  precludes  reviewing  them, 
aa  this  court  bas  often  held;  andaatoocbei'slhe 
objections  were  interpowd  loo  lale, — that  is  \a 
say,  after  Ihe  testimony  bad  been  admitted,  un- 
challenged, iu  response  to  pertinent  questions. 
A  parW  cannot,  iu  ^neral,  demand  the  eiclu- 


l  evidence  called  out  in  fair  response  U 


JeotlOD  was  made,  and  which  la  not  wltbm  tlia  pur- 
view of  a  general  objection.     Wllaon  v.  V 
County  Slevated  R.  Co.  114  N.  T.  WT. 

OblectloQa  to  evidence  must  l>e.rcaBonal>lr  spe- 
clflc,  to  be  available  on  appeal   Ohio  AH.  0.  Co. 
Wulher,  11  West.   Rep.  181.  IIS  Ind.  1%  Bmtth 
Jamea,  72  Iowa.  SUl 

Aa  exception  to  evidence  wbioh  dees  not  point 
out  tbe  parthnilar  part  otijectnd  to  la  not  auffloient, 
where  nme  of  Ihe  evldeoce  Is  oompetCDt.  Prlndle 
V.  Chmpbell  (D.  C.I  18  Waab.  L.  Bep.  »t. 

A  party  objectlnK  to  a  certain  oloai  of  evidence 
need  not  objoct  speolfloallr  to  eaoh  question  and 
answer,  to  raise  tbe  question  on  appeal.  Oppon- 
belmer  t.  Bart,  71  Iowa,  fi^ 

Tbe  uverrullng  of  oblecUons  to  evldanoe  wbtoh 
are  not  spoclflo  will  not  be  reviewed  on  appCHl. 
Boston  V.  Hurray,  18  West.  Bep.  Ml.  W  Ho.  175;  BlQ- 
ford  T.  Toung,  IS  WesC  Rap.  SIG.  115  Ind.  171. 

A  general  objection  will  not  be  consldeitxl  on  ap- 
peal, when  evidence  wai  received,  without  apeclflo 
objection,  to  prove  tbe  allecratlona  wantlDg  In  tbe 
OumpUinC    Bowman  v.  Epplnger  (N.  D.)  April  1, 

ino. 

A  gsneiBl  objection  tetestlmonv  la  notsulBcicnt 
wDere  It  li  admissible  aa  to  one  defendant,  but  not 
aa  to  another.    Taylor  v.  Deverell  (Eao.)  April  1, 

ia«CL 

Inaundencr  ol  evidence  will  not  be  considered 
on  an  aaalgnment  tbat  the  deolBlon  Is  agalDst  law, 
without  speoftylng  tbe  particulars  In  wblch  the  ev- 
idence is  InsuCBdent.  Ualone  v.  Del  Norte  County, 
nCBl.ni. 

Oroundi  (tf  ottfutton  tnuit  be  ttattA. 

Tbe  001/  mode  to  get  evidence  or  objeotlona  to 
STldence  In  tfa«  record  Is  by  B  bill  of  exceptions. 
ThunuoD  V.  HadisoQ  &  ft  A.  AbsO.  1  West  Bep.  WS, 
108  iQd.  37B. 

An  exception  oan  be  reeerved  only  by  having  It 
emlKMlled  in  a  "bill  of  exceptions. "  or  by  having  It 
noted  In  the  record  of  the  deofslon  to  whleb  It  re- 
latea.   Stale  v.  Leacb.Tl  Iowa,Si. 

Objections  to  evidence  muat  speoltym  a  direct 
and  positive  manner  tbe  ground  which  was  pre- 
sented to  the  oourt  below  ODtbatTlaL  Oolev.I^rrd 
«  L.  R  A. 


lOa.)  AprQ  fli,  a»,  Woodbury  v.  District  or  Col- 
umbia (D.  C.)  8  Cent.  Elep.  788,  6  Hackcy,  127;  Adler 
V.  Land,  4  Vest.  Bep.  £)».  a  Ho.  App.  SIB;  Safetr 
Fund  Nat.  Bank  v.  Weatlake,  1  Weeu  Rep.  B81,  U 
Ho.  App.  Ue:  TalboU  v.  Padgett,  30  B.  C.  Iff7;  Brar 
V.  Parker.  8S  Ga.  eU;  Wllhelm  v.  Burleyaon  IN.  <U 
Hay  18,  IStO:  Dale  v.  Bee,  S  L.  B.  A.  C88,  Bl  N.  J.  L. 
arS:  Tucker  v.  Jonea,  8  Uont.  XtS. 

They  must  be  stated,  by  pointing  outaomedeB- 
nlte  or  specific  defect  In  lla  oharaocer.  or  It  will  be 
without  weight  before  an  appellate  court,  Camden 
V.  DoremuB.U  U.  B.  8  How.  HIS  ill  L.  ed.  TON;  Dnlle<t 
Btalea  v.  UcHaslera,  71  n.  B.  1  WalL  (SO  (18  L.  ed. 
S1I}:  Moore  r.  Bank  of  HetropoUa,  38  U.  B.  IS  Pet. 
80£  an  L.  ed.  1721. 

Wltboutapeclfylng  the  ground,  an  exception  will 
not  Iw  sustained.  Mooney  v.  Peck.  8  Cent.  Hep. 
eS7,  W  N.  J.  L  W2:  Mnrkle  v.  Bennington,  U  West. 
Rep.  Gl<>.S8Hlob.  183. 

Nor  will  It  be  ground  for  reveisal,  unless  the  tSS' 
ttmony  la  wholly  Inadmissible.  Turner  v.  New- 
bui«h,  12  CenL  Rep.  nt.  lltt  N.  T.  801. 

Kor  will  tbe  objection  be  considered  on  appeoL 
Bughea  v.  Oriswold,  W  Qa.  299;  L'Hommedleu  v. 
Cincinnati.  W.  A  H.  R.  <^.  1X0  Ind.  iX. 

It  la  the  rlvht  of  tbe  court  to  know  upon  what 
ground  Uie  objector  relies.  Blackmore  v.  Pair- 
banks  (lowa)  Feb.  8, 1880. 

Bullngs  of  tbe  oourt  admitting  or  rejeoUag  evl- 
denoo,  am  be  brought  to  this  court  (or  revlalOD 
onlyby  ablllof  exooptlons.  They  cannot  properly 
be  Included  In  a  Special  verdlaC  or  In  an  agreed 
statement  of  faots.  Suydam  v.  WlUlamsou.  SI  D. 
B.  W  How.  1S7  (IE  L.  ed.  VT81;  Pomemy  v.  Bank  of 
Indiana.  86  IT.  8. 1  Wall.  SBE  iIT  L.  ed.  SSSi;  Phcenlx 
Ins.Co.  v.Lnnler.lielJ.S.lTll»L.ed.38S:  Buacber 
V.  Scully.  1  WesL  Bep.  7%.  Vf!  Ind.  3M. 

BuUogs  not  the  siibjeotof  a  bill  of  exeeptlona 
will  not  tie  reviewed.  Passenger  CTonduoton  L. 
Ins.  Co.  V.  Blmliauni  (Pa.)  7  Oent.  Rep.  836. 

Rulings  of  the  trial  court  cannot  In  brought  lnli> 
the  record  by  mere  reference  to  them  In  a  bill  of 
exceptions  iState  V,  OrlfBn,  88  Ho.87Z):  nor  eao 
they  be  preserved  In  the  reoord  by  a  reoltal  br  Iha 
clerk  that  eioeptton  was  taken  thenlo.  a/MBu. 
People,  180  HI.  11 
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questloiu  ubed  wltbout  objection.  Notbinx 
exceptional  l«8bowu  bera  affectfiig  the  ippll- 
tsUioo  of  th»t  rul&  When  the  legal  objeellon 
lo  tmtmoDy  Is  not  appareot  from  the  queatioa 
tbatedacet  it,  but  la  developed  bitcr  in  an;  way 
(for  Instance  on  croas- examination),  tbe  omia- 
doD  to  object,  at  the  tiioe  it  came  In,  ia  no 
waiver  of  the  rigbt  to  bave  It  excluded.  It  ia 
on!;  nheD  tbe  exceptional  nature  of  the  teati- 
monj  hM  Iwcome  apparent  that  tbe  failure  10 
object  maj  cooatilute  a  waiver  of  objection. 
Tbe  reason  of  tbU  rale  U  thua  atated  in  a  re- 
cent caae:  "To  allow  a  partj  to  permit,  wllb- 
ont  objection,  the  admisnon  of  evidence,  and 
for  the  first  time  make  bia  objection  in  instruc- 
tions, would  be  intolerable  practice.  If  he  bad 
an  opportunity  to  interpose  an  objection,  he 
cannot  take  the  chances  that  the  testimony  will 
be  favorable  to  him,  and  when  it  turns  out 
otherwise  raise  bis  ohjeclioD,  but  must  be  held 
lo  have  waived  it,"  MaxutUy.  Hannibal  A  8t. 
J.  R.  Co.  80  Ho.  90. 

Tbe  rale  Itself  merely  involves  an  applies- 
tioD  of  the  principle,frequentlj  declared  of  late, 
that,  on  appeal,  parties  are  bound  b;  the  theo- 
ries of  law  thej  asserted  or  acquiesced  in  at  the 
trial.    Whether  such  theories  take  tbe  form  of 


instructions  aaked  {if.  Fo*br  Vinegar  Mfy.  Co. 
T.  GvfSrftoi,  BBHo.  S91),orof  i^ttru^tloDSun- 
exceptodto(5(afev.  Oriffli.,  98  Mo.  672),  or  of 
rulings  on  evidence,  the  nature  of  which  is  clear 
at  tbe  lime,  we  Uiiok  the  principle  equally  ap- 
plies. In  the  case  before  us  it  appears  that  de- 
fendant's objection  to  Ihc  tostimony  of  witness 
Zu^  in  rebuttal  (to  the  effect  that  defendant 
was  generally  reputed  to  be  quarrelsome)  was 
that  the  question  eliciting  itdia  not  fix  any  lime 
with  reference  to  tbe  dilSculty.  Theobjectloa 
itself  waa  not  valid.  Tbe  qucalinn,  by  the  use- 
of  the  present  tense,  did  fix  the  time  es  that  of 
the  trial;  but  construing  it  broadly  as  an  ob~ 
jection  to  receiving  the  leslimony  becnuse  it 
did  not  flx  the  lime  as  that  of  tbe  diliaculty, 
then  it  was  too  tardy  tor  recofrnitlon,  under  the 
rule  we  have  discussed.  Moreover,  defendnnl 
madb  the  same  inquiry,  as  that  aj^inst  which 
his  objection  under  diaeusaion  was  directed, 
during  the  exaralnatioa  of  his  witness,  Mr. 
Rileyj  and  interposed  no  objection  to  the  same 
question  when  asked  Mr.  Cfoslin,  a  prior  wit- 
ness for  the  Blaie.  (Tbe  statement  preceding 
this  opinion  presents  the  exact  language  used 
in  each  of  these  instances).  There  Is  reBpec^ 
able  authority  for  holding  that  either  of  these 


Where  a  partr  mareir  obfecta  to  evlilanoe.  Init 
falla  to  state  all  the  Erounds  of  bis  objection,  he  la 
deemed  to  waive  bis  objaaUoD  nee  cases  oltad  In 
Tbompson,  Trials.  GW,  nofo.  and  all  ciDundi  not 
q>ecUed  are  iralved.    Id.  ISL 

BIB  of  MEBspMons;  what  should  sltow. 

A  bill  of  eioeptf ons  falllDK  to  sbow  the  obJeoUona 
made  to  the  evldenoe  oaonot  be  ooosldered  on  ap- 
pCBt.   Gorortb  V.  State,  a  Tex.  App.  40&. 

fipeolfla  srounda  of  obJeoUou  must  t«  emtiodled 
In  tba  blU  nf  ezoeptlons.  RlnffenatMrfer  v.  Hart- 
man,  8  West.  Bep.  808,  M  Ind.  GST. 

It  should  point  out  the  evidenoe  oomplalned  of. 
Wtler  V.  LoBu,  te  N.  a  tUe  Oemeota  v.  Bovei*,  OB 
N.  a«B. 

ItsbouM  ahow  eaaDgh  of  tbe  evUenoe  rejeoted 
lo  make  Ita  relevanoy  apparent.  Indiana,  B.  ft  W. 
B.  Oo.  V.  Adams,  11  West.  Bsp.  SBB,  112  Ind.  80!. 

A  bill  should  ahow  Tbat  the  evidenoe  exoluded 
would  have  been.  Hoaa  v.  Cameron,  Se  Tex.  US; 
Tanoe  v.  npaon,  W  Tex.  4Tfl. 

AMI!  of  ezoeptlons  to  tbe  exolnslonof  testlmoD; 
should  ahow  ttut  the  tcsttmon;  would  have  bene- 
fited tlie  partr  excepting  (McKar  v.  Overton,  W 
Tei.  tt).  and  that  the  partr  was  aotually  Injured  b; 
the  ezoluBlon,  o(  the  teetlmonr  of  a  witness.  War- 
ren V.  Bpeooer  Water  Co.  8  New  Bag.  Bep.  SB,  118 
UaBa.Ut. 

On  exception  to  admtsalon  of  evtdenee  It  must 
appear  from  facta  shown  that  tbe  evidenoe  was  ad- 
niuted  to  tbe  injury  of  the  excepting  part;.  Morse 
V.  Bmlth  iHe.)  1  New  Eag.  Bep.  f8& 

The  mere  itatemeot,  In  a  bill  of  exoeptlnns,  of  an 
«b]ectton  made  to  evtdenoe,  doce  not  establish  tbat 
tbe  sroand  ot  obJeottoD  existed,  but  It  must  be 
mode  to  wpear  that  K  In  fat  existed.  Buff- 
man  V.  8t«l«.  n  Tex.  App.  ITl 

Bvtdeooe  or  etaiemetita  at  faot  not  aontalned  In 
tbe  Idll  of  exoeptlDiM  nor  made  a  part  tbereof. 
tboaKb  appended  thereto,  will  not  be  regarded  by 
tbe  OOurt.  National  Bank  of  Hetropolta  v.  Kan- 
nedr,  MO.  e.  IT  Wall.  U  rZl  L  ed.  SUi;  Bned  v. 
Oardner,  St  U.  B.  IT  Wall.  US  (El  L  ed.  S65). 


Of  oertalu  small  sUpaof  paper  "written  In  tied  Span- 
ish and  without  names  or  any  rfimBtaTe,**  without 
•taowlns  what  was  written  on  them,  is  Insuffloient. 
Uvsr  V.  States  M  I«x.  App.  UL 
SLR.  A. 


Where  dODumSDlarv  evidenoe  la  eioludad,  or  ft 
portion  admitted.  It  must  be  made  part  of  a  bin  of 
ezoeptlons.  BO  the  ooun  can  Judg«  of  Its  admls- 
Elbllltr.  F«>ple  V.  Ooushlln,  11  West.  Bep.  BBS,  OT 
llieh.ML 

Afoord  en  appeal;  what  must  show. 

Ttie  record  moat  set  forth  tbe  objections  specta. 
oallT.  Grabbs  v.  Morris,  1  Wot.  Bep.  18T,  lOi  Ind. 
I«l;  Bhafer  v.  Fersuson.  t  West.  Bep.  UO,  109  Ind. 
90:  Osbum  v.  Button.  S  West.  Rep.  m,  108  Ind.  MS: 
Ketoham  v.  Bartxiur.  8  WeaL  Bep.  8SS,  1D£  Ind.  ITti 
Louisville,  N.  A.  A  d  B.  Co.  v.  Jones,  T  West.  Rep. 
33, 108  Ind.  651;  (Chapman  v.  Uoore.  6  West.  Rep.  MM. 
lOT  Ind.  tSSi  Louisville,  N.  A.  ft  C.  B.  Oo.  v.  Thomp- 
Boo.  S  Weet.  Bep.  883.  lOT  Ind.  Itt. 

When  the  reoord  falls  to  Show  what  niUne-  wae 
mode,  or  an^  eioeptlon  to  It,  do  queaUon  ae  to 
suob  ruling  emn  be  premnted  on  appeal.  Bums  v. 
People.  lai  IlL  xm. 

The  record  on  appeal  must  speolfr  the  particu- 
lars Id  wblob  the  evidenoe  Is  claimed  to  be  Insuf- 
ficient, or  that  irouod  for  aetting  aside  tbe  verdict 
will  not  tie  considered.  Alpera  t.  Schammel,  Ji 
CbLHM. 

An  objection  as  to  tbe  oompetencr  of  evidence 
wOl  not  be  ooostdered  on  appeal.  when>  the  reooni 
shows  that  tbe  lower  oourt  did  nut  certify  that 
ground  of  objection  to  tie  true.  De  Vaughn  v. 
UcLen>7,  8E  Ga.  SOT. 

Ettot*  In  admitting  or  rejecting  teetlmonr  will 
not  be  Dotioed.  uolees  the  evidence  Is  sent  up  with 
tbe  record.  wiLeoo  v.  Oerbardt,  9  Colo.  CSS;  First 
Kat.  Bank  v.  Leppel,  Id.  CM. 

Where  no  exceptions  appear  In  tbe  transcript, 
except  such  as  appear  from  the  mloutes  of  tbe 
olerk,  this  oourt  csnnat  take  any  notice  of  them. 
Young  V.  Martin,  TG  n.  B.  8  Wall.  8U  aRL.ed.  US). 

A  Btenograptier^  report  of  the  ev1den<«,  noC 
signed  or  attested  by  the  Juds^  Is  not  a  pnrt  of  tbe 
record.  Loulavllle,  N.  A.  ft  a  B.  Co.  v.  Kane.  U» 
Ind.  lia 

Excluded  evidenoe  whtoh  derives  Ita  matertalttr 
alone  from  parts  of  a  plea  strlnken  out  need  not  tw 
ooosldered  on  appeal,  when  not  set  forth  Id  tlie  reo- 
ord except  bj  an  exhibit  of  a  long  extract  from 
tbe  stenograpblc  report  of  the  ititL  MeQae  v. 
Ltmg  lOa.)  July^  188B, 
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acU  on  defendant's  put  was  a  waiver  of  tbe 
obJectloQ  in  queslion,  Hiads  v.  Longworth, 
24  U.  S.  11  Wheat.  206  [6  L.  ed.  4551i  Bas^n 
T.  Palmer,  2  Hill,  SOS;  Gale  t.  SMttodc  (Dak.) 
S9  N.  W.  Rep.  081;  MeCormiek  v.  ZauoAnin, 
16  Neb.  8T. 

But,  without  ezpreMlf  deciding  that  point, 
we  tiiink  tbe  urlal  court  commitlea  no  reversi- 
ble CTfor  in  tbe  nillog,  considered  in  all  its 
beariura. 

8.  Tbe  next  aggigned  error  rests  on  tbe  claim 
tbat  a  wiLneBs  leatifled  on  bebalf  of  the 
State  at  tbe  trial  without  having  first  been 
sworn.  No  objeciion  outbid  ground  was  made 
at  tbe  bearini;.  Il  appears  for  tbe  flrat  time  in 
the  motion  for  a  new  trial,  and  notbing  in  tbe 
record  abows  when  the  fact  was  discovered  hy 
defendant  or  hia  counsel.  Had  tbe  point  been 
suggested  whenlhe  witness  began  bigslaleme  ' 
or  during  bis  examinalioo,  tbe  irregularitj 
overaight  of  perniilting  bim  (o  tesEif;,  unawo 
<if  it  eiialedi,  could  have  Iwen  easily  and 
promptly  rectified.  But  it  was  not  suggested. 
After  tbe  nitneas  bad  been  examined  in  chief 
he  was  fully  cross  examined  on  Ibe  part  of  de- 
fendant. Thus  was  be  treated  by  both  parlies 
as  in  alt  respects  fullj  qualified  to  testify.  It 
bsB  been  held  by  other  courts,  as  well  as  our 
own,  ibat  where  an  oaih  is  requisite  to  qualify 
a  penoo  as  a  trier  of  tbe  facts  or  of  law,  it  may 
be  waived  hy  the  rompelent  parties  in  Inter- 
est, either  eipressly  {Huward  v.  Sexton,  4  N. Y. 
157;  Tucker  v.  AUen.  47  Mo.  488;  Grant  t. 
Beimel,  75  Ho.  IDS),  or  by  K°'ofC  forward  in 
tbe  mailer  without  inquiry  or  olijection.  At 
twtd  V.  ArnoCd.  80  Iowa,  275;  Merrill  t,  St. 
Unit.  88  Mo.  244;  CocAran  v.  Barile,  91  Mo. 
«36.  8  "West.  Rep.  707. 

We  think  ibe  principle  on  wtalcb  these  rul- 
ings are  based  is  applicable  also  to  the  case  of 
a  wilneaa  In  the  circuinnlancea  here  ahown. 
LaKTcnee  v.  Houghton,  S  Jobna  129. 

This  flssigntnent  of  error  has  been  consld- 
«Ted  on  tbe  assumption  that  tlie  fueta  alleged 
were  as  claimed  by  defendant,  hut  it  Is  not 
thereby  conceded  Ibst  an  affidavit  accnmpany- 
iug  a  motion  for  new  trial,  Ihougb  uncontra- 
dicted, is  necesRarily  to  be  accepted  aa  eslab- 
lixbing  tbe  facts  it  recites,  where  they  are  such 
as  have  occurred  in  the  immediate  presence  of 
the  court. 

4.  The  record  shows  that  defendant  was 
"wiltfully  and  voluntarily  aljsent"  when  the 
verdict  of  tbe  jury  was  returned  In  open  court, 
Ihniigb  bis  counsel  was  piesenl  at  the  time, 
and  defeiidnnt  hod  been  personally  in  attend- 
ance, until  then,  during  tbe  entire  trial.  He 
was  afterwards  brouKbt  in,  and  (be  sentence 
of  the  court  was  pronounced  in  hia  presence, 
after  his  motions  for  new  trial  and  in  arrest  had 
heen  ovenuied. 

By  section  18S1,  Rev.  Blat  1879,  In  force 
when  the  alleged  offense  was  committed,  and 
when  tbe  Irial  of  defendant  occurred,  it  is  pro- 
vided as  follows:  "No  person  Indicted  for  a 
felony  ran  be  tried  unless  he  l)e  personally 
present  during  the  trial;  nor  can  any  pemon  tie 
tried  or  Ite  allowed  to  enter  a  plea  of  guilty  in 
any  other  case  unless  he  be  personally  present, 
or  the  court  and  prosrculing  allnmey  sbali 
consent  to  such  trial  or  plea  in  tbe  absence  of 
tlie  defendant;  and  every  person  shall  be  ad- 
mllted  to  make  any  lawful  proof  by  competent 
<t  L.  It.  A. 


witnesses  or  other  testimony  fn  his  defense. 

firovided,  that  In  all  cases  toe  verdict  of  the 
ury  may  be  received  by  the  court,  and  entered 
upon  tbe  records  thereof,  iu  the  absence  of  tbe 
defendant,  when  such  absence  on  his  part  It 
willful  or  voluntary,  and,  when  so  received 
and  entered,  shall  bare  the  same  force  and  et' 
feet  as  if  received  and  entered  in  *.be  presence 
of  such  defendant;  and  provided,  further,  that, 
when  tbe  record  in  tbe  appellate  conn  shows 
that  the  defendant  was  present  at  the  com- 
mencement or  any  other  stage  of  the  trial,  it 
shall  be  presumed.  In  tbe  at^ence  of  all  evi- 
dence in  tbe  record  to  ibe  contrarr,  that  be 
was  present  during  the  whole  trial. 

The  provisos  in  this  jeclion  first  became  a 
part  of  our  law  at  the  Revision  of  1878.  Prior 
to  that  lime,  and  ever  since  18S5,  the  Statute 
declared  that  "no  person  Indicted  for  a  felony 
can  be  tried  unless  he  he  personally  present 
during  tbe  trial,"  etc.,  omitting  any  such  qual- 
ifications of  (bat  rule  as  are  contained  in  the 
provitoe  of  the  present  law.  Rev.  Blat  1835; 
aen.  Stat.  1865,  p.  850.  g  15. 

While  the  Statute  was  in  that  form,  prior  to 
the  Revision  of  1879,  this  court  bsd  held  it 
error  to  receive  a  verdict  in  the  absence  of  de- 
fendant, even  though  he  had  escaped  from 
custody  af'er  the  cause  bad  been  submitted  to 
tbe  jury.  SiaU  v.  Buckner,  25  Mo.  167;  SaU 
T,  bravnechveig,  38  Mo.  397. 

It  bad  further  been  held  that  (lie record  must 
afBrmatively  show  tbe  presence  of  defendant 
at  tbe  rendition  of  tbe  verdict  {State  v.  Cron, 
27  Mo.  832;  State  v.  Dooly,  64  Mo.  146),  though 
in  some  instances  that  fact  had  been  taken  ag 
established  by  Inferences  from  other  entries  in 
Ibe  record.  State  v.  Sehoenwili,  81  Mo.  147; 
State  V.  Lewit.  69  Mo.  92. 

The  important  cbanfie  made  In  the  Statute 
by  the  Revision  of  1879  (§  189!)  was  probably 
induced  by  a  consideration  of  tbe  decisions 
mentioned.  In  view  of  tbe  history  of  the  law 
on  tbe  subject,  there  can  he  no  doubt  of  tbe 
legislative  purpose  in  theamendment.  It  was, 
among  other  Ibinfre,  to  prevent  a  defendant 
from  securing  a  mistrial  and  continuance  by 
e»cnping  if  in  custody,  or  absconding  if  on 
bail,  after  tbe  cause  bad  been  submitted  to  the 
jury,  and  Ijefore  verdict  rendered.  Whether 
that  purpose  was  accomplished  will  appear 
presently. 

Tbe  lan^ageof  the  law  so  plainly  taoctlooa 
the  reception  of  a  verdict  by  the  court  in  de- 
fendant's abxeoce,  when  willful  or  voluntary, 
that  no  difference  of  opinion  Is  likely  Ut  arise 
BS  to  its  meaning.  The  difficulty,  if  any  there 
tie,  appears  upon  tbe  suggestion  that  tbe  enact- 
ment in  question  may  be  in  confiict  with  tbe 
Organic  Law,  particularlv  with  that  section  of 
the  Bill  of  Bights  which  declares  that,  "in 
criminal  prosecutions,  tbe  accused  shall  hare 
the  right  to  appear  and  defend  in  person  and 
by  counsel;  to  demand  the  nature  and  canae  of 
llie  accusation;  to  meet  the  wiinesses  against 
him  face  to  face,"  eta     ConsL  IBTB,  art  2, 


il  V  oi 
evidently  proceeds  on  the  assumption  that  by 
such  willful  ■     " 


r  voluntary  absence  the  defend- 


wiae  be  might  coDKltuUonally  h 
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State  or  Hibsoobi  t.  Borm. 


■uch  waiver  valid T  In  cod ilderlng  this  ques-' 
tion,  we  start  from  the  postulate  lliat  the  courts 
will  not  declare  a  statute  uncoDEliiiitioDsl  ud- 
lesa  It  la  manifestlj  so,  aod  that  all  fair  and 
reasonable  doubts  on  tbat  point  will  be  re- 
solved In  favor  of  its  constilulionaltj.  The 
presumpiioa  Is  that  the  Legislature  acted  with- 
in the  proper  sphere  of  its  powers,  and,  uulil 
the  contrary  Is  clearly  and  aatisf actor ily  made 
10  appear  to  the  court,  the  law  will  be  upbeld. 
That  the  accused  may^  waive  some  rights  se- 
cured by  the  Constitution  ia  a  proposition  sup- 
ported by  tbe  authority  of  so  maoy  adjudicated 
cases  that  a  citation  of  them  dow  seems  un- 
neceB?ary.  But  there  la  great  dlveralty  of 
opinioD  reapecting  tbe  particular  con  silt  utional 
rigbls  that  maybe  waived.  Numbers  of  cases 
hold  that  certain  rights  cannot  be  waived  by 
the  accused  for  reasons  of  public  policy.  It 
would  probably  tend  to  confuse,  rather  than 
to  elucidate,  tbe  present  case  to  attempt  any 
aummary  of  the  principles  applicable  to  the 
waiveiof  constituiional  rigbls  generally.  Tbe 
Issue  actually  before  us  lequires  only  a  decla- 
ioD  upon  the  validity  of  a  waiver,  by  defend- 
ant's own  act,  of  bis  rigbt  to  be  personally 
present  at  tbe  readltioa  of  verdict.  Defendant 
nudoubtedly  has  a  right  to  be  heard,  and  for 
that  purpose  to  be  present  when  the  verdict 
against  bim  on  a  charge  of  felony  is  glvenibut 
i^  bein"  on  ball,  he  sees  St  to  run  anay  at  that 
ilage  01  the  tnal,  on  whom  shall  the  conse- 

Suencea  of  such  misconduct  fallT  It  isa"fun- 
amental  legal  principle,"  of  far- reach  lug 
scope  In  Its  practical  aiiplication  (Mutual  L. 
Ira.  Co.  V.  AmitT&juj,  ll7  U.  8. 591  [29  L.  ed. 
9971;  ReynoldM  v.  Pn/toi  Statet.  88  D.  S.  161 
[25  L.  ed.  248];  Siggt  v.  Palmer.  115  N.  Y. 
60S,  6  L.  B.  A.  340),  that  "do  one  should  have 
an  advantage  *rom  bis  own  wrong."  1  Co. 
Lilt.  148A;  Broom,  Legal  Max.  8th  ed.  Tet  to 
hold  that.  In  such  a  stale  of  facts  as  we  have 
supposed,  defendant  during  his  willful  absence 
retains  the  right,  while  ne  endeavors  to  in- 
crease tbe  Impossibility,  of  bis  being  heard  in 
the  cause,  would  seem  to  us  a  clear  mstance  of 
giving  bim  a  great  advantage  from  bis 
wrong.  The  maxim  is  founded  on  princ 
of  ciimmon  fairness  and  good  faith,  as  is  niso ; 
tbe  lilsa  expressed  in  section  1891  of  the  Re- 1 
vised  Statutes,  that  defendant,  by  voluntarily  . 
withdrawing  from  the  court  when  the  verdict 
b  rendered,  should  be  held  to  relinquish  tbe 
right  to  be  present  and  heard,  which,  but  for 
his  own  wronRful  act,  he  might  freely  enjoy. 
In  such  case  he  is  deprived  of  no  right.  He 
merely  refuses  to  avail  himself  of  one,  just  as 
be  may  in  various  ways  waive  his  conslitu- 
licnal  right  to  confront  the  wilnesses  against 
bim  under  repeated  rulings  of  tbe  court.  State 
V.  Wagner,  78  Mo.  644;  Merrill  v.  St.  Louu, 
63  Mo.  SfiS;  SiaU  v.  Eouter,  26  Mo.  431. 

In  State  v.  Smith,  00  Mo.  87,  6  WeaU  Rep. 
(Wl,  the  present  Statute  was  considered,  and  no 
Intimation  of  its  unconstitutionality  was  made. 
In  other  cases  it  has  been  further  held,  even 
under  the  old  Statute  lOen.  Stat.  186.'!,  p.  850, 
S  15),  that  defendant's  absence  at  the  trial  dur- 
ing part  of  the  argument  of  counsel  to  the  jury 
was  notaprejudiciftl  error  requiring  a  reversal. 
State  V.  BiU,  70  Mo.  683:  Slate  v.  GraU,  68 
Mo.  22. 

In  other  State*,  without  such  a  statute  as  our 
8  LR.A. 


present  one,  and  under  constitutional  provis- 
ions la  most  Instaaces  substantiallv  like  lbi)S» 
in  force  here.  It  has  been  repeatedly  beld  that 
where  defendant  was  ab^nt  by  his  own  volun- 
tary act,  *.ff.,  by  escape  or  by  absconding  wbila 
on  bail,  at  tbe  rendition  of  verdict  in  cases 
other  than  capital,  the  court  might  properly 
receive  it,  notwithstanding  bis  ausunce.  San- 
tingery.  People.  102  PI.  241;  Sltle  v.  /feilv.  9T 
N.  C.  404;  Prtee  v.  State.  86  Miss.  BSl;  Oaiel 
V.  8taU,  64  Miss.  105;  Barton,  v.  StaU,  87  Ga. 
653;  Hill  v.  SaU,  17  Wis.  676;  Fight  v.  Stalt. 
7  Ohio,  pt.  1,  183;  Jackion  v.  JJtaU.  49  N.  J.  L. 
252,  B  Cent.  Rep.  SSI;  State  v.  Peaeatk,  50  N. 
J.  L.  84,  10  Cent  Rep.  I7S;  L^ne/i  v.  Cam.  88 
Pa.  189. 

The  principle  on  which  those  decisions  rest 
has  been  declared  In  others  in  It*  appltcaiiiia 
to  different  phases  of  court  proce^illni^  in 
criminal  cases.  Pe//ple  v.  Bragle,  88  N.  Y.  5m5, 
as  explained  In  People  v.  Ljwn,  99  N.  Y.  224; 
United  Statet  v.  DavU.  6  Blatchf.  464;  BtaU  f, 
Pa!iioT,9»'S.  0.  639. 

We  do  not  think  the  co'irt  loses  jurisdicitoa 
of  the  cause  by  reason  of  defendant's  getting 
beyond  the  confines  of  Ibe  court-roum  when 
tbe  verdict  comes  in.  StaU  v.  KeUy,  97  N.  a 
404. 

If  that  were  the  effect  of  such  action  on  fab 
part,  the  court  would  not  have  power  to  enter 
an  order  for  bis  arrest  thereafter,  so  long  as  he 
remained  away.  That  result  certainly  could 
not  have  been  intended  by  the  consLltutional 
provision  In  question  as  now  norded.  In  lo- 
terpreting  the  fundamenlal  law  of  the  State  it 
ia  proper  to  consider  the  effect  and  conse- 
quences of  any  proposed  construction  of  it  in 
ascertaining  what  was  probably  Ibe  intentloD 
designed  lo  t>e  expressed  by  tiie  instrument. 
Constitutions,  like  other  laws,  are  governed  by 
eslabtisbed  rules  of  Interprctatioo,  and  among 
otberH  l)y  that  just  mentioned.  To  hold  that 
the  Sight  of  defendant  while  on  bail,  Just  be- 
fore verdict,  must  necessarily  produce  a  con- 
tinuance of  tbe  cause,  would  make  it  possible 
for  anvone  able  to  give  bond,  by  repeating 
that  performance  at  each  successive  trial,  to 
finally  defeat  the  ends  of  justice.  Such  con- 
duet  would  not  deprive  defendHnt  of  bis  con- 
stitutional right  to  bail  or  of  his  freedom  of  ac- 
tion during  every  recess  of  the  court  wiiilc  ilie 
trial  lasted;  but  (if  now  sanctioned  herel  it 
would  introduce  a  now  and  novel  mode  for  se- 
curmg  continuances,  bavins  Fome  advantage 
over  the  ordinary  methods  heretofore  in  nie. 
It  would  have, at  least,  the  merit  of  aiipp!iciiy. 
But  we  do  not  think  those  who  framed  or  the 
people  who  adopted  the  Constitution  contem- 
plated such  a  construction  of  it  In  this  regard 
as  would  make  it  ever  possible  for  any  deltnd- 
ant  in  a  criminal  case  to  avoid  and  escape  alto- 
gether a  verdict,  otherwise  just  aud  correct,  by 
any  such  acts  of  his  own.  We  belii'Ve  Ibat  no 
language  used  In  that  instrument  will  l>eai  a 
construction  which  would  make  such  results 

Sisslble.  We  are  of  opinion  that  sef  titin  4 1  Bl, 
ev.  Slat,  law  (s  1881,  Rev.  Stnt.  ISTOi,  in  so 
far  as  it  relates  to  the  subject  under  discussion, 
is  entirely  constitutional,  and  that  tbe  trial 
court  committed  no  error  in  proceeding  in  ao- 
cordance  with  lis  terms. 

We  find  no  error  In  any  of  tbe  rulings  of  the 
court,  to  which  exceptions  were  saved,  lo  th« 


<U  Ohio  Stfprkkb  Cottrt.  Arx., 

glvlog  ot  icfusd  of  lostTuctfonB,  tnd,  after  b  I  it«ted,  witli  tba  cxmcuirenca  of  all  tbe  mpmben 
car  fill  ainnilnalloii  of  tbe  recoid,  obserre  of  tbe  court  except  SlwrwiMtdt  J.,  wbo  dit- 
nobtng  C  Uing  fur  fuitber  remark.  ients. 

TJu  juiigment  it  nS^nned,  for  tbe  reaaona  I 
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NEW  VIBNWA.  BAire,  Wff.  in  Err.. 
Edward  P.  JOHNSON  «1  dL 


•1.  TlieSta,tntM  of  the  State  r«Kol«tii« 
tbe  m«de  of  dsnloKt  Mmiing,  aekmowl- 
•dg;inC  and  roeordtnc  mortK»sea  are 

ItmiUNl  la  Uielr  applloatlua  to  l)i«ee  pardoulais: 
tbelwalorequll^JneHeotof  the  Inilrunieiit  sad 
Ita  ooDteau  are  unallected  thereby;  aod  the  rlghu 
of  the  pailiea  and  of  third  pereooi  Bubaequeatir 
deallDK  with  the  laud  are  to  be  determined  b; 
the  aoDoral  mka  of  lair  and  equity,  applloable  to 
the  aub]ect  la  aoalogoua  caaca. 
S.  In  order  to  mortgage  laud  aa  secur- 
ity itor  a  debt,  it  to-' —  '-  -" 


acteot 


le  leifal  tliJe;  It  la  suf- 


id  and  record«d.  a 


Ourlty  clearly  appears 
the  Inetrumeut  la  duly  eu 
rcqulrod  by  vlatutc 
8>  A  mortgage  upon  real  e>tate>ii>ade  by 
the  owner  to  a  partnerablp  In  Ita  Brm  oame.  to 
•ecura  an  Indebtednera  to  It,  duly  eiecuc«d  and  re- 
oorded,  at  requliwl  by  atatule,  oonBtltut««  a  valid 
Den  upon  the  property  In  favor  of  the  flnn  aa  a  •»- 
ouilty  for  the  indebtsdaeas  to  lb 

(AprU  W.  IND.) 

ERROR  to  tbe  Circuit  Court  for  Clinton 
County  lo  review  b,  judgment  auBlaining 
demurrers  to  the  answer  and  cross -petit  ion  set- 
ting up  a  niortgngc  lien  oo  tbe  property  in  a 
aUlt  Id  enjoin  tlie  sale  of  certain  property  b;  an 
assignee  for  benefit  of  creditors  and  to  compel 
a  truTiijfer  thereof  to  compiaiatiDt.  Bewhted. 
Tbe  facts  sufBcienlly  appear  In  the  opinion. 
Mr.  H.  B.  liindler,  Jr.,  for  plaintiff  in 

Mestri.  Uills  *  Van  Pelt  for  delendant 


Mleahall,  Oh.  J.,  delivered  the  opInloD  of 
the  court: 

Joshua  W.  JobneoQ,  being  iodebied  to  the 
New  Vicuna  Bank  In  tbe  aum  of  (1,688,  eze- 
cuicd,  December  iSO,  lHti5,  a  morlgaRe  to  tbe 
Dank  to  secure  tbe  same,  which  was  duly  filed 
for  record  the  following  day.  The  Bank  waa 
a  partnersLip  doini^  business  fn  that  name. 
The  mortgage  covered  two  tracts  of  land,  one 
•Head  notee  by  tbe  Coitbt. 


containing  aeventy-ODe  and  a  fraction,  and  tbe 
other  thirty-eight  and  a  fiMlion,  acres,  and 
purporied  to  convey  "  all  tbe  estate,  title  and 
interest"  of  said  Johnson  In  and  to  said  landa 
"to  the  said  New  Vienna  Bank,  its  successora 
aod  aaaigoB  forever,"  without  olber  words  of 
limilarioo.  Afterwards,  In  the  month  of  Jan- 
uary, 1883,  Jobnson  and  his  sou  l^dward  en- 
tered into  an  agreement  for  an  exchange  by 
which  the  father  agreed  to  convey  to  the  soa 
the  thirty-eigbt-acre  tract  covered  by  the  mort- 

Sage,  and  t£e  son  agreed  to  convey  lo  tbe 
liner  tweoty-aix  acres  owned  by  himself.  In 
accordance  with  this  agreement  tbe  son  at  once 
conveyed  ihe  twenty-six  screa  owned  by  him 
to  hie  lather,  who,  on  the  4th  of  February 
foUoning,  mortgaged  it  to  one  Monia  lo  secure 
an  iodebtedneas.  But  the  father  by  reason  of 
sickness,  as  is  alleged,  failed  to  convey  the 
thirty -eight-acre  tract  lo  tbe  son,  as  by  the 
terms  of  the  agreemeDlbe  waa  bound  in  equity 
10  do.  On  the  day  following  Ae  mortgage  to 
Morris,  be  executed  a  mortgage  to  one  Wool- 
ard  to  secure  an  indebtedness  of  (1,99S,  on  the 
other  tract  of  seventy -one  acres  covered  by  the 
mortgage  to  tbe  Bank.  And  afterwards,  on 
June  24,  1886,  being  in  falling  ciro  urns  Ian  cea. 
be  made  an  assi^ment  of  all  bis  property,  for 
the  benefit  of  his  creditors,  to  £dwin  Arthur, 
which  was  duly  filed  on  tbe  same  day  in  the 
probate  court.  Tbe  assignee,  under  the  order 
of  the  probate  court,  belcg  about  to  sell  the 
tbirty-eigbt-acce  tract  with  the  other  lands  as- 
signed 10  bim,  Sdward,  tbe  son,  commenced 
an  action  in  tbe  common  picas  to  enjoin  the 
sale,  and  compel  the  conveyance  of  the  tract  lo 
bim  under  toe  agreement  for  an  exchange 
which  bad  been  executed  on  bis  part  by  the 
conveyanceof  the  twentyatx  acres  to  hiafalber, 
he  also  averring  Ihat  be  had  taken  poA-vssion 
of  tbe  thirty-eight  acres  at  the  time  of  the  ex- 
change, and  had  continued  in  the  possession 
and  occupation  of  it  as  his  own  ever  since, 
whereby  all  parlies  had  notice  of  his  righis. 

^1  parttea  in  Interest  were  finally  made  par- 
ties to  tbe  suit  and  answered  setiiog  u^  their 
rights.  To  the  answer  and  cross- petition  ot 
the  Bank,  setting  up  its  mortgage  and  claiming 
a  Hen  prior  to  all  others  upon  the  thirty-eight 
and  seventy-one  acre  tracts  covered  by  It,  the 
plaintiff  and  tbe  administrator  of  Woolard  (ha 
having  died) demurred,  claimiug  that  tbe  mort- 
gage, having  been  executed  to  the  Bank  by 
name,  ioslMd  of  lo  the  members  composing 


inof  amortsa^ 
prescribed  by  statute  cannot  tie  dispensed  with 
wltboutmaklagltlnvalidastothirdponoDS.  Dodd 
T.  Dartholomew,  S  West.  Bep.  IS,  U  Ohio  Ht.  ITl. 

A  mort^nwe  signed  and  recorded,  but  omIttInK 
aeala,  may  be  reformed  by  tbe  addition  of  leala. 
8  L.  K.  A. 


ayalnst  a  subsequent  attaohlng  creditor  iiavlDg'  no- 
Uce.  BuUook  V.  Whlpp.  1  New  &ib.  Sap.  fiOB,  IS  B. 
L1«0. 

The  PannBylrenla  Act  of  IBSl  affeots  tbe  imma. 
dlatepartieatothetranaaotlon.  Banker  v.  Bawler, 
n  Cent.  Hep.  TSS,  US  Fa.  m 

Under  Cal.  OlT.  Code,  I IHE,  subd.  i,  tbe  partlea  to 
a  mortgage  are  estopped  by  leoltal*  tha?^  Wat. 
drip  V,  Black,  Tl  OaL  UK 


;.  Google 


1800. 


Nbw  Tikhma  Bask  t.  Johnsoh. 


the  Ann,  wm  of  do  stsII  m  a  Kcuritj,  and 
that  tberefore  tbe  cross-petltloti  of  tbe  Bank 
tailed  to  state  facta  entitling  It  to  any  relief. 
The  case,  having  l>een  heard  and  aelermlned 

a  the  renditioQ  of  judgtnetit  in  the  commoD 
»a,  was  appealed  to  the  circuit  court,  where, 
upon  a  renewal  of  the. demurrers,  they  were 
miHtalned,  and  the  answer  and  crois-petiiloii  of 
the  Bank  diamissed.  The  action  of  tbe  circuit 
-court  in  this  regard  la  agalgned  tor  error  here. 
Hence  the  only  question  to  be  decided  upon 
the  record  ia,  whether  the  mortgage  executed 
to  Ihe  New  Vienna  Bank  can  be  made  available 
to  it  as  a  lien  on  the  land  as  a  aecurilj  in  its 
favor  against  the  claim  of  the  plaintiff  and 
thoaeof  the  other  mortgageea,  all  of  whom  ate 
-subsequent  in  time.  It  is  claimed  that  it  can- 
not for  the  reagnn  thai  the  Bank  is  not  a  legal 
■entity;  that  it  is  simply  a  partnership  of  cerinin 
natural  peraons  do!n^  busineas  In  that  name, 
and  incapable  of  holding  the  legal  title  to  lands 
in  ibeii  arm  name.  Cunceding  this  to  be  true, 
-does  It  follow  that  the  InBlrument  is  not  availa- 
ble to  the  Bank  as  a  lien  onthelandtothe  extent 
of  the  debt  Inleoded  by  tbe  maker  lo  be  secured 
thereby?  If  eo,  it  must  befor  thereaaon  that. 
In  order  to  create  a  lien  on  land  as  security  for 
a  debt,  tbe  legal  title  must,  in  all  cases,  be 
transferred  to  tbe  person  inteikded  to  be  ae- 
cured,  or  that  such  a  lien  cannot  exist  inde- 
pendent of  the  legal  title.    But  this  U  not  the 

There  are  what  are  termed  equitable  aa  well 
-aa  legal  mortgages.  Tbe  distinction  is  that  a 
legal  or  common-law  mortgage  is  a  conveyance 
of  the  land  accompanied  bv  a  coodition  con- 
tained either  In  the  deed  itself,  or  in  a  separate 
Inslrument  eiecnted  at  the  same  time.  And, 
o  quote  the  language  of  Mr.  Jones,  which  haa 


are  wanting  In  one  or  mute  of  these  cbaracter- 
latica  or  a  common-law  mortgage  are  often  uae.1 
by  parties  for  the  purpose  of  pledging  real 
property,  or  siine  interest  In  it,  as  security  for 
«  debt  or  oblij!:ation,  and  with  the  intention 
that  tfae^  shall  have  effect  ms  mortgages." 
These  kinds  of  mortgages  are,  as  he  says,  "aa 
-man^  aa  there  are  varieties  of  ways  in  which 
parties  may  contract  for  security  bv  pleilging 
some  Interest  in  lands."  And  he  ad:^B,  "Whal- 
-erer  tbe  form  of  tbe  contract  may  be,  if  It  is 
Intended  thereby  to  create  a  security,  it  is  an 
«quitable  mongage."    Jones,  Mortg.  g  183, 

We  are  not  unmindful  of  the  fact  that,  un- 
der tbe  deciatons  that  have  been  made  in  this 
State,  giving  a  construction  to  our  Statutes- reff- 
ulating  the  eieeution  and  recording  of  mort- 
gages, many  instruments  that  would  be  treated 
^sewbere  aa  equitable  mortgages  could  have 
no  eSect  given  Ibem  here  as  against  tbird  per- 
sons, whether  Ihej  had  notice  of  their  existence 
or  not  But  these  Statutes  and  the  construc- 
tlou  placed  upon  them  do  not  go  bevond  what 
Ihey  require  as  to  the  signing,  acknowledg- 
ment and  recording  of  the  instrument.'  They 
prescribe  no  requisites  as  to  the  contents  of  the 
Instrument— as  to  how  lands  shall  bechargedas 
.■  security,  or  the  intent  itianifested.  The  cliar- 
acter  of  the  inslrument  in,  this  regard,  and  its 
•effect,  an  left  to  be  determined  by  the  appU- 
4L.R.A. 


cation  of  the  jrenerai  principles  of  law  and 
equity  on  the  subject.  Bo  that  any  instruraent 
that  would,  by  the  application  of  these  princi- 
ples, be  regarded  as  constituting  a  lien  on  land 
as  ngainst  third  persons  with  notice,  will  hnva 
the  same  effect  under  our  Rtcotding  Statutes, 
where  it  has  been  duly  executed  and  recorded. 
SiTdTig  V.  BaacA.  11  Ohio  St.  283;  /Ivra  7.  flOi- 
inion.  Id.  333,  and  Dodii  y.  BartltOameiB,  44 
Ohio  8l  171,  8  West,  Rep.  133. 

By  tbe  record  of  tbe  inslrument  It  becomes 
notice  to  others  of  the  equitable  as  well  as  legal 
rights  oC  the  parlies.  It  may,  as  against  third 
persons,  be  corrected  to  give  effect  to  the  intent 
apparent  upon  the  face  of  the  instrument,  or 
the  courts  may,  in  a  proceeding  to  enforce  It, 
regard  that  as  done  which  ought  to  have  been 
done,  and  treat  the  instrument  as  if  corrected 
Pom.  Eq.  %  1236. 

A  few  instances  may  be  selected  to  Illnslrats 
(he  doctrine  and  show  Its  application  to  this 
case.  An  Instrument  which  does  not  transfer 
the  legal  estate  bos  been  held  to  operate  as  an 
equitable  transfer  of  itin  the  nature  of  a  morl- 

Sge.  Thus,  a  morlraije  to  certain  executors 
im  which  the  word  "  heirs,"  creating  a  fee, 
was  omitted,  and  the  word  "  successors  "  used 
instead,  was  held  to  be  an  equitable  mortgage 
in  fee,  and  was  reformed  in  a  proceedmg  to 


N,  J.  Eq.  222. 

And  BO,  in  Brmm  v.  Fint  Nat.  Bank,  44  Ohio 
St.  269,  3  West.  Rep.  601,  effect  was  given  to 
an  instrument  bb  a  mortgage  in  fee,  althniigh 
words  of  inheritance  were  not  used  in  it.  The 
instrument  had  been  executed  iu  the  State  of 
Indiana  upon  lands  in  this  Slate,  and  had 
therefore  to  be  construed  by  tbe  laws  of  this 
Stale.  By  it  the  debtor  simply  mortgaged  and 
warranted  his  land  to  his  creditor  as  a  security 
for  the  debt,  with  a  provision  for  foreclosure 
in  case  of  nonpayment.  The  purpose  to  se- 
cure the  debt  by  a  mortgage  upoo  the  land 
was  apparent  from  the  instrument,  and  of  this 
intention  all  persons  dealing  with  the  land 
were  held  to  have  notice  by  toe  record  of  the 
instrument.  See  the  opinion  by  Owen,  Ch.  J., 
p.  276.  And  so  In  California  it  is  held  that 
the  words  "we  mortgage  the  property, "iiccom- 
panled  by  a  provision  for  tbe  sale  of  it,  upon 
nonpayment  of  mouey  thus  secured,  are  suffi- 
cient to  create  a  mortgage.  De  Leon  v.  IH- 
gurra.  16  Cal.  4SS,  and  SarrvUAel  t.  BatteOe,  7 
Cal.  460. 

So,  too,  when,  by  the  terms  of  bis  deed,  a 
grantor  reserves  a  lien  on  the  land  as  asecurity 
for  (be  unpaid  purchase  money.  It  operates  as 
a  mortgage,  and  the  record  of  the  deed  is  con- 
structive notice  to  allolbcrs  of  bis  rights.  Pom. 
Eq^  §  1256. 

But  the  lien  so  secured  Is  Independent  of  the 
legal  title,  as  that  pssses  by  the  deed  to  tbe 
purchaser,  who  ia  said  to  hold  in  trust  for  the 
grantor'  until  the   purchase  money   has   been 

J  aid.     For  many  other  similar   instances,  see 
ones,  Mortg.  gg  163-171. 
It  is  true  that  some  of  these  could  not,  for 
reasons  before  stated,  be  made  available  as  liens 
in  this  State  against  third  persons. 

Holding  the  legal  title  may,  lo  some  case^ 
be  of  much  advantage  (o  the  mortgage,  as 
thereby,  oo  condition  broken,  he  may  recover 
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the  land  ud  bold  It  nuia  hU  debt  U  satUfled, 
Aud  tbis  may  be  «aid  lo  be  the  dUtiQguishiDK 
featrire  of  a  commuD-lBW  mortgage.  It  Is.  how- 
ever, seldom  resorted  to — the  remedv  by  fore- 
closure and  sale  (and  which  may  be  tad  in  atl 
caBe9}l)eiDgmoie(Eenerall;^  adopted,  Inapro- 
ceedicg  b;  forecloBure,  [I  Uuolmateritl  where 
tbe  legal  title  resides.  A  ule  is  required  Id  all 
casei  (Bev.  Stat,  g  53IS)  and  the  purchaser 
takes  tbcceb;  all  Uie  lotereat  of  both  the  mort- 
gagor and  mortgagee  in  tbe  land.  As  the 
paasiDg  of  the  legal  title  ia  not  necessary  (o  af- 
fect laDd  as  a  seciujty  for  a  debt,  do  reaaoo  caa 
be  aasigned  why  tbe  deblor  may  not  create, 
and  the  creditor  accept,  such  a  security,  pro- 
vided compliance  la  bad  with  tbe  i^tatutes  reg- 
uladog  the  execution  aod  reconling  of  similar 
tnairumeota.  Such  form  of  aecurltv  certainly 
conlravenes  no  rule  of  law  or  public  policy, 
and  is  in  harmony  wilb  the  purpose  aud  loieo- 
tioti  of  tbe  parties  \a  all  cases  Where  tbe  whole 
object  is,  on  the  one  band  to  give,  and  on  (be 
other  to  obtain,  a  security. 

The  execution  of  a  mortgage  in  tbe  usual 
form  is  now  geoeroJly  regarded  as  only  a  se- 
curity, and  not  aa  a  conveyance.  Like  tbe 
debt  it  secures,  it  ia  treated  throughout  as  a 
chose  in  action.  Thatapartnershipmay  make 
CoutractB  in  its  firm  nnme  is  a  matter  of  ele- 
mentary law.  It  may  make  a  note  in  lis  Arm 
name,  or  may  accept  one  payable  lo  itself.  It 
may  be  formed  to  deal  in  laod,  and  may  make 
valid  coDlracts  therefor.  Aod  If  tho  firm  can- 
not hold  the  legal  title,  the  vendor  holds  it 
In  trust  tor  the  firm.  Sherrj/  y.  Qilmort,  68 
Vis.  334,  S32. 

Id  thia  case  the  court  says:  "Tliere  does  not 
seem  to  be  any  reason  for  holding  that  apart- 
nership,  in  making  a  purchase  of  real  estate 
for  (he  beneQt  of  the  firm,  may  not  do  so  in 
the  same  manner  that  they  make  other  pur- 
chases, viz.,  in  tbe  Arm  naine." 

A  number  of  cases  are  cited,  where  it  has 
been  held  that  a  geoerat  descripliou  of  tbe 
grantee  is  sufBci en t  lo  support  the  deed— aa  the 
"beirs".or  "children"  of  a  given  person— on  the 
principle  that  thai  is  cerlain  which  can  be 
made  cerlsin,  and  therefore  applicable  to  the 
members  of  a  firm.  See  also  Bales,  Partn. 
g  296,  and  cases  cited. 

And  it  has  been  held  In  some  cases  that  a 
convej-ance  to  a  firm  is  a  conveyance  to  the 
members  as  tenants  in  common,  who  hold  the 
title  in  trust  for  the  firm.  Jona  v.  NeaU,  2  Fat. 
&  H.  (Va.)  88B;  Ueaman  j.  Whitney.  20  Me. 
413. 

That  apartnershlp  may  acquire  an  equitable 
estate  in  real  property  is  decided  in  Rammtlf' 
berq  V,  MitclieU,  39  Ohio  St.  22,  53. 

Therefore,  to  say  that  a  partnerahip  cannot 
contract  fur  an  interest  in  land  in  its  firm  name 
as  a  security  only,  would  be  to  establish  an  ex- 
ception, with  neitber  reason  nor  necessity  for 
its  existence.  There  are  quite  cnoui^h  conflict- 
ing principles  Id  tbe  law,  or  what  the  Romans 
would  have  termed  "inelcaancies,"  without 
BdMing  to  their  number,  in  tbe  atisence  of  any 
conlrolliuK  necessity  for  so  doing. 

The  insirument,  the  validity  of  which  la 
qursiioued  in  this  case,  was  designed  by  iMtb 
parties  to  be  a  morlgage.  This  is  apparent  on 
the  face  of  it.  The  only  objection  made  to  it 
la  the  incapacity  of  Ibe  partuership  in  its  firm 
8  L.  a  A. 


name  to  take  and  bold  the  legal  title  to  real  es- 
tate. But  tbis  is  not  material,  for  if  it  were  m^ 
then,  as  alreadv  shown,  Jobnsoti,  tbe  mort- 
gagor would  bold  the  legal  title  In  trust  as  k. 
security  for  the  Brm,  In  such  case  there 
would  be  no  need  of  ■  formal  reformation,  a» 
it  would  be  the  duty  of  the  court,  in  the 
exercise  of  its  equity  powers,  lo  treat  that  as. 
done  which  ought  to  have  lieen  done,  and  give^ 
effect  lo  the  instrument  in  a  proceeding  to  en- 
force it,  according  to  the  priority  of  ila  record, 
by  awarding  to  the  Bank  a  lien  upon  the  land 
for  the  aatisfaciion  of  the  amount  due  II 

The  case  of  Hvghet  v.  Edwardt.  22  TJ.  8.  »- 
Wheat.  4t)9  [6  L.  ed.  143],  has  a  close  analory 
to  tbis  case.  There  by  the  laws  of  Kentucky 
an  alien  could  not  hold  the  tltte  lo  lands  in  Ib&t 
Stale,  and,  tbe  mor^agees  being  subjects  oT 
Qreat  Britain,  objection  was  taken  to  the  mort- 
gage on  this  ground.  But  the  court  said: 
'The  objection  is  deprived  of  all  Ila  weigbl  in 
a  case  where  the  mortgagee,  inntead  of  seeking 
to  obtaia  possession  of  the  land,  praya  lo  have 
hie  debt  paid,  and  the  property  pledged  for  its 
security  sold,  for  Ibe  purpose  of  raising  the 
money,  TJnaer  this  aspect,  the  demand  is,  in 
reality,  a  peraonal  one,  the  debt  Iwing  consid- 
ered as  the  principal,  and  the  land  merely  as- 
an  incident;  and,  consequently,  the  alienage  of 
tbe  mortgagee,  If  be  is  a  friend,  can,  upon  no- 
— 1 — .--I.  Q^  j^^  (jj  equity,  be  urged  against 


principle 


Id  Chicago  Lvmber  Co.  v.  AAuorth,  36  Kan. 
S13,  a  mortgage,  taken  In  the  firm  name  of 
partners,  was  held  lo  be  a  valid  security.  The- 
court  said:  "Aahworth  was  cognizoDi  of  tbe. 


ige  to  the  Chicago  Lumber  Company  for  the 
^ncSt  of  the  partners  comp<sIng  the  partner- 
ship transacting  budness  in  that  name.  The 
moilgage  was  Uicrefore  taken  is  the  name  of 
the  partnership;  hence  there  was  an  actual 
grantee  in  tlie  mortgage,  although  eucb  grantee- 
was  merely  the  name  aod  style  of  tbe  partner- 
ship;" andthe  legal  title  was  regarded  aa  held 
in  trust  for  tbe  real  grantet-s,  the  partnera, 
which,  as  we  have  Keen,  Is  ail  that  is  necessary 
where  a  sale,  and  not  the  possession  of  tbe  land, 
is  Bought,  in  proceeding  to  enforce  tbe  mort- 
ga^  as  a  security. 

The  case  of  Stamhavgh  v.  Bmith,  S8  Ohio  St 
S96,  is  not  in  point  The  real  question  there 
was,  not  whether  a  firm  could  bold  the  title  lo 
a  lease  in  its  firm  name,  but  whether  It  could 
be  released  by  the  firm  in  its  own  name,  the- 
legal  title  being  not  in  it,  but  in  a  memi>er  in 
trust  for  it.  It  was  held  that  it  could  not,  for 
tbe  very  plain  reason  that  the  cettvi  que  trutt 
'  in  no  case  transfer  the  legal  title.  That 
only  be  done  by  the  trustee.  The  case 
does  not  decide,  nor  was  it  intended  to  decide, 
that  a  partnership  may  Dot  bold  a  lease  in  its 
as  to  Ije  protected  In  tile  enjoy- 
jniinglo  Ibe  intention  of  the  par- 
lies. That  It  may  hold  tbe  equitable  title  in 
fee  simple  was  held  in  BammeUoerg  v.  Mitchell, 

We  think  the  court  erred  in  auatatoing  the 
demurrer  to  the  answer  and  cross  petit Jon  of 
the  Bank. 

Judgment  reeerttd,  and  caUM  remandMl /ir 
further  proceedingt. 


uCoogk 


RlUBB  T.  BHOA. 

WISCONSIN  SUPREME  COURT. 


JuUns  REISE,  Impleaded,  etc.  Retpt., 

V. 

Fnmcea  B.   EN08,    Impleaded,  etc.,  Appt. 
(....wto,....j 

1.  AriiffatofwiV  neroM  M  lotBiTea  by  > 
aonvejBDCfl  □(  bd  adjolnlnx  lot  tJi  be  used  In 
oommon  with  the  grajiUm  and  the  ownecs  and 
oocupdnla  ot  tbe  former  lot.  Is  a  right  appurt^ 
naot  to  the  lot  nonvered,  aad  tbe  srantee  alter 
he  baa  ooDveyed  the  lot  cannot  olalm  to  be  still 
entitled  to  use  tbe  rtgbt  at  way  Id  oonneatloD 
Tlth  anr  otber  lot  subaequeDll;  acqul)^. 

S.  Aaawmant  otm  right  of  iray  la  not 
pnaumed  to  be  peraonaL  wbera  It  can  fairly  be 
oonatraed  to  beappurtenaDt  to  aome  otber  eettita. 

&  A  r««err»Uon  In  »  ooDTej'ajace  of  m 
loi  whlob  tana  a  rlfbt  of  way  appurtenant  of 
auob  rlffbt  of  way  to  tbe  rrantor  Is  IneSectuaL 
BecaDDatealarKethenB-ht,  or  retain  any  loter- 
enln  tberlKbt  of  way  as  aepBiate  and  dlsiiDot 
troro  tbetot  to  whlob  it  belong*. 
(Orton,  J..  dluenUJ 

(April  a,  1BW.I 

APPEAL  b7  defendant,  Frances  H.  Gnoa, 
from  a  jiidgmeDt  of  tbe  Circuit  Court  for 
Waukeaba  County  In  favor  o^ plaintiff,  Beise, 
In  an  action  brought  to  enjoin  defendant  from 
obatnicting  or  cloeitig  up  a  certain  alleged  al- 
ley, and  to  recover  damagee  on  account  of 
temporary  obalruction  of  the  same.  JUverted. 
The  alley  was  alleged  to  exift  across  the  tear 
endB  of  lots  8  and  4  of  EirobaH'a  plat  of  sub- 
divinon  of  a  part  of  the  Mill  Reserve  in  the 
Village  of  Waukesha.  Said  plat  consists  of  a 
triangular  parcel  of  ground  bnunded  by  Mill 
Street  and  Clinton  Street,  which  streeU  inter- 


sect  al  11a  DDTthweat  comer,  and  by  "block  J,' 
of  N.  W.  Addilion.  It  Is  divided  into  lota  1, 
a,  S  and  4,  all  fronting  on  Hill  Street.  Lot  4 
Ilea  next  to  Clinton  Street  and  the  alleged  alley 
or  right  of  way  eitends  acrosB  the  rear  enda 
of  lots  4  and  e  to  lot  2 

Tbe  followlDg  la  a  diagram  of  iLe  prnnitioi 
in  controversy: 


Tbe  further  facta  sufQclently  appear  tn  the 

Mam.  P»rka  A  Roblnaon  and  Qrls- 
wold,  Chafln  A  IH»i-tiii,  for  appellant: 

The  way  ao  granted  was  clearly  appurtenant 
to  lot  8,  and  tbe  respondent,  under  the  grant, 
obtained  no  pusoncil  right  to  tbe  use  of  said 
way,  apart  from  his  ownership  of  said  lot, 

Spentley-r.  Valnntin^.  84  Wis.  160;  GahiUv. 
Lnyton,  07  Wis.  600,  610;  Waahb,  Easem.  40, 
333;  JMnnit  t.  'fl'):ttm,107  Slass.  661;  Louitnillt 


NOTt-J 

a  intareaC  In  land  created  by 
Slant  or  agreement,  eipreea  or  Implied,  which  con- 
feraa  right  upon  the  owner  thereof  to  some  proSt, 
benefit,  dominion  or  lawful  uae  out  of  or  over  tbe 
Mtate  of  anotber.  Hujok  v.  Aadiewa.  S  I..  R.  A. 
ne.  113  N.  Y.  SL 

It  Is  an  eatate  or  Interest  In  lands  wltbln  the  Stat- 
ute of  I^ads  requiring  oontraots  affecting  real 
property  to  be  In  writing.  North  Beach  &  U.  R. 
Go's  App.  SS  Cal.  IIM:  Foster  v.  Browning,  1  B.  1.  EI; 
KkKV.  ltot>ertB,£4ffis.4aG:  CayugaR.  Co.  v.  NUee, 
IS  Bun,  173;  Day  v.  New  York  Cent.  tt.  Co.  81  Barb. 
5<S.  See  Sands  v.  Thompson.  13  lad.  M;  Wolfe  v. 
Frost.  4  Sandf.  Ch.  73.  7  N.  Y.  Ch.  U  ed,  1(E7. 

Btsemsnt  defined.  Bee  note  to  liOwUn  *.  Whll>- 
pie  (Ind.)  a  L.  U.  A.  ISB. 

Bnn  ertated. 

An  easement  la  generally  and  naturally  and 
properly  oreated  by  words  of  grant,  but  words  of 
ooveoant  may  be  equivalent  to  a  grant  If  such  be 
the  clear  Intention.  NorUeet  v.  CromweU.M  N.  C. 
IS;  Wntertown  v.  Oowen.  1  Paige,  SIO,  3  N.  Y.  Ch. 
.  L.  ed.  S38. 

There  Is  a  dMInctlon  between  a  servitude  or 
easement  Imposed  upon  land,  and  a  oovenant  real 
ruDDlntr  with  the  land;  but  this  dlfferenoe  has  not 
always  been  kept  In  view.  West  Virginia  Transp. 
Co.  V.  Oblo  Blver  P.  U  Co.  ES  W.  Ta.  HOO,  U  Am. 
Bep.SlS;  Tulk  v.  Hoxhay,  X  Pba  Ob.  771;  What- 
man V.  Olbeon.  B  aim.  IM;  Bobrelber  v.  Creed,  10 
BIm.K;  Woodruff  v.  Trenton  Water  Power  Co.  10 
BUR.  A. 

See  also  II  L.  R.  A.  134. 


N.  J.  Bq.  180;  Barrow  v.  Richard,  S  Palire,  851,  4  N. 
T.  Ota.  L.  ed.  1ST;  Brewer  v.  Marshall.  18  N.  J.  Bq. 
B3T ;  Hills  v.  Miller,  8  Paige,  £51,  B  N.  Y.  Cb.  L.  ed. 
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imbus.  H.  ft  Q.  B.  Co.  v.  Bra- 
den,  9  West.  Rep.  IN.  110  Ind.  SSS. 

An  easement  can  only  be  croaMd  by  a  convey- 
ance under  seal,  or  by  long  user,  from  whlota  acoi^ 
veyanoe  Is  preeumed.    Cagla  v,  Parker,  S7I4.C.iTl. 

Whoever  granta  a  thing  Is  understood  also  (O 
grant  that  without  which  tbe  grant  Itself  would  b« 
of  no  effect.  Boody  v.  Wataon,  1  New  Bng.  Sep. 
fi63,  84  N.  H.  IBS. 

When  the  use  of  anvtlilag  Is  icnintad.  everTthing 
Is  granted  by  which  the  grantee  may  baie  and  en- 
joy such  use.  Sa)em  Capital  Flour  Ullls  Co.  v. 
Stayton  W.  D.  &  Canal  Go.  «i  Fed.  Bep.  Its. 

Only  such  Incorporeal  easements  as  are  strictly 
eeaentlal  and  neoeasary  to  the  enjoyment  of  tbe 
eatate  granted  pass  with  the  word  "appurienanoee." 
Koot  V.  Wadhams,  S  Cent.  Rep.  874.  107  N.  Y.  3«1; 
Qriffitbs  V.  UorrlsoD.  7  Cent.  llep.  773,  IDS  X.  Y.  lliii. 

A  mere  convenience  la  not  aulDoleot  to  create 
such  right  of  GoaemeDt.    Koot  v.  Wodbams,  tnipra. 

Where  a  deed  rescrvoa  a  right  In  the  nature  of  a 
servitude  for  the  bonaflt  of  other  laad  owners,  suoh 
right,  if  not  against  publlo  policy.  Is  appurtenaot 
to  tbe  land  of  the  grantor  and  binding  on  that  con- 
veyed iothegrantee,  and  will  posH  with  tlie  lauds 
to  all  subsequent  grantees.  Coudart  v.  Sayre  (N. 
J.)  Jan.  1,  18M. 

Where  a  right  of  way  I*  granted,  it  beoomea  an 


WiacOKBiH  SoTBUfE  Cditbt. 


<CJV:  R.  Co.  Y.Eoelle,  104  Dl.  465;  Xranurv. 
Enavff,  13  III.  App.  IIS;  Potter  t.  lidin,  81 
Hun.  184. 

Ix'l  No.  3  wu  (tcqulred  bj  ReUe  subsequent 
to  the  grant  to  him  of  lot  8.  with  iu  tppur- 
teDaDtii^hl  of  way:  and  tLe  aerrilude  could  not 
be  ex  lend  ed  Ibereto. 

Su<Uh  V.  PorUr,  10  Gray,  66.    ■ 

If  a  man  bave  a  right  of  way  over  another's 
land  to  a  particular  dose,  be  cannot  enlarge  it 
'  to  olber  closea. 

Kiraiam  v.  Warp.  1  Whart.  828,  £9  Aai. 
Dec.  57;  Washb.  Eosem.  8d  ed.  60,  185-187; 
Lewi*  T.  CanP'iri,  6  Wbart.  103;  Shroder  t. 
Brenneman.  23  Pa.  848:  Rerford  ».  MarquU,  7 
Laos.  249;  French  t.  MaretiB..  24  N.  H.  440,  67 
Am.  Dec.  294;  Com.  t.  Wood.  10  Pa.  Vt;  Wai- 
mm  V.  Sioren.  1  fierg.  &  R.  227,  7  Am.  Dec 
817;  D-iwnport  v.  Lamton,  21  Picli,  72;  Leach 
Y.  HoMlingi.t  New Eng. Rep.  116. 147 Mass.  516; 
Case  I'f  Plicate  Road.  1  Asbm.  <Pa.)  417;  Ckrter 
v.Pagt,  8  Ired.  L.  160. 

The  rigbt  being  appurtenant  to  the  land 
conveyed  by  ReiKe,  and  only  to  that  land, 
parsed  ffilb  its  conveyaace. 

Uarriion  v.  Rudd,  19  111.  858:  Oujuony. 
Healy,  100  Pa.  42;  Dennin  v.  Wilton,  tuvra; 
WasUb.  Easem.  9;  Ixmiaville  A  N.  R.  Go.  v. 
Kotlle,  Poller  r.  Zielia  and  Kramer  t.  Knauff, 


Mettrt.  Rt&h  *  Merton,  for  respondent: 

fVom  tbe  language  in  the  deed  there  can  be 
DO  question  as  to  Lbe  intention  of  the  grantor 
to  grant  an  assignable  Interest  lo  grantee,  in  tbe 
Baitl  right  ot  way. 

Penlland  v.  Keep,  41  Wis.  490;  Poutt  t. 
Mockley.  38  Wis.  482. 

In  Older  to  paas  m  appurtenant  there  must, 


general  propoeitiuD,  be  an  existing  ease- 
i  in  tbe  technical  sense  ot  the  irord,  mean- 


ingtberebv  lbe  right  to  use  another's  land  tix 
sjweial  and  iemponiry  purpose*,  in  connecliott 
wltli  the  land  for  the  use  and  enjoyment  of 
which  the  right  is  exercised. 

2  Washb.  Real  Prop.  623. 

Counsel  cannot  clalrn  the  rigbt  of  way 
across  lot  4,  as  an  appurtenance  within  tba 
legal  and  ordinary  meaning  of  the  word,  that 
would  make  it  necessair  to  the  enjoyment  ot 
said  lot  3,  without  which  the  grant  itself  would 
bo  of  no  effect. 

Broom,  Legal  Uaxtms,  362;  MabU  t.  Mattt- 
ton,  17  Wis.  1;  2  Washb.  Heal  Prop.  26;  Oa/f. 
ettu  T.  Bet/iune.  14  UasB.  49;  Gary  t.  DanieU, 
B  Met.  466. 

C«l«,  Oh.  J.,  delivered  tbe  opinion  of  lh« 

There  does  not  appear  to  be  any  aufflcient 
ground  for  holding,  upon  tbe  undispulcd  facta, 
tliat  the  plaintiff,  Keise,  as  owner  of  lot  2,  ac- 
quired a  right  of  way  over  lot  4  by  prescrip- 
tion, t)ccau«e  he  bad  not  owned  that  lut  twenty 
years  when  this  action  was  commenced,  and  it 
does  not  appear  that  bis  grantors  ever  had  or 
cinimed  the  rigbt  to  pass  across  lots  3  and  4  to 
Clinton  Street.  Indeed,  one  of  his  graniors, 
Sir.  Ht11,  diaiinctly  lestiQed  that,  while  hia 
wife  owned  lot  2,  there  was  no  right  of  way 
across  these,  and  that  they  never  went  tbrougb 
in  that  dlrecti<vj,  but  that  the  ordinary  waj 
was  out  from  the  back  of  lot  2,  and.  he  adds, 
there  was  a  high  fence  built  up  lo  Mr.  Peise'a 
store,  and  at  the  rear  of  the  store  cnme  down 
10  this  double  privy.  This  evidence  elleclu ally 
disposes  of  any  claim  or  prilense  to  a  right  of 
way  from  lot  2  over  lot  4  founded  upon  ad- 
verse user  of  twenty  years,  if  such  claim  were 
seriously  inslpted  upon,  as  it  la  not.  The  right 
of  way,  it  it  exists,  must  rest  upon  grant;  and 


appurtenance  to  tbe  land,  fotlowlOK  It  Into  tba 
hands  of  each  succemlve  Krantee.  Fariah  v.  Cos- 
pare,  T  West.  Kep.  3t0. 100  Ind.  568. 

Rltrbt  lo  use  an  aJle^  which  Is  lbe  oaly  approaob 
tram  the  hiRhwaj'  to  land  told  paises  aa  an  appur- 
Tenaiicc.  Zell  v.  First  tJaivomlietSodetr.UCent. 
Kep.  Its,  IIB  Pa.  8^, 

W  here  the  deed  oonveyed  tbe  rlffht  ot  way.  of 
uDdeQneil  width,  with  a  stipulation  to  hav 
hold  said  rlghu  and  prlvUegee  to  the  use  c 
company  as  long  aa  required,  nothing  more  ] 
than  an  eaeemcnl  In  or  risht  ol  way  over  the 
Duuglaaa  v.  Tboiaaa.  1  Weat.  Rep.  171,  IGD  Ini 
rant  of  right  of  way, 


liable  { 


tbe  Individual 

New  EiiR.  Kep.  Sll.  5S  Conn.  561. 

An  BBHement  or  servlcude  oreaCed  by  deed  ft 
never  oreeumed  to  be  personal  or  In  (roes,  when  It 
cau  t>e  lalrlr  construed  lo  be  appurtenant  to  some 
other  estate;  and  when  the  reservation  naturally 
oiierat-  s  to  enbanoe  tbe  value  of  the  other  adja- 


ic  lands  of  tl 


r.  It  Is  a 


ulndloate  that  Itwi 

tfaeirrantor.    McMahon  v.  Willjams.  TB  AIB.2S8. 

Aa  to  war  of  neccealtr,  see  mite  to  Losun  v.  Stog- 
dale  (Ind.)  8  U  B.  A  BS. 

aiohUofparUet. 

To  oonatltuU  an  easement  there  rnnat  t>e  two 
distinct  Unementa,  tbe  dominant  to  which  tbe 
rlifht  belonga,  and  the  servient  upon  which  the  ob- 
*IL,  R.A. 


ligation  reets.  Pierce  v.  Keator, TO  N.T.ISI;  Wolfe 
V.  Frost,  1  Bandl.  Ch.  re,  T  N.  T.  (a.  L.  ed.  1Q2T: 
Wagner  v.  Hanna,  83  Cal.  US. 

Where  the  owner  of  a  tract  of  land  makee  one 
pert  of  It  servient  to  another  by  an  alteration 
which  la  obvious  and  permanent,  and  then  oonveya 
one  ot  tbe  parts,  three  things  are  easenUal:  (li  > 
separation  uf  tbe  title;  St  that  before  the  sepnra- 
Uon  talcee  place  tbe  use  wblob  ^Ivee  rise  to  the 
easement  shall  bavet>eenBO  long  continued  and  bo 
obvious  as  to  show  that  II  was  meant  to  be  por- 
manciit;  and  (3)  that  the  easement  shall  be  neces- 
sary to  the  tieneflolal  enjoyment  of  the  land  gmnled 
or  retained.  Kelly  v.  Dunning,  8  Cent.  Rep.  BOO.  41 
N.J.  Eq.  62;  Wetmore  v.  Flake,  1  New  Eng-.  Hep. 

!M.  IS  B.  I.  aao. 

The  Brontee  of  snob  part  takes  It  beneflted  or 
burdened  by  the  eeaemaut  which  tbe  alteration 
created,    ibid. 

II  tbe  owner  of  land  annexes  to  part  of  It  a  right 
of  way,  as  appurtenant  to  tbe  land,  and  then  con- 
veys such  land,  his  crraDtees  acquire  an  easement. 
Parish  v.  C>isr>ai«,  7  We^t.  Rep.  Baa.  100  Ind.  EMl 

The  vendor  of  a  lot  oirved  out  ot  a  larger  plot 
owned  by  him  can  Impose  no  servitude  upon  tba 
lot  In  favor  ol  tbe  portion  retained' by  bim.  In  doi^ 
ogation  of  his  arant,  without  an  express  reserva- 
tion to  that  elFect  in  the  grant.  Bloat  v-MoDougall, 
80  N.  X.  S.  R.  to. 

The  rights  of  a  party  having  an  easement  In  tba 
land  of  another  are  meaBUr«d  and  deflned  by  tlie 
purpose  and  character  of  that  easement.  See  note 
to  nilnola  Cent.  B.  On.  T.  Houi^ton  (HU  1  Ii.  R.  A. 


ISW.  Rkihb 

tbere  In  fact  ii  where  the  plalnlilTi  counsel 
does  rest  It.  It  appean  that  Beiae  wm  at  tbe 
com  men  (cement  of  the  action  Ibe  onoer  of  lot 
i;  it  bavjog  been  coDveyed  to  hM  by  Hfll  and 
wife  In  August.  1B70.  He  waa  tormerlj  Ibe 
owner  of  lot  8;  it  having  been  conveyed  to 
bim  in  1864  by  Cook  and  wife,  who  tben  onned 
both  lots  3  and  4.  In  tbts  deed  from  Cook 
to  Rei^e  of  lot  S,  there  is  grantf  d,  among  other 
things,  "a  right  of  way  from  Clinton  Street 
across  tbe  rear  of  said  lot  4  to  the  rear  end  of 
lot  3,  to  be  used  In  common  with  the  owners 
and  occupants  of  said  lot  4  and  with  tbe  said 
parties  of  the  first  part,  and  their  heirs  and 
assigns,"  reserving  a  room  in  the  privy,  which 
was  on  the  back  end  of  iot  8,  for  the  use  of  tbe 
granlors  and  aspigns. 

Id  May,  ISBT.  Reise  conveyed  lot  8  to  the 
xraotor  of  tbe  defeniliint,  Eliiiu  Enos,  by  a 
deed  which  contained  this  clause:  "  Saving  and 
reserving  to  (he  said  parlies  of  the  first  part, 
from  tbe  operation  of  this  conveyance,  the 
right  of  way  being  in  use  in  and  across  tbe  rear 
oflot  8  for  their  use  in  common,  and  tbe  use 
of  their  bcirs  and  asslgan  forever,  with  the ! 
-owners  and  occupants  of  said  lot  3,  for  use  as  I 
«  passageway  lo  the  right  of  way  in  [hs  rear 
of  lot  4.  in  said  ptat  of  said  subdivigjon  of  said 
mlil  reserve  running;  across  said  lot  4  to  Clinton 
Street,  in  said  village:  also,  civing  and  granting 
to  said  parties  of  the  second  part  the  use  of  the 
tight  of  way  from  Clintop  Street  across  tbe 
rear  of  said  lot  4  to  the  rear  end  of  said  lot  8, 
in  common  with  the  parties  of  the  Srat  part, 
tbelr  heirs  and  assigns  forever,  and  the  owners 
and  occupants  of  said  lot  4.  It  Is  Intended  to 
Bpecially  reserve  hereby  from  the  operation  of 
tliis  conveyance  the  tight  of  way  to  the  parties 
of  the  flist  part,  tbeir  heirs  and  assigas,  for- 
ever, tbe  free  and  uniuternipted  right  of  way 
across  the  rear  of  said  lots  3  and  C" 

In  April,  1874,  Cook  and  wife  executed  a 
deed  to  the  appellant,  Frances  II.  Enos,  con- 
vevlng  lot  4,  in  eilect,  with  tbla  reservation, 
subject  to  the  right  of  way  and  passage  from 
Clinloo  Street  across  the  reat  of  said  lot  4  to 
the  rear  end  of  lot  8. 

Now,  it  is  on  the  language  of  theM  deeds 
that  Ibe  plaintiff  prcdicaiea  his  richt,  as  owner 
of  lot  3,  lo  the  right  of  way  fiom  that  lot 
across  lot  8,  and  also  across  the  rear  of  lot  4  to 
Clinf>n  Street;  and  the  simple  question  pre- 
aentcd  is.  Can  that  right  be  mainiainej  upon 
the  lRni,iiage  of  tbe  deeds  T  So  far  as  lot  8  is 
concerned,  tbere  can  be  no  doubt,  as  he  ex- 
pressly reserved  that  rifrbt  in  his  conveyance 
to  tbe  grantor  of  Elibu  Enos.  He  owned  lot 
9,  and  could  reserve  sucL  right  of  way  In  his 
grant.  Ttiere  is  no  controversy  upon  that 
point.  But,  after  be  had  conveyed  away  lot  3, 
can  be  still  claim  tbe  right  to  a  passaecwav 
across  lot  4f  The  contention  of  appellant  a 
counsel  la  that  the  right  of  the  grantee  in  tbe 
deed  from  Cook  lo  Reise  in  I(^&,  when  lot  8 
was  conveyed,  of  a  right  of  way  from  Clinton 
Street  across  the  rear  of  lot  4  (o  the  rear  end 
of  lot  S,  waa  a  right  of  way  appurtenant  to 
lot  8,  and  Ibat  this  right  cannot  be  enlarged  so 
tbal  it  can  be  used  or  maintained  In  connection 
with  any  other  lot  lo  which  he  subsequently 
■cqaired  a  title;  for,  he  says,  tbe  easement 
gmnled  was  not  one  in  gross,  but  was  to  be 
enjoyed  by  the  owner  of  Tot  8,  and  could  not 
flI..R.  A. 


r.  Ehob. 


«ie 


be  applied  to  another  estate.  We  think  this 
position  Is  correct,  and  is  stistained  by  the 
cases  to  which  counsel  refers.  It  is  very  cleat 
that  tbe  easement  is  not  what  is  called  in  the 
books  an  "easement  in  gross,"  that  U,  a  per- 
sonal right  only,  which  might  be  assigned  bv 
tbe  graulee  to  another  person,  but  thai  it  is  ah 
easement  or  right  of  way  which  is  appurtenant 
to  tbe  land  conveyed,  snJ  wbicb  will  pass 
with  that  lot  to  another,  where  proper  words 
of  conveyance  are  used.  Such  an  easemenl  is 
not  presumed  to  be  personal  where  It  can  fairly 
he  construed  to  be  appiirlenant  I o  some  other 
estate.  Washh.  Eaaem.  »20,  161;  Dennii  », 
iri7*in,  107  Mass.  681;  LouiteitU  <t  S.  R.  Oo. 
V.  KoeUe.  104  III.  4M. 

In  tbe  language  of  the  authorities,  lot  3,  to 
which  the  ea.'iement  is  appurtenant,  is  Ibe 
dominant  estate,  and  lot  4,  over  wblch  tbe 
casement  is  enjoyed,  is  a  servient  estate.  It 
scarcely  Deed  be  remarked  that  it  is  essential 
that  the  two  estates  sliould  belong  to  differeot 
persons;  for  if  the  two  estates  belong  to  the 
same 'individual,  he  would  have  ihe  rigbt,  as 
owner,  to  use  each  in  any  manner  that  might 
suit  his  convenience  or  pleasure.  But,  as  lo 
the  point  that  Reise  bad,  by  tbe  original  deed 
of  ieR4,  an  easement  or  right  of  way  over  lot 
4  as  appurtenant  to  the  lot  conveyed  to  him, 
that  Is  to  say.  lot  3.  it  seems  (o  us  ibere  can  be 
no  doubt  upon  tbe  authorities;  and  It  appears 
to  be  equally  well  settled  in  tbe  law  that  where, 
by  one  and  the  same  deed,  fur  one  considera- 
tion, a  man  conveys  a  parcel  out  of  a  larger 
tract  of  hind,  and  grants  a  rieht  of  way  to  him 
and  hla  belrs  In  his  own  land  obviously  useful 
and  necessary  to  Ihe  beneScial  enjoyment  of 
the  land  granted,  the  grantee  lakes  the  right  of 
way  therein  as  appurtcoant  to  the  land  graDlcd 
only,  and  has  no  right  to  use  it  as  appurtenant 
to  other  land  afterwards  acquired.  This  is 
substantially  the  language  of  Chief  Juitict 
Shaw  in  Stennu  v.  Mvllnn.  4  Gray,  151.  To 
the  same  effect  are  tbe  decL-iions  In  Datenjxrrt 
V.  Lammn,  31  Pick.  73;  Cotton  v.  Pocae»et  Mfg. 
Co.  13  Met.  438;  Smith  v.  Porter,  10  Giay,  88; 
FrenA  v.  Motitin.  U  N.  H.  440;  Slirodsr  v. 
Brenneman,  33  Pa.  348;  Qwaon  v.  Healy,  100 
Pa.  42. 

It  is  said  that  the  right  of  way  from  Clinton 
Street  across  the  rear  of  lot  4  to  tbe  rear  end  of 
lot  3,  contained  in  tbe  deed  front  Cook  to 
Reise,  is  granted  in  general  terms,  and  iloes 
not  restrict  tbe  right  to  lot  3,  or  eipressly  de- 
clare it  appurtcoant  to  that  lot.  But  still  the 
legal  implication  is  that  the  right  was  to  be 
used  and  enjoyed  by  the  owner  of  lot  3,  and  in 
connection  witb  that  lot.  It  ia  therefore  ap- 
purtenant to  lot  8,  to  which  it  is  annexed,  and 
cannot  be  enjoyed  separate  sod  di.ittriot  from 
tbe  lot  to  which  it  belongs.  Nor  could  Heise, 
to  whom  tbe  right  was  originally  granted,  en- 
large Ihe  tight,  and  subject  tbe  servient  estate 
to  a  newE[)eciesof  burden.  But  It  is  a  general 
principle  that,  where  an  easement  has  become 
appurtenant  to  an  estate,  it  follows  every  part 
of  such  estate,  into  whosesoever  hands  the 
same  may  come,  by  purchase  or  descent,  pro- 
viding the  burden  on  tbh  servient  estate  is  not 
thereby  Increased.  Tbis  doctrine  is  fully  dis- 
cussed and  illustrated  In  Woshb.  Easem.  M 
ed.  34-38;  Goddard,  Easem,  834.  And  it  It 
well  settled  that.  If  a  person  baa  a  right  of 


Kbw  Yore  Coubt  or  Aptbala. 


way  over  the  land  of  another  to  a  putlcalar ' 
ctoae,  be  caooot  enlarfce  il  or  ezleod  it  to 
orfaer  cloaoa.    That  doctrine  Is  decidTS  of  (bis 

Il  follows  that  the  plaintiff,  Relse,  bad  no  I 
right  to  the  use  of  the  nay  over  the  rear  of  lot 
4  except  as  Ibe  owner  of  3,  and  could  not,  by 
virtue  of  tbe  grant,  use  Ihe  way  in  connection 
irlth  lot  2,  which  be  snbspquemly  acquired; 
forhebad  ported  witbbUestateinlotS.  This 
poiot  is  so  clearly  and  diatlncll;  decided  by 
the  cases  to  which  we  have  referred,  and  others 
iTbich  mifirbt  be  added  lo  the  same  effect,  Ibat 
It  is  unnecessary  lo  dUcuBS  tbe  question  further 

We  do  not  see  that  Reise's  right  is  affected, 
«i>  fur  as  lot  4  is  concerned,  by  the  reservation 
in  bis  deed  to  the  grantor  of  Elihu  Enoa.  Of 
course,  be  had  the  right  of  way  through  lot 
E,  which  be  had  coaveyed;  but  tLat  was  of  no 
praclical  value  lo  him  unless  he  could  use  it  in 
connection  with  the  right  of  way  across  lot  4 
to  Clinton  Street.  But.  as  that  fight  o(  way 
was  oolf  appurtenant  to  lot  8,  he  could  not 
hbb  it  as  a  right  of  way  to  and  from  lot  3,  be- 
cause to  do  so  would  enlarge  and  extend  the 
rieht  over  tbe  servient  e&laie  to  another  lot. 
The  light  of  wa^  from  lot  2  across  lots  8  and 
4,  U  we  have  said,  rests  upon  grant,  or  on  the 


„    „    of  tbe  deeds  referred  to.    Tber«  bt 

claim  that,  by  the  recorded  plat  which  !■ 

mentioned  in  the  cooveyancea,  auch  right  of 

passage  exined  by  dedication.      Indeed,  Ute 

latter  claim,  if  made,  would  be  fully  set  >t 


pass- 
ageway across  In  that  directloD  which  was 
used.  This  satisfactorily  shows  that  no  lucb 
way  in  fact  existed,  or  was  supposed  to  exiat. 
In  consequence  of  an  alley  being  marked  on  a 
plat  extending  from  Clinton  Street  to  the 
southwest  corner  of  lot  2.  In  many  caaea 
where  lots  are  platted  and  conveyed  according 
to  tbe  recorded  plat,  which  shows  an  alley  or 
street  abutting  or  bounding  the  lot.  an  infer- 
eoae  arises  (bat  it  was  intended  lo  dedicate  tbe 
alley  or  street  for  the  beneflt  of  the  adjoining 
lot  owners.  Bui  from  the  undisputed  facts  in 
this  case  no  such  iafcronce  can  be  made. 

In  any  view  which  we  have  been  able  to 
take  of  the  case,  we  Ihink  Us  judgmeTU  <^  Ik* 
Oireuit  Omrl  mtut  b»  merted.  and  the  eaum 
be  Temanded  with  direetiaru  to  ditmitt  tA4  M»- 
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Mary  IRVINQ,  Trustee,  etc,  Bapt., 

James  J.  CAUPBELL,  Appt. 
(....N.  r,....) 
I.  nie  record  t>f  »  deed  cannot  be  rMMl 
In  erldence  if  such  deed  wiu  acknowledged 
andprovod  by  a  nibBcrlblDg  wttnen  wboeeplBoe 
of  residence  does  not  appear  from  an t  part  of 
tbe   deed,   acknowledfrmeut  or   notarial  oertlfl- 


APPEAL  by  defendant  from  a  Judgment  of 
Ihe  General  Term  of  the  Superior  Court  of 
theCiiy  of  New  York  aQlrmiogaJiidBmeat  of 
tlieSpccialTerminfavorofplaialiffinBnaciion 
brought  to  compel  specific  performange  of  a 
contract  to  purcIiQse  certain  real  estate.     Bt- 

The  case  Is  suBlcientlj  staled  In  the  opinion. 

Mt.  Alexander  Tbaio,  with  Mr.  damea 
P.  Canipbell,  for  appellant. 

Air.  Jamea  B.  DIU.  for  respondent: 

Tbe  record  suppliea  Ihe  fact  of  tbe  residence 
of  the  subpciibing  witness.  Tucker  conveyed 
Ibo  proiK'Vly  loLawrcnce,  and  Lawrence's  (feed 
describes  Tucker  as  of  the  City  of  New  York. 
Clerical  errors,  changes  in  phraseology  or  omis- 
sions of  words  clearly  not  of  the  suostance  of 
the  Statute  may  be  disregarded. 

Wat  Point  iron  Co.  t.  awni«r(,45N.  Y.  708; 
CtiTtttndaigua  Aeademu  r.  MeEeclMU,  80  S.Y. 
6ie,  628. 
8L.R.A. 


Substantial  compilance  with  the  Statcts  !■ 
sufBclent. 

Lanandaigwi  Academy  t.  MeEtdMit,  BO  N. 
Y.  618:  Jaekaont.  Gumtier,  2Cow.  532;  Troup 
T.  ffaig/U,  Hopk.  Ch.  389,3  N.  Y. Ch.  L.  ed. 407; 
Dutal  y.  Conenhofen,  4  Wend.  661 ;  Meriam  t. 
Bartea,  4  Edw.  Ch.  70,  6  N.  Y.  Ch.  L.  ed. 
801 ;  M'jTitira  v.  Ward,  6  Binu.  206. 

Tbe  omission  of  tbe  words  "described  in' 
has  l)eeD  held  to  be  unimportant. 

Wtkt  Point  Iron  Oo.  v.  Be!/t>»ert,  40  N.  Y. 
706. 

The  omission  of  the  words  "Ibe  foregoing 
Instrument"  has  been  held  to  be  immaterul. 

SmilhY.  Boyd.  101  N.  Y.  475. 

Whatever  doubt  exists  relates  to  Ihe  record. 
not  to  the  title.  The  title  is  the  substance  and 
the  record  is  merely  one  of  the  aources  of  evi- 
dence of  that  title. 

Fryer  v.  R-xkefdler.  63  N,  Y.  268. 

A  party  In  actual  possession  under  color  of 
title  is  presumed  lo  have  title  even  against  an 
adverse  claim  of  title  sup[x>rted  by  a  deed  and 
a  record. 

Rev.  Stat  pt.  2,  chap.  1,  title  2,  att4,  §  147 
(7lh  ed.  p.  2186);  Vnion  ColUpe  v.  Wheeler,  61 
N.  Y.  88;  Brown  v.  Volkening,  64  N.  Y.  76; 
I'heian  v.  Brady,  31  Abb.  N.  C.  286. 

Even  if  the  record  is  insufficient,  the  evidence 
proves  the  execution  of  the  deed  from  Law- 
reoce  and  shows  that  the  plaintiff  has  a  good 
and  valid  title  to  the  premuea  In  question. 

Defects  in  the  record  or  paper  tilie  may  ba 
cured  or  removed  by  parol  evidence. 

Iltllreigei  v.  Manning.  97  N.  Y.  60. 
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Itw,  the  eomt  woold  order  «  verdict  In  favor 
«f  the  title. 

Bteky.  YoU,  14  N.  T.  8.  B.  409. 

Id  order  to  Ibrow  doubt  upon   a  title,  it  1b 
necessuj  to  Bhow  facts  wblcb  tend  ID  queelion 


Rnc«i%  Oh.  J.,  delivered  the  opiDion  of  Itae 

The  object  of  tliia  action  wns  to  compel  tbe 
specific  performance  bjlliedefemlnnt  of  aeon- 
tract  made  April  18,  1887,  to  purchase  from 
tbe  plaintiff  certain  real  estate  in  tbe  City  of 
New  York.  Upon  May  18,  1887,  the  day  ap- 
pointed for  tbe  perfoirnanco  of  the  ooniract, 
tbe  plainMfl  duly  tendered  lo  tbe  defendant  a 
deed  sufficient  In  form  to  convey  tbe  premi'nea 
deacrihed,  execnied  by  her  aa  grantor.  Tbe 
defeDdant  objected  lo  Die  pruposS  title,  amon? 
others,  upon  the  ground  that  there  was  no  legal 
evidence  of  tbe  transfer  of  title  by  Thomnii 
Lawrence,     through     whom     tbe    plaiatlfl 

It  was  conceded  on  the  trial  that  Thoniaa 
Lawrence  had  title  to  the  premises  previous  lo 
and  in  tbe  year  IB71,  aad  it  wna  claimed  that 
on  November  28  of  thai  year  he  conveyed  tbe 
same  to  Eliza  Irving,  the  plain iIITb  graator,  by 

This  need  wu  attempted  to  be  proved  by  a 
copy  of  tbe  record  in  tbe  register's  ofSce  of  the 
Cily  of  New  York,  duly  certified  by  him  to  be 
a  correct  copv  thereof.  From  ^ucb  cerliflcate 
It  appeared  that  a  deed  from  Tbomns  Lawrence 
to  Eliza  Irving  of  the  premises  in  queWion,  pur- 
porting to  have  Ijcen  acknowledged  and  proved 
by  Qideon  J.  Tucker,  tbe  subscribing  witness 
thereto,  had  been  recorded  in  such  regtster'a 
ofBce. 

TbU  acknowlrdgment  did  not  stale  tbe  place 
of  residence  of  tbe  subscribing  witne*^.  neither 
■did  that  fact  appear  from  any  part  of  Ihe  deed 
or  tbe  notarial  certificate. 

Tliomaa  Lawrence,  the  grantor,  died  unmar- 
ried and  childless.  In  1875  or  1876,  and  tbe 
original  deed  was  shown  lo  have  been  lost  at 
about  [bat  time;  so  that  the  only  written  evi- 
dence of  ita  execallon  coualaled  of  tbe  record 
referred  to. 

At  tbe  time  fixed  for  tbe  performance  of  tbe 
contract,  tbe  plaintiff  and  ber  grantor  bad 


plelins  tbe  possession  necessary  to  perfect  title 
by  adverse  posseasion. 

That  Ihe  deed  from  Lawrence  to  Eliza  Irving 
was  actually raadeand  delivered  totbe  grantee 
by  Lawrence  was  lalisfGciorilf  proved  upon 
the  trial  of  tbia  case,  but  such  proof  rested  al- 
together In  parol,  and  might  or  might  not  be 
available  to  tbe  holders  of  title  undertlie  plain- 
tiff in  any  aubsequent  Ktlgation  between  them 
and  adverse  clalmanta  under  Lawrence. 

It  la  not  disputed  bv  tbe  respondent  bnt  that 
the  purchaser  under  this  contract  was  entitled 
to  a  marketable  title,  free  from  any  reasonable 
doabt,  and  she  undertakea  to  sustain  tbe  con. 
lention  that  this  la  such  title,  mainly  by  tbe 
claim  that  tbe  Lawrence  deed  was  properly  re- 
corded. The  question  aa  lo  what  constitutes  a 
marketable  title  haa  been  tbe  fiequent  aubject 
fl  L.  R.  A. 


of  dbcussiOD  In  tbls  court  In  recent  cases,  and 
may  be  regarded  as  settled  by  authority.  The 
rule  as  to  tbe  quality  of  aucb  title  is  quite  fully 
slated  by  J^e  Earl  In  Moore  v.  WiSiatiu,  115 
N.  T.  086.  He  there  aays:  "There  is  no  rec- 
ord or  document  which  precludes  Itarnes  from 
enforcing  bis  judgment  against  the  lot.  The 
recitals  m  tbe  deed  of  Quion  to  these  defend- 
ants do  not  bind  him  and  are  not  evidence 
against  bim,  a  prior  incumbrancer.  All  the 
evidence  to  defeat  his  lien  rests  in  parol  and 
depends  upon  tbe  memory  of  living  witnesrea. 
Whenever  Barnes  attempts  to  enforce  bis  lien 
against  the  lot  be  can  Ik  defeated  only  by  are- 
sort  to  tbe  evidence  of  such  witnesses,  who 
may  then  be  dead  or  innccessihie.  ...  Is  a 
purchaser  bound  lo  take  a  title  which  he  can 
defend  only  by  B  resort  tn  parol  evidence,  which 
time,  death  or  some  oUier  casualty  mav  place 
beyond  bis  reacbt  .    .    .    Afilde  from  the  lan- 

Siage  used  In  tbe  contract.  It  is  familiar  law 
at  an  a^T^ement  to  make  a  good  title  is  al- 
ways implied  in  executory  contracts  for  the 
sale  of  land,  and  that  a  purchaser  is  never 
bound  to  accept  a  defective  title,  unleng  be  ez- 
prcssl?  stipulfttea  to  lake  sucb  title,  knowing, 
its  defects.  .  .  .  Agood  titlemeans  not  merely 
a  title  valid  In  fact,  but  a  marketable  title 
which  can  again  be  sold  to  a  reasonable  pur- 
chaser or  mortgaged  to  a  person  of  reasonable 
prudence  as  a  security  for  a  loan  of  money.  A 
purchaser  will  not  generally  ije  compelled  to 
lake  a  title  when  there  isa  aefccl  in  the  record 
title  which  can  be  cured  only  by  a  resort  10 
panil  evidence." 

It  was  also  snid  bv  J^tdffe  Andrews,  tn  P&roi- 
ins\.  Bumham,  IOON.Y.  10, 1  Cent.  Rep.  287: 
"A  title  open  to  a  reasonable  doubt  is  not  a 
marketable  title.  Tbe  court  cannot  make  it 
such  by  passing  upon  an  oHectlon  depending 
on  a  disputed  question  of  fact  or  a  doubllul 
question  of  law,  in  the  absence  of  the  party  in 
whom  the  oul^itanding  richt  was  vested.  He 
would  not  be  bound  by  the  adjudication  and 
could  raise  tbe  same  question  in  a  new  proceed- 
ing. .  .  .  Itwould  especially bcunjust  tocom- 
peT  a  purclio-ser  lo  take  a  title,  tbe  validity  of 
which  depended  upon  a  question  of  fact,  where 
the  facia  presented  upon  the  applicnrion  might 
be  changed  on  a  new  inquiry  or  are  open  to 
opposing  in  fere  ncea."  See  VuujfAtv.mUiaml, 
120  N.Y.  253,  onto,  591. 

Whatever  conclusion  miglil  be  reached  by 
us  in  this  case  as  to  the  validity  of  the  plaln- 
tiCs  title  must  therefore  be  unavailing  to  bet 
grantee  in  any  future  contest  with  claimants 
under  Lawrence,  either  1^  inheritance  or  pur- 
chase. In  the  absence  of  a  good  record  title, 
he  must  necessarily  be  driven  to  rely  for  a  de- 
fense upon  parol  evidence,  which  iniglit  then 
be  acce8.sihle  or  not,  according  to  circumstances 
beyond  hia  control.  It  would  seem,  therefore, 
from  tbe  authorities,  that  the  title  tendered  to 
the  defendant  was  not  so  free  from  reasonable 
doubt  as  lo  require  him  to  accept  it,  unleas  wa 
conclude  that  the  Lawrence  deer!  was  properly 
acknowledged  so  as  to  entitle  it  ij  l«  nconted. 
It  therefore  becomes  material  lo  consider  the 
sufHciency  of  the  acknowledgment  of  this  deed. 
These  Acta  (8  Rev.  Stat.  7th  ed.  p.  2215,  ^§  1- 
17)  provided,  among  other  things,  that  an  un- 
recorded deed  shall  oe  void  aa  against  any  sub- 
sequent purchaser,  in  good  faith  and  for  » 


Nbv  Tobx  Codst  or  Appbua 


Jun, 


Taliuble  condderatloa,  of  the  same  real  e«Ute. 
g  1,  chap.  8,  pL  2. 

Such  deed  maj'  be  so  acfcnowledfced  as  to  be 
enlitled  to  be  recorded  by  tbe  person  executing 
it,  or  by  a  subacnbing  wilnesa.     §  12. 

Wben  Ibe  proof  Ib  made  by  a  Bubacriblng 
witness,  be  sball  81al«  hfa  place  of  residence 
Btid  that  he  knew  the  person  described  in  and 
wlm  executed  aucb  conreyBDce.     Ibid. 

"Every  olGcer  who  Btiall  take  tbe  acknowl- 
leil^ment  or  proof  of  any  conveyance  shall  in- 
dorse a  certiQcate  thereof,  siebed  by  bimself, 
on  the  conveyance,  and  In  such  certificate  shali 
set  forth  the  mailers  hereinbefore  required  to 
be  done,  known  or  proved  on  such  acknowl- 
edgment or  proof,  together  with  the  names  of 
tbe  wiLneasee  examined  before  sncb  officer,  and 
tbe  places  of  tbeir  residence,  and  tbe  substance 
of  Ihe  evidence  given  by  them."     g  IB.' 

"Every  conveyance  acknowledged  or  proved 
and  certified  in  the  manner  above  prescribed, 
by  any  of  the  officers  before  named,  may  be 
read  in  evidence  without  furtberproof  thereof. 


"The  record  of  a 


§1A 


fectas  the  original  conveyance."    §  17. 
It  would  thus  appear  bj  Ibe  express  Ian- 

Euege  of  tAe  Statule  that  a  conveyance  of 
inds  can  be  proved  only  by  the  acknowledg- 
ment to  a  public  officer  of  its  execution  by  tbe 
person  making  it,  or  by  the  alfldarit  of  a  sub- 
scribing witiiesa  having  a  place  of  residence, 
whicb  must  be  stated  to  ibe  officer  taking  the 
proof,  and  be  inserted  by  him  in  ihe  cerliflcate 
lequired  to  be  made  arid  indorsed  on  Ibe  con- 
TOTance. 

The  provisions  of  the  Revised  Statutes  were 
moslly  new,  and  effected  radical  changes  in 
respect  to  tbe  laws  relating  to  tbe  proof  and 
acknowledgment   of   conveyances,  and   espe- 


notes  upon  seclioD  15,  say  that  so  much  there- 
of as  refers  to  the  residence  of  witnesses  is  new, 
and  was  "deemed  desirable  In  order  to  detect 
fraud,  or  to  sustain  an  honest  deed."  S  Stat, 
at  L.  345. 

The  cslablisbed  canons  for  the  construction 
of  statutes  require  tbe  courts  to  examine  tbe 
condition  of  the  law  prior  to  tbe  adop^on  of 
the  statute,  in  order  1o  discover  its  reason  sod 
purpose,  and  to  so  ioierpret  it  as  to  give  efiect 
to  such  purpose  and  objecL  Waller  r.  Hani*, 
20  Wend.  5a5. 

The  imperative  tenruege  of  tbe  Statute  re- 
specting the  reiiidence  of  subscribing  witnesses, 
as  well  as  lla  plain  object,  would  seem  to  pre- 
clude the  court  from  considering  Its  require- 
ments as  either  directory  or  Immaterial.  II 
was  plainly  Intended  to  remedy  defects  in  the 
pre-existing  law,  wblcb  experience  had  shown 
to  1>e  dangerous. 

Proof  of  a  coDveyance  by  a  Babscribin^  wit- 
ness being  liable  to  be  rel>u1ied  by  evidence 
■bat  be  was  interested  or  Incompetent  (g  IT),  tl 
liecame  Important  that  parties  Interested  should 
have  some  means  of  idenlifying  sucb  witness, 
aside  from  his  mere  name,  wliicb,  in  many 
cases,  vould  be  misleading  and  unreliable. 
The  witness  is  therefore  eipreasly  required  to 
■tale  hii  residence,  and  that  fact  must  also  be 
aL.R.A. 


incorporated  In  tbe  certlfloata.  Thl«  require- 
ment has,  ia  tbe  aafegnard  It  affords  Ibe  pub- 
lic against  poedble  frauds,  a  plain  and  obWoos 
purpose  to  serve,  which  cannot  be  disregarded 
without  opening  the  door  to  tbe  most  manifest 
abuse  and  Imposillon,  To  consider  this  provis- 
ion as  directory  or  Immaterial  violates  the  lan- 
guage of  tbe  Statute,  deprives  it  of  its  efDcacy, 
and  puts  In  the  power  of  unknown  and  unas- 
certainable  persons  tbe  opportunity  to  foist 
upon  the  record  evidence  of  important  Iransac- 
llons  in  real  estate  wllbout  any  adequate  ae- 
curity  against  imposition  and  fraud.  It  is  not 
necessacy  that  this  cerlificat«  should  be  ex- 
pressed in  the  language  of  the  Statute,  or  ao- 


that  they  should  in  soma  way  be  contained  in 
it,  and  convey  to  all  persons  Knowledge  of  the- 
required  information. 

In  the  certlScate  in  question  no  attempt  la- 
made  to  comply  with  the  reouiremeot  of  the 
Statute  la  respect  to  the  residence  of  the  wit- 
Jiess,  and  there  is  nothing  in  tbe  drcumstances 
surrounding  the  transacliou  which  can  prop- 
erly supply  the  omis^^Ion  to  do  so.  We  have 
not  been  referred  by  the  respondent  to  any  aU' 
thority  on  the  point  holding  such  an  acknowl- 
edgment to  be  valid  or  sufficiont 

In  Dibble  v.  Roger*,  IS  Wend.  586,  it  wa» 
held,  where  a  deed  was  acknowledged  by  the 
grantor,  that  tbe  identity  of  the  person  m^lng 
the  acknowledgment  was  not  required  to  b« 
proved  to  tbe  officer  taking  it,  by  ibe  subscrib- 
ing witnessi  but  that  other  persona  acquainted 


residence  of  sucb  witness  was  not  staled  there- 
in.  It  was  assumed,  however.  In  tbe  opinion, 
that  the  Statule  required  the  residence  of  tb» 
witness  to  be  imperatively  stated  only  Id  the 
case  of  a  subscribing  witness  making  proof 
himself  of  the  execution  of  the  deed. 

It  was  beld  In  Fryer  v.  BoekigdltT^  63  N.  T. 
3B8,  that  an  acknowledgment  which  failed  to 
stale  that  tbe  peisons  msking  it  were  knowit 
to  tbe  officer  as  the  persons  descriljed  in  and 
who  executed  tbe  deed,  allbough  it  did  stale 
they  were  "grantors  of  the  within  Indenture," 
was  fatally  defective,  and  did  not  entitle  tbe 
deed  to  be  recorded. 

We  find  DO  authorities  holding  that  a  ma- 
terial provision  of  the  Statute,  eipresaly  ra- 
quired  to  be  stated,  can  Ije  wholly  diareganled, 
and  a  deed  (bus  acknowledged  lawfully  ad- 
mitted to  record.  That  a  deed  Improperly  re- 
corded CAnnot  Ih  read  in  evidence  baa  beea 
determlnnl  In  numerous  cases.  Morrit  t. 
Keiiu,  1  Hill,  B«;  Clark  v.  :Ni!eoii,  0  Hill,  38. 

the  cases  of  JackMim  v.  OvmoBr.  3  Cow.  553; 
Wett  Paint  Iron  Co.  v.  Bes/mert,  45  N  Y.  703, 
and  Canavdaigua  Academy  v.  MeKeehnU,  90 
N.  T.  618,  referred  to  hy_  the  respondent,  are 
not  authorities  od  the  point.  Tbeae  cases  all 
arose  under  deeds  executed  previous  to  the 
adoption  of  the  Beviaed  Statutes,  and  under 
a  statute  whiclidid  not  require  the  residence 
of  tbe  subscribing  witness  to  be  stated  in  the 
cerliflcate  of  acknowledgment. 

We  should  have  been  gratified  In  tbls  par- 
ticular case  it  we  could  have  reached  a  conclu- 
sion in  favor  of  the  sufBciencyof  the  plalntitTs 
title,  because  we  feel  convinced  that  tbe  lapw 
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of  Ume  win  Boon  Oun  aur  defects  In  ber  title; 
but  a  ctieful  ngud  tor  tbe  salutary  provisions 
of  the  Sutnt«  bai  seemed  to  us  to  forbid  such 
K  TesulL  Tbe  mere  fact  tbat  In  tbU  case  the 
■abscrlblng  witnest  was  a  well-bnonn  and  re- 
■pecled  dUien,  wtaoee  residence  was  widely 
KDOWD,  clUDOt  work  a  cbange  In  a  genaial 
rule  provided  by  Btstute,  and  we  are  there- 


fore conslraiaed  to  bold  that  tbe  acknowledg- 
ment in  this  case  doefi  not  entitle  tbe  Lawienoa 
deed  to  be  T#ad  in  evidence. 

T!u  judgment  of  the  General  and  Special 
Tsrmi  thoiild  tfttrefora  be  mmed,  and  a  new 
trial  ordered,  with  coats  to  abide  iJieeveat. 

All  concur. 


MABSACHU8BTT8  SUPREME  -JUDICIAL  COURT. 


a«oig«  W.  VENABLB  tt  oL,  Apptt., 


1.   IfaawqolteUemtteeluBantofaaebtoT'B 

property  li  prohibited  bf  sUtute,  the  propttrtr 
oaoiuit  )M  naobed  In  SQUltr  and  the  statute 
avoided  Dwrely  br  ■  change  In  the  form  of  pro- 


8.  A  mlt  In  eqaltr  to  rmmtb  and  apply 
properly  to  tbe  payment  of  a  debt  oannot  be 
malmalaed  either  under  lbs  general  equity  Jnrts- 
dlctlon  or  ODder  a  statute  wMoh  permits  suuh 
■ult  In  ease  the  property  "cannot  be  oome  at  to 
be  attached  or  taken  on  execution  In  a  suit  at 
lav,"  where  the  property  Is  In  Its  uatura  attacha- 
l)le  by  trustee  process,  Init  oannot  be  attached  In 
the  partleular  oaie  because  of  a  statute  prohibit 
Ing  the  ooUecdng  of  that  particular  kind  of  debt 
bj  attadimait,  **elther  by  trustee  prooeas  or  otb- 


aiuien.imu 

APPEAL  tn  plainUtI  from  a  decree  of  the 
Superior  Court  for  Suffolk  Countj  dismiss- 
ing a  bill  filed  to  reach  and  appl;  certain  prop- 
erty 10  the  payment  of  a  debt    Sill  ditmiitmL 

The  case  suffldently  appean  Id  the  opinion. 

Mtttrt.  Warr«B  *  Brandala  and  Will- 
Uun  H.  Dnnbar,  for  appellants: 

The  effect  of  the  discharge  in  baukruplcy, 
ao  far  as  tbe  plaintiffs  were  concerned,  was 
merely  to  exempt  Rickenberg  Iberearter  from 
arrest,  and  10  exempt  hia  subsequcDtly  ac- 
quired property  "from  atiachmeot  by  trustee 
proceag  or  otbernlae'  upon  any  proceediog  to 
eiiforce  the  payment  Of  the  debt  due  by  blm 
to  the  plaintUls. 

Mass.  Pub.  Stat.  chap.  1ST,  §83;  Moxw^y. 
GocAfan,  18«  Maa^  78. 

atidat-r-j ^— a 

debt  due  the  Judgment  debtor  at  least  when 

tbe  remedy  by  tnuiee  process  Is  not  available. 

migeU'r.  Bai        -  -  ■  ■■    —     "■      - 


7B1, 7S8.  See  Bdddtn  v,  Axtd^,  20  Johns.  654: 
Finimll  v.  BoteeU,  68  N.  C.  288. 

Where  by  statute  garnishment  proceedion 
have  been  Introduced,  Judgment  creditor's  biila 
are  frequently  resorted  ta  to  reach  debta  due 
tbe  deblOT,  whenever  an  obatacle  exists  to  Lh» 
maintenance  of  proceedings  at  law. 

Bintdalt  B.  G.  Co.  v.  TiiUy.  10  Bias.  ATS; 
Pendleton  v.  Perkim,  49  Mo.  66."!;  Parlong  v, 
■Thomuen,  1  Weal.  Rep,  729,  19  Mo.  App.  864. 

As  our  courts  now  possess  full  equity  powers, 
the  existence  of  the  ataiuiory  remedy  by  trus- 
tee process,  even  if  available,  would  not  aoridge 
tbe  powers  of  this  court  as  a  court  of  general 
equity  jurisdiction. 

OaTBtr^.  Pffjt,  181  Mass.  891-293;  Maxaait. 
Cochran.  186  Mass.  78,  74;  Poianri  v.  Raymond, 
187  Mass.  488,  484;  Weil  v.  Baymond,  S  New 
Ent:.  Rep.  CDS.  143  Mass.  206,  218. 

I(  Mass.  Pub.  Slat,  chap.  157,  §  83,  be  con- 
strued as  denying  to  a  nonresident  Judgment 
creditor  the  tight  to  reach,  in  equity,  after  re- 
turn of  nulla  bona,  property  of  the  debtor  not 
otherwise  exempt  from  being  taken  on  execu- 
tion, and  of  such  a  nature  that  it  cannot  be 
taken  at  law,  the  Slalule  is,  lu  that  respect,  in 
derojfatlon  of  the  Federal  Constitution,  and 
therefore  void. 

Ogden  v.  Saandm.  86  U.  8.  18  Wheat.  818 
(fl  L.  ed.  606);  Cook  v.  Moffat.iO  U.  8.  S  How. 
205  (13  L.  ed.  159);  Baldmn  v.  HaU.  68  U.  S. 
1  Wail.  828  (17  L.  ed.  B81);  Springer  v,  FoiUr, 
a  Story,  883. 

A  State  cannot  by  statute  discbarge  a  debtor 
from  preexistlug  debts  due  to  citizens  of  the 
State  it&elf,  such  a  law  being  deemed  to  impair 
tbe  obligation  of  the  contract. 

Sturget  v.  Crovininthield,  17  U.  8.  4  Wheat 
123f4L.ed.  G2S);^arn)«rS(eif.  Bank\.  Smith, 
19  U.  8.  6  Wheat.  181  (0  L.  ed.  831}. 

Whatever  will  be  an  Impairment  of  the  ob- 
ligation of  a  prrexlBtln^  contract  between 
cuizens  of  tlie  State  passing  a  particular  law, 
as  operating  to  dischnrge  the  debt,  will  equally 
be  ao  impfJtment  of  the  obligation  of  a  con. 
tnct  ntbaequentlv  made  betwi'en  a  citizen  ot 
that  State  and  a  citizen  of  a  different  State. 

See  M'MiHan  v.  M'Neia,  17  U.  S.  4  Wheat. 
909(4  L.  ed.  e08);  Emyon  v.iSfetAirt,  44Pa.l79. 


Kon.— It  k  within  tlie  _ 
court  of  obanoery  to  aarist  a  Judgment  creditor  to 
reach  and  apply  to  the  payment  ot  bla  debt  any 
proper^  of  the  judvuMDt  debtor  wblob,  by  reason 
of  Ita  nature  only,  and  not  tiy  reason  of  any  poelllve 
rule  ezempUng  It.  cannot  be  taken  oo  execution  at 
lawi  as  In  case  of  trust  property,  on  which  the 
Judmnent  debtor  baa  the  enttre  beneflolal  lulereal 


8L.  R.  A 


Murray.  lOl  U.  8.  US  (tt  L.  eO.  Stt);  WDae. 
muct  V.  BtroTiir,  4  Johns.  Cta.  tST,  1  N.  Y.  Cb.  L.  ed. 
Ml;  flpador  v.  Davla.  B  Johns.  Ch.  280, 1  N.  T.  Ch.  U 
ed.  1088;  Hodden  t.  Spader,  m  Johns.  GIU;  EdmulOO 
V.  Lyde.  1  Pal^.  687,  S  N.  T.  Ch.  L.  ed.  781;  WUlKn 
V.  Heywood.  118  Mass.  GI<;  Sparbawk  v.  Coon,  US 
Mass.  US;  Dsnlelsv.  Bldredee,  12G  Man.lBS;  Diaka 
V.  Rloe,  ISO  Maaa.  UO;  Storm  v.  Taddell,  ■  BbmIL 
Ch.  IM,  T  M.  T.  I3h.  !•.  ad.  en. 


-VSlc 


io35  L.  R.  A.  211. 


824 


Habuohusettb  SaPBua  Jtmioui.  Coubt. 


Jmn, 


Tbe  obligntion  at  the  coDtract  may  not  he 
Impaired,  under  tbe  guise  of  merely  altering 
tbe  remedy. 

Bronnon  y.  Kintie,  43  D.  8.  1  How.  811  (11 
L-  ed.  143):  Curran  t.  Arkantat,  56  U.  8.  IS 
How.  804(14  L.  ed.  706);  Wait  v.  &i7i*»7i,  44 
Ga.  295;  Planteri  Bank  v.  SfiarTt,  47  U.  8.  8 
How.  801  (12  L.  ed.  447);  Taj/hr  v.  Stearnt, 
18  Gran.  244;  Oatman  7.  Bond,  IS  Wis.  20. 

No  elatule  Is  valid  which  so  chanf^  tbe 
leraedj  as  to  Impair  the  substnntive  riglits  of 
tbe  creditor. 

Antoni  V.  Oreathoa.  107  H.  B.  769  (27  L.  ed. 
408);  Teniume  t.  Sliced,  D6  U.  8v  69  (24  L.  ed. 
610);  Penniman'*  Ca*e,  108  U.  8.  714  (26  L. 
ed.  602):  Von  nofman  ■  '  '  ~  ~ 
Wall.  535  (18  L.  ed.  403); 
88  U.  B.  16  WalL  314  (31  L.  ed.  8ST);  BoberU 
y.  Conke,  28  Gratt.  207. 

Therefore    ac   nnreHSonahle    exemption   of 

firopertj,  or  the  Imposition  of  conditions  sad 
ipllalioDS  that  uurenHOiiably  clog  the  plain- 
tiff's efforts  to  enforce  bis  lights,  or  any  change 
rendering  bia  remedy  nugatory,  will  be  beld 
invalid  oa  impairing  tbe  obligation  of  tbe  con-' 
tract. 

Orern  t.  Biddle,  21  U.  8.  8  Wheat.  1  (B  L. 
ed.  54T);  Grima  v,  Bryne,  %  Minn.  B9:  Lotkett 
T.  Vtrv.  28  Ga.  845;  Hardeman  v.  Downer,  8S 
Ga.  425;  Lndey  v.  Phippt,  4S  Miss.  790;  ./oAn- 
•)n  V.  FUtcher,  64  Jliss.  628;  UuntawjeT  t. 
Broek,  8  Grant.  Caa.  243;  Bigg»  i.  Martin,  6 
Ark.  606;  (JIvmt  t.  MeOlure,  28  Ark.  655; 
Lajiiley  v.  Brathear*,  4  Lilt.  47. 

If  the  legislature  cbsngea  the  remedy,  it 
muBl  provide  another  effective  remedy. 

FarnticorA  v.  VanM.2  Cold w.l08,  111;  Bruee 
T.  8ehuyliir,9  HI.  221;  Sleph'nton  v.  OsJome, 
41  Misa.  110;  ftnitt  v.  Moru,  3  Cal.  524;  Bab- 
inton  V.  ilaga,  9  Cal.  61. 

Mr.  Qeorge  Fred  WIlli»ma,  for  appel- 
lee: 

Pub.  Stat.,  cbap.  151,  g  3,  cl.  11,  has  never 
been  trenied  as  n  provision  in  aid  of  an  execu- 
tion, but  is  simply  an  extension  of  tbe  trustee 
process  to  reach  properly  so  situated  as  to  he 
unavailable  lo  the  creditor  by  reason  of  the 
nature,  kind,  conditlun,  situation  or  title  of  the 
properly, 

Ager  v.  Mtaray.  106  U.  8.  126  (26  L.  ed. 
942);  8d.ksinger  v.  Bherman,  127  Mass.  306; 
Crompton  v.  Anthony,  13  Allen,  88,  87. 

There  is  no  general  cquily  juriadictlon  avail- 
able 10  a  credilor  except  in  tbe  aid  of  the  law. 
Thai  wbicb  ia  claimed  in  Ibis  case  ia  incontra- 
Tcnllon  of  the  law  in  that  it  ia  sought  lo  pro- 
vide a  remedy  from  which  tbe  creditor  ia  by 
law  definitely  excluded. 

/IttU  v.  BagUy,  12  Pich.  672;  C/ioteau  v. 
Riehardton,  13  Allen,  865;  Carpenier  ».  King, 
9  Mel.  611;  Murphy  v.  Mannina,  134  Mass. 
48H. 

Where  tbe  atalules  of  the  Commonwealth 
provide  a  remedy  by  tnislee  procesa  and  In 
equity  against  every  description  of  properly, 
api  licable  to  the  payment  of  dehia,  the  general 
equity  powers  of  the  courts  should  not  be 
called  to  the  aid  of  a  nonresidcnl  creditjir, 
wbo,  by  refusing  to  pul  himself  wiiliin  the 
scope  of  Ibe  Insolvency  Laws,  Is  cut  off  from 
a  plain  statutory  remeriy. 

Eimfry  v.  BidwUl,  140  Mass.  271, 276, 1  New 
Eng.  Rep.  28L 
8UR.A. 


Field,  J.,  delivered   tbe  opinlcm  of   tbo 

The  olalntifls  recovered  Judement  agaioM 
Rickenberg  on  December  28, 1887.  The  claim 
on  which  the  judgment  waa  recovered  be(»me 
due  and  payable  before  tbe  firat  publicaUon  of 
the  notl(-e  of  tbe  issnlng  of  the  wanant  In  tba 
~>roceedingsiD  insolvency  which  were  instituted 
>y  Rickenberg  on  April  7,  1886,  and  although 
Ibis  claim  wea  provablB  against  the  estate  of 
Rickenberg  in  insolvency  it  was  not  proved. 
Tbe  debt  due  from  the  Traders'  National  Bank 
lo  Rickenberg,  which  the  plalnliCTs  seek  to 
reach  and  apply  to  the  payment  of  tbeir  judg- 
ment, Is  "properly  and  ealate"  acquired  by 
Iiicken1)crg  subsequently  to  tbe  time  of  the 
first  publication  of  tbe  notice  of  the  issuing  of 
tbe  warrant.  The  plaintiffs,  at  tbe  time  of  the 
first  publication  of  the  notice,  were,  and  ever 
aince  have  been,  residents  of  the  8tate  of  New 
York,  and  Rickentierg  was  and  is  a  resident 
and  citizen  of  the  Commonwealth  of  Maasa- 
cbuselts.  It  Is  conceded,  as  we  nnderstand, 
"le  counsel  for  tbe  plaintiffs,  that  bul  for 
the  provisions  of  Pub.  BiaL.  cbap.  167,  §  88. 
tbe  debt  due  from  the  Bank  to  Rickenberg 
could  be  sttacbed  by  the  plaintiffa  by  trustee 
process,  and  it  must  be  Inferred  from  tbe  tUle- 
gaiiona  of  the  Wl  that  this  debt  Is  of  such  a 
--'re  that  it  could  tie  attached  by  trustee  proc- 
ly  any  person  who  has  a  similar  cause  of 
n  on  which  he  baa  a  right  to  attach  tbe 
eriy  of  Rickenberg.  If  Pub.  Stat,,  cbap. 
IS7,  g  ^,  is  a  constitutional  and  valid  Statute, 
the  pluntiffs  cannot  attach  this  debt  in  a  suit 
their  judgment  "by  trustee  processor  olher- 
se;"  If  this  section  is  void  In  its  application 
to  nonresident  creditors,  tbe  plaintiffs  can  at- 
tach this  debt  by  trustee  process.  Under  either 
view  there  is  no  Jurisdiction  in  equity.  Tbe 
Statute  prohibits  certain  reniedi(«  to  these 
plaintiffs  for  the  collection  of  a  debt  due  from 
an  insolvent  debtor  In  Hassachusells  who  baa 
obtained  his  discharge.  An  attachment  In 
equity  is  within  tbe  prohibition,  and  tbe 
Statute  cannot  be  avoided  by  a  change  in  the 
.  of  proceedings.  MaxiaeH  v.  Cochran,  186 
Mass.  73. 

This  suit  cannot  be  regarded  as  a  method  of 
levying  an  execution  on  a  judgment  obtained 
at  law.  Jurisdiction  in  Muity  to  entertain 
bills  like  this  is  expressly  limited  to  hitla  to 
reach  and  apply  property  "wbicb  cannot  be 
come  at  to  be  attached  or  taken  on  execution 
in  a  suit  al  law."  Pub.  Stat.  cbap.  151,  g  2. 
cl.  11. 

Tbia  meana  property  which  is  of  such  a  nat- 
ure that  it  cannot  be  stlacbed  or  taken  on 
execution  in  a  suit  at  law.  We  must,  hold 
that  the  same  limitation  allachea  in  ibis  Com- 
monwealth to  suits  brouB-ht  under  (he  general 
equity  juiisdiclion  of  the  court  to  collect  a 
judgment  obtained  at  law.  If  tbe  proper^  in 
its  nature  Is  attachable  by  trustee  process,  a 
suit  In  equity  cannot  be  maintained  10  resrh 
and  apply  it  u  payment  of  a  debt  of  a  q>ecial 
kind  wbicb  by  tbe  statutes  cannot  be  collected 
by  an  attachment  of  this  property  diher  "by 
trustee  process  or  otherwise.'  Debts  can  be 
altacbed  In  action  at  law  only  by  trustee  proo- 
cES,  and  only  certain  actions  at  law  can  be 
bei^uD  by  trustee  pKKWM.    Pub.  BtaL  chap. 


.;i,.Goog[e 


Legal  csusn  of  actloD,  which  cannot  be 
fKOsecuted  b^  tnutee  proceM,  cannot  be  prose- 
CDt««l  Id  equity  to  reach  property  In  ila  nature  ; 
atlacbablet>y  iruatee  process,  because  Irustpc  | 

SooeBB  will  not  lie.  To  hold  olherwise  would  ' 
to  contravene  tbe  wltl  ol!  the  LeKUlatttre. 
For  tbe  same  reason.  If  It  be  (rue  Lbat  Pab. 
Sist.,  chap.  1S7,  g  86,  does  not  leave  tbeplatn- 


'.  AjaMBTROKa.  63-1 

8ehU*inger  v.  Sherman,  137  Mass.  208;  WiUon 
t.  Martin- WilMon  Automatic  Fin  Alarm  Co, 
149  Ma^s.  34. 

We  must  decline  to  consider  whether  Pub. 
Blat.,  chap.  1S7,  §  83,  la  inconsUlent  either 
with  the  ConsUtulIoD  ot  tbe  United  States  or 
witb  tbe  Consiitution  of  tbe  Commoo wealth, 
because  a  determination  of  these  quesilons  la 
not  necessary  to  the  decision  of  the  case, 

BUI  ditmiutd. 


SOUTH  CAROLINA  SUPRBMB  COUBT. 


niaa  A.  B.  HoOARTER  et  'at..  BetpU., 
Lanson  K.  AKHSTRONG.  Appt, 


(... 


.B.a.- 


..> 


SpeeUe  parfbrmOAoa  will  not  be  grmnt- 

ed  ot  B  coDtiaot  to  clear  out  tbe  olmuiial  ol  a 
crsek  so  as  to  allow  ninnliut  water  to  flow  f  reelr- 
and  make  ■  dltnb  ol  suIBcient  size  to  drain  the 
l&DilB  ot  another  party,  and  to  keep  such  ditch 


dfop 


(Harch  S,  latO) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Cii-cuit  Court  for  York  County  decree- 
ing specific  performance  of  a  contract.    Be- 

The  contract,  the  specific  performance  of 
"Which  was  sought,  is  as  follows: 


"This  Indenture  between  Lawsod  E.  Am^ 

strong,  of  tbe  first  part,  end  Ellas  A.  B.  Mo- 
Uacter,  D.  W.  JlcCaitcr,  J.  R  HcCarter, 
Joseph  Herndon,  Curtis  M.  Parrott  and  Jamei 
B.  Woods,  of  the  second  part,  wlincBsetb: 
WbereaathepartyofUie  first  part  Is  the  owner 
of  a  certahi  mill  and  mill-site  on  Allison  Creek, 
in  said  county  and  State,  extending  up  to 
hlgh-wal«r  mark,  as  indicated  by  the  pond, 
and  formerly  known  as  tbe  '  Palton  Mill; '  and 
whereas  the  parties  of  tbe  second  part  are  (he 
owners  of  lands  lyioE  above  the  said  creek 
from  said  mill,  the  McCarlers  togelLer,  and 
the  others  severally,  owning  separate  tracts, 
and  each  tract  being  Injured  by  said  pond  la 
this:  that  it  la  wholly  Impraclfcable  to  drain 
tbe  bottoms  thereon  without  letting  and  keep- 
ing down  tbe  dam,  and  dltcbing  tbe  stream 
that  lies  within  the  boundaries  of  the  aaid 
pond;  and  whereas  the  boundary  of  the  said 
high' water  mark  has  lust  been  oscerlaiocd  by 
a  survey,  as  eyldencea  by  a  plat  made  by  Suiw 


NOTM.—fiiweiilii  parformmue,  not  a  mattBr  of  rIghL 
Hpeclflo  eiecuUon  ol  a  contract  is  not  a  nutter  o( 
Hfht,  but  rests  In  the  discretion  of  the  court.  Wll- 
Urd  Y.  Tarloe.  TS  D.  B.  S  Wall.  tUT  (19  L.  ed.  fiOll: 
Rutland  Marble  On.  v.  Blpler,  n  D.  B.  10  WalL  88B 
a>  L.  ed.  S»). 

It  reslB  in  Judicial  dlscretioii  ttxercliied  aooordluK 
to  the  pTlnolplce  of  equity  and  with  rctereuoe  to 
the  facts  of  the  ease.  Henaeeaey  v.  Woolworth,  I!S 
0. 6.  tss  {:&  L.  ed.  SCO);  Nickerson  r.  Nlckeison,  iZ7 
U.  B.  «U<  iK  L.  ed.  sun  Hamilton  v.  Uarvpy,  10 
Weat.  Uep.  tB4.  m  HI.  408:  Eckstaia  v.  Dowulng.  4 
New  Enx.  Re|).  897,  H  N.  B.  MS;  Btaveus  v.  Corn- 
stock.  IB  pbuu  Bep.  an,  itn  n.  t.  bu. 

SuL'b  dlBoretton  ig  not  an  arbitrary  or  oaprlclous 
one,  but  oontrolled  by  the  settled  prlnoiplea  of 
equity.   Wlllard  ».  Tayloe,  nipro. 

A  court  of  chancery  will  often  refosa  to  enforce 
sooDtrsot  wben  It  would  also  refuse  to  annul  It. 
In  suoh  a  cue  tfae  parties  are  left  to  tholr  remedy 
at  law.  Jackson  v.Asbton,  sen.  S.  11  Petes  (V  L. 
«d.  SR8):  Hepburn  v.  Duulop,  14  D.  8. 1  Wheat,  m 
It  L.  ed.  BG). 

If  the  oontraot  Is  vague  and  uncertain,  tbe  court 
win  not  decree  a  speclflo  performanoo.  but  will 
leave  the  party  tc  Us  remedy  at  law.  Smith  v. 
Taylor.  83  CaL  8B3L 

Tbe  delay  ol  s  party  In  (akIoK  prooeedlngi  to  en- 
force a  oootract,  for  a  period  which  would  bar  an 
action  at  law  for  tbe  property,  la  suoli  laebeeas  dls- 
«ntilleslilmlothealdcf  a  court  ot  equity.  Freatun 
T.  PreMoD,  W  (T.  B.  no  (£4  L.  ed.  4S4J. 

Not  Oterud  uli«n  CA«rs  ft  adfouats  raiudti  ol  biu. 

Wliere  land  or  any  estate  therda  Is  the  subject  ot 

'Contract,  tbe  remedy  tor  Its  speelfla  performance 

■8L.It.A, 


Is  purely  equitable  and  Is  a  suhstltute  for  tbe  legal 
remedy  where  sutdi  legal  remedy  Is  Inadequate  or 
Impracticable.  Johnson  v.  Johnson,  40  Md.  ISOi 
MoNameo  v.  WItbore.  87  Md.  IH;  Au  Grsa  Boom  Co, 
V.  Whitney,  26  MIofa.  iSt-.  iteese  v.  Lee  County  Polios 
Board,  tS  Hiss.  tSS;  WllUamB  v.  McOulre.  ISO  Mo.  264; 
Hayes  v.  Harmony  Orove  Cemetery,  108  Mass.  40O; 
Riddle  v.  Cameron,  GO  Ala.  283:  Warren  v.  Uauicls, 
78  m.  ?rft  Xoakum  v.  Yoakum,  T!  111.  BBr  Page 
County  V.  American  Emigrant  Go.  41  Iowa,  115; 
Warren  T.  Ewlng,  S4  Iowa,  lOH;  Lew  T.  Henry,  » 
Ind.  414;  Euhn  v.  Freeman,  15  Kan.  4^;  Oi'een  v, 
Richards,  29  N.  J.  Sq. a2j  Colgate  V.Colgate,  Id. STai 
Reynolds  v.  O'NelL  M  N.  J.  Eq.  fflS;  Wynn  v.  Smith, 
40  Ga.  **T;  Porter  v.  AUen,  H  Qa.  828;  Chnrller  v. 
Uanball,  Bl  N.  H.  40):  HcClaakey  v.  Albany,  M 
Barb.  810;  Olney  v.  Eaton,  W  Ho.  SflS:  Ourtrell  v. 
Stafford,  12  Neb.  546;  Bonner  v.  Little,  38  Ark.  3^; 
Wormle;  v.  Wormley,  BS  111.  M4;  CoITman  v.  Hob. 
blnB,8  0r.  ETB:  Qrier  V.  Rhyne,  <N  N.  C  StS:  Wright 
V,  Puokot.  la  Orutt.  370;  Ambrouse  v.  KelKr.  SI 
Giatt.  IN;  Bleakley-s  App.  SB  Pa.  18T;  SelcUrlst's 
App.  Id.  sai;  i  Pom.  Cq.  Jur.  iti;  Love  v.  Welch,  91 
N.  C.SOO. 

Rqutty  will  not  retain  Jurtsdlotlon  where  an  ade- 
quate remedy  oan  be  had  by  legal  proceed  Inga.  nor 
for  tAe  purpose  merely  ot  affording  oompeiigatloo 
In  domageo.  Qenet  v.  Bowland,  BO  How.  Pr.See^ 
45  Barb.  US;  Bradley  v.  Botiey,  1  Barb.  Ch.UG.GN. 
Y.  Ch.  L.  ed.  8S4. 

Wbere  any  rights  which  tbe  vendee  may  have 
arising  out  of  the  transaollon  can  be  protected  by 
an  action  at  law,  ipeolfic  performance  ought  not  to 
be  decreed.  Bmrlob  v.  White,  SB  How.  Pr.  163; 
Wlnne  v.  Beynolds, «  Falgo,  40T.  >  N.  T.  Ch.  I.  e^ 
lOtL.- 
40 


See  also  11  L.  R.  A.  143]  36  L.  R.    A.  1S7. 


BoDTu  Cabolika  Sdpkkue  Cocbt. 


r^or  W.  B.  AIHbod,  Ma;  4,  1886,  whfcb  » 
■tiacbed  to  enil  made  a  part  of  thiB  Indenture, 
to  tbe  end  that  tbe  dam  may  be  removed  witb- 
out  faaviug  eald  boundary  id  doubt;  L  Tbal, 
Id  considerHtion  of  tbe  covenauta.  agreements, 
granU  and  quitclaims  of  tbe  parties  of  tbe  sec- 
ond part,  hereinafter  specifically  recited,  the 


J  to  tbe  portiea  of   the  secood  part,  their 

several  heirs  and  assisus,  as  follons,  to  wit: 
1.  That  the  said  flrat  party  is  to  take  dona  so 
mitcli  of  the  mill-dnm  as  may  be  neceuary  for 
tbe  purpose  hereiD»fier  stated,  and  never  again 
to  erect  the  same,  or  to  do  or  to  sufFer  any 
olber  act  ttiat  nlU  Interfere  witb  tbe  full  flow 
of  water  along  tbe  channel  of  said  creek,  over 
Ibe  land  that  tbe  said  mill  is  situated  upon, 
and,  further,  to  difc  out,  ditcb  and  open  the 
channel  of  said  creek  up  to  tbe  'Scruggs'  line, 
H>  BB  to  allow  all  running  water  to  flow  freely. 
The  ditcb  to  be  sufficient  In  size  to  drain  tbe 
lauds  of  tbe  parties  of  tbe  second  part  above. 
by  carrjing  off  all  tbe  ordinary  water  from  the 
lands  of  t£e  second  parties,  and  to  be  com- 
pleted 1^  the  first  day  of  July,  1886.  unless 
prevented  by  rocks  that  require  blastluxi  and 
tben  in  a  reasonable  Urae  thereafter,  and  to  be 
kept  open  and  unobstructed  forever,  unless  ob- 


hereby  binds  him^ 

tbe  penal  sum  of  six  bundred  dollars.    8.  Thai, 

tbe  better  to  secure  tbe  rights  hereby  Intended 


to  be  given  lo  tbe  parties  of  tbe  second  pftrt, 
the  flrat  parly  does  hereby  grant  to  the  raitie* 
of  the  second  part  tbe  right  to  tbe  full,  free 
and  uninterrupted  enjoyment  of  the  natural 
flow  of  water  along  the  said  watercourse,  a» 
tbe  same  will  nalutally  run  over  tbe  lands  of 
tbe  first  perty  after  the  removal  of  tbe  dam, 
and  the  ditching  as  aforesaid,  and  to  the  ex- 
tent of  the  boundary  of  said  land  below  tUe- 
said  dam.  togelber  witb  such  free  ingress  and 
egrcH  as  may  be  necessary  to  insure  tbe  proper 
enjoyment  of  the  easement  hereby  granted: 
To  have  and  to  bold,  all  and  singular,  the- 
privileges  aforesaid  to  the  parties  of  the  second 

art,  ilieir  respective  beirs  and  assigns,  forever. 
.  That,  in  consideration  of  the  above  cove- 
nants and  grants,  tbe  parties  of  the  second 
part  hereby  agree  to  pay,  at  tbe  execution  of 
this  indenture  do  pay  (the  first  pnny  acknowl- 
ed^ng  its  receipt),  iJie  sum  of  sii  hundred  dul- 
lars  to  the  flist  party;  and.  in  addition  thereto, 
they,  for  themselves  and  their  re8])ective  heirs 
and  assigns,  do  by  these  presents  covenant  and 
grant  with  and  to  the  party  of  the  first  part, 
bis  heirs  and  assigns,  as  follows,  to  witi  1. 
That  It  shall  be  lawful  for  the  said  party  of 
tbe  first  part,  and  the  right  is  hereby  granlrd 
to  bim,  (1)  (o  use  and  enjoy,  as  a  way  to  and 
from  the  bottoms  of  tbe  first  party,  ihe  'old 
track'  leading  from  tbe  main  road  lo  the  siiid 
bottoms;  and  (2)  to  remove  all  growinc  timber 
srouiid  ibe  edges  of  Uie  'pond  bottoms'  shad- 
ing and  injuring  tbe  growing  crops:  To  have 
and  to  hold  said  privileges,  to  the  snid  party  of 
tbe  first  part,  ins  heirs  and  sssifUB,  forever. 
2.  Tbatthepartiesof  the  second  part  do  by  these 


I(  the  objection  to  the  title  of  tlie  defendant  Is 
sound,  this  Is  not  a  case  In  vtalcb  a  court  nf  equity 
can  decree  a  specific  perfommnoe.  providing  that 
Oompensatlon  be  made  to  the  purchaser.  Emrloh 
T.  White,  M  How.  Pr.  IM. 

If  It  turns  out  that  defendant  cannot  make  a 
title  to  that  whtah  he  has  acreed  to  convey,  Iha 
purchaser  la  left  to  seek  his  remedy  at  law  in  dam- 
aces  fur  the  breaob.  Rcleld  v.  Woodtolk,  flS  U.  B. 
B2  How.  SIB  as  L.  ed.  STOI. 

Jurlsdlatlon  wtU  not  be  exercised  where  adequate 
OompoDaatlon  r«n  t>e  recovered  by  an  action  at  law. 
Koundtree  v.  HcLaIn,  Hemp.  ZK. 

It  there  Is  an  adequate  legal  remedy  the  court 
will  refuse  speclBo  performance,  unless,  under  all 
the  cli  cumatanoea.  It  would  \x  liieqiilluble  and  un- 
just lo  do  so.    Simon  v.Wlldt.MKy.  167. 

Speclflo  performanoo  will  not  be  decreed  on  a 
oontraot.  relating  to  personal  property,  unlcaa re- 
lief at  law  la  inadequnta,  and  unless  the  thing  con- 
tracted for  has  some  Intrioslo  or  epeolal  value. 
{3obn  V.  Ultohell,  li  Wesi.  Bep.  m.  US  111.  IM. 

Bpeolfloperronnanoeof  a  eonlraot  for  personal 
aervlocs  wlU  not  be  enforced,  espoclsllv  where 
there  Is  any  remedy  at  law,  Ikerd  v.  Beaver,  1 
West.  Rep.  HT.  lOa  Ind.  <e3;  WoUcnsnk  ».  BriBgs,  7 
West.  Hep.  era.  Ufl  IlL  IW;  Wlllinifhnm  V.  Hooven. 
•HOa.  eS3;  Hamblin  v.  Ulunefonl.  »  Edw.  Ch.  6Z9, 
e  N.  T.  Cb.  L.  ed.  tS3;  Hbodts  v.  Bbodea.  ■  Sandf. 
Ch.  »4. 1  N.  T.  Ch.  L.  ed.  851.  Bee  notei  to  Cort  t. 
Lasean]  (Or.)  6  L.  R-'A.  053:  William  Bogera  Mlg. 
Co.  V.  Rogera  (Conn.l  T  L.  R.  A.  77S. 

Especially  Is  this  true  where  the  services  stipu- 
lated for  require  the  eicrclbe  of  mocbanieal  skill, 
intellectual  abUlty  and  Judgment,  WoUensak  y- 
Brings.  7  WceC.  Rep.  673. 119  UL  ISB. 

But  where  there  has  been  a  part  performance,  so 
that  defendant  Is  anjoylns  Uie  beoellt  (n  iptetc 
8L.R.A. 


contractsfor  pergonal  actswilllje  enforced.  Stuy- 
vemnt  V.  New  York,  11  Paige.  41*,  ON.Y.Ch.  Led. 
laj;  Dirchett  v.  Boiling,  S  Munf.  Mft  Wbilney  v. 
Hew  Haven.  SB  Conn.  8£t;  Gregory  v.  loicweiaen,  » 
N.  J.  Eq.  in. 

A  biU  in  tbe  federal  court  taiUng  to  make  out  » 
esse  for  BpeciUc  performance  of  a  contract,  liut 
mi.king  out  a  case  for  damages  for  breach  tbereof, 
will  lie  dlamiSBeii  wlttiout  prejudloe  to  an  action  at 
law  on  tbcsameoauseof  action.  Zerlngua  v.  Texas 
A  P.  U.  Co.  U  Eed.  Bep.  Z3». 

8o  specific  performaaoe  will  not  l>e  granted  oT 
covenants  by  the  Uoonsea  of  a  patent  to  render 
monthly  reports,  to  pay  royalties  and  perform 
personal  duties.  Wasbbum  i  M.  Mfg.  Co.  v.  Free- 
man wire  Co.  U  Fed.  Hep.  UD. 

In  cases  of  specific  performance,  parties  are  some- 
times lemltied  to  a  court  of  law;  but  thia  is  oevBr 
dene  where  theremBdyisnotaseBeciuBland  com- 
plete there  as  a  ohancollor  can  make  It.  llay  v. 
Le  Claire,  78  U.  8. 11  Wall.  KIT  {£0  L,  ed.  GO). 

Bpeclflo  performance  will  not  be  decreed  where 
tbe  party  who  asks forithas  an  adequate  reiDedj 
provided  by  the  reservation  In  his  deed  and  by  tba 
contract  Itself.  Butlsjid  Hnrble  Co.  v.  Klptoy,!? 
U.  8.  lU  Wall.  83>(1B  L.  ed.  SU). 

Speclflo  performance  Is  never  deciced  wheiT  tbs 
parly  can  be  otherwise  fully  oompensatcd.  Hem- 
pblB  V.  Brown,  BT  U.  B.  SI  Wall.  KSB  (22  L.  ed.  iMI. 

Tbe  court  ought  not  to  adjudge  a  speclflo  per- 
formance, by  the  defL-ndent,  of  tbe  duty  Imposed 
upon  It  by  the  statute;  the  plalniilf  should  b«  left 

10  his  remedy  for  damages.  Clarke  v.  BocbeMer, 
L.  ft  N.  F.  H.  Co.  IB  Barb.  SGO:  Uoisa  v.  BImendorf, 

11  Palffe,  m,  G  N.  T.  Ch.  L.  ed.  las. 

As  to  spevlflc  perfnrmance  generally,  see  Hodge* 
V.  Sowing  (Conn  J  t  L.  R.  A.  R,  and  eases  nfCrnd 


.Cookie 


HoCaktkb  t,  AoiUTHoas. 


an 


praeniB  mnlae,  Tdease  •nd  foTever  qnlt-claim 
DDto  tbo  first  partj  all  Ibeir  joint  ftod  several 
rigbls,  title  or  estate  in  and  lo  tbe  land  hereto- 
fore covered  bj  tbe  said  pond  up  to  blgb- 
water  mark,  aa  indicated  by  the  survey  afore- 
■aid,  to  bare  and  lo  bold  tbe  lanne,  lo  Ibe  said 
flrat  party,  his  beirs  aud  aaslgiia,  forever. 
'Witness  our  bauds  and  seals  of  the  partiei 
Iierelo  tbis  lllh  Hay,  A.  D.  one  tbousaod 
eig:bt  bundred  and  eigbty-alx.  Done  In  dupli- 
cate. Signed,  sealed  and  delivered  In  the  pres- 
.^x.  ^ T.  a.  W.  8.  Hart. 


"L.  K.  ArmatroDg, 
"E.  A.B.  McCarler, 
"David  M.  MeCarter. 
"J.  R.  MeCarter. 
"J.  Herndon. 


"CM.  X  Parrott. 
"  James  B.  Woods. 


[Seal.] 
[Seal.]" 

Tbe  case  sufflciently  appears  Id  the  opinloD. 

MaMMri.  Hart  *  Hart,  for  appellant: 

Equity  should  not  entertain  this  bill  u  one 
for  specific  perforraance. 

Equity  will  never  assume  tbe  enfotcemeTit 
of  a  contract  where  tbere  is  doubt  or  uncer- 
tainty as  to  time,  mode  or  manQsr  of  perform- 
nnce.  It  will  not  assume  to  command  tbe  do- 
iag  of  an  act  by  another  where  it  cannot 
tbrouEch  its  own  mloistArial  olficers  perform  It 
It  will  not  decree  a  pertormauce  Uiat  cannot 
be  commanded  tn  spsuM,  instantly,  directly 
and  in  definite  terms. 

Beeiiv.  Vi'dal,  5  Rich.  Ea  288;  Ohvre/tofOt 
Advent  T.  Farrwa,  1  Rich.  Eq.  878;  Btory^  Bq. 
Jur.  eS  725-727;  Raytifr  <r.  Stone,  3  Eden, 
128;  Qenait  v.  Edaardt,  9  Dru.  &  W.  80; 
Bladutt  V.  Batu,  L.  R.  1  Ch.  117;  Pari*  Clioat- 
laU  Go.  Y.  Oryiua  Palace  Co.  8  Sm.  &  Q.  119; 
BlanchaTd  v.  Dttroit.  L.  d  L.  M.  R.  Ch.  HI 
Mich.  43i  Satihin  r.  MaMitU,  2  A.  K.  Maisb. 
(Ky.)  488;  Coimi  v.  Tbampton,  15  U.  8.  2 
Wheat.  888  (1  li.  ed,  853);  Fry,  Bpec.  Perf. 
%  220;  PhiUipt  T.  Thompson,  1  Johns.  Cb.  149, 
150.  1  N.  Y.  Cb.  L.  ed.  95;  ParkRurtl  v.  Van 
Cortlandt,  1  Johns.  Ch.  288,  1  N.  T.  Oh.  L. 
ed.  142;  Btard  v.  Lint/iicum,  1  Md.  Cb.  S48. 
and  other  cases;  Preelon  v.  Pratnn,  95  U.  S. 
202  (24  L.  ed.  ^93);  Rutland  MarbU  Oo.  t.  Rip- 
Uy.  77  U.  8.  iO  Wall.  858  (19  L.  ed.  9fll);  Flint 
T.  Orandon,  8  Ves.  Jr.  IBS. 

Mr.  C.  E.  Spencer,  for  rr^pondents: 

The  remedy  of  specific  performance  is  appli- 
cable when  tbe  thing  contracted  lo  be  done, 
and  not  pecttnjary  compensation,  Is  the  tblng 
pmctically  required. 

Adams,  Eq.  •78.  84;  Barter  v.  Gordon,  % 
Hill,  Ch.  121;  FarUt/T.  FarUy,  1  McCord,  Ch. 
50«:  Motay  T.  Virgin.  8  Ves.  Jr.  185. 

SlmpBon,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Some  time  in  1886  the  plaintiffs,  respond- 
ents, and  Ibe  defendant,  appellant,  entered 
into  a  certain  written  agrecuicut,  a  copy  of 
which  is  hereto  appended.  In  which  it  was 
Ktipulated  ttiat  a  cerlain  mill-dam  across  Alli- 
son's Creek,  in  Ibe  County  of  York,  at  a  point 
where  the  defendant  had  a  mill,  should  be 
taken  down  bv  tbe  defendant  and  the  channel 
of  the  creek  above  said  dam  dug  out,  ditched 
ttod  opened  up  to  ibe  Ek:ruggs  line,  to  ai  to 
8L.RA. 


allow  all  ruunlnK  water  to  flow  freely,  the 

ditch  lo  be  of  suffldent  size  to  drain  the  landa 
of  the  respondents,  which,  It  was  stated,  wen 
greatly  injured  by  the  pond,  tbis  said  work  to 
be  completed  by  the  1st  day  of  July  then  ensu- 
ing. In  1886.  unless  prevented  by  rocks  requir- 
ing blaatleg,  and  then  in  a  reasonable  time, 
and  when  completed  lo  be  kept  open  and  un- 
obstructed forever,  etc.,  which  tbe  dcCcodant 
hound  himself  faithfully  lo  perform  in  tbe 
penal  sam  of  (COO.  the  plaintJfTs  agreeing  to 
pay  tbe  defendant  $600  at  tbe  execution  oltbe 
agreement,  which  pavment  was  acknowledged 
by  the  defendant;  ana  also  sltpulaiing  for  lomo 
other  privileges  to  tbe  defendant,  all  of  wblcb 
appears  in  the  agreement  appended.  Tbe  work 
not  having  been  done,  as  it  is  alleged,  although 

« .1 .J  u„  .v..  plaintiffs,  tbe  action 

September.  1887,  in 
wnicn  [ue  piainiius  prayed  Judgment:  "(I) 
That  the  defendant  be  rorlhwith  required  to 
cut  tbe  said  ditch  in  manner  and  form  as  b* 
bad  undertaken  lo  do.  that  la  to  say.  so  that  it 
would  allow  all  ordinary  water  to  flow  freely 
through  It  from  off  the  plalotiSs'  lands  above, 
and  to  be  of  sufficient  size  for  that  purpose, 
and,  further,  that  he  be  required  lo  keep  tbe 
same  open  and  unobstructed  forever;  and.  tail- 
ing in  this,  that  tbe  plaintiffs  be  allowed  to  do 
tbe  said  work  at  the  defendant's  expenxe.  (2) 
For  the  sum  of  $900,  special  damaj^s  Buffered 


by  the  plain tlCFs  from  the  defendant  e  failui 
— formance  up  to  ibe  present  time,  as  wen  as 
damages  to  follow  hereafter  up  to  the  time 


performance  up  to  Ibe  present  time,  e 
for  damages  to  follow  hereafter  up  to 
of  performance,  and  for  tbe  costs  of  (his  action." 


Tbe  defendant  answered, denying  certain  aile- 
gatioDS  of  the  complaint,  but  averring  that  ho 
bad  performed  the  work  wbicb  the  ai^reement 
required  of  bim,  according  to  Ibe  sLipulalion 
therein,  and  further  averring  that  the  failura 
of  the  ditch  lo  drain  plalntilTB'  lands  was  duo 
to  other  causes  than  the  imperfect  conatruclioD 
of  tbe  ditch.  Before  Ibe  case  came  up  for  trial 
the  defendant  gave  notice,  under  Rule  29  of 
tbe  circuit,  court,  that  an  order  would  be  ap- 
plied for  submitting  certain  issues  to  a  jury, 
and  at  ibe  November  Term,  1B88,  his  honor. 
Judge  Kershaw,  upon  bearing  tbe  motion,  made 
an  order  appointing  a  referee  lo  frame  jury 
issues,  and  coniinu^  the  case.  Ttiese  issue* 
were  framed  and  afterwards  reported  to  Iho 
court.  They  will  be  found  in  tbe  case.  When 
the  case  afterwards  came  up  for  trial,  his  honor, 
Jvdge  T,  B.  Fraser,  prewding,  "auiiounced 
(against  the  objection  of  tbe  plaintiffs,  who 
contended  that  Uie  case  was  one  in  equity,  for 
specific  performance)  that  he  would  remit  tbo 
whole  case  to  a  jury  and  let  them  find  a  gen- 
eral verdict;  that  he  was  Inclined  to  the  opin- 
ion that  it  was  not  a  case  of  eauity  jurisiliclion 
for  apeclfle  performance,  but,  it  he  sbouid  con- 
clude later  that  it  was  sucb,  he  would  bear  Iho 
case  on  calendar  2.  wbeu  reached  on  that  cal- 
endar. The  jury  found  for  the  defendant,  and 
when  the  case  was  reached  on  calendar  2  tbe 
plaintiffs  moved  for  k  nev/  trial  in  the  event 
that  bis  honor  still  thought  tbe  ca!«  was  a  case 
at  law.  His  honor  then  announced  that  be 
would  hear  counsel  on  the  prayer  for  specific 
performance,  after  which  he  filed  a  decree 
giving  judement  for  apeclfle  performance  and 
Kranting  aucb  orders  as  were  necessary  to  en- 
force said  judgment. 


South  dxoissA  Supbeu  Cohst. 


The  deffndaiil  hn  appealed  upon  seTeral  ex- 
cepdoDB,  ell  of  wbtciinitl  be  found  iolhe  case; 
but,  rroin  tbe  view  wblcb  we  have  taten  of  the 
appeal,  we  iblDk  tbat  ezception  6  U  tbe  on); 
one  that  raliea  aoy  queallon  proper  for  our 
CODsideralioD.  Tliat  exception  allegea  error 
to  bis  bonoT  "in  reveining  bii  firet  conclusioD 
al  tbe  opening  of  tbe  trial,  tbat  the  case  pre- 
sented by  llie  pleadings  was  not  one  for  spe- 
cific perfoTinance.  but  an  action  sounding  in 
damages  for  breach  of  contract,  eapecially  as 
tbe  tnal  bad  beeo  condiirled  under  tbat  ruling." 
Tbe  remedj  of  speciflc  performance  Is  an 
equitable  re  med7i  end  when  tbecourtofeqnltv 
had  a  aeparaie  existence  In  tbla  Btate  it  attacb- 
«d  to  tbat  court,  or  wbenever  it  has  a  separate 
existence  now  this  remedy  belong  to  that 
court  exclusiTely.  "Their  distincliTe  object 
is  to  apeciQcallir  enforce  the  complainant's 
equitable  right,  and  to  compel  tbe  oefendant 
to  ■peciflcall * "--  '  — i. -Li- 
obligation  wl 
Eq.  Jur.  §  1400. 

This  equity  may  eiiit  In  reference  to  certain 
conLraeis,  and  also  to  enforce  tbe  performance 
ct  ltusIh;  but,  nhslevi^r  ma;  be  the  character 
of  tbe  case,  some  equitable  fealore Is  necessary 
in  order  to  entitle  tbe  complainant  to  invofae 
the  aid  of  the  courtof  equit;.  Since  tbe  adop- 
tion of  tbe  Code  in  our  State,  blending  the  tno 
courts  of  law  and  equity,  the  same  necesdtj 
exiats.  In  fact,  there  has  been  no  change  aa  to 
equity  Jurisdiction.  Tbe  change  has  been 
merely  as  to  tbe  mode  of  procedure.  The  roiirt 
of  cnmtnon  pleas  has  an  equitr  side  aa  well  as 
a  law  side,  but  neither  one  oi  these  branches 
baa  been  extended,  oi  authorized  to  encroach 
upon  tbe  other.  What  was  a  law  cause  of  ac- 
tion before  is  eUII  a  law  case,  and  what  was  an 
equity  cause  is  still  an  equity  case.  Bo  tbat 
to  deteimine  the  queation  here,  whether  or  not 
the  plaintiff  ia  entitled  to  bis  demand  for  spe- 
cific perfiirmance,  we  hare  only  to  consider 
whether  he  would  have  been  thus  entitled  un- 
der the  old  court  of  equity.  The  matter  Id 
contest  here  la  a  contract  or  an  aereemetit  for 
tbe  performsDce  of  certain  work  W  the  defend 
ant,  in  order  to  drain  or  carry  off  water  from 
the  laoda  of  tbe  plaintiffs.  Now,  as  slated 
above,  tbe  old  court  of  equity  had  jurisdiction 
to  enforce  tbe  performance  of  certain  cInsecs 
of  contracts.  Does  this  Itclong  to  one  of  tbe 
clasetB?  ia  tbe  question  bere.  Tbe  marked 
cases  in  whitj  there  was  no  doubt  as  to  tbe 
jurisdiction  of  tbe  old  court  were  in  reference 
to  cootracta  for  Ibe  aale  of  lands,  and  also  for 
tbe  sale  of  certain  specific  chnltels.  where  tbe 
said  chattels  bad  some  special  value  to  the 
claimant  over  and  above  any  pecuniary  eati- 
mete.    Id.  g  1403. 

But  still  the  jurisdiction  did  not  depend  en- 
tirely upon  the  neture  of  the  contract,  nor 
upon  its  subject  matter,  but  upon  some  equit 
able  feature  or  element  belonging  thereto,  and 
this  feature  was  generally  the  inadequacy  of  a 
lepal  remedy,  and,  where  this  existed  clearly, 
tbere  was  an  equitable  Jurisdiction  for  the  in- 
terpretation of  tbe  court  of  equity,  for  specific 
Erfonnance.  It  tbe  breach  of  the  contract, 
wever,  could  be  reasonably  satisSed  with 
damages,  then  the  court  of  equity  could  not 
Interferai  Bo  tbat  In  all  tbeae  cases  in  reference 
8L.aA. 


to  contracts,  the  underljing  principle  la  the 
practicability  or  Impracticability  of  a  sufficient 
and  adeauate  legal  remedy.  Now,  the  ordi- 
nary l^al  remedy  for  tbe  breach  of  contracia  it 
an  action  for  damages;  and.  where  proper 
damages  can  be  assessed  by  a  jury,  It  is  a  law 
case,  and  the  court  of  equity  has  not  and  can- 
not take  jurisdiction.  Here  the  injury  com- 
plained of  is  alleged  to  be  tbe  result  of  a  failure 
on  the  part  of  tbe  defendant  to  perform  bii 
part  of  tbe  agreemenl  mentioned  in  tbe  com- 
plaint. Admit  the  failure.  Where  Is  the  dif- 
ficulty lu  proving  and  recovering  the  subse- 
quent damages!  And  why  Is  it  tbat  the  rem- 
My  aX  law  is  insufficient  or  inadequate?  We  da 
not  see  this.  The  value  of  the  work  si  ipui  sled 
in  tbe  agreement  to  the  plaintiffs  was  some 
$000,  the  amount  paid  by  them  to  tbe  defend- 
ant, and  tbe  allowance  of  some  specific  privi- 
leges to  him;  and  for  tbe  performance  of  tbe 
work  tbe  defendant  bound  blmaelf  in  tbe  penal 
sum  of  $800.  Thus  it  seems  tbe  parties  tbem- 
aelvea,  in  tbe  agreement,  determined  to  some 
extent  the  value  of  said  work,  if  projieriy  per- 
formed, and  also  what  amount  would  cover 
damages  in  tbe  event  that  defendant  failed  on 
bis  part;  and  we  see  no  reason  growing  out  of 
the  facts,  either  alleged  in  the  complaint  or 
proved  on  the  trial, vrbicb  could  prevent  a  jury 
from  giving  an  adequate  redress  for  such 
damages,  if  any,  as  may  have  been  sustained 
by  tbe  plainliffs.  The  injury  complained  of 
was  upon  lands.  Tbe  value  of  land  can  cer- 
tainly be  estimated,  and  we  suppose  it  could 
be  determined  whether  it  had  been  injured  in 
whole  or  in  part  only;  and  tbei«  secma  to  be 
no  special  reason  in  this  case  why  the  extent 
of  the  injury  could  not  have  been  ascertained, 
and  why  a  aufScient  pecuniary  compenFatlon 
for  whatever  Injuriea  the  plafntifls  have  sua- 
tained,  ifany,  would  not  be  satisfactory.  But, 
besides,  oontracls  for  building  and  construc- 
tion, and  for  personal  acts,  etc.,  will  not  usu- 
ally be  enforced  in  a  court  of  equity;  but  tha 
Krttea  will  generally  be  left  to  an  action  of 
V  for  their  breech,  unless  under  some  pecu- 
liar circumstances,  and  unless,  too,  tbe  worK 
to  be  done  is  well  defined  and  specific,  and  is 
sucb  as  (o  be  within  the  power  of  the  court  to 
enforce  by  its  decree.  Where,  however,  tho 
work  consists  of  personal  acta,  requiring  pn>- 
tracled  supervision  and  discretion,  e.  g.,  sucb 
as  building  contracts  for  construction  of  rail- 
roads, raiuing,  querries  and  the  lil>e,  tbe  court 
will  not  generally  interfere.  Bee  8  Pom.  Eq. 
Jut.  %  1405,  and  numerous  cases  in  tbe  note*. 

Here  Ibe  work  was  to  be  kept  up  forever. 

We  have  reached  our  conclusion  with  some 
hesitation  and  doubt,  but  we  think  this  case 
was  one  sounding  In  damages,  and  could  be  re- 
drea.'ied,  if  there  nas  been  a  breach  and  injury 
sustained,  by  a  verdict  of  a  jury;  the  facta  nec- 
esaary  thereto  being  peculiarly  for  a  jury.  Wa 
are  therefore  of  the  opinion  that  ills  honor.  Ibe 
trial  judge,  erred  in  reversing  hia  first  conclu- 
aion,  and  after  a  verdict  bad  been  rendered  for 
tbe  defendant,  in  opening  tbe  case,  and  trying 
it  anew  upon  the  equity  aide  of  the  court. 

It  it  the  judgment  of  tAU  court  that  thejudij- 
mentof  t'te  Circuit  (Unirt  be  reverted,  and  tbat 
the  case  be  remanded,  with  tbe  right  of  tbe  de- 
fendant to  enter  Judgment  upon  hia  verdict. 


;.  Google 
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wltlioiit  prejudice,  howerer,  to  pluJutiffa  to 
lake  iiMdi  acUod  In  reference  therelo  u  titey 
tohy  be  sdviaed. 

Helver  aod  HoOowMn,  .TJ.,  concur. 

A  petition  tor  lebearing  waa  aubsequeDtly 
filed  and  od  Jum  S,  18tM,  tM  following  opinion 
was  deliveied: 


P«r  Oarimm: 

After  a  careful  examination  of  tbe  all^ationa 
set  forth  in  the  petition,  tbe  supreme  court 
decidea  tUat  it  does  not  appear  therefrom  tbat 
an  J  question,  eilber  of  factor  of  law,  iovolvedf 
has  tieen  overlooked  t^  the  lupreme  coun. 

f!ttituni  OitmiMtd, 


UONTANA   BUPREHE    COURT. 


Dennb  0'DOiinS[ELL,  Ajipt., 

John  H.  GLENKi)  al.,  Bwpf*. 

( IfonL i 


tuejurr. 
I.   A  oomnoa  mwor  bmiwing  tbe  ftire*  of 

lAwlanotibowQbrthe  faottEat  SSperoent  of 
tbe  mlidnc  proapeolois  of  one  oonntr  In  a  raat 
TcnUucj  durlos  about  two  reai*  oaM  a  form  of 
TaHBeatlon  for  looiUon  noticee  wUoh  wai  fatal- 
~  T  a  law  of  CooKmi  W  raaaon 
it*  of  the  dale  of  tbe  location, 


oamber  of  paiaooa  have  telled  upon,  or  aou^it 
to  hz  their  rlyhM  upon,  the  alleged  oommon  «r- 
or,  or  that  large  properly  Interote  depend  upon 


APFBAL  bj  plaintiff  from  a  Jadgment  of 
the  District  Court  for  BUver  Bow  Couotj 
in  favor  of  defendants  Id  an  action  brought  to 
determine  adverse  clalnu  to  a  certain  mining 
kide.    Bnerma, 

Statement  b^  OeWItt.  J.! 

This  action  Is  the  ordinary  one,  between 
clairaanU  of  quarts  mining  giound,  brOaeht  to 
determine  tbe  right  of  possesBion,  ana  the 
tight  to  proceed  In  the  United  States  land 
office  to  obtain  a  patent  to  the  premisea.  The 
plaloiifF  founds  bit  riftbis  upon  a  location  of  a 
cWra  called  Uie  "Flapjack;"  defendants,  up- 
on IheiT  Argonaut  claim.  Tbe  respeoUve  loca- 
tions are  In  geographical  conflicL  Tbe  valid- 
Ity  of  the  Arf^naut  location  notice  was  con- 
leeled  upon  the  trial.  The  notice  and  verifica- 
tkm  thereto  are  aa  Followa: 

"Notice  Is  berebf  given  tbat   tbe   under^ 


signed,  having  complied  with  the  lequlrementi 
of  chapter  S,  lille  SB,  of  the  Revised  Statutes 
of  the  united  Skates,  and  tbe  local  laws,  rules 
and  regulations  and  cnetoms  of  miners,  hava 
located  1,-'M0  linear  feet  on  the  Argonant  lod* 

( seres  plain  minlnK  KToundJJsituated  ia 

Summit  Valle}'  MIninK  DIstTlct,  Deer  Lodga 
County,  Territorj;  of  Montana,  and  being  mora 
particularly  described  as  followa,  to  wit:  Be- 
gioiog  at  a  ttalce,  southeast  comer,  and  run- 
ning west  l.&OO  feet;  thence  north  flOO  feet; 
thence  east  1,000  feet;  thence  south  600  feet,  to 
place  of  lieglnnlng.  Said  lode  is  bounded  on 
tbe  south  by  ttte  SllvetamlUi,  andsonthwestby 
the  Ooldamlth,  and  on  the  east  by  what  la 
known  as  tbe  'Rooney  Lode.'  Above  lode 
mos  WO  feet  easterly,  and  600  feel  weeierly, 
from  discovery  shaft,  and  SOO  feet  on  each  akUk 
Located  Doc'r  H.  1880. 

John  H.  Glenn, 

"Atleafc  John  Han, 

John  B.  Cameron. 

"Territory  of  Montana,  ) 

"County  of  Deer  Lodge. ) 

"  J.  B.  Cameron,  first  being  duly  sworn  ao- 
oordjnx  to  law,  deposes  and  says  tbat  we  are 
citizens  of  the  United  Slatea,  and  are  the  loo- 
tors  of  the  following  described  miaiog  preu* 
ises:  that  the  descri^lon  therein  oontalhed,  as 
beginning  at  a  Blake  at  the  southeast  corner, 
running  west  l.COO  feet;  thence  north  600  feet; 
thence  east  1,600  teet;  thence  south  600  feet, 
to  the  place  of  beginning, — Is  true,  and  tbat 
the  locators,  whose  uamea  are  subscribed  there- 
to, are  bona  fide  reajdenls  of  Montana  Terri> 
tory.    John  B.  Cameron. 

■'Subscribed  andswoml 
day  of  December,  1 
Public. 

"  Filed  for  record  Dec>  B7th.  1880,  at  11* 

'clock  A.  M.    Jas.  8.   McAndrews,  County 


Thia  case  was  before  this  court  at  the  July 


IloiM.-~Oommon  wror  nay  j>am  tor  rtoU- 

Aoommon  error  In  some  oases  peases  for  riybt. 
Bromn,  Lec.  Hax.  UB;  Noy.  Max.  9t\  1  Iiwt  M(k 
Waltham  v.  Spaikes,  1  Ld.  Ha;in.  tf;  PMppa  v. 
Ackeis,  0  Olark  A  F.  BBS;  Karl  of  Waterterd'S 
Claim.  S  (3ark  A  T.  in;  Devaynea  t.  Nobles,  >  Buss. 

Where  a  oommon  opfnkni  lus  been  made  tbe 
aioundworkandsubatiatnm  of  praotleelt  Is  evi- 
deooe  of  what  tbe  law  la.  laberwood  v.  Oldknow, 
•  Haala  *  B.  BBS;  tJariaod  v.  Oarlkle.  ■  Ckomp.  A 
K-Wi  Oo.Utt.lBai>. 

lUa  mailm,  however,  was  met  br  a  protest  from 
tdtri  Eenyon.CII.J'.,  toBex  V.  Aiswell,8T.  B.7K; 
and  see  Smith  v.  >dte,  s  T.  B.  HB;  Broom,  Le>. 
Haz-UH. 
8L.R.A. 


the  mere  statement  and  re-ataCameat  of  a  doe- 
bine— tbe  mere  repetition  of  ttie  oonttkna  of 
lawyOTB— cannot  make  It  law,  uiilees  It  oui  be 
traced  to  some  competent  authority,  eapeolallj  If  U 
be  Irreooncllable  to  some  dear  legal  principles. 
O'ConneU  v.  Be*.  U  Claik  *  F.  873. 

It  has  been  held  that  fai  tbe  aokDOwledgnieDt  of  a 
deed  bramanled  woman  tbe  frequent  omMoa 
of  allowing  and  ^plelohig  to  her  the  deed  ahe  baa 
executed  will  not  make  the  praetloe  right,  ni  ~ 
aiAtote  requiring  her  to  enmlne  "~  ~  *~  ~'~ 
privately  and  apart  from  her  husDano. 
Baker,  1  New  Bng.  Bep.  IM,  U  R.  I.  lOX 

The  ""^'"  was  held  to  apply  where  di 


AM 
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Hat, 


Term,  1888,  and  the  location  no^ce  above  re- 
cited nil  Ibeo  held  to  be  fatally  defective  bj 
reason  of  Ibe  Teriflc&tion  omitling  to  stale  f  *"  ~ 
date  of  tbe  location.    ffBonneil  v.  Qltnn, 
MoDt  248. 

On  the  new  trial  ftno'^  b?  tbls  court,  rrom 
wblch  trial  this  appMl  Ib  now  prosecuted,  the  dis- 
trict court  admitled  this  notice  in  evidence 
upon  testimony  and  a  theory  that  were  not 
before  this  court  at  the  hearing,  July,  1888. 
Defendaola  iutrodured  teslimony  for  the  pur- 
pose of  showing  that  large  numbers  of  mining- 
location  notices  with  verifications  of  the  sort 
annexed  to  tlia  above  irere  o^ed  and  recorded 
in  the  county  about  the  time  this  noiice  was 
filed,  and  urged  that  tbe  fault  of  tbe  verifica- 
tion waa  common  among  the  people  at  that 
period,  and  that  large  property  inlerpsta  were 
Involved  in  the  construction  of  the  verification, 
and  invoked  the  maxim,  eommvnit  error  facit 
}v».  The  evidence  introduced  for  this  pur- 
pose from  the  records  of  Deer  Lodge  County, 
in  which  the  location  was  made,  was  as  fol- 
lows: At  about  tbe  time  of  the  filing  of  the 
location  notice  in  question,  it  seems  that  three 
forms  of  verification  were  in  use  in  Deerl^odge 
County.  For  tbe  safce  of  definition,  counsel 
call  tbem  the  "Old  Form,"  the  "Correct 
Porm"  and  the  "  Qlenn  Form,"  the  latter  be- 
ing the  form  used  in  tbe  noiice  above  recited. 
In  the  fear  1678,  7S  per  cent  of  the  noticea  re- 
corded in  tbe  county  were  in  the  correct  form, 
with  35  per  cent  divided  between  tbe  old  form 
ftnd  the  Glenn,  the  latter  being,  therefore,  some 
finclion  of  96  per  cent  not  sloled.  In  Februaiy, 
1876.  46  out  of  a  total  of  60  were  in  the  old  and 
Glean  forms.  In  March  there  were  26  Glenns 
agalDst  86  of  the  two  otbeis.  In  April,  one 
"half  were  Glenn  and  old  forms.  In  the  two 
years  18TI»  and  1880  there  were  B14  iocationg, 
«f  which  283  were  Glenn.  97  old  and  584  cor- 
rect, form.  The  Glenn  and  old  together  form 
43  per  cent  of  the  wlioie.  The  Glenn  alone  ia 
31  per  rent  of  Ibe  whole.  Leaving  out  of  con- 
-alderaliou  the  old  form,  and  computinic  tbe 
Olenn  and  correct  form,  the  Glenn  is  88  per 
cent  of  the  total.  From  and  after  Mnrch,  IfiSO, 
tbe  oae  of  the  Glenn  form  steadily  and  rapidly 
decreased.  In  March  the  Olenn  form  was  ^ 
out  of  a  total  of  60;  in  April.  23  out  of  100; 
May,  II  out  of  M;  June.  7  out  of  40;  July,  2 
cut  of  80;  AugUBt,  1  ont  of  4B:  aeptcmber,  a 
out  of  85;  October,  2  out  of  25;  November, 
none.  December  22d  we  meet  tbe  notice  in 
(■onlroveiHv,  and  witli  thai  tbe  use  of  the  form 
diiinppparB  from  the  records. 

For  six  months  preceding  the  date  of  therec 
ord  of  tbe  Argonaut  location  the  ohjecl  ion  able 
form  was  used  fourteen  limes  Id  190  locution 
notices.  This  analysis  is  Uken  from  the  brief 
of  appellant,  and  was  admitted  by  respondent 
to  be  correct.  Tbe  district  court  admitted  Ibe 
evidcDce,  and  upon  the  subject  gave  tbe  fol- 
lowing instruction:  "The  burden  of  proof  is 
on  the  defendants  to  show  that  the  Argonaut 
was  a  valid  location,  and  that  in  making  the 
sama  they  complied  with  all  that  the  law  re- 
quires to  make  a  valid  location,  as  defined  to 
jou  above  [referring  1o  precedinc  instruct  ions], 
and  IliBt  such  location  included  within  its 
boundaries  the  ground  In  controver^.  If  tbe 
Jury  believe  frotn  the  evidence  that  Ibedefend 
ants,  or  tbelr  predecessors  in  Interest,  prior  to 
8Ua&. 


tbe  location  made  by  plaintiff,  located  th« 
premises  in  controversy  as  the  Argonaut  claim, 
and  In  the  afndavit  of  the  location  failed  to. 
state  the  date  of  said  location,  and  U>  verify 
the  same,  but  Bald  Argonaut  claim  was  in 
all  other  respects  located  and  recorded  as  re- 

^uired  by  law,  tbe  court  icstructd  you  that  the 
lilure  or  omission  to  give  the  date  of  the  loca- 
tion In  tbe  verification  did  not  render  the  loca- 
tion invalid,  the  error  or  omission  having  been 
one  of  frequent  or  common  occurrence  at  the 
time;  and  if  the  Jury  believe  that  tbe  locstlcm 
of  the  Argonaut  was  in  all  other  respects  regu- 
lar, and  such  as  tbe  law  requires,  tbelr  verdict 
should  be  for  the  dcfendanta  for  the  poasesaioD 
of  the  premises  in  controversy."  The  verdict 
and  judgment  wereforthedefendants.  Plain- 
tiff appeals  from  the  judgment.  Among  bis 
exceptions  saved  is  his  objection  to  the  ad- 
mission of  the  above  lesiimony  as  to  tbe  al- 
leged common  error,  and  the  construction  of 
the  court,  in  the  foregoing  ioEtruct Ion,  that  the 
alleged  error  was  a  common  one  at  the  time, 
and,  as  such  common  error,  made  tbe  location 
notice  of  tbe  Argonaut  good,  for  the  purposes 
of  the  action,  notwithstanding  that  the  lont- 
tJon  notice  was,  intrinsically,  fit  tally  defective, 
as  held  in  ffDonneU  v.  OUtin,  8  Mont.  248. 
Respondent  stilt  insists,  upon  this  bearing,  that 
the  location  notice  and  verification  were  good, 
notwithstanding  the  decision  of  Ibis  court  ihat 
they  mav  preserve  their  point  in  case  an  appeal 
should  Ue  from   tbe  present  ilcclsion  of  thi« 

Mr.  William  ScKllon  for  appellant. 
Mr.  John  F.  Forbis  for  respondents. 
DaWltt.  J.,  delivered  the  opinion  of  th« 

Tbe  sufficiency  of  tbe  location  notice  of  tbe 
Argonaut  claim  is  no  longer  an  open  question 
in  this  case.  It  was  decided  to  be  invalid  on 
the  former  appeal  fflkiim^  v.  Glenn,  9 
Mont.  24B. 

Thatdcdsion  Is  now  tbe  law  of  this  cane. 
Tbe  other  consideration  Isnbetber  the  common 

ror  sought  to  be  proved,  and  reliid  upon  by 

'fendants,  was  in  tact  a  common  error,  and 
whether,  as  such,  it  was  ot  a  nature  to  make 
good,  tor  the  purposes  of  the  action,  tbe  defec- 
tive location  notice. 

The  district  court  held  that  both  the  existence 
and  elTect  of  a  common  error  of  this  sort  ia  a 
question  for  tbe  court,  and  not  tbe  jury.  The 
-nailer  is  one  of  mixed  law  and  fact.     In  the 

pplicotlon  of  tbe  maxim,  eommuni*  error faeit 
Jul,  Iheinquiry  is  whether  tbe  law  is  made.  If 
tbe  fact  of  the  eiisti'uce  of  a  common  error  la 
to  be  submitted  to  the  jury,  and  the  jury  finds 
its  existence,  then  the  court  has  no  province 
but  to  complete  tbe  maxim,  and  say,  "faeit 
Jul,"  But  that  is  the  verv  question  for  a  court; 
that  is,  10  say  what  ia  the  law.  The  court  must 
say  wbattbelaw  has  been  made,  whether  by  a 
"  by  a  Legiriature.  We  are 
-    -  ■'  -  -  waa 

effect  of  the  alleged  common  error  were  for 
lurt,  and  not  for  the  jury.  To  bold  other- 
would  be  to  make  tbe  Jury  the  judges  of 

tbe  law.    See  M'Ketn  v.  JMancy.  0  U.  t>.  6 

Crancb,  22  [8  U  ed.  20],  and  caaea  died  b*- 

low. 
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We  will  DOW  endesvortoiJeteriolM  whether 

tbe  court  errid  in  its  decision  Ihni  such  a  com- 
mon errorexietcd  BBBlioiild  be  held  lonifike  tbe 
]«w  that  tbe  controverted  locatloo  notice  was 
good  for  the  purposes  of  the  case  on  trial.  Tbe 
application  of  the  mftiim  under  ransldeta- 
lion,  like  that  of  all  abstract  generalizations,  is 
attended  wiih  dilbciiltj  and  dancer.  A  review 
of  tbe  authorities  leads  as  to  the  coDclusion 
tbat  eacb  case  of  tbe  invocation  of  the  iiile 
must  Btand  largely  upon  Its  own  farts. 

In  Coke  upon  Littleton  we  find  that  tbe 
learned  author  often  prefaces  the  announce 
nent  of  a  legal  principle  with  tbe  words:  "It 
i«  commonlv  said."  By  these  words,  we  un- 
dTstand,  is  meant;  "It  is  comra only  the  legal 
opinion."  To  tbe  eiprersion  cited,  Littleton 
ailila:  "That  is,  it  la  thecomnion  opinion,  and 
■communi*  opinio  ia  of  good  authority  in  law. 
A  eomrauni  obttmantia  non  ctt  Teadendum," — 
which  we  may  read:  "There  must  not  be  a 
departure  from  a  common  or  general  observa- 
^on  or  practice."  The  annotatnr  to  Coke  upon 
LittlelOD  adds  at  this  point;  "Other  rules  Im- 
nediateiy  connected  with  this  are,  that  o»m- 
muiiii  error JaMlut,  and  ra  judicata  pro  veri- 
tale  ha^lur,  and  also  that  minima  mutanda 
tunt  qvm  reriam  interprtt'itioriem  habverttnt." 

I8611.  The  two  latter  may,  perhaps,  be  well 
rendered,  "An  adjudjcale^l  mat'er  aball  be 
deemed  to  be  correct,"  and  "Those  ma ttera  shall 
be  lenst  changed  which  have  attained  a  certsin 
int  T  pre  till  ion."  Tbe  language  of  these  maiima 
-carries  the  idea  of  an  obaervance,  an  interpre- 
tation, a  construction,  and  lo  some  client  a  ju 
diciiil  one  at  tbat,  om  evidenced  hy  the  words 
"ohttrTnHtia,""Tet  judioata"  and  "inteiyrela- 
tionem."  Thus  we  find  our  maxim  under  pur- 
view,  at  an  early  day,  ia  company  M-iih  Ian- 
gUHge  tending  to  the  view  that  the  common 
'error  that  makes  the  law  is  an  error  in  the  ob- 
serving, the  CDOetruiag,  tbe  interpreting  law, 
and  not  an  error  in  totally  disregarding,  and  in 
pmctice  repealing,  a  positive  statute;  and,  fur- 
thermore, tbat  Ine  error  is  general,  and  not 
conflued  to  a  portion  of  one  clasBof  the  inhabi- 
tants of  one  geographical  or  political  division 
of  tbe  jurlBdictiou,  aa  waa  the  case  with  the 
error  being  considered,  which  was  confined  to 
-88  per  cent  of  tbe  prospectors  of  Che  County  of 
Deer  Lodge,  in  the  Territory  of  Montana. 

In  the  year  1704  the  Supreme  Court  ut  Penn- 
sylvania says;  "These  deeds,  and  this  mode 
nt  eiaminntion  of  femei  aaert  on  conveying 
their  estates,  have  generally  prevailed  in  this 
Province  from  Its  settlement,  and  undergone 
from  time  to  time  tbe  notice  of  the  courts  of 
juslice.  It  would  be  very  mischievous  now  to 
overturn  them.  The  maxim,  eammvnii  error 
faeitjui,  car'ioloperale  more  properly  than  in 
tbls  case."  Bates  v.  Tumn;  1  U.  8.  1  DalL 
U  [I  h.  ed.  IB]. 

Here  a  general  practice  had  received  tacit 

(uriielal  approval  for  years.  The  same  court 
11  ITOSapplies  Ibe  maxim  to  a  "constant  usage." 
tbe  individual  Instsnce  of  which  having  oc- 
curred fotty-one  years  prior  to  the  controversy 
before  tbe  court.  Lloyd  y.  Taylor,  1  D.  S.  1 
Dall.  17  [IL.  ed.  16]. 

Tbe  Supreme  Court  of  the  United  Btstea  in 
1809  applies  and  discusses  tbe  doctrine.  8a;s 
Mr.  Vhiff  Jvttitt  Harsball:  "Tbe  first  oues- 
ttoD  wLich  preaenta  Itaelf  In  thia  caae  ia.  Was 
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this  deed  properly  provedT  Were  thta  Act  of 
171S  now  for  tbe  first  time  to  be  construed,  the 
opinion  of  tbls  court  would  certainly  be  Ibat 
the  deed  was  not  regularly  proved.  A  justice 
of  the  supreme  court  would  not  be  deemed  ft 
iuelice  of  tbecounty,  and  the  decision  woold 
be  Ihst  the  deed  was  not  proporl/  proved,  and 
therefore  not  legally  recorded.  But,  In  coD- 
struing  the  statutes  of  a  BIste  on  which  land 
titles  deoend,  infinite  mischief  would  ensue 
should  this  court  observe  a  dilTerem  rule  from 
that  which  ha^  been  long  established  Id  the 
State;  and.  in  this  case,  the  court  cannot  doubt 
tbat  the  courts  of  Pennsylvania  consider  a  jus- 
tice of  the  supreme  court  as  within  the  deacrip- 
tion  of  tbe  Act.  It  is  of  some  weight  that  this 
deed  waa  acknowledged  by  the  chief  justice, 
who  certainly  must  have  been  acquainted  with 
tbe  construcilon  given  to  the  Act.  and  that  Che 
acknowledgment  was  taken  before  anothsr 
judge  of  the  supreme  court.  It  fa  also  recol- 
lected that  the  gentlemen  of  the  bar  .  .  . 
spoke  positively  aa  to  the  universal  understand- 
ing of  the  State  on  thin  point,  and  that  those 
who  controverted  Che  usage  on  other  points  did 
not  controvert  it  on  this.  But  what  la  dedsirs 
with  tbe  court  is  that  the  judge  who  presides  in 
the  Circuit  Court  for  the  District  of  Pennayl- 
vania  reports  to  us  that  this  construction  waa 
universally  received."  JTSmi  v.  Ddaney,  9 
U.  8.  5  Cranch,  22  [8  L.  ed.  26]. 

In  this  case  there  was  a  "universal  under- 
standing  in  the  State,"  and  the  learned  chief 
Justice  refers  to  "the  judicial  and  professional 
construction  in  the  Slate." 

In  M-Ferran  v.  Potaert,  1  Serg.  &  R.  101.  th« 
same  question  was  before  the  Supreme  Court 
j  of  the  Stste  of  Pennsylvania,  and  was  decided 
upon  the  authority  of  the  case  last  above  cited  j 
and  here,  again,  we  find  the  Idea 
and  judicial  or  professional  conatruction. 

In  the  Supreme  Court  of  the  United  Statea, 
in  1808,  in  the  case  of  Stuart  v.  Lai7d,  5 
U.  S.  1  Cranch,  289  [3  L.  ed.  115],  the  court, 
Patterson,  J.,  says;     "To  this  objection, wbicb 


veraai 


is  of  recent  date.  It  Is  eulflcient  to  observe  that 
practice  and  acquiescence  under  it  for  a  period 
of  severs!  years,  commencing  with  the  organ- 
ization of  the  judicial  system,  aflords  an  irro- 
sislible  answer,  and  baa  indeed  fixed  the  con- 
struction. It  is  a  contemporary  interpretation 
of  the  mostforciblenature.  This  practical  ex- 
position is  too  strong  and  obstinate  to  be  shaken 
or  controlled.  Of  course  the  question  isalrest, 
and  ought  not  now  to  be  disturbed."  Thia 
caae  la  another  Instsnce  of  the  universal  and 
judicial  character  of  tbe  error.  See  also  Grefn 
V.  Neal,  31  U,  S.  fl  PeL  291  [8  L.  ed.  402], 
which  reviews  many  of  the  caaea. 

The  Supreme  Court  of  Hasaachuaettasaya  In 
Bogan  v.  Qoedtnin,  3  Mass.  476:  "Of  Ibeaa 
Btatules  a  practical  construction  early  and  gen- 
erally obtained, — that  in  the  power  to  dispose 
at  lands  was  included  a  power  to  sell  and  con- 
vey the  common  lands.  Large  and  valuable 
estates  are  held  in  vsrlous  parts  of  the  Commoa- 
wesltb,  the  titles  to  which  depend  on  thia  con- 
struction. Were  the  court  now  to  decide  that 
this  construction  ia  not  to  be  supported,  very 
great  mischief  would  follow.  ...  We  can- 
not shake  a  principle  which  in  practice  has  ao 
long  and  so  extensively  prevailed.  If  the  prac- 
tice originated  in  error,  yet  the  error  ia  now  aa 
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commoD  that  It  miut  bave  the  force  of  law. 
llie  legal  grouod  on  nbicb  tbis  prorlsina  U 
now nipported  iHtballoDgBiiilGontiaued  lunge 
furn  idles  a  con  tern  poreneoua  cooslruclion 
wbicb  mnst  prevail  over  Ibe  meie  tecbnical 
ioiport  of  Ihe  words." 

Wfl  cite  Mr.  Juttia  Blackimm  as  follows  in 
JSn.  V.  JiutUe*  9f  Buftex,  3  Beat  &  8.664:  "1 
think,  bUo,  tbat  Ibere  are  cases  \a  wbicb  a  mia 
taken  notion  of  the  law  has,  no  mailer  whf, 
become  so  generally  accepted,  and  been  «o 
acted  upon,  u  to  reoder  tl  probable  that  busi- 
ness has  been  reg^ulaled,  and  Ihe  position  of 
parties  altered,  tn  consequence;  and  in  sucb 
cases  we  may  hold  that  the  general  acceptation 
of  the  mistake  has  made  that  law  which  was 
originallj-  error.  CommvnU  wror  faeit  jut. 
But,  then,  I  think  that,  before  we  act  upon 
thia  priuciple,  we  ought  to  see  it  cicarlj  made 
oal  that  the  error  has  been  commonlj  accepted, 
tod  that  the  nature  of  the  easels  such  ibat  par- 
lies are  likely  to  have  acted  upon  the  miatake, 
and  BO  altered  their  righta  and  ^itioD." 

iartf  Brougham,  Vn.,  says,  in  Detayiut  », 
NobU.  S  Rube.  &  H.  405:  "If  it  be  true  that 
flfen  a  prevailing  error — nhai  has  been  called 
a  common  or  univeraal  error— may  be  said  to 
make  the  law,  thia  at  least  may  be  allowed  to 
be  a  eoand  foundation  of  the  doctrine  I  am  ro- 
fetring  to,  namely,  that,  unless  a  great  and 
manirest  deviation  from  principle  shall  have 
been  committed,  it  may  create  much  further 
mischief  to  reverse  an  Individual  case  by  way 
of  correcting  a  slight  error.  If  that  error  has 
been  acted  upon  for  a  long  seriesof  rears,  than 
to  leave  It  b«  it  standsi  more  especially  If  Ihe 
opinions  of  lawyers  and  the  decisions  of  JudEes 
have  been  ruled  by  it,  and  If,  upon  the  anuo- 
gles  of  that  case,  the  same  principle  has  been 
teeogDized  and  adopted  in  other  cases  connects 
ed  with  and  relating  to  it."  The  learned  chan- 
cellor above  calls  a  common  error  a  universal 
error,  and  speaks  of  the  opinions  of  lawyers 
and  tbe  decisions  of  judges  l>eing  ruled  bv  It, 

In  Be  WiU^  IVarjIeM,  22  CaH  71.  thecnnrt 
soys:  "Courts  feel  tliemselves  cooslralned  to 
uphold,  where  it  is  possible,  contemporaneous 
interpretation  of  statutes,  under  which  inler- 
prelatioD  rights  of  property  have  for  many 
years  been  acquired. 

In  the  case  of  Panatid  r.  Jbnu,  1  Cal.  4SS, 
tbe  court  cites  with  approval  a  Spaoisb  au- 
thority. Esriche's  Derecho Eapanol, as  tollows: 
"Legilimate  custom  acquires  the  force  of  law, 
not  only  when  there  Is  no  law  to  the  cootrnry, 
but  also  when  Its  effect  is  to  abrogate  any  for- 
mer law  which  may  be  opposed  to  it,  as  well 
as  to  explain  that  wbicb  is  doubtful.  Hence 
it  la  saia  ibat  there  may  be  a  custom  without 
law,  in  opposliion  to  law  and  according  to 
law." 

Counsel  for  nspoodent  has  urged  tbUopinlon 
Id  his  argument.  We  besiTate  to  adopt  the 
views  therein  conl^ned,  however,  to  tbe  extent 
that  a  common  error  can  have  tbe  effect  to  ab- 
rogate a  positive  statute,  except  under  most 
extraordinary  circumstances,  of  which  we  now 
have  no  knowledge.  The  California  decision 
was  made  In  the  earliest  history  of  tbe  Jurispru- 
dence of  that  State,  when  It  had  juai  fallen 
heir  to  much  that  was  Spanish,  and,  along 
wltb  the  rest,  perhaps  some  customs  that  were 
not  (o  valuable  sa  other  porttoas  of  the  ioberi- 
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tance.  We  have  reviewed  tome  of  tbe  leading 
cases  in  which  the  maiim  under  consk1enlia& 
has  tteen  discussed  and  applied,  with  tbe  view 
of  discovering  what  the  current  opinion  would 
be  as  to  the  ^cts  in  Ibe  case  at  bar.  See  al«> 
Ihe  cttaet  cited  in  the  foregoing  anthori ties,  and 
also  BrooDi,  Leg.  Haz.  •141;  Corn  ExeA.  BanJt 
T.  A-aaaa  Bani,  Bl  S.  Y.  74;  Baiard  r.  Mar- 
(in,  3VL  77. 

It  is  not  possible  to  deduce  from  the  authori- 
ties infleiitile  rules  governing  the  practical 
scope  of  the  maxim,  e^ntmunu  error  faeit  jut. 
The  decisions  tend,  however,  towards  a  few 

Sneral  principles,  each  of  which  principles 
8  at  some  time  been  Invoked  id  some  case, 
but  not  all  of  them,  perhaps,  in  the  same  case. 
In  every  case  we  find  some  of  them  applied, 
while  in  some  cases  some  of  them  may  t>e  dis- 
regarded. We  cannot  lay  down  rules,  any  oott 
of  which  would  be  decisive  of  every  tsse.  But 
we  state  ibe  following  principles,  wilb  tb* 
sugi^estion  that,  if  an  iodividua]  case  fell  wiib- 
to  the  purview  of  all  of  tliem,  there  would  be- 
no  difficulty  with  themaiim,  and  that,  in  pro- 
portion as  the  facts  of  a  case  depart  from  Ihfr 
principles  announced,  the  difficulty  of  applica- 
tion is  increased.  Every  case  depends  upon 
its  own  facts.  The  rules,  as  we  conceive  iliem 
to  be,— rules  fleiible  in  their  nature,  and  sub- 
ject to  the  qualifications  above  suggested. — 
are:  (1)  The  common  error  must  be  one  hav- 
ing some  juiliciat  or  professional  recognition, 
approved  or  tolerated  by  decisionsof  judges  or 
opinions  of  lawyers;  or.  to  put  the  rule  1p» 


We  further  qualify  the  rulo 
in  this,  that  common  error  may  possibly  have 
Ihe  lawmaking  power,  when  supported  by  lay 
opinion  Only,  provided  that  other  rules  may  tw 
forcibly  applied.  (2)  Courts  will  not  lightly 
or  incoDsideralelv  allow  a  common  error  \a 
subvert  a  rule  of  law,  or  abrogate  a  positive 
statute.  <3)  Tbe  error  must  be  a  universal  ot 
very  general  one.  The  nearer  universal,  the- 
more  forcibly  will  It  address  itself,  09  a  law- 
maker, to  tbe  aoproval  of  courts.  (4)  Tlie  ac- 
quiracence  In  tbe  common  error  has  involved, 
or  there  depends  upon  It,  large  property  inter- 
ests. (5)  The  error  must  be  one  tbst  people 
have  relied  and  acted  upon,  and  have  fixed 
their  rigiits  and  posiliona  ibereby.  (6}  The 
longer  the  error  has  existed,  the  greater  force 
II  has.  {7}  The  error  must  be  clearly  proved. 
(8)  Tbe  error  must  be  one  in  the  observing, 
coDHlniing  or  interpreting  law,  and  not  an  er- 
ror in  dirtctly  disobeying  and  abrogaling  that 
which  is  law. 

We  have  called  the  above  suggesllona 
"rules."  but  the  word  "rules"  must  be  received 
with  the  limitations  above  laid  down.  If  Ibe 
faots  in  the  case  at  bar  met  the  requirements 
of  all  these  rules,  or  if  they  fell  fairly  within 
them,  we  sLoEild  affirm  the  judgment  below. 
But  let  us  examine  the  facts  in  the  order  in 
which  we  have  staled  the  rules:  (1)  The  al- 
leged common  eiTor  In  the  location  notice  in 
question  never  received  approval  or  toleration 
by  judicial  decision  or  legnl  opinion.  Th« 
form  of  verification  waa  adopted  simply  by  a 


few  prospect! 
It  any 


a  part  of  the  Territory,  witb- 

from  any  source  that  it  waa 

Tbe  United  States  and  territorial 
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We  heaEtale  to  admit  tbat  SS  per  c«nt  of  tlie 
mloing  locator*  of  one  county  of  a  vast  terri- 
torv  can  by  ttielr  onn  nnRuthorizecl  practice 
abrof^te,  repeal  and  nullify  a  pOBitive  law. 
(3)  So  far  from  the  error  Iwing  general  or  uni- 
versal among  the  people,  it  was  limited  to  a 
very  BmHll  nutaber.  {4)  II  is  not  shown  (hat 
large  properly  IntereBls  depend  upon  the  up- 
holding of  Ibis  location  notice.  Only  288  of 
these  notices  are  found,  and  these  all  In  t'wo 
years.  Tbfswaatenyeaisago.  In  tbe  history 
of  mining  prospecting,  ten  years  will  Bee  the 
valuable  miQes  patented,  and  the  others  aban- 
doned or  re-located.  They  are.  In  either  in- 
stance, bevond  Ibe  necessity  of  relying  upon 
the  defective  location  notice.  (5)  ft  does  not 
appear  that  any  considerable  number  of  per- 
sons baTB  reliea  upon,  or  sought  to  fix  their 
rights  upon,  the  alleged  common  error.  (8) 
The  error  existed  but  a  short  time.  It  attained 
its  height  months  before  the  location  of  defend- 
ania.  From  March,  1880,  it  rapidly  waned 
into  desuetude,  and  disappeared  with  the  de- 


fendants' location,  December  32.  (7)  The  er- 
ror was  clearly  enough  proved  so  far  at  tt 
went  (81  The  error  did  not  consist  In  any 
effort  to  oljserve,  construe  or  Interpret  the  law 
of  Congress  or  the  Territory.  It  was  rather  a 
direct  diaotiedience  of  those  laws.  To  construe 
or  interpret  a  statute  is  to  read  it  for  [he  pur- 
p<ise  of  ascertaining  its  meaniof;  and  effect. 
He  cannot  be  said  to  construe  or  interpret  who 
clearly  dlsre^rds  the  law.  That  Is  not  con- 
struing. It  la  refusing  [o  do  so.  It  is  defying 
the  law.  We  arrive  at  the  opinion  that  the 
facts  In  the  case  at  bar  are  almost  wholly  in 
conflict  with  all  the  principiea  governing  the 
application  of  eemmvnii  aror  faeitjut.  The 
diBirict  court  erred  in  instruction  No.  3,  re- 
cited above,  upon  Ifae  subject  of  common  er- 
ror. The  action  of  the  court  in  this  matter  of 
the  alleeed  common  errorwas  objected  to,  and 
exception  aaved  in  other  manner  as  veil  aa  In 
the  instruction  referred  to. 

The  judgment  it  rerierted,  and  tht  eate  r*- 
matidMfor  a  tuv>  trial. 

Blsika,  OA.  J.,  and  Hafwood.  /.,  ooncnr. 


IOWA  8TJPREMB  COURT. 


OITT  OP  OSAGE,  Appt. 
(....Iowa....) 

1.  A  TMf™'"^"  ■onrctt  of  tltl«  will  not  pi«- 
vent  a  lubeeguent  Rrantee  In  poasoBlon  of  prop- 
erty from  olalmliiK  advenelr  to  a  prior  one, 
where,  although  ha  olalms  under  a  deed  trom  the 
nme  person,  eooh  Instota  that  the  deed  of  the 
other  >■  Invalid  and  pimni  nn  tit  In 

B.  A  cltrU  estopped  to  sat  op  »Brel»lBi 
to  land  dedicated  to  pulillo  use,  but  never  used 
bf  the  pubUo,  where  It  baa  permitted  a  penon  to 
oooapx  It,  and  hai  levied  and  ooUeoted  ot^  tazea 
thereon  •■  hli  private  proper^. 

APPEAL  by  defendant  from  a  fudgment  of 
the  IJlBlrict  Court  for  Mitchell  County  in 
favor  of  plaintiff  in  an  action  brought  to  quiet 
the  alleged  title  of  plalntiS  to  c^taln  landa. 
JJIrmtd. 

The  case  sufficiently  appears  in  the  opinlOD. 

Mr.  Ii.  H.  Ryee,  for  appellant: 

A  party  cannot  recall  a  statutory  dedication' 
once  maae  in  any  way  except  that  provided  by 
statute;  Ibis,  too,  where  there  bad  not  even 
been  any  act  of  acceptance  1^  the  Cily  orpub- 
Hc. 

Laie  Viea  v.  Lt  Bahn,  120  111.  93,  6  West. 
Rep.  768;  Weeping  Water  v.  Eeed.  31  Neb. 
281:  Bakfr  v.  St.  Paul.  8  Minn.  491. 

tfntil  the  time  arrives  when  any  street  or 
part  of  a  street  Is  required  for  actual  use,  and 
When-the  public  authorities  may  be  properly 
called  npon  to  open  it,  no  mere  nonuser  for 
any  length  of  time  will  openueas  an  abandon- 

JieiUii  T,  Bieine,  SI  Wis.  536;  Lee  t.  Mdtmd 
Station.  6  West.  Rep.  826,  118  HI  801;  Daiji 
SL.R  A. 


T.  Ailing.  40  Conn.  41D;  BentHate  v,  Siintii»e, 
1  Gray,  310:  ilfsMr  v.  Fbrtland  Oaile  EL  Co.  1 
L.  R.  A.  SCS,  16  Or.  BOO;  Lake  View  t.  Lt 
Bahn,  gttpra-  Shea  t.  Ottumwa,  67  Towa,  89; 
Waterloo  v.  Union  MiU  Oa.  73  Iowa,  437. 

Were  this  an  action  between  individuals,  it  la 
exceeding  doubtful  at  least  if  appellee  could 
recover  here  upon  hie  plea  of  adverse  posses* 
slon  and  Statute  of  Limitations.  The  pre- 
BumptioQ  of  law  la  that  such  posaeasions  are 
taken  and  held  in  aubordination  to  the  true 
owner's  title, 

Sydnor  v.  Palrn^,  29  Wla,  251;  GruSs  v. 
WiUm,  84  Iowa,  148;  Pownal  v.  Tay'or,  10 
Leigb,  173,  84  Am.  Dec  725;  Irtine  v.  MeRee, 
S  Humph.  5G4,  43  Am.  Dec.  408;  Bung  v. 
Shonebener.  2  Watts,  28,  28  Am.  Dec,  96;  8t. 
Luk^e  Church  V.  Mathewt,  4  Desaus.  E78,  6 
Am.  Dec.  627;  BehiealOaek  t.  Ohieago,  i£.  (ft 
St.  P.  B.  Co.  60  Wis.  293. 

This  entire  so-called  adverse  possession  has 
not  been  one  essentially  hostile.  Mere  fenc- 
ing, ordinary  occupancy  for  farming  purposes, 
are  not  alone  sufficient. 

Plimpton  v.  Omtierte,  48  VL  713. 44  Vt.  158; 
Kenu  V.  MnEean,  8S  Oal.  411. 

The  law  conatrues  such  acta  alone  as  being 
permitted  by,  and  subordinate  to,  Ube  true 

Ohack  V.  Aarora,  98  Ind.  107;  Carter  t.  La 
Orange,  60  Tex.  680. 

So  the  law  construee  or  presumes  the  con- 
linned  pOBsesalou  of  the  (niglnal  grantor  as 
agaioEt  the  original  Kraotee. 

McDunn  v.  Da  Moinee,  84  Iowa,  467- Z<wr> 
more  v.  JUaguoketa.  SO  Iowa,  868;  Soae  r. 
BeekeU.  80  Ind.  154. 95  Am.  Dec.  678.  and  noU; 
SiAafmnan  y.  O'Brien,  28  Md.  665,  92  Ajn. 
Dec  708;  Bettrs  v.  i&oteru,  t  West  Bep.  577, 
108  Ind.  281. 

This  presumption  cnntinuee  to  obtain  untU 
said  original  grant(»,  or  some  one  of  hia  gntnV' 


lowi.  BUPIIUIK  COUBT. 
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em  after  the  flnt  grantee,  make*  an  express 
claim  of  a  hostile  title, — "ezprusBlydeQleslhal 
■   cTsaid  flnrt  aranlee." 

Mayet  v.  Fnv,  54  Wii,  030;  Lake  View  t.  T^ 
SaAn,  tvpra:  Allen  t.  Allen,  58  Wia.  210; 
Bo^ike  T.  A  norm*,  36  Wu.  844;  KDria  v.  Mo 
Sean.  65  Cal,  411;  Kemt  t.  Dean,  71  Cal.  655; 
Maye*  y.  Bianton,  67  Tex.  245;  Parnard  t. 
Roane  Iron  Co.  B5  Teon.  1S9;  HinlUev.  Daven- 
sort.  38  Iowa,  858. 

And  due  knowledge  or  notice  thereof  must 
be  brougbi  or  proTec  home  to  tbe  bolder  of 
the  legal  title. 

Dailon  T.  Fargo,  4S  Micb.  15S;  Smith  t. 
Stereni,  89  IlL  fijl:  Dane  t.  Boicmar,  56  Hisa. 
ffH-.MorriU  v.  Titeomb,  8  Allen,  100;  Alexan- 
der Y.  V/heeUr,  69  Ala.  832;  Bartlelt  t.  £^(v?r, 
66  Wis.  S30;  ESt^rman  v.  Kane,  86  N.  Y.  67; 
Wheding  v.  CantpbeU,  12  W.  Va.  86,  17  Am. 
L.  Bes.  N.  8.  SM. 

And  tbeadverse  boldlag  must  be  under  color 
of  title  or  cleim  of  right  not  derived  from  tbe 
original  grantor  or  grsntora  but  from  some 
Otber  foreign,  indepeiidcDt  source. 

Schwallback  r.  Chkago,  M.  &  St.  P.  R.  Co. 
tvpra;  B"Vte  t.  MeCormick,  67  N.  T,  810; 
I'ope  V.  Haumer,  74  N.  Y.  240;  WiUchui  v. 
Lane,  8T  Barb,  244;  Oilliam  v.  Bird.  8  Ired. 
L.  280,  40  Am.  Dec.  879,  and  noU;  Carhres  v. 
WiUU,  7  Allen,  364.  83  Am.  Dec.  688;  Itxmtv. 
Amidon,  4  Ulll,  345,  40  Am.  Dec.  28S.  and 

Faj'ment  of  taxes  for  d(y  and  cnuntj  pur- 
poses does  not  conclude  tbe  public  from  claim- 
iag  tbe  use  of  the  land  for  a  public  street. 

Chieago  \.  Wright,  69  Tl.  819;  Lemon  t. 
Bayden,  13  Wis.  169;  Wyman  v.  StaU,  Id.  663; 
Lake  View  r.  Le  Hahn,  tupra;  Winona  v.  Huff. 

11  Minn.  119;  Ban  Lenitdro  v.  Le  Breton,  T3 
Cal.  170;  Lee  v.  Mound  Station,  tapra;  Ilamil- 
ten  V.  Chieago,  B.  &  <i.  R.  Co.  124  Tl  285; 
Kenjiedy  v.  Cumberland.  K  Md.  614;  liaker  v. 
John>ton,  21   Mich.  818;    Wilder  v.  St.  Paul, 

12  Minn.  £09.  310. 

The  plea  of  adverse  posseBsion  and  the  Stat- 
ute of  Limitations  i»  of  no  arail  agalost  tbe 
Cllj  and  tbe  public. 

Alton  T.  Iliinoi»  TVnnsp.  Cb.  12  III.  38; 
Oritnoy  Y.  Jonee,  76  HI.  231;  Loqan  County  \. 
Lineoin,  81  111.  158;  Lee  v,  ,Vovnd  Btaiion, 
tupra;   PiaU   County   v.  Goodcll,   97   HI,   84; 

VieMmrg  t.  Marahall,  69  Miss.  563;  Simt  v. 
Franl^ort.  7B  Ind.  446;  Com.  v.  Mo<n-e}iead.  10 
Cent.  Rep.  611,  118  Pa.  844,  4  Am.  St.  Rep. 
BOB;  Uoaiiley  v.  San  Francitco,  50  Cal.  26.'); 
FeopU  T,  i%j«,  63  Cal.  437;  Orogan  t.  Hay- 
vard,  4  Fed,  Rep.  161:  San  Leandro  v.  Le 
Breton,  lupra;  St.  Vincent  Female  Orphan 
Aeylum  t,  I'rey,  78  N.  Y.  108;  Reilly  v. 
Racine,  61  Wis.  526;  Benthaw  v.  Bunting, 
I  Qrav.  208;  Arundil  t.  MeCvlloch,  10  Mass, 
70:   Jay  V.   WhtUhel,  78   0»,  786;   QmiK-l  t. 

Yovnn,  74  Ga,  694;  2  Dillon.  Mun.  Corp.  par. 
683;   Waterloo  v.  Union  Mil!  Co.  73  Iowa,  437; 

W/ieeling  v.  Campbell,   13  W.  Va.  86,  17  Am. 
L.  Rcfr,  N,  8.  89a,  note. 
Mr.  a.  E.  Harah,  for  appellee: 
By  rcaaoD  of  tbe  lev;  and  collection  of  taxes 
■upon  said  properly.  Including  tbe  slreefs,  al- 
leys and  public  square,  tbe  defendant  City  and 
public  cannot  now  deny  plaintiff's  title  thereto. 
Adami  County  v.  Buriiivton  A  M.R.  B.  Co. 
80  Iowa,  607;  Audubon  Oounty  t.  American 
9L.R.A. 


Emigrant  Co.  40  Iowa,  460;  Attttin  t.  Brttntr 
County,  44  Iowa,  165;  Simplot  t.  Bubuqiu,  49 
Iowa,  630;  Dillon,  Mun.  Corp.  §  633;  Ihmi*  y. 
NdbU,  SO  Iowa.  618;  QeteiieU  y.  Benedict,  67 
Io<ra,  121. 
The   actual,   open,   boetlle  and   cnnllnnoui 


makes  plaintiff's  title  thereto  full,  compleie  and 
absolate.  Knowledge  or  notice  of  such  pos- 
session need  not  be  Inxjugbt  home  to  tbe  holder 
of  tlie  legal  title. 

Clou  V,  Samm,  37  Iowa.  B08,  610;  Teaboui  y. 
DanieU,  83  Iowa,  158,  161, 

Plaintiff  could  claim  adversely  although  he 
derived  bis  title  through  subsequent  grantees 
of  defendant's  grentir, 

SehvmWMek  v,  Chieago,  M.A8t.P.  R.  Co.  69 
Wis.  293.  See  also  KennOeek  Purehate  y. 
Springer,  4  Mass.  416.  8  Am.  Dec.  227. 

Tbe  Statute  of  Limitaliona  may  be  invoked 
against  a  municipality  or  tbe  public  under  cer- 
tain circumstances. 

Wheeling  v.  fampbdl,  12  W.  Va.  86,  17  Am. 
L.  Reg.  H.  8.  886;  Mnndtetter  Cotton  MilU  y. 
ManeXaler.  26  Gratt,  83o:  Richmond  v.  Poe,  24 
Qratl.  149;  CHneinnati  v.  Pint  Presbyterian 
CJivreh,  8  Ohio,  288;  Cineinaati  y.Erane,  5 
Oblo  SL  604;  Lane  v.  Kennedy,  13  Ubio  St.  42; 
St.  Charlea  County  v.  Poirell,  33  Mo.  S25;  St.  - 
Charlee  Tap.  School  Direelon  y.  Goergei,  60 
Mo.  104;  Peoria  y.  Johneton.  68  III.  45;  Chieago, 
R.  L  &P.R.  Co.  Y.  Joliet,  79  III.  40;  Illinoit 
Gent.  R.  Co.  T.  Bonghton,  1  L.  R.  A.  318,  126 
III.  233:  North  Bempetead  v.  Bempetead,  % 
Wend.  \Q0;  Denton  v.Jaekton.  3  Jobns.  Ch. 
330,  1  N.  Y.  Cb.  L.  ed.  391;  Hagtrard  v.  Man- 
7er.  70  Cal.  476;  Oreoory  v.  Knight,  60  Micb. 
61;  Mieuber  v.  Bild,  47  WU.  340;  Bella  y. 
Scholte,  34  Iowa,  383,  sustained  and  followed 
by  Implication  in  Liverraore  v.  Mnquokela,  ZH 
Iowa,  358:.lfi^i*«nn  y.  De*  Moinee,  84  Iowa,  487; 
Broan  v.  Jointer,  44  Iowa,  388,  and  ezpresalv 
followed  in  Darie*  v.  Burner,  46  Iowa,  574; 
Simplot  T.  Dubuque.  49  Iowa.  680;  Bell  v.  Bur- 
lington. 68  Iowa.  308,  299;  Orr  v.  O'Brien,  77 
Iowa.  2S3. 

Nonuser  coupled  with  an  adverse  holding 
by  a  claimant  for  tbe  statutory  pt-riod  of  len 
years  is  conclusive  of  forfeiture  and  abandon- 

Waterloo  Y.  Union  MiU  Go.  73  Iowa,  487, 
The    rule    applicable    between    Individual* 

should  be  enforced  here, 
Lueat  V.  Bart,  5  Iowa,  415;  BullU  Y.NobU, 

86  lowR,  618;  Potter  y.  Eigelou),  34  Iowa,  879; 

(kmpbeii  T.  Mayei,  88  Iowa,  9, 

Beck,  J.,  delivered  the  opinion  of  (he  court: 
1.  The  plaintiff  claimsto  bold  ihelille  to  tbe 
land  In  controversy,  and  alleges  that  defendant 
sets  up  an  adverse  title  thereto.  Tbe  defend- 
ant in  its  answer  alleges  that  tbe  land  in  ques- 
tion was  platted  and  kid  off  in  lots,  streets, 
alleys  and  a  public  square,  and  that  the  streets, 
alli-ys  and  public  square  were  ta  that  way  ded- 
lcat>.-d  U>  Uie  public  use.  It  Is  not  claimed 
that  defendant  liolds  the  title  of  anr  of  the 
lots,  and  the  only  claim  or  interest  It  has  Is  a* 
a  representative  of  the  public,  or  aa  a  munici- 
pal corpomtion  having  charge  and  control,  for 
the  benellt  of  the  public,  of  land  dedicated 
to  public   uae,  as  streets,  alleys  and  public 
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rroundB.  It  does  not  appear  thnt  any  of  the 
lots  laid  off  on  Ihe  land  in  queBlion  bare  been 
solij,  or  IbBt  defeodant  1b  tbe  representaiiTe  of 
the  owners  of  auch  lots,  or  llie  guardEau  of 
their  InIereBls.  The  plaintiff  pleads  variom 
defeuBPB  to  defendant's  claim  thai  a  part  ot  tbe 
laod  has  been  dedicated  to  the  public  use,  and 
la  held  subject  thereto.  We  find  it  necessary 
U)  cunsider  hut  two  defensea,  aa,  in  our  opin- 
ion, the  decision  of  the  rase  turns  thereon. 
OlheT  defi-naes  will  not  be  stated  nor  considered 
in  this  op!  Dion. 

S.  Plaintiff,  In  his  anawpr  to  defendant's 
claim,  pleads  tbe  Statute  of  Lfmitstiona  im  a 
defense  lo  the  action,  allefjin^  that  he  haa  been 
for  thirty  years  in  tbe  acluaH  open  and  notori- 
ous posscsstoQ  of  the  land,  wliicb  bos  been  ad- 
verse to  defendant,  and  the  claim  It  lela  up  to 
Ibe  land.  The  facts,  biieSy  stated,  are  these: 
Snrah  E.  Uoore  entered  tbe  land  in  1854.  Iq 
1855  ehc  untied  with  her  husband  iDCOnvDvIng 
the  Innd  to  Eaton  and  Jenkins  for  the  purpose, 
expressed  in  tbe  deed,  n(  causing  Ihe  land  to 
be  lafd  off  ioto  village  bts  by  the  ginntees  in 
tbe  deeil.  It  seema  to  be  a  deed  nitb  eondl- 
tinns  ereallng  a  power  and  trust.  This  deed 
is  not  acknonledeed.  It  was  duly  recorded. 
Tlie  owners  of  other  tracts  ot  land  united  with 


«nus«.-d  a  plat  of  the  land  to  be  filed,  showing 
lois,  alreels,  alleya  and  a  public  squaie.  This 
■was  in  1855.  Oiijeciions  are  made  to  the  refr- 
ularity  and  suftlciency  of  tbe  plat,  and  Ibe  act 
of  dedication  br  the  ownera  of  the  land,  in- 
dorsed on  the  plat.  Mn.  Moore  continued  In 
tbe  possensJoD  of  the  land  until  187),  when  she 
<Mnveyetl  il  to  one  under  wbom  plaintiff  claims. 
Plaintiff  now  claims  tb at  be  and  bU  grantor, 
and  those  under  whom  Ibev  claim,  have  been 
In  the  actual,  open  and  notorious  possfssion 
«f  the  land,  claiming  tbe  title  thereto  against 
all  men.  It  appears  that  the  land  has  been 
used  and  cultivated  as  a  pari  of  a  farm.  The 
streets  and  alleys  have  never  been  opcnfd.  and 
the  public  square  has  not  l)een  occupied  by  thfi 
public,  but  lias  been  In  cultivation  as  a  part  of 
a  rartn.  Pluintiff  insists  that  he  and  Ihose  un- 
der whom  he  cloima  have  been  in  advene  poa- 
n  o(  the  land,  and  tliat  defendant's  rlaim 


clatma  under  Hra.  Moore  by  a  subaeqiieut 
veyance,  his  title  cannot  be  adverse  to  tbe  City, 
whose  claim  is  ha>^  upon  a  prior  conveyance 
executed  by  her;  tbat,  as  plaintill'B  and  derend- 
ant's  tllle  have  a  common  source,  frnm  the 
same  grantor,  Mrs.  Moore,  plaintiff's  ttlle  can- 
nolbe  adverse  lodefendant'sclaim.  Weknow 
DO  rule  recngnized  in  this  State  extending  so 
far.  If  there  were,  no  case  of  adverse  holding 
could  arise  in  this  Slate,  where  all  Lilies  are  de- 
rived from  (he  government.  No  title  not  ca- 
ps hie  of  beiUK  traced  back  lo  the  government  la 
valid  here,  for  all  title*  have  their  origin  in  Ihe 

Svernment,  which  la  often  reached  Ihrougb 
ver  mean  conveyances  than  were  executed 
in  this  case.  Tbe  rule  which  counsel  presents, 
we  think,  cannot  extend  further  Ihnn  to  ex- 
clude- the  doctrine  of  adverse  holding  from 
CHSea  wherein  the  parties  hold  under  the  same 
title,  these  title*  meeting  in  a  common  source. 
In  aach  a  muineT  as  tbat  one  la  held  to  be  In 
«L.  R.A. 


Bubordinattnn  to,  or  dependent  upon,  tbe  other, 
and  not  independent  of,  or  In  conflict  thereto. 

In  the  case  before  us,  plaintiff's  and  defend- 
ant's title  nowhere  meet  in  a  common  source. 
It  la  true  tbev  are  bith  traced  to  Mn.  Moore. 
Each  party  claims  under  a  deed  executed  bv 
ber,  but  each  insists  that  her  deed  under  whica 
the  other  claims  is  invalid,  and  does  not  pass 
title,  and  the  party  acquires  no  title  under  it. 
With  tbe  deeds  executed  bj  Mrs.  Moore  the 
conflict  of  title  begins.  Tbe  reapective  parllea 
holding  tbe  titles  originally  under  her  deeds 
bold  adversely,  and  in  conflict  with  each  other. 
It  cannot  be  said  that  plaintiff  does  Dot  hold 
adversely  to  defendant,  because  Mrs.  Moore 
herself,  while  In  posBcssion  of  Ihe  land,  woultl 
not  be  Te^rded  as  holding  advertielv  to  de- 
fendant But  the  same  cannot  be  said  of  her 
grantee,  underwbooi  plaintiff  claims.  He  en- 
tered upon  the  land  undur  a  title  in  conflict 
with  defend  ant's  claim,  and  held  It  adversely 
thereto.  He  held  color  of  title,  for  bla  claim 
was  based  upoti  a  deed  valid  in  form,  under 
which  he  eotpred  and  held  the  land.  His  pos- 
session thereto  was  adverse  ai  to  defendant. 
The  public,  whose  right  to  the  use  and  occu- 
pancy of  tbe  land  Is  attempted  to  be  established 
by  defendant,  as  tbe  representative  ct  the  pub- 
lic, bases  it  in  this  action  upon  tbe  facts  and 
doctrines  of  the  law  above  recited,  I^ita  v. 
Sehollt.ii  Iowa,  203;  Daviet  v.  Jlwbner,  45 
Iowa,  B74. 

FnirrtooT.  Pnton  JfiH  Cb„7aiowft,487,  Is 
not  in  conflict  with  thefe  viewa, 

8.  The  defendant  was  not  organiEcd  as  a 
City  until  1871,  and  has  taken  no  steps  to  open 
the  Btretts  and  alleys,  or  to  secure  tbe  occu- 
pancy by  tbe  people  of  tbe  public  square,  but 
during  all  the  time  has  assessed  tbe  land,  and 
levied  taxes  thereon,  and  collected  them. 
Prior  to  the  Inmrporstion  of  defendant  as  ft 
City  tbe  plnlntil,  or  those  under  whom  be 
claims,  paid  the  taxes.  Prior  to  IS67  the  land 
was  sometimes  taxed  as  lots,  sometimes  de- 
scribed on  the  lax-list  according  to  the  govern- 
ment aubdlvii'ions,  and  tbe  conveyances  of  the 
land  described  it  as  lots,  according  to  the  plat. 
The  deed  executed  by  Mta.  Moore  and  ber 
husband  desmbes  the  land  by  the  congres- 
sional subdivisions,  nnd  also  aslots,  according 
to  tbe  plat.  Subsequent  to  1867  tbe  laud  waa 
denrdlied  upon  the  tax-list  by  tbe  government 
subdivisions.  Tbe  public  square  and  the 
streets  and  alleys  were  In  Ibis  manner  aub- 
iected  to  taxation.  It  does  not  cleurlj  appear 
for  what  years  tbe  corporation  taxes  were 
levied  and  collected,  but  we  think  each  year 
after  tbe  Incorporation  of  the  City  in  1871, 
and  crr'ninly  after  1876,  it  levied  and  col- 
lected lo^es  upon  the  land,  describing  It  ac- 
cording to  the  government  subili visions.  De- 
fendant la  charged  by  law  with  Ihe  control  of 
the  atreela,  alleya  and  public  grounds  wlltain 
its  borders,  and  may  vacate  tbem  and  restore 
them  to  private  use.     Code,  g  464. 

It  may  exercise  the  auihority  and  power  of 
taxation  over  private  properly  and  land  held 
by  individuals.  It  does  not  exercise  Biicb 
power  over  streets,  alleya  and  public  grounds 
within  Its  limits.  In  the  case  before  us,  It  has 
permilied  plaintiff,  and  those  under  whom  be 
claims,  to  occupy  tbe  land,  which  has  never 
been  subject  to  public  uae,  and  it  leviea  and 


Ihduha  Suprbkx  Coubt, 


Jno^ 


colleclfl  rity  taies  tberaon.  Tbe  law  regsrdi 
thu  as  a  declaralloD  bv  tU  acta  that  It  holas  no 
claim  to  tbe  land,  and  as  an  abandoDineDt  of 
all  claim  to  the  public  use  of  tbe  lands.  The 
Citv  Eaay  vacate  streets  and  other  publiclandi, 
and  restore  them  to  private  owners  by  propel 
action.  Tbe  same  eod  may  be  attained  I^ 
abandoameDt  and  nonuse,  and  bv  ' 


property.  The  City  will  be  estopped  to  setup 
any  claim  to  land  to  which  the  rii;bt  of  public 
use  has  been  abandoned  by  subjecting  it  to 
tazatJDQ  as  private  property.  Simplot  r.  Jhi- 
buqu4,  46  Iowa,  680. 


Upon  this  point  see  OeteMt  t.  BenaOet,  B7 
Ions,  131;  Adams  Oaunt^  ^.Bvrlingun  AM. 
K  R.  Co.  SD  Iowa,  SD7;  Audubon  Oettntg  v. 
American  Emigrant  Go.  40  Iowa,  460;  Aiutin 
V.  Bremer  County,  44  Iowa,  IBS. 

We  reach  the  conclusioa  that  the  action  la 
barred  by  the  Statute  of  Limitations,  and  that 
defendant  is  estopped  to  set  up  the  claim  of 
the  public  to  the  land  in  controversy.  Other 
questions  discussed  b;  counsel  need  not  be 
considered. 

Tht  Judffmtnt  of  (A«  JMtlriet  OovH  it  ^f- 


mDIANA  SUPREME  COUBT 


George  CORPS. 


1.  An  Ktteflk  upon  one  of  Mvera]  parngniplu 
of  a  oom^^nt  made  for  the  flrat  time  in  the  ar 
d^ment  of  ttron  will  be  HDavalllDKi  even  al- 
tbouKh  tlie  parasraph  uealled  to  rodloail;  deteo- 


l  thKt  plAlntUr  bad  no 
tatowledfe  of  tbe  d*iig«r  of  oonUDulnf 
Id  tbe  aervlae  of  bla  employer,  wblcb  existed  bo- 
OBUse  ol  tbe  latter's  failure  to  provide  sultatda 
maoblnerr  andoompetent  workmeOtls  Deoesaaiy 


to  wanant  a  reooverr  forlajuitse  attecad  to  hav* 
resulted  &om  such  failure;  otberwlae  It  wiu  b» 
anumed  that  Hie  danger  was  known  to  and  la- 
sumed  br  tlM  uupIotS.  An  sUeBaUoa  of  ties- 
dom  from  fault  to  no),  sufflolent  for  this  purpoM. 
I-  In  plMKUnf  ■  pHlntm  must  sEate  all  tbe  faota 
essentkl  to  a  oause  of  aotlou;  If  any  material  faot 
to  laoUas  tbe  oomplalnt  will  so  down  before  a 


(June  m,  uoiu 

APPBAL  by  defendant  from  a  ludgment  of 
the  Circuit  Court  for  Clark  County  over- 
ruling s  demurrertotheoomplaint  inan  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.    Senentd. 


Hon.— Hiister  and  Mmant.'  kruiwle'lat  bii  Mrcont 
of  d^eottoe  and  dan«roiu  matMner)/. 

A  servant  doee  not  aaaume  any  risk  inoldent  to 
tbe  use  of  deteotlre  macblaery  or  appliances  of 
wUobhetolffnorank  Seeiwta  to  MrbHDT.  Loul»- 
Isna  B.  L.  *  P.  Co.  (Ia-I  T  L.  B.  a.  17%  Davla  v.  Bt. 
IiOUto,LH.ft8.  H.Co.  (Ark.lTL-B.  A.  288;  Foler  V. 
Pettee  Hachlne  WofIib  iMan.)  1  L.  K.  A.  Eil. 

It  to  the  dut;  of  LbemBsler  toloform  hto  aervant 
Of  Tislu  te  whioh  lie  Is  subjected  In  tbe  oourae  of 
hU  employment.  See  note  to  BraxU  Block  Goal  Oo, 
T.  Gaffoey  andJ  i  L.  B.  A.  860. 

Airdcn  0/ proof  on  ssTMnt. 

Negllgenoe  on  tbe  part  of  an  employer  to  not  to 
be  preaumed.  Autborltlee  olted  In  LoutovUlet  S.  A. 
*  C.  R.  Co.  V.  Banford,  IIT  Ind.  SBG. 

An  employ&to  reoover  for  Injuries  oausedby  de- 
feoUve  appllaoces,  must  prove  that  be  did  not 
know,  and  h^  not  equal  means  with  themast^of 
knowing-,  tbdt  the  appUanoea  were  defeoUve.    Ibid. 

A  servant  seeklDgto  recover  fur  an  Injury  baa  tbe 
burden  of  eetabliablng  ne^llgenoe  on  the  part  of 
tbe  mastf  r,  and  due  care  on  Us  own  part.  Texas 
*N.  O.  H.  Oo.  V.  Crowder  rTez.)  March  18,  IBBd. 

Tbe  burden  to  on  a  servsnt  allegloK  Uiat  buurlea 
were  sustained  by  bin)  In  o^nsequeooe  of  defective 
macblnery  or  apptlanoes,  to  prove  that  the  same 
was  defective,  Humphreys  V.Newport  News  ft  H. 
V.  Oo.  88  W.  Va.  136. 

A  railroad  employ^  snln^  the  oompany  tor  daro- 
s^eSfluslalnedln  bis  employment  has  tbe  burden  to 
Overoome  the  preeumptlon  of  law  that  defendant 
has  dlBCharged  Its  duty  toward  him.  I>y  showing 
negllBence  on  II«  part,  Uurrajr  v.  Denver  AB.Q, 
B.  Co.  11  Colo.  1E4, 

To  establlsb  oontrlbntorr  negUaenoe  of  a  servant, 
the  burden  of  proof  as  to  Us  knowledge  of  latent 
8L.R.A. 


dangler  to  on  the  msster.  Hyfaan  v.  Louisiana  ^ 
L.  4  P.  Ca  (La.)7  L.  R  A  171. 

It  Is  Incumbent  ui>on  a  railroad  employt  wbo .at- 
tributes bis  Injury  to  the  faot  of  brake-shoes  belnr 
worn  thin,  to  prove  tbe  fact  permitting  the  Infer- 
enoe  that  the  brake  could  not  be  applied,  or  that 
wben  applied  It  was  not  as  effective  as  It  should  or 
would  bave  been  with  thicker  brake-eboes.  Bmitb 
v.  Now  York  Cent,  k  H.  B.  R.  Co.  118  N.  T.  US. 

The  queetlon  of  nrgUgrence  to  one  of  fact  for  tha 
Jnry.taklnglnto  view  all  tbe  olrcumstanoea  of  the 
oue.  Nolanv.Brooklynaty*N.B.Oa.nN.Y.V; 
Horrtooov.BrieRCo.WIf.T.80r:  Hasulre  v.  Mid- 
dlesex R.  Co.  IIE  Maes.  W;  Vert  Obeater  &  P.  R.  Co. 
v.  UoBlwee.  IT  F.  F.  Bmlth,  811:  Heesel  v.  Lynn  * 
B.  a  Co.  S  AUen,  ffl(;  Wbarton,  Hes.  p.  888. 

Inturv  from  a«/eet1»e  or  donosroiwappUonasa. 

There  can  be  no  relief,  without  proof,  on  a  oon- 
troverted  queetlon.  Hu^ea  v.  flugbes,  8T  Ala.  MSl 

Tbe  general  rule  of  pleading  to  that  when  an  Is- 
sue to  properly  Joined,  he  who  aeserta  the  alBrma- 
tlve  must  prove  it  Slmonton  v.  Winter,  80  U.  A  ft 
Fet.l«l(BL.ed.TSI. 

When  an  amrmatlve  fact  to  averred,  on  wblcb 
the  title  to  tcllet  to  founded,  and  is  denied,  the 
burden  of  proof  rests  on  the  oomplalnant;  and  It  la 
iDcumbentOD  him  to  produce  suffiidentevidenoe  to 
satJafy  the  mind.    Long- v.  Olll.  80  Ala.  UB. 

'nie  party  on  whom  the  burden  of  proof  ta  any 
cause  rtnta  may  be  determined  by  oonslderlnr 
which  would  succeed  if  no  evidence  were  oBaml 
by  either  aide,  and  by  examining  what  would  ba 
the  effect  of  atrlklog  out  of  Hie  record  tbe  allega- 
tion to  be  prov»d.  Tbe  onus  must  be  on  tbe  party 
who,  under  such  tests,  would  tall  In  tbe  stllL  Por- 
ter v.  Bdll.  <B  Htos.  8BT. 


Hausatuos  W».tbr  C 


'.  NiOBOU. 


Wa-taon  for  ftppelUnt. 

Me»*Tt.  H.  Z.  Stmonard  Hid  Frftnk  B. 
Barke  for  appellee. 

Elliott,   J.,   delivered  the  opinion  of  tbe 

It  hsB  becD  ofleu  ruled  "bj  tbis  court  that  an 
■Itack  upon  one  oF  seventl  paraj^raphs  of  a 
cotnplafct  made  for  tbe  first  time  In  tbe  assign- 
ment of  errors  wilt  be  unavailing,  even  tliough 
ihe  parni^raph  assailed  may  I>e  radicBllj  defec- 
live.  Ttiis  seltled  doctrine  renders  it  unneces- 
sary for  us  to  coDsider  tbe  objections  urged 
against  tbe  first  paragrapb  of  tbe  appellee's 
complaint. 

The  second  paragraph  of  tbe  complatnt  was 
assailed  bj  demurrer  iu  tbe  court  below,  and 
'we  are  requireil  to  pve  Judf^ment  upon  It.    The 

enragraph  named  allcKes  that  the  plaintiff  was 
I  tbe  service  of  tbe  aefendant  as  a  Intmrer  In 
Ita  repair  shops  at  New  Albany;  (hat  the  de- 
fendant negli^nlly  employed  an  Inexpert- 
CDced,  un^kiUrul  and  tocompetent  person  to 
■upfrinteod  and  direct  tbe  work  !□  Its  shop 
and  tbe  work  upon  which  the  plointiff  was  en- 
gaped  at  Ibe  time  of  hig  injury;  tbal  the  work 
wliich  the  plaintiff  was  then  performing  was 
that  of  moving  tlie  large  driving  wbeela  of  one 
of  the  defendant's  iocomollvcs;  that  the  defend- 
ant negligently  failed  to  provide  a  sufficient 
number  of  competent  men  to  do  the  work  of 
moving  Buch  wheels;  that  tbe  defendant  negli- 
gently failed  to  furniah  aufflcient  machioery 
for  such  work,  in  that  it  failed  (o  furnish  blocks 
to  hold  such  wheels;  that  by  reason  of  the  care- 
leas  and  negligent  acta  of  the  defendant  a  pair 
of  driving  wheels  of  one  of  its  locomotives 
ran  upon  the  plaintiff's  hand  and  arm,  and  so 
injured  them  as  todeprive  the  plaintiff  of  their 
use';  that  the  driving  wheels  ran  upon  tbe  plaio- 
tiS  without  fault  on  bis  part,  and  the  injury  to 
bim  could  not  bave  been  avoided  by  the  exer- 
cise of  care  or  prudence  on  bis  part. 

It  is  settled  law  that  an  employer  must  use 
reiisoniibli'  care  to  provide  biaemplovia  with 
aafe  working  places  and  appliaQcea.  It  is  also 
settled  that  the  employer  must  use  reasonable 
c»re  to  select  competent  and  skillful  persons 
for  service.  Indiana  Cair  Co.  y.  fiirter,  lOOInd. 
181;  Cincinnati.  1.  St.  L.  AC.  H.  Co.t.  Lang, 
118  Ind.  576;  Jayiiw  v.  EtantHiU  dt  T.  H.  R. 
Co.  lai  Ind.  134;  Uke  8hi/rt  £  M.  B.  S.  Go.  v. 
Stupak (lad.)  23 H.  E.  Rep.  240;  Pmnryliania 
Co.  T.  ff.Sl^iiughnaty,  122  Ind.  688. 

But  U  is  quite  ae  well  settled  that  an  employe 
caunot  recover  from  the  employer  for  an  injury 
produced  bj  some  cause  Incident  lo  the  nature 
of  his  services,  and  that  the  master  is  not  re- 
sponsible for  tbe  known  risks  incident  to  Ibe 
aervlce  in  which  theservant  engages.     For  any- 


thing that  appears  in  the  complaint  the  peril 
was  a  known  incident  of  the  service  and  was 
one  assumed  by  the  plaintiff;  and  if  it  was, 
there  can  be  no  recovery.  Indianapolii  4  8t. 
L.  B.  Co.  V.  Walton.  114  Ind.  27B,  13  West. 
Rep.  385;  Penniylrsinia  Oo.  v.  CShaughnetty, 
mora,  and  cases  cited. 

In  order  to  moke  a  good  complaint  in  sucba 
case  as  this  it  la  essential  that  it  should  be 
averred  that  the  plaintiff  hai  no  knowledge  of 
Ibe  danger,  since  If  hedid  have  knowledge  and 
voluntarily  continued  In  the  master's  service  he 
is  deemed  lo  have  assumed  the  risk  as  an  Inci- 
dent of  his  service.  Xouiwnifo,  Jf.  A.  <t  C.  B. 
Oo.  V.  Samlford,  117  led.  266;  Bratil  Bloek  A 
Coal  Co.  V.  Young,  117  Ind.  520;  LaktBhtn-tA 
M.  3.  R.  Go.  y.  SfupaA,  108  Ind.  1,  8  West. 
Rep.  £44;  Indinna,  B.  A  W.  B.  Co.  v.  DoUtji, 
110  Ind.  70,  8  WeaL  Rep.  616;  Philadelphia  4 
B.  B.  Oo.  V.  Hughe*.  118  Pa.  801. 11  Cent  Rep, 
822;  Wiliony.  Winima  A  SL  P.  R.  Co.  91  mm. 
829;  Gaffneu  v.  Nm  Tor*  A  2f.  B.  S.  Oo. 
16  R.  I.  466. 

Remaining  Id  the  masin's  service  with  knowl- 
edge of  the  dangers  of  the  service  is  uot  simply 
contributory  negligence-  for,  as  Mr,  Beach  aay>: 
"The  servant  is  deemed  to  assume  the  risks  of 
such  danger,  and  to  waive  any  claim  upon  bis 
master  fordamages  incaseof  injurr."  Beacb, 
Oonlrib.  Neg.  %  140. 

There  is,  in  suchacase,  no  right  of  recoverv, 
for  tbe  employer  is  alisolved  from  liability,  it 
is  therefore  a  necessary  ooncluNon,  as  shown 
by  the  authorities  to  which  we  have  referred, 
that  tbe  allegation  that  the  plaintiff  was  free 
from  fault  does  not  supply  the  place  of  aver- 
ments showing  that  the  risk  was  not  one  know- 
ingly assumed  as  an  incident  of  his  service.  It 
may  be  true  that  an  employe  exercised  the  ut- 
most care,  and  yet  be  true  that  the  risk  assumed 
was  an  incident  of  the  service  in  which  be  en- 
gaged. 

We  are  here  dealing  with  a  qoeslioD  of  plead- 
ing and  not  of  evidence.  There  is,  as  Is  well 
known,  an  essential  difference  lietween  matten 
of  pleading  and  matters  of  evidence;  in  plead- 
ing, facta  must  be  directly  and  positively 
averred,  while,  as  matter  of  evidence,  conclu- 
sions may  be  inferred,  without  posiilve  state- 
ments, from  facts  and  circumstances.  In 
pleading,  it  is  incumbent  upon  tbe  plaintiff  to 
state  all  the  facts  essential  to  a  cause  of  action, 
and  if  any  material  fact  is  lacking  the  com- 
plaint will  go  down  before  a  demurrer.  A. 
material  fact  is  here  absent,  and  that  Is  the 
fact  tliat  tbe  danger  was  not  an  incident  of  the 
service  in  which  the  plaintiff  voluntarily  en- 
gaged. Thia  fact  must  be  averred  as  the  rule* 
of  pleading  require,  although  if  tbe  question 
wereoneof  evidence  it  might  be  Inferred. 

Judginent  roeeratd. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


MAUQATUCE  WATER  CO. 

A.  J.  NICHOLS. 
IK  OoDD.  408.) 


amount  of  (tapltal  stoek  reqnlred  by  stntnte  to  be 
paid  in  before  oorporale  powen  oould  be  eier- 
olsed,  the  ooutraot  beiUK  to  promote  the  purposea 
of  Itie  corporation,  and  t>elnB  carried  outaftar 
ttiecorimratloabeoame  enabled  to  make  It  valid, 
does  not  rnlBMS  a  subaorlptloD  for  oorpoiaU 


Kl  Loomi*,  3J„  dl 


;  Google 


OOVSKCnCDT  SVPSBHB  CODUT  OF  EbbOBB. 


APPEAL  ^7  defendant  from  &  ]tid|tmeat  of 
the  Waterbury  District  Courl  in  favor  of 
plainliff  in  an  aclfon  brought  lo  recover  an  aa- 
WsamCDt  utM>D  a  Btocli  aubacription.    AJUrmrd. 

Tlie  Facts  art  BufflcieDtl;  elatea  Id  tbe  opin- 
ior, 

iiettr*.  M«rria  W.  Be j^onr  tnd  How- 
ard H.  Ka»pp,  for  appellatit; 

Every  subBcnplioa,  no  niHtlerbow  formal  or 
lurormal.  by  implication  incorporatei  the  terma 
of  tbe  cbarter  of  tbe  proposed  company;  and 
everj  aubscriber  eKreea  to  become  asaociated 
witti  Ibe  otbers  only  upon  condition  that  the 
foimalilles  of  tbe  cbarter  shall  be  observed. 


lod.  143. 

Where  the  corporation  has  the  authority  to 
begin  buainesa  or  exercise  i\A  privllegea  on  a 
certain  amount  of  stock  subfcnbed  or  paid  in, 
tbe  Hubsrription  becomes  binding  when  tbe  pre- 
scribed amount  baa  been  reacbed. 

iJMton,  B.  it  G.  R.  Co.  v.  WeUinglon.  118 
Man.  7B:  Leangtcn  <t  W.  O.  R  Co.  v.  Chan 
aUr,  18  Met.  811;  WliU  Mmmtain  R.  Oo.v. 
Eaitman,  B4  N.  H.  146. 

Tlie  corporation  began  business  before  re- 
ceiving tbe  required  payments  upon  tbe  stock 
Bubscnplions,  and  thereby  releaaed  the  sub- 

Morawetz,  Prlv,  Corp.  p.  153. 
Nor  doea  it  avail  this  plainlilf   that  subse- 
quently tbe  payment  of  twenty-five  percent 

Tkoiiiu'WalfF  Powr  d  ^fg.  Oo.  v.  Lang,  68 
Me.  4-K). 

Failure  to  perform  the  condition  precedent, 
preBcril>ed  in  Ihe  charier,  was  fatal  10  k  recov- 
ery. 

LexiiigU>n  A  W.  0.  R.  Oa. »,  Cfianditr,  18  Met. 
811;  ^Tiite  Mrrunlain,  R.  Co.  v.  Eailman,  84  N. 
H.  115;  P«nob»eot  A  K.  R  Co.  y.  Dunn,  aS  Me. 
687:  iS-og  A  O,  R.  Co.  v.  Neuton,  8  Gray,  668; 
Penoitcot  A  K.  B.  Co.  v.  Whillier,  12 Grav,  244; 
MiB  l/aiim'tire  Cent.  R.  Co.  v,  JoAn«jn,'H0  N. 
H.  890;  Katama  Land  Co.  ▼,  HolUjt,  139  Unas. 
641. 


u  was  part  of  the  basis  relied 
upon  10  put  Ibe  corporation  in  working  condi- 
tion. It  was  partly  on  the  stri-ngtb  of  that 
subscription  tbat  contmcts  were  entered  into 
and  Ihe  preliminary  arran cements  made  for  tbe 
immediate  coatitructiDn  of  the  works. 

See  Wat  Winilfd  Sav.  Bank  A  Bldq.  Auo.  v. 
Ford,  27  Conn,  283;  2  Moraweia,  Pnr.  Corp. 
%%  741.  743,  and  autborities  cited, 

LiU/ifyid  Bank  v.  CkvrcA,  39  Coon.  137,  is 
coucluaive  of  this  caae. 

Andrew*,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tbe  plaintiff  Is  a  corporation  created  by  a 
Bpecial  Act  of  tbe  General  Assembly  passed  nt 
lis  January  Session,  1887,  "for  the  purpose  of 
supplving  the  Town  of  Naugatuck  with  a  sup- 
ply oi  pure  water  for  domestic  and  other  uses." 
Tbe  charter  Is  found  in  the  Special  Acts  of 
that  SeasloD  at  page  571.  It  grants  to  the  cor- 
6L.It.  A. 


poratloD  tbe  privilege  to  take  springs  of  water, 
lomakedains  for  reservoirs,  to  construct  aque- 
ducts in  any  of  the  streets,  to  enter  upon  land 
and  to  collect  rents,  and  empowers  it  to  borrow 
money,  to  give  mortgages,  to  make  contracts 
and  to  do  very  many  other  IhiDia  thought  lo 
be  necesssTy  or  convenient  to  enable  it  lo  carry 
out  Ihe  purpose  of  Its  creation.  In  addition  to 
these  tbmgs  thecbarter  provides  that  "twenty- 
flve  per  cent  of  tbe  capital  stock  shall  be  paid 
in  before  said  company  can  exercise  the  privi- 
leges and  powers  faereiti  granted." 

Within  Ihe  time  limited  by  law  the  corpora- 
tors named  in  tbe  charter,  and  certain  other 
persons  associated  with  them,  one  of  whom  was 
the  defendant,  met,  voted  to  accept  tbe  char- 
ier, chose  directors  and  other  offlcera,  enacted 
by-laws,  and  organiEed  themselves  into  a  cor- 
poration under  and  puisuant  to  it.  Tbe  de- 
fendant Bubacribed  for  twenty  shares  of  ths 
capital  stock,  of  which  the  par  value  waa 
twenty-flve  dollars  a  share.  On  the  Z5tb  day 
of  July,  1B83.  tbe  directors  voted  to  call  for, 
and  issued  a  call  for,  an  in^Lillment  of  twenty- 
flve  per  cent  of  the  stock,  to  be  payable  on  or 
before.tbe  30tb  dav  of  Au<^t  then  next.  Of 
this  call  tbe  dcfeudant  received  due  notice,  but 
bus  at  all  times  neglected  and  retused  lo  pay  it. 
On  the  16tb  day  of  July,  IH&j,  the  i>laint{lT 
entered  into  a  verbal  contract  with  one  Snow 
to  construct  for  it  its  water-works.  This  con- 
tract was  put  into  writing  on  tbe  first  day  of 
August,  and  it  waa  on  that  day  executetl  by 
tbe  parties.  By  the  terms  of  that  contract  tlia 
plaintiff  agreed  to  pay,  and  bas  since  paid,  to 
Snow,  over  (17,000  fur  work  done  by  him. 
The  whole  of  tbe  twenty-flve  per  cent  was  not 
paid  in  until  after  tbe  said  first  day  of  August 

The  trial  court  rendered  judgment  for  Ibe 

Elainlilf  to  recover  the  installment.  Tbe  de- 
■ndant  bas  appealed.  Tbe  substance  of  his 
reasons  of  appL'sl  is,  that  he  is  absolved  from 
bis  promi.w  to  pay  for  tbe  stock  for  which  he 
subscribed  because  the  plainlilf  undertook  lo 
contract  with  Snow  for  tbe  coustriiction  of  its 
water-works  before  tbe  whole  of  ttie  twenty- 
five  per  cent  bad  been  paid  in. 

In  ILe  formation  of  a  private  civil  corpora- 
tion tbere  are  two  classes  of  contracts  to  be 
considered.  One  is  tbe  contracts  whicb  the 
cntporators  or  promoters  make  each  with  all 
tlie  others  In  order  to  bring  the  corporation 
itiio  existence,  of  whicb  ft  subscription  to  the 
capital  stock  is  an  exntnple,  and  which  necca- 


is  the  contracts  whicb  tbe  corporation  itpelf, 
aft^r  it  comes  into  a  complete  existence,  makca 
with  third  persons.  Both  Ihefe  classes  of  con- 
tracts depend  upon  tbe  provieinns  of  Ibe  char- 
ter; and  it  is  usual  that  the  chiirter  of  every 
corporation  contains  provisions  relating  to  each. 
The  organizing  coniracis  are  made  primaiily 
by  each  of  the  subscribers  with  each  of  tbe 
otbers.  Ttaey  are  also  in  a  sense  made  with 
the  corporation.  But  the  making  them  is  not 
an  exercise  of  any  of  the  powers  or  privilcgea 
granted  to  tbe  corporation,  becuu%  tbey  are 
the  steps  necessary  to  be  taken  before  Ibe  cor- 
poration is  QualiQed  to  exercise  any  of  (be 
Eowers  or  privileges  granted  lo  it.  It  needs 
ardly  to  be  aald  ibat  there  must  be  ■  full 
compliance  with  all  the  charter  provision*  re- 
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latlDg  to  Uie  olfninlzlag  contracta  before  tbe 
corporniloD  comes  into  aucb  a  le^l  existence 
aa  to  be  »b1e  to  make  coulracta  with  third  per- 
B0D3  at  all.  Until  Ibese  preliminary  steps  hare 
been  taken  there  U  do  legal  pereon  in  being 
capable  of  exercising  an;  power  or  privilege 
ivliatever. 

Ii  is  obvious  enough  that  anj  omission  or 
failure  to  complete  tbe  orgaoization  nould 
aJTecc  any  contisct  with  a  third  person.  How 
any  premature  contract  with  a  third  person 
could  interrupt  or  hinder  the  organization  is 
not  so  plain.  It  any  organizing  contract  naa' 
by  Its  lenns  conditioned  that  no  such  contract 
should  be  enlered  into,  or  if  it  was  so  made 
conditional  by  the  provisions  of  tbe  charter, 
then  ii  would  appear. 

Tbe  contract  of  lubsciipiton  sidled  by  the 
defendant  is  not  by  its  tertw  conditioned  upon 
snylbing  relating  to  contracts  which  the  plain- 
tiff might  make  with  third  persons,  unless  tbe 
reference  in  it  to  the  charter  puts  it  in  such  a 
condition.  If.  then,  the  charter  of  tbe  plaintiff 
contains  no  provision  making  a  subscription  to 
itscapiial  stock  dependent  for  Its  validity  upon 
the  time  when  the  Company  might  enter  Into 
contracts  with  third  persons,  then  there  is  no 
such  condition  is  this  case.  There  cerlainlyis 
no  expreas  condition  In  the  charier  to  that 
effect  The  defendant  claims  that  the  pro- 
vision of  the  charter  above  quoted  Is  such  a 
condition  by  implication,  becfiuse  it  forbids  the 

tlaintiff  to  exercise  any  of  the  granted  privi- 
pea  and  powers  until  the  required  part  o(  the 
capital  stock  should  be  paid  in.  It  does  not 
seem  to  ds  that  this  claim  can  be  sustained. 
Some  of  the  powers  and  privileges  granted  to 
tbe  plaintiff  in  its  charter  are  hereinbefore 
enumerated.  Prohlbiline  the  exercise  of  any 
of  these  is  quite  a  different  thing  from  dis- 
charging a  subscriber  from  tbe  payment  for 
bis  stock.  The  contract  with  Bnow  Is  forei^rn 
to  tbe  defendant's  subscriplion  contract.  It 
purports,  indeed,  to  have  been  made  by  the 
corporation;  but  In  law  it  was  not  and  could 
not  have  been,  as  at  that  time  the  corporation 
bad  no  power  to  make  it.  It  is  not,  however, 
a  case  of  vlim  virei.  A  case  of  ulira  vire»  is 
where  a  fully  existing  corporation  attempts  to 
act  upon  some  subject  matter  not  wilhm  its 
charter  powers.  In  this  case  tbe  subject  mat- 
ter was  within  the  powers  conferred  by  the 
charter,  hut  the  corporation  was  not  qualified 
to  eiereise  those  powers.     Hence  the  execu- 

._,    act,  BO  tar  as  tbe  corporation  waa 

3ncemed,  was  inoperative.  It  was  as  though 
it  had  not  b^en.  In  a  caae  of  ultra  vire»  a 
corporation  may  become  bound  by  the  princi- 
ples of  esloppe).  In  this  case  it  could  only 
be  bound  by  subsei^uent  transactions  from 
which  a  contract  might  be  implied.  Snow, 
the  contractor,  might,  perhaps,  have  looked 
tlirough  the  corporation  and  held  those  who 
'  assumed  to  act  for  it  and  In  Its  name  without 
authority  liable  as  Individusk.  Beyond  this 
we  canniit  see  that  any  effect  can  be  given  to  It 
OS  an  executory  contract. 

The  argument  made  on  behalf  of  the  de. 
fendaot  admits  that  bia  subscription  was  valid 
and  lawful  except  forthe  contrncl  with  Snow. 
The  provision  of  the  charier  clearly  forbade 
■uch  a  contract     Being  forbidden  It  was  void. 


)  that  a  void 


with  Snow 


will  release  thedefendant  from  his  lawful  onet 
If  the  defendant  is  not  bound  on  his  subscrip- 
tion then  none  of  the  subscribers  are.  All  ot 
none  are  bound.  It  cannot  be  that  those  who 
paid  promptly  are  bolden  and  tbe  defendant 
who  reftLsed  to  pay  is  released.  If  all  are  re 
leased  the  consequence  Is  that  those  who  paid 
one  installment  can  be  compelled  to  pay  nc 
more;  on  tbe  contrary,  it  would  seem  that  they 
ought  to  have  tbe  amount  refunded  to  them, 
otherwise  they  would  be  in  a  worse  condition 
than  those  who  refused  topay.  The  inevitable 
result  ot  the  defendant's  claim,  if  granted, 
would  be  disaster  complete  and  overwhelming 
the  enlerprise. 

The  provision  of  tbe  charter  under  conaldet- 

ion   forbids  the   exercise   of   any   granled 

power  until  the  installment  waa  paid  In.     A 

careful  regard  for  the  public  interest  might 

— •irally  prompt  the  Legislature  to  enact  sucb 


likely  to  suggest  relieving  him  from  makins 
payment.  Between  these  two  things  there  is 
no  le^l  connection.  The  relation  of  cause 
and  qSect  does  not  exist.  Neither  implies  th« 
other.  Either  may  well  stand  without  lbs 
other,  as  either  might  be  omitted  without  af- 
fecting the  other. 

It  must  not  he  Inferred  that  we  regard  the 
provIsIoD  of  tbe  charier  as  in  tbe  interest  ot 
tbe  public  alone;  nor  for  the  benefit  merely  ol 
third  perEons.  We  entertain  no  duubt  thai  it 
was  designed  to  protect  the  tiockbolder  as  well. 
If  the  premature  exercise  of  any  granted  pow. 
er  operated  to  the  injury  of  any  subacritier  ha 
ought  not  to  be  held  to  pay.  But,  on  the 
other  hand,  if  it  was  an  advantage  to  him,  and 
if  it  also  tended  to  promote  the  purposes  foi 
wblcb  the  corporation  was  chartered,  it  would 
be  veiT  unreasonable  that  he  should  not  pay 
according  to  bis  promise.  When  any  sub- 
scriber really  suffers  from  such  cause  a  rem- 
edy will  not  be  wanting. 

We  think  a  compliance  with  this  provision 
is  not  a  condition  precedent  to  the  right  of  tbe 
plaintiff  to*recaver  in  this  action;  and  that  » 
disobedience  to  it  does  not  operate  to  release 
tbe  defendant  from  bis  promise. 

In  this  opinion  Carpenter  and  Fenn.  JJ.^ 
concurred. 


"  twenljr-Sve  per  cent  of  tbe  capital  stock  HbaU- 
be  paid  in  before  said  Companir  can  exercise 
the  privilege  and  powers  herein  conferred." 
Tills  provision,  therefore,  of  legal  necessity  is- 
written  as  a  condition  precedent  In  every  suti- 
scriptloQ  made  to  the  capital  stock.  Indeed, 
each  subscription  was  expressly  made  "upon 
the  terms  and  under  the  conditions  und  limita- 
tions "  imposed  by  the  charter.  Kach  suti- 
Ecribersecured  whatever  measure  of  protection 
there  maj'  be  in  it  to  himself.  Ail  other  sub- 
Bcritiers  combining  cannot  deprive  him  of  It 
The  law  of  the  plaintiff's  being  requires  the 
subscription  of  the  capital  stock,  the  organi 
zation,  the  call  for,  and   the  actual  paym     ' 


o  the  tt 


o  the  n 
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not  havias  either  called  for  or  received  a  dol- 
Ur  (rom  tbe  subscrlptioos  to  its  capital,  entered 
into  a  contract  for  the  conatruclioo  of  ila 
works.  It  was  (he  privilege  oF  tbe  defeadact 
to  BDDex  to  his  Bubscriptioo  Ibe  coDdiUoD  that 
he  would  Dot  become  a  member  of  the  corpora- 
tion if  it  sbculd  do  that  lliins. 

It  ia  not  an  HDSwer  to  his  aefense  to  sav  that 
■11  other  Bubacribers  have  waived  the  violatioD 
of  tbe  charter,  have  paid  and  have  riiiifled 
the  contract.  Each  of  them  could  waive  or 
rnljfy  for  himself;  no  one,  nor  all  of  tbem, 
could  waive  or  I'ntifj  for  him.  Nor  to  say 
that  in  tbis  caae  the  contract  was  an  advanta- 
geous ODe  and  therefore  neither  the  corporation 


DOT  the  defendant  suffered  any  pecuniarj  in- 
Jury.  Tbe  latter  is  not  to  be  made  to  bear  tha 
huraen  of  proriog  that  he  was  not  icjured. 
Tbe  qnCBtion  is  one  of  construction  of  a  con- 
tract. What  condition  did  tbe  defendant  annex 
to  his  Bubecriptioa !  Has  the  plaioiiS  ao  far 
met  the  condition  aa  lo  be  entitled  to  enforce 
the  contract  of  lubscriptioDf  Indeed  the 
question  is  tar  reaching;  It  la,  in  reality, 
wbether  It  Is  posailile  In  making  a  contnct  of 
subscription  to  the  capital  of  a  corporation  to 
impoae  thereon  any  condition  which  will  pro- 
tect tbe  Bubacritiers  from  an  absolute  liability. 
In  this  opinion  Laomis,  J,,  concurred. 
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Leon  WEEN£R  tt  id.,  Applt.. 
Lester  BRAYTON. 
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1,  A  label  cHJuiot  be  treated  »*»tnwle- 
Btark  wbJob  does  not  Indicate  by  wtiat  person 
tba  arclclee  upon  which  It  is  used  were  made,  but 
onl;  that  he  was  a  menitier  of  k  oerlala  aiBOOia- 
tlon,  whlob  memticiBblii  ooDfers  the  rlglit  to  use 
the  mark,  and  of  wblcb  there  is  no  exclusive  use, 
its  rightful  use  not  twlnR  connected  with  any 
buslnOB,  but  tieloufflDg  to  many  persons  not  con- 
nected in  buntness  and  uukaowa  to  each  other. 

B.   To  entitle  one  to  an  iqjnnctloa  to  re- 


•bvUn  an  alleged  Invasion  of  hla  right 
ef  property  in  a  trade-mark,  ha  must 

show  that  he  It  In  some  way  the  owner  thereof 
by  reason  of  some  bustuess  wbtoh  be  la  transact- 
IDK  and  to  which  Its  use  la  Incident,  and  that  Iti 
use  Is  not  merely  a  personal  prtvlleee  wtilob  be 
poasesaes  as  a  member  of  a  parcloutar  association 
of  wide  extent  and  emtoaoint;  many  memlwrs  of 
varied  in tareats. 
8.  The  frandnlent  nae  of  marks  and 
label*  for  the  purpose  of  deoeivla^  tbe  pubUa 
wUl  not  he  enjoined  at  the  Insfcaaoe  of  one  who 
does  not  show  that  he  Is  blmself  a  manufacturer 
or  owner  of,  or  dealer  In.  the  artlclea  which  are 
tniudulently  lepresentsd  by  the  oounterteltcd 
labels  to  be  his ;  heuoe  the  fact  that  peisons  are 


Three  tbinffs  are  requisite  to  the  acqulBltioa  of  a 
title  to  a  trade-mark ;  Ant.  the  person  desiring  to 
acquire  title  must  adopt  some  mark  not  In  use  to 
distingulab  icooda  of  the  same  class  or  kind  alrendf 
on  the  market  belonKlng  to  another  trader;  tecond, 
be  must  apply  hla  mark  to  some  article  of  tratQc; 
and  thlril,  he  must  put  bis  article,  marked  wlcb  bla 
mark,  on  tbe  market.  Schneider  v.  ^v^Ullams,  13 
Cent.  Bep. XA,US.3.  Bq.  3H1. 

where  clilldren  on  tbe  death  ot  their  fatber  con- 
tinued tbe  lue  of  bis  trade-mark,  their  mark  can- 
not be  interfered  with  by  one  who  has  never  ao- 
gulred  s  rl);ht  to  use  It.  Pratt's  App.  10  CeoL  Rep. 
(86,  UT  Pa.  Wl. 

The  right  to  a  trade-mack  Is  a  property  right,  for 
the  violation  of  which  damages  may  be  recovered 
In  an  action  at  law:  and  tbe  oontlnuod  violation  of 
ItwUI  be  enjoined  by  a  court  ot  equity.  United 
Btatea  v.  Steffena,  ("Trade-Mark  Cases"!  IW  V.B.  SI 
(XG  L.  ed.  GUM. 

At  common  law  the  ezoluslve  rlgbt  to  the  ordi- 
nary trade-mark  STOWS  out  of  Ita  use.  and  not  from 
Its  mere  adoption.    Ibtd. 

The  adoption  by  plalnlltt  of  the  words  "La  Nor- 
mandl"  aa  a  trade-mark.  Id  bts  bustnees  of  manu- 
facturing and  selling  cigars  of  a  certain  kind,  can- 
not take  tbe  Hicbt  previously  eeqiil  red  by  the  public 
In  the  use  of  the  words  "J«  Mormaoda"  as  mdlcat- 
Inga  parCloular  kindof  alirars.  Injunction  denied, 
BCaohelberr  v.  Ponce,  128  U.  S-  686  |-1£  I.  ed.  MBi. 

Manufaoturenand  merchants  have  severally  the 
rlitht  to  dlaUnffulsb  their  productions  and  goods  by 
a  peculiar  mark  or  device  Uiat  they  may  secure  the 
proBts  wblcb  superior  repute  may  tie  tJie  means  ol 
Klvlnff  to  tbem.  QllloU  v.  Brterbrook,  48  K,  Y,  STO; 
*Btary,Bq.<IGL 

«L.a  A. 


Rlgltt  to  protoittOTi  fn  um  «f  Irade-maric 

He  right  to  protection  la  not  exolualrely  In  the 
manutaoturer.  The  person  for  whom  the  goods 
are  manufactured  (Amoskoig  Mfg.  Co,  v.  Spear,  3 
Sandf- 509:  Walton  v.Croivley.8  lilalcht.  UO:  Qodtl- 
lot  V.  Hazard.  I£  Jones  &  S,  (BO,  *B  How,  Pr.  7i.  and 
the  vendor  who  sells  and  who  may  tiave  no  direct 
relation  to  the  manufacturer,  have  such  riirbt,  Oo- 
dlllot  V-  Hazard,  II  Jones  &  8.  430,  49  How-  Pr.  7l 
Amoakeog  Mfg-  Co-  v.  Rpcor,  E  Sandf.  G99;  Walton 
V.  Crowley,  8  Blatcbf.  HO. 

A  party  having  a  valuable  mterast  In  trade  or 
buslnes  is  entitled  to  protection  agalnsl  any  otber 
peiBon  who  attempts  to  pirate  upon  tbe  good  will 
of  his  ouGtomera,  or  of  the  patrons  of  bis  u-nde  or 
buslnces,  by  palling  under  hlsflng  without  his  au- 
thority or  consent.  AmoakeaK  Mfg.  Co.  V.  Trainer, 
101  U.  B.  S£  (£5  L,  ed,  WTt, 

Tbe  court  proceeds  upon  the  ground  that  com- 
plainant has  such  valuable  Intercet  (Feiridge  v. 
Merchant,  i  Abb.  Pr.  leOj,  and  protects  the  title  of 
Che  author  and  inventor  of  any  uamea,  mnrka.  let- 
ters or  other  symlMls  which  any  manulacturer, 
trader  or  other  person  baa  devised  and  appropriated 
ur  been  accustomed.to  use  In  hta  trade  or  tnislaess. 
and  restrains  by  Injunction  any  unauthorised  use 
thereof  toblsprcjudtoe.    Hloss  v.Bloomer.ZSDarb, 

uoe. 

To  entitle  a  oomphilnant.  In  cawa  relating  to 
Irade-marks,  to  protection,  tbe  right  muat  beolcar- 
ly  established  by  the  evldonoe  (Ball  r.  Blegel,  3 
VVeat.  Rep.  11.  US  III,  UTi;  and  the  question  la  not 
whether  tbe  complalnautwaatbe  original  Inventor 
or  proprietor:  anyone  la  entitled  to  pmieotloo 
against  one  who  attempts  to  deprive  him  of  his 
trade  or  ouatomen  by  using  hli  latiels,  alana  or 
rade-mark  without  his  knowledge  or  oonsent. 
McLean  t.  Fleming.  96  IT.  S.  ESC  (Zt  L.  ed.  BtU;  Ooats 


Seeft]8ogL.R.A.  BT6;  13  L.  R.  A.  377;  23  L.  R.  A.  621. 


Wbenbb  t.  Bbattoh. 


Ml 


oWcor!'  or  momhera  of  an  nan«tatfon  whioh  bOB  i 
nloijteil  a  label  to  eLow  that  the  articles  beortnK  ; 

without  inoro.  entitle  rhcm  to  tnaliitalu  a  blU  to 
enjola  llic  frauduleoc  use  oC  auob  Intel.  i 

(June  34.  IBSa) 

APPEAL  by  plainliffB  to  the  full  court  from 
H  di:creei>f  Ibe  Supreme  Judicial  Court  for. 
SiifTolk  CoiiDly  sustaining  a  dtmiirrer  lo  (be  i 
1)111  ID  a  suit  broueht  to  enjoin  an  alleged  un- ' 
lawful  use  b;  dcft'odaut  of  plaintiffs  trade- 
mark.     Affirmed. 

Tbe  costi  suttidcnllv  appears  lu  tbe  oplninu. 

Mitn-t.  Benj.  F.  Butler  and  Framk  lb 
Wa-shbum,  for  appellaDt!!: 

I'laiuiilfa  adopt  tbe  nliole  label  for  tbeir 
trade  device  or  trade  mark,  and  are  eutilled  lo 

llolmtt  V,  Holme*  B.  *  A.  Mfg.  Oo.  87  Conn. 
378;  I'kref  v.  Onittard.  68  Cat.  08. 

Thia  In:  and  tbe  riglit  to  use  it  as  used  are 
tbe  subji'i;!  of  property. 

Colman  v.  Crump,  70  N.  T.  678;  Newman  t. 
AlTord.  61  N.  T,  189. 

Prolcelioa  eitends  Co  one  who  may  not  hare 
even  tlie  exclusive  liglit  to  ibe  use  of  the  label. 

ycieman  v.  Alrerd.  51  N.  Y.  189;  CoUiru  ». 
Sei/noldi  Curd  Jifff.  Co.  7  Abb.  N.  0.  17. 

Tlie  members  of  the  UDioo,  includine  tbe 
plaiririSs  berein,  have  a  commoD  valuable  pe- 
cuniary inlereat  Id  tbe  1ab«l9  inquealioD.nhicb 
U  L'tJti'.lcd  lo  protection  in  a  court  of  equity. 

StratKT  V.  Moondit,  11  Cent,  Itep.  461.  108 
N.  T.  All. 

Where  irade-marfca  have  oot  been  iDtringed, 


courts  of  equity  bare  granted  lojuncttoiit 
against  Ibe  use  upon  goods  of  certain  uiatks, 
labels  and  wrappers,  when  there  appeared  to 
be  a  desi^  to  deceive  the  public  by  concealing 
tbe  true  oriMn  of  the  gorxls  and  make  il  appear 
tbey  were  the  goods  of  another, 

Crnft  V.  Dny.  7  Beav.  81;  Hfi-.f^n  v.  FUm- 
ivq,  Oa  U.  8.  245  124  L.  ed.  828);  Brown  Chem- 
ical Co.  V.  Mger,  81  Fed.  Hep.  458. 

Mr.  Stephein  H.  TynK,  for  appellees: 

Tbe  phiiuiJCTa  fail  lo  state  &  case,  and  the 
bill  should  be  dismissed. 

Sea  Cij/nr-UaUvra  Pivtfetive  Union  v.  Con- 
haim.  8  L.  R.  A,  125. 40  Mino.  34;!;  Schneider  v. 
William*.  13  Genu  Hep.  255,  44  N.  J.  Eq.  SOI; 
nogert  v.  Taintor,  87  ilasa.  ^91,  297. 

Devena,  J.,  delivered  tbe  opiuloo  of  tbe 


be  truth  of  the  allegations  of  tbe  bill. 
From  these  it  appears  that  the  plaintitfH  are 
officers  and  meinbera  of  the  Cigar-Makers' 
Union,  Ko  B7;  Ihul  aiiid  Union,  No.  97,  Is  a 
member  o(  the  Inlernational  Ci^nr-Makers' 
Union  of  Amrtica,  which  is  a  voluntary  as.ii> 
elation  composed  wholly  of  local  urlnns;  tUat 
said  Interaatinnal  Union  bos  authorized  and 
direrted  its  president  to  furnish  lo  all  local 
unions  a  trade  mark  label  to  be  pasted  upon  tbe 
oulnide  of  each  boi  containing  cisHru  made  by 
members  of  tbe  union;  tbatclKurs  made  by  such 
,  meml)er9  have  acquired  a  valuable  repululion, 
'  and  that  In conoequence  the  righi  to  the  eicla- 
I  sive  use  of  such  labels  is  of  great  value;  that 


r.  Holbrook,  t  Sandt.  Cb.  68 


T.  Cti.  L.  ed.  Tia. 
InanacTion  toran  lojancilon  torestraindefend- 

whleh  conslated  of  the  words  "La  Favorila,"  tbe 
fact  that  plfltT^tLfls  were  not  the  actual  mnniifac- 
turera  of  the  flour  upon  which  they  placed  Bucb 
words  does  not  deprive  them  of  the  right  to  be  pro- 
tected In  the  use  of  that  brand  as  a  txade-mark. 
Hencndei  v.  Holn  128  U.  B.  Ul  -SI  L.  ed.  KJ6I. 

Where  consont  bjr  the  owner  to  tbs  use  of  tils 
tTBdc-marlc  b;  another  la  to  tie  Interred  from  his 
bnowledge  and  silence  mt'relr,  It  lasts  no  longer 
than  tbo  ellence  from  which  It  iprlnsB;  tt  Is.  Id  re- 
sllt;,  no  more  than  a  revocable  lloensa.  TtM. 
LObeit  pmtteted. 

A  party  mkr,  under  oertoln  drcumstancee.  be 
retrained  from  using  another's  label  which  does 
not  riae  to  the  rank  of  a  trade-mark.  No  one  bas  a 
Tiffbt  to  represent  his  goods  as  the  goods  manufsa- 
lured  bj  another.  Te  do  this  b;  using  another's 
label  19  actionable.   Adanu  v.  Helsel,  SI,  Fed.  Uep, 

Where  a  pwtr  engaged  In  oannfnit  and  packing 
Hdmon,  having  a  ooDtract  witb  another  aa  tola 
■gen  t  for  the  eale  of  the  canned  flsli,  bad  a  label  to 
be  plHoed  on  tbe  cans,  In  one  division  of  which  was 
ttie  name  of  the  other  partj  as  aole  agent,  a  pur- 
chaser of  all  tbe  property  of  sucb  part;,  iocludlng 
thelabola,  has  norlgbt,  as  agalikst  tbe  party  named 
aa  aicent,  to  use  that  part  of  the  hibet  referring  to 
eoch  agency.    Coleman  v.  FlaveU  tO  Fed.  Rep.  a&l. 

The  word  "Elk,"  printed  upon  the  face  of  a  label 
toTBbozofoigai«,«ith  the  head  of  an  elk.  Is  not 
In  valid  ai  a  trade-mark  because  not  designating 
orisln  or  ownership,  when  It  has  words  printed  on 
tt  showing  that  It  to  made  at  the  Elk  Cigar  Factory. 
Uobtenatela  v,  Gotdnnlth,  m  red.  Bep.  liW. 

Ttia  nn  of  the  «ma  or  slmUar  oolon  of  wrappars 
4L.R.A. 


where  there  ace  marked  dlltoF< 
and  In  all  other  partlculara  eiuopt  In  the  colors. 
Philadelphia  Novelty  Mfa:.  Co.  v.  Blakesley  Novelty 
Co.  M  Fed.  Hep.  £88 ;  Pblladelpbla  Novelty  Utg.  CO. 
V.  BonM,  Id.  BUS. 

The  iise  of  a  rose-oolored  capsule  upon  ttottlee  of 
wine  cannot  be  claimed  as  a  trade-markj  nor  can 
another  be  prevented  from  using  tbem,  where 
there  is  oo  attempt  to  deceive  by  labeu  or  othei^ 
wise.    Mnmm  v.  Kirk,  40  Fed.  itep.  589. 

Wlicre  the  labels  of  complainants  and  detendanta 
are  so  entirely  dissimilar  that  one  cannot  readily 
l>e  mistaken  for  Ibc  other,  tbe  fact  that  tbe  word 
"Tycoon"  is  found  In  both  of  them  doee  not  males 
a  case  of  Infringement  of  a  trade-mark,  Oorbln  v. 
Gould,  133  U.  a.  808  (33  L.  ed.  811>. 

Ad  order  overruling  a  demurrer  to  the  oomplalat 
in  an  action  by  the  "Officers  and  Hembcrs  of  the 
agar  Makers'  Union,  a  branch  and  memlier  ot  the 
t!I«ar  Makers' Intsmatlonal  Union  of  Americii," 
was  aOrmed  by  a  divided  oourt.  Allen  v.  Uo> 
Cartby,  ST  Hlnli.  SO. 

Infunsf  Ion  io  restrain  cfolotlen  of  right. 

Where  a  manufacturer  of  noils  has  ma  Is  use  ot 
lal>el8oroomblnatlonsof  numbers.— aa,  "W."  -TO," 
•■»)"  ond  "111,"  he  should  be  protected  bylnjuno- 

lean  Solid  Leather  Button  Co.  T.  Anthony,  I  New 
EnR.  Bep.  S30.  tS  B.  I.  338. 

Where  One  Le  Page  formed  a  corporation  to 
which  he  sold  his  bualnen.  with  the  riiibt  lo  use  hli 
trade-mark  "Le  Pasre's  Liquid  Qlue,"  and  subse- 
quently left  tbe  oorporatlon.  tbe  use  Ot  the  nam* 
"Le  Page's  Improved  Liquid  Qlue"  by  him  will  be 
enjoined.  Bussla  Cement  Co.  v.  Le  Page,  (  New 
Kng.  Bep.  BH,  U7  Uasi.  BM. 
41 


See  alao  31  L.  R.  A.  374. 
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the  defendant  hu  caused  to  be  put  oa  boxes 
conlainiDg  Inferlcir  cigan,  »ad  not  made  by 
members  of  Uie  union,  a  counleifelt  label  so 
closely  resembltns  said  union  label  as  lo  deceive 
purcliasers;  that  for  the  purpose  of  deceiving 
the  purcbaaen  and  obtaining  higher  prices,  he 
lUMSold  cigars  lo  IxixeBon  nbich  he  bHSpasled 
such  counterfeit  labels,  well  bDOwlog  the  cigars 
contslned  therein  were  not  made  b;  members 
of  the  union  and  were  inferior  io  workmanship 
and  quality  to  those  made  by  them  and  which 
are  rightfully  sold  under  the  so-called  union  Is- 
bel. 

A  trade-mark  is  a  peculiar  name  or  device 
by  which  a  person  dealing  In  an  article  desig- 
nstes  It  as  of  a  peculiar  kind,  character  orqual- 
Uy,  or  as  manufactured  by  or  for  bim,  or  oealt 
in  by  him,  aud  of  which  be  is  entitled  to  tbe 
ezcluBive use.  Bogenv.  Tatntor,  9TMasa.  SSL; 
OAadieiei!  t.  CokU,  6  L.  R.  A.  1189,  ISl  Masa. 

There  Is  no  exclusive  ownership  of  the 
samee,  devices,  symbols  or  marks  which  con- 
stitute a  trade  mark  apart  from  tbe  use  or  ap- 
plication of  tbem,  but  the  word  "trade-mark" 
U  the  designation  of  them  when  applied  to  a 
vendible  commodity.  The  exclusive  right  <o 
make  such  use  or  application  is  rightly  treated 
M  property.  While  property  in  these  names, 
devices,  etc.,  for  all  purposes  cannot  exist,  yet 
property  as  applied  lo  p^licular,  vendible  arti- 
cles may  exist  wben  sucb  articles  have  gone 
into  the  market  idenllSed  by  them  and  have 
thus  obtained  reputation  or  currency  by  them, 
M  Indicating  a  special  or  superior  quality,  or 
as  the  work  of  a  particular  manufacturer,  or 
some  other   circumstance    which    commends 


■train  the  wrongful  use,  by  persona  not  entitled 
tbereto,  of  such  trade-marb,  is  founded,  not 
upon  the  imposition  upon  the  public  thus  prac- 
ticed, but  on  the  wrongful  invasion  of  the  right 
of  property  therein  which  has  been  acquired 
by  others.    A.  remedy  Is  afforded  only  to  the 


owner  of  Ibe  right  of  property  Id  such  trade- 
marks, on  account  of  t^e  injury  which  is  thus 
done  to  him.  The  wrong  done  to  him  consisid 
in  misrepresenting  tbe  vendible  articles  sold  a* 
being  those  of  the  true  owner  of  the  msrk.  and 
thus,  to  a  greater  or  less  extent,  depriving  him 
of  the  beneflt  of  the  reputation  he  has  given  to 
the  articles  marie  or  dealt  in  by  him.  To  the 
Tslidity  of  a  trademark  bo  as  to  entitle  anyone 
to  a  remedy  for  an  Invasion  thereof,  three 
things  have  been  held  necessary:  that  he  must 
show  that  be  Las  adopted  some  marks  or  rigna 
not  In  use  by  others,  to  djsiiogutsh  the  goods 
manufactured  or  sold  by  bim,  from  those  of 
other  mnnufacturers  or  traders;  that  these  must 
be  applied  to  some  articles  of  tralBc,  and  that 
such  articles  must  have  been  placed  on  tha 
market.  Sahneider  v.  Wiaiamt,  44  N.  J.  Kq. 
391,  18  Cent.  Rep.  2SS;  Chadmek  v.  CotOl.  «u- 

Tbe  right  to  a  trade-mark  cannot  exist  as  ft 
mere  abstract  right  independent  of  and  dis- 
connecled  from  a  business.  It  is  not  property 
as  distloct  from,  but  only  as  incideot  to,  llie 
business.  It  cannot  be  transferred  except  with 
the  business,  may  be  sold  with  it,  and  ordina- 
rily passes  with  it  Oinar-Makert  Prolictit* 
Union  v.  Qmhaim,  40  Uion.  248,  S  L.  R  A. 
1S5. 

Id  tbe  case  above  cited  the  allegations  of  Iho 
bill  were,  apparently,  tbe  same  as  those  in  tbe 
case  at  bar,  and  tbe  bill  was  brougbt  by  cer- 
tain persons,  members  of  the  Cigar-Makers'  In- 
teroatlonal  Union,  through  their  membership 
of  one  of  (be  local  unions,  which  compose  tbe 
larger  body.  It  appeared  from  tbe  compl^nt 
that  a  device  claimed  to  be  a  trade-mark,  but 
in  its  form  rather  an  advertisement,  had  been 
adopted  by  the  International  Union,  which 
was  furnished  to  all  local  unions  for  -a^e  aa 
the  boxes  of  cigars  made  by  their  members; — 
that  the  right  to  use  it  would  continue  as  long 
as  they  were  members;  that  such  right  would 
cease  when  tbey  ceased  to  be  sucb,  and  that  a 
I  manufacturer  could  only  use  It  by  employing 


Where  s  publisher  of  ■  newspaper,  baring  gus- 
pendsil,  sold  tJie  plant  Ma  purchaser,  who  leasee  It, 
the  lease  reolMng  that  It  has  been  used  in  the  pub- 
UoatloD  at  a  certuln  paper,  and  oontalalns  a  cove- 
nant to  use  It  tor  the  ountinuance  of  such  publloa- 
tjoo,  an  iDjUDCtTon  wllJ  lie  to  restrain  the  lessee 
from  oantlnulng  the  puttllcatlon  of  a  paper  by 
thatname.    Lane  v.  Bmrtbe  (N.  J.)  Feb.  3.  ISSa 

A  label  resembling:  \a  six  distloct  points  a  latwl 
used  b7  another  person  tn  the  some  buslnera  Is 
■uoli  BQ  Imitation  as  should  be  enjoined,  U  at  least 
two  peiBOQS  were  deceived  tberebr,  and  defend- 
ant's salce  have  Increased  tberebr'  MoCannv.  An- 
tbon;,  S  West.  Rep.  iSS,  21  Ho.  App.  89. 

To  entitle  plHlntllT  to  relief  osalnst  an  alleged  tn- 
frln^meot  of  a  trade-mark,  the  evldenoe  muat  be 
olear.    Ball  V.  BelgeL  »  West.  Bep.  «S,  IISIIL  18T. 

Positive  proof  of  fraudulent  Intent  Is  not  re- 
quired to  give  a  rlirht  to  an  Injunotlon,  whore  the 
proof  of  Intrlnirement  la  clear.  McLean  v.  Flem- 
tng,  96  U.  f.  3tS  (S4  L.  ed.  BS8). 

Use  of  the  defendant's  eame  on  a  spurious  bade- 
Qiark  Is  no  defense  t«  a  bill  forma  UJunctlan,  but 
onlf  a  ciroumstanca  to  be  considered  In  determin- 
ing whether  the  pubBo  are  likely  to  be  deceived. 
Pratt's  App.  10  Cent.  Hep.  568. 117  Pa.  401, 

Where  there  is  a  siiQllltude  to  tlie  substantial 
parts  of  a  tmde-mark,  there  Is  an  Infringement: 
and  an  evasive  attempt  to  hide  the  sfmtlaritr,  or  • 
8L.R.  A. 


colorable  explanation  which  appears  to  be  made 
for  the  purpose  of  escaping  the  effects  of  a  wroos- 
ful  use  of  the  trsde-niark,  will  not  defeat  the  Oim- 
er's  riKht  to  an  Injunction.  Keller  v.  B.  F.  Qood- 
rioh  Co.  U7  Ind,  5U. 

A  trade-mark  used  In  oonnectlon  with  certain 
artlolea  of  dentistr7,  consisting  of  the  words  •"Fhn 
Akron  DenUU  Kubbor,"  Is  iofrluged  by  the  use. 
upon  similar  articles,  of  tlie  words  "Non-Secret 
Dental  Vulcanite,  made  HOoordlng  to  our  aoalysia 
Of  the  Akron  Dental  Rubber."    Ibid. 

'  Jnjunetton;  whsn  not  (iriinte& 

In  tnlts  In  trade-mark  cases  an  injunction  ta 
never  Rranted  lu  the  first  Inslsnoe.  If  the  eioluslva 
title  of  plaloUff  Is  denied,  unless  the  grounds  upon 
which  It  is  denied  ore  msnlfenJy  frivolous.  Wben 
thetitle  IsdIapuled  thecouise  Is  to  let  Ibe  motion 
tor  an  Injunction  stand  overuDlU  plaintiff  has  ee- 
labllsbed  his  legal  richt  lo  an  action  at  law.  Sam- 
uel V.  Bertrer,  4  Abb.  Pr.  89.  Ifl  How.  Pr.  HA.  M 
Barb.  185;  PPtridge  v.  Uerahant,  4  Abl>.  Pr.  IR; 
Amoskeag  Mfg.  Co.  v.  Bpear.  !  Sandf.  BIB,  7  N.  Y. 
Leg.  Obs.  BIS;  Wolfe  v.  U<  ul  rd,  18  Bow.  Pr.  K 
Uotlerv.  Dowunun,  aurloeftau:  Partridge  r. 
Heock,  I  Barb.  Ch.  101,  G  N.  T.  Ch.  L.  ed.  BR,  S 
Sandf.  Ch.  B^,  T  N.  7.  (}h.  L.  ed.  729. 

Tbat  the  words  used  to  designate  a  pertlciikar 


is.a 
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membera  of  tbe  uolou,  kod  would  have  no 
rigbi  BO  to  do  If  be  cettsed  to  employ  Its  niem- 
Vn,  It  did  not  there  appear,  nor  fa  It  alleged 
In  the  ca^e  at  bar,  tbat  eitber  the  plaintiff  or 
any  one  of  Uie  unions  was  a  buslnesB  corpora- 
tion, BEsocfalion  or  paTtnersbJp  for  tbe  purpose 
of  manufactiiring  and  Kllinj;  or  engiginj;  in 
the  tnaoutactUTe  or  saleof  dfcars.  It  was  beld 
that  the  device  Id  question  (wbicb  in  all  sub 
atantial  reipecU  was  tbe  same  wilb  that  here 
coDfddered)  was  not  a  trade-mark,  and  tlie  rl^bt 
to  use  ii  was  not  property  but  a  personal  privi- 
lege, lis  object  was  Bimply  to  indicale  mem- 
bership ill  the  union,  and,  to  obtain  whatever 
adTBQtage  the  fact  of  membership  ml^ht  give 
Ita  members,  they  bad  agreed  on  a  certain  de- 
vice which  mli^ht  be  placed  on  their  produc- 
tions. The  right  to  use  such  a  device  was  ob- 
tained merely  by  joining  the  aasociation,  and 
did  not  at  all  depend  upon  whether  the  person 
bad  earned  a  reputation  for  the  manufacture 
of  tbe  particular  article.  It  was  therefore  held 
that  it  could  not  be  protected  as  a  trade-mark. 
For  Bimtlar  reasoTia  we  are  of  opinion  that  the 
label  alleged  by  the  hill  in  the  case  at  bar  to 
have  been  counCerFeited  cannot  be  treated  as 
a  trade  mark.  However  disreputable  and  dis- 
honest it  may  be  falsely  to  represent  goods 
made  by  other  persons  to  have  been  made  by 
members  of  tbe  union,  upon  which  subject 
there  can  be  but  one  opinion,  those  who  do  not 
carry  on  any  buNness  to  which  the  use  of  tbe 
label  Is  Inculent,  who  have  not  applied  it  to 
any  Teodiblecommndity  which  has  been  placed 
upon  tbe  market.  In  which  they  deal  or  of 
which  they  are  tbe  owners  or  manufacturers, 
cannot  malnlaln  a  bill  to  restrain  the  tise  by  the 
defendant  of  tbe  label  as  a  Iradc-marb.  It 
wants  many  esseQllal  elements  of  sucbamark; 
It  does  not  Indicate  by  what  person  articles 
were  made,  but  only  membership  in  a  certain 
association;  there  Is  no  exclusive  use  of  it,  but 
many  persons  not  connected  In  business,  and 
unknown  to  each  other,  may  oae  It.  Its  right- 
kind  of  gt>oa»  in  botb  latKlg  ar«  Inolosed  In  a  floral 
wreatb  of  tbe  nme  description  is  not  of  ItselT 
enouvh  to  wniHtltuta  b  fruudulent  Imltatloa.  Har~ 
timack  HtEC.  Oa.  v.  Oaiiier,  !  Abb.  Pr.  8% 
A  man  cannot  t>e  enjutned  from  glTtny  bis  own 


d  the  article  to 


le  puLiUo  minii  with  a  atinilar  artlole  previously 
manufuotured  by  some  otber  person  of  tbe  suae 
name,  unlew  Ibe  use  of  his  owd  name  1b  meroly 
GolniBhle.  aucompanled  with  some  arllfloe  to  mis- 
lead tbe  pubtlo.  Brown  Cliemlcal  Co.  v.  Kyer.  SI 
Fed.  Kep.  V3 ;  WiJlIam  Rogers  Mfg'.  Co.  v.  Bimp- 
■on.  i  NeuF  BnK-  Kci).  TB.  5t  CTono.  StU. 

Tbe  uce  of  ihc  words"' pafentrooflinr,"  merely  des- 
ignating tUe  kind  uf  busloees  one  Is  engaged  In, 
cannot  be  protpcced  as  a  tnule-mark.  Fb;  v.  Fay 
<N.  J.I  (Cent.  aep.24U 

Plalntilta,  huvlasc  stamped  upon  silver  spoons 
"^Hogerak  Dm.  A,'' were  not  entitled  toenjoln  de- 
fendants from  stampmg  "C.  Kogen  &  Bros.  A," 
It  ticlng  a  fair  and  liuooat  use  of  the  -iwuer's  osme. 
Loomls.  J ,  anil  Park,  CA.  J„  dlssentiax.  liogers  v. 
Booers,  1  Ni?w  Eog.  Kep.  411,  SI  Conn.  m. 

A  puruboser,  at  assignee's  sale,  of  wrappers, 
•aL-ks.  etc.,  used  In  a  seied  business,  marked  with 
the  name  of  tbe  usignor'a  flrm.  Is  not  entitled  to 
pnjoln  the  anlguur  frem  uniig  Uie  flrm  name. 
Iowa  Seed  Co.  v.  Dorr.  ID  Iowa,  181. 
0L.RA 


fol  use  la  not  connected  with  any  bustoess. 
It  cannot  be  transferred  with  any  business,  but 
such  use  is  dependent  only  on  membership  in 
the  aaaociation.  Upon  the  question  whether 
labels  of  this  cbaracler  are  valid  trndeinarks, 
there  bas  been  some  contrariety  of  opinion. 

In  Pfopia  V.  Fuher  60  Hun,  603,  under  the 
New  York  Penal  Code,  which  does  not  define 
a  Irade-mark  In  essential  particulars  different' 
Iv  from  that  usually  adopted  Indep^ideat  of 
the  Statute,  it  wa^  held  that  the  label  was  a 
valid  trade-marh:  but  we  are  uf  opinion  tbat  it 
cannot  be  so  treated  atid  considered,  unless  a 
quite  different  definition  is  given  to  this  word 
from  that  which  it  has  heretofore  received,  and 
quite  different  conditions  from  those  here- 
tofore recognlxed  are  held  mffldeot  to  jtistify 
proceedings  for  an  lojunction  against  one  who 
dishonestly  seeks  to  make  a  market  for  his 
wares  by  advertlsemeDts  thereof  wbitdi  are  fiilse 
and  unjuBiIflable.  Without  dlscuteinit  Ihe 
riitbts  which  a  purchaser  may  have  who  hns 
been  deceived  by  such  an  advertisement  or 
label,  it  Is  necessary  for  thooe  who  claim  that 
their  right  ot  property  in  a  trade-mark  Liia 
been  Invaded,  to  show  tbat  they  ore  In  some 
way  by  themselves,  or  with  otbera,  the  owners 
thereof  by  reason  of  some  business  which  they 
are  transacting  together,  and  to  wbiob  Ita  use 
is  incident,  and  not  merely  a  personal  privilege 
which  they  possess  as  membera  of  a  particular 
OMOciallon  of  wide  extent  and  embracing  many 
persons  of  varied  interest,  to  advertise,  or  have 
advertised  by  those  by  whom  they  are  em- 
ployed, the  articles  made  by  them  as  being 
made  by  membera  of  such  a.''soclatiou. 

It  is  urged  by  the  plaintiffs,  even  if  tbe  label 
In  ouestion  cannot  he  considered  technically  a 
trade-mark,  that  even  where  trade-marks  have 
not  been  infringed,  courts  of  equity  have 
granted  injuuctions  againat  the  use,  on  varioua 
grounds,  of  certain  marks,  wrapperB  and  labels, 
where  there  appeared  to  be  a  deeign  to  deceive 
the  public  by  concealing  the  true  oriirio  of  the 

ForftlUtrt  0/  Tigltl  to  fitfitnctton. 

Where  laa  Is  put  up  In  a  package  encaaod  In  Ho- 
foil  like  Imported  Via,  and  marked  "Standard  He. 
No,"  on  the  front  of  tbe  package,  with  statements 
which  lead  the  publle  lo  suppose  that  ft  is  pure 
ten,  If.  loBtead  of  this  being  irue.  tbe  tea  la  oom- 
pouoded  in  Baltimore  of  several  varieties,  although 
purlQcd  by  a  secret  prof^ees,  tbe  mie  re  presentation 
Hill  defeat  so  loJUDCtlon  for  lofdngcment  of  the 
trade-mark.    Keooy  v.  Qlllet,  TV  Ud,  674. 

An  InJunotloD  wlU  not  l>e  gn  c  i  ed  to  restrain  tbe 
Infringement  of  a  trade-mark  which  Is  acoom- 
panled  with  statements  In  the  laliel  plainly  cnlen- 
lated  to  deceive  and  mislead  purchasers.    IMd- 

One  seeking  to  palm  otf  on  tbe  public  a  spurious 
for  a  genuine  artiole.  under  guise  of  bis  trade- 
mark, forfeits  bis  right  to  have  aucb  traile-mark 
protected.  Parltitt  v.  Quggeubalmer,  B  t^nt.  Bep. 
7V6.  S7  Ud.  512. 

Anezolualve  prlvlleca  to  deoeivethe  public  bj 
lining  misreprei 


U.  S,  IIB  (97  L.  ed.  TOS). 

Allowing  cigar  boxes  to  be  labeled  witb  tbe 
namia  of  dealers  to  whom  the  olgatsaie  sold  or  for 
whom  tbey  are  made  Is  not  deception  or  false  rep- 
reeentBtlon  when  stamped  with  tbe  name  and  tbe 
uade-mark  ot  the  factory  whlob  makes  tbea. 
Uohtenateln  v.  Qoldsniith,  ST  red.  Bep.  tW. 


HASSACHirSICTTS  SUPREUK  Jddictal  COI'RT. 


Jrtl  ' 


^poda,  and  to  tnalie  It  appear  that  they  were 
uie  Roods  of  aooLber.  Vroil  v.  Day,  7  Bcav. 
84;  Jfe/^anv.  f^^minff.  96  U.  S.  245  [24  L.ed. 
828];  Broan  Cbamieal  Co.  v.  Mycr,  31  Fed. 
Rep.  458;  Thornton  v.  WindietteT.  19  Pick.  214. 
WqJipTe  DO  ocrasion  lo  queslion  this  princi- 
ple St.  the  autboTiiies  bj  nliich  It  baa  been 
mutained.  Ii  will  be  found  that  wbere,  under 
■uch  circunvtaDCC9,  an  injiiDctJon  baa  been 
rraiited  or  an  aclioo  malDtamed.  it  baa  been 


Die  instance  of  one  who  was  biiD^^df  a 
faclur(>r,dcHli<r  in  or  owner  of  tbe  articles  which 
were  frauduli'aily  reprosouttd  by  the  coun- 
terftiied  labels,  wrapiiers  or  advettisemenla. 
to  be  bis.  Id  surb  cuee  tbe  fraud  complaiced 
of  would  have  a  nalural  and  inevilallle  ten- 
deiicy  to  IcseoQ  tbe  Kilea,  affect  tbe  repuiaiion 
of  llie  articles  Dianufaciured  ordenll  io,  Id  jure 
the  businessof  the  complainant,  and  would  Ihiis 
■ffoid  Lim  a  Kro'uid  for  relief  by  reuKOu  of  tbe 
special  and  peculiar  dainnf;e  which  be  would 
Busiain  or  to  wbicb  be  mi^'bt  be  exposed.  Tbe 
plaiQlUts  show  by  their  bill  that  tbey  have  " 
right  to  use  the  laoel  in  queRtion  and  that  it 
«  valuable  privlle;:.'c;  but  although  they  nver 
that  Ibey  have  sufTercd  loss  by  the  use  of  it  by 
tbe  detemlaiif,  ihey  do  not  aliow  thai  any  busi- 
ness  which  they  pursue  has  been  affccicd,  or 
that  Ibey  bave  austained  any  dclitiite  toss  or 
any  injury  except  ib»1  wbicb  must  be  extremely 
lemole  and  puielv  aptculaiive. 

In  Canon  v.  i/w  (U.  S.  C.  C.  Mo.),  5  L.  R. 
A.  614,  it  was  held  that  a  union  label  (ansner- ' 
log  in  alt  reapecia  to  the  one  aanexed  lo  tbe 
plaintilT's  bill,  and  there  averred  to  have  been 
counterfeited  by  the  defendaTitsi  did  not  answer 
to  (be  deiitiition  ordinarilv  given  to  a  technical 
trade-mark,  Itecause  it  did  not  indicate  with 
«ny  degree  of  cerlainty  by  what  parlicular 
person  or  firm  tbe  cigara  were  manufactured 
to  wbicb  it  migbt  l>e  afSxed,  or  aerve  lo  dis- 
tinguisb  Ibe  goods  of  oae  cigar  manufacturer 
Iron)  another,  and  also  because  the  complalU' 
ant  did  not  appear  to  have  any  vendible  interest 
in  tbe  label,  but  merely  a  right  to  nse  it  ao  long 
and  onty  so  long  as  he  uii^ht  remain  a  member 
of  the  onion.  In  alt  these  respecla  it  lacked 
tbe  cbaracIeilBtlcs  of  a  valid  trade-mark.  In 
that  case,  however,  tbe  complainant  had 
«verred  himself  to  be  a  manufactuier  of  cigars 
■entitled  lo  use  the  union  label,  who  bad  used 
and  was  actually  using  it  oo  tbe  cigars  manu- 
factured by  him,  thus  Euaranteciug  tbe  cbar- 
■•cter  and  qualilj  of  bn  ciears;  that  he  bad 
made  profits  thereby  and  that  be  had  lieen 
greatly  Injured  aod  was  liable  to  be  greatly 
injured  by  tbe  defendauti,  who  bad  prepared 
for  sate  counlerfeil  labela  in  tbe  simililude  of 
those  he  had  used  and  which  he  was  entitled 
lo  use.  It  waa  there  deemed  that  the  cases  of 
Oigar-Makert  Praleetive  Union  t.  Coiihaim  and 
8chri«ider  v.  Wiiliam*,  cited  lupra,  were  dLslln- 
guiabable  iu  this,  Chat  in  those  cases  Ihe  bill* 
were  framed  upon  tbe  theory  that  the  label  waa 
•  technical  trade-mark  and  as  aucb  the  pioper- 
ty  of  all  thememberaof  the  union,  and  that  any 
one  or  more  members  of  tbe  union  might  main- 
tain a  suit  lo  restrain  an;  unauthorized  person 
from  using  the  label  whether  they  were  Ihcm- 
•elvea  engaged  Id  tbe  manufacture  and  sale  o( 
ciKan  on  their  own  account  or  doL  It  was 
deemed,  therefore,  properly  to  have  l>een  held 
Id  those  casei  that  tbe  plalntiOa  could-"  *-- 


considered  to  have  such  a  property  in  theY- 
that  ihey  could  maintain  a  bill  upon  Itiegrra:' 
that  Ihey  were  injuriously  affect «1  by  the  ir..a: 
ulent  acts  complained  of,  while  io  tbe  tir 
tlien  before  tbe  court  the  complainant  br: 
averred  himself  to  be  a  manufacturer  of  rinf 
who  bad  built  up  a  profitable  trade  and  buil- 
ness,  which  busmcss  was  liable  to  be  and  •li 
damaged  by  tbe  fraudulent  actscomplainnj': 
Id  the  case  at  bar  there  is  no  allefrai)ODit.'.i 
Ihc  plaintiffs  are  themselves,  on  tbeir  onn :.' 
count  or  with  othem,  manufacturers  ordn''- 
in  cigars  as  a  busiuess.or  even  per^^ons  actua  7 
empliiyed  by  others  in  their  sale  or  maiiuiv 
ture,  or  IbnC  Ihe  union  of  which  they  are  tnc!^' 
t>era  and  olticera  is  engaged  in  any  ijii^iniK ' ' 
that  description.  They  do  not  by  their  i' 
show  thai  they  apply  or  baveapplied  Uii»  liifl 
In  any  vendible  commodity  of  which  Ibej  it- 
the  owners  or  which  Ibey  manufacture  (ot  tk 
market  or  plare  thereon  for  sale,  or  in  wbic^ 
tliey  deal.  Where  an  association  such  *s  ibe 
]  Cigar- ilakers' Union,  embronng  many  men:- 
!  bcrs  and  many  divit'ionsassubordiuuie  uuinu. 
has  adopted  a  symbol  or  device  to  be  used  mi 
boxes  of  cigiira  made  by  its  members,  such  ilf- 
vice  or  symbol  not  indicating  by  wLom  lit 
cigars  are  made,  but  only  that  Ibey  are  made 
by  some  of  the  members  of  the  union;  and 
where  the  rieht  (o  use  the  device  or  symbol  be- 
longs equally  lo  all  the  members,  and  continue) 
onlj"  while  they      "  ■"  ' "" 


talued  by  individual  members  or  ofllcera 
of  such  BsaociaLion  lo  realrsin  others  wrong- 
fully  and  fraudulently  u-ting  such  device  or 
symbnt  from  so  doing.  Any  injury  to  snch 
membera  or  offlcera  Is  not  direct  or  immediate, 
nor  does  it  affect  them  In  any  buEineas  wbicb 
[q  some  form  they  conduct.  It  Is  upon  ihi^ 
ground  that  auch  invasions  of  that  which  has 
been  held  to  he  property  have  heretofore  been 

Whether  If  tbe  bill  had  contained  Bllegations 
similar  to  Ihase  which  were  found  in  the  case 
of  Ckirton  V.  Ury,  tvpra,  it  might  have  been 
maintained,  we  have  no  occasion  now  to  cod- 

BUI  Hirmitied. 


Alfred  H.  BATCHELLER  «(  aL 


opinion  and  adopted  that  of  Ihe  II 
Supreme  Court  upon  a  ^ven  anbjeot.  and  auch 
deoiston  has  been  acqiilnced  In  for  maur  TcarSi 
It  wtll  not  be  departed  from  unless  tlie  court  Is 
very  sure  it  la  wrons,  and  also  tliat  ttan  United 


It  ta  the  veoeral  rule  that  Iniolvemt  !««■  hava 
no  eitralerrltorlal  eflloaar,  and  mn  wbolly  iMf- 
feotual  BSSlnst  nonicaldents  of  tbe  Blale,  even 
though  tbe  DonBsct,  by  111  ti 


1  oepCB  a  dividend  thereunder.   Ogdoo  *.  Oaniiiiitia, 


Bm  alM  16  L.  R.  A.  ISO; 


IsOO. 


PatERix  Natiohal  Rutx  v.  Batchblisb. 


Statea  Court  elclker  irlll  not  reffard  the  atatv  de- 
olBlon  u  Bubjedt  to  review  by  It  or  wlU  ohonirb  lla 
own  declalOD. 

8.  Adlacb&if^  under  State  Inaolvenoy 
lAmwUl  not  relesse  exiBtlns  debts  <lue  tonon- 
icaldeot  oredlton  irfao  do  not  oome  In  and  pTOre 
tbeir  olBlma  Id  tlie  iDBolveDOr  prooeeitlns*. 

8>  There  la  aothliig;  In  the  Hjtaaactan- 


e  toTClgn  credlton  . 

■  to  enforce  tbelr  ebUnu  after  a  db- 

a  iiiei^7  kioal  rule  of  procedure,  or 

le  UWD  M  •  ooDsequeaco  of  tlie  lubetan- 

Uto  rtitbt  bavljig  been  barred  by  the  dlsobarge; 

henoe  atnoa  tbe  light  oaanot  be  barred  the  aotloD 


a  certiBcate  In  bankruptcy  duly  rranted  U  the 
place  ntiere  Ihe  cobtract  was  maoe;  a  fortiori 
if  it  wu  ezpresslj  made  payable  Id  tba  lania 
place, 

Story,  Oonfl.  L.  %  MO;  Westlake,  Priyate  la- 
temat.  Law,  S  22B;  (ioTdner  v.  Uoughton,  } 
Beat  &  S.  748;  MaiufiM  r.  Andreat.  41  Me. 
S9I;  Paeiy.  fli*Sanf,  26Vl.  B98;  J/<?y  V.  »w«i, 
7  Cuah.  16;  Mat/i,^  y.  Suift,  18  Johna.  2S3. 

The  courts  of  a  Rtate  or  counlir  are  bound 

obey    the    commnud    of    fta    IjegiBlature, 

whether  IL  aKreeH  with  intern ational  law  or  not, 

unless  the  Legislalure  hai  exceeded  its  constl- 

luiioaal  power. 

Story,  Confl.  L.  g  &48;  Muiras  y.  De  Bellan- 
Itam,  6  Johns.  Ch.  G3,  2  N.  Y.  Ch.  L.  ed.  53^ 
Sidaway  y.  llaj/,  8  Barn,  ft  C.  12;  Eai$  t. 
M'Henry,  L.  R.  fl  C.  P.  228. 


{June,  USD.) 

REPORT  from  the  Superior  Court  for  Suf- 
folk County  of  a  auit  brought  by  a  for- 
eign creditor  to  enforce  payment  of  its  claim 
by  a  debtor  who  had  lieen  discharged  In  in- 
solvency.   Judgment  for  plaintiff. 

Tbe  CRBc  sutUcieoify  appears  in  the  opinion. 

Mr.  I«nrlaton  X<.  Scaife  tor  plalniiB. 

MetTt.  John  Lowell.  H.  F.  DioklnBon, 
Jr.,  and  HoUIa  R.  Bftiler,  for  detendaols: 

In  tbe  courts  of  Hna^acbuBetts.  if  not  else- 
where, said  discharge  In  insolvency  con  slitu  tea 
a  good  defense  to  any  action  upon  (he  note  in 
question. 

Pub.  Slat.  chap.  1S7,  §  Bl;  Stat.  18S4,  chap. 

Previous  to  StCUff  v.  Brury,  9  Allen,  27,  it 
was  scllled  in  MasKacliusctls  that  a  discharge 
In  ineolveoov,  obtained  in  Hassacliuselts  by  "a 
resident  o[  Mas-iachiisellB,  was  a  good  defense 
to  an  action  on  a  contract  made  and  to  be  per- 
formed here,  even  though  tbe  plaintiff  was  a 
noomidenL 

Herilmer  t.  Fither,  3  Qray,  43;  Burrali  v. 
Bfe,  S  Gray,  6fifl. 

Baldwin  V.  UaU,  68  B.  S.  1  Wall.  228  (17  L, 
ed.  B30,  which  KelUfi  v.  Drvrg  follows,  was 
decided  on  no  conslltulional  ground. 

See  Baldwin  v.  Bank  of  Afu*ury,  68  0.  8. 
1  Wall.  238  (17  L.  ed.  635);  Ogrim  v.  faunderi, 
24  U,  8.  12  Wheat,  279  i6  L.  ed.  628);  Qilinan 
V.  Loetnaood.  71  U.  S.  4  Wall.  i[)9  (18  L.  ed.  482i. 

Tbe  question  Involved  in  tbe  case  was  one  of 
comity,  and  not  of  right 

Tbu  views  of  llie  United  Stales  courts 
matter  of  comity  or  iuIerDationai  law  have 
lonjr  been  different  from  Iboee  of  the 
Masiwchusetis, 

Atarih  v.  Putnam,  8  Gray,  561. 

Tbe  laws  which  Bubsi!;t  at  the  time  and  place 
of  maliine  a  contract  enter  into  and  forma  part 
of  it,  OS  if  they  were  expressly  referred  to  or 
incorponited  in  its  terms, 

tklicard»  V.  KeoTsxy,  96  IT.  8.  601  (24  L.  ed. 
797):  United  Slates  v.  Quincy,  71  U.  S.  4  Wall. 
650  (18  L.  eci.  409). 

By  inicmalionai  law  a  debt  is  discharged  by 

a5  U.  8. 12  Wlient.  215  (B  L.  ed.  flW);  Cook  v.  MolTnt,  ,  HHnermnn,  10  Sawy. 

6now.300iliL.e<l.le6);Boylev.  Zuclmrle.  31U.S.  !  erombiciffl  BlnlLtit.  809.  M  Fed.  Kep.  &1*:  Sluven- 
8  V«I.348,BI,.  M,  IM';  IteWivln  v.  Bnic,  88  U.  B.  1 1  son  v.  King,  3  CMIT.  S:  Bprlnger  y.  Fostyr.3  Slnry, 
WbII.  23  ilT  L.  ed.  BID:  nilinan  v.  Lockwood,  TI  TT.  |  887;  Cleveland,  P.  £  A.  R.Co-v.  Ponndvlvanki.ie  U. 
p.4W.iJ1.400(lSL.ed.4;Ki:  Ketlvy  y.  Drury.BAIlcn,  8.  16  Wall.  328  i31  L.  ed.  189);  Van  Olalin  y.  Var- 
87:  »oule  y.  Cbase,  89  N.  T.  Sift  Donnelly  y.  Corliett,  i  renoe.  1  DiU.  BIB:  Lelcbford  v.  Convlllnn.  a)  Fed. 
TN.  Y.MO;  Smith  y.aardner.  4  Iloaw.  54:  Ballard  y.  I  Itep.  6(»;  Torrons  v.  Hummond,  i  HiDtlies.  600; 
WulmCer,  8  Abb.  Pr.  404;  Canada  Southern  K.  Co.  y.  Matber  v.  Nesbit,  4  McCrtiry.  iO^  MfnlsslDpl  HIUS 
Geblmnl.  IW  L'.  6.  US  (3T  I.,  ed.  VSH);  Mewlou  v.  I  Co.  v.  Banlett.  19  Fed.  Kep.  KM. 
B  L.  B.  A. 


wi»UT.  10  R.  i  449. 

The  plaintiff  is  not  deprived  of  any  right* 
under  this  contract,  since  it  sliil  baa  all  that  It 
ever  had.  That  baa  happened  which  tlie  par- 
ties contemplated  might  happen:  tlie  debtors 
have  failed,  and  oLtained  a  discharge  under 
Hassachusetla  lawa,  and  this  discharge  is  a 
good  defease  against  any  action  In  tbe  staia 
courts  of  Maseacbusetts. 

See  Blandiard  t.  ItittiM,  13  Mass.  1,  H,  S; 
United  State*  v.  Qitijic]/  and  Edward*  y,  Kear- 
ley,  iwpra. 

J.,  delivered  tbe  opinion  of  th» 

This  is  an  action  by  a  Rhode  Island  National 
Bank  upon  a  promissory  note  payable  in  Ma> 
BBchuselia,  and  made  here  by  the  defendants, 
citizens  of  this  Slate.  The  defense  is  a  dis- 
charge in  Insolvency  In  this  Stale.  It  b  ad- 
mitted that  tbe  plaintiff  did  not  prove  it!i  claim 
upon  the  note,  and  the  only  question  ia 
whether,  under  these  circumstanres,  Ihe  dis- 
charge is  a  bar.  It  was  argued  for  the  de- 
fendant that  the  decisions  at  the  Supreme  Court 
of  the  United  States,  that  discbarges  in  such 
CBBes  are  not  genemlly  valid  against  citizens  of 
other  States,  do  not  go  upon  anj  constitutloDal 
ground,  but  upon  mistsRcn  views  of  wbatia 
called  private  mlematinnal  law,  and  therefore 
are  not  bindin!:;  upon  us;  and  we  were  asked  to 
reconsider  Keitey  y.  Drurf/,  9  Allen,  37,  Id 
which  this  court  yielded  its  earlier  eipreased 
opinion  and  followed  Ihe  precedent  of  liaidirin 
y.  llaU,  18  D.  S.  I  Wail.  223  [17  L.  ed.  5811. 
See  also  Quemtey  v.  Weod,  180  Mass.  503; 
MnzieM  v.  CodiTan,  136  SIbso.  78. 

There  is  DO  dispute  that  the  letter  of  tbe  dis- 
charge and  of  our  Slatute  covers  the  plaintiff's 
ckini.     Pub.  Stat.  chap.  157,  §S  80.  81. 

And  tbe  argument  in  favor  of  giving  them 
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effect  EtccordfQg  to  (heir  letleria  that,  unlesB  tbe 
Statute  is  void,  we  nrp  hound  to  follow  it;  tbat 
the  Isn  of  tba  plare  whei-e  tbe  coDtract  te  made, 
and  l£  to  be  performeii,  wbicb  lain  force  at  tbe 
lime  of  making  and  for  performing  it,  enlere 
Into  the  contract  so  far  as  to  settle  everywhere 
what  acta  done  at  tliat  place  nball  diBcliarge  it 
(Mayr.  Brfed.lCush.  15);  and  tbat  a  discharge 
fo  accordance  with  tbat  law  cannot  be  said  to 
impair  the  obll|.';alion  of  a  contract  wbicb  con- 
templated it,  or  to  deprive  the  contraclee  of 
property  without  dueprocess  of  law,  when  that 
properly  was  created  subject  to  destruction  In 
tbat  way.  We  express  do  opinioa  upon  tbe 
weizbt  of  this  argument.  Altbousb  it  for- 
merly prevailed  with  this  court  {Beribner  v, 
FUher,  3  Gray,  48;  RuriaU  v.  Kif.e,  B  Gray, 
6l!9l,  it  may  be  tbat  there  is  a  distinction  as  to 
a  discharge  by  legal  proceedings.  It  may  be 
tbat  Btatuies  providing  for  a  discbarge  by  an 
insolvency  court  do  not  enter  Inio  tbe  contract 
in  aucb  a  Beose  as  to  hind  tbe  coniraclee  to 
adopt  and  submit  himself  to  tbe  jurisdiction  as 
an  Implied  conditioD  of  tbe  promisor's  under- 
tnklDg.  It  does  not  follow,  because  tbe  dis- 
charge, if  etleciive,  does  not  impair  ihe  obliga- 
tion of  the  contract,  that  absolute  liability  to  it 
la  a  part  of  tbe  substantive  obligation.  The 
subs'uotive  promise  and  the  obligation  of  tbe 
contract  are  different  things.  And  apart  from 
this   consideration   it  may  l>e  tbat   by  sound 


only  tA  tbe  extent  that  if  tbe  Masaacbusetis 
courts  could  acquire  jurisdiction  over  It  in  the 
ordinary  modes  bv  which  jurisdiction  of  tbe 
person  is  acquired,  it  would  be  txiund  every- 
where by  a  discharge  granted  here. 

However  this  niny  be,  we  see  no  sufflclent 
reason  for  departing  from  what  bas  been  ac- 
C0)led  OS  the  law  for  a  nuai  ler  of  a  century. 
We  agree  ibat,  consisienlly  with  our  duty,  we 


preme  Court  of  ihe  United  Slatea  solely  out  of 
a  desire  for  uniformity.  But  when  we  are 
asked  to  ovorruie  a  decision  of  our  own  court 
which  has  been  acquiesced  in  for  so  long,  wa 
should  have  to  be  very  sure  before  dolnfc  so,  not 
only  tbat  lb?  decision  was  wroo^,  but  also  that 
the  Si  preme  Court  of  theUuiteil  States,  what. 
ever  wu  may  think  about  It,  either  would  not 
regard  our  decision  as  mibject  to  review  by 
(hfm,  or  would  abandon  opinions  which  (hey 
have  expressed  repeatedly  and  down  to  tbe 
lBtu.--t  volume  of  their  fieporls. 

We  should  he^^iiate  lo  overrule  KelUy  t. 
Drury,  even  If  we  were  ready  to  say  that  we 
disagreed  with  the  principle  of  Baidwin  v. 
Hale,  and  that  we  thought  our  decision  not 
subject  to  review.  For  when  in  a  particular 
case  the  precedents  are  aettled  In  favor  of  uni- 
formiry,  the  fact  tbat  they  do  conform  to  the 
decisioas  of  tbe  Supreme  Court  of  the  United 
Slates  is  a  most  powerful  secondary  renson  for 
not  aislurbing  tbem  and  would  be  liiiely  to 
outweigh  our  private  opinions  upon  the  orig- 
inal mailer.  There  is,  too,  a  particular  reason 
for  uniformity  in  the  present  case,  because  it  is 
manifest  that,  practicully  st  least,  the  general 
validity  of  the  discharge, — that  is,  its  eScct 
autsi<ie  this  Commonwealth,— depends  upon 
the  decision  of  other  courts  than  this,  and  that 
8  L.  R.  A. 


tbe  decision  of  the  United  Stales  court  apon 
that  question  la  of  more  importance  than  Qiax 
of  any  other.  Tbe  of)  en -repeated  vien  of  the 
Supreme  Court  of  the  United  States  is  that  dis- 
cbari^ea  like  the  present  are  void  for  want  of 
jurisdiction,  and  thalslitulespurportingto  au- 
thorize Ibem  are  beyond  the  power  of  tbe  States 
to  pass.  Baldurin  v.  Rak,  68  0.  B.  I  Wall.  223, 
238  [17  L.  ed.  581,  B341;  Baldwin  v.  Bank  at 
Jfswburif.  68  U.  S.  1  Wall.  234  [17  L.  ed-  684]; 
Oilfnan  v.  Lodemood.  71  U.  9.  4  Wall.  409  [18 
L.ed.  4821;  Denny  v.  fitenne«,128U.  S.489,497 
[aa  L.  ed.  461,  4941;  Cole  v,  C-inningham,  138 
U.  S.  107.  lis  [88  L.  ed.  589,  543]. 

Whether  that  court  would  regard  a  decision 
to  the  contrary  by  a  state  court  aa  subject  to 
-■-'  —  by  them  upon  congtituiional  grounds 


unless  it  be  the  following,  repeated  in  Baldwin 
V.  H(Ue.  63  U.  S.  I  Wall.  231  [17  L.  ed.  683], 
from  Ogden  t,  8aiinder».  34  U.  S.  12  Wheat. 
213,  8jB  (a  L.  ed.  00«,  658]:  "But  when  In  the 
exercise  of  tbat  power,  tbe  States  pass  beyond 
their  own  limits  and  tbe  rights  of  Ibeir  own 
cilizens,  and  act  upon  the  rif^bts  of  citizens  of 
other  States,  there  arises  a  conflict  of  sovereign 
power  and  a  collistoa  with  tbe  judicial  power* 
granted  to  the  United  States,  which  renders  tbe 
exercise  of  aucb  a  power  incompatible  with  the 
rights  of  other  Stales,  and  with  the  Constitu- 
tion of  the  United  Slatea."  This  is  somewhat 
emphasized  as  tbe  deliberate  view  of  tbe  court, 
not  ot^ly  br  its  original  mode  of  statement,  bat 
tiy  Ibetr  adhesion  to  it  after  the  dissent  of  Chx^ 
JuslioB  Taney  in  Gook  v.  Moffat,  48  U.  B.  6 
How.  295.  810  [13  L.  ed.  159,  166].  Be* 
SorflMT  T.  Fi*>ur,  3  Gray,  48,  47. 

This  language  certainty  gives  the  tmpressio* 
tbat  our  decision  would  be  regarded  as  subiect 
to  review,  possibly  on  the  ground  of  an  implied 
restriction  on  the  power  to  pass  losol  vent  Lawa 


reserved  to  the  States  (Denny  r.  Btaiiett,  128 
U.  S.  489,  408  [83  L.  ed.  49f,  405]);  possibly' 
on  the  jrround  that  tbe  discbarge  woula  Impau 
tbe  obligation  of  contracts  with  persons  not 
within  tbe  jurisdiction  {Gook  v.  Moffat.  46  U.  8. 
6  How.  295,  808  h3  L.  ed.  150,  IIS]);  possibly 
by  reason  of  the  Fourteeatb  Amendment  (/%>»- 
noyer  v.  Heff,  96  U.  9.  714  [24  U  cd.  6651); 
poasihly  on  aome  vaguer  ground.  Wefcel  tn« 
force  of  tbe  reasoning  quoted  from  Stoddard  r. 
Harringlmt,  100  Mass.  B7,  89.  but  that  case  did 
not  profess  to  weaken  tbe  authority  of  Kelt«g 
V,  Drvry,  and  moreover  the  question  which  we 
are  now  considering  is  not  what  would  be  our 
own  opinion,  hut  what  seems  to  be  the  opinion 
of  the  Supreme  Court  of  the  United  States. 

The  decision  in  Keiley  v.  Dniry  did  not  go 
upon  any  nice  inquiry  whether  it  was  subject 
to  review,  but  upon  the  ground  that  this  court 
deferred  to  tbe  decision  of  the  Supreme  Court 
of  the  United  States,  that  discharges  like  tba 
present  were  not  binding  outside  the  jurisdic. 
tioD,  and  that,  thia  being  so,  a  discri  mi  nation 
should  not  be  made  In  favor  of  our  citizens  in 

Sroceedingg  In  tbe  State  court  in  distincllOB 
rom  proceedings  In  the  courts  of  tbe  United 
SlAtes. 

Thia  Isst  proposition  was  conceded  by  tba 
senior  counsel  for  tbe  defendant.  But  as  some 
doubt  was  thrown  upon  it  in  the  printed  brief 
we  repeat  what  waa  again  intimated  in  JTurpAf 


Cork  t.  Ddhhah. 
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T.  Mannitu/,  184  Vui.  4B8,  that  tbers  U 
iKMblDKlDtDfiliw  aflecdnf^tbeqneBtioD  before 
us  which  Indicatet  «.□  InteDt  to  refuse  foreign 
creditors  access  to  tbe  courts  nf  Massachusetts 
as  %  merely  local  rule  of  procedure,  or  other- 
wise tban  as  b  cousequeDce  of  tbe  aubstautiTe 
rigbt  bATiug  been  barred  b?  the  discharge. 
The  form  of  tbe  discharge  In  Pub.  Stat.,  chap. ' 


157,  g  80,  sod  tbe  language  of  ^  81,  addteas 
tbemsclves  directly  to  the  aubatanUre  right  aad 
declare  the debtordiscbar^ed  from  the  apedfled 
debts.  It  belQg  settleil  that  the  plaintiff's  debt 
is  not  barred,  an  actioD  can  be  maintained  lo 
recover  it  in  (he  state  court. 
Judgment  for  plaintiff. 


CONNECTICUT  SUPREME  COURT  OP  ERRORa 


t....Cono,....) 

1.  Expfgas  continuing  tragto  are  eioliided 
from  the  opernUOD  of  Btatutea  of  Limiiation. 
while  Implied  trusts  are  subject  tbareto. 

8>  Iioavliig  corporate  stock  In  tbe  poa- 
•essloik  ajid  name  of  the  aeller,  tbe  sale 
bninit  eviaenccd  only  by  a  deolaraUOD  thereof  in 
a  receipt  given  lor  tie  money  paid,  and  there  bo- 
iDlt  no  as  reoment  as  lo  the  future  disposition  of 
tbe  stock  or  the  dividends  thereon,  oreatea  an  Im- 
plied trust  in  tbe  seller  which  la  enforooible  at 
law  and  subject  to  the  operation  of  tbe  Statute 
of  LImllaUona. 

S.  Thero  iflnoleKslpreanmptlonofthe 
deatb  of  a  person  wbo  has  left  home  and  has  not 


since  been  heard  from  until  after  the  ezplratloa 

I.   Thependencrofansippeftlfromanoiv 

der  admitting  a  will  to  probate  wiu  notemuse* 
delay  of  over  two  years  on  the  pare  of  executors 
wbo  have  qualified  thereunder  to  present  for 
payment  alalnu  of  testator  against  tbe  estatea 
of  other  deoeaeed  penona. 
i.  A  cl«lm  ag«in»t »  dwtsaaed  person's 
estl^te  is  forever  barred  If  It  Is  not  eiblbitad 
witliin  tbe  time  limited  by  tbe  oourt  of  probata 
for  the  preeeotation  of  lucb  claima.  Disability 
of  claimant  la  no  excuse  for  failure  to  present  • 

9.    Am  airaj^  made  upon  a  aubmlsslon  (o  arbl< 
tratora  by  exsoulors  of  a  question  as  to  tho  own- 


the 


stock  wbicb  w 


I  had  t 


trlbuted  under  bis  will  before  tbe  agreement  tc 
arbitrate  whs  made  la  not  admlaslble  In  evldena 
against  the  diatributeee  in  an  action  to  reoovei 
pnmciniTlnn  of  ttie  stock. 

(June,  leOO.) 


HcrrM.— filotuti  of  £.lml  rations  trust  not  vtUMn 

Tmsta  whicb  are  mere  creatures  of  a  coart  of 
«qulty  are  not  within  tbe  Statute.  Kane  v.  Blood. 
food.  T  Johns.  Cb.  SO,  £  N.  T.  Ch.  f..  ed.  231;  Ho 
Oane  v.  Shepberd,  XI  N.  J.  Bq.  80. 

Ibe  trusts  not  wittiln  tbe  Statute  are  tbnse  which 
are  the  creatures  of  oourts  of  equity,  and  not 
within  the  cognlxanoe  of  a  law  court;  and  as  to 
those  other  trusts  wlilch  are  the  ground  ol  an  ac- 
tion at  law  tbe  Statute  is  at  much  a  t^ar  In  one 
court  as  tlie  other.  Buckingham  v.  Ludlum,  87  N. 
J.  Bq.  IM;  Younjr  v.  Wiseman,  7  T.  B.  Mon.  ZTO, 
UAm.Dec.I7T.  Eiee  Wanmaker  v.  Van  Busbtrk, 
I  N.  J.  Bq.  685;  Monie  v.  Oliver.  It  N.  J.  Ea.  £59;  Mo- 
Claiie  v.  Ebepherd.  SI  N.  J.  Eq.  TB;  Roosevelt  v. 
Hark,  g  Johns.  Ch. »».  X  N.  T.  Cb.  L.  ed.  121. 

To  exempt  a  trust  from  the  l>ar  of  the  Statute,  It 
most  be  a  direct  trust  and  of  tbe  Idud  t>elonglng 
«zcluslTely  to  tbe  jurisdiction  of  equity.  People 
T.  Oran,  11  West.  Rep.  *1S.  121  HI.  850. 

Trusts  not  aHected  by  Statutes  of  LimltHtlon  are 
those  tecbnlcal  and  continuing  trusts  uot  at  all 
cognizable  at  law.  but  which  fall  witbin  tbo  pecu- 
Jlar  aud  exclusive  jurladtctlon  of  courts  of  equity. 
Tlnnen  v.  Uebane,  10  Tez.  £0;  Cocke  v.  McQimila. 
Hart.  A  T.  868. 

Trusts  intended  by  oourta  of  equity  not  to  be 
reaobed  by  tbe  Statute  are  those  technical  and 
-continuing  (rusts  wblcb  are  not  cognizable  at  law, 
but  fall  witliin  the  proper,  peculiar  and  exclusive 
Jurisdiction  or  this  court.  Love  v.  Watklns,  tOCal. 
MT,  m  Bourne  V.  Hall.  10  a  L  IM;  Finney  v. 
■Oochran.  i  Watts  AS.  IIE,  SI  Am,  Dec  U£.  Bee 
FrevoBtv.  Qrat&ign.S.  SWbeat.4£l(6L.  ed.  311); 
Baymond  v.  Elmonson,  1  Blackf.  17:  Payne  v. 
Hathaway,  8  Tt.  OX;  Cook  v,  Williams,  E  N.  J.  Bq. 
«»;  Baylor  v.  Dejametie,  13  Gratt.  162;  Hemenway 
T.  Oatea,  S  Pick.  8E1;  Greenwood  v.  Greenwood,  6 . 
eL.R.A. 


Md.  834;  Clifton  v.  Hals,  i  Deeau*.  BSD;  Tamom  r. 
Brooke.  B  Pick.  XJA  SCanlford  v.  Tuttle,  t  Tt.  B^ 
CoUard  v.  TutUe,  1  Vt.  4B1;  Codman  v.  Bogers.  10 
Pick.  112;  Ohver  v.  Piatt,  M  D.  a  B  How,  m  [III- 
ed.  688):  Hosteller  v.  HoUmger,  ID  Cent.  Bep.  TTl, 
117Pa.  806,  21W.  N.  cm 

it  does  not  apply  to  actions  founded  on  a  direot 
oretrlot  trust  such  as  are  not  oogn liable  at  law, 
but  faU  wItbIn  the  proi 
Jurisdiction  of  a  conn 
Wells,  BO  N.  J.  Bq.  179. 

The  custodian  of  a  fund  wbiota  baa  tieen  created 
for  the  benefit  of  a  partlcularperson,  tbe  contribu- 
tors baring  wboUy  relinquished  tbeir  control  over 
it,  la  within  the  operation  of  the  Statute  of  limit*- 
tloiu.    Boetetter  v.  Hollluger,  supra, 

No  lapat  of  time  ban  a  dtTtet  or  an  mpral  (ruK. 

Ttie  rule  is  well  settled  that  no  lapse  of  time  la  a 
bar  to  a  direct  trusl^BS  between  executor  and  trus> 
tee  and  cestui  !fue  Inixt.  Boblsonv.  ltoblBaa.SLAa*. 
16S;  Bigelow  v.  CaUIu,  GO  Tt.  UO;  Goodrich  r. 
Pendleton,  S  Johns.  Cb.  SSI,  1 H.  Y.  Cb.  L.  ed.  SET; 
Chicago  A  K  L  R.  Co.  V.  Hay.  7  West.  Rep.  720.  lU 
111.  U3;  Deooucbe  v.  Savetier,  B  Johns.  Cb.  ISO,  1  H. 
Y.  Ch.  L.  ed.  687;  Coster  v.  Murray.  0  Johns.  Ot, 
623, 1  N.  Y.  Cb.  L.  ed.  1IS2;  Beokford  v.  Wade,  II 
Tea.  Jr.  87;  Parmele  v.  HcGinCy,  t2  Utas.  181;  Cbol- 
mondeley  v.  CUnton,  i  Jac  ft  W.  1. 

The  Statute  of  Limitations  Is  not  a  tiar  to  a  trurt 
where  the  ees'ul  que  trust  Is  the  trustee's  wUet 
Rusllng  V.  Bualins,  7  Cent.  Bep.  US,  42  N.  J.  Eq.  SM. 

Money  received  by  the  bugband  from  his  wlle'a 
separnle  estate  was  received  by  bim  as  statutory 
trustee,  against  which  tbe  Statute  of  Limitations 
would  not  run.  Comstocli'a  App.  1  Hew  Bng.  Kep. 
N^  U  Conn.  211. 

Limitation  does  not  run  in  favor  of  a  trustee  at 
against  blscsstul  qtu  Crust  while  tbe  latter  la  inpo^ 


BO 


OOBKBOnODT  SUFBBMM  CoUBT  Or  EBItOB& 
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APPEAL  b;  d«fetidsiiia  rroro  b  jutVmeot  of 
the  Superior  Court  Tor  Hartford  (^UDtj  in 
fsTor  of  plamiUC  In  an  Bctioa  brought  to  re- 
cover powewioa  of  certaiti  corporate  sUick  al- 
leged to  have  been  the  property  of  plamifiTs 
teelalor.     Severted. 

Tbe  facta  are  fully  gtah^  In  the  opinion. 

JVemr*.  A.  P.  Hyde  and  O.  J.  Col*,  for 
apiiellanis: 

Tbe  Umitalioni  against  an  eelate  are  an  ab- 
snlnle  bar  and  there  is  no  provision  for  sua- 
penaion  during  tbe  diaabitiCjof  the  plaintiff. 

Atwood  V,  S^odt  Idand  Agneultural  Bank, 
S  R.  I  196;  Pratt  v.  Northam,  5  Mason,  B5; 
Lewin,  Tr.  p.  861);  Morgnn  y.  Hamlet,  118  D, 
8.  449  (28  L.  ed.  1043);  ifciMW  v.  J'atterton.  76 
Me.  IBOi  HaU  v.  BamtUad,  20  Pick.  8;  Schoul- 
er,  Ezrs.  g  119. 

The  Btatute  of  Llmitationa  aa  to  claims 
agaioKt  ealatea  la  highly  favored. 

Ang.  Lim.  5ib  ed.  p.  161;  8  Wma  Bin. 
SIM;  Sugar  River  Bank  v.  Fairbankt,  49  N. 
H.  ir" 

Eg 
then 

3  Lewin,  Tr,  884;  Kant  v,  BloofUjoo^,  1 
Johna.  Ch,  113.  8  N.  T.  Ch.  L.  ed.  239;  Bel- 
knap T.  Qleaton,  II  Conn.  163;  Lewin,  Tr. 
ll.'iB,  note,  and  casei  cited. 

The  piaiuliS  cannot,  by  a  mere  change  of 
forum,  avoid  the  liTDitatioD  of  tbeSlaluLea.  If 
he  baa  two  i^mediea,  one  at  law  and  the  other 
in  equity,  the  har  which  operates  in  one  also 
operates  id  the  Other. 

Kane  v,  Bloodgood,  Ktpra;  Johnmm  v.  Smith, 
27  Mo.  S91;  Qoverner  v.  Woodieorth,  63  III.  264; 
Barton  v.  Didten;  48  Pa.  518;  PWawO  t.  Back- ' 


ingham,  38  Miss.  96;  Zaeharint  t.  ZaetuiTi'it^ 
2S  Pa.  452;  TneoOiiek  \.  AuMtin,  4  Mason,  SO:. 
Haytcard  t,  Gvna.  82  111.  385;  Johnion  v. 
Ama,  11  Pick.  IBS;  Morgan  t.  EamUt,  tupra. 
If  iLe  trust  ia  implied  or  constructive,  that 


a  bar,  because  Id  sucb  cases  the  holding  is 
adverse. 
Perry,  Tr.  §  866,  p.  786;   Sarfi  App.  83- 

Conn,  537;  Wilmerding  r.  Rvm,  83  Conn.  76; 
PhaXen  v.  Clark,  19  Conn.  434;  Belknap  v. 
Gleaton,  tupra;  Burditt  v,  Orem,  8  Pick.  108t 
Jonet  V,  Lightfoot,  10  Ala.  17;  Treeothick  t, 
Austin,  4  Mason,  16;  Ang.  Lim.  §178,  p.  169; 
StrimpjUr  v.  RdberU,  18  Pa,  800:  Prewtt  v. 
Buckingham,  tupra;  Manion  t.  TiltteortA,  JS- 
B.  Mon.  683;  Barton  t.  Diekent  and  Haynard 
T.  QviiTi,  tupra;  Wdtt  y.  P&rr}/,  62  Mo.  673; 
MeClane  v.  8/i^erd,  81  N.  J.  Eq.  76;  AiA- 
kvrit't  App.  QO  Pa.  290;  Johntnn  t.  Smith  and 
Zaehariat  v.  Zae/iariat,  tupra-  Murdoek  v. 
Hugh£t.  7  Smedes  &  M.  219;  Kane  t.  Blood- 
good,  7  Johns.  Ch.  90,  3  N.  T.  Cb.  L.  ed.  231; 
2  Lewin,  Tr.  pp.  868,  884. 

In  cases  of  eicpress,  technical  and  continuing 
trusts,  if  tbe  trust  be  repudiated,  then,  tbft- 
holding  being  adverse,  tbe  Statute  runa  from 
tbe  time  of  repudiation. 


Lim.  §174,  1 

Tbeeiglit  shares  as  held  b^I>anhain,lf  held 
In  trust,  were  held  as  a  deposit  or  bailment,  and 
the  claim  was  recognizable  in  a  court  of  law. 

3  Bl.  Com.  p.  481;  Start  r.  Mellith,  2  Alk. 
810;  KaM  »,  Bloodgood,  7  Johns.  Ch.  110, 3  N. 


MMlna  Qf  the  trust  eetate.  QUbert  v.  Sleeper.  Tl 
CbL  IW:  Jaokson  v.  Jaatean  (Pa.)  T  Cent.  Bep,  aSO. 

A  pledgee  who  retains  ika  plrdg«d  pro|ierty  may 
at  any  time  t>e  compelled  to  restore  It,  upOD  tender 
Of  the  debt;  and  the  Stutule  does  not  run  asuinst 
tt  Humphrey  v.  ClearAeld  Co>,  Kat.  Bank,  S  Cent. 
Bep.  185, 118  Pa.  iI7. 

The  Statute  does  not  apply  In  fnvor  of  a  truatee 
•■  to  tunda  held  In  trust,  Lawreooe  T.  Warwick 
CN.J.lSCenLRep.  470. 

Since  the  poasewlan  of  the  tragtee  Is  tbe  pones- 
alon  of  the  eutut  qm  (rust,  and  no  action  at  law 
will  lie  hy  the  latter  a^nat  the  former  for  any 
money  payments  due,  theStatura  of  Limitations 
does  not  apply  to  eipreaa  trusts.  Dytsr  v.  Waters 
an.  J.)  Feb.  8,  18C0. 

The  Statute  of  LlmltationB  Is  not  a  bar  to  an  ao- 
tlon,  founded  on  an  ezprcsa  trust,  to  compel  an 
acooDnting.  Anderson  v.  Meredith,  10  Ey.  L.  Hep. 
HO;  Reevts  T.  BeekDum,  T  Cent.  Bep.  453,  «i  N.  J. 
Bq.813. 

Ad  acdon  luraliiHt  a  trustee  to  compal  an  ao- 
oouotlng  and  for  Judgment  for  the  amount  Of 
bust  funds  converted  Is  not  subject  to  the  six 
years'  Statute  of  LimltatJooSi  Colj;lazier  v.  Col- 
glazier.  II T  Ind.  too. 

The  Statute  of  Limitations  does  not  apply  In 
oases  of  direct  and  express  truMs  or  cases  of  fraud. 
App  T.  Drsisbach.  t  Uawie,  287,  31  Am.  Ueo.  450. 


Uurruy,  fi  Joh 

8  L.  R.  A. 


a  pBrtloular  purpose,  ig  a  truBtte.    Adp 
L-h,  2  Itawle,  2BT,  recedlnc  from  ClBtcr  v. 

1.  Ch.  KK,  1  N.  Y.  Cb.  L.  ed.  lltB. 

Dii  in  a  limited  Eeust,  and  no  other; 

DO  tl  a  truBtee  of  the  dlyldend  lu- 


paid  to  the  stockholder,  Klnf  v.  Fatersan  te  H. 
B.  K.  Co.  SB  N.  J.  L.  EOT. 

Wliere  defendant  bank  took  certain  atocka  from 
thelrustee  thereof  and  held  them,  sud  atterwarda- 
the  proceeds  of  their  sale,  as  a  trust  fund,  under  a. 
trust  to  return  them  to  the  trustee,  the  latter  and 
tbe  c«luf  ijai  (runt  both  had  an  equitable  remedy 
Bgratost  defendant  which  oould  not  be  aCecled  by 
the  Statute  ol  Limitations.  Blake  v. 'TiBden  Kat. 
Bank.  4  New  Bng.  B^.  au,  lt£Ue«,  IS, 

EzetMar  and  odniinCaCrator  at  tniOta. 

An  administrator,  being  a  titiatee.  cam 
the  Statute  of  Limitations  In  bar  to  than* 
or  persouB  entitled  to  the  distribution  of  anels. 
Bubey  v.  Baniett,  11!  Uo.  a.  4B  Am.  I>ec.  llS. 

A  cause  of  action  ajialnst  an  admin  istrator  doea 
notdepcud  npon  tJie  debts,  but  upon  cbejrcoUe<v 
tlon;  and  theappllcatlonnf  thoStatuletaOiaoricf- 
nal  debts  has  no  bearing.  Swirt*.UBTtlu,2Weet. 
Rep.  1«,  IS  Ho.  App.  OR. 

Tbe  Stulute  will  not  bar  aotlon  for  a  legacy 
against  an  executor  or  an  administrator  holding 
assets.    t>>tlins  v.  Collins,  t  New  Bns.  Hop.  3j.  140 


Tberi 


wlUni 


It  for  1 


legacy  applies  only  when  the  suit  la  against  i 
eoutor  or  another  who  Is  charg«d  by  Lbe  wiii  wiin 
an  eiprc  «ed  trust  In  relation  to  tbe  legnc>-.    MU- 
Hmtlon  V,  Hill,  a  Ark.  301. 

The  acceptance  of  a  devise  binds  tbe  cjcvisce 
personal!,!'  for  the  payment  of  a  Ic^ni^y  cli;ir^-t'd 
upoo  the rlevlse.    Biittlie  obllgnljon  leiiu  imiilii-d 

the  Statute  of  Uuiltutioos  of  ibreeyeiirs.    1I-\J. 

It  Bceros  tbnt  wheru  aa  eipcuior  has  eottk-d  his 
account,  exhibiting  a  balance  in  hla  hands.  Iw- 
oeaaea  to  be  a  trtistee,  and  bocomea  a  deb. or  for 


CONB    T.  DUMHAU. 


T.  Ch.  h.  ed.  288;  Jfuiroy  v.  Gotta;  30  Johns. 
6TS;  Treeothiek  v.  duilin,  i  Maaou,  80:  G  Wait, 
Act.  and  Def.  110,  S  2;  Wilion  v.  LitOf,  3  N. 
Y.  443;  Ayra  v.  Freneh,  41  Conn.  142;  &*- 
mourY.  Imt.  46  Conn.  llS;  Denrnt  v.  Vote,  140 
Mass.  6TS. 

IgDoraiiM  of  hli  righu  on  the  pnrt  of  s  pei^ 
•on  agalDSt  wbom  the  Slatute  has  begun  to  ma 
will  not  BuapeDil  its  operalion. 

2  Lrwin,  Tr.  p.  8BB:  HanJc  ofBar^ord  Omn- 
-    t.  Waterman.  2«  Conn.  S24. 


Tbe  Slaiiite  of  Llniilailons  does  not  affect 
u  express  and  lubBistiue  Inist. 

Wilmerding  t.  Rum.  88  Conn.  67;  PMlippi 
*.  PhiUppe.  116  U.  8.  161  (29  h.  ed.  837);  Per- 

S,  Tr.  B  868;  2  Lewin,  Tr.  p.  858;  Sn^dar  y. 
zOamb,  89  Fed.  Kep.  S93. 

Tills  ill  an  eipreai  Lruat. 

Pom.  £q.  g  162. 

Property  once  impresed  with  an  express 
trust  always  remaioa  an  express  trust  into 
whosesoever  hands  it  may  pass,  except  a  bona 
fide  purchaser  without  notice  and  tor  value. 

2  Pom.  Bq.  g  1048. 

A-verill  may  have  been  dead  when  Dunbam 
died.  If  be  was  and  It  was  unknonn,  Ibe 
8lalat«  of  Liinitations  did  not  begin  lo  run 
■gumst  his  claim  until  hU  death  was  legally 
picsumed  and  eiecutoiB  were  qualUed  lo  act. 

Wood.   Lira.  p.  264,  g  117;  i/o4ar(  v.  Con- 


That  executors  have  the  poner  lo  make  a 

■ubmisslon  is  established  beyond  controversy. 

Alhng  v.  Munton,  S  Conn.  694;   Bcbouler, 


Exra.  ^g  B87,  889,  and  noUS;  I  Bncyclop.  Law, 

p.  668,  and  note  1;  Wma.  Bits.  pp.  1800,  ISOl. 
TUiU;  Chadboufn  y.  Ghadbourn.  9  Allen,  173; 
Bean  v.  Famam,  8  Pick.  269;  Rev.  Htal.  §595. 

Cerendanta  are  bound  by  the  award. 

1  Encyclop.  Law,  p.  711,  andnot^f/  Btro(lt» 
V.  Patton.  I  Brock.  228;  Wheatity  y.  Martin. 
6  Leigh,  62. 

An  award  of  an  arbitrator  Is  conclusive  upon 
the  panics  as  to  all  the  tacts  submitted  and  de- 
cided by  the  award. 

Ourleg  y.  Jkan,  4  Conn.  269. 

Sejr^onr,  J.,  delivered  the  opinion  of  the- 

It  appears  from  the  findings  In  this  case  that 
on  uod  before  August  14,  i860,  Austin  Dun- 
hsm  owned  twenty-one  shares  of  the  Mida 
Lite  luBurance  Company's  stock,  on  which  tlO 
a  share  had  been  paid.  On  or  about  said  date 
he  "sold  to,  or  subscribed  or  bought  for.  James 
li.  Averill,  eight  sharesof  said  stock,  and  said 
Averill  paid  him  therefor  $10  a  sh»re  and  took 
a  receipt  as  follows,  viz.; 


James  R.  Averill  elefa^  dollars,  being  tbe  first 
installment  on  eight  shares  of  the  Mlm  Life 
Ineuraoce  Company's  flock  standing  in  my 
name,  but  owned  by  bloi  and  he  remBlnlng  re- 
sponsible for  the  balance  of  tbe  installmenla 
when  called  in.  Austin  Dunham. 

Tbe  object  of  said  Averill  was  to  conceal  hia 
interest  in  said  stock,  and  it  continued  stand- 
ing In  the  name  of  said  Auslio  Dunham  on 
the  books  of  the  .£tna  Life  Insurance  Com- 


uub  tmlnnoe,  to  the  letcatoes;  and  <■  Uierefora  pro- 
acted  bj  tbe  Act  of  Llmitattoos,  App  v.  Drela- 
ach,  g  RawK  SOS.  21  Am.  DeatfO. 


Then 


>uMlo,  a 


■icnliut  B  catui  que  tnat,  and  denies  that  tbe  trust 
any  loiigcr  subeistB.  or  where  a  trustee  reooffolzes 
anritliec  pcreoo  as  <»«tul  gut  tnut.  Ions  powewioa 
and  cuntinucil  enJojmieQt  of  the  property,  under 
Bucli  recogalllon,  will  be  a  bar  in  eqult;.  Kaedlos 
V.  MnrtiD.  B3  Hd.  SIS.  See  BnblnsoD  v.  Hook.  4 
Ubsuh.  1S£:  FarQam  v.  Brooke  9  ftuk.  213, 

ThegencniJ  rulelsthatwhen  atruaieo  unaqutTo- 
calli' repudiates  tbe  truit.  nnd  claims  tbe  estate  as 
his  own,  and  sucb  repudiation  and  claim  are 
brought  to  Uie  notice  or  IcnowltMl^  of  ttie  cestui 
qw  (i-iuF.  tbe  Statute  of  Umltatlcins  beB\>a  to  run 
from  the  time  nucb  knowledse  is  brouglic  home  to 
him.  Unliod  States  v.  Taylor.  1(H  V.  S.  22Z  iXh. 
ed.  JXf:  PiTklna  v.  CartmeU.  t  Usrr.  iDel.)  zm,  42 
A"i  Uoc,  TES;  KIcords  v.  Wetklns,  M  Mo.  Kt. 
See  WUIlsoa  v.  Watklos,  iS  C.  8.  a  Pet.  G3  (I  I. 
ed.  eOO);  Boone  v.  Ubilee,  35  U.  S.  10  Pet.  ^i  (H  L. 
ed.  lOil. 

The  poBscKdim  or  the  trustee  not  being  1 


the  CI 


I  or  tlm< 


n  tlipr. 


t,  brought  boma  to  Uie  parly  bo  i 
lo  n-iiuirc  bim  to  aol  as  upon  a  clearly  asserted  ai 
vGi-be  title.  Mi'rnam  v.  Uaaaam,  SO  Muss.  .U 
Wi-iBlit  V.  linfS.Se  CaI.4S3.  See  Dakor  r,  Wtiitiiii 
B  Siimn.  4«l;  Hooue  v.  ChileB.  airra:  Keaton  ■ 
(Inriiwood,  8  Go.  118;  Kemp  v.  Weatbrook.  1  Ve 
Kr.  Ks. 

AlitioiiKh  length  of  tlice  Is  no  bar  to  a  tnii 
(ilcarJy  eeUbUsbed.andcipresstruBlsare  not  will 

-*  r..  li.  A. 


m  the  Statute  of  Umitattona.  lime  t>egina  to  run 
as  soon  as  the  trust  la  openly  disavowed  t>y  ttt» 
trustee  Insisting  upon  an  adverse  rlgbc  and  Inter- 
est which  Is  oleerly  and  unequivocally  nuiile  known 
to  the  »stu(  ffiu  Crust.  Bpeldel  v.  HenrIcl.lZUU.8, 
8)7  00  L,  ed.  Tiai;  Reynolds  v.  Sumner  (lU.)  1  L.  B. 
A.  BET.  IE  West.  Hep.  S3T;  Tbomas  r.  Marry.  IS  West. 
Bep.  Kt,  UB  Ind.  B3;  Ward  v.  Harvey,  ID  West.  Rep. 
£S3,  111  Ind.  ai:  Home  v.  Ingraliam,  11  West.  B^. 
G6T,  12G  IlL  IW. 

A  ustiil  que  Crust  oannot  be  held  to  have  slept 
upon  hts  rinbt  to  relief  In  equity  agalQBt  the  trufr. 
tee  until  tbe  latter  bos  assumed  some  poeitlon  of 
anta«oulsm  to,  or  denied,  all  tbe  former's  rlgbta, 
of  which  he  bas  notloe.  Dyer  v. Waters  (N.  J.)  Feb. 
a,  1800. 

A  mere  retentton  by  the  trustee  of  a  portkia  of 
the  Inuome  of  the  trust,  with  the  consent  of  the 
cralM  gut  trust,  and  wlttiont  any  pretense  that  It  I* 
su  retained  upon  a  claim  of  right,  does  not  pro- 
of Limitations  In  motion.    Ibid. 

Partlee  to  Hdm<nlatiaIor>s  proceeding  to  sell  land 
oannot  rouover  prouecds  of  the  sale  on  tbe  ground 
that,  thirty  years  l>efore,  intoHiale  had  Invested 
Ihair  money  with  bin  own  In  tbe  purehose  ol  the 
land,  taking-  title  In  tils  own  name,  where  It  ap- 
peacs  thai  there  was  an  open  dipavowal  of  the 
trust  twenty  yeurs  prior  to  the  aetluu.  Ward  v. 
Harvey,  aiiju-d. 

Tue  Statute  of  Llmitr.tlons  does  not  run  In  favor 
of  atrustee  undere  valid  parol  aurcetnent to  bold 
property  to  trust,  until  he  repudliitea  IL    Uroder 


«G0 


Co.NKBCTiciTT  SuPBraoi  CouBT  or  Ebuobs. 


Jdnb, 


penf  dowQ  to  the  time  of  hia  death.  TLere 
was  nolbinE  on  the  books  of  uicj  compBny.  or 
on  Ibe  ccrlilicaiea  of  stock,  or  on  Cbe  booka  of 
Baid  DuDbatn.  or  od  hoj  of  bU  papeis,  to  in- 
dicate that  Bsld  Averill  had  an;  claim  or  de- 
mand Bf^ainst  any  of  naid  Block,  nnd  no  ootlce 
'was  given  to  snid  ineurance  companj  that  he 
had  any  intereiit  in  or  claim  lo  the  same,  and 
Baid  stock  waa  never  separated  from  other  Block 
onned  by  said  Dunbain,  bat  remained  in  said 
Dunbam's  name  wltb  tbe  kcoivledge  and  con- 
sent of  said  Averlll,  wbo  never  made  an;  de- 
mand for  the  dellTeiT  thereof.  Between  Au- 
gust 14.  IPSO,  and  February  36,  1074,  addi- 
Uonal  insl  all  meets,  amouating  to  fiClj-eigbt  per 
cent,  were  paid  upon  said  stock,  to  wit,  thirty 
perce''-  "•'-'-•-"• — -• '-•-' 


two  per  cent  was  called  tn  and  paid  by  said 
Dunham,  wbo  then  held  flft^-eight  shares.  He 
has  aince  received  from  said  insurance  com- 
pany, In  casb  dividends  on  said  stock,  enough 
to  reps?  said  thlrtyin'o  per  cent  installment 
as  paid  b;  him,  and  the  satoe  has  been  repaid 
In  no  other  way. 

Atxiut  September  15,  1876,  Hr.  Averilt  made 
his  will,  and  named  Wm.  R.  Cone,  Roland 
Mather  and  Robert  E.  Day,  the  plaintiffs  in 
this  suit,  as  his  executors.  About  Septemljer 
20,  187S.  he  left  Hartford,  and  has  never  re- 
turned or  been  heard  from.  Juat  before  leav- 
ing he  delivered  to  said  Robert  E,  Day  a  sealed 
«nvelope  which  contained  said  will  and  certain 
(n^ructioDS  to  said  Cone,  Mather  and  Day, 
written  upon  a  separate  paper. 

September  80,  1883,  when  tbe  presumption 


of  bis  death,  artslng  from  his  seven  jeais'  b1>- 
sence  without  having  tieen  seen  or  heard  from, 
was  eslablisbed.  said  AveriQ's  will  was  probaied 
and  his  executors  duly  qualified.  An  appeal 
was  taken  from  the  probate  of  the  will,  which 
was  continued  in  the  superior  court  until  Feb- 
ruary 17,  lt^85,  when  judgment  was  ^jven  for 
the  appellees.  On  March  8,  1886,  the  eiecu- 
tora  of  aaid  Averill  made  demand  of  the  execu- 
tors of  said  DuDliam  for  said  eight  shares  of 
s'ockl  with  the  Increment  and  dividends  there- 
on, and  they  refused  to  deliver  the  same. 

The  instructions  which  were  in  the  sealed 
envelope  delivered  to  Robert  E.  Day,  and 
which  had  not  been  read  by  the  parlies  to 
whom  they  were  directed  until  about  3c  pi  em- 
ber 80,  1883,  contained  what  purported  to  be  ft 
list  of  said  Averill'B securities,  and  amongthem 
the  following  item:  "Also  ei^bt  shares  .£tnft 
Life  Insurance  stock  in  name  of  Austin  Duit' 
ham,  on  which  |68  per  share  has  been  paid  by 
me,  worth  1450  to  $500  per  share." 

Austin  Dunham  died  March  IS,  1877,  leav- 
ing a  will,  which  was  proved  March  19,  1877, 
and  the  executors  thereof  qualified  on  said  day. 
At  bia  death  flftyeight  shares  of  said  insurance 
stock  were  standing  in  his  name,  including  iha 
eight  shares  claimed  by  tbe  plalntiSs,  and  Iha 
defendanta  had  no  knowledge  that  any  risht 
or  claim  esislcd,  or  was  claimed  to  exist, 
against  said  shares  or  any  part  thereof. 

May  13.  1877,  the  executors  of  Mr.  Dunham 
filed  an  Inventory  of  bis  estate  in  the  court  of 
probate,  and  Included  in  It  tbe  whole  of  said 
(iftv-eighl  shares  of  stock,  and  then  claimed 
ana  ever  since  have  claimed,  that  the  whole  of 
said  slock  belonged  to  said  estate  absolutely. 

The    court  of  protiate  limited   six  months 


Rep.  tn,  108  Ind.  ISt:  Carpenter  v.  ConaJ  Oo.  8S 
Ohio  Bt.  aiTi  Jonea  v.  Jonce,  Bl  Ind.  87Si  Be  Ao- 
oouDtlns  ot  Nclliej,  9fi  N.  Y.  380;  WUmenllnK 
V.  BuiH.  es  Conn.  TT.  Bee  Robinson  v.  Hook.  4 
Uason.  US;  Tlnoea  v.  HebBoe,  10  Tax.  ZtH;  Wln- 
■■te  v.  WiQs:Bt«,  11  Tax.  tSaiHoveoden  v.  IiOrd  An- 
oealer,  t  aob.  k  Ler.  SOT;  Looker  v-  Lockey.  Freo. 
Id  Cb.  GIB;  Murm;  v.  Coster,  HUotms.  STB;  Smith  v. 
Calloway, TBlackl.W. 

A  dlHtlnctloD  hastieeD  taken  where  tbe  U-ust  la  a 
continuing  triut  between  tbe  parties,  or  where  the 
trust  has  been  oreated  bj  will:  in  such  oases  the 
Statute  will  not  applr-  Albrecht  v.  Wolf,  GS  DL 
UO:  Fluner  v.  Ooobran,  t  Watts  &  8.  lU. 

It  is  a  case  where  there  Is  oonourrent  Juiisdio- 
tlon,  the  Rlatule  may  be  plesded  wltb  the  same 
effect  in  eqult;  as  at  law.  Duffan  v.  QltUnica,  8 
43111,  isa.  t3  Am.  Deo.  31T. 

In  such  ceso  the  Statute  oomes  (n  propria  vigort 
and  must  rfoelve  the  vma  oonptructlon,  and  oan 
tie  answered  br  do  other  dlsabUttles  than  If  the 
remed;  liad  l>een  sought  at  law.  U'Ctbh  v.  Fur- 
mort,  M  Wend.  tBO;  RoOBBvelt  v.  Uork.  8  Johns.  Ch. 
teS.SN.Y.Ch.L.ed.121. 

Where  raiudta  are  toneurrenC 
Even  where  the  Jurisdiction  in  equttr  Is  eiclu- 

4lvei  the  limitation  applies,  if  the  remedy  Bougbt 

JsenaJogous  to  a  remedy  at  law.    Haacook  v. 

Harper.  KS  UL  ua   Ben  Carpenter  v.  Canieoter,  TO 

lU.  WI;  S  Story.  Bq.  I  UStL 
Rule  applied  In  a  case  ot  trust  which  1i  limited 

In  Kb  duratioD.  or  In  a  case  where  a  partr  has  a 

legal  remedy,  and  a  court  of  law  ooncurrant  Juris. 

diction.   Tbe  Statute  operatea  whether  tbe  suit  Is, 

at  law  or  iu  ahancery.    Lexington  *  O.  &,  Oo.  V. 

nr1dgc8,T  B.  Mon,  656, «  Am.  Dec  181. 

«  L.  R.  A. 


Where  a  party  has  alegal  and  on  equitable  remedy 
In  regard  to  tbe  same  subj<  ot  matter,  oourts  of 
equity  obey  the  law  and  give  to  the  Statute  the  same 
effect  and  operatlOQ  In  the  oue  court  as  In  tbe  other. 
Estate  of  Lelman,  8!  Md.  SS;  Quayle  v.  Qulid.  01 
QL  SBi;  Oeleton  v.  Thompson. »  Ud.  SCO:  Dugan  v. 
eittlDgs,  3  SUl,  138j  Hertlev.Sobwsrtie.8Md.  383. 

Courts  01  equity,  equally  wit^  courts  of  law, 
sre  bouDd  by  the  Btatutea  of  Limitation,  In  all  tM 
varieties  of  baUment.  pawns,  depcnits.  etc,  al- 
though eipirees  truBis.  whore  there  are  oonvenien* 
remedies  lo  oases  at  law.  or  b^  bill  In  equity.  Arm- 
strong V.  Cbmpbell.  S  Terg.  SHI;  Lookey  v.  Lockey, 
Prac  In  Ch.  USj  Sturt  v.  Hellish. tAtk.fllO;  Hoven- 
den  V.  IiOrd  Aonealey.  2  Soli.  A  Lef.  tO!;  Cocke  r. 
McOhinis,Hart.*T.8U:  Uowev.  Beniley.  SOratt 
Tact;  Somerset  Co.  Bank  v.  Veghte,  t  Cent.  Rep> 
407.  a  N.  J.  Bq.  BS. 

One  who  Is  not  actually  a  trustee,  but  upon  witom 
that  obaraotcr  la  forced  by  a  ouurt  of  equity,  only 
for  the  punioBa  of  a  remedy,  naay  avail  hlmsolf  of 
the  Btatutc  Baiter  v.  Moses,  71  Mc  4B1.  See 
Baker  v.  Atlas  Bank.  V  MeC  llS:  Peabodr  v.  Flint, 
eAllen.Kiif^ruamv.  Brooks.  V  Pick.  £12;  Stringer^ 
Case,  L.H.4Ch.  App.  <TS;  iie  AJezandraPalaoeCc 
L.  R.  U  Cb.  Dlv.  U0:  Cttrrol  v.  Qreen,  BB  U.  B.  GW 
(Sg  L.  ed.  78B)> 
Exception,  m  lo  InpUcd.  wnutruMtDS  and  muKtac 

Tbe  rule  exempting  tmilt  from  the  operation  ot 
Statutes  of  Limitation  does  not  apply  to  a  result- 
ing trust.  Dale  T.  Wilson,  »  Minn.  90;  Ward  v. 
Harvey.  10  Weat.  Bep.  Xsa,  111  lad.  4TL 

Long  lapse  ot  time  will  defeat  the  eutorcenMint 
of  ar^ulUngtrust.   Smith  v.  Turley,  K  W.  Ta.  14. 

In  case  of  an  Implied  or  constructive  trust.  nnlMi 


1890. 
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-from  March  19,  1877,  for  the  presentatton  of 
■claimi  against  snid  estate.  No  claim  was  pre- 
•entcd  within  ttie  time  80  limited,  either  by 
said  Aveiill  or  bv  uny  person  acting  for  blm, 
for  said  eif;ht  ahftVea  of  stock  or  for  any  itit«r- 
-est  or  elflitn  tlierdn;  aad  no  claim  or  aemand 
-was  made,  or  notice  of  claim  ^veo,  that  said 
Averili  or  his  estate  had  any  interest,"  ripht  or 
-claim  in  or  to  any  of  said  stock  or  the  divi- 
dends lb ereon— either  lo  or  upon  esid  Dun- 
ham's execiitora  or  to  or  upon  aoy  other  per- 
son, until  March  3.  18Sn,  when  the  pklnliffa 
notified  the  executors  of  snid  Dunham,  in  wric- 
iog.  and  demanded  a  transfer  to  tbem  of  said 
stock,  with  payment  of  interest  and  divideods 
thereon,  toKelher  with  a  proper  account  of  the 
same;  wlilch  demand  Ihey  refused  to  comply 
with, 

^'ovemberlB,  1878,  the ^aitna  Life  Insuraoce 
<7ompuny  made  a  slock  dividend  of  four  shares 
of  increased  slock  for  each  share  of  origlaal 
Etock,  so  that  Ihe  flfty-eighC  shares  of  slock  in 
the  hands  of  Mr.  Dunham's  executors  were  in- 
-crease.l  to  two  hundred  and  ninety  shares. 
July  5,  1879,  and  Juno  IfS,  1883,  Mr.  Dun- 
ham's executors  diatributed  satd  two  hundred 
«nd  ninety  shares,  under  the  proTisiona  of  the 
will,  lo  and  amoDK  tbe  defendants.  Said  dis- 
tribution was  made  Toluntarily  and  pursuant 
to  the  will,  without  any  order  of  distribution 
by  the  court  of  probate.  Mr.  Dunham's  estalo 
has  not  been  settled.  A  large  amount  of  prop- 
erty 18  stiil  in  the  bands  of  his  executors  and 
no  final  account  has  been  rendered  by  thetn. 
Since  said  distribution  further  stock  dividends 
hnre  hotta  made  by  said  insurance  company, 
which  would  Increase  the  eight  shares  men- 


ttoned  tn  the  writing  of  August  14,  18S0,  ta 
sixty -six  and  two  thirds  shares. 

After  the  refusal  of  the  executors  of  said 
Dunham  to  cornpl;  with  the  demand  made 
upon  them  March  8,  188B,  by  the  executors  of 
said  Aveiill,  this  suit  was  commenced,  namely, 
on  November  34,  1S86,  against  said  Dunham'a 
execuUirs  and  those  to  whom  aald  slock  bad 
been  dislribuied  aa  hereinbefore  stated.  The 
superior  court  rendered  a  joint  Judgment 
against  all  the  defendants,  that  they  deliver 
and  transfer  at  once  to  the  plaintiffs  sixty-six 
shares  of  the  capital  atock  of  the  Mtoa  Life  In- 
surance Company,  and  also  pay  to  the  plain- 
tiffs the  sum  of^  |S,4a5.30,  together  with  the 
further  sum  of  (182,  the  samelieing  the  value 
of  two  thirds  of  one  share  of  said  stock,  and 
all  dividends  which  may  hereafter  be  declared 
and  paid  on  the  above  snares  until  the  delivery 
thereof  to  the  plainttSs  as  adjudged,  and  Ibelr 
costs,  taxed  at dollars;  from  which  Judg- 
ment an  appeal  is  taken  lo  Ibis  court. 

Among  the  defendants'  reasons  for  appeal 
are  the  following,  viz.:  "Because  the  court  ' 
held  that  the  plaintiQs  were  not  barred  by  their 
failure,  and  the  failureof  their  testator,  to  pre- 
sent their  claim  against  the  estate  of  Auitfn 
Dunham  within  the  lime  limited  by  the  court 
of  probate,  and  were  not  barred  by  their  neg- 
lect and  r^ure  lo  bring  tbeir  suit  within  the 
limitations  of  the  Statute;  aod  because  Ihe 
court  held  that  the  plainliSs'  claim  and  suit 
were  not  barred  by  the  Statutes  of  Limitation, 
either  general  or  special." 

The  pleadings  raised  these  issues;  they  wer* 
ably  argued  by  counsel,  and,  inasmuch  aa,  ia 
aui  Judgment,,  a  correct  decision  of  them  la 


there  has  be«n  a  fraudulent  aoncealment  of  the 
«aii£e<>r  ai^tlon.  lapee  of  ttote  la  as  oompleMa  bar 
luciiiityas  at  law.   Speidel  v.  Hearlol,  UO  V.B. 

«7  ca  L.  ed.  nSl. 

Tli<!  llabJlity  grovliuc  oat  of  an  Implied  trust 
wlilcb  tbe  law  vould  raise  For  the  purpoeea  of  iaa- 
■Uct}  is  witbln  the  ordinair  nilES  of  UmltBtlon. 
Uili'^  V.  Milla.  115  N.  Y.  8S;  Eanev.  Bloodguod,  T 
Jolins.  Cb.  SO,  S  N.  T.  Ch.  L.  ed.  ISl;  lammerv. 
Bt"li|iuil,103N.  Y.  073. 

Ill  (Mscs  of  Implied  trusts,  relief  Is  refused  tn  pai^ 
tJcs  who  oome  Into  a  court  of  equltr  after  long  ao- 
.quiQdccnce.  Hendrlckson  t.  Hendrlokaoo,  t  Cent. 
Rep.  SW,  43  N.  J.  Bq.  WT. 

The  Statute  begtns  to  nm  from  tlie  time  the 
wroiiir  was  committed,  by  wbloh  Hie  pnrtj  became 
cbar^-cnble  as  trustee  by  ImpUcntloD.  Lammer  v. 
StO'lihird.  giii/ra.  Hee  Wlimerdlu)!'  t.  Kui«,8S  t^nn. 
v.:  A.^bliursi'a  App.  SD  Fa.  !90;  McClaoe  v.  Bbip- 
berd.  n  X,  J.  Eq.  TB;  DooouDhe  v.  Bavetler.8  Johns. 
Ch.  IW.iilfl.  IN.Y.Ch.  L.ed.&BT,  S97;  Ward  v.  Smith, 
»  Sondf,  Cb.  K2.  7  N.  Y.  Cb.  L.  ed.  MS;  Himos  v. 
Hlfrtrln*.  ]«  Abb.  N.  C.I3:  Clarke  v.  Johnston,  86  n. 
8.  IS  wall.  4»3  Rl  L.  ed.  9011:  Hecbt  v.  t^laney,  K  CaJ. 
VS. 

TheBtatule  of  Limitations  niDBagttlDBt an  aotlon 
brought  by  a  Judg-ment  creditor  of  on  Insolvent  to 
•nabllah  and  enforce  a  construotlve  trust  In  land 
Kt  aside  to  htm  in  Insolvency  proceedings  aa  a 
bomeatcad;  and  the  order  setting  aside  the  bome- 
«teail  belnr  a  matter  of  public  record,  plaintiff's 
Ignonuiceol  the  fraud  will  not  bar  tbe  running  of 
the  Statute.    Ibid. 

The  six  yean'  limitation  under  New  York  Code 
-Civ.  Froo.  to  a  defense  to  an  aotlnn  for  money  had 
and  received  under  clroumstonofls  raising  an  im- 
plied trust;  otherwise  with  m  direct  or  express  trust. 

pnce  T.  Huiford.  e  Cent.  Bep.  eos,  urr  N.  T.  a(i& 
4L.B.A. 


In  the  oasa  of  a  trustee  cc  mateflelo,  or  by  Impli- 
cation or  oonatruotion  of  law,  the  Statuw  befrins  t» 
run  against  the  beDaflolary  seeking  to  enforce  the 
trust  from  the  time  the  wrong  was  committed  by 
which  the  party  became  chargeable  as  trustee  by 
Implication.  lAmmer  v.  Stoddard,  aupro. 
Claftni  agatttit  titate  of  deetdtnt. 

AnaotlDn  may  bemslntalned  against  an  admlib 
iatrator.  on  a  claim  against  the  estate,  It  oonk- 
meoced  wltliln  two  years  and  sli  months  after  no- 
tice of  the  appolntmeat  ol  Uie  administrator. 
Oould  V.  Whltmore,  1  New  Bug.  Bep.  870.  79  Ue^ 
B83. 

An  action  against  an  admlnlttralor  <1«  bonlt  lum 
may  bo  brought  within  two  yeaia  from  tbe  time  of 
his  giving  tiond.  Sddy  v.  Adams,  S  New  Eng.  Bep, 
436, 146  Mass.  4B9. 

^'nder  tbe  MIsslsdppI  Code  all  eoUons  against  ex- 
ecutors must  be  brought  within  four  years  and  six 
months  afterthoy  have  quallhod,  aod  byvlrtUBOt 
I  £173,  the  fact  may  be  pleaded  in  any  case  where  a 
bar  has  accrued  under  the  Code.  Qibbs  v.  Bunoh, 
IBUlsB.(7. 

Tbe  Statute  limiting  actions  In  aamimpait  to  ilz 
years  begins  to  run  in  favor  of  eieouton  and  ad- 
ministrators as  soon  as  they  are  qualiSed.  They 
may  reduce  this  time  to  three  years  by  giving  the 
nodcee  provided  in  (he  last  seotlon.  Knowlea  v, 
Whaley  {B.  l.>  1  New  Bng.  Bep.  16a 

An  ezacutor  sued  more  than  sti  years  after  a 
cause  of  action  accrued  against  his  leetator  may 
plead  the  Statute.  Hlskey  v.  Ulskey  [Fa.)  ID  Gent. 
Bep.  MSB,  SO  W.N.  a  4TD, 

Be  Is  not  prevented  from  pleading  the  Statute  bj 
omission  to  give  notice  of  having  taken  out  lectcoa. 
York's  App.  1  Oent.  Bep.  «Ge,  110  Pa.  n. 

A  trust  by  which  aneta  <tf  an  estate  are  reoelved 


CkuiRSCTiCDT  Sdpekms  Coubt  of  Erroiu. 


JUK^ 


decMvo  of  the  case,  we  bIuII  cooBne  ounelvea 
mainlj  (« their  coDsideratloD. 

Do  tbeStaluteaofLimitBtloD,  relied  apouby 
tbe  dcfeodaiiti,  detest  the  plaiatitTa*   nglit  of 

MtiODT 

ThisqueiittoD  requires,  for  11a correct  answer, 
a  tboniugb  examlnatioo  of  the  ctiaracter  of 
tbe  trust  ralaed  between  the  partiea  by  tbe 
transaction  of  August  14,  1850, — a  transiic- 
Uon  whtch,  tbe  plaiutifts  claim,  raised  an  ex- 
prem.  teclinica!  Bild  continuing  trust,  QOt  cog- 
nizable at  law,  but  witbiu  the  proper,  peculiar 
and  eiclusive  Jurisdiction  of  a  court  of  equity, 
and  Ibcrefora  not  subject  to  the  Statutes  of 
Limitation;  and  nbich  the  defendants  claim, 
on  tbe  conlrsry,  raised  only  an  Implied  trust, 
cognizable  at  law.  and  therefore  subject  to  tbe 
Siialutes  of  Limitation. 

Bouvier  defines  express  trusts  as  those  which 
are  created  in  express  terms  in  tbe  deed,  writ- 
ins  or  wiili  and  implied  trusts  as  those  wbicb, 
nitbout  l>eing  expressed,  are  deducible  from 
tbe  nature  of  the  transaction  as  matler  of  in- 
tent, or  which  are  superinduced  upon  the  trana- 
aclion  by  operation  of  law  as  maltets  of  equity, 
ludependently  ot  the  particular  intention  of  tbe 
pstliea;  snd  adds  that  the  term  is  used  in  this 
general  sense.  Including  coDSlructiTe  and  re- 
sulting trusts,  and  also,  in  a  more  restrictive 
sense,  exciudinR  those  classes. 

Perry,  in  tbe  4th  edition  of  bis  work  on 
Trusts,  says:  "Trusts  are  divided  into  simple 
and  special  trusts.  A  simple  trust  is  a  aloiple 
CODvefance  of  property  lo  one  upon  trust  for 
Another,  without  further  speciflcatioDS  or  di- 

bf  executors  and  adnilnlstratoTS  Is  not  of  the  class 
□I  truslaeiduslvBlr  m^lHbls  in  equity,  but  In- 
ditdea  the  relation  ot  debtor  and  creditor,  and 
elthur  port}'  may  plead  the  Statute.  ItM. 

Creditors  of  a  deoedent  do  not  tiecoma  the  owners 
of  tbe  pcrsoDBl  esCnte  of  their  det>tor.  so  as  to  pre- 
veot  the  plea,  of  the  Statute  of  Limitations  as 
against  their  debt.  Heft's  App.  (Ps.)  T  t^ent.  Bep. 
HH,  IS  W.  N.  C  SHE. 

Where  be  fftreaniDb  noUee  as  betfataks  suBldent 
wllhout  any  order  in  relation  thereto  by  the  oourt 
or  clerk,  he  ronoot  be  beard  to  sav  that  such  no- 
tice was  losuCBolent  and  In  law  no  notice,  for  the 
purpose  otaavlDKH  claim  ftled  by  him  aKBiosttbe 
estate  from  the  Statute  aarkT.Taltman.eSlowa, 


rectioDS.  lasuchcaselhelawreftulateathetmst 
and  (be  eeitaigue  trust  has  tbe  riglit  of  posses- 
sion and  of  disposing  of  tbe  property,  and  h* 
may  call  upon  the  trustee  to  execute  sucb  con- 
veyances of  tbe  le^al  estate  as  are  necessary.  A 
special  truM  is  nliere  special  and  particular 
duties  are  pointed  out  to  be  performed  by  the 
trustee,  .In  such  cases  be  is  not  a  mere  psBsive 
ajcenl,  but  he  lias  active  duties  lo  perform;  ai 
wbeie  an  estate  is  given  to  a  person  to  sell  and 
from  tbe  proceeds  to  pay  tbe  debts  of  tbe  set- 
tlor."   See  Tol.  1,  §18. 

"  Imp  lied  trusts  are  sucb  aa  arise  by  operatioa 
of  the  law  for  the  purpose,  of  carrymg  out  tiie 
presumed  intention  of  tbe  parlies,  or,  without 
regard  to  tbe  intention  of  tbe  partJn,  for  tbe 
purpose  of  aasertiug  rights  of  parties  or  of  fins- 
tratmg  fraud;  (bey  include  the  two  classes  of 
trusts  iiDOwn  as  resulting  and  conattuctiv» 
ttusla,"    10  Am,  &  Eng.  Encyclop.  Law,  p.  2. 

"In  implied  trusts,  instead  uf  tbe  idea  of  per- 
manence, tbe  substantial  tight  of  tbe  beDeflciaty 

ia  that  tbe  trust  should  be  ended  by  a 

'■•     "sgnl 

ifia' 
of  tbe  legnl  and  equitable  e 
person  holding  the  legal  tille  for  tbe  benefit  of 
the  equitable  owner,  nbo  is  regatded  in  equity 
as  the  real  owner  and  who  is  eniilled  to  be 
clothed  with  the  legsJ  title  by  a  coDveyance.' 
2  Pom.  Eq.  Jur.  5  Bftf. 

"Aa  between  trustee  and  ealui  qiu  trutt,  ta 
tbe  case  of  an  express  IrusI,  tbe  Statute  of 
Llmitalions  has  no  application  and  no  length 
of  tune  Is  a  bar  ,  .  .  It  doea  not  run  until  re- 

If  no  rJsfat  ot  action  accrued  |»Ioi  to  the  death, 
DDueBctu'uea  until  the  arrant  ot  administration,  and 
the  Statute  runs  from  suoh  frant.  Kulp*a  App. 
(faj  0  Oant.  Bep.  sas. 


KZ. 

Wherehe  nerleoted,  without  excuse,  to  Ble  bfs  ! 
claim  uotU  wltbln  a  few  days  of  the  eiplmlion  of  ' 
tbayearneit  followlas  thCKlTlQBof  itie  ootlcp  of  i 
b la  appointment,  snd  there  was  not  time  wltbln  ' 
sucb  year  to  gtva  due  notice  ot  the  claim,  and  f^r 
tbe  parties  adversely  Interesteil  to  prepare  forirliU, 
and  so  the  claim  was  not  proved  within  the  year, 
tbo  claim  was  Itarred  by  the  Statute  at  the  lime 
tbe  trial  WHS  reached.    Ibid. 

Where  the  admfiilBf  rBtion  of  an  estate  has  lieen 
closed  aud  the  admin  Isirator  discharged,  the  rijtht 
(If  aorcdltdr  to  apply  tora  sole  of  the  decedonfa 
lands  for  pajmoiit  ot  a  prolmte  olalm  accrues  upon 
tbe  dischiirgo  ot 


Inasmuch  as  an  action  at  law  lies  b;  ststata  to 
recover  a  lesucy,  a  suit  In  equity  for  a  legacy  not 
charged  on  land  may  be  barred  by  the  Statute  of 
Llmltatloas.  Utdgoa  v.  Norr1g.aiN.  J.  Eq-lSI.  fee 
Pratt  V.  Noribam.  S  Uaf  on.  9fi:  PharM  v.  Walters, 
S  Iowa.  106:  Dugan  v.  Olttlnaa,  3  QUI.  13S;  Touns-  v. 
Mackall.  3  Md.  Cb.  898. 

The  statute  begtiit  to  run   against  a  lessor 

obnnrpd  <in  mtl  ntujiriq  nnf  Ti 


1X». 
Wberobrtbe  terms  of  awlll  tbe  executor  doea 

not  Uke  the  fee,  and  tbcre  la  no  equitable  conver- 
sion ot  tbe  real  eBtule  Into  personulty,  but  men^ly 
a  power  in  trust  to  sell  tor  tbe  puymeut  of  debts 
and  leiTflciea.  tbe  Statute  will  ruu  nKaiost  tbo  exe- 
cution theioof,  nod  may  be  IntcrpuBCil  In  favor  of 
an  beir  or  devlsoo  or  their  aaslffus.    IIM. 

Where  more  than  ten  years  liad  elapsed  between 
tbe  proltflte  of  a  will  sod  tbe  advcrlisemeot  of  a 
sale  Ota  portion  of  decedi'ut'a  estate  to  pay  certain 
dehts  and  Icicles,  ss  aeainst  nslduury  dev.soes 
Bunh  cbilms  were  bnrred  by  tbe  Statute,  nolwilh- 
BtandfnBJudg-mcnts  bi 


Ark.  2 

A  promise  by  an  administrator  to  pay  a  c)al 
against  the  estate  does  oot  bind  either  tbe  estate 
tlie  aurories  on  his  bond,  so  as  to  take  the  citec  o 
of  tbe  three  ycnre<  Umllatlon  contnined  In  tbcftt 
ute.  PtobateJudgev.Klila,!  Mew  BoB.Hep.  a 
SHN.  B.  36S. 

8L.aA- 
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>T  pays  a  legacy,  a  suft  by  him  to  re^ 
1  cover  iiic  amount,  ou  the  ground  of  overimjineot. 
■  etc.,  may  l)ebarre<1  by  the  Statute.  Ely  v.  Korton, 
t  e  N.  J.  L.  167;  Frost  v.  Frost,  1  Edw.  Ch.  TB3,  8  N.  Y. 
'  Ch.  h.  ed.  IU38;  Myers  v.  Skrine,  Harp,  Bq.  U«( 
,   8belbumev.Boblnson,8IU.CeT. 
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uDd  knowledire  tL 

que  IruH."    Bee  1  Perry.  Tr.  g  888,  etc. 

"All  trosu  irisinp  by  operation  of  law, 
wbL'tljer  implied,  resulting;  or  cnnntructive.  are 
subject  to  ibe  Siatute  nf  Limilaiiona." 

"To  exempt  a  trust  from  tlie  bar  of  Ihe  Stat- 
ute of  LimElBtioQS  it  must  first  be  a  direct 
truFt;  secood,  It  must  be  of  the  kinii  belonging 
eicluiilvcly  to  the  jiirisdiclion  of  a  court  of 
equity;  and  tbird,  tbe  qiicslion  must  arise  be- 
tween trui^iee  and  retlui  que  truit."  Uayaard 
T.  Ownn,  83111.  885. 

"Tbe  malule  otLimitationRlsa  good  defense 
in  equity  as  well  sk  at  lam.  Wlien  it  docs  not 
by  its  le'rma  apply  to  courts  of  equity  they  bave 
flilopled  it  by  aniilogy  to  the  defcune  at  law. 
ia  nil  cfl'ee  id  wlikb  it  would  be  a  defense  in 
couriA  of  law.  But  it  Is  do  defeti!ie  in  oiatu-rs  of 
a  piiri'lv  equitable  nature,  and  of  wbicb  courts 
of  equity  liave  an  eielusivc  juri'idiclion.  Trusts 
are  bclil  tobenitbiu  Lbisexeeplion,  belnf;mnt- 
tem  of  pure  equity  juiIsdicUon.  liuL  this  ex- 
ceptioD  ts  conQned  to  express  and  terljiiieal 
IruKts.  and  Dot  tosucb  asaTisebyininlicalion." 
SIctlaneT.  SIi<pkerd,  21  N.  J.  Kq.  79. 

In  Cook  T.  Woollen,  3  N.  J.  Eg.  209.  A.  exe- 
■cuted  a  power  of  attorney  to  W.  and  thereby 
pluced  her  wbole  propony  at  Ibe  di^pn^al  of 
tbe  attorney,  with  full  power  to  collect  ber 
Cbo^es  Id  setion  and  to  ma1<e  sale  of  ber  goodi 
and  cbnlti'is,  and,  out  of  the  principal  as  well 
as  iD'crest  of  tbe  proceeds,  to  moinlaiD  and 
support  her.  with  a  special  provision  that  W. 
should  account  whenever  required.  A  bill  for 
an  acco-iDt  was  filed  bv  A's  adnniDistrator.  to 
which,  among  other  defenses,  the  Statute  of 
Limitations  was  pleaded.  Reapectinj;  ibis  plea 
llie  cbaoiellor  says,  inciTJnstbecipintoD:  "As 
to  the  ireneral  prmciple  on  Ibis  subject  there  is 
DO  difficulty.  It  Is  well  settled  tbnt  no  time 
<mi  bar  the  clniin  to  tbe  case  of  a  direct  trust 
as  between  the  trustee  and  ceHui  que  tmat. 
But  whether  this  Is  a  trust  of  such  a  cbaracier 
tias  created  the  doubt."  lie  concludes,  how- 
ever, that  the  tacti  before  him  raise  an  express 
direct  trust,  and  gives  as  the  rc:ieoDS  for  nuch 
conclusion  that  "tbe  power  of  allomey  pieced 
tbe  whole  property  of  this  woman  at  the  dis- 
posal of  ber  trustee,  Dot  only  ber  cboses  in  ac- 
(ioD.  but bergoodsBod  chattels,  with  full  power 
to  collect  the  one  and  sell  theoiher.  and  out  of 
tbe  proceedn,  as  well  principal  as  interest,  to 
mnlniaJD  and  support  ber,  and  with  a  speclHl 
pmvlsioD  tbitlhe  trustee  should  accoant  wben- 
«ver  required." 

"Thid  (he  saya)  Is  uolfke  a  delegated  power 
<xinferredoD  a  penonfora  single  or  limited  ob- 
ject; it  reached  her  entire  property,  related  to 
her  whole  living  and,  by  Its  very  terms,  was 
.a  cODlinuing  fldudaTT  eDgagement.  There 
would  be  DO  securtlv  if  tbe  Statute  might  be 
pleaded  Id  a  case  ifWe  this.  It  would  defeat 
Its  very  object.  But  |he  adds)  there  is  enough 
here,  eveo  if  tbe  Statute  did  apply,  to  take  this 
rase  out  of  its  operaliun." 

We  need  not  discuss  this  point  furlber.  Tbe 
difficulty  ia  not  with  tbe  rule  which  eirludes 
.express  contiDulng  trusts  from  Ibe  operation 
of  tbe  Statute  of  Limilalions  and  subjects  im- 
plied trusts  to  Its  operation,  but  with  its  appll- 
cntion;  and  we  have  died  somewhat  freely 
from  ttw  authoritfea.  Dot  because  we  were  la 
«  L.  R.  A 


doubt  about  the  existeuce  or  propriety  of  tba 
TuW,  but  to  aid  In  its  application. 

This  is  Id  some  respects  a  {wculiar  case.  In 
moat  of  Ibe  cases  from  winch  tiio  priociplea 
applicable  lo  ii  are  extracted  there  are  three 
parties  to  the  tran^iactloD,  Damelv.  a  settlor,  a 
trustee  and  a  eeitui  que  trutt,  Ilere  the  trust 
is  created  by  tbe  transactions  between  the  trut- 
tee  and  the  eettui  qut  trutt.  M.r.  Dunham 
owned  twenty  one  sharea  of  stock.  Of  this 
Mr.  Averill  purcbaeed  ei^bt  shares,  which,  for 
reasoDS  of  hisowD.  he  did  not  want  transferred 
to  himself,  but  did  want  them  to  remain  stind- 
ing  in  tbe  name  of  Mr.  Dunham  antl  ostenstlily 
bis.  Hence  arose  the  necessity  of  tbe  writing 
of  Aug.  14,  18.10.  If  tbe  stock  had  been  regu. 
larly  transferred,  upon  receipt  of  the  $H0,  of 
course,  the  transferee  would  have  been  lli<.-re- 
aflcr  re.sponsihlc  tor  tbe  balance  of  the  innlnll- 
ments  wheD  called  in,  and.  tbe  trnnaaction  be- 
ing complete,  no  writing  would  have  bceD 
nteded.  The  wrilinc  was  in  the  nature  of  a 
receipt,  to  furnish  evidence,  not  onlyof  the  pay- 
ment of  tbe  ^80,  bvit  also  that  of  the  tneniy- 
one  shares  of  snid  stork  standing  in  Mr.  Dun- 
ham's name,  Mr.  Averill  was  the  owner  of 
et(rhl.  having  paid  (80  therefor  and  become  re- 
aponsible  for  the  bnlnnce  of  the  i natal Imeuts 
when  cnllf'il  in.  It  combined  no  a;rrcenieni  as 
to  the  future  disposlliou  of  the  stock  or  the 
dividends  therefrom;  that  was  left  whcrti  ttie 
law  left  it.  Mr.  Dunham  assumed  no  trust 
restiecting  such  diS|io?ition  other  than  that  im- 
plied by  the  law  upon  the  facts. 

It  seems  certain,  then,  that  the  trust  rnieed 
by  the  transactions  of  July  14,  1850.  was  an 
implied  one.  It  would  hove  been  terminated, 
and  the  trustee  discharged,  upon  a  delivery  of 
ibef!iock,  with  its  hicremrnts  and  such  divi- 
dends as  bad  not  been  ueces.'iiiTy  to  pay  install- 
ments, to  Jlr.  Averill  or  his  rcprcscnttiliTe, 
Tlie  tnisiee  had  no  oilier  duty  res  pec  ting  it 
Icatend  of  the  idea  of  permanency,  the  sutv 
lal  right  of  the  beneficiary  was  that  the 


tatio  . 

As  already  stotpd,  Mr.  Dunham  died  March 
12,  18T7.  His  execu'ora  qualified  March  19. 
1877.  The  court  of  probate  limited  six  months 
from  said  March  IS  for  tbe  presentation  ot 
claims  against  bis  estate.  Ko  claim  was  pre- 
sented by  or  in  behslf  of  Mr.  Averill  or  bis  ea 
tate  until  March  3,  18S5.  In  other  words,  the 
claim  upon  wbicb  this  suit  Is  based  was  first 
presented  against  Mr.  Dunham's  estate  about 
seveD  and  a  half  year*  after  tbe  expiration  of 
the  time  limited  by  tbe  court  of  prottare  for  the 
presentation  of  claims  aud  Dearly  two  BDd  & 
half  years  after  the  executors  of  "Mt.  Averlll'a 
will  had  qualiSed.  This  auit  was  brought 
more  than  nine  yean  after  Mr.  Dunham's  de- 
cease. If.  as  suggested  bv  tbe  plaintiffs,  the 
law  would  esCoBe  the  failure  to  present  Iho 
claim  witbln  tbe  time  limited  by  the  court  of 
proliaie  when  there  was  do  one  to  present  it, 
yet  that  excuse  could  not  prevail  here.  There 
IS  no  legal  presumptioii  that  Hr.  ATcrill  died 
before  September  20,  1883 ;  do  presumption 
that  he  waa  not  living  when  Ihe  time  limited 
for  the  presentation  of  this  claim  expired. 

Then,  again,  if  the  law  woiUd  excuae  s  bD> 
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me  to  preKDt  the  clMm  nDtil  afMr  [be  execu- 
tora  of  Hr.  Averill's  wEll  had  qualiBed,  jrel 
there  JH  notblnft  la  the  fact  tbat  tu  appeal  wbh 
taken  to  the  Buperior  court  from  the  probate  of 
big  will  to  excuse  the  delaj  of  tvo  years  aad 
over  before  presentiDgit 

The  failure  to  esbibii  a  claim  within  the  lime 
limited  by  the  court  of  probate  for  the  presen 
tation  of  claims  agaiost  a  deceaned  persoo'a  ea 
late  forever  debars  the  demaeit.  There  is  no 
provision  for  suspension  during  the  diaabilily 
of  the  claimRnl.  It  ia  a  ilatnlory  bar  which, 
to  quote  the  language  of  Lenio  ia  hia  work  on 
Trusts,  p.  B66,  "afEorda  a  suhslantial.  insuper- 
able obstacle  to  the  plaintiff's  claim,  and  no 
plea  of  poverty,  ignorance  or  miRiake  can  be 
of  aay  avail."  However  clear  and  indisputable 
the  title,  could  the  merits  be  inquired  into,  the 
limited  time  haa  elapsed  and  the  door  of  jus- 
tice baa  closed.  The  langiia^  ot.Judge  Story, 
quoted  in  the  defendants  brief,  auggeata  a  rea- 
Bon  for  the  strict  applicaiioo  of  the  Statute. 
Be  aaya:  "This  t^Ialute  of  Limitations aa  to  ex 
ecutora  and  administrators  ie  not  created  for 
their  own  aecurilyor  benefit,  but  for  the  secur- 
ity and  benefit  of^the  estates  which  tbey  reprc- 
aent;  it  is  a  wholesome  provision  designed  to 
produce  ■  apeedv  settlement  of  estates  and  the 
repose  of  titles  derived  under  persona  who  are 
dead."  If  it  appears  to  work  harshly  in  this 
case  the  law  ia  nerertheleas  so  that  whenever 
this  Statute  comes  in,  it  applies,  regardless  of 
any  hardships  which  it  nay  work,  and  we 
mtist  regard  this  claim  aa  baiTed  by  the  failure 
to  present  it  agamst  Mr.  Dunham's  estate  with- 
iD  the  time  limiteil  by  the  court  of  probate. 

Again,  and  independent  of  the  failure  to 
present  the  claim  within  the  time  limited  by 
the  court  of  probate,  tbe  failure  to  commence 
■nit  upon  it  until  November  24,  18^6,  must  be 
held  to  beagood  defense.  Itwoutd  aeem  that 
Hr.  Averill  could  have  compelled  Mr.  Dunham 
to  deliver  to  him  eigbt  shares  of  said  slock  im- 
mediately after  his  purchase,  and  could  have 
bad  tbe  same  traasfcrred  to  his  name  on  the 
books  of  the  insurance  company,  thus  assum- 
bg  with  the  company  the  responsibility  for  the 
payment  of  further  assessments.  Tbe  defend- 
ants claim  that  at  any  rale  he  could  have  so 
compelled  Mr.  Dunham,  and  that  the  general 
Statutes  of  Limilaliiin  bcpn  to  ran  from  the 
time  when  Mr.  Dunham  bad  been  repaid  by 
cnab  and  dividend'',  for  the  installments  paid 
br  him,  which  made  the  stock  full-paid  stock. 
Tbia  time,  they  say,  appears  from  the  finding 
to  have  been  previous  to  Mr.  Dunbam'a  deaib, 
which  was  Murch  12,  1H77,  more  than  nine 
years  before  this  suit  was  brought. 

Upon  the  farts  already  recited  we  see  no 
valid  answer  to  Ibis  claim.  Indeed  the  decision 
that  the  trust  assumed  by  or  imposed  upon 
Ur.  Dunham  was  an  implied.  Instead  of  an 
express  eoniinulng,  tnut  dispose!  of  tbe 
8L.  R.A. 


claim  that  the  Statulea  at  Limitations  caunot. 
be  eflectually  pleaded,  and.  In  connection  with 
the  disposition  we  make  of  the  questions  aris- 
ing upon  the  aubmission  and  award,  is  deciaiT«- 
of  tbe  case. 

Soon  after  tbe  demand  of  March  8,  1686,  thft 
plaintiffs  and  the  executora  of  Hr.  Dunbam 
entered  Into  a  written  agreement  to  submit  Ui» 
matler  in  dispute,  l>eiQE  tbe  same  matter  in- 
volved In  this  suit,  to  arbitration,  and  nigKeA 
upon  an  arbitrator  to  whom  the  mailer  was- 
referred.  Tbe  arbitrator  made  and  publialied 
his  award.  On  the  trial  the  plaintiffs  offered 
this  aubmission  and  award  as  evidence  of  title. 
The  defendants  objected  on  tbe  Kround,  among- 
oihers,  that  it  purports  to  be  a  aubmisaion  on 
tbe  part  of  tbe  executors,  and  by  the  executora- 
only,  and  can  have  no  bearing  except  so  far  as 
it  affeclB  tbe  ei:eculora,  in  any  event ;  that  it 
purports  to  l>ea  submission  and  award  in  June. 
18a6,  long  after  tbe  distiibuiion  of  the  stock 
to  all  of  the  pariie!!,  without  any  notice  to- 
Ihem,  and  without  any  authority  on  the  part  of 
the  executors  to  hind  them.  The  court  over- 
ruled the  objections,  and  received  said  submis- 
sion and  awHrd  as  lending  to  show  in  whom 
was  the  equitable  title. 

We  think  the  court  erred  In  overruling  said 
objection.  The  award  wasoffered  as  evidence 
against  alt  the  defendants.  Several  of  them 
were  not  parties  tc  it,  and,  so  far  as  appears,  in 
no  wise  authorized  it  or  ratified  it.  It  could 
not,  therefore,  affect  them  so  far  as  any  ques- 
tion of  title  was  in  i^ue  in  this  suit.  If  It 
could  affect  the  executors  and  through  Ibeca 
the  estate,  it  could  only  affect  tbe  other  de- 
fendants Indirectly  by  diminlshiDg  tbe  assets  of 
the  estate.  It  was  do  foundation  for  the  judg- 
ment against  the  defendants  jointly,  that  th^- 
deliver  and  transfer  at  once  to  the  plainiillK 
aixty-sii  shares  of  the  capital  stock  of  said 
company,  and  make  further  payments  as  there- 
in provided — a  judgment  which  proceeded 
upon  the  ground,  of  course,  that  the  equitable 
tille  to  said  sixty-six  abarea  was  In  Mr,  Averill's 
executors,  and  which  was  inQueni^  by  the 
award  which  was  admitted  in  evidence.  In 
the  way  and  for  the  purpose  for  which  it  was 
offered,  said  submission  and  award  were  not 
admissible  evidence,  Ilnowbereappears  from 
the  finding  that  objection  was  made   in  the- 

riorcourt  to  theailmiasib  ' 

idence.  upon  tbe  groun. 
of  Mr,  Dunham  bad  i 
directly  or  indirectly,  by  submitting  a  stale 
claim  to  arbitraion,  to  waive  the  l»r  of  Ihe- 
Statute  of  Limitations.  The  court  below  was 
not  called  upon  to  consider  that  question,  and 
it  is  tberefore  not  before  us.  though  alluded  U> 
in  the  defendants'  brief. 

There  is  error  in  the  Judgment  appealed 
from,  aod  >(  i^  reoerttd. 

In  this  opinion  tlie  other  Judge*  conourred. 
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A  dead  to  a,  miin&n  BAd  her  hnabsiid. 

■Dd  "  the  HurrirOT  Of  tiiem,  In  bla  OT  her  own 
ilsbt,"  gives  eaoh  •  me  eatata,  wltb  •  fM  to  the 

APPEAL  by  defendants  from  a  Judfnneatof 
the  Circuit  Court  for  Cook  CouDty  In  fa- 
Tor  of  plainiiflfi  Id  a  suit  brought  for  the  par- 
tition of  certain  lands.     Reterud. 

Tbe  facts  are  fully  stated  in  the  opinion. 
_Jfr«*rf.   Wllllmm    Vooke    and    Arnold 
for  appellanti: 

•Mng  V.  Savars,  8  Bibb,  286,  tbe  grtntot 
made  a  deed  to  two  peraons  and  "ihe  surviTor 
of  tbem,  bis  bdisor  aBgij^a."  Tbe  court  beld 
that  tbe  grant  convejed  an  estate  for  life  and 
a  conliogent  remainder  in  fee  to  the  aurvlvor. 

See  also  ffannoa  v.  Ohrittopher,  8*  N.  J. 
£q.  469;  1  Brigbtty,  Fordoo's  Dig.  p.  989,  title 
Joint  Tenancy;  Arnold  y,  Jaek,  84  Pa.  &T; 
Lente  v.  Z-mte,  2  Phlla.  117;  &impaon  v.  Bal- 
tertnan,  B  Custi.  158. 

Meurt.  Frmncia  lAckner  and  Otto  O. 
Bats,  for  appellees: 

Tlie  statutes  of  the  Slate  of  Delaware  upon 
this  question  are  similar  to  our  own,  and  In 
that  State  it  waa  held  in  the  case  of  Davit  v. 
Smith,  In  which  the  question  arose  upon  a  de- 
vise, that  tbe  devisees  took  as  tenants  in  com- 
mon, und  not  as  joint  tenants. 

Vauia  T.  8milk,  i  Harr.  68. 

In  Cheney  t.  Teete.  108  Hi  478,  It  was  held 
that  the  devisees  took  aatentinla  in  common 
andnotaajoint  tenants,  or  as  life  tenants  with 
remainder  to  the  surrivor. 

If  there  be  a  doubt  whether  an  eatale  was, 
at  its  creation,  a  Joint  tenancy  or  a  tenancj  in 
common,  or  if,  concedlni;  the  estate  to  have 
tieen  a  joint  tenancj  at  its  creation,  there  be  a 
doubt  whether  there  has  not  iKen  a  subsequent 
severance  of  the  Jointure,  Id  all  such  cases 
eqult;  will  resolve  the  douirt  in  favor  of  ten- 
ancy in  common. 

Preeman,  Co-ten.  §  13. 

CralKi  J-w  delivered  the  opinion  of   tbe 

This  was  a  bill  by  appellees  for  partition  of 
certain  lands  in  Cook  Counlj.  Originally  the 
title  to  tlie  lands  was  vesled  in  Michael  Jobs! 
and  Maria  Jubst.  bis  wile,  who  on  July  7,  1H7S, 
conveyed  by  warranty  deed  of  that  date  to  John 
Miltel.  On  July  8,  1875,  John  Mitlel,  by  war- 
ranty deed,  conveyed  the  premises  to  Maria 
JobEt  and  Michael  Jobsl,  her  husband,  and 
"the  survivor  of  tbera,  Inbiaorberown  right." 
On  February  7»,  1885,  Maria  Jobst  died  inl^a- 
tate,  leaving  her  surviving  no  Uaue,  but  ber 
huiiband  and  tbe  complainants  in  the  bill,  ber 

KoTE.— Conveyance  to  hiuband  and  wife;  oom- 
mon-law  and  slate  rules.  See  note  to  Baker  v. 
Btewart  (Kan.)  K  £.  H.  A.  4BL 
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next  of  kin.  Afterwards,  on  April  19,  1888, 
Michael  Jobst  died,  leaving  no  children,  but 
leaving  a  will  in  whfob  be  devised  bla  property 
to  bis  brotbeta  and  sisters,  who  claim  the  whole 
of  tbe  property  conveyed  to  Jobst  and  bis  wife 
by  tbe  deed  of  July  8,  1875;  while,  on  tbe 
other  hand,  apVellees.  complain  an  la  in  the  Irfll, 
claim  tliat,  upon  tbe  dealb  of  Maria  Jobst,  an' 
undivided  one-quarter  of  tbe  properly  descend- 
ed to  Michael  Jobst  as  surviving  husband,  and 
the  other  undivided  quarter  descended  to  ap- 
pellees, ber  next  of  kin. 

From  tbe  foregoing  atatement  tt  Is  apparent 
that  the  decision  of  the  case  rests  entirely  upon 
tbe  consiTuclioD  to  be  placed  upon  tbe  deed  of 
Ju^8, 13T6,wheteln  tlie  pi-emises  are  conveyed 
to  Maria  JobstandMlcbael  Jobst,  ber  husband, 
and  the  survivor  of  thera.  In  her  or  bis  own 
right.  If,  under  the  deed  In  question,  Maria 
Jobst  and  Michael  Jobst  took  the  fee  as  tenanta 
in  common,  then  it  isplaio  that,  upon  Ihedealb 
of  Maria,  tbe  undivided  one  half  of  tbe  lands 
which  waa  beld  by  ber  would  descend,  one 
half  thereof  to  ber  husband,  end  the  other  half 
to  appellees.  Prior  to  the  adrp  ion  of  the  Act 
of  ISSl,  commonly  known  ea  the  "  Married 
Women's  Law,"  under  a  deed  made  to  a  man 
and  his  wife,  upon  tbe  death  of  one  tbe  whole 
estate  passed  lothesurvivor.  ifanntfr  v.  ^un- 
lUn,  10  lU.  121;  Lux  v.  Hof,  47  111.  42S. 

This  rule  is  predicated  upon  tbe  principle 
that  in  law  husband  and  wife  are  but  one  per- 
son, and  hence  cannot  take  an  estate  by  moities, 
but  both  are  seised  of  the  entirety,  so  that 
neither  can  dispose  of  the  estate  without  the 
consent  of  tbe  other,  but  the  whole  must  re- 
main to  the  survivor.    S  Bl.  Com.  182. 

Both  of  the  ca«es  cited  followed  tbe  law  aa' 
declared  by  Blackalone:  It wasbeJd that, where 
an  estate  was  granted  to  a  man  and  his  wife, 
tbey  are  neither  properly  joint  tenants  nor  ten- 
anta In  common.  But  after  the  adoption  of 
tbe  Act  of  1861,  conferring  upon  married 
women  tbe  right  lo  acquire  properly,  and  bold 
and  enjoy  tbe  same  free  from  the  bosband's 
control,  this  court  held  that  the  reason  for  (he 
rule,  holding  that  a  conveyance  to  husband  and 
wife  made  them  tenanta  by  the  entirety  with 
right  of  survivorship,  bad  ceased  lo  exist,  and 
tbey  will  now  take  and  hold  as  tenants  in  com- 
mon.    Cbofer  V.  Cooper.  78  III.  87. 

Under  the  rule  as  declared  In  the  case  last 
cited,  bad  ihe  land  been  conveyed  to  Maria 
Jobat  and  Michael  Jobst  without  the  words, 
"and  the  survivor  of  tbem,  in  bis  or  her  own 
right,"  it  is  clear  tbey  would  have  held  tbe  fee 
as  tenants  In  common,  and  upon  tbe  death  of 
either  the  land  held  would  have  descended  to 
bis  or  her  respective  heirs.  The  question, 
then,  to  be  determined  is.  What  construction  is- 
lo  be  placed  on  the  words  found  In  tbe  deed, 
"  and  tbe  survivor  of  them,  in  bis  or  her  own 
rightr  It  is  sug.i;eated  that  they  may  be  re- 
jected aa  Burpluaage.  That  cannot  be  done. 
These  words  were  placed  in  the  deed  by  tbe 
contracting  parlies  for  a  purpcwe.  and  they 
cannot  arbitrarily  be  rejected. 

In  tbe  conairuotlon  of  written  contracts  it  is- 
the  duty  of  tbe  court  to  ascertain  the  Intention 
:  of  the  parties,  and  the  intention  when  aacer- 


See  also  18  L.  K.  A.  329;  22  L.  R.  A.  42. 
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tained  miist  coDtrol;  but,  tn  arriTJOR  at  the  in- 
teotion,  eSect  must  be  tfiveD  to  each  clause, 
word  or  term  employed  by  (he  parties,  rejecl- 
iog  DODe  as  nipaiiinj^te»»  or  surpliiaagc.  Le/iTi' 
«farfT.  Gnt.  133  III.  317,  11  West.  Jlep.  81S. 

But  it  is  said,  If  the  words  caoDUtlXTPJecled 
as  surpluseffe,  the  deed  created  a  Joint  tenancy, 
which  bas,  In  effect,  been  exiiniruialied  by  our 
Statute,  leavicg  the  parties  occupying  the  re- 
IstioD  of  teuaiiis  in  rommon.    * 

Section  5,  chap.  3D,  Rev.  Stat.,  provides  thai 
"do  CBlate  In  ioinl  tenancy,  in  any  land*,  lene- 
ments  or  beredi laments,  etiall  be  held  or  cliilmeiJ 
undrr  any  g'so'i  devise  or  conveyance  what- 
ioever,  biTetoJure  or  hereafter  maile,  other  than 
to  executors  and  trustoi-s,  unleas  (he  premises 
therein  mentioned  shall  expressly  be  thereby 
declared  to  pass,  not  in  tenancy  in  common, 
but  in  Joint  tenancy;  and  every  such  estate, 
other  trian  to  execulors  and  trustees  (unless 
olhiTwi.iieexprcp^ly  declared  as  sforcsaidi,  shall 
be  deemed  to  he  in  tenancy  in  coramoD."  Sec- 
tion 1  of  chapter  7G  of  the  Statute  provides: 
"It  partition  be  not  made  between  Joint  ten- 
ants, the  parts  of  tbo^  who  die  lirst  shall  not 
accrue  to  Ihe  survivors,  hut  descend  or  pass  by 
devJKe,  and  shall  be  subject  to  debts,  dower, 
ehnrnes.  etc.,  or  transmi.isilile  to  execulors  or 
administrators,  and  be  ccnsiilcred  to  every  in. 
tent  and  purpose  in  llie  same  view  as  if  such 
deceased  Joint  tenants  bad  been  tenants  in  cum- 

A  joint  tenancy  may  be  created  in  the  man- 
ner pnividcd  in  section  5,  supra;  but  by  the 
terms  of  section  1  tlie  right  of  survivorahij)  is 
taken  away,  and  the  estate,  except  where  it  is 
coDlerrcd  upon  eieculois  and  trusiecs,  is  prac- 
tically destroyed.  If,  lliereiore,  the  grantees 
Id  (he  deed  in  question  took  strictly  as  "Joint 
tenants,"  as  that  term  la  known  and  recog- 
nized at  common  law,  they  might  be  rearard^ 
as  tenants  in  common,  and  the  interest  in  the 
lands  held  by  Maria  Jobst  might  paas  by  de- 
scent, as  declsTed  in  section  1 ,  tvpra.  A  Joint 
tenancy  is  said  to  be  distinguished  by  unity  of 
possession,  unity  of  interest  and  unitv  of  time 
of  the  commencement  of  such  title.  Williams, 
Real  Prop.  133. 

The  same  author  says  tenants  In  common 
are  such  as  have  a  unity  of  possession,  but  a 
disiiui^  and  several  title  to  tlieir  shares.  Be- 
tween a  Joint  tenancy  and  tenancy  in  common 
the  only  unity  tliat  exists  Is  therefore  the  unity 
of  possesaion.  A  tenant  in  (ximmon  is,  as  to 
bil  own  undivided  sliare,  precisely  in  Ihe  posi- 
tion of  the  owner  of  an  entire  and  separate  es- 
tate. One  principal  element  of  an  estate  of 
Joint  tenancy  is  unity  of  interest.  2  Bl,  Com. 
chap.  IS. 

Was  there  unity  of  interest  created  by  the 
deed  Id  question  I  The  fee  was  not  conTeyed 
to  the  two  parlies  wllh  right  of  lurviTorstiip 
by  Ihe  deed.  The  one  first  dying  took  only  a 
life  estate,  while  the  survivor  look  the  fee. 
Under  aucb  a  conveyance,  we  do  not  think 
unity  of  Interest  existed;  if  not,  an  estate  of 
Joint  tenancy  was  not  created.  But,  aside 
from  this,  it  will  be  observed  that  our  Statute 
in  plain  language  declares  that  no  estate  In 
Joint  tenancy  shall  be  held  or  claimed  unless 
tbe  premises  shall  expressly  be  thereby  de- 
clared to  pass,  not  In  tenancy  In  common,  but 
In  joint  tenancy.  The  deed  in  question  con- 
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tains  no  such  deelaration.  It  provides  fci  <> 
Burvivorship,  it  is  true,  which  u  regarded  aa 
one  characteristic  of  a  Joint  tenancy;  but  tbe 
declaration  which  the  Statute  requires  to  es- 
tabli-'h  the  estate  is  nowhere  found  in  the  deed, 
and,  in  the  absence  oC  such  a  declaration,  we 
are  Inclined  to  hold  that  tbe  estate  was  not 
created.  We  think  the  language  of  the  deini, 
when  properly  understood,  will  admit  of  but 
one  construction,  and  that  is  that  the  premi'ic-s 
were  conveyed  to  Maria  and  Slichael  Jobsl  (or 
lire,  wiih  a  continirent  remainder  in  fee  to  the 
survivor.  Tbe  lang'ingc  of  the  grant  Is  ro 
Michael  Jobst  and  .^!llri4  Jolist  and  the  siir- 


0  riebl.  Itn.._ 
le  who  should  die 
itnte  in  Ibe  prem- 


of  them,  in 
doubtless  intended  that  the 
first  should  take  only  a  life 
IsBS,  with  remainder  in  fee  I 
his  lieira. 

Eirins  v.  Savnry,  3  Bibb,  235,  Is  a  c.ise  in 
point.  There  Ihe  grantor  mnde  a  ilecU  to  two 
persons,  and  "the  survivor  of  liiem,  his  heirs 
and  his  as^ii^ns.*'  The  court  held  that  the 
jn'ant  conveyed  an  estate  for  life  and  a  con- 
lingeut  remainder  in  fee  to  the  survivor.  It  is 
there  said;  "Although  there  is  no  express  limi- 
tation lo  them  for  life,  the  express  tiinita- 
lion  of  tbe  fee  to  the  survivor  necewarily  im- 
plies it.  Nor  can  there  be  aoy  doubi  that  Ibe 
comingenl  remainder  U  good,  for  there  whs  a 
particular  estate  of  freehold  to  support  It.  and 
ec  inatantt  ibnt  the  particular  estate  deter- 
mined tbe  estate  in  remainder  commenced." 

In  the  State  of  Pennsylvania,  where  they 
have  a  statute  similar  lo  our  own,  in  Arnold  v. 
Jackt,  24  Pa.  07,  it  was  beld  that,  altbnugh 
survivorstiip  a*  an  incident  lo  joint  tenancy 
was  abolished  by  the  Statute,  it  may  be  given 
br  will  or  deed.  As  to  the  purpose  and  object 
of  tbe  deed  in  question,  there  can  be  no  rea- 
sonable doubt.  In  the  first  instance  Jobst  and 
bis  viife  held  Ihe  too  to  the  premi.'csas  tenants 
in  common.  They  conveyed  lo  a  lliird  psrl^, 
who  reconveyed  to  Ihem,  with  tbe  clause  in 
the  deed  providing  that  the  survivor  should 
take  tbe  fee.  If  it  bad  been  Intended  that  tbs 
fee  should  remain  in  Jobet  and  wife  an  tenants 
in  common,  why  the  necessity  of  a  conveyance 
lo  Mittel,  and  a  reconveyance,  with  Ihe  added 
worda  providing  the  fee  should  go  to  the  sur- 
vivor f  There  is  no  way  in  which  it  can  be 
lield  that  Jobst  and  his  wife  took  the  fee  aa 
tenants  in  common  without  rejecting  the  clau-ie 
In  the  deed  providing  that  the  survivor  should 
take  tbe  fee,  and  we  are  aware  of  no  rule  of 
construction  under  which  that  can  be  done. 

As  Is  said  in  Riggxn  v.  I/nt,  73  III.  GS6,  a 
construction  which  requires  us  to  reject  an  en- 
tire clause  of  a  deed  is  not  to  be  admitted,  ex- 
cept from  uDavoIdable  necessity;  but  tbe  in- 
tention of  the  parties,  aa  manifested  by  the 
language  employed  in  tbe  deed,  should,  so  far 
as  practicable,  be  curried  into  effect.  Here  tbe 
grant  of  an  estate  for  life,  and  a  contingent 
remainder  in  fee  to  the  survivor,  violates  do 
rule  of  the  common  law,  or  any  Statute  of  Ibe 
State,  and  we  perceive  no  reason  why  It  shouM 
not  be  sustained,  and  the  evident  Intent  of  Uie 
parlies  carried  ouL 

T/ie  deere*  wiB  be  rmeneS,  and  the  cause  n- 
manded  for  further  proceedings  lo  conformilj 
to  tlUs  opinion. 


DK,z.,i,.Googlc 
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CONNECTICUT  8DPRBMB  COURT  OF  ERRORa 


Margaret  B.  TTLBR 

«. 

Wltoon  WADDINQHAM, 


1.  The  mUns  oi  »  eotirt  ■natalnlng  k 
demurrer  to  scompMntlornilaJolaileTotpaT- 
aB««ndc«u»e«of  action  cannot  be  re  viewed  upon 
appeal  U  plaintiff,  oiler  such  rullcift.  iritbdraws 
the  oaae  «fraln«t  &11  but  one  at  tbe  dejendants  and 
Ulet  B  new  complaint  against  bim,  upon  wblcb 
the  ease  la  tiled  and  tbe  Judsmeat  entered  from 


It  under  irbtoh  one  person  advaaoefl  moner 
lo  anotber  for  Inveitmeot  In  land  on  tbelr  Jalnt 
aroount,  theproBta  to  be  Btaared  between  tiieni  In 
a  oertaln  proportion. 
3.  A  perMtn  la  U»ble  na  partnar  on  »■ 
note  given  tn  tbe  name  or  &noUier«s  part  of  tbe 
punibBse  price  of  lanil  puicbaaed  In  pum 
Of  a  «obeme  lor  proBla  '~  "" — ' '  *"' 


D  be  Bbared  between 


tbem,  altbonsh  he  Huthorized  the  other  onl;  t« 
proeure  options  and  not  to  oomplele  anr  pur- 
cbaae  of  land,  where  after  be  knpw  of  the  facta 
he  accepted  the  benefits  of  t!  e  pu  chase,  contin- 
ued to  furnish  money  to  effeci,ujiie  tbe  oonunon 
object  and  was  aotlve  tn  eohemefi  for  the  develop, 
ment  of  the  property. 

4.  Prima  fiMle  llabUlty'  of  partnera  for 
«  debi  contracted  bj  one  of  them  may  be  rebutted 
by  evidence  Ibat  credit  was  slven  to  the  Individ- 
ual partner  alone. 

6.  A  flndlni*  at  the  eonclnakm  of  a  spe- 
elal  finding  of  facts  which  says:  '■Andupon 
ntd  finding  I  further  And,"  eto„  Is  not  a  findlnr 
of  faot  on  independent  evidence,  but  la  only  an 
application  of  the  special  facta  pie  vloualy  stated, 
and  la  not  ooncloslvo. 

6.  An  election  to  give  ezelnstre  vredlt 
to  one  partner  ts  not  established  In  tbe  absence 
of  full  knowledKO  of  the  lelatton  of  tlie  perttea 
between  whom  tbe  oboloe  Is  tn  be  made,  and  tbe 
knowledge  must  be  aotnal  in  contradistinction  to 
that  wblcb  Is  constructive. 


Kou- 

A  partnership  to  a  dTll  person,  and  In  contempla- 
tion of  law  amoral  being  dlstlnot  from  the  perwin* 
who  oompoee  It,  Pllober's  Suooeaalon,  W  La.  Ann. 
affl. 

It  Is  a  oombtnaUon,  by  two  or  more  peiaona,  of 
oapilBl.  labor  or  skill,  for  the  purpose  of  business 
for  their  common  benellt,  Kalley  r.  Bourne,  IS 
Or.  at. 

A  pertnersbtp  may  exist  and  tbe  partlea  be  bound. 
although  there  Is  no  partnership  name.  Herlden 
Nat.  Bank  v.  Oallaiidet,  BO  M.  1. 8.  B.  MB. 

It  Is  a  voluntary  assodatloD  of  two  or  more  per- 
sons for  the  purpose  of  lawful  trade,  and  may  be 
Inferred  from  facts  and  drcumslancea.  Wblttng 
T.  Leakln,  B  OanL  Bep.  ICt,  88  Md.  2GG. 

As  between  partners,  tbe  ultimate  facta  wbenoe 
•  paMnershlp  la  deduced  are  the  agreement  and  Its 
axecutfon,  summed  upas  the  executed  agreement, 
airiver  r.  Ifodoad,  10  Neb.  Oi. 

nie  ezlstenoe  of  a  partneialiip  depends,  at  be- 
tween the  parUea  themeelvsa,  upon  tbe  Intention 
of  the  parties.  Bosh  v.  Bnah,  1  Went.  Bep.  em.  N 
Ho.  860;  Kellom  Newspaper  Co.  t.  Farrell,  i  West. 
Bep.  n,  as  Xo.  (Hi  Keller  V.  Bourne,  U  Or.  iTS. 

A  oomountlT  of  tntereat  does  not  make  a  part- 

.._ iin.iI3. 

.  .  munlty  of  profit; 
In  the  proflta.  as  pnifits,  In  eon- 
lo  a  lUpulB^  portion  of  the  proflta 
tlon  foraerrloes.  Haokett v. Stan- 
ley, 115  H.  T.  880;  S  Kent.  Com.  O;  I«Kgett  r.  Hyde, 
M  N.  T.  BB, 

It  Is  not  neoosssry  that  there  should  be  an 
prcas  stipulation  to  share  profit  and  l(i«,  In  order 
to  coDStllute  a  partnership.    If  It  were  understood 
between  the  parties  that  there  was 
tnunlon  of  profit,  that  would  be  a  partnenhlp, 
moomflBld  V.  Buohanan,  18  Or.  US. 

A  partlcdpent  tn  profits  dlreetly  as  such  Is.  as  to 
tblrd  persons,  a  partner,  whilever  may  be  tbe  ai 
■ancement  between  the  partner*.  Oaldwell  v.  Hll 
ler,mPa.U& 

A  mere  partfolpaldon  In  profit  and  loss  of  a  ven- 
ture, by  one  who  has  no  other  Interest  In  the 
■erty,  does  not  oonatltute  a  partnenfalp.  CUf  I 
Howard,  5  Weat.  Rep.  «n,  8B  Ho.  18%  Kellogg  News- 
paper Co.  V.  Farrell,  1  WeaL  Bep.  Gl,  88  Uo.  DM. 

ftrtkripatlon  In  the  proflta  as  auoh  Is  prima  fade 
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evidence  of  partnership;  and  whensncb  prima  fade 
evidence  to  not  rebutted  by  any  proof  tending  la 
show  that  tbe  panlclpanis  In  such  profits  only  re- 
ceived them  as  compensation  for  Bervloea  rendered, 
then  It  becomes  ooncluslre;  aad  In  such  a  case  it  Is 
proper  for  thecourt  toaolnatruot  Ihejury.  Fourth 
Nat.  Bank  v.  Althelmer,  8  Weat.  Hep.  GK,  II  Mo, 

isa 

An  Bffreemeat  which  ebows  no  community  of  In- 
terest between  the  parties  ua  to  profits  and  losaea 
i  merely  a  loan  of  credit  lo  one 
:he  end  stating  that  "failure  to 
comply  will  forfdt  all  interest  In  thtotlrm,"  and 
that  ''the  name  of  tbe  firm  will  be,"  etc— does  not 
partnership.   Eloetermao  r.  Hayes,  IT  Or. 

I>artn<T«  In  real  sstots  spseulntfon. 

I  two  persons  ai«  equally  lnlei«sted  In  the 
'Ived  from  a  gale  of  lands  by  one  of 
them,  they  are  in  a  sense  partners  In  tbe  lands. 
Boone  v.  Clark.  llL.E.A.27B,iaiIlL188. 

One  member  of  s  partnership  formed  for  the  pur- 
pose of  buylsg  and  sellkur  land  baa  antbortty  to 
aeU  tbe  land.    Young  v.  Wbeeler,  84  Ved.  Bep.  tt. 

A  written  ooDtraet  by  a  real-estate  agent  and  tbe 
oimer  of  lend  to  put  land  upon  tbe  market,  advetw 
ttoe  and  sell  It.  for  a  share  in  the  surplus  of  profits. 
Is  one  of  agency,  and  not  of  partneishlp.  Durkea 
v.  Gunn,  41  Kan.  U6. 

Where  one  of  several  partlee  to  an  oral  partner- 
ship oontracc  to  buy  and  sell  real  estate  realises,  by 
means  of  a  secret  agreement  with  a  purchaser,  nn 
amount  In  eiceaa  of  that  received  by  bis  partners, 
they  are  entitled  toanaooountlngand  share  of  tbe 
excMS.    Newell  T.Ooehran,  41  Minn.  874. 

A  pntcbaser  from  parties  buying  and  aelling  land 
under  an  oral  contraot  of  partnership,  who,  by  a 
secret  agreement,  pay*  to  one  of  the  partners  mora 
than  tbe  othcis  reoelve,  cannot  be  compelled  by 
tbe  otheiB  to  pay  to  e«ob  of  them  sums  equal  to  tba 
ciccca.  Tbdr  remedy  la  against  tbelr  coiuruier. 
IbUL 

One  who  advances  money  to  a  firm  under  an 
Bgreement  that  he  Is  to  hare  a  sbare  In  tbe  proQta 
of  the  land  purchased  therewith,  and  who,  during 
tbe  temporary  lllneas  of  a  member,  takes  title  to 
the  lands  and  afterwards  reconre^  tbem,  does  not 
thereby  become  a  partner  ao  as  to  render  him  U*. 
ble  for  material  fumlahed  during  the  time  he  beM 
Utlei.   Eeogh  T.  Hlnratta.  80  N.  Y.  a.  B.  ua. 


See  also  9  L.  R.  A.  421;  11  L.  R.    A.  U0;  20  L.  R.  A.  776;  27  L.  R.  A.  11 
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Pb&, 


?•   Ttkotm  aiimitted  by  a,  demurrer  to  one 

eonnt  ue  oot  Bdmltted  For  the  purposea  ol  evl- 
denoe  st  sll,  avS  can  bave  ao  bearliiR  upon  ques- 
tloiis  arUlDg  on  Ibe  uial  UQdei  other  ooudIs. 
B<  A  gvArautr  la  conaiderB.tloii  of  tor' 
beafln^  collection  of  a  note  for  two  jean 
of  "the  punctual  payment  of  each  and  every  In- 
■tullmcnt  of  inteFest  on  wld  note  at  tbey  ehall 
become  due.  and  also  of  etkah  and  evorr  tnataJi- 
rnent  of  Interest  that  ihall  become  duo"  on  a  oer- 
talD  otlier  note,  oannot  be  limited  to  lntet«Gt 
before  maturlif  of  the  note!,  cspeciallr  wberettie 
flmtQOto  wag  already  overdu J  when""" '~ 


e.  ParolneyotlBrtlonaonSuiicUrrb&Taiio 
effect  on  Clie  TaliOlt;  of  a  onntniL't  wltbln  tbe 
Bcatute  of  Frauda  wblch  la  aotualJr  executed  In 
writing  and  delivered  on  a,  Koular  day. 

10.  A  demand  upon  Uie  prineipal  la  not 
a  condition  precedent  to  the  mainlenanoe 
of  an  aotloD  asalnat  tbe  miaranlor  upon  a  guar- 
antv  which  !■  absolute  in  Its  termt. 

11.  Aeonrtdoeanotabaaeltsdlscretfon 
In  iDterferlnff  to  prevent  queatlona  to  be  aaksd 
of  oounseluft  witness  for  his  ollantln  suobform 
■a  to  call  out  certain  facta  and  exclude  others 
ooPDCOted  with  the  same  transaction. 

IS.  A  conTereatlou  relative  to  the  eongtruo- 
tloQ  ot  a  written  oontraot  la  properly  ezDlude<l 
If  the  contract  Is  unambiguous  In  Its  terma. 

18.  nie  exdnaion  of  a  qoeation  designed 
only  to  idiow  the  bias  of  a  wltnen  already  elleot- 
uelJy  Impeached  by  record  evidence  is  not  preju- 
dicial error. 

14.  ^le  withdrawal  of  a  claim  against 
the  estate  oC  a  principal  debtor  does  not  discharge 
aguaraotor  from  liability  under  aa  nnoondltlonal 
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CROSS-APPEALS  from  s  ludgment  of  the 
Superior  Court  for  New  Haven  Count;  in 
ao  action  to  recover  lie  amount  pftvabla  upon 
ui  overdue  promissory  note,  and  tbe  interest 
upon  aaotber  note  not  ;et  due,  pajment  of  all 
of  wbich  Bums  defendant  was  alleged  1o  have 
guaranteed, — plaintiff  appealing  from  so  much 
of  tbe  Judgrnent  as  bela  defendant  not  liable 
for  the  priDcipal  of  ibe  note,  and  defendant  ap- 
pealing from  BO  much  as  beld  him  liable  for 
mterest.  Ajprmei  on  cUfentUtnft  appeal.  Re- 
Vtrted  on  plainlifi  appeal. 

The  fads  are  fully  slated  In  the  opinion. 

Ma»n.  Simeon  E.  Baldwin  and  Taloott 
B.  Ruaaell,  for  plaiatiS: 

A  partnership  eiisled  between  Kim berly  and 
Waddingliam.  Tbe  money  was  not  loaned  to 
Eimberlv.  It  did  not  become  bis  property, 
but  weaaepoBitcd  in  trust  for  Ibe  partiea.  The 
proflls  were  to  be  divided  In  a  certain  propor- 
'  uoo  between  tbe  parties,  and  Wsddingnam 
exercised  control  in  the  manafrement  of  tbe  af- 
fairs of  the  eoncem  and  look  an  active  interest 
in  promottnt;  the  objects  of  tbe  scheme.  This 
artangcmeut  possessed  ull  Ibe  featuies  ot 
pariDersbip. 

SeePaiAwT.  Canjield,  37 Conn.  250;  Citizeiit 
Hat.  Bavk  V.  nine,  40  Conn.  23B. 

An  undisclosed  partner  may  be  held  for  a 
note  givea  in  tbe  name  of  anoiner  partner. 

Morte  V.  Ridmond,  97  111.   808;  Hvlett  t. 
Fairiaakt.  40  Ohio  6t.  283;  DaU  v.  Bamitton. 
fi  Hare,  869;  Citg  tianUt  App.  8  'Sev  Eog.  Bep. 
fi49.  64  CoDti.  2S9. 
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A  ratiScatioD  of  the  actloD  of  Kimberly  la  m 

>od  as  an  original  agreement. 

SliUman  v.  Harvey,  47  Conn.  20. 

Waddinicb&m  is  liable  for  Ihe  notes  as  an  un- 
dlscloeed  principal. 

National  Slioe  A  Ltathw  BaiMi  App.  G  New 
Eng.  Rep.  604,  65  Conn.  4H. 

No  demand  on  tbe  makerof  tbenotes  betorn 
suit  against  guaraaior  nas  necessarj.  Tbe  in- 
strument guarantees  "  tbe  punctual  payment  of 
each  end  every  inslallment  of  fnlerest  ...  as 
tbey  sball  come  due."  Such  a  ^narantf  re- 
quires no  action  on  tbe  part  of  the  plaintiff 
against  the  maker  to  bold  tbe  guaisntor. 

See  aty  San.  Bank  v.  I/op»c.n.  2  New  Eng. 
Bep.  65(1,  58  Conn.  4M;  Breed  v.  EHUutuie.  7 
Conn.  628;  Brandt,  8ur.  g  8.  p.  119;  Hunger- 
ford  y.  (/Brim,  87  Mian.  BOfl. 

The  withdrawal  of  tbe  claim  against  Ein> 
berly's  estate  was  equivalent  to  the  discontin- 
uance of  an  attempt  lo  collect  against  llie  prio- 
dpsl.     This  Aoee  not  discharge  the  surely. 

See  GSUey  v.  Colby,  81  N.  H.  63:  MeKeitzU 
T.  Wiley,  27  W.  Va.  658;  Banki  t.  8UUe,  63 
Md.  88;  Brcnen  v.  Ohamheri,  83  Tex.  181; 
Knight  V.  C/tarler,  22  W.  Va.  422;  Omcora 
Bank  t.  Begen,  16  N.  H.  9;  BarT^ej/  y.  C^ark, 
46  N.  H.  614. 

The  plaintiff  wai  not  bound  to  present  tbe 

miMon  T.  EodeMre.  B  Wert.  Rep.  848.  lOS 
Ind.  26;  Yillart  v.  P^mer,  67ni.  204;  Clopton 
Y.SpraU,  B2M!iia.2Gl;  MiteArUy.  WiUiamion, 
6  Md.  210;  mbley  r.  UeAaa»teT,  8  N.  H. 
889, 

Tbe  acceptance  of  the  note  of  Elmberly  did 
not  release  Ibe  claim  against  Waddlneham, 
because  It  Is  found  that  Hrs.  Tyler  did  not 
know  tbe  relation  between  them  at  tbe  time. 

Maneety  v.  M'Qee,  6  Haas.  142;  MeniU  r. 
Kenyon,  m  Conn.  81S. 

Meun.  Henry  Stoddard,  Charlea  K. 
Boah  and  Charlea  Kleiner,  for  defendant: 

Even  if  defendant  was  the  principal  and 
Eimberly  tbe  agent,  and  if  defendant  and 
Kimberly  were  partners  in  the  purchaae  of 
plaintiff's  farm,  yet,  sbe  baviag  accepted  tbe 
notes  of  Eimberly  in  payment,  abe  baa  no 
further  claim  on  defendant. 

Bonnell  v.  ChauAeriin,  26  Conn.  487;  Bul- 
xcinkU  V.  Oramer,  27  S.  C.  876;  Br^gi  v.  Ftir- 
tridge,  64  N.  T.  857, 868;  Parker  v.  Qinjiad,  St 
Conn.  271. 

She  testiOes  that  Eimberly  told  her  Ibat  bo 
was  defendant's  agent,  and  that  she  contracted 
with  Kimberly  for  that  reason,  and  abe  volun- 
tarily lakes  Eimberly's  notes  in  payment;  under 
these  circumstances  there  is  no  dement  of  mi»- 
ioformatton  or  suppression,  so  tbal  Ibe  question 
whether  Kimberly  was  tbe  agent  of  defendant, 
as  a  partner  or  otherwise.  Is  wholly  unimpor- 
tant and  immaterial. 

Merrill  v.  Kenyon,  48  Conn.  819;  Faterion  ¥. 
Oanda»e(rii.  IS  East,  62,  3  Smith,  Lead.  Caa. 
•848;  Addiion  v.  Gandatrqui,  4  Taunt.  573,  8 
8mith,  Lead.  Css.  ■85B;  TIiomKmy.  Davenport, 
0  Barn.  <&  C.  78,  2  Smith,  Lesd.  Caa.  '358; 
Bayvumd  v.  Orowi  Eagle  MilU,  3  UeL  819; 
Jonei  V.  jElna  In*.  Oo.  14  Cotin.  606. 

After  the  note  became  due,  no  fntereet,  ccm- 
sidered  as  interest,  could  accrue  on  it,  but  only- 
damages  for  the  detention  of  tbe  mone;  aflu 
it  WM  payable. 


1800. 


TiLBB  r  Waddikshail 


Beeheith  t.   nartford,   P.   <£  F.   Ji.    Co.  89 

Cono.  270. 

A  gunrHQlor  Is  oever  aiiswerable  beyond  llie 
detr  scope  of  bis  engafjement;  courts  will  not 
presume  a  coatinulog  guarautj  where  tbe  termB 
of  llie  cnntrect  are  doubtful. 

Jl/oi-gan  v.  Bi-yee,  16Bcp.  160;  Satlv.  Rand, 
B  Conn.  673, 

A  party  who  tnkps  an  ajn^ f  meut  prepared  bj 
DTiDiJier,  and  upon  ttie  faith  of  (t  incurs  obliga- 
Imns  or  pans  with  properly,  should  have  a 
coniiirurtioQ  given  to  tbe  instrument  favorable 
to  bimseK. 

JVooHan  T.  BradUji,  78  U.  S.  9  Wall.  894  (19 
L.  ed.  757). 

Ambiguities  tn  a  vHtten  coDtmct  Hbould  In 
general  be  construed  agflinst  the  writer. 

Huidekoper  t.  DoMglau,  7  U.  8.  8  Cranch, 
1-71  (2  L.  ed.  847-38U]. 

ZrfHiBia,  J.,  delivered  tbe  opinion  of  tbe 

COMt! 

The  record  tn  this  case  aa  it  comes  to  this 
court  is  unnecessarily  Tolumlaous  and  compli- 
cated. 

The  complBint  as  flrst  hrought  to  the  Sep- 
tember Seaaion,  1887,  of  the  Superior  Coun  for 
Mew  Haven  County,  was  sgainet  three  defead- 
aots.  namely:  the  WchC  Shore  Land  Improve- 
ment Company,  a  New  York  corporation, 
having  an  office  and  doing  business  in  Orange 
in  this  State;  Edward  A.  Anketell  of  New 
Haven,  as  administrator  of  tbe  eatateof  Edward 
L.  Kimberly,  late  of  said  Orange,  deceased;  and 
Wilaou  Waddlngham  of  said  Orange,— all  of 
whom  remaioed  defendacla  until  the  28d  day 
of  February,  ltt88. 

Heanwbfle  sundry  voluminous  motions  to 
strike  out  and  expunge  portions  of  the  com- 
plaint were  beard  by  the  court  and  in  part  aus- 
taloed.  Also  sundry  demurrers  by  the  defend- 
ants to  the  complaint  for  multifariousness  and 
misjoinder  of  defendants  were  beaid  and  sus- 
tained by  tbe  court.  After  which,  on  the  date 
last  meDtloned,  tbe  plaintiff  by  wrillen  witli- 
diawal  signed  by  her  attorney,  and  made  part 
of  the  record,  wholly  discondoued  the  aelion 
against  all  tbe  defendants  mentioned  except 
Waddlngham,  and  Sled  a  new  complaint, 
called  in  tbe  record  the  "second  amended  sup- 
plemental complaint,"  upon  which  ihe  trial 
proceeded  against  Waddlngham  alone. 

Thia  complaint  consisted  of  two  counts. 
The  first  count  sought  to  make  Waddingham 
liable,  either  as  unnamed  principal  or  bb  a 
partner  with  Kimberly,  lo  pay  a  note  of  l.'i.OOO 
described  In  the  complaint  and  given  by  Kim- 
berly on  the  purchase  br  him  of  certain  leal 
estate  belonging  to  the  pluintifi. 

Tbe  second  count  was  based  upon  an  exprcas 
contract  by  Waddingham  as  guarantor  for  the 
payment  of  the  inttjrest  on  tbe  note  for  |5,000, 
and  also  on  another  note  for  (80,000  given  by 
Kimberly  to  the  plnintiQ!  on  account  of  tbe  pur- 
chase mentioned. 

Tbe  court  found  for  the  defendant  on  ttie 
lliBt  count  and  for  the  plaintiff  on  the  second, 
and  belli  parties  have  appealed  to  this  court. 

Tbe  facis  found  by  the  court  are  in  subslance 
as  fotlons:  In  1881  Kimberly  entered  into  an 
agreement  with  the  defendant  Waddingliani. 
bj  which  the  latier  was  to  furnish  money  to 
procnre  optloDs  to  pnrchaae  land  (Including  the 
8L.R.  A. 


plaintiff's)  on  or  near  the  shore  of  Long  Island 
Sound  in  the  Towns  of  Orange  and  Milford, 
and  then  during  tbe  life  of  the  options  to  or- 
ganize a  corpomtion  to  take  tbe  lands  at  an  ad- 
vanced price.  Waddingham  was  lo  have  two 
Ihirda  and  Kimberly  one  third  of  the  profits, 
and  tbe  former  agreed  to  advance  to  Kimberly, 
and  did  ao,  |15.000  toward  the  accomplish- 
ment of  said  objects.  The  sums  so  advanced 
were  to  be  and  were  deposited  in  a  bank  mu- 
tually agreed  on,  In  tlie  name  of  E.  L.  Kim- 
berly, trustee.  The  defendant  between  the  Stb 
day  of  September,  1881.  and  the  28th  day  of  - 
February,  188S,  inclusive,  at  different  times 
advanced  to  Kimberly  in  tbe  as^^tcgate  tlie 
sum  of  $45,359,  of  which   |6,00(l  was  paid 

The  plaintiff  owned  a  large  farm,  as  described 
in  the  complaint,  which  was  a  part  of  the  land 
tbe  agreement  t>etween  Kimbt;r]y  and  the  de- 
fendant had  reference  to.  Kimberly  at  first 
went  to  Ihe  plaintiff  accompanied  by  a  teal  es- 
(ate  broker  to  negotiate  tor  the  purchase  of 
her  farm,  but  as  ihey  were  not  financially 
responsible  she  refused  to  negotiate  with 
lb  em  until  they  announced  themselves  as 
agents,  and  gave  her  lo  understand  they  were 
agents  of  a  company  of  whieh  the  defendant 
was  tbe  bead.  Afterwards,  on  the  6Lh  of  Oc- 
tober, IHSl,  she  entered  into  an  agreement  in 
writing,  signed  by  her  and  Kimberly,  by  which 
she  agreed  to  convey  tbe  land  to  Kimlierly,  or 
bis  appointees,  on  or  before  March  1, 1882,  and 
Kimberly  on  bis  part  agreed  to  make  payment 
and  give  security  as  specified  in  the  agreement. 
The  price  first  Agreed  to  be  paid  for  tbe  farm 
was  $50,000,  but  afterwards,  before  the  day 
for  the  giving  of  the  deed.  In  February,  1882, 
by  reason  of  Kimberly's  npresenlalion  made 
to  the  plaintiff  that  he  would  not  be  able  to 
carry  out  the  contract  at  the  price  first  agreed, 
she  reluctantly  consented  to  reduce  tbe  pur- 
chase price  to  $40,000,  and  the  agreement  was 
so  modified.  In  February,  1883,  the  convey- 
ance was  made  to  Kimberly,  who  made  part 
payment  in  money  out  of  the  fimds  fumlslied 
by  the  defendant,  and  for  the  remainder  of  tbe 
purchase  price  executed  and  delivered  to  the 
plaintiff  notes  described  in  tbe  complaint,  and 
mortgaged  the  land  so  purchased  as  security 
for  their  payment  to  tbe  plaintiff. 

I  In  fact  tbe  defendant  did  uotaulbori^e  Kim- 
berly to  make  any  purchases  of  land  or  give 
notes  and  mortgages  for  such  purchases,  cither 
in  his  name  or  in  Kimberly's,  or  on  account  of 

I  either  or  both,  except  lo  the  extent  of  the  pur- 
chase  of  options.  He  was  not  aware  that  Kim- 
berly had  done  more  unliltbe  summer  of  18M2, 
when  he  was  informed  of  the  facts  by  Kimber- 
ly, who  urged  him  to  ossUl  in  tbe  formation 
of  a  company,  which  the  defendant  consented 
to  do,  hoping  thereby  to  get  some  of  his  money 

On  the  S8th  of  October,  1883.  Kimlicrly,  at 
tbe  request  and  solicitation  of  tbe  defendant, 
deeded  all  the  lands  purcha<ied  by  him,  or  tho 
equities  therein,  to  Ihe  West  Haveo  Shore  Land 
Iitiprovement  Company,  and  the  company 
issued tohim  pnid  upcnpitnl  stock  lofheamnuiit 
of  nearly  $8(10,000,  being  all  eicept  five  shares 
of  the  capital  of  the  company,  in  return  for 
tbe  lands;  and  the  defendant  gave  Kimi>erly 
a  writing  stating  that  be  was  entitled  to  one- 
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third  tnterfvt  Id  the  prcfiis  of  tbs  lands  M  con- 1 
Teyed  by  him. 

'i'te  court  also  finds  thnt,  after  Ibe  defendant 
knew  that  Kimberlj  had  obtained  deeds  of 
land  in  his  own  name,  he  continued  to  Joan 
him  money  lu  aaaiat  Lira,  and  eDdeavored  to  in- 
duce others  10  become  Interested  in  the  achetne 
for  the  developroeDt  of  the  ]dnds,  and  tried  to 
secure  Ibe  coustruciion  of  a  railroad  to  benefit 
the  properly,  but  wllbout  aucct^sa.  Elmberl; 
paid  the  interest  on  the  pifllntifl'a  &o(e«  to  Feb- 
ruary 28,  1883,  inelusive,  and  the  defendant 
.paid  it  from  tliat  time  to  August  38,  1886,  in- 
clusive; and  since  October  1,  1886,  the  defend- 
ant lias  been  in  exchisive  possession  and  control 
of  all  the  pro])erty  In  question,  taking  all  the 
.  tents  and  protits. 

In  reference  to  the  seventh  paratpvph  In  the 
first  count  of  the  plaintiff's  complaint,  which 
alleged  that  "  the  plaintiff  when  she  accepted 
said  notes  did  not  bnon  of  the  nature  of  tbe 
agreement  between  Kimberlj  and  Waddin^- 
haui.  and  did  not  Intend  to  release  any  claim 
against  Waddinghain,"  the  finding  ia  as  fol- 

'■The  plaintiff  testified  in  her  d epos! lion  that 
irhen  she  took  these  cotes  the  only  knonledee 
ahe  had  of  tbe  nature  and  terms  of  any  agree- 
ment then  existing  between  Eimberly  and 
Waddincham  was  that  she  ' understood  they 
were  only  agents  for  a  land  improTement  so- 
ciety, of  ivhicb  Wnddiagbam  was  tbe  head  and 
formed  the  responsible  party;'  and  that  shedid 
not  ioleDd,  by  so  doing,  to  release  Wadding- 
bam  or  any  other  petsuD  from  aoy  claim  she 
might  have  against  bim  or  them;  and  that  in 
taktng  tbe  notes  and  mortgasea  (she  also  look 
and  holds  a  mortgage  from  Kimbcily  of  a  one- 
third  interest  in  other  properly  valued  at 
iill,400  as  additional  security  for  tbe  |5,000 
note',  Elbe  did  not  give  exclusive  credit  to  Eim- 
berly, and  did  not  consider  tbst  sbe  in  any 
\ray  rclea»^  any  rijrbls  against  Waddingbam 
or  any  company  that  might  be  liable  to  her. 
On  the  wbole  evidence,  however,  I  am  of  opin- 
ion, and  find,  (hat  the  sole  inQueoce  wbfch  tbe 
□nderstandiuc  and  belief  on  the  part  of  tbe 
plaintiff  that  Kimberly  waa  acting,  not  on  his 
own  sole  and  unassisted  responsibililv,  but 
upon  that  of  Hr.  Waddingbam  or  of  some 
company  formed  or  to  be  formed  in  which  he 
was  interested,  exerted  over  her,  was  that  sbe 
was  thereby  convinced  that  the  scheme  would 
be  carried  through  and  the  notes  and  mortgages 
dischar^d;  but  I  do  not  find  that  wbensbe 
accepted  the  notes  and  mort^ges  from  Eim- 
berly she  bad  any  understanding  or  belief  that, 
apart  from  the  security  upon  the  real  estate, 
there  was  any  other  individual  or  company  per- 
sonally bound  or  liable  to  her  for  the  contract 
price  or  any  part  thereof. " 

Tbe  court  also  adds:  "And  upon  said  finding 
1  further  find  the  serond  defence  to  tbe  first 
<»unt  true;"  which  defense  was  as  follows: 

"1.  The  plainlifl  elected  to  give,  and  did 
give,  sole  and  exclusive  credit  to  Kimberl<r  in 
the  transactions  set  up  in  tbe  fifth  and  sixth 
paraprnphs  of  said  count. 

"  a.  The  plaimifl  accepted,  in  payment  of  tbe 
properly  described  in  plaintiff's  Exhibit  A,  the 
notes  of  Kimberly  set  up  in  parngraph  -'-   '- 


"3.  The  plaintiff  still  holds  and  owns  said 


piHiDtiff,  in  support  of  her  appeal,  claims 
that  the  trial  court  eirtd  in  its  rulmirs  in  four 
respects:  (1)  fn  sustaining  the  demurrer  for 
misjoinder  of  parties  aod  causes  of  action;  (2) 
Iq  holding  that  the  relationship  of  partners  or 
principal  and  agent  did  not  exist  between  Eim- 
berly and  the  defendant;  (8)  in  allowing  Dush, 
the  attorney,  the  privilege  of  couisei  in  refns- 
'  -  '-  lawef  certain  inquiries;  (4)  ij  striking 
tin  paragraphs  from  the  amended  sup- 
plemental complaint. 

In  regard  to  the  questions  as  to  misjoinder, 
they  are  not  properly  before  tliia  court  for  re- 
""' —  for  the  reason  tnst  the  plaintiff  withdrew 
ase  against  tbe  West  Haven  Shore  land 
Improvement  Company  and  against  the  ad- 
ministrator of  Eimberiy,  and  Sled  a  new  com- 
plaint against  the  present  defendant  aione.  The 
action  was  discontinued  against  the  other  two 
parties;  so  that  it  was  no  longer  In  tbe  superior 
court,  and  therefore  it  could  not  be  appealed 
from  that  court  to  tbis  court  The  motives  for 
withdrawal  are  of  no  consequence.  It  ia  eaual- 
ly  immaterial  whetberit  was  because  the  plain- 
tiff thought  she  had  no  case,  or  tiecauae  ^ 
knew  the  court  tbougbt  so.  In  contemplation 
of  law  tbe  case  was  taken  out  of  court  bv  the 
voluntary  action  of  the  plaintiff,  and  placed 
beyond  the  reach  of  alt  courts,  unless  upon, 
some  appropriate  proceedings  for  its  rcinslate- 

We  come  next  to  tbe  question  whether,  npon 
the  facts  contained  in  the  finding,  the  relation 
of  partners,  or  of  principal  and  agent,  existed 
between  Kimberly  and  tbe  defendant,  so  that 
tbe  debts  contracted  by  Eimberly  in  dealin); 
with  tbe  plaintiff  were  the  debts  also  of  the  de- 
fendant. The  form  of  the  question  impliofl 
not  only  that  the  true  answer  to  be  given  is  in 
doubt,  but  that  tbe  relation  of  tbe  parlies  must 
be  either  that  of  principal  and  agent  or  copart- 

We  discoTer  very  few  Indications  of  ordinary 
agency.  In  the  light  ot  the  few  facts  given  it 
is  extremely  difficult  to  point  out  the  principal 
who  is  to  command  or  the  servant  who  is  to 
obey.  Although  Eimberly  invented  tbe  scheme 
and  first  proposed  it  to  Waddingbam,  and  tbe 
form  of  proposal  at  first  indicated  that  all  that 
was  expected  of  Waddingtiam  was  to  furnish 
bim  money  for  a  consideration,  yet  as  finally 
launched,  it  entirely  loses  the  appearance  of 
being  Eimberly'e  sole  enterprise,  and  he  no 
longer  seema  a  mere  horroner  of  money  from 
Waddingbam,  who  is  to  receive  two  thirds  of 
tbe  profits  In  lieu  of  Interest;  for  Kimberly's 
receipt,  which  the  court  finds  was  executed  at 
the  same  time  as  a  part  of  the  transaction, 
shows  that  the  money  so  famished  was  '*Io  ha 
deposited  In  a  bank  agreed  upon,  to  his  credit 
as  trustee,  for  the  pur|)Ose  of  making  con  tracts 
for  land,"  etc,  and  tbe  writing  concludes: 
"Following  is  the  interest  each  party  shares  in 
the  profits.  Then  after  the  signature  and  dale 
there  was  added:  '  'The  profits  from  Ibe  above 
investments  are  to  be  divided  as  follows:  one 
third  to  E.  L.  Kimberly;  two  thinjs  to  WUmb 
Waddloghsm  &  Co.  (Signed)  IC.L.  Kimberly," 
—thus  showlog.  if  not  directly,  by  necessary 
Inference,  that  there  were  two  equal  partiee, 
regarded  as  prindpals,  each  of  whom  was  • 


i8sa 


Tri^R  T.  Waduinohaii, 


Wl 


•barer  in  the  profits,  sod  tbatlberenu  a  com- 
mon iDvegtmeDt,  &  common  adventure  oa  the 
joint  accouut  ot  the  two  concerned,  witb  n  defi- 
nite agreement  as  to  tbe  dirision  of  the  profilB. 
It  is  true  tbat  Kimbcrlr  was  not  at  flnt  ex- 
prc^slj  authorized  to  take  deeds  in  hU  own 
name  and  gno  bis  own  notes,  and  tbat  the 
tcbeme  as  first  proposed  contemplated  the  pur- 
chase of  options  to  obtain  tbe  land  and  after- 
wards selling  tbe  same  at  an  advance  to  a  cor- 
poration to  be  formed  for  the  purpose  of  pur- 
chasiag  it.  But  after  the  dcfeodanc  knew  all 
the  facts  as  to  Eimberly's  Iransactioos,  be  im- 
mediately accepted  all  tbe  benefits,  continued 
to  fuioish  money  Co  etlecluate  the  common  ob- 

S;ct,  was  aclive  in  promoting  schemes  for  the 
evelopmentof  the  properly  and  the  eohance- 
ment  of  Its  value,  procured,  or  assisted  in  pro- 
curing, the  formation  of  a  corporation  as  con- 
templated  and  induced  Kimberly  to  convey  the 
land  in  question  and  other  lands  purchast^  in 
the  same  way  to  tbe  corporation,  at  tbe  enor- 
mous valuation  of  $800,000,  for  which  stock 
waa  issued  (o  Kimberly  nominally  lepreseoling 
Ibat  sum.  And  immediately  upon  tbe  con- 
■ummatioD  of  all  these  IranBaclions  tbedefend- 
«ut  wrote  to  Eimberly  as  follows: — 

West  Haven,  Conn.  Oct  80,  1888. 
E.  L.  Flmberly.Esq., 
'    reply  to  your  inquiries,  T  beg  to  state  tbat 
tilled  to  -  ■  -  ■  • 


e  entitle* 


I   one-third  Interest  of  tbe 


Improvement  Com poDT.    Yours  sincerely, 
Wilson  Waddingham 
In  tbe  Uf^t  of  atl  these  facts  will  not  tbe 
law  recognize  tbe  features  of  a  partnership, 
especially  in  behalf  of  a  third  person! 
>   Let  us  ascertain  and  apply  the  sbarpest  and 
most  approved  legal  tests  of  this  relation. 

In  Loomi*  v.  Mars^U,  13  Conn.  69,  this 
court  said:  "The  test  of  partnership  is  a  com- 
munity of  profit,  a  specific  interest  In  the 
firoflts  aa  profits,  incontiadistincliontoa  stipu- 
Bted  portton  of  tbe  profits  as  a  compensation 
for  aerricea." 

Smith,  in  blE  Mercantile  Lav,  p.  28,  says: 
"To  constitute  aucb  a  community  of  profit  as 
]b  requisite  to  a  partncrsiiip,  tbe  partner  must 
not  only  sbare  in  tbe  ptoQIs  of  his  companions, 
but  share  in  them  as  a  principal;  tbat  is,  he 
must  not  be  a  mere  agent,  factor  or  servant,  re- 
ceiving in  lieu  of  wages  a  sum  proportional  to 
the  profit  gained  hy  his  employers.  Still,  if  a 
servant  or  agent  ^ipulste  for  a  share  in  Ihe 
profits  and  so  entitles  himself  to  an  account  of 
them,  he  becomes  as  to  third  persons  a  part- 
Parsons,  In  hli  treatise  on  Fartnenhip  (3d 
ed.  p.  149),  says:  "We  should  hold  ihe  lestof 
partnership  to  be  .  .  .  Has  the  party  lending 
or  contributing  the  money  acquired  by  his  bar- 

Sin  a  proprietary  Interest  in  tbe  profits  while 
ey  remain  undivided?    If  he  has,  be  is  liable 
■a  a  partner:  otherwise  he  Is  not  so  liable." 

In  8  Eeot  s  Commentaries,  p.  23,  note  a,  It  is 
■aid:  "It  it  not  essential  to  a  partnership  that 
there  should  he  S  Communion  of  interest  m  tbe 
capital  stock  andalso  in  the  profit  and  loss.  If 
there  be  acommuoity  of  profit,  or  of  profit  aod 
low  in  Ibe  adventure  or  business  between  tbe  par- 
ties, tbeywill  be  poitnen  In  the  profit  and  low, 
4L.B.A. 


though  not  partners  in  the  capital  stock.  If, 
however,  there  be  no  agreement  between  the 
parlies  on  the  point,  the  presumption  will  be  a 
community  of  interest  in  the  property  as  well 
asintbeproQt  and  loss.  .  .  .  Thereisalsoa 
distinction  between  a  stipulation  foracompen- 
sation  for  labor  proportioned  to  the  pr<^ts, 
without  any  specific  hen  upon  such  profits,  and 
wbicb  does  not  make  a  person  a  partner,  and  ft 
stipulation  for  an  Inlereat  in  such  profits,  which 
entitles  tbe  party  to  an  account  u^  a  partner,"' 

This  Ohaneellor  VfeiwoiQi.  in  Champion  v.. 
Boilieiek,  18  Wend.  Iftj,  aiui  Mr.  Juttiev 
Wilde.  Id  Denny  v.  Cabot.  8  Mel.  62,  held  lo 
be  a  sound  diatinction  as  regards  Ihe  rights  of 
third  persons. 

In  all  these  citations  we  may  recognize  one 
and  tbe  same  test— a  proprietary  Inlercst  in  the 
profits  while  thev  remain  a  part  of  tbe  undi- 
vided stock;  and  we  ask,  After  Kimberly  bad 
sold  the  lands  in  question,  could  not  Wadding- 
ham have  maintained  an  action  of  account 
against  bim  lo  have  Ibeir  reiatlre  rights  in  the 
avails  of  the  sale  adjusted,  or  must  be  content 
himself  with  an  action  at  law  for  tbe  use  of 
money?  Could  he  not  even  have  followed  the 
profits  into  tbe  common  reservoir  created  by 
the  parties  to  receive  tbem,— namely,  this  cor- 

K ration,  to  which  tbe  lands  were  sold,  and 
ve  tbe  stock  of  the  corporation  distrihuled 
according  to  Ihelr  respective  proprielaiy  In- 
terest in  the  profitsT  Or,  on  the  other  hand,  If 
Ibe  corporation  bad  issued  to  Waddingham  alt 
the  stock  which  represented  the  value  of  tbe 
lands  sold,  could  not  Kimberly  have  maio- 
tained  accounttodetermtnebisinCerest.or  must 
he  have  simply  sued  Waddingham  for  his  serv- 
ices? 

It  is  now  well  established  tbat  there  may  he 
a  partnership  to  trade  In  land.  Bradg  v.  Col- 
Roan,  1  Penr.  A  W.  140;  Mcrta  t.  Sidimond. 
97  111.  808;  Bvlttt  v.  Fairbaa/ci.  40  Ohio  St. 
288;  SaU  v.  Bamillffn.  0  Hare,  369. 

In  Milutrd*  V.  Orinneli,  68  Iowa.  44,  by  aa 
oral  agreement  A  was  to  furnish  money  with 
which  B  was  to  buy  land,  takin?  the  title  In 
A's  name.  A  was  to  receive  for  bis  capital  tea 
per  cent  Interest  and  halt  the  profits  from  the 
sale  of  tbe  land.  A  brought  an  action  of  ac- 
count against  B,  which  was  sustained  on  the 
ground  that  A  and  B  were  partners. 

In  Mill  V.  SAeibUy,  6S  Qa.  556,  B  received 
the  money  of  A,  to  be  Invested  on  joint  ac- 
count in  buying  land.  If  no  Invesiment  should 
be  made  the  money  was  to  be  returned.  A. 
died  and  his  administrator  sued  B  and  obtained 
a  verdict,  wbicb  the  higher  court  set  aside  on 
the  ground  tbat  B  was  not  a  trustee  or  agent, 
but  a  partner,  of  A, 

If,  then,  we  have  established  tbe  position 
that  Waddingham  and  Kimberly  were  parv 
ners,  there  being  no  question  that  IhecontracU 
for  the  purchase  of  tbe  plaintiff's  land  and  thtt 
notes  given  in  payment  therefor  were  strictly 
in  pursuance  o(  the  purpose  and  bu9iness  of 
the  partnership,  tbe  liability  of  Waddiagbam, 
prima  facie,  Is  eslablished  in  favor  of  the  plain- 
tiff.  But  this  prima  fade  liability,  based  on 
tbe  preaumption  tbat  all  the  partners  are  equal- 
ly liable  for  the  obligations  of  the  copartner- 
sbip,  may  he  rebutted  by  direct  evidence  tbat 
the  credit  was  not  ^vea  to  the  partnerabip. 
but  lo  an  Individual  member  of  It.    Smith  r. 
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Wattm,  a  Barn.  &  C.  401;  Batignt.  Wandt, 
1  JobDS.  Cm.  171. 

If,  tbeo,  tbe  findloK  Bbows  that  Ibe  plafotlff 
elected  to  eive  eiclumTe  credit  to  EiniDerlj  at 
the  time  of  the  makinit  of  tbe  contract  inquea- 
tloD,  abe  cannot  proceed  against  tbe  defendant 
DOW.  Tlie  couQse!  for  the  defendant  cl&lms 
tbat  this  point  is  aettled  as  a  quesiion  of  fact 
bj  Ibe  finding  of  tbe  court  that  tbe  second  de- 
fense to  Ibe  luBlcouni  le  true,  vbich  present* 
Ibis  [iiecise  Issue.  Tbls  claim  would  be  un- 
answerable if  intended  lo  be  so  found  u  a 
qufstioD  of  fact  biised  on  appropriute  evidence 
before  tbe  courL  But  it  is  to  be  noticed  that 
this  is  at  the  concluaion  of  what  tbe  courl  cells 
III  special  finding  of  facia,  and  tbe  court  id 
terms  says:  "And  upon  said"  (special)  "find- 
ing I  further  And  Ibe  second  defense  to  the 
Drat  count  line."  It  was  not  therefore  Intend- 
ed as  a  finding  of  a  fact  based  on  independent 
evidence,  but  only  aa  an  application  of  tbe 
Gjwcial  facts  previously  atated  to  (be  clelermina- 
tioQ  of  the  legal  issue  raised  by  the  second  de- 
fense. The  question  is  therefore  conlrolled  hj 
llic  special  facta  referred  to  and  tbe  legal  con- 
clusions to  be  drawn  therefrom. 

Sucb  a  QDding  was  held  reTiewable  in  Metid 
T.  A'oyet.  44  Conn.  487,  and  in  Hayden  t.  Al- 
lyn,  65  Conn.  280,  B  New  Eng.  Rep.  87,  Ibis 
point  was  eTen  more  fully  considered.  The 
finding  there  concluded:  "Upon  tbe  facts  act 
forib  it  is  found  that  said  transfer  was  not  made 
in  good  faith  In  tbe  regularcourseof  business, 
and  was  made  in  yicw  of  insolvency  and  with 
intent  to  prefer  a  creditor,  tbe  defendunt  com- 
pany,"—m  regard  to  which  we  then  said:  "If 
tbia  bad  been  a  conclusion  of  fact  from  the  evi- 
dence before  tbe  courtit  could  not  be  reviewed; 
but  it  is  very  clearly  an  inference  of  law  from 
the  facta  apecificnily  found.  The  evidence  had 
exbauGied  itself  in  producing  tbe  fuels  thua 
found.  Notbini;  remained  but  for  Ihe  court  in 
tbe  exercise  of  ila  legal  judgment  lo  draw  ila 
inference  from  tbe  facts.  Tbia  Ibe  judge  him- 
self distinctly  elates  in  saying  that  ibis  conclu- 
sion is  upon  the  fu'-ls  set  forth.  In  such  a  case 
Ihe  conclusion  of  the  couit  can  always  be  re- 
vlewei  by  Ibe  appellate  court.  An  erroneoua 
conclusion  is  an  error  of  law  and  not  an  error 
in  an  inference  of  fuel." 

The  quesiioo  Ibea  for  review  in  tbe  case  at 
bar  is.  wbi'tbet  Ibe  conclusion  of  tbe  court  thai 
tbeplaioliff  had  elected  tocive  exclu.-<ive  crcdil 
lo  Krmberly  woHwarranieu  by  the  special  facts 

It  seems  to  us  that  these  facts,  when  exam- 
ined in  Ibe  light  of  well-eslab  lis  lied  legul  prin- 
ciples, will  be  found  lo  lack  al  least  one  essen- 
tial element  of  a  binding  eleclion,  which  is, 
full  kDOwle<lge  as  id  the  relation  of  tbe  parlicx 
between  whom  Ihe  choiee  is  lo  lie.  maae.  If 
we  reason  merely  from  tbe  nature  of  the  act 
tbe  necessity  of  sucb  knowledge  would  be  Im- 
plied, for  wilhout  it  it  would  be  impot'sible  lo 
make  a  selection  from  two  or  more  persons. 
But,  however  Ibis  may  be,  do  rule  of  law  is 
belter  esLablished  then  this. 

Parsons,  In  his  treatise  on  PHrlnerahip,  2d 
ed.  p.  110,  says,  atieakiog  of  Ibe  effect  of  giv- 
ing cri-dil  to  ODe  partner  aloDe:  "It  must, 
bowever,  be  remembered  thai  Ibis  credit,  to 
exonerate  ibe  oilier  partners,  must  be  given 
knowingly  and  voluntarily.  For  If  one  sold 
8  L.  li.  A. 


goods  actually  lo  a  firm,  Init  throtigb  tha 
agency  of  a  partner  whom  he  did  not  know  to 
be  a  partner,  and  accordiogly  charged  the 
same  to  that  partner  alone,  the  Ann  would  alii] 
be  bound.  We  think  tbls  rule  applies  equally 
to  all  simple  contracla,  whether  oral  or  writ- 

Tbe  rule  applicable  to  an  after-disclosed 
partner  is  identical  with  that  aa  lo  an  after- 
disclosed  principal     In  Merrill  v.  Kenyen.  48 

Conn.  814,  this  court  Insisled  upon  tbe  aecea- 
aitv  of  full  and  actual  knowledge  in  order  to 
debar  a  seller  of  goods  to  an  aECnt  from  hla 
rigbt  lo  make  tbe  principal  his  debtor  on  dis- 
covering him,  and  held  that  where  the  seller 
look  tbe  promissory  note  of  tbe  buyer  for  the 
goods,  with  knowledge  that  he  was  an  agen^ 
but  without  knowing  who  the  principal  wa^ 
he  was  not  Ihereby  debarred  from  aflerwatda 
electing  to  make  tbe  principal  his  debtor. 

Tbeknonledge  which  the  plaintiff  posaesaed, 
as  found  by  the  court,  falls  far  short  of  tbe  full 
measure  rcqtiired  by  law.  It  is  found  that  tlM 
plainlifl  lesilbed  tliat  she  understood  Kimberl/ 
10  i>e  only  agent  of  a  land  improvement  so- 
ciety, of  whicn  Waddingbam  was  the  head  and 
formed  tbe  respoasible  party,  Imt  she  did  not 
intend  to  give  exclusive  credit  lo  Eimberly, 
□or  release  rights  she  might  have  asninst  Wad- 
dingbam or  any  company  that  might  be  re- 
spoasible to  ber.  The  court  however  in  effect 
found  on  the  whole  evidence  that  her  belief 
was  that  Waddingbam  waa  not  legally  bolden, 
but  that  bis  connection  with  an  interested  com- 
pany was  sucb  that  the  scheme  would  be  car- 
ried out,  but  al  the  same  lime  she  had  no  Ideft 
that  any  other  individual  or  company  was  per- 
aonally  bound  to  pay  her  for  tbe  land. 

li  it  be  suggested  that  tbe  mention  of  Wad-, 
dingbam  as  Saving  some  influential  couuection 
with  the  matter  was  sufficient  lo  put  tbe  plain- 
tiff on  inquiry  and  give  ber  the  means  of  knowl- 
edge, we  reply  that  tbe  rule  requires  actual 
knowledge  in  conirndistioction  to  tbat  nhicli 
is  constructive,  and  full  knowledge  in  contra- 
distinction to  that  which  is  partial.  Thornton 
V.  DavenpoTt,  9  Barn.  &  C.  7S;  Rnymond  T, 
Crown  KagU  Milli,  %  Met.  319,  Both  Ibeee 
cases  are  cited  nitb  approval  in  Jferrilt  t. 
Kenyan,  tvpra. 

Il  will  not  BufQce  to  disclose  tbe  name  of  one 
who  was  in  fact  partner  or  principal  unless  bis 
true  position  as  such  be  also  disclosed.  Tben 
seems  to  have  been  an  utter  misconception  OS 
the  part  of  llie  plaintiff  of  the  true  position  tit 
Waddingbam  relative  to  the  case;  and  further- 
more there  was  one  material  fact  tbat  It  waa 
impossible  for  her  lo  know  at  the  time  she 
took  Ibe  notes  of  Kimberly,  namely,  (hat  Wad- 
dingliam  would  ratify,  aa  be  did  in  Hie  sum- 
mer of  1B82,  tbe  unauthorized  act  of  Kimberir 
in  making  an  absolule  purchase  of  land  instead 
of  buying  mere  options  to  purchase,  as  tlM 
agreement  first  tnade  con  tempi  a  led. 

We  do  not  know,  and  there  la  nothing  to 
suggest,  how  this  fact  waa  met  or  disposed  of 
in  Ibe  court  below,  or  whether  it  waa  con^d- 
ered  at  all  In  this  connection.  The  form  of 
tbe  special  finding,  tbat  when  Ibe  plHinilff  ao- 
eeplcd  the  notes  and  mortgagea  she  bad  no  be- 
lief that  there  was  anjr  other  person  or  com- 
pany liable  to  her,  Indicaies  tbat  it  may  bavo 
been  assumed  on  the  trial  Ibat  the  true  and 
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conchiBlTe  teet  of  the  qarrtloD  whether  ex- 
duBiTe  credit  was  given  to  Kimberlj  wbb  the 
actuai  Intent  and  htlief  of  the  plaintiff  at  llie 
time,  irrrapectlve  of  her  knowledge  of  the  ma-, 
terial  facta.  We  have  alread;  eeea  that  wimt 
the  law  deems  giving  exrlusJTe  nredit,  may  be 
▼erj  different  fTom  the  actual  belirf  of  the 
party  at  Ihe  time.  All  the  numerous  cuea 
wliere  a  vendor  has  been  permitleti  to  resort  to 
an  after-diacoTered  partner  or  principal  are 
founded  on  this  distinction,  and  the  phrase 
"afier-diacovsred"  impliea  it. 

Thfre  is  no  fact  found  abowing  when  Ibe 
plaintiff  first  hnow  of  tbe  deFcndnnl's  aclual 
conDeciion  with  this  matter,  or  what  she  did 
after  thai  date  in  tbe  wa;  of  frlvlnj;  rredit  to 
Rimberly.  Tbere  is  a  auggestloo  of  tbe  pos- 
flible  eiiatence  of  facta  beaiing  npoo  this  point 
'n  the  alleRallons  of  tbe  secoDd  defense  to  tbe 

'  '  ■  ^  r  the 

L  de- 

T  admila  facis  tbat  are  well  pleaded,  but 


tions  referred  to.     ftaw  v.  Phxtpt,   10  Ck)nn. 
68;  Gray  v.  Finth,  23   Conn.   4B5;  Haven*  t. 
Hartford  A  N.  H.  R.  Co.^  CoDii.  90;  Qould, 
Fl.  «t,  463. 
As  this  pari  of  tbe  caM  which  we  have  been 


gesia  Ihe  pisnibllilj  of  olber  evidence  in  the 
case,  we  prefer  to  grant  a  new  trial  of  tbia  Is- 
■ue  rather  than  to  reverse  tbe  judgment. 

The  alleged  errors,  predicated  upon  the 
striking  out  bv  tbe  court  of  certain  paragraphs 
in  tbe  amenaed  supplemental  complaint,  iu- 
•erled  originally  bb  tbe  plaintilt  claims  lo  lay 
tbe  foundation  for  ahowlng  the  relation  be- 
tween WaddiDi^ham  and  I  be  West  Haven 
Shore  Land  Improvement  Company,  and  be- 
tween Waddingham  and  Eimt^rly,  have  all 
been  rendered  tmtnaleriRl,  partly  In  conac- 
Quenoe  of  tbe  voluotary  withdrawal  of  tbe  ac- 
noD  against  two  of  tbe  parties,  and  parlly  in 
consequence    of    tbe    coni'truction    we    have 

E laced  on  tbe  finding  of  the  court  that  Eim- 
eriy  and  the  defendant  were  partners  in  tbe 
transaction. 

This  last- mentioned  fact  also  renders  It  im- 
material lo  discuss  the  question  wliether  Mr. 
Bush,  tbe  counsel  [or  the  defecdant  and  for 
the  West  Haven  Shore  Land  Improvement 
Company,  was  properly  eicused  from  anawer- 
Ing  the  questiona  put  to  him  by  tbe  plaintiff, 
upon  tbe  ground  oF  his  professional  privilefre. 
Tbe  almost  result  which  the  plaintiff  claimed 
from  tbe  evidence  desired  was  to  establish  the 
partnership  between  Kimberly  and  the  de- 
fendant and  tbat  tbe  corporation  wna  duly  or- 
ganized under  the  lawa  of  tbe  Biate  of  New 
York, — facts  already  eslabliabed  upon  our 
conBlruction  of  the  finding. 

This  brings  us  to  the  consideration  of  tbe 
qDestions  arising  upon  the  defendant's  appeal 
under  tbe  aecoDd  count  of  tbe  complaint, 
which  predicates  his  liability  aulelv  upon  a 
written  guaranty  signed  by  him,  as  follows: 

"In  ooosideratioD  that  Mrs.  Margaret  B. 
Tyler,  of  Springfield,  Hassachusetla  has  at 
8  L.  R..A. 


my  request  agreed  to  forbear  for  a  period  of 
two  years  from  tbe  present  time  lo  take  any 
steps  to  collect  by  le^l  process  Ibe  principal 
of  tbe  note  ot  JiS.OOO,  dated  February  88,  1833, 
signed  by  Edward  U  Eimberly,  pajahle  to 
said  Margaret  B.  Tyler  one  year  from  date, 
with  intKresl  at  Ibe  rate  of  ali  per  cent  per  an- 
num, payable  semi-annually,  togetler  w=tl  lU 
taxes  assessed  upon  said  sum  again iit  said  Tvi^, 
or  the  bolder  of  the  note,  unless  rcqucaled  by 
nie  to  take  such  steps,  I  hereby  guarantee  the 
punctual  payment  of  each  and  every  innlall- 
inent  of  interest  on  aaid  note  as  they  shall  be- 
come due.  and  also  of  each  and  every  insiall- 
ment  of  interest  that  shall  come  due  ou  tbe 
note  ot  said  Kimherlj  for  $30,000,  payable  ten 
yedra  from  date.  buL  otherwise  of  tbe  same  date 
and  tenor  as  said  first- me ulioced  uole.  Dated 
at  New  Haven,  October  9,  1883. 

(Signed)  Wilson  Waddingbam." 

The  construction  of  Ibis  contract  and  th* 
extent  of  obliEalion  it  imposed  on  the  defend- 
ant. Is  the  important  queation  raised  by  this 

There  was  a  counterclaim  filed  by  the  de- 
fendant for  the  reformaiion  of  this  contract 
and  the  court  has  found  in  deiait  tbe  verbu 
negotiations  of  the  parties  that  preceded  tho 
execution  of  the  writing,  as  follows; 

"  On  Sunday,  September  28,  1888,  Mr.  Rus- 
sell,  acting  for  Mrs.  Tyler,  called  on  Mr.  Wad> 
dingham  at  bis  residence  In  West  Haven,  Intro- 
duced himself,  and  stated  that  be  called  Id 
reference  to  the  Tvler  matter.  He  mentioned 
tbe  fS.OOO  note,  which  was  then  overdue,  and 
also  inslallmenta  of  interest  overdue  on  both 
notes,  saying  further  that  Mrs.  Tyler,  while 
she  had  conilderable  pToperty.  was  land-poor, 
so  to  speak;  she  bad  lier  children  to  support, 
and  she  needed  her  interest;  she  must  have  it; 
she  depended  upun  it.  Mr. Waddingham  said: 
'  That  matter  will  be  all  right  You  need  have 
notrouhleaboutit,' — adding:  'I  wlllgiveyou  a 
cbeckfor  tbe  interest  now.'  Mr.  Russell  stated 
thai  be  did  not  care  to  receive  that  then  :  he 
would  prefer  to  wait  until  aome  arraogement 
could  be  made  about  tho  whole  matter.  i\m 
Mr.  Waddingham  had  friends  to  dinner  he 
excused  himself,  asking  Mr.  Russell  to  come 
again  the  following  Sunday.  Mr.  Russell  did 
so.  At  this  interview  Mr.  RusHell  told  Mr. 
Waddingham  that  he  had  looked  into  tbe  mat- 
ter lo  some  extent,  and  as  faras  be  could  see 
there  was  a  good  chance  of  holding  him  liable 
as  a  partner  on  these  notes.  Mr.  Waddingham 
said  tbere  was  no  such  chance  at  all,  that' there 


and  now  proposed  to  go  through  with  tbe 
scheme  In  some  form.  After  more  conversa- 
tion Mr.  Russell  finally  snid  that  if  the  inlerest 
was  guaranteed  be  would  be  RalieQed,  and  lliat 
bo  would  prepare  a  form  of  guaranty  an^  send 

about  the  lime  ot  e 
length  of  time  of  guaranly,  during  their  in- 
terview. The  eulire  substance  of  the  Inter- 
view in  hereinbefore  recited.  On  October  let, 
1B8S,  Mr.  Russell  sent  the  guaranly  recited  la 
paragraph  3  of  said  count  to  Mr.  Wadding- 
ham, accompanied  by  the  following  note:— 
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"  ■  New  Hbvsd,  Conn-,  Oct.  1,  1883 
"  '  Wilson  Waddingbam,  Esq.,  Dear  Sir 
Tbc  aoiouDt  ot  the  inierest  on  tbe  Tyler  uol 
due  Sepiember  1,  1888,  is  $1,1150,  beine  aii 
months'  interest  at  six  per  cent  on  {35,000.     I 
inclme  form  of  guaraoly  for  your  aij^oaturc, 
drawn  to  correspond  vilth  the  oral  uDdersLanJ' 
inj;  aliead;  airived  au     Yours  very  respect- 
fully. Talcotl  H.  Knasell.' 

"To  wbichMr.WaddlDgbam.bavJDK  signed 
and  iDclosed  the  guaranty,  replied  as  follows  : 

" '  New  Tort,  Oct,  2,  1883. 

"  '  Talcolt  H.Biiitsell,  Esq. .Dear  Sir:— Your 
esteemed  Cnvor  of  first  instant  duly  received, 
and  inclosed  berewitb  I  hnnd  you  my  No.  A 
180  cbeck  od  tbe  Wall  Street  National  Bank, 
Ibis  city,  for  (1,050,  in  accordance  with  oui 
understanding,  and  also  inclose  berewiih  tbe 
giinrsnty,  wiUi  my  signature  attacbed,  wbicb 
you  desire  me  1o  send.  Very  truly  yours, 
WilsoD  Waddingbam,  per  C.  i'.  JlUdisoa.' 

"  This  constitutes  tlie  entire  oegoliations  In 
reference  to  said  guaranty," 

Tbis  evidence  ABB  periinent  to  tbe  Issue  upon 
tbe  defendant's  count«rclaim  for  a  reformation 
of  tbe  contract,  but  it  failed  to  eetablisb  the 
facta  necessary  to  grant  Ibe  relief  prayed  for, 
and  it  waa  properly  denied  by  Ibe  court,  and 
□o  error  is  alleged  in  this  respect.  But  the 
facts  as  to  tbe  verbal  negotiations  of  tbe  par- 
lies resulting  in  the  written  contract  have  been 
referred  to  by  counsel  on  both  sides  as  having 
some  bearing  upon  the  question  as  to  the  con- 
struction of  the  written  contract.  Some  of 
tbe  facts  may  have  a  remote  bearing  upon  tbis 
question;  still  in  our  Jud^enC  there  appears 
no  such  ambiguity  in  the  lBni;iiBi>e  of  the  con- 
tract as  to  give  any  controlling  importance  to 
any  of  tbe  extrinsic  facts  of  tbe  case. 

Tbe  plaiutift  claims  that  tbe  ainvcment  is  a 
gusmnty  of  the  interest  upon  both  of  tbe  notes 
mentioned  tintii  the  principal  shall  be  paid. 
Tlie  defendant,  on  tbe  other  band,  claims  that 
be  is  not  liable  to  pay  interest  on  either  note 
for  a  longer  period  than  the  expirstion  of  the 
extension  on  the  flve-lbou  sand -doll  or  note,  to 
wli,  October  3,  1885,  or  for  such  time  prior  to 
that  date  as  the  defendant  should  cause  such 
note  to  mature,  by  calling  upon  the  plaJutiH  to 
collect  it. 

The  main  argument  fn  support  of  tbe  de- 
fendant's contention  ts  founded  upon  tbe  fact 
that  Ibe  contract  states  the  consideration  aa 
conflocd  simply  lo  the  flve-thousand-dollar 
note  and  the  forbearance  to  collect  that  note 
for  two  years  unless  requested  by  the  defend- 
ant. It  IS  claimed  to  be  incredible  that  a  man 
of  wealth,  for  tbe  mere  purpose  of  secuiing  a 
two  yeara'  extension  on  a  five-lbousanddollnr 
note,  would  have  knowingly  bonnd  himself  to 
pay,  in  addition  to  the  interest  on  that  note, 
tbe  interest  also  as  it  might  come  due  on  the 
thirty  thousand -dollar  note  that  hod  nine  years 
longer  to  run. 

It  tbe  consideration  named  waa  tbe  only 
thing  that  moved  tbe  defendant  to  bis  under- 
taking, tbe  argument  would  have  great  force. 
But  in  drawing  up  the  written  agreement  the 
Statement  of  the  consideration  was  immaterial, 
except  thai  a  good  consideration  must  appear. 
It  JB  lo  be  noticed  that  in  the  verbal  negotia- 
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tions  nothing  was  said  as  to  conalderatfon.  'We- 
know  from  the  ezlrinsic  facts  found  by  tb» 
court  that  there  waa  another  motive  at  Uti» 
time  operating  on  the  mind  of  tbe  defetidaiit. 
It  was  bis  intention  then  to  pay  these  notes  in 
full,  or,  as  he  expressed  it  to  Mr.  Russell,  be 
had  advanced  so  much  money  already  that  he 
then  proposed  to  go  through  the  scheoie  in 
some  form. 

But  if  we  knew  nothing  of  the  defend&at'* 
motives  except  as  indicated  to  the  atatemcnt  of 
tbc  coDKideration,  it  is  absolutely  certain  tbnt 
his  guaranty  waa  not  confinecl  lo  the  flve- 
tbouaand-dollar  note,  but  embraced  also  tbe 
thirty  thousand -dollar  note.  But  tbe  defend- 
ant contends  that  at  the  smaller  note  waa  only 
extended  two  years  the  guaranty  for  the  pay- 
ment of  tbe  tnieresl  on  that  note  was  by  im- 
plication  limited  to  that  time,  and  if  so,  that 
all  tbe  expressions  relative  to  paying  interest 
on  the  large  note  are  to  be  controlled  and 
limited  by  tbe  expressions  in  regard  tolbe  flrst- 
mentioned  note,  in  tbe  absence  of  other  dis- 
tinguishing words. 

Tbis  reasoning  might  well  apply  were  the- 
language  of  tbe  contract  vague  and  ambiguous. 
But  tbe  underEuking  of  Ibe  defendant  is  ber» 
expressed  with  unusual  clearness.  It  is  to  pay 
the  futnie  interest  on  two  notes  de«C[il>ed  ana 
precisely  identified,  and  all  tbe  future  Interest 
thai  may  thereafter  accrue  is  included.  It 
would  seem  impossible  to  mistake  Che  meauiag 
and  application  ot  the  words — *'  punctual  pay- 
ment of  each  and  every  Installment  of  interest 
on  said  note  as  the  same  shall  become  due," 
"  and  also  of  each  and  every  installment  of 
tntereaC  tbst  shall  come  due  on  the  note  of  said 
Eimberiy  for  $80,000,  payable  ten  yenrs  from 
date."  In  order  to  test  what  Is  within  tbe 
scope  of  Ibis  contract  it  would  seem  absurd  to- 
ask  whether  tbe  installment  had  become  due- 
wlihin  two  years,  wbeoeach  and  every  icstall- 
ment  coming  due  in  the  future  fs  in  terms  in- 
cluded. 

But  tbe  further  claim  is  made  that  the  con- 
tract only  requites  the  defendant  to  pay  the 
interest:  and  that  after  the  flve-lhousnud -dol- 
lar note  became  due  there  was  no  legal  liability 
on  anyone  to  pay  interest  as  such,  but  only 
damages  for  the  detention  of  the  principal. 
This  obviously  is  not  the  case  for  any  such 
disiioction,  for  it  is  demonstnible  that  llie  par- 
ties did  not  use  Che  term  in  thisexiren-.ely  tech- 
nical sense.  Tbe  five-Uiou  sand -dollar  note 
became  due  February  28,  1883,  while  tbe  con- 
tract of  guaranty  was  not  executed  till  October 
2,  18HS.  Tbe  former  therefore  had  been  seven 
months  overdue  when  tbe  defendant  agreed  to 
pay  esch  and  every  installment  of  iniercsi  at 
U  should  become  due.  The  fact  that  ibe 
plaintiff  bad  agreed  not  to  collect  the  note  for 
two  years  did  not  change  damajea  for  the 
detention  of  money  biick  into  interest  for  that 
time,  leaving  it  to  change  again  into  damagea 
when  the  time  expired. 

We  would  not,  however,  rest  the  argument 
upon  this  narrow  view.  If  neither  note  bad 
been  due  when  the  contract  In  question  was 
made  we  should  still  think  that  such  ad istinctioQ 
waa  never  contemplated  by  tbe  patties,  but 
that  interest,  oa  such,  would  be  recoverable  on 
tbe  notes  according  to  their  tenns  as  long  •» 
they   remained  outstanding  and  unpaid,  nl- 
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though  tbe  principal  mlsht  be  overdue.  Bub- 
bard  r.  CaUaAan,  42  Coun.  G28. 

Thedefendant claimed  ujmD  llielrial  tlint  Ihe 
contract  of  gaarantv  was  illegal  and  void  be- 
causeit  tras made upoo  Sunday,  upna  wbicli  tbe 
court  inijkes  tbe  following  flnuiDg:  "Allliouf^h 
the  preliminary  oral  discussiona  look  place  oo 
two  several  Buodaji.as  duly  appears,  I  do  nni 
find  tbat  lb«  agreemeut  was  made  or  excculed 
on  Sunday,"  Tbe  defendant  conienda  tbol 
tbis  is  not  equivalent  to  a  finding  that  it  was 
not  mai^e  on  Sunday,  and  tbat  as  at!  tbe  facts 
appear  tbis  court  may  determioe  tbe  queatiou 
as  DiBltcr  of  law.  Aaaumiuf;  for  the  purposes 
of  tbis  case  that  tliis  poaiiioo  ia  correct,  it  is 
c«rlflia  from  the  flndlog  tbat  Ibe  nritten  guar- 
anty was  not  executed  or  delivered  on  Sunday. 
It  IS  an  undertaking  to  answer  for  tbe  debt  of 
another,  and  lo  be  blndiuKit  must  be  in  writ- 
log,  under  tlio  Statute  oi  Frauds.  Tbe  parol 
negotiations  tbercfora  wblch  took  place  on 
Sunday  could  not  under  tbe  Statute  amount  to 
acoiapletedaud  bindinj;  a  freemen  L  Tbconly 
binding  contract  Id  tbis  case  was  made  on  a 
seculDrday.  Tbe  plain  lift  nas  under  no  neces- 
Bity  of  proving,  aa  part  of  her  cause  of  action, 
her  own  or  ber  agent'*  illegal  desecration  of 
the  Sabbntb.  Her  case  began  witb  tbe  execu- 
tion and  delivery  of  the  written  contract, 'and 
that  WHS  perfectly  laiid,  l-i-oit  v.  Piumb,  10 
Conn.  in. 

Tbo  mere  fact  tliat  a  contmct  grows  out  of 
K  ttanaaction  wbicb  took  place  on  Sunday  will 
not  render  it  void.  Slaekpolt  v.  S^mondt,  28 
N.  U.  239;  Adanu  ▼.  Oan,  19  Yt.  959;  Goa  v. 
Whilneti,  24  Vt.  187;  Batler  v.  Lee.  11  Ala.  885. 

"Where  a  hnrae  was  bought  (by  parol)  on  Sun- 
day, but  was  not  deliveied  until  Monday,  it 
was  held  a  valid  snle,  because  tbe  sale  was  not 
node  bindiug  on  Sunday  under  tbe  Statute  of 
Frauds,  Bioifome  t.  WilKamM,  8  Barn.  &  C, 
233;  VfUliami  v.  Paul.  6  Bing.  658;  Lot^a  v. 
Whipple.  18  Vt.  879. 

A  deed  signed  and  acknowledged  on  Sunday, , 
but  not  delivered  till  Monday,  bos  been  held  , 
good,  upon  the  ground  tbat  it  could  only  take 
effect  fiom  delivery,  Lett  v,  WelU,  2S  Ind. 
603:  Beilenman't  App.  65  Pa.  1S8;  Flanagan 
V.  Meyer,  41  Ala.  183. 

So  a  note  signed  upon  Sunday  but  delivered 
on  a  secular  day  has  been  held  valid.  Hilton 
V.  Hoashtan,  36  Me.  148;  Ciough  v.  Davi»,  S  N. 
H.  500;  Hill  v.  Bun/iaia,  7  Gray,  543. 

Tbe  defendant's  claim  that  a  demand  of  the 
maker  of  these  notes  was  necessary  as  a  condi- 
tion precedent  to  the  mainlenance  of  tbis  ac- 
tion against  the  guarantor  was  p/opcrly  over- 
ruled by  tbe  court.  Tbe  guaraoty  was  abso- 
lute and  not  conditional  within  the  dectsiona 
of  this  court.  Oits  8av.  Batik  v.  Hopeon,  68 
Conn.  464,  3  New  Ei.g.  Bep.  656;  Breed  y. 
Miaiumte,  7  Conn.  523. 

Tbe  Judgment  la  also  clsimed  to  he  errone- 
ous in  amount.  In  that  the  court  made  a  mis- 
take in  computing  tbe  interest  at  {1,050,  when 
it  should  have  been  only  $1,038.50.  Tbe  only 
cobr  for  BQch  a  claim  u  found  in  the  last  date 
given  in  tbe  ttalement  that  the  court  gives 
''damages  to  tbe  amount  of  tbe  interest  on  both 
notes  from  said  28th  day  of  August,  1886,  ac- 
cniins  prior  to  tbe  date  of  the  commencement 
of  tbis  sail,  namely.  Interest  to  February  26, 
m?7,  amounting  to  |1,060."  Tbe  only  mls- 
BL.a  A. 


take  was  in  Kiving  Ibe  date  under  llie  videlicit 
as  February  20,  iostead  of  February  2d.  Tber» 
was  in  fact  no  mistake  in  (be  amouoi  of  loter- 
est  found  due.  The  record  shows  ibat  there 
was  six  months' interestdueFebrusry  23,  ltj::i7, 
upon  9^5,000,  which  aninunts  lo  the  preciiia 
sum  for  which  the  court  rendered  judgment. 
It  will  be  noticed  that  tbe  suit  was  not  com* 
menced  till  July  2S,  1987,  so  tlint  Ihe  fix 
months'  iutcresi  hod  been  oveiJue  ubuut  five 
months. 

Tbe  rulings  of  the  court  relnlive  to  the  form 
of  the  questions  lo  be  put  (o  Mr.  Busli,  one  o( 
the  defendant's  counsel,  lespecling  his  taking 
possession  of  tbe  land  in  controversy,  were 
fairly  within  tbe  discretion  of  ibe  presiding 
Judge.  The  defendiint  was  allowed  to  ques- 
tion the  witness  fully  as  to  tbe  circumstances 
under  which  possessiou  was  tniicn,  and  wus 
only  interfered  with  when  it  was  obvimis  that 
the  skillfully  framed  qu^^slions  were  dcsi^rned 
to  call  out  certain  facta  and  exclude  olliers 
connected  with  the  same  Iranaaclion.  The 
counsel  confessed  finally  that  if  be  could  not 
confine  the  witness  exclusively  to  the  arrange, 
ment  bad  with  Mr,  Russell,  he  aid  not  care  to 

The  excluded  qn^slTons  relative  to  tbe  tn1b 
between  Russell  and  Bush  as  to  the  uie:]uiug 
of  tbe  guaranly.  and  the  self-serving  declara- 
tions of  Wad d in gbam  relative  to  biaconLmcl, 
if  admitted,  could  not  properly  bave  affected 
the  legal  construction  of  the  written  contmct, 
which  wasunambiguousin  its  terms  aa  we  have 

The  testimony  of  Scott  offered  hv  the  plain. 
tiff  "to  matters,  (aa  the  finding  fiUitcsi  "male- 
rial  to  tbe  claimed  liability  of  Waridingham 
under  the  second  count,"  must  have  been  as  lo. 
some  extrinsic  circiimsianees  favorable  to  the 
plaintilT's  construction  of  tbe  contract.  Coun- 
sel for  the  defendant  In  their  brief  say  lu  effect, 
that  such  was  Ibe  object  of  this  testimony. 
But  our  construciion  of  the  contract  is  based 
entirely  upon  tbe  language  of  the  contract  it- 
self, which  is  BO  clear  in  lis  meaning  that  no 
extrinsic  evidence  can  varj;  it,  Tiie  exclusion 
therefore  of  a  question  designed  only  to  show 
the  bias  of  the  witness,  who  had  already  been, 
as  It  would  seem,  effectually  impeached  by 
record  evidence,  could  not  bavB  materially  af- 
fected the  defendant. 

It  is  also  assigned  as  error  Ihat  the  court  sus- 
tained tbe  demurrer  to  the  Beci>nd  di:fense  lo 
the  second  count.    Tbe  allegations  of  that  de. 

fense  were:    1.  That  on  the  —  day  of , 

1&S7,  Edward  A.  Anketeli  was  duly  appointed 
adnainislralor  on  the  estate  of  ^nid  Edward  L. 
KImberly.  deceased,  by  the  Court  of  Probata 
for  tbe  District  of  New  Haven,  a.  Tbat  on  or 
about  tbe  —  day  of  ,  1887,  the  plain- 
tiff duly  presented  said  notes  for  payment  to 
Edward  A.  Anketeli,  as  such  administrator, 
and  claimed  tbe  payment  of  tbe  same  from  said 
estate.  8.  That  on  or  about  tbe  20th  day  of 
January,  1888,  and  after  tbe  time  limited  for 
tbe  presentation  of  claims  had  expired,  the 
plaintiff  withdrew  a11  claimsagainst  saidestata 
for  the  payment  of  said  notes  or  either  of  them 
or  the  interest  thereon.  4.  That  tbe  estate  of 
said  Kimberly  was  finally  settled  by  said  ad- 
mlniatrator  on  the  26th  day  of  January,  1888^ 
as  a  solvent  estate. 
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It  la  too  nftnffMt  to  require  dlacnrnton  that 
the  demurrer  10  lliis  defense  was  properly  aus- 
tained.  Thew  acts  of  tbe  plaintiff  could  not 
have  injunouel^r  affected  tbe  defeodaot.  Aa 
tbe  plaiDlES  was  not  obliged  to  present  her 
clHim  Bhe  had  tbe  rigbt  also  eitlier  to  nitbbold 
It  or  witbdraw  it.  In  order  to  discharge  a 
surety  IbeiB  must  be  a  release  of  "some  morl- 
frugc,  pledjre  or  lien,— some  r!{;;bt  or  futereet  Id 
pioperlj  which  the  crtdiior  chd  bold  in  trust 
ior  ilie  surety  and  to  wliioh  the  surety  If  be 
pay  the  debt  can  be  subrogated.— and  tbe  right 
to  apply  or  hold  must  eiiaC  and  be  abaolute." 
QlasUr  V.  Douglau.  83  Conn.  808. 

Wtfind  jk)  error  vpon  tfte  itfejidanCinppeal, 
and  the  judgment  in  favor  of  tbeplaintill  upon 
tbe  second  couut  ia  affirmed. 

There  ifnj  error  vpon  tt<  plninUff't  ajipeai, 
and  B  new  trial  is  frmnled  under  the  first  count, 
npon  tbe  tune  whether  the  plaintiff  knowingly 
elected  to  take  Eimuerly  as  ber  sole  debtor  for 
tlif  payment  nf  ihe  price  o(  the  land. 

In  this  opinion  thu  oiber  Judges  concurred. 


lUclinrd  B.  LEAKE,  Trustee,  etc., 

Thomas  L.  VA.TBON  et  at. 

<B8  Conn.  t3X} 

1,  On«  who  •all«  tpart  ■venrttlca.  knrnr- 
lnf[  lUat  ttie  nle  is  for  unautliorlzed  purpoots  in 
Tlolatlon  ot  tbe  trust,  althoug-h  he  nukes  the  sala 
slmplr  as  an  aaent,)!  Ilabla  to  tba  beuelluiarlea 
tor  the  breach  ol  tbe  trusb 

fi.  Knowledge  thitt  property  la  held  1b 
tmrt  la  sutBclent  to  put  one  deallDg  with  it  na 
agent  upon  InquJiTaa  totheoHgln  and  luilureof 
the  trust,  and  to  cbBrge  hint  with  all  the  Icnowl- 
edAs  that  toqulr;  piopeii;  dli«otod  would 
brioir. 

8>  Brokers  who,  »t  the  reqneat  of  the 
tmatee  and  one  of  tbe  «atu<a  i/ue  Irwttnt.  sell 
etucka  wblcb  the;  know  belong  to  tbe  trust  filnd, 
knowtng  also  that  tbe  proceeds  are  to  be  used  In 

stuck  ipecubilt are  liable  to  account  to  the 

other  eexluta  qui  •uttnt  tor  their  share  of  the 
proceeds  ol  the  aaJe  eo  far  as  the;  hara  been  di- 
verted from  the  leglClmaCe  purpoaea  of  the  trust. 

4>  Diatrllintion  by  the  probate  court  of 
propenr  to  triutaee  lii  trust  for  a  certain  person, 
under  8  will  tctTlDg  her  a  life  Interest  only,  doea 
□ot  authorize  peiaons  dealJnK  wltli  ttas.  property 
to  regard  her  aa  sule  beneSclar;. 

B-  PropArtT'  pwrchaeod  fbom  ft  fkind, 
which  Includes  mouera  held  luuder  different 
truita,  the  title  being  taken  aa  under  one  of  the 
truBtBODly,iaohargeabZe  with  the  same  Crusts  that 
attached  orlglnall)-  to  the  fund  as  asalust  those 
who  deal  with  It  khowlug  ft  to  be  trust  property. 

e.  The  right  of  &  tnutee  to  me  fi>r 
propertfi  which  It  la  hU  duty  to  bold  In  tmat 
for  a  certain  peiaon  during  her  life,  and  whiob 
will  then  go  to  her  heira,  doea  not  depend  on  ber 
Interest  in  the  proorrtr.  He  is  under  obllKatlon 
to  keep  it  a&lely  uutli  her  death. 

7.  Vo  notice  of  the  reaigvatlon  of  a 

trnatee  and  the  appnlntmeat  of  bis  succesaar  Is 
required  to  be  g'venlo  tbe  heirs  of  one  for  whom, 
durlngher  life,  the  trust  la  held,  and  whose  belt-g 
on  ber  death  are  entitled  to  the  property  ab- 
solutely, alnoa  aha  hM  no  halt*  until  after  bar 
death. 
SL-aA. 


(February  T,  laOO.) 

RESERVATION  by  the  Superior  Court  for 
Fairfleld  Counly  for  (lie  opinion  of  tha 
Supreme  Court  of  Errors  of  an  action  brought 
to  recover  Uia  value  of  certain  stocks  aad 
bonds  which  had  been  sold  by  defeudanU  as 
brokers  with  alleged  knowledge  that  the  sols 
was  In  violation  of  ft  bust.  Judj/menl  far 
plait  tiff. 

Flalntiir  was  the  sulistituted  truslee  under 
the  will  of  Charles  Bulkley,  deceased. 

Defendants  defended  upon  tlie  eroimd  that 
at  tlie  time  they  made  llie  sale  Ibey  were  Igno- 
rant of  the  eiistence  of  the  will  by  which  tha 
trust  was  constituted;  that  the  Blocks  and  bonds 
were  received  by  defenUant  WaUon  as  a  broker 
ia  the  rejzular  course  of  business  from  Mra, 
aeorginna  Nichols.  e»ttvi  gua  trutt,  and  Eliza- 
beth It  uikley,  then  trustee,  with  ordera  to  fMI 
Oie  same,  and  that  be  sold  (hem  in  good  failh 
vilhoutnotjce  of  plainlllT's  cinim. 

The  court  below  made  the  fuUufflng  finding 
of  facts: 

Charles  Bulli^cy  of  Faiifleld  (n  this  Stata 
died  in  187Q,  leavini;  a  will,  which  was  duly 
probated,  and  which,  after  providing  for  lua 
widow,  pioceeded  as  follows: 

"Fourih.  All  the  rest,  residue  and  remain- 
der of  my  estate,  real  and  peraonal,  I  give,  de- 
vise and. bequeath  unlo  (ruslees,  as  hereinafter 
named,  for  the  uses  and  putpoaet  bereiuafLer 
set  forth,  aa  follows: 

"One  fifth  to  be  held  Intrust;  and  the  In- 
come, nse.  Interest  and  Improveuienl  thereof 
to  be  paid  over  anoually,  or  in  more  frequent 
Installments  if  deemed  expedient  and  conve- 
nient by  the  trustees,  unto  and  for  the  use  and 
benefit  of  my  daughter,  Mary  EllEabclh,  wifa 
of  lenac  Jennings,  llie  remainder  to  go  to  hel 
heirs  forever;  provided  that  said  Mary  Biiia- 
belh  may.  If  sbe  shall  deem  it  expedient  and 
necessary,  from  time  to  time  take  and  receive 
portions  of  the  principal,  not  exceeding  in  all 
one  half  of  auch  principal,  and  not  to  exceed 
the  sum  of  one  Ihounand  dollars  in  any  one 
year:  such  portion  of  the  principal  to  be  paid 
over  by  the  traslees  upon  notice  in  writing  go 
to  do,  and  the  receipt  of  said  Mnry  Elizabeth 
to  lie  a  sufficient  voucher  to  Ibc  trustees  in  tba 
premises.  Three  other  parts,  of  one  flflb  eacli, 
to  be  held  In  trust  in  the  same  manner  aa 
aforesaid,  with  the  same  privilege  of  receiving 
portions  of  the  principal,  for  Ihe  use  and  bene- 
fit respectively  of  my  other  daus^litera,  Eliza- 
beth Whitney,  wife  of  Rev.  Fredericks.  Hyde. 
Qeorgiana,  wife  of  William  B,  Niehols,  and 
my  aforementioned  daughter,  Cathaiiue,  «ii.h 
remainder  to  their  heirs  forever." 

The  remaining  fifth  waa  given  to  trustees 
for  the  benefit  of  the  children  ola  deceased 
son.  The  will  appointed  EHutbcth  Bulkuey, 
tbe  wife  of  the  testator,  and  Oliver  Bulkley, 
bis  nephew,  ezecutoia  arid  trunteea,  with  a  di- 
rection that  no  bond   should  be  required  of 

The  property  wfl.s  afterwards  on  the  1st  day 
of  February,  l87tl,  distributed  by  order  of  tba 
probate  court,  the  distribution  commencing  as 
follows:  "Estate  of  Charles  Bulkley.  The 
subscribers,  distributors  on  said  estate,  having 
been  legally  sworn,  have  set  out  and  distrib- 
uted the  same  according  to  law  and  to  the  will 
of  the  said  deceased,  aa  follow!:" 


See  also  30  L.  R.  A.  290. 
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The  distribution  to  Mrs.  Nicbole  was  beaded 

ae  follows:  "We  set  to  Elizabeih  Bufklej  and 
Oliver  Bulbley.lrualees  for  Qeor>!iana  Nichols" 
— and  tbeo  follnwcil  a  U'<t  of  stncksaud  bonds, 
•mounliug  to  $44,981.81.  All  tbe  propen? 
thus  set  out  to  truatcee  for  Mrs.  Nichols  was 
received  and  inken  into  poascasion  by  Oliver 
Bulklef,  ooe  of  the  triieiees.  beiog  reciiived  by 
bim  aa  trustee  from  biioMlf  aa  executor.  On 
the  Slat  da;  of  August,  1»9S,  Mr.  Bulbtey  ren- 
dered bis  account  as  tnislee  to  tbe  court  of 
probale,  whicb  was  accepted,  and  be  was  oa 
the  same  day,  upon  hia  application  previously 
made,  diacbarged  from  the  trust.  By  bis  ac- 
count thus  renJered  It  appeared  that  (17,480.58 
In  value  of  the  trust  property  then  in  his  hands 
was  made  up  of  new  inveatmeDta  since  tbe 
commencement  of  the  trust,  the  rest  beinir  tbe 
same  property  tbat  was  described  in  the  distri- 
bution. New  certificiilea  of  the  stock  had  been 
taken  in  187H  in  llie  names  of  the  two  trustees. 
Upon  bis  resignation  as  Iru'tee  Mr.  Bulkley 
(urrendered  tbe  certitieates  (with  one  exception) 
and  procured  new  ones  issued  in  the  name  of 
"Elizabeih  Bulkley,  Trustee  for  Georgians 
Nichols,"  which  were  delivered  by  bim  to  Mrs. 
Bnlklev. 

Mr.  oulkley,  while  acting  as  trustee,  made 
lea  annual  pajinenie  of  (1,000  each,  commenc- 
iOE  March  9,  1876,  eodlog  Janunry  80,  1k86, 
to  Mrs.  Nicbota.  from  the  principal  of  the  fund, 
designed  by  him  and  accepted  by  her  aa  pay- 
ments of  principal  undt>r  the  provisions  of  the 


In  1867,  became  single  again  ia  1877,  and  has 
since  BO  teniuined.  fihe  has  three  daughters, 
the  youngest  h<,rn  in  1864,  now  the  wife  of 
Bicbard  F.  Leake,  the  plainliS  tnislee,  and  one 
•on  aged  Sfteeo.  The  defendant  Watson  re- 
sides in  Bridgeport,  and  carries  on  business 
there  under  tbe  name  of  T.  L.  WatsoD  &  Co. 
There  ia  in  fact  no  company,  the  business  be- 
ing bis  own  excbisively.  The  defendant  Smith 
is  not  a  paituer,  but  only  an  employS  at  a 
fixed  salary.  Wut^ou  Is  also  a  partner  In  the 
firm  of  Wataon  &  Qibsou,  doing  businesa  In 
tbe  City  of  New  York.  His  buaiuessin  Bridge- 
port has  been  eelablished  over  twenty  years, 
that  in  New  York  about  ten  years.  Tbe  busi- 
ness is  that  of  private  bankers,  broken  ond 
dealers  in  slocks.  The  defendant  Hmilh  l)ecame 
an  employe  in  May,  1894.  He  resides  in  New 
Haven.  He  bns  been  tbe  cashier,  manager  and 
Coafldential  sgenl  of  Watson  in  ttie  conduct  of 
the  Bridgeport  bufiness.  io  tbe  details  of  which 
the  latter,  being  occupied  with  bis  New  York 
business,  baa  given  little  attention,  except  an 
oversight  of  its  gcnerai  conduct.  Watson  bas 
never  been  a  memlier  of  tbe  Mew  York  Stock 
Exchange,  but  bis  Block  [ransactions  n'ere  con- 
ducted tbroLiu'b  a  Arm  called  Prince  tfcWhitely, 
members  of  the  Eiclinnge,  buvitig  an  oiflce  in 
New  York  with  which  Waison's  Bridgeport 
office  was  conniTtod  by  private  wire.  Prince 
A  WbilHy  were  tbe  representatives  o(  Watson 
on  tbe  floor  of  Ibe  New  York  t-iock  Exchange. 
In  buying  Bod  selling  stocks  for  customers 
Watson  chnrgf'd  three  sixteenths  of  one  per 
cent,  or  eighteen  niid  ibreequarler  dollars  for 
each  one  hundred  shares,  of  wblch  one  Bix- 
teenth  was  hia  own  share,  and  the  remaining 
two  sixteeuthB  was  paid  to  Prince  &  Wbilely, 
8I..R.  A. 
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by  tbe  defendants  to  Prince  &  Whilely.      

defendant  Smith  first  became  personally  ac- 
quainted with  Mrs.  Nichols  in  tbe  early  part 
of  September,  I88C.  when  sbe  called  at  tho 
banking  office,  and  with  her  mother,  Mra. 
Bulkley,  some  two  or  three  weeks  later.  Wat- 
son became  acquainted  with  them  in  tbe  spring 
of  1880.  ^Here  followed  a  detailed  statement 
of  the  particular  transactions  with  the  defend- 

During  tbe  entire  time  covered  by  tbe  trans- 

actlonB  above  detailed,  from  September,  1885, 
down  to  the  Bummer  of  lb67.  both  Hia.  Bulk- 
ley  and  Mrs.  Nicboli  bad  stock  accounts  with 
Watson,  as  a  broker,  doing  huaineas  under  Iba 
name  of  T.  L.  Watson  A  Co.;  and  their  stock 
transactions  with  bim  in  bis  Bridgeport  ofBcfl, 
conducted  mainly  through  Smith  acting  for 
him,  in  buying  or  selling  on  margin  or  specu- 
lation, were  frequent  and  numerous.  Tho  ac- 
counts were  kept  In  tlielr  inilividual  names  re- 
spectively, each  having  stock  or  margin  ao- 
counls  In  addition  to  tbe  bank,  check  or  de- 
posit account  of  Mrs.  Nichols.  There  was  also 
still  another  account  in  tbe  name  of  Elizabeth 
Bulkley,  trustee  for  Qeorgiana  Nichols,  which 
was  a  mixed  account,  commenced  by  paying 
in  some  cash  with  wliich  stocks  were  bought 
aB  Inve^tmenL  Then  more  stocks  were  bought 
and  the  former  used  as  margin  to  Soat  the  lat- 
ter. There  was  no  other  account  oftbisnaluro 
with  any  customer  on  tbe  defendant's  books. 
All  stocks  on  margin  were  held  on  condition 
tliat'the  defendants  should  have  a  right  to  dis- 
pose of  them  without  notice  nbenever  the  mar- 
f'n  was  reduced  Iwlow  a  stipulated  per  cent. 
bese  stock  specuiations  through  the  defend- 
ants were  mainly  directed  by  Mrs.  Nichols, 
both  on  ber  own  account  and  Ihat  of  her 
mother,  who  was  an  aged  lady,  apparently 
fully  dominated  by  her.  'Mrs.  Nichols  bad  bad 
a  previous  experience  in  stock  speculations  and 
relied  unduly  upon  her  own  judgment  and  sa- 
gacity. Hcrordets  tothe  dt'fpudanta were pe^ 
emptory,  snd  were  complied  with  quite  as 
fully  AS  margins  would  allow.  I  do  not  Snd 
tbat  tbedefeiidaiiLsevpr  induced  or  encouraged 
her  to  Bpei'ulstc;  sbe  needed  no  such  induce- 
mcut.  On  the  contrary,  they  In  some  mode- 
rate measure  endeavored  to  dissuade  and  re- 
strain ber.  Siie  made  some  fortunate  specula- 
tiona,  but  the  genei-al  result  was  total  disaster, 
both  to  the  trust  fund,  which  constituted  hoc 
only  individual  resource,  and  to  ber  mother's 
private  means.  All  the.ie  transactions  with  Ibe 
trust  property  were  with  her  full  knowledge 
and  approval.  All  certiflcates  transierred 
were  signed  by  the  trustee  In  form  to  corree- 
pond  with  Ibe  description  in  the  certificate, 
,  and  such  signature  lolliepowurof  transfer  was 
'  generally  witnessed  by  boih  Mrs.  Nichols  and 
I  by  Smith.  These  powers  were  signed  and  wit- 
I  nessed  in  blank,  when  the  certiBcates  were  left 
I  in  pledge,  on  margin,  or  for  disposition,  and 
fill^  out  whenever  there  was  occasion  to  sell 
I  out  tbe  margin  or  otherwise  dispose  of  them. 
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Id  addiHon  to  tlie  tntowctions  wbkh  appear 
hcTeiu,  tbe  derendnnU  received  otber  money 
had  stocks  as  marfriu,  being  tbe  private  prop- 
erty of  M.rB.  Bulkley,  and  received  monej  lis 
dividenclB  on  trust  stocks  while  beld,  sad  cred- 
ited it  tn  Mrs.  Kichols,  and  also  paid  out  money 
to  and  for  her,  for  iosurance,  hving  expenses 
and  otherwise,  tn  checks  and  otlier  ways,  bo 
ttiiil  Ihe  above  is  not  a  complete  statement  of 
all  tbe  Imtisactions  between  tbe  parties;  but  I 
find  generally  that  ]f  it  13  lawful  for  tbe  de- 
ft'odanta  to  charge  Mrs.  Nicbols  for  money  ad- 
vanced to  or  for  her  personally,  or  credited  on 
1  ber  private  account. 


and  property,  with  tbe  approval  orconciwrence 
of  Mrs.  Bulkley,  then,  but  not  otherwise,  tbey 
have  fully  accounted  for  tbe  Items  hereinbefore 
specified  and  set  forth. 

I  Qnd  tbat  both  tbe  defendants  at  k11  times 
knew  that  tbe  securities  belonged  to,  and  stood 
in  the  name  of,  "EIi7Abeth  Bulkley,  Trustee 
for  QeorgianaNicholB;".biittbey  did  not  know, 
Dor  did  they  inquire  with  regard  to,  or  use  auj 
means  whatever  lo  ascertain,  tbe  origin,  nature, 
terms  or  limitations  of  tbe  trust,  and  neither  of 
tbem  bad  actual,  as  distinguished  from  con- 
structive, notice  and  knowledge  of  tbe 'exist- 
ence of  the  will  of  Cbarles  Kulklev,  or  the  pro- 
ceedings of  the  protiato  court  in  reference  there- 
to. Tbey  knew  where  Mca.  Bulkley  and  Mrs. 
Nichols  resided,  which  was  in  tbe  Town  of 
Fairfield,  and  both  on  one  occasion  visited  tbem 
in  tbeir  house,  and  on  unolher  occasion  In  their 
rooma,  while  temporarily  residing  at  tbe  At- 
lantic Hoiel  in  Bridgeport.  Both  ladies,  es- 
pecially Mrs.  Nicbola,  were  well  known  in 
Brl<lgeport  and  Fairfield,  and  were  members  of 
a  family  of  large  reputed  means.  Although 
tbe  business  of  T.  L.  Watson  &  Co.  was  Very 
large  and  tbeir  customers  numbered  by  the 
hundreds,  yet  the  circumstance  of  having 
women   customers   as  stock   speculators   was 

Suite  exceptional,  though  not  without  a  prece- 
ent,  in  their  business.  There  was  no  other 
Bucb  customer  at  the  time  these  transactions 
took  place.  If  the  law  is  so  thai,  upon  tbese 
facts,  and  as  a  conclusion  tberefrom,  the  de- 
fendants can  becbarired  with  notice  of  tbe  facts 
relating  to  tbe  trust, Its  nature  and  terms,  laot 
of  tbe  opinion,  and  therefore  find,  tbat  they 
should  be  so  charged. 

I  find  by  evidence  offered  by  tbe  defendants 
and  objepted  to  by  the  plaintiff,  hut  received, 
if  such  evidence  is  admissible,  tbat  it  is  tbe 
custom  of  brokers  and  t)aDker8,in  tbe  financial 
community  where  these  transact  ions  took  place, 
in  dealing  with  and  transferring  certiScales  of 
slock  and  other  securities,  standing  In  the  name 
of  a  trustee  named  In  the  instrument,  with 
transfer  and  blank  power  of  attorney  accom- 
panying the  same,  regularly  eiecuted  by 
such  trustee,  end  acquiesced  in  by  tbe  person 
named  as  beneficial;,  to  transfer  toe  same  with- 
out any  further  information,  knowledge  or 
inquiry  whatever. 

I  find  that  tbe  expectation  of  life  of  Mrs. 
Nichols  on  November  Ifl.  1887,  vras  twenty- 
two  years.  Tbe  valoe  of  her  life  Interest  in 
an  eat(ite,accordingtorecogniied  tables  of  such 
expectancy,  la  slity-three  percent,  and  she  is 
apparently  Id  good  nealtb  and  vigor. 
8.L.R.A. 


OnNovember  10. 1887,  Elizabeth  Bulkley  wu 
removed  by  the  probate  court  from  the  tm^ 
and  lite  plaintiff  was  appointed  (ruaiea  in  her 

MettTt.  C.  R.  In^ersoll  and  W.  Z>.  B«ii- 

nett,  for  plaintiff: 

A  person  coming  into  possession  of  propcrtr 
bound  by  a  trust,  with  notice  of  the  trust,  boku- 
subject  to  tbe  trust. 

Ooddard  v.  Prenttee,  17  Conn.  546. 

Whenaperson  deals  with  another  in  regard  t«> 
property  known  to  be  held  by  the  party  in  k 
representative  capacity,  he  is  put  upon  inquiry 
as  to  Ihe  power  of  tbe  fiduciary  and  is  beld  to 
know  all  that  inquiry  would  have  taught  him. 

87iaa  V.  awncfT,  100  Mass.  382;  Loring  v. 
Brodie,  134  Moss.  453;  Smithy.  Btirgat,  183  Mass. 
611;  Graff  t.  Castfoman,  6Rand.  195;  Strong -r. 
Straua,  40  Ohio  St.  87;  Bigaurneff  v.  Mitnn,  T 
Conn.  324;  Bosicell  v.  Ooodvin,  31  Conn.  74; 
Blatehley  t.  Oibom.  88  Oonn.  238;  Duneaa  v. 
Jaudon,  82  U.  8.  IS  Wall  165  (31  L.  ed.  142); 
Central  Nat.  Bank  of  Baltimore  v.  Connecticut 
Mut.  L.  Int.  Go.  104  U.  S.  54  (36  L.  od.  603);^ 
Earl  ofSReJUldv.  London  Joint  Stock  Bank, 
L.  R.  IS  App.  Cas.  833. 

The  fact  alone  of  tbe  olTer  by  Mrs.  Bnlkley 
topledgetbeseatocks  was  BufUcient  to  put  tbese 
defendants  on  inquiry. 

Andenon  v.  Ki»am,  S&  Fed.  Rep.  S9B; 
Merehantt  Bank  t^Oanadav.  Livingtlon.l^'S, 
Y.  323;  DtabtOd  v.  Ovpemum,  2  L.  R.  A.  844. 
Ill  N.  T.  581;  Smithy.  Ayer.  101  U.  8.  a90  (35- 
U  ed.  9S5);  PraU  t.  flumrt,  28N.  J.  Eg.  86; 
Garter  y.  ManTifaeturcr'i  Nat.  Bank  of  Lewit- 
ton,  71  Me.  453;  Bayard  v.  Fanaer»  d  U.  BanJC 
ofPkila.  62  Fa.  283. 

A  tnutee  may  not  hazard  tbe  trust  fund  in  k 
trade  or  business. 

1  Perry,  Tr.  §  464;  King  ».  TaOot,  40  N.  Y. 
76;  IjOringT.  Brodie,  tapra. 

Defendants  could  not  safely  assume  that  even 
together  the  trustee  and  eealui  gue  trutt  bad 
the  power  which  they  claimed  to  have. 

Deobold  V.  OppmTninn,  rtipra, 

Jietirr*.  H.  Stoddard  and  G.  Stoddard, 
for  defendants: 

Defendants  were  mere  agents,  selline  th« 
securities  in  Iheopen  markeias  brokers.  They 
sold  in  good  faith,  without  notice  of  any  ee»(vi 
gut  (ru»(  except  Mrs.  Nichols. 

3  Pom.  Eq.  §  1048;  1  Ferry,  Tr.  ^  246. 

An  agent  isaccountable  to  bis  principal  only. 

8  Perrv,  Tr.  §  818;  1  Lewin,  Tr.  181.  See 
also  1  Lewin,  lY.  4S2;  3  Lewin,  Tr.  641. 

In  order  to  establish  the  liability  of  bankera 
and  brokera  there  must  be:  "(1),  a  misapplica- 
tion or  breech  of  trust  actually  Intended,  and 
"(2),  the  bankers  must  be  privy  to  such  intended 
misapplication  or  breach  of  trust." 

Maw  y.  Person,  28  Beav,  IM;  Keant  r. 
Boiartt.  4  Madd.  382;  Bardu  r.  CaUj;,  88  Beay. 
866;  Gray  v.  John»U>n,  L.  R.  8  H.  L.  1;  Barne* 
Y.  Addy,\.  R.  8  Ch.  App.  344. 

Where  tbe  trustee,  having  the  legal  rigbt, 
pledges  or  disposes  of  [tropertytor  a  purposa 
apparently  proper,  the  title  of  tbe  pledgee  wilt 
be  perfect  even  if  the  trustee  intend^  a  fraud,  if 
the  loan  was  made  for  a  purpose  apparently 
proper,  without  knowledge,  actual  oi  implied, 
of  such  Intention. 

Qvoduiin  t.  Am.  NaU  Bank,  48  Ooan.  SBO^ 


taoo. 


Ijkaxx  r.  W&TSON. 


Jhrntan  r.  Jaudtm,  89  U.  B.  IS  Wall.  ITfl  <21 
L.  ed.  14Sj:  SAaw  v.  Sptrteer,  100  Mau.  883. 

It  Is  DO  luiBwer  for  iLe  platutill  to  «ay  that 
tliete  ladieH  were  speculaliDr  and  that  the  de- 
feudfttita  kaew  iL  Tbej  baaa  perfect  right  U> 
speculate. 

Batch  V.  Dtraglaa,  48  Conll.  116. 

Tbe  judgment  of  the  court  of  probate  that 
Mn.  Ntcliola  Is  Ibe  beneflcinry  oi  the  trust  in 
luesiioii  is  conclusive  upon  all  persons,  iocJud' , 
iae  Ihe  plaintiff,  until  it  Is  reversed.  I 

ilev.  l(tfB.  p.  371.  i,  18;  Gen.  Stnt.  18SB,  '■ 
%  928:  Pinntv  v.  JiiMtll,  7  Conn,  al ;  Uannport 
T.  Rii-hnnh,  18  Conn.  810:  liUsdl  v.  BiucU.  24 
Conn,  all;  BruUi  v.  Bvlton,  SO  Conn,  282; 
Btaek  T.  J\ui(<in,  9Conn.  183;  Am.  BiUeSociely 
V.  Wetniitre.  17  Conn.  181;  Aehmen^*  App. 
from  frod'ite.ZTCona.Ztl:  Mix't  App.  front 
ft-oA(?i«,  SSConn.  121;  Vail't  App.  from  Pro- 
bale.  87  Conn.  185. 

Notice  of  an  unsu'peclcd  trust,  an  undis- 
closed benellciary  and  a  doubtful  equity,  is 
not  to  beimputeti  lo  the deti;ndants. 

2  Perry,  'fr.  S*  833,  834;  Ooodwin  v.  Afn. 
Jfat.  Bank,  48  Conn.  650;  WiUort  v.  WaU,  78 
V.  S.  6  Wall.  88  (18  L.  ed.  727);  WiUianu  v. 
JaektBn.  107  U.  B.  478(27  L.  ed.  629). 

The  certificate  io  tbia  case  stood  iu  the  name 
of  a  trustee  for  a  particular  peiaon.  There  was 
nothing  lo  suggest  inquiry.  The  certificate 
exliausted  the  subject. 

See  'Bunean  v.  Jaudon,  B2  U.  8.  IB  Wall, 
165  (21  L.  ed.  142). 

The  plaintiff  is  not  a  trustee  for  the  heirs  of 
Hra.  Nichols. 

A'oblf  V.  Andrevn,  87  Codd.  846. 

The  active  concurrence  of  the  eetli/i  que  trmt 
Id  a  breach  of  trust  bars  bis  right  of  complaint. 

1  Perry,  Tr.  g  487;  2  Perry,  Tr.  S  849;  Eran* 
T.  Benyn.  L.R.  87  Oh.  Div.  829;  I/^/ter  y. 
Fgler,  3  Beav.  556;  nets  to  flnw  v.  Stcket,  3 
Whiie&T.  Lead.  Caa.  in  Eq.  4lb  Am. ed.  1748. 

Carpenter,  J.,  delivered  the  opinion  of  the 

Counsel  for  the  respective  parties  have  argued 
this  cnse  opon  distinct  aod  widely  'different 
theories, ^for  tbe  defendants,  on  the  theory 
that  Ibey  were  merely  agents;  for  the  plaintiff 
on  Ibe  theory  that  tne  aefeudunta  were  pur- 
obnscrsorpledgees.  !Eacb party, in  bischosen 
position,  IB  Blrongly  intrencb«l.  Qnnt  his 
premises,  and  bis  position  is  well  nigh  impregna- 
ble; grant  tbe  premises  of  both,  were  it  possible, 
and  a  decision  of  the  case  would  be  veir  diffi- 
cult. But  both  cannot  be  right.  The  defend- 
ants cannot  be  entitled  to  tbe  immunities  of 
agents  and  at  tbe  same  time  liable  as  pur- 
cbasen. 

Our  first  Inquiry  then  fa.  Were  they  pur- 
chasers or  sgeDtsT  So  far  as  they  sold  the  se- 
coriliee  as  mere  agents.  In  good  faitb,  vilbouE 
knonled^,  actual  or  conBtructive,  tiial  other 
persons  interested  in  the  trust  were  being  prej- 
udiced; In  other  words,  to  long  as  ibey  did 
not  knowingly  participate  in  a  oreach  of  the 
trust,  and  have  fully  accounted, — ibey  are  not 
liable.  In  that  case  they  conveyed  no  title  of 
Ihelr  own,  but  only  such  title  as  tbe  principal 
could  couTey.  Tbe  principal  and  tbe  purcbas- 
en  were  tbe  contracting  parties.  Forthe  pur- 
poaea  of  re-lnvestmenC  and  of  paying  Mrs. 
Kichols  such  portions  of  the  priocipai  as  she 
8  L.  B.  A. 


might  be  entitled  to,  Mra.  Bulkley  as  tnulea 
had  a  right  to  sell,  and  the  defendants  migbt 
safely  act  as  her  agents  for  that  purpo.ie.  If 
she  sold  for  otber  purposes.  In  violalion  of  tbe 

trust,  with  the  defendants'  knowledge,  even 
though  they  may  have  Suld  as  agents,  still  w« 
think  they  are  liable. 

If  Mrs.  Biilkley  sold  the  trust  estate  for  tha 
purpose  of  using  the  proceeds  in  stock  srccula- 
lions,  or  of  permitting  Mrs.  Nicliols  so  to  use 
them,  it  was  a  clear  breach  of  trust.  If  tite 
defendants  were  the  purclia°ers,  knowiag  the 
purpose,  they  pnrlicipatcd  in  the  breach  of 
trust.  If  they  were  holding  stocks  or  other 
securities  on  margins  for  Mra.  Bulkley  or  Mrs. 
Hicbols,  or  botb,  and  received  the  trust  estalo 
BH  EFCurily,  and  subsequently  sold  it,  usiii^  tbe 
avails  lo  make  good  the  losses,  IbeJr  liaiiilily 
cannot  be  questioned. 

8o  long  as  trust  property  improperly  sold 
can  be  traced  end  idcntillcd,  tbe  tiulder  taking 
it  with  knowledge,  it  remains  trust  projieriy. 
When  It  is  sold  pursuant  lo  the  terms  of  the 
trust,  or  apparently  so,  and  tbe  purcbnaer 
takes  it  la  good  faitb,  be  takes  it  freed  front 
the  tru^t.  In  tbis  case  the  finding  shows  that 
most  of  tbe  property  pnsscd  from  the  trustee  to 
tbe  defendants  as  trust  property,  in  gross  vio- 
lation of  the  trust,  with  the  defendants'  full 
knowledge.  We  say  with  tbe  defeudants'  full 
knowledge,  because  tbe  defendants,  knowing 
that  it  was  trust  property,  were  put  upon  in- 
quiry, and  the  Uw  imputes  to  them  such 
knowledge  as  they  would  have  obtained  had 
they  made  inquiry.  The  trust,  its  ttsrms,  con- 
ditions and  limitutions,  were  matters  of  rec- 
ord. Inquiry,  properly  directed,  would  haTO 
brought  lo  tbem  full  knowledge  as  to  tbe  ori- 
gin and  nature  of  the  trust,  and  tbat  other  par- 
ties besides  Mis.  Bulkley  and  Mra.  Nicbols 
were  interested  in  it.  They  had  no  moral  or 
equitable  right  to  as!>ume,  a9  tbey  manifestly 
did,  that  Mrs.  Nichols  was  tbe  owner  of  the 
entire  beneflelal  Interest.  They  knew,  or  were 
bound  to  know,  that  her  interest  was  only  for 
life;  consequently  tbat  at  ber  death  the  Irufit 
would  cease  and  that  tbe  whole  estate  would 
pass  into  other  bands. 

That  the  defendants  parlicipnlcd  In  the 
breach  of  trust  can  admit  of  no  doubt.  They 
knew  that  Mrs.  Bulkley  end  Mrs.  Nicbol»  were 
using  tbe  property  in  hazardous  business- 
stock  speculations;  tbat  they  themselves  nere 
taking  the  only  certain  profits,  Iheir  commis- 
sions, while  doubtful  profits,  almost  certain 
loases,  and  probably  complete  disaster  in  the 
end,  were  (be  perquisites  of  the  other  party. 

It  seems  very  clear  to  us  that  Ihe  detcndsnts 
are  liable  fur  the  trust  property,  if  any,  now 
in  tbeir  hands,  and  for  the  avails  of  that  which 
tbsy  have  disposed  of,  leas  the  amount  wbich 
appears  to  have  been  used  for  tbe  legitimate 
purposes  of  the  trust. 

We  will  consider  more  in  detail  some  of  tha 
objections  raised  by  tbe  defendants. 

1,  Tbey  contend  that  under  tbe  circum- 
stances no  constructive  notice  of  an  unknown 
and  unsuspected  trust  can  be  made  tbe  ba^ 
of  an  action.  Here  doubtless  tbey  refer  to  the 
interest  of  tbe  remaindermen.  The  defend- 
ants, knowing  tbat  the  property  with  wbicli 
tbey  were  dealing  was  trust  property,  were 
bound  to  inquire  and  ascertain  the  nature  and 
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extent  of  tbe  trust.  Inqufrf  would  bave  In- 
formed tbem  that  the  Bame  InGtrument  wblch 
CKHfed  the  trust  In  favor  of  tin.  Nicbols 
fave  lUe  remainder  to  her  heirs  at  law.  It 
matlera  not,  so  far  as  tbe  question  of  notice  ia 
concerned,  whether  the  pft  over  la  valid  or 
Totd.  It  Is  CTiougb  tliBt  Ibere  are  possible  par- 
ties wbo  bare  an  interest  in  tbe  property  be- 
aides  Mrs.  Bullile;  and  Mrs.  Nichols.  As  that 
fact  clearly  appears  on  tbe  face  of  the  ^Till,  the 
trust  is  neiilier  unknoirn  hoc  uosiispecled. 

2.  It  is  Insisted  (bat  tbe  action  of  tbe  court 
of  probate  in  dlsLributing  to  trustees  in  trust 
for  Mrs.  Nicbnls  Is  ci>i:cluBiTe  tbat  she  ts  tbe 
•oTe  beneflclarr.  It  Is  conclusive  as  to  the 
property  conBtilutine  the  trust  estate,  but  it  is 
not  conclusive  as  to  the  parties  Interested  in  tbe 
esiaic.  Tbe  distribution  Is  ia  terms  made  un- 
der tlie  will,  which  gave  Mrs.  Mictiols  only  a 
life  ea)ale.  A  life  estate  is  necessaril;  followed 
by  a  remainder,  and  tbe  will  disposes  of  tbe 
remainder.  Tbe  court  of  probate  makes  no 
distribution  of  the  remainder. 

8.  That  tbe  equity,  if  any,  of  the  ptalntifT. 
or  any  otber  poBsil>le  beneficiary,  was  not  only 
■ectet,  unknonn  and  unsuspected,  but  was  at 
IfrbI  bo  doubtful  tbat  no  implied  or  construc- 
livc  notice  can  be  imputed  to  tbe  defendants. 
There  is  no  doubt  or  uncertainty  as  to  tbeequl' 
tirs  of  the  reversioners.  Tberemay  be  a  ques- 
tion as  to  who  tboy  are,  but  that  is  nnt  aucb  a 
doubt  as  will  justify  tbe  applicatloD  of  the  rule 
Invoked. 

4.  It  appears  that  Oliver  Bulkley,  while  he 
was  trustee,  sold  portions  of  the  various  trusts 
wliich  be  held  aud  mingled  tbe  avails  in  one 
common  fund.     With  a  psrt  of  this  fund  be 

riirchased  other  properly,  taking  the  title  in 
imself  and  Elizabein  Bulkley  as  trustees  for 
Mrs,  Nichols.  Tbe  defendants  claim  tbat  they 
are  not  liable  for  any  of  Ihat  properly  which 
came  into  tbelr  hands.  That  canuot  be  so. 
Any  property  purchased  by  tbe  trustees  to 
take  the  place  oi  that  sold  by  them  Is  trust  " 
(ale,  BO  far  as  the  defendsnts  are  concerned. 

fl.  It  is  further  conlcniled  that  the  plaintiff 
b  not  trustee  for  tbe  beirs  of  Mrs.  Nichols;  that 
the  remainder  never  was  in  trust;  that  tbe  trust 
was  created  for  the  daushters  alone,  and 
the  heirs  receive  a  title'ln  fee.  But  tbe  I 
attaches  to  the  propertv  and  conlinucs  until 
tlie  property  is  delivered  to  the  remaindermen. 
The  IruBteea  are  chargeable  with  the  duty  of 
•ately  keeping  ihe  property  until  then.  Tbe 
law  undertakes  Ihiit  that  duty  ahall  be  per- 
formed. It  a  (ruHtee'proveB  unfaithful  he  1b  re- 
moved, and  another  appointed,  who  is  clothed 
with  tbe  necessary  powers  lo  main  tsin  the  integ- 
rity of  the  trust.  Therefore  the  plainliff'a 
right  lo  recover  does  not  depend  upon  Mrs, 
Nichols'  iDierust  in  tbe  property. 

9.  Tbe  last  objection  we  care  to  consider  la 
that,  ss  no  notice  was  jgiveD  to  the  children  of 
Mrs.  Nichols  of  tbe  reBignatlon  of  Uliver  Bulk- 
ley,  tbat  resii; nation,  and  the  action  of  the  pro- 
bale  court  in  accepting  the  same  and  in  ap- 
pointing another  trustee,  are  inoperative  so  far 
as  tbe  (ruM  rehites  to  the  beirs;  that  to  that 
extent  Oliver  Bulkley  is  still  trustee,  and  Is- 
gnlly  responsible;  and  that  the  defendants  can- 
not be  held  rcxponsible  until  It  Is  demonstrated 
that  he  cannot  make  the  fund  good, 
eUR-A. 


terminate  on  tbe  death  of  Hrs.  Nichols.  The- 
resultlng  trust  will  enable  the  trustees  lo  hold 
the  property  until  It  can  be  delivered  lo  the 
heirs.  Btriclly  speaking,  tbe  latter  could  not 
aud  did  not  exist  during  the  trusteeship  of  Olt- 
Tei  Bulkley.  and  cannot  come  into  existence 
during  tbe  lifetime  of  Mrs.  Nichols.  It  is  dif- 
ficult therefore  lo  see  bow  he  could  have  been 
regarded  ss  trustee  for  tbe  beirs.  I^Is  doubt- 
less true  that  if  ho  had  been  guilty  of  wasling- 
"■-'-""'  — ■-  ^e  would  be  liable,  either  lo 
)  the  heirs;  hut  there  can  be 


dering  of  the  estate  ny  bis  st 

It  is  the  cootention  of  the  defendants  that 
there  should  be  no  judgment  against  tliem  in 
tbe  present  proceeding,  even  if  ihey  applied  tha 
proceeds  of  sales  of  trust  shares  upon  ti.eir  ac- 
count against  Mrs.  Nichols  in  her  own  name, 
for  tbe  reason  that  these  shares  were  her  ab- 
solute property;  that  (he  gifts  in  remaii.der  by 
the  testator  lothe  heirs  of  bis  daughters  re- 
spectively are  void  by  force  of  the  Statute 
against  Perpetuities,  and  that  therefore  the 
daughter*  took  the  fee  In  such  stares  ns  wera 
put  under  the  several  trusts  for  their  iK'neflt. 

It  Is  tbe  further  contention  of  the  defendant* 
tbat  Mra.  Nichols  requested  them  lo  rell  th«- 
trust  shares  and  apply  the  proceeds  tor  her 
sole  use  and  benefit,  upon  their  account  upainsC 
her  for  the  purchase  nf  shares  upon  niargina 
for  her  profit,  and  that,  so  lor  forth  ss  that 
may  bave  been  done,  the  eorp<ii  of  tbe  fund 
has  been  paid  lo  and  consumed  by  her;  and 
that,  to  the  extent  to'Whlch  she  was  such  ab- 
solute owner  because  of  the  invalidity  of  tiw- 
rcmsioder  over,  tbe  defendants  -are  to  be  pro- 
tected bv  a  court  of  equity  against  a  judgment 
compelling  them  to  make  a  payment  to  the 
fund  which  by  any  possibility  should  inure 
solely  to  her  benefit. 

These  claims  upon  the  part  of  the  defend- 
ants virtually  call  for  the  Jjudicial  inlerprela- 
tlon  of  the  will  of  Charles  Bulkley;  for  a  deter- 
mination of  tbe  question  as  to  the  validity  of 
tbe  several  remainders  over;  of  the  queirtion  to* 
wbal  extent,  If  to  any,  Mrs.  Mlcbola  was  th« 
absolute  owner  of  tbe  shares  which  were  far 
her  use  and  upon  her  request  taken  from  un- 
der Iha  IrnsU 

Tbat  these  questionsroay  be  properly  consid- 
ered and  finally  determined,  tl  is  deemed  beat 
to  remand  this  case,  reserved  tor  our  considera- 
tion, for  tbe  purpose  of  giving  opportunity  to 
these  defendants,  if  they  may  choose  to  avail 
themselves  of  It,  by  bill  in  the  nature  ot  inter- 

t leader  or  cross-bill,  to  summon  into  court 
Irs.  Nichols  and  tbe  other  children  of  Cbarlee- 
Bulkley,  deceased,  and  the  heirs  of  each  of 
them,  and  make  them  parlies,  so  fsr  as  they 
may  choose  to  be  heard,  snd  thus  obtain  a  ju- 
dicial construction  of  the  will  in  queFiion,  to 
the  end  tbat  the  measure  ot  right  In  Mrs. 
Nichols  in  the  absres  set  apart  in  trust  for  her 
may  tte  determined,  and  all  questions  p.-esenlMl 
bv  the  respective  parties  may  have  flnal  deter- 
mination In  one  [iroceedlng. 
In  this  opinion  the  other  JudgsB  concunvdi. 
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Has  BALLOCE,  Appt.. 

e. 
6TATE  OF  MABTLAND. 


t,  Abt  davleo  wlier«br  noner  or  B.D]r 
otIwF  tlilnf  Is  to  be  paid  or  delivered  od 
thehHDpenlDBOf  anreventoroontln^norlnthe 
DHtiire  of  a  lottery  li  I11««iil  uoder  Uie  lam  lelat- 
Ins  to  lotteries  and  toU«i7  tlakeu. 

e.   Tho  fitet  tlwt  thero  ftr«  no  bluika  to 

tk^kut  obtnlna  Bomechlnic  oF  value,  dn«e  not  nre- 
Tciitatllstrlbutioaol  pi'uea  bj  lot  or  olwace  frum 
bciDK  B  latter;. 
8>  Not  will  UjetkBttlimt  the  aeheiDopro- 
Tldea  fbr  &  retom  of  the  entire  Inveat- 
■lent  with  lulerwt  prevent  Its  being ooodemued 
MBlutterir.  If  thetlnieforBUOti  rotum  ladepend- 
eut  on  the  revolution  of  «  wtaeel.  and  the  luduoe- 
ment  for  InTeatlng  li  the  poMlbllltr  of  getting  k 
bonui  wbloli  I*  ti 


4.  Bond*  of  forelpi  SOTennent*  coupled 

with  oondlUona  anil  elipulatliina  nblah  chanie 
thelT  cbaraoMT  from  dinple  goiemmoet  bond* 
foe  the  parmeDt  of  a  certain  aum  of  mone;  to  a 
neele*  of  lotterj  dokat  are  within  the  oondem. 
nation  nf  atatntes  affalnet  kitterlw  and  aubjeot  to 
•taw  iBwa  on  tOe  aubleiH. 

auiri,uBa) 

APPEAL  hy  ttefendant  from  b  ruling  of  the 
CrimlDiI  Court  for  Baltimore  City  admit- 
ting cerlain  evidence  upon  the  trial  oF  an  tn- 
dictmcnt  lor  «  Tiolation  of  the  Loiter^  Lawa. 
J(fflrmtd. 

Tho  fact*  Biifflciently  appear  In  the  opinion. 

Argued  before  Alvey,  Ch.  J.,  and  Bryan, 
UcSherij,  Fowler,  Bri«coe  and  Irving,  JJ. 

Menn.  VlUiam  8.  Brr»n,  Jr.,  and 
Pctar  J.  CaApbell  for  appellant. 

Meurt.  William  PiDkney  Whfte  and 
C.  Or,  "Emtt  for  appellee. 


_'■  J.,  deUvered  the  opinion  of  the 

Section  1T2  of  artlda  S7  of  the  Code  of  Pub- 
lie  General  Laws  of  UiIb  Slate  ia  in  these  wordB: 
"No  pernon  shall  draw  any  lotlery  or  aetl  any 
Inltery  tirket  in  Ibis  State;  norshnll  any  person 
sell  what  are  called  policies,  ceitilleates  or  any- 
thing by  which  tbs  vendiir  or  olhcr  petson 
promises  or  gunrantee*  that  any  particular 
number,  charucter,  ticket  or  cerliflcaleahall,  in' 


any  event  or  on  the  happening  of  any  contin- 
geikcy,  enllile  the  purchaser  or  holder  to  re- 
ceive money,  properly  or  evidences  of  debt." 

Section  178  of  the  same  article  provides  that 
"all  devices  and  contrivances  designed  to  evade 
the  provfsiona  of  the  preceding  seclioa  shall  be 
deemed  oScnaes  at^cinat  it." 

Seclion  nu  makes  iirovUinn  for  ptmishiog 
anyone  Mho  may  keep  a  house,  Oitlce  or  olber 
place  for  tlie  purpose  of  aellin|;or  barterlof 
any  lottery  ticket,  policy  certtflcnie  or  any 
other  thing  by  which  ihe  vendor  or  other  pcr- 
Eon  promises  or  guaranieea  that  any  particular 
number,  character,  ticket  or  ceriiticate  sliall  In 
any  event  or  in  the  happening  of  any  coutlu- 
gency  in  the  nature  ol  n  Intlery  entitle  the 
purchaser  or  holder  to  receive  muuey,  properly 
or  evidence  of  debt. 

The  next  section  punishes  the  owner  of  any 
house  for  permitting  It  to  be  amd  "as  a  place 
for  selling  lottery  tickets  or  an r  of  ihe  thlnra 
ia  the  nature  ttiercuf  meulioued  In  the  piec^- 
iagseclion." 

The  appellant  wta  fnrtlcted  In  fTie  CrIminaJ 
Court  of  Baltimore  fir  violaiing  liii-se  Lottery 
Laws  of  the  State.  The  first  count  cliareea  the 
appellant  with  aelling  to  Bernard  U.  Wfnckler 
"a  lottery  ticket."  The  second  count  charges 
the  sale  of  a  "lotlery  policy."  The  tliTid 
charges  the  sale  of  a  "lotierir  certiScaie."  The 
fourth  count  charges  him  wilh  selling  "a  cer- 
tain thing  by  which  tho  vendor  thereof  prom- 
ised that  a  particular  number  should,  on  the 
happening  of  a  conlioj^ncy  in  the  nature  of  a 
lottery,  enlitle  the  holder  of  said  thing  to  fB- 
celve  mone^  contrary  to  the  form  of  the  Act  of 
Assembly  m  such  case  made  and  provided," 
eta  Other  counts  charged  him  wilh  keeping 
"a  room,"  "a  place,"  "a  house,"  for  the  sale  of 
auch  thinga,  and  for  permitting  lucb  room, 
place  or  house  to  be  kept  for  such  purpose. 

No  question  arises  upon  the  form  or  suftl- 
clency  of  the  indictment.  The  appeal  presents 
but  a  alngle  queatlon, whether  cerEain  evidence 
was  properly  adniltied  by  the  trinl  court  in 
support  of  any  of  tliuse  charges  agomat  Uie  ap- 

The  caie  was  tried  before  the  court  without 
the  aid  of  a  jury,  and  the  only  exception  in  the 
case  U  to  the  admission  of  the  testimony  set 
out  in  the  exception  which  was  objected  to  en 
mntte.  The  nilness  tesUfled  that  the  appellant 
sold  to  tilm  for  the  sum  of  {US  an  Inairument 
called  BO  "Austrian Government  Bond,"  whicb 
provides  that  the  Austrian  government  nill 
pay  to  its  bearer  (be  principal  aum  of  lOO 


Soim.—LaltmTi  KKemu  iellnA 

See  nrte  to  Tellowstone  Kit  v.  Stale  (Ala.)  T  Ik  11. 
A.  WK  People  v.  EUlott  (HIah.)  3  U  R.  A.  KB, 

A  lotterr.  within  tb«  meanina  of  statutes  asalnat 
oarrylng  on  lotierlea.  embraoea  only  achemea  la 
whioh  a  Taluable  ooiiaideiatlon  of  some  kind  Is 
inld  dliecll;  or  ladlreotlf  for  the  chance  to  draw 
a  prlie.  Vellowsuine  Kit  v.  BMte  tAla.J  T  L.  U.  A. 
■S.  II  Alb.  L.  J.  sn& 

DlitrlbuUng  prim  by  lot  or  chance  to  holders  of 
tloketa  given  away  la  not  (arrjing  on  a  lottery,  al- 
though tt  ma^  t>e  done  with  the  view  of  drawing  a 
large  crowd  together  In  tlie  hope  of  pmflt  troin 
eL.R.A. 

See  also  31  L.  R.  A.  762,  835. 


such  of  tbsni  as  may  chooiie  to  buy  medldnee  from 
Che  distributor,  or  tlokeU  to  performances  gtven 
by  him.  or  to  pay  for  seats  In  the  tent  where  the 
prises  are  selected,  where  no  pnvnient  ror  any  pur- 
loiidluou  of  reoeiviug  a  prue. 


The  game,  practiced  tn  at d  of  fn  Im  and  oharlHes, 
of  voting,  with  tickets  iiurubimvu  Ht  himI  prWea, 
for  oandldales.  of  whom  one  In  whose  name  the 
moat  tickets  are  voted  Is  to  receive  aome  arUol*' 
which  the  whole  numtMr  of  tickets  pay^  for.  Is  not 
Illegal,  either  under  the  statute  or  at  common  law, 
in  Maine.  Dion  v.  St.  John  BapUaie  Soolety  tMe.> 
Feb.ll,UeCL 
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Uasylahd  CotJBT  OF  Affkau. 


gulden  (AiistHiiD  value)  In  accordance  'Wilh  its 
condf  Uoo  act  forth  on  Itie  back  ot  tbe  iDslramen  t, 

togetlier  wiib  one  flrtli-parl  of  aay  aurh  aura 
of  money  aa  muy  be  allotled  lo  tba  prize  num- 
ber of  tlio  bond,  and  whicli  aum  must  amounl 
lo  at  least  130  suli'eii  (Austrian  value)  wiih  in- 
jiinll;  on  the  botid  until  tbeaame 


It  tbr  re 


eperra 


tperai 


and  by  the  riilea  and  rcpulaliona  concemiug 
Ibe  drnwin;  and  TedcmjitioD  of  tbese  bonds, 
lndor!i<?it  oa  tbe  fnslniincDl  in  qtiestion,  it  is, 
in  sulistauce,  provided  that  the  btijids  I^ued  on 
the  loi.D  of  March  15,  1800,  are  divided  lulo 
20,000  equal  series,  and  ench  aeriea  lo  the 
amount  of  10,000  gulden  ia  subdivided  into 
tncDtv  numbers,  murked  from  1  to  20.  £aeh 
of  the' bonda  contains  on  its  left  heading  tbe 
numl;er  oF  Ibe  series,  and  on  its  right  its  prize 
number;  Ibe  drawiog  of  the  series  numbers  it 
is  provided  sball  take  plaec  on  the  first  day  of 
ycbrunry  and  Aufiust  ia  each  year;  thul  of 
the  prize  number  ou  the  first  day  of  Alay  and 
Ibe  second  day  of  November  in  each  year.  For 
tbe  purpose  of  the  drawing  of  tbe  series  20,000 
numbers  are  deposited  in  a  wheel  from  which 
ilie  fixed  numl}cr  of  series  to  be  leducmed  for 
the  half  year  is  drawn. 

Tbe  series  numbers  so  dnwn  are  then  de- 
posiied  in  a  aceond  wheel  to  await  tbe  next 
druwitig  of  piize  numbers.  On  tbe  day  when 
tbe  druwing  of  prize  num1>erB  lakes  pince 
twenty  Dumbers,  from  1  to  20,  are  deposited  in 
a  sepiirate  wheel,  whereupon  the  wheel  where- 
in tbe  scries  cumbers  aredepo'ited  is  unlocked, 
and  one  number  drawn  therefrom.  This  num- 
ber designates  tbe  aeries  of  the  bond  which  Is 
entitled  to  the  bigbest  prize.  Tbereupon  tbe 
number  from  tbe  wheel  containing  tbe  twenty 
prize  numbers  is  to  be  drawn,  and  tbia  ntitn- 
ber  designates  the  bond  which  ia  entitled  to 
tbe  higbest  prize.  In  this  manner  the  draw- 
ings are  to  be  continued  until  all  tbe  prizes 
above  600  gulden  are  exhausted.  All  other 
bonils  receive  Ibe  principal  and  inlereat,  twenty 


perci 


n  addiii 


At  every  drawing  tbe  following  prizes  are 
drawn:  first  one  ot  300,000  gulden,  one  of  51),- 
000  gulden,  one  of  29,000  gulden,  two  of  10,- 

000  puldcD.  fifteen  of  S,000  guldea,  and  thirty 

01  1,000  gulden.  Diawn  bonds  aie  to  be  paid 
Ihiee  monlba  after  the  drawing.  The  bolder 
of  a  bond  receives  in  any  e»ent  the  face  value 
thereof  with  inlereat  at  live  per  ceut  up  lo  tbe 
drawing  and  a  premium  prize  of  twenty  per 
cent.  He  baa  also  the  chants  to  draw  one  of 
Ibe  highest  prizea.  Tbe  chance  varied  from 
60,000  to  200  »;ulden.  This  alatement  of  (be 
offer  is  in  the  liill  of  excepliiina,  and  the  trans- 
lated bond  furnished  tbe  court  does  Dot  ma- 
terially vary  tbe  statemenl. 

Our  Statute  allows  the  sale  of  nnthiog  which, 
on  the  bappcningof  a  contingency  in  Ibe  nat- 
ure of  a  lottery,  brings  pecuniary  t)enefit, 
which  would  not  beonjuyed  but  for  thechance 
falling  lo  tbe  bolder.  Courts  are  required  by 
aection  184  to  construe  tbe  provisions  liberailj 
in  order  to  reach  and  suppress  the  evil,  and 
Ibey  are  required  lo  hold  "anything"  to  be  a 
lottery  ticket  which,  on  tbe  happening  of  sucb 
jntingency  In  tbe  nature  of  a  lottery, 


mj  device  whereby  money  or  any  otber  thinr 
is  lo  be  paid  or  delivered  on  tbe  happening  of 
any  event  or  cmtingencv  Id  tbe  nature  of  a 
lottery  to  be  a  lottery  ticket,  Tbe  same  view 
ia  reiterated  in  BnyUnd  v.  State,  00  Md.  512. 
Every  possible  phase  of  aucb  transaction  seemi 
lo  have  been  provided  against  in  our  Statute, 
Section  It)3  of  article  37  of  the  Code  provides 
tbat  these  sections  relating  to  lotteries  aball  ap- 
ply to  all  lolleries,  "wbetber  authorized  by 
any  State,  District  or  Territory,  or  by  any  for- 
eign country,"  This  provision  effectually  dis- 
piiscaof  tliecoDlenlion  thalihe  word  "person'' 
in  the  Statute  does  not  include  a  sovereign 
Slate  or  country.  The  Statute  provides  tbat  it 
shall. 

Webster  defines  a  lottery  to  be  "a  disiribu- 
tlon  of  prizes  by  lot  or  chance,"  and  Worcester 
snys:  "It  is  a  atstributlon  of  prizes  and  blanks 
by  chauee:  a  game  In  which  small  sums  are 
ventured  for  the  chance  of  obtaining  a  larger 

It  baa  been  atrennously  and  ably  contended 
that  becaiiK  there  are  no  blanks  in  tbe  wheel, 
but  something  of  value  niusl  always  come  lo 
tbe  holder  of  anv  particular  number,  it  la  »•> 
lottery  ilchel.  Such  does  not  seem  to  he  th« 
Ic^l  scceplatlnn;  and  under  otir  law  It  cer- 
tainly cannot  be. 

In  HuUy.  Miitfjlet,  Bfl  K  T.  434,  it  ts  aaid: 
"Where  pecuniary  considernlion  ia  paid  and  it 
la  determined  by  lot  or  chance,  according  lo 
Fome  seheme  held  out  to  the  public,  what  aod 
how  much  he  who  pays  tbe  money  is  to  re- 
ceive for  It,  that  ia  a  lottery."  Something  very 
inconsiderable  could  be  aubstiluted  for  tb9 
blank,  if  the  defendant's  argument  was  sound, 
and  this  would  cniirely  dcsiroyila  churacleras 
a  lottery.  Its  vicious  character  would  be  en- 
tirely purged  by  sucb  substltutinn.  Our  8tat> 
ute  certainly  probihiia  such  evasion  and  pre- 
vents a  ruling  which  would  sanction  sucti 
evasion  or  make  it  possible.  Tbe  law  of  this 
State  for  tbe  purpose  of  preventing  tbe  mis- 
chiefs lotteiies  are  tliougbt  to  produce  ma kfS 
anytbiog  partaking  of  tbe  nature  of  a  lottery  a 
loltery.  It  has  been  vigorously  argued  that 
because  the  money  ventured  must  all  coma 
back,  with  interest,  so  that  there  can  be  no 
final  loss.  It  cannot  be  a  lottery,  even  within 
the  meaning  of  our  law.  At  some  uncertain 
period,  deiermloed  by  the  revolution  of  » 
wheel  of  fortune,  tlie  purchaser  ef  a  bond  doca 
get  his  money  repaid;  but  we  do  not  think  this 
deprives  the  thing  of  its  evil  tendency  or  rnbs 
it  of  its  lottery  semblance  and  features.  The 
inducement  for  investing  in  such  bond  is  offered 
of  getting  some  "bonus,  large  or  small,  in  tbe 
future  soon  or  late  accordini;  to  the  chaocea  of 
the  wheel's  disclosures.  Tbe  investment  may 
run  one  year,  or  It  may  run  thirty  years,  ao- 
cordin"lo  the  decision  of  the  wheel.  It  cannot 
be  salotbla  is  not  a  species  of  gambling,  and 
that  it  does  not  tend  in  any  de^ee  to  promo t a 


olber"metbod  of  aeltling  a  contingencv.  It 
certainly  cannot  be  said  tbat  it  la  not  In  the 
"nature  of  a  lottery,"  and  that  it  has  no  ten- 
dency to  create  deara  for  other  and  more  per- 
nicious modes  of  gaming.  Our  Statute  aot-a 
not  JuRtIfy  a  court,  eipresaly  directed  lo  bo  con- 
strue tbe  law  as  to  prevent  every  possible  eva- 
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■ion,  whetbcr  deelgacdlj  oi  accideotally 
adopted,  in  deciding  a  tliiQg  U  Dot  a  lotterv, 
■iiDpl}  because  Ihere  can  be  no  losa,  when  there 
may  be  very  large  coaliogent  gaioai  or  tKCauae 
It  iHcka  Rome  element  of  a  lottery  acoordtag  to 
aome  particular  dicliooarj's  JeflDilion  of  one, 
nhea  ll  lias  all  tlie  otiier  elements  nitb  nil  tlie 
pemlcioua  tendencies  whtctt  the  State  Is  seek- 
ing to  prevent.  Striking  at  tba  root  of  tbe  evil 
and  to  prevent  all  lla  possible  miscblefs,  Ihe 
Statute  Lays  down  a  diJferent  rule  from  that 
applied  to  tbe  construction  of  otber  criminal 
•tatules,  wbicb  la  a  rule  of  strtcl  conslruclioD. 
Imtead  of  that  rule  tbe  law  says  tbis  Stalute 
la  lo  be  construed  liberally  In  order  to  prevent 
tbe  Introduction  and  useof  an^iuK  in  tbe  nat- 
ure of  a  lottery,  for  the  making  01  money  oi 
•ecurlng  property. 

The  case  of  A'oAn  y.  KoOtier,  D6  N.  T.  B62. 
vaa  a  civil  suit  under  tbe  New  Tork  Statute 
to  recover  double  tbe  amount  paid  by  plaintiff 
for  a  bond  exactly  like  tbe  one  here  involved, 
and  does  decide  Ibat  It  did  not  fall  under  tbe 
condemnation  of  the  New  York  Htatuieiand 
the  Shobert  Cote,  70  Cal.  032,  follows  it  in  con- 
struing tbe  California  Blatule. 

We  have  examined  tbe  Statutes  of  those 
Stales,  and  do  not  think  those  cases  can  or 
ought  ^.o  control  us  in  Ibe  construclion  of  our 
Statute,  wbicb  la  so  essentially  different  from 
both  the  New  York  and  the  CalifomiR  Lan. 
Even  upon  tbe  New  York  Stslute  we  think 
tbe  reasoning  of  Jv^  Davis  in  the  supreme 
court.  In  fo/in  t.  KoelileT;  SI  Hun,  405-470, 
more  convincing  and  sounder  than  that  of  tbe 
appellate  court  which  reversed  tbe  aupreme 
court's  decision  in  tbe  case;  and  we  approve  the 
reasoning  of  the  supreme  court.  Our  State 
baa  such  a  well-deflned  policy  respecting  lot- 
teries and  regards  Ibem  or  anything  in  tbe  nat- 
ure of  them  so  detrimental  to  public  and 
private  morals,  and  so  much  in  tbe  way  of  the 
certain  andt-ubslautialthnftof  its  citizens,  that 
It  has  forbidden  tbe  dealing  In  anything  par- 
taking of  their  nature.  It  has  eiprF«sTy  In- 
cluded, as  we  have  already  noted,  anylbing  of 
that  nature  authorized  by  other  Slates  and  for- 
eign (rovernmenls.  Its  <! lenity  and  laws, 
therefore,  ought  to  be  upheld  unless  the  law 
be  plainly  violation  of  coastilutional  obliga- 
tion or  treaty  and  alipulatlon.  We  cannot  see 
that  our  law  is  so.  It  is  Cruethe  Austrian  gov- 
ernment bonds  are  vendible,  and  ought  In  be 
treated  aa  otber  articles  of  commerce,  as  a  rule; 
but  when  those  bonds  are  coupled  with  condi- 
tions and  Blipuletiona  which  change  their  char- 
acter from  simple  government  bonds  for  the 
payment  of  a  rerlain  sum  of  money  to  a  species 
of  lottery  ticket  which  falls  under  thecoodem- 
nation  of  our  Statutes,  it  must  be  classed  as  its 
conditions  characterize  It,  and  then  it  is  not 
vendible  under  our  law,  and  it  does  not  violate 
constitutional  provision  or  a  treaty  slipulatlon 
to  so  bold.  All  tbe  decisions  of  Ihe  supreme 
court  make  a  saving  In  favor  of  police  regula- 
tions, as  within  conmitutional  authority.  Such 
bonds  as  ibis  should  be  no  more  protected  In 
tbeir  sale  than  diseased  meat  or  diseased  cattle, 
which  no  one  would  contend  could  not  ana 
should  not  be  resiticted  and  punished.  Tbey 
ara  property,  of  course,  and  tbeir  possession 
would  be  protected,  and,  if  disturbed,  the  law 
would  redrua&  So  it  would  be  with  Louisiana 
8L.R.A.  i 


lottery  tickets,  which  are  confessedly  not  sal- 
able;  and  such  bonds  should  be  no  moM  pro- 
tected In  sale  than  the  lottery  tickets,  pureand 
simple. 

The  case  tiaa  been  argued  as  If  this  defend- 
ant was  charged  to  be  and  is  an  Austrian  sul>- 
ject,  and  entitled  by  treaty  stipulation  to  aell 
ami  dispnse  of  hia  property.  He  la  not  so 
charged  to  be.  and  If  he  was,  he  would  have 
to  be  treated  exactly  as  if  he  were  a  citizen  of 
the  United  States  and  the  Stale  of  Maryland. 
The  criminal  laws  operate  alike  and  equally 
upon  residents  and  nonresidents.  As  a^ Aus- 
trian he  could  not  sell  lottery  tickets  In  U» 
Louisiana  lottery,  although  be  might  own  them, 
with  any  more  immunity  and  right  than  one 
of  our  own  ciiizens.  Constitutional  provlsiona 
and  treaty  stipulations  never  could  have  been 
intended  lo  prevent  a  State  from  forbidding 
that  which  was  deemed  Injurious  lo  lis  people. 
We  think  tbe  evidence  excepted  to  waa  prop- 
erly admitted.    The  ruling  will  be  affirmed. 

Suling<0rmedandeauM  rmtanded. 


Charles  H.  AITDEBSON. 


e.  skill  and  dill. 


NcnH.— Carriers,-  duty  te  ia»  can  for  ta/tty  o/  pa*. 


Id  regpect  to  cairrlny  piiiiiigers  a  railroad  com- 
paoyls  t«uDd  to  eieralse  all  the  care  and  skill 
wblob  bunuui  prudenoe  and  ovarslKbt  oon  suc- 
frest  %o  BBOUTB  thB  anlet;  of  lu  passeoKei*. 
Ulabola  v.  Manhattan  E.  Oo.  fli  N.  Y.  8.  B.  IW. 

Tlie;  are  tjound  to  use  the  best  preoautlona  Id 
known  piuDtJOBl  use,  to  secure  the  mletj  of  Cbetr 
paasen^iv;  and  tlila  ii  Itia  measure  of  Uielr  du^ 
nhethec  thCT  carry  them  on  freight  or  mixed 
trains,  or  on  ezcluaJvely  paMengw  trains.  Ovlatt 
V.  Dakota  Cent.  R.  Co.  (Hhinj  May  19.  ma. 

Hiiey  are  tjound  to  keep  the  platforms  at  their 
paasenicer  staliODB  In  a  sale  oondltlon  for  persona 
to  enter  and  leave  the  oars;  and  failure  lo  do  so 
will  render  tbe  compon]'  liable  to  persons  Injured, 
without  fault  on  tboir  part,  on  accounl  of  the  do. 
feet.  Bee  nols  to  Pennsf  Ivanla  Co.  v.  Marleo  (Ind.) 
TL.H.A.aST. 

All  that  Is  required  of  a  carrier  to  overthroir  tbe 
presumption  of  neglltrenoe  on  Its  part,  arisliig 
tti  rough  injury  to  a  paannger,  and  to  exoiwrate  It- 
self from  liability,  Is  to  show  that,  In  the  eonduot 
of  it*  bualneeB,  tt  bad  etaptofoi  tbe  utmost  skill, 
prudenoe  and  alronmspeetlon  praotloally  and  us- 
uaUr  Bppbed  to  railroad  eurrlng.  I.oulsvlUe,  N. 
A.  *  C  B.  Do.  V.  Jones,  T  West  Rep.  aa,  loa  ind.  set. 

A  railroad  company  Is  liable  for  aotual  damages 
for  falling  to  amiouuoa  or  give  notloe  In  some  way 
of  the  siaUoD,  and  to  stop  Its  train  loog- enough  for 
a  passenger  to  get  Off  with  safety.  Donab  v.  Illi- 
nois Cent.  B.  Oo.  as  Mlaa.  U. 

It  Is  liable  if  a  reasonable  Ume  to  leave  la  not  af- 
forded tbe  passenger  and  he  Is  Injured  m  an  at- 
tempt to  allKhc  arter  It  has  started  and  while  la 
motion.  If  he  does  not,  In  getting  off.  loour  a  dan- 
ger obvious  to  tha  mind  of  a  reaaooabla  man.  Obo- 
trel  B. «  Bkg.  Oo.  V.  Hllee.  88  Ala.  XU. 

Thafaotthattheoonduotor  dtdnot  know  tl 


BOW  that  a 


Uabti>hd  Codrt  or  Appeals. 


Jons. 


BCHm,  eonsMent  with  the  nature  of  Ibelr  biwl- 
a^M,  in  providing  safe  and  eonv^ileiit  mod«a  o£ 
■oo«>«  to  tbelTtraliu  and  of  departure  from  tfaeni. 

8.  Whttrs  »  p»uenKer  it  l^jored  while 
attempting  to  aJlcht  Cram  a  train  at  a 
nwulor  Btatlon,  bj  another  train  beloafrlug-  to  the 
■ame  carrier  and  In  abarKO  of  lU  aervauta.  wMob 
run*  past  tbealatlon  platform  while  the  panen- 
Ren  nf  tbelonnertroloare  being  received  and 
dlscbarged,  the  oarrler,  to  lelleve  imelf  from  IlEk- 
blllty  for  damages,  must  ghow  that  It  used  the 
deicree  of  care  which  the  law  Imposed  upon  It. 

8.  Tbe  existeace  of  negligence  ceaaot  be 
determlDsd  u  a  matter  ol  law  uolera  the  lofer- 
enoe  of  It  from  the  faota  1«  oertoln  and  laconlro- 
vertlble. 

4<  Wbettaep  or  not  a  paaaenger  was 
Knllty  of  negligence  who,  in  the  nlsht,  after 
Uie  nsDM  of  hl«  atBilou  bad  been  called  and  tbe 
tnin  stopped,  Bttemcied  to  allgbt  from  the  car, 
to  a  queaUou  for  the  Jury,  althoueh  tbe  car 
Hopped  before  reachlnK  the  platform,  wblch  taut 


he  might  have  discovered  by  looking  for  tbe  Na- 
tion llKhtB,aDd  bed,  alter  a  momentary  pause, 
begun  to  move  agsin  slowly  before  he  mode  tbv 
attempt,  at  least  If  there  is  nothing  to  show  thnt 
be  knew  the  purpose  of  the  renewed  movement 
of  the  train. 
B,  A  paaaenger  la  Jtutlfled  In  ajwomlng 
that  DO  train  will  be  permitted  to  pessaetatlDoaC 
whloh  a  passenger  tinln  has  slopped  for  tbe  di»- 
oharge  and  receipt  of  passengers  In  such  manner 
astololerferewlthtbetn;  heQoe  he  cannot  be  held 
guilty  of  oontribuCory  negligence  aa  matter  of 
law  because  he  failed,  before  lc«Wns  the  car  oo 
which  he  was  traveling,  to  look  out  for  an  ap- 
proiicbing  troiu  by  which  be  was  InJuroiL 

tHeSurrif,  3^  dtnenls,) 
(June  IB,  leudL) 

APPEAL  b^  defendaut  from  a  Judgment  of 
the  Circuit  Court  for  Cecil  County  in  f»- 
vor  of  pklntilt  tn  an  aclioD  bixtu^bt  to  recover 


pMwnger  InteaOed  to  leave  the  oar,  and  did  notsee 
him  leaving  It,  does  Dot  ezouse  the  company  for 
not  giving  auob  passenger  reesonahle  time  to  get 
olt  tbe  train,  unlasi  he  was  so  situated  at  to  con- 
oe^  himself  from  the  conductor's  observatloa. 
HcDooald  V.  Long  bland  It.  Co.  US  N.  Y.  US. 

U  afters  train  stope  at  a  station  a  pasenger  re- 
molnsln  his  seatatter  a  reasonable  opportunity  to 
get  up.  It  Is  not  neoCBBarlly  uegllgeDoe  for  ibe  oon- 
duotor  to  assume  tbat  he  did  not  Intend  to  leave  at 
that  station.    IbUL 

Calllog  tbe  name  of  s  itaUon  and  atopptng  tbe 
train  toon  af  ler  to  take  a  side  traolc  while  another 
train  panes,  will  not  make  tbe  carrier  liable  tor  In. 
Juries  to  a  paaseDger  who  attempts  togetoffatthat 
plaoe.  where  all  the  surroundings  Indicate  that  It  li 
not  the  proper  place  for  aJtghdng.  Hmlth  v.  Geor- 
gia Pac  E.Oo.7L.B.A.8aS,W  Ala.  ES8. 

A  railroad  oompaay  cannot  be  held  liable  for 
fallura  of  Ita  train  to  come  to  a  full  stop  at  a  sta- 
tion where  a  passenger  alights,  wbera,  before  the 
train  hasstopped,  another  passenger  pulls  the  bell 
<  rope,  oaualng  It  to  acquire  speed  agalii,  the  allgbt- 
Ing  passenger  being  aware  of  such  acClon  and  of 
Ita  effeot.  Himnlppl  *  T.  B.  Ool  v.  Harrison,  ee 
Hias.UB. 


nlty  to  get  off  ^e  train  before  It  starts,  and  bla  01 
■Ion  to  retain  bold  upon  the  railing  at  tbe  moment 
betoaboutui  step  from  the  oar  onto  the  platform 
Of  the  station  la  not  a  ground  for  Imputing  negli- 
gence to  him.  MQl>ODald  V.  Loog  Island  R.  Co.  lis 
N.  Y.  SM. 

A  passenger.  In  attempting  to  alight  or  Jump 
from  a  moving  train,  may  be  Justified  In  a  particu- 
lar case  In  relying  upon  the  superior  knowledge  of 
tbe  oooduclor  as  to  the  speed  or  movements  of  tbe 
train  and  other  otroumstoncea.  In  following  his  dl- 
roctloDS,  partloularly  when  notlfled  to  act  prompt- 
ly to  prevent  being  carried  beyond  the  station. 
Jouea  V.  Chicago,  U.  A  St.  P.  B.  Oo.  (Ulnn.j  Deo.  to, 


r  advise  a  passenger 


U8». 

For  a  oonductor  to  notify 
to  leave  a  train  while  In  moaon.  under  dreum- 
atances  likely  to  expose  him  to  aocldent  or  injury, 
la  negligence  and  unwarrantable  conduct.    Ibid, 

A  passenger  who  suaialued  no  Injury  by  Jumping 
from  a  train  wbiob  failed  to  stop  at  a  flag  station. 
where  he  had  Instructed  the  oonducIoTto  stop,  can 
rooover  nominal  damagea  only.  Kansas  City.  H. 
A  &  R.  Oo.  v.  Flte  I  Hits.)  Jan.  n,  1890. 

Exemplary  damngta  cannot  be  recov«red  of  a 
rsUroad  company  for  fallura  ' 
8L.R.A. 


notioe  of  a  station  and  to  slop  Its  tratitt  long 
enough  for  a  panenger  to  alight  with  saf^y,  un- 
less such  action  la  acoompanled  by  wlllfulnais  or 
other  aggravating  oonduot.  Donab  v.  Illinois 
Cent.  B.  Oo.  «t  UlB.  U. 


It  cannot  be  said,  as  a  matter  of  law  independ- 
eotly  of  any  statuto,  that  It  would  under  all  iilp. 
oumstances  be  an  Bot  of  negligence  for  s  passenger 
to  attempt  to  aUght  from  a  moving  train.  Babao 
V.  Central  Iowa  a.  Co.  T*  Iowa,  IBS. 

But  the  attempt  on  tbe  pert  of  a  passenger  to  get 
off  from  a  oiovlng  train,  tn  the  absence  of  any  evi. 
denoe  of  necessity,  apparent  or  real,  b  oonlrlbu- 
tory  neglljronce  as  a  matter  of  law.  New  York.  I* 
B. «  W.  R.  Od.  v.  Encbes,  4  L.B.A.4a£.127Pa.31&. 

While  It  Is  (be  duty  o(  a  railroad  company  to  stop 
at  tbe  Station  and  land  a  psssraxcr  safely  andcon- 
veolently,  yet.  If  tbe  oompuiy  neglects  tbia  dutr 
and  pusses  the  station  without  stopping,  it  does  not 
Justify  s  passenger  In  Jumping  from  a  moving 
italn,  unless  expressly  iDvlted  by  tbe  empioyla  of 
tbe  company  to  do  so.  Walker  v,  Tlclisburg,  0.  Ii 
P.  R.CO  (La.irL.B.A.111. 

Where  bo  was  Impelled  to  Jump  simply  front  tats 
unvllHngness  to  be  carried  beyond  bis  destlualiOD 
he  was  guilty  of  oontrlbuiory  fault.    I'ifd. 

Unices  a  train  Is  moving  very  alowly  and  the  olr- 
cumslanoea  ara  especially  (avonible.  It  Is  prlmsk 
facie  negligence  for  a  passenger  to  attempt  to 
alight  or  Jump  from  a  moving  train.  Jones  v.  Chi- 
cago, M.  ft  SI.  P.  K.  Oo.  (Minn.)  Doe.  Mi,  ISSft 

If  a  passenger  gets  olf  of  a  moving  train  by  his 
own  volition  without  beliig  tnstruotod  to  do  so,  be~ 
Ing  left  free  to  remain  and  get  off  when  he  pleases, 
and  la  Injured  In  so  getting  olf,  he  cannot  recover 
against  tho  company.  Wbelan  v.  Qeorgls,  U.  A  Q, 
R.  Co.  IGa.)  March  1, 189a 

Negligence  of  passenyer  in  getting  on  and  OH 
cars  white  In  motion.  See  nofsa  to  Hunter  v.  Ooop- 
orelown  &  B.  V.  H.  Co,  (N,  Y.)  K  L.  B.  A.  83S:  Kew 
York.  P.  A  N,  R.  Co.  y.  Coulboum  iMdJ  1  L.  B.  A. 
Ul. 

Duty  to  land  cauenger  safely.  Bee  note  to  Ds 
Kay  V.  Chicago,  U.  A  St.  P,  B.  Oo.  lUlnn.)  t  h.B. 

A.  tSSt-,  Missouri  Pao.  R.  Co.  v.  Wortbam,  S  U  &.  A. 
S6B,not<,78Taa.KE. 

Degree  of  core  required  of  eanien  of  paaseng«ra. 
Bee  Dodge  t.  Boston  *&8.8.Co.ai..R.A.es, 
note,  148  Haas.  SOt;  OoodseU  v.  Taylor. ih.tLA.Ki, 
a  Hlnn.  EOT.   See  not<  to  CInolQnatt,  1.  St.  L  A  C 

B.  Oo.  *.  Coopsc  and.1  •  L,  B.  A.  SU. 
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d&mages  for  personal  injuries  alleged  to  have 
rcBulied  from  defendaDts  negligeace,  Af' 
firmtd. 
-  ! 

tiryan,  McSlierry,  Powler  and  Briscoe,  JJ. 

Mt.  WilllMn  J.  Jones,  wilb  Mcatrt.  John 
J.  Don»IdBOO,  Ii.  Maraliall  Haines  and 
William  Ward,  for  appellant; 

There  is  no  liability  upon  tbe  defeadant  be- 
cauRe,  under  the  ruling  in  Lemit  t.  London,  0. 
&  D.  R.  Ch..  L.  R,  U  Q,  B.  70,  71.  Ibere  was 
DO  negligence  In  stoppiog  for  an  insiaot.wbere 
tbe  plainliU  LeatiQea  he  might  have  aeeo  trhere 
be  was  if  he  had  looked. 

Tlie  plyniiS  does  not  bTing  himself  witbto 
any  of  tbe  caseB,  for  they  all  relnte  to  passen- 
errs  lenving  tbe  train  Wiiile  at  rest,  upon  tbe 
mvitaiioD  of  tbe  railtoad  company.  But  this 
man  left  the  train  after  it  had  resumed  its 
journey. 

His  ri^ht  to  recover  rests  entirely  upon  the 
cases  which  have  been  decided  of  passengers 
leaving  moving  traina:  and  no  court  has  gone 
further  llian  to  say  that  where  the  plaintiO 
looka,  and  believes  from  what  be  sees  tbat  he 
may  alight  in  safety,  he  may  go  to  the  jury, 
if  tbe  court  can  acs  that  tbe  risk  was  one  tbat 
arensoiiable  man  would  take.  Here  he  did 
not  li«k  when  be  leaped. 

Mr.  Albert  Constable  for  appellee. 

Bryan,  /.,  delivered  tbe  opinion  of  the 

Anderson  recovered  a  judgment  against  the 
apptliani,  who  was  defendant  below,  far  In- 
juries received  whilst  he  was  a  passenger  on 
i\B  railiond.  Tbe  circuit  court  left  it  to  the 
jury  to  find  on  tbe  evidence  whether  tbe  in- 
junea  were  caused  by  the  ne);Iij;cnce  of  the 
de/endont;  and  whether  the  plain  tifTa  own  neg- 
ligence contributed  to  produce  them.  Tbe  de- 
fendant conteoiled  that  tbe  rase  ought  not  to 
have  been  sulimilted  to  the  Jury;  ihat  there 
was  DO  evidence  of  negligence  on  its  part,  and 
tbat  tbe  court  ought  to  have  ruled  that  the 
negligence  of  the  piaintiB  directly  contributed 
to  tbe  injury. 

Tbe  plaiDiiS  testified  at  the  trial  tbat  be  was 
■  patweneer  in  the  defindant's  caia,  and  that 
he  left  Piiilndelpbiaon  the  night  of  the  11th 
of  January,  ISau,  having  a  ticket  which  en- 
titled liim  1o  passage  to  tbe  City  of  Chester. 
Tbat  when  Ihey  reached  this  place,  "Cheater" 
was  cHlled  out,  and  the  train  was  stopped;  that 
he  auppoai^  that  the  train  was  at  the  Chester 
depot;  Ihat  he  got  up  and  started  to  go  out, 
and  when  he  reacbetl  the  platform  the  train 
started  ni^nin;  tbat  be  thought  that  tlie  train  was 
then  leaving  Chefler,  and,  as  he  did  not  wish 
to  be  catiied  In  (be  next  atatiun,  he  slepped 
oS,  and  just  then  tbe  Philadelphia  acd  Waxb- 
iogion  expri^ss  canie  along,  and  knocked  him 
down,  broke  hia  leg  and  crushed  hia  foot.  Tbe 
train  in  wliicb  the  plaintiff  was  traveling  was< 
going  west  or  south,  and  tbe  ezpreks  train 
which  Injureil  bim  was  going  east  or  oortb.  It  I 
appeiirs  that  Welsh  Eitrett  is  at  the  east  end  of  , 
the  station  plutiorm,  and  Market  Street  is  at ' 
tbe  west  end  of  iL  The  plaintiS  testified  that 
the  train  slopped  at  Welsh  Striiet;  but  that  he 
thought  at  the  lime  It  was  at  Market  Street, 
wbitb  was  at  the  other  end  of  the  platform, 
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and  that  be  stepped  off  on  the  left-hand  side 
of  tbe  train;  lliat  at  Market  Street-,  on  the  right 
side  of  the  train,  there  are  safely  gates;  that  on 
the  east  side  of  tbe  street  they  are  four  feet 
Dine  inches  from  tbe  cara,  and  on  the  west  side 
about  twenty-four  inches  from  them;  that  the 
place  where  he  stepped  off  is  between  the  east 
and  west  bound  track,  and  is  called  tbe  six- 
foot  way,  but  be  bad  never  measured  the 
space,  and  did  not  know  its  exact  width;  that 
there  are  two  plaiforms  at  Chester  Station, 
running  tbe  whole  distance  from  Welsh  to 
Market  Streets,  ooe  of  them  on  each  side  of 
the  railroad  tracks.  He  further  lealjfied  Ihat 
whan  tbe  train  slowed  up  and  the  name  of 
"Chester"  was  called  out,  and  the  train  Slopped, 
he  understood  that  be  was  at  the  station, 
and  that  the  passengers  for  that  station  were  to 
get  off;  that  be  was  in  a  hurry  to  get  off,  u 
the  train  bad  started,  and  he  thought  that  un- 
less be  got  off  at  once  he  would  be  carried  on 
to  the  next  station;  Ihat  no  one  called  out  or 
gave  notice  that  the  train  had  not  reached  the 
atalion,  or  told  the  passengera  lo  keep  their 
seats,  and  that  he  heard  no  warning  of  any 
kind;  that  the  train  was  moving  very  slowly, 
and  be  alighted  safely  and  secure  on  hia  feet; 
that  just  as  be  got  hla  foot  on  tbe  ground,  he 
eaw  the  bendliKbt  of  a  locomotive  coming  east; 
that  be  bad  barely  time  (o  turn  around  wbea 
be  was  struck, — he  was  knocked  down,  but  he 
was  not  on  the  track.  On  cross-examination, 
he  testified  tbat  he  did  not  look  to  see  where 
be  was,  because  he  was  ao  positive  that  he  wai 
at  Chester  depot,  or  Market  Street  crossing; 
(bat  if  he  bad  locked  from  tbe  right  side  of  the 
car  forward,  he  supposed  tbat  he  would  have 
seen  the  lighu  there  (that  Is  the  station  lights); 
that  he  was  getting  off  very  near  the  middle  of 
Market  Street;  that  be  supposed  tbat  he  was 
safe  In  gelling  off  there;  that  he  had  no  chance 
to  look;  tbat  be  knew  all  about  the  location  of 
tbe  station.  He  also  tesillled  that  passengera 
get  on  or  off  the  trains  at  Cheater  Indifferently 
on  either  side  of  It;  if  they  live  south  of  tM 
station,  they  generally  get  off  on  tbe  left-band 
aide;  if  they  live  north  of  the  station  they  gen- 
erally get  off  on  tbe  right-hand  side,  except 
ladies,  who  take  (be  ri^ht-band  aide  because 
the  platform  comes  up  higher  on  that  side,  and 
tbe  step  la  shorter;  that  fully  one  third  of  the 
passengers  arriving  at  (  heater  from  tbe  eaat  get 
off  on  the  left  hand  side;  that  he  never  knew 
or  understood  that  (here  was  anv  rule  of  tbe 
Company  against  it,  and  never  heard  of  any 
nptlce  forbidding  it,  or  of  any  protest  from  any 
agent  of  the  Company  against  il;  tbat  he  knew 
that  there  waa  a  rule  of  the  delendaot  which 
forliade  trains  to  pass  a  station  when  a  train 
was  receiving  or  dUcbarging  pasaetigets. 

There  waa  other  evidence  corroborating  the 
plaintiff's  BtntementB  about  the  habit  of  pansen- 
gets  in  getting  on  or  off  the  train  on  either 
side.  One  of  tbe  witnesses  says  he  never  knew 
of  any  rule  of  tbe  defendant  which  forbade  it, 
and  never  saw  or  heard  of  any  notice  to  that 
effect;  another  witness,  a  poMci'man,  teatllled 
that  be  had  acted  aa  officer  for  the  deCeodant 

tbe  Cbesler  depot  when  their  otHccr  was  ab- 
sent; that  his  pi'actice  whs  to  help  passengers 
on  and  off  the  trains  on  either  side,  and  auch 
was  the  prai  lice  of  the  ngular  rallruud  ofBcer, 
and  that  there  was  no  rule  o(  defendant  which 
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he  vra  koew  or  beard  of  ihal  nu  Hgalnst  lear- 
ing  the  can  on  the  side  away  from  tbe  plat- 
fotm. 

Rule  lis  of  the  derendant  was  offered  aa 
•Tidence  as  follow*;    "A  train  approaching  a 
station  irbere  a  paewogeT  train  ia  receiTins  or 
diacliBrging  paxBengeiB  muat  be  stopped  befc 
reaching  Ihe  pnsei^Dger  ttalo." 

We  Ijave  not  stated  all  the  erldeoce,  nor 
have  we  slated  it  In  tlie  order  Id  which  it  was 
given  at  the  trial.  But  the  portiooa  which  we 
have  quoted  nill  suffice  to  iHuBlrete  the  judg- 
ment which  we  hare  fonacd  on  the  oueBtions 
presented  b;  this  record.  Carriers  of  po^en- 
gera  have  in  their  charge  the  lives  and  safeij 
of  the  persons  whom  tliey  undertake  to  trans- 
port, and  are  subjecled  to  a  responBlbility  pro- 
portioned to  tbe  gravity  of  the  trust  reposed 
In  tbcm.  Tbey  are  bound  to  use  the  uimost 
deicree  of  care,  skill  and  diligence  in  everything 
that  concents  tbe  safety  of  passengers;  nor  are 
tbrlrduiies  limited  to  tbe  mere  transportation 
of  them.  Tbey  are  bound  to  provide  safe  and 
convenient  moues  of  access  to  their  trains,  and 
of  departure  from  them. 

In  Oaynor  t.  Old  Oolony  A  If.  K  Go.,  100 
Ussa.  208,  It  WHS  said:  "The  plaintiff  was  a 
passenger,  and  while  that  relation  existed,  the 
defendant!  were  bound  to  exercise  towards 
him  tbe  utmost  care  and  diligence  In  providing 
afCatnst  those  injuriea  which  can  be  avoided 
by  buman  foresight.  He  was  entitled  to  this 
protection  so  long  as  be  conformed  to  the  rea- 
sonable regulations  of  the  Company,  not  only 
while  Id  tbe  cars,  but  while  upon  the  premises 
of  the  defendants;  and  this  requires  of  the  de- 
fendauia  due  regard  for  the  safety  of  passen- 
gers, as  well  In  tbe  location,  construction  and 
arrangement  of  their  ststion  buildings,  plat 
forms  and  means  of  egress,  as  in  their  previous 
traDsportaiioa."  Vitla  also  Hauet't  Com,  60 
Md.  462,  4SS. 

But  the  decree  of  care  which  ta  exacted  of 
these  carriers  is  subject  to  a  reasonable  llmita- 
tion;  it  ia  not  the  utmostand  highest  absolutetv, 
but  the  bl^heBt  which  is  consistent  with  the 
nature  of  Lbeir  business;  and  there  must  be  a 
due  regard  to  ill  necessary  requirements.  Tbe 
plaintitf  was  injured  wbifsthewasa  passenger, 
that  is,  during  tbe  lime  when  he  was  under  the 
defendant's  protection;  and  tbe  injury  was  lo- 
flicted  by  a  train  of  cars  running  on  tbe  de- 
fendant's track  and  under  the  control  and 
management  of  Its  Eervanls.  It  seems  to  us 
that  under  these  circumstances  the  defendant 
ought  lo  be  required  to  show  thsl  it  used  on  tbe 
occasion  Ihe  degree  of  care  which  (be  law  Im- 
posed upon  it;  and  that  we  mav  apply  lo  this 
case  the  language  of  tbe  late  chief  Justice  in 
WvrthingtotCt  Van.  31  JHd.  B83: 

"  The  cases  of  Sloket  v.  SaltoiiKtaa.  38  tJ.  S. 
18  Pel.  181  [10  L.  ed.  116],  and  Slodclon  v. 
fVvy,  40111,  <I14,  conclusively eHtablieb  the  law, 
that  in  such  case  (be  occurrence  of  the  accident 
is  prima  facie  evidence  of  negligence  on  the 
part  of  Ibe  defendants,  throwing  upon  tbem  tbe 
onu$  of  rebuiiing  the  presumption  bj  proving 
there  was  no  negligence.  Of  course,  uiat  can 
be  done  only  by  proving  thst  fact  and  circum- 
stances eiplsining  the  cause  of  tbe  accident 
showing  It  to  be  such  aa  could  not  have  been 

Karded  BKainal  by   the  utmoet  care  and  dil 
nee;  or  la  other  words  by  proving,  in  Ihe 
SL.B.A. 
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care  and  diligence,  not  onlyiothemauagemeat 
of  the  trains  and  cars,  but  also  in  the  structure 
and  the  care  of  tbe  track,  and  in  all  tbe  subsid- 
iary Birange  men  ts  necessary  to  the  safety  of  tho 
passengers.'" 

But  the  question  still  remafna  whether  the 
plaintiff  by  bia  own  negligence  contributed  ts 
ihe  production  of  the  injury.  Before  we  ex- 
press an  opinion  on  this  point,  it  is  fit  to  lako 
into  view  tbe  incidents  of  tbe  entire  trnnsaction. 
As  the  train  approached  the  City  of  Chester,  it 
slowed  up;  tbe  name  "Chester''  was  then  called 
out,  and  the  train  stopped  at  the  eastemend  of 
the  station  platform;  the  plaintiff  started  to 
leave  the  car  in  which  he  was  tr^elin^,  but 
when  be  reached  tbe  car  platform  tbe  Irain  bad 
commenced  to  move  on  slowly;  nevertbeless  ha 
stepped  from  tbe  car,  and  was  immediately 
struck  by  a  train  coming  from  tbe  oppi>siie  di- 
rection. If  he  had  looked  ahead  before  he  left 
the  step  of  Ihe  platform,  he  would  have  seen  the 
light  of  tbe  advancing  train,  and  could  hav« 
avoided  the  daoger.  It  Is  dilUcult  to  see  why, 
after  tbe  speed  was  slackened,  the  name  of  the 
slalion  wascalledoutand  the  train  was  slopped, 
unless  it  was  intended  that  tbe  passengers  for 
that  place  should  alight.  The  passenger  who 
should  draw  this  conclusion  cannot  be  consid- 
ered  as  forming  an  opinion  which  no  reason- 
abls  man  could  entertain.  The  evidence  doe< 
not  Inform  us  why  the  name  was  called  out, 
and  why  tbe  train  was  stopped,  unless  ihLsnaa 
the  purpose;  nor  does  it  show  why.  after  a  mo- 
mentary pause,  it  afterwards  slowly  proceeded. 
If  the  discovery  of  the  approaching  train  (Mused 
any  change  of  purpoee  on  tbe  pari  of  tbe  con- 
ductor, it  would  have  been  reasonable  lo  coq> 
muniCBle  this  change  to  pusscn^ers,  whosa 
safety  might  be  affected  by  it.  If  any  reaaoo 
bad  been  made  known  to  tbe  plaintiff  (or  tho 
stoppage  of  tbe  train,  and  the  announcement  of 
tbe  name  of  tbe  alatioD,  we  vould  have  had 
more  light  on  the  nature  and  character  of  bis 
act  But  without  some  aid  of  this  klud.  we  ar« 
unable  to  say  that  tbe  ioference  of  neEllgenca 
his  part  is  certain  and  incontrovertible,  and 
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He  made  bis  exit  from  the  carla  safety,  bat 
WHS  immediately  conf  rooted  by  a  great  danger. 
If  he  bad  iook^  forward  he  mtght  have  seen 
and  avoided  il.  But  here  we  niusi  bear  in  miod 
the  circumstances  attending  his  csiL  from  th« 
cars.  He  wos  getting  off  at  a  place  which, 
with  the  knowledge  and  perml)»ion  of  the  de- 
fendant, was  babttually  used  for  this  purpose; 
and  he  knew,  moreover,  that  It  waa  tbe  do- 
fendant's  duty  to  use  all  possible  cere  to  make 
this  place  safe  for  him.  And  he  knew  that  by 
a  special  rule  it  had  declared  that  when  hia 
train  was  discharging  paasengera,  any  ap- 
proaching train  must  be  stoppoa.  and  not  ba 
allowed  to  reach  it.  Now,  aaauminK  that  h« 
supposed  that  he  was  to  be  discharged  as  a 
passenger  at  that  place,  be  would  necessarily 
and  unavoidably  infer  that  he  would  be  safe, 
if  tbe  Railroad  Company  observed  this  rule. 
Undoubtedly  be  bad  a  right  to  assume  that  this 
rule  would  be  enforced,  and,  relyiog  upon  tha 
aSBuranoe  guaranteed  hy  the  rule,  he  waa  dia- 
peneed  from  tbe  necessity  of  using  the  degie* 
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of  care  ordinarily  required  of  pereooB  wbo  go 
on  or  near  raiiroEkd  tracks.  This  was  decided 
In  Baltimore  d  0.  R  Co.  y.  Slatt,  60  Md.  448. 
In  Ibat  CBMQ  a  passenger  was  killed  at  a  railroad 
■tatloa  wbile  attempttog  to  crosi  a  track  od  bis 
way  from  one  train  <o  another.  Tbe  question 
was  on  the  degree  of  care  wblcb  be  nas  bound 
to  use.  Tbe  circalt  court  refused  an;  instruc- 
tion prajed  by  tbe  railroad  company  to  the 
dTect  tbat,  U  the  deceased  left  a  place  of  abso- 
lute snfeiy  and  voluutaril;  went  on  the  track 
Id  order  to  boai'd  a  passenger  train;  and  tbat  if 
by  the  exercise  of  ordinary  care,  caution  and 
prudence  on  bis  part,  he  could  have  known. of 
the  danger  of  attempting  to  cross  the  track,  or 
of  beinDonlt  for  any  purpose  at  that  time;  end 
that  If  ne  did  not  eserciae  such  care,  caution 
and  prudence, — Iben  he  was  guilty  of  contrib- 
utory negligence.  This  court  decided  that  the 
prayer  was  properly  refused. 
In  a  very  clear  and  well-reasoned  opinion,  the 

E resent  chief  justice  pointed  out  the  distinction 
etween  the  obligations  of  passengers  In  ibis 
regard  and  other  persons,  not  sustaining  this 
relation  to  tbe  carriers.  He  says:  "In  leaving 
tbe  train  from  Hagerslown,  at  the  station,  ana 
in  cros&Ing  over  tbe  intervening  track  from  one 

Elatform  to  tbe  other,  in  orderto  take  tbe  east- 
ound  train,  tbe  deceased  might  well  assuoie 
that  the  defendant  would  not  expose  him  to  any 
danger  whicb.  by  the  exercise  of  due  rare, 
could  be  aTolded,  And  though  tbe  deceased 
himself  wajs  required  to  exercise  reasonable 
care,  yet  we  may  suppose  that  bis  watchfulness 
was  naturally  lessened  by  bis  relianca  upon  tbe 
faithful  observance  by  the  employers  of  the  de- 
fendant of  such  precautionary  rules  and  reg- 
alationB.aB  would  secure  to  passengers  a  sate 
transfer  from  one  train  totheotber.  And.  ex- 
cept in  the  presence  of  immediate  apparent 
danger,  he  was  authorized  to  act  upon  such  to- 
Uaoce.  For  tbe  general  rule  tbat  applies  in  or- 
dinary cases  of  parties  crossing  railroad  tracks, 
Ukat  they  should  stop,  look  and  listen  before 
nakitig  the  venture,  does  not  apply  tn  a  case 
Hke  the  present  In  such  case  as  this,  tbe  rule 
ia,  BB  established  by  a  number  of  well-consid- 
ered cases,  that  the  passenger  of  the  railroad  is 
Stifled  in  assuming  tbat  the  company  has,  in 
ibe  exercise  of  due  care,  so  regulated  its  traine 
tbat  tbe  road  will  be  free  from  interruption  oi 
obstruction  when  passenger  trains  slop  at  ■ 
depot  or  station  to  receive  and  deliver  passen- 
gers." BaUimora  AQ.R.O0.  v.  8U1U,  60  Md. 
408. 

And  in  dealing  with  the  prayer  which  we 
havequotcd,  be  says:  "Itentirelytgnoiedthe 
fact  that  the  deceased  was  a  passenger,  anil  was 
entitled  to  the  protection  of  a  passenger  in 
passing  over  the  intervening  track  to  board  the 
train  toat  was  to  take  htm  on  his  way  to  Fred- 
erick. It  required  of  thedeceased  the  exercise 
of  care  and  caution  to  ascertain  whether  there 
WQsdangerof  a  passing  train  before  attempting 
lo  cross  the  track  to  board  tbe  train  that  be  was 
required  to  take;  where.BB  he  was,  unless  he 
suw  or  knew  of  the  approaching  train,  ]usilfled 
in  acting  upon  tlie  implied  assurantw  tbat  ■"' 
tnin  would  be  allow^  to  pass  the  station 
ohslruct  the  transfer  of  passengera  from  one 
train  to  another."    SO  Md.  4eS. 

We  do  not  see  how  we  can  hold,  as  matter  of 
law,  that  the  plaintiff  was  guilty  of  contrib- 
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n  which  he  waslraveling.  In  our  opinion  the 
fbole  question  was  properly  left  lo  the  jury  by 
he  instruciions  given  at  the  trial, 

Jvdgment  qjflrhied. 

KeSbenyi  •^'i  dissents. 


John  HARRIS,  Appt., 
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lilting-  pavliiB  and  curbing  contract*,  ti 
Oorrow  moner  and  eieouta  promissory  note* 
therefor  to  bind  tbe  firm,  unlegs  tbera  be  proof 
to  ihow  tbe  actual  neoeeslly.  or  uaaice.  for  the 
exercise  o(  suoh  power  by  tbe  Individual  mem- 
beia  of  the  &rni  In  oonduotlng  tbe  work. 

(Brvon.  J„  iHracnta.) 

auly  1.  leso.)* 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Superior  Court  for  Baltimore  City  in  [avor 
of  defendants  in  an  action  brought  lo  recover 
the  amount  alleged  lo  he  due  under  a  paving 
contract,  but  which  defendants  claimed  to  have 
paid  to  a  third  parly.  Beverted. 
The  case  BufBciently  appears  in  tbe  opinion. 
Argued  before  Alvey,  Ch.  J.,  and  Miller, 
Robinson,  Irving.  Briscoe,  Fowler  and  Bryan, 

Mt.  Albert  Ritchie,  for  appellant: 

Tbe  distinction  in  law  in  respect  lo  the  pow- 
ers of  trading  and  non-lradiog  psrtnetsliips  is 
as  thoroughly  recognized  and  eslablisbed  as  it 
is  possible  to  be,  ami  this  case  cannot  be  de- 
eioed  on  tbe  law  applicable  to  "ordinary"  or 
commercial  partnerKhips  without  uniii-rmin- 
ing  the  settled  law,  boUi  of  the  United  Slatei 
and  En<rland. 

1  Lindley,  Partn.  p.  803.  S  130. 

Between  the  injured  partner  and  the  appel- 
lant on  tbe  one  side,  and  tbebankonllieoiher, 
tbe  former  ought  to  recover,  because  of  the 
laches  of  the  bank. 

Gockt  V.  MobiU  Branch  Bank,  3  Ala.  175. 

ft  is  the  duty  of  parties  dealins  with  a  non- 
tradinz  partnerahip  to  make  inquiry,  and  Uiey 
take  the  note  of  the  firm  at  their  peril. 

BcTudictv.  Tlumpion,  33  La.  Ann.  196. 

There  is  a  presumption  against  tbe  taker  ot 
the  note  of  a  non-lrading  Arm  from  bis  koowl- 


ing  partnerships,   the   doctrine 
of  general  agency  does  not  apply,  and  there 
is  no  presumntion  of  authority  to  support  the 
act  of  one  partner. 
Peam  v.  OoU,  68  Conn,  08-«0, 


•A  deolslOD  was  r«eobed  In  the  cass  afflrmlng  the 
Judgment  below  and  an  opinion  handed  dovrn  Jane 
1£.  ises.  Subsequently  a  re-nrgumeot  was  granted 
and  tbe  opinion  given  herewith  handed  down.  The 
formET  opinion  has  therefore  beoome  of  no  im- 
portanoe  upon  the  partloular  point  herein  decided, 
and  It  to  oonseiiueutly  omitted.   [Bep.] 
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Hie  need  of  money  does  not  create  tbe  pow- 
er in  one  pBrtoei  to  borrow,  give  notes  or 
pledge. 

Dickinxm  t.  Valps,  10  Bam.  A  C.  138; 
Brown  v.  B^eri.  18  MeeB.  &  W.  253;  Jvdge  t. 
BramefU,  13  Bush.  87;  Ptate  \.  Cole,  lupra; 
BreeHJiridoe  v.  Shriete,  4  Dana,  876,  879. 

Tiie  quealion  of  the  power  lo  boTTOw  money 
In  Ihe  esse  of  a  DOD-tradiap  firm  U  not  one  of 
iftw  for  tlic  court  but  one  of  fact  for  Ibe  jurr. 
Winthip  V.  Bank  of  UniUd  SlaCet.  80  U.  8, 
S  Pel.  520  (8  L.  ed.  316);  Kimtfro  t.  Bullitt,  «8 
U.  S.  22  How.  268  (16  L.  ed.  8181;  Ptaie  v. 
CWe.  tupra;  Wagner  t.  Simmoru,  61  Ala,  I4S; 
UUry  T.  GinrieA,  57  111.  531;  Haeit  ».  Rich- 
ardton,  40  Miss.  499;  Bie/iiraon  v.  Va'pv,  10 
Barn.  &  C.  IS":  Jwlgt  t.  liratjeell,  13  Buah, 
67;  Inrin  v.  Witiiar,  110  U.  S.  508  (38  L.  ed, 
828):  Eimbro  v.  BuUvtt,  63  U.  8.  23  How.  369 
CI6  L.  ed.  817). 

Collateral  security  Is  "a  separate  obligation 
attached  to  anolher  contract  to  giianiiitee  its 
performance:  llie  transfer  of  property  or 
otber  coDlracts  to  Insure  tbe  perForniance  of 


S70:  Shoemaker  v.  National  Maehaiiia  Bank, 
a  Abb.  U.  B.  416;  Swift  v.  Bttra.  3  Denio.  70. 

If  tbpre  was  no  power  to  make  the  original 
contract,  tbe  guarsDly  ia  invalid. 

Colebrook,  Col.  ffrcurily,  ^  360;  Pe<den- 
heimer  v.  Mayer,  lO  Jones  &  S.  608,  afflrmed 
In  74  N.  T.  mi;  Jo^yn  v.  Dow,  19  Hun,  497; 
Workingmm't  Bkg.  Co.  t.  Rcmtejiberg.  103  III. 
460. 

In  an  action  at  law,  a  part  assignment  li  In- 
TBlid.  and  vests  no  title  or  lien,  unless  ft  bas 
been  accepted  by  the  debtor.  And  this  accept- 
ance muat  be  before  other  parties  have  ac- 
quired rights. 

Wilton  V.  Carton,  13  Md.  64;  Sotenttoek  r, 
OrtaiTU,  46  Hd.  S88;  Oibian  v.  Pinley,  4  Md. 
Ch.  75. 

There  must  be  proof  of  "a  promise  by  the 
defendant  (drawee)  to  tbe  plaintiff  (assignee) to 
pay  him." 

Papineav  t.  Nawnkeag  S.  O.  Co.  126  Mass. 
873;  Jamei  t.  Seatan,  2  New  Enc;,  Rep.  630, 
142  Mass.  871,  874;  SmaU  v.  l?proa(,  8  Met. 


lee. 

Alvay,  Oh.  J,,  delivered  the  opinion  of  the 
court: 

Tbis  case  has  been  re-argued  and  upon  reoon- 
■Ideration  tbe  majoriiy  of  the  court  are  de- 
cidedly of  opinioD  that  tbe  judgment  of  tbe 
court  below  ought  to  be  revers«i,  instead  of 
being  affirmed,  as  was  done  upon  tbe  first  argu- 
ment. 

Tbe  action  was  brought  by  tbe  plaintiff,  the 
present  appellant,  as  aB.<Ignea  of  William  R. 
Weaver  and  Charles  H.  Harris,  contractors  for 
■nd  doing  the  work  of  paving  and  curbing  of 
streets,  in  the  partnership  name  of  William  R. 
Weaver  A  Company,  against  tbe  Mayor  and 
City  Council  of  Baltimore,  to  recover  a  balance 
of  $9,000,  alleged  to  be  due  Ibe  aasignon  on 
contracts  executed  by  them  for  tbe  City,  and 
which  was  by  said  contractors  aaaigned  to  tbe 
plaintiff.  Tne  City  ocoupiea  the  poiitlonof  a 
6UR.A. 


mere  stakeholder,  and  depends  for  Indemnitr 

on  tbe  National  Farmers  and  Planters'  Bank 
of  Baltimore,  that  bank  claiming,  end  having 
received,  the  (irnds  under  a  prior  assignment 
to  that  made  to  tbe  plaintiff,  Ibe  bank  havinz 
Indemnified  the  City  against  the  result  of  tbia 

Tbe  plaictlfl  was  defeated  In  his  right  to  re- 
cover upon  the  application  of  the  general  prin- 
ciple in  Ihe  law  of  partnership  that  applii'!:  in 
cases  of  trading  or  commercial  partncisliip, 
btit  not  in  cases  of  noD-tradinc  partnersbip. 
Hence  Weaver  as  partner  was  held  by  the  court 
to  be  general  agent  of  tbe  firm,  with  power  bv 
implication  to  act  for  and  bind  tbe  firm  in  all 
maltera  as  fully  as  a  trading  partner  could  do, 
including  the  power  to  borrow  money,  to  make 
and  pass  promisiiory  notes  and  to  pledge  tbe 
assets  of  the  partnership  as  collateral  security 
for  money  tiorrowed,  even  though  it  was  witb' 
out  Ibe  Knowledge  of  bis  copartner,  and  Ibe 
money  wasin  fact  applied  to  his  own  use.  Tbia 
is  the  principle  of  the  instruction  giren  by  the 
court  to  tbe  jury,  at  Ibe  instance  ot  the  defend- 
ant, and  it  is  ako  the  principle  of  the  ruling 
of  the  court  on  the  proffer  of  evidence  by  the 
plaintiff,*  as  set  out  in  thesecondbill  of  excep- 
tions.   In  both  of  these  rulings  we  think  there 

The  partnership  bcre  is  not  claimed  or  as- 
serted to  be  a  trading  or  commercial  partner- 
sbip in  any  proper  sense  of  Ibe  term:  nor  ii 
there  Ihe  least  pretense  to  assert  that  there  waa 
any  eipress  authority  from  the  copartner  Har- 
ris to  Weaver  to  borrow  money  of  tbe  Innk, 
and  lo  make  and  lo  pass  the  promissory  noles  ot 
the  £rm  payable  to  the  bank  or  order,  and  at 
the  same  time  to  pledge  by  aasigument  the  ea- 
sels of  Ihe  firm  as  collateral  security  for  th* 
money  thus  Ewrrowed;  nor  is  there  any  pre- 
tense to  sav  that  those  acta  of  Weaver  wera 
ever  ratified  by  Harris. 

But  llie  defendant  relies  alone  upon  an  im- 
plied authority,  supposed  to  result  from  the 
relation  of  the  partner  and  what  is  aaserted  to 
be  tbe  necessity  of  tbe  business. 

There  was  no  proof,  however,  of  Ibe  manner 
of  conducting  tbe  business,  nor  as  to  any  necee- 
sily  for  the  exercise  of  power  to  tHirrow  money 
to  carry  it  on,  nor  as  to  any  custom  or  usage 
in  tbe  manner  of  raising  funds  for  tbe  due 
prosecution  of  the  work  under  contracts  auclt 
as  those  made  and  performed  by  this  Arm.  No 
such  question  was  put  to  the  jury;  but  iha 
court  simply  assumed  as  matter  of  law  that 
there  was,  in  such  cases,  an  actual  necessity  for 
tbe  exercise  of  the  power  to  borrow  money  to 
enable  tbe  firm  to  perform  the  contracts,  and 
therefore  there  was  authority,  by  implication, 
in  each  of  the  partners  to  borrow  money,  make 
notes  and  pledge  the  property  of  Ibe  partner- 
ship as  oollaleral  security,  in  the  name  and  on 
account  of  the  firm.  This  wa  do  not  under* 
stand  to  be  Ihe  law  in  regard  to  partnerthlpq  of 
tbe  cbaracterof  the  one  in  question.  The  text- 
writers  of  the  highest  authority,  aa  do  also 
many  decided  cases,  maintain  a  doctrine 
directly  the  reverse. 

In  BtoTV  on  Partnership,  %  lOZa,  the  learned 
author,  after  stating  the  general  principle  ap- 


18t». 


Habrib  t.  Maior  or  BALnuaBB. 


6W 


plicablc  to  IndinEOT  commercial  partnersliipa, 
eoesODto3uyi)iat  irearetoundcrBtaodtliattbU 
Oocirine  is  Dot  applicable  to  all  ktadB  of  part- 
nershipg  but  Is  et^DETLLlly  limited  to  psrlner- 
ablpa  ia  trade  and  commerce,  for  in  such  caseB 
ttia  ibe  usual  course  of  mercantile  Iran  sac  tions, 
and  grows  out  of  the  ^aeral  cuntoma  aad  laws 
of  mercbauls,  wbicb  la  a  part  of  the  common 
law,  aud  b  recognized  as  such.  But  the  same 
reasoD  does  not  apply,  or  at  least  mav  not  ap- 
ply, lo  other  paricerehlps,  unless  Indeed  It  Is 
tile  common  custom  or  usance  of  sucb  business 
to  blod  the  firm  by  negotiable  iuslrumeuts,  or 
It  is  necessary  tor  tbe  due  traosactidn  thereof." 

And  so  In  1  Liudley  on  Partnership,  *180 
fGwell'B  ed.),  it  Is  laid  down  as  the  settled  lav 
that  "one'  partner  in  a  noQ-trading  partnership 
caanot  bind  bii  copailner  by  a  bill  or  note 
dmwo,  accepted  or  indorsed  by  bim  in  tie  firm 
tiame.even  though  it  be  for  a  debt  of  .the  firm, 
unless  either  he  baa  express  autbority  tberefor 
.  from  bis  copartner,  or  giving  of  such  instru- 
ments  is  necesMiry  to  the  carrying  on  of  Ibe 
partnership  business,  or  ia  usual  ia  similar  part- 
nersbips;  and  the  burden  is  upon  the  party 
fluini;  on  such  note  or  bill  to  prove  sucb  aullior- 
Ity,  tiecessity  or  usage."  i^  Twtt  1,  and  cases 
there  died  on  same  page. 

There  are  other  leitwriter«of  high  authority, 
to  whom  reference  could  be  made,  who  have 
been  equally  explicit  In  noting  tbe  diatlnction 
between  tbe  powera  of  a  partner  in  a  trading 
or  commercial  partnership,  and  the  powers  of 
a  partner  in  a  DOD-tradlt)g  partnerablp;  but  It 
is  unnecessarv  to  cite  them. 

Tbe  qiialiflcalion  of  tbe  general  principle 
thus  stated  bf  the  text-writers  la  fully  supportiid 
by  tbe  decisions, — as  will  appear  by  an  exami- 
nation of  the  cases  of  Diektnton  t.  Valpy,  10 
Barn,  ie  C  138;  Boten  t.  Biiert,  16  Mees.  & 
W.  26S;  BretOtv.  Wiflianu,  4Eicfa.  6S!J;  Smith 
T.  Soon,  37  Wis.  285;  Bavi*  v.  Biciiardt^n,  46 
Miss  498;  Pea*t  r.  Ceie,  68  Conn.  63,  and  many 
oilier  cases,  some  of  which  are  referred  to  m 
(he  brief  of  the  counsel  for  [he  plaintiff. 

In  the  leading  case  of  Diekinton  v,  Talpy, 
Kipra,  a  copartnership  formed  to  purchase  and 
operate  minea,  and  where  tbe  question  was 
whether  tbe  copartneis  were  liable  on  a  Instru 
ment  drawn  by  a  member  in  tbe  name  of  tbe 
company,  and  in  the  form  of  a  bill  of  exchange, 
but  which  the  court  held  lo  be  in  effect  a 
promissory  note,  it  is  be1d  to  be  incumbent  on 
the  plaintiff  lo  prove  that  a  member  of  tbe 
company  had  autbority  lo  bind  other  members 
by  the  making  of  sucb  an  instrument;  and  the 
ptainitS  baving  failed  lo  give  evidence  to  show 
that  it  was  necessary  for  the  pur^wse  of  carry- 
ing on  the  business  of  that  mining  company, 
or  usual  for  other  mining  companies,  to  draw 
or  accept  billsof  excbanre,  or  make  promissory 
notes,  hewasnotallowedtorecover.  AndHr. 
Jvitiea  Littledale,  coocurring  with  the  rest  of 
the  couit,  in  tbe  course  of  bia  opinion  said: 
"Evidence  of  tbe  nature  of  tbe  company  ought 
to  have  been  given  to  show  tbat,  In  order  to 
carry  into  effect  tbe  purposes  for  which  it  was 
fnslltuted,  it  was  necessary  that  individual 
members  should  have  tbe  power  of  binding  the 
others  t^  drawing  and  accepting  bills  of  es- 
chsngr.  In  tbe  absents  of  any  such  evidence, 
I  am  of  opinion  tbat  It  is  not  competent  to  in- 
dividusl  membeiB  of  a  mining  company  (wbicb 
eLRA. 


ia  not  a  regular  trading  company)  to  bind  th« 
rest  by  drawing  or  accepting  bifls." 

And  in  tbecaseof  BretUlv.  WiUiame, mipra, 
where  peiaons  wore  partners  aa  railway  cnn- 
trsclors  and  had  contracted  to  do  certain  works, 
and  there  was  a  sub  contract  for  tbe  doing  of 
part  of  the  work,  for  tbe  doin^  of  which  coala 
were  required  to  make  brick,  it  was  held  that 
one  of  ine  partners  had  no  authority  to  guar- 
antee, in  the  name  of  the  firm,  payment  for  coals 
lo  be  furnished  to  tbnse  with  whom  the  firm 
bad  contracted  for  making  the  bricks,  there  bo- 
ing  no  evidence  that  the  guaranty  was  necessary 
for  carrying  Into  effect  toe  contract  of  the  firm. 
In  (hat  case  Mr.  Baron  Parke,  in  the  course  of 
a  carefully  considered  opinion  fur  tbe  wbolo 
court,  after  referring  to  some  previous  cases, 
said:  "In  the  present  cose  no  evidence  was 
given  to  show  tne  usage  of  tbe  defendants  in 
this  particular  business,  or  of  otbera  in  a  simi- 
lar business;  nor  was  there  any  evidence  of  Ibo 
sanction  by  the  other  defendants  of  tbe  act  of 
their  copartner;  for  a  witness,  who  was  called 
to  prove  the  latter  fact,  would  not,  on  cross- 
examination,  swear  that  he  was  authorized  by 
them  to  write  a  letter,  wbicb  if  proved  to  haw 
been  so  written,  would  have  been  sutflcieat. 
Bimply  as  railway  contractors  tbey  could  not 
have  any  such  power."  And  it  would  there- 
fore seem  lo  be  very  clear  that  if  partnerships 
formed  fi>r  operating  mines,  to  coustruct  rail< 
ways,  and,  as  shown  by  the  cases,  for  farming, 
for  hotel  keeping,  for  conducting  theatres  and 
the  like,  ore  not  to  be  regarded  as  in  the  class 
of  trading  or  commercial  partnersbipa,  for  the 
same  reason  jiartnership  formed  for  taking 
and  executing  paving  and  curbing  contracts 
are  not,  per  te,  in  such  class;  and  therefois 
there  is  no  Implied  authority  in  Ibe  membera 
lo  borrow  money  and  make  promissory  notes 
tberefor  to  bind  the  Ann,  unless  there  be  proof 
to  show  tbe  actual  necessity  or  usage  for  tha 
exercise  of  such  power  by  tne  individual  mem- 
ben  of  tbe  firm,  in  conducting  the  work,  des 
case  of  Kiminv  r.  BuUitI,  68  U.  S.  33  How.  25S 
[16  L.  ed.  818]. 

The  bank  had  knowledge  of  the  nature  of 
tbe  pfljtnersbip;  tbat  was  disclosed  on  tbe  facs 
of  the  transnctioD  by  whicb  tbe  money  was  ob- 
tained by  Weaver.  And  nilh  that  knowledgs 
it  was  its  duty  lo  Inquire  as  to  the  autbority  of 
Weaver  to  make  the  notes  and  assignments,  and 
failing  to  make  such  inquiry  it  took  the  notea 
and  collateral  security  at  its  peril.  Coek*  T, 
AtoMU  Braiieh  Rank.  8  Ala.  175;  Jv^gi  v.  Brat- 
ueU,18Bush,6T;  PooleffY.  WJiitinore.  WUeiilc 
"tV;  Bmtdiet  v.  T/urmpton,  88  La.  Ann.  1B6. 

Tlie  note  conslitutea  the  primary  claim  of  tha 
bank,  and  tbe  BBsIgnments  are  only  collateral 
and  suhstdlary  to  tbe  principal  debt  If  tbe 
notes  were  made  without  authority,  and  not 
therefore  binding  on  the  firm,  the  assignments, 
which,  by  express  lerma,  are  only  intended  as 
collnteral  security  for  tbe  notes,  would,  upon 
the  autboritjes,  equally  fail  to  bind  tbe  firm. 
But  tbe  assignments  would  be  good  and  effec- 
tive to  bind  and  transfer  any  Interest  of  Weaver 
in  tbe  claims  aealnst  the  City,  after  payment 
of  partnership  debts  and  liabuitlee,  but  to  tbat 
eilentonly.  It  would  appear,  however,  Ibat 
there  ia  no  such  Interest  upon  whicb  the  as^gn* 
meals  can  operate. 

In  our  opinion  the  court  below  should  bsw 


Hastiakd  Coubt  o¥  AmxjA, 


Juttm, 


jecied  tb«  pnyei  of  ibe  defeadant,  and  KnDt«d 

the  first  Slid  tounb  prajen  of  Ihe  plRfntlS;  SDd 

tbeiefore  tbe  Judgment  ooRht  to  oe  revereed. 

Judgment  retemd  and  new  iriat  ateanied. 

•     VrjtMt  J.,  diaseuta. 


Jobn  B.  WOLF,  Appt., 


Dora  BADEREia 


1.   TlieproTl«tontIu»t»iiiarried 

ma^  «aa  "upod  uiy  cause  of  aottoD  In  her  ovd 
name,**  tn  the  proTlso  to  Code,  art  «,  I T,  whioh 
makee  a  wife  liable  tor  debti  oootracMd  In  her 
■eparate  buidneaa,  BUd  authorlzea  luluainUnat  her 
foreuoh  debra  aa  If  abe  wu  a /mMKile,  mujtbe 
TSHiioted  br  tbe  preceding  part  of  the  eeotlon, 
and  doea  sot  azteod  to  an  aotloo  (or  Injury  to 
herpetaon. 

•.  A  prorlao  In  »  statute  ahould  alwara  be 
oona^ued  irRh  referenoe  to  tlie  Immedlalelx  pre- 
ceding part  Of  the  olaiue  or  aeotian  la  which  It  la 
attached. 

Zf  F«lliu«toaIlMetli0  eonUnownc*  of 
the  abaeneA  aod  deaertlon  of  plalnilira 
buabaudat  the  time  of  the  trlaJ  wlU  not  make  a 
repllcaUon  to  ■  pleo  of  oovertuie  Inaufllalent, 
where  Itelleree  "that  at  the  time  the  wrongnaDd 
Injurlee  oomplalaed  of  were  committed"  he  had 
deeerted  and  abaudooed  her  and  abfured  the 
Btale,  and  ceaaed  to  tealde  therela 

4.  A  manrtod  wam»a  aaar  x»  fbr  Iqjn- 
rifla  to  her  person  without  jolnhut  her  buabend, 
where,  without  her  fault,  be  baa  deserted  her. 
andlert  the  State  without  lutentton  ot returning. 

•.  Tbe  anieiidm«nt  ofa  d«el«i«tlon  doa 
not  extend  Ihe  ruDUIng  of  the  Btutute  of  Llmlta- 
Uona  to  the  time  It  la  niade  ao  aa  to  permit  a  cauae 
of  aotloD  to  be  barred  which  wag  good  at  the  time 
■ult  waa  brought,  If  It  la  Dot  f  ouaded 


nof  a> 


aune  19.  isau 


City  ID  favor  of  plaintiff  !□  an  aclton  brought 
to  recoTer  damages  for  an  alleged  assault  and 
tMtleiy  triih  on  atlempt  to  cummlt  rape.    Af- 


iMtleTy  n 
firmed. 


The  caae  la  fall;  atated  In  tlie  opinion. 

ArKued  before  Alvev,  Uh.  J,,  and  Roblnsoii, 
McSberrr,  Fnwler  and  Bryan,  JJ. 

ifr.Frederie  C.  Cook  for  appeHanL 

^cMTi.  WiUtam  S.  Brytta,  Jx„  and  Jobs 
T.  Enaor  for  appellee. 

Alver,  CA.  J.,  delivered  the  opioton  of  tlM 

Tbe  plaiutiiT  Id  tbU  caae  ia  a  married  woman, 
and  tbe  action  ia  for  an  asanull  and  battery  of 
hei  person,  with  tbe  cbarge  of  an  ouiiageoua 
forcible  atlempt  on  the  pan  of  tbe  defendant 
lo  have  carual  connection  wilb  her.  Tbe  ac- 
lioQ  waa  originally  iosiituted  lo  tbe  joint  name 
of  hustnnd  and  wife  ,but  by  ao  amendment  of 
tbe  declaration  the  name  of  tbe  husband  waa 
omitted,  and  tlie  ault  was  tlicnce  conducted  in 
tbe  name  of  tbe  wife  alone.  Tbe  defendant 
pleaded  in  abatement  of  tbe  amended  declara- 
tion ibe  coverture  of  llie  plaintiS,  to  wbicb 
plea  tbe  plaintiff  demurrea  and  the  demurrer 
waa  overruled.  Tbe  plaintiff  then  replied  u>  ' 
Ibe  plea  of  coverture,  and  alleged  "that  at  the 
time  the  wronfra  and  injtiries  compluined  of 


consent,  deserted  and  abandoned  her,  and 
ceaaed  to  render  ber  any  maintenance  or  sup- 
pott,  and  bad  abjured  tbe  Slate  of  Maryland, 
and  had  ceased  to  reside  tberein,  without  any 
fault  on  (he  part  of  the  plaintiff."  To  this  rep- 
lication tbe  defendant  demurred  but  the  de- 
murrer waa  overruled. 

The  defendant  then  pleaded  two  pleas:  (1) 
that  be  did  not  commit  tbe  wrong  alleged; 
and  (3)  that  tbe  cauec  of  artlon  aued  on  did  not 
occur  within  one  vear  next  prior  lo  tbe  fllinK 
of  the  amended  aeclamticm.  To  the  aecoua 
plea  the  plaintiff  demurred,  and  Qie  demurrer 
was  sustained.  The  case  was  llicn  triei)  on  the 
laaue  made  by  tbe  first  plea,  aod  tbe  verdict 
and  Judgment  being  against  Ibe  defi-'udaot  be 
has  appealed.  And  tbe  questions  presented  by 
tbe  record  are  tboee  only  which  aie  raised  by 
the  demuners  to  the  pleadlngt. 

There  ate  three  quesiions  presented:  {!> 
whether  a  married  woumd,  for  a  cause  of  ac- 
tion Buch  as  that  declared  on  in  this  case,  can 
maintain  a  auit  in  her  own  name,  under  the 
provision  of  the  Code,  aa  if  she  were  femt 
sole;  (2)  if  she  cannot  maintain  Ibe  action  in 
ber  own  name,  by  virtue  of  tbe  provision  of 
tbe  Statute,  whether  tbe  replication  to  tbe  plea 


SOTE.~AUion  bii  tnift  tor  damaoa  tor  penonal 


Abandonment  br  bo'  husband  gives  tbe  wife  tbe 
right  toauefor  hereamingaaDdtboaa  of  her  chil- 
dren.    Harrla  v.  Bohlc  S  West.  Bep.  IN,  IS  Mo. 

CorrespoDdenoe  between  bmband  and  wife.  In 
which  the  wife  speaks  of  receiving  hla  welcome 
letten,  aod  aipresaea  an  earnest  hope  that  ther 
Will  soon  be  united,  ooocluslveJy  dtaprovee  her 
elalm  that  he  hat  abandoned  her.  Bmnner  v. 
Bruaner.  TO  Md.  IIH. 

!□  an  action  b;  bueliaDd  and  wife  forpersooaJ 
Injury  to  tbe  wife,  evideooe  ttiat  the  husband  and 
wife  were  ool  llvlDg-  logeiber  at  the  time  of  the  In- 
jury, and  bad  not  t>een  for  some  time.  IsIaBdmls- 
•Ible  on  the  defenaa,  Ifortfawesiurn  Union  Packet 
On.  V.  dough,  n  O.  &  a)  WaU.  BB  <a  I-  ad.  lOK. 
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Damagea  for  negligently  dlmlolahlng  tbe  earn- 
ing capacity  of  a  married  woman  are  presumed  to 
belong  to  har  husljand;  aod  wlien  she  seeks  tc  re- 
cover such  damages  the  DomplHlot  miinHlIoiie  tbat 
for  some  teaaou  she  ki  eotltled  to  the  fruita  of  her 
own  labon  andlfabe  seeks  to  recover  for  ■□  Injury 
to  ber  buslnea,  Ibe  oomplalnt  must  allege  that  she 
WBseogaged  In  bualneaa  on  ber  own  account,  and 
by  reason  ot  tbe  Injury  waa  Injured  thei«ln  aa 
speolflcally  aet  forth.  Diaivky  v.  D17  I>ock,  E.  & 
*  &  B.  00. 118  N.  T.SOL 

Tbe  loaa  of  a  wocoaa's  oepaolty  to  earn  money 
should  be  oonsldered  in  estimating  damages  lor 
alleged  Injuries.  In  an  action  by  herself  and  hua- 
band,  where  her  marriage  bad  taken  place  after 
receiving  tbe  Injuries.  Snob  daouuie  socrued  to 
her  Individually,  aa  It  was  caused  before  the  ma^ 
rlage.    Beading  t.  Fennaytvanla  B.  Co.  iH,  J  J  Fdk 
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!  funiUfaed  a  lufflcTcnt  Bnnwi 
tbU  plea;  and  (8)  nbether  the  plea  o(  I  be  Statute 
of  LimltBtiDDB,li]lhefonn  pleaded,  consUtuted 
m  bkr  ro  the  action. 

1.  Wltb  respectlotbeflretqueatloa,  thatde- 
peudB  upon  llie  proper  couBtruction  of  aecllon 
7  of  uilcle  45  of  the  Code.  Of  course,  It  ia  a 
faTDlIiar  principle  of  the  commoD  law  that  tor 
soy  iajnrj  to  the  peraoa  of  the  wife  during 
mserlure,  by  battery,  Blander,  etc.,  the  wife 
CBiiDot  sue  alone,  bnt  the  husband  and  wife 
must  join;  and  in  euch  case,  the  declaratioD 
miat  coDclude  to  their  damage,  and  not  to  that 
of  the  husband  alone;  fonhedainaKeB  will  gur- 
vive  to  the  wife  if  the  husbaod  die  before  they 
are  recovered,  and  to  if  the  wife  die  aft«r 

SudKiuent,  the  Judgment  surrlToa  to  the  bus- 
land.  1  Chitty,  Pi.  88;  «?wp  ▼.  SaarU,  IB 
BeTg.  &  R.  76. 

But  it  iB  iDslBted  lij  the  plafntlff  that  tbls 
priaciple  of  the  eommoD  Ian  bas  beea  changed 
%-  the  seclioo  of  the  Code  to  which  we  have 
referred.  The  conn  below,  in  oTerrnling  the 
demurrer  to  the  plea  of  coverture,  held  other- 
wise, ftud  In  «o  holding  we  think  tbe  court  was 
clearly  right.  Tbe  queallon,  bowerer,  was 
again  raised  by  tbe  aubsequeDtdemunen  ruled 
by  the  court. 

Section  7  of  article  4C  of  the  Code  bad  Ita  or- 
igin in  the  Act  of  1843,  chap.  293,  entitled 
"An  Act  to  Regulate  CoDjugarRlghUaa  They 
Kegaid  Property."  The  Act  was  an  enabling 
•talute,  conferring  upon  a  married  woman  the 
right  to  acquire  property  In  certain  waya,  and 
to  bold  (be  aame  exempt  from  the  debta  of  her 
busband;  and  by  the  eighth  section  of  the  Act, 
a  married  woman  was  authorized  l^  her  own 
•kill,  Industry  or  personal  labor  to  earn  money 
or  other  property  to  the  value  of  11,000  or  less, 
and  to  hold  the  same  to  ber  own  uae,  with  a 

Eiviso  that  such  money  or  property  should  be 
ble  for  debts  contracted  by  any  Huch  married 
woman,  to  be  collected  by  etiac^ment. 

This  eighth  eection  of  the  Act  of  1843  was 
embodied  in  the  Code  of  I860,  article  40,  as 
tectioD  7,  Bod  which  Bertion  was,  by  the  Act 
of  1H82,  chap.  26S,  repi'Hied  and  re-eoacled  so 
aa  to  l>e  made  to  read  as  we  now  find  It  In  sec- 
tion 7  of  atiicle  4S  of  the  present  Code,  The 
modlGcstiooB  lotroduced  by  the  Act  of  1883 
weie,  first,  lo  dispenBe  with  tbe  limit  to  the 
amount  of  the  earninga  of  the  wife;  second,  to 
oonSne  the  liabilitv  of  such  earnings  lo  debta 
contracled  "in  and  about  the  business,  occupa- 
tion or  enterprise  in  which  said  mooey  or  other 
properly  shall  be  earned  or  invested:"  third, 
that  for  any  such  debts  a  married  woman  may 
be  sued  aa  if  ahe  were  fema  toU;  and  fourth, 
that  any  such  property  to  acquired  may  be 
taken  in  execution  to  satisfy  any  judement 
tendered  on  such  cause  of  action,  etc.  And  at 
tbe  end  of  the  seclion,  without  other  break  or 
Blop  in  the  oonieit  than  a  mere  Bemi-colon,  It 
ii  added,  "and  provided  further  that  any 
married  woman  may  sue  In  any  court  of  law 
or  equity  in  thia  State  upon  any  cause  of  action 
In  her  own  name,  and  without  the  necessity  of 
k  prvehein  ami,  a*  If  she  were/«nM  m/U." 
This  general  laajguaRe,  "  upon  any  cause  of 


If  read  d&socialed  from  the 
and  general  purview  of  tbe  section, 
talnly  furnish  Btrongcolor  for  tbe  c( 
(be  plainUS,  that  a  married  woman  fa 
8L.R.A. 


Ido 


placed  upon  tbe  same  footlnr  aa  »ftmt  mla.  In 
respect  to  all  causes  of  action  whateverin  which 
she  may  have  an  interest.  But  that  conslrac- 
tion  is  certainly  too  broad.  If  such  couHtnio- 
tlon  were  adopted  the  wife  mig^it  mniQtain  ao- 
tiona  against  her  buaband  on  contracts,  or  for 
wrongs  to  her  person  or  property.  It  is  not  UF 
be  supposed  that  such  a  radical  chan^  was  In- 
tended by  the  I/egislature.  Moreover,  if  such 
general,  unqualified  right  of  maintaining  ac- 
tions, as  If  she  were  a  femt  tole,  had  been  In- 
tended to  be  conferred  upon  tbe  wife,  we  can 
hardly  suppose  that  the  codlfleror  the  Leglsla- 
. Id  have  deemed  it  oeccssnry  tc 


bas  no  trustee,  she  may,  by  her  next  friend,  aue 
in  any  court  of  law  or  equity  in  all  cases  for  the 
recovery,   or  security,   or   protection   of    ber 

Property,  as  fully  as  if  she  were  a  Jtme  taU. 
he  general  langtiage  in  the  proviso  of  tbe  lec- 
lion  under  consldetBtion  must  be  taken  and 
read  in  connection  with  the  preceding  part  ot 
the  section.  It  was  intended,  manifi'Stly,  to 
supply  what  had  been  omitted  from  the  Act  of 
1643,  end  the  Code  of  1860,— that  la  lo  say,  the 
giving  to  a  married  woman  a  right  to  maintain 
an  action  in  her  own  name,  to  a  correstionding 
extent  that  ahe  was  made  liable  to  suit,  upon 
any  cause  of  action  arisingfrom  or  growing  out 
of  "the  business,  occupation  or  enterprise,"  in 
which  she  ia  allowed  toengagn,  or  In  respect  to 
the  money  or  other  property  that  she  mav  earn 
or  Invest,  under  the  Statute.  Tbe  ability  lo 
maintain  such  action  was  essentlnl  to  the  com- 
plete protection  and  security  of  the  rights  that 
she  might  acquire  by  ber  iklll  and  induBlry; 
and  to  confer  upon  her  that  power  was  the  ob- 
ject, doubtless,  of  the  proviso  incorporated  In 
the  section  by  the  re-enactment  of  1HK2.  It  ia 
said  that  the  fum^lloo  ot  a  proviso  IS  that  of 
iiing  and  qualifying  th«  languafre  ot  tbe 
;ute,  and  not  that  of  enlarging  or  extending 
the  Act  or  section  of  wblcb  it  ua  part;  and  that 
a  proviso  should  always  be  construed  with  ref- 
erence lo  the  Immedialeivprrcedingpartot  the 
clause  or  section  to  which  It  is  atiached.  Bt 
Webb,  24  How.  Pr.  UT.  KmHagton  v.  Kaitli,  » 
Pa.  218;  Er parts  Partitigton.  6  Q.  B.  S4S,  KS; 
Bndllcb,  Interpretailou  of  Statutes,  g  Itj6. 

And  10  construing  the  proviso  in  the  sectloa 
of  the  Code  before  ua,  we  cannot  resist  the  con- 
clusion that  the  plaintiff  Is  not  in  tbia  case  en- 
titled to  maintain  tbe  action  in  ber  own  nams 
alone,  by  virtue  ot  the  provision  of  tbe  SlatuI* 
relied  on. 

3.  The  next  question  is  wbetiier  the  replica- 
tion to  the  plea  ot  coverture,  alleging  desertion 
and  abandonment  of  the  wife  by  ber  husband, 
aSotded  a  sufHctent  answer  to  the  plea,  and  al- 
leged facts  sufficient  lo  entitle  the  plalnltff  to 
maintain  the  action  without  tbe  Joinder  ot  ber 
husband. 

It  ia  objected  tbat  tbe  replication  la  defective 
in  tbe  manner  of  alleging  tbe  tacts;  that  it  faila 
lo  allege  Ibe  continued  absence  and  desertion 
of  the  husband  at  tbe  time  of  trial.  And  it 
must  be  conceded  thut  tbe  replication  does  not. 
In  this  respect,  conform  lo  good  precedent. 
B^ett  V.  /lYitr,  11  East.  803. 

But  still,  by  fair  construction  and  reasonabla 
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h«  erer  koeir  or  beard  of  that  wm  against  leav- 
ing (he  can  on  tlie  aide  awaj  fTom  tbe  plat- 
Rale  112  of  the  defendant  waa  offered  aa 
evidence  aa  foUowa:  "A  traio  approaching  a 
BtalioD  where  a  passenger  train  {«  receiving  or 
discharging  paneengen  must  be  stopped  buore 
leacbing  the  puasonger  trait)," 

We  iJAve  not  slated  all  the  evidence,  nor 
have  we  stated  it  in  the  order  In  which  it  was 
given  at  ttie  trial.  But  the  portions  which  we 
nave  quoted  will  sufBce  to  illustrate  the  Judg- 
ment which  we  have  fonocd  on  the  qucEtlonH 
presented  by  this  record.  Carriers  of  passen- 
gers have  in  their  charge  the  lives  and  safet; 
o(  the  persona  whom  they  undertake  to  trans- 
port, and  are  subjecied  to  a  responsibility  pro- 
portioned to  the  gravity  of  the  trust  repoeed 
in  them.  They  are  bound  to  use  the  ulmoat 
degree  of  care,  skill  and  diligence  in  everything 
that  concerns  the  sufety  of  passengers;  nor  are 
their  duiiea  limited  to  the  mere  tranapoitation 
of  them.  Tbey  are  txiuDd  lo  provide  safe  and 
convenlrat  mooes  of  access  to  their  traios,  and 
of  departure  from  them. 

In  Oaynor  v.  Oid  Colony  A  N.  B.  On.,  100 
Ifass.  308,  it  was  said;  "The  plaintiff  was  a 
passenger,  and  while  that  lelatiou  existed,  the 
defendants  were  bound  to  exercise  towards 
bim  the  utmost  care  and  diligence  In  providing 
against  those  injuries  wbicn  can  be  avoided 
by  human  foreaigbt.  He  waa  entitled  to  this 
protection  to  long  aa  lie  oonformed  to  tbe  rea- 
sonable regulations  of  the  Company,  not  only 
while  in  the  can,  but  while  upon  the  premises 
of  the  defendsnts;  and  this  requires  of  the  de- 
fendants  due  renrd  for  the  aafety  of  passen- 
gers, as  well  in  the  location,  oonatruclion  and 
arrangement  ol  tbeir  station  buildicgi,  plat 
forms  and  means  of  egress,  aa  In  their  previous 
tranapottatioD."  Yiai  also  Saner'*  Vote,  60 
Md.  463,  46a 

But  the  degree  of  care  which  la  exacted  of 
these  carriers  is  subject  to  a  reasonable  limita- 
tion; itia  not  the  utmost  end  bigbestatisoluiely, 
but  the  hiebesl  which  is  consistent  with  the 
nature  of  their  bueiness;  and  there  must  t)e  a 
due  regard  to  its  necessarr  requirements.  Tbe 
plaiutilT  WHS  injured  wbilsibewasa  passenger, 
that  is.  during  tbe  time  when  he  waa  under  the 
defendant's  protection;  and  the  injury  was  iu- 
flicled  by  a  train  of  cars  running  on  the  de- 
fendant's track  and  under  the  control  and 
management  of  its  servonls.  It  seems  to  us 
that  under  these  circumstances  the  defendant 
ought  to  be  required  to  show  that  it  used  on  the 
occasion  tbe  degree  of  care  which  the  law  Im- 
posed upon  it:  and  that  we  mav  apply  to  this 
case  tbe  Isneuage  of  the  late  c'hief  justice  in 
W<irt]tington'»  Gate.  21  Md.  3tt8; 

"  The  caaes  of  Slolus  v.  Salloiiitait,  38  U.  8. 
18  Pel.  181  {10  L.  ed.  116],  and  SVickton  v. 
l-Wg.iOW.  414,  conclusively  establish  the  law, 
that  in  such  case  the  occurrence  of  tbeacddent 
is  prima  facie  evidence  of  negligence  on  tbe 
part  of  ibedefendants,  throwing  upon  them  the 
onus  of  rebutting  the  presumption  by  proving 
there  was  no  negtigence.  Of  course,  that  can 
be  done  only  by  proving  that  fact  and  circum- 
atancea  esplaioing  the  cause  of  the  accident 
showing  It  to  Ik  such  as  could  not  have  been 
guarded  a^oal  by  the  utmost  care  and  dil 
igence:  or  m  other  woida  bj  proving,  in  the 
SL.S.A. 


languageof  (^itf  JvttietShMt,  'the  moat  exact 
care  and  di)ii;ence,  not  only  in  the  mauagemeat 
of  the  trains  and  cars,  but  also  in  tbe  structur* 
and  the  care  of  the  track,  andin  allthe  subsid- 
iary arrangements  necessary  to  tike  safety  of  tha 


But  the  queatioQ  stilt  remains  whether  the 
plaintiff  by  Ilia  own  negligence  contributed  to 
the  production  of  the  injury.  Before  we  ex- 
press an  opinion  on  diis  pofnt,  it  is  fit  to  taks 
into  view  the  Incidents  of  the  entire  trnnsaction. 
As  the  train  approached  the  City  of  Cheater.  It 
slowed  up;  the  name'"Cliester"  was  then  called 
out,  and  the  train  stopped  at  tbe  eastern  end  of 
the  station  platfoim;  the  plaintiff  itarli^d  to 
leave  the  car  in  which  he  was  tr^ellng,  but 
when  he  reached  the  car  pialform  the  train  had 
commenced  to  move  on  slowly;  nevertheless  ha 
stepped  from  the  car,  and  was  Immediately 
struck  b;  a  train  coming  from  the  opposite  di- 
rection. If  he  had  looked  abead  before  he  left 
the  step  of  the  platform,  he  would  have  seen  tbe 
light  of  the  advancing  train,  and  could  hava 
avoided  tbe  danger.  It  is  difllcult  to  see  why, 
after  the  speed  waa  slackened,  the  name  of  the 
station  waacalled  out  and  thetrain  waa  stopped, 
unless  it  was  iDteoded  that  the  passengers  for 
that  place  ahould  alight  The  passenger  wbo 
should  draw  this  conclusion  cannot  be  consid- 
ered as  forming  an  opinion  which  no  reason- 
able man  could  entcrialn.  The  evidence  doei 
not  inform  us  why  the  name  was  called  out, 
and  why  the  train  waa  stopped,  unless  this  waa 
the  purpose;  nordoesltsbotr  why.  aftera  mo- 
mentary pause,  it  siteiWBTds  slowly  proceeded. 
If  Che  discovery  of  the  approaching  l ruin  caused 
any  change  of  purpose  on  tbe  part  of  the  con- 
ductor, it  would  have  been  reasonable  to  com- 
muoicate  Ibis  change  to  passengers,  whose 
safety  might  be  ailected  by  it.  If  aov  reason 
had  been  made  known  to  the  plaintiff  for  the 
stoppage  of  the  train,  and  the  announcement  of 
the  name  of  the  station,  we  woulo  have  had 
more  light  on  the  nature  and  character  of  bli 
acL  But withoutsomeaidof  tbiskind,  we  are 
unable  to  say  that  the  inference  of  negligence 
on  bis  part  is  certain  and  incontroverlible,  and 
consequently  we  cannot  declare  it  aa  ague''"" 
of  law.  CumberlaTid  VaUty  B.  Co.  t.  Mau 
61  Md.  53. 

He  made  hb  exit  from  the  car  in  safety,  but 
was  immediately  confronted  by  a  great  danger. 
If  he  had  looked  forward  he  might  have  seen 
and  avoided  it.  But  here  we  musi  bear  in  mind 
the  drcum stances  attending  bis  exit  from  the 
cars.  He  was  getting  off  at  a  place  which, 
with  the  knowledge  and  permiKsiou  of  tbe  dtt- 
fendant,  was  habitually  used  for  this  purpose; 
and  be  knew,  moreover,  that  It  was  tbe  de> 
fendant's  duly  to  use  all  possible  care  to  make 
this  place  safe  for  him.  And  he  knew  that  hj 
a  special  rule  It  had  declared  that  when  bia 
train  waa  discharging  paasencera.  any  ap- 
proaching train  must  be  stopp^,  and  not  ba 
allowed  to  reach  it  Now,  assiimine  that  he 
supposed  thai  he  was  to  be  dlBCbarged  as  a 
passenger  at  that  ploce,  ho  would  neceasarily 
and  unavoidably  infer  that  be  would  be  safe, 
if  the  Railroad  Company  observed  Ibis  rule. 
Undoubtediy  he  bad  a  risht  to  assume  tliat  this 
rule  woulci  be  enforced,  and,  reiving  upon  Ilia 
BSBurance  guaranteed  by  the  rule,  he  waa  dis- 
pensed from  the  neceasitj  of  lulng  thu  dqciea 


Maugaiu, 


HAJtRie  V.  Haiob  of  Bu/iimobx. 


In  BatHmore  <t  0.  R.  (Jo.  v,  fUaU.  60  Md.  449. 
In  thtlt  case  a  passenger  was  kUled  at  &  railrond 
■UtioD  while  BttempUog  to  cron  B  track  on  bis 
waj  from  one  train  to  anotber.  Tbe  question 
was  OD  tbe  deer'ee  of  care  which  he  was  bound 
to  use.  The  circuit  court  refused  wij  tnatiuc- 
tioD  preyed  by  tbe  ra11rc«d  company  to  tbe 
effect  that,  if  the  deceased  left  a  place  of  abso- 
lute safely  and  voluntarily  went  on  the  track 
in  order  to  boai'd  a  passenger  train;  and  tbat  if 
by  the  exercise  of  ordinary  care,  caution  and 
prudence  on  his  part,  be  could  have  known.of 
tbe  danger  of  attempting  to  cross  tbe  track,  or 
of  being  on  it  for  any  purpose  at  that  time;  and 
that  IF  be  did  not  exercise  aucb  cere,  caution 
and  prudence, — Ihen  be  was  guilty  of  contrib- 
ntoiy  negligenee.  Tbis  court  decided  that  Ihe 
prayer  waa  properly  refused. 

In  B  very  clear  and  well-reasoned  opinion,  the 
preaent  chief  justice  pointed  out  the  distinction 
between  tbe  obligations  of  paHsengera  in  this 
regard  and  other  persons,  not  sustaining  this 
re&tioD  to  the  carriers.  He  says:  "  In  leaving 
tbe  train  from  Hagerslown,  at  the  station,  and 
la  croeeing  over  the  intervening  track  from  one 
platform  to  tbe  other.  In  order  to  take  tbe  east- 
DOUnd  train,  the  deceased  might  well  assume 
Ifaat  tbe  defenQant  would  not  expose  him  to  any 
danger  which,  by  tbe  exercise  of  due  care, 
could  be  avoided.  And  though  the  deceased 
himself  waa  required  to  exercise  reasonable 
care,  yet  we  may  luppose  thathis  wBtchfulnesB 
was  nalurelly  lessened  by  bis  reliance  upon  tbe 
faithful  observance  by  tbe  employee  of  the  de- 
fendant of  Roch  precautionary  rules  and  reg- 
nlatioDs.aa  would  secure  to  passengers  a  safe 
transfer  from  one  train  totbeotber.  And,  ex- 
cept in  the  presence  of  Immediate  apparent 
danger,  be  nos  authorized  to  act  upon  such  re- 
liance. For  tbegeneral  rule  that  applies  In  o^ 
dinary  cases  of  parlies  crossing  railroad  tracks, 
that  ibey  sbonid  slop,  look  and  listen  before 
making  the  venture,  does  not  apply  in  a  case 
like  the  present  In  such  case  as  thu,  the  rule 
is,  as  established  by  a  number  of  well-consid- 
ered cases,  that  tbe  peastnger  of  tbe  railroad  is 
jnitilled  In  assuming  that  the  company  bas, 
the  exercise  of  due  care,  so  regulated  Its  trai 
tbat  tbe  road  will  be  free  from  interruption 
otatruction  when  passenger  Ireins  stop  at  a 
depot  or  station  to  receive  and  deliver  passeu- 
|OT8."    Baitimon  AO.R.O0.  v.  tftoto,  60  Md. 

And  In  dealing  with  tbe  praver  which 
baveqiioted,  he  says:     "Itenlirelylgnoredthe 
fact  that  the  deceased  was  a  passenger,  and 


train  tEat  was  10  take  blm  on  bis  way  to  Fred- 
erick, It  required  of  the  deceaped  the  exercise 
of  care  and  caution  to  ascertain  whether  there 
wasdacgerof  a  pHsaingtrain  before  attempting 
to  cross  the  track  to  board  tbe  train  tbat  be  was 
required  to  take;  wbcreas  be  was.  unless  be 
■aw  or  knew  of  the  approaching  train,  justified 
in  acting  upon  the  implied  assurance  that  "" 
tndn  would  be  allowed  to  pass  the  station 
olietnict  tbe  transfer  of  passengers  from  o 
tnin  to  anolber."    80  Md.  465. 

WedODot  see  how  wecanhold,  bb matter 
law.  tbat  Uie  plaintiff  was  guilty  of  contrlb- 
8LR.A. 


iry  oeglitrentM.  because  he  did  not  look  ont 

for  the  approaching  train  before  he  left  the  car 
in  wbicb  he  was  traveling.  In  our  opinion  the 
whole  question  was  properly  left  to  the  Jury  bj 
the  instructions  given  at  ihe  trial, 

Svdgment  nfflrjntd. 

HoSlMrrf,  J.,  dissents. 


John  HARRIS,  Apja., 
MAYOR,  etc.,  OF  BALTIMORE. 


Thar«  1>  no  Implied  «ntIiorltr  In  mem- 
bers of  »  paxfnerehip  formed  for  taUng 
and  exeoutlng'  paving:  and  curbing  contrante.  Ut 
borrow  money  and  eieoute  promissory  noua 
therefor  to  bind  the  firm,  unle«  tbere  t>e  pmof 
to  show  tbe  actual  necfselty,  or  luBEa.  for  the 
exercise  of  suoh  power  by  the  IndlviduaJ  mam- 
IMI*  of  the  flrm  In  oonductln(r  the  work. 


(July  1.  laxu" 

APPEAL  by  plaintiff  from  a  judgment  of  tbe 
Superior  Court  tor  Baltimore  Cilyln  favor 
of  defendants  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  under  a  paving 
contract,  but  which  defend  an  la  claimed  to  have 
paid  lo  a  third  party.  Beveried. 
Tbeci         "■  '    ■ '- 


JJ. 

Mr.  Albert  Ritchie,  for  appellant: 

The  distinction  In  law  in  respect  to  tbe  pow* 
CIS  of  trading  and  non-trading  partnetsliips  i* 
as  thoroughly  recognized  and  established  as  it 
Is  possible  to  be,  and  tbis  case  cannot  be  de- 
cided on  the  law  applicable  to  "ordinary"  or 
commercial  partnersbipB  wiiboiit  undermin- 
ing tbe  aetiled  law,  both  of  the  United  Slates 
and  E norland. 

1  Lindley,  Partn.  p.  802,  S  180. 

Between  tbe  injured  partner  and  (he  appel- 
lant on  the  one  side,  and  tbe  bank  on  tbe  orber, 
the  former  ought  to  recover,  because  of  the 
laches  of  tbe  bank. 

Godce  V.  MiMie  Branch  Bank,  3  Ah,  175. 

It  is  the  duty  of  parties  dealin.s  with  a  non- 
trndinic  partnership  to  make  incjuiry,  and  they 
take  the  note  of  tbe  firm  at  their  peril. 

Benedict  y.  Ttiampion,  83  La.  Ann.  186. 

There  is  a  presumption  against  tbe  taker  of 
the  note  of  a  non-trading  firm  from  bia  knowl- 
edge of  the  nature  of  the  businesa. 

iWfay  V.  WAitmore,  10  Heisk,  829. 

In  non-trading  partnerships,  tbe  doctrine 
of  general  agency  does  not  apply,  and  there 
is  no  presumntion  of  authority  to  support  the 
act  of  one  partner. 

Faue  V.  Oole,  68  Conn.  55-60. 

•A  decWoQ  waa  reeobed  In  the  case  Bmrmln?  the 
Judgmant  below  and  an  opinion  hacded  down  June 
12, 1S8B.  ButiseiiuenUy  a  re-arg'umeDt  was  ffranted 
and  the  opinion  given  hereirltb  banded  down.  The 
former  opinion  has  therefore  become  ot  no  Im- 
portanoe  upon  the  particular  point  herein  dacided, 
and  it  la  oonaequently  omitted.   [Bep.l 


asi 
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tiff  loot  lib  chfld,  Buban  E.  Eera,  who  died 
from  disease  caused  and  produced  br  tbe  noi- 
lona  and  deadly  Climes  and  odors  aming  from 
■aid  cesg-pool  or  well.  And  also,  bj  meaoB  of 
liie  premises,  the  eaid  plnintift  balb  been  and  is 
bindered  and  preveoled  from  exttciBiDg  acid 
carrying  oo  hli  trade  and  business  of  a  grocer 
■Dd  saloon-keeper  Id  k)  beneficial  a  manner  m 
he,  before  the  conmltting  of  the  said  griev- 
ancea  by  ihe  said  defendaot,  bad  been  used  and 
accUBlomed  to  do,  and  would  have  continued 
io  do,  and  both  thereby  been  deprived  of  divers 
great  gaios  and  profits  which  be  othcmise 
miKht  and  'would  hare  derived  and  acquired, 
to  wlL,  In  the  County  of  Wayne,  at  210.  221, 
£23  Croaban  Street,  In  Ibe  Cil;  of  Detroit, 
atoreviia,  by  reason  of  the  loss  of  time  of 
•aid  plaintiti  and  bit  wife,  caused  by  the  ill- 
ness direct!  v  produced  by  the  divers  noisome, 
noxious,  ofTensive  and  poisonous  stenches  aris- 
ing from  said  cess-pool  or  open  well,  as  afore- 
■aidi,  and  by  the  drivinjc  away  of  the  patrons 
and  customers  of  the  plaintiff  tiy  reason  of  Ibe 
■aid  amells,  vapors  and  slenebes.  And  also, 
by  means  of  ^e  premises,  the  said  pldntlB 
hath  been  compelled  to  pay  out  in  expeosi 
large  Bums  of  money,  in  paying  doctors'  billi 
for  the  attendance  upon  the  plaintilt  and  bia 
family  during  their  iUness  caused  by  said  ccb»- 
pooi  or  open  well,  a  large  sum  of  money,  (o 
wit.  the  sum  of  (500.  Andalso.by  meansof  the 
premises,  the  said  plainiiff  bath  beeasubjecicd 
to  a  great  expense  In  hirlne  nurses  to  attend  to 
and  natch  the  plaintiff  and  his  Baid  family  In 
their  lUnesB  caused  by  said  cess-pool  or  open 
well  to  a  large  amount,  to  vil,  the  sum  of 
$600.  Therefore,  the  said  plaintiff  says  that 
he  is  injured,  and  has  sustained  damage,  to  the 
•mount  of  $10,000. 
"Seermd  eouiu.  And  whereas,  also,  the  aald 

Elalnliff,  being  so  possessed  of  his  dwelllog- 
ouse,  grocery  store  and  saloon,  with  tbeappur- 
tenances  aforesaid,  the  said  defendant,  tefore 
■nd  at  the  time  of  the  committing  of  Ihe  griev- 
ances hereinafter  mentioned,  was  the  owner 
and  proprietor  of  the  said  premiBcs  Nos.  219, 
221,  Ji2S  Crogbao  Street,  upon  wbich  was  the 
•aid  cess-pool  or  open  well  under  the  snid 
dwelling,  grocery  store  and  ebIood  of  the  said 
plaintiff,  and  by  resBon  tbereof  the  said  defend- 
ant, before  and  at  the  time  of  Ibe  commiltiag 
the  grievance  bv  the  said  defendant  as  herein- 
after mentiuned,  ought  not  to  have  filled  said 
well  with  rubbish,  and  erected  said  dwelling 
upon  the  Bame,  but  ought  to  have  torn  down 
■aid  well,  and  filled  the  same  with  solid  earth, 
and  prevented  the  drowning  of  rata  in  said 
well  or  cess-pool,  and  prevented  Ihe  excrement, 
£1tb,  water  and  dead  vermin,  from  time  to 
dme,  being  In  the  said  ceaa-pool  or  open  weU, 
and  lA  have  prevented  thereby  dlven  noxious, 
noisome,  offensive,  unwholesome  and  poisonous 
■mclls,  vapors  and  Blencbes  from  proceeding 
therefrom  unta  and  Into,  and  permeating 
through,  the  entire  dwelling-house,  grocery 
•tiire  and  saloon,  with  the  appurtenancea.  of 
the  Bald  plaintiff,  to  wit,  in  the  County  of 
Wayne  at  Uoa.  219,  821,  23S  Crofthan  Street, 
in  the  City  of  Detroit.  Nevertheless  the  said 
defendant,  well  knowing  the  aaid  last-men- 
tioned premises,  but  contriving,  and  wrong- 
fully and  UDjuslly  intending,  to  Injure,  prej- 
udice and  aggrieve  tba  aald  plalntlH,  end  to 
6L.R.A. 


incommode,  make  stck  and  Ull  him,  tlie  nld 

plaintiff,  and  his  family,  fn  the  Dosseasion,  use, 
occupation  and  enjoyment  oi  hU  dwelUng- 
house,  grocery  and  saloon,  with  tfae  appurte- 
nances, beret  olore,  to  wit, on  the  Ist  day  of  May. 
A.  D.  188S,  and  on  divers  other  days  and 
times  between  that  daf  and  the  day  of  thi  com- 
mencement of  this  smt.  to  wil,  fn  the  County 
of  Wayne,  at  Nos.  31S,  221,  233  Crogban 
Street,  In  the  City  of  Detroit,  aforesaid,  wrong- 
fully and  unjustly  Buffered,  permitted,  con- 
cealed and  refused  to  disclose  the  source  of 
danger  well  known  by  said  defendant,  and 
caused  by  bim,  by  neglecting  to  fill  up  said 
well,  and  tfae  same  not  being  discoverable  by 
the  said  plaintiff,  and  the  snid  plaintiff  tiaving 
no  knowledge  of  the  existence  of  the  aald  source 
of  danger  to  the  health  and  life  of  the  piiLiotiff 
and  bl£  family,  permitted  and  caused  diven 
large  quantifies  of  dead  rals  and  other  vi^rmin, 
decaynl  wood  and  rubbish,  and  large ':uaati> 
ties  of  filth  and  water.  Io  remain  In  said  laat- 
mentloned  cesspool  or  open  well,  from  which 
whereby  divers  noisome,  noxious,  offi-naive. 
unwbok'Someand  poisonous  smells,  vapuraana 
stenches,  during  all  the  time  aforesaid,  ascend- 
ed and  came  onto  and  into  and  permeaied  into 
every  part  of  the  entire  premises  of  tiie  said 
plaintiff,  as  aforesaid,  and  on  those  -v^ventl 
daysand  times,  thereby  sowlngseeda  of  liEease 
and  death  In  the  body  of  the  plaintiff  nnd  his 
said  family,  and  also  thereby  causing  th'-  death 
of  bis  child  as  aforesaid,  and  (he  expeiiititurM 
for  nurses  and  doctors,  and  lost  time  of  i1:l>  plain- 
tiff and  his  wife  aforesaid.  Therefore  tlie  said 
plaintiff  says  that  be  ia  injured,  and  h:is  au*- 
tained  damages,  to  the  amount  of  tlO.OCO." 

When  this  cause  was  heard,  we  intimated 
tbal  we  only  desired  argument  upon  the  point 
whether  it  was  necessarr  for  the  plaintiff  to 
allege  that  defendant  had  notice  or  knowledge 
of  tbe  noxious  odora,  and  bad  neglected  or  ro- 
fused  to  remove  them,  or  disclose  their  causa. 
Upon  further  consideration  of  the  dechiratlon, 
we  are  of  opinion  that  It  discloses  a  cause  of  ao- 
don.  The  cause  alleged  does  not  rest  upon 
any  covenant,  express  or  implied,  of  the  land- 
lord to  repair  the  premises,  nor  that  they  were 
babitableal thetime the  lease  wasmade;  nordoes 
It  rest,  necessarily,  upon  the  relation  of  land- 
lord and  tenant,  altliough  tbe  lease  is  set  up  by 
way  of  inducement,  to  show  the  right  oi  plain- 
tiff to  possession  of  the  premises.  I'.iit  iha 
cause  of  action  Is  based  upon  the  maxim  that 
every  person  must  so  use  bis  own  premises  a* 
not  to  injure  others,  either  In  person  or  proper- 
ly, righlfully  in  the  vicinity.  The  decl;iralioB 
sets  up  the  construction  and  continuance  of  a 
nuisance  by  the  defendant  upon  hiaown  land  to 
theinjury  of  the  plnintiff,  theeiisience  and  cause 
of  which  were  unknown  totbe  plaintiff,  and 
were  known  to,  but  were  concealed  from  him 
by.  defendant.  It  discloses  a  cause  of  action  ia 
lort,  resting  upon  tbe  duty  of  tbe  defendant  to 
disclose  to  the  plaintiff  defects  in  tbe  |iremlses 
~  ~  lunting  to  nuisances,  known  to  defendant 
concealed  from  plaintiff,  which  wire  cal- 
culated to  Impair,  and  did  Impair,  the  'health 
of  tbe  plaintiff.  Wood.  Land,  and  T.  884; 
Minor  t.  marim,  113  Muss.  477;  8coU  v.  Bi- 
M  N.  H.  426. 
V  well  tbe  ( ' 
trial  to  connect  t 
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-cesftlleged  is  not  lavolved  in  the  Inquiry  before 


FXOPLG  OF  the  Slate  of  MICHIQAII 

V. 

MORRIS  et  at.,  AppU. 


g  larceny,  undei 
couDi,  and  bone  ateallng  In  another  appllea  to 
both  oouata  uid  authortzes  sentsDoa  for  bone 
tteuUag, 
S.   A    tw*w<»wiwi    pnnlAhment   of   throv 
yeftrs  for  horae  steaJlng,  except ' 


of  the  am  offeme,  wt 


laybe  two  rcaraor 
if  flfleea  rosn.  Is  not 
jnianment,  Hlchough  It  muat 
107  be  for  maaglauBhter. 


1  a,  judgment  imposing 


IRROR  to  the  Clrcalt  Court  for  Ealamazoo 

...        "  .    "  ie» 

upon  defendants  aFier  a  plea  of  guilty 


Tbe  facia  BulticientTy  appear  in  tbe  opinion. 
Jfr,  D.  G.  r.  Wiwnor  for  appellant. 
Mr,  George   P.  HopkiDs,  Proi,  Attg., 
for  Ibe  People. 

Or»nt(  J.,  deliyered  tlie  opinloo  of  tbe 

The  respondents  were  charged  with  the  lar- 
ceny of  a  borae  of  tbe  ralue  of  $150.  Tbe 
Inlomnnlion  contained  two  couDte, — one  framed 
under  tbe  general  Slatiile  for  larceny,  and  tbe 
other  char^jiDLt  the  larceny  under  section  9180 
of  Howell's  Statutes,  which  U  an  Act  to  Pro- 
vide for  the  Prevention  and  Punishment  of 
Horse  Stealing.  The  re'pondents,  upon  being 
arraigned,  pleaded  guilty.  Tbe  court  made 
Uie  cuHtomary  iDVCSliguliiiii,  for  (be  purpose 
of  deiermining  whether  tbelr  plea  was  made 
freely,  with  lie  full  knowledge  of  the  accusa- 
ttoD  agaiust  lUem  and  without  uoduelnfiueDce. 
Tbe  court  therefore  sentenced  Morton  10  the 
state's  prison  for  six  yeat^  and  nine  months, 
fDd  Morris  for  seven  years. 

Under  the  first  count,  respondeDls*  sentence 
could  not  have  been  tnore  tbaii  five  years. 
Under  the  second  count,  their  sentence  could 
bave  been  not  less  than  three  nor  more  than 
fifteen  years,  unless  it  was  Ibelr  fliat  offense, 
in  which  esse  the  court  might  have  sentenced 
them  to  tbe  stale  house  of  correction  for  a  lerm 
not  exceeding  two  years.  It  Is  contended  thai 
the  sentence  Is  erroneous  for  two  reasons,  viz.: 
(1)  because  the  plea  of  guilty  applied  only  to 
the  Unl  count,  under  which  tbe  maximum 
penalty  is  Qve  years;  |2)  because  g  9180,  How. 
Slat.,  Is  unconaliluiionsl  in  that  the  punish- 
ment provided  by  it  is  "  cruel  or  unusual." 

1.  The  first  coutealion  cannot  be  msiniained. 
Where  there  are  two  counts  cbsrping  different 
grades  of  tbe  same  offense,  under  a  conviction 
or  plea  of  guilty.  It  has  tfeen  the  peneral  prac- 
tice in  England  and  la  Uila  country  to  pasB 
SL.R.  A. 


judgment  according  to  tba  count  duiging  tlw 
highest  grade  of   offense.     In   this  cue  tbi 

otfense  was  the  same  set  up  in  boib  counts. 
It  must  be  presumed  that  toe  respondents  un- 
derstood the  Information   read  to  them,  and 


ing  sentence.  It  must  tticrefore  be  presumed 
that  tbey  pleaded  guilty  to  all  that  the  infor- 
matloTi  contsined.  We  And  no  autJioritiee  to 
the  contrary.  Dean  v.  Statu,  4B  Oa.  818; 
Adamt  V.  Slate,  03  Oa.  065;  Biie$  t.  StaU.  5S 
Oa.  181;  People  v.  SltotwtU,  37  Cal.  SM;  Btatt 
TvOer.  84  Conn.  280;  Scott  v.  fUate.  81  Misa. 
478;  Statt  V.  Gate,  70  Mo.  481;  Com.  t.  Hitp*, 
22  Pick.  1;  Lyon%  v.  ftopfe,  68  111  371;  Jfanlf 
T.  Utate.  1  Md.  188;  Gonkts  -r.  Piople,  1  Abb. 
App.  Dec.  418. 

A  Franklin  (Mich.).  +1  N.  W.  Rep.  997.  is 
not  in  point.  In  that  case  there  were  four 
counts,  containing  two  distinct  offenses,  vis.; 
larceny  and  the  receiving  of  stulen  goods.  If 
convicted  as  a  receiver,  he  could  under  our 
Statute  tiave  avoided  atate's  prison  by  satlsfao- 
tlon.  A  proper  regard  for  the  righla  of  a  eiH- 
zen  under  such  circumstances  requires  that  the 
record  should  ahow  of  which  crime  the  party 
is  convicted.  But  tbe  reason  of  that  decision 
does  not  apply  to  cases  where  the  law  makM 
different  grades  of  the  same  offense,  nor  where 
by  stulule  the  same  offense  may  receive  differ- 
ent ptinishmenla;  nor  does  tbe  Act  providing 
for  a  distinct  puniEhment  for  horse  stealing 
supersede  tbe  general  Statute  for  larceny.  A 
respondent  cannot  be  prejudiced  by  a  proceed- 
ing under  tbe  Brst  Statute  named,  nor  by  counts 
cmbodving  both  Statutes.  We  have  siatutem 
providing  ■  different  punishment  for  larceny 
from  the  person,  from  a  dwelling  bouse,  at » 
fire,  etc.  But  it  has  never  been  contended  that 
these  superseded  tbe  general  Statute  for  lar- 
ceny, nor  that  a  person  could  not  he  convicted 
under  this  general  Statute,  alihougb  tbe  fact! 
vaiahl  warrant  a  prosecution  under  the  others, 

2.  Article  S,  §  81,  of  the  Constliution  of  this 
State  provides  that  cruel  or  unusual  punish* 
ment  ahall  not  be  inflicted.  It  is  to  the  credit 
of  our  country  that  its  courts  have  seldom  been 
called  upon  10  determine  whether  legislative 
enactments  infringe  this  clause  of  the  Constl* 
tulion.  The  question  under  this  Statute  is  foi 
the  Qrst  time  direcliy  before  this  court.  Indt- 
reclly,  this  Statute  has  been  brought  before 
the  court  on  former  occasions,  but  the  point 
has  never  been  decided,  though  the  opinions  in 
those  cases  contain  some  expressions  hoitile  to 
the  policy  of  such  legislation.  With  the  pot 
icy  of  the  law  it  is  not  our  province  to  deal. 
1  bat  tKlongs  to  tbe  Legislature,  which  is  com- 
posed of  representatives  direct  from  tbe  peopl«^ 
and  wlio  atone  have  tbe  right  to  voice  the  aen- 
timenls  of  the  people  in  tbe  public  enactments. 
When  those  sentiments  are  enacted  into  law, 
tbe  only  province  of  the  court  ia  to  determine 
their  validity  under  the  Constitution.  The 
rule  by  whicb  courts  mu^tbe  governed  in  such 
cases  IS  as  follows:  "  When  a  statute  is  cbal- 
leneed  as  in  conflict  with  the  fundamental  law. 
a  clear  and  substantial  conflict  must  be  found 
to  exiat  to  justify  its  coodemnution."  By  tbU 
sound  rule,  and  with  but  little  li^bt  to  be  gath- 
ered from  the  authorities,  so  few  are  they,  we 
.  must  (tpproscb  tbe  discussion  and  the  delermi- 
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natioa  of  tbh  question.  The  difficult  In  de- 
tenninlng  wbal  u  meant  by  "  cruel  and  un- 
nsiial  punfsbmenta,"  US  used  In  our  ConslUu- 
lion,  IsapparcDl.  Counsel  rordefendnnt  claims 
ttiat,  as  prupcHj  noderslood.  It  mcaas,  wlieo 
used  !□  this  coLinecUon,  piinis'iment  out  Of  pro- 
portion to  tlio  oSecBe.  If  bj  tlis  is  iiieont  the 
ocgreeof  purishmcnt,  ne  do  tliink  tbe  conten- 
tion correct.  «b-n,  in  Ensliiud,  conreasionB 
apiinat  cruel  and  uiii.sual  puuislimcnts  were 
first  wrcsied  from  ihe  crown,  sliglit  offctises 
were  virircd  with  the  most  exirenie  puuisb- 
Incnt.  ani]  no  protest  was  made  agninst  It. 
But  OMr  concern  ia  to  asccrioin  how  lliis  lan- 
guage is  to  be  understood  in  the  conBtitutional 

In!R«Bayirrd,3G  Hun,  048,  itissaid:  "We 
first  find  Ihe  iDJunctiun  against  cruel  and  nu- 
usiinl  punisbmeDl  in  the  Declaralion  of  Rights 

efbeuted  by  the  convention  to  William  and 
ary  before  settling  the  crown  upon  tbem  in 
Itietj.  That  Dcdaratiou  recilralbp  crimes  and 
errors  which  had  made  the  revoluiioo  neces- 
sary. These  recitals  consist  of  the  acts  onl  v  of 
the  former  king  and  the  Judges  appointed  by 
him,  and  one  of  them  was  Ihal  'illegal  and 
cruel  punisliment  had  been  Inflicted.  Tbe 
punishments  complaioed  of  were  the  pilloriea, 
■liiUnga  and  mutilations  which  the  corrupt 
judges  of  King  James  bad  infiicted  without 
wfliraat  of  law,  and  the  Declaration  was  aimed 
at  the  acts  of  the  executive,  for  Ihe  judgea 
appointed  by  him,  and  removable  at  pleasure, 
were  practically  port  of  the  eieculive.  It 
clearly  did  not  Ihcn  refer  to  the' degree  of  pun- 
ishment, for  the  oriminal  law  of  England  was 
•t  that  lime  disgraced  by  the  indiclioa  of  the 
very  graTesl  puniebment  for  alight  offenses, 
even  petit  larceny  then  being  punishable  with 
death.  But  tbe  Declaration  was  imended  to 
foibld  tbe  impoEition  of  punishment  of  s  kind 
not  koown  10  the  law  or  not  warranted  by  tbe 
law."  Jiiilice  Cooley  aaja:  "Probably  any 
punishment  declared  by  statute  for  an  oflense 
which  was  puniahalile  in  the  same  way  at  tbe 
common  law  c<iuld  not  be  legaided  as  cruel  or 
unusual,  in  Ibe  constitutional  sen se;  and  prob- 
ably any  new  statutory  offense  may  be  pun- 
ished to  the  eilent  and  in  the  mode  peroiitled 
by  the  common  law  for  offenses  of  similar 
nature.  But  Ihoso  degrading  punishments, 
which  In  anyStalP  had  become  olwolete  before 
Iti  existing  Cnnsittulion  was  adopted,  we  think 
may  well  be  held  forbidden  h;  it  as  cruel  and 
unusual.  Wu  may  wet!  doubt  the  right  to 
establish  the  whipping  post  and  pillory  in 
Stales  where  they  wiTe  never  recognized  as 
Instrumenta  of  punishment,  or  in  Slates  whose 
Connii  tut  ions,  revised  since  public  opinion  had 
bauislud  Ihem,  have  forbidden  cruel  and  un- 
Dsuul  punisbmenls.  In  auch  States  tbe  public 
■enlimenl  mubt  be  rcgaided  as  having  con- 
demned them  as  cruel,  and  any  punisliment 
wbicb,  if  ever  employed  at  all,  has  become 
■lloKether  obsolete,  must  cerialuly  be  looked 
upnn  OS  unusual."     Const.  Lim.  403. 

But  for  the  disposition  of  Ibis  case  we  may 
adopt  the  rule  contended  for  and  tben  we 
must  find  (In  order  to  declare  tbe  law  uncon- 
Blilutional]  that  the  minimum  punishment  pro- 
vided by  the  law  la  so  dispropoitionate  to  the 
offense  as  to  shock  tbe  moral  aeose  of  the 
people.  Imprtaonment  for  Uiceny  is,  uid 
8L.It.A. 


alwnys  haa  lieen,  in  this  country  and  In  all  dri- 

lized  couDlfies,  one  of  the  methods  of  puniah- 
nient.  There  may  be  circumstances  surround- 
lag  tbe  commiiiEioD  of  larceny  where  fifiesa 
years  would  not  be  considered  too  severe  m, 
punishment.  When  punishment  is  eonimcasu- 
rate  with  tbe  depravity  ul  ihecnininnl.  us  shown 
in  the  commission  of  the  act,  jjslice  is  done. 
Under  mostof  our  criminnl  III iva. cases  may  ariiB 
when  the  punishment  inSicIed  might  be  con- 
sidered cruel,  but  that  does  not  condemn  tbe 
law.  The  judge  in  such  cuses  has  acted  within 
the  jurisdiction  of  cuDStitutiuoal  law.  and  other 
means  must  be  resorted  to  lo  richt  Ihe  wrong. 
Appellate  courts  cannot  luLcrfereif  the  pro. 
ceediogs  have  been  regular.  Tbe  law  liself 
must  therefore  be  cruel  or  unusual  to  warrant 
the  interposition  of  the  courts.  It  is  argued 
that  under  this  law  a  prisoner  must  be  sen- 
tenced from  three  to  Gfteen  years,  while  under 
other  statutes  for  the  larceny  of  property  of 
the  same  value,  be  could  on1i;p  be  imprisoned 
for  one  year.  This  ia  not  a  fair  or  legitimaJe 
(eat.  Our  statutes,  and  so  probably  Ihe  sialute» 
of  all  tbe  Stales,  recognize  Ibis  dtitinction. 
Under  oui  statutes  larceny  from  the  person, 
larceny  fromadwelling-houae,  oratafire,  may 
be  punished  by  imprisonment  for  five  years. 
Tbecashier  or  any  officer  or  setvactof  a  bank, 
who  lakes  any  of  tbe  property  intrusted  to  bi» 
care,  and  thereby  commits  larceny,  may  be- 
imprisoned  for  ten  years.  Any  officer,  clerk  or 
pereoD  employed  In  the  stale  treasury  may,  for 
larceny  theiefrom,  be  imprisoned  for  fourteen 
years.  So,  loo,  any  person  who  shall,  at  the- 
same  term  of  court  be  convicted  of  ibrec  dis- 
tinct larcenies,  may  be  imprisoned  for  flfleen 
years.  In  all  Ibesemacs  the  propeny  Etolet> 
may  not  exceed  tbe  vulue  of  a  d(>llar.  It  ha* 
never  been  contended  that  any  of  ibe  punish- 
ments imposed  by  these  sialuies  were  cruel  or 
unusual.  It  Is  also  argued  tbai  under  tbi» 
Statute  a  man  must  be  imprisoned  for  a  longer 
period  than  may  one  who  is  convicted  of  man- 
slaughter. The  larceny  of  a  horse  usually,  If 
not  necessarily,  implies  a  bad  and  wicked  dis- 
position. A.  person  may  be  guflly  of  man- 
slaughter without  possessing  any  sueh  dispoei- 
lioD.  He  may  be  convicted  of  manalaugiiter 
when  engaged  In  doing  an  act  which  is  only 
malum  pTvhibitvm.  ana  not  imrlum  in  m.  He- 
may  be  found  eiillty  of  manslaugbier  under 
circumstances  which  do  not  have  any  ten  dency- 
to  show  a  wicked  intent  or  purjiose.  I  caonok 
therefore  sfe  that  this  law  can  be  held  uncoo- 
slilutional,  because  the  punishment  InQicted 
must  be  greater  than  may  be  the  puni.'-bmeoL 
for  macsTaughler.  This  was  expressly  held  in 
Exparte  Jlitc/.ea,  70  Cal.  1. 

Id  fl«  Bayard,  above  cilcil,  Ibe  law  provided  t. 
greater  punishment  for  Ih''  same  crime  in  th» 
city  than  In  the  country,  and  It  was  held  con- 
stilulional.  It  will  be  conceded  that  ibe  Legis- 
lature hxs  Ihe  constitutional  power  to  fix  the- 
minimum  as  well  as  tlie  maximum  of  the  pun- 
ishment It  lias  also  tbe  exclusive  jurfsdiclioik 
lo  define  "crime,"  and  prescribe  tbe  punish- 
niPnL  It  is  suppr«ed  (o  represent  the  senti- 
ment and  wishes  of  Ibe  people.  In  these  day* 
of  intelligence  and  improvement,  extraordinary, 
indeed,  must  be  the  terms  oF  a  criminal  law 

which  wou 

the  people. 
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nltw.  Bfi  ovner  bceomea  attscbed  to  hfm 
beciiUH  oC  bia  infUlgenre,  and  the  use  made 
of  bim.  Tbe  tbief  makes  him  a  meanB  of 
escape  by  one  of  matij  roada.  la  a  few  bouTS 
be  may  pi!'rbaps  drive  him  IdIo  snolber  State. 
Organized  Imnds  ol  Ibese  thieves  bave  eiialed 
in  Tarloua  parts  oCliie  country,  and  so  exi  ensile 
have  been  Ibelr  deprt-daltoaa  tbat  vigilance 
coDimit'ees  bare  been  organized  to  accomplisb 
wLniibe  authoriiica  seemed  powerleas  to  do. 
Under  tlii'se  circumeiaoces,  it  seetns  to  me  clear 
that  It  would  be  almost  a  UBurpatioD  of  au- 
thority for  the  courts  to  hold  tbsl  a  minimum 
puninbiiicDt  of  Ibree  yeais,  even,  is  ao  dispro- 
portionate to  the  oITeDBe  aa  to  be  cruel  or  ud- 
uatial.  But  for  the  first  oSense  the  person 
C'invicled  may  be  sent  lo  the  bouse  of  correc- 
tioTi  for  any  period  not  ezteeding  tno  yeara. 
Cenalnly  here  is  dinrretinn  enough  left  to  the 
trial  court  to  protect  tberightfl  of  anyone.  The 
policy  of  inflicting  greater  punishments  for 
llib  second  or  more  offenses  has  long  been 
adopted,  and  is  not  questioned.  A.  lew  au- 
tboritiea  may  be  referred  to  bearing  upon  the 
aiibjecl.  In  1816  the  Legislature  of  New 
York  passed  an  Act  lo  suppress  dueling,  the 
punisbment  i«tnK  tbat  tbe  convicted  person 
■bould  bu  incapable  of  bolding  or  being  eleoled 
10  any  poat  of  proBl,  trust  or  emolument,  tlvll 
or  mfliLary.  1  he  court  held  that  the  punish- 
ment did  not  come  vilbin  the  constitutional 
prohibiilon  as  cruel  or  tmusuaL  Barter 
FeapU,  S  Cow.  0>». 

A  Himilar  statute  of  the  Territory  of  New 
Heiijci,  fur  horse  ateallug.  Imposed  tbe  punlab- 
meut  of  not  less  Iban  thirty  nor  more  than  eiity 
lashes  on  Hie  bare  back.  Under  the  provialoos 
organizing  tbe  Territory,  it  waa  provided  that 
the  laws  passed  by  tbe  Lei^alative  Assembly 
should  tie  submitted  to  the  Congress  of  the 
United  States,  aud.  If  disapproved,  should  be 
null  and  of  no  effect.  The  act  was  lubmilted 
lo  Congress,  and  had  never  been  disapproved. 
The  law  waa  held  constitutional.     Oareia  ~ 


Territory,  1  N.  H.  419.  Be«  alio  Ltgan  t. 
8taU,  8  Uelsk.  169. 

This  law  was  enacted  in  1877,  and  no  demand 
appears  1«  have  been  made  for  its  repeal  or 
modlflcation.  We  may  therefore  infer  tbat  It 
meets  the  approval  of  the  people  of  this  Btate, 
who,  we  are  confident,  would  not  permit  a 
criminal  kw  sbockiag  to  their  moral  sense, 
and  im!>osiug  a  cruel  punishment,  to  remain 
longupon  ihestalute  book.  The  crime  of  horse 
stealing  has  generally  lieen  regarded  from  tbe 
earliest  times  aa  iovoMng  a  gresier  degree  of 
criminality  than  the  larceny  of  other  propertv. 
In  England,  by  Statute  (1  Edw,  VI.  chap.  12, 
%  10),  In  1G47  tbe  horse  thief  was  deprived  of 
the  benefit  of  clergy,  and  this  distinction  wa« 
preserved  In  later  statutes.  1  Btepb.  Crim.  Law 
4tUM<l8. 

Statutes  similar  to  our  own  have  been  en- 
acted, and  are  still  In  force  la  many  of  tba 
Stales,  In  Texas  tbla  crime  la  punished  by 
Impriaonment  for  not  leastbsn  five  nor  mora 
than  fifteen,  years;  in  Georgia,  not  less  than 
four,  nor  more  than  twenty,  years;  in  Arkan- 
sas,  not  lesa  than  five,  nor  more  than  fifteen, 
years;  In  Tennessee,  not  less  than  three,  nor 
more  than  ten,  years;  In  Kentucky,  not  leu 
than  two,  nor  more  ihsu  t«n,  years;  in  Mary- 
land, not  less  than  two,  nor  more  than  fifteen, 
years;  In  Wisconsin,  not  less  than  two,  nor 
more  than  fifteen,  years;  In  Virginia,  not  lea* 
than  three,  nor  more  than  eighteen,  years;  Id 
Illinois,  not  less  than  three,  nor  more  than 
twenty,  years;  and  In  many  other  Sta  tea  the  pu&- 
lahmenL  la  from  one  to  ten  years.  We  are  not 
pointed  to  a  single  decision  which  condemns 
such  Statute  as  unconatltutionil.  Our  conclu- 
sion therefore  latbat  this  Statute  cannot  be  con- 
demned by  tbe  courts  aa  imposing  a  cruel  ex 
unusual  punlahment,  either  In  the  popular  or 
the  constitutional  sense. 

Gonvietioa  andtenienee  i^fflrmtd. 

The  other  Justices  concurred. 
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J.  H.  AMAEER,  Appl., 

Frances  NEW  et  al.,  Be^pOk 

(....B.  a.—) 

1.  Tliep«riodof  aixTwtrafroMtlMdla- 
eoverjr  of  tlM  frftndi  wIttalD  wbfob  an  aotlon 
to  set  aside  a  tiaudulmt  conveTanoe  muat  be 


brought,  under  Code.  I  111.  does  not  apply  vboe 
■  Judgment  creditor,  wbotuupurohaseil  tbe  land 
on  eieouMon  sale  made  In  dlsrOKard  of  tbe  freud- 
uient  deed,  brinn  an  action  to  recover  pomnelon 
after  the  death  ol  a  widow  harlnr  a  superior 
claim  of  dower,  Co  whom  be  had  been  oljUged 
temporarily  to  aurtender  possosalon. 
),  Ona  wlio  bmm  nuMl*  ont  »  prim»  fkde 
null  ror  the  teoovery  of  land  la  not  ijrevealed 


In  cases  of  fraud  the  Statute  of  Limitations  be- 
uliu  Id  ritn.  Id  equity,  not  at  the  time  the  fraud  Is 
perpplrated,  but  from  the  time  of  lie  dlsnovery. 
reck  V.  Itank  of  America,  T  L.  R.  A.  8E8.  IB  R.  I. — ; 
Bmucy's  Appeal.  B  Ceot,  Bep.  !».  lU  Pa.  IGS;  Ou- 
weU  V.  Oiswell.  »  West.  Bep.  1E8,  UO  III.  IH;  Tanoy 
V.  Cutbren.  St  Fed.  Rep.  61iT;  Hoaea  T.  Taylor,  11 
Cent.  Hep.  TU,  a  Hacker,  '^ 

Laobea  canuot  be  unputed  to  plstntffh  In  tbe  ab- 
•enoe  of  all  knowledge  of  the  tacts  of  which  It  Is 
predicated.   Tunalall  v.  Withers,  U  Ta.  I.  J.  IW. 

In  a  oaae  of  tnud  upon  tbe  part  of  an  admlni^ 
BL.a  A. 

Bee  also  26  L.  S.  A.  Se4. 


tratOT.  In  wbloh  auh  of  the  defendants  partM- 
pated,  a  court  of  equity  ghould  be  slow  In  denylns 
relief  upon  the  mere  ground  of  laobea  Id  brinslnB 
BUlt.    Bryan  v.  Kalee,  ISt  D.  &  12S  (33  I.  ed.  Sai. 

Where  the  party  affalnst  whom  a  cause  of  aotlOD 
eilBted  In  favor  of  another,  by  fraud  or  aotual 
fraudulent  conci^ment,  preveols  uiother  from 
obtaining  knowledge  thereof,  the  Statute  would 
oommence  to  run  only  from  tbe  time  the  rifrbl  of 
action  iras  discovered,  or  might,  by  the  use  of  due 
diligence,  bava  been  dlsoovered.  Bradford  T.  Mo 
Conntok,  71  Iowa.  US. 

Where  fraudulent  eonoeabnent  by  a  Juatloe  ot 
tbe  peaee  prevented  tlie  Statute 


Booth  Carolir^  SimiEMK  Comr. 


timn  atUMklnK  M  traudulent  ■  deed  net  up  In  do-  i 
teiiM,1i««uMthet]aie  Cor  brlDging  an  action  to  | 
let  wide  the  conver&noe  u  tnudulent  haa  ex- 
pired. 

lS<>n|JK>n,  Ch.  J.,  dlMenUJ 

8.  A.  oaaa  eaniiot  ba  amniied  on  o^mt 
frouDdt,  where  emmeoua  Inatruotlona  on  one 
bnndi  ol  It  bftve  been  riven  to  the  Juiy. 

(April  n,  istoj 

APPEAL  by  plaintiff  from  a  tndgnient  of 
tbe  Common  Pleu  Circnit  Couit  for  Or- 
•ngeburg  County  In  favor  of  defendants  JD  an 
sciion  brought  to  Tecorar  pusaeBslon  of  certain 
re«l  estate.     ScMrted. 

The  tiicls  are  full;  ntated  In  the  oplaionn 

Meun.  Iilmr  A  Olkse,  for  appellant: 

At  the  time  of  the  execution  of  loe  Toluntary 
deed  by  the  doaor  Slatrunk  was  bis  creditor, 
and  he  nai  therefore  warraDtcd  by  law  in 
treating  the  coutcyance  as  void  in  law,  and  Id 
■ubjeciinft  the  property  embraced  in  It  to  the 
execution  of  Judgment  rendered  for  the  recov- 
ery of  his  debt. 

BMardton  v.  Hfiodut,  14  Rich.  L.  101;  Free- 
man, Executions,  g  18fl;  Wait,  Fraud.  Conv. 
§69. 

The  deed  of  the  eherlff  transferred  to  81a- 
trunk  tbe  le^I  title  to  said  land,  and  not  merely 
the  right  to  the  legal  title,  and  to  have  tbe  said 
voluntary  coDveyance  set  aside  by  proper  pro- 
oeedinga  fn  a  court  of  competent  juriadictiou. 

A  purchaser  al  sheriff's  sale,  or  one  claiming 
under  such  parchaser,  can.  In  an  aciioD  to  rc- 
oover  the  posacEaion  of  the  laud  bought,  aaaail 
for  fraud  a  convcyauceof  the  judgmeol  debtor, 
executed  before  (he  sale. 

BureAT.  Brantl^.WH.  C.SOd-.Lowryr.  Pia- 
lon,  2  Ball.  L.  834;  Tlunnai  v.  Jiter,  1  Hill,  L. 
880;  amilA  v.  CuOerlton.  9  Rich.  L.  106;  SieA- 
ardwn  v.  Rlioavt,  14  Rich.  L.  90. 

Maun,  Qlover  A  BowmB.li,  for  respond- 


accrue.  TheacUonlntbepresent  caw  wascom- 
menced  March  18,  1887,  nioeleeii  years  after 
Sistrunk  bad  personal  knowledae  of  the  deed, 
or  Sfteen  ^ears  at  least  after  the  return  of  nulla 
bona  on  hts  execution,  and  was  barred. 

Plaintiff  claims  under  Sistrunk's  title,  and 
therefore  he  is  barred. 

St^xr  T.  OhandUr,  18  B.  0.  52S;  Jfeaberrg 
Nat.  Bank  v.  Einard,  28  8.  C.  110. 

If  tbe  plaintiff  was  not  barred  by  the  Statute 
of  Lf  mitatioDB.  fraud  cannot  be  relieved  against 
after  twenty-lliree  years, 

Myeri  v.  ffHanton,  13  Rich.  Eq.  208;  ^iwm- 
dtn  V.  Annetl^  2  Scb.  &  Lef .  630;  RiddUhomtr 
V.  Kinard,  1  Hill.  Ch.  B78;  WhiU  v.  Moon,  S> 
8.  C.  488:  Wait.  Fr.  Conv.  gS  288,  389. 

Tbe  court  will  not  entertain  acharge  of  fraud 
after  the  lapse  of  twenty  yean  on  account  of 
the  laches  of  the  platnlin. 

EiylOerger  v.  Eibter,  1  HIU,  Ch.  130;  Walt, 
Fr.  CoDV.  t4  287. 

Helvar,  J.,  delivered  the  oplolon  of  the 

I  understand  it  to  be  well  settled  that  an  ex- 
isting creditor  who  wUhes  to  subject  property 
to  the  payment  of  bis  debt,  which  baa  been 
conveyed  bv  his  debtor,  by  a  voluntary  deed 
to  another,  before  Judgment  obtained,  has  two 
remedies,  to  either  of  which  be  may  resort,  to 
wit:  he  may  disregard  the  cod  veyancc  as  fraud- 
ulent and  void,  and  proceed  to  sell  the  prop- 
erty under  his  execution,  leaving  the  vallditj 
o(  Che  deed  to  be  determined  in  an  action  of 
the  purchaser  at  such  sate  to  recover  possession 
of  (he  land;  or  be  may,  by  an  aciion  on  tba 
equity  side  of  the  court,  have  Ihe  deed  set  aside 
on  Ihe  ground  of  fraud,  and  the  land  couvi^yed 
by  it  Biibjecled  to  tbe  payment  of  his  debt  If 
he  resorted  to  the  latter  mnde  of  relief,  then  it 
waa  Ecllled  in  tbe  court  of  equity  ibal  he  must 
commence  hii  aciion  within  four  years  after 
the  discovery  of  the  fr«ud,  or  surh  action 
would  be  baned:  and  Ibia  equity  rule  ia  now 
made  statutory  by  acctlon  113  ot^the  Code,  tlie 
time  being  enlareed  from  four  to  six  years. 
But  I  do  not  see  how  this  doctrine  can  be  made 
applicable  in  ■  case  where  the  creditor  resorts 


from  runnliiBln  h[sfavor,Italeopi«veDtedltfnim 
runnlDB  in  favor  of  bla  sureties.    Jbld. 

nie  Htatuu  □(  Limitations  does  not  run  against 
•  pan7  to  bar  his  rlpht  of  action  (or  the  correc- 
tion or  a  mlBlHbe  until  he  discovers  Che  mistake,  or 
until  he  might  discover  It  b;  pursulQir  Inquiries 
Buggeeted  bf  tacts  within  hla  knowledge:  but  be  Is 
not  obliged  to  pursue  such  iDqiilrles  when  thede- 
fendsnt  has  so  Gonduot«d  himself  as  to  Justify  htm 
m  ttellevtng  i  hat  no  mlstalie  has  been  made.  Uan- 
attv.Sturr.TSlowa,  BH. 

The  Ulnnaola  Statutes  Itmltinjc  tbe  time  of  ao- 
tlona  tor  relief  from  fraud  embraoe  both  leva]  and 
equitable  aetloas.  Bumpbrey  v.  Caipenter,  80 
U  Inn.  lU. 

The  Statute  does  not  run  against  a  salt  by  an  ad- 
nluiMrator  for  dlBcovery  of  asnla  oonvered  in 
fraud.  uutU  discover;  of  the  fraud,  due  diligence 
for  Its  disoovery  having  beeu  used  \>j  plalntllL 
PrcetOD  V.  Cutter,  B  New  Eng.  Rep.  ase,  (U  N.  H.  <aL 

A  creditors'  bill  In  New  York,  founded  on  fnuid, 
k  barred  onl;  by  the  lapse  of  sli  TSaiS  from  the 
dlsoovvrr  ol  the  rrsud.  Deokar  v.  Decker,  10  Cent. 
Bep.  tOB.  lU  N.  T.  128. 

A  suit  In  equity  by  an  aeslonee  in  bankruptcy  to 
8L.R.  A. 


recover  bonds  fraudulently  transferred  tiy  the 
tttnknipt  must  be  brougbt  witblu  two  yean  from 
tbedlsDoreryof  the  transfer,  under  D.K.  Uev.Blat,, 
I  DOST.    Fhelpa  V.  Elllntc,  B>  Fed.  Bep.  US. 

If  not  brought  within  six  years  after  the  Ume 
platntlH  Htm  had  knowledge  of  the  aale,  tlie  bill 
wUI  be  dlsmlMed.  although  six  years  have  not  yet 
elapsed  since  the  reversal  on  aptieal  of  the  order  In 
tbe  original  oause.    IMd. 

Where  an  attorney  reoelvea  from  his  dkmt  * 


claim 


9  in  hti  own  name,  ooocealingauota 
fact  from  bis  oUent.  limitation  does  not  b^Hu  H> 
run  against  tbe  ollent  until  be  dlsoovera  tbe  cause 
of  aotlon,  or  might  discover  tt  by  the  use  of  re^ 
Bonable  diligence:  but  he  la  not  required  tn  make 
an  ezamloatlon  o(  tbe  records,  a*  the  attorney^ 
obligation  la  to  Inform  him.    WUder  v.  Sccoi,  11 

In  oases  of  fraud,  the  Statute  of  Umltationa  doea 
not  begin  to  run  until  dlsoovery  of  tbe  oonoeftled 
fraud.  Bee  noM  to  Carrier  v.  Chlnuro,  R.  L  *  P. 
a  Co.  (Iowa)  B  L.  B.  A.  TMC  Feck  v.  Bank  Of  Ameit- 
<iatR.I.)TIi.B.A.B2a. 


idbyGoogle 
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Aif  AEEK  T.  New, 


to  Ihe  former  mode  of  relief  from  tte  fraud, 
in  eucb  a  cuse,  tbe  creditor  brings  no  sctioo  lo 
wtasirletheii^,  and  tbere  is  nothing  to  which 
the  pica  of  the  Statute  of  Limltatlnus  can  be 
inade  applicable.  Thai  Statute  confers  do 
rigbta  eicept  Blmply  that  ot  immunUy  from 
Buit,  end  therefore,  until  Bome  nclioQ  ia  brought 
against  one  who  seeks  to  avail  himself  of  ibe 
benef1l«  of  tbe  Statute,  there  is  no  room  for  Its 
applicatioD.  Foe  esample,  where  an  action  ts 
brought  on  a  note  after  the  time  limited  for 
the  commencement  of  such  action,  nbile  the 
Statute  afTorda  perfect  immunity  from  luch 
action,  it  does  not  operate  as  pavment  of  tbe 
debt  evidenced  by  such  note,  and  If  the  bolder 
thereof  can  obtain  payment  in  any  oilier  way 
than  by  resort  to  an  action  be  baa  the  right 
to  do  so.     See  Wilton  v.  Kellg,  18  S.  C.  216. 

The  Statute  ot  Limitations  is  nothing  but  a 
"  statute  of  repose,"  as  it  has  l)een  called, 
founded  on  motlvea  of  public  policy;  it  is 
brat  tor  tbe. i^enersl  welfare  that,  after  tbe  lapse 
of  a  prescribed  time,  fixed  arbitrBriiv,  a  person 
«ball  not  be  allowed  to  enforce  a  cfalm  by  the 
use  of  tbe  leeal  macbinery  of  the  courts, — that 
ifl,  the  donra  of  the  courts  are  no  longer  open  to 
him  for  the  enforcement  of  a  claim  which  he 
has  neglected  to  assert  within  tbe  prescribed 

Now,  In  this  case.  treatinjE  It  as  though  tbe 
action  was  brouebt  by  Sistrunk,  in  whose 
shoes  tbe  real  plaintift  stands,  where  baa  there 
been  any  deia^  on  the  part  of  tbe  creditor  in 
asserting  bis  rigbtsT  The  voluntary  deed  was 
made  in  November,  .'888.  Sistrunk  recovered 
his  Judgment,  on  cause  of  action  arising'  prior 
to  tbe  deed,  in  August,  1B67.  The  land  was 
levied  on  and  sold  by  tbe  sberiS  in  January. 
1868,  and  possession  was  surrendered  to  tbe 
purchaser  at  such  sale,  Bislrunk,  of  the  entire 
tract  ot  300  acres.  By  proceeding  instituted  in 
March,  l&Ofl,  that  portion  of  the  tract  (163 
acres)  now  in  dispute  whs  laid  off  to  tbe  widow 
of  the  grantor  at  ber  dower,  and  she  beld  pos- 
■eiisioD  until  her  death.  In  March,  1886,  and 
within  atiout  a  year  tbereafter  this  action  was 
commenced.  Fiomthisstatementttappearstbat 
the  creditor  proceeded  promptly,  after  obtain- 
ing bis  judirmcnt.  to  subject  the  land  to  the 
payment  of  his  debt.  In  one  of  the  modes  per- 
mitted by  law,  to  wit,  a  sale  under  bis  Jude;- 
meal,  notwithstanding  tbe  prior  voluntary 
deed,  and,  having  thus  acquired  possession,  re- 
tained the  same  until  required  to  surrender  tbe 
portion  now  in  dispute,  temporarily,  to  tbe  su- 
perior claim  of  dower,  and,  very  soon  after 
that  eslale  terminated  by  the  death  of  the 
widow,  this  action  was  commenced  to  regain 
possessioQ  of  that  pnrt  of  Ibe  land  which  had 
thus  been  temporarily  surrendered  under  the 
superior  claim  of  dower.  There  never  was, 
therefore,  any  occasion  for  the  creditor  to  briDg 
bis  action  lo  set  aside  tbe  deed  for  fraud  land 
•acta  is  not  the  nature  of  the  present  action); 
for  he  bad  availed  himself  of  Ibe  other  remedy 
aCorded  by  law,  by  selling  the  land  under  his 
execution  as  the  property  ot  the  grantor,  not^ 
withstanding  the  prior  execution  of  the  volun- 
tary deed.  This  iMing  on  action  to  recover 
poBSeaainn  «f  real  estate,  and  not  an  action  to 
•et  aside  a  deed  for  fraud,  I  am  unable  to  see 
bow  tbe  plea  of  the  Statute  of  Limitations  can 
te  applied;  for  certainly  tbe  right  of  action  did 
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notarise  until  ttie  estate  of  dower  fell  in  by  the 

death  of  the  widow,  and  the  action  was  com- 
menced within  a  year  after  thatevent  occurred. 
The  plea  ot  the  Statute,  as  it  is  called  (improp- 
erly, as  I  thinic,  for  such  a  plea  must  be  di- 
rected lo  Ihe  cause  of  action  set  foilh  In  the 
complsint],  is  not  directed  to  tbe  plainlllf's 
cause  of  action,  but  is  interposed  as  a  protec- 
tion against  an  attack  made  by  the  plaintiS 
upon  the  defense  set  up  by  defendants. 

The  plaintiS  having  made  out  a  prima  facie 
title,  as  is  shown  hy  the  refusal  of  tbe  motion 
for  a  nonsuit,  to  which  no  exception  was  taken, 
the  defendants  undertook  to  show  a  superior 
title  In  tbemselvea  under  the  deed  in  question, 
and,  surely,  the  plaintiff  was  entitled  to  show 
any  defect  In  that  deed  which  would  render  It 
insufSclent  to  vest  title  in  the  defendants,  either 
by  showing  that  it  was  not  under  seel,  or  not 
executed  In  the  presence  of  two  subscribing 
witnesses,  or  thai  the  -grantor  was  non  eampot, 
or  that  it  was  not  recorded  If  so,  whv  may 
it  not  also  be  shown  that  It  was.  void  fortraudf 
I  do  not  understand  that  it  ever  was  tbe  nils 
that  a  deed  or  other  instrument  could  not  be 
attacked  for  fraud  after  the  lapse  ot  the  pre- 
scril>Gd  time,  tn  any  way.  btit  only  that  It  could 
not  be  attached  by  an  action  Instituted  for  that 

Eurpose.  I  can  very  well  understand  how  the 
iw,  from  consideration  of  public  policj[,  may 
forbid  one  from  Invoking  its  aid  by  bringing 
an  action  to  set  aside  a  deed  for  fraud,  after 
the  time  limited  for  the  purpose,  but  I  am  un- 
able to  understand  upon  what  principle,  either 
of  law,  equity  or  good  morals,  one  who  baa 
made  out  a  prinia  facie  case  for  tbe  relief  bs 
demands  can  be  forbidden  from  showing  that 
the  defense  set  up  against  his  ciiiim  Is  founded 
in  fraud,  simply  because  such  fraud  bad  been 
committed  so  long  ago  as  to  bat  an  action 
brought  to  obtain  relief  from  such  fraud;  but 
I  do  not  think  any  case  can  be  found  which 
would  sanction  such  a  doctrine.  It  seems  to 
me  that  any  other  view  would  render  tlie  con- 
ceded right  of  the  creditor  to  disrei;nrd  the 
fraudulent  deed  and  sell  tbe  land  under  his  ex- 
ecution absolutely  nugatory;  for.  In  such  a 
case,  all  tbat  tbe  grantee  under  the  fraudulent 
deed  would  have  to  do  would  be  to  widt  until 
the  expiration  of  six  years,  and  (ben  assert  bis 
claim  under  such  deed,  when,  under  tbe  view 
contended  for,  it  would  beslilelded  from  attack 
on  tbe  ground  of  fraud  by  the  Statute  ot  Lim- 
itations. If  it  should  be  said  tbat  the  creditor, 
after  purcbRSing  the  land  under  his  execution, 
could  protect  bimselt  by  bnngiog  an  action  to 
remove  a  cloud  from  his  title,  by  having  the 
deed  declared  void  for  fraud,  this  is  only  say- 
ing thai  one  of  tbe  conceded  modes  of  relief 
which  a  creditor  has  cannot  be  made  eltectual 
without  resorting  also  to  the  aid  of  tbe  other 
mode  of  relief;  which  praeticallv  amounts  lo 
saying  that  the  only  effectual  mode  of  relief  'a 
by  an  action  to  set  aside  tbe  deed  for  tiaud, 
and  that  tbe  other  mode  is  but  a  delusion. 

I  agree  with  tbe  chief  Justice  that  the  deed 
cannot  be  regarded  as  a  marringe  seitlcmeot, 
because  it  does  not  appear  to  have  been  made 
in  pursuance  of  any  arrangement  entered  into 
prior  to  the  marriage,  or  that  it  was  In  anyway 
founded  upon  or  connected  with  the  contract 
ot  marriace. 
Aa  to  tbe  position  t«ken  by  counsel  for 


for  ■» 


South  Cabolcia  ScFBxifB  Court. 


\o  say  Ib&t  Ibis  cannot  be  done  fn  a  rose  tried 
by  a  jury,  for  tbe  reason*  slated  \a  Bonham  r. 
BMop.  38  8.  C.  100.  Tlie  Judgment  of  IbiB 
court  is  that  the  judgment  of  the  ViToiit  Co"rt 
be  reverted,  and  that  the  eate  6e  remanded  to  that 
cuiirtJoT  a  neai  (n'ttj. 

McGowMA,  J.: 

I  concur.  It  to  clear  that  lli-  plalntlfl  could 
not  sue  for  the  land  during  tiie  life  of  Mrs.  In- 
abnet,  for  abe  lield  it  b;  a  le^-nl  title, — her 
dower  r[^ lit.  'Williin  a  year  after  her  deal b, 
tbeplainliSdld  sue  forlbe  land;  but  it  appears 
tbat.  ia  the  mean  time,  otber  parties  took  pos- 
Bcs^ion,  cinimicg  under  another  and  different 
right,  nbicb  ilie  nidow,  aa  to  herself,  dis- 
claimed wben  slie  took  dower.  It  aeema  to  me 
Ibat  DO  action  for  tbe  land  accrued  lo  lbs  plain- 
tiff, in  respect  to  tbis  new  claim,  until  after  it 
was  set  up  by  Ibe  defendania  after  tbe  death 
of  the  widow.  Lnii!  Ibe  new  claim  wasaaaerled 
by  tt^inf;  possession  under  it,  do  riftbt  of  ac- 
tion for  Ibe  land  existed  in  tbe  plaintiff  which 
required  bim  (o  sue  tbe  defendants, 

SiMpaon.  Ck.  J.,  dissenting: 

This  is  a  contest  over  a  tract  of  land  of  lS8i 
kcrea  altuate  in  Orangeburg  County.  Both 
pariiea  claim  from  ■  common  source,  and  the 
qupBtion  below  traa,  Wbicb  bad  the  belter 
uileT  Tbe  fads,  so  far  oa  necessary  to  tie 
■lated  here,  were  as  follows:  One  Absalom  In- 
■bnet,  in  I8SS,  was  Indebted  to  several  parties; 
among  them,  lo  one  N.  E.  W.  Sistrunk.  While 
thuB  indeLited  be  conveyed  to  his  aon-lD-law, 
William  H.  Bennett,  a  tract  of  land  containing 
800  acres,  of  wbicb  the  lG6t  acres  were  a  part,  in 
trust  for  tbe  sole  and  separate  use  of  tbe  gran- 
tor's wife.  Maty  A.  Inabnet.  for  her  life,  and 
•t  her  death  to  be  equally  divided  among  all  of 
bis  children,  etc,  tbe  consideration  of  ibis 
deed,  as  eipressed  therein,  lielng  natural  love 
and  affection  aud  (10.  Tbe  deed  was  duly  re- 
corded. Judgments  were  obtained  by  tbe 
aforesaid  creditors.  Including  M.  K  W.  Sis- 
trunk,  against  the  said  Absalom  Inabnet,  after 
the  execution  of  this  deed,  to  wit,  in  ISflS,  and 
in  1880  tbe  land  was  levied  upon  and  sold  by 
tbe  sheriff  after  tbe  return  of  nuUa  bona  upon 
tbe  execuiioD  of  Sistrunk.  At  this  sale  Sis- 
trunk  b^ame  Ibe  purcliaser,  wlio,  it  seems, 
went  into  poRs-ssion.  to  1863,  Mnry  Inabnel, 
the  widow  of  Absalom,  and  the  cerUin  cettai 
qua  truit  for  life  under  tbe  deed  to  W.  H.  Ben- 
Detl,  by  proceeding  io  tbe  probate  court,  ob- 
tained dower  in  the  land,  to  wit,  the  IGSi  acres 
mentioned  above,  and  now  In  dispute.  In 
1884,  Mstrunk  having  died,  tbe  IbSj  acres  was 
Included  In  partition  proceedings  between  bis 
heirs  at  law,  and  at  a  sale  ordered  in  said  pro- 
ceeding the  plaintiff  bere  became  tbe  pur- 
chaser, receiving  a  deed  from  tbe  master,  2d  of 
March,  lHb5.  Sistrunk  in  biBlifetimeliDdsold 
Off  the  remainder  of  the  SCO  acres.  In  1886, 
Mary  Inabuct,  tlic  widow  of  Absalom, and  the 
dowresfl  of  the  15^}  acres  in  dispute,  died,  and 
tbe  defendnnt  Frances  Kew,  a  daughter  of 
Absalom,  took  possession,  and  with  her  hus- 
band, Pickea  New,  haa  couiinued  in  possession 
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up  to  this  lime,  claiming  under  tbe  trust  deed 
to  Bennett.  Under  this  stata  of  fiLCts,  thtt 
plaintiff  brought  the  aciioo  below  for  the  re- 
covery of  tbe  aaid  166^  acres.  Under  thv 
charge  of  his  honor.  Judge  Hudson  presiding; 
tbe  verdict  was  for  the  defendants. 

Tlie  gilt  of  plaititiff's  action  wat  that  tba 
deed  nudcr  which  defendants  claimed  waa  ■ 
voluntary  deed,  executed  while  tbe  grantor 
was  io  debt  to  plaintiff  and  otbera,  and,  it  bar- 
ing been  develoued  by  a  return  ot  nuUa  6ofl» 
that  this  debtor  liad  no  other  autBcient  property 
to  pay  said  debta,  that  aaid  deed  was  null  and 
void  and  fraudulent,  and  consequenily  that  the 
sale  by  the  sheriff  to  Sistrunk  was  a  valid  rale 
and  conveyed  the  land  free  from  aaid  volun- 
tary deed.  The  defendanta  relied  upon  th» 
Btaluie  of  Limitations,  contending  that,  Sia- 
trunk  not  having  instituted  proceedings  wittiin 
the  statutory  period  to  vacate  and  set  aside  tbe- 
Bennett  trust  deed,  neither  he,  if  he  was  alive, 
nor  those  claiming  under  him,  could  now,  at 
tills  lale  dale,  do  so.  His  honor  sustained  thl>' 
defenM,  instructing  the  Jury  "  tbat,  after  six 
years  after  Sistrunk  got  title,  he  was  barred 
and  deprived  of  assailing  the  deed  on  the 
ground  of  fraud  upon  creditors,  and  (hat  the 

Elalnliff.  with  constructive  notice  of  this  deed, 
I  affecled  by  tbe  ni'glect  of  Sistrunk,  under 
whom  be  claims,  and  that,  if  more  tban  six 
yean  had  elapsed  from  the  time  this  deed  was 

Eut  on  record  to  the  time  he  inslitiiled  suit  he 
debarred  from  assailing  tbe  deed  on  tbe 
ground  of  fraud  against  existing  creditors,  and, 
tbia  deed  being  assailed  in  Ibis  way,  Ibe  de- 
fendant has  a  superior  title,  and  must  prevail." 
The  pUintiff  also  claimed  that  the  Bennett 
deed  was  a  marriage  settlement,  and,  not  bar- 
ing been  recorded  In  the  offlce  of  the  secretatT 
of  state,  was  void  aa  to  him.  This  poaitloa 
waa  overruled  by  his  honor.  Tbe  counsel  of 
appellant  in  his  argument  slates  tbe  quesliona 
involved  in  bis  exceptions  as  follows;  'M)  li 
not  property,  voluntarily  transferred  In  fraud 
ot  eiisling  creditors,  subject  to  execullon  in 
favor  of  such  creditors,  precisely  aa  if  such 
transfer  bad  not  been  madeT  (2)  Does  not  ttie 
title  of  the  sheriff  to  lands  sold  as  the  property 
of  one  wbo  has  voluntarily  conveyed  the  same 
to  another,  fn  fraud  of  existing  creditors,  tiane- 
fer  to  the  purchaser  tbe  legal  title  to  the  laode 


within  alz 

years  after  said  frtiudulent  traosferT  (S)  Uit- 
der  the  circumstaQces  of  this  case,  is  the  plain- 
lifF  barred  by  tlie  Statute  of  Limitations  from 
aesnil  ng  the  voluntary  deed  of  conveyancs 
made  by  Absalom  Inabnet  to  William  H.  Ben- 
neic.  on  the  ground  that  tbe  same  was  exe- 
cuted in  fraud  of  Itie  then  exisiing  creditors  of 
Ibe  said  Absalom  InabnetT  (4)  la  the  volun- 
tary deed  of  conveyance  from  Alwalom  Inab- 
net to  William  H.  Bennett  void  for  want  ot 
recording  in  tbe  office  of  secretary  of  state?" 

Tlie  Qrst  and  aeccnd  propositinnB  alnve  mar 
be  aflirmed  without  argument,  upon  the  geueru 
principle  that  fraud  nilt  vitiate  anything.  la 
lx)tb  of  siiid  propositions  it  is  assumed  and  con- 
ceded that  the  deed  is  to  be  voluntary  and  ia 
fraud  of  existing  creditors,  iiurh  a  deed  is  ot 
course  void,  and  a  purchaser  at  iberiff's  sale  ot 
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land  coHve^ea  in  auch  deed  gets  a  superior  dtle 
to  Bucb  land.  This  <s  unquestionablv  Bound 
lesal  doctrine,  na  well  as  good  morals.  But 
while  this  is  true,  ;eC  tbere  is  auotber  doctrine 
nliich  bolda  tbat  a  party  way  lose  a  perfect 
title  hy  delay  in  asserting  It.  Statutes  o(  Lim- 
liaison,  tor  the  sake  of  peace  aDd  repose,  have 
beea  adopted  aod  enforced  in  almost  every 
couolty,   certainly  everywhere  where  reguli 

tii^icial  systems  have  been  built  up  and  jnatice 
t  a<ViiiniHtered  under  Bettled  principles  of  kw. 
AdmiMing  here  that  the  voluntary  deed  In 
queaiion  was  fraudulent  aa  to  the  eiisting  cred- 
itors of  Absalom  Inabaet.  and  ttiat  at  the  sale 
Sislrunk  obtained  a  perfect  title,  if  the  court 
could  now  get  at  these  facts;  but  the  question 
is.  Can  the  court  non  get  at  these  facts?  It  is 
ealabliahcd  doctrine  of  equity  that,  in  order  to 
■et  aside  a  fraudulent  deed  on  the  frround  of 
fraud,  it  must  be  assailed  within  six  years  from 
the  discovery  of  the  fraud.  It  cannot  be  at 
tacked  afterwards,  if,  during  ttiis  time,  there  ia 
B  parly  who  can  sue  and  a  parly  who  can  be 
■ned.  Whatever  may  be  tbe  real  merita  of  the 
case  and  the  tmih  of  tbe  alleged  facts,  Uiia 
principle  closes  Ibe  door  and  forbids  tbe  court 
from  going  back  behind  Ibe  statutory  period, 
•O  that  in  Buch  case  it  ia  not  competent  for  the 
aasailant  to  prove  the  fraud  upon  which  be  re- 
lies) and  beucc,  in  tbe  absenceof  such  testimony, 
the  deed  stands  before  the  court  unaffected 
toA  must  take  rank  from  its  date,  having  pri- 
ority to  ell  subsequent  conveyances,  Buppoae 
that  in  tbis  case  Sistrunk  was  alive,  and  bad 
instituted  an  action  on  the  equitv  side  of  tbe 
court  lo  vacate  Ibis  deed  for  fraud  at  the  date 
of  the  action  bel,.w,  fifteen  vears  or  more  after 
his  purchase  at  sherifTs  sale,  could  tbe  court 
have  enlertaiued  the  action  for  a  moment? 
We  Ibiak  not.  What  is  the  difference  between 
such  a  case  and  the  one  below  I    True,  the 


plaintiff  is  not  Sistrunk.  but  he  stands  in  Sis- 
trunk's  sboea.  True,  too,  the  action  below 
was  not  in  term?  lo  vacate  defeo'lants'  deed, 
but  still  nlnlntiS'a  claim  depends  upon  vsca^ 
ing  that  deed.  It  is  set  up  by  the  ajfendants 
in  opposition  to  plninliif's  deed,  and  the  plain- 
tilt  attacks  it  on  the  ground  of  fraud,  and  be 
must  sustBzD  his  attack  or  his  claim  fails.  Ia 
other  words,  he  must  bave  it  adjudicated  fraud- 
ulent in  order  to  succeed  in  bis  action  for  ths 
recovery  of  the  land.  This  is  uolbing  mora 
than  an  eSort  to  set  aside  said  deed  for  fraud, 
which,  as  we  have  seen,  cannot  be  done  nftcr 
the  lapse  of  tbe  atalulory  period;  cerrainly  not 
in  a  direct  proceeding  to  that  end,  much  less 
so  in  a  collateral  attack.  The  fact  that  Ben- 
nett yielded  nosacasion  to  Sietrunk  at  the  sher- 
iff's sale,  and  that  the  widow  of  A.  Inabnet, 
the  life  tenant  eeitui  gut  trust  under  that  deed, 
came  in  and  claimed  dower,  was  well  calcu- 
lated lo  lull  Biatrunk  into  security  and  mtslead 
him,  but  we  do  not  aee  bow  tbis  could  bind 
tbe  present  defendant,  a  remninderman  under 
that  deed.  Her  active  righia  had  not  attached, 
and  did  not  attach  until  upon  the  death  of  her 
mother,  in  18 — ,  when  she  immediately  look 
possession.  Under  these  views,  we  see  no 
error  in  tbe  charge  of  bis  honor  on  tbe  subject 
of  fraud.  See  the  folloninecasea;  BigUheiger 
V.  fftWer,  1  Hili.  Ch.  118;  Pretfott  v.  U-ubbeU, 
Id.  213;  Parr  v.  Farr,  Id.  S87;  Shannon  v. 
White.  8  Rich.  Eq.  88;  Oodbold  v.  Lambert,  8 
Rich.  Eq.  lC2-lfl4;  Seek  v.  Searmn,  8  Rich. 
Ba.  132;  Cox,  v.  Cox,  6  Rich.  Eq.  275. 

Nor  do  we  think  there  was  error  in  his  ruling 
as  lo  the  necessity  of  this  deed  being  recorded 
in  the  office  of  secretary  of  slale;  nor  wna  bfl 
charge,  when  taken  as  a  whole,  vulnerable,  as 
complained  in  the  last  exception,  "in  that  It 
charged  on  the  facts,"  in  violation  of  article  1, 
§  S6,  of  tbe  Constitution. 
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Alvah  E.  WOLCOTT  a  dl..  Plfft.  in  Brr., 

BlngletOD   H,  A8HENPELTER  and  Wife. 

(,„.N.  M,....} 

1.  Eacbof  ■OTeral  roonuln  a  bnlldinK 
oeonplBd  by  Beparmtc  tenanta  Is  a  "house" 
wlttiln  tbe  TDenulng-of  asCaCuta  whicb  gives  a  lien 
on  tlia  property  of  ■  tenant  wblle  It  romalas  In 
the  house  rented;  and  a  removal  of  anch  property 
with  the  landlord's  ooiLietit  from  one  room  to  an- 
other Id  Ibe  same  buUdlng  taken  under  a  new 
eontrsct  deteau  the  lien. 

8.  A  mere  g^merMl  creditor  without  any 
speeifle  lien,  oltboush  made  a  part;  defend- 
ant In  a  suit  to  foreclose  a  mortKnge  on  the  debt- 
or's ohatlels,  tor  Che  purpose  of  determintng  the 
question  of  tbe  eztstence  of  a  lien  ohilmed  br 


NoTX.— J>iiwlHn0-riouM;  part  of  Adum  mow  ba. 
A  part  of  B  dwelling-,  bouse  mar  ba  so  severed 
from  the  rest  of  It,  br  txilngr  let  toa  tenant,  as  to 
oonstliute  of  Itself  a  dwellinK-bouse.  Bee  Qolnn 
V.  People,  71  N.  T,  (Bl;  Com.  v.  DulmaD,  IIB  Mua. 
(Mi  Reg.  V.  Pieison,  1  8alk.  3SS;  £  Ld.  Barm.  IIBT. 
BL.aA. 


him.  oannot  question  the  vaUdlty  of  the  mort- 
Kswa. 

(Januarr  EB,  1S30.) 

ERROR  U>  tbe  District  Court   for   Grant 
Count?  to  review  a.  Judgment  In  favor  of 
plaintiffs  in  an  action  brought  to  foreclose  a 
chattel  mortgage.     Affirmtd. 
Tbe  facts  are  fully  slated  in  tbe  opinion. 
Meitn.  EUiott  *  Piokett.  forplainilffs  in 

Tbe  chattel  mortgage  la  void  asagainst  Wol- 
cntt,  twcauae  it  was  not  renewed  by  au  afTldavit 
stating  the  amount  due,  etc.,  as  required  by  the 
Btalutes  of  New  Mexico. 

Bee  Prince'a  Rev.  Ed.  Laws  of  New  Jleiico, 
p.  G4.  See  alao  2  Wait,  Act.  and  Dcf.  p.  l9iJ, 
S  18;  2feu)eU  v.  Warren.  44  N.  Y.  244:  Paint 
T.  Ma»on,  7  Ohio  St.  IBS;  Bdton  v.  Neaell.  14 
Minn.  228;  National  Bank  of  t/ie  MelropolU  t. 
S^offue,  20  N.  J.  Eq.  18. 

In  Se/iman  v.  Eager.  10  Ohio  St.  SOD,  the 
court  held  that  the  fractions  of  a  day  are  lobe 
counted. 

Ori^n 


.Google 
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Jam., 


Wolcoll'i  claim  of  landlord's  Hen  for  $1,800 
Is  prior  to  the  chattel  mortgage.  Said  lien 
commeaced  to  nic  or  attach  to  tbe  property 
the  flnt  of  October,  1B8S.  and  continued  down 
until  tbe  hearing  ol  ibia  cause  in  the  court  be- 
low, the  property  never  having  been  removed 
from  his  building. 

FotBUr  V.  flapfaw,  93  U.  8.  15  Wall.  837  <S1 
L.  ed.  87);  WM  ».  8Aan,  80  U.  8.  18  Wall. 
14  (20  L.  ed.  478);  Hoidane  v.  Sumtttr.  8S  U. 
8.  15  Wall.  600  (31  L.  ed.  2«li  Longttreth  v. 
Peimod!,  87  C.  B.  20  Wall.  675  (23  L.  ed.  4511. 

ilT.  Oldeon  D.  Bants,  for  defendants  In 
error: 

Landlords  ahall  have  a  lien  on  the  property 
of  tbeix  tenants  nbich  remains  in  the  house 
rented,  for  the  rent  due. 

Comp.  Laws  1884,  g  1G87. 

Tbe  words  "houae  rented"  are  used  In  the 
sense  of  premises  rented.  And  where,  there 
(ore,  Ibe  preujiaes  renicd  consist,  as  In  this  in- 
alaoce.  of  a  part  of  the  house— two  rooms— 
the  lieo  is  lost  by  the  tamllord  it  be  cooMenta 
to  tbe  tenant's  removal  of  bis  chattels  from  tbe 
leased  premisen. 

Bouvier,  L.  D 
214;  Wood.  Lan 
Lita»  Vsworth,  B  Ad.  &  El.  261;  BenretU  t. 
Booth,  IB  C.  B.  N.  S.  500;  Ftnn  v.  Oraflon,  3 
Bing.  H.  C.  817;  Taylor.  Land,  and  T.  7th  ed. 
g66. 

The  Hen  conferred  by  the  statute  arises  out 
of  the  common  luw  docirine  of  distraint.  At 
common  law  distress  must  be  made  upon  some 

Crt  of  demised  premises  out  of  whicb  the  rent 
ued. 

Taylor,  Laod.  and  T.  g  078. 

Mrs.  Ashenfelier  had  a  valid  mortgage  bb 
against  Wright,  even  though  it  had  never  tlceD 
recorded,  and  after  she  filed  her  bill  for  fore- 
closure of  It,  her  lien  was  perfected  as  against 
a  mere  general  creditor  of  Wright. 

Boone,  Morlg.  6  251;  Jones,  Chat.  Mortg. 
§  34B;  Bump,  fz.  Coot.  ed.  1873,  g  ISa 

Lonct  Cli.  J.,  delivered  the  opinion  of  the 
court: 

This  cause  It  in  this  court  on  writ  of  error 
to  the  District  Court  of  Grant  County.  There 
Binglelon  M.  Ashenfelter and  Nettie  A.  Ashen- 
feller,  hid  wife,  brought  their  action  to  foreclose 
a  cbatiel  mongage,  and  made  parties  thereto 
Frank  J. Wright  and  Alvah  E.Wolcolt,  wbo 
are  the  plaintifla  in  error  in  this  court.  As 
against  Wright,  It  is  alleged  Id  the  bill  of  com- 

§  Taint  that  on  Ibe  24th  day  of  February,  1S8S, 
'rank  J.Wripht  made  and  delivered  to  Nettie 
A.  Ashenfeltcr,  wife  of  8.  M.  Axbenfelter,  his 
promissory  note  in  (be  sum  of  (250,  and  at  the 
same  time  that  he  also  made,  executed  and  de- 
livered   10  her  to  secure  said  note  a  chattel 


acknowledged,  and  also  proi>erlr  recorded  in 
time  in  the  said  County  of  Grant.  It  ia  also 
averred  that  the  debt  was,  at  the  commence- 
ment of  the  action,  unpaid  and  past  due.  It 
ia  further  alleged  that  the  other  defendant  in 
tbe  actio n.Wolcott,  also  claimed  to  hold  a  lien 
on  Ibe  aame  library  for  $1,800.  but  that  his 
lien.  If  any  existed,  was  for  a  much  smaller 
Bum,  and  was  subsequent  to  that  claimed  by 
BLR.  A. 


the  complainants.    Wolcott  waa  made  a  party, 

that  he  might  be  required  to  let  up  and  estab- 
lisb  bis  lien,  so  that  tbe  court  could  ascertain 
and  discover  tbe  amount  thereof,  and  decree  aa 
to  prioriliea.  The  complainants  made  the  usual 
prayer  for  Judgment,  decree  fliing  their  pri- 
ority and  for  sale  of  the  mortgaged  property. 
Wolcott  filed  demurrer  to  the  complaint,  which 
was  overruled  by  Ibe  court.  Both  Wolcott 
and  Wright  then  answered  the  hill,  and  upon 
tbe  answers  issue  was  Joined,  and  the  cause  ro- 
ferred  to  a  master. 

It  ia  assigned  here  tor  eiror  that  tbe  demap- 
rer  should  have  been  sustained,  but  as  no  rea- 
son for  such  contention  ia  shown  in  the  oral 
argument  or  brief,  and  we  are  unable  to  per- 
ceive any  defect  in  the  bill  of  complaint,  w« 
bold  that  assi)^ment  to  be  not  well  taken. 
The  masler  made  a  very  careful  and  elaborate 
report.  He  found,  and  so  reported  lotbecourt, 
that  in  18U3  Alvah  E.  Wolcott  owned  a  buiid* 
ing  in  the  Town  of  Silver  City,  and  on  tbe  let 
day  of  October  made  a  written  le.'ue  to  his  co. 
defendant,  Frank  J.  Wright,  of  two  certain 
rooma  in  said  building,  said  rooma  to  be  used 
by  Wright  for  a  law  office,  and  the  tease  to  run 
for  two  years,  at  $45  per  month,  payabl* 
monthly;  that  Wright  occupied  the  two  rooma 
until  the  1st  of  February,  1886,  under  said 
lease;  and  at  that  date,  on  account  of  the  non- 
payment of  rent  for  the  two  rooma  durin^hia 
occupancy  under  the  written  lease,  owed  Wol* 
cott  the  sum  of  $945,  as  rent  due  and  unpaid 
for  said  rooms  to  that  dale.  Tha  master  fur- 
ther found  that  Wolcott,  at  that  date,  desired 
tomnke  other  arrangements  rettpertlngsaid  two 
rooma,  and  ao  he  rented  tlicm  tbeo  to  auotber 
tenant,  who  look  po8°e?aion  ol  them.  Wright, 
at  that  date,  with  Wolcotl'a  consent,  moved 
out  of  the  two  rooms  the  library,  wbicb,  beforq 
that  date,  had  been  in  them,  and  altogether 
ceased  to  occupy  Ibem  aa  a  tenant.  Through 
tbe  building  in  which  the  two  rooms  are  aitu- 
ared  la  a  central  ball.  Tbe  two  rooms  occu|^ed 
by  Wright  as  aforesaid  are  in  the  building  nn 
the  north  aide  of  the  ball,  and  entered  from  iL 
Wright,  when  be  moved  his  library  out  of  Iha 
two  rooms,  moved  into  and  occupied  a  ainglo 
room  on  the  south  side  of  the  central  hall,  by 
and  with  Uie  consent  of  WolcolL  Possession 
waa  taken  by  Wright,  February  1,  IStJd.of  the 
single  room.  At  that  Ume  it  waa  verbally 
agreed  between  Wright  and  Wolcott  that  tha 
former  ahould  pay,  as  rent  forihe  singie  room. 
$20  per  month,  nothing  being  told  as  to  th« 
Lime  of  payment.  Wright,  after  he  moved  Into 
the  single  room,  paid  as  one  month's  rent  there- 
for, in  February,  $20.  lie  paid  no  further 
rent,  but  continued  to  occupy  ihe  room  aoutb 
of  the  hall  to  tbe  rendition  of  the  decree  in  tb« 
court  below,  and  at  that  date,  for  rent  of  iha 
single  room,  wasindebled  to  Wolcott  In  the  sum 
of  1^30,  being  the  rental  for  said  room  to  De- 
cember 1. 1887,  Tbe  note  and  mortgage  given 
by  Wright  to  Hra.  Aabenfeiter  were  executed 
on  the  S4th  day  of  February.  1880,  and  Um 
mortgage  was  duly  recorded  the  next  day.  At 
that  lime  the  library  described  in  tbe  murtgaga 
was  aitualed  In  the  single  room  south  of  tha 
central  hall,  and  had  been  there  at  leaat  twenty- 
tbree  days.  There  waa  then  due  and  unpaid, 
u  rent  lor  tbe  two  rooms  on  tbe  north  aide  of 


1890. 
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the  ball,  1>;  Wri^t  tbe  autn  of  $S4G.  Alt  these 
facts  are  fouod  by  tbe  master,  and  reported  to 
tbe  court 

Tbe  master  found  lud  tbe  court  decreed  tbe 
priorities,  as  betneen  tbe  two  lienbolders,  Wol- 
cott  and  Mrs.  AsbenCelter,  to  be  as  follows: 
tbst  Wolcott  held,  to  the  ez'ent  of  flSO,  tbe 

Kior  and  flnt  lien  over  Mrs.  AshenfelCer;  that 
ra.  Aahrnrelter,  to  the  amount  of  ber  mort- 
gapK,  held  tbe  next  and  second  Hen.  It  seems 
to  have  been  apparent  to  tlie  court  that,  after 
payment  of  costs  and  expenses  and  tbe  liens 
thus  created,  there  would  be  nothing  letl;  bo 
notbin);  is  decreed  aa  to  any  residue.  Wright 
does  not  assign  any  separate  error  on  bis  own 
bebalf  sepsraiely,  but  Joins  !□  tbe  aaiignmeot 
by  Wolcott.  Tbese  do  not  relste  to  any  matter 
aSecling  Wright  separately,  but  only  refer  to 
priorities. 

Tbe  first  gueslioQ  to  consider  Is  irbelber  the 
court  erred  la  refuetug  lo  decree  the  ¥94S  as  a 
lieu  OD  tbe  lilirarv  prior  in  time  to  tbe  morfr 
gnge  Den.  Tbe  court  held,  and  in  effect  so  de- 
creed, that  this  lien  was  lost  on  tbe  llbrat}' 
when  Wright  removed,  by  tbe  landlord's  con- 
eeot,  out  of  the  two  rooms,  and  into  tbe  single 
rooiD.  If  Ibis  ruling  is  correct,  tben,  as  lo  that 
■urn,  Wolcott  would  be  only  a  general  creditor. 
or.  as  it  is  sometimes  expr^sea,  "a  creditor  at 
large,"  without  auy  specIQc  lien  for  tbe  rent 
thus  acciued  on  the  library.  The  two  rooms 
first  occupied  by  the  (eiiaot  and  the  single  room 
last  occupicil  are  entirely  separate  and  distinct 
apartmeuta,  hut  plaintiffs  In  error  contend,  in- 
Bdmuch  as  lliey  are  all  under  one  roof,  Id  the 
same  building,  that  tiie  rent  nbicb  bad  accrued 
for  the  occupancy  of  tbe  two  rooms,  and  wblcb 
bad  attached  ss  a  tien  on  the  library  there  sit- 
uated, folluwed  the  library  to  the  other  room, 
and  continued  there,  also,  as  a  lien.  Tbe  de- 
fendants in  eimr  contend  that  tbe  lutm  "bouse" 
in  tlieSlsluie  applies  to  the  sepsrale  apartments 
In  the  same  building,  where  Ibese  are  rented 
sepatatelj';  thai  where  there  are  several  rooms 
in  one  building,  and  each  luom  Is  occupied  by 
a  ecpnrate  tenant,  as  between  the  landlord  and 
Uie  aeyeral  leuanis,  each  apartment  so  occupied 
is  a  "bouse,"  vitUIa  the  meaniog  of  the  Slat. 
ule;  and  that  nlien  the  landlord  consents  to  a 
leraoTHl  of  a  tenant's  propeily  from  the  sepa- 
rate room  so  occupied  It  is,  jn  legal  contempta- 
ti<Hi,  B  removal  from  tbe  bouse,  and  tbe  lien  Is 
lost.  This  question  arises  on  tbe  following 
section  of  the  Compiled  Laws: 

"Si'C.  IG^T.  Landlords  sball  have  a  lien  on 
tbe  property  of  their  tenants,  which  remains  in 
the  house  rented,  for  the  rent  due;  and  said 
property  may  not  be  removed  from  said  house, 
without  the  consent  of  the  landlord,  until  the 
rent  is  paid  or  secured." 

The  lien  is  upon  tbe  property  of  tbe  tenant 
which  reiiinins  in  tbeUou>«,  not  upon  the  prop- 
«rty  which,  with  the  landlord's  consent,  is  re- 
moved from  the  house.  The  tenant  may  not 
remove  llie  property  from  tbe  bouse  until  the 
rentispsid.  Tliislea  right  nhicb  the  land- 
lord may  in^iat  upon,  but,  If  he  voluntarily 
consents  lo  tbe  removal,  he  waives  his  lieu. 
This  Statute  is  a  suljstilute  for  the  old  remedy 
of  diRtiess  for  rent,  a  right  exercised  by  the 
landlord  dur'ng  an  early  period.  Says  Mr. 
Taylor:  "The  common  law  of  England,  and 
inosi  of  her  atalutory  provisiotis  regulating  a 
e  L.  R  A. 


distress  for  rent,  have  been  generally  adopted 
Id  the  United  States."  "In  order  lo  sustain  a 
diatress,  the  relation  of  landlord  and  tenant 
must  be  actually  completed  and  exist  between 
tbe  partiesi  ...  It  will,  however,  only  con- 
tinue ao  long  as  that  relation  subsists,"  Tay- 
lor. Land,  and  T.  gg  538,  063. 

Tbe  tnle  of  the  common  law  is  well  stated 
In  William*  v.  Terbou,  2  Wend.  ISl,  as  follows: 
"At  the  common  law,  tbe  landlord  could  only 
distrain  property  which  was  actually  on  tbe 
demised  premises  when  be  came  for  that  pur- 

Ce.  His  right  to  dii^train  must  also  have 
n  exercised  during  tbe  .  .  ,  term.  ...  If 
the  tenant  fraudulently  removed  his  property 
and  effects  from  the  demised  premises,  either 
before  or  after  the  rent  became  due,  'he  land- 
lord could  not  follow  snd  seise  them  for  rent, 
unless  Ihey  were  removed  by  tbe  tenant  after 
the  landlord  bad  actually  come  to  distrain,  uid 
had  view  of  the  goods  on  the  premises." 

Out  Statute  is  an  outgrowth  of  this  principle 
of  common  law  of  distress  tor  rent,  and,  If  the 
landlord  voluntarily  coo^ents  to  a  removal  of 
tbe  goods  from  tbe  demised  house,  bis  lien  Is 
lost,  because  the  Statute  expressly  provides  the 
lien  attaches  against  tbe  ^oods  which  remain 
in  the  bouse.  The  right  isitaelf  in  Incldentof 
a  particular  tenancy,  and  arises  out  of  ^t.  This 
Statute  contemplates  there  must  be,  to  urente 
tbe  lien,  a  landlord,  a  tenant,  a  bou:;e  tented 
and  goods  in  that  padlcular  house.  Incasoaf 
a  building,  erected  with  many  rooms,  lor  tbe 
purpose  of  letting  separate  apartments  (o  dif- 
ferent tenants,  no  occupant  is  i  tenant  of  the 
whole  building,  but  only  of  a  particular  apart- 
ment, which  apartment  is  tbe  tenant's  bouse. 
Over  that  he  has  full  coolrol.  One  entering 
there  without  his  consent  la  a  trespasser.  It  Is 
bis  house.  Tbe  lien  grows  out  of  tbe  tenancy 
as  to  a  house  rented.  Wright  did  not  occupy 
the  whole  building,  and  be  bad  no  boune  reDted, 
If  tbe  word  "house"  can  apply  only  to  the  whole 
building.  This  question,  however.  Is  settled 
on  authority. 

Taylor,  in  his  work  on  Xandlord  and  Ten- 
ants, vol.  a,  p.  187,  quotes  from  the  case  of 
Winilow  T.  Henry,  0  Hill,  4dl.  with  approval; 
"Aa  rent  cannot  issue  out  of  a  mere  easement, 
or  incorporeal  hereditament,  upon  the  demise 
of  a  room,  with  a  right  of  common  passage 
alon^an  entry  leading  from  such  room  mtolbe 
public  Btreet.it  was  held  that  the  landlord  could 
not  seize  goods  of  the  tenant  kept  in  such  com- 
mon passage." 

Bukup  V.  ValmtiM,  18  Wend.  5H,  Isexactlj 
in  point.  Tbe  factsof  that  case  are  as  follows. 
The  defendant,  Valentine,  demised  to  the  plain- 
tiff, for  a  term  which  ended  May  1,  1S4S.  the 
lowet  pari  of  a  house  in  Mulberry  Street,  New 
Toik,  consisting  of  all  tbe  lower  story,  tbe  two 
front  joint  b«] rooms,  the  front  twsenient 
kitchen,  with  half  the  cellar  and  privilege  In 
the  yard.  Valentine,  at  the  same  time,  rented 
to  one  Merit  the  upper  part  of  the  oame  bouse, 
conaisllng  of  certain  rooms,  and  also  tbe  back 
bssemenl  kitchen  and  half  the  cellar.  Hay  1, 
1835.  Merit  left  that  part  of  tbe  house  he  had 
previously  occupied;  and  the  plaintiff,  under  a 
lease  from  Valentine  tor  one  year,  removed 
iaU>  those  apartments  vucAted  by  Merit.  At 
the  same  time  one  Marshall  became  teuant  of 
the  apartments  which  Valentine  had  at  firat 
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occupied.  Tlie  plaiotift  bad  failed  Ui  pay  his  j 
rent  for  Ihe  loner  part  of  the  house  which  he 
first  occupii-d,  and  for  rent  due  for  those  apart- 
meDts  Va'eatiae  distrained  the  plaintiff's  Roods 
located  la  the  upper  part  of  tbe  buildio^,  in  the 
apartmeota  he  last  occupied.  The  plalTitiff 
brought  replevin  for  the  goods,  and  failed  in 
tbe  court  below.  He  appealed  to  the  supreme 
court,  and  it  wai  conteuded  there  by  VileDIine 
that  plaintiff  had  not  removed  from  the  de- 
mised premises.  Tlie  court  held  otherwise, 
and  reversed  tbe  case.  The  court  says:  "It  is 
DOW  said  that  tbe  removal  to  auotber  part  of 
tbe  Fame  building  was  not  a  removal  from  the 
demised  premises.  I  cannot  yield  to  this  argu- 
meot.  Both  before  and  after  tbe  rent  fell  due 
Ibere  were  two  l^nanls  in  the  house,  each  hav- 
ing the  exclusive  enjoyment  of  a  dilTetent  part 
of  tbe  building.  On  the  1st  of  Haj,  tbe  plain- 
tiff ^ve  up  the  rooms  be  bad  prevlouslj  oc- 
cupied, and  removed  into  other  apartments. 
He  ceased  to  be  a  tenant  of  the  rooms  he  bad 
occupied  In  lbS4,  as  fully  as  though  be  bad  re- 
moved into  an  adjoining  building  owned  by 
the  same  or  another  landlord." 

So  this  court  says  with  respect  to  Wrigbt. 
Tbe  case  is  exactly  in  point,  correct,  as  we 
think,  in  principle,  and  we  are  content  lo  fol- 
low it,  and  therefore  hold  the  rent  accrued  for 
tbe  two  rooms  did  not  follow  as  a  lien  ou  the 
library  to  the  single  room  across  Ibe  ball.  As 
lo  the  tS4«  rent  due  Wolcott  for  the  two  rooms 
occupied  by  Wright,  tbe  former  havingwalved 
bis  landlonl's  lien  by  twDsentlog  lo  Ibe  removal 
of  the  properly,  at  least  aa  between  bimself  and 
a  subsequent  mortgagee,  it  is  a  question  wheth- 
er In  tbe  court  below  Wolcoit,  being  ouly  a 
general  creditor,  was  in  a  position  10  attack  the 
mortgage  of  Mrs.  Ashonfelrer,  on  the  ground 
that  she  had  not  complied  wiib  the  Staiute  re- 
oulring  an  affidavit  to  be  filed  within  thirty 
days  next  preceding  tbe  expiration  of  one  year 
from  the  filing  of  the  cbaltel  mortgage.  Mrs. 
Asbenfelter  bad  filed  her  affidavit,  but  not 
within  the  thirty  dajs.  8be  tiled  It  several 
days  too  early,  as  nt  the  time  of  aiich  filing  the 
thirty  days  B[iecifled  in  the  Statute  bad  not  yet 
commenced  lo  run.  If  tbe  affidavit  is  filed  or 
eihiLiited  too  soon,  or  before  the  thirty  days  be- 
gin to  run,  such  filing  isnusatorv,  and  of  noef- 
lecL  Jones,  Chat.  Mong.  §"3B7i'Boooe,  Mortg. 
1 260;  National  &tnk  v.  Svragiu.  20  N,  J,  Eo. 
18:  NetDnU  v,  Warner,  44  Barb.  S58. 

The  chdtlel  mortgage  must  be  regarded  as  If 
tbe  affidavit  had  not  been  filed.  Our  Slalule 
provideaas  follows: 

"Sec.  15b9,  Every  mortgage,  so  filed,  shall 
be  void  as  against  the  creditors  of  the  peison 
making  Ihe  same,  or  against  eiibnequent  pur- 
chast-rs  or  morlgageps  m  good  faith,  after  the 
eipiralion  of  one  year  after  the  filing  rliereof, 
unless,  within  thirty  days  next  prect^dintc  Ihe 
expiration  of  Ihe  term  of  one  year  from  audi 
fihng,  and  each  yearthereafier,  Ihe  mortgagee. 
bis  agent  or  attorney,  shall  make  an  affidavit 
exbibiling  the  interest  of  the  mor(gaf!;ec  in  tbe 
property  at  tbe  lime  last  aforesaid,  claimed  by 
virtue  of  such  mortgage,  and,  if  said  mortgage 
is  to  secure  tbe  payment  of  money,  the  amount 
yet  due  and  unpaid;  such  affidavit  shall  be  at- 
tached to  nnd  filed  with  the  instrumeot  or  copy 
on  file  to  wblcb  it  relates." 

Tbe  record  in  the  case  before  oidiscloeea 


that  Mrs.  Ashenfeltcr  had  not  Inken  p 
of  the  mortgaged  property,  so  at  Ibe  com- 
mencement of  the  action,  in  tbe  absence  of  tlw 
statutory  aiiiilavit, and  without  possession  bav- 
inj;  been  taken  by  the  mortgagee,  her  mort- 
gage underthe  Statute  would  be  of  no  effect  at 
to  such  creditors  of  Wriglit  as  were  in  a  situa- 
tion to  assert  its  invalidity.  The  auiboritiei 
before  cited  give  construction  to  a  statute  like 
our  own,  and  under  them  it  is  clear,  a«  agaiost 
creditors  who  are  ta  a  position  to  raise  tho 
question,  tbe  cbattet  mortgage  is  void.  Waa 
Wolcolt  in  that  position  in  Ihe  court  below  T 
He  bad  not  reduced  his  claim  to  judgment. 
He  bad  no  specific  lien  on  the  librarr  in  anj 
form.  At  best,  he  had  only  the  riglit  to  sue 
his  debtor.  In  the  meantime,  Mrs.  Ashen  feller 
had  Ihe  right,  it  she  could  peaceablv  obtain 
possession  to  do  so,  or  lo  proceed  and  foreclose 
her  moitgage.  Is  there  any  rule  which  would 
require  that  she  should  be  restrnlned  of  her 
right  to  foreclose,  and  wait  the  movements  of 
tbe  general  creditors,  so  long  as  tbe  mortgaga 
remained  valid  aa  between  her  and  the  debtor  t 
The  mortgage  contained  a  provision  that,  upon 
default  in  payment,  she  mi^bt  take  actual  pos- 
session of  tbe  property  wbereverslie  could  llDd 
it.  Default  was  made,  and  her  right  aa  against 
Wright  to  possession  was  perfect  If  die  had 
taken  actual  possession,  her  right  under  tha 
mortgage  would  have  been  as  complete  as  If 
she  hail  flled  the  affidavit  required  by  statute. 
Uontroveisy  arose  as  to  possession  between 
Mrs.  Ashenfeller  and  Wolcott,  so  she  procured 
a  receiver  to  be  appointed  to  hold  tbe  property, 
and  tbe  court  decreed  a  sale  thereof.  As  la 
the  (S4S,  Wolcott  bad  not  then  procured 
either  a  judgment  or  lien  by  attachment.  la 
this  state  of  things,  if  Wrigbl  had  turned  over 

Cession  to  the  mortgatree,  nolwiihslandinj 
failure  to  comply  with  the  Statute,  sb« 
would  have  been  preferred  to  the  general  debt 
of  Wolcott,  not  BO  as  to  the  specific  landlord's 
lien  for  tbe  single  room.  Thai,  however,  is 
decreed  to  be  prior  to  Mrs.  Ashen  feller's,  and 
is  out  of  the  case.  If,  then,  she  could  have  re- 
ceived posset^sion,  and  thus  have  perfected  her 
right,  which  bad  become  suspended  by  failure 
to  file  the  statutory  affidavit,  we  can  see  no 
reason  why  sbe  might  not  have  properly  lo- 
Yoked  the  aid  of  the  court  to  reduce  tbe  prop- 
erty to  cash,  and  appl^  it  to  tbe  discharge  of 
her  ipeciflc  lien  as  a^iunst  Wright,  unless  some 
lienbolder,  with  a  right  lo  question  the  legality 
of  her  mortgage,  interposed.  If  Wolcott  could 
attack  tbe  chattel  mortgage,  then  any  general 
creditor  could  do  so.  U  would,  lo  Ba_y  the 
least,  be  illegal  lo  hold  that  a  creditor,  without 
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tion  be  enforced  against  sucb  c 
call  upon  a  court  of  equity  lo  remove  even  a 
void  lien  from  the  pmpertv,  consiituUng  an 
apparent  cloud  upon  it.  Without  a  specific 
lien  on  the'  chattel,  wbnl  benefit  could  such  a 
creditor  derive  ?  He  could  not  sell  the  cbaltel 
without  judgment  and  execution.  A  consid- 
eration of  some  of  tbe  cases  will  indicate  the 
construction  wliicb  should  be  placed  upon  the 
words  of  the  Statute,  "shall  be  void  against 
credifors." 

In  Vm  Bevtm  v.  flWrfif,  17N.  T.  580.  th* 
court  says:    "When  acoDvejanceitaaidtobe 
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Tokl  ftgninst  credltorn,  the  ntereoce  is  to  nicb 
pHiiiea  wh^D  clnttied  with  their  juilinnenta  Bad 
«xecuf<onB,  or  sucb  oiber  titles  ta  ibe  law  baa 
ptovldctl  for  the  collection  of  debts." 

Mr.  Bumn.  In  hig  nork  on  Fraudulent  Con- 


that  a  fraiidiileui  conveyance  ia  void  azalavt 
crediioTB,  but  tbU  must  be  taken  in  a  limited 
sense.  The  Ian  provides  a  mode  fcr  deter- 
mining tlie  rights  of  all  parties,  and  does  not 
permit  even  a  creditor  to  act  as  Judge  In  bis 
own  esse.  ...  A  fraudulent  conveyance, 
moreover,  does  not  confer  an;  adrlittonal  rights 
upon  ciedilors,  Tbey  cannot  seize  Ibe  prop- 
erty of  ttieir  debtor  without  any  legal  process, 
and  appropriate  It  of  ibeir  own  accord  to  the 
(Bliefaction  of  tbeir  demands.  .  .  .  Tbey 
may  cause  It  to  be  appropriated  to  the  pay- 
ment ot  their  debts,  but  they  can  do  this  only 
in  tbe  mode  which  the  law  prescribes.  .  .  . 
Consequently  the  expression  that  a  fraudulent 
transfer  is  void  a^inst  creditors  simply  means 
tbat  tbe  righia  of  creditors  as  such  are  not, 
with  respect  to  the  property,  affected  by  such 
transfer;  but  that  tbey  may,  notwithstanding 
tbe  transfer,  avail  themselves  of  all  the  rem- 
edies for  collecting  their  debts  out  of  the  prop- 
erty, or  its  avails,  whicb  Uie  law  bas  provided 
in  'favor  of  cnxlitors,  and  that  In    pursuing 


is,  as  the  property  of  the  debtor.  The  transfer 
is  ineffectual  to  shield  tbe  properly  in  the 
hands  of  the  (traniee  from  the  Just  claims  of 
tbe  creditors  of  tbe  grantor,  when  those  claims 
are  prnaecuied  against  it  in  the  manner  pointed 
out  by  the  law.  His  title,  however,  u  good 
against  even  creditors,  unless  they  protect 
themselves  against  him  by  pursuing  that  i  re- 
scribed  course  by  which  alone  tlie  property  can 
be  made  availsble  for  the  satisfaction  of  debts. 
A  '  creditor  at  large,'  as  It  la  termed,  cannot 
impeach  the  conveyance,  but  only  a  creditor 
having  some  process  on  which  the  propertv 
may  be  lawfully  seized,  and  by  which  it  (s 
made  liable,  either  immediately  or  ultimately, 
to  be  appropriated  in  satisfactmn  of  his  debt. 
.  .  .  Before  be  can  impeach  the  transfer,  be 
mugt  have  an  execution,  attachment  or  some 
other  legal  processnbich  authorizes  Iheseizure 
of  tbe  property.  This  process  may  he  a  war- 
rant of  distreaa  or  an  attachment,  as  well  as  an 

Although  unable  to  examine  all  the  cases 
dted  by  Mr.  Bump  tu  support  ot  this  position, 
one  which  we  believe  to  be  well  established,  we 
append  them  for  reference:  AndTemt  v. 
JhiTont,  18  N.  T.  496;  Rinehey  t.  Stryker,  38 
How.  Pr.  70;  Seldutsel  v,  WiUell,  U  Bsrb. 
eiB,  12  Abb.  Pr.  8B7,  23  How.  Pr.  IS;  TiSaiai 
T,  Wanen,  87  Barb.  C71,  24  How.  Pr.  2B8. 

In  Otrm  v,  Dixon.  17  Conn.  496.  a  weU-con- 
ddered  opinion  is  given,  from  which  the  fol 
towing  quotation  &  mnde:  "It  is  a  familiar 
principle  tbat  a  fraudulent  conveyance  of 
property  ta  void  aa  to  the  creditors  of  tbe  ven- 
dor. By  this  is  meant  tbat  the  rights  of  a 
creditor  as  such  are  not,  with  respect  to  the 
properly,  affected  by  such  conveyance.  .  ,  . 
A  '  creditor  at  large,'  aa  it  is  termed,  cannot 
Impeach  tiie  conveyance,  but  only  a  creditor 
having  soma  process  on  which  the  property 
eUK.  A. 


We  lliink  the  same  nile  of  construction  es- 
tablished with  respect  to  conveyances  fraudu- 
lent as  to  creditors  should  be  applied  to  Iba 
term  "  void  as  against  creditora,"  used  In  our 
Statute.  There  is  Butboriiy,  however,  mon 
directly  in  point,  giving  liiat  construction  to 
statutes  to  the  same  effect  as  tlie  one  quoted. 
In  New  York  tbe  Statute  on  the  subject  un- 
der consideratiDn  is  much  like  our  own. 

In  Thomjnon  v.  Van  Vee/ilen,  37  S.  Y.  B82, 
In  considering  wbo  might  attack  a  clialtel 
mortgnge  for  want  of  the  stsfuiory  affidavit, 
tbe  court  sayS'.  "  It  is  true  the  mortgage  can- 
not be  legally  questioned  until  the  creditor 
clothes  himself  with  a  Judgment  and  execu- 
tion, or  with  some  legal  process  against  bia 
[the  debtor'sj  property;  for  creditors  cannot 
mterfere  with  the  property  of  their  debton 
without  process." 

It  seems  to  ua  clesr  that,  nntil  Woleolt  had 
by  some  legal  means  procured  a  lien  on  Ih« 
property,  twing  only  a  general  creditor,  or,  m 
some  books  express  It,  a  "creditor at  large," 
he  could  not  appeal  to  a  court  of  equity  to  re- 
move by  its  decree  a  mortgage  good  agsinsl 
the  debtor,  Tbe  conclusion  reached  on  this 
point  Is  much  strengthened  by  tlie  terms  (^ 
section  in90  of  the  Compiled  Laws.  This  sec- 
tion and  section  1S89  must  be  construeit  to- 
gether, as  tbey  clearly  relstelo  tbe  same  subject. 

"Sec.  1590.  If  such  affidavit  bs  made  and 
filed  before  any  purchase  of  such  mortgaged 
property  shall  be  made,  or  other  mortgage  de- 
posited, or  lien  obtained  thereon  in  good  faith. 
It  shall  be  as  valid  to  continue  In  ellecE  such 
mortgage  as  if  the  same  had  been  made  and 
filed  within  the  period  above  provided." 

This  must  remove  all  eubstantial  doubt  If 
the  affidavit  provided  for  in  section  1689  is  not 
filed  within  the  thirty  days  required,  then  the 
mortgnge  is  void  as  to  creditors;  bat  If  such  a 
creditor  omits  to  take  such  nction  as  to  obtain 
a  lien  thereon  before  the  aflidBvit  is  thereafter 
filed,  and  tbe  mortgngee  Bles  hla  affidavit  as  re- 
quired by  section  l,')^^.  it  operates  to  revive 
the  mortgnge  against  all  creditor^  who  have 
not  in  the  meantime  obtained  liens.  Failuro 
to  file  the  affidavit  required  within  tbe  thirty 
days  suspends  the  operation  of  the  mortgage 
as  egsinst  general  creditors,  and  If  tbey  reduce 
their  debts  to  Judgment  against  tbe  mortgagor, 
and  levy  on  tbe  property  of  the  mortgagor, 
while  the  mortgage  is  suspended  for  want  of 
the  statutory  atUdavit,  tbey  secure  priority,  or. 
If  they  levy  etlschmenta.  the  same  result  » 
reached;  but,  if  they  omit  to  take  some  action, 
the  mortgage  lien  may  be  revived.  This  \altet 
section  gives  constriiciinn  to  tbe  term  "  credit- 
ors," as  used  in  tbe  preceding  one,  and  limits 
that  term  to  such  as  may,  by  some  legal  means, 
secure  a  lien  on  tbe  mortgaged  property.  As 
lo  the  |94S,  Wolcott,  helngonly  a  general  cred- 
itor, without  specific  lien  on  the  library,  and 
beiuit  without  Judement  upon  which  execution 
might  issue,  could  not  attack  the  mortgage  of 
Mrs,  Ashcnfetter,  tbe  same  bemg  good  and 
valid  against  the  mortgngor. 

We  find  no  error  In  the  record  of  the  court 
below,  and  accordingly  the  judgment  and  d» 
eree  there  entered  are  ^nned, 

WUt«n»n.  Zi««  and  MeEl*.  JJ,,  ooncnr. 
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Irane  BILIA 

«. 

Daniel  B.  BILLS  tt  aL,  AgpU. 

(....Ioira...J| 

A  eUnsa  In  »  will  deelarlns  thftt  te*t«- 

tor  "dealrea"  that  ■  certain  dl«Fo«ltlon  sbould 
be  made  of  all  that  remaliu  at  hli  wife's  death  of 
the  leal  cod  pereooal  property  alreu  bee  bj 
preTloui  olaiuea  of  the  will  ia  merely  precatory, 
and  will  not  prevent  ber  from  taking  tbe  fee- 
simple  title  of  the  Unil,  and  tbe  absolute  proper- 
tj  In  the  Bubleot  of  tbe  bequeab 

APPEAL  by  defeodanta  from  ■  Judgment 
of  the  District  Court  for  Jooes  Coumy 
OTerrullbg  a  demurrer  to  tbe  pelUIon  In  an  ac- 
tion broiigbt  b;  tbe  widow  ot  a  testator,  sbe 
being  eiecutriz  of  bia  will  and  a  devisee  and 
legatee  tbeteunder,  la  obiain  a  Judicial  cod- 
atruciioD  of  the  will.     Jfflrmed, 

Tlie  case  sufQcieotlj  appears  !□  tbe  opIoloD. 

Mr.Voha  B,  Stacy, for  Rppellabts: 

Confiicting  provisiooa  in  a  will  ahould  be  rec- 
onciled so  aa  to  conform  to  the  manifest  gen- 
eral intent,  and  it  Is  odIt  in  cases  wbere  such 
provlnions  are  wholly  and  absolutely  repugnant 
thai  eitlier  of  them  should  be  rejected. 

Baxter -v.  Brtetrr.  19  OhioSk  WO;  Woman 
T.  Teagardtn.  2  Ohio  St.  330. 

According  to  lis  context  and  manifest  use  an 
espteseioQ  of  desire  or  wish  will  oflen  be 
equivaleDt  to  a  posliive  direction  wben  that  is 
the  evident  puipoae  and  meaning  of  Ihe  testa- 
tor. 

Burt  Y.  nftTon,  06  Pa.  400;  Cotton  t.  QHUm, 
la?  U.  B.  800  <a2  L.  ed.  188). 

Wben  there  are  two  conflicting  and  trrecon- 
cllable  clauses,  the  last  governs  as  being  the 
lati-st  declaratioii  of  the  testator. 

Johnsoti  V.  Maj/m,  4  Iowa,  180-194;  Ftlton 
T.  Bill,  41  Qa.  G64;  Armttrong  v.  Ora^,  12 
Iowa,  S04i-  llfiilUbavgA  r.  Wagner,  72  Iowa, 
flOl;  1  Redf.  ■Wills.  461;  1  Jarm.  WilU.  473; 
Fan  Veeh  en  v.  Ktator,  63  N.  T.  62;  Van  Atw- 
trand  v.  Muora,  C2  N.  T.  12,  and  caaea  before 
cited. 

Id  all  adjudicate  caaea  In  Iowa  or  elsewhere, 
where  the  first  clause  in  a  will  was  held  to  give 
an  entnle  in  fee,  the  language  was  invariahly 
much  stronger  tlian  In  tbie. 

See  Witliamt  v.  Ailiion,  33  Iowa,  2T8;  Senk- 
trt  V.  Jacobs,  86  Iowa,  278;  Bona  v.  Meier,  47 
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Tbe  words,  "remaining  at  her  decease,"  are 
to  be  construed  "to  mean  such  as  use  hai  not 
destrojed." 

Oouilia  V.  Jo7inilon,100  Ind.  427;  narbit^ 
V,  Jama,  00  Mo.  411;  floteord  v.  Caruii,  lOB 
U.  a.  725  (^7  L.  ed.  1089);  GiU»  f.  LitOt,  104 
U.  8.  m  t2«  L.  ed.  745);  Qrcm  v.  Iltwitt,  97 
Ul.  lis. 

Even  fr  the  words  "except  aa  hereinafter 
apccifleil"  had  not  been  used  in  the  first  clause, 
there  would  not  be  an  aleolule  devise  in  fee. 

l/Mtrit  T.  Upland,  65  Iowa,  684.  Bee  deiton 
T.  GUtoR.  127  U.  B.  SUO  (32  L.  ed.  18X). 

<V<wr(.  Skcaaa  ft  MoCarn  and  W.  G. 
Thompson,  for  appellee: 
B  L.  R.  A. 


When  an  Intereat  la  given  or  an  eatat«  con- 
veyed in  one  clause  of  an  instrument,  in  cleai 
and  decisive  terms,  auch  Interest  or  estate  can- 
not be  taken  away  oi  cut  down  by  raising  * 
doubt  upon  tbe  extent  and  meaning  and  appli- 
cation of  a  Buhaequent  clanae,  nor  by  Inference 
therefrom,  nor  by  any  aubsequent  worda  that 
are  nol  a*  clear  and  decisive  aa  the  wonUof  the 
clause  giving  that  interest  or  estate. 

ThornAiU  v.  UaU.  2  Dlark  &  F.  23;  MacwA 
T.  Whitbread,  17  Beav.  899;  Beid  t.  Alkinton. 

5  Ir.  Eq.  8T3;  GrtcM  v.  Oreene,  8  Ir.  Eg.  90, 17 
Week.  Rep.  467;  MaeitU  j.  Maekett,  L.  R  14 
Eq.  49;  Perni  r.  Merrill,  L.  R.  18  Eq.  153,  9 
Eng.  Rep.  (Moaki  702;  I'arnaU  y.  Parnall,  L. 
R.  0  Cb.  IMv.  OS,  2G  Eng.  Rep.  (Hoak)  1:01; 
Duev.  Lemit.t^ev.&HL.^Z;  McKenae'B  App. 
41  Conn.  607, 19  Am.  Rep.  525;  JaeJaon  v.  buU, 
10  Jobna.  20;  RamtdeUY.  Bam»dta.  21  Me.  288; 
Harrii  v.  Knnpp,  21  Pick.  418;  Homer  y.  S/iet- 
ton,  2  Met.  202;  1  Jarman,  WiUs,  Perkins'  ed. 
p.  677,  note  S;  Lyndt  v.  Bilabrook,  7  Allen,  68; 
FCike  Y.  Cobb.  6  Gray,  144;  Jona  y.  Bacon,  68 
Me.  84,  28  Am.  Rep.  1. 

Ad  absolute  power  of  disposal  In  the  flrvt 
taker  will  render  a  subsequent  limilalion  re- 
pugnant and  void. 

fjifford  Y.  Vhoate,  100  Hasa.  843;  Ide  v.  I<U, 

6  Mass.  600;  4  Kent,  Com.  870;  Mitdidl  v. 
Mont,  77  He.  423.  52  Am.  Rep.  781;  WiUiamt 
V.  WoTtftington.  49  Ud.  B72,S3  Am.  Rep.  28U; 
Foom  Y.  W/,itmore,  82  N.  Y.  405;  Stoaelt  v. 
Hattingt,  59  VL  4tl4,  69  Am.  Rep.  743;  1  Eq. 
Cas.  AbT.  170;  4  Kent,  Com.  Bd  ed.  535;  Smith 
Y.  Van  Ottrand,  64  N.  T.  278;  UampbeU  v.  Btav- 
mant,  Bl  N.  T.  464;  Seibm-t  v.  Wite,  70  Pa.  147; 
BamtdeU  v.  BamsdeU.  21  Me.  288;  Moore  y. 
Sanden,  16  S.  C.  440, 40  Am.  Rep.  703;  Caaedp 
Y.  Janet,  19  B.  C.  297. 45  Am.  Rep.  777;  Ander- 
ion  Y.  Cary,  86  Ohio  Bt.  506, 88  Am.  Rep.  603; 
bpooner  v.  Ijmsos,  108  Uaaa.  582;  Blapham, 
Ek).pp.ll6,116. 

The  Iowa  cases  fully  aualaln  the  claim  of 

WiUiame  y.  AUimm,  88  Iowa,  278;  Beniert 
Y.  Jaci/s,  86  Iowa,  278;  Bona  v.  Jteier,  47  Iowa, 
607;  Allen  Y.Johnton,  63  Iowa,  124;  B»  Bvr- 
bani;t  WiU,  89  Iowa,  878. 

B«ck.  Ji,  delivered  the  oplr.lon  of  the  court: 
1.  The  will  presented  for  iiiterpretnlion  is  Id 
the  following  language:  "In  tbe  name  of  Qod, 
amen:  I,  Bidney  Elijah  Bills,  of  Ihe  Town  of 
Blrawtierry  Hill,  in  the  County  of  Jonea,  and 
State  of  Iowa,  of  the  age  of  sixty-one  years, 
and  beingof  sound  mind  and  memory,  do  make 
public  and  declare  this  my  last  will  and  lesta- 


ti'epbew  BanTord  H.  Brownell  all  that  real  es- 
tate conveyed  lo  me  by  him,  coataining  (134) 
one  bimdred  and  thirty  four  acres,  more  or 
less,  situated  In  Decatur  County,  Iowa,  and 
also  all  that  real  estate  owned  by  me  allualed 
ID  the  Town  of  Sabula,  Jackson  County,  Iowa; 
and,  third,  1  give  and  bequeath  to  aaid  Ban  ford 
H.  Btowneil  tlia  bay  mate  knowo  by  name 


See  alao  4S  L.  R.  A.  63, 
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'Kellle,'  Don  la  Jones  Cnuntj*,  Iowa,  also  ont 
hundred  dollars  In  money,  Mme  to  bo  laken  In 
payinent  for  wbat  I  one  him  at  tbis  time; 
^urth,  I  Kive  and  beqiieatb  to  my  brotber, 
Daniel  B.  Bills,  tbe  sum  of  one  bimilred  dollars 
in  money,  MIA,  all  tbe  real  and  personal  prop- 
crtf  berein  bcquealbed  to  my  wife,  Irene  Bills, 
remaiiiinK  at  ber  decease,  I  desire  to  be  divided 
into  five  equal  shares, — to  Daniel  B.  Bills  and 
Abigail  E.  DIvlney,  and  remainlnff  abarea  to 
niT  brother's  tno  sons,  Frank  K  Bills  and 
Frederick  A.  Bills,  and  Banford  H.  Brownell. 
All  of  nbich  aaid  several  legacies  or  sums  of 
tnon^  I  direct  and  order  to  be  paid  to  said  re- 
spective legatees  witbia  one  year  after  mj  de- 
cease; and  I  hereby  appoint  as  my  eieculors 
oi  (his  my  last  wifl  ana  icslament,  my  wife, 
Irene  Bills,  and  John  Bender,  of  Jones  County, 
lona,  liereby  releasing  tbem  from  giving  bonds, 
and  bereby  revoking  all  former  wllla  by  me 

2.  PlainiitT  clalma  in  bts  petition,  and  tusista 
tbal  under  the  will  she  takes  an  absolute  estate, 
in  fee  simple,  in  tbe  lands,  and  the  absolute 
property  in  tbe  personalty,  of  tbe  estate,  and 
that  tbe  fi fib  Item  of  the  will  simply  uses  prec- 
alory  language,  and  does  not  limit  tbe  estate 
and  inierest  vested  in  plaintiff  by  tbe  first  item. 
Defeiiilants  maintain  tbe  contrary.  Insisting 
thiitplaiutiS  takes  but  a  life  estate  In  theorop- 
ertv.  wilb  the  right  to  possess,  enjoy  and  use 
it,  but.  after  such  estate  and  right  shall  be  ter- 
minnled  by  her  death,  tbe  property  shall  be 
distributed  under  Item  S  of  tbe  will. 

3.  In  our  opinion,  tbe  bookateach  theaerulea 
for  the  inlerpretatI<iD  of  wills:  (1)  When  an 
estate  or  interest  In  land  Isdeviscd,  or  personal- 
ty is  bequeathed,  in  clear  and  absolute  lan- 
guage, without  words  of  limitation,  the  devise 
or  bequest  eannot  be  defeated  or  limited  by  a 
cubaequent  doubtful  provision  lolerentially 
raising  a  limilatioD  upon  the  prior  devise  or 


bequest,  (3)  When  there  is  an  absolute  or  un- 
limited devise  or  be<^uest  of  property,  a  snbse- 
Suent  clause  expressing  a  wish,  desire  or  direo- 
on  for  its  disposition  after  the  death  of  ihv 
devisee  or  legatee  will  not  defeat  the  devise  or 
bequest,  nor  limit  tbe  estate  or  interest  In  the 
property,  to  tbe  right  to  possess  and  use  during 
ihe  life  of  the  devisee  or  le^ntee.  The  abso- 
lute devise  or  bequest  stands,  and  the  other 
clause  is  to  be  regarded  as  presenting  precatory 
language.  Tlie  will  muat  be  Interpreted  to  in-  - 
vest  in  tbe  devisee  or  legatee  the  fee-simplo- 
title  of  the  land,  and  the  absolute  property  Iiv 
the  subject  of  the  bequest,  WH'iamt  v.  AUi- 
tort.  3^  Iowa,  3TS;  Btnkert  v.  Jaeeby,  W  Iowa, 
373;  Bona  v.  Meier.  4T  Iowa,  607;  Aldtn  v. 
Johnton.  63  Iowa,  137;  Be  Burbanei  Witt,  fl» 
Iowa,  378;  Mf:Km!*^»App.ilGoua.  607; /aei- 
ion  V.  Bull,  10  Johns.  SO;  MilcAea  v.  Mortt,  77 
Me.  433;  Rtimgddl  v.  Bamtddi,  31  Me.  388; 
JoTUK  V.  Bacon,  63  Me.  M;  Harrii  t,  Rnapp,  21 
Piek.  413;  Lynde  v.  Ettabronk,  7  Allen,  fid; 
Pitke  V.  Cobb,  S  Gray,  1 14;  Qifford  v.  OboaU, 
100  Mass.  S18;  WiUiam»  v.  Worthinnton,  4S  Md.  ' 
B72;  FooM  V.  WkamoTt.  83  N.  Y.  401;  flampbiU 
V.  Beaumont.  91 N.  Y,  465;  BloieeU  v,  ^ilingt, 
59  Vt.  491;  Seibert  v.  Witt,  70  Pa.  147;  Moor* 
V.  Sander;  IB  B.  C.  440;  Canedi/  v.  Jona,  1ft  a 
C.  267;  Anda-ton  v.  Oary,  88  Ohio  St.  606. 

Cases  cited  by  defendants'  counsel  are  not  fn 
conflict  with  (be  doctrlDea  we  have  stated,  in 
that  the  instruments  Interpreted  therein,  by 
their  express  language,  did  not  vest  Ihe  devisee 
with  tbe  fee  of  Uie  land,  nor  the  legatee  with 
tbe  abaoluta  property  In  the  subject  of  the  be- 

aueat,  a  contrary  purpose  clearly  appearing  im 
le  willa 

These  views  lead  us  to  the  conclusion  that, 
(he  district  court  righily  overruled  (lie  detnur> 
rer  to  plaintiff's  pelllion. 
BtjudgmenI  it  affirmed. 


KBW  JERSEY  BCPREMB  COURT. 


HAYOR,  etc.  of  ATLANTIC  CITY  rf  ok 

(....N.J.L.....1 
*1.  WhMiMioneeiaftilldentetooraper- 

aoD  olalmlaa  II  under  oolor  of  riKht,  the  proper 
remedv  to  teat  tbe  claimants  Utle  la  quo  war- 
ranto, and  not  mandamus 
S.   An  oflloa  ia  deeniMl  to  ba  ftiU  d«  facto 

wbc^never  a  peiaon  eleoted  has  been  admitted  to 
II,  noiwlttutaudlUB  tbe  elaoUou  may,  upon  legal 
KToiind!!.  turn  out  to  be  Invalid;  provided  auoh 
election  la  oonslstent  with  an  honest  mlaapprs- 
bensloo  of  the  law,  and  not  evldcnoe  of  a  palpa- 
ble disregard  of  lia  provlsiona. 

8.  When  m  rela,tar  In  offlce  <1<  fitra  et  da 
facto  la  Interfered  with  bf  one  whose  laick  of  tlUa 
ie  Jutv  is  rtt  JutUeata,  mandamua,  and  not  quo 
warranto,  to  the  proper  remedy. 

4.  Where  m  mandamw  la  applied  tiinr  to 
eompel  a  corporation  to  reatore  relator  to  an 
offloe  to  which  he  to  prima  taclo  entitled,  flie  In- 


(Uaioti  u,  iBDO.) 

APPLICATION  for  a  writ  of  mandamus  to- 
compel  tbe  restoration  of  applleant  to  the 
duties  and  privileges  of  an  offlce  from  whicb 
an  illegal  attempt  bad  been  made  to  exclude 
him,     Oranted. 
The  facts  fully  appear  in  tbe  opinion. 
Argued  before  Tan  Syckel,  Magie  and  Gar> 

Mr.  J.  W.  Weatcott  for  prosecutor. 
Mr.  A.  B.  Endicott  for  defendants. 

Garrlaon,  J.,  delivered  the  opinion  of  the 

This  cause  la  before  us  upon  a  rule  for  a 
mandamus.  Tbe  facta  are  briefly  tbesei  Tha 
relator  was  elected  sergeant  of  police  In  Atlan- 
tic City  at  a  meeting  of  city  council  held  No- 
vember 24,  1885.  He  took  tbe  prescribed  oath 
of  offlce,  and  entered  upon  his  official  duties 
At  tbe  mee^DK  of  city  council  held  November 
23,  1886,  the  offlce  thus  held  by  the  relator  wu. 


See  also  14  L.  E.  A.  643. 
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upon  motion,  declared  vacant,  and  an  elecilon  ' 
held  to  fill  the  same,  wbidi  resulted  Id  ibe  se- 
lection of  one  Samuel  Loder,  nbo  was  tbere- 
upoD  declared  elected  "  sergeant  of  police, 
instead  of  Jesse  R.  Leeds,  removed;"  since 
which  lime  the  soid  Loder  has  jjerformed  the 
duties  of  the  office  niib  the  concunence  of  the 
cilv  BUtborilies,  who  declined  to  recognize  the 
relator,  notnltbstandin^  hia  refusal  la  surren- 
der his  equipments,  and  hia  occasinnal  per- 
formaoce  of  official  dut;.  These  procceiiings 
.  of  cily  council,  in  bo  far  aa  they  reaulled  in  the 
removal  of  Ihe  relatoi,  were  carried  bj  him 
into  the  court  bj  certiorari,  and  were  here  set 
aside,  u  being  in  coutraventioD  of  the  provls- 
lona  of   "An   Act  Respecting  Police  Depart- 


Im ployed  in  f 
iplement    the 


Deparlmems,"  and  the  supplement  thereto 
<Pub.  Laws  1880,  p.  48).  The  action  of  ciCj 
council  by  which  relator  waa  removed  from 
his  otBce  having  thus  been  declared  ilteeal,  he 
DOW  asks  for  a  writ  of  mandamus  to  compel 
the  City  lo  restore  him  to  the  duties  and  priv- 
'   ileges  of  bla  aaid  office.    Tbe  rule,  wbicli  Is 


edv. 

{2)  ThatthepresentlDCUmbentisaDecesaarr 
parly. 

(S)  That  relator  served  tbe  fuU  term  for 
wbicb  be  was  elected. 

<4)  Becnune  he  accepted  bis  dfacharge. 

Id  considering  these  objections  In  tbeir  In- 
Terse  order,  it  is  sufficient  to  say  of  the  last  one 
Uiat  it  ia  not  sustained  by  tbe  proofs,  and  of  the 
third  IbHt  ilia reijvdieata,  Theflistandsecond 
Kasona  have  more  subatance,  and  may  be  dealt 
with  together. 

The  contention  raised  is  tbat  quo  warranto. 
and  not  mandamua,  la  the  proper  remedy  in 
tbepreseDt  case. 

Tne  appropriate  use  of  these  remedies,  in 
caxes  of  amoUoo  from  public  office,  has  been 
a  fruitful  source  of  discussion,  and  the  result, 
so  far  aa  tbe  American  cases  are  concerned,  is  a 
contrariety  of  Judicial  opinion  and  practice. 

At  an  early  period  it  waa  established  hy  the 
court  of  king's  bench  that  quo  warranto,  and 
not  mandamus,  was  the  proper  remedy  where 
the  office  waa  full  defaelo.  Rex  v.  Colchater, 
2  T.  R  a5B;  Bex  v.  York.  4  T.  R.  699;  Bex  y. 
Oiford.  6  Ad.  &  El.  S4S. 

It  ialikewise  to  he  gathered  from  Ibe  English 
casea  tbat  aq  office  ia  deemed  full  de  faeto 
whenever  a  person  elected  b as  been  admitted 
to  It,  whether  the  election  waa  or  was  not  of 
such  a  character  tbat  It  could  be  supported  at 
law.  Tbua  in  the  case  of  Bex  v.  LAtU,  which 
is  reported  at  length  by  Andrews,  and  briefly 
by  Strange,  it  is  said:  "In  order  lo  constitute 
a  man  an  officer  de  facto,  there  must  be,  at  least, 
the  form  of  an  election,  though  that,  upon  le- 
gal objections,  may  afterwards  fall  to  the 
ground."    Andrews,  108;  2  Strange,  lOtK}. 

The  language  of  Wightman,  J.,  Id  Frotlt. 
OhuUr.  S  EL  &  BI.  G81,  which  waa  an  applica- 
tion for  mandamus,  preaenta  the  view  of  Uie 
same  court  at  a  later  period.  "We  may  aa- 
aume,"  he  lays,  "that  the  ofQce  is  not  full  da 


conla  not  be  supported  o  ....      

tbe  office  is  not  the  less  full  de  facto,  and  tha 
partyetectedbas  been  admitted.  To  the  same 
effect  were  the  opinions  of  Coleridge,  J.,  and 
ChUf  Juttiee  Campbell  In  the  same  case;  the 
court  beintr  unanimous  that,  where  an  oftlcs 
was  thus  full,  quo  warranto,  and  not  manda- 
mus, waa  tbe  remedy. 

But,  while  It  Is  Hue  that  tbe  illegality  of  tho 
election  by  virtue  of  which  an  incumbent  haa 
gained  entrance  to  an  ofBce  does  not  prevent 
Uie  office  from  being  full  of  him  de  facto,  it  ia 
also  to  be  noted  tbat  from  the  earliest  periods  it 
has  been  held  requisite  tbat  tbe  illef^lity  in 
question  must  be  conalstent  with  honesty  of 
purpose.  Elections  based  upon  mistakes  of 
fact  or  misconceptions  of  law  may  impart  » 
color  of  right  which  will  bar  the  allowance  of 
a  mardamus,  but  palpable  disregard  of  law 
renders  the  action  by  which  an  office  is  seized 
merely  colorable,  and  In  a  clear  case  will  ba 
brushed  adde,  as  affording  do  obstruction  to 
the  exercise  of  a  plain  legnl  duty.  Thus,  In 
Rex  V.  Banket.  8  Burr.  1453,  Lcrd  Mansfield 

firoposed,  upon  the  argument,  thatafflrlavitsb* 
aid  before  him,  that  be  might  deiermioa 
whether  It  was  a  doubtful  election,  and  ht  ta 
be  tiled  upon  an  Information  In  the  nature  of  a 
quo  warraoto,  or  whether  it  waa  merely  color- 
able, and  clearly  void, — saying  that  in  the  for- 
mer case  tbe  court  might  nut  praot  a  maDda- 
mua,  while  In  the  latter  case  they  ou^ht.  And 
from  a  note  by  Burrows  (p.  1434)  it  appears 
that  I,oTd  Haidwic^e,  In  Rex  v.  Ilelmea,  Uil. 
T.  9  Geo.  II.,  K.B.,  cites  the  CflKo/nnto^. 
Hil.T.  8  Geo.  11.,  K.  B.a  Strange,  1008,  as  tha 
first  case  in  wbicb  a  mandamus  had  been  grant- 
ed under  such  circumstancea,  adding,  aa  if  in 
apology,  that  It  bad  been  done  because  It  wot 
"aquiiecleatcasa."  Qeaf^so Bexy.  Uatabridge, 
4  Burr.  2008. 

Tbe  dislinctloD  thus  early  Indicated  baa  be- 
come Incorporaled  in  tbe  modern  Enellsh  rula 
upon  this  subject,  which  la  slated  by  Mr.  ;Shortt 
(on   Quo  Warranto  Informations,  ISd)  aa  fol- 

"Wherevertheofficeia  full  ifc/a«to,  the  prop- 
er method  of  proceeding  is  by  quo  warranto 
to  oust  the  occupant,  if  he  is  not  in  posseasioa 
dejvre.  And  tbe  office  Is  full  defado,  though 
tbe  election  to  it  was  illegal,  provided  it  was  • 
real  and  not  merely  a  colorable  election.  If, 
on  tbe  other  hand,  the  election  was  merel^ 
colorable  so  aa  to  be  really  no  election  at  all,  it 
does  not  confer  even  a  de  faeto  posscssioD,  and 
the  remedy  of  the  person  ousted  by  It  is  not 
quo  warranto,  but  mandamus." 

In  this  country  the  courts  of  New  Tork  bava 
adopted  Uie  English  rule  without  subetanlial 
change.  In  the  leading  caae,  however,  an  ad- 
ditional reason  is  given,  viz.,  that  Ibe  corpora 
tlon,  being  a  tbira  parly,  may  admit  or  not  aX 
pleasure,  and  the  rigbta  of  the  party  In  offlca 
may  be  injured.  Frjopie  v.  JV«e  Tork,  S  Joim*. 
Cas.  Tg. 

This  Is  obviously  rather  a  matter  of  practico 
than  an  error  in  principle. 

Bo  in  tbe  later  cases  we  find  tbe  writ  refused 
upon  grounds  adopted  from  the  English  cases. 
F^pU  v.  Laae,  SS  N.  T.  S17;  B»  Gardner.  OS 
N.  S.  467;  iVpZf  v.  FvrU,  76  N.  Y.  S26. 
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A  dmilar  course  oblaltia  tn  CoDDCcticut. 
I>uajie  V.  MeDonalii,  41  Conn,  617. 

On  the  conirary,  other  slate  courts,  notaWy 
those  oF  Mn»«Bcliuiett8,  bave  relaxed  the  tlgid- 
tty  of  tbe  rule,  and  to  a  certaja  extent  permit 
the  right  to  an  office  actually  filled  to  be  raised 
opon  an  alternative  mandamus.  Be  Strong,  20 
Pick.  484;  SUiiv.BrittolCaunty.zanj.ZlO; 
toniift  T.  Aldrieh.  98  Blasa.  BS7;  Putnam  v. 
LangUff.  133  Moss.  804;  Deie  v.  Judga,  8  Hen. 
AH.  t. 

Tbe  rule,  as  it  obialns  at  present  in  tbe  ti- 
Tioua  BlHtes,  will  be  found  with  citafions  of 
numerous  cases  in  Angell  &  A.  Corp.  g  703  «f 
«q. 

la  tbis  Btate.  so  far  as  any  eipression  of  Ju- 
dicial sentiment  li  to  be  found,  it  is  favorable 
to  retaining  the  distinction  upon  wbich  the 
English  rule  is  foundeii,  i.  «.,  that  quo  war- 
ranto, and  not  maailamus,  is  tbe  remedy  In  all 
cases  in  which  an  office  is  full  de  facto,  except- 
ing only  those  cases  In  which  The  office  has  b».-D 
filled  b;  proceedings  palpably  without  legal 
warrant,  Boboken  v.  U«ap,  37  N.  J.  L.  205; 
BtJUy.  afiller.iS  N.  J.  U  351;  States.  CaTTt- 
Oen,  S»  H.l.L.  416;  Slate  v.  Camden,  42  N. 
J.  L.  885. 

There  are  in  particular  two  cases  Id  which 
this  court  bas  eridenily  proceeded  upon  tbis 
view  of  the  rule  of  law. 

lo  Stale  V.  Palerton,  85  N.  J.  L.  ISO,  the  of- 
fice of  citv  treasurer  could,  under  the  dty  char- 
ter, be  filled  only  by  a  majority  meeting  of  the 
board  of  aldermen.  Tbe  defendant,  who  bad 
been  admiRed  to  the  olSce  by  an  election  in 
which  less  than  a  legal  numwr  of  aldermen 
were  present,  claimed,  against  the  lelaior's  ap 
plicntion  for  a  mandamus,  that  as  he  was  id 
office  de  facto,  and  under  color  of  an  election, 
quo  warranto,  and  Dot  mandamus,  was  tbe 
proper  remedy.  The  court  held,  however, 
tiiat  the  elecrion  by  the  aldermen  In  violation 
of  their  own  organic  law  was  merely  color- 
able, and  all  tbe  facts  being  before  the  court,  a 
peremptory  mandamus  went  in  tbe  first  in- 

In  ktata  t.  Jeney  City,  01  N.  J.  L.  S40,  the 
discharge  of  a  person,  under  a  debatable  con- 
struction of  a  recent  legislative  enactment,  and 
tbe  filling  of  bis  position,  did  not  prevent  the 
allowance  of  a  percmjitory  mandamus  for  bis 
'   D  to  office.     All  of  tbe  facts  neccssnry 


charge  appear  lo  have 
the  rule  to  sbow  cause,  and  tbe  propriety  of 
the  proposed  remedy  does  not  seem  to  have 
been  ouestioned,  nor  does  the  reported  esse 
show  that  the  incumbent  was  a  parly  to  the 
proceedings.  Tbe  present  case  possesses  eie- 
meots  of  streDgtb  for  the  reiaior  not  to  be 
found  Id  llic  reported  ca.-'CB,  in  that  It  i?  rajv- 
dieiila  Ihal  bis  removal  from  office  was  illegal. 
Tbe  aulhorilT  of  these  two  cases  would  ap- 
pear to  be  conclusive  upon  the  relator's  right 
to  a  peremptory  mandamus  restoring  him  to 


There  i^  however,  bd  aspect  of  this  cas« 
which,  while  It  leads  to  tbe  same  result,  ap- 
peara  to  me  more  surely,  consonant  with 
the  m1e  of   law    which    we   seem    to  have 

That  rule,  in  iU  rigidity,  is  applicable  to 
cases  only  in  which  a  relator,  clearlyout  of  of- 
fice de  facta.  Is  seeking  to  oust  an  Incumbent 
wbo  Is  clearly  In.  In  such  cases,  tbe  reason 
for  the  rule  makes  the  fullness  of  tbe  office  d* 
facto  the  test  as  to  whether  quo  warranto  is  01 
is  not  tbe  only  remedy. 

There  is,  however,  a  class  of  cases  in  which 
this  reason  for  the  rule  is  wanting.  I  refer  to 
tboae  cases  in  which  the  facts  before  the  cour^ 
or  within  its  judicial  knowledge,  show  tbat  the 
relator  was  in  office  dejure  et  de  facto,  and  (bat 
the  defendant  while  claiming  to  be  Id  de  facto, 
can  make  no  claim  to  be  in  ifs  Jvre,  Here  the 
relator  is  not  callrd  upon  to  test  tbe  title  to  tbe 
office,  for  tbat  is  not  In  dispute.  The  office  la 
not  de  facta  full  against  him,  unless  by  his  con- 
duct he  elect  to  consider  himself  out.  In  con- 
templation of  law,  his  title  lo  the  office  dijvrt 
draws  to  It  the  possession  de  facia,  as  in  case* 
where  simultaneous  acts  of  occupancy  are  ex- 
ercised by  contestants  over  a  legal  title.  In 
Eucb  cases  there  Is  noihiog  to  be  tried  by  quo 
warranto.  Tbe  law  beine  settled,  and  the  facta 
undisputed,  the  duly  of  the  court  is  clear. 
People  v.  ^rvgham,  SO  Barb.  803.  presents  such 
a  state  of  facts,  and  Is  directly  in  point  This 
cnse  was  subsequently  reversed,  but  not  npon 
the  ground  for  which  it  is  here  cited. 

in  tbe  case  In  hand  this  court  bas,  upon  cer- 
tiorari,annulled  the  only  thing  whichchallenged 
the  relator's  right  to  this  office.  The  testi- 
mony taken  under  this  rule  shows  tbat  the 
relator  was  In  office  at  the  time  of  this  unlaw- 
ful attempt  at  bis  amotion,  and  that  he  has  not 
elected  to  consider  himself  out.  UDder  these 
clrc  urns  lances,  the  municipality  can  ioterpoM 
no  objection  to  the  proposed  mandamus. 

Tbe  only  remaining  question  is  the  right  of 
the  defenilant  municipaliiy  to  object  to  thia 
application  beCBUsethelDcumbeDtisDot  a  party 

The  Incumbent  of  an  office  Is  tindoubiedly  e 
necessary  party  to  proceedings  brought  for  the 
purpose  of  testing  his  tilh  thereto. 

By  the  certiorari  suit  It  was  decided  that,  at 
tb<>  time  of  the  appointment  of  the  Incumbent, 
there  existed  do  li      '  ...... 

■till  purports  to  fl 

W  itbout  discu 
might  have  arisen  if  tbe  incumbent  himself  bi 
made  application  to  he  made  a  party  to  tbe 
certioran,  it  is  sufficient  for  present  purpose  to 
Bay  that  tbe  defendant  cannot  now  avail  ilsetf 
of  the  non-Joinder  of  thelncumbeDt  in  the  pro- 
ceeding now  Ifefore  us. 

As  to  the  City  of  Atlantic  City,  the  prims 
fade  right  of  this  relator  to  be  admitted  to  thla 
office  is  ra  judicata. 

A  penmptory  mandamut  uiU  be  atiowei. 
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QIAHT  POWDER  CO. 

ORBGTON  PACIFIC  R.  CO.  c(  at. 

( BawT. Fsa.  Bap. 1 


*1.   The  Mneral  phn 
laSK— *^ajiTothBPiiti 


_  _      _     .     .  B  in  th«  Act  of 

1886—  any  other  atractTira"—foI1i>wlDK, 
as  It  does,  a  ipectBo  BDumeratlon  of  works  de- 
olared  to  tM  uib^iot  to  a  IteD  for  labor  and  ma- 
teria b  fumtahed  for  tlielr  ooDEtrucUoD.  suah  Ma 
•"buUdlnB,"  "ditob."  "flumo"  uid  "tunnel,"— 
Held,  to  Include  ■  nUlwar. 

8.  Aperwm  entitled  to  a  lien  on  a  rail* 
■wtLf  tot  materials  lumlabed  for  Its  conBtriio. 
tlon  mar  In  bla  notice  of  lleo  confine  his  claim  to 
that  portion  or  section  of  tbe  road  in  the  oon- 
■trucUon  of  irblob  bla  material  vaa  used. 

8>    Giant  powder  furnished  bjr  themanufso- 


*  Head  Dctea  by  Dsadt,  J, 


■uchirork,  la  "material  "within  Qic  parvfew  tf' 
the  Lien  Law  of  18W.  for  the  value  of  wblch  mch 
maautaotuTer  la  entitled  to  a  llenontherBllwar. 
or  Rucb  portion  thereof  ai  the  powder  waa  uaoa 
Id  tbe  eouMruotlon  oC. 

aune  IB.  lago.) 

SUIT  to  enfOTCe  an  alleged  lien  for  mntnial^ 
f  urnlHbed  for  use  in  tlie  coDBlructioo  of  ». 
certain  line  of  railiray.  On  demurrer  to  bilL 
DemvTrer  owrrultd. 

The  case  is  tully  sUted  in  the  opinion. 
Mr.  It.  FUnn  for  defendants  lu  support  oT 
the  demurrer. 
Mr.  Oeor([«  H.  WllUama  (or  plaintiff. 


Deady.J'.,  delivered  tbefollowingopInioD: 

Tbis  suit  fa  brought  b j  the  Qiant  Powder 

Coapany,  a  corporBtloii  of  California,  agninsl 


TheStatute  must  be  folly  compiled  with,  and  the 
aooountsmun  be  flled  within  nlnet^daya.  ArKan- 
ns  Cent.  B.  Co.  v.  HcKa;.  OJ  Ark.  «8a. 

oaiilomla. 

Sot  one  mechanic^  Hen  oan  be  acquired  on  a 
aeotlon  of  a  railroad  to  be  graded  under  an  entire 
eootraot;  sucoeailro  llena  canaot  be  tiled  as  i>ar- 
menls  fall  du&  Ooz  t.  Veatem  Pao.  B.  Oo.  IT  UiL 
sr,  U  CeL  18. 

Where  material  whs  fumlghed  at  dlven  times,  at 
the  request  of  or  under  aub-oootnats  of  different 
persona,  [t  Is  not  sumdeot  tor  a  materialmBn  to 
Die  a  dalmfortbs  sroee  sum.  without  any  designa- 
tion of  ibe  amounts  fumlsbed  for  the  sereral  per- 
•ons.  Gordon  Hardware  Co.  t.  Baa  Fianclaoa  £ 
&  B.  Co.  lOaL)  Oot.  4,  ISBB. 

A  description  of  materlala  tnmlsbed  for  the 
DonBtructlon  of  a  railroad,  as  "  nalli,  spikes,  iron, 
steel,  picks,  shovels  and  otbBr  like  material,*'  la  too 
IndeBnlte  and  uooertala  to  sustain  a  lien,  especial- 
ly ss  some  of  tlie  artlolee  mentioned  are  merely 
tools,  and  not  properly  materiaJa  for  tlie  rood. 
JHd. 

Filing  a  lien  for  too  muob,if  done  without  fmad, 
will  not  defeat  a  rU>>t  to  recover  the  amount  due. 
Harmon  V.San  FnuolsooAS.  O.  Co.  (CatJ  Oot  i. 


A  meofaaoic's  lien  cannot  be  obtained  under  the 
Colorado  Aai  ot  IBUI,  where  no  statement  or  notJoe 
is  made  as  requlnd  by  14  of  tbe  Act.  Oreeley.  B. 
L.  ft  P.  K.  Co.  V,  Harris,  1*  Colo.  tsa. 

Tbe  proceeding  to  enfore  a  mecbanle'H  lien  Is 
purely  statutory,  and  no  Hen  attacbts  unlea  the 
Statute  la  oomplled  with,  at  least  substantially. ' 
lUd. 

ConnwMcut, 

The  Btatnte  giving  mechantea  a  lien  nprm  bulld- 
ings  applies  to  buildings  of  a  railroad  comi^acy. 
Botaford  v.  New  Qaven.  M.  &  W.  R.  Co.  41  Conn. 
4IM. 

The  Hen  ot  a  oontractor  attaches  to  tbe  land  of  a 
rollroed  held  under  an  equitable  title,  and  takes 
precedence  orw  a  uortcage  ooverlng  ttw  entire 
8L.R.A- 


f  ranohlse  and  property  of  tbe  « 

y.  New  Haven.  M.  *  W.  B.  Co.  4!  Conn.  4U. 

Where  the  Hen  claimed  was  invalid  the  bUt 
should  be  diemiBied.  Benedlot  v.  Danbury  ft  N. 
B.  Co.  Et  Conn.  SEO, 

Otorgla. 

The  lien  given  by  the  Code  upon  property  manii- 
factured  or  repaired  by  mecbaolcB  does  not  attaob 
In  favor  of  a  workman  hired  t>y  another  to  do  tha- 
work.   QullUan  V.  central  R.  ft  Bkg.  Co.  GS  (H.  ET^ 

Though  oontiactorB  may  be  meohanlis,  yet  thl*- 
fact  does  not  entitle  them  to  tbe  l>en«flt  of  th*- 
Btatute.  It  the  work  is  done  througb  otheia  em- 
ployed by  them  for  that  purpose.  Savannah  ft  CL 
R.  Co.  T.  Oolluhan,  49  Oa.  IW6i  Savannah,  Q.  ft  N.  A. 
B.  Co.  V.  Grant,  U  Oa.  68. 

Suit  must  be  brought  witfaiu  twelw  months  from 
the  date  of  record  of  the  lien;  tbe  mere  lUlng  of 
tbe  deolaration  la  not  oommencement  ot  the  niit. 
Cherry  v.  North  ft  B.  B.  Co.  es  Oa.  ESS. 

mtnoli, 
Cnder  the  Act  of  18(1.  no  one  is  entitled  to  a  liok 
unless  his  oontraot  was  dtreclly  with  the  company. 
and  unless  he  proceeds  to  enforce  it  within  threa- 
mon  ths  after  bis  cause  ot  action  aooTuea.  Arbuckl*- 
r.  Dllnols  H.  R.  Co.  81  lU.  42S. 

The  Act  of  1878,  which  elves  ffnb-oontractorB  a 
lien  for  labor  and  materials,  gives  no  right  to  a  lien 
for  labor  and  materials  furnished  befiire  Ita  pas- 
sage.   Arbuoklev.  Illinois  M.B.  Co.  81  Dl.  431. 

lontraot  between  a  construction  company  and 
a  railroad  company,  that  certain  rails  and  other 
iterlBls  shall  be  used  In  the  conscruotlon  of  ft. 
railroad  in  lUlnola,  and  that,  until  fully  paid  for, 
the  seller  shall  have  a  lien  tbeieoo  and  conslruo- 
tlve  posBcaslon  of  them.  Is  not  a  waiver  of  a  siaiu- 
tory  lien  In  favor  of  'b~  seller.  Cbicaso  ft  A.  B. 
Co.  v.  Union  RoUln»  Vd  Co.ia»U.8.7lSinL. 
ed.  1081). 

e  furnishing  materials  to  a  snb-oontracMr  bae- 
>n  ogHlnst  tbe  railroad  company  or  Its  prop- 
Calroft  St.  L.  R.  Co.  v.  Watson,  8S  IIL  Eai; 
Smith  Bridge  Co.  v.  Louisville,  N.  A.  ft  St.  L.  A.  L. 
E,  Co.  13  111.  SM. 

A  party  who.  at  the  request  of  the  mUway  oom- 
pany.  lakee  up  Its  oertlfloatCB  of  Indebtedness  to  Its 
laborers  for  the  boarding  ot  Ita  linnds.  is  aot  entl- 
o  any  lien  under  tbe  Btatutek  Cairo  ft  T.  L. 
.  Faokney,  IB  HI.  Ill 
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«OTporat1oDS  of  Orefton,  and  James  Searle  Hnd 
G.  B.  Deane,  dolog  buBlneas  undsr  ths  flnn 
name  of  Searle  &  Deaoe,  cliiEoiu  of  Oregon, 
"to  enforce  a  lien  for  material  on  a  certain  sec- 
tloD  of  the  Wullamet  VaUej  &  Cooat  Rallwaj. 
It  la  nlleiied  in  the  bill  tbat  tbe  defeodaiil, 
the  WBllninet  Vullay  A  Coast  Ratlwajr  Com- 
panv,  ia  tbe  owner  of  entd  railway,  wbicEi  ez- 
tenaa  from  Taquiua  Baj,  Oregon,  eastward 
through  CorralliB,  lolo  tbe  Cascade  Moaotaina; 
that  in  18SS  and  1889  raid  Company  coninicted 
with  ihe  defendant,  tbe  Oregon  PaciHc  BaU- 
way  Company,  to  construct  satd  road  eaatnaid 
TtODi  Albany,  Oregon  ;  tbat  on  Aueust  26, 
18S8,  the  Oregon  Pacific  Railway  Company 
-coniractod  nilli  tbe  defeodaQU,  Searle  and 
Ileane,  lo  conslruct  the  portion  of  aaid  road, 
commencing  at  station  numbered  3659,  plus 
78,  in  Marion  County,  and  extending  from 
there  eastward  For  fifteen  miles  along  the  es- 
iDblisbcd  route  of  the  same,  in  which  contract 
it  was  provided  that  Searle  and  Desne  should 
-furnUli  all  tbe  material  and  labor  for  such  cod- 
-structioD;  that  Bearle  and  Deane  commenced 
"work  on  the  road  on  September  1,  1888,  and 


completed  said  section  thereof,  accordios  to 
the  contract,  on  Jauuan  10,  1889,  and  tiers 
remained  due  them  and  ucpald  thereon,  tbe 
sum  of  (lll,898.ea. 

That  tbe  plaintiff,  between  September  26  and 
December  81, 18-^,  fumiabed  Searle  and  Deane 
"electrical  material,  powder,  fuse  and  caps 
uecesaary  and  proper  'materia  to  use  la  the 
prosecution  of  aaid  work,"  and  the  said  de- 
fendants '.B.  and  D.)  agreed  lo  pay  tbe  pluintiff 
tbe  sum  of  tT,I48.S2  therefor;  that  said  ma- 
terial wan  uaed  b^-  Searle  and  Deane  in  the 
conalructinn  of  said  road,  and  tbe  value  there- 
of, namely,  {7,146.83,  is  now  due  from  them 
to  tbe  plaintiff. 

That  on  Januarv  32,  1889,  tbe  plaintiff  filed 
with  the  clerk  of  Marion  County  Ita  claim  for 
sucb  material,  under  llio  Lien  flaw  of  Oregon, 
for  the  purpose  of  establishing  a  lien  upon  iiaid 
section  of  said  road,  and  the  land  for  thirl? 
feet  on  either  side  of  the  centre  line  thereof; 
which  claim  was  duly  recorded;  and,  that  ths 
plaintiff  has  obtained  a  Judgment  afroinst  Searle 
and  Deane  for  said  money,  but  nothing  hat 
been  or  can  be  made  on  tbe  same. 


Legrlalature 


In  a  proceedlns 
Hen,  It  must  appear  that  all  the  itepa  required  b7 
(bo  Statute  liare  been  taken.  Cairo  *  St.  L.  B.  c:o. 
T.  Cbuble.  1  la  App.  IBS. 

As  toiuDicienny  or  nottoe  lo  ewner,  see  Cairo  * 
St.  L,  K.  Co.  V.  Oiuhl';.  K  HL  U&. 

An  Intcrvvnins'ilefeDilant  wbo  falls  to  show  title 
orlDtcrest  In  ibe  iiropert)'  ban  nosuoh  Btandlnf  tn 
«ourtBB  will  enable  blm  to  questlno  a  decree  catab- 
Uiblus  the  Jleu.  Lake  Shore  A  M.  8.  B.  Co.  v.  Mo- 
HUlan.  81 IIL  SIS. 

A  laborer's  statutory  lien  la  not  aaetgiiable  at 
taw.   Cairo  ft  V.  B.  Oo.  t.  Fackney.  n  lU.  UO. 
Indiana. 
a  Mechanlo'a  Lien  Law  of  IS88  tbe 
to  rive  a  lien  on  the  mUroed 
mere  parcels  of  It.    Midland  E.  Co.  V. 
WUooi,  122  iDd.  Si, 

In  tbe  Lien  I^w  of  188fi,  amending  and  eiplaln- 
mg  tbe  Iaw  of  1B83,  providing  that  tbe  Uen  Bball 
be  on  tbe  railroad  wlthie  tbe  oountr  In  whloh  tbe 
labor  and  material  la  performed  end  fumiabed,  it 
was  not  the  Intention  of  the  Leg^lature  to  limit 
tbe  lien  to  a  single  oounly:  and  a  lien  may  be  en- 
forced Bi  to  the  entire  line  or  unflnlsbed  toad.  In 
•nr  oouDty  Into  irblab  tbe  work  extends.  Mid- 
land R.  Co.  V.  Wltooz.  tupro. 

Under  tbls  later  Act  a  contractor  having  due 
iiotioe  of  the  pflndenov  of  aotlnns  amlnst  the  rsU. 
rood  by  his  sub-oonCraalon,  materialmen  and  la- 
borera  Is  bound  by  the  Judgmenu  teoovered  tn 
'•Doh  actions,  and  hli  lien  Is  abated  to  the  amount 
«I  such  judgmento.    Midland  B.  Oo.  v.  Wllooz, 

A  contractor  expending  money  aiMl  labor  In 
building  a  railroad,  under  an  asreement  with  tbe 
company  that  be  sball  have  poaseeslon  of  tbe 
load  unto  he  la  tuUr  paid,  does  not  thereby  ac- 
quire a  priority  over  an  dder  valid  mortgage. 
Dunham  T.  Clnolnnatt,  P.  AO.B.  OcSSC.  B.] 
Vail.  SUatUtO-DMi. 


all  Incumbrancee  on  tho  property  after  tbe  work 
was  oommenoed.  "  Bamoval  Caiee,"  100  U.  8.  «7 
BE  L.  ed.  ESei;  Taylor  *.  BurllnfftOn,  G  R.  ft  U.  R 
00.4  DUhSTO;  Brooks  V.  BurllnKton  ft  Bl  W.  B.  Co. 

ioiir.s.itt|9>ued.iaBn. 
8L.R.A. 


Where  tbe  holder  of  a  meobanlo'a  Hen  aoquliet 
the  legal  Utle  to  tbe  property  with  the  Intention 
tbat  tbu  Uen  should  not  be  merged,  tbe  Intention  ot 
the  llenholder  will  prevail  as  agalnat  Junior  Incum* 
brana''rs.  Delaware  R.  Const.  Oo.  v.  Davenport  fe 
at.  P.  B.  Co.  *B  lo?ra.  406. 

A  mecbanlo's  Uen  for  ties  attaches  from  tbe  conk 
mencement  of  the  building  and  takes  preoedenee 
over  a  mortgage  executed  after  tbat  time,  although 
tbe  work  was  not  oonuDenced  until  utter  tbe  eie* 
outlon  ot  tbe  mortgage.  Nellson  v.  luwa  Eastern 
B.  Oo.  14  Iowa,  n. 

That  a  oontmctor  who  niee  a  meohanlo's  Uen  (or 
work  on  a  railroad  In  Iowa  Is  a  stookholder  ot  a 
oonstmcllon  company  whloh  guBranteed  lioodf 
aad  a  mortgage  to  secure  them,  on  the  road.  do«e 
noteetopblm  from  setting  up  that  his  lien  la  supe- 
rior CO  tbat  of  tbe  mortgage.  Ueyer  v.  Egbert.  101 
U.  S.  128  (£5  L.  ed.  1DT8). 

Tbe  entire  road  Is  subject  to  a  lien  for  work  done 
on  one  part  ot  It,  although  the  road  was  buUt  In 
eeotions.  Brooks  v.  Burllngtonft8.W.H.Oo.l01U. 
a  «S  (25  li.  ed.  1067);  Meyer  v.  Egbert,  101  C.  8.  m 
(ES  I^  ed.  I0T8). 

Tbe  llltng  of  a  statement  of  account  by  a  sub- 
contractor within  thirty  days,  and  tbe  claim  for  ■ 
lieu  wltbln  sixty  days,  do  not  entitle  him  to  his  Hem 
unless  be  glvea  written  notice  of  tbe  flllng  to  tbe 
owner,  bis  agent  or  trusteCL  Lounsbury  v.  Iowa, 
M.  ft  N.  P.  B.  Co.  49  Iowa,  SSS. 

If  the  oontraotois  entered  Into  an  agreement  bj 
wbloh  they  became  personally  liable  to  pay  the 
chilm  of  the  sub-contraotor,  the  oontractoia  were 
not  entitled  to  a  change  of  venue  to  the  eounty  <a 
their  resldenos,    Vaughn  v.  Boiltb.  68  Iowa.  SGa. 

WliGre,  under  the  oontract,  paymeot  la  to  be 
made  before  completion  of  tbe  railway,  and  Buoh 
payment  la  made  without  notice.  It  will  cut  oil  tbe 
lien  of  tbe  sub-contractor.  Boland  v.  Centervllle^ 
M.  ft  A.  B.  Co.  Q  Iowa,  tSO,  U  Am.  ft  Eng.  B.  B. 
Ca&4T. 

A  meobanlo*s  Uen  not  filed  tilt  after  the  lapse  ot 
ninety  days  cannot  be  enforoed  as  against  tbe  pur- 
obaaers  at  foreoloeure  at  suit  of  the  bondholder, 
and  by  tbem  transferred  to  another  oompany. 
Bear  v.  BurUngton.  C.  B.  ft  M.  B.  Co.  18  Iowa,  BO. 

Where  on  ■  fonuloBure  snit  parties  Intervene  and 
seek  to  enforce  a  claim  for  macerlala  without 
elalmlng  a  mecbanlo's  Uen,  the  purchaeer  at  tbe 
forecloeuie  sale  ts  not  bound  to  look  beyond  wtiat 


UmTBD  STATsa  CiBonrT  Gocbt,  Dibtiiict  of  Orboom. 


JuB« 


that  llie  pTaiDtiff  bns  a  Ueo  on  aald  Kectioa  of 
lb e  road  for  the  amootit  due  ft  forseld  ma- 
teiiftl  and  costs  of  auit,  Includiui;  the  cost  of 

Srcporing  mirh  lien  and  a  reasonHble  Btlomey 
!e,  and  that  tbepioper^maybesold  toutUfy 
the  same. 

The  defenilaDta,  the  Hallway  Cotnpanfea,  de- 
mur to  tha  bill. 

On  ibe  argument  the  following  poInU  were 
made  in  support  of  Ibp  demurrer: 

1,  At  and  piior  to  the  filing  of  the  alleged 
lien,  Ihe  Inw  of  the  State  did  not  give  a  lien  on 
railways  to  materialmen. 

2.  A  lien  cannot  be  bad  on  a  part  or  leclion 
of  a  Toilwaj. 

8.  The  material  Inoueatlon  didnot  entcrinto 
the  conatrnction  of  tiie  road,  but  was  merely 
used  by  the  contractora  as  a  part  of  their  plant 
or  means  in  performing  tbeir  contract. 

Section  1  of  the  Act  of  February  11,  l^SB 
(Comp.  1887,  §  8869),  providea  that  every  per- 
iOn  "furniablnft  material  of  any  kind  to  be 
used  In  the  construction  ...  of  any  building, 
wharf,  bridge,  ditch,  flume,  tunnel,  fence,  ma- 


ctafoer;  or  aqueduct  or  any  other  structuts  ot 
niper^iructure,  abatl  bavea  lien  upon  IheniDa 
forthe  .  .  .  material  furDifibed,  at tlie instance 
of  the  owner  of  the  building  or  other  impror^ 
ment  or  hia  aizenci  and  every  contractor  .  .  . 
aball  be  held  to  be  the  aaent  of  the  owner  tat 
the  purpose  of  this  Act." 

Section  Q  of  the  Act  (Comp.  1887,  S  SOTS) 
provides  tbat  any  materiaiman deEirlnglo claim 
the  benefit  of  the  Act  must,  witbin  a  certaia 
time,  "file  with  the  county  clerk  of  Ibe  county 
in  wbicb  such  building  or  other  [mprovcment 
or  some  part  thereof  aball  be  aitualed,  a  claim 
containing  a  true  statement  of  bis  demand  " 
with  tbe  nnme  of  tbe  owner  of  the  pioperty 
and  tbe  person  "to  whom  be  furnished  tu 
malerisls;  and  alao  a  description  of  tbe  prop- 
erly to  be  (^barged  with  said  lien,  sufflcii^ut  for 
identification," 

Section  12  of  the  Act  (Comp.  1887,  g  8681> 
declares: 

"Tbe  words  'building  or  olber  Improve- 
'    'berever  tbe  same  are  uaed  in  tliid  Act, 


wbuf,  bridge,  ditch,  flume,  lunnei,  lencc. 


my 


HnRton,  a  B.  *  N.  B.  Co.  U  7od.  Sep.  IDS,  >  Ho- 
Oary.EBS. 

The  requtreinent  of  a  wrKten  settlemoat  with 
the  sub-oontractor  la  inffldeatlf  compiled  with 
br  flUnK  It  with  the  olork  wItbIn  the  tblrtvdSTa  aK 
lowed  for  flllnfr  the  Uan,  Bundr  r.  Keokuk  ft  O. 
ILB.  Co.  UIowa.a)T. 

The  Ilea  lor  repairs  upon  a  oompleted  railway  la 
not  paramount  to  the  Ilea  of  a  mortgaire  executed 
before  completion  of  the  road;  nor  will  suob  Ilea 
take  preueueuoe  of  the  inortgase.  wlien  the  Im- 
provements made  ooDsUtuie  an  Integral  part  of 
the  road.    Bear  v.  BurllnsMn.  C.  B.  ft  M.  B.Co.  18 

A  lien  attaohea  at  the  aommenoement  of  the 
work,  and  the  tine  for  noiloe  expires  nlnetr  da;i 
trom  the  date  of  the  ooaoluBlon  of  the  work.  Dela- 
ware B.  Oonal^  Oo.  T.  DaTanport  ft  St.  P.  B.  Co.  ia 
Iown,4Iia. 

A  lleD  for  materials  (nmlshnt  embraoea  onlj  (he 
oompleted  portion  of  the  road,  but  the  laot  that 
the  road  as  projeotad  at  tbe  tlma  was  not  taUj 
oompiet«d  will  not  defeat  the  lien.  Nellson  v.  Iowa 
Bsstcm  R.  Co.  51  lews,  IM. 

A  clause  in  a  contract  redtlng  that  "all  the 
■none;  for  the  work  hereinbefore  Bpedflad  should 
be  paid  bj  tbe  oltlzena  of  I>elaware  County  "  does 
not  oongtltuto  the  oontnwtor  the  holder  of  oollat- 
«al  BBouiitj  so  as  to  prevent  htm  from  aoqulrlnff 
a  mechanic's  lien  on  the  road,  Delaware  K.  Const 
Oo.  V.  Darenport  ft  Bt  P.  B.  Co.  U  Iowa,  40B.  Bee 
Bemoval  QiBen.  lOO  n.  &  <GT  (U  L.  ed.  GBSj. 

U  the  oontraolor  has  full;  paid  the  sub-oon- 
ti«otor  the  emplOTi  of  the  latter  cannot  entoroe  a 
Uen against  the  Dompanr.    Utterv.Ckane.STIowa, 

A  day  lalKirer  Is  entlUed  to  a  tnechanlo's  lien 
upon  a  railway  tot  bis  wa«ee.  Homan  v.  Carroll, 
Kiowa,  m  \ 


Laboren  and  medtanica  employed  byaanb-ron- 
tiaotor  are  within  the  protection  of  the  Complied 
I^wB  of  imv.  and  It  tbe  company  falls  to  lake  tbe 
Nmd  requlrul  may  maintain  tbelr  action  asalnst 
K.    Hann  v.  CorH^aD,  H  Ran.  IH. 

Onetn  theemployof  a  oontraotorslmptr  as  time- 
keeper Is  not  a  laborer  la  the  aenae  of  the  Hiatute, 
and  cannot  reoovar  the  amount  due  hhn  by  the 

contractor  although  the ._--.-_  ... 

BL.R  A. 


the  bond  required  by  statutes  Hlswiurl,  B.  ft  T.  R. 
Oo.  r.  Baker,  U  Eau.  US. 

The  statute  appUea,  not  mer«l;wheo  ttie  eom- 
piny  Is  ena«((ed  In  the  eonatructloD  of  Ha  lii'stand 
main  track,  but  where  It  Is  enlargrlnf  Its  road  by 
side  tnoka.  Hlaaourl,  K.ftT.B.Oo.T,  Briiwo.  U 
K*a.ta. 

A  company  faJUnv  to  take  the  bond  required  by 
statute  it  liable  personally,  not  merely  to  In  boren, 
but  to  any  person  to  whom  tliey  transfer  their 
olalniB.  Mlaourl,  E.  ft  I.  B.  Co.  v.  &owa,  14  Ku. 
SST. 

The  bond  Is  not  vitiated  by  an  additional  Ktlpnia. 
tton  to  save  Ihe  oompany  hsrmleas  from  all  trouble, 
damtwe.  ooala.  sulB,  ludirments,  eto.  Vba  linbUltr 
Of  theoompany  Is  purely  statutory,  and  oneaeek- 
Ing-  to  enforoe  It  must  show  all  the  tacts  roqulreL 
Atchison.  T.  ft  B.  7.  B.  Co.  V.  Cuthbert,  U  Kan.  ttt. 
SBntuaky, 
^nder  theBtotutee  of  Kentucky,  a  Hen  does  not 
attach  to  railway  bridges  and  Ukastruotiuw;  Qn^ 
ham  V.  Mt.  SterllDB  Coal  Road  Oo.  It  Bush.  iO. 

The  Eentuoky  ft  Oreat  Eastern  Ballroad  OoD- 
atruotloD  Company  acquired  no  ownenhtp  of,  or 
lien  on.  the  ooostructed  road  between  Newport  and 
CatletUburBh,  under  lie  oontract  of  Hay  %1B7^ 
with  the  Eeutueky  ft  Great  Eastern  Railway  Oou- 
pany  f  or  the  con^truotlon  of  said  road.  Tbovasu* 
provision  forKlvlnir  the  oonstruotlon  company  all 
the  aamlngs  of  the  road  ''durtnff  oonslruction* 
and  "until  Hocopted"  oanuot  be  construed  aa  kItw 
Ing-  a  lien,  slnoe  tbat  would  be  inoonsistent  wltb 
the  whole  (enorof  the  Instrument.  Wright  v.  Ken* 
tuoky  ftQ.  £.B.Oo.lIin.H.niIBL.ed.  SHi. 


To  maintain  a  prlvlleite  where  the  amount  ex- 
oeods  IfiOO  a  party  must  show  that  no  claim  wa» 
duly  recorded.  State  y.  Mexlsan  Q  uU  B.  Co.  B  lik 
Ann.  833. 

SforvfaiuL 

Machinery  used  tor  the  manufacture  and  hoIsU 
Ing  of  artiadal  stone  Is  not  within  the  Staiute  sty. 
Inv  materialmen  a  Uen  for  mstertal  naeil  for  th» 
construction  of  brldicaa.  Biirahor  V.  Baltimore  A 
O.  K.  Co.  X  Cent  Bep.  SAO.  OS  Md.  HI. 

Cool  care  ai«  not  subject  to  tbe  Uen.  the  worA 
"machine  "  in  tbe  Bt&tULS  applytna  only  to  llxaA 
and  stationary  machinery.  New  Bnglaod  C  B.  Otk 
ft  O.  B.  Co.  11  Md.  au 


IBM, 


QiABT  PowDSA  Ca  ▼.  Orbgoh  Pacifig.  B.  Co, 
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chlnery,  iMiueductto  ereale  hydranlicpoweror 
for  mining  or  otber  porpoK*;  and  all  otber 
aimctures  and  Buperstnictures.  whenever  (be 
■ame  can  he  made  applicable  tbereto." 

B;  eecilon  1  of  Ibe  Act  of  February  SS, 
1889  (Sess.  Lane.  76),  any  aub-contraclor,  ma- 
terialman or  laborer,  wbo  "  Bball  furnisb  to 
anj  coDtrantoi  lo  aaj  railroad  corporatlrm, 
any  fuel,  ties,  materiale  or  auppllea  or  olber 
article  or  tbinpr.  or  wbo  iball  do  or  perform 
laj  work  or  labor  for  Bucb  contrartor  in  con- 
fonnily  with  any  terms  of  any  eontracl,  ex- 

£reaa  or  implied,  wbicb  nicb  contractor  may 
ave  made  witb  any  aucb  railroad  corporatlcin, 
■hall  have  a  lien  upon  all  property,  real,  per- 
■onal  and  mixed,  oi  said  railroad  corporation." 
Tbia  ia  a  most  extraoidinary  Act.  Tbe  lien 
t>t  the  materialman  or  laborer  fa  declared  to 
exist  against  all  tbe  property  of  tbe  corpor- 
alinn,  IncludtDg  "  personal,"  without  limit  as 
to  situation  or  place  of  existence,  on  tbe  fur- 
nishing of  materials  or  tbe  performing  of 
labor,  without  any  record  being  made  of  the 
•ame,  or  notice  to  anyone  of  tbe  claim,  except 
In  the  case  of  a  laborer,  when  notice  Is  required 


to  be  given  to  tbe  corporation  that  he  will  hold 
Its  property  for  his  "  pay." 

It  Is  contended  by  counsel  for  the  demuirer 
that  tbe  passage  of  tbe  Act  of  ItiSO  amounts 
to  a  legialatlve  declaration  that  tbe  Act  of  1880 
did  not  Include  or  apply  to  railways, 

Tbe  subseoueQt  Act  might  have'  been  passed 
out  of  abundance  of  caution,  and  n,ot  upon 
any  well-grounded  or  serious  Impressioa  tliM 
tbe  former  was  wanting  or  Insufficient  in  this 
reepect.  Be  this  as  it  may,  the  opinion  of  the 
Legialatlve  Assembly  of  tH89  as  lo  tbe  scope 
and  purpose  of  tbe  Act  of  1S85  is  of  very 
little  moment,  and  can  have  no  weight  in  tbe 
construction  of  the  latter  one,  concerning 
rlghta  and  transactinns  which  were  vested  OT 
transpired  before  its  eidsience. 

The  inteolioa  of  tbe  Legislature  of  1889  In 
pasaine  tbe  Act  of  that  year  is  a  proper  subject 
of  Judicial  Inquiry  and  determination,  but  its 
opinion  of  tbe  scope  and  eSect  of  the  Act  of 
1'^,  if  It  had  any,  is  not  material  In  this  case. 
CoDsidering  the  peculiar  provisions  of  tbe  Act 
of  1880,  the  roost  obvious  reason  for  Its  pasaai^ 
is  that  the  Legislature  thereby  intended  to  taka 


tIattaehuMttL. 

Tbe  Kassaobusetta  Btatute  applies  toanrone  per- 
forming' labor  under  a  oontraoC  with  »  aub-con- 
tnctor.  Haisv.B<«ton,B.a*L.B.Co.l21Hass. 
na 

VnderttaeBtatuteot  UTS.  Oie  emplor^  of  a  oon- 
toactorwboae  oontraet  was  made  beTore  the  paa- 
Hge  of  the  Act  has  no  rig-bt  of  aetlon  against  tbe 
owner  althougb  tbe  labor  was  performed  after  tbe 
Blatuto  took  etraoL  Parker  t.  UasKohusetts  B. 
Co.  US  Uaaa.  IBOl 

VfdiKKM. 

ContrAotOTS  and  lub-oontractora  are  not  "labco^ 
en,"  within  theBtatutegivingarlgbtof  sottimfor 
labor  detjte.    Cblcaso  *  N.  B.  B.  Col  t.  Sturgis,  U 

Htoh.  fisa. 

Time  abecki  Iraued  t>7  a  mb-contrwitoT  are  liuul. 
mbaible  to  an  aotlon  for  a  labor  debt,  tjelng  mere 
bearaaf.    Cbloago  ft  N.  B.  B.  Oo.  v.  Bturgls,  U  moh. 


I  It  fa 


a  the  la 


lO  &  N.  W,  R,  Co.  «  Mloh.lM2. 

Where  the  ploinclrr's  claims  asatnat  the  raUrmd 
eomptmy  were  baaed  upon  ordaia  dratra  by  a  nib- 
oonttactor  upon  plaintiff  In  tAvoi  at  a  laborer, 
these  orden  did  not  cooBlltute  an  affltgomeac  or 
tbe  claim  of  the  talHirer  for  tbe  amount  due  him 
from  the  su1>cod  tractor.  Dudley  v.  Toledo,  A.  A. 
A  N.  H.  R.  Co.  B  West.  Kcp.  B31.  «•  Mlcta.  BM. 

A  latKircr  may  sue  Cor  work  done  b;  bla  team, 
where  no  right  arkce  by  its  aervioe  to  any  other 
persoD.   Chicago  ft  N.B.B.  Go.  v.iiturglB.UHloh. 

ten. 

Astatiilory  right  of  action  for  labor  and  mate- 
rials f  ollowa  the  aadgnment  of  the  olabo.  Chloago 
ft  N.  E.  R.  Co.  V.  Bturgla,  U  MIoh.  S& 

A  suit  against  a  company  for  labor  will  notadmit 
of  the  theory  that  defendant  U  merely  an  agent  of 
tbe  owner.  Cbleago  ft  N.  B.  B.  Co.  v.  Bturgia,  U 
lUcb.SSSi. 


Tin  Act  of  1SJ3.  gfving  a  Ueo  to  oontreetora  and 
othen.  apDiM  to  boree  rallroada  laid  In  tbe  sireeM 
of  a  dty.  Bi  well  as  Blenm  ral.lroada.  8t.LoulaBolt 
A  Iron  Co.  v.  Donaboe,  3  Uo.  App.  DGD. 

Under  tbe  Statute  of  1878  a  Hen  for  labor  or  ma- 
terial cannntbe  Axedopona  part  only  of  the  road- 
bed of  a  pubUo  railway.  It  touat  be  upon  the 
0L.RA. 


y.  SiL.  Louis,  E.  a  ft  N.  B.  Oo.  BHo. 


wholBL    Knapp  v. 
APP.IOS. 

Prior  to  tbe  Aet  of  IBIS  a  strip  of  land  minted  to 
a  railroad  oompany  for  a  right  of  way  oould  not  be 
Butijeoted  to  a  mechanlo's  Den.  It  was  not  tbe  de- 
alga  of  the  Heohanlc's  Ueo  Iaw  to  allow  a  railroad 
to  be  sold  out  In  detached  paroela.  Schulenburg 
V.  Hempbb.  C.  ft  N.  W.  B.  Co.  ffl  Mo.  442. 

A  party  (umlsblng  material  under  a  oontraot 
with  tbe  president  of  tbe  oompany  Is  an  original 
oontraotor.  and  aa  aucb  le  entitled  to  a  msohanlo^ 
ben.    Heame  v.  Cbllllootbe ft  a  EL  Co.  SB  Uo.UL 

A  peiBon  fumlablng  materlala  under  one  oontraot 
on  an  open  sooount  la  entitled  to  a  Uen  tor  Iteme 
fumtsbed  more  than  ninety  days  before  flllng  the 
Uen,  If  otber  Items  were  tumlsbed  wltUn  the  obie- 
ty  days.  Betsell  v.  Cbloago  ft  A.  B.  Co.  ■  Weafa 
Hep.  fise,  Eo  Mo.  App.  4aa. 

One  who  sells  materials  to  a  oontntetorfor  bulld- 
iDg  a  railroad  Is  entitled  to  ■  lien  upon  the  read 
only  for  the  amount  of  the  material  used.    Jbtd. 

Tbe  pniTlBlon  of  tbe  HtatuCe  tegulring  notloe  to 
be  given  doea  not  relate  to  tbe  enCoroement  of  a 
Uen,  buttbecatabllahment  cf  a  peraooal  llablUty. 
Morgan  v.  Chicago  ft  A  B.  Co.  7S  Mo.  Ifll. 

Service  of  notloe  upon  the  station  agents  of  • 
foreign  railway  oompany  Is  servlae  of  notloe  upon 
the  oompany.    Uorgan  v.  Chioago  ft  A.  B.  Oo.  A 

Mo.  in. 

Claims  for  work  done  or  materials  furnWied  OB 
a  pan  of  a  great  system  managed  by  a  single  oorpo- 
ration  constitute  a  lien  upon  the  whole  of  the  sys- 
tem superior  to  mortgages  of  all  kinds.  Centrsl 
Trust  Oo.  V.Wabash,  Bt.  L.  ft  P.  B.  Oo.  aO  Fed.  Rep. 
SO. 

Where  the  workman's  oontraot  la  not  wltb  tbe 
owner  the  building  cannot  be  bound  for  more  than 
the  reosooable  value  of  the  work  and  malerials. 
Kllng  r.  Hallway  Const.  Oo.  T  Ho.  App.  4ia 

Materials  furotihed  fortemporaryatructuro9,BnA 
never  Incorporated  Into  the  permanent  work,  are 
not  suliJeotB  for  a  Uen  under  the  statutes.  Euapp 
V.  St.  Louie,  E.  C  ft  N.  &  Co.  a  Mo.  App.  aS. 

A  laborer  employed  by  a  aub-eontj&ctior  Is  entl* 
tied  totfaebeneUtoftheBtatula.  Peters  v.  St.  Loula 
ft  I.  H.  B.  ro.  »  Uo.  see. 

It  la  not  ne  ^seary  that  the  thirty  days*  work  re- 
quired t)y  Buitute  diould  be  done  on  thirty  eonseo- 
uUve  days.    IMd. 

Tbeaaeignee  of  suehdalm  nay  •"  ""  ""' 

namcL    ibid. 
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tbe  subject  of  claims  agalniit  rallwaj  corpor- 
atiouB  luT  materiala  aaa  labor  funilahed  out 
of  Ibe  operaiioD  of  the  Oeneral  Lien  Law  of 
18H5,  and  put  it  under  this  special  Act,  nbich 
does  Dol  require  hd;  notice  of  tbe  claim  to  be 
filed  nitb  ao;  clerk  or  olber  officer,  and  pro- 
vides a  specinl  proceediDfc  in  nhicb  all  lucb 
claims  must  be  enforced,  as  in  one  suit. 

It  muat  be  admitted  that  ft  tbe  Legislature 
intended  to  include  railnaya  In  tbe  Act  of 
18HIS,  it  is  not  apparent  wbf  so  important  a 
subject  was  not  meDtioned  in  the  long  list  of 
tbose  eipressly  named. 

tStill  tbe  language  of  tbe  Act  it  certalnlj 
IjToad  and  compreheDslveeDougb  tolocludea 
railway.  It  is  certainlv  a  "suucture,"  if  not 
a  "superstructure."  Alien  can  as  eonvenientl? 
be  imposed  upoD  itaBupona"diicb,"  "flume^' 
or  "tunne).  Tlieae  instances  of  lienable 
property  are  ezpreaslj  mentioned  in  tbe  Slat- 
ale,  and  tbe  scope  and  operarion  of  thia^Deral 
term,  "  structure,"  immediately  following  tbis 
•pecific  enumeration,  must  be  ascertained  by 
reference  to  tbe  latter.  Tbe  doctrine  of  nMfttur 
«  toeiit  appliea ;  and   tbe  signiQcance  of  the 


word  "structure"  in  tbis  Statute  la  Indicated 
by  tbe  company  tl  la  found  in— "dltcb," 
"  fiume  "  ana  "  tunnel."  If  tbe  lanftaage  of 
the  Act  was  "building  or  otber  siruclure ' 
oDiy,  tben  it  mi^rbt  not  oe  construed  aa  includ- 
ing a  railway.  But  tbe  words,  a"diloboraiiT 
Olber  eiructure,"  cannot  coDslsienily  witb  thu 
established  rule  of  construction  be  beld  (o  ex- 
clude a  railMfay.  A  nilway  Is  literally  and 
tecbnically  »  "  structure."  It  conaisis  of  tb« 
bed  or  foundation,  wbicb  may  be  of  earth, 
sione  or  trestle  work,  on  ivbtch  are  laid  tbe  tiea 
and  rails.  Tbese  taken  togetber  constitute  r 
"structure"  in  tbe  full  sense  of  tbe  word — r 
lometliiog  joined  logetber,  buill,  conairucted. 
Freiind,  Lat.  Les.,  SlruetuTs  8lriu>;  Worces- 
ter's Diet.  Sinielure. 

In  2  Jones  ou  Liens  (%  161B)  it  la  aald  ibat 
statutes  giving  a  lien  for  labor  and  m&icriala 
fumiBbedfor  tbe  conslruclion  of  "buildlniia" 
are  not  usually  regarded  as  being  applicable  to 
railways.  But,  be  says  (g  1624),  where  the 
term  "structure,"  "erection,"  "improTement" 
are  used  in  the  Statute,  it  if  poswble  to  estab- 
lish a  lien  for  anything  that  can  be  attached 


miure  of  the  olerk  of  the  circuit  oourt  to  foi^ 
ward  ts  theseorelary  oFstateaoopjof  anaocxnint 
filed  for  a  Iten  will  not  defeat  tbe  lien.  St.  Louis 
Bridge  &  OoobL  Co.  v.  Uempbla,  0.  ft  H.  W.  K.  On. 

nuo.<»i. 

A  petition  for  enforoeineiit  msj  be  ameaded  at 
•nr  time.  In  furtheranoe  of  Justice.  Naumaii  r. 
JaSerrcn  a<y,  L.  ft  &  W.  B.  Co.  1  Weal^  Bep.  aOOi 
WI,1S  Ho.  App.  lOO. 

Where  an  BmeDded  petltloQ  li  rimllar  In  all  re- 
spects to  one  already  tiled,  wltb  tbe  eiceptloo  that 
the  time  of  filloir  Ibe  lien,  which  waaomltled  In  tlis 
flivt  petttlon,  was  BTerred,  It  la  error  In  the  court 
toatrlkeltout    iMd. 

A  JiuUoe  of  the  i>eaae  baa  no  lurlsdlotlon  to  en- 
foroe  ■  maobaalo^  Uen  asslnat  a  railway.    Crans- 
tOD  r.  Union  nnut  Co.  7i  Ho.  U. 
New  Jvmni. 

The  Hon  given  to  laborera  by  statute  oannot  be 
exteoded  bo  as  to  Impair  the  □bllgstloa  of  con- 
tTHots  or  Uen  of  duty  recorded  IncumbtanoeB  ante- 
cedent to  the  Act.  Ooe  v.  New  Jersey  U.  H.  Co.  31 
N.  J.  Bq.  lie. 

A  depot  bulldlns.  aa  against  a  meohanlc's  lien.  Is 
part  of  the  morigsxed  promisee  under  a  prlur  mort- 
gage.   Coov.  New  Jersey  M.B,  Co.  81  N.J.  Bq.  105. 

Tflborcn  In  the  employ  of  the  corporation  at  tbo 
time  ol  Its  InsolTency  have  a  lien  upon  Its  aneta 
for  their  wagee.  but  poraons  holding  auoh  claima 
but  not  In  Its  employ  at  that  time  liave  no  Ilea  up- 
on the  property.  Delaware.  L.  ft  W.  B.  Co.  T.  Ox- 
ford Iron  Co.  88  N.  J.  £q.  IKi. 
StwYoTH. 

It  Is  only  to  the  Pitcnt  of  what  ta  due  or  to  be- 
come due  to  tbe  aub-contractor  upon  his  oontraet 
that  the  Uen  can  attach.  Lumbard  t.  Syracuse,  B. 
ft  N.  T.  IL  Co.  »  H.  Y.  OL 

To  render  tbe  company  liable,  It  must  be  shown 
that  It  was,  at  the  time  of  ailnr  notlin:,  Indebted  to 
the  contractor.   Sampson  v.  Buffalo,  N.  T.  ft  F.  B. 

The  certificate  of  the  county  clerk  stating  when 
the  noHoaof  the  Uen  was  Bled  In  tbe  county  clerk's 
offloe  Is  not  proper  evtcleaoe  of  that  foot,  In  an  ac- 
tion to  foreclose  a  lien.  Bampson  T.  Buffalo,  S.  Y. 
ft  P.  B.  Co.  «  Tbomp.  ft  a  flOO. 

North  Oanlina. 
Ordlnarj  meohanla's  lien  laws  should  not  tie  (n. 
terpreted  aa  giving  a  Uen  upon  the  roadway,  brldKss 
S  L.  B.  A. 


or  other  property  of  a  railroad  company,  that  may 
be  essential  In  Uie  operation  and  maintenance  of 
itaroad  for  the  public  purpose  for  wblob  It  was  e^ 
tabllsbed.  Buncombe  County  v.  Tommey,  116  D. 
a.  Lii  (ES  L.  ed.  8061. 

Oalma  of  oootraolors  or  laborers  for  labor  p^ 
formed  subsequent  to  the  execution  of  a  mortgage 
are  postponed  to  the  trandboldeia.  although  th* 
Uen  was  filed  twfore  the  regfatratlon  of  the  mart> 
gage  In  tbe  Btate  where  tbe  labor  was  performed. 
Tommey  v.  Spartanburg  ft  A.  B.  Co,  T  IM.  Bep.  Wk 
OMo. 

Tbe  Mechanic's  Uen  Iaw  of  Ohio  does  not  ao- 
fiiorlze  a  Uen  upon  a  railroad  for  "erecting,  altsr- 
Ing.  repairing  or  removing  any  building,  appui^. 
tenanoes,"  etc.  Bntharfoord  v,  Claclnnatl  ft  F.  B. 
Oo.  se  Ohio  St.  aa. 

Tbe  law  does  not  provide  a  remedy  In  fhvor  of 
tbe  creditor  of  a  sutMJontraotor  against  fuads  la 
tbe  bands  of  the  ownw  due  or  to  beoome  due  to 
the  orlBlnal  contractor.  St«pheQS  T.  United  B. 
Block  Yard  Co.  »  Ohio  St.  m. 

A  substantial  oompllanoa  with  the  condition  of 
theitatula  providing  for  the  servloe  of  written  no- 
tice upon  tbe  oompany  Is  eaaencla]  to  create  Iti 
obligutlon  to  the  emplori  of  tbe  contractor  or  sub- 
contractor. '  Bdoto  Valley  B.  Co.  v.  Croutu,  ■ 
Ohio  St.  1^ 

Pmnnflvaaia. 

In  Pennsylvania  an  unpaid  oontiactor.  laborer  or 
workman  employed  In  tbe  constructlou  of  a  rail- 
road baa  a  Uen  of  Indefinite  duration,  which  baa 
prccudenoe  over  every  right  acquired  by  mortgage 
made  after  the  debt  to  the  contractor  was  Incuned. 
Foi  r.  Beat.  W  C.  8.  a  Wall.  «U  IS)  L.  ed.  TT4I. 

ABtnble  built  byastreet  rail  way  oompany  la  lub* 
loot  to  a  mecbsnlo's  lien.  Honvalo  v.  HestonvlUe 
ft  M.  R,  Co.  6  Philo.  la. 

In  order  to  create  a  mechanics'  Uen  for  materlali 
furnished  toaoonLracIor  for  a  particular  buUdlnC 
the  oredlt  must  l>e  given  to  tbe  building,  and  not 
to  the  oontractor,  Poole  v.  Union  Paas.  B.  Co.  (PaJ 

»  w.  N.  c.  sn. 

Materia]  tumlshed  to  a  contractor  tor  the  arao- 
tlon  of  a  parttoular  building  Is  prima  taole  npoa 
the  oredit  of  tbe  building.    IMd. 

A  railway  OoDstnioted  In  the  slope  of  a  mine,  bf 
a  lessee.  Is  not  an  Improvement  or  Oiture  ta 
whioh  a  meohanles'  Uen  wlU  attach  under  the  Act 

otiBSS,   sueriey'sApp.MPa.W. 


laeo. 
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to  the  t«a1ty;  ftnd  dies  NeHton  v.  Iowa  EatUrn 
R,  Oo.,  44  Iowa,  71,  where  It  appiian  to  hnve 
been  held,  under  aucb  a  atatule,  ibai  ■  lien  ex- 
iaml  against  a  railwaj  for  ties  used  In  its  con- 
struction. 

in  i^Vie*  T.  WaUnmette  FaUt  Eltetrie  Oo. 
(Or.),  23  Pftc.  Rep.  670,  it  was  held  by  the  Su- 
preme Court  of  Itiis  tilAle  that  poles  set  in  the 
ground  and  connected  together  by  wire  in  the 
usual  way  for  the  transmisaion  of  electricity 
between  Portland  and  Oregon  City  constitute 
a  "ertruclure"  within  Ibe  meaning  of  ihatterm, 
as  used  in  section  3669  iComp.  loST),  and  there 
fore  a  lien  attached  thereto  for  \Tork  done 
thereon,  at  the  insiance  of  a  contraclor.  Id 
delivering  rfae  opinion  of  tbe  court,  Mr.  Juities 
Strahan  said:  "Do  these  poles  planted  hi  tbe 
ground,  connected  together  with  wires  and  in- 
■ulatois,  conBtitul«  a  structure,  within  tbe  true 
intent  and  meaning  of  the  Statute?    In  answer- 


ing this  question,  but  little  aid  can  be  had  from 
the  decisions  of  otlier  States,  for  tbe  reason 
that  nogeneralpdncipLeof  lawis  Involved,  and 
such  decisions  bave  geoenilly  turned  on  tin 
specinl  or  peculiar  phraseology  of  the  parlicu- 
lar  Statute." 

A  railway  Is  ceilainly  a  "structure"  witbin 
the  authority  of  ibis  ilpcision.  Tbe  rail  wa?  and 
the  wirewny,  noiwiibstanding  the  diSerent 
uses  to  which  tbey  are  subject,  are  boCb  slruc- 
tures,  upon  which  a  lien  may  be  had  aa  securi- 
ty for  the  labor  and  materiauitbat  entered  into 
their  composition. 

Thecaseof  Baneomba  County  y.  Tbmnuv,  IIS 
U.  S.  ISa  [29  L.  ed.  805],  cited  oo  behalf  ot 
the  demurrer,  is  not  in  point.  It  turned  on  tho 
construction  of  a  Statute  of  North  Carolina, 
that  gave  a  lien  on  a  "building  .  .  .  tot, 
farm  or  vessel,  or  any  kind  of  property  not 
therein  enumerated,"  for  "the  payment  of  all 


re  of  a  mortsnge 


AJndlolal  wle  under  lOreali 
KtvsD  gutMoquentl;  (□  work  done  07  a  conmocor 
without  his  knowledge  or  essent  Is  void  so  lar  aa 
TSffards  the  paramount  lien  at  tbe  contractor. 
fibamokln  Valley  A  P,  B.  Co.  v.  (falone.  SJ  Pe.  Sti. 

A  mortsase  ot  a  railroad,  given  suluiequantly  to 

work  done  by  a  oontraotor,  Is  Invalid  as  aKainst 

•ueb  oondactor.   Tyrone  &  0.  R.  Co.  v.  Jonee.  T9 

,     Pa.  OCK  Woods  T.  PIttsburs.  C.  Jfc  St.  L,  B.  Co.  W  Pi. 

101. 8  Am.  &  EnK.  R.  B.  Cas.  5% 

A  blU  in  equltr  for  tbe  eoforoement  at  a  lien,  so 
framed  tfaat  It  diaclojed  tbe  prcaumpdon  uf  pay- 
ment, and  oontatnlns  no  aUesatlon  of  fa«lB  in  re- 
buttal of  the  preeumptlan,  irlll  be  dlimined  on 
demumr.  Hayet  v.  Bald  Bagle  Valley  B.  Co.  4 
Cent.  Bep,  «tl,  US  Fa.  mL 


Heehaolo'i  Lien  I««s  have  not  been  extended  to 
nUlroads  In  Texas.  OaJveatoo,  H,  ft  H.  H.  Co.  v. 
Cowdrsy.  7S  D.  B.  II  Wait  UB  (U  L.  ed.  ISSi:  Tyler 
Tan.  B.  Co.  <r.  Drlsool,  (B  Tex.  12;  Central  ft  M.  B. 
Co.  V.  Hennlna.  tS  Tex.  169. 

Tbe  word  "latwr,"  In  Baylea*  (Tei.}  Civ.  BtaL. 
art.  SlTBo.  glvlns  a  lien  to  thoae  pertormlna  labor 
in  the  oonBtmclloQ,  operation  or  repair  oT  a  rail- 
road, means  one  who  performs  manual  servloea  In 
the  construction,  repair  or  operation  of  the  road, 
and  does  not  embrsoe  one  who  may  work  In  pre- 
paring something  of  bis  own  to  sail  a  railway  com- 
I>Bny.    BkLoulB,  A.ft  T.  B.O0.T.  Uatbews,TGTex. 

The  aSBlgnment  of  the  debt  pMBca  with  It  the 
liens  tbatseourelt,  Tbattbedebtlsaslmpleprom- 
iBBory  note,  or  that  the  larignee  wa*  Ignorant  of 
tbe  exlstenoe  of  the  lien,  does  not  atFect  th<,  rule. 
Houston  ft  T.CLB.Oo,v.Bremond,  SB  Tex.  Utb 


Tarmont. 


a  railwar  la  n 


Tbe  mechanlo'i  Uen  un 
taking  a  promissory  note 
Lamoille  Valley  It.  Co.  SB  Tt.  lU. 

An  aotjon  nannot  be  uiaintalned  under  Vt.  Bev. 
I^ws,  I  8ns,  which  makes  railroads  liable  to  day 
laborer!  employed  b>  oontiaotors  lor  labor  in  oon- 
•truodng  their  roaiti.  where  tiie  work  was  done 
and  (he  oontraot  made  and  to  be  performed  in  New 
York.  CartwrlfTbt  v.  New  York,  B,  ft  U.  B.  Co.  < 
New  Sag.  Rep.  8BI,  B  Vt.  ffTS. 

If  New  York  has  a  statute  Imposing  a  similar  Ua- 
Ultty  on  railroads,  the  aoCton  should  have  been 
baaed  upon  that  Statute.   ihliL 

Fumtahfair  materials  oreatM  an  tncitplent  Uea, 
whloh  li  perfaoted  lij  Qling  one's  olalm  aoeordlng 
8UR.A. 


Bng.  B.  a. 

Kutlc«  and  affidavit  bavinfr  been  fumlahed,  as  ra> 
quired  by  law,  by  tbe  sub-oontraotor  to  theowDer. 
tt  makes  the  latter  liable  for  tbe  amount  named  In 
the  affidavit,  without  r^ard  to  tbe  state  of  ao> 
Dounla  between  >ilm  and  tbe  general  contractor, 
Norfolk  ft  W.  B.  Co.  V.  Howlson.  81  Va.  U& 

A  auli-contractor  may  give  notice  oa  soon  as  the 
materials  are  f  umlahed,  and  may  f  umlsb  the  re- 
quired aOdarlt  at  the  same  time  or  at  any  tlma 
Uiereaf ter,  if  within  twenty  days  after  Uie  work  li 


ITsst  TlriTinfiL 
A  sub-contraotoT  hi  the  seoond  degree,  who 
shows  no  privity  of  oontraot  with  the  owner  of 
the  land  or  with  his  duly  autboriied  agents,  who 
furnishes  material  or  labor  In  the  erection  ot  a 
building  on  the  land,  can  acquire  no  Ilea,  either  on 
the  let  or  bnUdlng.  by  glvinr  the  notloe  provided 
for  In  W.  Vs.  Code,  ohap.  15. 1 5,  wlttaln  thirty  day* 
after  the  lalior  was  performed  or  material  fur- 
nlsbod.  UcQugtn  v.  Ohio  River  R.  Co.  (W.  VaJ 
Sept.  14, 1880. 


Tbe  law  of  mechanio's  lien  does  not  apply  to  nil- 
way  brldgee  or  tracks,  a  bridge  not  being  a  "bnlid- 
Ing"  within  the  meaning  ot  tbe  Statnie.  If  Cross* 
ft  M.  B.  Co.  V.  VanderpooL  11  Wla.  IS). 

The  doctrine  that  a  railroad  la  an  entirety  cannot 
be  applied  so  as  to  cut  olT  a  meciianla's  lien  upon  • 
depot  building.    Hill  t.  Ia  Crosse  ft  H.  B.  Co.  U 

wis.a5. 

Whereclolm  for  a  Ilea  la  filed  byasDb-o«»]tnetor 
of  a  materialman  the  contractor  as  well  aa  the 
owner  of  tbe  building  should  be  made  defendants 
so  that  all  equltlee  may  be  adjusted.  Oamey  v.  Ia 
Croaw  ft  U.  B.  Co.  Ill  Wis.  603. 

Hiorlty  Ot  lien  gives  priority  of  legal  right. 
Howard  v.  Milwaukee  ft  St.  P.  R.  Co.  101  O.  8.  BST 
(£S  K  ed.  1081). 

Where  a  fund  was  by  law  reqoired  to  be  paid  to 
die  "laborers"  upon  a  railway,  members  of  a  corps 
of  engineers  were  not  Included.  State  v.  Busk.  St 
Wta.  406.  Bee  Pennsylvania  ft  D.  R.  Co.  v.  Leuirer, 
84Pa.l«S.  But  compare  LeuHerv.PeunBylyBnla  ft 
D.  B.  Co,  U  Phlla.  U8. 

The  relation  of  the  eompany  to  the  employ*  of 
Its  contractor  In  constraotlon  of  Its  road  Is  chat  ot 
guarantor,  upon  certain  statutory  oondltjona.  and 
theemployfi'saotlonmaybebrougbtln  the  Justice^ 
oourt  to  the  extent  of  its  Jurlsdlottoa,  Bedmood 
r.  Qalena  ft  B.  W.  B.  Oo.  SB  Wis.  4X0, 
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debts  coDtrHCted  for  work  dooe  on  tLe  same  or 

maleriul  furntahed," 

Of  the  speciflc  tenni  used  in  this  6latuW, 
only  two— "building"  and  "veisel"— Include 
slruclures;  and  (he;  do  not  Id  the  nature  ot 
tbings  EUtrgest  or  show  lliat  (he  following  gpn- 
enil  pbrase — "any  Itind  o(  properly" — was  in- 
tct'.ded  I o  include  sucb  a  structure  as  a  nilnaj. 
On  Ibe  contrary,  It  la  manifest  tbat  tbe^neral 
term  "property"  has  reference  to,  and  is  lo  be 
Inlerpretea  as,  a  mere  eipansion  of  the  spe- 
cific kinds  of  "propf'rty"or  laud  juet  mentloDed 
— "lot"  and  "farm." 

The  objection  ibst  a  lien  cannot  be  bad  on  a 
part  or  aectiou  of  a  railway  for  labor  or  mate- 
rial fuMiisljed  for  ita  conalruction  doe*  not 
strike  me  favorabtv. 

Id  3  Jones  od  Lie-qs  (§  1816)  dedslODS  to  tbat 
effect  arc  referred  to,  but  Ihey  appear  to  have 
been  made  on  llie  Innguage  of  a  statute  givine 
a  lien  on  "the  road"  as  a  nJiole;  and  aieo  on 
the  ground  of  publ'c  policy,  wlilch  it  Is  ssid 
will  not  permit  a  sale  of  a  [nil  lion  of  a  rood  on 
execution.     It  is  easy  to  say  a  thing  is  ngninat 

fublic  policy.  But  tbat  docs  not  mnke  it  so. 
'iiblic  policy  ismimtfeated  by  public  Acts,  leg- 
IslatiTe  and  Judicial,  and  not  private  opinion. 
hoHe7er  eminent.  I  have  no  knowledBe  of 
any  auch  public  piilfcy  prevailing  in  thisSUiIe. 
A  Tailwuy  is  nothing  but  private  properly  de- 
voicd  to  public  use.  the  same  as  a  wareliouse, 
■nd  is  BO  far  and  no  farther  the  subject  ot  pul> 
lie  policy.  The  owner,  be  be  a  natural  person 
or  a  private  corporslion,  can  disuse  or  dispose 
of  it.  in  whole  or  in  pan,  al  hisor  its  pleuaure. 
True.  (I  was  held  in  Brwia  v,  Burtinglon  & 
8.  W.  B.  Co..  101  U.  8.  44S  [25  L.  ed.  10671, 
tbat  a  pci!:oD  wbo  furniabed  labor  and  materl 
als  used  in  Ibe construction  of  a cerlnin  portion 
of  a  railway  bad  a  lien  on  the  whole  of  It. 
This  ruling  was  made  in  favor  of  the  lienor, 
and  It  does  not  follow,  from  anylbing-  decided 
in  that  case,  tlint  be  might  rnt  have  limited  bis 
Hintolbe  portion  on  which  he  bestowed  bis 
labor  and  mateiials,  and  enforced  it  accord ing- 

But  Ihere  (s  a  public  policy  of  (bis  Slate,  as 
ihown  by  iis  legislatiun,  that  should  be  con- 
sidered in  Ibis  connection;  wbleh  is.  that  per- 
sons wbo  furnisb  laborer  materiiils,  to  be  used 
in  tbe  construction  of  railways,  sbnll  have  a 
licD  lt>i.-reon,  as  a  security  for  tbe  value  of  sucb 
labor  and  msterinls.  To  promote  (bis  policy 
and  to  pniduce  the  pmcllcul  resulis  iniended 
by  tbe  Legi.slalure,  Ibe  Hlalute  giving  this  lien 
should  be  eouBtrucd,  so  far  aa  in  reason  and 
right  il  may,  and  all  mere  doubts  aa  (o  the  ex 
(ent  and  manner  of  its  application  should  be 
so  resolved. 

Tbe  Slatute  fComp.  1887,  §8678)  only  re- 
quires the  notice  of  the  lien  lobcflltd  witb  tbe 
clerk  of  one  county— thai  In  which  the  "build- 
ing or  Other  improvement  (structure)  or  some 
Snn  thereof  shall  tie  ailuaied."  That  was  done 
1  this  ease.  If  llie  effect  of  (he  transaction  la 
to  give  tlip  ptaintill  a  lien  on  the  whole  road, 
it  may  sell  tbe  whole  road,  hut  my  own  Jurtg- 
menl  is,  that  even  if  (he  plaintiff  might  claim 
a  lien  on  (he  whole  road.  It  may,  nevertheless, 
limit  its  lien  by  Its  notice  to  the  part  or  section 
of  tbe  road  for  the  construction  of  which  It  fur- 
nished material. 

The  notice  also  contains  the  name  of  tbe 
8  L.  a  A. 


owner  of  tbe  road  and  tbe  persona  to  whom  th* 

plaintiff  furnished  the  material,  aa  provided  in 
said  section,  and  also  a  descriplionof  the  prop- 
erty "to  be  charged  witb  said  lien,  sufficient 
for  identification,"  in  Ihese  wards:  "The  rail- 
road known  aa  the  WallameKe  Valley  &  Coast 
Bailroad,  being  built  by  the  Oregon  Pacific 
Railroad  Company,  and  beioir  tbat  portion  of 
said  railroad  commencing  at  atalion  No.  2659, 
plus  78,  on  the  line  of  sold  road  In  Marion 
County,  Stale  of  Oregon,  and  eitendiog  from 
there  in  an  caftcrly  aireclion  a  distance  ot  fif- 
teen miles  along  the  surveyed  and  h>cated  route 
of  said  load  in  said"  county  and  State,  "as 
shown  by  the  maps  ,  .  .  of  thepermancut- 
ly  located  tine  of  atdd  railroad  In  (he  office  of 
said  Company.* 

If  there  is  no  WallametlA  Yallejr  &  OMSt 
Railway  In  tbe  State  of  Oregon  which  pane» 
through  JVIaiion  County,  tben  tbls  alleged  liea 
does  not  exist  But  If  there  is,  and  I  suppose 
of  this  fact  there  is  no  doubt,  at  least  on  (hia  do- 
murrer,  then  the  description  given  of  it  and  tha 
section  on  which  tbe  pluiniiti  claims  a  lien  suf* 
Uciently  idenliSed  it.  A  conveyance  of  a  farm, 
aaid  to  be  situate  in  Marion  County,  Oregon, 
belonging  to  the  Oregon  Pacific  Railway  ()ota- 
pany,  and  known  aa  "Blackacre,"  would  be 
good,  so  far  as  description  goes. 

Was  this  malerial  "used"  in  the  consiruction 
ot  this  section  of  tbis  road  within  (he  meaning 
of  this  Statute r 

In  Bcuthor-7.  B<aiimon  it  O.  R.  Co.,  BSMd. 
9S,  2  Cent.  Rep.  8B0.  cited  by  counsel  tor  the 
demurrer,  it  was  held,  under  a  Biatuie  giving 
a  Hen  on  a  bridge  for  all  materials  "used  in  or 
about"  Its  construction,  that  a  person  furnish- 
ing a  contrecior  with  machinery  wherewith  to 
build  a  bridge  could  not  have  sucb  lien. 

Admitting  tbe  correctness  of  Ibia  decision, 
as  I  do.  the  cases  are  not  in  my  judgment  [iar- 
alleL  The  machinery  and  appliances  f urn i>^bed 
tbe  contrscCor  in  that  case,  alihou&b  "used"  in 
tbe  conatrucllon  of  tbe  brMgc,  did  not  enter 
into  the  s1ruc(ure  and  liecome  a  part  of  It 
They  were  Ibe  contraclor'B  "plant"  and  re- 
tained their  identity  and  fltnesa  for  further  use, 
saving  the  limited  and  gradual  wear  and  tear 
incident  toauch  use. 

This  powder  was  not  only  "used"  in  the  con- 
struction of  (bis  road,  but  it  was  thereby  nee- 
esaiirily  consumed;  and  i(  was  so  intended.  It 
was  furnished  to  be  so  uRed,  in  the  consiruc- 
tion of  ibis  roati.  Nice  queaiinna  may  arise  as 
(o  whether  ma(erial  is  "used"  iti  tbe  construc- 
tion of  a  road,  aa  a  tool  or  plant  simply,  or  so 
used  and  consumed  as  to  entitle  the  furnisher 
to  a  lien  on  tbe  result  for  its  value. 

TbefoodfumishedaCDntTaclor  for  his  work- 
men may  be  said  to  be  "used"  and  "con- 
aumed"  in  tbe  constnictlon  of  (he  rood  oq 
which  they  work.  But  tbis  is  only  so  In  a  re- 
mote and  conaequen  (ial  way  or  sense.  Tbe 
food  does  not  enter  diteotly  into  (be  structure, 
end  is  not  ao  used.  Mason  work  may  be  dona 
00  a  road  in  a  dry  country  or  season,  when 
large  quantitiefof  water  mus(  be  hauled  many 
milts  for  (be  preparation  ottbe  oectssary  mar- 
lar.  Upon  Ihecomplelionof  I  be  structure  and 
the  hardening  of  the  morlor.  (he  water  has  as 
thoroughly  disappeared  as  tha  powder  after 
the  hlasl.  Again,  lumber  may  be  used  in  tha 
construction  of  a  btdldiag  for  tbe  purpose  ot 
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Hnwever,  tt  does  not  tberebj  lit- 
'Qlo  the  compiBilion  of  the  biiild- 
o  speak,  btconie  a  part  of  it  But, 
it>nt,  bolt)  It  and  tbe  water  bare 
"  io  ibe  coDStrucllon  of  tbe  biiild- 
.   ^  HOG  work  wlibio  the  meaiiingaf  Ihe 

lAvo  Law  and  LUo  purpose  for  which  it  was 


.ica  Holding. 

eniUjei ' 

injr,  D^i. 

in  my  Jtidemi 

ing  and  n 


Anil  io  I  thiak  tbu  powder  nai  "iited"  in 
tbe  coDStTuctioQ  of  this  section  of  th«  road, 
whereby  it  was  couiiime'l,  not  gradually  and 
incidentally,  as  a  tuol  or  part  of  a  contractor'* 
plnn',  but  wholly  iiad  atonce,  Id  aiding  to  clear 
aod  fll  tbe  roadway  for  Ibe  reception  of  tbe  tiei 
and  rails. 

T^  damurrtr  it  ovtrruUA. 


VERMONT  eUPREME  COURT. 


ESTATE  OF  Madison  8.  MANLBY 
Miriam  A.  STAPLES. 
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An  B^Undicktlon  thmX  a  permon  i«  not  in 
•neb  menta.1  condition  lu  to  be  incapable 
of  taking  nan  otbliuEelr  bf  denial  of  an  applica- 
tion to  uppolnC  a  fcuardlan  lor  him  la  not  neoe>- 
larlly  an  ailjuillcntloo  that  he  I*  pot  Insane  at  all, 
and  docs  not  estop  Ibe  applicant  Imm  clalmlna: 
that  such  person  Is  incompetent  to  makeawUL 

(Apra  n,  UK) 

EXCEPTIONS  bjconteatftuttoa  judiriDeDt 
of  Ibe  liutliind  C0UDI7  Court  affirmlDg  a 
decree  of  (he  Probate  Court  admltllDK  to  pro- 
bate the  will  of  MadiftOQ  S.  Manley,  deceaaed. 
BeBtrsfd. 

Before  testator's  death  coatestanl,  who  was 
his  daufcbier,  applied  to  the  probate  court  for 
the  iipiy)liiimeut  of  a  jruardian  oTer  him  od  the 
grouDil  that  be  w>is  an  losnne  person.  Tbianp- 
pllcalion  wiiB  after  a  full  heariog  denied. 
oltortir  aficr  Ibis,  with  no  cbanice  in  testator's 
mental  cnndiiioo,  Ibe  will  in  controversy  naa 
made.  Wiieo  It  was  offered  for  probatecoa- 
testant  objected  on  tbe  ground  of  tbe  mental 
Incapuriiy  of  te.nlator.  Tbe  court  held  that 
tbe  que^iion  of  bis  mental  cairndty  was  deier- 
mlned  by  the  decree  in  tbe  giiardmnsliip  pro 
reedings.  and  ibst  centeftiant  was  precluded 
from  sbr)wing  Ibat  be  then  locked  eufflcieut 
lealamentury  capai'ity. 

The  Case  rurllier  sppear*  In  the  opinion. 

M€Mn.  Butler  Jk  Uoloney,  for  coiit«it- 
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erly  fncompe- 


miirbt  so  coiiM'der  him  and  jet  noi  have  con- 
sidered i(  ui-ci  s-ary  to  appoint  a  guardian  un- 
der itcT-  Uw»,  S  ^48B. 

The  pnipiTiy  or  rights  of  this  defendant 
were  not  involved  in  tbe  petition  before  tbe 
probaie  court. 

Mmbtet  Y.  Chafn.  34  Vt,  629. 

That  dei  vXnn  thudoI  conclude  parties  ■■  to 
pecuniary  Interests  that  were  not  therein  io- 

Afibitt  T.  Thitinn,  44  Vl  54S. 

The  apiioinltncni  of  a  guardian  would  not 
have  been  coiiclusive  Bgalnsl  tbe  TsHHity  of  a 
will  maiie  during  siicb  giiaidiansliip;  neittier 
Is  the  refusal  to  aproinl  one  mnclusive  against 
' IS  10  debar  her  from  corteslin^  the  will. 


The  I 


It  Ibess 


Qata  V.  Oorham,  5  Vt.  817.  See  also  Clark 
y.  HarringUm,  4  Vt.  69;  8t«uart  t.  Harlin,  16 
8L.aA. 


Vt  897;  Netebvrff  v.  Oenvtttittttt  A  P  R.  0>. 
2S  Vt.  877;    milianit  v.  Robiruott.  89  Vt.  267. 

Tbe  measure  of  proof  Is  entirely  different 

Biker  t.  Uooper,  Bfl  Vt.  457;  Davenport  r. 
Bvbbard,  46  VL  300. 

Tbe  burden  rests  with  a  party  setting  up  a 
judgment  as  an  estoppel  to  show  that  the  nial- 
ters  in  question  were  adjudged  in  tbe  adjudi- 
cation set  up. 

PHrter  V.  Roberii.  J  New.  Eng.  Rep.  188, 63 
N.  H,  431;  Lorill'Td  t  < tf/dt,  3  Cent  Rep. 
B83,  lOa  N.  Y.  59;  Zaetier  v.  Biles.  1  Cent 
Rep.  8, 100  N.  Y.  103. 

The  malterof  the  sanity  of  tbe  tesTalor  Is  not 
retjudieata;  Iherequisltes  toconatilute  itsuch 
are  lacking. 

Precmau,  Judetn.  fi63,  819;  Bvrton  t.  Bar- 
lovft  EttaU,  BS  Vt.  484;  Heading  t.  Ludloa. 
48  VI.  628. 

Meitn.  Joel  C.  B»ker  and  D.  E.  Hiohol' 
•on,  for  proponent: 

The  tsaiie  of  fact  that  the  probate  court  had 
to  decide  upon  the  petition  of  the  daughter,  la 
ber  apptlcalTon  for  a  guardian  for  her  father, 
was  ihe  truth  of  tbe  representation  ihat  be  wai 
an  insane  person. 

Clere'and  v.  U&pkitu,  S  Alk.  894:  Boldta  r. 
Seanlin,  80  Vt  177. 

A)tboui;b  tbe  probate  court  on  tbe  subject 
of  inquisiiions  for  tbe  appointment  of  guar- 
dlauB  Is  a  court  of  special  and  limited  Juririic- 
tion.  yet  a  decree  of  thnt  court  srting  within 
the  splicre  of  its  Jurisdiction  is  conclusive 
upon  all  matters  which  appear  from  the  record 
to  huve  lieen  adfitdioati'd  upon. 

Bix  V.  Smit/i.  8  Vt.  885;  Sparhairk  v.  Bufll. 
9  Vt.  41;  Probate  Qiarl  v,  .Von  />uirr.  13  Vt. 
135;  Bennett-  v.  fainr.  54  Vt.  86;  W/nTe  v. 
Btlmer,  4  Mass.  147;  .--(O'l*  v.  D.imon,  12Mas«. 
488. 

When  a  right  or  s  fact  has  been  Judicially 
tried  and  determined  by  a  court  nf  cotn|ielent 
jurisdiction,  tbe  Judfrnieni  thereon,  so  long  oa 
It  remains  unreversed,  shall  be  conclusive  upon 
tbe  parties  and  those  In  pri-ity  with  tbem  in 

Memin  ».  WhUtetnore,  B  Gray,  816;  Saiityer 
V.  Woommry.  7  Gray,  499;  Jenniton  v.  rf-ert 
ftprin^Held.  18  Gray.  614;  Atnito  v.  Blm».  131 
Muss.  151;  lluueji  v.  WMte.  58  Vt  46;  Ijtoai  t, 
Lge,  108  U,  S.  68  .26  L.  ed.  438i. 

All  matters  which  mit-ht  have  been  urged  by 
tbe  party  befoir  Ihetidjudiciilionsreconcliidea 
hy  tbe  Jiidement,  rh  io  tbe  principal  parties, 
and  nil  privies  In  intere-t  or  estate. 

Danahery.  I'rentm.  22  Wis.  311;  PaTkhurtt 
T.  Suvintr,  23  Vt  638;  Speneer  t.  Dearth,  48 
Vt98. 

The  rule  of  ru  Jvdieata  applies  not  only  to 


Tkimokt  Sutrbme  Coubt. 


Judgmenis  b;  coutIb,  but  to  til  Jadicial  deter- 
minatioas.  nlictliermHilebyOHirtaiD  ordinal? 
■ctioQS  or  in  sumraaiy  or  special  proceedfnga, 
or  bj  ludicial  officers  in  matten  properly  nil>- 
nilteafor  Uieir  determlnatiOD. 

Etovh  t.  Nev  York,  e6  N.  T.  888. 

IF  tbU  le«tatoT  was  not  m  far  Insane  tbat  he 
required  a  goardian  to  maoaice  hiaboainess  and 
care  for  bis  property,  clearly  an  adjudication 
of  tbat  coQdilion  ougbt  to  be  ooncluslTC  upon 
his  capacity  lo  make  a  will. 

Convent  v.  Cenvertt,  21  Yt  1S8;  Tbwnton 
?.  Thornttm.  89  Vl.  IBl 

Rowell.  J.,  delivered  tb«  opinion  of  the 

Tbis  is  an  appeal  from  tbe  probate  of  a  tes- 
(smenliirv  wiiliDg-  aa  the  last  will  and  testa- 
ment of  JladisuD  S.  Hanley.  Tbe  exceptions 
sUow  tbat  ttie  contcstanl,  nboleadaagbieTof 
tbe  teGiaior,  filed  eereral  pleaa,  wblcb  were  re- 
plied to;  but  Ibe  pleadinfFs  are  lost,  and  we  do 
not  know  wbat  they  were,  except  tbat  it  ii 
conceded  that  one  of  the  pleas  set  up  want  of 
teslamentory  capacity.  The  proponent  claims, 
but  it  is  not  conceded,  that  to  this  plea  he  re- 
plied, by  way  of  estoppel,  tbe  decree  of  tbe 
probate  court  berelnaftei  mentioned,  and  tbat 
the  replication  was  traversed.  Bui,  as  it  la  nu- 
certsln  Just  what  issue  was  fornied  1?  the 
pleadincn,  and  as  it  seems  to  have  been  tbe  pur- 
pose below  to  send  tbecasrhere  for  dedsionon 
tbe  merits  of  tbfqiicsiion  that  has  been  argued, 
we  decide  ll  accordioely. 

The  Statute  provides  tbat  the  probate  court 
nay  appoint  guardians  of  insane  persons  on 
application  of  a  relative  ot  friend  of  such  per- 
son reprFsenllng  to  ibe  comt  tbat  such  persun 
tslnsaae,  and  incnpable  of  taking  care  oT  bim- 
telf,  and  prayina  tbata  guardian  M appointed. 
Rev.  LawH,  (i  3438. 


which,  after  full  beariDK,  was  dismissed  a  short 
time  befcre  tbe  making  of  this  will;  and  the 
question  is  whether  that  decree  concludes  the 
coniesiani  from  sbuwing  tbat  before  and  at  tbe 
time  of  iia  reuditioQ  the  testator  was  of  unsound 
mind,  and  incapable  of  making  tbe  will, — it 
being  conceded  tbat  there  waa  no  change  to  bis 
menial  condition  alter  the  making  of  tbe  de- 
cree, and  before  the  making  of  the  will,  in 
order  lo  make  tbe  decree  conclusive.  If  other- 
wise  it  wr  ul<l  be.  it  must  appear  that  tbe  mat- 
ter orre  iavolved.  namely,  the  testamentary 
capacity  of  the  lestBior.  was  necessarily  there 
InviilTed  and  decided.  The  fact  that  one  is 
under  ciiarliansbip  as  an  Insane  person  is  not 
conclurive  agiiin»it  his  cnpacil^  to  make  a  will 
while  tbe  guardianship  continues.  ViiUiam* 
T,  Hebintoii,  89  Vt.  387. 

But  it  does  not  follow  from  this  tbat  tbe  dia- 
missal  on  the  merits  of  an  application  for  the 
appointment  of  a  guardiao  of  one  as  an  luaane 
person  is  conclu^iive  in  favor  of  his  capacity  to 
make  a  will.  This  la  manifest  when  we  con- 
sider the  rea»>[>ns  lor  the  dcclsioD  in  tbe  case 
referred  lo.  The  gtnuud  of  eppoioliDg  a  guard- 
ian of  a  perwin  as  Insane  is  that,  by  reason  of 
menial  niukness  nr  distraclion,  or  both,  be  la 
tncapnhle  of  liikin<r  care  of  himaelf:  arid  the 
object  of  it  is  to  aecure  proper  cure  tA  his  per- 
B  L.  R.  A. 


son  and  property.     WiUianu  * 

It  follows,  therefore,  that  to  refuse  tbe  ap- 
pointment of  a  guardian  of  a  person  as  insana 
itjudlcatlon  tbat  he  Is  not  In  such  meit- 
idiiioD  aforesaid  as  to  be  incapable  of 
taking  care  of  btmself.  It  is  not  necessarily 
an  odJudicBlioD  tbat  be  Is  not  Insane  ai  all.  bat 
only  tbat  be  is  not  insane  in  a  respect  m 


character  as  well  as  in  extent  and  degree.  A 
man  may  be  insane  on  some  subjects,  and  not 
on  others.  He  may  be  insane  on  one  subject, 
and  sane  on  all  others.  His  insanity  may  beof 
such  a  charvctcr,  and  ran  along  such  a  line,  as 
in  no  wise  to  affect  bis  capacitv  to  take  ouv  of 
himself  and  his  property.  Tbe  Insanity  lut 
meDtioned  would  not  warrant  tbe  appointment 
of  a  guardian  over  him,  as  it  wouldnot  consti- 
tute tbe  statutory  cause  for  tbe  appointment, 
and  yet  it  might  consist  of  such  a  delusion  in 
respect  of  a  dlslnberlted  child  as  to  defeat  a  will 
tbat  was  tbe  dire<^  offspring  of  the  partial  In- 
sanity. It  seema  clear,  therefore,  that  theques- 
herc  involved  was  not  oecessarily  involved 
In  the  proceedings  before  tbe  probate  court, 
and  tbat  Its  decree  Is  not  c(»>cluslve  In  tbe  re- 
spect claimed. 
Judgmtnl  rettned,  and  » 


Darlns  H.  ROWBLL 
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«r  her  reatdenoe,  and  lufforliiB  from  lucdi 
mental  Inarmltr  as  makes  tt  neaeasair  that  Ae 
should  remain  under  tbe  oaie  and  ooDtrol  at  bar 
Iierenta,  and  who  has  never  been  emanotpatad, 
takea  tbe  settlement  of  ber  father,  tlK>nsta  ao- 
quirad  after  sbereaobed  tbea«teotnut]orlt7,  and 
he  Is,  If  able  to  do  so,  tmand  to  [umlsh  ber  wltta 
support. 
S.  Tbepromlsaaraldbrtheoveraeerof  tbe 
poor  to  a  man  who  la  cUaised  with  the  du^  of 
supporting  his  daughter,  If  be  will  jdre  tier  suoh 
support,  la  without  ooumdenLtloa,  aiid  lesallr  m^ 
enfoitdble. 

(HarAlseO) 

EXCEPTIONS  by  defendant  to  a  Judgment 
of  the  Onnge  County  Court  in  i\rot  of 
plaiotifF  in  an  action  brou^t  to  recover  com- 
pensation for  support  furoinbed  to  a  pauper 
under  an  alleged  contract  wilh  Ibe  overseer  of 
the  poor  by  which  pislntifl'  waa  to  be  paid  for 
furnishing  such  support.    Rnmed. 

The  facts  sufQcienlly  appear  in  the  opinion. 

.V«Mra.  J.K.DarlincaiKl  JoIu>H.Wat> 
•on.  for  defendant: 

There  Is  no  implied  contract  on  tbe  pert  of 
tbe  Town  to  pay  for  servicesor  relief  afforded 
to  a  pauper  which  was  not  afforded  at  their 
special  request. 

Aldri^  V.  fjiJidondemi,  S  Vt.  441;  Itm  *. 
WaUinaferd,  8  Yt.  238;  OAtghton  v.  DmmMm, 


See  also  31  L.  R.  A.  461. 
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10 Tt.  SS7;  Putney  t.  Dummn-fCoit.lSTt.  STO; 
CKwnMU  T.  ITot  Fairfee.  17  Tt  447. 

The  dauelilpr,  Lomyra,  having  slways  bwn 
B  part  of  the  pluintilTs  family  and  never  emaa- 
dpated,  It  nu  bj  law  the  duty  oC  the  plala- 
tiff.  aa  her  father,  1«  support  her. 

Reeve.  Dom.  Rel.  283;  Svain  v.  T)fUr,  28  Vt 
9;  RoeidTigham  v.  SpringMd,  S9  Vt.  B21. 

Tbig  being  bo,  tbe  plaintiff,  when  aided  h; 
the  Town  In  the  lupport  of  the  said  Lomyra, 
blmself,  Id  legal  sense,  became  and  was  tbe 
{Muper. 

2ii>ekingAnmv.Sj>riTii7l!eld,  Mpra;  Gilmanton 
T  Saniornton,  68  N.  H.  336;  Onsdon  v.  Sulti- 
tan  Coavty.  47  K.  H.  179. 

A  promise  by  a  party  to  do  what  he  is  bound 
in  law  to  do  is  the  same  u  no  consideration  at 
ail,  and  is  merelj  void. 

CWi  V,  Cbwrfery,  40  Vt  28;  Chitty.  Cont 
Bl,  53,  and  nota;  Onnchurtt  v.  Ijar^nrk,  9 
Eich.  208;  Laboytfa'ix  v,  Stoigart.  I  West 
Rep.  603.  108  tad.  690. 

It  may  be  said  Ihut  the  plaintiff  relted  upon 
IbiB  promise  and  therefore  It  ouehi  to  be  held 
binding,  but  tbe  very  meaning  ot  tbe  require- 
ments of  a  conGideralion  for  a  promise  or  olber 
aitreement  is  that  if  that  element  Is  warning 
tbe  parly  relies  oo  tbe  agreeoient  at  bis  peril. 

Bragg  v,  DanUUon,  1  New  Enff.  Rep.  727, 
141  Maaa.  193.  8ee  also  Kent  v.  Hani.  8  New 
Eng.  Rep.  SSS,  «4  N.  H.  45;  Wennatt  v.  Ad- 
luy,  3  Bos.  A  P.  349;  Smith  w.  Wart,  18  Jobns. 
M7;  MilVv.  ffynwn,8  PIcli.  207;  Uoodnf/Mv. 
Btraplinn,  1  Cowp.  301;  LiUkfi^U  v.  tihee,  3 
Bom.  &  Ad.  811;  Memr  v.  Ilavmrt/l.  8  Ad.  & 
El.  467;  Eatlicoodv.Keni/on.n  Ad.  &E1.  438; 
Jenningi  v.  Hr/non,  9  Mees.  &  W.  496;  1  Par- 
•ons.  Cant.  4'i2-446;  Butbard  v.  Bv^,  G8  Vt 
ir^;  BaywiTd  v.  Barker,  G2  VL  429. 

It  is  tlbe  duty  of  tbe  court  to  charge  fully 
upon  all  thfl  pulnta  of  law  in  tbe  case;  and  ez- 
ceptlona  can  be  taken  to  tbe  cbarge  aa  given, 
or  the  neglect  to  charge,  upon  any  question. 

StnUY.  Uopkin*,myt.  m-.BuOi  V.  Hguiert, 
n  Vt498. 

What  look  place  between  tbe  overseer  of  the 
poor  and  the  plaintiil  did  not  constitute  a  con- 
tract upoa  Which  (he  plaintiff  could  recover, 
aod  the  ]ury  should  have  been  so  inBlrueled. 

Putney  v.  Dummertlon,  IS  Vt.  870;  CAun-JiiU 
T.  Wat  Fnirlee,  17  Vt  447;  BaughtoA  v.  VaJtr 
tilU,  10  Vt.  B87;  State  y.  Gaffney,  B6  Vt  451; 
OompanyqfOarpenterty.  Baytcard,  Doug.  S74; 
1  Greenl.  Ev.  S  40;  1  Best,  Ev  g  83;  Aoj/«  v. 
Boekwood,  6S  Vt  SH;  Beed  v.  Reed,  5(tVt  403; 
Jfaw  V.  Williamt,  17  Vt  467;  Botlichild  v. 
Boae,  44  Vt  894. 

Mr.  RoBw«ll  F»raliam  for  plalotiB. 

Roaa,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  actioQ  of  assumpsit,  in  which  the 
plaintiff  seeks  to  recover  for  supporliog  bis 
aauqibter  Lomyra  A.  on  an  ille^ed  contract 
with  the  oveiscerof  tbe  poorof  the  defendant . 
Tbe  daughter  was IweQty-tlirce  years  old  when 
the  suit  was  brought,  and  presumably  over 
eighteen  years  old  when  the  claimed  contract 
was  made.  It  la  staled  Id  tlie  exceptions  that 
itappearedthatlbiadauL'bler  had,  from  a  child, 
been  of  weak  mind,  and  Incapable  of  exerds- 
ing  any  choice  or  tnten^on  in  regard  to  tbe 
place  of  her  reeidence,  bad  always  lived  with 
the  plaintiff  as  a  port  of  bis  family,  and  dniing 
8  L.  K  A. 


all  said  dme  was  suffering  from  sneb  mental 
disability  and  tnflrmlty  as  rendered  it  necessary 
that  she  shotitd  remdn  trilh,  and  under  the 
care,  protcclion  and  control  of,  her  parenis,  and 
had  never  been  emancipated.  On  tliis  state  of 
facta,  she  was  incapable  of  fining  nny  settle- 
ment  In  her  own  right  Ryegate  v.  Wanhbatv, 
bO  VI.  748. 

She  would  take  tbe  spitlenient  of  her  father, 
though  acquired  after  alie  rencbed  the  age  of 
majority.  Hmdaiiek  »,  Pa'rl'l,  36  Vt.  320; 
Topiham  V.  OtelKt,  CO  Vt  219.  "Upon  the 
ground  of  humanity,"  n«  said  in  the  ca=e  first 
dted,  shetemained  a  partof  Ihe  plainliffNfiim- 
I  ily  after  she  reached  the  age  of  ma)oril;  as 
I  much  as  she  did  befcire,  and  the  same  policy 
j  which  problbtta  the  separation  of  tbe  fatber 
I  from  bis  unemnncipated  children  for  Ihe  pur- 
<  poses  of  support  prohibited  the  separation  of 
tbis  dan;;bter  frotn  the  plHintifl  for  such  pur- 
pose. An  order  of  remaval  U|iOD  tbe  plainliff, 
with  bis  fnmily  and  effects,  would  be  operative 
to  remove  tbe  dauebler  with  him.  Landgrave 
v.  P!t/mou(A,  53  Vt.  603. 

While,  M  neaititute.  sbi  remained  amember 
of  the  family  of  Ihe  plaintiff,  he  was  bound.  If 
of  sufllcfent  ability,  to  support  hrr.  When 
any  member  of  tbe  legally  cooslituied  family 
Is  In  need  of  support,  and  the  lesal  head  of  tbe 
family,  on  whom  the  duly  lo  support  the  fara- 
il.v  iesally  rests,  ia  unable,  pccuniaiily,  to  fur- 
nisb  It,  the  1e;^l  bead  of  the  fatnlly  becomes 
a  pauper,  and  the  whole  family  take  their  Blatut 
from  him,  and  the  aid  furnished  lo  ihe  needy 
member  is  legally  (urniebed  to  him,  becauscon 
him  rests  Lbe  legal  duty  of  furniabing  llie  sup- 
port, not  only  of  himself,  but  of  any  member 
of  the  family.  Neicbury  9.  Brvniwiek,  3  Vt 
151;  Gilmanton  v,  Saiihnritton,  58  N.  H.  336; 
Croydon  i.  Sullivan  Cou.iCi/.  47  N.  H.  179. 

In  this  last  ease  may  be  found  cited  a  large 
number  of  cases  from  other  New  En;;!and 
Slates  supporliug  this  doctrine,  and  applying 
it  to  the  case  of  nupporl  furnished  to  an  uu- 
emancipatcd  child  who  bad  pus-til  the  years  of 
majority.  Hencethe  charjje  of  the  court  whs 
correct  when  it  instrurlcd  ihe  jury  tbst  tbe  aid 
fumislied  by  the  defendanl  for  llie  s'lpiiort  ')f 
thin  nnforlunale  dauL'hter  tc»s  furnislicit  1<>  the 
plainiiff.andlhallnh-  Isi.riiiflcancc  the  plain- 
till  was  the  pauper  i:iiliil,  l)W!auBe  it  was  his 
duty,  if  of  suIHcieDl  iH'Cuninrr  ability,  to  aiip- 
port  Ihe  daughter.  The  support  of^  her  fur 
nished  by  the  Town  was  in  relief  of  his  le^^d 
duly,  and  so  In  relief  of  bim. 

linlil  the  court  thus  charged,  in  s^ibslnnre, 
the  case  on  bolh  sides  had  been  tried  upon  the 
question  wiitllier  the  overseer  of  the  ptmr  nt 
tbe  defendant  had  contracted  with  the  I'liiintlff 
to  pay  him  far  supunrtin":  this  daii^.-liler  for 
more  time  than  it  hiid  paid  him.  It  had  pro- 
ceeded upon  the  busis  that  tbe  phiinttd  was 
under  no  legal  duty,  even  if  of  sutllitient  abil- 
ity as  between  bim  ami  ihe  Town,  to  support 
the  daughter,  and  thai  he.  In  Ibis  respect.  Siood 
related  1 1  the  Town  likeany  olher  i>erson  under 
no  legal  duty  lo  (urniah  tlie  sutvioit.  As  soon 
as  the  learned  Judge  had  closed  bis  charge,  Iha 
counsel  of  the  defendant  Te<iuested  tbe  court 
to  further  charire  the  Jury,  in  substance,  that 
tbe  plaintiff,  being  tbe  real  pauper,  althoiigh 
made  so  by  Ihe  needs  of  ibis  daughter,  having 
furnished  tbe  sup)>ort  himself,  could  not  re- 
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defendant  ajriecd  (hat  be  noulii  pay  bim  tor 
■upportin^  tbe  daupbler.  Tlie  court  did  col 
complywitblliisr^quesl.anddid  Dot  clintec up- 
on tbls  Huhjrct  a<  all.  To  llils  np^lecl  lo  charge 
Ibe  defendant  excKjited.  TbeplaiDtiff  contends 
tbat  tbis  requeiit  was  oat  of  «faBOD,  baving 
been  made  al  tbe  cIoEe  of  (be  rbarge.  U  the 
request  as  aucb,  was  out  of  lime,  It  is  well 
Killed  ibaC,  wiibout  request,  ibe  court  is  bound 
to  cbnree  upon  every  branch  of  tbe  rsBe. 
Uenne  if  tbla  ll  an  esseDtia)  part  of  ibe  case, 
koexeeplion  toil!ifiiili>reluc1iar?euDrequeated 
U  well  tiikea.  But,  if  Ibe  lequost  were  neces- 
aarv,  Ihe  court  migbt  ncU  waive  the  rule  re- 
qtiinug  reqiK'iils  1o  l«  made  eatlierin  tbe  trial. 
It  bafi  jooe  eo,  becfluae  it  allows  tbe  exceplioa 
without  coudilion,  and  wilhnut  regard  to  tbe 
rule  iclative  to  rtquesls  to  cLiirge.  Hence  the 
QiieGtioD  reniaine,  whether  it  woa  Ibe  duty  of 
tbe  court  to  charge  the  jury  on  this  subject. 
Thia  raiscfl,  in  legal  effect,  tbe  qiiesn'oo:  A  per- 
aoD  clalmiag  to  be  a  pauper  atipliea  lo  the  over- 
■cer  of  ibu  poor  of  the  town  where  be  U  rcsid- 
ine  for  aid,  and  Ihe  overseer  tells  hitn,  "You 


■  given  sum  per 
week,"  or,  to  be  (itriclly  nnulognus  to  this  case, 
*'I  will  aid  you,"  nlltiout  Dominj;  any  aum. 
The  person  claiming  to  be  a  paufier  does  sup- 
port Llmsell',  and  the  overseer  ni  elects  to  fur- 
Dish  any  aid.  After  tbe  laj^se  of  tbe  period 
when  the  aid  should  have  been  furniabed,  can 
the  real  or  prcteudi'd  pauper  recover  of  Ihe 
town  upon  (he  pron^ise  of  Ibe  overseer?  Id 
other  words,  is  there  any  consideration  tor  ancb 
proniisei    We  think  not. 

It  was  the  lej^ial  duly  of  (he  plainltlf,  If  of 
Bufllclent  flbiliiy,  lo  support  this  daughter.  He 
bad  DO  rjcbl  to  cast  any  of  it  upon  Ibe  public. 
If,  by  tbe  promise  of  aid.  he  was  Induced  to 
make  an  extra  effort  lo  Buppiirl  ber,  and  did  so, 
hedid  nomnrc  Ihan  his  legnl  duty.  Tbe  Town 
received  no  bcnefli,  and  be  no  detriment,  by 
tbe  di!icbarire  of  ibis  duty,  beeflu)«  he  relieved 
tbe  Town  from  tlie  perroriaance  of  no  legal 
duty.  It  owed  biiu  no  duty  lo  support  the 
dauebter,  if  be  could  auppoii  ber.  In  support- 
ing her,  he  BnlTtred  no  legiddetrimeDt, because 
he  only   discharged   his   legal   duly.     If  tbe 


promise  of  aid  wm  an  iDduoemem  to  tbe  die- 
charge  of  tbis  legal  duty.  It  «aa  wiifaoui  cod- 
sideratioD,  and  legally  dud -enforceable. 

Id  Vo6b  V.  Covxiery,  40  Vl.  2S,  Kellogg,  J.. 
speaking  for  tbis  court,  says:  "A  promise  by  a 
puny  to  do  what  he  is  bouud  In  law  to  do  ia 
not  an  illegal  coDsideration,  but  is  tbe  same  aa 
no  consideration  at  all,  and  is  merely  void.  In 
other  words,  it  is  Insufflcient,  but  not  illegal. 
Thus,  if  tbe  master  of  a  ship  promise  his  crew  an 
addjlioD  U>  tbeirfiied  wages  in  conslilemlioii  of, 
and  as  Incitement  to,  their  extraordinary  exer- 
tions during  a  stonn,  or  in  any  other  emergency 
of  ibe  voyage,  ibis  promise  is  a  nvd»m  pactvm, 
the  voluntary  performance  of  an  act  which  It 
was  before  legallv  incumbent  on  tbe  party  to 
perform  being,  inlaw,  an  iiMU 111 cient  consider- 
ation. And  so  It  would  be  in  any  other  caae 
where  the  only  consideralion  tor  Ihe  promise  of 
the  one  parly  was  tbe  promise  of  tbe  other 
parly  to  do,  or  bis  actual  doing,  something 
wtiicb  be  was  previously  bound  in  law  lo  do. 
Chilly,  Com.  lOih  Am.  ed.  51;  Bmitb,  CooL 
87,  SN;  8  Kent,  Com.  185." 

The  principle  here  announced  clearly  shows 
tbat  tbe  promise  of  tbe  defendant  through  lla 
overseer  of  the  poor  was  without  coiiaiderntion. 
and  not  enfuTceable.  Fur  this  protni^  the 
plaintiff  promised  to  support  Ibis  daughter, — 
juat  what  and  no  more  than  he  was  legally 
bound  to  do  without  the  defendant's  promise. 
Tbal  the  plaintiff  performed  hi«  promise  adda 
nolblng  by  way  of  coDstdeialion.  Iieesuse  he 
was  legally  botmrl  (o  support  tbe  dnngtiter,  h 
much  before  as  after  be  promised  tbe  overseer 
(o  do  so.  ApplicaiJoDB  of  tbis  principle  mav  be 
found  in  the  followlne  cases:  Smith  v.  ^r- 
tkolemew,  1  Met.  370^  RU  v.  AOitm*,  9  Vt.  238; 
FemU  v.  ScntI,  2  Speers,  U  (S.  C  )&44.  M  Am. 
Dec.. 871;  Keith  v.  Mila.  SO  Miss.  442;  Jone$ 
T.  A»/itrurnfiam,  4  East, 455;  Hawlej/t.  Farrer, 
1  VL  420;  IhTloa  v.  Smith,  4  Vl.  189;  Sloie*- 
bary  v.  Smith,  8  Burr.  »a4. 

It  was  therefore  error  for  Ihe  court  to 
neglect  lo  instruct  the  Jury  upon  thia  biancb  of 
the  case,  aa  it  was  one  of  the  vital  points  in  the 
case  as  made  up. 

Without  taking  up  the  other  exceptions  la- 
the case,  thejvdQmtat  u 
mandA 


^  exccptic 
ed,  andeai 


HEW  YORK  COURT  OF  APPEALS  (8d  Div.). 


George  B.  BRISTOR,  Bttpt., 
Stephen  H.  BURR  tt  ai..  Appit. 

( M-  T. ) 

Tbe  oceapatlon  of  a  parsait»er«  1>7  * 
minister  of  the  goepel  of  ler  tits  subik^dsIod 
by  ttio  church  author  I  tics  is  not  thnt  nl  aservact 
of  thechureb  or  Inistcca  In  Bucb  sense  sslo  ren- 
der him  a  trctipii^or  on  his  refusal  lo  leave  It,  or 
permit  bte  foniihle  eviction  by  cburvb  olSoeTs;  at 
least  tbis  la  true  in  regiird  lo  ministers  in  the 
Uethodist  K|<iBci>]jal  Cburcb  in  wblcb  the  minis- 
ter Is  not  hired  b;  tbe  church  or  thelruatces.  but 
li  appointed  by  tbe  annual  conferenoe- 

tFoiktt,  Ch.  J„  diaenU.) 


APPEAL  by  defendants  from  a  Judgment  of 
tbe  General  Term  of  tbe  Supreme  Court, 
Second  Department,  affirming  a  Judgment  of 
the  Circuit  Court  tor  Rockland  County  in  tm- 
vor  of  plaintitl  In  an  action  brought  to  recover 
damages  tor  an  alleged  assault  upon,  and  for- 
cible  eviction   of,  plainliS   from   ■  house  in 
which  be  resided.     Agirmtd. 
Tbe  facta  sufflcienily  appew  in  the  oplnioo. 
Mr.  Q»rrett  Z.  Snider,  for  appellanla: 
Tbe  ptainliS  was  not  a  tenant  of  tbe  paraoB- 
age.     Uia  occupation  was  tbat  of  BBervantor 
licensee.     Ellher  as  a  servant  or  licensee  he  was 
enliiled  to  no  notice  to  quit.     The  possession  of 
the  parsonage  was  always  in  the  trustees  of  Ibe 


See  also  IT  L.  R.  A.  213. 
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Hetbodlst  EpiHcopal  Chuicb,  and  the;  miglit 
remo7e  btin  fti  an;  lime. 

Paoplt  V.  Annii.  49  Barb.  804;  B-ywood  r. 
J/ilUr,  B  Hill,  BO;  Kerraim  v.  Pe»pU.  60  N,Y. 
823;  HanfoTd  v.  ftopfc,  7  N.  Y.  Week.  Dig. 
4S28;  Cfam«toe*T.  i3o(^,  48  How.  Pr,  97:  Peo- 
vie  V.  FiM*.  1  Lana.  223;  Jackson  v.  B>ibeoek, 
A  J[>bnH.  418;  Ivt*  t.  7m«,  18  Jobns.  235. 

Tbe  fact  Ibat  plalotiS  coniioued  In  pos^es- 
rion  of  the  pacsoaage  for  aome  neetu  aCCer  his 
fluspmsloa  did  aoi.  change  the  character  of  his 
holding  froQi  tbat  of  t.  serraut  or  licensee  to 
that  of  a  leoant. 

Kerrain*  t.  People,  tupra;  Doyle  y.  Qibbt,  6 
Lans.  180. 

Mr.  Witll&m  J.  Groo.  vith  Mr.  Irving 
Brown,  tor  tespoedeaU 

Bradler.  J.,  delivered  the  opiDioD  of  the 

The  action  was  brought  to  recover  for  an  al- 
leged assault  upou,  and  fnrcible  eviction  of, 
the  pluintiff  from  a  bouse  in  nbich  he  was  re- 
ading, and  for  ibe  alleged  coriveraion  of  cer- 
tain of  liis  per^imiil  property  then  in  tbe  bouse 
at  Spring  Valley,  in  tbe  County  ot  Rockland. 
Tbe  plaintiff  was  a  member  of  the  Kewark 
Cooference  of  the  Methodist  Episcopal  Churcta, 
by  wblcb  he  waa  stationed  as  a  preacber  in 
Marcb,  1885,  at  6pring  Valley,  and  continued 
to  preach  in  the  cbiircb  at  that  place  utilil  the 
15lh  of  January,  1838,  when  he  »aa  suspended 
Irom  all  minlst^al  services  and  cbuich  privi- 
leges. This  was  done  in  accordaoce  with  the 
rules  and  Discipline  of  tbe  Methodist  Church, 
and  waa  effectual  as  a  siispeusion  uniil  tbe  then 
»i«l  annual  conference  in  March  foUowinj;. 
From  the  time  be  went  to  that  place  to  preach, 
the  plaintiff  with  bis  family  resided  in  a  house 
which  bud  for  several  years  been  occupied  by 
tbe  Sleibodial  ministers  as  a  parsonage. 

On  March  17,  18U6,  the  defendaols  forcibly 

aected  the  plaintiff  from  the  house.  It  is  of 
at  act  and  ihe  alle^od  conversion  of  hi^  goods 
Iben  in  tbe  parsonage  that  the  plaiotilf  com- 
plains. Tbe  trial  court  held  as  matler  of  law 
and  insirucred  tbe  jury,  that  Ihe  eviction  of 
the  plaintiff  whs  illegal;  and  that  upon  thai 
tiranch  of  the  cose  tbe  question  was  one  of 
damajcea  only,  for  them  1o  delermine.  And 
upon  tbe  exception  to  that 
ception  to  the  refusal  of  the 
■Dd  submit  to  the  Jury,  as  requested  by  Ltie  de- 
fendants' counsel,  certain  propositions  bearing 
«pon  that  subject,  arise  tbe  main  questions  pre- 
sented for  coniideralion.  Tbev  pertained  not 
only  to  tbe  relation  of  tbe  plaintill  to  tbeprem- 
l«es,  hut  (o  tbe  persons  assutnin<T  to  act  as  trus- 
tees of  the  churcb,  and  to  tbe  rii;bt  of  the  trus- 
tees to  assume  any  control  of  tbe  pvEons>re. 

Allhoui£b  it  was  not  directly  proved  that  the 
Spring  Vailej  Church  was  a  corporation,  it 
may  from  what  did  appear  be  inferred  and  aa- 
aumed  that  it  was  such,  as  no  question  was 
raised  to  tbe  contrary.  The  temporalities  be- 
longing to  tbe  church  were  under  Ibe  control 
of  the  truBleea.     Laws  ItJlS,  chap.  SO,  g  4. 

The  parsonage  was  owned  by  the  Mutual 
Life  Insurance  Comiiany,  and  was  held  for  a 
parsonage  under  a  demise  from  that  company, 
ud  wbether  It  was  rented  to  tbe  trustees  or  to 
A  society  known  as  the  Ladies'  Guild,  waa  one 
of  tbe  questiona  upon  which  evidence  was 
«L.B.A. 


given.  While  the  defendants  contended  that 
tbe  church  or  tbe  trusteea  of  It  as  such  wera 
tbe  tenanla  of  tbe  insurance  company,  it  waa 
claimed  on  tbe  part  of  tbe  plaintiff  that  such 
society  rented  the  premises;  and  that  it  was  not 
within  Ihe  oootrol  of  the  trustees.  If  this  so- 
ciety could  he  treated  as  an  independent  one 
outside  of  the  aulhiirity  of  the  church,  and  the 
fact  as  to  where  tbe  tenancy  from  the  insur- 
ance company  was  located  became  material, 
there  would  upon  Ihe  evidence  have  been  a 
question  for  tbe  jury.  It  is  at  least  very  qiiea- 
llonahle  wbelber  thai  socii-ty  could  be  treated 
otherwise  than  as  an  Instrti mentality  wilbia 
the  church  organization  to  aid  In  tbe  arcom- 
plishment  of  its  legitimate  objects,  and  for  that 
purpose  a  mere  agency  of  the  religious  corpor- 
ation. In  Ibe  view  taken  of  tbe  case  Ihe  do- 
lerminntinn  of  that  question  docs  not,  nor  does 
the  ofBcinl  character  of  those  defendants  who 
assumed  to  act  as  trustees  in  what  they  did, 
seem  to  be  essential  here  for  consuie ration. 

Sufacienl  appears  by  tbe  record  bi'fote  lu 
to  indicate  that  an  unfortunate  controversy 
arose  in  the  church  and  congregation,  and  that 
there  was  a  want  of  that  generous  Cliristian 
spirit  which  should  characterize  the  action  of 
religious  societies.  But  it  is  not  the  province 
of  Ihe  court  to  deal  with  those  considerations. 
It  is  the  legal  aspect  only  of  the  situation  wbteh 
can  have  treatment  here. 

When  the  pkintilT  went  to  Spring  Vniley 
pursuant  to  tbe  direction  of  the  conference  lo 
perform  tbe  services  as  minister  ot  tbe  church 
there,  the  house  was  f  urnisliPi)  to  him  as  a  place 
of  residence.  lie  lawfully  wirot  into  occu|ian- 
cv  ot  the  paisonage.  If  that  occupancy  waa 
the  actual  possession  of  it  by  him  ut  tbe  lime 
of  bis  eviction,  the  defendHnls  weie  cliargea- 
b|p.  with  lisbiiiiy  for  assaulting  and  forcibly 
e.tpelling  him  from  tbe  house.  And  this  was 
so  irresptctive  of  tbe  mere  right  to  the  posses- 
sion, as  in  that  case  there  was  no  Justiti'-atlon 
for  the  application  of  such  force  to  eject  Ih« 
plaintiff,  allhuugb  tbe  defendants,  as  trustees, 
may  have  bad  tbe  right  to  reduce  the  premises 
to  possession  bv  means  of  lej^al  process  and 
proceedings.  Partonit\.  Brown,  16  Barb.  5»j 
HIisi  V.  Mnton,  78  N.  Y.  638;  McMillan  », 
Cronin,  75  N   Y.  474. 

It  is,  however,  contended  on  Ihe  part  of  th* 
defendsnta  Ihut  Ihe  plaintiff  was  a  mere  serv- 
ant of  the  church,  and  that  in  tli at  relation  only 
be  resided  in  the  bouse.  If  that  were  so,  ana 
if  the  trustees  as  lesiwes  ot  tbe  insurance  com- 
pany had  the  contrnl  of  the  bou^e,  the  pUinlia 
bad  no  possession  of  it  and  the  trustees  hailthe 
right  to  remove  him  from  it,  and  on  his  refusal 
to  go  to  use  all  the  force  essential  to  do  so.  In 
such  case  the  possession  would  be  theirs  and 
not  his.  tlnywood  v.  Miller,  8  Hill,  90:  Com- 
»loek  V.  Dtxifje,  43  Uow.  Pr.  87;  Keiraim  v. 
Pe-ipli,  60  N.  Y.  221. 

But  it  is  difficult  to  see  that  tbe  relation  of 
mii'iterand  servant e it isted  between  Ihe  trii«te«« 
or  the  church  they  represented  and  the  plsin- 
tiff.  It  docs  not  appear  that  be  wna  hired  by 
that  religious  corporation,  or  that  it  assumed 
any  legal  obli^'nlion  lo  paybim  for  bis  strvicea 
as  minister,  lie  was  placed  there  by  tbe  con- 
tereuce  pursuant  to  Ibe  regulation  and  dis- 
cipline of  that  church  denomination,  and  no 
contractual  relation  existed  between  tbe  Spring 


na 
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Valler  cbnrcb  and  tbe  plaintiff.    Landen  v. 
JWin*  Sh-a(  M.  K.  Church,  87  N.  T.  lao, 

Tbis  cbuTch,  beioK  subject  to  sufb  dladplln- 
■ry  reguiatioDS,  bao  not  wttbin  itself  legill- 
mately  Ibe  power  to  deny  to  tbe  p!ainlifl,wben 
BO  stationed  there,  tbe  right  to  exercLae  his 
miniBteml  duties  or  to  exclude  bim  from  Its 
cburcb  edifice  devoted  to  tbat  service.    Feopk 

Tbis,  it  seems,  Is  deemed  esuentlal  to  tbe 
■naiDtenance  of  tbe  sj'siem  of  cburcb  g:ovem- 
menl  ond  its  totrgrit}.  Ai^il  to  assure  tbe  ap- 
plieation  of  its  property  auU  rpTenuea  to  ibe 
uses  of  tbe  cburcb  and  purposes  ronnected  with 
tt,  tbe  Btslute  baa  probiliiled  Ibeir  diverajoa  to 
oHier objects.     Lswb  187B,  i-hap.  70,  §4. 

Tbe  articles  ot  ibe  Disr^ipline  of  the  Meth- 
odist Eplscnpal  Cburcb  were  put  Id  evidence 
but  sre  not  set  forth  in  tbe  record.  It  may  be 
tssumed  tbnl  tbej  fiirOisbed  no  aid  to  the  d&- 
fetidsBLe  in  their  t)etiring  upon  Ibe  relation  tie- 
tween  tbe  local  church  and  its  minister. 
While  tbe  church  could  not  liself,  through  its 
own  officers,  eiercise  power  over  it.s  minister, 
ll  was  not  without  the  means  of  relief  from  bis 
miniglrutioDB  when  fbr  sulTtcient  cause  they 
should  become  otherwise  than  relieiously  fit 
for  or  SBtisfaciriry  to  the  congregntion.  This 
relief  for  some  reason,  of  no  concern  here,  nas 
acconiplished  througb  the  conaliiuled  authorl- 
^.  W  belber  his  suspension  would  effectiislly 
Tceiilt  in  tbe  scvernnceof  tbe  pIsiniiS's  relalioo 
aa  tbe  minister  of  this  church  was  dependent 
upon  tbe  anion  of  the  annual  conferencB, 
nbicb  was  IbeD  to  go  into  sEssion  in  tbe  latter 
[larL  of  March.  This  whs  the  siluatioD  at  tbe 
time  of  bis  eviction  from  tbe  parsonage.  Il 
evidenllj  was  conlemplaCed  that  -when  be 
ceased  to  be  Ibe  minister  of  the  cburcb  be 
would  leave  the  parsonaiie.  But  in  the  occu- 
pation of  Ibe  bouBe  liis  relation  was  not  tbat  of 
a  servant  of  the  cburcb  or  trustees  in  tbe  sense 
souj^bt  to  be  applied  lo  render  him  atrespasser 
on  his  refusal  to  leave  it.  No  orher  relHlion 
tlian  that  of  possession  was  consislont  with  the 
use  and  enjoyment  of  It  as  a  parsonage  in  view 
of  his  duties  as  pastor,  which  are  not  supposed 
lo  be  wholly  discharged  in  the  public  service 
at  the  cburcb.  Olberwi.se,  his  occupancy  and 
its  privileges  would  be  at  the  will  of  tbe  trua- 
icca.  and  he  Ite  liable,  or  might  be  aubjected  to 
intrusion  at  their  pleasure. 

There  ajji^ears  (o  have  been  DOlhing,  so  far 
■s  apiiears  in  Ibe  circum^ilanrca  under  which 
be  went  into  tbe  house,  or  In  bis  relation  to  the 
cburrli  or  Its  IruMees,  which  so  qualified  bis 
oceupniicy  as  to  rcnflcr  il  olberwiso  iban  pos- 
eeiLMoD  by  bim.  This  is  picsumplively  the  re- 
lation assumed  to  premises  by  a  party  who 
lawfully  enicrs  upou  tbcm  as  a  place  of  abode, 
and  occupies  tbcm  as  such;  and  any  leas  right 
than  that  which  pon«easion  furnishes  is  tlegiend- 
eni  upon  some  iindt islanding,  expiess  or  Im- 
plied, denving  aucb  relation.  None  appenrg 
Id  Ibis  case  so  qiialifving  tbe  cbararter  of  Ibe 
occupancy  of  the  plaintiff,  and  he  had  the 
riBlil  to  proteclion  agftiiisleviclloo  by  violence 
wiibout  llie  aid  of  legal  process.  It  is  unnec- 
essary lo  consider  llie  question  whether  he  was 
a  tenant  at  will  and  entitled  to  a  month's 
notice,  or  whether  leeal  proceedlnga  may  have 
been  efTectuslty  taken  with  a  shorter  or  with' 
out  any  nuiice  for  bis  removal, 
e  L.  R.  A- 


In  view  of  the  fact  tbat  the  plaintiff  wu  Id 
actual  possession  of  tbe  bouse  at  the  time  In 

Juestion,  the  use  of  tbe  force  used  by  the  d»- 
endanls  to  expel  htm  from  the  house  waa  with- 
out tuaiifi  cation. 

Whether  the  plnlnliff  bad  eatabllshed  hia  al- 
leged claim  for  the  conversion  of  the  pr'perlf 
was  treated  aa  a  question  of  fact,  which  was 
submitted  to  the  jury.  We  do  not  understand 
tbat  any  question  of  law  was  rained  by  any  ex- 
ception bearing  specially  upon  this  nanc'h  of 
the  case.  Nor  is  it  seen'  tbat  there  was  anj 
error  in  leaving  tbat  question  to  tbe  Jury. 
No  other  exceptions  seem  to  requite  conrid- 

7'/ie  jvdgment  ihotild  be  affirmed. 
All  concur,  except  Follett,  CA.  J.,  who  di» 
aenta. 


rXFTH  AVENUE  BANK.  Ihtpt., 
James  H.  COLGATE,  Impleaded,  etc,  Appt. 


Jamea  B.  COLGATE,  Impleaded,  etc.,  Appt. 
f....H.  r..,..) 

!•  Tbe  renovrnl  or  coBtlniiaiice  of  a  lim- 
ited partnership  operates  merelr  a*  an  ex- 
tentlOD.  lor  tba  dcelirnated  period,  of  tt»  part- 
nerahip  already  formed,  and  In  practJoal  effect  k 
the  tame  as  If  auofa  time  bad  be«i  embraoad 
witbla  tba  term  of  the  orliriiial  fonuatJoo. 

8.   The  Impairment  of  th«  capital  An^ 


NoiB.^Umlt<d  partnerghtpe. 

Limited  partneiahtps  exist  onl;  under  mmnt  ot 
statute.  Boa  nuUi  to  Vautiorne  v.  Corooran  iPa.)  4 
U  R.  A.  see:  JenDlns's  App.  (Pa.)  E  I.  It.  A.  IS. 

In  order  to  obtain  the  pilvllege  ot  a  Imilied  part- 
ncreLlp.  the  formHiitiee  of  tbe  special  laws  reJarlaj( 
thereto  must  be  ctrlctl;  oomptled  wllh.  DaTldaoa 
V.  Frecbelle,  UonlreaJ  L.  Rep.  b  Super.  Ct.  SW. 

Ui>on  nonoompjlauce  witb  tbe  terms  of  tbe  stat- 
ute, tbe  members  of  a  limited  partnership  becomo 
personailf  liable  to  creditors  as  general  partners, 
but  t>etween  tbemselvtaurespeclul  partnere  boitnd 
br  ibclr  Dontraet.  Clement  v.  nrltish  America 
Aasur.  Co.  S  Ne<r  En^.  Kep.  G7,  Itl  Mass.  188. 

Cpdcr  tbe  Mis.sijurl  statutes  a  limited  partneiw 
ship  In  formed  atier  tbe  reoonled  stalemeat  sbaO 
have  been  published  once  n  week  tiir  fouroonsefu. 
tlve  weeks  In  a  newapapar  In  each  of  the  placet  In 
which  the  buBhiaag  la  carried  on.  If  there  be  any 
such  paper  puLlLsbed  tliera.  Belden  v.  HhII.4  Weak 
Hep  7612.  21  Mo.  App.  152. 

Theatalement  required  must  be  strlotly  true,  l)Ut 
It  la  not  necfBBary  fur  thcBtnteraont  to  set  forth  tb* 
amounts  contributed  by  the  gCncml  partners;  and 
a  false  statement  thereof  fill  not  alTeot  the  11a- 
bUit;  ot  epeolai  partners.    Ibid. 

It  Is  unnecessary  tbat  tbe  cash  oontributed  bytb* 
special  partner  should  t>e  actually  psld  pnor  totb* 
tortxiutLun  of  the  partnenhlp:  and  where  the  state- 
ment Sled  recited  tbat  Ibe  coutrlbutlon  by  the 
apeclal  partner  bad  nottieen  actually  paid,  the  Act 
will  be  satisfled  by  a  Buisequcnt  paymt-nt  befora 
the  formation  of  the  partuersblp  sbuU  bave  beeo 
coinpleled.    Elllaon.  J.,  diseenilnfi.    Jb/d. 

In  New  York  It  is  held  tUat  Limited  Partoeiahlp 
Aota  should   receive   a  reasonable   oonaunotluik 


See  also  27  L.  R.  A.  6 


B  L.  E.  . 


PuTH  AvxnnB  Bake  t.  Coi/iatb. 
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nlabed  to  »  limited  pkrtnerafalp  by  t,  > 

gpDVlal  partDcr,  without  bla  taull,  doea  not  pre- 
Tent  tbe  renewal  or  oontliiuaDoe  of  the  paruwr- 
Bhip,  sod  n  BtaU'iDEDt  In  ttaecertlflesteiDTelBdBTlt 
of  renewaJ  tbut  ibe  capital  Is  uatmpalred  ts  mere 
•orpluHaKB,  wblob,  althousb  fatee,  doea  not  rea- 
der blm  lluiile  as  a  general  partoer  to  one  who 
has  Dot  been  loduoed  Uioretijr  to  give  eredlt  to 
the  flrm. 

(Jones.  ISBOlj 

APPEALS  by  defendant  Colgate  from  Judg- 
menia  of  the  GenrrHl  Term  of  the  Superior 
Court  for  tbe  City  of  New  Toik  overruling  his 
moiion  for  a  new  [rial  upon  exceptioas  taken 
during  tbe  trial  at  the  I'rial  Term  of  actions 
troufjht  10  recover  upon  ctrtain  partnersliip 
notes,  in  wbicb  be  vas  bcld  liable  as  a  general 
paitner.     Sevefted. 


tU,65S.57.      The  second  action  was  brought 
upon  six  promissory  notes  made  by  Humphrey 
&  Co.,  in  September,  18S2,  amouutlDg  to  ^,- 
803.16. 
Tbe  alleged  defense  of  tbe  defendant,  Col- 

rle,  was  that  be  was  a  special  paitner  of  tbe 
m  of  which  the  olber  defendants,  Theodore 
£.  Humphrey,  jHmes  Humphrey  and  Oorrel 
'  Hampbrcy,  were  geaeral  partners.  This  firm 
was  formed  Tor  a  term  commencing  on  March 
11.  1874,  and  terminating  February  28.  1877, 
and  Colgate  as  special  pnitner  contributed  Id 
ft  |1IX),UIJ0.  At  Its  terminnlion  It  was  renewed 
or  ccDtlnoed  fur  a  further  term  ouding  on 
PehruHry  28.  1B83,  and  on  February  18, 18^3,  a 
certificate  woa  mode  by  all  tbe  paitiea  to  it  and 


an  affidavit  by  one  of  the  general  partuen  for 
the  further  renewal  or  continuance  of  tbe  part- 
nership until  Feiirusry  38,  1886.  In  February, 
IUHS.  tbe  flrm  Failed  and  made  an  assignment 
for  tjie  benefit  of  lis  cre<litors.  Tbe  last-men- 
tioned certificate  contained  the  following  pro- 

"Fmirth.  The  amount  of  capital  which  th« 
said  James  B.  Colgate,  llie  said  special  part- 
ner, heretofore  contriljuled  to  the  common 
stock  of  the  said  copartnersliip  1b  the  sum  of 
one  hundred  thousand  dollars  ($100,000)  in 
cash,  and  the  said  capital  slock  of  the  snid  spe- 
cial partner  remains  in  tbe  said  limited  part* 
nership  wbolly  unimpaired,  nnd  the  said 
amount,  namely  one  hundred  thoui^nud  dollars 
(tlOD.OOO).  has  been  coniribuied  by  the  said 
special  partner  to  tbe  common  stock  of  the  re- 
newed and  continued  partnership." 

And  the  accompanving  allidiivll  of  tbe  gen- 
eral partner  staled  "that  the  sum  of  !(100,00ft 
apeciRed  in  the  said  cciliflcBte  to  have  been 
contributed  by  James  B.  ColEfate,  the  special 
partner  tbercin  named,  as  capital  to  the  com- 
mon stock  of  tbe  said  partnersLip,  has  been 
heretofore  actually  and  in  eood  laith  paid  in 
cash  as  CHpital  to  Ibe  com  mon  stock  of  the  said 
coparlnersbip,  and  remains  in  the  said  limited 
partnership  wholly  unimpaiied,  and  the  said 
amount,  namelj;  |100,OOO.hBs  been  contrihuled 
by  tbe  said  special  partner  to  the  common  stock 
01  the  renewed  and  continued  pnrtnerabip." 

The  delendant  Colgate  alone  defended.  Th» 
plain  I  ills  recovered. 

Mittrt.  Butler,  StlUnuui  A  HaUard, 
for  appellant: 

The  SLatuie  should  be  construed  as  allowing 
a  renewal,  regardless  of  the  condi'lon  of  the 
association;  tlie  statutory  eerlificate,  record, 
affidavit  and  publication  need  cootaln  no  new 


Hanliattan  Co.  v.  I^mbeer,  11  CenL  Bep.  S2S,  lOe  If. 

T.  snL 

The  failure  of  the  oonntr  clerlt  to  record  theoer- 
ttScate  tit  a  limited  panoersntp  wlU  not  render  a 

O.  J..H0dOrar,  ,f.,  diBsenc    IHld. 

Where  a  ixn:&ca.iB  sCatae  that  Its  bnstneM  Is  that 
of  "ire'icrn!  commission  buBinesa.  buytng  and  «ell- 
tog  grain,  efu.,  on  ooramla"loiiB."  anil  the  terms  of 
tbe  [>artiicr.lilp  db  pubtislied  atule  that  It  Is  for  tbe 
puriiuse  ol  cnnduL'tlng  a  "general  oommtsaton  busl- 
nem,"  tbe  variani«  Is  immnterlaL  Maabatutn  Co. 
V.  Pbtl11|«,  K  Cent.  Hcii.  6%  VX  S.  Y,  383. 

Payment  by  a  special  partner  of  hts  contribution 
to  capital,  simultaneously  relumed  to  blm  to  make 
goud  tala  oontrlbutlOB  to  a  previous  partnerslitp, 
cannot  be  upheld  as  made  In  gnod  faith.    JbliL 

la  forrainfc  or  renewing  a  limited  partnership, 
•tiiot  comiillaoce  with  itatiilory  provision*  la 
necessary.  The  general  teet  of  sulBciency  of  oer- 
tlflcate  and  affidavit  that  special  capital  bas  been 
paid  Id  Is,  Do  tbeyfumiehailcquate  iDtormattou  to 
creditors?    Haddock  r.  Orinnoll  Mf|[.  Corp.  1  CenL 

Hep.  sm,  loe  Pa.  arz. 

The  etatcmeul  should  show  whore  and  In  what 
amount  Bubecrl piling  are  to  be  paid,  and  the  BUl>- 
■crlptloD-IlBl  book  should  thorcaIU:rBhow  ruymeut 
or  nonpayment  of  InBtnllmouta  falling  due  after 
recording  the  ■tatemeut.  Hill  v.  aioUer  (Pa,J  12 
ceo L  Rep.  138. 

And  where  the  mrtlUcate  oontnlned  false  state- 
nenfs  as  to  payments  by  subacrlbers,  they  are 
liable  as  gcncnl  partners.  Hits  Nat.  Gas  Co'S  App. 
U  Cent.  Hep.  SOJ.  118  Pa.  4.>0. 

Tbe  articlea  of  aasoolatlon  or  statement  of  a  Um- 
8  L.  R.  A. 


Jted  partnership  organtied  under  tbe  Pennsylvania 
Aot  of  1KT4  and  the  tjupptement  of  IBTa  are  fatally 
defective  It  they  do  not  oontoln  such  a  dotal.ad  de- 
scription and  valuation  Qf  the  property  as  la  re- 
quired by  the  Supplement.  Sheble  v.  Strong,  1% 
Pa.31fi. 

Artiotea  to  create  a  Itmited  partnership,  nndei 
Act  June  t.  W*.  not  showing  full  names  of  all 
memljers,  how  aubsorlptioua  were  to  be  paid,  loca- 
tion of  buslneto,  etc,  are  wbolly  Inauffioient;  and 
the  subscriliers  are  pereonally  Uablo  as  ordinary 
partners.    Pean  v.  Damiis  (Pa.)  ICent.  Hep.  CM. 

An  affidavit  of  renewal  murt  abow  In  wimt  shape 
tbe  capital  stock  remalna  In  tbe  tlrm,  whether  In 
cash,  merchandise,  bad  debts,  eto.  Credltoia  are 
entitled  to  knuw  whether  the  capital  la  held  In  a 
Bbupc  to  respond  to  their  claims.  Haddock  v.Grlo- 
ucll  Mfg.  Corp.  tui/ra. 

Affidavit  filed  upon  renewal  of  a  limited  partner- 
ship, that  the  capital  specified  in  the  orlKlnal 
articlea  as  contrltjuied  by  special  partnnr  "baa  been 
so  contributed,  and  remains  In  tbe  common  stock 
of  the  firm,"  la  InsufBclKnt.    ll'Irl. 


failed  tc 


:e  their  t 


Ited  partnership  by  reason  of  a  non-com  pi  la  noo 
with  the  law  providing  for  such  parlncrvbl|is  are 
ll.ible  to  be  sued  as  ((eneral  partnera  for  the  debts 
of  the  firm;  and  creditors  are  not  confined  to  the 
mode  polnled  out  by  the  Pennsylvania  Act  of  18Ti 
for  rendering  them  so  Itahte.  Vanliome  v.  Cor- 
coran, t  L.  R.  A.  8i«,  m  Pa.  2iA. 

As  to  liability  of  special  partner  In  limited  pait- 
noisbIp,Bee  note  to  Imperial  Befinlng  tiO.V.Wy- 
man  (Ohio!  8  LB.  A.  BOX 


;    Cookie 
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manor  noi  in  Ibenrigibal certificate,  except  ibe 
GTiiii^itieijt  iliai  tlie  panuerebip  ia  renewcHt  for  a 
ciruiD  Curtber  lime,  and  anf  oliier  matter 
aBuloROiis  to  rerorriine  of  a  mor((»Ke  of  per- 
■onali;  U  practically  a  re-eta lemcut  of  Iheoiig- 
tnal  facia. 

BaUn,  PartD.  160;  Crary,  LIm.  Partn.  p.  80: 
Arnold  v.  Dnnziger,  80  Fed.  Rep.  883;  Bojitt 
T.  CotgaU,  17  Abb.  N.  C.  136. 

A  reneiral  ctniliiaie  tinder  arrllon  11,  stnt- 
tns  only  Ibe  fucia  required  by  bccIIoo  4  of  Ibe 
Limited  Panncrsiiij)  Smiute,  on  tbe  formation 
-of  ibe  pBrtncrsliip.  U  a  compliaDce  witb  tbe  re- 
quiremtnts  of  secIiOD  II. 

Metropolitan  Aat  Bank  v.  Sirret,  97  N.  Y. 
820. 

The  requiren'entB  of  tbe  Statute  reapecling 
tbe  conduct  of  a  limited  partaeiEbip  once  duly 
formed  aod  Iq  opention  are  not,  like  those  re- 
lalinn  to  tbe  formalioD  of  Ihe  partnerebip,  con- 
ditions preo^lent  to  its  couiiuuaocc,  but  regu- 
lations as  10  Ibe  eiercise  of  lis  privileges  uuder 
Uie  Statute. 

Maditan  CtAinty  Bank  t.  Gould,  S  Hill.  809: 
Van  Jngm  t.  Whitrn'tn,  62  N.  Y.  IS. 8:  Shirp 
T.  BiilcHnmnt.  1  Cent  Rep.  717, 100  N.  Y.  6a3; 
Singer  v.  Keilji,  44  Pa.  145;  JMe/iaiu  v.  MarlcM, 
4  E.  D.  Smilb,  610;  UuviUcrid  v.  Viiaee.  86  U]irb. 
283;  M/JLhailan  <  o.  v.  Laimbecr,  11  Cent.  Rep. 
329,  10B  N.  Y.  678;  BtuUm  v.  Wiciwire.  64  N. 
Y.  226;  Johiium  i.  Uvdion  R.  B.  Co.  i'A  N.  Y. 
462;  BonneU  v.  Oritwolil.  80  N.  Y.  12a. 

A  falbe  eiutcmcnt  Id  IbprincwalccTtiflcHtcor 
•tflilavit  riquited  by 


Tbe  special  partner  cannot  be  beld  for  violn- 
tlona  of  Ibe  Statute  by  acts  done  after  tbe  legal 
formation  of  tbe  partnership,  unless  pmved  to 
bave  been  iDteutionai,  or  witb  knowledge  on 
his  part. 

MailitBn  Cminty  Hank  r.  Could,  Van  Ingtn 
T.  WlUlman  and  Singer  v.  E(iiv.  wupra. 

Hecaonol  be  made  tbe  iiciim  of  a  fraud 
practiced  ou  Lim. 

Troubot,  Liiii.  Partu.  p.  12^. 

Mr.  JobD  E.Paraoiia.wiibiftMra.  Stem 
A  Uf  era,   for  respoiideuU; 

11  a  apcclil  partnership  la  not  created  ns  pro- 
vided by  sLnlule  tt  does  not  exist;  end  if  busi- 
ness is  done  il  is  done  by  tbe  members  as  gen- 
eral partiieis. 

ai.urp  V.  Hvtdiinton,  1  Cent.  Rep.  717,  100 
N.  Y.  533:  Boieeu  v.  Argall.  24  Wend  406; 
AbeudroUi  v.  Van  Dolaen.  131  U.  S.  66  (83  L. 
«d.  57);  Hariiaud  v.  Chace,  SS  Barb.  283:  /■-»■ 
mi$  y,  Uot/t,  20  Jones  Ac  8.  S't7i  Firit  "^at. 
Bunk  Y.  Link.  83  N.  Y.  S.  R.  1»1. 

Where  tlie  pal tnerablpia  renewed  there  must 
be  a  declaration  that  at  the  beginning  of  tbe 
renewed  period  there  is  at  tbe  nab  of  the  busi. 
'nciia  tbe  desi;iuaied  atnount  of  speciiil  capital, 
and  that  the  fact  shall  coiieiipQud  with  tbe 
juiienii'ni:  othernise  the  contract  of  tbe  biisi- 
uesa  would  operate  as  a  fraud  on  third  parlies 
wbicb  Ibe  law  will  not  allow. 

liacktU  1.  StaiiUy,  115  N.  Y  625. 

Rolh  Ibe  purpose  of  tbe  Statute  and  Its  lan- 
guage show  that  the  neccasily  for  an  affldavit 
upon  a  renewal  la  that  information  may  be 
given  about  tbe  sppcial  capital.  There  isio  be 
«  present  affidavit;  it  must  twear  to  tbe  present 
condition  of  tbe  capiltU. 
4UK.A. 


Durant  v.  AlendriAK,  6S  N.  Y.  143;  .ilndrvw* 
T.  ScUa,  10  Pa.  47;  Ua^doOc  v.  (JrinntU  Mfg. 
Corp.  1  Cent.  Rep.  360,  JOB  Pa.  372;  Uneueaner 
T.  SlasU,  84  Md.  4(W. 

Mr.  Colgate  is  reaponsiblefor  tbe  statement  of 
tbe  ceriiBcAle  and  atftdavit.  If  tbey  were  truo 
be  is  protected.  If  tbey  were  not  true  be  Is  not. 

Continental  Bank  V.  2iationat  Bank,  60  N. 
Y.  575;  Manufaeturert  A  T.  Bank  v.  narard, 
80  N.  Y.  228;  Van  Ingtn  v.  Whitman,  62  N. 
Y.  51B. 

In  tbe  casea  where  the  courts  have  etriven  to 
protect  a  apeciel  partner  Ihe  objection  relied  up> 
on  to  make  him  a  general  partner  was  lecbni* 
cal. 

Maditon  Omtnty  Bank  t.  Qmild.  S  Rill,  809; 
Johntan  V.  MeDanald,  3  Abb.  Pr.  200;  &?ve» 
V.  Anall,  24  Wend.  496;  Lag/  v.  Lock,  5  Daly, 
46;  Laioranee  t.  Mtrrifield,  10  Jones  &  8.  88, 
affirmed,  7B  N.  Y.  590:  Metropolitan  Xat. 
Bank  v.  Sirret,  97  N.  Y.  83<>;  ManJiaUan  Co. 
T.  Lnivibeer,  II  Cent.  Bep.  829,  108  K.Y.  878; 
Manhittan  Co.  t.  PhiUipi,  18  Cent.  Rep.  624, 
lOe  N.  Y.  H83. 

Here  tbe  claim  is  Bul)slantia!,  and  in  suck 
caaea  tbe  court:'  have  ri^ridly  enforced  the  li»' 
bililr  of  a  special  partner 

Batiland  ».  Cliaee.  88  Barb,  S83;  Argall  r. 
J^iEA,  3  DenIo,486;  Bulkltf/Y.  .Varkt.l^  Abb. 
Pr.  454;  Been  v,  Eeynoldt.  11  N.  Y.  97;  Tait- 
Riper  v.  Popvenhauien,  48  N.  Y.  68;  Van  la- 
gea  v.  miCman.  62  N.  Y.  518:  Mavinn  v.  Lata- 
renee,  18  Jones  &  S.  285;  Durant  v.  Abendroth, 
69  N.  Y.  148,  97  N.  Y.  132;  iMmi*  v.  Boj/t, 
20  Jones  &  B,  2b7:  Benedict  &  fl.  Mfg.  Co.  t. 
BiiteAinion,  2]  Jonea  &  S.  486;  Man/fittan 
Co.  Y.  WtHip*.  la  Cent  Hep.  834.  l09  N.  Y. 
88S;  Henneueu  v.  Farrelly.  IS  Daly,  468; 
Sharp  V,  Ujilchinton,  1  Cent.  Rep.  7l7,  100  N. 
Y.  533. 

Mr.  Osorire  A.  Strong,  wllb  Mettrt. 
Martin  A>  Smith,  filed  a  brief  bv  leave  of 
c(jurt  on  behalf  of  a  party  Bimilarly  situated 
witb  respondents. 

Bradtey,  J.,  delivered  tbe  opinion  of  tlw 

The  quealioa  presented  ia  whether  the  de- 
fendant, Colgate,  as  a  special  partner  in  a  lirn- 
ited  partnership,  had  pnitcciion  a>,'ainst  liubll- 
ity.  Wiiboul  the  aid  of  ihe  Statute  u[inn  tbe 
subject,  there  waa  no  relief  for  him  against  Ihe 
iesponsibiliIi(s  of  a  general  partner.  And  to 
reader  it  available  as  an  exemption  from  lia- 
bility, compliance  with  tbe  provisions  of  the 
Slulule  was  essential  in  the  formation  of  ihe 
limited  partnership  and  its  renewal  or  contin- 
uance. The  view  of  the  trial  couK  ugion  tbe 
evidence  waa  that  it  was  legally  nnd  regularly 
formedand  the  contribution  of  flOO.OOO  by  Old- 
gate  duly  made,  whlrb  afforded  lo  him  lbs 
rights  of  a  special  pariner.  and  tbal  tbeflrst  re- 
newal was  effeciuHl;  bul  tbat  the  st:ilement  In 
tbe  certificate  for  Ihe  further  contiLuunce  mad* 
in  February,  1882.  Co  the  effect  that  the  special 
capita.]  remained  wholly  untmimired,  was  falae, 
inasmuch  as  the  firm  waa  then  insolvent,  and 
for  that  reason  the  defendant  was  liable  as  a 
general  partner.  If  the  solveocy  of  the  firm 
waa  essential  to  a  renewal  or  coDlinuBDCe  of 
tbe  limited  partnerabip  and  to  the  ezemptioa 
of  Ibe  special  partner  from  liability  as  a  gener- 
al pBrtoer,  or  If  il  wu  necessary  tot  tbat  pur- 
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Fifth  Atbnub  Bank  t,  Coloatk. 


pow  to  embrace  in  the  certificate  a  sta'emeiit 
tmlymade  of  tbelbeo  actual  condition  of  such 
capital,  tbe  recorery  mast  be  Buetaioed.  Tbe 
CODclusioQ  was  fair);  required  tbat  the  Arm 
was  Ihea  imolrent  in  fad,  alihough  it  did  not 
M  appear  b;  tbe  books  of  tbe  firm  or  by  any 
JDforniBlioD  wbicb  Ibe  apecial  partnpr  bad  ob- 
lained  from  the  balance  sheets  fumisbed  him 
or  otbtrwisp. 

Tlie  qiieHlioQ  becomes  one  of  conatnictioD  of 
the  titatute,  nblch  prnvides  that  Ihe  certiilcate 
of  formation  Hball  coolatn:  (l!  tbe  name  of  tbe 
Arm  under  wbicb  aucb  parlDersbip  la  to  be  con- 
ducted; {2)  the  i^eneral  nature  of  tbe  busjnees  iu- 
teDded  to  be  Iran^acted;  (3)  tbe  namesof  all  the 
KeQfral  and  special  partners  Interested  tbeiein, 
disIiDguishinewliichare^ueralaDil'whicli  are 
■pL'ciuI  partners,  and  Ibeir  respective  places  of 
Tetirience;  i4)  the  amount  of  cai'itai  wbicb  eacb 
•peciul  partner  abnll  have  coutrilmted  to  tbe 
common  stock;  (S)  tbe  period  at  wbicb  Itae 
partnerabip  is  to  commence  and  Ibe  period  at 
wbicb  it  wil]  terminate.     STlev.  8(at.  704,  ^i. 

Tbe  certiilcate  shall  be  Dcknonledged,  certi- 
fied, filed  and  recorded.     Id.  ^  S. 

And  with  il  abail  be  filed  an  affidavit  of  one 
of  the  gieneral  partners,  staling  tbAt  the  sums 
•pecifled  la  tbe  certificate  to  bave  been  con- 
tributed by  each  of  Ibe  special  parlnera  to  tbe 
common  stock  have  been  actually  and  in  good 
faith  paid  in  cash.     Id.  705,  S,  7. 

And  il  is  further  provided  tbat  "nosuchpart- 
neisbip  shall  be  deemed  to  have  been  formed 
until  a  certiScate  abail  bave  been  made,  ac- 
knowledged. Sled  and  recorded,  nor  until  an 
•fBdavit  shall  bave  been  filed  aa  above  din^cted; 
and  if  any  fiilsealatenient  be  made  in  sucb  cer- 
tificate or  affidavit,  all  Ihe  persona  intert«icd 
in  sucb  parlnetsbip  abail  be  liable  for  all  tbe 
-en .^aHements  thereof  twgeneral  partDeis,"     Id. 

Then  follows  provision  for  publication  of  no- 
tice.   Id.  s  e. 

Tbus  far  tbe  provisions  of  the  Statute  appar- 
ently bave  Telatioii  to  tbe  formation  of  a  lim- 
ited parincrsbip.  It  Is  further  provided  that 
"every  reneival  or  continuance  of  sucb  parl- 
aeraljip  beyond  tbe  time  originally  fixed  for  its 
duration  eball  be  certifieil,  acknonledged  and 
recordfd,  and  an  aflidavil  of  a  general  partner 
be  mads  and  filed  end  notice  Riven  in  tbe  man- 
ner herein  requirid  for  Its  orijiinal  formation; 
•nd  every  Eucl]  parlnersbipwLii^h  abail  be  oth- 
erwise rpnewed  or  continued  abail  be  deemed  a 
general  partnership,"    Id.  §  11. 

This  is  Ihe  only  provision  for  the  renewal  or 
continuance,  and  in  It  mus'  be  found  wbaiever 
is  essential  to  Ibe  exleneinn  of  tbe  existence  of 
tbe  partnerabip  beyond  the  period  origimilly 
given  to  it.  The  evidence  of  the  reriewnl  or 
coDlinuanc«  must  be  fumiabed  In  tbe  same 
manner  as  that  of  ilsformnlion.  Tbe  same  for- 
mality must  be  oliserved.  And  because  tbe 
last-njcntioned  peclinn  doea  not  contain  within 
itself  tbe  requifiiesof  tbe  certificaieand  aflida- 
vil, reference  must  be  bad  to  gtj  4  and  7,  in 
which  appears  tbe  manner  of  the  formation  no 
fur  as  lelales  to  tbe  ceriificate  and  affidavit, 
Tbe  provisions  there  must  be  followed  in  tbe 
renewal  or  continuance.  Tbe  only  thing  essen- 
tial to  be  considered  bei«  bas  relation  to  the 
■pecial  capital.  It  is  provided  in  §  4  that  the 
certificate  sball  contain  a  atatemeut  of  tbe 
9L.aA. 


appear  by  the  aitUlavit  tbat  thearaoutitsosneo- 
ilied  In  the  certificate  bas  been  actually  and  in 
gooii  faith  paid  in  cash. 

Tbe  inquiry  arises  wbelber  the  statement  in 
the  ceriificateand  affidavit,  or  in  eilberof  tbem, 
tbat  Ibe  special  capital  remained  unimpaired, 
was  essential  to  the  renewal ' 
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pressed  it. 

the  Statute,  nor  is  it  necefisarily 

nitbin  Its  import,  Tbe  mauner  iu  wbicb  tbe 
renewal  is  to  be  represented  Is  tbat  required  la 
form  the  partnership  originally. 

The  evidenceof  tbe  laller  ism  the  ceriificate, 
affidavit  and  proof  of  publEcalion  of  noitce,  all 
of  record,  Tbe  orimnal  oertiGcale  stales  the 
amount  of  capilal  mliicb  has  been  contributed 
hy  tbe  special  partner  to  tbe  common  stock, 
and  tbe  affidavit  declares  that  the  amount  so 
certified  has  been  in  good  faitli  paid  lo  cash. 
Tbe  repetition  of  tbowslatementain  thecertifi* 
cale  and  affidavit  of  renewal  or  continusuce 
would,  in  tbat  respect,  seem  to  be  a  litcial  com- 
pliance witb  Ibe  fitatuie.  at  least  in  form.  In 
tbat  sense  the  manner  ot  doing  it  was  tbe  same 
as,  or  like,  tbat  provided  for  tbe  creation  of 
tbe  partnernhlp;  and  in  that  view  no  statement 
of  the  condition  of  thecapilal  at  tbe  lime  of  re- 
newal or  continuance  would  be  deemed  easen- 
lial.  But  il  is  contended  on  tbe  part  of  tbe 
plaintiffs  Ihat  something  must  appear  In  the 
papers  requin^  for  the  continuance,  to  show 
that  the  capital  is  then  unimpaired,  else  tbe  re- 
quirement of  tbe  ceriificate  and  affidavit  is  in 
thul  respect  useless,  and  can  serve  no  beneficial 
purpose  by  way  of  ioforination  to  tbe  tbcn  and 
future  creditors  of  tbe  firm,  or  those  dealing 
with  il.  The  purpose  of  this  provision  of  Ibe 
tilaluteisnot  iliat  anew  paitnereliipbe created, 
but  thul  one  already  existing  may  be  continued; 
tbat  its  life  may  at  tbe  0|ition  of  the  partners 
be  prolonged.  No  new  capital  is  to  be  con- 
tributed by  tbe  special  partner.  His  ri&bt  and 
relation  as  such,  so  far  as  tliey  arc  dcoendent 
upon  cspiiai,  are  supported  by  tbe  conttibuiion 
made  by  bim  in  tbe  ouleet.  Tbere  may  be  rea- 
sons tor  tbe  denial  of  tbe  right  lo  renew  or  con- 
tinue tbe  partnership,  unless  the  capilnl  remains 
intact  sua  uiiltss  the  evidence  of  it  befurninbed 
by  the  record  required  to  be  made  of  the  re- 
newal, and  tbe  contrary  may  not  be  wholly 
without  the  cbiim  of  rational  contention.  But 
wliicb  view  has  the  support  of  the  better  rea- 
son or  would  be  produi  live  of  tbe  belter  rule 
applicable  to  It  under  all  circumstances,  is  not 
now  tbe  subject  of  en n -.id e ration  furtlier  than  . 
it  may  have  a  bearing  upon  Ibe  question  of 
construction  of  tbe  tSlatuie,  If  it  ia  not  rfr 
quired  by  tbe  Statute  that  the  fact  be  made  so 
to  appear  by  tbero,  the  statement  in  tbecerliS- 
caie  and  afndavit  that  the  capita)  remained  un- 
impaired would  seem  to  bave  been  surplusage, 
end  Ihe  fact  that  il  was  not  so  was  unimport- 
ant for  tbe  purpose*  of  tbe  question  here,  un- 
less ibe  effectual  renewal  or  continuance  of  the 
limited  parlnersbip  was  dependent  upon  the 
capital  Inen  so  remaining. 

It  may  be  observed  tbat  the  provUton  of 
g  8  declarinf;  Ibe  effect  of  any  false  statement 
relates  only  to  the  certificate  and  affidavit  made 
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on  the  oritrlnal  formattoD  of  the  partnership, 
tnd  tbal  there  aeeniB  to  be  no  provision  of  that 
cbnrectec  applicable  to  the  proceciilDgs  taken 
for  tlierenewal  OTcniiT!niianc«.  But  Kliiitever 
thp  Statute  illrects  to  be  done  U  essential  to  ac- 
compliab  it  without  reference  to  the  exUleDce 
or  vant  of  any  penal  provi>'ion,  as  all  Ibe  rights 
and  piivilegea  qualifying  the  oblicatlona  and 
linliilities  incidcDt  to  a  general  partnership  ac- 
cording lo  the  commoQ  law  or  laif-mrrcbant 
ere  whoUy  derived  from  the  Statute,  which,  for 
tbeir  support,  must  be  aulistanlinlly.  Id  all  re- 
spects, observed.  Hati'and  v.  Chaee,  89  Barb. 
S83;  Wiorp  Y.  HvtehinMn.  100  N.  Y.  633.  1 
Cent.  Rep.  717. 

And  Ibis  fn  (he  fonnation  of  the  pnrtDerehip 
Is  not  satisfied  by  the  auftlcicnCT  of  the  certtU- 
cat«  and  alBdavit  wiih  the  requisite  nolicc,  but 
ttie  esEeotiEil  facts  upon  which  lUey  purport  to 
be  founded  must  exist  and  be  truly  stated  Id 
them  to  Elve  efllciency  to  Ibe  statutory  partner- 
ihip.  Van  Inset  v.  Wliilmaa,  62  S.Y.  613; 
Jhirand  v.  Abetidroth,  SS  N.  Y.  148. 

The  ODiy  provision  for  the  contribution  of 
copitaJ  by  tbe  special  partner  ia  found  in  ^  3, 
whicb  provides  that  it  be  made  "in  actual  cash." 
This  bos  rel^ilion  to  the  fonnatioa  of  the  part- 
niTship,  and  contribulion  of  capltnl  at  any 
other  lime  or  during  ila  continuance  ia  not  only 
not  provided  for,  but  by  §  13  it  ia  declared  (bat 
every  alteration  "in  tbe  capital  orabares  there- 
of conirtbutL'd,  held  or  owned,  or  to  be  con- 
tributed, held  or  owned  by  any  of  tbe  special 
partners,"  shell  be  dfcmed  a  dit.wlutioD  of  the 
partnership.  TheconiiibuiioD  of cnpital,  there- 
fore, by  wbich  the  Interestot  the  special  part- 
ner Is  represented  diirlog  the  time  of  Ibe  cod- 
tiouance  of  tbe  pnrtneisliip  Is  uncbangeahly 
fixed  by  that  made  on  its  formation.  lAne- 
vieaveT  v.  SlofiU,  S4  Md.  46S. 

And  this  capilnl  is  guarded  against  tbe  act 
of  ibe  special  Diuini^r  by  statutory  Inliibilton  of 
Its  nitbdrawal  (^  IS),  and  by  tbe  penalty  if  it 
I>e  so  witlidrawn  hy  >ilm,  wholly  or  partially, 
durine  Ibe  continuance  of  tbe  partnership,  that 
his  relation  and  protection  as  such  cease,  and 
be  becomes  a  general  pnriner.  BvUfey  v. 
MarkM,  15  Abb.  Pr.  4^4;  Bc,:ri  t.  Seynoliit,  11 
M.  Y.  07. 

The  renewal  or  coctlniiarce  provided  for 
operutea  as  an  extension  for  the  dfMgn:ited 
period,  a  mere  continuance  of  the  life  fur  tliat 
time  of  the  onutnallv  formed  partcerhlilp,  and 
In  practical  effect  is  tbe  aanie  aa  If  such  (Ime 
liad  been  embraced  wllbin  the  term  of  the  ori;;- 
inal  furmation.     I'roubal,  Lim.   Farm.  §  122. 

This  was  evidently  the  purpose  of  the  Stat- 
ute, and  the  renewal  or  continuance,  no  f ar  aa 
.  wi«ct»  the  reference  to  the  special  capiinl.bas 
reluiion  only  to  tbiit  wblcb  naa  orlcinnlty  con- 
tributed; and  the  proceeilingahnd  to  extend  the 
time  of  existence  are  aEsu  ranee  that  nothing  has 
been  done  to  defeiil  the  right  of  renewal  and  of 
the  protection  of  the  special  partner  as  auch. 
If,  however,  it  be  requisiie  lo  a  renewal  or  con- 
tinuance that  it  l>e  niude  lo  appear  in  the  cer- 
tilicat«  and  afllduvit  that  Hie  capital  remains 
nnimpaircd.  It  lollowsthat  unleas  the  capital  so 
remain  the  existence  of  tbe  partnership  cannot 
be  exlcuded.  The  consequence  of  such  re- 
o  protect  Ibe  special  partner  agaii 


to  permit  the  business  to  proceed,  bnt  bis  safs- 
ty  would  iDe  only  in  an  immedpsie  liquidattoo. 
The  books  of  Ibe  firm  would  not  necegsarily 
afford  bim  accurate  or  full  informntion  of  ilt 
Bcnial  financial  condition.  Nor  would  Ibeap- 
pearaucce  of  tbe  ability  of  tbe  debtors  of  the 
firm  ID  pay  be  any  prolecticg information, if  It 
turned  out  that  they  were  at  the  timelos'ilvenL 
While  he  may  examine  in(o  (he  state  and  proj;- 
resa  of  the  partnership  ooncert^n.  auu  mar 
"negotiale  sales,  pu rebuses  and  oilier  business, 
subject  to  the  approval  of  a  ^neral  partner,  he 
shall  not,  except  as  so  provided,  tranaast  any 
business  on  acnuut  of  the  partnership,  nor  be 
emploj-ed  forlhat  purpuse  aa  agent  or  olber- 
wixe  wltlioui  being  subjected  to  the  linbilltlei 
of  a  general  partner.  2  Rev.  Btat.  76S,  i^  17,  ae 
amended  by  Laws  I8J7,  chap.  414. 

He  therefore  must  rely  mainly  upon  Ibe  in- 
formation be  may  obtain  from  the  books  and 
the  general  partners  abuul  the  condition  of  the 
firm  at  any  lime  during  its  eiisicnce.  Ttie  sit- 
uation in  tliat  rpspcci  of  a  special  partniT  maj 
be  well  illustrated  by  wliat  appears  In  tlu^case. 
He  bad  nothlna  to  do  with  the  busincKs.  He 
was  furnlshea  annually  with  balance  sheets 
taken  from  tbe  books,  showing  what  T)"rporli»l 
and  aa  llien  appeared  to  be  the  flnancini  condi- 
tion of  the  firm.  The  statement  turnis'^'  d  him 
near  tlie  time  of  (be  renewal  oraiwut  tin'  I  at  of 
March,  1883,  represented  Ihe  firm  as  -^jlvent 
witb  a  balance  of  over  $350,000  to  tbp  credit 
of  tbe  general  and  apecial  partners.  Tliia  was 
tbe  situation  appearing  on  the  books.  The 
special  partner  hnd  done  notbingto  Irai^iir  the 
capital.  Tbe  dcficiencj  in  value  of  ilie  bflU 
receivable  and  accounis  among  the  assets  of  tbe 
firm  placed  it  In  a  state  of  insolvency.  These 
facia,  of  themselvea,  are  of  no  momenL  They 
are  referred  to  by  way  of  illuairation  of  the 
embarrassment  to  a  special  partner,  wbirh  may 
Btleiid  tbe  continuance  of  a  partnership  lieyond 
tbe  term  originally  dei^ignated,  if  the  capital 
most  remain  unimpaired  to  permit  it.  nnd  aa 
bearing,  if  any  it  may  have,  upon  the  construc- 
tion of  the  Statute,  ll  Isurged  that  the  ceitifl- 
cale  and  a  IB  Javll  required  to  renew  or  continue 
must  have  been  intended  to  speak  of  ttc  situa- 
tion as  of  the  time  (bey  are  made,  and  ibnt  tbe 
statu  toiy  adoption  o(  the  manner  of  ceriifyinf 
and  verifying  the  original  formailon  as  the 
method  of  doina  It  must  iw  taken  hs  ,i;iplica- 
ble  mvtatii  tnvtandi*  to  the  renewal  or  .-ontiB- 
nance.  This  may  be  properly  so  In  Ibe  for- 
mality of  disfinguisliiiigit  from  tbe  creation  of 
Ihe  iwriTicrship.  But  a  subsianlial  diirerence 
would  be  a  departure  from  tbe  maninT  pre- 
Hcrlbcd.  It  is  no  more  essential  to  ad  I  any- 
thing not  wiihln  tbe  provisions  of  the  tiitatuie 
than  it  Is  pennissible  to  omit  snrtbinz  within 
its  provisions.  The  manner  aid'ircctcd  of  cer- 
tifying and  vi-Hfung  import!  subatanlial  uni- 
formity nltb  Ibat  rigiiired  by  §S  4  and  7,  and 
not  necessarily  anything  more.  Truuhat,  Lim. 
Parm.  g  110. 

[f  the  purpose  of  the  requirement  to  acconi- 
plisb  Ibe  cuutiuitance  was  lo  inform  the  future 
creditors  of  the  firm,  or  those  dealing  v.-ith  it, 
i  then  financiid  condition,  tbe  Le^Ulataie 
signally  failed,  in  the  language  employed,  to 
express  such  intent.  Tbe  only  reference  made 
lo  capital  ia  the  Statute  Is  that  relaltn;;  to  its 
contribulioD  and  amount  ai  of  the  time  of  tbe 
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fonnadon.  And  Ott  cooMqueoces  upon  tt  of 
the  bazatde  of  tbe  trade  lo  which  the  c»pital 
taxj  hare  bero  exposed  Id  tbe  biisinem  of  Uie 
parinerahlp  does  not  seem  b;  the  Statute  lo  be 
mftde  the  subjecl  of  Information  to  be  furnished 
by  tbe  cerlJticBie  sod  alfldavii  essential  lo  the 
continuance,  and  they  Id  not  cootainioi^  any 
teference  to  the  then  condition  of  the  capitiil 
cannot  operate  ai  a  frand  npon  the  creditors 
anymore  iban  that  ton  hichiliecrediioTBmi^ht 
be  iiibjectcd  Id  (be  midai  of  an  unexpired  term. 

If  It  hnd  been  nilbm  tbe  legislative  purpose 
thai  such  further  inforinatiOD  be  fumisbed,  it 
may,  and  seems  thai  it  would.  In  some  maDoer 
have  been  so  lodicaied  in  tbe  Statute.  And  to 
■ay  thai  it  was  within  its  contemplation  that 
the  papeta  mnde  to  continue  (he  partneTship 
must  import  Uiat  the  special  capital  remains 
nnimpaired,  and  if  not  so  no  conlmuaoce  of  it 
can  be  eflectunlly  had,  requires  an  implication 
not  warranted  by  anv  Jangua^  of  the  Slaiute. 

In  Meiropolitan  Aat.  hank  v.  Strret,  97  N. 
T.  820,  no  Htaiement  to  that  effect  was  con- 
tained in  tbe  certificate  or  affidavit  of  renewa] 
or  continuance,  and  tbe  court  held  that  the 
certificate  stated  all  tbe  facta  required  to  be 
Stated  by  the  4tb  section  of  the  Statute.  The 
court  there  did  not  consider  tbe  question 
whether  it  waa  i-snenLial  toarenewal  or  contin- 
uance that  the  cnpllal  shotild  then  remain  un- 
impaired. It  may  lie  asaumed  that  the  contin- 
uance as  well  as  iU  Former exisiencemusl have 


which  soslaina  its  pioperlycontlnued 

It  is  argued  Ibal  tbe  Statute  has  witbin  its  pur- 
pose an  unexpressed  meaning  which  should 
govern  its  conatruction.  Upon  Ibal  subject  it 
may  be  said  that  wlien  there  isobscurity  in  tbe 
words  used,  or  If  tbe  langUHge  employed  does 
not  completely  express  the  evident  purpose  of 
a  statute,  the  legislative  intent  may  be  sought 
for  in  it-i  title  or  in  the  cause  or  neceraity  for 
making  it,  and  effect  driven  as  within  ita  mtan- 
ing,  allliough  not  within  the  letter  of  the  atat- 
ute.  Aopf*  T.  Utxn  Int.  Oe.  IQ  Johns.  858, 
S80. 

But  the  tntentioQof  tbe  frainers  must  first  be 
sought  for  In  tb«  tanguxge  used,  and  if  tbat  \% 
free  from  ambiguity  sqcT  has  a  plain  meaning 
it  will  be  presiiined  to  exprea^tlieir  intent,  and 
there  ia  no  occasion  to  go  further  for  inierpre- 
tation.  The  lanituage  of  a  stutute  should  be 
given  its  natural  and  obvious  import  The 
court  cannot  correct  errors  or  cure  supposed 
defrcis  in  lei^Ialion.  UvCliukeyy.  OromaeB. 
11  N.  Y.  698:  Jo/iaioi  t.  Iludton  B.  R.  (lo.  49 
N.  T.  450,  482;  BenUm  t.  Wiekinifi,  M  N,  Y. 
S.'S:  Bdl  V.  Nat  York,  1  CeoL  Hep.  303, 100 
H.  Y.  144. 

There  does  not  seem  to  be  anything  In  the 
Statute  tn  quclinn,  or  in  its  apparent  purpoxe, 
to  warrant  the  conclusion  tbat  the  intent  of  its 
maken  whs  to  deny  coaparlnersliipconstiluted 
in  pursuiince  of  It  the  right  to  continue  its  ei- 
i'teoce  unless  the  capital  remained  undimin- 
ished, or  that  lis  conauion,  other  than  by  ref- 
erence to  the  capital  orii^ioally  contributed, 
must  easenlially  be  ceriifitkl  or  represented  in 
tbe  papers  upon  which  the  continuance  Ls 
founded,  Whde  such  reslriclion  might  wisely 
be  spptjed  to  stay  specuhilion  on  exhausted 
capital.  It  mar  ^  *Be&  Uial  such  a  rule  might 


have  the  effect  to  force  a  partnership  into 
liquidation  at  much  sacrifice  as  a  precautionary 
means  for  the  protection  of  a  special  partner. 
In  some  of  tbe  States  tbe  slaiuCea  require  % 
statement  to  be  made  un  renewal  of  the  part- 
nerehip  of  the  condition  of  the  capital,  and  in 
many  of  them  the  atatuies  are  similar  in  that 
respect  lo  ours.  Tbe  right  to  form  limited 
parinerfihipa  was  first  introduced  into  this  Stal« 
bychapteT244or  Laws  of  1822,  which  required 
no  certitlcBie,  but  provided  for  a  r^istry  of 
substantially  tbe  requisites  of  tbe  certlficat* 
now  required,  and  followlnif  in  that  connection 
was  tbe  provlsiODtbat  "  all  renewals  or  coniio* 
uancesof  partnerships  shall  be  registered  in  liica 
manner."  g  7. 
And  bythe  next  section  It  waa  provided  that 


the  amount  of  the  si 

The  main  featurea  there  were  subalanttallf 
the  same  as  they  are  in  tbe  Revised  tjtatnie^ 
But  tbe  provisions  of  the  Act  of  1B33  may  ba 
so  construed  as  not  to  have  required  an  affidavit 
on  renewal  or  continuance.  In  the  present 
Statute  the  words  "oerliBed.  acknowledged 
and  recorded,  and  an  afRdavit  of  a  general  parV 
ner  be  made  and  filed,  and  notice  Kiven  in  tb* 
manner  herein  required  for  Its  onj^inal  forma- 
tion." are  sut«tituted  for  the  method  provided 
in  tbat  respecl  by  ibe  prior  Act.  Then,  aa 
now,  there  was  no  qunllflcation  of  tbe  right  to 
renew  or  continue,  founded  upon  the  remain- 
ing condition  of  the  special  capital  provided  by 
the  Btattite.  But  it  was  then  Riven  the  sam* 
protection  aa  now  against  tniraluence  ol  Um 
special  partner  with  IL 

It  has  been  suggested  thai.  In  the  view  taken 
here,  an  a£Bdavit  could  serve  Do  important 
purpose  on  renewal,  as  It  would  furnish  no  In- 
formation not  before  given  by  tbat  filed  on  th« 
formation,  and  therefore  the  appearance  in  H 
of  something  further  was  contemplated. 
While  It  Is  not  seen  how  tbe  implication  con- 
tended for  can  arise  from  that  cause,  it  may  be 
assumed  th^  the  certlficaiion  and  verification 
as  directed  mi;;bt  be  treuted  as  assurance  thai 
tbe  capital  onginallyeoDtrjbutedor  an^  part  of 
it  had  not  been  withdrawn  by  tbe  special  part- 
ner, since  those  are  by  the  Statute  made  the  e^ 
eential  facta  to  support  the  continuance  of  lb* 
pBTioersblp,  and  the  only  ones  in  respect  to  tbe 
capital  provided  for  by  Ibe  Statute.  There  !• 
nothing  in  the  revisers'  notes  lo  Indlrate  any 
design  to  produce  any  substantial  modification 
in  that  respect  of  the  provisions  of  the  prior 
Statute  (8  Rev.  SteL  Sd  ed.  6081,  which  may 
properly  be  referred  to  In  construing  the  revia- 
ion.  McDonald  ■r.  Uoeey.  110  U.  S.  eiSmU 
ed.  3691.  100  U.  S.  006I2B  L.  ed.  631];  WaUr- 
ford  dt  W.  Tump.  v.  Ft^pU.  9  Barb.  181. 

This  sys!fm  of  partnership  was  at  an  early 
day  adopted  In  contiuentnl  Europe,  and  became 

Ert  of  the  modern  civil  law.  And  OhnneeUor 
!nt  informs  us  tbnt  tbe  provisions  of  our 
Statute  upon  this  subject  "  have  been  taken  in 
most  of  the  essential  points  from  tbe  French 
regulations  in  ilie  Cummetcial  Code;,  and  it  ia 
the  first  instance  in  the  history  of  tbe  legislation 
of  New  York,  that  I  he  statute  law  of  any  other 
country  than  tbat  of  Great  Britain  hu  beei 
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clcself  Imllaled  and  adopted."  8  Kent,  Com. 
Htt. 

By  reference  to  tbe  Freocb  Code  it  la  seen 
that  the  conliDUftDceof  a-  parlaeiahip  beyond  Ita 
prior  desigoated  term  rcquiretl  auihenlicatlon 
according  to  the  same  forma  as  for  fta  creation, 
and  tbf  V  were  e$senii»1ly  to  be  observed  for  Its 
BccoiriiliBbment.  Tbe  poUcj  of  Ibbi  law  was 
to  bring  into  trade  and  commerce  funds  of  those 
not  inclined  to  engage  in  that  business,  who 
were  disposed  to  futnish  capital  upon  such 
limited  liabilil;,  with  a  Tiew  to  tbe  share  of 
profits  which  might  be  eipetted  to  result  to 
tbcm  from  its  use.  And  the  fact  (hat  tbe  taw 
bas  t>ceD  In  operation  in  this  t4tat«  for  nearly 
•evenly  years,  and  bas  been  adopted  inmost  if 
not  all  the  Slates  of  the  Union,  indicates  that  it 
is  deemed  to  have  ivs  adTaoiap:e3,  and  that  it 
•errea  a  purpose  coneistent  wiih  the  public 
welfare.  It  is  entitled  to  s  reasonable  con- 
struction for  tbe  protection  of  tbe  special  part- 
ners as  well  as  others  that  tbe  Statute  In  Its  de- 
sign may  be  rendered  effectual.  Van  iiiper  r. 
Rpjxnhavmn.  48  N.  Y.  78:  Maiihaltan  Co.  t. 
Laimbeer,  108  N.  Y.  fi7b,  583,  11  Cent.  Rep. 
839. 

There  seems  to  be  btit  very  little  adjudication 
bearingupoDtbeqtieslioD  under  conMderalion. 
Id  liouislnna  the  Statute  provides  that  "  the 
prorogation  whirh  may  be  agreed  upon  be- 
twepn  the  parties  shall  be  made  and  proved  in 
tbet^ame  manner  as  the  contract  of  partnership 
Itself." 

In  Arnold  v.  DiinjiVwr,  BO  Fed.  Rep.  898,  the 

Siesiiotj  arose  wLellier  the  prorogation  which 
e  partners  aoiicht  to  make  nns  eScctunl  to 
continue  the  existing  parlnersliip  inaamucli  as 
tbe  special  capital  had  Lieeu  iiti paired  and  the 
lieoeral  partner  WHS  iDFolveut.  Tbeaction  was 
there  by  creditors  of  the  firm,  who  alleged  that 
they  were  induced  by  the  renewal  of  ibe  part- 
nership to  give  it  credit;  and  the  relief  sought 
was  that  ttie  special  partner  should  advance 
sulfldent  to  make  up  the  amouul  originally 
contributed  by  him.  The  court  held  that  the 
renewal  or  continuance  was  not  tbe  creation  of 
a  new  partr.crKbip.  but  an  extension  of  the  one 
before  then  exisiiug;  and  that  the  special  part- 
ner had  baKardtid  only  the  amount  coniribnted 
and  WHS  uot  liable  to  do  more.  The  determi- 
nation of  that  case  was  to  the  eUect  Ihat  the 
diminiittou  or  impairment  of  ihe  capital  was 
not  in  rhe  way  of  tbe  renewal  or  continuance 
of  the  pnrlneishlp. 

In  liaddotk  v.  OrinnfU  Mfg.  Corp.,  109  Pa. 
876,  I  Cent.  Rtp.  86tt,  there  was  no  new  cer- 
lifirnle  making  any  rcfernice  lo  the  spicial 
capital,  but  ilie  ailidHvit  elated  tbe  amount 
originally  contributed  and  thai  it  reninined  in 
tbe  ci>inmon  stock.  While  it  appeared  by  Ibe 
certificate  and  afflcfavll  made  on  the  formalioii 
that  till'  amount  had  b«en  yaid  in  cash,  there 
8  L.U  A 


was  nothing  In  elthei  the  agreement  for  renewak 
or  tbe  alSdavit  then  made  that  the  contribution 
was  made  in  cash.  The  court  held  that  th» 
affidavit  was  insuttlclent  to  support  the  ct 


liability  of  the  special  partner  was  that  of  ». 
general  partner,  for  the  reason  that  it  was  not. 
stated  in  what  abape  the  capital  remained, 
whelher  "In  cash,  in  merchandise,"  oi  was 
repreaented  by  "bad  debts,  a  marain  In  stock 
or  speculation  in  real  estate,"  and  added  the  re- 
mars  that  "tbe  creditors  are  entitled  lo  know 


It  may  be  observed  that  while  the  provisioit 

of  the  Pennsylvania  Statute  relating  to  renewal 
or  continuance  is  tbe  same  in  that  respect  as  in 
this  State,  it  is  different  in  relation  to  the  naturw 
of  capital  fumisbed.  There  the  contribution 
may  be  made  in  cash,  goods  oi  mrrchaDdise, 
and  when  made  In  goods,  tlieir  nature  and  valu» 
shall  be  fully  set  forth  in  tbe  certificate.  The- 
view  expressed  fn  the  opinion  In  lliat  case  wna- 
to  the  effect  ttiat  the  affidavit  should  give  B9  full 
Information  upon  the  renewal  as  upon  the  orig- 
inal farmalion,  and  Ihat  when  renewed  or  con- 
tinued the  partuei^bip  must  be  in  the  samft 
condition,  so  far  as  the  special  capital  iscon- 
cemed,  as  when  originally  formed.  Whil» 
that  view  Is  not  entirely  in  harmony  with  Met- 
TopoliUin  Nat.  Bant  v.  •'^irrel,  and  ia  not 
adopted  here,  it  is  unnecc^^nry  to  say  of  Ihat 
case  more  than  that  it  isdistinfrtii»:ha1jle  fioni 
the  present  one  in  tbe  fact  that  tbe  requisila- 
cenilicale  and  alBdavit  within  the  meaning  of 
the  Statute  were  not  made  for  renewal,  and 
upon  that  ground  tbe  decision  there  made  was 

We  think  Ihsl  the  impairment  of  the  capital 
wiihoDt  the  fault  of  tbe  special  partnerdid  not 
deny  the  right  to  renew  or  continue  the  part- 
nership, noristhestalement  of  the  condition  of 
the  special  capital  In  tlie  ceriilicaie  or  aibdavit 
e.'Lsentidl  lo  eSect  a  renewsL  It  follows  that, 
those  inalrumenla  contained  all  that  was  re- 
quired by  the  Statute  to  accompliali  such  con- 
tinuation, and  whatever  was  in  exccE^sof  it  was, 
for  that  purpOKe,  surplusage.  What  might  ba 
the  consequences  of  aucb  additional  sinii'iiient 
in  the  certittcate.  as  bearing  upon  Ihe  liability 
of  the  special  partner  to  creditors  who  bava 
been  Induced  bv  it  lo  give  credit  to  the  firm,  i» 
a  question  not  here  for  consideration.  Nor  is 
the  question  consiJcred  whether  or  not  the  trial 
court  was  right  in  holding,  as  matter  of  law, 
that  the  contribution  of  capital  was  dulv  and 
in  good  faith  made  by  ibe  special  partner  la  th9- 
formation  of  the  paflnerslilp. 

These  vicns  lend  lo  tbe  conclusion  that  tA* 
ivdgmenti  thovld  be  mwwuf  and  iww  trials 
granted,  cotU  lo  abide  th»  tMnL 
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NIAGARA  FIRE  INBDRANCE  CO.,  Appt. 
(....N.  T. — ) 

I .  A  binding  slip  oontalnlDs  a  memorBiKlum 
to  Identify  the  panin  to  ■  oontraot  of  iniunuioe, 
the  Hubjtwl  niHttpr  and  tli»  princtpsl  tenns  to  tn 
*-  binding  unlil  polloy  to  delivered"  Ea  k  contract 
for  temporary  inauranoe  a  It  blectto  theooodltlons 
ooDialned  In  Iht  ordinary  polloy  In  use  by  the 
company. 

2>  A  Dotlett  to  brokara  )■  a  Kood  potloe  of  s 
ooDcellntioD  of  fnauranoe  obtained  by  tbem, 
where  It  la  gubjeot  to  a  oaodlUoa  that  It  may  be 
termlDBted  by  notice  to  the  "perton  who  pro- 


cured tl 


8.  Tbe  cttnoellatlon  of  »ii  Insni^utee 
policy,  wtilub  provlilce  that  It  may  be  termlu- 
nied  on  notice,  la  ejected  eo  tngtantt  on  notice 
Klveo  In  Bood  faith  by  tbe  lusuier,  if  no. 


New  York  Cii. 
acIioD  broiigbl  to  recoTer  the  aniouni  due  un- 
der an  alleged  policy  of  flie  insurance.    Se- 


Statemeot  by  Andrew*  J.! 

On  ibe  ad  of  September,  188S.  ptalntUb  In- 
Blructed  ccTtain  la'durBnce  brokefs  (o  procure 
iDsuranreon  tbeir  properly.  Tbe  brokert  took 
what  is  kDDWa  ae  a  blodiug  Blip  to  tbe  defeod- 
ant.  nbich  was  accepLed  bj  it  and  nbich  waa 
83  foUunB: 
Pell,  Wallack  &  Co.,  Insurancca,  50  Liberty 

BtreeL 

New  York,  Beptember  3,  1886. 

Tbe  undersigucd  do  tssiie  for  account  of 
Shaped  ^-eumless  Stocking  Co.,  amountB  spec- 
ifled  below  at  oue  and  one  quarter  for  twelve 
months  Trom  Bepteuiber  S,  18b5,  oq  macbioerr 
and  Btotk,  building  No,  8  (as  per  form,  build- 
ing HituBte  RandalT'e  Islaod,  N.  Y.).  This  re- 
ceipt binding  uniil  policv  ta  delivered  at  tlie 
office  of  Pell,  Wallack  &  Co. 
Company.  Amount. 

Ningarft |2,500 

Sun,  England 2,600 

New  UampnLire l.MO 

Buffalo,   German 1,2M 

Sr;,  («•»■ 'w 

T.J.  Temple  ft  Co.,  C. 
Accepted  by  Pollock.     Vallette  for  M. 
Tbe  brokers  upon  receiving  the  binding  slip 

immediately  seol  it  to  tbeir  principalB  In  tbia 
action,  and  it  remained  In  tfaclr  possession  until 
the  day  of  the  Sre. 


Kon— Tirmlnotton  of  etnarad  of  inturanet;  no- 

To  tenuloate  a  ooptmct  of  Iniuranoe  requires 
notice  to  the  assured  or  to  aomeooe  irUo  la  his 
a^ent  to  rcL-eive  such  notice.  Grace  v.  Am.  Cent. 
Ins.  Co.  lOB  D.  8.  wa  iW  L.  ed,  9SE1. 


,t  It  Is  canceled. 


It  dire 
oel  a  puUcy  Infurnia  the  ussuruil  Iba 
who  Ibeieafter  takes  tbo  policy 
ploce  of  buBloesa  to  t>e  Burreodereo,  out  aoea  nut 
ddlvET  It  bei«iise  of  the  assot's  abseuoe,  and  ne- 
BoiiaicB  fur  other  insuranoe  In  place  of  the  can- 
celed [Jill  icy.  such  policy  la  to  be  regarded  as  can- 
celed by  both  parties.  Bopklni  V.  PhiBiiiilas.  Co. 
n  lotru.  3U. 
Where  ■  paro 


eancut  the  risk  or  oLlaln  a  higher  rate:  acd  the 
agent  nua  allerwarda  illachargcd:  and  the  policy 
which  hnd  tieen  written  was  ouuueled  wilbout  no- 
tice to  the  BGBured,— the  company  la  liable  upon  the 


or  In 


a  llreo< 


tolluwInR  year.    Commercial  Unit 
eiutc.  13  Weat.  Kep.  4T,  IIS  Jnd.  BSL 

A  rd  urn  of  a  corrected  policy  to,  and  a  retention 
Of  it  by.  the  InsurBnce  company,  in  pursuance  of 
an  offer,  which  waa  known  to  the  company,  to  re- 
scind the  contract.  Is  evidence  that  the  company 
acceucd  lotbepropo^itlontoresclnd.  QermaoJna. 
Co.  V.  Davis  (Ark.)  OuL  &,  1889. 

Ao  insurance  company  wblcb  has  siren  credit 
fcr  premium  has  do  right  lo  cancel  tbe  polloy  tor 
Bcnpaj  mi  nt  thereof,  except  after  putting  the  In- 
sured In  deAiult  by  Blvlns  blm  penoiuU  noUcc  of 
llie  bileoded  cancellation.  Fajnum  v,  Phceulx 
loa.  Co.  es  CaL  »*, 

An  Inauninoe  company  whioh  has  received  and 
retains  tbe  premium  from  Its  geueral  axont  who  is- 
sued the  polloy  la  estopped  to  set  up  that  Its  rules 
forbid  the  lasulnc  of  policlea  to  the  olasaof  persons 
8URA. 


jvlded  that  an  in- 
sutance  policy  ahould  continue  In  force  froni  tbv 
date  of  eipiratien  until  notice  of  discontinuance. 
Che  aaaured  to  pay  ifrorafa  for  tbe  lime  used,scnd- 
ine  a  obeok  for  an  additional  month's  insuranoe 
was  nntanotioe  of  discontinuance  at  the  end  of 
thntmoiiEh.  Greenwich  Ina.  Co.  v.  Frovldenoe  i 
S.  a  Uo.  IIBTJ,  8.  «!  (BO  L.  ed.  4T31. 

Uniler  a  oondttlon  in  a  policy  that  it  may  be  can- 
celed upon  payment  of  unearned  premium,  tbe  aa- 
aured is  eslupped  toeet  up  the  nonpayment  of  such 
premium,  after  bavlna  Induced  the  company's 
agent  lo  believe  that  oanocllatlcn  was  recoirnlwcl 
by  blm  without  such  payment,  Hopkins  v.  Phreoli 
Ins.  CcauiTo. 

If  a  notice  of  Intentdoa  to  cancel  an  Insurance 
policy  on  account  of  the  nonpayment  of  the  pre- 

Phicnli  Ins.  Cu.  mijra. 

A  policy  given  upon  condition  that  If  nny  of  Its 
lerms  are  violated  by  the  insured  the  Insurer  may 
refund  to  insured  a  ratable  proportion  olthe  premi- 
um for  the  unexpired  (erm  of  the  policy  iilvee  the 
Iniiirers  ihe  option  of  terminating  the  policy  at  will. 
Sun  Fire  Office  v.  Hart,  L.  R.  U  App.  Ois.  U). 

Conditions  In  Sre  policy:  effect  of  breiicb  of.  See 
notu  to  HuFsell  v.  t^Iiir  Itiiplds  Ins.  Co.  (Iowa)  * 
L,  K.  A.  Gat;  FhcBDlx  Ina.  Co.  ▼.  Copeland  (Ala.)  i 
L.B.A.8tE. 


'ntice.  and  paymait  b 


!.  or  tender  of  jntmbun 


Notice  of  CBGcellntlon  of  i"ilicy,  and  actual  pay- 
ment or  tender  of  a  ratable  proportion  of  tbe 
premiums  for  the  uaeiplred  time  Of  the  polloy, 
oanalonesuflloetotennlDatetbeoontraet.  OrtJttr 
r.  New  York  Cent.  Ids.  Oo.  1  Cent.  Bep.  Effi,  KB.  IPff 
N.  T.  111. 


,.oglc 
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The  in  took  place  on  tht  8d  ot  September  ' 
mt  three  o'clock  m  the  afternoon.  On  tbat  day, 
and  al  bsll  past  twelve  o'clock,  the  Company 
tent  to  tbe  brokm  a  Dolitication  that  tbey  did 
not  naot  to  write  tbe  risk,  and  the  brokera 
thereupon  sent  a  bo;  ia  Ibeir  empJoynieol  to 
ascertaia  why  tbe  defeodant  did  not  want  to 
take  the  risk.  He  was  also  iDstrticted  to  tell 
tbe  clerk  in  cbaiee  tbat  tbe  brokers  had  not 
the  bioding  slip,  Dul  would  try  to  replate  tbe 
risk  tbat  afierooon;  and  when  tbe  bo;  came 
back  be  sa)d  all  right,  and  the  broken  there- 
upon tiled  to  get  Ibe  Insurance  eliewheie, 

J/«««ri.DeForert&Weeka,foi  appellant: 

The  law  will  impi;  the  coatraci  ot  inauraDce 
lo  have  been  In  the  termi  of  the  "usual  policy" 
ot  tbe  CoQipBTij  from  the  bindioe  slip  alone. 

De  OroDB  t.  Metropolitan  lot.  Co.  61  N.  T. 
694;  Fan  Loan  t.  h'armen  Mvt.  F.  ln».  A—o. 
M  N.  y.  285;  BabbtU  v.  Faeifie  Mat.  Int.  Co. 
1  Crnt.  Rep.  78,  100  N.  T.  48;  Hubbard  t. 
Bartford  F.  Iiu.  Co.  88  Iowa,  82Si  BvTtkalnt. 
Go.  V.  Bobinton..  53  Pa.  256. 

The  notice  of  termiDation  of  tbe  contract  of 
insurance  giveo  to  ibe  persona  who  procured 
the  Insurance  to  be  taken  by  the  Company 
termloateJ  ibe  contract  of  ineurance  prior  to 
the  time  of  the  fire. 


GT<ie»  -f-Am.  Cent.  Im.  (fo.  109  U.  a  289 
{27  L.  ed.  B84)i  Hermann  v.  JVwflora  F.  Jtu. 
Oa.  1  Cent.  Rep.  707,  100  N.  T.  416. 

The  insurance  was  to  be  tcrminaied  without 
(lualiflcution  "on  giving  noiice,"  not  on  givinR 
notice  of  an  hour,  or  a  day,  or  a  week.  For 
tbe  court  to  insert  the  wori  "reasonable"  be- 
fore tbe  word  "notice, "  and  then  lo  decide  as 
matter  of  law  that  notice  at  balf-paat  twelvs 
was  not  "reasonable,"  ia  la  effect  to  make  a 
new  contract  between  the  parties. 

Bee  McLean  v.  BepvbUo  F.  int.  Co.  8  Lana. 
421:  Bom*  Int.  Co.  t.  Beek,  AS  111.  111. 

Mr.  Advlph  I^  S»iiBer,  for  respondent: 

The  contract  of  insurance  made  by  Ibe  do- 
fendaut  with  tbe  plalhlifh  was  absolute.  It 
was  evidenced  by  the  binding  slip,  pursuant  ta 
which  tbe  same  wai  binding  nntU  the  delivery 
of  the  polJCT. 

Poft  V.  ^na  Int.  06.  48  Barb.  8S3, 802, 883; 
Ang.  Ina.  g  83;  KUU  t.  Atiying  Oil)  F.  Int.  Co. 
BO  N.  T.  402;  Train  t.  flbKund  PvTehoM  1km. 
Co.  62  N.  T.  602;  AngeU  v.  Rariford  Int.  Oo.  89 
N.  Y.  171. 

TJndl  tbe  policy  is  delivered,  tbe  blndingslipia 
in  force,  and  so  remains  and  is  not  discharged. 

1  Phill.  Ins.  ^  16;  Audubon  T.KrteltioT  Int. 
Co.  27  N.  T.  S2.1;  KeUf  i.  OommoHveam  Int. 
a.  10  Bosw.  05,  100. 


A  mei«  request  to  return  the  policy,  and  apromlM 
to returaClie premiums, are noteffeotlve.  Ateniler 
should  aooompanr  the  nodoGL   Ibid, 

The  TiKbt  to  cancel  Is  not  effecMvelr  eiemlsad 
b;  the  oompnoy's  ^vlng  a  mere  notloe  to  ■  broker 
or  asent  ot  the  Inskired  that  It  desires  to  oanoel  the 
poller.  Herman  v.  Niagara  F.  Ina.  Oo.  1  Oent.  Bep- 
W.iOON.T.  411. 

Where  tliere  Is  a  power  to  Canoel  on  jcivlnr  no- 
doe  and  a  return  of  premium  there  must  be  an  ao- 
tualretumortenderof themODer*  £tnaIns.Co. 
v.  HBgiili«,  SI  IIL  SU:  PiBokUn  F.  Ins.  Co.  ▼. 
Maseey,  38  Pa.  liXI:  Halhorn  v.  Garmanla  Ins.  Co. 
U  Barb.  28;  Ooit  V.  Natloi.al  Froteolion  las.  Oo.  2t 
Bart).  US;  Peoria  H.  A  P.  Ins.  (Jo.  v.  Bolto,  47  111. 
GIS;  Holllngswortb  v.  Qermanla  N.  H.  A  U.  F.  Ins. 
Co.4SOa.IBl. 

Where  the  polloy  provided  that  the  company  liad 
Qu>  rljtht  to  cBDoel  It  for  neg-leot  to  pay  the  premi- 
um, and  It  did  so  and  noll&ed  the  plaintiff  of  the 
fact.  It  Is  not  liable  on  the  poUoy.  BUBtmen's  F.  A 
M.  Ina.  Co.  v.  Jamas,  10  Ky.  L.  Bep.  BIS. 

Wherea  policy  oonlalaed  t^e  provision  Chat  It 
might  be  terminated  at  tbe  option  of  the  company 
by  glvloe  notice  to  Uuit  elTecl,  tbe  notice  meant  is 
notice  to  the  Insured.  London  A  L.  F.  Ina.  Co.  v. 
TumbuU.  Be  Ky.  S30. 

Where  the  delcnee  to  an  aotlon  Is  that  tbe  com- 
pany ^ve  notice  ol  a  deelro  to  cancel  tbe  pollcy.lt 
must  be  Ahoim  that  notice  of  cancellation  was 
l^ven  to  theasaurod  or  a  duly  accredited  agent; 
notice  to  one  who  had  merely  secured  the  policy 
for  aaaured  Is  not  sufflciouu  Com.  v.  Pelican  Ins. 
Co.  (La.)  IT  Ins.  L.  J.  414. 

Such  a  notice  m  ust  be  acotHnpanted  by  an  actual 
lenderof  the  unearned  premlk.  a  to  the  enured  or 
his  proper  agent.   ibttL 

.^Igencti;  notb  -, 

A.  provtsfon  In  a  polloy,  that  It  maybe  termhiatcd 
by  notloe  to  the  penon  who  may  have  procured  It, 
doea  not  oover  a  ease  In  whieh  the  asent  of  the 
iny  glvee  notice  to  himself  as  the  peieon  who 

■  -  -  loauimuee.  HloKat*  9.  lua.  Oo.  *. 


procure  insurance  fs  ended  wlien 
the  insurance  la  procured  and  Che  policy  delivered 
the  prlnelpak  and  the  axent  has  no  power  there- 
after to  consent  to  a  caoprllatlon  of  the  polloy. 
North  America  Ins.  Co.  v.  Forolielmer,  SB  Ala.  UU 
Niagara  F.  Ine.  Co.  v.  Kodcn,  rupra. 

Where  the  policy  stated  that  it  was  procured 
by  a  broker,  the  broker  was  not  the  agent  of  the 
assured  to  receive  notice  of  oanoellatlon.  Uutual 
Aanir.  Society  v.  Scottish  O.  *  N.  Ins.  Ool  81  Tr 
118. 

Where  the  oompany's  agant  allows  an  InauratMl 
broksr  to  (she  the  Inaumnoe  and  pay  therefo* 
when  It  suits  his  DOnvenlenDB,  a  notice  ot  cancella- 
tion, under  a  provlBO  in  the  policy  reserving  to  tM 
oompany  tbe  rigbt  lo  return  Ibe  unexpired  premi- 
um pro  rolo,  at  any  time,  wltb  Ibe  effect  of  can- 
oettng:  the  policy,  ia  effectual  vithouC  returning 
partof  tbe  premium,  where  tbe  premium  tied  not 
in  fact  been  paid  to  the  company.  Stone  v.  Frank- 
Un  Urn.  Co.  7  C^ent.  Rep.  T».  IDS  N.  T.  EU. 

An  Insurance  broker  was  held  so  far  the  agent  of 
the  assured  that  notice  to  him  of  the  caacellaclon 
of  the  policy  was  notloe  to  tbe  aeaurod.    IMd. 

I^oeral  custom  In  Ore  Inauianoa 
lidcr  the  broker  obtaining  Inaiuv 
t  of  tbe  insured  for  ttie  purpose  ot 
giving  notice  of  terminntlon  is  Inadmlralble,  wbea 
it  coDtradlcts  the  manifest  inti;ut  ot  the  pBrtle& 
Grace  V.American  C;ent.  Ins.  Co.  10}  IT.  B.m(STI> 
ed.  VBD. 

A  clause  In  an  bisiirance  poUoy  that  "any  penon 
otber  than  the  assured,  who  may  have  proooMd 
tbe  tnsuranoe  to  be  taken  by  this  company,  ahall 
ttedeemed  to  be  the  agent  of  the  enured  named  In 
this  policy,"  makes  blm  suoh  agent  only  as  ta  mat- 
ten  Immediately  oonnectad  with  the  prooui«, 
ment  ot  the  policy;  it  doea  not  autborlie  serrlca 
upon  him  of  a  notice  of  cancellation  of  tbe  policy. 
IfKd. 

An  agent  will  be  liable  to  tbe  oompany  (or  a  loea 
inourred  through  bis  delay  in  obeying  Impcratlva 
orders  to  oanceL  Washington  F.  A  M.  Ins.  Co.  v. 
Cheaebro,  SBPsd.  Rep.  417. 
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Tbe  ded^  Is  to  ifiya  Immediate  effect  to  the 
iUBurance,  or  lo  «upply  the  place  ol  a  formal 
|X)1icj  until  one  can  be  procured. 

PerkiTU  Y,  Wathington  In*.  Co.  4  Cow.  64B; 
ljig!itbiiagf.MTtAAmarieanIni.Oi>.23yfeod. 
18.25. 

The  inaurance  could  only  hare  been  termin- 
ated, if  at  all,  in  tbe  manuer  claimed,  after  the 
iMuiUff  and  delivery  of  the  policy.  The  clause 
aa  to  tbe  lermioatloD  of  tbe  policy  imporU  nolh- 
ing  morti  than  that  tbe  person  obtaiDioK  the 
lusuraDce  was  to  be  deemed  the  agent  oi  the 
SBSured  in  matters  im mediately  ooanected  with 
tbe  procurement  of  tbe  insurance. 

mUiBeU  V.  Mutual  L.  Int.  Co.  73  N.  Y.  BBS; 
Bodge  v.  Security  in:  Oo.  88  Hun,  583;  Wood, 
Firelns.  Sited.  ^IIB. 

Tbe  binding  contract  to  ffive  a  policy  conid 
iiot  be  terminated  by  notice  to  the  brokers, 
and,  sa  there  was  no  Bucb  proviaion  in  tbe 
binding  slip,  notice  to  the  broken  was  not  no- 
tice to  tbe  assured. 

Hermann  t.  Xiagara  F.  int.  Ott.  1  Cent, 
Bep.  ':07,  100  N.  Y.  411;  Oraee  v.Ameriean 
ant.  Ins.  Co.  109  U.  S.  278  (37  L.  ed.  982); 
WIdU  T.  Conneetieut  F.  In*.  Co.  120  Maaa.  880; 
Von  WHn  t.  BeottitA  U.  db  ilT.  liu.  Co.  20  Jones 
A  8.  400. 

The  plalntifFs  could  not  be  bonnd  by  provls- 
iouB  contained  in  a  policy  of  luanrance  in  no 
way  referred  to  in  Ihe  Dioding  slip,  and  of 
which  pUiatiA  could  not  be  supposed  to  have 
«Qy  knowledge. 

Pattiim  V.  MiOt,  1  Dow  &  0.  843.  881; 
Wood.  Fire  Ins.  !i<l  ed.  §§  1B7, 166, 100;  Sing 
■V.  United  State*  Life  Int.  Oo.  80  N.  Y.  Week. 
Dig.  208;  Ton  Wtin  v,  BeottiJi  U.  *  Jf.  Int.  Go. 

As  no  policy  was  ever  Issued  or  delivered  b; 
the  one  furty,  or  accepted  by  Ibe  otber,  it  is  in 
Tain  to  aay  that  their  contract  waa  embodied 
in  Bucb  an  instrument,  and  tliat  tbe  terms  can 
'Only  be  known  bv  Its  tenor. 

Pattiion  T.  MilU,  rapra;  Pott  i.  JBtna  Int. 
Co.  48  Barb.  SSI:  Ovggenheimer  t.  OreenwieA 
F.  Int.  Co.  44  Hun,  629;  Jvttiet  v.  tang,  42 
N.  Y.  498,  497. 

The  brokers  who  procured  the  insurance 
were  the  agents  of  the  plaintiffs  only  for  that 
vpeciflc  transaction;  tbey  were  not  the  agents 
of  Ihe  plsintifFa  for  the  purpose  of  receiving 
notice  of  cancellation. 

Hermann  y.M/igara  F.  Int.  Oo.,  Graet  v. 
American  Cerit.  Int.  Co.,  Whit«  T.  Conn^tieut 
F.  Int.  Co.  and  Von  Wtin  v.  BeotUth  U.  A  If.  Int. 
Co.  tvpra.  See  also  EUit  t.  Albanv  Cits  F. 
Int.  Co.  60  N.  Y.  402. 

Tbe  plaintiflg  could  not,  in  any  event,  be 
tmnnd  by  tbe  alleged  notice  of  cancellation, 
because  aucb  notice  was  not  a  reasonable  no- 
tice. 

MtlAon  T.  Btpabiie  F.  Int.  Co.  8  Lana.  421; 
Wood,  Fire  log.  gllS. 

Tbe  facts  being  undisputed,  the  question  of 
reasonable  time  was  a  question  of  law  wbicb 
the  conrt  had  ttie  right  to  determine  In  plain- 
tiffs' favor. 

tkn-nttt  T.  Lj/aming  Oo.  Milt.  Int.  Oo.  67  N. 
y.  874;  Aymar  t.  Beert,  7  Cow.  70S,  710,  711. 

Andreirst  ■7'.,  delivered  the  opinion  of  the 


not  a  mere  agreement  to  insure,  but  was  a  pre» 
ent  insurance  in  the  amount  specified  tbereiD, 
The  inalrument  is  Informal.  It  slates  on  whoaa 
account  the  insurance  is  made,  tlie  property 
covered,  tbe  amount  insured,  tbe  rerra  of  in- 
surance and  the  date.  Bui  El  does  not  specify 
the  risk  insured  against,  nor  does  it  contain 
any  conditions  such  hs  are  usually  found  In  in- 
surance policies.  The  evident  deaign  of  the 
writing,  as  discioaed  by  the  testimony,  was  to 
provide  temporary  insurance  pending  an  in- 
quiry by  the  Company  as  to  tlie  cbaracler  of 
the  risk,  or,  it  thai  was  known,  during  any  do- 
layin  issuing  tbe  policy. 

The  secretary  of  the  defendant  signed  th« 
binding  slip  upon  tbeaolicilatioD  of  I'eli,  Wat 
lack  &  Co.,  insurance  brokers  of  the  plaintiffs, 
in  tbe  afternoon  ot  September  2,  1»86.  The 
officers  of  tbe  defeniiant  having  made  inquiry 
as  to  tbe  risk,  notified  Ihe  plaintiffs'  brokers 
before  one  o'clock  on  ihe  afternoon  ot  Septem- 
ber 8  that  the  defendant  declined  it.  Th« 
property  described  in  tbe  binding  slip  was  d» 
siroyed  by  fire  in  the  afternoon  of  Septemlier 
8,  the  fire  baring  commenced  about  tbre* 
o'clock. 

The  claim  on  tbe  one  dde  Is  that  the  binding 
slip  was  a  complete  and  perfect  contract,  bin£ 
ing  tbe  defendant,  acooroing  lo  its  laoguage, 
"  until  policy  is  delivered  al  tbe  oiBce  of  Pell, 
Wallflck  &  Co.."  and  not  terminable  tberefora 
by  notice  prior  to  that  time,  or  if  so  lenninshle, 
then  only  upon  reasonable  notice,  which,  as  is 
claimed,  was  not  given,  nnr  in  any  event  upoit 
notice  to  the  plaintiffs'  brokers,  tbey  not  being 
agents  of  the  plaintifCs  for  the  purpose  of  r^ 
ceiving  such  notice. 

It  is  insisted  on  the  other  dde  that  tbe  con- 
tract evidenced  by  tbe  binding  slip  was  a  con- 
tract subject  to  Ihe  conditions  contained  in  Um 
ordinary  policy  In  use  by  the  Company,  one  ot 
which  contained  tbe  following  clauses: 

"TbU  insurance  may  be  detormlned  at  anj 
lime  by  request  of  the  assured,  or  by  the  Com- 
pany, on  glvine  noiice  to  that  effect  to  tha 
assured,  or  to  tbe  person  who  may  have  pro 
cured  tbla  insurance  to  be  taken  by  Lliia  Cont- 

Tbe  notice  given  on  the  8d  of  Septemba 
prior  to  tbe  fire  terminated,  aa  it  Insisted,  tbt 
contract  of  insuranre  pursuant  to  this  condl 
tioD.  We  tbink  there  can  he  no  doubt  thai  tlia 
true  construction  ot  the  binding  slip  only  obli- 
gated  Ihe  defendant  according  to  tbe  terma  of 
tbe  policy  in  ordinary  use  by  the  Company. 
There  is  no  other  reasonable  interpretation  of 
the  transaction.  Tbe  binding  slip  was  a  abort 
method  of  issuing  a  temporary  policy  for  tita 
convenience  of  all  parlies,  to  continue  until  tha 
execution  of  tbe  formal  one.  It  would  be  un- 
reasonable to  suppose  either  that  the  brokers 
expected  an  insurince  except  upon  the  usual 
terma  imposed  by  the  Company,  or  tbnt  tbe 
secrelary  of  tbe  Company  int.'nrted  lo  insurs 
upon  any  other  terms.  Tiie  right  ot  an  insur- 
ance company  to  terminate  a  nsk  is  an  Impoi^ 
tant  one.  It  ia  not  rcaerved  in  terms  In  tha 
binding  slip  and  could  not  Iw  eiercised  at  all 
so  long  as  no  policy  should  be  Issued,  unless 
the  condition  in  tbe  policy  is  deemed  to  be  In- 
corporated therein. 

Tinnn  thff  nlnfnltffi 
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iDg  dtp  wu  in  force,  md  tbe  only  remedy  of 
the  Comp&n  J  to  get  rid  of  tbe  risk  would  be  to 
iMue  the  poHcy  and  then  jmmedlutel;  cancel 
it.  Tbe  biodiof;  Blip  wbb  b  mere  memorandum 
to  Identify  tbe  parties  to  tbe  contract,  ibe  sub' 
]ect  matter  and  the  principal  terras.  It  relets 
lo  the  policnr  to  be  issued.  Tbe  cocslruction  <b, 
-we  Ibink,  the  same  u  though  it  had  exptesgcd 
that  tbe  prasent  tDSurence  was  under  the  terms 
of  the  usual  policy  of  the  Company  to  be  there- 
after delivered. 

Tbe  trial  judge  ww  of  opinion  that  the  bind- 
ing slip  was  not  a  compleii^  and  independent 
contract  of  Inauraiice  subject  lo  no  condilioDs, 
but  he  ruled  Ibat  the  obbgation  of  the  defend- 
ant was  to  be  determined  t^  Ibe  question, 
Khethertbe  condition  in  the  deteudants  policy, 
thai  the  Company  niii;bl  terminate  the  policy 
by  notice  to  the  "person  who  procured  tlie 
Insurance,"  was  a  usual  one,  and  submitted  tbe 
case  to  tbe  Jury  on  that  issue. 

Tbe  case  of  Ik  Grove  v.  MetropMlan  Tnt. 
Co..  6!  N.T.  694,  is,  we  think,  a  decisive  author- 
ity agaiust  tbe  view  of  tbe  learned  trial  judge. 
The  general  term  disseoled  from  the  rulmg  of 
the  trial  judge  on  this  point  and  held  that  oo- 
tice  to  Fell,  Wallack  &  Co.,  Ibe  brokers  who 
procured  the  inaurauce,  was  authorized  by  the 
condition  In  tbe  policy.  It,  however,  suatnined 
the  jiidgmeot  on  the  ground  that  notice  did  not 
terminate  tbe  contract  until  a  teaaonable  time 
had  elapsed  after  it  was  jziven;  and  that  tbe  two 
and  a  IiaK  hours  which  intervened  between  tbe 
notice  and  tbe  happening  of  tbe  fire  was  not 
■uch  reasonable  time;  and  ibat  consequently  tbe 
insurance  waa  then  in  force. 

We  think  there  can  be  no  reasonable  doubt 
upno  the  language  of  tbe  condition  that  notice 
to  tlie  brokers  was  a  good  notice,  and  thai  if 
Otherwise  sufficient,  it  terminated  tbe  defend- 
ant's liability.  The  brokers  procured  tbe  in- 
surance. In  facl  their  duties  In  respect  to  it 
bad  not  terminated.  The  binding  slip  provided 
that  the  policy  when  issued  should  be  delivered 
at  their  office.  The  notice  was  given  to  per- 
Bona  to  whom  notice  might  l;e  eiven  by  the  ex- 
presB  language  of  tbe  policy.  Tbe  spefiul 
language  of  tbe  condition  in  the  dcrendani's 
policy  upon  this  point  was,  il  is  said,  inserted 
to  meet  the  objection  pointed  out  by  Ibis  court 
In  Hermann  v.  Niagara  F.  Int.  Co.,  100  N.  T. 
415, 1  Cent.  Itep.  707. 

It  remains  lo  consider  whether,  under  (he 
condition,  Ihe  policy  lerminal^d  eo  imtaiii 
notice  by  the  Company.  There  is  no 
guage  which  postpones  tbe  effect  of  notice 
uniil  tbe  lapse  of  a  reasonable  lime  thereafter. 
Tbe  rule  is  well  lettled  that  where  a  person 


undertakes  to  do  an  act  upon  notice  tmm  an- 
other, it  is  implied  that  be  shall  bnvs  a  reason- 
able time  after  be  ia  called  upon  to  do  the 
Ihin;  or  render  the  service,  and,  no  time  for 
performance  being  speeifled,  tbe  law  ttlvea  bim 
a  reasonable  time.  But  where  i  contract  fliea 
iLe  liuie  of  performance,  tbe  rule  of  reasonable 
Lime  has  no  application.  We  have  been  re- 
ferred lo  no  case,  nor  have  we  found  any,  wblcb 
sanctions  tbe  docirine  thst  where  one  has  as- 
sumed an  oblisalioQ  which  is  to  continue  until 
notice  given  to  the  olher  parly,  the  obligatioB 
continues  atlcr  notice. 

If  in  this  case  tbe  premium  bad  been  paid 
beyond  the  period  when  notice  was  given,  then 
tbe  bare  notice  would  not  have  lenninaled  tho 
risk.  Bui  this,  for  the  renson  that  tbe  Com- 
pany ia  bouud  in  aucb  case  in  order  to  termin- 
ate the  policy,  not  only  to  give  notice,  but  t» 
refund  or  offer  to  refund  the  insurance  pre- 
mium. This  is  the  construction  placed  on 
clauses  like  the  one  In  quesiion.  Tbe  ciincel- 
Ullon  in  such  case  only  takes  place  on  notice 
and  return  of  tbe  premium  for  tbe  unex- 
pired term,  Pan  VaU-enbui-gh  v.  Lenos  F.  Int. 
Uo.  51  N.  Y.  465;  Wood,  Fire  Ins.  g  106,  and 
cases  cited. 

The  privilege  reserved  by  tho  Company  to- 
terminnle  the  policy  on  notice  cannot  be  exer- 
cised under  circumstances  which  would  make 
it  operate  as  a  fraud  on  the  Insured,  as  In  case 
of  notice  given  pending  an  approachini:;  con- 
flagralioD,  tbrealcning  to  destroy  Ibe  property 
insured.     Home  Int.  Co.  t,  Ueek.  65  111.  1 1 1. 

In  Ibe  present  case  no  premium  bad  been 
Mid.  The  noUco  was  given  in  good  faith. 
There  was  no  special  etuprsency  at  tbe  lime. 
It  waa  given  dunng  business  liours.  In  ordinaiy 
course. 

Tbe  contract  provides  that  It  should  be  ter- 
minated on  notice.  We  perceive  no  reHSOD 
why  the  contract  should  not  be  construed  ac- 
coraing  (o  its  terms.  Tbe  parties  mieht  have 
provided  that  the  ri^k  Hhouid  be  carried  by  Ibe 
Coirpany  after  notice  for  a  [('ii>^onahle  time  to 
enable  Ihe  insured  to  place  it  elsewhere.  But 
ihey  did  not  do  ao,  and  even  if  a  ciialom  of 
ihal  kind  bad  been  proved,  wbicb  was  not,  it 
would  hare  been  inadmissible  lo  change  or  ex- 
lend  tbe  eiplicil  languai^e  of  the  conlnict.  We 
Ibink  the  cancellation  was  effecied  al  the  time 
of  the  si^rvice  of  the  notice.  Sec  ^utilfr  v. 
South  Side  F.  Int.  Co.  87  Pa.  309;  Orace  v,  Arn. 
Cent.  Int.  Go.  18  Blatcht.  4H3.  bul  reversed  oa 
anollier  point,  109  U.  tJ.  378  [37  L.  ed.  932]. 

Tlitjudgmtnt  ilunUd  tiurtfortbtmerted,  and 
a  new  triai  granted. 

All  concur. 


TEXAS  SUPREME  COURT. 


MOTON  A  Son,  Applt.. 
Otis  HULL. 


1,  A  dtlaen  may  be  restmlned  from  pn 
oeedlnir  In  another  Btnle  by  garnlsliment  to  aels 
the  wage*  of  a  lellow  altliea  In  avaalon  of  tt 
laws  ol  OieSx  own  Stale,  by  which  such  wacaa  mi 


S.  An  alleK»tlon  that  both  p&rtlea  to 
&  ittlt  reaide  in  a  oerialn  olty  And  ooun^ 

"  where  tbey  dow  are,  and  for  several  jf»n  have 
been,  residents."  and  that  tor  many  montba  plaln- 
titt  has  been  enErnsed  in  rallroai]  shops  at  that 
plane,  and  that  a  garalsbmr'iit  suit  was  iDHtltutad 
asainst  blot,  auOlclenclr  alleRea  his  reeideaoe  at 
that  plaoe  at  tbe  Ume  auoh  ault  was 


(April  M,U«U 


1800. 


Moron  t.  Hnu^ 


T2S 


APPEATi  by  defeudtmlsfrom  a  Judirnient  of 
tbe  District  Court  tor  OrayBOD  Count;  in 
favor  of  plaintiff  in  an  action  brought  to  enjoin 
deCendunla  from  maintaming  a  samiahineDt 
li  In  a  foreixn  JurlsdictioD  to  collect  a  claim 


ii  In  a  foreixn  Ji 
Ltof  pbiuiLJI'aei 


for  appellnnts: 

Tbe  petition  fails  to  abow  tbat  tbe  appellee, 
Rull,  was  a  resident  ot  Texas,  or  nonresident 
of  Misaourt,  al  tbe  time  suit  was  brougbt  in 
Scdnlia,  and  ia  therefore  bad. 

Malanev.Oraiff, 22Teii.90&;  Carter r.  Orif- 
fin.  83  Tex.  SIS;  Martin  t.  Syket,  30  Tex. 
Supp.  197;  Jenningt  v.  Mou,  4  Tex.  4S2;  SaU 
T.  ,/aiJM>n,  8  Tei.  80fl;  DeuUm  v.  Leag^,  16 
Tex.  406. 

ir  Deitber  appellaota  dot  appellee  were  resl- 
dcnlB  of  Missouri  at  tbe  lime  suit  if  as  brougbt 
ibcre.  OT  auljscqueat  thereto,  and  Deitber  were 
lemporarll}'  tbeie,  and  tbe  appellee  did  not 
submit  to  tbe  jurittdEction,  and  no  property 
wu  broucbt  under  tbe  court's  ooolrol.  the 
courts  of  Missouri  bad  and  have  no  jurisdic- 
tion, and  no  jiidftment  cnn  be  rendered  against 
appellee  or  the  Mi^ouri  Pacific  Railway  Com- 
pany, and  no  Injunction  Is  necessary. 

Pana  ».  Bowler,  107  U.  3.  54H  (37  L.  ed.  430); 
Bt.  Clair  v.  Cox.  108  U.  8.  B53  (27  L.  ed.  223); 
Pennof/er  v.  Jftnf,  95  U.  8.  714  (24  L.  ed,  B65); 
3  CiT.  Cas.  Ct.  App.  gg  81-84;  Dralce,  Attachm. 

f451i,  4f!0, 461,  677;  Rev.  Slat.  arta.  IW,  206; 
nde,  AlWchm.  g^  3*9,  405;  Laidlav  f.  Mar- 
rote,  44  Mich.  547. 

The  courts  of  Missouri  having  no  jurisdic- 
tion, tbe  appellee  bad  a  le^l  remedy  by;  (1) 
pteadtng  to  the  jurisdiction  Ibere;  (2)  brining 
suit  in  Texas  against  either  the  appellants 
Moton  &  Son  or  the  Missouri  PaciOc  Railway 
Company,  and  no  iujuuctiou  should  have  been 
issued  or  perpetuated. 

1  Civ.  Cas.  Ct.  App.  §  891;  HillUid.  laj.  178; 
Purinton  v.  Davii,  68  Tex.  458;  1  High.  Inj. 
S5  as,  89, 90-03,  125;  Riehardt  v.  Kirkpatnck. 
53  Cal.  4B3;  ftopU  v.  Walton,  64  N.  Y.  167;  S(. 
LouU,  I.  M.  &  8.R.  Co.  V.  Reynold,  4  West. 
Rep.  6S8,  89  Mo.  148;  MHcatf  v.  Oilmore,  59 
N.  U.  417,  47  Am.  Itcp.  217;  Mead  v.  Merrilt, 
2  PaiKC  404,  2  N.  Y.  Ch.  L.  ed.  964;  SklTieU 
y.  field.  8  Piiljte,  443,  4  N.  Y.  Ch.  L.  ed.  496; 
Penire  v.  Woodruff,  63  N.  Y.  462;  Laidlaie  v. 
Morroa.  44  Mich.  617. 

Appellee  did  not  offer  to  do  equity  by  pay- 
ing appellants  what  he  justly  owed  them,  and 
waa  not  eutiiled  to  tbe  writ  of  injUDCfioa. 

Goiiffrank  v.  Yovng,  64  Tex.  43it;  Hicb,  Inj. 
88  443.  1116-1121,  liaO;  Story, Eq.  SS64<.30I. 

MetfTt.  Stsndifer   ft   Moseley,  for   ap- 

Equily  will  not  permit  a  citizen  of  tbts  Slate 
to  reeort  to  coui  ts  of  other  Stales  to  do  any  act 
forbidden  by  tbe  laws  of  Ibis  State,  or  for  the 
purpose  of  evading  the  Exemption  Laws  of  (bla 
Bute. 

Wilmn  V.  JoiepJt,  S  West  Rep.  681, 107  Ind, 
490;  Snook  v.  S/ietzer,  S«  Ohio  St,  516;  Hiijb, 
In].  8d  ed.  §  106;  Keytw  v.  Biee,  47  Md.  203, 28 
Am.  Rep.  4'i8;  Delion  v.  Foiter,  4  Allen,  545; 
Bagel  v.  SefiAierman,  40  Ga.  206,  3  Am.  Bep. 
673;  OunaiTiqkam  v.  Butter,  2  New  Eng.  Rep. 
838.  143  Mass.  47;  Ziminermnn  t.  inranke,  84 
Eao.  650;  MimuH  Pan.  B.  Co.  t.  Maltbg.  Si 
Kan.  12$. 
8L.R.A, 


Hobby,  J,,  filed  the  following  optoloa: 

Tbe  appellee  brougbt  suit   in  the   District 

Court,  April  18,  1U87,  to  restrain  appellanta 

from  prosecuiing  agarulsbmeotsuit  in  Justice 

Cotui,  Bedalla,   Mo.,   in  which   tbe  Missouri 


company  was  current  wages,  for  personal 
service,  and  tbat  tbe  resort  to  the  Missouri 
court  waa  in  fraud  of  our  laws  and  to  subject 
pt  property  to  tbe  payment  of  appellanta' 

Appellants  moved  to  dissolve  the  Injunction; 
(1)  for  want  of  jurisdiction  to  fsaue  it;  (3)  be- 
cause no  grouud  is  shown  for  equitably  ioler* 
ference,  tbe  pJaiatlff  bavIuE  a  complete  remedy 
at  law;  (S)  lor  tbe  reasons  set  forth  in  the 
sworn  answer,  said  answer  alle;;inz,  amongst 
other  things,  tbat  plaiutiff  was  iustlv  indebled 
to  defendant,  which  be  refused  ana  failed  10 
pav,  and  that  the  sole  object  of  bringing  tbe 
suit  in  Missouri  was  to  collect  said  debt,  and 
not  In  fraud  of  our  courts  or  laws. 

This  motion  was  overruled  by  tbe  court,  A 
trial  waa  bad  and  judetnent  was  rendered  Jun« 
3,  18S7,  in  favor  of  plaintiff  for  costs  and  per- 
petuatinglbe  injunction.  From  this  judgment 
defendants  appeal. 

The  leading  question  In  tbe  case  presented 
under  aasigDmeota  in  proper  form  ts  whether 
the  courla  of  this  State  have  tbe  power,  upon 
the  petition  of  a  resident  of  this  Stale,  to 
whom  current  wages  for  petaonal  services  ara 
due,  to  reEtroin,  through  the  process  of  injunc- 
tion, a  citizen  of  the  counly  in  which  tbe  suit 
by  Injunction  is  commeticed,  from  proceeding 
iu  another  Stale  by  a  writ  of  gamisbment  to 
seize  such  current  veges  fur  personal  service, 
with  thepurposeofevaiiiBg.by  such  garnish  men  t 
proceeding,  the  Constitutinn  and  Taws  r>f  lliis 
State,  which  expressly  exempt  from  such  seiz- 
ure or  attachment  said  current  wages. 

The  correct  nile  upon  Ibis  subject  we  under- 
stand to  be:  Thnt  If  the  avcrmeois  of  tbe 
pedlion  for  injunction  are  of  such  a  charncter 
as  to  make  it  Ibe  duty  of  the  court  to  restrain 
or  enjoin  tbe  party  from  instituting  or  con- 
dueling  like  proceedings  in  a  court  of  this 
State,  It  would  be  a  proper  case  for  restraining 
him  by  a  similar  process  from  proseculing 
such  suit  in  the  courts  of  another  State,  Dehon 
V,  FoiUr.  4  Alleo,  550. 

In  tbe  cases  of  Snook  v.  Biittter.  Z"}  Ohio  St. 
519,  and  Othon  v.  Foster,  ruprn.  It  was  de- 
clared to  be  clear  and  indisputable  tbat  a  court 
of  chanceiy,  upon  the  statement  of  a  proper 
case,  posses.'ied  the  power  to  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits 
either  in  its  own  courts  or  of  other  States  or 
foreign  countries.  This  power  or  aulhority  ia 
exercised  upon  the  ground  of  the  right  of  tbo 
Stale  lo  compel  its  citizens  to  respect  lis  laws 
beyond  its  territorial  Jurisdiction. 

"  Although  tbe  courts  of  one  country  have 
no  authority  to  stay  proceedings  in  the  courta 
of  another,  they  have  an  undoubted  authority 
to  control  all  persons  and  things  within  Ibeir 
territorial  limits.  When,  therefore,  both  par- 
ties to  a  suit  In  a  foreign  country  are  resident 
wltbia  tbe  territorial  limits  of  another  country, 
the  courts  of  equity  in  tbe  latter  may  act  in 
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ftrttmam  upon  Aom  parties  and  dfreot  tbem 
Bj  iDjoDCtioD  to  procured  no  furlber  in  such 
■dU."  Bucb  la  tbe  priodplc  laid  down  b^  Mr, 
Jvttiee  Btory.     Blorr,  Eq.  {^  699. 

Tbe  ezercbe  of  tbis  power  doe»  not  proceed 
apoD  BD.V  clnim  of  rigbc  to  Inlerfere  Kitb  or  in 
anj  maoiier  concrol  or  stay  the  procecdiDgs  In 
tbe  courts  of  anolbet  Stale,  but  upon  tbe 
STuuDd  Uiat  tiie  person  to  whom  Ihe  resirajn- 
iafi  process  Is  directed  U  residing  wltbln  the 
court's  jLirisdIcIion,  and  tbat  he  la  m  tbe  power 
of  tbe  court  isnuing  Buch  prooeaa,  Etj/ter  t. 
Ida,  47  Md.  SIS. 

Tbe  decree  acis  dfrectlj  upon  the  penon, 
and  its  Talidlty  as  to  blm  ta  not  affected  by  the 
fact  that  It  dnea  not  extend  lo  the  court  in 
wbicb  tbe  proceedioga  are  directed  to  be  r*- 
■trained. 

In  Snook  t.  Sntlter,  S6  Ohio  8L  BIS,  tl  waa 
dedded  that  a  ciilzea  of  Ohio  could  be  en- 
joined from  proBccutlnji;  an  attachment  in  an- 
other Slate  against  a  citizen  of  Obio  to  subject 
lo  tbe  paymeot  of  bis  claim  tbe  earnings  of  the 
debtor,  wbiL'h  by  tbe  laws  of  Obio  were  ex- 
empt from  tbe  payment  of  auch  claim.  See 
also  Enget  t.  8c/iairrman,  40  Oa.  £09. 

In  KeyierT.  Riee,  lupra,  it  waa  held  In  effect 
that  It  waa  af^lost  tquity  for  a  creditor  to 
arade  the  lavrs  of  bis  own  country  in  order  to 
thereby  obtain  a  pieferenctt  orcr  other  cred- 


itors.   As  such  was  the  necesMi;  efTect  of  tha 

emlBbment  proceeding  in  Hiaaouri,  such  will 
presumed  to  hare  teen  tbe  purpoae  of  tbe 
creditor  in  this  case. 

We  are  of  oplnfon  tbat  the  court  rightly  per- 
petuated the  iojunctloa.  See  Wharton,  ConS. 
L  §  711o. 

Tbe  petition,  we  tblnk.  sutBciently  alleged 
tUnt  tlie  reaidence  of  plalntiS  was  ai  the  lime 
of  tbeproreedingslDgBrnisbmeiittD  tbls  State. 
Tbe  petition  was  filed  April  IS,  1887,  and 
alleced  that  appellants  and  appellee  reside  in 
tbe  City  of  Denison  In  said  County  of  Orayeon, 
"where  they  now  are,  and  for  several  years 
have  been,  rcsidccts;  ihat  on  llsrch  18.  1887 
and  for  manT  months  hitherto,  appellee  had 
been  enisgeu  In  the  employ  of  the  Miasourf 
Pacific  Railway  Companj,  In  the  shops  of  said 
company  in  the  City  of  Denison,  said  County 
and  State;  that  on  Uarcb  13.  1887,  the  gar- 
nishment suit  was  Instituted  In  Bedalla,"  eta. 
The  evidence  fully  suatalDcd  these  averments. 

There  ia  DO  error  in  tbe  judgment,  and  wo 
think  it  should  be  affirmed. 

Stayton.  Oh.  J.: 

Report  of  the  commfwlon  of  appeals  exam- 
ined, their  opinion  adoirted  and  tM  judgnuni 

affirmed. 


HXinOIB  SUPREME  COURT, 


E.  SA2TF0RD  et  dt..  Ptft.  in  Brr., 

Cuaia  EANE. 
(....nL....) 

1.  Vb»  wsslgne*  of  a  mortyag*  eumot 
execute  a  power  of  sale  therebr  fflTen  unlcag  the 
delM  secured  has  been  traaaterred  to  him  so  as  to 
pus  tlie  lessl  title  Ibereto. 

t.  A  trajiamctlon  cajmot  tm  dsTArted  ef 
the  ta.iiit  of  mmotj  caused  by  the  lender's  ao- 
oeptance  of  a  aum.  vhleh  he  calls  a  eommlHlon, 
br  the  fsot  that  he  aulaequenttr  sells  tbe  aeoml- 
tlee  taken  Id  bla  own  name,  U  he  was  Id  &ct  the 
actual  lender. 

S.  A  nuwiiMtwomftn  la  not  estopped  bjr 
eovODSuitsof  wsrrantr  Id  a  deed,  in  whloh  she 
}olDed  with  ber  huaband  merelT  fortlia  porpose 
ol  relBHSlDB  ber  dower  rlKhl,  soae  to  make  a  tllla 
■□iMequeDClr  aoqiilTed  b^  her  Inure  to  the  rran< 
tee's  beueBt,  ntUioui^  she  Is  riven  by  statute 
power  tia  oontrsct  es  it  nnmairled;  at  least  su^ 
estoppel  will  not  prevent  her  from  retrlDg  upon 
a  Utle  so  acquired  to  enable  hw  to  radeeia  the 
land)  from  a  iQiedoautesale. 


ERROR  to  tbe  Circuit  Conrl  for  Iroquois 
County  lo  review  a  Judgment  Id  favor  ol 
plainiilf  In  an  action  brought  to  set  aside  a  sale 


of  lands  under  a  mortgage  and  to  redeem  from 


Sbopo.  Oh.  J.,  deUvered  tbe  opinion  of  ttw 

This  bill  was  tiled  to  set  aside  the  sale  of  land 
made  under  a  power  in  the  mortgage  given  by 
Uorris  Kane,  Joined  by  bis  wife,  Cassa  Kane, 
October  16, 1875,  lo  E.  Sanford.  appellant,  and 
to  redeem  from  said  mortgage.  Tbe  mortraga 
secures  the  payment  of  (500  ibree  years  after 
date,  with  intereal  at  10  per  cent,  payablesemi- 
annualiy.  There  was  executed  coDtemporsne- 
ouslywlth  tha  mortgage  by  Kane  and  wife  a 
note  for  $S00,  signed  t^  Eane  and  wife,  pay^ 
ble  to  Saoford,  and  bearlDg  inlerest  as  men- 
tioned in  the  mortgage.  While  tbe  mortgage 
does  not  mention  a  note,  the  proof  sliows  that 
Ibey  were  parts  of  tbe  same  traossctioD.  and 
given  to  secure  tbe  ume  loan,  the  note  beinjt 
required  as  further  securily,  aboold  Ibere  bo 
any  deficiency  on  a  sale  under  the  moitgagik 
Tbe  mortgage  provided  tbat.  In  case  of  default 
In  the  payment  of  tha  debt,  or  any  part  there- 

sBidgTaDtee,hlsbeiraotaMgiw,"ma7 

— 'Ttgaged  premises," etc.,  "and  In  bn 


sell  then 

fact,'  make  a  deed  I 


Votx.~AttUjntt  of  morCgoiM. 
In  State*  where  a  mortgage  Is  regarded  as  a  mere 
security,  and  not  an  estHle  in  land,  ud  the  mort- 
case  Blvea  mnrlgaKce  or  his  aMdKna  power  to  sell 
npuD  default  of  payment,  an  ass^KtimeDt  of  tha 
note  seourad  will  veat  the  power  of  Hie  In  the  aa- 
8L.R.A. 


Such  power  therebr  panea  from  tbe  mortgageo 
and  cannot  l>e  executed  by  him.  Cilaour  t,  Ood^ 
ley, » lU.  lOIL 


«  also  44  L.  R.  A.  479. 


ISUO. 


Bad  FORD  T.  Kams. 
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September  IS.  1870,  San  ford  Indorsed 
tue  Diiie  to  oue  Bdgar  V.  WhiCIleB^,  and  on 
the  Mine  da;  in&ile  to  Wbittlesj  a  sepaniie 
-nrilten  iriHiiumenl,  purporliag  to  as^icQ  and 
tninarer  tbe  moitgage.^daUo  placed  biennme 
inbluabupoD  tbemortgage.  Beptember 3,13:9, 
AVIiiitlt^nittdea  sitnilnrTOritteD  assigDmeaCo( 
(be  mortgii^  lo  George  WilkineoD,  out  no  as- 
Bjgnmeot  i^  llie  note,  and  delivered  the  Dote 
aoil  inorts>ipc  to  bim.  Tbe  ioteresl  was  paid 
toJulySO,  187H,ibe  maturity  of  tlienote.  De- 
fault won  made  in  the  p^ineat  of  principal, 
and  on  Uclolier  16.  1879,  wilkinsun,  claimini; 
to  be  Ibe  fl^'JEtnee  of  tbe  mortgnge  debt,  sold 
tbe  land  under  tbe  power  contained  in  the 
mortgage,  having  previoufly  given  notice,  ac- 
cording to  Ihe  luntis  of  tbe  mortjitage,  of  tbe 
sale  LnlakepUiceon  ihut  dn;,  at  So'cliick  P.  M. 
JuBt  before  tlie  hour  of  aale,  Morris.  Kane  and 
Wilkiuaon  met,  and  tbe  proof  (endii  lo  show 
tbat  il  was  agreed  tliat  Ihe  sale  should  be  piist- 
piined  uutit  4  o'clock,  lo  enable  Kane  to  pro- 
cure tbe  money  lo  piiy  oS  the  debt;  but  durint; 
bis  absenee,  and  be(i>re  Ihe  hour  of  postpone- 
ment bad  arrived,  WilkinaoD  sold  the  property 
to  Sanford  for  tUUO,  and  refused  to  do  any- 
thing further,  referring  Kane  lo  Sanford. 

Tbe  flisi  and  oue  of  tbe  principal  quesiioos  is 
whether  tbe  power  of  sale  was  executed  by  a 
persoD  aiiiborized  by  Ihe  mortgace  to  execute 
tbe  same.  If  it  was,  the  sale  must  stand,  in 
tbe  ahaeDceof  ulber  grounds  of  objection;  but, 
if  made  by  one  not  authorised  by  the  mortgage, 
(ben  it  was  void,  and  no  title  parsed  by  tbe  sale 
■ad  deed.  Tbe  power  of  sale  was  given  b; 
tbe  tnorrgage  lo  ihe  morlgagee,  or  to  his  heirs 
orasHigua.  It  there  wasnolransferof  tbedebt, 
■o  as  lo  pass  the  legal  ti'le  ihereto,  tbe  power 
could  be  executed  only  by  tbe  mortgagee,  but, 
if  the  debt  was  legally  assigned,  the  asaignee 
waa  Ihe  ooe  authorized  to  make  the  sale. 

Id  HamUlon  v.  l.vimliM,  Bl  111.  415.  tbe 
mortgnse  ( outnined  a  power  of  sale  eiven  lu 
"tbe  mortgagee,  his  tieirs  or  assfgna."  in  case 
of  default.  Tbe  notes  in  that  case  were  never 
a^signiHl,  but  were  sold  and  delivered  to  Eisen- 
drath  ik  Co.  The  morlirage  waa  assigned  by 
an  indiirsement  maile  Ibereon.  The  court  said: 
"Tbe  mortgage  not  being  an  assignable  ins'rii- 
ment  t-nhtr  at  common  Taw  or  under  the  Stat- 
ute tbe  power  to  sell  remairied  with  tbe  mort- 
gagee." A.nd  (he  court  referred  to  OtdM  v. 
Cummivgi.  81  111.  183;  Pardee  v.  lAvdU^,  Id. 
174  See  also  S(m(*«- V.  £aw.  64111.418;  Ma 
tmiv.  AiiiffoH/i.m  111.163;  Demptter  v.  Wett, 
09  III.  GIS;  flu^  v.S/iCTTOnn,  80  III.  160;  Fnion 

Mvt.  L.  flit.  Co.  V.  ^aw,  laa  III.  9S.  lO  West. 
Hep.  154;  J!el.'no  v.  Dennett.  90  III.  583. 

If  tlie  [lolp  wna  secured  by  the  mortgage,  its 
legal  bolder  would  be  aiilhorlzed  to  execute 
tbe  power  of  sale.  M'btillesy,  being  its  as- 
signee, alone  could  make  it,  if  tbe  note  waa  se- 
curnil  bv  Ihe  morlgiige:  and  the  sale  by  Wil- 
kiiiBon,  (lie  note  not  having  been  indorsed  to 
bim,  WHBUtiauihoiir.ed  and  void.  A  mortgage 
of  ii'al  estate  in  nol  negotiable  or  commercial 
paper,  eilluT  at  common  law  or  under  our 
slalules,  and  an  HKRl'rumenl  of  It  does  not  con- 
vey or  Iniiiater  tbe  legal  ownership.  Tbe  right 
ar'quired  is  an  eouiluiile  riehl  onlv.  so  that,  in 
any  event,  Wilkinson  was  not  ihe  legal  assignee 
of  Saufonl.  As  we  have  seen,  tbe  legal  title 
to  tbe  note  waa  In  Wbittlesy  by  iia  Indorsement 
e  L.  R.  A. 


to  him  by  the  payee  Sanford.  and  not  Id  Wil- 
kinson. The  mortf^ge  being  a  mere  chose  in 
action,  and  not  assignable,  tbe  right  lo  make 
tbe  sale,  if  tbe  mortgage  is  to  be  trealcd  inde- 
pendently of  tbe  iiiite,  would  reraaiu  in  the 
morleagee.  Tbe  sale,  havine  been  made  by 
Witkinaon,  waa  therefore  void,  and  lb  ere  bas 
been  no  valid  foreclosure  of  the  equity  of  re- 
demption. It  follows  tbat  itie  mortgngnta 
have  a  right  to  redeem  from  the  mortgage  by 
tbe  payment  of  the  aum  legally  due  tiiereon. 
It  will  be  unnecessary  to  consider.  In  Ibis  view, 
whether  Wilkinson  was  ^ilty  of  such  conduct 
at  Ibe  sale  as  would  equitably  eniitle  ihe  com- 
plainant below  to  tbe  relief  sought  by  her  bill. 

The  right  lo  redeem  from  tbe  mortgage  be- 
ing established,  tbe  question  of  usury  presented 
by  the  pieaiiings  liecomea  malerirtl.  It  Is  con- 
ceded  that  Kane  received  only  |47S  of  Che  1500 
for  which  the  note  and  mortgage  were  given. 
Sanford  contends  tbat  tbe  (25  retained  by  him 
out  of  tbe  loan  was  not  usury,  but  was  com- 
mission paid  him  by  Kane  for  procuring  tbe 
loan.  Undoubtedly  a  broker,  negntialing  loans 
In  good  fail  li  from  oihera,  may  charge  the  tior- 
rower  commliwion  without  rendering  tbe  loan 
at  full  rale  of  te^l  inieresi  usurious,  i/o^t  v. 
Patel'ietet  Sav.  /nit.  110  III.  893;  PMllipt  t. 
Roberts.  00  111.  493;  TloyUten  v.  Bain,  Id.  283; 
BaUinger  v.  Boitriand,  87  Hi.  618. 

The  question  here  made  is  f)ne  of  fact  Was 
tbe  loan  made  by  Sanford  or  by  WbittlesyT 
Looking  at  tlie  papers  executed  by  tbe  Kanes, 
and  Ihe  acts  of  tbe  parties,  the  'uiocluaion  that 
it  waa  in  fact  made  by  Sanford  seems  irresist- 
ible. He  look  the  note  and  mortgage  to  him- 
self, and  furnished  tbe  money  by  bis  draft, 
long  before  the  asEignmeul  to  Wulttlesy.  If 
Sanford  was  loaning  money  for  Wbittlesy.  ii 
if  the  latter  bad  aerecd  lo  make  Ihe  loan,  Ihe 
usual  course  would  have  been  to  have  taken  lbs 
seciirilies  directed  to  bim.  Bantord,  it  ap- 
pears, controlled  ihe  securities,  and  finally  be- 
came tbe  purchaser  of  the  property.  Without 
enlering  into  detail,  we  are  not  satisfied  that 
the  money  In  fad  loaned  belonged  to  Wbit- 
tlesy, or  10  anyone  oiher  than  Sanford.  Tbe 
transaction  was  evidently  one,  not  infrequent, 
wbei-e  a  loan  ia  Uken  at  a  high  rate  of  inter- 
est, and  aubsaijueoil^  sold  io  Investors  of 
money.  If  Sanford  id  fact  made  tbe  loan,  be 
could  not  det'est  Die  triiiisactioo  of  tbe  taint  of 


:ld  be  to  uphold  a  palpable  evasion 
of  the  Btaiute.  We  think  (he  court  bciow 
properly  held  that  the  evidence  shows  the 
transaetioD  to  be  usurious.  Tbe  defciidaut  in 
error,  having  sought  relief  in  a  court  of  equity, 
waa  bound  to  aubmil  to  equitable  terms,  end 
the  court,  Iberer&re.  very  pro|vrly  decreed  that 
she  should  pay  S  percent  tniert:st  per  nnnum 
on  tbe  loan,  as  a  condiliou  of  her  right  to  re- 

Tbe  point  Is  made  tbat  Cassa  Kane,  when 
she  filed  this  bill,  Ocmlier  15,  l&Sl.  had  do  in- 
terest in  the  land,  and  iherefnre  bad  no  stand- 
ing in  a  court  of  ei|Uiiy  to  ael  aside  tbe  sale 
and  redeem  from  tbe  mortgage.  The  facts 
upon  which  tbe  conlcnii'in  is  based  are  sub- 
staniially  as  follows:  Klorris  Kane  was  Ibe 
owner  of  Ibe  land,  said  Cos.-'a  having  only  an 
Inchoate  right  of  dower.    After  their  mortgage 
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to  SanCord,  February  31,  1876,  Mnrrii  Kaae, 
hla  wife  Dot  jolniog  Id  tbe  deed,  conveyed  tbe 
land  to  hia  father,  Joho  Kane.  No  conditions 
were  Inserted  in  tbia  deed,  and  tbe  grantee  aa- 
Bumed  no  obligaliona  in  respect  to  loe  Sanford 
mortgage.  Oa  March  27,  1879,  tbe  title  to  tbe 
land  Iben  belDg  Id  John  Eano,  Morria  and 
Cassa  Kane,  bis  wife,  bv  warranty  deed,  pur- 

Krted  to  convey  tbe  land  to  one  Jobo  C 
IT,  mbject  to  Ibe  Sanford  mortgage.  It  is 
deal  tbal  at  that  lime  Cassa  had  no  Interest  In 
tbe  land,  olbec  than,  perhaps,  her  Inchoate 
rightof  dower,  and  not  that  interest  as  sfcaiost 
the  Sanford  mortgage.  Tbe  title  not  being  Id 
cither  Morris  or  Casaa  Kane,  Pair  look  noth- 
icg  by  hie  deed.  It  ia  unnecesBary  for  us  to 
determinp  bere  what  obligation  he  assumed  in 
fespecL  of  this  mortgage,  or  what  would  have 
beeo  tbe  efiect  o(  bis  deed  is  a  suit  by  Sanford 
or  the  holder  of  Ihia  mortgage  to  flz  liability 
upon  him  under  aaid  deed.  On  the  8d  of  Oc 
tober.  1881,  John  Knne,  tbe  holder  of  the  equity 
of  redemptioa,  and  hsdng  the  right  to  redeem 
from  (he  Sanford  mortgage,  conveyed  all  his 
estate,  right,  title  and  iDteresl  in  this  property 
to  Cusa  Eane,  and  it  is  by  virtue  of  tbe 
title  thus  acquired  that  she  claims  the  right 
lo  file  this  bill.  Her  rleht  to  do  bo  would  not 
be  disputed  if  sbe  hud  not  united  with  berhua 
baud  in  the  warranty  deed  lo  Parr.  It  la  con- 
tended, however,  by  plalntltl  In  error,  that 
whatever  title  she  acquired  by  tbe  deed  from 
John  Eatie  inured  to  tbe  beneflt  of  ber  former 
grantee.  Parr;  and  that  she  la  estopped  by  ber 
coveoants  of  warranty  from  disputing  that  tbe 
title  is  vested  in  him  under  her  deed.  Al  com- 
mon law,  a  married  woman  was  not  estopped 
by  tbe  covenant  In  her  deed,  or  iu  those  of  ber 
huBliaDd  In  whieh  she  Joined.  2  Devlin, 
Deeds,  §  1287;  Bigelow,  Estoppel,  Sd  ed.  277; 
Si,  SUA  V.  Strawn,  00  III.  83;  Patterten  v.  Laui- 
renee.  QO  HI.  174. 

It  is  claimed  that  section  6,  chap.  68,  Rev. 
Blat.,  relating  to  husband  and  wife,  has 
changed  this  rule  of  the  commoo  law.  Tbal 
section  reads;  "Contracts  may  be  made  and  lia 
bililiea  incutrrd  by  a  wife,  and  tiie  same  en- 
forced against  ber,  to  the  same  extent,  and  in 
the  same  manner,  as  if  she  were  unmarried; 
but,  except  with  the  conwnt  of  her  buabanil, 
ahe  may  not  enter  into  or  carry  on  any  part- 
nership bu);  in  ess,"  etc  The  question  is  direft- 
ly  presented  whether  this  change  in  the  lule 
of  tbe  commoa  law  subjceta  the  defendant  in 
error  to  estoppel  by  tbe  covenants  in  ber  deed 
to  Fair.  If  it  does,  then  the  title  subsequently 
acquired  will  Inure  to  tbe  benefit  of  her  gran- 
tee holding  her  deed  containing  covenants  oF 
warranty.  The  Statutes  enlarfiing  tbe  rights 
and  obligations  of  married  women  are  of  com- 
paratively recent  dale,  and  we  have  been  un- 
able to  find  any  considerable  auttiorily  bearing 
upon  the  question.  B;  Itie  Statute  at  Massa- 
Cbuselts  iGi'Q.  Stat.,  chap.  lO.'*,  ^  8).  every  mar- 
ried woman  is  mude  capable  of  SFllJng  and 
conveying  iicr  separate  real  and  personal  prop- 
erly, enl«riDg  into  contracts  In  respect  to  the 
same,  and  of  suing  and  beinf;  sued  in  respect 
of  all  matters  relatiDgtbereto,  in  the  same  man- 

Jn  Knight  v.  Thayer,  12fi  Mass.  SJJ,  an  anal 
ogouB  qiieslinn  was  presented,  end  the  court 
says;  "By  the  common  law  of  Maasacbtisetta 
8L.R.A. 


the  warranty  deed  of  a  married  womAH,  tliourii 
executed  in  such  form  as  lo  convey  her  title, 
did  not  operate  against  her  by  way  of  covenant 
or  of  estoppel,  because  ahe  was  Incapable  ot 
binding  herself  by  covenant  of  warranty,  or  by 
agreement  lo  convey  her  real  estate."  After 
giving  the  substance  ot  the  Statute,  the  ronrt 
further  aays;  "Any  conveyance  or  contract 
executed  by  a  married  woman  in  accordance 
with  the  power  thus  conferred  is  binding  upon 
and  may  be  enforced  against  her,  lo  ihe  aama 
extent  as  if  she  were  unmsrried."  The  court 
then  held  that  a  warrantv  deed  of  k  married 
woman  of  ber  land  woula  pass  to  ber  grauleea 
a  subrequenlly  acquired  tltlo. 

Under  our  Statute,  married  women  may 
make  contracts  that  will  be  enforced  against 
them,  but  Ibeir  conveyances,  in  order  lo  bind 
ibem  in  respect  of  their  real  estate,  must  have 
for  their  object  the  disposition,  in  some  foma, 
of  their  lands,  or  of  some  right  or  interest  re- 
Isting  to  their  lands.  Where  a  married  woman 
joins  with  her  husband  In  his  deed,  for  thesole 

Kurpose  of  enabling  him  lo  pass  the  title,  free 
x>m  her  {nchoate  right  of  dower,  snch  deed 
cannot  be  aaid  to  be  her  contract  for  any  other 
purpose  than  to  release  her  dower.  A  courlof 
equity,  when  lis  power  is  invoked,  wilt  look 
beyond  tbe  mere  form,  and  into  the  substance, 
of  the  transaction,  and  give  efTect  to  the  coa- 
tracla  of  parties,  occorJine:  to  tbe  true  intent 
and  meaning  which  the  parties  themselves  un- 
derstood attached  lo  then  at  the  time  they 
were  made.  It  cannot  ba  aaid,  at  least  In 
equity,  that,  by  slgniue  snd  acknowledging 
the  deed  of  her  husband  for  the  sole  purpose 
of  releasing  her  dower,  she  makes  the  deed  her 
own,  and  subjects  herself  to  liability  on  llie 
covenanta  of  tii  le.  Tbe  deed  may  operate  as  a 
conveyance,  release  or  acquittance  only,  or  it 
may  create  a  contract  obligation,  as  where  th« 
party  covenanta  in  respectnf  tbe  estate  granted. 
In  Stravm  v.  Btraien,  lupra,  Struwn  and  hia 
wife  by  their  deed  conveyed  land  ot  the  hua- 
band  lo  their  daughter,  and  tbe  heirs  of  her 
body,  forever,  and  Ibe  grantors  covenonied  for 
themselves,  their  sssign  and  aasi^rns,  to  Forever 
warrant  and  defend  tbe  same,  ^rbe  usual  ao- 
knowledffment  of  Its  expculion  was  taken.  In 
which  the  wife  formally  reliniiuislied  her 
dower.  The  daughter  died  without  issue. 
After  the  husband's  death,  the  wife  claimed 
the  tfhd  by  rigbt  of  xurvivorsbip.  The  fact 
that  Mrs.  Struwn  Joined  in  Ihe  di>ed  was 
claimed  to  be  evidence  establishing  tbe  joint 
ownership  in  bcrsctl  and  huslmnii.  It  was  also 
claimed  that  tbe  heirs  of  Jaeob  Strawn,  tb« 
grantor,  were  estopped  by  II. e  covt-rianls  in  the 
deed.  Tbia  court,  hnwever,  held  ihat  Ihewife 
joined  In  tbe  execution  of  Ihe  deed  In  compli- 
ance with  the  Btulule  in  order  to  relcsse  her 
dower,  and  for  Ihat  purposi-  only,  and  tlinllho 
covenania  therein  could  not  have  the  effect  in- 
sisted upon.  It  is  iliere  sniil:  "But  Is  It  true 
that,  by  force  of  Ihe  Acl  of  18a',  tbe  appellant 
[ibe  wife]  could  be  bound  by  the  rovenanis  In 
Ibis  deedT  Had  It  bean  her  own  land,  and  ber 
husband  bad  uniled  in  a  conveyiince  of  it  [by 
deed]  conialning  covenants,  sbe  cuuld  not  be 
held  responsible  upon  tliem  any  furrher  than 
that  they  should  lie  held  lo  convey  from  her 
and  her  heirs  ber  right  and  interest  in  Ibe  land. 
.  And  this  immunity  is  not  destroyed  by  the  Act 
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of  1801.  If  that  Act  niilcMbeTTwpoiiiIbleoii 
coTecanU  contained  Id  ■  deed  abe  may  execute 
for  ber  own  land,  bow  it  cbd  Ik  saia  to  msbe 
ber  liable  oa  covenants  od  de«d  for  laud  to 
wbich  abe  tet  up  do  title,  aod  joined  In  Ita  exe- 
cuttoD  for  Ibe  aole  and  only  purpoae  of  releaa- 
ing  any  future  rlgbt  ibe  migbt  bare  as  a  wife 
surviving  ber  buaband,  Ibe  owoer  of  tbe  fee, 
we  fail  to  perceive." 

We  have  oot  fulled  to  Dote  tbe  diSerence be- 
tween ibe  rlgbts  of  mairied  women  under  tbe 
SlnLutei  In  force  when  tbeae  deeda  were  made 
and  (boee  given  by  tbe  Act  of  1861.    Tbe  fore- 

einc  CMe  aptly  illuatratei  tlie  view  that  will 
tttken  In  the  cousLruclion  of  tbe  deeds  of 
married  women. 

Before  proceeding  furiber,  It  ibonld  be  said 
that  tbe  deed  to  Parr  did  not  purport  1o  be  tb at 
of  tbe  wife,  Ca  sa  Kane,  Sbe  bad  and  claimed 
to  bave  no  title  or  Interest  In  tbe  land  Otber 
tban  ber  incbnate  dower.  Btie  had  notblng  tbat 
could  be  conveyed  by  deed.  The  Conveyance 
Act  provides  tbe  mode  by  wbicb  abe  may  re- 
Itnquijb  ber  dower  "In  any  of  Ihe  real  estate  of 
her  busband  or  In  any  real  estate,"  by  Joining 
bim  in  a  deed.    If  sbe  Join  wiib  her  busbana 


insconveyanceof  hlslond  merely  forthepnr- 
poee  of  rueasing  her  dower,  abe  will  not  ill 
equity  bebeld  liable  upon  Ibe  covenanti  of  Iba 
deed.  It  abould  also  be  observed  that  Parr  la 
making  no  claim  lo  tbli  land.  He  does  not 
claim  tbat  the  title  was  vested  in  bim  by  tbe 
deed  from  Jobn  Kane  to  Cassa  Kane.  Plain- 
tiff in  error  does  not  claim  by,  Ibrougb  or  un- 
der Parr,  and  we  are  unable  to  perceive  upon 
wbat  principle  be  can  be  permitted  to  insist 
upon  tbe  estoppel.  There  i*  no  proof  tbat 
Parr  paid  anything  for  the  deed  to  blmself,  or 
has  U  any  time  attempted,  or  Is  now  attempt- 
ing, to  assert  any  title  thereunder. 

We  are  of  tbe  opinion  tbat  Mra.  Eane,  de- 
fendant in  error.  Is  not  estopped,  by  tbe  deed 
to  Parr,  from  asserting  title  under  tbe  deed 
from  Jobn  Kane  to  herself.  We  are  of  th« 
opinion  that,  under  tbe  facta  here  shown,  she 
having  joined  in  making  the  deed  to  Parr  for 
tbe  single  purpose  of  rennqulabing  ber  dower 
right,  if  sbe  bad  any,  Id  the  land,  the  title  aub- 
sequently  acquired  oy  ber  wotild  not  Inure  ta 
tbee ' "  '"^ 
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1.   Aretarn  on*  wTltaf»tts.chmantthat 

It  was  levted  upon  Unda  i]e0crlt>e<l,  anil  executed 
penoually  upon  defendant  b^  gtvloffhlma  copy. 
wlttaoutstBUiir  tint  the  offloer  went  upon  tbe 


lands,  or  to  the  bouse  of  tbe  person  in  w 
senlon  the;  were,  and  then  and  tlMre  declamd 
tbe  levy  of  the  wrii,  «•  required  br  Code,  1  HH, 
In  case  ol  a  levy  on  oooupled  prerolaea  suob  aa  tha 
levy  ta  made  upon,  la  lusufflolent  to  sustain  tha 
validity  ol  the  auaahmeot,  oven  after  Judgment, 
aa  atralnst  tha  latervenlnx  rl^hta  of  other  pec- 


NocB.— Amo  PHI  0/ «I[RuI  on  title;  juriedbstton  q^ 
eourt  of  €ipiitii. 

Tba  JurtodlottoD  at  courts  of  equity  to  remove 
clouds  from  title  Is  well  settled  lApthorp  v.  Com- 
■tnok,  £  Pai;:^,  1ft!,  S  M.  7.  Ch.  L.  ed.  WT;  Pettit  v. 
Shepherd,  S  Piilge,  WS.8  N.  T.  Ch.  L.  ed.  e01:Polr- 
•oUv.  Elliott. SI  CJ.  S.aPet.BSnL.ed.SS^IiColctaea- 
ter  v.  Lowlen.l  Vw.  ft  a  SiB:  Hayward  v.  Dlm»dii]e, 
IT  Vea.  Jr.  1111,  aud  tatully  mHlotalnsd  by  the  mod- 
em declsloiia  of  the  courts.  Ward  r.  Cbamberlaln. 
aV.B.H  BtacK,  US  ai  L.  ed.  X»t. 

All  tbe  autboritles  ajree  lu  oonterrluB  Jurlsdlo- 
tloa  where  the  clalTD,  whose  shade  Is  oasr  upon  tbe 
pIslDtllTB  title.  Is  not  utterly  void  upon  the  faoe  of 
the  luatrumeDt  Itself,  but  te  shown  to  tie  so  by  ei- 
tiioslc  evldeooe,  or  where  It  ti  shown  to  tie  agulnBt 
tbe  ptalnilS's  title.  "SucbJurladlatlon,''sayBStory, 
*1a  founded  on  tbe  true  principles  of  equity  Juris- 
prudence, whloh  Is  not  merely  remedial,  but  la  also 
preventive  of  Injustice."  Cbautaugue  Co.  Bunk  v. 
Wbltf,  s  Burb,  SOB:  Lawrence  v.  Zlmpleman, 81  Ark. 
413;  Detroit  V.  Martin,  84  Mich.  ITD:  Brltrica  v.  John. 
son.  n  Me.  an:  Brooks  v.  Howlond,  K  S.  B.  m 
Oueet  V.  Brooklyn,  BB  N.  T.  GIS:  Bockes  v.  Lnnalnr, 
74  N.  Y.  07:  Smith  v.  New  York.  S  Daly,  402;  Beoob  v. 
Hayes,  U  How.  Ft.  IT:  Lewis  v.  BulTalo.  1  Bbeld.  SO; 
DowB  V,  Cblcsro.  re  U.  S.  11  WotL  IIK  m  L.  ed.  eS); 
Hannewlakle  v.  Georgetotro,  8^  U.  S.  IB  Wull,  MT  {21 
L.  ed.  rail;  CoulBoa  v.  Portland.  Deady,  481;  Hunt- 
fngton  V.  Central  Pac.  tt.  Co.  K  Bawy.  508;  Shell  v. 
Martin.  19  Ark.  189;  Chaplin  v.  Holmes,  ff  Ark.  ilk 
Palmer  v.  BollnE,  8  CU.  884;  Cohen  v.  Bharp,  44  CaL 
».  Oafe  V.  Bobrtiaob,  n  DL  SSK  BametC  v.  CUne, 
9L.RA. 


60  HL  2CS:  Reed  v.  Heder.  <B  lit.  »0;  Lae  v.  Huindea. 
Id.  or-.  HarrlsoQ  v.  Haas,  la  Ind.  281;  Saiip  v.  Mor- 
rlll.  8  Kan.  678;  Leigh  V.  Everheart.  4  T.  a  Hon.  SrS; 
KInyoDV,  Buohene,  £1  HIcb.  488;  WellerT.SI.  Paul, 
G  Minn,  9fi:  Powler  v.  St.  Joseph.  3!  Mo.  ESS;  aouth 
Fiatte  Lnnd  Oo.v,  BuHalo  County,  T  Nob.  £53:  Oak- 
ley v.  n-illlaauburgh,  B  Faliie,  HO.  SN.  r.Ch,  Ued. 
9T8;  Tan  Daren  v.  New  York,  9  Palgf>.  888,  4  N.  T. 
Ch.  L.  ed.  T48:  Haolon  v.  Weetcheeler  County,  a 
Barb.  383:  Newell  v.  Wheeler,  48  N.  Y.  488;  Judd  v. 
Foi  Lake,  Si  Wis.  583;  Wals  v.  Orosvenor,  81  Wla. 
SSI:  Brooklyn  v.Meserole,  £8  Weud.lSS. 

Tbe  oourls  of  Pennsylvania  have  adopted  and 
reoognlwd  the  equity  Jurisdiction  to  remove  clouds 
upon  title,  as  fully  and  as  broadly  aa  it  Is  described 
In  tbe  equity  tezt-boaks  and  deolslona.  Dun's  App, 
6  Cent.  Bep.  IST,  US  Pa-  Eia 

Jiinsilletlon/oundttl  on  (nodt^uoev  of  tspnt  rtmMif, 
Tbe  Juristllotion  of  a  oourt  of  equKy  to  remove  S 
cloudupon  title  la  founded  on  the  luadequaoy  Ot 
tbe  remedy  at  taw,  and  It  does  not  arise  when  the 
plslntllt  has  a  remedy  by  an  aotlon  at  law.  Byerly 
v.  Humphrey.es  N.  C  ISl;  Walker  v.  Walker.  1  New 
EoK.  Rep.  £30.  88  S.  B.  3Z1:  United  Slates  v,  Wllsoo, 
114  D.  8.  at  (aO  L.  ed.  110):  Oaire  v.  Mayer,  B  West. 
Rep,  08,  UT  ni.  SBZ;  Banner  T.  Kenilall.  El  Fla.  684; 
Malaoh  V.  Hoffman,  »  Cent.  Bep.  838,  <2  H.  J.  £q. 
lU. 

When  the  estate  or  Interest  to  Im  protected  la 
equitable,  Jurisdlotlon  In  equity  should  he  ezei>- 
deed  whether  the  plaintiff  Is  In  nr  out  of  possession. 
B  Fom.  84,  Jur,  4SB;  Bajper  t.  Bbtndler,  IS  CaJ.  <T] 


Husisaipn  Sdpueub  Court. 


Jxjsm, 


S>  A  ero— bill  In  a  wait  to  i. 

dond  ftom  title  "in  not  bo  dlsmfBaad  beoaus 
deteadaiit  deula  the  btJetohavpbcenliitbepa 
■nil  under  wham  bolb  partl«  claim,  at  tbe  tlm 
ol  the  tavf  ot  B  writ  of  altaobment  under  wliic 
plaintiff  ctalins,  wbere  ttali  denial  I*  quBllfled  an 
wipIalDed  br  allecatioDi  ahowlDr  tbst  a  ooDvej 
■noecanceledatiiuitof  defendant  waa  thefoui 
datton  of  the  denlaL 
4.  RellefwlUnot  b*  danledoaa* 


(June  2. 18SD.) 

CROSS  APPEALS  rrniii  a  decree  of  the 
Cbancery  Court  for  HBirison  County  dia- 
tnUsIng  tbe  bill  and  cnns-bi!l  In  an  aciloit 
brought  to  quiet  litle  to  a  cerlTiiu  piece  of  real 
estate.     Bateri.ed  on  defendant's  ajipeal. 

The  facis  sufficiently  appear  !□  the  opinion. 

Memn.  Nugent  *  McWillle.  Percy 
Roberta,  R.  Se«i  and  Calvit  Roberta, 
tor  complalnnnl: 

The  Atlachment  Law  provldea:  "Thtii  Act 
ihall  be  conntrued  in  all  courta  of  Judicature, 
Id  Itie  most  liberal  manner,  fi>r  the  aecectlon  of 
fraud,  llie  advancement  of  Justice  and  the  bene- 
fll  of  credilnrB." 

Rev.  Code  1880,  ait  2470. 


AllachmeDts  bare  been  habitually  uphdd 
wbeaever  there  baa  been  a  auhatantlal  compli- 
ance with  tbc  prescripliona  of  the  Statute. 

Dandridge  v,  atevtni,  12  Smedcs  &  M.  723; 
Saunden  v.  Colun^ut  L.  <6  O.  Ini.  Co.  43  Hiai. 
596. 

Defendant  li  abeoliildy  iritbout  rtebt  to 
Btand  In  judement  on  any  one  of  the  defect* 
and  inegulanlles  alleged  bj  him.  Defects  and 
IrreEularilles  In  the  bond,  afUdavit  and  levre* 
of  the  writ  Id  attachment  proceed! nfre  are  mat- 
ters which  the  defendant  in  attachment,  and 
ttie  defendant  alone,  can  put  at  laiue. 

Drake,  AtUchm.  B272;  kmerton  r.  Fta.  8  Ll 
IB2;  Maysr  r.  Stahr,  35  La.  Ann.  07;  Cam' 
berfm'd  V.  Haa,  8  McCord,  L.  S4S;  Seibrrt  t. 
Svitzer.  85  Ohio  St.  661;  Van  ArmiaUt.  Krvm. 
9  Mo  8D7;  Fndenburg  v  Piermm.  18  Cal.  l.'>2. 

If  there  1b  a  bond,  no  matter  how  Inaufflcient, 
an  afBdavit,  no  matter  how  Imperfect,  a  levy, 
no  matter  how  defective,  tbe  allacbmcnt  ex- 
ists, altliouch  irregular,  Infirm  and  defeasibie 
bj  the  defendant;  and  a  Judgment  of  court 
based  on  Bucta  an  attacliment,  nlibougb  void- 
able on  a  motion  to  quash,  or  writ  of  error,  i» 
impregnable  to  any  collateral  attack  leveled 
agaicaiit  by  a  third  person. 

Freeman,  Jud;^.  par.  126;  Voorhee*  v- 
Jackion,  85  U.  8.  10  Pet.  449  l9  L.  ed.  490); 
ThomptonY.  Tolmit,  27  U.  3.  3  Pel.  183  (7  L, 
ed.  3S3);  JVriD  Lamj  CAimneg  Go,  v.  A:*onim 
B.  A  C.  Co.  81  D.  S.  (159  (33  L.  ed.  888);  Cmtr 


GastTO  T.  Butt.  TO  OaL  4U(  Brde  v.  Rcddlnn.  74 
ObL  «&  Tbumiaoa  r.  Lynob.  t>  CaL  IBq  Uore  r. 
Stelnbech.ie7U.B.T0|UL.  «d.  Bli:  Jonea  v.  Brnttb, 
e  Uloh.  aOK  Almonr  v.  Hicks.  B  Head,  9t\  Bullae 
T. Gallarher.  S  Blatehf.  lei:  EIt  v.  New Meztoo*  A 
B.  tto.  isa  U.  B  Wl  (32  L.  ed.  «88l;  Holland  v.  Cba). 
ton,  UO  D.  8.  IG  lis  I,  «d.  B2|. 

tVliea  B  party  lain  poeseaalon  and  la  unable  to  ob- 
tain adequate  leKal  relief  he  mar  obtain  bis  n-medr 
Inequity.  Bnat'b  v.  MI(^ell.M  Ark.  431;  QoKO  v. 
Bobrbooh,  H  III.  ECU;  Oage  v.  Bllll□e^  Id.  aS; 
Binchley  v.  Qreany.  118  Mass.  HKk  Clouatan  y. 
Bbearer.gg  Unas.  aV:  Sullivan  v.  Flnnearao,  101  Ma.-*. 
Ml:  Plerae  v.  lAnuoo.  t>  Allen,  60;  Uartln  v.  Qiavfs, 
Id.eOL 

Where  a  pauty  out  of  poMenlon  bns  an  equit- 
able title,  or  where  ba  holds  tbe  IcboI  title  under 
auob  drouniataooes  that  tbe  law  canniit  furnish 
blm  full  and  eomplete  relief  he  mar  reeort  to  a 
Oourt  of  equity  for  relief.  Plant  t.  Barclay.  ISS 
Ala.  eei:  Lawrvnue  *.  ZlmplemaD,  SI  Ark.  SiK 
Thom^wDD  V.  Lynch,  St  CaL  180;  HuRer  v.  Sbindler, 
»  CaL  4T:  Booth  v.  Wiley,  UB  III.  81;  Redmond  v. 
Fackenhnm,  01  HI.  t:t4:  Kennedy  r.  Northup,  Ifi  111. 
148;  KIDB  V.  Carpenter.  8T  MIoh.  9tB\  Ormshy  r.  Ilarr, 
IS  Hloh.  80;  l,nw  T.  Suiilea,  S  Kev.  SlN;  Fler  v.  Vond 
du  Lao,  38  Wis.  47a 


Tbe  Oksee  are  not  uniform  on  the  above  propoel. 
tiona.  some  ol  them  bri«dly  staUnii  that  a  person 
•reliing  this  relief  must,  under  all  olrcumslancai.  be 
In  pnexeastun.  Daowl  v.  Bt^warUU  ALi.  278;  Smith 
T.  Cockr  II,  86  Ala.  at;  Balnea  v.  Barnes.  64  A  la.  3>G; 
Tyson  v.  Brown.  84  Ala.  St*;  Amett  v.  Iliilloy,60  Ala. 
136:  MUlcr  f.  Nelmnn.  2T  Ark.  1S&.  Keaoe  v.  Kyne.  BS 
Uo.  SIS:  Clnrk  V.  Oorenant  Hut.  L.  Idb.Co.G2  Un. 
ETi:  Haythom  v.  Mar;rer»m.  T  N.  J.  Eq.  BS4;  IluBbee 
T.  Lewla.  BE  N.C  7S&'.  llerrlnRton  v.WUIIanu,  SI  Tex. 
US:  Orion  r.  Bmllh,  U  D.  H.  18  How.  »8  as  L  ed. 
BD8);  JohnMinv.  HulJnR,mill.l4;Peaouckv.  Stott, 
6L.R.  A. 


IM  N-  C.  IH:  Bheppard  r.  S\ioa,  13  Oeot.  Bep.  It, 

43  H.  J.  Bq.  m. 

Feacealde  t>oteeaaloD  In  the  oom  plain  ant  Is  a  Juris- 
dictional fact  In  an  action  to  quiet  title  to  lands. 
BealeT.Blake,(SN.J.  Bq.  808;  Nlzon  v.  Walter, 
4  Cent.  aep.  Sn,  41  H.  J.  Bq.  108. 

BIther  actual  possession  or  leHal  UUe  k  necessary 
to  entitle  one  to  maintain  an  action  to  qalet  title. 
Wood  T.  NIoolsoD  IKao.)  April  1,  l'«a 

Under  the  statute  of  Oreyon.  that  "any  person 
In  poneealonot  lands  by  himsplf  or  bis  tenant  may 
malatam  suit  li>qulel  the  poaBeeslon."the  possession 
must  be  acoompanled  wltb  ■  claim  of  rlg-ht,  that  Is, 
must  be  founded  upon  Utle.  legal  or  equllable. 
Btark  V.  liiarr.  78  n.  a.  S  Wall.  402  (18  L.  ed.  BSEI. 

Equity  will  nut  entertain  a  bill  to  remove  acloud 
from  a  title,  unlets  oomplalnant  Is  In  pocaeddoa 
under  a  conveyance  or  Incumtn-anoe  valid  on  [t> 
faL-e.    Curry  t.  Peeblea,  83  Ala.  SZB. 

Before  chancery  will  quiet  title,  plalntltf  must 
have  been  in  posseeslon  and  posstielon  must  bare 
been  assailed.  Uarki  r.  Ualn.  2  Cent.  Uep^  TOI,  4 
Uaokey,  UiS. 

Ablll  to  qulettKleoannnCbemBlntained  In  equity 
Independent  of  tbe  statute,  without  dear  proof  of 
both  possesBiuu  and  legal  title  In  tbe  oomplalnant. 
Frost  r.  Bpitley,  121 17.  S.  US  flO  L.  ed.  lOlOJ:  Uarhind 
V.  Bankets  &  U.  Teles.  Cu.  (14.  T.i8:i  Fed.  Kcp.  V&. 

To  entitle  a  complainant  to  relief,  he  must  show 
poneeelon,  a  lecal  or  equitable  title  Id  hlmaeir,  a 
claim  set  up  by  some  other  person,  and  hia  title 
must  be  substantiated.  Hntob  v.  SL  Joaeph,  U 
West.  Rep.  AiiO,  68  Uloh.  JSCL 

Porttf  out  <tr  possenton  must  puma  rsnudy  At  low. 

Buta  person  out  of  poescssloD  holding  tbe  laga. 
tltla  will  tMi  left  to  his  Teme<ly-~e]ectmeat.  Crane  t. 
Handolph.  30  Ark. GTS:  Munson  v.  Munaon,  28  Ojon. 
SaZ:  Burton  v.Oleaaon.GS  III. SG:  Polk  v.Pendleton, 
SI  Hd.  118;  King  v.  Carpenter,  ffT  Mich.  3B3:  Morao 
V.  Palmer,  IS  Mich.  807;  Odie  v.  Odie.  7«  Mo.  Mt: 
Oiavee  v.  Bvart.  W  Uo.  tS;  Davkv.  Stoao.  11  Weat 


,y  Google 


Wbbt  t.  Pkofle's  Bank. 


»,  Gorrtn,  11  Miw.  664;  Harrington  ▼.  Wofford, 
46Miai.  81;  Camvbea  t.  Hayt,  41  Mite.  563; 
Ckrittian  t.  VNeai,  46  Miss.  669;  L(Atghridge 
t.  Borland.  S2  MUs.  Mfl. 

The  trial  court  expreeslj  flodB  tlie  two  great 
furisdicUoDal  factsof  (he  mat,  viz. :  That  there 
bad  becD  a  citation  and  also  &n  "attacbment," 
aod  this  Qudlng  ie  coDcluaive. 

Bnffaruru  v.  Terry,  18  Smedw  ft  M.  690; 
Borer.  Jud,  Balea,  §  797. 

Metgri.  E.  Howard  MeCaleb  and  E,  J. 
Bowers,  for  res]  ion  dent: 

Tbe  \evj  nas  iuBufHcIeol  to  create  a  lien  and 
was  uiterl;  7oid,  because  it  was  not  made  M 
dirrctcd  bj  law,  but  was  a  levy  aiich  as  ia  |>re- 
scribed  for  tbe  aeizure  and  aale  of  unoccapied 
luDd. 

Sfurman  T.  Union  Nat.  BanJc,  W  Hlsa.  648. 

The  Judfzment  obtained  by  Weat  on  the  con- 
feabioD  of  tbe  defendant  Carrlerc  released  the 
lien  created  by  (be  attachment  In  so  Tar  as  otber 
creditors'  rixhu  were  afft-cted.  The  taking  of 
tbe  deed  to  the  properly  altacbed.  on  which  he 
bad  only  a  lien,  and  ibat  an  inchoate  lien,  woa 
Decrssnrily  a  diBcliarge  of  tbe  attachment. 

Waples,  Atlacbm.  pp.  490,  491;  Ooldt-  Wooa- 
ter,  3  Coon.  208,  JTurrayT.  EUdridgt,  2  Vt  888; 
Brandon  Iron  Oo.  y.  Okaian.U  Vt.  238;  Bail 
T.  Walbridge,  2  Aik.  31S;  Drobe,  Altacbm. 
g  288;  Clark  f.  Foxorcft.  7  He.  M8;  FaiTbankt 
T.  StanUu.  18  Me.  S&S;  SiU  t.  BtmnrnMU,  1 
Pick.  198. 


When  each  of  two  pnrtlea  claima  from  one 
person,  as  a  common  source,  oeiiber  ia  at 
iiliertv  to  deny  that  Bucb  pereoa  bad  litle. 

Gat  not  T.  Nob  Orlean*.  Ti  U.  8.  6  WaU.  64» 
(18  L.  ed.  950). 

Tbe  Uaiies  raised  by  (he  pleadings  ia  Uil» 
controversy  sbow  that  an  equity  court  has  Ju- 
risdiction to  unravel  tlie  frauda  complained  of 
in  appellant's  cross-bill  and  grant  the  relief 
demanded. 

Smith  V.  Gettinger,  8  Ga.  140;  Whipple  y. 
Com,  8  Iowa,  120;  Hoed  v.  Bnnin.  4  Abb.  Fr, 
S98i  UaU  T.  Chandler,  3  Mtch.  Ktl. 

Cooper,  J.,  delirered  the  opinion  of  tbe 

The  controversy  in  this  caoae  I<  Iwtween  L 
B.  West,  Jr.,  and  tbe  People'!  Bank  of  New 
Orleans,  each  cluiming  to  be  tbe  owner  of  the 
land  descril>ed  la  tbe  pleading  by  title  derived 
under  Judicial  proceeJings  against  the  former 
owner,  Cbarlee  J.  Carricre.  On  the  3Cth  of 
June,  1884.  West  sued  out  a  writ  of  attachment 
returnable  to  the  Circuit  Court  of  HarrisOD 
County  against  Carriere,  as  a  QonresideDL  To 
tbis  writ  Uie  sheriff  of  Harrison  County  mad* 
return,  as  follows:  "Executed  within  procew 
this  26cb  day  of  June,  18:44,  by  levying  upoi> 
the  following  described  real  estate  altuatea  Id 
Harrison  County,  Mtaslssippi,  as  that  of  C.  J. 
Carriere,  deft.,  to  wit  [describing  tanda  itj 
meiea  and  bounds}.   Further  executed  by  bana- 


Rep.  4BS,  Oft  Mo.  EBE;  Djrer  v.  Bauii>«la(«r,  8  Weat 
Bep.  ne,  87  Ilo.  IBl;  Weaver  v.  Arnold,  1  New  'Bog, 
Bep.  128,  Ifi  R.  I.  GS;  Untted  States  V.  WUaon, 
lis  O.  8.  M  (Ht  L.  r<.  lIOi;  Orton  v.  Smith,  U  IT.  B.  U 
How.  IvaaS  L.  ed.  3P»;  Hipp  v.  Babtii,<n  T.&U 
Haw.  n  lis  L.  ed.  SH-;  Ellla  v.  DbvIb,  I<B  U.  B.  IBS 
tiTL.ed.lDUt>;  KIIDan  v.  Bbbln^tuiu,  110  O.  8.  H8 
lffiL.ed.M);  Fiwell  v.  Qregg.  IIS  C.  B.BBO  (SSL. 
ed.lea):  McDonald  t.  Whlts,  130  lU.  UB;  Hoseav. 
GatUff,  11  Kj.  L.  Bep.  aU;  RuMeU  r.  Bantow,  S 
Hew  Bur.  Rep.  TBS,  lU  Kam.  ISO. 
A  Wll  to  obtain  pooseHton  ol  propertr  tn  tin 


tamed  In  niultr.  althouxb  relief  In  ttie  nature  of 
temoTtnc  a  cloud  oo  the  Utle  la  aouKht.  Harlaod 
T.  Bankeis  *  It.  Teles.  Co.  81  fed.  Bep.  SOS. 

A  suit  In  equltf  oaonot  be  austaloed  on  t>ehtiU  of 
botes  to  remove  a  otuud  on  Uielr  Utle  by  declartng 
an  administrator's  tale  void,  where  the  helra  were 
out  of  posseaBloa  and  defendanu  in  poeHeHHiun  whmi 
Ci:lt  WHS  Dommeooed.  Thompeon  v.  Kewberr;,  10 
Wnt.  Kep.  SSI.  IH  Mo.  18. 

A  penoD  out  of  poaauaslon  oantiot  maintain  a  bUl 
to  reitiure  a  cloud  upon  title,  whether  bis  title  It 
leftal  or  equitable;  tor  If  bit  title  lsleaal.hlt[eme<]]r 
at  law  br  action  ol  ejectment  It  plain,  adequate 
and  complete;  and  if  hla  title  la  equitable,  he  must 
acquire  the  lesal  title,  and  then  bring  eleolmaut. 
Harlaod  v.  Baiikera  ft  H.  Telegr.  Co.  nipro. 

Owner  out  cl  pooeaaloii  cannot  maintain  aotloD 
Quui  timet  to  remove  cloud  upon  title  nor  to 
calabltth  leiral  Utleor  posaeoaton,  unteii  other  clr- 
oumttancea  rIveequltableJurladlcUon.  Uooiea  t. 
Townabeiid.S  Oeot.  Bop.  UL  m  M.  Y.  SBT. 
FrevenUMnmcdybti  tnjvnMon, 

It  Is  equally  well  sMtted  that  equity  may  prevpnt 
by  iDjUQuiloD  the  oBttlDR  of  B  cloud  On  Utlc.  PeHIt 
T.  Sfaepberd,  6  Palve,  498.  B  N.  Y.  Ch.  L.  ed.  801: 
Ttaomat  r.  fllmmona,  I  Weal.  Rep.  lis,  103  Ind.  fiSS. 

Tbeoourtmayln  a  properoane  iDterpoaa  to  pre- 
vent Che  Illegal  act  from  which  suob  cloud  mutt 
necetaarlly  arla&  BrooUyB  t.  Ueaoola,  n  Wend. 
BUR.  A. 


ISB;  OaUeyv.  WilUamtbUTKh.SPHlgn,  ES\  8  IT.T 
(3i.  L.  ed.  aO;  Hare  v.  Oamall. »  Ark.  116;  Ottawa 
T.  Walker,  a  DL  MMt  Bamanl  r.  Hoyt,  BS  tlL  Ml: 
LitcbSeld  V.  Polk  Oounty,  IB  Iowa.  TD;  Holland  v. 
BalUmore,  11  Hd.  IBB;  Folkerts  t.  Fowor,  tt  Hioh. 
HA,  TliomaB  r.  Oein,  IB  Uloh.  US;  Fowler  v.  Bt. 
Jcaeph,  n  Mo.  SB:  Hecbanlca  Bank  t.  EaiM««  Oty. 
19  Mo.  Gut;  Lealle  v.  81.  Louis.  iT  Mo.  4T4;  BuroM  T. 
CindDDatl,  8  Ohio,  T8c  Culbertson  r.  Clndnnatl,  If- 
OhicKIl:  Bed  v.  Johman,a  Tex.S8:  HarrlMnT. 
Vioca. «  Tax.  O;  Dean  t.  Hadlwin.  8  Wla.  KK 

The  oourt  wdl  enjoin  tbe  oaatlns  ola  cloud  upon 
a  title  In  a  oaae  wherein  thnoloud  ttaelf,  when  cB«t< 
would  be  removed.  Runtlnrton  v.  Central  Pao-B. 
Ckk.  i  Bawy.  Sll.  SeePahner  v.  Bollnjr,  8  CU.  888;. 
Fremont  v.  DoUdk,  U  CaL  OO;  Plxley  t.  Hui^ns, 
UCal.m:  UlliemiB  B.  A  L  Sootetyv.  Ordway.SS 
CbL  681,  BS;  Bhattuok  v.  Cbtboo,  £  CU.  BBS;  Quy  r. 
Hermanoe,  6  CaL  13;  Soglnud  v.  Lewis,  K  OaL  B37t 
Alverson  v.  Jones,  10  Cat.  B~U. 

But  Itwtll  never  tnlertsre  to  enjoin  a  tale  of  land 
upon  an  Idle  or  BTouodleet  suaplcloo.  an  un  real  fear 
orthe  mere  po«lblllly  of  Its  taatloir  a  cloud  over 
tht!  title  of  one  tn  actual  poescnxton  of  tbe  land 
under  an  uncbaUensed  title-  Archblebop  of  San 
FtanclBOO  v.  Shlpman.  «  Cai.  (BO.  See  Hartroan  v. 
Reoil,  ISO  Cnl.  tSS:  Bohroeder  v.  Gumey,  TB  N.  T.  180; 
Sauders  v.  Yonken.  OS  N .  Y.  <B8. 

A  sale  of  lands  under  execution  which  would 
confer  no  tide,  and  wbote  only  effect  would  tw  to 
cloud  tbe  Utle  of  otbera.  will  be  enjoined.  KnUrbts- 
town  FlTtt  Nat.  Bunk  v.  Deltoh,  BB  Ind.  138;  Urovea 
r.  Webber.  miL SOT.  See  Oaklayv.WUilBmtbuivh, 
S  PalKe.263.aN.Y.Ch.  Led-KB;  TlbbettS  y.  Foro, 
■K  CaL  US-.  (Mlver  v.  Phelps,  130  m.  SIT, 

Tbe  court  may  interpose  lis  aid  to  prevent  Snob  a 
shade  from  being  cast  upon  tbe  title,  when  the  d^ 
fendant  evtooesaBxed  determinnilon  to  pruieed 
with  the  sale.  Hntchkln  v.  Biting.  SB  Bart).  U; 
JuhoaoD  v.  Uabn.  4  Neti,  118.  Bee  Manh  v.  (Tlark 
County,  a  Wis.  HO:  Ootzlinuien  v.  Kaehler.  Id.  M^ 
Scbettln'  v.  Fort  Howard,  «  Wis.  Ue  IrwW  T 
Lewla.EaMlB.&nL 
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tag  toG.  J.  Oarriere,  deft..  Id  person  a  true 
copy  of  wllbln  process." 

Tbb  writ  wu  letiirnable  to  tbe  NoTember 
'  Term  or  Ibe  Circuit  Court,  snd  at  that  tl me  the 
defendmnt  appeared  and  pleaded  In  abatement 
to  tbe  HttacbmeDt.  At  ■  subseqTient  term  of 
the  court  the  defendaDt  nttbdrcw  all  defense, 
■nd  judf;ment  bjconiientnai  rendered  In  favor 
of  the  plaintiff,  and  the  land  attached  directed 
to  be  sold.  Under  ibia  ludgmeDt  a  writ  of 
*end.  tx.  waa  laaueii,  and  toe  propertj  de- 
scribed in  the  writ  was  sold,  and  the  plainiiS 
Id  attacbmeni.  West,  became  tbe  purcbaaer. 
On  the  let  of  Jii1t,  1884  (after  the  lev;  of  tbe 
stlacbment,  end  before  tbe  return  dav  of  the 
writ),  tbe  People'a  Bank  exhibited  lu  bill  In  tbe 
Chancery  Court  of  Harrison  County  agatDBt 
Charles  J.  Carriere  and  Hnmle  Adcte  Carriere, 
bis  wife,  aDd  aealnfit  tbe  infant  children  of  the 
taid  Cliartea  J.  Carriere,  fn  which  It  was 
averred  thai  on  the  80th  day  of  May  the  said 
Chsrlea  J.  Camete  was  indebted  to  said 
Bank  lu  a  large  sun>;  that  be  was  then  insolv- 
ent, and,  for  tbe  purpose  of  defrauding  his 
crediiora,  on  Ibat  aay  made  a  voluntary  con- 
veyance of  the  property  here  to  controversy  to 
hla  Bald  wife  aud  iofant  cblldren.  Tbe  prop- 
erty was  described  in  said  bill,  and,  under  sec- 
tions 1848.  1845,  Code,  a  lien  was  fixed  by  tbe 
filing  of  tbe  bill  against  tbe  property  proceeded 
against.  This  proceediai;  rraulted  in  a  final 
detree  in  favor  of  the  Bank,  canceling  the  con- 
veyance from  Carriere  to  his  wife  and  children, 
and  Bub|ec1Inetbelnnd  to  sale  for  tbe  payment 
of  tbecomplaTnani'a  debt.  Under  this  decree 
tbe  land  was  sold  by  a  commissioner  of  the 
chancery  court,  and  at  this  aate  the  People's 
Bank  became  the  purchaser. 

It  will  be  Been  that  both  parlies  to  the  pres- 
ent litigation  claim  to  have  secured  tbe  title 
of  Charles  J.  Carriere,  West  claiming  title  un- 
der the  allacbment  suit,  and  the  Biinkc  under 
the  chancery  proceeding.  Tbe  re^ularitv  and 
validity  of  tiis  chancery  suit  of  the  Bank 
against  Carriere  and  others  is  not  controverted, 
and  it  Is  conceded  by  West  Uiat  tbe  title  of 


ment,  and  the  sale  under  the  judgi 

deied therein.  TLcprcaentsuItwascommenced 
.by  West,  who  avers  that  he  is  the  owner  anri 
in  possession  of  the  land,  and  that  the  claim  of 
title  asserted  b^  the  Bank  casta  a  cloud  and 
BUspicLOD  OD  bis  title;  wherefore  he  pravs  its 
cancellntioa.  Tbe  Bank  answered  the  oill.  and 
alsoezbiblteil  a  cross  bill,  by  which  it  seeks  to 
cancel  the  title  of  West  as  a  cloud  upoD  iia 
title.  Od  final  bearing  the  court  dismissed  the 
original  and  cross-bills,  and  both  parties  ap- 
peal. 

Two  questions  are  presenled  by  the  record: 
<1)  In  whom  is  the  title  of  Carriere  vested! 
(S)  Is  tbe  bolder  of  that  title  entitled  In  a  decice 
canceling  that  of  his  adversary  I    The 


bill  exhibited  hy  the  People's  Bank  avers  that, 

at  the  dale  of  the  levy  of  the  attachmeut  sued 

It  by  West  against  Cnrriere,  tbe  lands  in  con- 


Iroversy  were  not  wild,  uncultivated  or 
cupied,  but  that  (hey  were  then  occupied  as  a 
residence  by  Carriere  snd  bU  family.  This  al- 
^inlioQ  of  the  cross-bill  la  nnt  denied,  and  ita 
truth  mnst  be  accepted  as  established.  If  it  be 
competent  to  aver  the  fact  Id  this  proceeding. 
BL.  R  A. 


Seclton  2434  of  our  Oode  prescribes  bow  writs 
of  attncbmeut  shall  be  levied  upon  real  eeijite. 
It  provides  that  "ever;  writ  of  attachment  shall 
be  executed  la  the  following  manner:  that  ia 
lo  say,  in  case  of  a  levy  on  real  estate,  the  of- 
flcer  Nhall  go  to  the  house  or  land  ol  the  de- 
fcndaut,  or  to  the  person  or  houae  of  the  per- 
son in  whose  possession  the  same  may  be,  and 
then  and  there  shall  declare  that  he  attache* 
tbe  same  at  the  suit  of  the  plaintiff  In  the  writ 
named.  But,  in  the  event  the  land  I*  wild, 
uncultivated  or  aooccupied,  a  return  upon  the 
writ  bj  tba  proper  officer,  that  be  has  attached 
tbe  laDd,  giving  a  description  thereof  by  num- 
bers, metes  and  bounds,  or  otherwise,  shall  be 
a  eulflclent  levy,  without  going  upon  the  land." 
Becllon  242A  derlarea  that  "the  officer  servlDg 
an  attachment  shall  make  a  full  return  thereon 
of  all  his  proceedinga,  on  or  before  tbe  return 
day  of  the  writ " 

The  contention  of  the  Bank  ii  that  the  levy 
of  tbe  writ  of  attachment,  as  shown  by  ibe 
return  of  tbe  officer,  was  Invnlld.  end  &xcA  no 
Hen  upon  the  land;  that  the  only  act  done  by 
the  officer  was  to  note  the  levy  on  Ihe  writ;  and, 
while  this  would  have  been  sufflcient  to  fix  tha 
Hen  if  the  land  had  been  "wild,  uncultivated 
or  unoccupied,"  ttlutd  no  effect  upon  the  prop- 
erty Id  ooDtroversy,  since  it  was  at  Ihe  time 
of  the  levy  occupied  by  the  defendant  in  at- 
tachment and  his  famllv.  West  responds  lo 
Ibis  asaaiilt  by  replying  toat  the  defect  in  tbe 
levy,  if  any  exist,  is  a  mere  irregularily  wliicb 
might  have  been  aud  was  waived  by  the  de- 
fendant; and  again,  Ihat,  in  this  collateral  con- 
troversy, it  is  not  competent  ttir  the  Bank  to 
attack  the  validity  or  elTect  of  tbe  Judgment 
in  tbe  attachment  suit,  which,  as  he  oonlenda, 
adjudicated  the  validity  of  the  levy,  and  con- 
demned tbe  land  to  aale  for  tbe  debt  found  duo 
to  him. 

-We  have  examined  many  cases  touching  Ihe 
position  assumed  by  counsel  for  West,  and 
though  tbe  rule  Is  verv  generally  declared  to 
be  thai  mere  irregulantles  in  the  proceedinga 
cannot  be  availed  of  by  third  persons,  or  by  the 
defendant  himself  !□  a  collateral  contraversy. 
it  is  not  clear  what  defects  are  to  be  considered 
as  irreirularitics  only,  within  the  rule  ao- 
nounced.  Tbe  earlier  South  Carolina  Report! 
contain  many  cases  in  which  the  diatinctioa  is 
drawn  between  those  otnlasloDS  or  defects 
which  are  considered  irrepilsritles  only,  and 
those  which  are  held  to  viiiAte  theprocceilinicB. 
and  entitle  third  persona  to  contest  the  validity 
of  the  Judgment. 

It  hns  been  held  In  that  Stale  that  tbe  follow- 
ing defects  are  irregularities  only,  and  do  not 
annul  tbe  Judgment:  an  omission  by  tlie  plaio- 
IIS  to  make  afSdavit  of  his  debt  {Fatter  t. 
Jonrt,  1  McCotd.  L.  1161;  omitting  to  give  Iha 
requisite  bond  (CTamSer»  v.  SfcKee,  1  Hill,  L^ 
(S.  C.I  2ii)\  in  giving  the  sttschment  bond  in 
double  tbe  debt,  instend  of  double  the  damages 
or  sum  sued  for  {Camba-fifrd  v.  HaU.  S  McCord, 
L.  S4.'>);  the  omission  of  tbe  magistrate  lo  re- 
turn into  court  tbe  attachment  bond.  Sineaid 
V.  IfeaU,  Id.  301. 

Ou  the  other  hand.  It  bas  been  decided  In  tbe 
same  Btate  that  the  following  defects  are  fatal 
to  the  validity  of  the  Judgment,  and  that  Junior 
attachera  may  sel  aside  tbe  prior  attachment, 
iliep         -    -    *   ■    -         ■ 


lieir  demanda;  an 


t3Qi). 


Wkst  t.  Pboplk'b  Buk. 


Illegal  Krvtocoftbewrltf^rwT.  Byne.l'Rich. 
L,  «8;  Gardaer  T.  J2w(,  S  Ricb,  L.  601): 
«u)Dg  out  »  wril  &gaiast  one  not  liable  to  that 
pioceea  {  Wryntan  ».  Jfurdoelc,  Harp.  L.  128); 
that  the  CBtue  or  action  is  not  suable  bj  attach- 
ment (Abf^rajit  T.  Helmbold.U.  219);  a  writ 
ieaaedbf  one  partner  agalast  anolhpron  tt^rt- 
Dership  demand  (Bia  y.  Beer*,  1  Rice,  Dig. 
IB.  C.)  TS);  that  the  fund  has  not  been  attached. 
BumU  V.  LeU^n  1  Slrob.  L.  239. 
Id  Louisiana  it  baa   been  decided  that  a 

JnnioT  attacber  cannot  Inicrvene  lo  alleice  In- 
oimalil J  in  the  aenlor  proceedings  consisting 
Id  a  failure  ot  the  tirat  allacher  to  make  the 
Affidavit  required  b;  law,  the  affldnvit  beine  a 
flubatanlinl  compliance  wilb  the  Statute.  Cla- 
miKtran  v.  Bueki,  4  Mart.  {N.  S.)  ^87. 

It  seems,  honevcr,  to  be  t^nirallr  held  that 
*  Junior  allacber  or  other  third  person  may 
sbow  that  the  officer  failed  to  make  a  valid 
levy  upon  tlie  property  attached. 

Ill  boftheru  Bank  qf  Mo.  v.  MeDanatii,  40 
Ho.  81.  after  the  return  dav  of  an  execution 
tbecieditoraueilout  a  writ  of  garnishment  (not 
being  permitted  by  the  Statute  so  to  do),  and 
the  earnishee  appeared  and  answered,  nod 
aubmilled  lo  Judgment.  Another  creditor 
aubsequcntly  aued  out  bis  writ  of  garnishment, 
and  served  tt  upon  the  same  garniiihee.  It  was 
held  that  be  could  ahow  the  InToliditj  of  the 
first  gaminhment,  and  the  fund  was  directed 
to  be  paid  lo  bira. 


■a  Junior  atlachers  have 
ver  prior  aitacbers  be- 
amed In  the   first  prO' 


In  the  fullowlnir  ca 
been  given  priority 
cause  Ol  the  defects 
ceedlngs ; 

Id  aiont  T.  Milkr,  68  Barb.  430,  because  the 
officer  levying  the  first  writ  failed  to  leave  a 
cop;r  of  llie  writ  vilh  the  party  la  whose  pos- 
session the  poods  wtre  found,  as  direct«l  by 
statute;  In  Lindiu  v.  Artwid,  4  Strob.  SSO,  be- 
cause a  domestic  allarhment  bad  been  issued 
for  ^6,  when  the  Statute  authorized  sui;ta  at- 
tachments to  run  for  not  more  than  $20;  where 
the  debt  of  the  first  allHCbcr  was  not  due  at  the 
lime  of  the  comnienci^mentnf  this  action  [Oen- 
derton  v,  TAornloa,  87  Jli.'ts.  448;  Walker  v. 
Soierl*.  4  Itich.  Law,  6611;  where  the  officer 
fails  to  levy  the  writ  upon  real  estate  in  ilie 
m&DDer  required  by  law,  as  by  tailing  to  give 
the  defendant  a  copy  of  the  writ,  or  to  goupon 
the  land,  ot  to  levy  iu  the  presence  ot  witnesses 
(Sehaarlt  v.  Uiw^l,  71  Cal.  808;  Watt  v. 
iVrigM,  66  Cnl.  802;  lijfany  v.  O'ottT,  2  G. 
Greene,  887;  Sherman  v.  /Jan*,  66  Miss.  8481: 
or  beeause  the  oftlcer  failed  to  take  possenion 
of  personal  properly  levied  on.  Oalet  v.  Flint, 
S9  Miss.  865. 

Our  owD  case  ot  SAtrmun  v.  Bank,  hi  60 
Miss.  64S.  might  have  been  aufflcleot  for 
(he  deeision  of  Ibis  question,  but  In  (hat 
case  there  was  no  service  upon  or  appear- 
ance by  Ibe  defendant,  and  it  is  contended 
here  by  counsel  for  West  that  the  appearance 
and  confession  of  Judgment  bv  Carriere  waa 
a  waiver  of  any  defect  appc'iriiif;  in  the  levy. 
We  have  therefore  cited  oiher  cases  lo  show 
tliat  sueh  appearance  and  waiver  cannot  cure 
defects  of  tiiiseUaracter.  The  point  here  made 
wosinsisledupiinln  tliecaseof  &iTrif;iCTv. //luf, 
3  llicli,  L.  001,  and  tUe  court  said:  "  Sucb 
illegal  service  creates  no  lien  in  cases  of  at- 
tacfimcDt.  If  Uiere  was  no  lien,  Iben  the  con- 
8  L.R.  A. 


fesdon  of  jadgmeat  by  Hust  U>  Miner  Is  not 
the  revival  of  a  lien  by  waiving  an  irregularitj, 
but  (be  creation  of  a  lien  by  relation  Dactc  to 
the  Illegal  service.  If  the  levy  had  been  set 
aside  at  the  instance  ot  Hust,  and  U  bad  been 
a  mere  irregularilv,  then  it  may  be  that,  as  be- 
tween him  and  Miller,  he  might,  by  confesaing 
Judgment,  waive  the  Irregularity  and  remove 
the  objection  to  the  levy.  He,  at  least,  would 
not,  after  the  coufession,  be  allowed  to  question 
the  regularity  of  the  previous  proceediuga. 
Bnt  the  doctrine  contended  for  In  Ihia  case^ 
that  such  waiver,  by  relailon  back,  can  defeat 
rights  which  had  accrued  In  the  mean  time, 
has  no  support  from  any  case  or  any  legal 
analogy.  In  Ibis  view  of  the  case,  Miller'scon- 
fesalon  of  Judgment  can  only  (as  to  Gardner) 
be  regarded  as  a  common  confession,  and  baa 
DO  lien  except  thai  created  by  the  Jt. /a.,  which 
was  not  lodged  unltl  October.  In  the  mean 
time  Gardner  had  acquired  a  lien  by  his  at 
tachmeot." 

It  will  be  noted  that  our  BCatute  require*  tba 
officer  lo  return  into  court  Ibe  writ,  with  a  full 
reium  thereon  "of  all  bis  proceedings."  Tba 
officer  here  returned  that  be  levied  the  writ 
upon  the  lands  described,  and  eiecuted  il  per- 
sonally upon  the  defendant,  and  gave  him  a 
copy.  It  is  not  ataled  tbal  the  officer  went 
uiWD  the  lands,  or  to  the  house  or  person  in 
whose  possessinn  they  were,  and  then  aud  then 
declared  the  levy  of  the  writ  It  does  not  ai>- 
pear  thai  the  defendant  was  notified  that  a  levy 
had  been  made.  All  that  was  done  was  to  in- 
dorse a  levy  of  the  land  upon  tlie  writ,  and  lo 
serve  the  defendant  with  a  copy  ot  the  writ. 
We  must  assume  that  the  officer's  return  con- 
tains a  full  Btstement  of  "all  that  he  did  in  tbo 
execulion  of  Ihe  writ,"  and,  If  this  he  inie,  no 
levy  was  made  upon  the  Innd.  It  la  bv  the 
levy  tbnt  the  lien  Hri>«*.  and  that  is  not  alegal 
levy  which  does  not  conform,  In  substance  at 
least,  to  thestatutory  requirements.  The  judg- 
ment of  the  court  cmnot  create  a  lien  operat- 
Inc  retroactively  so  as  to  cut  out  Intervening 
riglits  of  others.  It  can  only  give  effect  torn 
iicn  nlrcadv  secured  by  contonnity  lo  the  law 
by  wliich  ft  is  provided.  The  People's  Bant 
by  Ibe  institution  of  Its  suit  in  chancery,  secured 
a  lieu  upon  the  property  at  t  time  when  nosut- 
flcienl  levy  had  been  made  of  the  atiachment 
writ,  and  the  title  derived  by  It  under  the  dft> 
cree  in  that  cause  related  back  to  ttie  inception 
of  Ihe  lien.  The  consequence  Is  that  the  Bank, 
and  not  Went,  secured  the  title  of  Carriere, 

Tlie  remaining  quesiloc  is  whether  the  Bank 
is  entitled  lo  have  cancellntion  of  the  tlile  it 
Weal  in  this  pmcce<llng.  West  by  his  bill  avert 
I  that  tbe  title  to  the  property  was  In  Ciirriere  at 
I  tbe  time  his  writ  of  sltacUment  was  Issued  end 
served.  The  cbaucellor  dismisseti  the  bill  of 
West,  becBuse  be  tliougiit  ILe  children  of  Car- 
riere (gran  lees  In  the  conveyance  made  by  Car- 
riere on  the  241h  of  May.  1884)  were  necussary 
parties  to  llie  bill.  He  then  dismissed  tbe  cros»> 
bill  of  the  People's  Bank,  because  the  com- 
plainant therein  had  a  full  and  complete  remedy 
at  law  I o  recover  Ihe  property  rfe^icribed,  and 
because  it  denied  the  title  to  have  been  in  Car- 
riere at  the  lime  of  the  levy  of  the  writ  ot  at- 
tachment In  this  we  think  tbe  court  erred. 
II  is  true  tbal  the  answer  denies  the  title  lo 
liava  been  la  Carriere,  but  the  eflect  of  tbii 


AsKAKiAt  SursBiuc  CouB*. 


meDta  of  tbe  aniwer  ind  cross-bill,  tn  wblch 
It  cle&rlv  appears  tbat  tbe  coDreyaaoe  of  Hay 
E4lb,  which  had  been  canceled  at  tbe  ii"'  ~' 
the  Bunk,  wm  the  foundation  of  the  dt 
Manifestly  the  whole  controversy  between  the 
Bunk  Bi>d  West  is  aa  to  which  parly  ao^uired 
the  title  tiF  Carriere.  Both  parllea  admit  that  he 
onco  hnd  title,  and  both  claim  lo  have  derived 
tliatlLile.  It  Is  well  settled  in  thU  Slaie  that 
one  who  seeka  conccllaliaa  ot  a  cloud  upon  bis 
title  must  show  thai  he  la  the  owner  of  the  land 
In  controversy.  But,  where  both  partiea  claim 
under  a  commoD  source,  tbere  is  an  adraission 
by  each  (hat  tbe  title  was  Id  that  source,  and 
tbis  Is  sufficient  to  uphold  the  right  ot  (bat 
party  who  proves  that  be  has  aecured  that  title 
to  the  i«tief  of  csncellalioo.  If  the  Bank  were 
cuing  West  in  ejectment  for  the  recovery  of  the 
land,  It  mifiht  show  thai  he  cUimed  under  Car- 
riere. and  Iben  that  It  was  tbe  true  owner  of 
his  litle.  Tbiabeing  proved,  a  recovery  would 
be  had  by  tbe  Bank,  without  any  other  proof 
of  riUe  in  Carriere.  Qonloa  v.  BiitT,  B9  aHaa. 
80S;  Smith  V.  OtUg.  2a  Hisa.  291i  GriJIln  t. 
BMIIdd.  88  Misa.  )t59. 

Nor  do  we  Ihink  that  tbe  croBS-bUI  should 
have  been  dismissed  on  tbe  ground  that  tbe 
com  nl  am  ant  I  here  in  mi|{ht  by  ejectment  fry  tbe 
Talidityof  the  title  oF  West,  who  la  In  possession 
of  tbe  land.  The  ripiit  is  conferred  by  Blalule 
(Code,  g  183^1  upon  the  real  owners,  whether 
such  real  owners  be  In  possexaioQ,  or  be  threat- 
ened to  be  disturbed  In  hia  possession,  or  not," 
to  cancel,  to  have  cancellation  decreed,  of  any 
conveyance  or  evidence  of  title,  or  any  claim 
01  pretense  of  claim  of  title,  "which  may  cast 


sometimes  been  declared  by 
that  tha  Juriadiciion  conferred  upon 
'  coiirta  of  chancery  should  not  be  exercised  to 
tiT  conflicting  legal  titlea. 

la  UvnUngUm  t.  Allen,  44  Hiss.  003,  many 
expressions  of  this  sort  were  nned,  but  tb» 
court  Anally  disposed  of  the  case  by  doing  pre- 
cisely what  it  declared  should  not  be  done, — 
putting  iU  conclusion  upon  tba  Invalidity  of 
the  complainant's  title.  But  we  are  not  aware 
of  any  case  in  which,  a  clear  legal  or  equilablfr 
title  idog  shown  in  tbe  comrlainanl,  tbe  court 
has  declined  to  cancel  the  adversary  title  or 
claim  on  the  ground  that  It  Is  In  form  a  legat 
title,  or  because  of  Its  apparent  strength  or 
weakoesi. 

In  Olatier  v.  BaOei/,  47  Hiss.  898,  tbe  court 
refused  to  Intervene  because  there  was  already 
I)endinK  an  action  of  ejectment  in  which  tha 
lilies  of  the  partlescnuld  be  tested.  We  know 
of  no  line  by  which  the  Jurisdiction  of  tbe 
court  la  limited  other  than  that  presi'ribed  by 
the  law  which  confers  it.  When  the  com- 
plainant shows  a  perfect  title,  legal  or  equila- 
ble,  and  the  title  of  tbe  defendant  ia  ahown  ta 
be  iavalid,  it  ia,  in  the  nature  of  thlnpa.  a  cloud 
upon  the  litle  of  complainant,  and  should  1>» 
canceled. 

T/ie  decrde  ditmitiing  ilit  erou^dU  of  the 
PeopWt  Bank  mutt  be  Tcterted.  A  decree  will 
be  entered  here,granting  tbe  relief  prayed  by  it. 
and  canceling  the  title  derived  by  West  under 
hia  attachment  proceedings  as  a  cloud  upon  thfr 
title  by  the  Bank. 

Decreed  accordingly. 


ARKANSAS  SUPREME  COURT, 


Laura  A.  JOHNSON,  Appt., 


<....Ark.. 


I.  Th«  word  **  beira"  In  ft  e»rtlfle«,t«  of 
lUSa  InauraiacOi  wtiere  there  la  no  ooutezt  to 

eiclaln  It,  means  tbose  who  would,   under  tbe 
Btatutes  ot  Distribution,  be  entitled  to  the  per- 
■ooal  estate  ot  the  Insured. 
Si    a  wldoiv  i«  not  one  of  ths  helrm  of  ber 

deoeoaei]  Oustiaad  wlttiln  the  moanlasof  an  In- 

N  OTB.—""  He  Irs"  6on»(  ™«L 
The  word  "heirs"  means  Huch  perM>nR  as  the  law 

points  uu I  to  auccco-l  to  perstinal  property.  Wright 

V.  Mutbudist  BplB.  Church.  HoIEm.  Cai.  ZtK,«K.  Y. 

Cb.  L.ed.lllS. 
It  mav  tie  construed  to  mean  ohildren  or  neit  ot 

kfn.    Cusliuiao  v,  Hortun,  1  Uuo,  fiOa,  ^  Thomp. 


But  without 

ion  V.  Bniler  i 
Id  ronsiruli 


ler  words  to  fix  tbe  mmnli 
Hint  be  read  "ncitot  kin." 
.iLi  Cent.  Hep.  B3L 


I  any  teiriLl  dntumciit  the  lnc«nt  will  \k 
and  ruKarded  U  possible.  Aildl<i(in  v. 
V.  New  Eovlnnd  C.  T.  Ann.  1  New  Bnii.  ttep.  938. 
lU  Mats.  Ml;  Bradlee  v.  Andrews,  VU  Masi.  SO; 
Swoet  v.DuttuD.  IIW  Man.  Wl;  TUlman  v.  Davis. 
8  L.R.  A. 


atjsolutety  and  Independently  of  creditors,  and 
provide  tor  dlstribucloo  Bubjeot  to  debts  and  the 
widow's  dower. 

8.  No  one  «xe«pt  tha  liiatir«r  br  a  benfioc 
certlftoate  oaa  ob>oocto  the  rlshtot  tirothenand 
■Mera  ol  a  peraon  InauTcd  to  take  the  prooeed* 

of  hiB  oertlfluate,  on  tbe  Krouod  limt  the  coostl- 
tutlonorthelDBurer  limits  the  right  to  lake  tfae- 
beoeSti  to  memliers  ot  the  tamtl;  of  the  Insured. 
or  ttaoae  dependent  on  him. 

<HaTlt>,18MU 

«  N.  T.  17:  Greenwood  v.  Uurnir,  !8  Minn.  UDt 
Cnswell  V.  QrumblinK.  lOT  Pa.  We. 

Ttie  word  "  holra"  wticn  unonni  rolled  byttieei' 
pressed  Intent  ol  the  testiitor  vests  a  lemi;)'  which 
otherwise  would  be  oontlnirenl.  Mulilonbenr'a 
App.  103  Pa.  EQ3;  McGlll's  Apii.  ai  Pa.  IS:  Patttsi-Hua 
V.  Uawttiom,  1£  9er|t.  ft  R.  lU. 

The  helcv-nC-luw  are  those  who  answer  the  de- 
scription at  the  timeof  the  le^ciiInr'B  death.  Whall 
V.  Convert.  B  New  Eat.  Bep.  823. 146  Klnsa.  B46. 

The  riElit  belr  of  a  person  deiiensed  Is  he  of  tha 
hl4Hid  of  llie  dpccit^cd  upon  whom  the  law  easlB  th» 
uoa.   Masuii  v.  Datley  (DeLj  U  Cent.  Uepu 


S3I. 

A  hueliand  oradmlnl<i 
of  a  wife  or  person  dyin^  inli«inti>.    JOfil. 

In  a  statute  conaernluy  ^he  suuoeaslon  of 


riffhthi 


See  also  24  L.  R.  A.  61)4;  30  L.  R.  A.  3S1. 


JoBHBON  T.  Knishtb  ov  Hokob. 


il  the  arcuft  Court  for  Prairie  County  in  fa- 
vor of  iDterpleadera  In  tn  actlnti  brought  1o 
recover  ibe  amouut  alleged  to  be  due  upon  a 
liencflt  luBuraoce  ccrtlQcute.     A^rmtd. 

Tlie  facts  aufUcleutly  appear  m  the  oplnloD. 

Matrt.  U.  M.  Bom,  O.  B.  Baa«  and 
-Ge«rg«  Stbler,  for  appellant: 

Uuder  the  desiguatloD  ot "  belts,"  Ihe  widow 
wati  entitled  to  at  least  one  ball  Qie  amount  of 
tbe  policy.  Wbeu  penonalt;  ia  apokeu  of  the 
Trora  "  heirs"  means  Uiose  entitled  under  the 
BtHtute  of  DiHiributiona. 

noughUm  V.  SeTidaa,  7  Allen  TJ;  Wright 
T.  MtthodM  Epit.  ClMrfh,  Hoftm.  Ch,  203, 
^  N.  Y.  Ch.  L.  ed.  1115:  HolUia-as  y.  Hol!»^ 
vay,  fi  Ves.  Jr.  403;  f^mmdeM  v,  Stont,  i  Vea. 
Jr.  649;  WhiU  v.  6ianfl(ld,  6  New  Eng.  Rep. 
fie,  146  Mass.  426:  Re  Blevewf  TnuU,  L.  R  15 
Eq.  110,  6  Eng.  Bep.  (Moakl  746;  WingMl 
T.  Wi»ifield.  L.  R.  9  Cb,  Div.  668,  28  Eng. 
Rep,  (Monk)  417;  Bt  Thampa^ii't  Trntti,  L.  R. 
^  Cb.  Dir.  607,  26  Eog^  Bep.  (Moak)  884; 
McKinnev  t.  BCeaart.  6  Kan.  893;  McCain  r. 
Hpna.  1  Dev.  Eq.  180;  (JorUtt  t.  Ck^biU,  1 
Jones,  Eq.  117:  Kittr  v.  Eiirr.  2  Jones,  Eq.  38; 
Bendertoa  t.  Henderton,  1  Jones,  L.  231;£iwn» 
T.  !^U,  6  Beav.  266;  Jaeeht  t.  Jaeobt.  16  Besv. 
-660;  Doodvy.  Uiggin;  2Eay&  J.  T39;  LoaY. 
Bmitli,  3  Jut.  N.  8.  844;  £'^t  App-  84  Pa.  241; 
ffrf«A  V.  6Va(CT-,  83  N.  J.  Eq.  IbO;  Alexander 
T.  Wallaee,  8  Lea,  6SS. 

The  subsequent  BmeDimetit  of  the  Constitu- 
tioD  conflning  the  beneflls  to  the  family  of 
the  member,  or  to  persons  dependent  on  htm, 
-deprived  tbe  Intervenors  of  an;  vested  ligbls. 
Tbey  bad  no  vested  rights  prior  to  his 
4eaib. 

4  Kent,  Com.  886;  Fugvre  t.  JfvfuoJ  Boetetg 
^  St.  JottjA.  46  Vt.  883 ;  Oundlaeh  v.  Qerma- 
nia  Mee/ianiei  Amo.  4  Hun,  889;  POultney  v. 
Bachman,  62  How,  Pi.  466;  Supreme  Qm- 
tnandery  K.  ofG.  R.  v.  Ainmortk,  71  Ala.  488; 
Byrne  v.  Catey,  70  Tei.  247;  tipiann  t.  Cbeu, 
«0  Tex.  533;  St.  Pairiel^*  itaU  Benef.  Son.  v. 
jrcV«ff,83Pa.BI0. 

'I'hc  grown-up  brothers  and  siHten  of  the  de- 
ceased,  living  in  their  own  bouses  miles  awaj, 
were  not  members  of  bis  famllr. 

Klafv  V.  Odd  Felloiet  Mul,  Reli^Ato.  3  New 
Eng.  Kep.  e«7,  143  Mass.  334. 

Tlie  ABSoointloD  is  now  existing  under  laws 
which  prohibit  payment  to  any  out  member? 
of  the  family  of  the  (1>  ceased,  or  those  depend- 
ent on  him,  and  a  contract  to  pay  to  bis  beira 
generally  isuUra  t^ratand  void,  and  tbe  beneSt 


would  have  to  go  to  anch  persons  as  might  bs 
prescribed  in  the  charter,  (he  supreme  utw  ol 
the  order, 

Additon  v.  Nea  Bnelanti  0.  T.  Amo.  4  Ker 
Eng.  Rep.  6.^,  144  Mass.  591. 

Tbere  Is  no  valid  designation,  and  the  widow 
is  tbe  only  one  entitled  lo  take  under  tbe  con- 
"itution  and  charier  of  tbe  Anoclation. 

Ballov  T.  (/(is,00  Wls.614;Birscbl,Fratei<> 
nities,  28. 

Mr.  J.  E.  Q&tewoodU  tor  appellees: 

Tbe  word  "heirs"  has  no  different  slgnlflcft- 
tlon  when  used  In  reference  to  personal  prop- 
erty from  what  It  has  when  uoed  in  reference 
to  real  estate  In  ihia  Biete.  Here  the  eeiate, 
both  real  and  persoDsl,  descends  to  Ibe  kin- 
dred, male  and  female,  subject  to  widow's 
dower,  clearly  not  recognizing  the  widow  at 
kindred. 

Mausf.  Dig.  g  £522,  subda.  1-3,  gg  2933- 
2525. 

Tbe  wife  can  only  be  made  heir  by  deoUi^ 
tlon  in  wrillng. 

Id.  %%  2841,  2845. 

Tbe  only  rsae  In  wblcb  she  can  Inberit  Is  nn- 
der  section  25^  where  there  Is  a  total  failure 
of  kindred. 

Kelly  V.  UcQvin,  IS  ArV.  SOS.  See  also 
RobiiitonY.  BUhop.  23  Ark.  878;  Cox  t.  BHa 
22  Ark.  G67;  UiUY.  Mitchell,  S  Ark.  606. 

Appellant  could  take  one  half  of  the  benefit 
certiQcate  only  In  case  it  was  the  property  of 
her  deceased  husband's  estate,  and  then  only  u 
dower. 

SeeMansf.  Dig.  §  2508. 

If  there  is  no  person  designated  In  the  cer> 
liflcate  who  can  take  the  benefit,  iben  tbe  poU 
icy  eltber  lapee«  and  must  be  covered  into  the 
widow's  and  orphan's  fund  of  the  order,  or  be 
collected  by  the  administrator  of  Johnson  and 
paid  lo  bis  creditors. 

Weilv,  Tafford,  8  Tenn,  Cb,  108. 

Tbe  Knl^bta  of  Honor  alone  could  complain 
of  Johnson^  want  of  obedience  to  tbe  laws  of 
tbe  order. 

Pnntieev.KniekeTboeleerL.Int.  Q>.  77N.T. 
483. 

After  having  received  dues,  the  Enlghts  of 
Honor,  if  s  parly  to  the  suit,  could  not  defend 
It  on  plea  of  «((ro  bi>«. 

Nlblack,  g  7;  Brlce.  Ultra  Tires,  729;  Ohi* 
Ait.  R.  Co.  V,  MeOirlhy.  06  U.  8,  3S8 (34  L. 
ed,  693):  llitcJieeek  v,  GalBfilon,  SO  C.  S.  861 
(34  L.  ed.  662);  Bloomirtgtnn  Mvt.  L.  Ben.  Atta. 
V.  Blue,  8  West,  Rep,  642,  120  HI.  121;  Bol- 
landt.  Taylor,9  West.  Rep.  606,  ill  Ind.  131. 


-Bl  estate  tba  word  ~  belrs"  does  not  Inolude  the 
widoir  ofths  deoedent  (Drake  v.  Pell,  8  Bdw.  Ch. 
161.  B  N.  Y.  Ch.  I.  ed.  MB),  nor  the  husband.  Wrl? bt 
V.  Methodtat  Bpls.  Church,  HoErn.  Ch.  ttO,  S  N.  F. 
•Ch.  L.  ed.  UtB. 

There  fi  no  reason  (or  holding  that  Hie  word 
"heirs."  when  applied  to  personal  estates,  has  a 
broader  or  mora  comprehenBtve  BlBnlflcatlon  than 
the  word!  "  next  of  Idn."  Tillman  v.  Davis,  tt  N- 
T.n. 

In  e  few  oaaea  In  this  oountrr,  however.  It  has 
been  held  that  the  woid  "heln'*  when  ai>plied  to 
personal  property  meaiM  tboae  that  br  the  Statute 
of  DlMrlbuUoa  lake  iha  peis«n>al  propertr  In  eaae 
of  faiteataoy,  and  benoeembiaM*  widows.  Sweet  v. 
DuUoD.  KM  Uass.  IK^  Welsh  v.  Crater,  aiir.  J.  Bq. 
«!..  R.  A. 


17T;  Freeman  v.  KnfKbt.  >  Ired,  Bq.  7S:  Croom  T. 
Herring.  1  Hawks.  aW;  Corbltt  v.  Corbllt,  1  Jones, 
Bq.  11^  Henderson  v.  Henderson.  1  Jones,  la  Bl; 
Collier  v.  OoUter,  8  Ohio  Bt.  VOf.  MoQiUI  App.  81 
Pa. *ti  Sbjt Am- UP^tOi  Alexander r. Wallaoe, 

In  M urdook  v.  Ward,  ff  H.  T.  (n.  It  was  held 
that  the  nezt  of  Un  meant  relatives  In  blood  and 
eonsequentlr  excluded  the  widow.  Bo  In  Luoe 
V,  Dunham,  (BN.  T.  U;  Keteltas  T.  Keteltas,  7»  M. 
Y,8U, 

He  legal  rights  ot  the  bain  or  dtoMbutees  te 


db.Google 
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XaT; 


The  beoeflcfaiy  ctinnot  be  chaaged  except 
In  tb«  manner  provided  In  tbe  contract. 

Bupremt  CouneU  L.  of  H.  t.  Smith,  4S  N. 
J.  Eq.  406;  Luhrt  v.  Mr».  34  N.  T.  S.  R.  2fi2. 

Though  tliB  consiitiitina  of  an  uaociB^on 
provides  ibat  certificates  BhsU  he  payable  only 
to  the  family  or  nome  one  depeudcQi  oii  mem- 
bers, yet  tUis  question  can  only  be  raised  by 
the  assodaiiOD;  and  payment  trr  tbem  Into 
court  of  tbe  amount  of  ibe  certltlcaie  waives 
the  objection. 

EnighUofBonor  t.  Watton.  64  N.  H.  617. 

Battloi  J.,  delivered   tbe  opinion  of  tlie 

On  tbe  4th  day  of  September.  1SS3.  the  Su' 
preme  I»d^  of  tbe  Knights  of  Honor  igxiied 
to  Jenin  W.  Johnson,  a  member  of  DeVall's 
Bluft  LodBO.  No.  3.na,  a  local  Imigp  of  tbe 
Kni^bts  of  Honor  located  at  DeVall'a  Bluff,  in 
this  Slate,  a  benefit  cerliflcatb  for  the  sum  of 
93,001),  parable  lo  bis  beira  at  bis  death.  At 
that  time  Johnson  was  unmarried,  and  the  con- 
■tiCiitioD  of  Ibe  Supreme  Lodge  authorized  tbe 
issuing  of  a  benefit  cerllttcate  payable  on  tbe 
death  of  a  member  to  bis  family,  or  as  he 
might  direct.  In  1884  the  (.'Onslitulinn  was 
cbaDf!cd  so  aa  to  aulboiize  the  issuing  of 
a  certiflcale  to  a  member  "payable  lo  some 
member  or  members  of  his  family,  or  per- 
son or  persona  dependent  on  him,  as  he 
may  direct  or  designate  by  name,  to  be  paid  aa 

frovided  by  general  law.  After  this,  on  the 
th  of  December,  1884,  James  W.JabD°on  and 
Laura  A.  Johnson,  the  plaitidS  in  this  action, 
married:  and  on  the  S7th  of  February,  1830.  a 
child  WHS  born  to  them,  who  died  on  tbe  tOtb 
of  August  of  the  same  year.  On  the  24tli  of 
November  following,  James  W.  Johnson  died 
without  descendants,  leaving  Laura  A.,  his 
widow,  and  a  M.  Pale  and  O.  T.  Can,  sisteis 
of  tbe  whole  blood,  and  George  W.  Price  and 
Balvnna  T.  Hurt,  half  sister  and  brother,  his 
nearest  kindred,  him  surviving.  Tbe  benefi- 
ciaries named  in  the  certificate  of  the  4th  of  Sep- 
tember, 1883,  were  never  changed.  The  Su- 
preme Lodge  has  paid  the  (2,000  Into  courti 
■nd  the  sisters  and  half  sister  and  brother,  de- 
fendanii  In  Ihisaclion.  claimingio  be  the  heirs 
of  Johnson,  and  Laun  A-,  llligate  its  dispasl- 
Uon. 

The  fitsi  question  presented  forour consider- 
ation is,  Who  are  meant  by  tbe  word  "  heirs" 
in  the  certificate  in  coutroi  'rsy?  It  is  a  tccb- 
nical  word.  When  used  in  any  letrnl  instru- 
ment, and  there  is  no  context  to  extilain  it,  as 
in  Ibis  case,  It  should  he  understood  In  its  ie^al 
and  technical  sense.  Moody  Y.WriVcer,  3  Ark. 
147;  Myar  v.  Stww,  49  Ark.  129;  IlatMll  v. 
Cat.  48  Hich.  440;  Mbantry  v.  BlamirB,  4 
Rusa.  SH4:  Ds  Rmatofr  f.  JJe  Beauvoir,  8  H. 
L.  Chs.  653,  657;  Booii/  v.  Hingint.  2  Kav  &. 
J.  729;  IJUlowag  t.  Uvtlouay,  5  Vea.  Jr.  40l. 

At  law  It  was  used  to  designate  tbe  persona 
on  whom  an  inheritance  in  real  estate  was  cost 
by  the  law  on  the  death  of  the  ancestor.  Orig- 
inally, it  could  not  be  used  to  designate  those 
on  whom  tbe  goods  or  chattel  property  were 
cast,  because  the  law  cast  tliera  upcm  no  one. 
No  one  "wai  appointed  by  law  lo  aucceed  to 
the  deceased  ancestor.  On  his  death  they  be- 
came boiui  tacaaHa,  and  were  seized  by  the 
king  on  that  account,  and  by  blm,  ■<■  grand 
8  L.  R.  A. 


almoner,  applied  to  pioua  ptirpoeca,  now  con- 
sidered superstitious,  for  the  good  of  tbe  souU 
of  their  former  owner."  But,  since  the  enact- 
ment of  Btatutes  of  Distribution,  It  has  often 
been  used  in  gifts  and  bequests  of  personal 
property  lo  designatathednnee  or  legatee.  As 
to  its  meaning  when  used  in  Ibis  connection, 
courts  are  not  in  harmony,  and  (here  is  much 
confusion  and  conflict  in  the  decisions.  No 
useful  purpiise  can  be  served  by  a  review  of  tbe 
cases  upon  the  question  in  this  opinion.  Suf- 
fice It  to  say  that  the  weighcof  authority  holds 
that  the  word  "heiis,"  when  used  In  any  in- 
strument to  designate  tbe  pcrain a  to  whom  per- 
sonal property  is  thereby  transferred,  given  or 
bequeathed,  and  the  coiilert  does  not  explain 
it,  means  those  who  would,  under  the  Staiuls 
of  Distributions,  be  entitled  to  the  persr.ial  es- 
tate of  the  persons  of  whom  they  are  men  ioned 
as  heirs  in  the  event  of  deaih  and  Ini'-slacy. 
JJoody  V.  Higgint,  2  Kay  &  J.  738:  Ot'llingt  t. 
MeOermott,  3  Myl.  &  K.  89:  WinttHM  v.  Wing- 
Hrld,  L.  R.  »  Ch,  IHv,  60S,  26  Enu.  Rep. 
(Mnak)  432;  »ceet  v.  Datloa,  109  Mn-s.  690; 
Wnght-w.  Mfiho^ia  l^U.  OAureli,  Ron -.n.Ch.  ' 
ail,  3!B.  6  N.  Y.  Ch.  L.  ed.  1119,  ll-.i;  Me- 
CiSs  V.  Spruit,  1  Dev.  Eq.  190;  Ecani  v.  Salt, 
e  Beav.  286:  Jacobs  v.  Jaenbt,  16  Benv.  657. 
660;  WkiU  V.  SlanfUld,  6  New  Eng,  It-p.  66, 
148  Mara.  425;  Lea  v.  Smith,  S  Jur.  N  S.  844; 
Ihuqhton  V.  KendaU,  7  Alien.  77;  3  Ji>r,  N.  S. 
(pt.  2}  ail;  Vnom  v.  lltrring,  4  Han  !;■■,  393; 
Eddiitfft  V.  Ijftig.  10  Ala.  203:  Raiaon  \ .  Raw- 
ton,  63  111.  63;  Rktmrdt  v.  JJillfr,  62  Hi.  433; 
Hatcaa  V.  Cox.  48  Hich.  440,  441.  B.e  Tili- 
man  v.  Damn.  95  N.  T,  17. 

In  many  States  where  the  widow  Is  entitled 
to  take  under  the  Statute  of  Diatributii>n,  aha 
la  held  to  be  an  heir  of  her  deceased  hustmnd 
as  to  his  personal  estate.  But  it  is  dific'rent  in 
this  State.  Section  2.')S3,  Mansfield's  Digest, 
provides:  "When  any  person  shall  die,  having 
title  to  any  real  estntcoF  inheritance  or  ivrsonal 
estate  not  disposed  oF,  nor  otherwise  limited 
by  marriage  settlement,  and  shall  be  iotestato 
a.i  to  auch  estate,  it  shall  descend  and  be  dis- 
tributed in  parcennry  to  bis  kindred,  m:ite  and 
female,  subject  to  the  payment  of  hiadLl)tflBnd 
the  widow's  dower,  in  the  following  ii'iinner: 
fint,  to  children  or  their  descendants,  in  equal 
parts;  second.  VL  there  be  no  children,  tlien  to 
tbe  father,  then  to  the  moihcr,  tf  no  mother, 
then  to  tbe  btolben  and  xisters.  or  their  de- 
scendants, in  equal  parts."  etc.  The  Malutea 
liTovide  that  Telittions  of  the  half  blond  shall 
inherit  equally  with  those  of  the  whole  lilood  in 
the  snme degree,  unless  the  inheritance  come  t» 
the  JDtesWte  through  an  ancestor.  In  only  on* 
event  does  (he  widow  take  as  an  heir  or  dis- 
tributee of  her  deccHKed  htisband,  and  that  t» 
when  he  died  intestate,  and  leaves  no  childrcik 
or  their  descendnnts,  father,  mother,  aor  their 
descendants,  or  any  pateraal  or  maieroat  kin- 
dred capable  of  inheriting.  Our  statutes  vir- 
tually declare  that  she  shall  not  take  the  real 
or  personal  property  of  her  deceased  hiishand 
as  heir  in  any  other  event,  if  then.  UansL 
Dig.  §  3528. 

It  is  true  that  section  3593,  Mausfleld'a  IH- 
gpst,  provides:  "If  a  husband  die,  leaving  » 
widow  and  no  children,  such  widow  sba)l  be  en- 
dowed of  one  half  of  tbe  real  estateofwliicbsuctK 
husband  died  seised,  and  one  half  of  the  per- 


1890. 


Statb  of  Mibboubi  v.  HoGoinaLH. 
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■onsl  Mtate,  absolutely  and  in  bar  owd  right." 
But  ahe  tnkes  the  one  halt  of  the  penoDsl  ealale 
u  dower,  absolutely  and  independenlt;  cd 
creditors,  and  ool  as  a  distributive  share. 

Id  mil  V.  Mitchell.  6  Art  618.  thii  court 
aaid;  "UistribuiioD  and  dowerare  two  separate 
Aod  diElinct  Ihinga.  One  is  ■  lien  created  b; 
law  □□  ibe  propcilj  of  ibe  husband  at  the  lime 
of  ibe  marriafie,  which  necessarily  takes  pre- 
cedence over  nil  other  subseqaent  accruing 
li^hu,  and  atlnchea  to  the  specific  property, 
and  is  carved  out  of  IL  Distribution  occurs 
after  ad  ml  iii  si  rati  on  and  the  payineat  of  debts, 
and  Ihe  ealute  is  then  divided  between  the  belra 
■nd  lefTHtees,  Tiiewidow  isootentiiled toany 
porlicm  or  distrlbuilve  share  after  her  dower 
has  been  Bliotled  to  b«r-,  for  all  that  goes  (o  the 
heirs  or  legHtees  after  payment  of  debta,  and 
the  administrator  la  bound  to  distribute  the 
residue  in  his  bands.  We  bare  no  stetulc  giv- 
ing her  any  portion  of  the  personal  estate  as  a 
disttibutive  siiare.  and  that  part  of  the  common 
law  which  Is  In  force  here  allows  ber  no  such 
loleresl  in  the  personal  effects  of  her  biisl'aDd.'' 

Id  Iliiniiia  a  statute  was  enacted  which  pro- 
TJdcs:  "When  there  Is  a  widow  or  surviving 
husband,  and  also  a  child  or  children,  or  de- 
scendants of  such  child  or  children,  of  tbe  In- 
testate, the  widow  or  aurvlvlng  husbaad  shall 
receive  ns  hie  or  her  absolute  personal  eatale 
one  third  of  all  the  personal  estate  of  the  Intes- 
tate."    Rev.  Blat.  chap.  89,  par.  4. 

Id  Oatiehy.St.  LouiiMyt.  L.  Ini.  Ci>.,B8I1l. 
2C1,  the  court  held  that  this  Statute  wm  not  In- 
tended to,  and  did  not,  make  tbe  widow  an 
lieir  of  bet  ioteslate  bushand,  but  defined  vhat 


shall  be  taken  at  . 

of  life  insurance  payable  to  tbe  ''legal  bein 
the  penon  whose  life  was  insured  was  payable 
to  his  children.  If  he  left  any,  and  tbat  hia 
widow  was  not  included  in  the  vorda  "legal 

We  do  not  think  that  Laura  A.  was  an  heir 
of  ber  husband,  or  Included  Id  the  word  "heirs" 
in  the  certificate  In  coDtroversv.  ^uLEt  Is  con- 
tended that  the  brothers  and  slslera  of  Johnson 
are  untitled  to  do  part  of  the  |3,000.  hecauao 
the  constitution  of  tbe  Bupreme  Lodge  of  1884 
limits  the  right  of  a  member  of  any  lodge  of 
the  Knights  of  Honor  to  name  beneficiaries  in 
a  certificate  Issued  to  htm  to  Ibe  membera  of 
his  family,  or  those  dependent  on  him,  and 
they  belong  to  neither  of  these  clssses.  But 
this  question  can  t>e  raised  by  no  one  eicept  the 
Supreme  Lodge,  and  it  does  not.  By  paying 
the  money  iuto  court,  It  has  expressed  its  wllT 
ingnesa  to  have  it  paiil  to  Johnson's  heirs.  Tbe 
money  forms  no  partof  htseslate.  ,The  widow 
has  DO  Interest  In  It.  Tbe  constitution  of  th« 
Supreme  Lodge  of  1B84  provides:  ''Id  tbo 
event  of  the  death  of  all  the  beneficisrie*  desig- 
nated by  the  memlier  before  the  decease  of 
such  member,  if  be  shall  makeDootherdisposl- 
tioD  thereof,  tbe  benefit  shall  be  paid  to  the 
hel[«  of  the  deceased  member."  The  child 
Laving  died  before  Us  father,  Johnson  left  bit 
brotber  and  sisters  his  only  heirs.  As  the  Bu- 
preme Iiodge  by  Its  certificate  promised  to  pay 
them  tba  $2,000,  and  do  not  object  to  pajing, 
and  no  Otber  person  can,  lawfully,  they  are  eii- 
tltlcd  to  ajudgmeottbat  it  be  paid  to  tLem, 

Judj/meni  affirmed. 


MISSOURI  8DPREMB  COURT. 


STATE  OF  MISSOURI,  Appt, 


...Mo..., 


1.  Parol  evidence  may  b«  glTaii  t«  show 
what  was  said  aod  donu  la  the  pm>eiioe  of  the 
eourt  si^l^ix  tn  a  mintelcrlal  capacity,  as  In  tbe 
matter  of  iiiJiirovinK  an  otBoUl  twiid,  in  order  to 
show  notice. 

8.  Eroslns  th«  name  ef  a  ■nraty  at  his 
requestaiid  ButsUluUniiEaDollier  before  the  ap- 
proval of  an  otSoiaJ  txind,  and  without  tbe  ooo- 


■eot  or  kDowledoe  of  the  other  miretlMi  dla> 
charE«a  them,  where  tbeapproral  ofthetwDd  br 
tbe  oourt  was  made  with  kaoirledKe  ot  the  sub- 
stitution, and  of  tbe  fact  tbat  theother  auretlea 


o  procure  ol 
tad  pmeat  it  tor  aoceptanoe  and  approval  doe* 
'  e  the  principal  to  dtsoharse  a 


0  had,  I 


mlKbt  CI 


pHTtrtotbe  tnstrumeDt. 
A.   A  ntrety  who  slgiu  a  bond  In  ifU^ 

ranoeof  the  fact  that  tlie  other  burettes  tikereon 
have  Ijecn  released  by  tbe  erasure  ot  the  name  of 
a  surety  ciuiDot  tie  held  liable  on  the  bond,  as  ha 
did  not  liit«Dd  to  beoome  tbe  sole  auretr- 


Hon.— Surcf  j/8^  <p. 

Parol  evlitenoe  mar  be  slven  loshovthatabond 
was  made  on  condition  tbat  II  sbould  IM  void  In  a 
oertatn  omer^acy.  Field  v.  Biddle,  >  U.  B.  S  Dall. 
in  a  L.  ed.  3£>). 

The  aokDowledgmeat  of  a  bond  br  two  or  three 
furetlea  and  Its  delivery  Bill  rebut  any  Inferenoe 
Bmtnst  Its  vaJidlt/  whloh  mt^ht  arise  from  the 
Ilmple  fact  of  lla  not  bavin?  been  signed  by  tbe 
otber  surety.  Duncan  v.  Uolted  Stales,  Si  U.  B.  7 
Pet.  43S  (8  L.  ed.  T39I. 

AsureiT  whnslKQS  a  bond  hnnwina  that  It  has 
not  tieen  slRHed  by  the  prlnotpal,  but  Intsadtog, 
Ueverttielesa,  to  t>e  himself  bound  as  eurety,  may 
be  liable  on  tbe  bond.  Ooodyeai  Dental  Vulcanite 
Co.  V.  Bacon.  l*a  Ham.  S4£. 

Tbe  tact  that  a  surety  on  ■  bond  alined  It  hi  tiM 
eipnctatiun  that  bis  partner  ako  wouM  Shm  tbe 
8  L.  K  A. 

See  also  41  L,  E.  A.  823. 


bondas  surety,  Imt  tbat  for  some  reason  be  (alleA 
to  do  BO.  will  not  relieve  him  from  liability.  Wblt- 
taker  v.  Rtohards  iPa.)  7  L.  R.  A.  748. 

W  bere  an  ensure  of  one  of  the  sureties'  name* 
in  an  official  bond  was  made  after  another  surety 
signed  the  instrument,  and  without  knowledge  or 
consent  ot  the  latter,  he  I>  discharged.  United 
StaLsa  V.  Oinklln  ("  Kogera  T.  The  Uarahal ")  SB  U. 
a.  1  Wall.  BU  aT  L.  ed.  714). 

After  a  surety  has  received  and  approved  a  bond 
(Tlven  In  a  claim  suit,  the  subee  luent  signature  ot 
another  surety  thereto  will  not  vlilale  tbe  l»nd  or 
relcaw  the  former  surety.  But  the  signature  of 
tbe  additional  surety  la  without  consideration  and 
wllbout  elfeot,  as  the  right  of  the  obligor  to  th» 
poesessloa  of  tbs  property  In  lull  was  perfected 

when  tbe  bond  was  flrr* 

Belleiiaar.8TAla.SH. 
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Mat, 


S.   Tb«  doctrine  of  ipollatlon  baa  nothliiK 

to  do  with  the  qumtloD  01  the  effect  of  eraalng 
the  name  of  ■  aurety,  before  tbe  BppnivBl  of  a 
band,  upoa  the  llabUltr  of  other  nuetlea. 
4.  Aa  estoppel  e^iinat  arise  to  prrvent 
suretloa  (ID  an  otBolal  bond  from  losltitiTig  upon 
their  reloase  trum  Unblllty  on  acoouat  of  tbe  ■]- 
teratlOD  of  the  bond  before  approval,  from  the 
fact  that  thej  permitted  the  prindT«l  to  poi^ 
tonn  his  offlclal  duties  vltbout  objection  for  two 
rean  aftar  the  bond  waa  approved,  if  It  l>  not 
.ibuwn  thattbef  bad  Icnowledinof  thealteratlou, 

(Sluruood  and  Bamay,  33^  AaentJ 

(Kajr  HMBBOl) 

APPEAL  b^  plafrtlff  from  a  Jadgment  of 
tbe  Circuit  Court  for  Euoz  Couoiy  In  favor 
«f  defendabts  fn  an  actioii  brouaht  to  ncover 
the  amouDt  due  bj  a  defaulting  lax  collector 
from  tbeauivtteson  hlaofflcial  bond.  Aprmeg. 

Tbe  fact*  are  fully  stated  ia  the  oplDioD, 

Mettn.  John  H.  Wood.  Atty  Gen..  L.  F. 
-Cotter  and  O.  D.  Jones,  for  appellani: 

The  Biatute  requlrea  couoty  courts  to  "keep 
joat  and  faltbrul  rpcordaof  ilieir  proceedinga. 
Tbe  record  does  not  afaoir  tbat  Palbng"!  name 
was  ever  on  the  bond,  or  erased  tberefTom. 
Tbe  acts  and  procpedinga  of  the  ooud^  couit 
«re  kDOwn  alone  by  lis  record. 

Medlin  «.  l^atU  Oountg,  8  Ho.  SSS-  Mihn 
T,  Pemberton,  IS  Mo.  099;  Denniton  v.  St.  Lotiit 
Covntff,  SS  Ho.  168;  JSepTV  *■  Jlt^rtort  Covntg, 
47 Mo.  Se-.Jfauptn  \.  FrankUii  County.  ZlTAo. 
437:  VoUey  t.  JVatw,  07  Mo.  546;  Johtimn 
County  T.  H'iMil,  84  Ho.  ItlSj  Bank  ofOommeroe 
y.  Holder,  8  Ho.  App.  171 :  BiUy  r.  Pettit  Coun- 
ty, 96  Ho.  818. 

Reid  did  not  make  the  erasure.  He  bad 
noibibc  to  do  with  it.  Tbe  bond  was  la  the 
posbe^lon  of  the  court  for  its  approval  and 
Uie  erasure  was  Hpoliadon  and  not  alteration. 

Jtedlin  t.  Plattt  Cotinty,  fupra. 

After  a  bond  baji  been  delivered  to  the  proper 
•court  or  officer,  ft  is  entirely  out  of  tlie  power 
of  anyone  to  release  the  bondsmen  by  merely 
«raalng  tbeir  names  therefrom, 

Jonet  V.  State,  7  Ho.  82;  Jamei  v.  Dixon,  ii 
Ho.  S38;  Slate  v.  Farmer,  64  Ho.  489;  OraTet 
Y,  MeHtigh,  68  Ma  BOO:  Brawn  y.  Weatherbg. 
71  Uo.  ISa;  state  y.  Biehardeon,  29  Mo.  App. 
«93. 

The  county  court  had  no  authority  to  release 
«  solvent  surety;  and  if  It  exceeds  its  authority, 
tbe  county  or  Btate  will  not  be  bound  by  iu 
UTisutliorfzcd  act. 

Woteott  Y,  Lawrenee  Cfninty,  2CMo.  27C;  SlaU 
T.  Oarlc  County.  41  Mo.  48;  SCafc  v.  Stale  Bank. 
4C  Mo.  fiSS;  ^inM  v.  Franldin  County,  48  Mo. 
177;  State  v.  Hayt.  62  Mo.  B7B;  Viood  v,  WVU 
iame.  81  Mo.  63;  Saline  County  j.  Wilton.  Id, 
289;  Uaupin  v.  Franklin  Connty,  67  Mo.  880; 
Diiton  Y.  Lieingeton  County,  70  Mo.  240;  Book 
▼.  Sari,  3  WesL  Rep.  840,  37  Mo.  258;  Stur- 
•geon  v.  Hampton.  8  WrsL  Rep.  844, 88  Mo.  218; 
State  Y.  Barrit.  90  Ho.  87. 

Defendants  must  be  held  on  the  ground  of  i 


4ll  men  are  bound  to  lake  noiice  of  the  publii. 
records  of  all  courts.  Tbey  knew  that  Reid 
ivas  holdloic  office  by  Ylrtne  of  their  surety- 
ship for  bim,  and  Uiey  keirt  silent  vrhile  tbe 
6L.R.A. 


public  Tevenuesvrere  being  squandered  by  thdr 
prlndpal. 

Stale  V.  F>)tter.  OS  Ho.  211-.  State  t.  WOlfamM, 
77  Mo.  468;  I.ionberger  v.  Krieger,  4  West.  Rep. 
481.  B8  Mo.  160;  Wrig/.t  v.  fjaag.  06  AJa.  880; 
B'irne  v.  Campbell.  71  Ala.  271;  Berring  v. 
Skajni.  78  Ala.  446;  Ecam  y.  Davghtry.  84  Ala. 
CR;  (^awn  y.  Com.  84  Va.  3ti2;  Niddietoa  t. 
State.  120  Ind.  160;  Dair  t.  United  Statue,  88 

0  9.  IS  Wall.  1  (21  L.  ed.  491);  Bigelow.  £•- 
toppel,  8d  ed.  454.  aud  cases  cited. 

Dailing's  name  waa  not  signed  to  the  bond, 
nor  written  Id  the  body  thereof,  when  the  otli- 
en  sifrned,  and  they  cannot  be  released  by  iia 

Taylor  Qnt-nty  y.  King,  78  lovra,  Wi;StaU 
Y.  }'otter,  63  Mo.  212. 

The  aiirety  invesied  the  principal  with  an  ap- 
parent BUtborily  to  deliver  the  bond,  and  there 
was  nothing  on  its  face  or  In  any  of  the  attend- 
log  circumstencea  to  apprise  the  oltlciala  wbo 
accepted  It  that  thena  was  anjlhlng  to  pre- 
clude Its  acceptance,  Tbe  surety  is  therefore 
alone  in  fault  in  the  matter. 

8taU  Y.  Potter,  68  Mo.  213^26;  Hern  v, 
SiehoU,  1  Salk.  289;  State  v.  Baker,  04  Mo.  107: 
SUtte  V.  Modrel.  W  Uo.  152;  UtaU  v.  Beaitt,  7i 
Ho.  0Oi;Waiffr.Shaefer.  74  Ho.  155.  156. 

WbeneYer  an  alleraiion  has  been  made  bf 
common  consent  of  the  parties  or  before  de- 
livery, the  instrument  will  not  be  avoided. 

1  Am.  &  Ede.  Encyclop.  Law,  p.  508;  Bo- 
vieie*  v.  Alefon.  6  Ala.  297;  Steieari  v.  Preeton, 

1  Fla.  10;  Wicket  v.  CauUt,  5  Harr.  A  J.  86;  Bee- 
(on  Y.  Benton,  ISCiiah.  01;  Den  v.  Wright,  7  N. 
J.  L.  175;  Campbell  v.  Roe.  i  Hawks,  88;  frO- 
fcm  Y.  Wai^,  4  WharL  114. 

An  alteration,  although  material,  cannot  faw 
validate  ■  written  inslrument  when  made  by  a 
stranger  to  the  contract 

I  Am.  &  £ng.  Encyclop.  Law.  p.  505;  Big^ 
loa  T.  Slilphen.  85  Vt.  521;  Boyd  v.  MeConneU, 
ID  Humph.  (Tenn.)  BS;  Bobe> tton  v.  Sny,  91 
Pa.  ZiSi;WiUiarne  y.  Moeeley.  2  Pla.  304;  Va» 
Rrunt  V.  Eoff.  85  Barb.  501;  EubI  v.  Orag,  85 
N.  J.  L.  227;  JMim  y.  Drum,  138  Haas.  (S«6; 
Adamt  T.  Frye.  8  HeL  103;  Lubberiitg  y.  SoAi- 
brecAer,  22  Mo.  696. 

If  a  surety  penults  bis  prlndpal,  with  bit 
knowled^  and  conwnl,  by  means  of  the  bond 
unuuthoiizcdly  delivLTtd,  to  possess  tbe  fund 
and  fill  the  olHce,  lie  will  be  estopped  to  moke 
the  (lefcnse  made  here. 

Wright  v.  Lang.  00  Ala.  889;  fiunwT.  Otmp' 
bell.  71  Ala.  271 ;  Zfcrriiw  v.  Skaggt,  78  Ala.  440; 
Dairw.  United Statet,  83  U.  S.  16  Wall,  1  (31 
L.  ed.  491);  Canon  v.  Ortgtby,  8  Weal.  Rep.  87, 
118  m.  151;  Provtv  v.  Wilton,  128  Mass.  207. 

Mr.  O.  R.  BaJthrope,  for  respondents: 

The  evidence  clearly  and  emphalicallyahowa 
a  material  alterntlon  and  change  made  in  llie 
obligations  and  rcspoosibilities  resting  upon 
these  respondents  by  virtue  of  said  bond,  and 
said  bond  by  reason  of  said  alteration  and 
changes  so  made  is  void  as  to  ttiew  respondenla. 

Martin  v.  TAomae.  66  U.  8.  24  How.  816  (16 
L.  ed.  689);  Smith  r.  United  State*.  60  U.  S.  * 
Wall,  819  ai  L.  ed.  788);  State  y.  Oraig.  58 
Iowa.  288;  StaU  v.  OhurehiU.  48  Ark.  426;  Ci*> 
borne  v.  Van  Hovten,  45  Mich.  444;  BrarJie» 
County  Comr*.  SinkingFvnd  t.  Daum,  80  Ej. 
88a 

Keama,  b4Ying  signed  the  bond  after  THD- 


State  or  Uissouxi  t.  HoGoktolk, 
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lug,  wUl  hi  law  be  presumed  to  bare  iJgned  It 
upon  the  failb  of  DHJliUit'e  slfsnature  beiDg  up- 
on It.  and  upon  the  belief  Ibatbe  vould  be  Jield 


JUarUn  v.  T/iomaiBnA  Smith  t.  Unitedatatt*, 

And  IhoEe  who  aigaei  before  Dafling  were 
Teleitsed  because  of  failure  la  MCure  tbe  proper 
tiumi.er  of  sureties. 

aiale  Y.  Craig,  tupra;  Hurfree,  OlHclal 
Bonds,  S§  63,  7»0;  Brandt,  Bur.  8  B8S;  0«Jotti# 
V.  Van  ilavten,  Bratken  Cmtnty  OomT*.  Staking 
Fund  r.  Damn  and  St/itt  r.  Churchill,  mipra. 

Tbe  couDlj  court  being  tbe  agent  for  the 
State  ID  receivioK  and  approrlng  toe  bond,  lu 
acta  and  knowledge  in  ibe  premises  should  be 
imputed  to  the  Slate. 

Bard  v.  Tavbman,  79  Mo.  101,  108. 

The  doctrine  of  estoppel  will  not  apply,  for 
tbe  Bureties  knew  QolhiDg  of  the  allenttion  hav- 
ing  been  made. 

Frederick  v.  Mittovri  Biwr.  Ft.  8.  A  Q.  B. 
Co.  62  Mo.  402;  Burke  v.  Adf-mt,  BO  Mo.  GM; 
St.  Limit  &  S.  F.  R.  Go.  t,  Emaa  A  B.  F.  B. 
Co.  8S  Mo.  807. 

Mettrt.  Blair  A  MB.rcliB.iid  also  for  re- 


Blmok,  J.,  delivered  the  opioloa  of  the 

The  SUte,  bb  plaintiff,  brmiKht  tbis  rait 
Bgflinst  tbe  sureties  on  CbeoffldstboDd  ofPetei 
J.  Keid,  who  was  elected  collector  of  Enox 
Coantf  in  November,  1884.  Reid  seems  (o 
have  paid  over  tbe  county  revenues  collected 
by  bim,  but  be  mnde  di- fault  to  tbe  State  in  the 
amount  of  $14,002,  and  bence  this  suit.  The 
case  was  tried  by  tbe  court  without  a  Jury,  the 
trial  resulting  in  a  judgQienl  for  the  defend- 
ants, to  reverse  which  the  Slate  proaecutfs  (bis 
appeal.  Many  matters  of  defense  were  set  ud 
in  tbe  answer  filed  by  Ibe  defendants,  and 


dence 

dence  bearing  upon  these  defenses,  except 


IS  received  in  support  of  tbem;  but  tjie  .  bouds.     The  parol  evidence 
the  close  of  the  trial  excluded  the  Ai-  j  this  case  for  the  purpose  of  abi 


offered  in  support  of  that  part  of  the 
which,  Id  effect,  statea  that  the  bond  sued  up- 
on la  not  the  obligation  of  tbe  defendants. 
Tbis  is  therefore  tbe  only  defense  before  us  on 
tills  appeal. 

In  August,  1886,  Reid  presented  to  the 
County  Court  of  Knox  County  a  bond.  Id  the 
penal  sum  of  (80,000,  tor  approval,  signed  by 
bimsell  and  the  following  sureties,  in  tbe  fol- 
lowing order:  P.  B.Earlv,  Patrick  Fletnming, 
I.  D.  McPike.  Thomas  fircsnen,  George  Bail- 
ing and  Thomas  Kearnes,  At  the  same  time, 
Dailing,  one  of  the  sureties,  appeared  before 
the  court,  which  was  then  In  session,  and  asked 
that  bis  Dame  be  taken  oft  tbe  bond,  assigning 
as  a  reason  therefor  that  he  signed  upon  the 
nndeistsnding  that  James  Kelly  would  also 
■ign,  and  that  Kelly's  name  had  Dot  been  pro 
cured.  The  matter  was  talked  over  in  tbe 
presence  of  the  court,  and  tbe  name  of  Dailing 
was  erased  by  the  clerk  In  the  presence  of  all 
of  tbe  judges,  and  of  Dsillog  and  of  Reid,  but 
Id  the  atwence  of,  and  without  tbe  knowledge 
or  consent  of,  any  of  Hie  other  sureties.  Some 
of  the  evidence  is  to  tbe  effect  that  tbe  erasure 
wai  made  by  tbe  clerk  at  the  instance  of  the 
court,  tbe  other  parties  present  consenting. 
Tbe  presiding  Justice  then  told  Reid  he  must 
8  L.  R.  A. 


procure  other  sureties.  Thereupon  Beld  took 
the  iMind,  and  in  one  or  two  days  again  pre- 
sented it  to  tbe  court,  with  tbe  name  of  John 
Cain  signed  on  the  line,  and  at  the  place,  from 
which  Oai ling's  name  bad  been  erased.  The 
court  then  approved  the  bond  by  anorderdaled 
the  4th  of  August,  1885.  Cain,  who  signed  by 
making  his  maik,  did  not  know  thatUailiag 
had  ever  been  a  party  to  tbe  instrument.  The 
other  sureties  signed  at  different  dates,  and  at 
the  office  of  Reid.  Koihing  is  said  about  any 
erasure  in  tbe  body  of  tbe  Iwnd,  and  the  infer- 
ence is  that  the  names  of  tbe  sureties  had  not 
been  inserted  at  that  place  when  tbe  bond  was 
first  presented  for  approval.  DalJing  was  a 
substantial  propertyowner,  while  Cain  appears 
to  have  been  in  debt  to  tbe  amount  of  tbe  full 
value  of  all  of  his  properly.  The  defendants 
asked  no  instructions.  "Hie  State  asked  ooo 
only  on  this  branch  of  the  case,  to  the  effect 
that  the  evidence  concerning  the  erasure  of  tbe 
name  of  Bailing  constituted  no  defeosc,  which 
the  court  refused.  The  plaintiff  is  therefore 
here  standing  on  a  demurrer  to  the  evidence  of 
rbe  dereodants. 

1.  Tbe  8tat«  places  much  reliance  upon  the 
proposition  that  the  circuit  court  should  bsva 
excluded  all  of  the  parol  evidence  of  what  was 
said  and  done  in  the  presence  of  the  Judges  of 
the  county  court.  This  contention  is  based 
upon  tbe  ground  that  tbe  acts  of  tbe  county 
court  can  be  shown  alone  by  tbe  record.  These 
courts  are  required  to  keep  a  Just  and  faithful 
record  of  their  proceedings,  aod  must  speak 
by  and  through  the  record.  The  county  courts, 
however.  In  approving  these  ofSclal  bonds,  act 
in  a  ministerial,  and  not  a  Judicial,  capacity. 
StaUr.  Lafayelta  County  CI.  41  kfo.  221;  Stale 
v.  Hoaard  (hunty  Ct.  Id.  248;  Be  TAompion, 
4S  Itlo.  OG. 

Tbey  are  made  tbe  agents  of  tbe  Blaie  and 

' — ' —  for  Ibe  purpose  of  accepting  such 

■      ■  ■  ot  offered  in 

ig  any  order 

,     ^,  .  but  for  the  jjurpose 

of  showing  tbst  tbe  court  had  full  notice  and 

knowledge  of  the  fsct   that  tbe  name    of  one 

of   tbe   sureties    had    been   erased,   and  that, 

too.  without  tbe  knowledge  or  consent  of  the 

other  sureties.     For  this  purpose  tbe  evidence 

was  properly  received.     Notice  to  the  court, 

when  thus  acting  in  a  miuisterisl  capacity,  mar 

be  shown  by  evidence  which  would  be  sum- 

clcnt  In  case  of  other  agents.    It  Is  not  to  be 

expected  that  all  the  information   which   tbe 

court  may  have  while  tmnsectingsuch  business 

will  be  spread  upon  the  record.    The  law  does 

not  require  it, 

2,  The  plaintiff  cites,  and  with  confldencs 
relies  upon,  a  line  of  authorities,  of  which 
Stal«  V.  Bolter,  68  Mo,  212,  is  tbe  leading  one 
in  this  court.  That  was  a  suit  oo  tbe  bond  ot 
I'urley,  as  guardian  of  certain  minors,  with 
Potter  and  another  as  sureties.  Potter's  de- 
fense was  that  he  signed  the  bond  on  the  con- 
dition that  it  would  be  signed  by  one  Botbrick 
as  surety  and  that  it  was  tiled  by  Turley  wiUi- 
oul  having  procured  the  signature  of  Both  tick. 
Ba^s  tbe  court:  "Here  tbe  surety  who  defends 
this  action  had  invested  the  principal  with  an 
apparent  authority  to  deliver  the  bond;  and 
there  was  nothing  on  tbe  face  of  tbe  bond,  or 
in  any  of  the  attending  drcumstaocei^  to  (i|v 
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prlM  Qie  offld«l  who  accepted  It  thaC  there 
wu  aoj  Mcret  ai^Kemeiit  whlcb  ahould  pre- 
clude tbe  acceptsDce  of  the  bond."  The  de- 
fenie  naa  accoidiaglj  OTerruled,  Had  tbe 
doctrine  of  that  case  ovenuliof;  loroier  case* 
liaa  been  followed  Id  gubeequeot  caaea.  8tat« 
V.  Balttr,  tH  Mo.  167;  Stale  v.  Modrtl.  8B  Mo. 
163:  Stat*  t.  HeuiU,  72  Ho.  604;  Woiff  t. 
Behaefer,  7*  Mo,  16t 

II  IS  now  well-eBmbllHhed  law  in  thfa  and 
Otber  jurisdictiona  IboC,  where  a  suiet;  si^a  a 
bood,  aod  leaveaiilo  the  hands  of  tbcpriodpal 
to  be  delivered  only  upon  Ihe  coDditioa  that  it 
laajgned  by  another  person,  and  the  priocipal 
delivers  the  bofd  to  the  obligee  without  com- 
pljinff  with  the  condilioo,  and  tbe  obligee  takes 
It  wiinout  notice  of  the  conditional  agreemeat, 
ttaeaurely  will  tie  bound.  Dair-r.  VniUd Slates, 
SeU.  8.  16  Wall.  I  [21 L.  ed.  4«I];  Slate  v.  i^k, 
B8  Me.  £84;  Taylor  County  v,  KiTiff,  73  Iowa, 
153;  Stott  V.  fa)per.  81  Ind.  76;  MiUttt  v. 
FOrktr,  2  Met.  (Ky.)  609. 

Tbe  same  rule  appiies  where  the  rarely  atpna 
K  bood  It-aTing  a  bluok  space  for  the  penalty. 
Kod  Ihe  priacipal  fills  it  with  a  leraer  amount 
than  that  agreed  upoa  by  the  priDcipal  and 
Burety.  Batter  v.  United  State*.  BS  U.  S.  21 
Wall  974  [22  L.  ed.  616]. 

In  these  caaea  of  condltloual  agreementa,  It 
la  tbe  surety  who  puta  trust  and  confidence  in 
the  princtpal,  and  not  the  oblifcee,  and,  If  bdj- 
oue  li  to  De  the  loser,  it  ahould  be  tbe  surety; 
tor  be  puu  It  In  the  power  of  the  prlDcipal  to 
create  tbe  mischief  complained  of.  Tbe  bond 
having  been  accepted  and  acted  upon,  tbe 
anrety  Is  estopped  from  aetting  up  an  UDper- 
formed  and  uudiscloeed  condition.  Tbe  cases 
before  cited  all  proceed  upon  tbe  ground  that 
there  ia  nothing  upon  tbe  face  of  the  bond,  as 
disclosed  by  Lne  attending  circumslaiices,  to 
apprise  the  obligee  or  accepting  officer  of  a 
atate  of  fads  which  ahould  prevent  Ita  accept- 
ance. When  Ihe  county  court  accepled  the 
bond  in  question,  it  bad  full  knowledge  of  ihe 
fact  Ihat  tbe  name  of  Dal  ling  as  one  of  tbe 
■urelies  had  been  erased,  aod  the  name  of  C^n 
aubstitutad  therefor.  The  circumsUnces  all 
tend  to  show  that  the  court  koew  ibis  had 
been  done  without  the  knowledge  or  coDseot 
of  the  oilier  sureties.  The  court  was  in  no 
manner  niialfd  or  deceived,  and  there  is  no  room 
or  ground  foi  the  application  of  any  priocipie 
of  estoppel  as  agaltiit  tbe  aureiiea.  The  cases 
before  died,  and  tbe  principles  of  law  npon 
Which  they  are  ruled,  do  not  meet  the  questton 
which  we  are  bound  to  decide  in  this  case. 

8.  The  surely  has  Ihe  right  lo  stand  upon  *he 
Kry  lerms  of  his  contract :  and  it  ia  well-settled 
law  thai  any  material  variation  or  alteration  In 
tbe  obtlgHlion  or  cooiract  upon  which  he  Is 
bound  will  dlscbar;;e  him,  unless  he  cunsetits 
to  the  alleration  before  made,  or  by  some 
luhseguptit  act  ratifies  it,  Burge,  Burelysbip, 
ei4;  BiiyliPB.  Sureties,  260. 

Tbe  principle  of  law  Just  slated  la  not  cou- 
troTerled  hy  the  plnlntill,  but  its  application  to 
the  case  io  bnnd  la  denied.  It  ts  therefore 
deemed  best  to  make  a  concise  statement  of  the 
facta  of  fome  of  Uie  casea  relied  upon  by  tbe 
defendant: 

Marlin  t.  Thomat,  6S  U.  R  24  How.  8111  p6 
L.  ed.  689],  wm  a  suit  upon  a  delivery  bond 
executed  to  a  marahal  in  a  replevin  suit.  After 
6L.  H.A. 


the  bond  had  been  executed  In  Ihe  principal 
and  three  suretiea,  the  prlndpaf,  with  the  con- 
sent of  the  marshal,  and  without  the  consent 
of  tbe  sureties,  erased  his  Dame.  This  erasure, 
it  was  held,  constituted  a  varlaliou  of  the  con- 
tract of  the  sureties,  and  discharged  them  from 
all  liability  on  tbe  bond. 

Smith  ▼.  Unit«i  Stata,  99  U.  S.  2  Wall 
SIQ  [17  L.  ed.  78S],  was  a  suit  upon  a  bond 
given  by  Pine  as  marshal,  the  bond  having 
been  approved  by  tbe  diairtct  judge.  Smiib, 
one  of  the  surelies,  defended  on  the  ground 
that  the  bond  was  not  his  deed.  The  evi- 
dence showed  that  Smith,  Hoyne  and  otbera 
bad  signed  the  bond  aa  coaureties  lor  IHne. 
floyne  became  dissatisfied,  and  requested 
Pine  to  erase  bis  name,  which  was  don^ 
but  by  whom  did  not  appear,  Tbe  name  of 
Hoyne  was  erased  when  the  bond  was  pre- 
sented to  tlie  Judiie  for  approval  and  the  Judg« 
had  been  told  by  Hoyne  that  be  wanted  bia 
name  erasol.  The  remaining  sureties,  except 
Smith,  appeared  before  tbe  Judge,and  acknowl- 
edged the  execution  of  the  bond.  Smith  did 
not  acknowledge  it,  and  did  not  know  that 
Hoyne's  name  had  been  erased.  It  was  held 
that  the  suretiea  who  acknowledged  the  bond 
after  the  erasure  were  estopped  from  interpoa- 
ing  tbe  alteration  as  a  defeoBe;  but,  as  to  Smith, 
it  was  held  that  the  erasure  was  a  material  al- 
teration of  tbe  obligation  to  which  he  becaOM 
a  party,  and  that  be  was  therefore  discharged. 
The  suit  lo  Statev.  Craig,  5tj  Iowa,  21i8,  was 
upon  Ihe  bond  of  ibe  warden  of  Ihe  penitentiary. 
"niere  wei«  some  eleven  aurelies  as  the  tmnd 
stood  when  produced  in  evidence,  and  the  da- 
lense  waa  material  alteration.  The  evidence 
abowed  that  oneSmith  signed  it  as  a  surety  after 
Ihe  flrstaeven  signatures  bad  been  oblained.and 
tbe  other  sureties  signed  after  Smlih.  Befoi* 
the  names  of  the  sureties  bad  b<«n  inserted  in 
the  body  of  the  bond,  and  before  approval. 
Smith's  name  was  erased  without  tbe  con-cenl 
OHiy  of  the  other  suteties.  The  pcTGons  sigit- 
idr  before  Smith  did  not  know  that  he  bad 
signed  until  after  the  suit  had  been  commenced. 
It  was  held  that  though  Craig,  the  principal, 
had  been  intrusted  with  the  bond  lo  procure 
signatures,  and  preaent  it  for  approval,  yet.  aa 
to  the  sureties  signing  subsequent  to  Smith. 
Craig  was  not  authorized  to  deliver  the  bcHXl 
alter  it  had  been  allured  lo  their  prejudice,  and 
that  those  sureties  were  discharged  because  the 
instrument  sued  upon  was  not  their  contract 
The  sureties  who  signed  befoic  Smith  were  also 
discharged  on  Ihe  ground  that  it  would  be  pre- 
sumed tbat  they  signed  with  Ihe  imderslanding 
that  other  sureties  would  be  procured  in  such 
a  way  that  alt  would  be  held  and  iMund  as  co- 
in the  case  of  Braeken  Count]/  Oomr§.  Sink- 
ing M/nd  T.  Davm,  80  Ky.  88t},  the  suit  waa 
based  upon  a  sheriff's  bond,  and  the-  defense 
waa  n<m  ewt  faetvm.  Ten  persons  stgned  a 
power  of  attorney  authorizing  the  county  clerk 
lo  sign  their  Dames  to  the  b(>nd.  At  li-ast  two 
of  the  names  were  erased  before  the  power  of 
atiorney  waa  delivered  lo  the  clerk.  It  waa 
held  that,  if  tbe  namea  were  erased  without 
the  knowledge  or  consent  of  the  olber  sureties, 
and  with  the  knowledge  or  by  the  directhm  of 
the  county  judge,  whose  do^  It  was  to  take 
and  approve  the  bond,  then  tn  plaintiff  could 
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not  recover.  Tbe  court  said,  Id  sutntaace, 
tbat  it  was  tlie  duty  of  officers  iotrusled  with 
mulhnrily  to  tuU  ;  aod  approve  official  bonds  to 
use  oniiaary  care  and  prudence  to  protect  the 
sureties,  aa  well  aa  lo  protect  the  public.  Here 
the  bond.  wbeD  first  pieaented  to  the  county 
coutt  for  lis  approval,  was  a  completed  bood. 
Astbea  presented,  It  expresiied  tbe  contract  of 
the  Burelies.  Tliey  agreed  lo  be  Jointly  aod 
ievemlly  bound,  but  tliey  did  not  agreetlial  ibe 
name  of  Cainabouldbesulistituted  toTDailing. 
Tbe  alteralioTi  in  the  oblifiatlou  was  a  ma- 
terial one,  and  was  mads  in  the  presence  of  tbe 
county  court,  and  without  the  kuoivledge  or 
consent  of  Ibo  sureties;  and  the  bond  as  ap- 
proved is  not  tbe  obllgalion  of  tbe  defenciants. 
Tbe  autliorities  cited  are  in  point,  and  all  lead 
to  tbe  conclusion  juBt  stated.  Some  of  tbem, 
sod  others  wbicb  we  have  not  cited,  go  further 
In  favor  of  the  discbarge  of  sureties  than  we 
are  disposed  lo  go.  If  tbe  name  ot  Dailirie 
bod  been  erased,  and  that  of  Cain  aubatituled, 
witbout  tbe  knowledge  of  tbe  county  eourl, 
then  we  have  no  hesitancy  in  saying  that  the 
sureties  should  not  be  discbirKea,  because,  by 
Intrusting  tbe  bond  to  RAd,  they  put  it  in  bis 
power  t<)  mislead  and  deceive  ibe  court,  and 
tbey  abould  suffer  the  consequences.  Here  tbe 
court  was  not  misled,  but  accepted  the  lK>ad 
knowing  thai  It  bad  been  altered  witboul  tbe 
knowledge  or  consent  of  the  other  sureties. 
tJnder  tlii;se  circumstancea  tbe  court  bud  no 
right  todiarettard  the  riehtaof  theotbersureilea. 

The  argument  Is  made  that  when  these  sure- 
ties pigned  the  bond,  and  left  it  with  Held,  tbe 
principal,  to  procure  other  signatures,  and  pre- 
sent it  to  the  count;  court,  luey  thereby  made 
bim  th<:ir  agent,  and  are  bound  by  bis  eels. 
It  is  to  be  remembered  Ibat  tbe  county  court 
bad  full  knowledge  oC  all  of  the  facts.  So  that 
the  argument,  lo  have  any  bearing  on  this  case, 
must  iio  lo  the  extent  of  saying  that  Rcid  bad 
iDvealed  In  bim  tbe  rii;ht  to  disi:h>irKe  at  pleas- 
ure any  one  or  more  of  tbe  persons  who  be- 
came parties  to  tbe  bond;  tbat  for  this  purpose 
he  could  of  right  represent  Ibe  sureties  as  well 
u  himself.  This  is  carrying  the  doctrine  of 
Implied  powers  entlrfly  too  far.  Each  of  tbe 
■uieties,  when  signing  tbe  bond  and  leaving  it 
with  lleid,did  doubtless  make  him  their  a^ent, 
for  tbe  purpose  of  procutingotber  sureties,  and 
for  the  pur[iose  of  presenting  tbe  l>oiid  for  ac- 
ceptance and  npprovaL  But  It  cannot  be  aaid 
(bey  thereby  gave  bim  authority  to  discbarge 
anyone  who  bad.  or  might  thereafter,  become 
a  party  lo  (be  obligation. 

As  said  in  Statt  v,  Craig,  npra,  tbe  principal 
was  not  autboiizcd  to  deliver  tbe  Instrument 
Bfl^r  it  had  been  altered  to  tbe  prejudice  of  the 
auretiefl.  Nor  does  the  fact  tlial  the  sureties 
knew  the  bond  had  to  be  approved  fumiab  any 
pround  for  the  infeience  that  Ihey  authorized 
the  alteration.     Smith  v.  United  iUile»,  ivpra. 

It  is  true  the  defendant  Cain  signed  tbe  bond 
after  the  alteration  bad  been  made,  but  Ibe  evi- 
dence is  lo  the  eCTect  Ibat  be  was  wholly  igno- 
rant of  the  fact  that  Dniling  bed  ever  been  a 
Krtyio  tbe  bond.  As  to  him  the  bond  is  void, 
!xaK  he  signed  It  upon  the  supposillon  that 
the  other  pariies  were  In  fact  co-euretles,  and 
lie  nevtsr  underiook  to  become  the  aola  aureij. 
SotM  V.  Peai-oOy,  8  Gray,  WSa. 

But  it  is  further  argued  that  the  erasure  of 
eL.R.A. 


Daillng's  name  was  spoliation  only,  and  did 
not  affect  the  liability  of  anyone  on  the  l)ond. 
If  tbe  bond  had  been  delivered,  and  tbe  eriisure 
thereafter  made  by  countv  offlclala,  then  Med- 
lin  V.  Ptatti  Uoual//.  8  Mo.  245,  would  be  an 
authority  for  the  position  thus  taken  by  plain- 
tiff. It  is.  in  effect,  said  in  tbat  case  that  tbs 
term  "alleration"  is  usually  applied  to  Ibe  act 
of  a  parly  entitled  under  the  instrument,  and 
imparts  an  improper  design;  but  spoliution  is 
tbe  act  of  a  stran^^,  without  the  pariiclpatioo 
of  a  party  interested.  It  Is  also  bela  that  county 
officials  who  have  the  custody  of  instruments 
in  writing  are  strangers,  within  tbe  meaning  of 
the  rule,  so  that.  If  these  ofllclalE  deface  such 
instruments,  their  acts  are  but  spoliation.  To 
tbe  same  effect  is  i^U  v.  Burs/,  60  Ind.  496. 
Here  there  never  was  a  time  when  tbe  State  or 
county  held  Dalllng  as  a  surety,  for  tbe  evi- 
dence is  all  to  the  effect  that  his. name  naa 
erased  before  tbe  bond  was  delivered  or  ac- 
cepted. Tbe  question  in  Ibts  case  is  whether 
the  bund  sued  upon  is  the  deed  of  the  sureties, 
and  we  do  not  si-e  tbat  Ihe  doctrine  of  spolia- 
tion baa  anylbtn^to  do  with  this  controversy. 

4  The  plaintilf  inalsis  that  tbe  court  erred 
in  refusing  an  instruction  to  the  effect  that.  If 
the  bond  was  approved  by  tbe  court  on  4th 
Aucust,  1885,  and  tbe  dofenJaata  knew  that 
Reid  occupied  the  office  of  collector,  and  col- 
lected the  revenues,  for  the  years  li»5  and  1884, 
and  made  no  objection  thereto,  then  tbey  are 
estopped  from  making  the  defense  that  the 
bond  was  altered  by  tlie  erasure  ot  DaillUR'a 
name,  Tbereisanacundanceof  evidence  tend- 
ing to  establish  alt  the  facts  slated  in  this  re- 
fused Inatriictioo,  but  there  Is  not  a  word  of 
evidence  lendinif  to  sbow  tbat  tbe  defendants 
during  this  timeknew  tbat  Dailing'a  name  had 
been  erased.  Tbe  only  evidence  to  which  our 
attention  is  called  Is  that  tbey  knew  nothing 
about  tbe  erasure.  An  estoppel  cannot  arise 
until  it  is  jjhown  that  tbey  knew  of  the  altera- 
tion, and  tbereafter  made  do  objection  to  the 
performance  by  Reid  of  ofttcial  duties  by  vii^ 
tue  of  having  given  the  bond  in  question.  No 
such  state  of  fncts  is  shown,  or  hypolhetically 
stated.  In  tbe  insttuction;  and  ft  was  therefore 
properly  refuaed. 

It  is  useless  lo  notice  the  other  minor  sug- 
gestions made  by  tbe  plainlitf.  They  do  not 
meet  tbe  real  and  only  quottion  in  this  case. 
Thecasehasbeentwiceargued.and  wecan  come 
to  no  other  conclusion  than  lliat  before  indl^ 


bonds  ought  not  to  be  discharged  unlil  they 
show  knowledf^e  on  the  part  of  the  accepting 
officers  of  a  alale  of  facts  which  should  have 
prccbided  the  acceptance  of  tbe  bond,  be  It  a 
conditional  contract  between  principal  and 
surely,  or  an  alteration  of  the  bond  as  executed 
by  the  surety.  Thai  has  t>een  done  in  Ibis 
case.  Common  information,  without  any  spe- 
cial knowledge  of  the  law,  ought  to  have  told 
these  county  Judges  that  It  waa  an  improper 
thing  lo  strike  off  the  name  of  one  of  the 
sureties  without  tbe  consent  of  tbe  other  aurv- 
tiee. 

Tliejtt^imtnt  \»  aMnrud. 

Sherwood  and  B»ri:lskr,.V.,  dlneDt;  tlM 
other  Judges  concur. 

Petition  for  rehearing  overruled.  , 

.ogle 
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will  I*  lo  be  arrlred  at  ^y  oomrttleiiiic  tliem  oot 
only  In  their  relation  U>  Uie  olaun  Imaiedlatelr 
'    question  but  U>  tlM  wbole  will. 
The  mer«  gritaamlieml  or  ovdinmry 
inse  of  word!  used  in  a  will  li  not  tote  ailheied 


8.  WbereaalntanttoBtodlapoaeoftha 
irltola  of  an  «stB.ta  appeafB  In  awlila  par- 
tial iDtettaoy  bIhiiIiI  not  be  ramsnlied  nnlea  tb« 
-  -  ■       '    ,  of  eipi««10D  are  suoh  ••  will  oomiMl 


4>  Wlma  »  eonvletioii  thmt  a,  t««tata« 
moat  naeesMwUrhATe  Intended  an  In- 
terest to  be  gbna  wblota  Is  not  bequeatbedby 
expran  and  formal  worda  li  produoed  by  a  readlna 
of  the  whole  wHI.  the  court  wiU  supply  the  defsot 
br  Implication  and  vo  mould  the  laiucuaKe  ol  tb« 
testator  as  to  carry  Into  effect  as  far  as  poealble  tba 


NOTB.— Conslruetlon  o/iciU; 


ofUttator 


The  flist  and  great  lule  In  the  eipceltlOD  of  wills. 
to  whksb  hU  nther  rules  roust  bend.  Is  tbat  tbe  In- 
tention of  the  testator  eipremed  Id  his  will  shall 
pievBlL,  provided  It  be  oonslilaat  with  the  rulea  of 
law.  Smith  V.  Bell.  SI  U.  S.  B  Pet.  «8  iS  I.,  ed.  KSr, 
lambert  v.  Paln^  T  D.  B.  8  Cranch.  ST  (£  I.,  ed.  S!7). 

it  lathe  cardjnal  rule,  and  If  ihttlDleutcan  to 
dearly  perceived,  and  Is  not  contrary  to  some  poHl- 
tlT«ruleof  law.  It  must  prevail,  although  In  trlvinfr 
effect  to  It  some  words  should  be  rejected,  or  so  re- 
str«lDed  In  their  application  as  to  ohange  the  IlleraJ 
mesQlns  of  the  particular  sentenoe.  Flnlay  v. 
Elnv.  X8  U.  B.  >  Pet.  US  iT  L.  ed.  TOU. 

The  Intention  of  the  teatator  must  ptevall  unlsM 
it  lain  conHict  with  same  fundamental  principle  of 
law.  Bandnll  v.  Josselyn,  4  New  Enn-  Hep.  SOD.  ED 
Tt.  est;  Be  CayuKB  County  eurrogaCe.  411  Uun.  S57; 
BsBoarilman.  SNewEng.  Kep.TSl.  R.  L  Index  BB, 
101:  Decker  v.  L>eoker.  10  Wes^  Bep.  844.  IZI  111.  SU: 
Bmery  v.  Union  Society,  i  New  Bug.  Kep.  542.  TS 
lfe.S31;Handull  V.  Joaeelyaind  R«  CayuBB  Coun- 
ty Surrogate,  ruiiya:  Myrick  v.  Heard,  HI  Fed.  Bep. 
(41;  Davenport  v.  Baivenl,!!  New  Sag.  Bep.  MS.  «8  N. 
U.  OSS:  Kenoard  v.  Konnard.  1  New  Enfc.  Kep.  IBB.  BS 
N.  H.  BOB;  McKelvey  v.  McKelvey.  1  West,  Bep.  W.  4S 
ObloSt.  nS:  Summit  v.Yount,B  West.  Hep.  101,100 
Ind.  BOB;  Allen  v.  Ciaft,  7  West.  [tep.61S.iaalnd.4TS; 
Wetlor  V.  United  Hydraulic  C  F.  Co.  T5  Qa.  640;  Mld- 
dleswaitb  V.  Blaakmore,  74  Pa.  114:  Schotfa  Estate, 
n  Fa.  40:  Keek's  App.  Id.  43:!;  Watib  V.  Hllohlns,  105 
Fa.Bl;BantH  V.Boyd,  sweat.  Etep.B7, 118I11.1W:1{« 
Btewart.74CBl.l)e;Jaaperv.  JBBper.lTOr.SHhCovsn- 
boven  V.  Shuler.  X  Paige,  IS.  2  N.  ¥.  Ch.  U  ed.  838; 
Tuttle  V.  Heidermano.SKedl.aB:  Crosby  v.  Wend- 
ells Paltre,U8, 8  N.  Y.  Cb.  L.ed.  lOW:  Pond  v.  Bergh, 
10  Paige.  140,  4  N.  Y.  Cb.  L.  ed.  B18:  Parks  v.  Parki;,  S 
Paige,  107,  4  N.  Y.  Ch.  L.  ed.  S?7;  Van  Nostrand  v. 
Hoore,  U  N.  T.  1£;  Fietts  v.  Detis,  4  Abb.  N.  C.  SIT; 
Amory  v.  Lord,  »  N.  Y.  419;  Irving  v.  DeKay.  S 
Paige,  EEl,  4  N.  Y.  CD.  L.  ed.  800:  Wetmora  v.  Bt. 
Luke's  Uospltal.  SB  Hun,  BIS. 

A  rule  of  law  may  overrule  tbe  Intention  of  a 
testator  In  four  Instances:  (1)  where  the  devise 
would  make  a  perpetuity:  <2)  where  it  would  put  the 
troehold  In  abeyaiioe;  |3)  wbere  chattels  are  Itmlced 
as  iuherltancee:  41  where  a  fee  Is  limited  on  a  fee. 
Bueton  V.  Kueton,  C  U.  &  £  Dull.  !43  (1  L.  ed.  SS&I. 

Effect  is  to  be  given  to  the  Intent  of  a  testator. 
Irreepectlva  of  the  particular  phmseology  of  the 
will,  when  not  repUfcnnnC  to  the  terms  of  the  In- 
strument. McLean  v.  Freeman,  TO  N.  Y.  B8;  Pear- 
nil  V.  Simpson.  IS  Tea.  Jr.  KB:  Button  v.  Blmpson, 
t  Vem.  722:  Headovs  v.  Parry.  1  Yes.  ft  a  1£4; 
Hunny  v.  Jones,  s  Vea.  St  B.  818;  Macklnnon  v. 
BewelL  E  Blm.  T8:  Avelyn  v.  Ward,  1  Vea.  8r,  tSO; 
Balnbrldge  v.  Cream,  IS  Beav.  a. 
8L.K.A. 


When  the  language  of  a  will  Isplafn,  nolntentltni 
of  tCBlator,  except  that  eipreeaed.  Is  sought  after. 
Greenough  v.  Otss,  t  New  Bag.  Bep.  G^  S4  H.  H. 
SX. 

Tbe  Intention  of  the  tMtator  when  clear  must 
prevail  over  the  grammallcal  mcanlngof  worda. 
WllUams  V.  Western  Star  Lodge,  88  Ls.  Ann.  VO. 

'nie  Intent  Is  not  to  to  oiercome  by  an  aroblgo- 
ous  direction  In  a  subsequent  part  of  the  wlU. 
McQulre'sApp.(Pa.)aCent.aep  SSO. 

All  mere  technical  rules  of  construction  mi«t 
give  way  to  the  plainly  eipieaeod  Intention  of  the 
testator.  If  that  lotenuoc  to  lawful.  Keek's  App. 
TS  Pa.  48!;  Colton  v.  Colton,  m  U.  B.  300  (3g  L.  ed. 
1881. 


ittila  itf  tonttrvetUm; 

It  Is  tbe  duty  of  the  court  to  determine  tbe  mean- 
ing from  the  will  Itself.  He  Uunilngloa,  S  Cent, 
ttep,  217, 103  N.  Y.  «7T:  Klrkland  v.  Conway,  B  West. 
Hep.  478,  IIB  lU.  t«:  Boola  v.  Bord,  8  West.  Bep. 
87. 118  IlL  IDS;  Thomu  v.  ThomaB.  7  West.  Rep.  07, 
108  Ind.  E7S:  Pugh  v.  Pugh,  8  W<»t.  Rep.  BBl,  US 
Ind.  E6B;  Camptoll  v.  Crater,  9S  N.  C  168. 

It  la  the  duty  of  the  court  to  reouncileall  thelan- 
guagedenned,lf  po«ll>lei  and  ihe  Intention  derived 
tram  tbe  language  Is  lo  to  the  twlur  star,  to  guide 
In  tbe  construction  to  to  given.  Lynch  v.  Pender- 
gaat,SIBarb.liOB;  Auburn  TfieulotcSem.  v-KellogK, 
ISN.  Y.  83;  Hawley  v.  Jamee.  IPtUgB.  213,  4  N.  Y. 
Cb.L.ed.ia. 

It  Is  bound  to  give  that  construction  which  thsOl 
carry  out  tbe  Intention  of  the  leetutor,  Itauch  tn- 
tentlon  can  to  gathered  from  the  terms  of  tbe  wllL 
Ford  V.  Ford  iHloti.)  April  11.  18BQ. 

It  Is  autborlied  to  put  Itselt  In  the  position  occu- 
pied by  a  testator,  in  order,  iu  view  of  tbe  di-- 
oumstances  then  eilstlng,  to  discover  from  that 
standpoint  what  the  teetator  bitendod  by  hia  wilL 
Lee  V.  SlmpsoD,  184  U.  B.  G7£  (38  I^  ed.  t038i. 

It  should  not  seek  the  Intention  In  parttcular 
words  and  phrases,  or  cooQue  It  by  technical  ob- 
jections, but  Btiould  And  It  bv  construing  tbe  pro- 
visions of  the  will  with  the  aid  of  tbe  onnteit.  and 
by  considering  what  eeenu  to  to  tbe  entire  schema 
ofthewUL    Rlkcrv.  CivmweU,  113M.  r.  lis. 

Tbe  court  will  look  at  the  clruumstAnc<«  undea 
wblch  the  devisor  made  the  will.  as.  the  state  of 
hb  property,  of  his  family  and  tbe  like.  Kaufnun 
V.  BrecklnrldMe,  S  West.  Kep.  16t,  117  IlL  80S;  Saga 
V.  Galloway,  4  OcnL  Rep.  SSI,  111  Pa.  BOO:  Woctb  v. 
Worth. BfiN.C  23a;  Bymea  v.Utillwell,fiOent.Bep. 
402.  lOa  N.  Y.  158. 

Tbe  Interpretation,  being  the  ascertainment  ol 
the  fact  of  tbe  testator's  Intention,  is  ordinarily  <)•• 
termlned  by  tbe  natural  weight  of  oompeteot  evi- 
dence of  that  fact,  and  not  br  anukdal  taohnkel 


Sm  abo  14  L.  R.  A.  laS. 


BoBTon  Bafk  Depobii  A  Tkdbt  Co.  t.  Goitin. 


InteDtlon  irhlob  It  la  of  opinion  tbat  be  bu  on  the 
wboleauffldentl;  deolarad. 
6.  If  Kteatator  divides  fal«eat»t«  Into  a 
nnmbar  of  pMreels  equ&l  to  tbe  number  of 
Us  oUldren  llTJnx  i^oC,  deceased,  and  mBnlfeate  a 
purpose  to  bave  eocb  branch  of  hla  family  have 
one  portioo,  onlr  provLdLns  for  a  devioe  over  fn 
oaie  a  partlcuJiir  tnanch  beoomea  eitlaot.  and  la 
dlsposlTiB  of  the  portion  of  a  deomaed  child  pro- 
Tldea  that  tbe  Income  oF  ItahslIbedlTldedamoDK 
bar  three  ohildrea  during  their  llvee  and  Id 
one  dlsB  leavloB  iasue  one  tjilrd  oC  theprlholpol 
•ball  be  glrea  to  them  abeotutelf.  but  In 
tbera  la  no  nsue  bla  ihare  of  the  Income  ahall  be 
divided  between  the  aurvlvora,  but  does  not  dis- 
pose of  tbe  principal  In  such  eveot,  In  caae  two 
die  without  laaue  and  tbe  other  afterwarda  diea 

rules.  Bodwell  y.  DlokcrmBn,  9  New  Bar-  Sep.  tie, 
(3  N.  H.  ML 

Tbe  lav  doea  not  decide  upon  oonjecturea,  but 
apoD  plain.  rcaBonable  and  oertaln  expreaaloD9  of 
UiteQtlnn,  found  on  the  faceof  the  will.  Wright  v. 
Pa^,  23  U.  8. 10  Wheat.  204  <e  L.  ed.  SCSI. 

NpilherdocB  It  speculate  on  tbe  motivei  whieb 
miKlit  have  governed  the  teeUtor.  Towle  v.  Delano, 
4New  EnK.  Bep.  17S,  IM  Mass.  SG. 

Wben  the  Intention  la  In  doubt,  eourts  will  favor 
■Itch  Intent  aa  will  bold  to  tbe  veetioB  of  tbeeatate. 
and  a  literal  lntan>retaIlon  of  tbe  worda  maf  be 
departeil  fmni.  The  court  frequently  rejGcIa strict- 
ly KrammaUcal  Hense  lo  carry  In  to  elf  ect  lucb  Intent. 
HoKlmitry  v.  Banrlci^  2  Thump.  &  C.  ISl. 

It  wBB  Bald  by  Sir  William  Jones,  more  than  two 
fanndred  years  since,  that  a  case  upon  a  will  had  no 
brother  and  therefore  that  autboritlca  Id  point  In 
■Ddh  oases  could  Dot  be  expected.   Clark  v.  Horn- 

UmI.  II  11188.(00. 

Bull  ease  wblch  hiTolrea  Judlolal  oonatruollon, 
pieaeatliis  Its  peculiar  facts,  muat  be  oontrolled  by 
tbe  SBDeral  atatcment  that  tbe  testator's  Intention. 
(dearir  ezprened,  or  neoeesarllr  Implied,  muat  bo 
curled  out.  UansoD  v.  Hanson,  aAbb.N.  C.  US: 
LaptOD  V.  Luptoo,  S  Johns.  Ch.  611,  1  N.  Y.  Ch.  L. 
•d.«i. 

If  etfeot  cannot,  conalatentlr  wltb  tbe  rules  of  Inw, 
be  ^ven  to  tbe  entire  wUl,  or  an  entire  provision 
tak  will,  any  part  of  It  ma;'  be  auslalued  wblch 
keontormable  to  tlie  rules  of  law,  and  wblch  can 
be  separated  from  the  realdue  without  doing  tIck 
lenoe  to  tbe  testator's  general  intention.  Ozley  T. 
Une,  8S  N.  Y.  aU;  Cane  t.  Gott,  SI  Wend.  Ml,  866;* 
DeEar  v.  Irving.  6  Denio,  64S{  Lang  v.  Bopite,  6 
Baodf.  atS,  Sn;  WUllama  t.  WUllama,  t  N.  Y.  99; 
Bavace  v.  Bumham,  IT  S.  Y.  B61, 611. 


leaving  Imub  the  prlnolpai  will  all  be  divided  be- 
tween such  Issue,  and  no  part  of  It  will  be  glTsa 
to  the  beliH  and  next  of  kin  of  the  testator. 


REaERVATION  from  the  Supreme  Judlrial 
Court  for  Buffolk  County  (HiiimeB,  /.) 
for  tbe  opinioD  of  the  full  court  of  a.  suit  for 
tbe  cnnslTUCiion  of  a  certain  clause  in  the  will 
of  Jared  Coffin,  deceased. 

Tbe  case  aufficicDily  appenrs  in  the  opinion. 
Mr,  joba  E.  Farnhain  fur  the  children 
of  William  P.  Hnalings. 

JfcNTg.  J.  WUl»rd  and  Henrr  O.NIchoU 


Where  then  ■■  *  general  and  particular  Intent 
•pp«reDt  upon  tbe  face  of  tbe  will,  (be  general  Id- 
teot,  although  fliat  eipreesed,  abali  control  and 
overrule  tbe  partioular.  BherltC  v.  Brown,  8  Cent 
Bep.  TTO,  S  Maukey.  112. 

If  tbe  court  CBD  aeeageneral  Intention  coDslBtent 
with  I  be  rules  of  law,  but  tbe  testator  haa  attempt- 
ad  to  carry  It  Into  clfoot  In  a  way  that  la  not  per- 
■Utled,  tbe  court  Is  to  give  effect  ta  tbe  ^neml 
kitentlon  IbouElb  tbe  particular  mode  aball  fall. 
loglla  V,  Pallor's  SDUg  Harbor,  28  U.  B.  B  Pet.  tS 
IT  I.  ed.  817). 

Tbe  general  Intention  of  the  tffitator  Id  the  dls- 
poeal  of  hia  eatale  can  be  carried  into  effect,  al- 
though bla  directions  to  delay  tbe  flnal  dlvlalon 
atao II Id  be  Illegal,  and  consequently  Invalid  lo  whole 
or  In  port  Converse  v.  Ki:Uogg,  T  Barb.  sOfi;  Irving 
T.  UeKar,  t  Paige,  S^l,  t  N.  Y.  Ch.  L.  ed.  SOX 

llie  failure  of  a  particular  trust  or  direction 
should  not  invalidate  the  residue  of  the  will.  Ha- 
nioBV.Manli]e.43N.Y.aM;  Kane  v.  Oott,  U  Wend. 
Oh  Savage  v.  Bumbam.  IT  S.  Y.  tTB;  Oxiey  v. 
8L.R.A. 


n  of  tesiator's  beire  and  oext  of  Ud. 

Lane,  85  N.  T.  SO;  HnrrisoD  v.  Harrison,  8B  S.  T. 
(MSi  Schettlcr  v.  Smith.  U  S.  Y.8!S. 

Full  effect  abould  be  irlvan  to  the  particular  ln> 
tent,  as  well  aa  to  the  j^eneral  Intent,  of  the  1£^ 


B  bla  p 


certoloed  by  tbe  will  and  Is  o^ 
rules  of  law,  and  with  hig  general  Intent,  wblch 
general  Intent  must  control  In  a  wilL  Bonard's 
WIU.  la  Abb.  Fr.  S.  B.  SM;  Clark  T.  Homthal,  iT 
Ulss.  SB. 

A  general  Intent  Is  of  weight  In  determining  what 
was  Intended  by  particular  deviaea  or  bequesta. 
Given  V.  Hilton,  SS  D.  B.  SKI  (21  L.  ed.  ISSi. 

Where,  from  the  language  of  a  will,  there  is  no 
doubt  as  to  the  lestati>:'s  Intention,  the  mandatory 
provisions  of  the  will  mar  be  broadened  and  bu;k 
plied  by  tbe  ohanccUor,  in  order  to  carry  out  tbe 
Intention  of  the  testator.  Peyoado  v,  Feynado.  81 
Kjf.  6. 

Although  a  dear  gift  cannot  be  out  down  tiy* 
doubtful  expression  In  tbe  will,  jet  when  a  pr^ 
dominant  purpose  Is  apparent,  but  a  doubt  arlsei 
aa  to  tbe  method  devised  to  effect  that  purpose, 
suoh  doubt  staould  be  so  resnlvi-d  as  to  accomplish 
the  objectotleetator.  bj  presuming  that  he  Intend- 
ed a  legal  and  not  an  Illegal  method.  Crozier  r> 
Bi^.  12U  N.  Y.  881 


Intent  m 


Tbeln  tentlon  to  supply  the  lack  of  technical  terma 
Id  a  will  muat  be  clear  and  manlfeal^  Busby  r. 
Busby,  1  O.  B.  1  Dall.  2»  a  L.  ed.  llli. 

The  rule  of  construction  whioh  seems  to  bare 
prevailed  Is.  that  the  Inference  from  the  will  need 
not  be  Irresistible  or  sucb  aa  to  eiolude  all  doubta 
possible  to  be  raised,  but  muat  nevertbeleaa  besuoh 
aa  to  leave  no  hesitation  in  tbe  miDd  of  the  oourt. 
and  must  not  rest  upon  mere  oonjecture.  The  In- 
tention must  be  clear  so  that  no  otlier  reasonable 
Inference  can  be  made.  Re  Towers,  113  N.  Y.  GI2; 
Orout  V.  Hapgood.  13  Pick.  181. 

Devises  by  implication  are  sustainable  only  upon 
the  principle  of  carrying  Into  effect  tbe  Intention 
of  the  teetstor;  and  unless  It  appears,  upod  an  ei- 
amlnatlon  of  the  whole  will,  that  suob  must  bava 


tlOD.    Postv.Hover,  38  N.T.EM. 

Ad  ezpreaslDn  In  a  will  of  an  intention  on  the  part 
of  tbe  testator  to  convey  property,  at  a  future  time, 
to  his  daughter- in-law.  cannot  be  oouatrued  to  be 
a  devise.  Hurlbut  v.  HuttoD,  1  Oeat.  Bep.  4M,  a 
N.  J.  Bq.  11. 

To  create  a  devise  by  InferencB  the  ImpUcatioa 


strong  probabiliiT  of  an  Intentton  to  devise  that  an 
Intent  to  the  oontrarr  cannot  be  supposed.   Aid. 

No  legaer  will  be  Implied  unles  It  Is  neceaaary  to 
carry  out  the  maolteat  and  plain  lDt«)tof  the  teeta- 
tor,  whlcb  would  fall  unleM  aucb  implloatloo  be  al- 
lowed. Bartiettr.  FBKon,tL.B,A.e£3,8SW.Va. 

TL 
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Uassachubbtts  Kutbbub  Judiciat.  Uocst 
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Z>eT«iis>  /.,  dellTered  the  opinion  of  the 

The  whole  of  the  Itttator'a  estate  wtia  devised 
aod  heqiietttbed  to  tbree  iroHtpes,  and  the  sixth 
cUuK  of  tbe  will  of  Jared  Coffin,  ihe  construc- 
lioD  of  whicb  la  soucht  by  the  bill  in  tbe  case 
It  bar,  is  aa  follows:  "fiiitb:  Tbat  they,  tbe 
said  Wbilney,  NichoIsaTid  Kelly,  and  tbe  aur- 
viror  of  Ihcm,  abal),  during  tbe  Ufclime  of 
George  K.  Hastircs,  WflUam  F.  Baetinga  and 
Henry  H.  Hasllngs,  cbildrea  of  aij  derea^ed 
daui^bter  Eineline  UaBtinga,  wife  of  Thomas 
NelaoD  Hnsting!*  of  Cambridge  la  the  said 
County  of  UiduleseT,  pay  over  to  them  respec- 
tively la  equal  abaree  tbe  inlerest,  rents,  in- 
come, divideoda  and  profits  of  aaeotberseveotb 


of  my  aald  estate,  remi,  perMnal  and  mixed, 
and,  00  the  death  of  either  of  tbem,  aball  di»- 
tribute  and  divide  one-tblrd  part  of  auch  portion 
of  my  estate  to  andamongtbecbildKDOf  sueh 
of  then)  as  aball  so  die,  share  and  abare  alike,  tba 
descendants  of  any  aucb  child  or  cblldren  to 
take  the  same  share  or  portion  which  his,  her 
or  their  parents  would  be  entitled  to  if  livin;;. 
In  cane  either  of  them,  said  George,  Williixa 
and  Henry,  shall  die,  leaving  no  lawful  de- 
soendHnts,  then  tbe  abare  or  portion  of  4uch 
interest,  rents,  income,  dividends  and  profits 
payable  to  auch  of  tbeui  as  aball  so  die  is  to  be 
paid  to  ibe  survivor  and  survivors,  and  if  they 
all  die  leaving  no  children  or  descenitnntB  at 
children  living  at  their  decease,  then  the  said 


So  loag  aa  there  Is  no  latlBtitctfny  evidence  to  the 
oontrarv.  ttii.  lair  lookln)!  to  tha  rcJatlonBtalp  and 
rlgbM  of  others  will  SKiibe  to  tbe  donor  that  in- 
tention Tnogt  favorable  to  sd  equal  dlslriLiuUnn  of 
hlspTOpertminonBallblBObildran.  Par  1<B v. Parka, 
IB  Md.  SI8;  Clark  v.  Wilson,  ?r  Ud.a9e;  Dulcta's  App. 
t7  Fa.  tfil;  Buch  v.  Blery,  ■  West.  Bep.  Oi,  110  lud. 
US. 

f  ntniHon  to  be  eorrlcd  <nto  efeA 
'  Tbe  IntentloD  of  tbe  tenator.  when  It  (ball  bave 
t>een  aso^rtalned  from  an  eiamlnatlon  of  the  frill 
In  ooncectlon  witb  the  sItuaUoa  of  bis  propertr. 
eta.,  at  the  time  of  maktag  Buob  will,  must  be  car- 
ried Into  effect  b;  Ibe  courts  so  far  as  that  Inten- 
tion Is  oonslstent  with  the  rules  of  law.  Amorr  v. 
Lord, 9S.Y.  llSj  IrviDg v.  DeKar.  » Pslse.  fiSS,  4  If . 
T.  Ch.  L.  ed.  BOl:  Harrison  v.  Jewell,  Z  Dem.  88; 
ChrTitle  v.  Phyfe,  IfiN.  T.8t4;  Hawley  v.  Jamea, 
t  Pal^e,  818,  a  M.  Y.  Ch.  L.  ed.TSl. 

Wbere  the  leneral  Intent  Is  clear,  tt  will  be  car- 
ried out  at  tbe  expenae  of  an;  parclcular  Intent 
which  cannot  be  oarrled  out  oonslstcntly  with  It, 
the  paramount  purpose  being  entitled  to  prevail. 
Pell  V.  UeroCT,  It  R.  I.  GO:  Flnlay  v.  Riddle.  S  Bbin. 
in.  IK:  Pumell  v.  Dudler.  1  Jonea,  Bq.  SfB:  Jeeaon 
T,  WrlBbt,S  Bllitb,  1,  U;  Then uMOQ  V.  Woodford,  « 
Vos.  Jr.  EiT,  BM. 

That  teatatrlz's  plan  of  division  of  herproperty 
faUs  to  effectuate  her  purpose  will  not  Justify  the 
court  In  dlfiredardlns  tbe  plain  provisions  of  tbe 
wUI.  Terrrv.8mlth,TCent.Rcp.l27,lS  N.  J.Eq. 
MM. 

Wbere  there  Is  no  ambl^ty  In  the  t«mu  of  the 
will,  a  doubt  EUBgefted  by  eitraneoua  clrcum- 
Blsncea  cannot  be  permlrted  to  affect  Its  aonstruo- 
non.    Bponsler'i  App.  lOT  Pa.  BS, 

In  ootistrulng  wills,  tbe  most  unbounded  Indul- 
gence bas  been  shown  tothelgnoianoe.  unskillful. 
nes»  and  negligence  of  testators.  Wetks  v.  Corn- 
well,  t  Cent.  Bep.  m,  IM  N.  Y.  SO. 
BMU  of  conitnKtIon. 
"  Id  conatnilnga  will  the  words  are  to  be  construad 
according  to  tbelr  natural  Import,  unless  the  con- 
text evidently  polnu  ouL  ibat  lu  the  particular  In- 
stance there  should  be  some  other  oonstructlon. 
Sheriff  V.  Broirn,  3(%nt.  Bcp.TTO.GMackey.  ITS;  Re 
Ballet,  8  Paige,  ?rB,  1  N.  ¥.  Cb.  L.  cd.  MB;  Puryear 
T.  EJmondson,  4  Heirk.  SI. 

A  testator  must  be  presumed  to  have  used  words 
In  their  onllnnry  primary  sense  or  meaning.  Ae 
Woodward,  7L.  R,  A.  BfiT.  117  N.  Y.  622. 

All  doubts  are  to  be  resolved  to  favor  ot  the  tes- 
tator's having  said  eiactly  what  he  meant.  Cody 
V.  Bimn,4«N.J.  Eq.  lai. 

Where  the  provisions  of  the  will  are  clear  and 
Simple  no  resson  eilsta  for  taking  tbe  tatator'a 
words  in  anyothertbnn  their  natural  sense.  Wylle 
v.IriWkwood,  SBN.  Y.SOl:  Lovett  v. Bulold, a  Barb. 
Cb.  13T,  G  N.  Y.  Cb.  U  ed.  W. 
8L.R.A. 


Tbe  Question  In  expounding  a  wlU  Is,  not  what 
testator  meao^  but  what  Is  the  meaning  of  hli 
words.  Barry's  App.  iPa.>  8  Cent.  Bep.  132:  Bate* 
V.  Woodruff,  11  West.  Rep.  MT.  US  la  aa. 

The  technical  rules  or  Import  of  words  need  wlU 
Qotbe  allowed  to  defeat  teebitor's  msnifmt  Inteo. 
tlon.  Albertv.A1t>ert.lDCent.Bep.GT0,e811d.3Se: 
Uyrlok  v.  Heard. SI  Fed.  Bep.S41:Rneln>s  App.  {PbJ 
TCent.  Bep.tSl;  Buydam  v.  Tbayer  (Ho.)  UWtat. 

Technlcnl  words  reconcilable  with  tbe  context  ot 
tbe  will  will  not  Iw  expunged  on  mere  eoojecture, 
Simla's  App.  (Pa.)  II  Cent  Bep.  1T9L 

Tbe  teetatiir's  Intention,  when  asGertalned,  will 
control  technical  terni^  Jourolmon  i.  Masaengili, 
SSTenn,  BL 

Clourts.  in  construing  wills.  Should  give  effect  tO 
the  Inleatloaof  the  testator  to  the  extent.  If  ncoF*- 
ssry,  of  modifying  the  mesningot  terms  employed 
and  of  rejecting  words.  Dulafij  v.  Mlddloton  [lldj 
Oct.  Term.  1889. 

Where  construction  of  a  clause  Is  dlffloult  on  ao- 
oount  of  meagre  or  contmdlctory  pbrsfeology.  Iba 
true  meanlog  of  testator  may  be  sometimes  n>ccr- 
talned  by  examining  other  provisions.  Towle  v. 
Delano.  4  Kew  Fing.  Rep.  178, 144  Uoas.  KL 

Where  tbe  mrsnlng  of  words  Is  doubtful  as  to 
beneflciarles  or  proportions,  the  Interprciatlon  wiU 
bealdedOy  the  geoeral  ruloaof  Inhpriiaucft  Dun- 
lap's  App.  8  O^nt.  Rep.  MS.  118  Pa.  SOa 

While  rules  of  construction  may  sjd  somewhat 
tbe  way  to  a  conclusion,  ibcy  am  not  to  be  used  to 
frustrate  tbe  Intention  of  tbe  testator,  but  when 
thatlsasccrlBliied  the  language  and  mode  of  ez- 
preeslon.lf  of  doubtful  Import,  may  be  subonllnated 
tosuch  Inlentlon.  Rich  v.  HawxLiirst.  lit  N.  Y. 
BIB;  Lytlo  v.  Beveridge,  £8  N.  Y.  BW:  Hoppock  v. 
Tucker,  SO  N.  7.  »£:  Phillips  v.  Davie*.  &i  N.  Y.  UB. 


:  to  beldfcen  tooeOier, 
fSo  rule  Is  better  settled  than  that  the  whole  wfll 
Is  to  bo  taken  together  and  Is  to  be  so  construed  a*  to 
give  effect.  If  It  be  ponlble,  to  the  whole.  Smith  v. 
BeU,  SI  U.  8.  0  Pet.  88  (8  L.  ed.  SS';  Robinson  V. 
AdamslCt.  Gr.  and  App.  BeL)4n.a.4I>alL  App& 
ilL  tlL.  ed.  sail. 

Itmny  be  tnken  as  a  well-settled  general  rulelbal 
the  will  and  a  codicil  are  to  tie  oonstrued  together 
as  ports  of  one  and  the  same  Instrument  speaking 
from  the  date  ot  tbe  oodicll,  and  thataeodloU  is  no 
revocation  of  a  will  further  than  It  Is  so  eiprcBsed. 
Newoomb  V.  Webster,  118  N.  T.  198;  Westcott  v. 
Cady,  5  Johns.  Ch.BM,  1  N,  Y,  Cb.  L.  ed. llOt; Haven 
V.  Uaven.  1  Redf .  8TS:  Wlllet  T.  fiandtord.l  Ves.  Br, 
188:  Qelbke  v.  Gelbko,  88  Ala.  4£7;  Sturgis  T.  Work, 
\U  lod.  ISl. 

The  intcotlon  of  tbe  testator  Is  to  be  gnfbered 
from  the  whole  wilL    Buydam  v.  Thayer.  IS  Wes^ 
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viving  cbildreD  or  their  issue.  In  tbe  Bame  way 
uxiA  manner  as  is  bereia  provided  for  as  In  re- 
spect of  the  other  portions  of  1117  estate  which 
I  have  herein  disposed  of,  and  which  said  trus- ' 
t«es  are  to  hold  In  trust  in  the  way  and  man- 
ner hercio  set  forth."  In  lerms  only  two  events 
■re  provided  for  bj  wfalcb  the  principal  of  tbe 
one  seventh  of  the  teaiator'B  estate  nhicb  is  tbe 
subject  of  tbat  clause  is  disposed  of.  One  is 
the  death  of  either  of  bis  three  ersndsons, 
children  of  his  dauffhter  &m el inc,  leaving  is- 
sue, in  which  case  the  one  third  of  auch  par- 
lion  or  seventh  is  to  be  divided  and  dlMrlbuied 
"lo  and  among  the  children  of  such  of  them  as 


shall  so  die,  share  and  share  alike,  the  descend- 
ants of  any  such  child  or  cliildren  to  X&ke  tha 
samd  shire  or  portion  which  bis,  her  or  their 
parents  would  be  enlitled  to  if  living;."  Tho 
other  event  is  tbe  denib  of  all  ihese  gmndsona 
wl.hnut  iuue.  If  this  had  occurred  tbe  one 
seventh  of  the  testator's  eslale  held  for  their 
benefit  was  to  be  held  for  the  benefit  of  the  tes- 
tator's surviving  children  or  their  issue.  In 
tbe  event  which  actually  took  place,  the  death 
of  two  of  tbe  grandsons  leaviug  no  issue,  pro* 
vision  wasmade  that  the  Income  o(  their  shares 
should  be  paid  to  tbe  survivors  or  survivor. 
Tbese  payments  have  aetusllj  been  made  to 
tbe  surviving  grandsOD,  William  F.  Hastings, 
aa  bis  brolhers  have   reapectivelj  deceased. 


Bur.  Rep.  SU.  TV  Me.  SU:  Walker  v.  Frltrbird,  10 
Weat.  Kep.  IW.  121  IlL  KZl:  BhelD'9  App.  (Fa-I  ICont 
aep.  4B1;  MoGuire's  App.  (Pa.)  6  Cent.  Rep.  Mft  K« 
Cayuftu  Countr  Surrosate.  4S  Hun,  IS!;  Sberiff  v. 
Brown,  3  Cent.  Hep.  ITO.  S  MackeT.  172:  Klrkland  v. 
Conwur.  8  Weal.  Rep.  OS,  lie  111.  UK:  S«4Cer  v.  Oal- 
loiray.  4  Cent.  Rep.  S»l.  IIB  Pa.  GO);  WlK^ln  v.  Per- 
kins, 3  Sew  Ena.  Rep.  WS,  U  N.  H.  dB;  Crosby  v. 
WenHnli.  e  Palxe.  UB.  S  N.  T.  Ch.  L.  ed.  1098; 
Bayeaux  v.  Bjyr-Hux.SPalire,  383,  t  H.T.  Ch.  L.ed. 
4B0;  Hartnett  V.  Wandell.  00  N.  T.  348, 1»  Am,  Hep. 
IK;  Carpenter  v.  Cameron.  T  Watts,  51;  TulUo  v. 
HeldenDRDn,  S  Bedf.  tBi-.  Elmpsoa  v.  Bogllsh,  1 
Bun,ua.  4  Thomp.  ft  C.  81;  Crosby  v.  Wendell,  S 
Paine,  518.  8  S.  Y.  Ch.  L.  ed.  1006;  Fond  v.  Bergh,  10 
FHlirc,  140,  1 N.  7.  CO.  L.  ed.  n9:  Van  Noetnind  V. 
Uoore.  W  S.  Y.  IS;  Betla  v.  BellJ.  4  Abb.  N.  V.  81T; 
Covenhoven  v.  Sbuler,  i  Palse.  IXS.  S  N.  T.  <A.  I. 

ed.  x»:  Pond  v.  BerRh,  id  PaLire,  140, 4  s.  Y.  ch.  L. 

«d.  619;  Parks  v.  ParkB.  S  Folffe,  lOT,  1  N.  T.  Cb. 
L-ed.SZT. 

Tbe  construoUon  of  a  will  must  depend  upon  the 
IntentloD  of  the  tcetator,  to  be  sscertalned  from 
eTeryihiDg-  contained  within  the  four  oorneis  of 
thu  iriBtrumenC.  Clark  v.  Hornthal.  4T  Hlffi.  499; 
Hoxie  V.  Hoile.  T  Palce.  193.  4  S.  7.  Cb.  L.  ed.  l:.^!: 
Wms.  Exrs.  U4L  Bee  further,  as  to  Inleutlun, 
Broom.  Leg.  Mai.  409  et  mq,;  Watson  v.  Woods,  3  B. 
L  XSH;  Perry  v.  Hunter,  2  It.  I.  SO;  Hall  v.  CbatTce,  14 
N.  H.  as;  HaU  v.  Hall.  XT  N.  H.  HS;  Togg  v.  Clark. 
1  N.  H.  IBS;  Decker  v.  Decker,  8  Ohio,  167;  King  v. 
Bock.  IS  Ohio.  669;  Brasher  v.  Mareh,  16  Ohio  St.  lOB; 
Oanclolto  V.  Walker,  Id.  261;  Jones  v.  Boblnson.  IT 
Ohio  SI.  171;  Moore  v.  Beckwith.  14  Ohio  St.  129; 
Ripple  V.  Ripple,  1  Rawie,  386;  Rathtione  v.  Dyck- 
man,  3  PhIsb.  9,  8  N.  7.  Ch.  I,,  ed.  ST;  Banks  v. 
Walker.  3  Barb.  Cb.  448,  G  N.  T.  Cb.  L  ed.  907;  Doe 
V.  Smith.  7  T.  R.  631;  Bradburat  v.  Bradburet.  1 
Paige,  331,  S  N.  T.  Ch.  L.  ed.  068;  Hozle  v.  Hone.  T 
Paine.  187,  4  S.  7.  Ch.  L.  ed.  118;  Aokommn  v,  Er- 
QOtt,  4  Barb.  038.  3  N.7.  Legal  Obs.  340. 

In  Binvlng-  at  testator's  intent,  effect  Is  to  be 
given  to  3Tcry  part  of  the  wllL  McDcTltt's  App. 
4  Cent.  Itep.  St,  113  Pa.  103;  Miller  T.  Piigh.  G  Gent. 
Rep.  239. 113  Pn.  458;  Finney's  App.  OCent.  Rep.  697, 
113  Pa.  11;  Banta  v.  Boyd,  B  Wost.  Rep.  87,  118  III. 
1§B;  St.  John's  Mite  Asao.  v.  Bucbly,  t  Cent.  Uep. 
298,  G  If  at  key,  400. 

The  intention  of  tbe  testator  Is  not  to  be  deter- 
mined from  one  clause  or  provision  of  tbe  wlU,  but 
each  and  every  clause  of  It  must  tmoonslderod,  and 
the  Inteotioo  l>e  determined  from  the  whole  wUL 
SU7dam  v.  Thayer.  12  West.  Uep.  BIl,  S4  Mo.  49. 

Bllect  should  be  given  to  every  clnuae,  and  proper 
force  to  eveiT  word,  of  a  wllL  Bhepard  v.  Shep- 
ard.  B  New  Eng.  Rep.  641,  B  Vt.  109. 

The  iDterprctiitloa  muBttrlve  effect  to  every  prib 
vision  of  tbe  will  and  oi>dlcll.  in  accordance  with  a 
cardinal  rule  to  be  observed  Iq  the  oonstruotlot)  of 
wills.   Crozlerv.  Bray,38Hiin,  12G. 

When  an  Intention  la  revealed  in  tbe  entire  struct- 
6UR.A. 


nie  of  a  will.  Individual  obiuaea  are  to  be  ooDstmed 
with  reference  to  that  intention.  Ooddardv.  WUU 
oey,  1  New  Bag.  Rep.  19^  140  Haw.  Kf, 

Wtiere  a  gift  la  to  persons  nomlnottm,  the  Intei^ 
tion  (oglvearlghtofBurvlvorsbiDRkay  be  deduced 
from  other  parts  of  the  wlU.  Oolllni  v.  Bergen,  t 
Cent.  Rep.  4I»,  42N.  J.  Bq.  «. 

In  BSoertnlnIng  what  the  Intention  of  the  testator 
was,  the  words  used  are  to  be  taken  scoordinK  to 
their  meaning  as  gathered  from  the  consideraiJoil 
of  tbe  whole  Instrument  and  a  oompariaoa  of  Ui 
various  parts.   Jasper  v.  Jasper.  IT  Or.  GBO. 

In  arrtThig  at  testator's  intontlon  wonts  andllm- 
Itatlons  In  the  will  may  be  rejected,  accepted  or 
transpoBOd.  Be  Huntington.  6  Cent.  Rep.  21T,  ICt 
N.  7.  BT7:  Quin  v.  Skinner.  49  Barb.  134.  83  How.  Pr. 
23S;  Patterson  T.  Bead,  G  Cent.  Rep.  812,  tX  N.  J.  Eij, 
148. 

Or  they  mar  be  supplied  or  left  out  in  a  clear 
oose.    McOulre'sApp.  |Pa.)9Cent.  Kep-OGO, 

Or  they  may  be  tianspoeed,  supplied  or  entirely 
rejected.  Kliiaoi  v.  Allen,G2Barb.B13;Treadwe1lr. 
MoDtanye,  2  Dem.  S71;  Kathtrane  v.  Dyokman,  • 
PhIko,  9,  S  N.  T.  Ch.  L.  ed.  81;  Uason  v.  Jonea.  I 
Barb.  220;  Bradley  v.  Amidon,  10  Paige,  ESS,  4  N.  7, 
Ch.  L.  ed.  Uj8:  Jackson  v.  Hoover,  SB  Ind.  621;  Maiw 
shall  V.  Uopkina,  Ifi  East.  XB.  Fond  v.  Bergb.  10 
Paige.  140,  4N.  7.  Cb.  U  ed.  919. 

Full  meaning  can  be  given  to  both  contlngenclM 
of  dcnili  and  marriage  by  transposing  them,  as  Is 
often  done  whereiucb  provisions  ereoonneoted  bj 
tbe  conjunction  ''and,'"  when  tbat  la  pecessary  to 
make  themsensiblo.    Chrystle  v.  Phyla.  IB  N.Y.VeO. 

If  the  reading  of  the  whole  will  produces  a  con- 
viction that  leatator  must  neceBsarlly  have  in- 
tended an  Interest  to  t>e  given  wblcb  la  not  l>e- 
queatbed  by  cipren  and  formal  words,  the  cvurt 
must  supply  the  defeat  by  implication.  Fbelpa  v. 
Phelps.  4  New  Bog.  Bep.  18T.  143  Mass.  6711. 

If  transposition  gives  effeot  to  all  the  provlsloat 
of  tbe  will  and  renders  them  all  harmonious  and 
oonslstenC  with  each  other  and  with  the  general 
purpose  and  Intent  of  tbe  will.  It  affords  satlsfactorj 
ground  of  presumption  tbat  It  reaches  the  source 
of  the  dimciilty  and  eipliilns  the  mode  In  which  It 
1.  Jackson  v.  Hoover,  SB  Ind.  6Zl:Ratbt>onev. 
Dyckman,  S  Paige.  9,  8  N,  7.  Ch.  U  ed.  BT. 

The  law  upon  the  subjEct  of  Implied  devteea  H 
thoroughly  settled.  The  pnl  Icy  of  the  law  and  ttas 
leaning  of  the  oourta  I*  against  the  doctrine  of  d^ 
vises  by  Implication.  Hotton  v.  Den,  tSN.  J.  L. 
8S0. 

crcsM  a  devise  by  Inference  the  Impllcntioa 
tie  a  necessary  one:  there  must  be  such  » 
strong  probeh ill ty  of  an  lutentlonto  devise  that  an 
'  itentto  theoontrarycaDnotbesuppoeod.  IFow. 
lev.  109. 

Words  In  a  will  will  be  snpiilled.  In  order  to 
effectuate  tbe  Intention,  at  oollected  from  the  con- 
and  this  may  lie  done  by  the  court  In  order  t» 
gjvethe  WlU  effect    Eellj  t.  Kelly,  B  Ijuia.  UT. 
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Wbat  wu  to  be  done  wllh  tbe  piinrlpal  ot  tbe 
two  thirds  lo  the  Income  of  nbicb  the  other 
grandaonB  bad  baep  eDtltled  upon  the  detease 
of  the  BurdviDg  graodson  learing  issue  was 
Dot  expllcilly  provided  for.  The  surviving 
ifrandson,  'WilUflni  F.,  had  nowdeceaaeil  leav- 
ing Issue.  It  is  Dot  disputed  that  bis  children 
are  entitled  to  tbe  one  third  of  the  poTlioa  of 
vhii^h  he  originally  enjoyed  the  Income,  but  It 
is  conlended  on  tKoalF  of  the  next  of  Icin  and 
tbe  heirs-at-law  of  tbe  testator  that  tbe  two 
thirds  of  which  he  has  en  oyeA  tbe  income 
■ince  the  decease  of  his  brolluTs  are  to  be  treat- 
ed aa  iDtestate  propert;  uodisijoaed  of  bj  tbe 
will  eicept  so  far  aa  (he  income  liiiriDf;  the  life 
of  the  surviving  grandaon  whs  concerned,  and 

PunctuatloD  mngt  trlve  wHy  wbenever  It  Inter, 
ferea  villi  the  proper  ani  ressonnblG  eonetructloii 
iitawJil.    Bheln'B  Ap.n.  (Pa.)7CeDLBep.  IBL 

JHuM  b«  to  eonttnud  a*  to  avoid  partial  bittttaeu. 

Words  may  be  read  in  tfaelr  niitural  Bense  to  effect 
Intent  and  avoid  partla.1  lotaetacy.  altbougta  aome 
remote  coDsequenoeB  may  not  bave  been  In  tes- 
tator's mind.    Dove  v.  Jobnaon.  1  New  Bng.  Bep. 

no,  u)  HsH.  ai. 

Wben  one  uodertakea  to  make  a  «lll  It  will  be 
preaumed  that  hla  purpose  la  to  dispose  of  hi?  eo~ 
tire  estate.  Boyder  v.  Baker,  T  Coat.  Bep.  »I.  G 
Hackey,  U%  Scufletd  v.  Olcott,  WesC  Bep.IBS,  UO 
m.  SeS:  Fbelps  v.  Phelps,  i  New  Bn^.  Hep.  WT.  1<3 
Has.  S7t%  LeiKh  v.  Savldfte,  14  N.  J.  Eq.  ISl;  Ullpln 
T.  Williams,  IT  Ohio  St.  SOB:  Gourley  v.  Thompson, 
■  8noed,  SBT;  Jaroa«1n  v.  Conway,  S  Humnh.  GO; 
Boyd  V.  Latbam,  Buab.  U  IK.  C.l  au.  cited  In  noUt 
to  H  Wms.  Exra.  lOSS;  Appeal  of  Boarda  of  Ulaalons, 
giPa.liCrT. 

No  presumption  of  an  Intent  to  die  Intestate  as  to 
any  part  ot  hie  property  Is  allowable,  when  the 
words  of  a  testator's  will  may  fairly  carry  the 
Whole.    Olveo  v.  Uiltoo.  116  U.  B.  SBI  iXi  L.  ed.  ISSj. 

Where  It  Is  apparent  that  It  was  testator's  pur- 
pose at  the  time  of  making  his  will  to  dispose  of  his 
entire  estate,  tbe  will  should  be  construed,  U  pos- 
sible, so  as  tJ?  prevent  loteetacy  as  to  any  part  of 
Us  property.    Bhuok  v.  Shook,  31  Ablk  N.  C.  US. 

Tbe  Introductory  clause  of  a  will.  "As  to  auoh 
worldly  estate  wberewltb  It  has  pleased  Ood  to  lu- 
truat  me,  I  dispose  of;"  and  the  Itnnl  clause,  "if 
anything  Is  omitted,  I  leave  tt  to  be  cond  acted  by 
my  executors,"— reinforce  the  leRal  presumption 
of  ttie  testator's  Inienlion  to  dispose  ot  his  enclre 
enate.   Reynolds  v.  Crispin  iPa.Jfi  Cent.  Rep.  5U. 

It  Is  essential.  In  order  that  tbe  intention  of  the 
testator  may  be  made  effectual,  tbat  the  aalabllebed 
rules  ot  law  In  respeot  to  tbe  transmission  and  de- 
Went  of  property  be  not  dlsrcKunled,  Bailey  V. 
fiaJWer,  a  West.  Bep.  GGS,  IDS  tod.  XL 


that  it  is  impossible  to  Introduce  Into  theclauM 
a  bequest  over  to  tbe  children  of  ihe  anrvivlng 
grandson  of  tbe  principal  of  the  ebarei  of  tbe 
brotbers  of  their  father. 

The  general  principles  which  apply  lo  tbe 
conatruction  of  a  clau  e  aimilar  to  tbe  one  in 
question  are  well  settled.  While  care  must  be 
taken  tbat  courts  do  not  undertake  to  make 
wills  for  testalOTS,  and  while  their  meaning  is 
not  to  be  ascertained  by  mere  conjecture  aa  to 
what  Ibey  may  bave  Intended,  Ihe  true  mean- 
ing of  words  used  is  to  be  arrived  at  by  consid- 
ering tbem  not  only  in  their  relslion  to  llie 
clfluee  immediately  in  qnePtion  but  lo  the  whole 
will.  Their  more  granimaticai  or  ordinary 
sense  la  not  to  be  adbered  to  if  it  would  Ik  re- 
far  SB  practicable,  a  harmonious  whole.  Harris  v. 
Carpenter,  T  Vest  Bep.  IW7,  lOS  Ind.  Ua 

Where  olauaes  conflict,  tbe  rule  requlrlntr  a  oon. 
struotlon  permitting  every  part  to  stand.  If  pos- 
sible, must  be  departed  from;  lalfr  clauses  must 
prevail.  Hendersbot  v.  Shields,  £  Cent.  Uep.  £05,  U 
N.  J.  Bq.  S17. 

Courts  almost  always  snooeed  In  reconcillne  the 
gifts  Blleged  to  be  IneonslstPnt:  bui  tbey 
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Ever;  testator  la  presumed  to  bave  framed  hla 
beiquesta  and  devisee  In  view  ot  tbe  general  rules 
for  the  oonstruutfon  of  wills  adopted  by  courts; 
but  this  presumption  must  Klve  way  If  It  wUI  de- 
teat  wbat  otherwise  appears  to  bave  l>een  tbe  tes- 
tator's IntentioiL    QiiggST.VeghteiK.J.Eq.JMay 

Riseo. 

A  will  la  to  t>e  BO  construed  as  to  avoid.  If  possible, 
•11  repugnanoy  and  give  effect  to  all  lis  language; 
rule  applied  to  ease  where  In  one  pert  of  ttis  wIL 
an  estate  la  given  In  clear  and  decisive  terms,  and 
there  are  subsequent  words  not  so  clear  and  de- 
elBlve.  Boseboom  v.  Boaeboom.  81  K.  ¥.  BSB;  Au- 
burn llMologlcal  Seminary  v.  Kellogg,  ISN.  Y.  88; 
Tan  Nosttand  v.  Uoore,  (B  N.  Y.  ROl 

A  will  ought  I 
SL,  R.A. 


stty  of  lis  application  in  a  proper  ci 
trand  v.  Mooro.  M  N.  Y.  21. 

The  laiier  of  two  condlctlDg  clatisea  in  a  will  pre- 
vails. Llndenkohl  v.  Just  iD.  C.l  I£  Cent.  Rep.  807: 
Eulp  V.  Bird  (Pa.)  7  Cent.  Bep.  578. 

A  later  clause  of  a  wU).  repugnant  to  a  former 
provision.  Is  to  be  considered  as  intending  tom.)dlfy 
or  abroifate  tbe  former.  Authorities  cited  In 
Walker  v.  Prltchard,  10  West.  Rep.  lU,  121  tIL  SXl. 

Tbeeioeptlons  to  this  rule  aie,  <rhere  the  latter 
clause  la  void  for  un-ertalnty  for  Illegality,  or 
where  the  cause  assigned  for  the  change,  lu  the 
will.  Is  a  mistake  or  Is  fulse.  Moore  v.  Uoore,  IT 
Barb.  KS2;  Auburn  Tbeolu^-lcal  Bemlt,ary  r.  Kel- 
logg, ntpro. 

If  after  all  reaaonsble  endesmrs  to  preserve 
both  provisions.  It  be  found  Impossible  to  do  so, 
tbe  one  which  oocura  latest  In  the  Instrument  ts 
allowed  to  govern,  rather  (ban  that  botb  abould 
fall  (Norrls  v.  Beyca,  13  K.  Y.SM:  Bonard'a  Will, 
le  Abb.  Pr.  K.  S.  UK:  Hona  v.  Meier.  IT  Iowa,  flOT; 
.Shorracc  v.  Bentley,  £  Myl.  t  K.  U9:  Constantlne  v. 
Constantino,  8  Vee.  Jr.  lOO:  BmltS  v.  Dell,  31  U.  S.  • 
Pet.  es  .8  L.  ed.  BH2K  Bradstreet  v.  Clarke,  12  W<^d. 
ee£;  Johnson  v.  Hayne.  4  Iowa,  1801,  unless  tbe  In- 
tention of  tbe  testator,  as  appanjnt  from  other  parta 
ottha  will.  requlreBadlI[i.>rentoonst.ructton.  Pafks 
V.  Parks.  B  Paige.  lU.  4  N.  Y.  Cb.  L.  ed.  SBL 

Where  Uia  bitentlon  of  the  tntator  to  limit  an 
estate  apparently  given  In  tbe  earlier  part  of  a  will 
to  a  leaser  estate  la  clear  from  subsequent  clausee 
ot  the  will,  the  later  clause  will  determine  the  ex- 
tent of  Uie  estate.  Temple  v.  BnmmIs,  U  Jonee 
&  B.  837:  WlUlsmson  v.  Daniel,  £(l  U.  &  IS  Wheat- 
eea  iS  L.  ed.  TSU:  SmIth  V.  Bell.  81  C.  a  8  Pet.  88  (B 
L  ed.  8£2I;  Parka  v.  Parks,  S  Pafge.  107,  4  N.  Y.  Ch. 
L.  ed.  037;  Biadatreet  v.  Clarke.  l:i  Wend. 602:  Mason 
V.  Joufs.  S  Barb.  £%  Chrystle  v.  Phyte,  IS  N.  Y.  844; 
Terry  v.  Wiaiglna,  47  N.  Y.  SIS:  Taniart  v.  Murray, 
SSN.Y.eaS:  Cult V.  Beard,  10  Hun.  IBS;  Van  Nos- 
trand  v.  Moore,  ti  H.  Y.  U;  Bundy  v.  Bundy,  SS 
N.  Y,  41D;  Striker  v.  MotN  SB  N.  Y,  Iffl. 

Where  there  la  an  Invlnolblerepugnanoe  between 
two  paragraphs  In  a  will,  the  latter  muat  prevail, 
as  being  the  latest  eipreffiion  of  the  latent  of  tbo 
testator.  Heldlebaugb  v.  WoEner,  n  Iowa,  ttl: 
Armstrong  V.  Ciapo,  TS  Iowa,  604. 

A  subsequent  clause.  appar^ntJy  irreconcilable 
wltb  precedent  provisions,  will  be  construed  In 
oonnecUon  with  tbem,  and  may  t>e  rejected  It  re- 
of  the  testator  aa  derived 
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pugnnnt  or  inconsiBlent  irlth  the  remainder  of 

tbo  iDStnimeat.  Where  there  has  been  a  fail- 
ure also  in  «ucb  a  clause  to  use  Ibe  technical 
or  posilice  lan^oBge  appropriate  to  express  » 
meaning  wliicb  is  evident  from  the  nbolo  will 
taken  lofrether,  eod  where  the  luneuage  tor 
that  puqx>8e  is  defective,  lie  necessary  words 
maj  be  supplied  or  words  ma;  be  transposed 
to  effectuate  the  obvious  Intention,  Barru»  v. 
Kiikland,  6  Gray,  513;  Baxter  t.  Baxter.  123 
Uafs.  ST. 

The  whole  of  the  lestator'a  estate  was  devised 
tn  trustees  for  tbe  various  purposes  which  ap- 
pear Id  tbe  successive  clauses  of  his  wilL  It 
was  to  be  divided  in  seven  equal  parts,  each  of 
which  was  to  be  heldas  a  separate  anddialioct 


fund.  Of  seven  sharea  the  Inlereflt,  Income, 
etc.,  dt  five  of  them  was  bequeathed  respeo- 
tivel>  to  his  five  children  then  living  for  their 
natural  lives,  and  at  their  deaths  lo  be  divided 
amnng  their  children  or  tbe  lasue  of  sucb  chil- 
dren. If  either  of  them  died  and  left  no  Issue, 
the  seventh  of  wbicb  such  child  had  en^yed 
the  income  was  to  be  beld  and  finallv  dlsp<»ed 
of  for  the  benefit  of  his  surviving  cDilJrea  or 
their  issue  If  they  should  have  deceased.  Two 
of  tbe  testator's  childreo,  both  daui^hters,  had 
deceased  at  the  time  of  making  tbe  will,  leav- 
ing children,  and  to  these  children  he  gives  ro- 
spectivelf,  and  as  re|)TC?eiiUDg  what  would 
have  been  their  mother's  share  of  bis  property, 
the  iDteresl,  income,  etc.,  of  one  of  these  sevea 


rrom  the  wbole  wllL    Bonud's  Will,  10  Abb.  Pr.  If . 

8.80T. 

To  rentier  ■Bu'hsequent  provision  repuffriant  to  a 
prevlousDoe  the  laatmust  be  entirely  Incompatible 
wltta  the  fliBl,  au  thnt  IF  efTect  be  eiven  to  tlie  last 
the  other  miist  entirely  ta.0.  Conover  v.  HolTnun, 
IBOBw.SaB;  Bweetv.Chase.IN.T.TS;  Coveahoven 
T.  Shuler,  B  Palffe,  128,  S  K.  T.  Ch.  L,  ed.  83S. 

InlerprvCollon  q/  brnfruocc  of  WO. 

Tbe  Interpretation,  being  tbe  aaoertalpment  of 
tlM  fact  o{  the  testator's  Intention,  Is  determined 
t>r  thenatuTBl  welglicof  oompetentevliJeiiceprDr- 
lDS  that  fact,  and  not  by  BrUflclnl  and  t«Dhntctit 
ruin.  Kimball  v.  lADcascer,  m  N.  H.  £64;  Bodwell 
T.  Dlokorman.  S  New  Eng.  fiep.  iSS,  «S  If .  U.  Ufl. 

Tbe  rule  equally  applfcnble  to  all  wrlttso  Inalru- 
BkSDts  is  that  tbe  terms  of  It  are  to  be  uDderatood 
In  their  plain,  ordinary  and  popular  tense,  unices 
(hey  have  In  respect  of  the  subject  matter,  or  by 
tbe  Icnown  usage  of  trade,  or  the  like,  aoqulred  a 
peoullar  snase  Olstlnot  from  the  popular  use  of  tbe 
same  words,  or  unices  the  oonteit  evidently  points 
out.  !□  tbe  particular  Instance  and  In  order  to 
effectuate  tbe  Inuaedlate  Intention  of  tbe  parties, 
tbat  It  should  be  understood  In  some  other  or 
peculiar  sense.    I  Qreenl.  Ev.  I ZTB, 

In  tbe  Interpretation  of  wills,  the  Drat  end  nat- 
nral  Impn^saion  eonvejed  to  the  mind  on  reading- 
tlra  oluuse  Involved  la  entitled  to  giHit  weight. 
The  testator  1*  not  supposed  to  be  propounding 
riddles,  but  ralber  to  IM  trying  to  oonrey  hie  Idea 
IntfaeslmpleBt  manner,  so  as  to  be  correctly  under- 
ahiodat  Urat  vleM-,  When  tbls  Impression  Is  con- 
firmed by  the  application  of  grammsdcal  rules  lo 
Uie  clauAs  asconsiruoted.  It  derives  great  additional 
support.    Bobb's  Sucoesslon  (la.)  Jan.  T,  188>. 

'Thii  plitin  and  unambiguous  words  of  the  vlil 
must  prevail,  and  are  not  to  be  ooncrulled  or  qui 
Hed  by  any  conjeetural  or  doubtful  oonstrucUons 
growing  out  oE  the  situation,  olroumj 
dltions,  either  of  tbe  testator,  his  property  or  ills 
fiunlly.  Bonard's  Will,  18  Abb.  Pr.N.B.ai4j  Hani 
V.  Uann,  U  Johns.  1;  Fai«onB  v.  Wlnslow,  fl  Has. 
ITE:  Dawesv.Bwan.iUBH.!OB;  Gllw 
1  Wrn.  Bep.  ata,  Utj  Ind.  168. 


Lanoua^  mucepUtUt  of 

Wbere  language  Is  susceptible  of  two  oonstruo- 
tjoos,  that  Inti'rpretBtlon  Is  to  be  preferred  wliloh 
would  render  valid  the  provision  of  the  will-  Mat- 
teson  V.  Uatteson,  51  How.  Pr.  218;  Thorn  v.  Oolf«< 
I  Bdw,  Ch.  aao.  •  N.  T.  (a.  t-  ed.  BT8i  Bloon  v.  Btone, 
IB  Gmtt.  ZTZx  Usaon  v.  Jone«,  i  Barb.  E£S;  Dubois 
T.  Ray,  3SN.  T.  I6fi;  Edwards  T.  Bibb,  a  Ala.  «% 
Pruden  v.  Pruden.  11  Ohio  Bt.  !S1 ;  Famam  v.  Far. 
nam.  1  New  Eng.  Rep.  BIE.  63  Conn.  tSL 

Wbere  the  words  of  a  will  are  oapatde  of  a  two- 
fold conatructioo.  that  should  be  adopted  meet 
c<'ti*htent  wllh  the  lDt«nllon  as  aaoertalned  by  the 
8  L.  a  A. 


other  provisions  of  tlie  will.   OonoveiT. 
'  Busw.  ffll. 

That  construction  is  to  be  preferred  wbloh  ln< 
lines  to  the  Inheritance  of  the  ohlldren  of  a  d^ 
ocased  child,    Bowker  v.  Bowker.  IIS  Maas-lOS. 

A  will  should  not  be  so  read  as  to  oontradlct  lt> 
self.  U  any  other  reBBonable  Interpretation  Is  poe- 
Blble:  but  If  It  la  capable  of  t' 
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the  former  should  be  preferred,  i 
eumed  that  tbe  teetator  mtemled  to  comply  with 
the  law.   Croxler  v.  Bray,  MB  S.  Y.  tea. 
liOerpretatiBn  of  rptcMIe  terms; 

Wbere  words  are  used  wblcb  have  a  settled  leral 
meaning,  full  effect  must  be  given  to  them.  Allen 
V.  CntU  1  West.  Rep.  GIT.  109  Ind.  4TB. 

When  It  Is  apparent  that  technical  words  are  not 
used  In  their  leg.ilslgnlflcatlnn.  such  Interpretation 
must  be  given  to  them  as  will  give  efTect  to  tbe  tes- 
tator's Intention.  Gambrlll  v.PoroBlQroveLodge, 
S  Cent  Rep.  683.  «  Ud.  IT. 

The  worda  "all  my  property,**  used  In  a  wtil,  mean 
the  teetalor's  realty  and  personalty,  subject  to  tli* 
payment  of  his  debta.  Smith  v.  Terry,  10  Cent- Bep. 
s»4,UN,  J.  Bq.eee. 

The  word  "effects"  (French  "tfftit''),  when  used 
indeflnllely  In  wills,  but  tn  oonnectlon  with  somo> 
tblng  pnrtlcular  and  certain.  Is  limited  by  Irs  asso- 
ciation to  otber  things  of  B  like  kind.  Ennls  v, 
Srokh,  »  P.  8.  U  How,  UO  ill  L.  ed.  113), 

"Batate"  Is  penun  wnmidnsimiim,  and  compre- 
hends both  tbe  land  and  tbe  Inberilance.  .  It  is 
suHlclently  descriptive  both  of  Vae  subject  and  tbe 
iDlerest  existing  In  It.  I^mbert  v.  Paine,  T  U.  B.  » 
Cranoh,  ST  ffl  L.  ed.  STT). 

Itlncludoaall  real  and  personal  eatnte.  Weatb- 
erhead  v.  Buskervllle,  SB  U.  8. 11  Bow.  329  (18  U  ed. 
n7i;  Amber  v.  Deneole,  M  U.  &  1  PeC  I8S  (T  I.  ed. 
ETSi. 

"Every  movsble,*'  tn  a  will,  following  a  list  of 
household  articles,  does  not  include  debts  due  the 
testatrix.  Jackson  v.  Vandetaprelgle,  J  U.  8.  > 
DalL  lit  a  L.  ed,  SSi. 

The  term  "fuTalture*'embraoee  everything  about 
the  liouse  that  has  usually  bean  enjoyed  ttaerewttli. 
Including  plate,  linen,  china  and  pictures.  Endl- 
cottv.Endlcott,4CenLBep.ST2,  11  N.  J.  Sq.B3;S 
Jarmao.  Wills,  R.  &  T.  ed.  SC£. 

The  word  "Issua"iitegardedprlmari1yasa  word 
of  limitation,  and  la  aynonymoua  with  the  technloal 
words  "belie  of  the  body."  Allen  v.  tiiraf  t,  T  WeM. 
Bep.  fill,  IW  Ind.  ITS. 

Whore  a  testator  devised  his  estate  "to  the  teue 
or  ohlldrea"  of  bis  said  two  daugbters  who  mar 
then  be  Uvrng.  "Xo  tie  equally  divided  among  all 
such  issue  or  clilldren,  share  and  aiiare  alike,''  the 
words  "lasue  or  children"  oannot  b«  read  a«  mean- 
ing "oblld  or  children,"  but  that  all  iaaoa  of  th» 
sBlddaughtentakepcrstlnMs.   HaUr. Hall,! New 
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•bflm  lo  be  divided  beiveen  them  equally  for 
tbrlr  IItm,  providing  tbat  if  either  graadcblld 
died  nithout  imue  the  locome  which  it  eajo.ved 
•hould  be  enjoyed  by  the  survivor  or  survivora 
of  Ihe  ume  lamiiv,  while  if  such  child  l«ft  i«- 
(ue  the  portion  of  the  seveatb  of  wbicb  it  bnd 
«Djoyed  the  interest  and  income  should  be  re- 
ceived by  them.  These  seventfai  of  the  estate 
■re  disposed  of  by  the  first  snd  sixth  cIhuscs  of 
bU  will  In  Bimllur  language  with  (be  exception 
of  those  ohangea  rendered  necessar^  i—  ■!--  •--. 
that  ibere  were  four  gtandchildre 


of  those  changea  rendered  necessary  by  the  fact 
that  Ibere  were  four  grandchildren,  daughiera 
of  bis  decGHsed  daugitler  Rebecca  B.  French, 


and  three  grandchildTen,  aona  of  hia  dereaaed 
daughter  Emeline  Hastings.  There  were  there- 
fore tbree  tieDeflciarlea  under  the  slzlb  clause, 


wbicb  Is  Ibe  ooe  under  coDaideration,  and  the 
iacome  which  was  [o  be  divided  Ixtween  them 
was  the  same  which  their  mother  would  havo 
received  if  living  at  the  time  of  the  will  and 
if  the  same  provision  bad  been  made  for  ber 
which  was  made  for  the  living'  children.  It 
is  only  in  ease  all  these  grandcbiHrea  dla 
leaving  no  children  or  issue  that  the  oti« 
seventh  of  the  Incotne  of  which  they  or  the 
survivora  of  them  enjoy  will  pass  by  the  will 
to  the  trust  fnr  the  beneQt  of  the  teatator'a 
surviving  ctiildren  or  Issue.  In  case  eilher  of 
these  grandchildren  die  leaving  issue  it  Is  pro- 
vided that  Ihe  trustees  "shall  dlstiibute  and 
divide  one-third  part  of  such  potdon  of  my 
estate  to  and  Among  the  children  o(  such  ot 


Wbsra  testator  Intended  In  his  will,  provtdlnit  tor 
equal  dlnrlbu  Hon  amoos  isaue,  tliat  tnue  should 
tahe  In  a  representative  way,  the  word  "toaue" 
will  be  construed  to  metui  chlldreo  alone,  and  not 
^lldren  and  Uielr  deacendanta  per  capita.  Doztai' 
V.  Inches,  <  N<nr  ai«.  Rep.  (WT,  14T  Unss.  SU. 

Where  a  legatee  was  to  receive  the  Income  of 
propertr  during  life  and  upon  tils  death  tlie  prop- 
ercr  was  to  be  distributed  to  hia  "penonal  repre- 
•entattves  who  would  be  entitled  to  his  personal 
estate  ■ocording  to  law,"  those  words  were  In- 
tended todescrlbeliisDextof  kin.  Davteav.DavleB, 
6  New  Bog.  Rep.  WI.  SO  Conn.  319. 

The  word  "money ."  In  a  bequest,  must  be  under- 
stood tn  Ita  legal  and  popular  sense  to  mean  tcold  or 
Silver,  or  the  lawful  currency  of  the  country,  or 
banknotes.  Smith  v.  Burch.SS  N.  Y.lSUt  Judah  v. 
Bsrrli.  18  Johns.  lU:  Duseoberry  v.  Woodward.  1 
Abb.  Pr.  IM;  Danville  v.  Butherlln,  10  Qract.  SS3; 
Green  v.  BIzer.  W  Uln.  543;  Beok  v.  McOllllH.  S 
Barb.  1»  i  Klauber  v.  Blagrerslaff,  II  Wis.  UIO.  3EAm. 
Bep.  TT8 ;  Tbompeoo  v.  BlKgs.  TX  U.  S.  S  Wall.  eS3 
08  L.  ed.  TWl;  Vcssle  Bank  v.  Fenno,  75  U.  S.  8 
Wall.  53B  (IB  L.  ed.  tffii;  Hepburn  y.  Grlswold,  T5  tJ. 
B.  B  Wall.  MS  (IS  L.  ed.  51S)j  Legal  Tenilor  Ca^ea,  n 
O.  S.lSWal1.  lfiT(»]I,.ed.  2ST).  Wood  v.  Bulleiis,  S 
Allen, GIB;  Bush  v.  Baldrey.  11  Allt^n,  8BT:  Frotb- 
Ingbam  V.  Morse,  tfi  N.  H.  515;  Frank  v.  Wis9<<l9.U 
N.  T.  IDG;  Legal  Tender  tJasee,  52  Fa,  B ;  BuobcKgcr 
T.  Shults.  13  Uich.  1^;  Willlnms  V.  Borer,  T  »□.  550; 
Beawell  v.  Heery,  9  Ala.  X£B;  Cooley  v.  Weeks,  10 
Yen.  1*1- 

Coirfedorate  treasury  notes  never  did  come  up  to 
tbe  staodsrd  of  money.    Hill  v.  Erwln,  «  Ala.  KB. 

The  words  "^y  land"  In  a  wUl  are  sufflcieut  to 
convey  tbe  lands  Chen  owned  by  the  leelator. 
ffuDk  V.  Davia,  1  West.  Bep.  804, 103  Ind.  SSL 

FamQii- 
For  deflnftlon  of  the  term  "family,"  seenots  to 
UlUer  V.  Ftaegmo,  0  L.  B.  A.  SIL 

"CtiOdren"  deined. 

The  word  "child  ten,"  as  veil  as  all  other  slmCar 
descriptive  terms  of  classes  or  reUitlonB,  must  be 
nndciutood  In  wills  In  its  primary  and  simple  signi- 
fication. Bberman  v.  I^bcmian,3  Dnrb.3R7;  Hughes 
V.  Bayer,  1  P.  Wme.  5^4;  Fosdiok  v.  Coroell.  1  Johns. 
410;  Jnokson  v.  Suiats,  11  Jobna.  BST;  Anderson  v. 
Jackson.  18  Johns.  883;  Wllkee  v.  Lion,  i  Cow.  KL. 

The  word  "children"  In  a  bequest  or  legacy  must 
be  understood  In  Its  primary  or  simple  elKntHoa- 
tlon,  where  there  ere  many  persons  tn  eztsleuce  at 
the  date  of  the  will,  or  when  the  bequest  or  legacy 
takes  effect,  answering  such  meaning  of  the  term; 

eblldien.  Pughv.Pugb,  sweat.  Rep.int.10GInd.552. 

■""""■ wuBtomed  sense  snd 

It  degree.  Id  the  ab- 


It  muM  be  laki 
Umlted  to  oSspring  In  the 
•enoe  of  Indioatlona  tbat  the  testator  iotended 
Cive  It  some  other  meaning.   SitJc  t.  Ossbman,  8 
8  L.  R.  A. 


Dem.  141;  Sherman  t.  Bberman,  I  Barb.  SI7 ;  Law- 
rence V.  Uebbard,  I  Bradf.  X&i  Hone  v.  Van 
Bcbalek.  S  ?I.  T.  (40 :  Guernsey  v.  Ouemsey.  81  N. 
Y.  m;  Magaw  v.  Field,  48  N.  Y.  868:  Palmer  v. 
Horn.  84  K.  Y.  SU;  Wylle  v.  Loekwood,  tHH.Y.WIi 
Pugh  V.  Fugh.  «upra- 

Tlie  settled  rule  In  the  oonitructlon  of  wills  Is. 
that  the  word  "ohUdren"  will  not  be  construed  to 
include  graDdchlldren,  unleestheralsBomctliingln 
tbeconleit  to  show  that  the  testator  iDlended  tbat 
It  should  Includegrandohlldren.or  unices  the  pro vie- 
ion  will  be  Inoperative  without  such  oonslrucUon. 
Felt  V.  Vanatto,  21  N.  J.  Bq.  85 ;  Mowatt  v.  Oarow, 
T  FUge,  a!8, 4  N.  Y.  Ch.  L.  ed.  ITS ;  Moor  r.  Bal>- 
beck.  12  Sim.  US ;  Cutter  v.  Doughiy.  23  Wend.  teS; 
Hone  V.  Van  Bcbalek,  3  Edw.  Ch.  414, 8  N.  Y.  Ch.  L. 
ed.  T30,  bi  error,  S  N.  Y.  588  j  Tier  r.  PeDoell.  1  Bdw. 
Cb.BS4.  8  N.  Y.  Ch.  U  ed.  170;  Bt  Hunt's  btate 
(Pa.liSW.  N.  C  460. 

The  term  "cbildren"  la  primarily  and  leohnlcallr 
used  as  a  word  of  purchase  and  not  of  llmltallan, 
and  means  ttae  immediate  dMoendaala  ot  tbe  p^ 
son  named  as  tbe  anoeslor.  In  luoh  aenso  the 
words  muHt  tie  taken  as  used  In  ttae  will,  unlea  a 
dilTeient  signlHoation  is  imposed  npou  tbam  by  tbe 
ttststor  by  other  parte  and  ciausea  uf  tbe  vliL 
Lytle  V.  Beveridge,  58  N.  Y.  6IH. 

A  mere  marginal  note  or  memorandum  on  a  wlB 
devising  ell  testator's  property  no  bis  ublldren,  to 
tbe  eBlect  tbat  tbe  personal  estate  Is  to  t>e  divided 
equally  among  tlie  "heirs,"  will  not  have  [be  etleot 
of  eitoodlng- tbe  sense  of  the  word  '  abUdren"  so 
as  to  comprehend  KrandDbildren,  Re  Hunt's  b- 
tate,  supra. 

Tbe  word  "oMldren"  Includes  only  tbe  immedl- 
Bte  legitimate  desoendants  and  not  a  slep-oblld. 
lawrenoe  v.  Hebbaid,  1  Bradf.  2G5;  Re  Hallet,  ■ 
Felge.  BIB.  i  K.  Y.  Ch.  L.  ed.  489. 

Tbe  words  "such  child  or  children"  are  not  neo- 
(Hsarlly  limited  to  the  immediate  ofTspriiift.  but 
embrace  grandohiidrea,  where  the  other  portions 
of  Ihe  will  show  such  lobe  the  Intention  ofthetes- 
tBlor.  or  where  suoh  a  view  Is  neoeesnry  to  carry 
into  effect  hia  provisions.  Re  Brown,  la  Hua,  41T; 
FrowlcC  V.  Bodman,  9)  N.  Y.  42 :  Scott  v.  Quenisey, 
48  S.  Y.  108;  Idwrenee  V.  Hebbard,  1  Bradf.  B^ 
Bowne  v.  Underbill,  4  Hun.  180. 

Tbe  word  "children"  11  is  sold  means  prima  fads 
legictmate  children,  as  much  so  ss  11  tlie  word  "Int- 
imate" were  written  before  it.  Bolton  v.  Boltoo, 
Ta  Ue.  H»:  ColUni  v.  Hoile,  fi  Paige,  81.  4  N.  Y.  Ch. 
L.  ed.  810;  Re  Hallet.  supra ;  Cromer  v.  Pinckney, 
8  Barb.  Cb.  488.  4T5. 5  N.  Y.  Cb.  L.  ed.  ST4,  VTS;  IKtrln 
V.  Dorln.  L.  R.  7  H.  L.  568:  HIU  V.  Crook,  L.  B. «  B.  L, 
205.   See  aelatonv.  Shields,  15  Uun,  154. 

In  short  wherever  the  term  "obildren"  has  rt- 
ceivBdaconstructlon  synonymous  with  Issue.  ith«« 
generally  been  based  upon  something  In  tbe  will, 
unless  It  rssulled  from  the  faet  that  tbei«  were  DA 
cbildren  In  exlstenee.  Cummlngs  r.  Flummer,  M 
Ind.  40r:  Cromer  r.  Pinckney,  8  Barb.  Cb.  460,  S  H. 
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tbem  M  rIibII  bo  die,  ebare  and  (hare  alike,  the 
descendanta  of  any  guch  cbild  or  children  to 
take  the  same  Bbare  or  poriioa  nbich  his,  her 
or  Iheir  parents  voald  he  entitled  to  If  llribK." 
While  tbe  latter  portion  of  thia  clause  applies 
grRmmntically  to  the  one  Ihlrd  originally  be- 
-quealbed,  it  Is  loosely  used,  as  their  parents 
were  not  eDtitled  to  aoy  share  of  the  principal 
U  liTing.  It  iTidicBleR,  however,  that  all  of  i 
"wblrh  the  parent  bad  enjoyed  tbe  income,  and  I 
which  nifrlit  properly  be  termed  bis  share,  | 
would  pnss  to  his  children  or  issue.  It  Is  more  i 
tmporlDnt  that  the  whole  schema  of  the  testa- 
tor's will  gbons  (hat  he  Intended  that  If  by  the 
-deuth  of  some  of  these  grandchildren  the  In- 
come of  tbe  aurvivon  or  survivor  was  aug- 1 


way  as  the  original  third,  of'  which  alone  b» 
had  the  beneflt  while  his  brolbers  siirvived. 

The  intention  of  Ihe  testator  to  dispose  of  his 
whole  estate  is  manifest.  He  so  devises  and 
bequeathes  it  fa  express  terms  to  the  trustees 
whom  he  names.  He  divides  it  into  sevenlbs, 
appTopriating  one  in  tbe  admlnlstrailoa  of  the 
trust  to  each  braocb  of  his  family.  He  makes 
no  provision  tot  any  realduum.  ns  he  believes 
there  can  bo  none  under  tbe  trose- remainders 
he  bna  made  in  case  one  branch  of  hia  family 
should  have  become  extinct  when  the  time  for 
tbe  division  of  the  principal  baa  arrived,   Wben 


T.  Ch.  L.  ed.  Ki;  Churolilllv.CluirchUl,BMet.[KrJ 
MB;  Gunlner  v.  Hcyer,  X  Faliee.  11,  »  N.Y.  CtL  L.  ed. 
TVa-,  Qablc'B  App.  iaPa.aJl:  Ward  v.fiuCtoD,  Sired. 
Bei.  t!l;  HuIIOHell  v.  Pblpps,  S  WbartHTS;  Dlokln- 
•on  V.  J>«.  4  Watts.  82;  Culler  v,  Douahty.ffl  Wend. 
«I3;  Izard  V.  Iiar<3. 2  Uesn us.  or  Dean's  Bq.  aOS:  Phillip 
T.  Deoll,  a  [hma.  1;  Ew\og  v.  Handle;,  4  Lltt.  BtS; 
Osgood  V,  Loverinir,831fe.  434;  Tbomson  v,  Ludlns- 
ton.  ICK  Mas.  ISt;  Low  v.  Ilarmon;.  T2  N.  Y.  108; 
Peit  v.  Vonatta,  21  N.  J.  Eq.  Mj  Caitner'i  App.  88 

Pa.  m. 

8o  where  it  appears  there  were  no  persons  tn  ei- 
tatf  uce  who  would  answer  to  the  description  of 
ehlldren.  in  the  primary  senae  of  the  word,  at  the 

plated  br  the  testator;  or  where  the  teotiitor  baa 
Clearl;  shown,  by  the  use  of  other  words,  titat  he 
nscd  the  word  "children"  OB  synonrmooa  with  de- 
•rendnnU  or  Isguo,  or  to  designate  or  Inclnde  llle- 
trltlmatcolTsprlng.  "frrnndDhildreoorBtopchDdren" 
—these  may  be  included  In  the  term  iTalmor  v. 
Horn,  St  N.  Y.  KH.  Bee  Reevea  r.  Brymer,  1  Tee. 
Jr.  «S;  MnKRw  v.  Field,  48  N.  Y.  eS8l;  or  unless  the 
VniVialOQ  will  be  Inoperative  without  such  oon- 
etiortloD.  Feltv.Vanacta.  SIN.  J.  Eq.  66;  Crooke  v. 
BriHiUclnjr.  2  Vem.  iOO;  Moor  v.  Ralsbeck,  12  Bim, 
laj;  Cutter  v.  Doughty.  28  Wend,  B2ft  Tier  y.  Pen- 
nelJ,  1  Etlw.  Ch.  3S4,  S  N.  T.  Ch.  L.  ed,  170;  Hone  v. 
VBiiScliulch.S  Edw.  Ch.4;i.B  N.  Y.  Ch.  I..ed.;BD, 
In  erri;r.  3  N.  Y.  S38. 

Eoiiirtime',  it  Is  true,  frmnd children  and  Issne.  or 
dGSceud;itit8  generally,  are  permitted  to  take  un- 
der an  enlarged  cnnslructlon  of  the  term  "chil- 
dren;" tnit  the  generiLl  rule  is  that  where  there  are 
idiildren  who  properly  answer  the  description, 
irrandclilldren  cannot  t>e  permitted  to  share  alonfc 
with  them.  Guernsey  y.  Guernsey,  88  M.  Y.ZtH,  2 
Ttbii!'.  App.  1S6. 

"Children"  has  a  legal  signlflcnnce,  eirtendlng,  ss 
the  case  mny  be,  to  grandchildren  and  even  llleglt- 
Imnte  children,  but  never  permitting  the  term 
"sons"  lobe  substituted  to  theeicluiilonof  daugh- 
len,  unlAss such  bathe  clcarinlent  Waatherhoad 
T.  Itaskcrvilio.  B2  D.  S.  U  How.  ^g  113  L.  ed.  T17I. 

A  devise  to  A  and  B  or  their  legal  representaHvee 

was  construed  to  mean  children  taking  by  subntliu- 

Uun.    Albertv.A]bert.]0Cent.Bep.G;S,88Md.S^. 

Adopted  £h{!dTen. 

Under  the  Kentncky  statutes  a  Judgment  adopt- 
ing children  makes  them  helrs-nl-law.  cotheeiclu- 
•lon  of  collateral  kindred.  Hence,  when  such 
adopted  children  are  solo  devisees,  a  collateral  rel- 
ative has  no  such  interest  ss  to  eniible  him  to  con- 
teat  the  probate  of  the  wlU.  Tinker  v.  Ricgo,  11 
Ky.  I^  Bep.  12a 

In  TeiQs  an  adopted  ohIM  of  a  man  who  dies  with- 
out deKN^ndants  of  his  own  is  eniltled  to  all  of  his 
•eparale  property  and  one  hsK  of  bis  eommunlty 
properly.    BckTord  v.  Knox.  BT  Tex.  ML 
8L.lt.  A. 


In  Messaohusetla.  Dy  Pub.  Stat.,  ohap.  14S.  I T.  aa 
adopted  child  wUKake  tbe  same  ebare  of  property 
wUoh  the  parent  owns,  but  be  cannot  take  proper- 
ty whioh  would  oome  to  a  natural  oblld  by  tight  of 
representation.  Wyeth  v.  Stone,  4  New  Eng.  KepL 
402,  144  Mass.  44L 

He  oan  inherit  dlieoUy  from  parent*,  but  be  oan- 
notinheiitinlieuof them.   lUd. 

Under  said  Btamte,  I  B,  tbe  term  "child."  to  a 
grant,  trust,  settlement  or  devise,  will  inalada  ■ 
child  adopted  by  llie  settlor,  grantor  or  testator. 
unless  the  oontrnry  plainly  appears.   Ibid. 

Where  the  settlor,  etc..  la  not  the  adoptinB  parent, 
the  adopted  child  will  not  have  tbe  rigbt  of  e  ohiid 
bom  in  lawful  wedlock  to  the  adopting  parent,  un- 
less the  inleotion  plainly  appears.   Ilrid. 

Tbe  statutory  adoption  of  an  Illegitimate  child 
does  not  render  iflaiue"  of  the  tether,  so  as  to  de- 
feat a  teatamcDtary  remainder  made  oontlnjrent 
upon  bis  leaving  no  inue.  Jenklna  v.  Jenkioa.  I 
New  Eng.  Rep.  390.  M  N.  II.  407. 

Tbe  devise  of  the  residue  to  "my  lawful  belis" 
does  Dot  include  a  child  who  has  been  adopted  by 
testator  and  bis  wife,  and  whose  adoption  has  been 
undone  by  prooeedlngs  In  the  probate  court,  by 
teetatorand  its  natural  mother,  after  tbe  death  of 
the  testator's  wife.  Uortison  v.  Bcesions.  14  West. 
Bep.  eS5,  TOUIch.2&7. 

Where  one  half  of  the  testator's  property  was 
given  to  an  adopted  daughter  after  tbe  death  o( 
the  widow,  eod  the  other  half  to  the  "nearest  and 
lawful  heirs"  of  the  testator  and  those  of  his  wtfa, 
the  adopted  daughter  is  not  included  In  the  words 
"noareet  and  lawful  heirs."  nor  Is  an  adopted  hell 
of  Ihe  wife.  Hoindcis  v,  Koppelman,  13  West.  Be[k 
814.  H  Mo.  836. 

Where  a  will  devised  the  remainder  of  an  estate 
to  testator's  adopted  dauehter  in  her  own  rlghn 
but  If  she  died  without  Issue  before  the  death  of 
the  testator's  wife,  then  to  Ihe  belrsat  law  of  the 
said  wife;  and  Ihe  adopted  daughter  died  without 
issue  before  ihe  doatb  of  the  wife,  who  bad  no  nat- 
ural cbildien.  but,  after  testator's  death  adopted 
another  child  that  survived  her,  the  burden  Is  on  tba 
latter,  aa  testator  was  not  the  adopting  parent, 
to  ahov  that  it  was  his  IntentloD  to  Include  an 
adopted  child.    Wyeth  t.  Stone,  t  Hew  Bns.  Kepk 


The  word  "heir"  of  Itself  imports  ai 
property  ab  intalato.  Blackstone's  defliiltion  li 
thia:  "An  heir,  therefore,  Ishe  upon  whom  tbe  law 
casts  tlie  estate  immediately  on  ihe  death  of  the 
ancestor,"  2  Com.  201;  Fabens  t.  Fattens,  1  New 
Eng.  Hep,  880,  111  Uaas.  8W,  380,  40};  Unooln  V.  Pei^ 


e.  nnleai  tlie  will  ahowi  clearly  that  it 
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tn  lnlentton  to  dispose  of  tb«  wbole  o(  an 
ceUte  Rpprars  a  pnnkl  laipatacj  ilinuld  not  bo 
Tcrognized  unlefa  tbe  dcfldcnccs  in  the  cipres- 
■ionBotthewilUreBuchaa  lo  compel  it.  That 
tliere  could  liave  been  no  inWntion  to  deprive 
IlielsBue  of  Emellneof  fln^  pftrt  of  tbescTentb 
wbich  be  liad  anpropriaied  to  lier  cbil<lreii  in 

eirsuaoce  of  bin  sclicme  ot  dividing  bin  eslate 
10  Eeven  parip.  one  for  each  living  child  snd 
one  for  (lie  children  of  each  of  bis  own  cbil- 
dree  who  had  deceased  lenvinp  Issue,  is  further 
Shown  by  Ihe  equality  which  be  sougtit  to 
eetHbliHh  in  these  Bhaies  b;  requiring  thedebta 
due  from  any  child  to  be  treated  ua  a  part  of 
I's  share.  It  cannot  be  lupposed  that  Ibe  tes- 
tator intended  that  In  the  contlDgency  that  baa 
occurred  only  one  third  of  a  seventh  Eliould  go 
to  lie  issue  of  liis  daughter  Emciine,  wliile  the 
tesiie  of  the  other  children  received  a  full  sev- 
enth. 

We  are  sstisfled  that  a  construction  of  this 
will  by  wlilcli  it  shall  be  held  that  the  wbole 
of  the  seventh  the  locome  of  wbich  passed  to 
'Wllltam  (the  aon  of  Emeline  who  survived  his 
brolbers  and  is  now  hiinself  decessed)  should 
now  become  tbe  property  ot  bia  children  is 


nFrr"-viry  to  elT«;clunt«  tlie  Intention  of  the  tes- 
tator and  sbould  he  adopieO.  It  renders  tbe 
will  harmonious  in  its  provisions:  ttDinkeathe 
equal  division  between  bis  cbildten  or  the  lep- 
resentativi's  of  eacb  child  conlemplaied  by 
tbe  testator  nrd  does  not,  bv  depriving  tlie 
^rran  1 1  children  of  Emeliae  of  a  portion  ot  the 
share  of  their  grandnioLhei,  leave  any  intestate 
estale. 

When  tbe  reading  of  a  whole  will  pr"ducea 
a  conviction  that  the  testator  must  nectssarjj^ 
have  intended  an  interest  to  be  given  which  u 
not  bequeathed  hj  express  and  formal  woitls, 
tbe  court  will  supply  the  defect  by  implication 
and  80  mould  Ibe  language  of  the  testator  as  to 
carry  into  cffccl,  as  far  aa  possible,  tbe  inten- 
tion whieli  it  is  of  opinion  that  he  bos  on  tbe 
whole  suiliciently  declared.  IdeU-itf  i.  Firtt 
Pariiti  in  Framinghnm.  13rf  Mass.  B75. 

ha  examination  of  the  decisiona  in  Fimilar 
cases  will  show  thnt  such  implication  bus  been 
made  where  the  intention  of  the  testR'or  baa 
appeared  leas  stroni-ly  tban  in  the  cast  at  bar. 
Many  of  Ihem  were  considered  in  ibe  case  of 
Mctcalf  T.  First  Pari  ah  in  Framingham, 
tupra.    In  that  case  a  testator  had  bequi-atbed 


was  lued  hj  the  testa tsr  In  a  different  BenSBi 
T.  Kewlln,  tn  Miss.  Va. 
The  word  "heirs"  cannot  be  held  a  word  i 


manifest.   Allen  v.  Cralt,  I  West.  Rep.  Gil,  V»  lud. 

4». 

When  tbe  word  "heirs"  I*  osed  In  a  wlU.  not  to 
denote  succession,  but  to  deecritje  a  leiratee,  and 
there  Is  DO  conicit  to  eipUlD  It  othemiEo,  the  nat- 
ural and  ordinary  gonseof  the  word  "heirs"  should 
Dot  be  departed  Irom.  Wallace  v.  Minor  (VtuJ 
Deo.IS.ie». 

Naming-  devlECce  shows  that  testator  Intended  the 
word  "hein"  In  the  limited  aenae  of  "lieln  of  the 
bodvi"  wbicb  at  oommoa  law  would  create  a  fee 
tkll,  but  under  the  Pennsylvania  stacuce  a  fee 
ttmple.  Euoderer  v.  Merrluian  (Pb>  G  Cent.  Beih 
HS. 

The  word  "helra"  (nawlll,  when  uncontrolled  by 
the  ezprased  Intent  ot  tbe  teetutor,  has  the  elleat 
to  vesta  legaor  which  otherwise  would  be  contln- 
cent.  It  la  to  be  taken  as  b  word  ot  llmllatlrin  lixa- 
IttnK  the  bequest  in  case  of  the  death  of  the  legatee 
or  of  time  Hied  for  payment  to  bia  or  herrepreeen- 
tatives.  Uublenberg'a  App.  lOG  Pa.  KB;  UcQlll's 
App.  Bl  Pa.  «S,  followed  and  approved  in  Patteiaoa 
T,  Hawthorn.  VI  Berg,  t  B.  lU;  Kins  v.  Kinic.  1 
WatU  &  B.  SOb;  Reed  v.  Buokley,  6  Id.  GIT;  Buckley 
w.  Reed,  ISPa.  £3;  Handcrson  v.  Lukcus.  23  Pa.  31. 

The  word  "heirs"  may  be  read  to  mean  "oh  Nil  ten" 
U  the  oontezt  dtetlnctly  shoiri  that  It  was  em- 
ployed In  that  renee  by  the  testator.  But  there 
must  tie  no  doutit  aa  to  the  Intention  of  the  tes(a*or 
to  affix  to  tbe  word  "hetra"  a  meaning  dUTerent 
from  that  aeslffned  It  by  law.  Allen  v.  Craft,  T 
West.  Rep.  EIS,  106  ind.  4TB;  Eldridge  v.  Eldrldge,  8 
(3ent.  Rep.  S44. 11 N.  J.  Eq.  BS;  Anthony  v.Anthony,  t 
New  Eng.  Rep.  0. 6fi  Conn.  SJB;  IfaCartney  T.  Os- 
bum.  t  West.  Rep.  TSi,  113  111.  tee. 

A  devise  "to  the  helrB  of  hlalKidr  bequeathed  Mc) 
In  lawful  wedlock"  construed  to  mean  betrs  begot- 
ten In  lawful  wedlock.  UlLlett  v.  Ford,  t  West. 
Bep.l2i,lt»Ind.lGe. 

''Ileui  of  A,"  A  being  then  alive,  may  mean  tlie 
Children  of  A.    Campbell  v.  Rawdon.  IB  Barb.  500. 

In  a  provision  dlreotipg  ezecutora.  In  ease  of  the 
death  of  either  of  testator^  sona,  "to  pay  over  to 
the  widow.  If  living,  $3,000,  providing  ha  (the  son) 
leavcB  no  belia,"  etc.,  the  w<»d  ■■helri"  metuit 
BL.&A. 


"ohlldren."   Anthony T.Antbony.GNeirBng.Rep. 

11,  U  Conn.  230. 

In  tbe  clause,  "that  If  either  son  should  Oii  with- 
out heirs  of  his  own."  the  latter  wurd  meai:s  lineal 
descendants  or  lasuo  living  at  bis  decease.  Abbott 
V.  Essex  County.  SD  U.  S.  IB  How.  a>K  (IS  L.  cd.  3K3). 

Under  tbe  Act  of  Anembly  of  Vlrslnln  which 
provides  that  the  heirs  or  legal  rep  resents  J  vea  of 
an  officer  shall  receive  a  certain  quantity  of  land. 
the  devisees  ot  the  officer  cannot  take  the  I  lad  un- 
less the  Act  Itself  flescrllKe  ttiem  as  the  leaal  repro- 
BentHtlvee  ot  the  officer.  The  term  "legal  rnpro- 
sentatlves"  waa  Intended  to  provide  tor  the  case  at 
a  person  who  may  have  purchased  the  right  ot  the 
oUoer.  Btevenaon  t.  Sullivaut,  IB  C  B.  B  Wheal. 
EOT  iS  L.  ed.  TO). 

Next  ot  kin.  who  alone  can  take  real  estate,  under 
Act  of  April  SI,  ISaa,  must  be  entirely  wiibin  the 
blood  of  (be  ancestor  from  whom  ibe  reulty  de- 
scended, without  regard  to  other  relationship  they 
may  bear  to  Intaalaie.  Banok's  App.  1  Cent.  Rep. 
U.  113  Pb.  S8. 

Where  a  legatee  under  a  will  providing  that,  la 
case  he  should  die  befure  teelatrlx.  the  sum  alven 
to  htm  should  go  to  those  persons  living  at  tl>e  tlma 
of  test atru's  death  who  shall  be  next  of  kin.  died 
In  testatrix's  lifetime,  leaving  as  next  rein tlons  a 
brotherand  three  nephews,  sons  of  snot  her  lirother, 
all  ot  whom  survived  testatrix,  the  legacy  was  pay- 
al)le,  under  the  words  "nextof  klD."tothe  Urotber. 
Bwaaey  v.  Jaques,  i  New  Eng.  Rep.  43. 144  Kasa.  13S. 
AinM(ruf«e>  in  vAO;  proof  of  Intention. 

In  the  oonstructlon  ot  a  will  a  latent  BDiblgulty 
may  be  removed  by  extrinslo  evidence.  l*atch  v. 
White,  UT  D.  B.  ZIO  (IB  L.  ed.  BOO). 

Where  It  OODSlBls  ot  a  misdescription  It  It  Can  b* 
■truck  out  and  enough  remain  In  tbe  win  to  Iden- 
tify tbe  person  or  tbtug.  the  court  will  so  deal  with 
to  obvious  mialake,  wlU  read  ttai  It 


A  court  mar  look  beyond  the  face  Of  the  wlU, 
where  there  Is  an  ambiguity  as  to  the  person  r>r  prC9> 
erty  to  which  It  Is  applicable,  but  not  to  enlarge  or 
diminish  the  eetxte  devised.  King  T.  AL'kerman. 
ejV.&X  Black,  4l»  aT  L.  ed.  9)3). 

So  a  legacy  to  Samuel  may  be  explained  to  meam 
a  legacy  to  William.  Powell  v.  BMdle,  S  D.a* 
DalL  TO  a  U  ed.  SB). 


nCooglc 
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certain  stock  to  «  trustee  for  the  benefit  of 
Nbdcj'  Green,  a  sister  of  &  deceased  wife,  and 
William  Qreeo,  liei  biiibaDQ,  for  and  during 
Ibeir  natural  livpf,  as  follows:  During  lier  life 
lo  pay  tbe  net  income  to  tier  semi-anDuallji  to 
case  abe  sbould  die  tefore  bin  to  traoHfer  one 
half  of  tiie  principal  to  a  certain  cimrilsbie  in- 
sututioD  and  to  pay  (lie  locome  of  the  remain- 
der lo  liim  for  life;  in  case  he  should  die  bo- 
fore  ber  then  at  lier  deaih  to  transfer  the  whole 
of  the  priDcipal  tolbe  aame  iiutitutioD.  She 
died  before  lier  busband  and  one  lialf  of  the 
principal  was  paid  to  the  instilulion  and  the 
other  bait  kept  in  trust  forhim.  While  in  this 
will  tbere  wer«  residunry  devisees,  provlsioa 
for  whom  is  not  made  in  the  will  we  are  con- 
sidering, it  was  beld  that  on  the  death  of  the 
husband  the  institution  was  entitled  to  this  part 
of  the  principal  alsa  It  was  held  tbai  the 
chief  purposes  of  tbe  testator  were  to  provide 
for  the  wife  during  life  (a  provision  for  tbe 
husband  bei»g  mntle  in  case  he  survived  her), 
with  an  ulliniale  gilt  of  the  whole  bequest  to 
tlie  inBtiiuiioD,  alfliough  in  express  words  the 
gift  of  Lbe  whole  bequest  to  tlie  institution  was 
in  case  of  lbe  death  of  the  wife  after  the  bus- 


e  at  bar  we  find  tbat  the  testator 


dauehlerB  represenling  respective!  j  tbe  if 
mothers,  to  provide  fur  his  chiiiiren  during  lifs 
and  at  tbe  decease  of  each  child  to  divide  tha 
shart  of  which  it  received  tbe  income  among 
the  iasiu  of  such  children,  and,  In  tbe  case  ol 
the  deceased  daughters,  to  provide  for  their 
children  during  their  respective  lives  and  at 
their  decease  to  divide  among  the  children  of 
each  the  principal  of  tbat  shaj^  or  portion  of  a 
share  of  wbicb  its  parent  had  enjojed  the  io- 
come,  whether  such  income  had  or  had  not 
been  augmented  bj  the  death  of  brothers  or 

We  are  of  opinion  that  the  truRt,  sofar  asthe 
properij  Reeled  bj  the  sixth  clause  of  the  will 
IS  concerned,  is  now  termioated  and  the  trus- 
tees sbould  now  be  directed  to  divide  and  dis- 
tribute tbe  seventh  part  of  the  testator's  estate, 
of  which  William  F.  Hastings  has  received  th« 
income,  among  his  children  or  their  giiardiau 
lepreseating  them.  If  tbey  ate  still  in  tbeii 
minorilj. 

IiittnuUont  accordtngty. 


Irae  wtien  tha  wUI  nas  made,  tbe  droum- 
surroundlnB  tbe  testator,  tlie  subject  mat- 
'■'    tjeneOclarJee, nuiy  be  oon- 


ler  of  tlie  devise 


bouDtf.  BeludeiB  r.  Koppclman,  IS  WasL  Uep.  BI4, 
M  Uo.  B3S:  BLaiRg  v.  AtkioBOn.  t  New  Buir.  Beih  8fil, 
114  Mum.  EU;  Kue  v.  Kerii,  13  Wttt.  Bap.  £3&,  93  Mo. 
BBT. 

Gztriitide  arldenoe  Is  admissible  only  Co  explain 
amblKUltlesarislDKOUtof  extrinsic  el roumsianoes, 
—as  to  perw>ns,  objeota  and  the  like.  But  evldenoe 
ts  not  admissible  to  sliow  a  dlffereot  Intention  from 
wbattbewordsofawUldlwIoee.  WUldns  v.  Allen. 
£S  \3.  a.  IB  Bow.  8W  (ID  U  ed.  SMl. 

An  eipresaed  Intention  In  ■  wUl  msyserve  to  ex- 
plain laniruage  atwrwards  used  Uierelii;  but  tha 
Intention  must  be  found  lu  ttieBcta  or  dispositions 
of  tbe  (estatur,  and  nut  alone  In  anfprevluusl;  ex- 
pressed piu'iHue.  Blake  v.  Hawlclns,  96  U.  B.  aiS 
t2fi  li.  ed.  IKij. 

Evidence  of  the  situation  of  tbe  parties  ma;  be 
received  when  it  is  necwsary  to  a  oorreot  under- 
Slanrlln?  of  a  bequsat.  tofcetber  with  tbe  facia  and 
clrounisianoes.  LltUe  v.  GUw,  &  Neb.  813;  Hmith 
V.  Bull.  SI  U.  8.  B  Pet.  08  (8  L.  ed.  Wi).  Bee  DoM  to 
Dousheitr  V.  Bogers  dnd.  J  S  L.  B.  A.  817. 
Parol  c 

Parol  evidence  to  not  admlnlble  to  supply,  oon- 
tradioi,  eoliU)fe  or  vary  the  words  of  a  will,  or  to 
explain  lenalor's  Inlentlon,  except  Id  cases  of 
latent  am-:l|[ultr  or  to  rebut  resulting  trusts.  St 
Buntlnston.  1  OenL  Kep.  tit.  VOi  N.  T.  BT9:  Brome 
V.  Pembroke.  H  Cent- Hep- OUl,  88  Hd.  last;  Sunnerv. 
Storm,  1  Bandl.  Ch.  St7,  7  N.  Y,  Ch.  L.  ed.  SSS;  Hyree 
T.  U7rea.n  Hov.Pr.ilL  Bee  note  to  Dounlierty 
V.  Rogen  (Ia±)  S  L.  B.  A.  817. 

A  mere  doubt  auggesled  by  extraneous  olronm- 
tlancea  cannot  be  permitted  to  affect  Its  oonnruo- 
tlon.    Baker's  App.  T  Uent.  Uep.  UO,  IIG  Pa.  GSa 

But  tbe  court  may.  In  a  proper  ease,  tie  aided  I7 

extrlnslo  oiroumstancee  Burroundlnir  lu  < "  ~  ~ 

teveallDS  moreoleiirly  the  motive  or  In 
tbeteetstor.  Jasper  v.  Jasper.  II  Or- NO. 
8L.il.  A. 


Bxtrlnalo  clnnimstances  which  aid  In  thelDteiv 
pretallun  ot  tbe  lanBuage  of  a  wiU  and  help  to  die- 
doee  the  actual  Inleutlon  may  l>e  oooaldered.  He. 
Cornv,  MoOorn,  1  Cent.  Hep,  727, 100  N,  ?,  (ill. 

When  the  oonatniotlou  of  a  devise  Is  doubtful, 
the  leasonB  given  therefor  may  be  looked  to  ia 
order  to  solve  tbe  doubt;  but  wben  tbe  meanlne  of 
the  lauguaffe  employed  Is  clear.  It  cannot  be  eon- 

'oUed  by  tbe  reason  assigned  for  making  It.   Bt* 

OS  V.  Opperman,  78  Tex,  1»3. 

Parol  evldenoe  la  not  admissible  to  enlarge  or 
alter  the  et>tate  devised  by  a  will.  Bobluson  v.  Ban- 
dolph,  al  Fla.  tt». 

So  parol  evidence  of  the  good  will  and  alTectlon 
of  a  testator  toward  a  person  la  Inadmteaible  tor 
tbe  purpose  of  demanstraUn^bto  InteoUunln  a  be- 
quesu  Tbe  paper  must  speak  for  llself,  and  Ita 
meaning  and  elleot  be  ascertained  by  the  court. 
Uuakie  v.  Story,  83  D.  B.  888  (23  L.  ed.  O881. 

Putrul  ttsllmony  to  show  that  chiusoe  were  put 
Into  a  will  contrary  to  the  Inatrucduns  of  tbe  tee- 
tatoT  must  be  ol  facts  unconnected  wltb  any  gen- 
eral declaration  or  wishes  eipre«sed  by  a  testator 
for  the  disposition  of  bis  vroperty  by  will.  Weaiuer- 
tae  Id  V.  Baskeri'llle,  ti£  U.  B.  U  Uow.  8W  (U  L.  ed. 
117). 

Parol  proof  oennot  be  produoed  In  a  eoart  of 
construction  to  contradlot  a  will,  nor  to  correct  a 
mlst^e,  nor  to  show  tbe  Intention  of  the  testator, 
unless  to  apply  the  dosorlptlon  In  lbe  will  to  one  of 
several  subjects  or  persons.  Mistakes  and  varianoes 
l>etween  the  irlU  as  pi-epared  and  tbe  Instructions 
given  for  preparing  It  oon  only  be  reformed  by  the 
probata  court.  Bu^er  v.  HIU.  1  BTadC.  1172;  Qard< 
ner  v.  Heyer.  %  Paige,  IB,  )i  N.  T.  Ch.  L.  ed.7ie;  Uai> 
riot  V.  Murrlot.  1  iStrange,  868;  Segrave  v.  Klrwan, 
1  Beatty,  168;  Uurray  v.  Jones.  £  Vea.  ft  B.  818;  New- 
burgh  V.  Newburgh.  8  Madd.  Sfti;  Powell  v.  Hou> 
ebett,  IS  Madd.  218;  Story,  Bq.  H  ISi.  179;  Collins  r. 
Hoxle,  9  Falge,  SI,  1 N.  Y.  Ch.  L.  ed.  SlBL 

Wbere  there  Is  nothlnic  In  a  will  upon  which  to 
predicate  ■  construction  that  the  land  was  differ- 
ent from  that  described  In  the  will,  no  evldenoe  to 
admissible  to  show  the  Intent  ottheteetator.  Funk 
V.  Davto,  1  W«t.  Hep.  SOe,  US  iDd-  X8L 
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Jm«, 


Hntdd  V.  WDTDRAH,  Appi.. 
Pew  W.  FRENCH  «1  aJ. 


1  form,  itaUnr  upoa  tbelr  faoee  tlutt  the 
corporaUon  Is  Ineorporated  acoordlnB  to  the 
laiTB  of  n  parUaulBT  Btaie,  and  ttaat  tlie  stock  ti 
DOQ-ueeuable.  thereby  represent  that  the  wock 
IB  nnt  BpuiiouB  nor  Invalid  hecauee  Ot  their 
known  aclH  or  omlwloTiB,  siid  aiao  Uiat  svery- 
thliur  has  been  done  irhloh  Is  Deoeaaary  to  make 
Uie  (took  tlvhtf ully  exempt  rrom  further  a«BMS- 
ment;  and  If  Bucb  reprpsentationi  are  false  the 
OfBcen  will  be  Uable  !□  damaKCa  to  one  who  bas 
taken  the  oeitifloatffl  In  good  faith  and  fOTTalue 
TeJrlng'  upon  the  repreeenlatlona. 
fl.  AdecI»ni,tiaiiiFhioh,  lakenesftwhole.wM 
appKreotl?  Intended  to  present  a  oertaia  oaae. 
irtU  not  be  pronounoed  bad  lor  want  ot  techni- 
cal Bociiracy  of  aUiEaUin.  unkaa  the  apedflo  de- 
fect la  unmlBtakablr  pointed  out;  benoe  ao  alle- 
gation that  plaintiff  took  oertalo  itoak  relying 
on  Ita  validity  may  be  taken  to  mean  that  he  re- 
lied upon  represBDtatlonB  made  In  the  certificate, 
irbich  It  Bppean  he  had  Been. 
[June,  UOD.) 

APPEAL  by  plaintiti  fromajudementof  tbe 
Superior  Court  for  Suffolk  County  su* 
tatning  a  demurrer  1o  the  dfclaistlon  Id  ta  ac- 
lloD  to  recover  damage*  for  log.se«  whicb  ^Tere 
alleged  to  have  resulted  to  plaintiff  by  reason 
of  bla  paying  value  tor  certain  Mock  In  reli- 
ance upon  derebilaDt'B  repteeeDtalions  b«  to  Its 
validity.     Demurrer  oeerruUd. 

The  case  sufBcieutly  appears  in  the  opluloD. 

Menrt.  Thom»a  F.  Natter  and  Oaoi^re 
R.  Nnttcr.  for  appellant: 

ir  dliectoisot  a  corporation knonlnnly  Issue 
nnauthorized  and  void  cerllflcates  of  sliares,  or 
Invalid  transferable  obligations  of  Ibe  company, 
tbey  are  linble  to  any  purchaser  or  subeeqaent 
tranateree  of  tbe  ceniScales  or  obligations  nho 
takes  them  relying  on  their  apparent  valiillly. 

Moraweli.  Priv.  Corp.  2d  ed.  6  674;  Bruff 
T.  Mnii,  Bfl  N.  Y.  200;  Clark  v.  Edgar.  12  Mo, 
App.  840,  84  Mo.  106;  BagU^id  v.  Lendon- 
da  rv.  L-  R-  4  Ch.  Div.  698;  Cnm-w.  Badcett, 
«  Abb.   Pr.   247;  Bartholomeai  t.   BmUtu,  10 

Ohio  ass. 

The  action  Is  properly  brauefat  against  these 
defendanis  and  need  not  be  brought  against 
the  corporation. 

Bruff  V.  Maii,  twpra. 

Even  if  tills  is  a  statutory  liability.  It  should 
be  enforced.  A  siatutory  liability  should  be 
enforced  where  the  foreign  alatute  U  like  Ibe 
domesLlc. 

Leonard  t.  Colvmbia  Steam  Nm,  Oa.  84  N. 
Y.  48:  Sfoeckman  r.  Tern  Haute  A  I.  ft.  Co. 
16  Mo.  App.  508;  Enigkl  v.  Wett  Jertey  R.  Oa. 
108  Pa.  KO;  Denniek  v.  Siew  Jeneu  Cent.  B. 
Co.  103  U.  B.  11  (26  L.  ed.  4S9). 

The  statutes  of  MassnchuBetts  and  Hew 
Eampshire  are  In  substance  similar. 

See  Pub.  Blat.  chap.  100,  g§  17-19. 

Defendants  are  liable  npon  an  Implied  war- 
ranty. 

lAiddta  T.  Bater,  1  Met  193,  8  Met  4fi9; 
Becht  V.  Bata-Mar,  S  Mew  Eng.  Rep.  010,  147 
Maw.  685,  in»i  A>Ut  t.  CAopt  a,  188  AUas.  S76, 

euaA. 


S81;  JVaUAflM  T.  MaMaek%t»ea*  Sat.  Bank,  % 
Holmes,  896. 

A  person  is  liable  who  has  In  bU  posMeaion 
substances  waicb  may  work  barm  and  negli- 
gently BuiTen  them,  improperly  labeled,  to  get 
abroad. 

TAamat  t,  WineAeifer,  6  N.  T.  897,  qnoteA 
In  SO  N.  Y.  aOS;  J^orlm  t.  Swott,  106  Mass. 
148;  BMton  S  A.&  Q>.y.  manly.  107  Maaa. 
668. 

A  rniresenlatlon  t)ome  Dpon  tbe  instrnment 
Itself  Is  a  represenlation  to  each  succeaalva- 
bolder. 

LobddlY.  a(J[»-,8Met.46g,478;  Morgatiw. 
Bkiddy.  62  N.  Y.  819:  Clark  x.  Edgar,  tupra; 
Bedford  v.  Bagthaw,  29  L.  J.  Eich.  59;  Bmift 
V.  Winterbotham.  L.  R.  8  Q.  B,  244,  268;  Com. 
f.  llariey,  7  Met.  462. 

JfMH-i.  Hntohina  *  Wheeler,  for  appel- 
lees: 

Tbe  gist  of  an  action  for  fraudulent  repre- 
seDtations  is  fraud  and  deceit  In  tbe  defendant, 
and  damaee  to  tbe  plaintiff,  and  tbe  tcienter 
must  be  alleged  in  the  declaration  and  proved 
at  the  trial. 

Pearton  t.  Rtnee,  1  Allen,  207;  TVjwn  t. 
Whitmarih,  1  Met.  1;  Dyer  v.  Leuit,  7  Masa. 
284;  Hartford  L.  8.  Itu.  Co.  v.  Matthewt,  104 
Mass.  221. 

It  must  also  appear  that  the  plnintiff  vm  de- 
ceived, and  that  he  acted  in  whole  or  in  parb 
In  reliance  on  tbe  lepresenlations. 

Bmtrton  v.  Hrigham.  10  Mass.  197;  Mat- 
tAfui  V.  Blit*.  22  Tick.  48;  SiiffoTd  v.  Oroul^ 
ISC  Maaa.  20;  Eattmtod  v.  Baine,  28  L.  J. 
Eicb.  74. 

The  declaration  cannot  be  supported  a*  » 
declaration  in  tort  for  breach  of  a  narmnty. 
for  there  is  no  allegation  of  a  warranty,  or 
promise,  or  any  breach  thereof. 

Cooper  V.  Lanilon,  102  tlass.  69:  Sloae  T. 
Denny,  4  Met.  151;  HaUm  Ji-tiia  liub'-er  Vo.  v. 
Adamt,  28  Pick.  206;  JtoAurin  r.  Harding,  2S 
N.  H.  128. 

Holmes.  /.,  ddlvered  tbe  opInloD  of  tlm 

It  appears  from  the  declaration  that  the  d«- 
fendanU  knoiringly  and  fraudulenlly  signed, 
aa  president  and  treasurer  rcEperlively,  and 
Issued,  invalid  ceriiflcule*  of  stock  in  a  New 
Hampshire  corporation  .which  were  afterward* 


in  the  usual  form  of  sipck  ceriificatt:a,  and  botA- 
upon  their  faoti  the  words  "  Incorporaied  under 
the  Laws  of  the  Stale  of  New  Hampshire. 
Non-asBeasable."  There  U  no  doubt  that  by 
thus  authenticating  and  imulng  the  ceniflcate* 
tbe  defendania  made  certain  represent  at  iona. 
whicb  accompi  nled  them,  and  wliicb,  like  tb» 
offer  In  a  letter  of  credit,  addrrased  themselvea- 
to  whoever  should  purchase  those  certificate*- 
thereafter,  whoever  he  might  he.  Br^ff  v. 
Mali.  86  N.  Y.  200.  205.  Bee  Barihoiomew  v. 
Bentla/.  10  Oliio.  659;  Clark  t.  Edgar,  84  Mo. 
106;  Pint  Nat.  Bank  of  fouth  Bend  w.  Ijinier, 
7SU.  B.11  Wall.  868,  878  [20  L.  ed.  178,170];. 
Matihewv.  MaeeachutetUlfat.  Oinjl',  IHolmea, 
896;  Lobdill  v.  Baker,  8  Met.  469.  471. 

The  scope  of  these  repreeentations  la  matter 
of  conslruction.  I'bey  certainly  went  lo  tb* 
point  that  tbe  stock  was  not  spurious,  and  thac 


WiNDSAV  V.  PsasoH, 


ni 


It  was  Dot  iDvalid  bf  reason  of  the  fraudulent 
oi  knoirn  acta  or  omissiooB  of  tbe  ofBcera  In 
queation.  In  view  oC  the  word  "  Non-asaeffi- 
able,"  they  went  furlher.  Thai  word  affirmed 
thHtaacb  tbiDKa  bad  been  done  BB  were  required 
by  the  New  Hampshire  law  lo  be  done  id  order 
to  make  tbe  stuck  riphifully  exempt  from  fur- 
ther asaeij!-menL  Tuia  is  not  the  case  of  an 
original  aubacrlbeT  to  whom  the  facts  were 
m^e  known,  upon  which  tbe  conclusion  non- 
Bssesaable  was  baaed,  and  who  aeeka  to  avoid 
llahilitjtoaoa8seB8ment,aBin  Upton  v.  TribO- 
ectk,  91  C.  B.  4S  {%h  L.  ed.  208].  See  BagUt- 
fitU  T.  Londonderry,  L.  R.  4  Ch.  Div.  698. 

Here  the  facta  were  unknown,  and  a  state- 
ment of  the  conclusion  imported  a  atetement 
thai  facts  eiiaied  wbich  justified  it,  Just  aa 
wlien  a  mao  stales  that  he  owns  a  thing,  or 
that  two  persons  are  husband  and  wife,  or  that 
soods  are  attached,  or  that  a  pauper  baa  a  set- 
tlement in  a  ceriatn  place.  Wat  UridgeteaUr 
T.  Warthnvi,  138  Slaas.  805;  Farni  v.  Imiis, 
138  Haxa.  350,  B64;  Rofenberg  t.  Doe,  148  Masa. 
S60,  563.  See  Eaglajieid  v,  LondondtiTj/,  L. 
R.  4  Cb.  Div.  898,  703. 

The  representationa  thus  made  by  the  def  eod- 
Knts  were  false. 

It  is  suBDested  that  unteaa  the  plaintiff  knew 
tbe  New  Hsmpabire  law,  which  la  not  alleged, 
tliere  was  no  representation  Ibat  the  stock  was 
full  paid.  But  there  was  an  express  representa- 
tion that  somehow  or  other  the  stock  waa  non- 
aaaessable,  and  that  ia  enough.  For  if  that 
does  not  Imply  that  It  was  lull  paid,  and  If 
some  other  mode  by  which  Ic  might  become 
□OD-assreanble  can  be  conceived,  the  declara- 


t  also  alleges  that  in  truth 
Doiump  aaa  oeeo  paid  In,  and  Ihua  that  the 
tepresenlalirn  was  false,  if  tbe  ceniflcate  rep- 
restnied  Block  at  ail.  There  ia  a  further  alle- 
gation tbst  tbe  stock  was  Invalid  by  reason,  aa 
we  uudeiBTand  it,  of  the  defendants'  acts  and 
omissions  set  forth.  This,  so  far  aa  it  involves 
a  coni'lustoD  of  law,  ia  an  allesation  of  New 
Hampebire  Ian,  and  therefore  of  matter  of  fact 
which  we  must  take  to  be  true.  In  this  re- 
spect, also,  the  represeuletions  imported  by  the 
face  of  tbe  certificates  set  forth  were  false. 

If.  as  we  must  aaaume,  the  stock  was  void, 
the  dsmape  to  the  plaintifT  is  apparenL  Ibe 
same  would  be  true  if,  though  not  void.  It  was 
subject  to  assessment,  although  it  I*  not  dis- 
tinotl;  alleged  that  the  plaintiff  believed  it  to 
be  non-asEfssable.  We  need  not  consider,  at 
this  stage  of  tbe  case,  what  his  position  would 
be  if  it  should  turn  out  lo  have  been  the  law  of 
New  Hampshire  that  a  bona  flde  purchaser  of 
the  stock  was  entitled  to  hold  it  as  full  ]  a'd, 
so  that  the  stotk  was  not  void  and  was  notrub- 
lect  to  Bsseasment  in  the  plaintiff's  hands,  even 
m  favor  of  the  crediiois  of  tbe  company.  It 
would  not  follow  necessarily  that  tbe  plaintiff 
had  suffered  do  damace.  In  the  market,  if  an 
8L.B.A. 


attempt  were  madetoaell,  tbe  difference  might 
be  material  between  a  title  based  oa  payment 
to  tbe  company  aod  one  based  on  bona  fiuca 
and  the  absence  of  notice,  a  question  of  fact 
liable  to  be  disputed. 

We  have,  ibcn,  fraudulent  repreaentation» 
and  damage.  The  weak  point  in  the  declara- 
tion is  In  the  connection  between  these  two 
elements.  The  allegation  Is  that  tbe  plaintiff 
iodorsed,  etc,  "relying  on  fbe  validity  of  said 
slock  SB  security,"  but  not  that  he  relied  on  tbs 
defendants'  repreBeolaliona  that  it  was  valid  or 


id,  it  might  have  been  question- 
able whether  tbe  declaration  ought  to  be  sua- 
tained.  But  the  only  ground  of  demurrer  that 
could  be  taken  to  support  this  objection  fs  Ibat 
It  does  not  appear  that  the  plaintiff  was  de- 
ceived by  any  false  reprcseDlations  made  by 
this  defendani.  Tbia  would  seem  to  have  been 
addressed,  and  to  bave  been  understood  to  be 
addressed,  to  a  somewhat  different  point,  vIk,: 
that  tbe  representatioDS  on  tbe  faceof  the  Mock, 
for  one  reason  or  another,  did  not  amount  to 
false  repieaentations  by  tbe  defendauts  to  tbe 
plaintiff.  We  therefore  give  the  plaintiff  tbe 
benefit  of  a  aomewbat  liberal  conslructioa. 
When  we  can  gather  from  the  whole  declara> 
lion  that  it  la  intended  to  present  a  certain  case, 
we  do  not  pronounce  It  bad  for  a  want  of  tech- 
nical accuracy  of  ailegalion  unless  the  specilic 
defed  la  unmistakably  painted  out  W bile  it 
is  true  that  tbe  declaration  does  not  aver  m 
terms  that  tbe  plaintiff  relied  upon  the  repre- 
sentations made  In  tbe  certificate,  it  does  allege 
that  tbe  defendants  delivered  the  stock  to  Mea- 
com  for  tbe  purpose  of  enabling  him  to  raise 
money  upon  It:  that  Heacom  applied  to  the 
plaintiff  to  lend  him  fSOO  on  tbe  security  of 
the  stock;  that  tbe  plaintiff,  reiving  on  the 
validity  of  the  alock,  etc..  Indorsed  the  note  of 
Heacom  for  fSOO  and  obtained  that  sum  <'  by 
placing  said  slock  aa  collateral  security  for  the 

Rayment  of  said  amount."  These  iost  wonla 
nport  that  at  the  time  of  tbe  transaction  the 
plaintiff  Itad  the  cerlificates,  and  we  think  that 
the  deolaralioD  may  be  taken  to  mean  that  he 
knew  their  purport.  We  have,  then,  the  rep- 
resentationa which  we  bave  recited,  made  by 
the  defendants  to  tbe  plaiullff,  and  the  plda- 
tiff's  belief  that  the  facia  represented  were  true. 
Siill,  it  wo  were  to  be  very  precise,  we  have 
not  tbe  fact  that  these  representations  were  the 
cause  of  tbe  belief;  but  as  It  Is  not  neceiwary 
that  they  should  be  tlie  sole  cause,  tbe  declnra- 
tion  may  be  asaumed  to  mean  that  they  con- 
tributed to  the  result,  ^afford  v.  Graut,  130 
Mass.  20,  25;  MattAetet  v.  lilim.  32  Pick.  48,  53. 
In  this  view,  it  ia  unnecessary  to  consider 
whether  tbe  declaration  does  or  does  not  siato 
a  cause  of  action  valid  In  this  Commonwealth 
for  an  omission  lo  give  the  warniag  required 
by  the  New  Hampshire  statute  to  be  placed 
upon  the  face  of  tbe  certiflcates. 
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CONNECnCCT  SUPREME  COURT  OP  ERRORS, 


Geoige  B.  QATLORD  aod  Wlfa 

OITT  OF  HEW  BRITAIN,  Appt. 

m  ConD.  see.) 

Tbs  fldlora  of  dtr  »Dtharltlea  to  elMtn 
eat  a  gattar  wbloh  bu  become  Improperlr 
obttruoted  ao  that  it  WJa  to  oairj  off  wmUr  n- 
■nltliiK  from  tbe  malUng  of  •■">*  pUed  betwaea 
tlw  ildeTClk  and  tbe  euili  or  tbeatraet,  within  & 
ictwonabla  tim*  kfuc  due  nodoe  that  tlie  melt- 
big  of  the  MKiw  permit*  the  fonutlon  at  toe 
from  daj  to  day  on  the  sldeiinlk,  renden  the 
tttj  liable  for  Injurlee  ocraaloDed  by  allpplntr  on 
toe  whJob  had  thu*  formed  upon  the  walk, 
(Pordw  and  LoomU,  JJ.,  dOwnt.) 
(JanuaiT  S,  UBO.) 

APPEAL  bf  defendant  Irom  a  Judgment  of 
the  Court  of  Common  Pleas  for  Uartfcird 
Countj  in  favor  of  plaiotiffs  in  an  action 
biougbt  to  recover  damages  for  iDluriee  alleged 
to  have  resulted  from  defendatit'B  negligence 
in  permilling  ice  to  accumul»te  upon  a  certain 
ddewalk.     2jprm«d. 

I'he  facta  sufllclcnUf  appear  in  tbe  opiniona. 

air.  Philip  J.  3Sai-U«T,  (or  appellant: 

Id  this  rieoroua  climate  tbe  duties  of  dtiea 
and  towns  Id  respect  to  snow  and  ice  are  and 
inuet  be  verf  limited. 

Oongdoa  v.  Normch,  87  Conn.  4t4;  Landalt 
T.  A'oneiek,  M.  616;  Dooieg  y,  Meriden,  44 
Conn.  llT. 

Tbe  law  doea  not  require  a  municipal  cor- 
poration to  respond  In  OBmageg  for  ever;  in- 
jury that  may  be  received  on  a  public  street, 
nor  is  tbe  corporation  required  to  have  its  side- 
WHlks  BO  constructed  aa  to  eecMre  absolute  im- 
tDUQily  from  danger  in  using  them,  nor  la  It 
bound  to  use  the  utmost  care  and  exertion  to 

3  Dillon,  Hun.  Corp.  g  1006. 

Although  ice  has  accumulated  npon  a  side- 
walk 10  a  denseroua  extent,  tt  is  nut  the  duty 
of  a  munfcipailty  to  remove  or  cover  It  Id  any 
less  than  a  reasoritble  lime  after  its  formailOD. 

.^nrfferd  v.  Taleott,  48  Conn.  533. 

Jfr,  Lyman  S,  Bnrr,  for  appellees: 

A  duty  WBB  imposed  upon  the  defendant  to 
keep  tbe  streets,  highways  and  walks  wllbin 
its  limita  free  from  ice,  snow  or  obatruetlon  of 
any  kind,  and  that  duty  was  s  sole  and  exclu- 
sive one,  and  tbe  defeDdanl  is  liable  for  any 
damatie  arising  from  its  neglect  of  this  duty. 
A  sidewalk  is  a  part  of  the  highway  and  the 
apace  between  the  sMewalk  ana  curb  or  gutter 
la  aleo  a  pari  of  the  hli;hway. 

Manc/iester  v.  Hartford.  80  Conn.  118;  Ou- 
tiek  v.  A'orwieh,  40  Conn.  UTS;  Kly  v.  Partant, 
a  Conn.  884;  Uartjord  f.   Taleott,  48  Conn. 

Ice  formed  by  the  freezing  of  melted  snow 
by  ibe  side  of  tbe  highway  is  a  defecL 

Jfow  T.  B  Hon,  106  Mass.  446. 

It  I*  no  defense  that  tbe  defendant  used  or- 
dinary care  and  diligence  if  by  sucb  rare  tbe 
difficulty  was  not  nmored  and  tbe  delect  allll , 
Temains. 

hifrtm  T,  ^mtkh,  IS  Cush.  4Ba  I 

8L.R.A. 


See  also  Tripp  v.  L^rnan,  87  Me.  300. 

Penn,  J.,  delivered  tbe  opinion  of  the  court: 

On  the  evening  of  February  19,  1888,  Mia. 

Oaytiird  received  injuries  occasioned  by  slip- 

Sing  on  ice  which  had  accumulated  on  t 
agged  walk  in  the  defendant  City.  This  ic« 
bad  formed  tbe  same  day  from  the  melting 
of  snow  piled  between  the  aldewaik  and  curt^ 
In  a  spare  seven  fret  in  width.  Fur  several 
weeks  the  sidewalk  bad  been  covered  with  wa- 
ter for  a  considerable  distance  at  and  east  and 
west  of  tbe  place  of  tbe  injury,  whenever  tbo 
weather  was  warm  enough  to  melt  (he  adjacent 
snow.  The  residents  would  clear  off  or  cover 
tbe  ice  in  the  momlDg,  but  ice  would  form 
anew  toward  evening  from  tbe  snow  melted  by 
day.  Of  this  condition  of  things  tbe  defeiM- 
ant  was  fully  informed,  and  the  street  commis- 
sioner had  been  twice  notified,  once  at  least  ten 
days  before  February  19,  1886,  that  the  side- 
waJk  was  inconvenient  and  unsafe  by  reason 
of  the  constant  accumulation  and  re-arcu- 
mutation  of  ice,  and  that  an  accident  was 
probable  in  consequence. 

The  dilBculty  could  have  been  removed  and 
the  sidewalk  made  safe  if  the  gutter  on  the 
same  aide  of  tbe  street  had  been  kept  property 
cleaned,  or  If  the  snow  between  the  sidewalk 
and  curb  bwd  been  removed,  either  of  which 
things  could  have  been  done  without  unreas- 
onable trouble  and  expense;  and  the  defendant 
had  ample  time  after  notice  to  make  tbe  side> 
walk  safe,  but  neglected  to  do  so.  Tbe  gutter 
on  thai  side  of  the  street  and  In  front  of  tha 

Slace  of  Ibe  accident  had  been  cleared  by  the 
efendant  on  thcStb,  and  again  on  the  IS'tb,  of 
February,  1888,  but  at  the  time  of  the  accident 
was  so  clogged  as  to  prevent  the  flow  of  water. 
On  theeefacts  the  court  found  negligt^oce  in 
tbe  defendant,  and  that  such  negligence  con- 
slsted  In  not  removing  tbe  Cause  of  the  trouble, 
which  was  the  snow  between  ihe  curb  and 
sidewalk,  or  in  allowing  tbe  gutter  to  becomo 
Improperly  obstructed,  Ihouvh  full^  awara 
that  the  sidewalk  from  the  Ice  formations  had 
been  a  long  time,  and  was  likely  to  continue  lo 
be,  dangerous  to  travelers.  Is  there  manifest 
error  in  such  flndiegT 

The  liability  of  ciliw  and  boroughs  for  In- 
Juriea  occasioned  by  icy  walks  bas  oeen  fully 
enunciated  and  explained  by  this  court  in  re- 
peated decisions,  and  the  nature  and  limitatioiis 
of  sucb  liability  have  been  clearly  defined  and 
are  undoubtedly  well  understood.  Il  requires 
no  further  discussion  here.  It  is  sufHcient  to 
say  that  we  are  aware  of  no  case,  in  this  or  any 
other  Jurisdiction,  wherein  the  liability  of  a  cor- 
porntinn  is  extended  In  such  regard  l>eyond  re- 
sponsibility for  existing  defective  conditions 
within  tbe  limits  of  a  walk  of  wbicb  it  Lad,  or 
ought  to  have  bad,  knowledge,  or  in  which  it 
ha*  been  held  that  a  duly  devolved  upon  any 
such  corporation  to  remove  snow  or  Ice,  so  long 
as  It  existed  In  the  state  and  situation  in  wbirh 
it  originally  fell,  or  was  formed  outside  tbe  ac- 
tual limits  of  tbe  walk  bv  reaMU  of  mere 
proximity  and  consequent  liability  to  spiead 


use. 
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over  and  Uierebj  reDder  dnngerouB  Ibe  walk  il- 
■elf.  If  Bucb  a  duty  can  ever  exist  ne  coi  '" 
tbalwe  should  be  glow  to  find  it:  and  if  It 
necewary  in  order  to  viiidicate  tlie  judgmi 
of  the  conrt  below  to  so  bnld,  we  Btani 
•CArcply  hesilate  to  declare  such  judgmeol 


Buch  Decewlty,  however,  doe*  Dot  exist. 
For  whelher  In  itricc  constalencv  with  the 
■tstement  we  have  luat  made,  the  decision,  un- 
der the  peculiar  and  eicepliocal  facta  dieclos*^ 
In  the  tinding,  should  oe  suGlained,  as  ba.ied 
upon  Ihe  □egtlgence  of  tbe  defendant  In  falling 
to  remove  the  adjacent  anow  whicb  had  iH'en 
piled  and  Mt  bemcfo  the  siiiewalk  and  Ihe 
curb,  such  Buow  not  eiisling  in  the  siluatioD 
where  it  fell,  but  baving  been  there  accumu- 
lated, it  fs  unnecessary  to  dcLermine,  for  there 
is  another  Ground  upon  which  we  tbink  the 
decision  ol  Ihe  court  below  ceo  be  clearly  vio- 
dicaied,  perhaps  In  more  strict  conformity  to 
tbe  allegations  of  tbc  complaint,  nhich  alleses 
that  on  February  IS,  lbS8,  and  Ion?  ptior 
thereto,  (he  detp.ndaat  bad  permitted  ice  and 
■DOW  to  Accumulate  upon  the  walk  described, 
and  that  llieywere  so  allowed  to  accumulate 
by  reason  of  the  negligence  of  the  defendant 
in  caring  for  the  sidewalk  and  Ibe  guller  con- 
liguous  thereto,  and  by  reason  of  the  refusal 
of  the  defendant  to  property  care  tor  the  same, 
though  often  requested. 

The  court  below,  aa  we  have  seen,  found 
that  at  (he  time  of  the  accident  the  gutter  was 
so  cloeged  an  lo  prevent  the  flow  of  water,  and 
that  (he  difBruIty  could  liave  been  removed 
'  and  the  sidewalk  made  safe  If  the  guiter  had 
been  kept  properly  cleared,  wbicb  could  have 
been  done  witbout  unrcaEonable  trouble  and 
expense,  and  that  tbe  defendant  had  ample 
time  after  notice  and  before  the  accident  lo  do 
■o,  and  that  the  defendant  was  guilty  of  ne;;ll- 
gentv  in  allowing  the  gutter  to  become  Im- 
properly ohFtrucled. 

So  that,  leaving  Ibe  decision  of  all  qnesHoDS 
of  fact,  where  by  law  they  pertain,  lo  tbe  trial 
court,  the  sole  queatinn  of  law  wbicb  remains 
for  us  to  review  is,  whether  (be  court  erred  in 
bolding  that  a  du^  reeled  upon  the  defendant 
to  clear  the  gutter  from  improper  obstructions, 
when  It  could  be  done  without  unreqsonslile 
trouble  or  eipenae,  and  when  il  poaseRsed  full 
actual  knowledge  of  its  condition,  bad  ample 
time  to  do  It,  and  knew  that  the  direct  and 
Immediate  result  of  auch  condition  of  the  ffut- 
tor  was  to  render  tbe  sidewalk  inconvenient 
and  unsafe  by  reason  of  the  constant  accumu- 
lation and  re: accumulation  of  Ice.  and  that  an 
accident  wa*  probable  in  consetiuence;  a  ques- 
ikui  wlijch  It  seema  tousneedsonly  tobealaled 


to  carry  upon  lis  face  its  own  manifest  answer 
in  Ibe  nefRitlve. 

It  will  not  be  denied  (bat  a  ciiy  is  iiniler 
Bfime  oliliCTllon  in  tefercote  lo  llic  conMruc- 
tion  of  nrcessnry  gutters  to  diuin  its  niilk^.  and 
a   like  oblienition  may  exist  lo  cure  for  siicb 

Sjtierawhen  coDstriictcd.     In  either  case  the 
Lily  ia  preventive  in  eliuracter. 
T/ien  M  no  arror  in  tlu  Judgment  appealed 
from. 

In  this  opinion  Andrews,  Ch.J,,  andCkr- 
penter,  J.,  concurred. 

Pardee,  J.,  dissenting: 

There  was  no  atruetural  defect  in  the  blirh. 
way;  neither  it)  the  part  adnpted  to  tbe  piiNsutre 
of  vehicles,  nor  in  tliat  to  foot  paasengeis,  nor 
in  Ibe  tni'ter. 

Tbe  defendant  moved  snow  from  the  Inner 
to  tbe  ouier  edge  of  Ibe  aidewalk,  but  plnt^ 
none  in  Ibe  gutter:  it  did  notincrcase  tbegiian- 
tityoftbe  waterin  tbe  fCuHer.  It  only  omitted 
to  foresee  tbut  water  from  aonw  mulling  wbere 
It  fell  migbt  run  upon  the  walk  and  might 
tbus  become  ice  dangerous  to  paKscnsers. 

Of  course  some  of  the  walcr  resulting  from 
the  melting  of  snow  wblrb  bos  fallen  upon  a 
city  of  uadulating  aurfnce  will  run  over  the 
sidewalks.  Possibly  a  poition  of  tbis  will  ihera 
become  Iccdaneeroue  lo  tbe  traveler.  But.  be- 
cause of  all  tbis,  tbe  obllgiiclon  In  not  upon  tho 
city,  by  way  of  prevention,  lo  remove  tbe  snow 
from  Its  entire  surface.  This  would  Involve 
an  Intolerable  etpenso,  but  no  precaution  less 
tboTough  than  tbis  would  aufUce,  for  equal  pro- 
teOlon  must  be  provided  for  all  pLicrs. 

Tbe  City  assumes  no  lejjal  reaiionsibiliiy  \ij 
permitting  snow  to  melt  where  it  lulls:  uona 
when  it  mel(K,  by  leaving  the  water  to  find  its 
way  into  a  properly  constructed  gutter,  even 
if  a  part  Iloneil  upon  the  sidewalk.  There  ia 
no  legal  obligation  upon  Ibe  Cit>  to  foreseeand 
prevent  tbe  freezing  of  water  fruni  mehed 
snow.  Tbe  respon.vibitity  upon  it  In  reference 
to  the  Ice  In  queEtinn  is  precisely  tliiit  wlucb  Is 
upon  it  in  reference  lo  ice  from  water  from 
snow  which  fell  upon  adjacent  land:  that  is,  to 
remove  or  cover  it  upon  reason  side  notire.  Of 
tbe  ice  in  question  the  Cit\  bad  not  sucb  no- 
tice. It  formed  at  nightfall  and  the  pliiintllt 
fell  in  the  evening.  It  is  of  no  legal  signlQ- 
cance  that  tbe  City  bad  knowludge  that  in  re- 
pealed inataocea  ice  had  formed  at  tbe  same 
place.     Tbe  Ice  which  caused  tlie  fall  of  Ihs 

ElainlifT  was  a  new  and  independent  formation. 
a  reference  to  it  tbe  Cily  was  entitled  to  the 
same  notice  aa  if  It  had  not  previously  formed 

<r,,  concurred  in  this  opinion. 
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of  a  railwa.j'  eomp»iir  for  vraelvtnK  "dA 
aiBctianrlng  pamentrera  cannot  l>e  yniuted  by  Um 
□ompany  to  one  back  ownar. 

APPEAL  by  plainliff  from  an  order  of  tha 
District  tiuurt  for  Silver  Bow  County  aet- 

KOTMr-BaMinlon <rf  mUrooii  oosr  tti  tfoHoni  and  [  or  exelualve  than  that  wbiob  everrnwaerhosover 

vrowuli.  I  tils  own  property.    Hence  the  oorporatJon  ma;  ex- 

The  doohrion  of  a  lallmad  oorpontloii  orver  Ita  l  alade  whom  It  nleaaes,  vben  they  oojati  to  ttwiaMit 

-tralDB,  tiackaaiid  rlffhtof  war  Is  no  lew  oomplata  I  ttwlTowii  private  builnaai  wltb  p— oogeta  of  other 
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ting  adde  b  lempoKir  iDlmictloii  and  dismlw- 
tDg  the  bill  ID  ao  sctlon  brought  to  enjoiti  de- 
fend an  U  from  trupasaiDg  upon  plaintia'a 
■tntlon  grounda  aod  platform.    Affirmed. 

The  case  la  fullv  Bta(«d  In  the  opinion. 

Mr.  Jt.  S.  Shiropahirc,  with  Mam.  Wil- 
liam H.  DeWitt  and  M.  L.  Wlnea,  for  ap- 

Tbe  Btatfon  groiinda  at«  the  private  prap- 

trty  of  the  CompanT. 

Comp.  Laws,  §  663,  p.  fllfl;  Barter  t.  Mid- 
land R.  Co.  18  C.  B.  46;  Eidlv.  PotDtr,  12 Met. 
483;  Bairi*  v.  Bterei'i.  81  Vi.  79;  Giau  t. 
FenngylDania  B.  Co.  59  Pn.  12Q',  lUiniii*  Cent. 
It.  Co.  V.  Oo^ren.  71  III.  600. 

The  Railroad  Company  maj  make  all  reaaon- 
able  regulatiuna  for  the  management  of  Iti 
grounda. 

Com.  T.  Rncta;  7  Met.  606,  1  Am.  R.  Cat. 
8fiO;  fffl/iT.  Pover,mipra;  Barker  y.  Midhnd 
R.  Co.  18  C.  B.  46.  86  Bng;.  L.  &  Eq.  258;  Cat- 
erkaviR.  Go.  -r.  f^ndon.  B.dS.C.B.  Ob.  10. 
B.  N.  8. 410.  40  Eng.  L.  &  Eq.  869. 

third  persons,  mi  applies  to  Belling  lunchee  to 
peascngen  or  sollclttntr  orders  from  them  for  the 
(ate  of  luDcbes.  Fluker  t.  OeorgU  B.  ft  Ekg.  Oo.  i 
L.  R  A.  843,  Bl  Oa.  (61. 

While  such  ownership  carries  wHh  Itarlvht  of 
control  In  most  respecls,  the  same  as  In  private 
property,  a  railroad  slatloD  or  steamboat  wharf  la 
toBotae  extent  a  puhllo  plooe.  The  pubtio  have  the 
rlRbt  to  come  and  go  there  for  the  purpose  of 
travel,  for  taking  and  leaving  pafscngerB  and  for 
other  mattera  gronhig  out  of  the  biuloeai  of  tbe 
eoTojiany  as  a  common  carrier.  Griawold  v.  Webb 
(B.  I.I  T  L.  R.  A.  SOa. 

A  baokman  oonverlng  pOMSngeia  to  a  railroad 
depot  for  traneporlatlon.  and  aiding  them  to  alight 
npoD  the  plBtf  orm  of  the  corporation,  la  as  right- 
fully upon  the  rame  aa  the  pnseengeta  allgbtlag. 
Tobln  r.  Fori;land,  8.  &  P.  R.  Co.  68  Ue.  188. 

But  the  company  baa  the  right  to  say  that  do 
business  of  any  other  obsracter  sball  be  carried  on 
within  tbe  Hmlta  of  its  property;  and  to  say  that  oo 
one  shall  oome  there  to  solicit  trade,  simply  be- 
oause  it  may  be  conveDlent  for  trayelers.  and  to 
say  that  noae  except  those  irhom  it  permits  shall 
BoHcltln  the  bualness  of  hacking  or  expressing. 
Griawold  V.  Webb,  tupra. 

And  when  nuUoe  of  such  prnhlSltlon  has  been 
glTOn  the  license  which  otherwlscralght  be  Implied 
la  at  an  end.  and  It  Is  tJie  duty  of  peraoua  engaged 
In  any  such  bujlncas  (o  hoed  the  noUoe  and  to  re- 
tire from  the  prcmlsca.  Barney  v.  Oyaler  Bay  A  H. 
Bteamttoat  Co.  S!  S.  Y.  BOl;  Com.  T.  Power,  T  Met. 
tOi. 

In  Barney  v.  Oyster  Bay  &  H.  Bteatnboet  Oo.  It 
won  said  that  a  common  cairicr  of  passengers  may 
eetabtlsh  on  Its  car  or  reeael  on  agency  for  tbe  de- 
livery of  poasongera'  bageage,  and  may  exclude  all 
Other  pcrsnns  from  entering  upon  It  for  the  pur- 
pose of  snliciting  or  rcctivlnic  orders  from  pasaeo- 
Sers  Id  compet.ltlDu  with  such  agency. 

So  an  Ion  keeper  would  not  be  bound  toenCertalo 
%o  agent  of  a  rlml  Inn  who  sougbt  to  deooy  away 
his  cusiomen.    Jenoks  t.  Coleman,  i  Sumn.  2£I. 

Butao  Innholderbas  no  rigbt  to  exclude  from  bis 
Inn  a  stage  driver  wbo  entered  Ittosollcltgueetsto 
patroDize  his  abige,  in  opposition  to  a  driver  of  a 
rival  Line,  who  had  been  admitted  for  a  like  pur- 
r.  Brown,  8  M.  H.  G^ 


It  Is  Dot  unlawful,  nor  against  public  polity, 
for  a  railroad  company  to  carry  passengei^  by 
■lags  h)  and  from  one  of  Its  atallona  and  ao 
adjacent  Tillage,  In  connection  with  aoa  a*  a 
pan  of  Its  busineaa  of  transporting  passengen 
upon  Ita  rond. 

Bu/rUy-TrogAR  R  Ot.  86  Barb.  420, 40 H. 
T.  168. 

for  a  conaideratloD,  it  may  give  this  right  1« 
enter  to  one,  and  exclude  all  othen. 

Beaddl  t.  Eatem  CbuntvoA  Co.iCB.  N. 
B.  S09. 

The  Railroad  Compeuy  may  exclude  back- 
men  aud  othera  not  there  for  the  purpose  of 
taking  passage  od  the  train. 

Sammitt  v.  &ai»  8  Lea,  418;  JtAnaon  t. 
Chieago.  R.  I.AP.B.  Oo.  61  Iowa.  26;  Barker 
T.  Midland  B.  C^  18  O.  B.  46,  86  £og.  L.  & 
Eq.  358. 

Hacbmen  have  no  Hgbt  in  tbe  atatloo 
grounds,  and  may  be  excluded. 

tiumraitt  v.  State,  tupra;  Landrigan  t.  .'Vote, 
81  Aik.  60;  Barkerv.  Midland  8.  Co.  18  C.  B. 

UOD  may  oontraoc  with  one  to  fiirulah  the  meant  to 
carry  Incomlnit  passenffen  or  their  bnggage  and 
meiisbaDdlse  from  Its  stations,  and  may  grant  to 
him  tbe  exclusive  rigbt  there  to  solicit  the  patron- 
age of  such  passengera;  and  that  such  an  aureement 
was  not  within  the  Statute  wblob  provides  thai 
such  a  corporation  "shall  give  to  all  persons  or  eom- 
panlet  ressooablo  and  equal  terms,  faolllclea  and 
aooommodatlons  .  -  .  for  tbe  use  of  Its  depot  and 
other  buildings  and  grouuds."  Tbeoourt  held  Ihat 
tbe  Statute  applied  only  to  the  relations  between 
oommon  carriera  and  their  patrons,  or  those  who. 
bad  the  right  to  use  tbe  slatlao,  and  did  not  gira 
othen  (be  right  to  go  there  and  solMt  buslnea 
booauae  another  had  the  right.  Hortou,  Ch.  J., 
neld  and  Devona.  JJ.,  dissenting,  Beealao  Uarrla 
r.8tevenB,B1  Vt.  TB. 

If  tbe  oontract  la  reasonable,  and  tlie  exclusllHt 
of  tbe  party  Is  a  reasonable  and  proper  regulatloo 
to  carry  It  into  elfeot  on  tbe  part  of  the  corpora- 
regulation  may  ba  sustained,   Jeoolta  v. 


ReguIcUumt  for  ui 


af  dtjMt  and  proundt. 


Colemi 


ESumi 


But  a  regulation  wblob  does  d 


In  Old  Colony  R.  Co.  v.  Tripp.  B  New  Eng.  Rep. 
He,  UT  Haas.  8B.  It  weabeld  that  a  railroad  oorpora- 
BL.H.A. 


give  to  all  per. 

cUIUesand  accommodations  for  the  use  of  Its  depot 
and  other  buddUigsand  grounds  In  thf  transporta- 
tion of  persons  and  property  would  be  In  effect  tb* 
establishment  of  a  monopoly  not  granted  by  tta 
charier,  and  which  might  be  solely  for  lu  own  ben> 
eDt,  and  not  for  the  tienellt  of  the  public  Kew 
England  Bipresa  Oo.  y.  Maine  C^nt.  B.  Oo.  Gt  Ma, 
IBS;  ParUnaon  T.  Qrest  Weslem  R.  IDo.  L,  H.  S  C  P. 
IH:  Palmer  v.  London,  B.ftS.au.Oo.L.B.SaP. 
IH. 

Id  tbe  case  of  Summltt  y.  Btato,  8  Lea,  113,  not- 
withstanding the  rule  of  the  oompany  forbidding 
backmen  to  enter  tbe  bunding,  the  right  of  a  back- 
man  to  go  Into  a  part  of  the  depot  to  otitaln  the 
baggage  of  a  pasaeoger  whose  cbeok  be  tiad  waa 
not  oontroverted. 

An  unlicensed  baokdrlTer  apeolally  ordered  for  ■ 
steamboat  passenger  la  not  a  tresriaaser  in  going 
with  his  carriage  for  tbe  purpose  of  meeting  •"ch 
posenger  upon  a  wbarf  used  by  the  steai  boat 
company  to  receive  and  discharge  all  passei>b%*a, 
although  theruleeof  the  wharf  forbid  any  but  pri- 
vate carriages  or  hackney  oarrlagce  whicb  ar«  U- 
oenaed  to  stand  upon  the  wharf.  QrlswoldT.  Webb 
lB.LjTL.RA.aK. 

It  a  passenger  orders  a  oarriageto  take  htm  trou 
tbe  terminus  such  oarriage  Is  pro  hoc  viee  a  priTnle 
oarrlage.  In  the  aense  that  it  Is  not  si  "  ~ 
I  hire.   Uastaivoa  t.  Bhoru  IS  How.  Pr.  4SL 


1800. 


HoNTAHA  TJhiox  It.  Co.  T.  Lahqlou. 
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48;  MeKimt  t.  Miehtijan  CbX..  R.  Co.  01  MIcb. 
601;  Patteison,  Railway  Accident  Law,  210. 

No  incoDTenience  to  Ibe  public  being  sliowr, 
a  rail  road  compaay  will  ant  he  enjuined  at  the 
suit  of  a  backmaii  to  admit  him;  and,  of 
course,  an  injunction  should  be  j^ranled  to  the 
company  to  exclude  such  backmen. 

Beadell  ».  Eattem  Coymtia  B.  Go.  tujmt; 
PainUrr.  Laniion,  B.  A  8.  C.  R.  Cb.  3C.  B.  N, 
8.  703;  Barker  v.  Midland  S.  Co.  tupra.-  Mar- 
riott T.Londim  it  8.  W.  R.  Q>.  1  0.  B.  N.  8. 109; 
Ihitiiique  A8.€.H.  Co.  t.  Riehmond,  86  D,  8. 
10  Wall.  684  (32  L.  ed.  178);  Old  Colony  S.  Co. 
T.  Tripp,  6  New  Eag.  Rep.  886,  147  Hasa.  8G, 
and  caws  cited. 

Mr.  ClL»rl«a  O'Donnell,  with  Mr.  John 
J.  HcHftttoa,  for  respondeat: 

Altboueb  Ibe  depot  grounds  and  platforms 
may  be  private  as  to  ownership,  tliey  are  not 
•o  as  to  the  purposes  lo  which  Ibey  are  ap- 
proDriate.  And  while  Ibey  are  used  maioly 
with  a  view  to  the  convenience  of  those  who 
travel  or  IniDRport  theirgoods  by  the  mad,  still 
others,  af^inst  whom  no  special  objections 
exist,  should  not  be  unreasonably  or  unequally 
eiclnded. 

HutchiosoD,  Carr.  8  028.  p.  124;  Itorer, 
Railroads,  par.  4,  p.  480. 

Defendants,  in  common  with  all  citizens  of 
tlie  Cnmmonwesth,  have  the  right,  at  all  rea- 
sonable and  proper  times,  tofro  upon  the  plain- 
tlfTs  preml«es,  when  necessatr  to  the  [ransac 
Hod  of  their  busineas,  unless  by  so  doiiii;  they 
Id  some  way  ohelruct  or  interfere  with  said 
Company  in  the  dtecharge  of  Its  legitimate 
business. 

Woreetttr  t,  WMem  R.  Corp.  4  Met.  064; 
Com.  V.  Pomr.  7  Mel.  GOO;  Ganibioit.  FhHadtl- 
fiia  A  R.  R.  Co.  0  PhiU.  411. 

A  railroad  compaa;  cannot  monopolize  the 
basinrsB  of  transporting  passengers  and  freight 
from  its  stations. 

Stimmitl  V.  Slate,  8  Lea  (Tenn.)  418,  0  Am. 
A  Eng.  R.  R.  Caa.   802;  Gamblot  v.  PMladd 

rl&R.KCo.  tapra;  Mm-kham  v.  Brmcn,  8 
H.  638. 

Whatever  may  b«  plalctiiTB  right  toeiclude 
all  common  carriera  of  passengers  or  merchan- 
dise from  Its  depot  and  grounds,  it  cannot  arbi- 
trarily admit  to  Its  grounds  and  platform  one 
common  carrier  and  eiclude  all  others. 

ParHomnv.  Great  We*tcm  fl.  Cfe.  L.  R.  BC. 
P.  654;  Palmert.  London,  B.  A  8.  0.  R.  Co.  L. 
R.  6  C.  P.  104;  New  England  Exp.  Co.  v.  Maine 
Cent.  R  Co  67  Me.  188;  Marriott  v.  Lond^  A 
&  IT.  ii.  a>.  1  0,  B.  N.  S.  400. 

id,  J.,  delivered  the  opinion  of  the 


Thia  Is  an  action  for  an  injunction.  The 
complaint  sets  forth:  That  Ibe  appellant  Is  a 
railway  corporation,  organized  under  Ibe  laws 
of  the  Territory  of  Jloulana.  That  it  is  the 
owner  of,  andojierailnc  as  a  common  carrier,  a 
line  of  railroad  running  from  Oarrison,  In  Deer 
Lodge  County,  and  diverx  other  stations,  to  lis 
station  linown  as  "South  Butte."  In  Silver 
Bow  County,  Mont.,  the  lalter  station  beins; 
about  one  and  one  half  miles  from  the  United 
Slates  postofllce  in  the  CItv  of  Butte,  in  said 
Silver  Bow  County.  That  at  the  said  station 
of  South  Bulte  tbe  appellant  is  (he  owner  of 
and  in  possession  of  a  large  number  of  railway 
8L.R.A. 


tracks,  yard,  station  grounds  and  buildings; 
that  the  appellant  has  at  said  depot  or  station 
building  at  South  Biitto  a  long  platform  for 
the  accommodntioo  of  passengers,  nbom  the 
appellant  Iranefera  to  and  from  said  stHlion; 
and  that  said  depot  grounds  are  surrounded  by 
a  board  fence,  inside  of  which  linclcs  and  wag- 
ons are  accustomed  to  drive  for  the  purpose  of 
conveying  pa^fscngera  to  aopellant's  pn-'-senger 
trains,  and  recPiving  pas-senisers  from  said 
trains.  That  at  the  time  stnted,  and  for  a  \nn^ 
time  prior  thereto,  the  appellant  bad  a  contract 
with  tbe  government  of  tbe  United  Slates 
whereby  the  appcllsnt  was  obliged  lo  carry 
upon  its  trains  tbe  United  States  mail  mniler 
to  said  stntion  at  South  Butre,  and  thence  to 
the  postofflce  at  the  City  of  Butle.     That  ap- 

e'lants  contracted  with  GeoffrcFand  Thomas 
veil,  in  thp  name  of  Lovetl  Bros.,  to  carry 
I  said  United  Slates  mail  from  siild  station  at 
South  Butte  to  the  United  Stales  postotflce  at 
Butt«  City;  and  appellant  further  contracted 
nith  aaid  l,ovell  Bros,  to  have  an  ample  sup- 

Ely  of  hacks  and  omnibiises  at  aaid  station  of 
outh  Butte,  at  the  arrival  of  all  tmlns,  for  the 
safe  and  comfortable  transportation  of  all 
passengers  who  del  re  surb  transportation 
from  ssid  station  of  South  Butte  to  the  City  of 
Bulte  and  points  adjacent  thereto.  And  in 
consideration  [hereof  the  appellant  eranted  and 
agreed  with  said  Lovell  Bros,  to  give  them  tbo 
exclualve  right  to  drive  and  stand  their  hacks, 
carriages  and  omnibuses  along  tbe  edge  of  tba 
said  platform.  Thai  respondents  are  the  own- 
ers or  drivers  of  hacks  anil  carriages,  and  at  the 
times  complained  of,  and  agsinsi  the  will  and 
protest  of  plaintiff,  have  forcibly  driven  Ihelr 
backaand  carriages  into  said  depot  yard  of  plain- 
tifl,  and  driven  and  stood  aaid  backs  adjacent  to 
and  against  the  platform  aforesaid,  and  have 
forciblv  kept  from  such  pIntForm  the  hacks  of 
Lovell  Bros.  That  plaintiff,  by  its  airentt  and 
servants,  has  often  protested  to  defendants 
against  their  condnct  in  that  respect,  and  re- 
peatedly tnld  defendants  that  they  could  not 
occupy  snid  ptnlform  privileges;  but  thai  plain- 
tiff did  offer  defendants  tbe  privileges  of  drJT- 
ing  into  plaintiff's  Raid  depot  at  said  station, 
and  standing  their  hacks  In  said  yaid,  lo  de- 
liverand  receive  passengers,  provided  the  de- 
fendants would  keep  nwav  from  the  said  plat- 
form a  distance  of  fifty  feet,  which  place  was 
clearly  indicated  to  tbedefeodints;  and  further 
Ihat  defendants  might  have  tbe  privilege  of 
driving  and  standing  their  hacks  and  carriamt 
at  a  point  on  said  platform  east  of  tbe  pa-wen- 
ger  depnl  not  occupied  bv  tbe  bicks  of  said 
Lovell  Bros,  That,  notwithMnnding  these 
nrolesls  and  conccwlons  of  plnlntiff.  the  de- 
fendants cnntiniie  to  drive  and  stand  their 
backs  next  to  sa'd  plaiform.and  wltliin  said 
flftv-feet  limit;  a.id  defendants  expressly  de- 
cliiie  to  desist  from  driving  and  standing  Ibeir 
backs  at  said  forbiddeu  place,  and  expressly 
declare  that  Ihey  will  peraist  in  placing  their 
hacks  nl  the  platform  reserved,  as  Bforesnid.  to 
Lovell  Bros,  That  If  the  defendsnis  comlntie 
to  do  those  acts  complained  of,  or  any  of 
them,  the  plaintiff  will  he  prevented  from  car- 
rying out  its  part  of  the  stvid  contrnet  with 
Lovell  Bros.,  and  the  latter  will  decline  lo 
transport  tbe  said  United  States  mall  from  (he 
station  aforesaid,  and  to  the  postofflce  at  Buil« 
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City,  and  to  care  for  plaluttfl'H  railway  paasen- 
gen,  as  aforeaaid.     Tbat   plaintiS  haa  not  a 

elaio,  speiKly  and  adpquBte  reraedj  nt  law. 
'poD  llie  facts  set  fo'th,  tbe  plaloliff  prays 
tbat  tbe  defendnDls  be  restrained  by  in  junction 
from  driving  or  sb-ndin^  becke.  caue.  carriages 
or  busses  at  tbe  said  platfonn  of  plaintiff  at 
tbe  west  side  of  its  depot  buildiogs,  or  wiihio 
fifty  feet  Hereof. 

Tbe  drfenditnts  anawpr,  and  admit  Ibat  de- 
fendant Cbarles  LsDKloisisthe  oivnernf  a  line 
of  liHcka.  vehicles  and  carrianea,  with  wbicb 
be  is  engaged  in  cnrrjiog  passen^rs  fn  and 
about  tbe  City  of  ButtP,  and  to  and  from  the 
sUtion  end  liains  of  plaintiff,  and  tbat  tbe 
oiber  dcfendaois  named  are  ia  bis  employ  as 
driveraof  aaid  lincks,  carriages,  etc.;  but  Ibe 
defendnnta  deny  that  Ihey.  or  eilher  of  tbcm, 
ever  in  any  mMiner  interfered  wiih  the  said 
phiintitr  in  tbe  conduct  of  its  said  railroad  or 
passenger  business  at  South  Butic  or  elsewhere, 
or  tbat  ibey,  or  eilber  of  them,  interfered  with 
the  comfort  or  conTenieilce  of  passengers  of 
plaintiff  at  said  station.  The  defendiinls  fur- 
ther allege  Ibat  plaintiff  never  bad  any  con- 
tract wftb  any  of  its  passengers  (o  carry  or 
tran)iporl  tbem  funher  than  iis  said  station  at 
South  Biilte;  and  that  plainilff's  contract  for 
transportation  of  its  passengera  to  said  station 
ends  and  is  fully  eiecuted  when  such  pasaen- 
gera  are  landed  on  said  platform;  and  that  all 
such  paswngers  are  obliged  to  procure  and 
pay  for  ttieir  transportation  from  said  platform 
to  tbe  City  of  Biitle  or  elsewhere.  Tbat  tbe 
defcndnnLs.  in  their  conduct  in  running  their 
line  of  backs  and  carriaftes  for  tbe  transporta- 
tion of  pasfeiigers  and  baggage  to  and  from 
tbe  aaid  elation,  have  always  conducted  tbe 
same  in  a  quiet  and  orderiy  manner,  and  have 
not  Kone  upon  tbe  platform  of  plain  liff,  nor 
solicited  norannoyed  plaintiETs  passengers,  but 
buve  driven  Ibeir  backs  and  carriages  up  to 
said  platform  on  the  west  side  of  said  station, 
and  Blood  them  there  to  receive  and  carry  any 
and  all  such  pnsseugera  as  might  wisb  to  em- 
ploy tlicm  to  do  so.  Tbat  they  never  bave  at 
any  time  interfered,  norallempted  to  interfere, 
with  the  liecks  of  said  Lovell  Bros,  at  said 
italion.  Tbat  defendants  have  only  driven 
tbeir  backs  iip  to  said  platform  when  there 
was  a  vBcnncy  thereat,  and  had  only  refused 
to  remove  their  backs  therefrom  to  make  nay 
for  tbe  hacks  of  said  Lovell  Bros.  Tbe  de- 
fendants further  allege  tbat  the  portion  of 
plaintiff's  platform  which  is  west  of  the  said 
passenger  siailon,  as  descril»d  in  plalnlifl's 
complaint,  Is  tbe  portion  of  the  platform  where 
passengers  aligbt  from  plaintiff's  trains  at  said 
Station.  Tbat  the  poriion  of  the  said  platform 
east  of  said  BtaLiun  building  wbicb  plaintiff  al- 
le^  to  have  offered  to  allrw  defendants  to 
drive  tbeir  backs  to  for  tbe  ]  urposeof  landing 
and  receiving;  passengers  la  used  almost  entire- 
ly for  handling  freight  and  baegage,  and  the 
around  along-side  tliereof  is  aJwnys  used  by 
liaKgaee  and  freight  wagons.  That  if  aaid 
Lovell  Bios,  are  allowed  the  exclusive  use  of 
■aid  platform  west  of  said  station-house  it  will 
five  the  faid  Lovell  Bros,  the  entire  cunirol  of 
the  bnsioesB  of  carrvlng  passengers  from  the 
ui^  -•"•i™!,  (o  Ibe  discomfort,  ■■"">-'">"!"""— 


carrying  buiiueBi  from  said  station.  Tbat  de- 
fendants have  no)  In  any  mannerlnterfered  with 
or  hindered  the  plainlifl  or  Lovell  Bros.  In  lb« 
bandlingor  trans7>orialiun  of  tbe  United  Btalea 
mails  oversaid  railroad,  or  from  said  Elation  to 
the  postofflce  in  tbe  Cily  of  Butte  or  elsetvbere; 
but  have  always  allowed  and  conceded  to  tbe 
said  plaintiff  and  to  tbe  said  Lovell  Bros.  BufB- 
cient  ground  and  space  at  and  Hgainst  said  plat- 
form for  the  use  of  aaid  Lovell  Bros.'  baggnge 
wagon,  omnibus,  two  carriages  or  backs  and 
their  wagon  ub«1  In  carrying  United  Stales 
mails,  wit  bout  any  interference  or  hindrance  for 
defendants,  or  either  of  them.  The  defendantB 
deny  tbat  if  said  acta  of  defendants  complained 
of  be  allowed  10  continue,  tbe  plaintiff  will 
thereby  suffer  Irreparable  injury,  or  any  injury 
whatever;  or  that,  if  defendants  continue  said 
acts  complained  of.  It  will  binder,  prevent  or 
delay  tbe  plaintiff  in  Ita  buaineas.  And  the 
defendants  allege  that  ll  Is  not  for  tbe  conve- 
nience of  plaintiff's  business  that  tbev  bava 
entered  into  said  contract  with  said  Lovell  Bros. 
as  alleged  in  said  complaint,  but  for  the  pur- 
pose of  giving  said  Lovell  Bioa.  an  undue  ad- 
vButage  over  these  defendanla  and  other  hack- 
men  In  tbe  said  pa^aenger  carrying  business 
from  said  station,  and  to  exclude  defendants 
and  otber  backmen  from  any  competition  in 
said  business. 

The  foregoing  facts  are  substanttally  tbe  al- 
le^tions  of  tbe  complaint  and  anewer,  respec- 
tively. No  olbet  pleadings  were  filed.  Final 
bearing  of  tbe  causa  was  bad  upon  tbe  facta 
set  forth  in  tbe  complaint  and  answer,  and  do- 
t£rmiued  in  tbe  court  below  by  an  order  setting 


aside  the  temporary  Injunction,  and  denying 
tbe  relief  praved  for  by  plaintiff,  from  wnicn 
order  plainlift  appealed.     Tbe  whole  question 


involved  in  this  controversy  is  compassed  by 
the  proposition,  on  tbe  part  of  tbe  plaintiff, 
"that  It  iB  the  owner  of  said  grounda,  depot 
buildings  and  plaifonn,  and  that  it  may  regu- 
late tbe  use  of  said  platform  as  It  desires,  pro- 
viding tbe  traveling  public  is  not  inconve- 
nienced; tbat  it  may,  if  it  desires,  engage  in 
carrying  passengers  in  hacks  to  and  from  ita 
trains;  tbat,  if  it  was  so  engaged,  it  would  bare 
tbe  right  to  Ita  own  property  for  such  purpose; 
Ibat,  if  it  has  such  rights.  It  can  as  welt  employ 
Lovell  Bros,  witb  hacks  lo  do  such  service  as  to 
own  the  backs;  tbat,  if  tbe  plaintiff  hasihe  right 
to  its  platform,  it  has  tbe  right  to  sell  ibat  right 
to  the  Lovells  for  a  valuable  consideration, " 
and  should  be  protected  in  the  eieroise  and 
benefits  of  these  rishts.  These  propositions 
are  controverted  by  defendants  <n  so  far  as  tbey 
alBrm  tbe  right  of  tbe  plaintiff  to  grant  exclu- 
sive use  of  a  portion  of  said  platform  to  ona 
party  to  approach  and  occupy  tbe  same,  to  con- 
vey passengers  thereto  and  receive  passengera 
therefrom,  and  exclude  all  oihcia  from  so  do- 
ing. Ho  complaint  is  made  that  any  reason- 
able rule  or  regulation  made  by  plaintiff  for  the 
government  of  its  depot  platform  or  grounda 
has  been  violated,  orlnaldefendonlB  bavecom- 
mllled  anv  act  whirb  interferes  with  the  traoa- 
BCtion  01  plaintiff's  business,  except  in  to 
far  as  defendants  interfere  with  the  exeluslTe 
use  of  said  poriion  of  plainiiiTB  platform 
granled  to  Lovell  Bros.  In  respect  to  the  de- 
livery of  tbe  United  States  m^  matter  at  aaid 
platform,  and  transportation   thereof  to  OtM 
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UDl'ed  SlalM  poslotSce  In  the  Cltf  of  Butle,  It 
ta  admitted  Ibut  ample  Bpace  for  tbat  purpose 
la  left  to  the  use  of  the  Company  and  its  em- 
ploy&i,  Bcconiine  to  ilH  reqiifrementg,  Tlie 
qiieBlion  of  liandlinK  the  United  tjtalea  mall 
matter,  il  eeema.  is  tnddeaially  broii);ht  Into 
Ihis  coolrovergy;  tiie  Intuifer  of  tbia  mail 
matter  for  the  plaintiff  being  principally  Che 
coosideraiioD  pcrrormed  by  Lovoll  Bros,  for 
the  ^nt  of  eicluiiive  ua^  of  the  dcsig-nnted 
portiiins  of  tbe  railway  platFovm  to  them,  at 
which  plare  Lovell  Bros,  may  piv  for  pnweii- 
grrs  to  palinnixe  tlieir  hacks  and  carnai^cK. 

If  the  pluintill  h&s  tbe  riRht  to  grant  the  ex- 
rlusive  use  of  ila  platform  in  tbe  respect  men- 
tio  i>'d,  it  may  be  ftraoied  for  any  other  valid 
GoiiBideratioa  as  nell.  It  ta  Dot  dcoied  that  a 
railway  roinpaoy  may  make  and  enforce  all 
reasonable  rules  and  regulaliona  nerrsaary  to 
govern  peraona coming  lo  ils  station  buildings, 
plalforra  and  grounds.  It  is  hife'lily  properaod 
benefidal  to  alt  coDCcrni'd  Itiat  this  be  done. 
The  law  rerognizes  tbis  right  on  the  part  oF  the 
common  carrier,  and  tbe  courts  enforce  it. 
Upon  Ibis  point  tbe  Iparned  counsel  for  appel- 
laDt  cites  many  authorities,  with  whicb  ibis 
court  agrees;  but  we  conceive  that  tbe  mailer 
under  consideration  la  a  far  dilferent  proposi- 
tion. Tbe  grant  of  a  aprcial  privilege  to  Lovell 
Bros,  to  use  the  specified  p:irti'in  of  plniniiTs 
platform  at  said  slati'iu,  and  tbe  exclusion  of 
■II  from  apptoaching  thereto,  lo  land  onecslve 
passengers,  is  not  a  rule  or  regulation,  in  the 
'  comniou  accepiatioD  oF  rbese  terms  as  used  in 
the  legal  authorities,  and  applied  to  Ihlssub- 
jecL  We  therefore  And  in  the  numerous  and 
valuable  authuriiies  riled  oq  that  theory  only 
general  aid  in  solving  this  controversy.  A 
general  rule  or  regiilaiion,  as  applied  lo  tbe 
government  of  tbe  conduct  of  persons,  or  of  a 
class  of  persuDs,  conteniplatcs  uniformity,  and 
not  discrimination,  in  lis  requirement^!.  This 
conimvirey  must  be  aolved  by  a  conaideration 
of  tht  mulual  rij^rhta  of  tlie  appellsnl  as  a  com- 
mon carrier  and  lis  passcagera.  All  passengers 
in  common  are  entitled  to  equal  opportuniltea 
and  conveniences  of  place  to  approach  and  de- 
part from  plalntifTs  trains.  A.E  Ibe  slalion 
mentioned  tbe  railway  company  eilber  com- 


port its  [Hisseni^ers  to  and  f  r 
the  case  may  be.  The  contract  of  (be  railway 
company  does  not  require  that  It  either  furnish 
convej  anre  to  bring  the  passenger  to  said  plat- 
form, or  transport  uim  therefrom.  Tbe  paa- 
•engcr  mav  employ  wliom  be  desires  to  bring 
himlbere  tnribedepnriureoo  pIsintifTs  trains, 
or  lo  meet  and  receive  liim  on  hia  arrival  at  aaid 
BtalioD.  But  the  plaintiff  contends  that  i'  may 
grant  Ibe  exclu-siveuse  of  a  large  portion  of  ita 
plai  form  to  one  party,  at  which  lo  land  passen- 
gers for  depnrlure  on  said  trains,  or  (o  receive 
passengers  from  eaid  trains,  and,  if  tbe  paasen- 
ger  is  willing  10  contract  witb  tb is  one  party  for 
tran.'<pi)rta1>oD  thereto  or  Iherefrom.  such  pas- 
Bender  may  have  tbe  convenience  oF  landing  or 
departing  froui  that  portion  of  said  platForm: 
otberwtS'',  be  must  land  flfty  feet  away  from 
•aid  platform,  or  go  to  another  portion  of  the 
platfonD,  iocumtierfMi  with  express  and  bag- 

Bge  wagons  and  the  baodliug  of  Itelglit  and 
Rgage  mailer. 

Soppoae  a  passenger  trayeU  eveiy  day  from 
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this  alation,  and  returns,  he  la  entitled  to  tbe 
same  convenience  and  facilities  for  approacb- 
ing  and  leaving  this  depot  as  oilier  pussengera. 
If  beconiracts  with  another  than  Lovell  Bros., 
or  the  pirlv  to  whom  the  Hallway  Compa  iv 
b>is  grenlcd  Ibe  exclusive  use  of  bilIiI  piirtjiin  I'F 
the  plntform,  to  bring  him  there,  and  be  tb(-re 

from  his  carria,^,  or  be  received  by  it,  fifty  feet 
away  from  said  platform,  or  be  landed  where 
tbe  express  and  baggage  matter  is  handled; 
while  tbe  passenger  wtio  employs  Lovull  Bros, 
for  tbe  same  purpose  may  land  at  and  depart 
from  this  convenienl  portion  of  said  platform. 
Or  if  a  parly  desired  lo  use  his  own  carriaije  to 
brin^  liim  to  snid  station,  or  receive  him  on  bis 
return,  it  seema  the  Bame  conditions  would 
prevail. 

Cwt^inly,  if  the  plninliff  haa  (he  right  lo 
grant  the  exclusive  use  of  said  platform  to  one, 
and  exclude  the  public  backmeo  therefrom,  it 
would  apparently  bate  tbe  right  to  exclude  the 
private  haciimcD  therefrom.  To  the  stron:;  it 
would  perhaps  make  no  difference,  as  a  matter 
of  convcmciiCB;  just  where  tbey  were  landed  at 
or  received  from  sujil  station;  bui  lo  the  feeble 
and  the  helpless,  and  those  incumbered  with 
Ibeir  care,  it  would  be  a  matter  of  great  di& 
oomfliure  and  inconvenience,  mill  otber  ena- 
dilions  which  directly  result  froin  tbe  position 
demanded  by  plaiiillf,  and  which  militate 
ag>iinst  tbe  equal  rigbtsof  pnssenirera,  may  be 
suggested.  Suppose  ell  other  hackmen  who 
desire  to  compete  with  Lovell  Bros,  for  tbe 
carrying  pnsseniceTS  lo  and  from  this  depot  wilt 

Cerform  tbe  service  for  half  tbe  sum  cliarged 
y  Lovell  Bros.,  are  tbe  pasxeogersenlltled  to 
the  beoetlt  of  this  competitlouT  Has  not  lbs 
passenger  tbe  right  to  call  these  olber  hackmen 
to  hia  service,  and.  if  he  does  call  tiiem,  has  be 
Dot  a  riirbt  to  liave  auch  other  backmen  ap- 
proach the  platform  at  tbe  same  place,  or  at 
least  have  an  equal  ami  common  chance  to  ap- 
proach at  this  same  conveiiteni  place,  as  hia. 
co-passenger  who  employs  Lovell  Bros.lf  If 
any  of  the  passengers  do  acci'pt  these  better 
terms,  they  must  sulTer  the  discrimiaatioa  of 
being  denied  a  landing  at  that  portion  of  Ibe 
plailVirm  granlfd  exclusively  to  Lovell  Bros., 
or,  when  the;  ali^bt  from  platniiff's  trains, 
Ibey  euher  Ko  Sfly  teel  away  from  tlial  portion 
of  said  plai  K)rm,  or  to  the  east  side  of  tlie  deiiot 
bulMing,  for  Irsnsportation  with  a  back  man  at 
the  less  rate.  II  Is  a  rule  of  universal  applica- 
tion that  the  public  is  entitled  lo  whatever 
cnmpeiition  m:iy  grow  out  of  Lbe  public  de- 
mands, on  tlie  one  band,  and  lbe  coiileal  of 
others  to  supply  such  demands,  and  receive  tbe 
compi-nsation  Lberefor.  Are  not  the  conditions 
here  souichl  to  be  so  controlled  by  the  plaintiff 
as  to  slide  the  natural  devclopmeot  of  auch 
compelitiooT 

It  la  alleged  bv  tbe  plninliff  that  by  its  ar- 
rangemeni  with  Lovell  Bros,  tbe  latter  engage 
to  have  a  snlllcieni  number  of  hacks  and  cur- 
riagea,  at  the  arrival  of  all  passenger  trains,  to 
transport  sucb  pasBen!;ers  lo  the  Cilv  of  Bulte 
from  said  station.  But  tbe  plaintiff  does  not 
contract  to  carry  lis  passengers  dealt ned  to  said 
station  beyond  that  piuut,  nor  lo  see  that  such 
passengers  are  pruvi<)ed  with  Iraosponation 
beyond  that  poinL  Tbe  plaintiff  simply  under- 
takes 10  reap  a  benefit  (nun  Um  oeoeesity  of  ita 


738 


UONTUiA    BOFRXUR   (JOCST. 


Hat, 


pnsMDgers  to  procure  on  their  own  account, 
tnd  from  Bucb  part;,  and  on  such  terms  as  Ihej 
may,  IraDsportalion  to  the  city.  This  benefit 
bi  sought  lo  be  derived  by  (be  plaintiff  from  a 
grant  of  the  most  favorable  portion  of  the  plat- 
form, wbere  plainllS  sees  fit  lo  laod  its  paseea 
fjera,  excluaively  lo  one  party  to  solicit  Ibeir 
patroDSEe,  and,  for  tbU  (craot,  sncb  party  aids 
plaiulin  In  carrying  out  iu  contract  to  deliver 
the  Onited  States  maila  at  tbe  poctoffice  in  the 
City  of  Butle.  On  principle,  we  cannot  recon- 
cile tbese  condllioEU  which  are  demanded  by 
appellant  with  the  rule  that  all  vbo  come  to 
lake  passage  or  vbo  arrive  at  the  Elation  of  s 
common  carrier  are  enlKled  to  equal  conve- 
oieace  and  opportunity  lo  approach  said  etalioD 
or  depart  tbei'efrom.  It  seems  lo  us  that  the 
direct  eSecl  of  appellant's  position  is  to  say  (o 
lis  passenKcrs,  "  You  must  employ  Lovell 
Bros.,  or  Buffer  certain  inconveniencea  in 
taking  passage  with  anolber." 

These  obeervationa  are  not  to  be  confounded 
with  tbe  questjou  as  to  whi'tber  tbe  railway 
coDipany  maT  not  excludeallhackai:'nfrom  Ita 
station  buildings,  oreven  from  the  platform,  or 
set  bounds  on  Its  grounds  l)eyond  vbicb  they 
should  not  come,  as  tbeexlgenciesof  tbe  situa- 
tion and  business  might  reasonably  require,  or 
to  make  and  enforce  any  other  reasonable  rule 
as  to  tbe  government  of  its  depot  buFldlnes  and 
grounds.  It  Is  not  a  general  question  of  that 
character  which  hereeniraaes  the  consideration 
of  the  court.  Tbe  CoiistitutioD  of  Ibis  State 
(att.  16,  g  7)  provides  Cbac  "  do  discrimination 
in  charges  or  facililiea  for  transDortation  of 
freight  or  paaacngeiaof  the  sameclass  shall  be 
maue  by  any  railtoad  or  transportation  or  ex- 
press company  between  persons  or  placex 
wilbiD  tbe  Slate." 

The  reported  cases,  iuToMng  like  or  simflar 
tacis  as  ibe  one  at  bar,  which  have  come  lo 

ir  atienllon,  are  few  in  number.     The  recent 


point.  The  facts  Involved  in  that  case  are  quite 
similar  to  the  case  at  bar,  altbougb  ii  appears 
fromlbe  statementof  facts  and  Iheopinlon  that 
while  exclusive  grant  was  made  by  the  railroad 
company  to  Porter  &  Sons  to  come  upon  the 
depot  premises  to  solicit  passengers  and  bag- 
gage for  transportation,  and  all  otlier  hack- 
men  were  forbidden  to  come  there  for  tlial  pur- 
pose, still  all  hackmen  were  allowed  equal 
privileges  to  come  to  the  station  to  deliver 
passengers  and  baggage,  and  lo  receive  such  aa 
they  had  a  previous  order  for.  While  we  con^ 
cur  in  tbe  general  principles  of  law  applicable 
to  common  rainers,  announced  by  tbe  majority 
of  the  nearly  evenly  divided  court  in  that 
ease,  we  cannot  subscribe  lo  tbe  conclusloDS 
drawn  by  themajorily.  On  Ibe  contrary,  after 
a  cari'ful  consideration  of  that  case,  we  are  in- 
clined to  adopt  the  reasoning  and  conclusion  of 
tbe  diRsentlnft  opii.inn  delivered  by  tbe  three 
minority  judges.  Tbe  majority  opinion  in  that 
case  very  clearly  and  torciblv  states  tbe  gen- 
eral principles  of  law  governing  common  car- 
riers applicable  to  Ibe  present  consideration. 
Tbe  court  says:  "The  plaintiff  ts  obliged  to 
.  be  a  common  carrier  of  paKsen^era.  It  la  Its 
duty  lo  fumiiih  rea>^onBhk  facilities  and  accom- 
modations for  Ibe  use  of  all  persons  wbo  seek 
for  transportatloD  over  its  rood.  It  provldca 
SL-R-A. 


its  depot  for  tlie  use  of  persons  wbo  were  trans- 
ported on  its  cars,  lo  or  from  the  station,  and 
bulds  it  for  that  use;  and  it  bu  no  right  lo  ex- 
clude from  it  persons  seeking  access  to  it  for 
the  use  for  which  it  was  intended  and  is  main- 
tained. It  can  subject  Ihe  Ube  to  rules  and 
regulations;  but  by  statute,  if  not  by  common 
law,  tbe  regulations  must  be  such  aa  secura 
rpHsonabie  and  equal  use  of  the  premises  to 
all  having  such  rigbt  to  use  them."  We  do 
not  find  it  consonant  with  reason,  based  upoD 
those  Eeneral  propoaitii)ns.  lo  draw  tbe  codc1u> 
blon  that  (he  Baiiroad  Company  may  bring  ila 
passengers  to  a  common  landing,  where  iba 
necessity,  comfort  or  convenience  of  Ibeir  ait- 
UBliou  compels  them  to  obtain  on  their  own 
account  transportation  to  some  place  beyond, 
and  there  introduce  them  to  one  favored  party, 
saying:  "  If  you  engage  transportation  from 
ihLS  parrt-,  you  may  do  so  here  on  the  apot, 
nitbout  deliiy  or  inconvenience,  and  take  pass- 
age from  this  platform  without  delay  or  incoo- 


lolakei        «  .  . 

you  must  suffer  tbe  inconvenience  aud  del^ 
of  going  lo  some  other  point  to  engage  coDvey- 
ance  and  take  passage. 

All  this  tlie  Railroad  doefl,  not  for  a  benefll 
to  the  passengers,  but  for  a  benefit  to  itself, 
over  and  above  what  tbe  passenger  has  paid 
for  tranaporlalion  over  the  railroad.  If  the 
Railroad  Company  set  bounds  beyond  which 
all  hackmen  were  forbidden  to  come,  and  un- 
dertook to  forbid  all  solidtaiion  within  the  de- 
pot or  on  tbe  platform  on  tbe  part  of  hackmen 
or  others  for  employment,  this  would  be  aa 
entirely  different  proposiiion.  The  Company 
does  not  undertake  to  protect  the  passeof^er 
from  that  annoyance  in  \lwne  cases,  but  inviui 
it  and  farms  out  the  exclusive  privilege  and 
opportunity  to  do  this.  In  ihe  case  ciieU  lupra 
the  majority  of  the  court  bases  its  conclusion 
on  the  ground  that  Ihe  bftckman  has  uo  right 
or  license  lo  l)e  in  plaintiff's  depot  wilhont  tha 
express  or  tacit  permission  or  plaintiff;  aod 
this  license,  if  granted,  may  be  revoked  at 
pleasure.  We  may  grant  this  premise.  The 
rigbt  which  the  miiroad  baa  lo  exclude  all 
hackmen  from  its  deintbuilttings  and  platform 
may  rest  upon  Ibe  same  principle.  But  hai 
the  Bailroad  Company,  in  dealing  with  ila 
passengers,  and  exercising  a  control  over  Ibeir 
mavemenis  and  tbe  condilions  which  surround 
(hem  for  tbe  time  being,  a  right  lo  place  one 
backman  in  their  midst,  with  exclusive  control 
over  the  comnion  conveniences  and  faciiltiea 
of  the  place  at  which  tbe  passenger  may  land, 
or  from  which  he  may  depart,  so  that,  if  tha 
passenger  obtain  the  uae  of  these  couveniencea 
and  facilities,  be  must  purclia*e  the  privilege 
from  such  hackmen  or  suffer  discrimi nation T 
Tbe  use  of  Ihese  common  conveniences  and 
facilities  belongs  to  the  passengera  alike,  in  tba 
order  In  wliicli  tbey  may  come  lo  occupy  tbem; 
whereas  tbe  Railroad  Company  ba*  granted 
away  wbal  belonged  to  the  passengera  In  com- 
mon, and  the  one  holding  the  grant  may  use  It 
as  an  advantage  over  the  paasenger.  to  compel 
his  eniplovmenL  It  la  said  in  Ihe  opinion  cited 
tupra:  "  If  araliroad  company  ailowsapersoo 
.  to  sell  ref reabmcDtf  or  newspapen  in  lli  depots. 
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or  to  cultivate  flowen  on  lla  atatlon  grouods, 
tli«  Slalute  does  not  eiteod  Ibe  same  right  lo 
all  perwDB."  Upon  this  propositioD  It  inl|;lit 
be  BUKgeBled  tbat  the  passen^r  lias  no  coiomoa 
Interest  or  rights  vrliicb  meet  and  inlermiugle 
with  the  riglits  of  the  common  carrier  on  this 
subject,  or  wbich  are  affected  by  sucli  a  grant. 
The  Bame  tepl;  ma;  be  made,  ne  think,  witb 
good  reeaon.  to  the  propoailion  aa  to  a  place  to 
aerre  reficsbmeniaco  tbe  premises  of  the  plain- 
tiff. The  passenger  baa  no  comoioa  riahisi 
wbicb  are  taken  awa;  or  Inteifeied  with  bj 
tlie  Company  in  Ihia  reaped.  Jt  is  true,  the 
paesenger'B  necessities  may  require  tbat  be 
linve  food  at  proper  limes  on  his  journey;  but 
all  pawiengers  have  an  equal  right  lo  provide 
BUjiplies,  under  regulations  which  apply  to  all 
alike  aa  to  the  amount  ot  bag^ge  aliened  lo 
each.  Moreover,  Ibla  question  baa  no  relation 
to  the  mutual  engagements  existing  between 
the  common  carrier  and  Its  passengers.  The 
passenger  has  purcbaaed,  or  prdposes  to  pur- 
chase, from  thecommon  carrier,  transportation, 
and  be  must  come  tolhestaiioQ  to  receive  such 
transportation,  and  on  arriving  at  bis  destina- 
tion be  must  depart  from  the  slaiion.  The 
right  to  come  to  the  station,  and  depart  there- 
from, under  reasonable  regulations  which  ap- 
ply alike  to  all  passengers,  without  special 
condiliona,  la  incidental  lo  the  main  contract; 
while  the  supply  of  refreshmenls  or  news- 
papers, or  the  cultivation  ot  flowers,  at  the 
station  grounds,  has,  as  we  conceive,  no  ap- 
propriate connection  with  the  engagements  of 
tbe  paasengei  and  the  oommon  carrier. 


The  c 
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,  directly  involved  herein.    The  aubjact 

19  apparently  a  new  one  in  Ibis  country.  The 
English  cases  involving  the  main  subject  of 
coniroversy  are  also  few  in  number. 

In  tbe  case  of  M<irriott  v,  LonOon  ti&W.R 
Co.,  1  0.  B.  N.  S.  499,  tbe  complainant.  Mar- 
I  riott,  alleged  tbat  he  brought  pasaen  era  to  de- 
'  feodani'a  railway  slution,  and  the  latter  refused 
him  access  to  the  station  grounds  to  dtllverhls 
passengers  tbere,  while  at  tbe  same  time  this 
privilege  was  granted  to  other  omnibuses;  and, 
upon  this  shoTvioE.  an  injunction  was  granted. 
Other  English  cnses  bearing  upon  Ibe  main 
subject  here  under  conaideraiion  have  been  ex- 
amined. Btad^  V.  EatUrn  Countia  R.  Co.% 
0.  B.  N.  B.  609;  Painter  v.  lAtndoa,  B.  it  8.  0. 
R  Co.  Id.  703;  BarluT  t.  MidlaTul  B.  QkU 
0.  B.  48. 

The  demands  in  Ibe  case  at  bar  on  tbe  part 
of  pkintl£C  eo  beyond  tbnse  urged  in  any  of 
tbe  cases  so  far  examined  by  us. 

Upon  grounds  of  sound  reason,  public  pol- 
icy and  the  general  princiiiles  ol  law  govern- 
ing common  carriers,  as  well  as  [lie  provision! 
of  the  Constitution,  we  believe  the  ortUr  of  Ui» 
anirl  btioa  ought  to  be  otjjirined,  and  it  it  to  or- 

BUke.  Oh.  J.,  concurs. 

,A«ia£iaee.7uRfff«D«Witt,hBv!ng  been  coun- 
sel for  plaintiB  in  this  action  in  the  court  be- 
low, did  not  sit  in  tbe  consideration  thereof  In 
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J,  M.  qUTFET  et  al. 
B.  M.  HUKILL,  Par.  in  Err. 

(....W.Ta ) 

*1.  Wbara  » teajM  for  yeara  oontalna  a 
olmnM)  of  ft>i4!altiire  for  tureacti  of  Im  cove- 
Dant  to  pa;  rent,  or  ol^er  covemmt,  but  nocliiuae 
of  re-eo  try  lor  suob  forfeiture,  demand  and  re- 
entry Is  not  the  only  mod«  by  wMcti  the  liuidlord 
may  enforce  tiie  torfeiture. 
S.  AlMtae  foryeftra  fbrdrilling  fbrp*- 
'1  MMd  gmm  ooDialna  provlilon: 


•Headm 


y  BBAmroif,  J. 


"The  parties  of  the  aeooDd  part  ooveoant  to  oom- 
menco  operations  for  said  purposes  witbin  dIim 

tnontbg  from  and  after  Uieezeoutiau  of  tbls  lease, 
or  to  thereof  u^r  pay  to  the  party  of  tbe  Qrst  part 
J1.83K  POT  month,  until  work  is  oommenoed— the 
money  to  bedepoBtl«d  In  tbe  hands  of  John  KsD- 
nedy  for  eai^h  and  every  month.  And  a  failure 
on  the  part  of  said  saooud  parties  to  oomply  with 
either  one  or  the  other  of  the  foreiolng  oondl- 
ttons  shall  work  an  alieolute  forfeiture  of  thla 
lease;"  and  there  Is  no  covenant  for  re-entry,  and 
there  Is  failure  to  commence  operations  andto 
pay  money  in  lieu  thereof,  and  the  Icasor  leaaei 
to  another  peisoo.  Htld.  the  Brst  lease  la  thus 
avoided,  Eind  the  second  lease  Is  Kood  aftalnat  It, 
I  of  the  aeoond  lease  la  a  aufBcicDt 


Rots.— I<«k;  n-«ntrv  of  landfordl,  on  /or/vltura  of 

(Mi^ni'i  tAatt. 

In  oaae  of  forteltuie  by  non  perform  anoe  of  the 


Hvail  hi 
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tbe  ricbt  of  re-entry  or  not.  and  If  be  does  n( 
term  will  oonllnus.  for  the  leasee  cannot  eleot  tbat 
It  shall  cease  or  be  void.  Bade  v.  Farr,  A  Maule  A 
&  Ul:  Amsby  V.  Woodward.  B  Bam.  &  C  SIS. 

A  tenant  oannot  Insist  tbat  his  own  act  amounted 
to  a  forfeiture.  Belloo  v.  navl8.8SCal.£.M;  Canfletd 
T.  Weatoott,  B  Oow.  nO;  Wllllama  v.  Toltrat,  li  Tex. 
L 

A  elaoae  In  a  leaae  whtoh  provldeB  for  Its  termfna' 
tJon  at  the  election  of  tbe  leoaon,  upon  default  In 
payment  of  rent,  although  In  the  form  of  a  mere 
•UpulatlOD  or  contract,  ts  still  a  oondltlon.  slnoe  it 
provldea  for  ending  the  term,  and  forfaltura  of  the 
eatate  In  oaae  of  default.  Uorton  v.  New  XvaX 
SLR.  A. 


dent,  ft  H.  B.  B.  Oo.  U  Abb.  S.C».  Beach  v.  Nix- 
on, ■  N.  Y.  BG;  Clark  v.  Jones,  1  Denlo.  G1«l 

In  a  lease  for  years  it  depends  upon  the  question 
whether  the  estate  was  made  absolutely  to  termU 
nate  on  the  determination  of  a  oonditloo  aubee- 
t,  or  whetner  only  a  right  ot 
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V.  Palmer,  1  Abti.  Pr.  N.  B. 


it  the  condition  In  the  lease  was  merely  that  the 
landlord  might  re-enter,  the  lease  was  voidable 
only  and  might  be  alBrmed  by  aoceptanee  of  rent. 
Chalker  v.  Chalker.  IConn.  TV;  Jackson  v.  Andrews. 
IS  Johns.  iSl;  Clark  v.  Jonca,  ntpra;  Pennant's  Case, 
3  Coke.  Uo;  Duppa  v.  Hayo.  1  Seund.  SSTb:  Oo. 
Utl.  SIG  K  Bald  V.  Parsons,  i  Chttty,  UV,  Boberti  v. 
Uavey,  1  Kav.  ft  H.  MB. 

Tbe  mere  receipt  ot  lantAna  beKwa  f orfaltnM, 


,Coo;-^lc 
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JtTRB, 


ileFlKratlon  ot  forfefnirs,  wlUioat  demaod  and 
3,   The  •Msond  lesaee  miy  maintain  unlewtul 


(June  St,  laeo.) 

EBJIOR  to  Ibe  Circuil  Court  for  Monon^Iia 
County  to  review  a  judjjmenl  in  favor  of 
plninliffs  m  an  action  brouElit  to  recover  poB- 
itBsion  of  a  certain  tract  of  land.     AJJirmnl. 

Tbe  facta  sulllcieotlj'  api'car  in  llie  opioion. 

Mr.  Oke^  Johnaon.  for  pliiiotiCI  in  error: 

li.o  pliiiiitilTB  ntver  liavinu  been  In  posies- 
don,  iiDluwful  detainer  nonld  not  lie.  Nor 
will  it  lie  to  eiifiirce  a  Forfdiure  of  a  lease,  but 
tlie  renicii}'  it  by  ejectment  unJei  chapter  B3 
of  the  (Jo  le. 

iJoakina  v.  Wiltnn,  1  W.  Va.  117:  Boleii/h 
Covuiu  V.  EUi'on, »  W.  Va,  808;  Bwiner  v.  S^g- 
mour,  IS  W.  Va.  18;  Vuff  v.  Good,  24  W.  Va. 

ess. 

In  any  virw  of  tbe  case  the  plaintiffs  below 
are  estopped  to  set  up  auj  claim  lo  tljc  prem- 
ises, becHUse  Itiey  stood  by  and  saw  Uukill 
spend  larce  sums  of  money  wiibout  teitiog 
ur>  any  claim  lo  pOEScasiou  uuder  their  preieud-' 
ea  lease. 

PhUaddphia.  W.  ds  R.  E.  Go.  v.  Dvboti,  70 
TJ.  8.  12  Wall.  47  (20  L.  ed.  303);  ErKin  v. 
LotcTi/,  is  U.S.  7  How.  172(12  L.  ed.  OSo);  Kirt 
T.  IliimUtoa.,  103  U.  8.  6M  (28  L.  ed.  lO);  UIom 
T.  GUnvH-od  CemeUrv.  107  U.  8.  400  (27  L.  ed. 
40a);  Ureen  7.  BiddU.  21  U.  S.  8  Wlient.  1  (5 
L.  ed.  5471:  Bank  of  Un.led  Htiita  \.  Lee,  IJ8 
U.S.  18  Pet.  107  (lUL.  ed.ei). 

Besides  iliey  weie  bouad  to  take  notice  of 
tbe  riybts  of  Ilitkill.  because  be  wasopeuly  on 
tbe  laud  boriDK^otoil  from  early  in  Alay,  1839, 
unlilJuly  5,  It:i80,  before  be  bail  any  DOiioe 
tbat  plitinliOs  below  set  up  any  claim  to  tbe 
puiiseRsioD. 

Indiana  A  I.  0.  R.  Co.  v.  BpT^gve.  108  U.  8. 
756  (20  L.  ed.  654):  Jloicman  v.  WnUen,  42  U, 
8.  1  How  1«9  ( 1 1  L.  ed-  87);  Lea  v.  lUk  Coun- 
ty topper  Co.  U  U.  8.  21  How.  468  (16  L  ed. 
203);  Lande*  v.  liranl,  61  U.  8.  10  How.  846 
(18  L.  ed.  44!i);  Itvi,/<n  v.  United  ^<a(«*.  71  U. 
8.  4  Wall.  238  (18  L.  ed.  808);  Towuendy.  Lit 
fie,  lOB  U.  S.  not  (37  L.  ed.  1012). 

A  clniise  Id  a  leave  derlarln.c;  that  if  tbe  rent 
is  not  paid  wlien  due  the  lenaut's  ri^ibts  and 
privileaes  "Diler  Hie  lease  shall  become  abso- 
lutely rorfiiiled  does  not  have  Ibe  etiicl  on  tbe 
Lappeuiug  of  llie  drfault  of  avoidins  tbe  leaiie, 
but  lenders  U  voidable  at  tbe  option  of  tbe 


Oreveling  \.  Wett  End  Iron  Oa.  51  N.  J.  L. 

84|  OaUv  V.  Kellerman.  138  Pa.  491;  mU$  t. 
Manufaeturert  Hataral  Oa*  Co.  B  L.  B.  A.  603, 
130  Pa.  333. 

If  Ibe  lessor  does  not  avail  hfrnsclf  of  tbe 
ripbt  to  foifeil,  tbe  term  will  continue,  for  Ibe 
leasee  cannot  elect  that  it  shall  cease  or  be  void. 

ArnMby  v.  WooJieard.  6  Bam.  AC.  SIS;  Red* 
V.  Farr,  0  Maule  &  8.  121j  Aid  v.  Paraont,  3 
Cbilty,  347. 

TLe  lease  dne«  not  fall  without  action  on  the 
part  of  ihe  lessor. 

Taylor,  Land,  and  T.  S  493;  Oet  v.  Baneks.  4 
Bam.  &  Aid,  401 ;  AmAy  v.  Waodfoard,  rupra; 
Doe  V,  Bireh,  1  Meea,  &  W.  403;  Porter  v. 
Merrill,  124  Mass,  6S4;  Ludlote  v.  N»e  York  4 
H.  R.  Co.  12  Barb.  440;  P/ielpt  v.  Chcuon.  18 
Ired.  L,  194;  Botrman  t.  foot,  29  Conn.  831; 
Read  V,  TattU,  85  Conn.  26. 

Tbe  common  taw  clearl  v  and  specifieally  d«- 
clnres  that  upon  breach  of  tbe  covenant  to  pay 
rent,  before  advantage  can  be  taken  by  Iba 
lessor  of  a  clause  tbat  on  nonpayment  of  tha 
rpnt  when  due  the  lease  sliell  be  void,  tbe  lessor 
must  tlrdt  make  a  demand  for  tbe  actual  sum 
due,  on  the  day  It  is  due,  shnrlly  before  sunset 
of  Ibe  day,  at  the  most  notorious  place  on  tbe 
land;  demand  must  be  made  in  fact  tboucb  no 
one  is  Ibere,  and  in  tbe  absence  ot  sulKcient 
distress  on  the  premises,  re-entry  is  made  by 
going  on  ihelanc!  with  witnesses  and  declaring 
tbat  for  waul  of  sufDcicni  disitcss,  end  oon- 
piiymenl  of  rent  demanded,  mentioning  th« 
amount,  he  re-enters  and  re-possesses  himself  of 
the  premises. 

JacktoH  V.  Barriton,  17  Johns.  66;  Conner 
T.  Bradley,  43  U.  8  1  How.  211  (11  L.  ed.  105); 
Rtde  V.  h'arr,  6  Maule  &  S,  121;  Dot  v.  }iau- 
man,  2  Bam.  &  Aid.  IU8;  JirCormiek  v.  Con- 
nal.  e  Scig  &n.  ISl;  Lesley  v.  ItandolpA.  i 
liawle,  m;  8  Am,  &  Eog.  Encyclop.  Law, 
448;  Roe  v,  Doti*.  7  East.  a«3;  Doe  v.  Paul,  8 
Cur.  A  P.  B18;  Jackion  v.  Kipp,  8  Wend,  330; 
;^DuI  v.Rc^,  83  U.  8.  15  Wall.  471  (31  L.  ed. 
6S);  Oag'  v.  Batet,  40  Cal,  384;  CoUim  v.  //a»- 
broack,  56  N.  Y.  157;  Van  RentuflaerT.  Jcterlt, 
2  N.  Y,  141;  Bovdv.  Talderl,  12  Ohio,  314;  Co. 
Litt.  201  iDappO'  r.  Mayo.  1  Wms.  Saund,  2«7, 
nefe  in;  Smith  v.  W/.iCbeek,  18  Ohio  St.  471; 
SJieeti  V.  Setden,  74  U.  8.  7  WhII,  420  (19  U 
ed.  188);  Taylor,  Laud,  and  T.  S  408,  voU  t; 
I  Hoioman  v.  Foot,  Read  v.  TutUe  and  /Joe  v, 
I  Jiifch,  tupra;  Oarn/iarlv.  Finney.  40  ild.  449; 
Jloaeriv.  UnoiB,  I IM  Mass.  118;  Mi'lerv.  ftwrta, 
4  Colo.  303;  People  v.  Dudley,  53  N.  T,  328; 
>  Qiukta  V.   Trainor,   8    Cal.    8S4;   Jenkim  V. 


after  the  lessa  had  t>een  forfulted,  will  not  t>e  s  | 
waiver  of  tbe  torrellure.  Pendlll  v.  Diilim  Min. 
Co.  1  Wcel.  Hep.  4!%  04  Hlcb.  ITS  Javksun  v.  Allen, 
8  Vov.  2:0;  DIecuker  v.  Smtth.  la  Wend.  588. 

And  ceriHliily  Clie  mere  payment  or  rout  or  niy- 
■Itf,  uiiiou  rull.i'  paU.  would  not  waive  tbe  lorfeiU 

uro,  Alf'iander  v.  B(;dine,  41  Mich.  fiOl:  Dne  v. 
Wniidliriilb-iN  9  Bam.  A  C  BID:  IMM  v.  AUen,  STaunt. 
n-.  Diie  V.  Junes.  B  Exob.  188. 

The  estate  o(  tbe  tenuut  would  still  contlnuesulj- 
]ect  lo  I  Lie  rl|;bt  of  re-eutiy.   Oaroet  v.  HanDub,  8 


Election  of  remedlt». 
Where  Ihe  controversy  related  to  the  sinking  and 
liiii'iliwuf  uli  wolls  In  land.  In  violation  of  ilsbts 
H  I,.  It.  A. 


tfaerein  clalmei]  by  the  plaint  ItT.  a  court  nrequltjr 
would  Kcaut  rellaFby  an  Injunction  M11cfri:iiy  OU 
Co.  V.  Bradlord  Oil  Co,  21  Uun.  3t^;  yeta  i>uriy.  bf 
Instating  upon  bla  claim  of  forleltiire,  and  to  re- 
cover the  land,  must  waive  the  claim  for  damages 
fur  Lreooli  of  tbe  covennnt,  and  oauaot  t»e  allowed 
to  pursue  twth  remedies  at  the  snnw  time  and  In 
tbe  Fame  action.  Underbill  v.  Saratoga  *  W,  B. 
Co.  iD  Uarb.  461, 

Wherea  landlord  electetoprooeed  at  law  against 
a  tenant  to  enforce  a  forfeiture  of  the  loaae  for 
Don  performance  of  Its  ooudltfona,  or  for  a  viola- 
tion of  a  covenant.,  he  cannot,  during  the  peoden- 
cr  of  the  suit  at  law  agnlDBC  the  tenant,  bavereUef 
In  equit;  against  him,  as  upon  a  sulwlatlnit  teoao- 
oj.  Congerv.I>uryee,Ml»i.Y.WB;  Linden  v.  U«p. 
bum,  S  Sandf.  088:  Uall  v.  Oould,  aS.Y.Uk. 


uCoogk' 


IBM. 


GnrpsT  T.  HuxiLL, 


Wl 


JmUnt,  «8  iDd.  41S:  I^mp*  v.  Doe,  8  lod. 
182;  Meni  t.  AitUorw.  21  Ind.  431;  Baeon  v. 
■ffwiim  Furniture  Oo.  63  Ind.  320;  O'Connor 
T.  K<^,  41  Cal.  433;  Ohapman  v.  Harney, 
100  SIiiM.  S53;  Chapman  v,  ifirfy,  40  Dl.  211; 
AcX-erv.  H'ernfl-,  ft)  I'a.  555;  Bomer  y.  Sf^- 
owiir,  18  W,  Vs.  18;  Gogel.  Bates,  40 Cal,  H84; 
O'Connor  v.  Kelley.  41  Cal,  434. 

Tbe  mere  giving  of  a  new  lease  would  Dut 
aCcet  Ihe  old  oae. 

UarfinAy  v,  AVan,  8  Call,  401;  Bowger  t. 
Seymour,  13  W.  Va.  13;  Leonard  v.  Henderion. 
28  UnitL  S81. 

.AV.  John  W.  Doniutiii  also  forplalntiSiu 

By  failure  to  commence  opernlfona  tbe  con- 
tin^enl  oliJigalloa  lo  pay  renial  bad  become  an 
■iH^olule  coDiiiiniDK  liability  for  its  pajinecl 
during  Ilie  balance  ot  tbe  twenty  ycais,  from 
wliii'b  lie  lessee  could  ooly  be  relieved  by  tbe 
bonu  fl(l«  rommeDcemenl  of  operations. 

To  vlor,  Lanii.  and  T,  J  403;  II  i7;»  v,  Jfonu/oe- 
tUTtr't  Hatarai  Ua»  Go.  0  L.  It.  A.  603,  liJO 
Pa,  222. 

Tbe  primary  obliRslIon  of  the  Icsaee  naa 
tbcrciifler  llie  pnj  ment  of  tbe  rent  and  no  for- 
feiture of  Ibe  Jua«e  could  ever  take  place  ex- 
cept for  a  fniluie  to  pay  Ibis  rent.  Tbe  rij^bi 
ot  Ihe  plniniilTs  tben  di/penda  upon  tbeir  es- 
tablishing ihaltbe  Hays  lease  bad  become  for- 
feited for  tbe  noiipHyuient  of  tbe  monthly  re ul, 
and  tbe  burden  is  upon  tbem  tosbow  bucIi  facts 
H  are  required  under  Ibe  law  toeslublish  such 
forfi-imre. 

1  VVaubb.  Real  Prop.  p.  Kl»;  M'Cormick  v, 
Conn>a.  8  tjirg.  &  R  153;  Bondman  v.  Pbot,  29 
CoDD.  331;  Tutt  V    Oroietvn,  0  lied.  L.  67. 

To  naniiDt  a  forfeiture  demand  for  tbe  rent 
must  ix'  made  in  fact  allbou);b  ibere  should  be 


,  3  W.  Va.  13;  Ghapjnan  t.  Kirhs,  49  HI. 
211;  Ci.-'.junan  v.  Harney,  100  Mass,  8j3;  He- 
Mtirjiliy  ?.  Mnot.  4  N.  H.  251;  Cluivman  t. 
Wiiijht.  30  HI,  120;  Jonet  v,  Beed.  (5  N,  H. 
72;  Jaek»on  v.  llarriton.  17  Jobng.  70;.  Gni/e  ». 
Bute*,  4U  Cal.  884;  {^milh  v.  W/,i(S«i,  13  Oliio 
Si.  471,  and  casta  died  in  note  loSjieneer'i  Que, 
i  Siuilb,  Lead,  Cna,  •132-134;  Frovl  v,  /?ofty, 
82  U.  a.  15  Wall.  476(21  L.  ed.  60);  Connor 
T.  Bradley,  42  U.  8.  1  How.  215  (11  h.  ed. 
107.. 

Wliere  a  tenant  baa  forfeited  his  lease  by 
failure  to  pay  rcut.  courts  of  law  and  equiiy 
alike  inlerleie  in  Ibe  leuunt's  behalf,  altbough 
bII  Ibe  (ormaliliua  of  a  common-law  demand 
may  have  been  compiled  witli  upon  bis  pay- 
ing llie  reiit.  and  tbe  costa  and  damages  which 
the  landlord  may  have  incurred, 

Tsylor,  Lnnd.  and  T.  g  495;  Jfadier  v,  0»- 
born,  6  Sew  Eog.  Rep,  85, 146  Mass.  890,  4  Am. 
81,  Rep.  3-^S:  Smith  v.  ilartTter,  5  Wis.  QSl,  88 
Am.  Dec.  8-1.  note. 

tteitr$.  Keck  &  Son  also  for  plaintiff  in 

Mr.   Alfred  C&Idwell,  for  defendants  in 

Tbe  Instruments  Under  which  bolh  parlies 
claim  aie  intended  to  give  an  interest  and  es- 
tale  in  tbe  land  and  vest  in  llie  leasees  cor- 
poreal hetediiameDls  and  constitute  leaaea  and 


Prop.  643;  ZiteJien  v.  Smith,  101  Pa.  453;  Ohi- 
eago  A  A.  0.  A  if.  Oo.  v.  United  i-tnln  Petro- 
leum Oo.  57  Pa.  88;  DuJie  v.  Uague,  101  Pa.  57} 
bioughloa'e  App.  88  Pa.  108. 

Breach  of  a  covenant  will  work  an  absolute 
forfeiture  with  the  necessity  of  a  demand  and 
enlry. 

Mvnroe  v.  Armiirong.  86  Pa.  807;  Broan  v. 
Vandersnifl,  80  Pa,  148. 

Tbe  Unys  lease,  under  which  tbe  plaintiff  in 
error  claims,  baa  been  forfeited, 

Allegan!/  Oil  Co.  v.  Rrmlford  Oil  Oo.  31  Hun, 
26,  afllrmed  In  86  N.  Y.  83d. 

if  tbe  grantor  has  an  estate  In  possession,  be 
may  convey  tbe  same  at  once,  as  (be  fnrfeiture 
will  be  completed  without  euiry  or  claim, 

Buiapor'e  Ciiee,  1  Smitti,  Lead,  Caa.  "lOQ; 
Filter  v.  Noyet,  47  Mich.  65;  Conrad  f.  Mor»- 
head,  89  N,  0.  £1. 

There  was  a  stipulalion  for  the  money  to  Iw 
deposited  with  Keuneity,  and,  if  Ibis  was  not 
dune  and  the  nork  was  not  commenced  as 
agreed,  Ibe  forfeiiure  was  complete. 

Covan  T.  Baiiford  Iron  Co.  83  Va,  647, 

Alettn.  BerkshirA  to  SturBiaa,  also  for 
defendants  in  error: 

Thai  an  entry,  even  foreondilioo  broken,  is 
unnecessary  where  he  who  has  the  right  to 
enter  is  already  in  possession,  is  both  common 
law  and  common  sense. 

Litileiou,  Inst.  318  a;  Cruise,  Dig.  title  18, 
chap.  3,  ti  45;  BamUlon  t.  Elliott.  5  Scrg.  & 
K.  875;   Van  Beimctaer  v.  Ball,  I»  N.  Y.  100; 


Brannon,  J.,  delivered  the  opinion  of  the 

This  was  an  action  of  unlawful  detainer  in 
the  Circuit  Court  of  Monongalia  by  Ouffey  and 
Murphy  against  Hukill  For  po3ses..ion  of  ibiilj 
acrea  of  luiid  for  drilling  for  petroleum  oil  and 
gas,  in  which  there  waajudgment  for  pliLiulIS^ 
to  which  judgmeniHukill obtained  ihlawritol 

Tbe  case  was  decided  upon  a  demurrer  to 
evidence  from  wbicli  it  appeara  to  be  a  tonleat 
between  tbnse  claiming  under  two  conflicting 
leasee  made  by  Wise  Tor  drilling  for  oil  and 
gaa.  Wise  made  to  Hays  a  leaee  of  this  thirty 
acres  dated  tbe  BOth  of  June,  1»08.  for  twenty 
years,  which  on  the  IDth  of  January,  18h9,  was 
assigned  to  Hukill.  Under  this  lease  Hukill 
dcft;nda.  By  lease  dated  the  11th  of  July,  1888, 
Wise  Itssed  tbe  thirty  acres  to  Rezin  Calvert 
for  twenty  reatv,  and  Calvert  assigned  (hia 
lease  to  Ida  O.  and  Vinnie  Calvert  on  the  lOlli 
of  March.  1B80,  and  they  assigned  it  10  Ouffey 
sud  Murpliy  on  Ibe  8ih  of  May,  1889.  Under 
this  lease  the  phiintiffs  claim.  It  is  claimed  by 
the  plniiilills  that  tbe  bontile  lease  to  Havs  be- 
came foifciieduiidcr  provieiouscontaineainit, 
and  therefore  the  luter  lease  to  Calvert  confers 
a  valid  right.  This  Uays  lease  contains  this 
clnlise:  "  The  parties  of  the  second  part  cov- 
enant to  commence  operations  for  said  pur- 
poses within    nine  months  from  and  after  tbe 

,  execution  of  this  lease,  or  to  thereafter  pay  lo 
the   parly   of  the  first  part  |1.3S1  per  month 

:  until  work  Is  commenced,  the  monrv  lo  be  de- 
posited in  the  hands  of  John  Eennedy  foi  eacb 


i.  Bi'PRsuE  CouBT  or  Appsaia 


J  ONI, 


abali  work  an  abaolute  torfeilure  of  tbis  lease.' 

Hays'  lease  was  recorded  tbe  26th  of  October, 
]8s8,  before  Ibe  execution  of  the  Calvert  lesae. 
About  the  Isl  of  May  1889,  Hukilt  besan  bor- 
jn|t  for  oil  under  the  Hays  lease,  and  cooiioued 
Ihe  work  until  November,  1889,  when  he  ob- 
liiiued  hiTge  quBDiltiea  of  oil  in  two  wells. 

Ha  rent  was  paid  under  the  provision  for  tlie 
montljly  pnyment  of  (1.33^  on  the  Hays  lease 
uulil  about  the  4lb  of  Jaauary,  1889,  when  or 
later  Hav*  paid  it  Id  Wise,  Kenaedy,  bx  Octo- 
ber, 168B,  offered  lo  pay  Wfafl  this  rent,  bnt  he 
declined  lo  receive  it  then,  but  received  it  after- 
wards from  Haya.  All  Ibe  rent  due  Wise 
under  the  Haya  leise  was  paid  him,  Huklll- 
look  pOMFuiun  under  Ibe  Haya  lease  and  began 
boriug  for  oil  nith  the  knowledge  and  consent 
of  Wise. 

No  demand  was  ever  made  by  Wise  on  Hays 
fnr  the  rent,  except  tbat  be  called  once  on  Ken- 
nedy tor  it. 

An  important  qaefltion  in  this  case  Is. whether 
or  not  the  lease  to  Eiays  became  forfeited  and 
of  no  furiber  force  by  reason  of  the  failure  lo 
bore  for  oil  or  pay  the  monthly  sum  of  tl.83t 
in  lieu  thereof  and  the  subsequent  lease  by 
Wise  to  Calveit;  for  if  the  Hays  lease  be  slill 
in  life,  Hukill  can  defend  bis  possession,  but  if 
dead,  it  affords  bim  no  defense.  8ucb  boring 
or  the  monthly  paymeut  of  $1.83^  as  iu  com- 
mulation  is  made  by  the  Hays  lease  an  express 
condiiioD  ff>r  noncompliance  with  which  its 
life  is  to  cease.  But  it  is  earnestly  contended 
for  the  appellant  that  such  failure  does  not  ipso 

£:to  end  the  lease,  but  that  demand  must  have 
en  made  for  tlie  pt^ment  of  said  money  as 
rent,  and  on.failiire  of  pnyment,  re-entry  on  the 
premises  by  the  lessor.  Wise,  voder  the  prtn- 
ciples  of  common  law  thus  staled  in  Lomax's 
Digest,  710,  711:  '■  The  Iblrd  remedy  for  rent 
is  by  re-entry.  The  condition  of  reentry  for 
rent  was  the  remedy  by  the  ancient  law.  after- 
wards chanfred  into  a  distress.  But  it  is  yet 
allowable  at  law,  where  the  party  provides  it 
hy  deed;  as  if  a  man  make  a  feoSmenl,  oift  or 
lease,  reserving  rent,  with  a  condliion  tDat  if 
the  rent  be  behind,  ft  shall  be  lawful  for  the 
feoiTor.  etc.,  a^d  his  heirs  into  the  lands  to  re- 
enler."  "When  the  lessor  is  about  to  reenter 
for  nonpayment  of  rent,  the  eoiumon  law  re- 
quires a  previous  deroaud  of  rent,  with  circum- 
starces  of  great  particularity.  On  the  very 
day  upon  which  the  rent  becomes  due,  at  a 
convenient  time  before  sunset,  the  lessor  must 
make  an  aciutil  demand  of  Ibe  exact  amount 
of  Ibe  rent  due  at  the  particular  place  at  which 
the  rent  may  be  made  payable  by  the  lerms  of 
the  lease;  or,  if  there  be  no  place  stipulated  in 
the  lease,  the  demand  must  be  made  at  the 
moat  notorious  place  upon  the  land  demised, 
which,  if  there  be  k  dwelling-house,  is  tbe 
front  door." 

Itoea  Ihig  law  apply  to  this  leaseT  It  declares 
tbat  failure  of  the  ifssee  to  commence  opera- 
tions or  pay  $1.8Si  per  month  In  lieu  of  so 
doioK  "snail  work  an  absolute  forfeiture  of 
Ibis  lespe,"  but  contsi'is  no  provision  for  re- 
eoujforsuch  omission.  Wherelhercisnotonly 
a  declaration  tbat  a  certain  act  or  omission 
shall  work  a  forfeiture,  but  also  tbat  for  It  the 
8L.R.A. 


landlord  may  reenter,  it  may  plausibly  be  said 
tbat  the  landlord  may  or  may  not  choose  io  en- 
force the  forfeiture  by  rc-eniry,  and  If  ha 
elects  10  so  enforce  it,  he  must  make  such  re- 
entry, as  tbat  is  the  act  pointed  out  by  ths 
express  terms  of  tbe  lease  as  tbe  mode  of  en- ' 
forcement  of  the  forfeiture;  whcri-as,  mhea 
there  fg  no  provision  for  re-entry,  it  is  cot  re- 
quired. Is,  then,  this  common-law  method  of 
enforcint!  a  forfeiture  by  demand  and  re-entry 
applicable  lo  a  lease  which  simply  provides  for 
forfeiture  for  breach  of  Its  covenants,  but  con- 
tains no  clause  of  re-enlryT  Or,  rather,  in  such 
case,  are  demand  and  re  entry  theonly  mode  of 
declaring  the  will  of  the  lessor  to  enfurce  Uia 
forfeiture? 

Kent,  inhisOomraentaries,  vol.  4,  stdep.  128, 
lays  down  tbe  rule  tbus;  "There  is  this  furtler 
distinction  to  be  noticed  between  a  condition 
annexed  to  an  extate  for  years  and  one  annexed 
to  an  estateof  freebolil,  that  In  the  former  cass 
the  estate  ipno  facto  censes  as  soon  as  the  condl< 
tionls  broken,  whereas,  in  the  latter  case,  tha 
breach  of  the  condition  does  not  cause  ibe  eeaaer 
of  the  estate  without  an  entry  or  claim  tor  that 
purpose.  It  was  a  rule  of  llie  common  law  that 
where  an  estate  commenced  by  livery,  it  could 
not  be  determined  before  en'trv.  When  the 
estate  has  ipto  facto  ceased  by  the  nprrailon  of 
tbe  condition,  it  cannot  be  revived  without  ft 
new  Krant;  bnt  a  voidable  esta'e  may  be  cott- 
tirmed  and  the  condition  diB{iFns«>d  wilb." 

This  rule  of  the  common  law  is  well  settled. 
1  Lomax.  Dig.  KB8;  1  Minor,  Inst.  228, 

"If  Ibe  estate  be  an  estate  only  for  years.  It 
Is  otherwise.  No  entry  (unless  it  be  eo  stipu- 
lated) is  necessary  to  determine  it,  for  as  a  term 
of  years  may  begin  wiihout  ceremony,  it  may 
end  without  cecemoay."  2  Minor,  Inst.  239, 
ciliUK  2  Bl.  Com.  165;  2  Tbo.  Co.  Lilt.  3,  4. 87, 
88,  B5-97.  Bee  Adams,  Eject.  187;  Btu^retant 
w.  Davit.  0  Paige,  431,  4  N.  Y.  Ch.  L.  ed.  763; 
Pamtlee  t.  Otict.go  A  8.  R.  Co.  0  N.T^  74. 

The  only  exception  lo  this  rule  was  whera 
tbe  lease  provided  for  re-entry,  in  which  caso 
there  must  be  re-entry.  St'iysemnl  v.  Davi*, 
tuvra;  Taylor,  Land,  and  T.  §493. 

Taylor's  Landlord  and  Tenant,  §  492.  stales 
the  rule  as  atwve.  but  snys  that  tbe  dirt  nctioa 
between  tbe  estates  for  years  and  freehold  "bas 
twen  almost,  if  not  quilo,  abnted  by  modem 
decisions,  which  establish  that  the  effect  of  a 
condition  making  a  lease  void  u|ion  a  certain 
event  is  to  makelt  void  at  the  option  ofale-tsor 
only.  In  coses  where  tbe  condiuon  Is  intended 
for  his  benefit,  and  he  actually  avails  himself 
of  this  privilege.  Tbe  Enpllnb  law  In  this  re- 
spect bas  been  generally  followed  in  tbia  conn- 
try,  and  such  lease  is  therefore  held  good  until 
avoided,  though  the  lessee  is  estopped  lo  set  it 
up  against  the  lessor." 

In  a  note  to  §  492  Taylor  aaya  that  the  orig- 
inal rule  tbat  brescb  of  the  condition  In'Bleaaa 
for  vpars  per  le  forfeits  it,  prevails  lo  Pennsyl- 
vania, anrl  there  have  been  contrarient  decisions 
In  New  York,  and  cites  decisions  in  a  few  other 
States  that  there  must  be  some  declantion  by 
the  lessor  of  his  election  to  forfeit.  I  am  not 
aware  of  any  decision  in  Virginia  to  tell  n* 
whether  tbe  original  rule  as  above  stated  pre- 
vails. But  let  us  take  the  law  to  be  as  Taylor 
Btatcfl  it.  It  is  only.a  poidal  modification,  m, 
as  be  states,  an  abatement,  of  tbe  ori|[inal  rule. 
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He  sajB  thkt  tlie  effect  of  tbese  later  decinioDS 
ii  to  make  tbe  lease  void  at  ibe  opiicn  of  the 
lessor  onlj,  ta  cases  wbere  tlie  condlUon  Is  In- 
tended ror  bU  beneSt,  tbat  is.  tbat  the  lessor 
jnay  waive  tbe  torfeiiure,  and  if  he  choose  not 
to  dertare  tbe  lease  forfeited,  it  doe9  not  lie  in 
tbe  moulb  of  Ibe  teoant  wbo  bas  broken  bis 
Govenant  to  Bet  up  tbe  brearb  uf  the  conilitloD 
as  destroying  tbe  Inse,  but  be  remaiDs  liable 
for  rent  He  further  says  that  until  the  lease 
be  avoided  by  tbe  landlord  It  continues  i^ood, 
thoueb  Ibe  lessee  Iseslopped  tosetit  upagiiinst 
tbe  lessor.  The  lessee  i^  in  the  wron^,  and  he 
cannot  set  up  tbe  lease  as  coDtlnuing  aeainst 
the  landlord  ivLo  elects  lo  insist  on  the  forfeit- 
ure. Under  tbe  law  as  it  bnd  stood,  so  dead 
was  tbe  lease  upon  ibe  mere  breach  of  tbe  con- 
dition that  the  landlord  could  doi  recognize  it 
as  existing  or  revive  It  bill  by  new  lease,  but  It 
was  liead  as  to  both  him  and  his  tenant;  but 
under  Uie  modttlcation  of  the  rule  wrought  by 
tbe  laier  decisloDS,  the  lease  coutiDue.l  good 
until  tiie  landlord  avoided  It,  but  so  far  as  tbe 
tenaut's  Tights  were  concerned  it  was  void,  and 
he  could  not  set  It  up  against  Ibe  landlord. 
The  cause  of  forfeiture  ocly  readers  tbe  lease 
void  as  lo  the  leasee,  and  It  may  be  atHnned  by 
the  lessor,  and  tbe  rigbts  and  obligations  of 
both  parties  will  continue  la  that  case.  Ciark 
T.  JoiMi,  1  Denio,  516. 

Thus,  DO  re-entry  la  necessary  in  case  of  a 
lease  tor  years  which  coataina  a  clause  of  for- 
feiture for  breach  of  covenant  but  no  clause 
of  re  ent^. 

There  is  Id  this  case  aaother  reason  why  no 
re-entry  was  necesiary.  The  lease  let  to  Hays 
only  tbe  right  to  bore  for  oil,  and  reserved  toe 
use  of  tbe  land  lo  Wise  for  tillage,  and  be  was 
in  actual  possesblon.  So  man  can  enter  upon 
himself.  A  man  need  not  make  a  re-entry 
when  be  is  lo  poesessioa  himself.  Aotta  lo 
Dumpoi'i  Vat,  1  Sinilh,  Lead.  Cas.  ■lOD:  Uam- 
aton  V.  ElUoU.  S  Berg.  &  R.  875;  Co.  Litt.  218 
*,  ai8;  Bkaffer  v.  8haffa:  UT  Pa.  525;  AlUgany 
m  Co.  T.  ara^ord  Oil  Co.  21  Hun,  26,  86  K. 


If  It  be  said  tbat  though  n 


y  la  not  nec- 


ary,  yet  demand  for  payment  Is,  I  respond 
tbat  demand  la  only  necessary  aa  apre-requiaite 


been  left.  Were  any  denaand  necessary,  it 
miebt  be  said,  not  without  force,  that  tbia  was 
a  (^mand. 

Thua,  this  rule  aa  it  exiala  to-day,  as  stated 
by  Taylor,  recognizes  tbe  power  of  the  lessor 
lo  Ireat  the  lease  us  void.  In  what  way  shall 
he  do  soT  Tajlor's  Landlord  and  Tenant,  §  488. 
aavs;  "The  relation  of  landlord  and  lenarit 
will  be  dissolved  when  tbe  tenant  incurs  a  for- 
feiture of  bl»  lease  In  consequence  of  tbe  breach 
of  some  condilion  therein  contained  and  tbe 
landlord  Te-enlera  or  signifies  his  iateution  to 
treat  the  lease  aa  void,  if  it  is  ao  eiipresBed  In 
tbe  lease." 

So,  where  do  re-entry  Is  required,  he  may 
■IgDify  hia  intention. 

wbat  did  Wise  do  to  manifest  bis  iDlentlon 
to  avoid  the  leaseT  He  refused  back  rent  and 
eiicuted  a  subsequent  lease  of  the  land  for  oil 
purpoaea  to  Calvert,  thus  in  a  rignal  and  im- 
SL.R.A. 


mlstakablemannerdeclarfng  bis  purpose  lo  end 
the  Hays  lease.  Tbe  common-law  rule  abov» 
slated  required  no  re-entry,  and  its  modlflcatioa 
aa  stated  oy  Taylor,  and  also  tbe  last  quolatioB 

R'ven  above  titna  Taylor,  only  required  a  deo- 
ration  of  tbe  hndlord  to  treat  it  as  forfeited. 
And  in  tbe  case  of  AlUgavy  Oil  Vo.  v.  Brai- 
ford  Oil  Co. ,  supra,  it  was  held  by  bolb  tbe  su- 
preme court  and  tbe  Court  of  Appeals  of  New 
York,  that  where  a  lease  for  boring  for  oil  pro- 
vided thai  unless  Ibe  leasee  commeoca  a  well 
within  nine  months  the  lease  was  "lo  become 
void  and  cease  to  Iwof  any  binding  effect,"  and 
there  was  failure  to  commence,  that  no  re-entry 
was  necessary,  aa  tbe  lessor  was  In  possession, 
and  tbat  no  notice  of  tbe  landlord'a  intention 
to  enforce  the  forfeiture  was  oeceasary,  and 
that  If  even  any  overt  act  or  notice  was  neces- 
sary, tbe  execution  of  a  second  lease  to  another 
party  waa  a  sufficient  declaration  of  tbe  land- 
lord s  Intention  to  enforce  the  torfeiiure.  The 
deed  i>f  an  Infant  Is  voidable,  not  void,  but  re- 
quires an  act  to  disaffirm  It.  A  deed  for  Iha 
land  to  a  second  purchaser  la  a  destruction  of 
the  first  deed,  and  veats  title  In  tbe  second  pur- 
chaser.    Mvilard  V.  Wol-l/ard,  1H  Grstt.  820. 

For  these  reasons  I  hold  that  by  reason  of  Iha 
failure  to  either  bore  for  oil  or  to  pay  money 
in  lieu  thereof,  under  Ihe  Hays  len«e  and  tha 
execution  of  the  lease  to  Culvert,  tbe  former 
ieufc  to  Hays  wus  at  an  end. 

The  case  of  Baieaer  v.  Segmour,  18  W,  VlL 
12,  la  urged  upon  ua  as  decisive  in  favor  of 
UhImII.  The  lease  In  that  case  was  made  for 
coal  mining,  and  provided  that  a  Failure  to  pay 
money  which  It  stipulaled  was  to  he  paid  for 
coal  ahould  be  considered  ao  abandonment  of 
tbe  lease,  and  It  waa  held  that  notwithstanding 
nonpayment  of  such  money,  the  lessor  must 
make  a  demuud  for  tbe  rent  and  a  re-entry  lo 
make  the  forfeiture  complete.  But  there  ia  % 
marked  line  of  distinction  between  that  casa 
and  this,  in  the  fact  that,  as  Jwl(ie  H^mond 
says,  tbat  waa  a  lesse  in  fi-e,  or  at  least  for  life, 
and  under  the  original  common-law  rule  above 
given,  a  freehold  estate  could  not  be  forfeited 
for  breach  of  a  condilion  without  demand  and 
re-en  I  ry:  whereas  tbe  lease  in  this  case  Is  a  lease 
for  years,  which  under  said  rule  does  not  t» 
quire  re-entry.  AnytblnK  aaid  In  tbat  case  a* 
to  a  Ipase  for  years  would  be  obiter. 

I  think  that  caae  was  decided  correctly. 

The  reasons  f:iven  above  are  sulflcient,  I  tbink. 
to  show  tbat  the  Hays  lease  is  forfeited,  and 
render  it  uonecesBary  for  us  to  pass  on  the  ques- 
tion discuBxed  in  argument  as  to  tbe  effect  of  a 
lease  for  years  for  tbe  purpose  of  producing 
petroleum  oil  or  gas  containing  provision  for 
its  forfeiture  on  breach  of  ciindttlou  and  a  clauaa 
of  re-entry,  or  lo  oay  whether  ne  would  ap- 
prove the  dedsion  of  tbe  Supreme  Court  of 
Pennsylvania  in  Brmm  v.  Va-adergrift.  80  P*. 
142.  so  confidently  relied  on  by  appellee. 

Tbat  lease  provided  tbst  the  lessee  should 
begin  to  bore  for  oil  in  sixty  days,  and  that  It 
he  sbould  not  commence  within  the  time  apeo- 
lOed,  he  should  pay  (i)0  per  month  until  drill- 
ing should  commence;  and  tbsta  failureof  tbe 
jenee  to  comply  with  any  of  its  condilionsand 
agreements  should  work  a  forfeiture  of  hia 
r^bta,  and  the  leaaor  might  enter  upon  the  land 
and  dlapoae  of  it  aa  U  the  lease  bad  not  bean 
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The  leasee  failed  to  commenee  work  or  pay 
money,  and  Ibe  land  owner  made  a  aulisequent 
leaae  to  oiiier  partict.  Tberourt  held  tbat  tlie 
covenant  of  forfeiture  was  modided,  not  abro- 
piled,  by  Ibe  clHU«e  for  puiOK-Dlor  rent;  that 
Ihe  landliird  migbt  rerubs  payment  of  bacli 
rent  an<)  insint  on  tbe  forfeiture;  thai  time  was 
of  lbe<.'!ieeuceof  ibe coniract,  and  eqiiitv  nould 
enforce  Ibe  forfeiture.  The  lesaor,  as  dere,  re- 
nslncid   in  possfsaion,  and  It  does  not  appear 
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uit  below  laid  that  no  demand  of  Ihe 
commutation  money  waa  aecesaary,  and  tltia 
was  held  no  error. 

The  opinion  of  OMef  Juitice  Agnew  aays; 
"The  discovtiy  of  peirolemn  led  to  new  forms 
of  leuslo?  land.  Its  fugitive  and  wandering  ei- 
iHlenee  within  the  Umils  u(  a  particiilar  tract 
vaa  uiiccrlain,  and  assumed  certainty  only  by 
actual  derelopment  upon  eipcrimcnt.  The 
aurface  required  was  often  small  compared 
nitb  reiulia,  wben  attendc<)  with  aurcesa; 
while  these  leeults  led  lo  ereat  speculation,  by 
means  of  lenses  coveriu^  Ibe  lands  of  a  nelgh- 
borbond  like  a  (light  rf  locusts.  Henee  It  naa 
found  necesaary  to  guard  tbe  rigbtaof  Ibe  land 
owner,  aa  well  as  public  interest,  by  numerous 
covenants,  some  of  the  most  sitingent  kind,  to 
prevent  tbeir  lands  frotn  lieiu:;  burdened  by 
unexecuted  and  profiLless  leases,  incompatible 
vilb  Ibe  right  of  alienaiion  and  the  use  of  tlie 
land.  Wituoul  these  guards  lands  would  be 
Ihaiched  over  wilb  oil  leaBesbysuti-lellinK,  and 
a  farm  ridiiliKl  tvitb  holes  and  brisileavilb 
denicks,  or  operutions  would  be  delayed  no 
luD};  as  the  apeculatur  would  tind  it  bopclul  or 
convenient  tobiinseir  alone.  Ilencecovenants 
became  neees^iry  lo  reeulale  the  bonng  of 
wetia,  their  number  and  time  of  suceefuion, 
tbe  period  of  commeDcement  and  comiileiion 
and  many  other  mnrtera  requiring  spedal  regu- 
lation. Woniinent  among  these  was  tbe  clause 
Of  forfeiture  to  cumpel  performance  and  pi>t 
n  eud  to  the  leiisc,  in  case  of  injurious  dele/ 
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s  was  not  vslu- 


able,  except  by  development,  unlike  the  ordi- 
nary li-rms  for  Ihe  cullivnlion  of  the  soil." 

It  tliat  case  was  correctly  decided,  it  follnwa 
a  foTliori  that  our  di'Cision  upun  tbis  lease, 
having  no  clause  of  re  entry,  is  wrrcct.  In 
MuiiToe  V.  Anntlrong,  S6  Pa.  807,  tbe  opinion 
says;  ' '  Whai  13  tbtie  in  tbe  circumstances  eall- 
liie  for  a  liclii^n  to  defeat  the  covenant  nguinst 
di'h'y  in  scurehing  [or  or  producing  oilf  The 
Bubjiclof  the  lease  was  a  fluid  lilie'y  to  flow 
fur  acoTislilemlilcdisrance  Ihrougl-  iiocrevicra 
end  looHe  sunil  where  it  is  found.  A  small 
Irsci  of  land  could  bencnrly  or  entirely  drained 
by  wells  on  adjoining  lands,  and  it  is  comraon 
tlinl  leiiB"H  coiindn  covenants  for  diligent  oper- 
ation and  fdvfeiture  in  case  of  siiapenwon.  An 
oil  lease  viehls  nothing  to  tbe  lanil  owner  when 
nut  worked,  and  is  an  incumbrance  on  his 
land,  tying  i|is  hands  a^inst  selling  or  leasing 
to  othi-i?;  but  when  idle  it  costs  the  lessee 
ndliiinft  and  is  valuable,  or  may  prove  so,  if 
be  ciin  hold  it  awiuliog  develupmeuls  in  the 
viciniiy." 

Tliese  cases  draw  a  distinrtton  between  oil 
lei~es  and  Iciisi's  of  olher  kiijd& 

The  iMiyiiirui  of  tbe  rent  or  commnlslton 
money  10  Wise  and  bis  conKcnl  lo  Hukill's 
(akin;;  poHsusaion  under  the  Uuys  lease  could , 
8  L.  a  A. 


bnvQ  DO  effect  to  naive  the  forfeiture,  becauaa- 
Buch  payment  and  laki  ig  i>os8ession  occurred 
afler  the  execution  by  Wise  to  Calvert  ot  tha 
second  lease,  which  operated  as  a  declarsiion 
of  forfeiture  and  to  devest  all  eatates  under  th* 
Hays  lease  and  Invest  It  In  Calvert,  and  tba 
after  act  of  payment  did  not  destroy  Calvert's 
rights. 

It  la  laid  thai  the  leaae  of  tbe  plaintiff  ia 
ilaelf  forfeited  because  of  nonpa.^ment  and 
failure  to  bore  for  oil  within  tbe  lime  specified 
in  it;  but  that  leaae  Is  dated  tbe  11th  of  July, 
1^68,  and  provides  for  boring  s  well  wilbln  alz 
moDtbs  and,  on  failure,  tben  payment  of  flCty 
cents  per  acre,  payable  witbln  six  montha 
"  from  the  time  of  completing  sach  well."  A 
tender  of  $7.50  was  made  tbe  lOih  of  July, 
Bfiain  on  the  11th  of  July.  18d9,  and  refused 
by  Wise,  and  a  lender  of  $10  was  made  tli« 
lOth  of  January,  ISBO,  and  refitaed.  The 
only  acts  of  disafflrmsnce  by  Wise  of  said 
lea.°e  were  such  refussbi  and  assent  to  the  entry 
under  the  Bays  lease.  Forfeiture  of  this  leasa 
could  not  revest  title  under  tbe  Hays  lesM, 
though  it  mlFbt  show  that  the  plaintiUs  bad 
no  lille  on  wbich  10  maintain  Iheir  action;  but 
there  was  no  forfeiture,  as  the  lenders  saved  it. 

The  contention  Ihst  chapter  93  uf  Code  IB87 
provides  the  only  means  of  enforcing  a  for- 
feiture for  nonpayment  of  rent  or  breach  of 
condition,  is  not  lennble  In  my  opinion.  I 
think  tbe  action  ot  ejectment  therein  provided 
for  Is  remedial  and  accumuktive  remedy  li> 
dispense  with  demand  and  re  entry,  and  that  it 
does  DOl  destroy  Ihe  common  law  mode  of  de- 
mand and  re-entry.  But,  however  that  msy 
be.  it  applies  only  where  there  is  ucce.Mity  lo 
make  demand  and  re-entry;  and  in  this  <^ae, 
fnr  reasons  above  given,  there  was  no  duty  on 

I  tbiak  the  act  ion  of  unlawful  entry  lies.     It 


after  his  right  has  expired.  After  a  declara- 
tion of  forfeiture  by  Wise,  he  could  hav» 
maintained  sucb  an  action  Biiainst  Uukill,  be- 
cause he  would  have  held  alter  bis  ri;;hl  ex- 
pired; and  he  having  let  10  Calvert  the  right 
to  po^ession  toroil  purposes,  I  do  not  see  why 
the  action  docs  not  he  for  the  plaintiff.  It 
seems  bardly  neceasary  to  say  IbnC  tbe  conten- 
tion that  plninl  ill's  ate  estopped  Ijy  standlrg  by 
and  seeing  Uukill  spend  money  in  devetujiing 
oil  wiflioul  Belting  up  claim  la  uoi  good.  Hu- 
kill  bemn  operiitJOiia  early  in  Msy.  1889.  and 
it  Isadmilled  that  on  the  Olb  of  July  Guffey 
and  Murphy  aenl  him  ■  formal  notice  in  writ- 
ing tbat  Ibey  bad  Ibe  Fole  ri^ht  to  drill  for  oil 
under  their  lease,  telhiifl;  him  tbe  very  page 
and  book  where  he  would  Qnd  it  on  reconl. 
and  warning  him  not  to  drill.  Ha  did  not 
produce  oil  unttl  November. 

The  evidence  offered  by  dcfendint  of  th« 
amount  of  money  expended  by  bim  in  develop- 
ing oil  was  properly  rc-jecteil,  as  the  question 
was  one  of  light  bi-lween  the  parlies  under 
tlieir  respective  claims,  and  the  proposed  ev- 
idrnce  waa  Immaierial, 

As  to  tbe  complaint  that  platntllFs  wer«  al- 
Inwed  to  iri'e  evidence  thai  whenihevai-quirod 
Ihi'ir  right  tlioy  had  no  notice  of  defendant's 
claim,  I  think  it  immaterial.  If  the  Haya 
lease  bad  become  forfeited  there  waa  no  right 
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uiid«r  It  of   vbioh  thsr  could  bave  notice. 
GtnlraJ  Land  Co.  t.  Laidlet/,  33  W.Ta.  184. 

Aa  to  Ibe  eicliiaion  aa  evldeace  ol  the  deed 
of  Ibe  14th  of  Mar.  1889,  from  Wise  to  Hukill. 
-coDTeyiug  absolutely  all  Ibe  oil  and  gas  nnder 
said  tract,  It  could  ant  affect  tbe  right  of  plnin- 
aiBt,  undti  Uw  Beuu  Calvert  lease,  made  and 
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recorded  long  before  it*  date,  and  n 
rant  to  the  case. 

I  am  of  opinion  that  t1ie  evidence  siutatned 
the  ptalntlffa'  case,  and  that  the  court  below 
properly  Tcfused  to  e^rluds  their  evidence  aixl 
Tea de red  Judgment  for  them. 

Judgnuat  aj^'mid. 


ILLINOIS  BUPRBMB  COURT. 


CITY  OP  CHICAGO,  Appt., 

«. 

Sarah  A.  T.  McLEAN. 

(. HI > 

"1.    SnlTarfng  In  wind  u  well  as  In  bod;  !■ 

ground  for  damages  lor  a  perannal  Injury. 

■S,  An  ttTAriDAitt  tbart  platntllT  mirerAd 
"vreat  pbIb  and  SRoay "  Is  siitBcteot  to  cover  any 
effect  upon  ttaemlnd  tbatiesulteiltroai  an  injury 
to  tbe  body. 

S>  No  ■Hcgmtlon  of  Bpedal  d»m>ga.  In  a 
nilt  tor  a  personal  Injury.  Is  neoeoRiy  In  order 
to  permit  a  reoovery  tor  mental  mllsrlng  wbiob 
was  Inseparable  from  tbe  bodily  Injury. 

-4*  IiMtrueUoiw  thsU  If  plKlnttlTgtepped, 
irlttaont  looking.  Into  a  danserous  place,  or 
failed  to  observe  the  oondltlon  ot  tliesfdevalk  on 
wblch  she  vu  walktnit.  sbe  cannot  recover  for 
Injuries  received,  are  properly  refused  as  virtu- 
ally tfllins  the  Jury  that  eertaln  fad*  oouttltule 
DcwIiaeDoa. 

(HayU.]8eiX) 


APPEAL  by  defendant  from  a  Judgment  t/l 
Ihe  Appellate  Court,  First  Dislrict.  afllrnv 
ingB  Judgment  of  the  Circuit  Court  (or  Conk 
County  jD  favor  of  pTnintitTiDBDaclino  brought 
(o  recover  damages  for  personal  injuries  alli-ged 
to  bave  reaulied  from  a  defect  in  defendant's 
Bidenalk.     Aprmed. 

The  caxe  sufllcicDily  appear;  in  the  opinion, 

Mr.  W.  E.  HnarheB.  with  Mfnn.  Georp« 
F.  Sues  and  Cluurlea  S.  Cnoneron,  for 
appcllftEt; 

There  waa  no  averment  of  apedal  damages 
in  the  drclsratlon,  elleged  to  bave  beec  sua- 
Iniaed  by  the  plaintiff  because  of  sulTeriDg  In 
ber  mind;  such  allegation  was  neceaaary  to 
nartant  a  recovery. 

Joeh  V.  DavkJr^lrd(.  85  Tl.  8R1. 

Tbe  court  erred  In  refusing  tbe  fourth  In- 
Blruclinn  asked  bvihe appellant, — tbnlif  plnln- 
llff  failed  to  ose  her  eyes  to  direct  her  foot- 
Btera,  she  has  no  cause  of  aclion. 

KMlanee  v.  Depme,  80  111.  119. 

It  also  erred  in  refusing  ilie»Iilh  instnic'lon, 
that  if  plaintiff  was  Injured  because  of  Ibe  lait 


Hora.— J^amoffo  /or  ftrniruA  tnjuri«:  ■ 

That  physical  and  mentalaufferinfts,  both  present 
and  future,  are  proper  elements  of  damagiea,  see 
South  *  North  Alatxinia  R.  Co.  v.  HcLendoo,  88 
Ala.  aU;  Porter  v.  Bimnlbol  ft  St.  J.  H.  Co.  71  ito. 
»;  Kangom  v.  New  Tork  *  B.  R.  Co.  15  N.  T.  4J6: 
Curtis  V.  Rochaiter  ft  S,  R.  Oo.  IS  N.  Y.  (B4.  £0  Ki  rb. 
ifS;  HimlltOD  v.  Tbird  Ave.  R.  Co.  B  Jones  k  B. 
arS;  Walker  v.  Brie  R.  Co.  S3  Elnrb.  UK);  Drinkvatcr 
T.  Dlnsmore.  IB  Hun.  XJO;  De  FonsC  v.  Utioa.  B8  N. 
T.  Oil:  Texas  M.  R.  Co.  v.  Douglas.  T3  Tex.  SSh  Ulb- 
Un  V.  McIntrre.SUtab.  SM;  Splcer  v.  CfaloaKOft  S. 
W.  R.  Co.  2>  Wis.  SeO;  Whelan  v.  New  York,  L,  H.  ft 
W.  R.  a»  BS  Fed.  Hep.  1& 

Id  e«tLmnt1n<r  tbe  damasea  for  personal  Injuries, 
when  Ibe  Injury  produon  mental  as  well  as  bodily 
suffering,  tbe  mental  Buffering  may  be  taken  Into 
consideration  by  the  Jury  In  estimating  the  dam- 
ages. Kennonv.QIImer,UlIT.S.£t(3B  L.ed.110); 
Tolerto.  W.  ft  W.  B.  Co.  V.  Baddelcy,  H  El.  IB,  B 
Am.  Rep.  Tl:  Hatfeson  v.  New  York  Cent.  R.  Co.  St 
Barb.  aW:  Hamilton  V.  Third  Ave.  R.  Co.  GSN.T.iS. 
CtrrUro,  Covlnftton  Dt.  B.  Oo.  v.  Peoker,  B  Busb.  4W, 
U  Am.  Bep.  lU:  Robertson  v.  Comelson,  U  Fed. 
Hep.  nil  Rldenhour  v.  Kanaaa  City  Q.  B.  Co.  (Ho.) 
June  s,  USD. 

The  danuucea  should  luoludaa  leasonablesumfor 
pain  and  aufferlnar.  Vtoksburx  ft  H.  B.  Oo.  v.  Put- 
nam, lis  u.  8.  w  i»  L.  ed.  ten. 

Fain  and  suflerlns  that  may  leasonablT  be  ei- 
peoted  In  tbe  future  may  be  ooosldered  In  glvlntt 
danuwes  for  penonal  InjurlsB.  If  tbe  s vfden  oe  sbows 
tliattbey  wUlbeeiperienoedasareault  ot  tbe  In- 
Jory.    fieeaer'r.Loag  Island  B.Oo.ftI>B.A.iU, 

usN.r.an. 

4L.R.A. 


I  Wbere  bodily  Inlurles  are  allesed  and  proved 
pbyslool  pain  and  mental  annilsb  are  proper  ele- 
mvuta  of  damage,  tlinugh  notataled  In  the  petition. 
Rrown  v.  Hannibal  4  Bt.  J.  R.  Oo.  M  Mo.  BIO. 

In  an  action  (or  negligently  (hooting  and  wound- 
ing plaintiff.  It  Is  not  error  to  charge  Che  Jury  Ibat, 
la  oomputlng  tbe  damages,  tbey  may  take  Into 
oOQSineratlon  "a  fair  oonirienwit  Ion  for  tbe  physical 
and  mental  sulferlns  caused  by  tbe  Injury."  Mela- 
tyre  v.  Glblln.  IDD  V.S.liSL.  ed.  RSj. 

Tbe  Jury  may  oonsldor  the  character  of  the  in- 
Jurtee  received,  bow  far  tbey  will  disable  the  plain- 
tiff from  pursuing  bis  ocoupatlon,  his  physical  and 
mental  aondltlon,  and  Ibey  may  allow  such  dam- 
ages as.  In  their  Judgment,  would  be  a  fnir  and  Just 
oompooEiitlon  for  the  same.  Baltimore  ft  O.  B.  Co> 
V.  Kesn.  8  Cent.  Rep.  TIS,  65  Md.  BH. 

Only  mental  angulsb  or  suffering  wfaloh  can  t)s 
proved  Is  Buch  as  la  endured  as  the  dlreot  conse- 
quence of  the  Injury;  and  anxiety  of  mind  about 
the  safety  of  others  who  may  be  In  danger  of  In- 
Jury  from  tbe  same  oauea  cannot  be  ounsldered. 
Keyca  v.  Ulnneapolta  ft  Bt,  H  B.  Co.  8t  UUin, 
MO. 

A  woman  li  not  entitled  to  recover  for  mental 
angulsb.  In  an  aodon  for  Injury  to  ber  means  id 
support  by  selling  Intoxicating  liquor 
band,  where  It  Is  shown  that  before  dr 
him  any  liquors  she  had  sworn  to  a  bin  drawn  for 
divorce  obargtug  hUn  with  being  an  habitual 
drunkard.    Johnson  v.  Bchullz,  Ti  VIoh.  TS.    - 

Hunlolpal  oorpnraUoa;  liability  tor  Injurko 
caused  1^  Its  negllgeno^  See  notes  to  Chnpe  ih 
Bureka  [OaU  1  L.  B.  A.  GSt  Uncoln  t.  BoslMt 
(lfBMjSL.aA.m.  . 


i.  Google 


Bee  also  17  L.  R.  A.  430,  804. 
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are  on  her  part  b>  k)ok  nhrte  she  was  coiog, 

or  observe  the  condition  of  tbe  nden^k  on 
nhfch  sbe  wa«  wnlliiTig,  llie  jury  should  find 
the  rlcteodnnt  not  cuillj*. 

diicago  V.  McGiven,  IS  111,  847;   Aurora  f. 


P«ake,  For  appelli 

Meninl.  as  ncU  m  bodily, Buffering  U  proper 
to  be  coDNidered. 

Hannibal  it  81.  J.  R,  Ch.  t.  Martin,  111  HI. 
tn.  Indianapolit  db  St.  L.  B.  Co.  t.  StaMet. 
02  HI.  313. 

Appellant's  InstructlonK  numbered  4  and  6 
■hould  not  have  been  gtven. 

Oiaen  v.  Chicago,  10  111.  App.  46S. 

Hagmderi  J.,  dellveredtheoptnloDof  tbe 

Tbli  (b  an  action  of  ca«e  commenced  by  the 
appellee  agnlnsl  the  appellnnt  In  Ihe  Circuit 
Court  of  Cook  Coimty  on  March  18,  1898,  to 
recover  dnmages  for  a  personal  injury.  The 
trial  regullcd  in  a  Terdict  and  Judj^ment  for  the 

Elsinliff,  whl(;h  Judgment  baa  been  affirmed 
J  the  appellste  court.  The  cause  is  brought 
here  liy  appeal  from  (be  appellate  court. 

The  decbrailon  avers,  In  substance,  that  tbe 
Cliy  wrongfully  and  ncglicenlly  sufFered  Ihe 
■idenalk  of  Hermitage  Avenue  to  be  and  re- 
msin  in  an  unsafe  and  dnngerous  condition; 
that  a  part  of  the  sidewalk,  about  four  feet  in 
length,  had  been  "torn  down,"  or  the  sidewalk 
had  never  been  built,  ao  as  lo  extend  over  said 
spare  of  four  feet  in  lenglh,  as  it  should  have 
been,  and  would  have  been  had  the  sidewalk 
been  complete;  that  such  space  was  open  snd 
uncovered,  eice{it  by  one  plank  laid  length  wise 
with  tbe  sidewalk,  across  said  open  space, 
which  plank  was  loose  and  insecure;  that  in 
the  evening  of  March  IS,  19KS,  plaintiff  was 
passingalong  said  sidewalk,  it  Iwing  then  dark, 
and  there  bring  a  driving  snnw-Btorm;  that, 
while  plaintiff  was  using  all  due  care  to  pre- 
vent injury  to  herself,  sbe  stepped  into  said 
open  space,  and  fell  to  tbe  ground,  and  was  in- 
jured, etc.  Tbe  facts  are  settled  by  tbe  Judg- 
ment of  the  appellate  court. 

Appellant  complains  of  an  Instruction  given 
by  the  trial  court,  which  told  the  jury  (bat  if 
they  found  the  defendant  guilty,  and  (hat 
plslntlff  had  sustained  dama(;ea  by  reason  of 
tbe  injury,  tbey  bad  a  right,  in  estim-iting  such 
damages,  to  "take  Into  connidiTatinn  all  tbe 
tacisandcircumsmncesio  evidence  before  them; 
the  nature  and  effect  of  tbe  plainlilTs  physi- 
cal injuries,  If  any,  shown  by  th?  evidence  to 
bave  been  suslnined  from  the  cause  alleged  In 
tbe  declarailon;  her  euffering  in  body  and 
tnind,  if  any,  rcEuiting  from  such  injuries," 
etc.  The  pFirt  of  the  instruction  which  is  par- 
ticularly objected  to  is  that  which  allows  dam- 
ages for  "suffering  in  mind ." 

The  iosiruciion  here  complained  of  ts  anb- 
■taotinllv  the  same  as  tbe  fifth  luBtrucflon  in 
Sannihal  »fi  St.  ./.  R.  Go.  v.  Martin,  111  III. 
8i9,  which  was  held  (o  be  good.  In  that  case 
wesnid;  "Where  suffering  in  body  and  mind 
is  the  result  of  Injii ties  caused  by  negligence.  It 
is  proper  to  take  it  into  cooai deration  in  esti- 
tnallng  the  amount  of  damages."  The  decis- 
ion in  (be  Martin  Gate  is  conclusive  upon  (he 
point  here  made,  and  we  muat  bold  tiiat  the 
8L.R.A. 


inslruction  given  by  tbe  trial  court  waa  not  ei 


Upon  her  direct  examination  plaintiff  was 
asked  this  question:  "How  has  your  mind  been 
since  that  lime, — your  faculliesT"— to  which 
she  answered  as  follows:  "  Very  poor;  very 
different  from  what  it  was  before.  An  ob- 
jection to  this  question  and  answer  by  defend- 
ant's counsel  was  overruled,  and  ejccption 
was  taken.  Counsel  for  appellant  urge,  as  a 
reason  why  their  objection  gbould  have  been 
sustained,  that  the  effect  of  the  Injury  upon  the 
plnintiff's  mind  was  matter  of  special  d;i  mage, 
and  sboutd  bave  been  specially  pleaded  in  Ac 
declaration.  In  Ibe  first  place,  the  language 
of  the  declaration  ia  broad  enough  lo  cover 
Bucb  effect  upon  tbe  mind  as  may  have  resulted 
from  the  injury  to  the  body.  It  Is  averred 
that  plaintiff  "suffered  great  pain  and  agony." 
"Agony"  has  been  defined  to  be  violent  pain 
of  body  or  mind.  In  the  second  place,  the 
plaintiff  is  always  entitled  lo  recover  all  dam- 
ages which  are  the  natural  and  prnzlmu'e  ron- 
sequeoce  of  tbe  act  complained  of;  and  those 
damages  which  necessarily  result  from  the  In- 


tion.  Only  those  dsmaiies  which  are  not  the 
necessary  result  of  the  injury  are  termed  "spe- 
cial," and  required  to  be  staled  speciallv  in  the 
declaration.   Qvineg  Oonl  Ca.  v.  Nood,  77  III.  68. 

But  the  body  and  mind  are  ao  intimately 
connected  that  (he  raind  is  very  often  directly 
and  necessarily  ailecied  by  physical  injury. 
There  cannot  be  severe  physical  pain  Hitbout 
a  certain  amount  of  mental  sumerin);.  The 
mind,  nnleas  it  is  so  overpowered  that  con- 
sciousness Is  destroyed,  takes  cognizance  of 
physical  pain,  and  must  be  more  or  less  af- 
fected thereby.  Indianapoli*  A  St.  L.  R.  Oo. 
T.  atablei,  62111.  818. 

We  do  not  understand  that  tbe  Inatrucdon, 
or  the  admitted  proof  in  this  case,  contemplated 
any  other  trenlal  suffering  than  that  which 
was  inseparable  from  tbe  bodily  injury.  There- 
fore no  lulegation  of  special  damage  waa  nec- 
esiiary.  Any  mental  anguish  which  may  not 
have  been  connected  with  Ihe  bodily  injary, 
but  caused  by  sotne  conception  arising  from 
a  different  source,  could  not  properly  hare  been 
taken  into  consideration  by  the  jury.  We  are 
of  the  opinion  that  itwsa  not  error  to  overrule 
the  objection. 

Appellant  also  assigns  as  error  the  re'usal  of 
the  court  to  give  Ihe  fourth  and  sijtth  instruc- 
tions asked  tiy  it.  In  the  fourth  it  was  stated 
that  "a  person  in  the  full  pos'^ssion  of  her 
tscullies,  passing  over  a  sidewalk  when  there 
was  light,  with  no  crowd  to  Jostle  or  disturb 
her,  and  no  interveningobstacie  to  hide  a  dan- 
gerous place  which  she  is  approaching,  and  no 
sudden  cause  to  distract  her  aitention,  is  bound 
to  use  her  eyes  to  direct  her  fontsteps;  and  If 
she  failed  to  do  so,  and  is  negligent  therein, 
she  has  no  cause  of  action  against  the  City  for 
iniuries  received  by  herbeeause  she  sle oped, 
without  looking,  into  such  danmrous  place. 
In  Ihe  sixth  it  was  said  that  "ordinarv  care  re- 
Quirea  that  the  foot  passenger  shall  use  her 
eyes  as  well  as  her  feel,  and  therefore,  if  yott 
tieiicve  from  Ibe  evidence  that  tbe  plaintift 
was  injured  t>ecause  of  the  failure  on  lier  part 
to  look  where  she  was  going,  or  obs.rve  tlia 
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condition  of  tbe  sidewalk  on  wblch  ghe  nas 
walking,  you  aboultl  find  the  defendant  not 
guilty.  These  insirucilons  were  properly  re- 
fuBed,  Tbey  Tirtually  leU  the  Jury  that  cer- 
tain factB  constitute  negligence;  NegligeQceia 
■  Question  of  fact,  aad  not  one  of  law,  and  '*it 
b  for  tbe  Jury  to  determine  from  Ihe  evidence 
^vheUieT  one  or  botb  of  the  paitiea  may  have 
been  negligent  in  their  coadacl,  and  not  for 
tlie  court  to  take  the  queslioo  Crom  tbem.  and 
declare,  if  certain  facts  eilsl,  negligence  ia  e»- 
tablishtd."  Mycri  v.  Indianapoiu  A  St.  L.R. 
Co.  118  111.  38S.  and  caeeB  Ibere  cited. 

The  plain  tiff  In  litis  case  was  bound  to  make 
a  leasonable  use  of  ber  faculties  wbcn  walking 
along  Ibe  aidewalk,  in  order  to  avoid  danger; 
but  what  was  such  rraaonable  use  was  a  ques- 
tion of  fact  to  be  determined  by  the  jurj',.  un- 
der all  the  circumstances  disclosed  by  the  evi- 
dence. A  number  of  inslruciions  wbicb  were 
given  told  the  Jury  that  the  plaintiff  could  not 
recover  unless  sbe  "was  at  tbe  time  of  such  in- 
jury exercising  reasonable  care  and  caution." 
Several  inslructions  given  at  tbe  request  ol  de- 
fendant embodied  all  that  was  maleriai  or  im- 
portant In  tbe  refused  instructions.  Amont; 
these  wa«  the  eleventh,  wblcb  Is  as  follows: 
"(111  If.  after  considering  all  the  evidence, 
jou  should  believe  the  defendant's  servanls  In 
charge  of  tbe  street  In  controversy  failed  toex- 
eicUe  ordinary  care  In  keeping  Its  aldevralkson 
that  street  in  safe  condition,  yet  if  you  also  be- 
lieve from  the  evidence  that  plaintiff,  at  tbe 
time  of  tbe  Injury,  failed  to  ezcrciae  ordinary 
care  for  ber  own  safety  to  prevent  or  to  avoid 
tbe  Injury  complained  of,  tben  tbeie  can  be  no ' 


recovery  by  tbe  plaintiff  In  this  case,  and  tbe 
iury  should  find  tbe  defendant  not  guilty." 
What  particular  facts  amounted  to  an  eierdae 
of  ordinary  care,  or  what  particular  facta 
amounted  to  a  want  of  ordinary  care,  It  waa 
for  tbe  Jury,  and  not  for  tbe  court,  to  detei^ 
mine,      JttaJaiA  B.  Co.  v.  Elliott,  88  Hi.  «I. 

Some  of  tbe  phraseology  used  in  tbe  fourth 
insiruclion  was  made  use  of  by  ibis  court  in 
Keaanu  v,  Depwi,  80  111.  119.  Tbat  case  was 
decided  before  It  bad  become  the  law  of  tbia 
SLaie  that  questions  of  fact  in  actions  of  this 
kind  are  settled  by  the  judgment  of  ihe  appel- 
late court.  Moreover,  ii  appewred  lliere  thai 
the  plaintiff  had  neeu  the  defect  lu  ihe  side- 
walk four  or  five  days  before  he  waa  injured, 
and  several  times  siil»equcnlly,  and  tbatat  Ibe 
time  of  tbe  injury,  ineicad  of  lookina  at  Ihe 
hole  in  Ibe  sidewalk  of  tbe  existence  of  which 
be  bad  knowledge,  he  was  observing  a  passing 
bugey,  to  satisfy  his  curioaily  as  to  the  style  of 
barneas  on  the  horse.  In  Ibe  present  case 
there  was  evidence  tending  to  show  that  the 
plaintiff  had  no  previous  knowledge  of  the 
open  space  In  the  sidewalk  before  she  fell  into 
ii.  By  omitting  all  reference  to  Ibis  circum- 
stance, tbe  lan^uageof  tbe  refused  instructions 
required  of  her  tbe  sane  degree  of  care  in  case 
she  was  Ignorant  of  Ihe  delect  as  Ibough  she 
bad  known  of  it.  Hence  tbe  pbrafeology 
which  may  have  been  appropriate  in  tbe  De- 
pea  Gate  was  not  adapted  to  llie  circumstance* 
of  the  case  at  bar.  We  perceive  no  such  error 
In  the  record  as  would  Justify  a  reversxi. 

The  jwiffment  of  lAa  Appeiiatt  Court  it  of- 


IOWA  SUPREME  COURT. 


6TATB  OP  IOWA,  Flff.  in  Otrtiorari. 

ClauB  Y088. 

SAME  e.  George  TANNA. 

SAME  c.  Henry  EAHLER. 

SAME  «.  T.  BOE. 

SAME  B.  Edward  CONERT. 

(....Iowa I 

A  condition  In  a  Judgment  ■entenolug  de- 
[enilaQt  for  contempt  in  violBtiDgan  Injunction 
aealnat  the  unlaw  liil  sale  of  iDtoiloaUoR  Uiuors, 
ttaat  "iheezeautloQof  tlilsJijiJinDeQtis  to  l>e  sus- 
pended during  thepleaaureof  the  court,"  li  un- 
lawful and  void. 

a>uieB,iBea) 

CERTIORARI  to  the  DIstrfcl  Ctourt  for  Clin- 
ton Couniy  to  determine  tbe  validity  of  cer- 
tain conditions  In  judgments  sentencing  de- 
fendants 10  fine  or  imprisonment  for  contempt 
of  court,  by  which  the  execution  of  Ibe  judg- 
ments was  suspended  during  the  pleasure  of 
the  court     Judgment  for  plaintiff. 

The  facts  fully  appear  in  the  opinion, 
e  L.  R.  A. 


XeuTt.  W.  A,    n^fffnolB  and  W.  L. 

Smith,  for  plaintiff  In  certiorari: 

Beciion  12  of  chap.  148  of  the  Acts  of  the 
SOtb  Qeueral  Assembly  gives  tbe  court  no 
power  sucb  as  it  assumea  to  exercise  in  this 
case.     That  section  provides  that  "Any  person 


ipt  by  a  fine  of  not  less  tban  |500  n 
more  than  $1,000,  or  by  InDprisonmenl  In  tbe 
county  Jail  not  more  tban  sii  months,  or  by 
both  such  floe  and  imprisonment,  in  the  dis- 
cretion of  the  court." 

Mr.  P.  B.  Wolfe,  for  defendants  in  certio- 

The  power  of  tbe  court  to  suspend  sentence 
is  fully  established. 

PeopU  V.  Mueller,  16  Chicago  Leg.  News. 
364. 

The  following  autboriiies  sustain  ttie  action 
of  tbe  court  in  these  causes: 

Com.  V,  Dotediean,  116  Maas.  188;  State  v. 
Amy.  48  N.  J.  L.  113;  Wea'Eer  Y.FeopU.  88 
Micb.  207. 

Beck,  J. ,  delivered  the  opinion  of  thecourt: 
These  cases,  arising  upon  like  facts,  and  in- 
volviog  tbe  same  principles  of  law,  are  submit- 
ted for  decision  u  this  couit  together,  upon 
one  abstract.  Tbe  records  of  all  the  cases  are 
alike.    There  Is  no  dispute  upon  tbe  facts  in- 


..  A.  100;  41  L.  R.  A.  HZ; 
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J  una. 


viilvcd  Id  the  cnso,  wbich,  briefly  Btaled,  are 

these:  TLe  defendanta  were,  by  proper  pro- 
cociiings  umier  the  Blatule,  en;joinea  fnim  sell 
jug  uDlHnfully  iatoi^icatiiiK  liquors,  of  wbjcb 
tLey  were  fouad  iniitly.  In  Ibe  proceedings, 
wlieteby  Ibey  maintained  a  Dutsiince,  wbicb  by 
decrees  they  were  enjoined  from  maintaining. 
After  lliese  dicrees  were  rendered,  defendants 
continued  to  seL!  Intoxicating  llqnois  conlrary 
to  Ian,  and  pmreedinga  nere  Ibereupon  insti- 
luied  lo  puniab  tbem  for  coniempt.  They  con- 
tinued in  contempt  cf  the  iojunetjon  until  after 
tliese  proceedings  were  InEtiiuled;  but,  before 
the  citutioD  for  ihem  to  answer  in  ibe  proceed' 
ings  was  served,  they  ceaseil  to  disobey  the  in- 
Jurrtion,  and  quit  selling  intoxicatiog  11<iuors, 
thus  abating  Ibe  nuuwnce.  Upon  the  bearing 
In  tlieae  proceedings  the  court  found  that  de- 
fendants had  Tiolated  the  Injunction  by  selling 
intoiicsting  liquors,  and  were  In  conleinpl,  and 
aubjeot  to  punishment  Ibercfor.  nnd  in  each 
case  entered  &  ]ud;;ineDt  for  s  fioe  of  fSOO 
agalnsi  the  defendant  therein,  and  an  order  that 
be  stand  commilled  lo  the  county  jail  for  Ihir- 
tv  days  unless  (be  flue  and  costs  tie  soonerpsiil. 
"the  judgment  contains  a  condition  in  this  lao- 

eage:  "The  execution  of  Ibis  jiid^menl  la  Co 
suspended  during  the  pleasure  of  ibe  court: 
but  whenever  the  court,  or  one  of  the  judges 
thereof,  bo  directs,  execution  and  warrant  of 
commilmeDl  are  to  Issue.  The  clerk  is  lo  pay 
W.  A.  ilaglDniss  and  W.  L.  Bmitb,  attorneys 
JD  aaid  CHBCB,  ten  per  cent  of  tbe  flne  paid, 
whenever  the  said  fine,  or  any  part  thereof,  is 
paid."  The  ralidity  of  this  condition  is  in- 
volved in  the  only  question  arising  in  the  case. 

2.  Certiorari  is  provided  by  statute  for  the 
review  of  proceedinga  to  punish  for  contempt, 
and  appeal  does  not  lie  In  such  cases.     Code, 

3.  The  question  of  tbe  case  is  a  aimple  one, 
and  demands  but  brief  discussion.  Tlie  con- 
dition of  the  judgment  puts  its  execution  whol- 
ly wiiliin  tbe  discretion  of  the  court  below, 
whether  thai  diBcretloo  be  exercised  wiib  or 
witbot:t  Justice  or  resRon.  If  it  be  the  plena- 
ure  of  that  court,  process  may  never  be  issued 
upoD  the  judgment  The  case  is  ibis:  We 
find  a  Judgment  for  a  fine  against  defendant, 
which  can  only  be  enforced  at  tbe  pleasure  of 
tbe  court.  Tbe  judgment  is  thus  suspended, 
and  Die  State  is  defeated  of  the  remedy  pro- 


exists  in  a  case  of  contempt,  it  must  exist  In 
all  cases  punisLable  by  fine  and  imprisonment. 
The  law  18  no  respecter  of  persons.  One  vio- 
lator of  law  possesses  no  lights  or  immunities 
Dot  beld  by  another.  It  follows,  then,  that  all 
fines  and  penalties  prescribed  by  law  taaj  be 
SL.&A. 


collected  only  when  ft  accords  with  the  plea»- 
ureof  Ibe  court  In  wbicta  judgment  Is  rendered 
theri'for.  Tbe  claim  of  the  validity  of  the  con- 
dition of  the  judgment  leads  to  the  most  ab- 
surd results.  It  Is  hardly  necessary  to  say  that 
It  is  based  upon  no  atatiite. 

4.  It  li  shown  by  a  aiipnlalloD  filed  In  tha 
case  thnt  the  defendants  htul,  before  tbe  entry 
of  Ibe  judgments,  but  after  tbe  proc^lngs 
were  begun  wberein  they  were  entered,  ceased 

I o  viol  

for  Ihi 
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stipulation  shows  that  tljey  were 
ontempt,  and  continued  to  violata 
law  and  disoliey  the  injunction  of  tbe  court 
until  after  the  contempt  proceedings  had  been 
executed.  The  fact  that  tbe  defeodanls  had 
ceased  to  violate  the  law  la  urged  as  the  ground 
upon  which  the  order  suspending  the  Judgment 
was  rightly  made.  It  bas  never  been  under- 
stood that  tbe  reformation  of  ■  violator  of  the 
law — the  turning  away  from  crime  loan  honest 
life — will  defeat  punfahmenf  for  past  offeDBca. 
It  may  mitigate  punishment,  but  will  not 
wholly  defeat  It.  It  may  be  the  ground  of  a 
pardon.  But  In  this  case  Ibe  punishment  is 
noi  ralllgated,  but  suspended.  If  it  be  lbs 
pleasureof  the  court  never  to  direct  execution, 
the  effect  of  a  pardon  is  had  without  the  au- 
thority of  law.  It  is  simply  the  case  of  the 
court  arresting  execution  during  tbe  pleasuie 
of  the  Judge,  without  authority  of  the  law. 

0.  Toa  court,  in  a  proper  case,  may  arrest 
judgment  to  attain  the  euos  of  Justice,  but  not 
to  defeat  Ibe  remedy  sought  bj^  plalntifT,  whicb 
is  tbe  effect  of  tbe  order  suspending  the  excca- 
tinn.  If  judgment  be  suspended,  tbe  action 
stands  for  disposition  in  the  future  as  provided 
by  law.  In  Uils  case  tbe  action  isdinposed  of, 
— ti  ended  by  Judgment;  and  the  plaintiDTa 
remedyls  indefluitelyauspended.  or  wholly  cut 
off,  by  the  order  suspending  execution  duiirg 
lie  pleasure  of  the  Judge  of  the  court.  The 
diEtiDCtioi)  between  suspending  Judgment  and 
suspending  execution  is  obvious,  and  need  not 
be  further  pointed  out.  Counsel  for  the  de- 
fendants cite  in  support  of  tbe  action  of  the 
court  below  tlie  following  cases:  I'tmite  t. 
Mveller,  15  Chicago  Legal  News,  BM;  Com.  v. 
Dtncdican,  ll.'i  Mass.  18U;  State  v.  Addv.  A%  N. 
J.  L.  113;  Weater  v.  I'eoj^.  Sa  Mich.  297. 

These  are  cases  whereiD  sentence  after  Itae 
verdict  was  suspended. — a  very  diflerent  thing 
from  tbe  suspension  of  execution  after  judg- 

In  our  opinion,  tbe  order  of  the  district  court 
suspendiDg  ezccutlon  is  without  tlie  authoritr 
of  law,  and  should  be  declared  ouU  and  voia 

Judffment/orftaint^, 
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TaA.VELKite  Inbdkakcb  Co.  v.  Califorsu.  InBtnuHCs  Co. 
NORTH  DAKOTA  SUPREME  CMDUKT. 


TRAVELED  INSURANCE  CO.. 


( — N.  D.....) 

-*1.  Whera  ft  poller  of  lira  InsurMtee 
provide*  that  m^od  Uieieoa  must  be 
brougtit  witbtn  a  tpeclfled  time  kfter  tbe  Ion 
occurs,  tfae  limitation  runa  Irom  the  date  at  the 
Ore.  although,  under  other  ptOTlalODB  of  the  pol- 
io;, the  cituse  ot  acUou  doo  not  uxsrue  uatU 
«ome  time  attar  the  Are. 


nt  of  the  InBUrance. 
S,   A  mere  oontraet  of  re-ln>urajiee 

ate«  no  privity  between  the  orlg-lnal  Insured  and 
the  re-Insurer:  but,  irhere  tbe  loea  or  risk  1*  ex- 
"preaalr  auumed  by  another  company,  tbe  orl^ 


•Head  DQtea  by  Cohubs,  Ch.  J, 


(Hay  e,  lOXL) 

APPEAL  hv  defendaatB  from  a  judgmeDt  of 
tbe  IMqlrfct  CourtforCass  County  io  favor 
of  plaintiff  in  an  action  brought  to  recover  Ihfl 
amount  alleged  to  be  due  on  a  policj  of  flte  in- 
surance.    Reverted. 

Tbe  facto  BufBcienlly  appear  in  the  opinion. 

Heart.  Miller,  Clalftnd  ft  Cl«Uuid  and 
W.  L.  Wild«r,  for  appellanls: 

Tbe  pai'liea  acting  in  Mlncesota  might  con- 
tract for  alimilatlon  of  action,  and  the  contract 
in  Ibis  respect  will  be  upheld  and  enforced  by 
tbe  courts  of  this  Stat«.  Such  a  stipulation  Is 
valid. 

Peoria  M.  it  F.  In*.  Oo.  t.  WhiUMtt,  26  lU. 
4M;  Williamt  r.  Vermont  Hut.  2n».  Go.  20 
Vt.  230;  Wil»on  V.  ^tna  Int.  Co.  27  Vt.  101; 
Portagt  County  Mut.  F.  Ipi.  Go.  v.  Wetl.  6  Ohio 
St.  802;   Xvte  v.  Hamilton  Hut.  Int.  Co.  6 


Hon.— nra  fnsuToiKB,'  llmlloHon  of  ocUon  on  pol- 

Where  a  policy  Umlls  the  time  for  luln?  upon  It 
to  a  "term  of  twelve  montha  next  after  the  logs  or 
damavd  shall  ocour,"  tbe  twelve  months'  term  doeg 
■lot  begin  to  run  until  after  tbe  Ion  becomes 
payable  by  tbe  terms  of  the  policy,  and  tbe  right 
of  action  accrui  s.  Bteen  v.  NUgara  F.  Ina.  Co.  BB 
K.T.  B15;  AmM  v.  New  York  rnlon  Ins.  Co.  14  N. 
T.  !S3;  New  York  v.  Haraltton  F.  tna.  Co.  BO  N.  T. 
«;  Hay  V.  Star  F.  Ins.  Co.  77  N.  Y.  ^36;  SpsM  v. 
Borne  Mut.  Ins.  Co.  (Or.l  IT  Fed.  Rep.  US;  Barber 
v.  Fire  &  M.  Ins,  Oo.  of  Wheeling.  19  W.  Va.  858; 
Chandler  v.  Bt.  Panl  F.  *  U.  Ins.  Oo.  H  HInn.  BO; 
Hay.  Ids.  1 17V;  Ellllps  v.  Putnam  F.  Ins.  Co.  IS  Wis. 
to-.  FrleHin  v.  Allemanla  F.  Ins.  Co.  (Wis.)  SO  FM. 
Rep.  B6£;  VetM  v.  Cliolon  F.  Ins.  Oo.  (Uo.)  80  Fed. 

Bep.ee8. 

The  cause  of  aotlou  does  not  ocorue  until  after 
tfaefumlablDgof  the  proof  of  loaa.  Chandler  v.SL 
Paul  F.  h  M.  Ins.  Oo.  tupm. 

Where  It  is  provided  In  a  policy  of  Insurance  that 
action  must  be  brought  within  one  year  after  loss, 
and  that  the  company  will  pay  the  loss  In  siity 
■days  after  proof  of  low.  tbe  limitation  begins  to 
run  after  tbe  expiration  of  Hlity  days  from  the 
fumiahlnK  of  the  proof  of  Ion.  Ellli  r.  Counoll 
Bluffs  Ids.  Co.  M  Iowa.  EOT.  followed  In  HUler  v. 
Hartford  F.  Ins.  Co.  70  Iowa,  TDL  Bee  Stout  v.  City 
F.  Ins.  Co.  a  Iowa,  S8i;  Longburat  v.  Star  Ins.  Co. 
IS  luwa,  304. 

9ult  on  a  policy  of  Insurance,  which  Is  payable 
sixty  daysaflvr  due  notloe  and  proof  of  loas.  oan- 
not  be  mnintatned  if  begun  before  the  expiration 
of  the  ality  days.  German  Am.  Ins.  Co.  v.  Hook- 
ing. A  Cent.  Rep.  911.  IIE  Fa.  BIS.  Bee  notes  to  Uur- 
dock  V.  Franklin  Ins.  Co.  (W.  Ta.)  T  L.  E.  A.  SS: 
Oaaa  r.  Sun  In&  Oo.  iCaL)  8  U  B.  A.  4& 

A  eontrani  visu. 


tlODS  In  a  policy  of  fire  Insurance 
Willdiuon  V.  Flrd  Mat.  F.  Ins.  Co.  of  Worcater.  tt 
H.  Y.  4tk  Hay.  Iia.  I  478;  nole  to  Case  r.  Bun 
Ins.  Co.  iCal.)  fi  L.  R.  A.  48).  tbe  weight  of  author- 
ity. *a  developed  in  the  preceding  oitatlona,  treats 
tbese  provisions  for  UmltatkiD  of  tbe  aotloD  or  suit 
as  being  for  the  benefit  of  the  Insurer,  to  be  sub- 
8  URA. 

See  also  lli  L.  B.  A.  13H;  21  I-  R, 


}ect  to  tbe  rules  of  oonstructloii,  and  ta  be  Odd- 
Btrued  together;  while  in  other  Btates  tbe  provlaJon 
limiting  tbe  right  of  action  to  a  shorter  period  than 
tbst  prescribed  by  the  general  Btatutc  of  Llmlta* 
tlons  Is  held  binding  on  the  insured.  Fullam  v. 
New  York  Union  Ins.  Co.  T  Gray,  83:  Cray  v.  Hart- 
ford F.  Ins.  Co.  1  Blatcbf .  £80;  Ketchum  v.  Protec- 
tion Ins.  Co.  1  Allen,  N.  a  ISO;  Wllaonv.£taaIns. 
Co.W  Vt.B9;  Ameabury  v.  Bowdllch  Hut  F.  Ina. 
Co.  e  Gray,  see;  Virginia  F.  *  U.  Ina.  Co.  v.  Wells, 
S3Va.7ae:  Chambers  v.  Atlas  Ins.  Co.  (1  Conn. 17. 

In  IlUnols  and  Hassaohusetts  it  Is  held  to  take 
effect  from  the  time  of  the  destruction  of  the  prop- 
erty from  the  cause  Insured  against  Johnson  v. 
Humboldt  Ins.  CO.  SI  III.  fSS;  Fullam  v.  New  York 
Union  Ins.  Co.  7  Gray.  BI.  Bee  note  to  Uurdook  v. 
Franklin  Ins.  Oo,  (W.  Va.)  T  L.  R.  A.  B73. 

In  the  absence  of  any  evidence  of  tnd  faith  or 
unreasonable  delay  on  the  part  of  the  Inaurance 
company  there  is  nothing  to  authorize  the  oourt 
to  relieve  tbe  Insured  from  the  consequences  of  hla 
own  expnn  oontreot.  Fullam  v.  New  York  Union 
Ins.  On.  ntpm.'  Grant  v.  Lexington  F.  L.  ft  M.  Ins. 
Co.  6  Ind.  KS;  Amea  v.  New  York  Union  ina  Co.  4 
N.Y.M. 

Under  a  policy  which  provided  that  no  action 
should  be  sustained  nnleas  commenced  within  six 
months  after  the  loas  sbould  occur,  and  also  that 
no  suit  should  be  maintained  untQ  arbltratora  bad 
flied  tbe  amount  of  the  loss.  It  was  held  that  tbe 
action  could  be  oommenoed  wtlbln  six  months 
after  the  arbitrators  had  Bied  the  amount  of  tbe 
lina.  Barber  v.  Fire  A  H.  Ins.  Oo.  of  wheeling.  ie 
W.  Va.  BU.  Contra  in  Jobnson  v.  KumtKldt  Ins. 
Co.  SI  111.  <e.  where  It  Is  held  that  the  time  doea  not 
iwelve  months  after  the  award,  and  that 
rent  should  a  suit  or  action  be  commenced 
after  the  expiration  of  twelve  months  from  the 
"  '  ig  tbe  loea. 
issurea  was  prevented  by  the  action 
Of  the  Insurer  In  the  matter  of  arbi- 
tration, the  Insured  must  commence  bis  action 
within  tbe  time  spcclDed  in  ttie  stipulation. 
TbompBon  V.  Fbisnii  li».  Co.  (Or.)  2&  Fed.  Kep.  190. 

This  rule,  however,  would  not  obtain  In  cose  of 
bad  faith  on  the  part  of  the  insurer  or  nnreaiona- 
ble  delay  on  his  part.  In  which  case  tbe  aoUon 
would  not  be  barred.  Little  v.  Phcenii  Ins.  Co.  Ul 
Haas.  S80;  Oooden  v.  Amoskeag  F.  In*.  O0.SO  H.  B. 

■a. 
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Ony,  118;  Bumbetdt  In*.  0>.  v.  Johtuon,  1  III. 
App.  809. 

Iq  tbe  following  cau«  nich  a  itlpiiladoii  has 
been  conalnied  and  held  to  be  a  bar  to  the  ac- 
tion: 

R^adletbarffer  v.  Sarfford  Ini.  Qt.  H  TJ.  8. 
7  Wall.  88fl  (19  L.ed.  2B7);  Arthur  v.  Bome- 
sUad  F.  Int.  Co.  78  N.  T.  «3;  Virginia  P.  ■£ 
JK.  Jr.*.  Cn.  V.  WeiU.  83  Va.  786;  Boon  t.  State 
in*.  Q>.  37  Mlno,  428;  rA*)ntp*)»  t.  PAomir 
in*.  Co.  28  Fed.  Rep.  398;  ChandUrt.  Si.  Paul 
F.  <t  M.  In:  Co.  21  Mtnn,  85;  ffLa-aqhlin  v. 
Union.  Cmt.  L.  In*.  Co.  (Mo.)  11  Fed.  Rep.  280; 
QarreUon  v.  Hawkej/t  In*.  Co.  OS  Iowa,  468; 
Peoria  M.  dc  F.  In*.  Co.  \.  WhitehiU,  *wpra; 
Jbpfay  7.  .SXna  F.  In*.  Co.  30  N.  T.  184. 

Mr.  Alf<  E>  Boreaen,  for  respondent: 

The  time  In  trbich  the  action  muet  be 
bronght  under  the  llmitBtion  claiues  readiof; 
like  the  one  in  this  policy  does  not  commence 
to  run  until  sixty  days  after  the  proofs  of  loss 
are  furnished  to  the  company. 

BUi*  T.  Council  Bluffs  In*.  Co.  64  Iowa,  007; 
Frieun  f.  AUemania  In*.  Co.  80  Fed.  Rep. 
808;  Mix  t.  Ande*  Int.  Co.  of  Oindnnati,  9 
Hun,  897;  Cluindltr  v.  81.  Paid  F.  &  M.  Int. 
Co.  21  Minn.  68;  Mayor  t.  Hamilton  F.  Int. 
Co.  8B  N.  T.  45;  Barber  v.  Fire  <fi  M.  In*.  Go. 
of  Whteling,  16  W.  Va.  668;  8tem  t.  Niagara 
F.  Int.  Co.  89  N.  T.  81S;  Spare  t.  Home  Mut. 
la*.  Co.  17  Fed.  Rep.  8b9;  Hay  t.  Star  F.  In*. 
Co.  77  N.  T.  285;  I^ghurtl  t.  Star  In*.  Co. 
19  Iowa,  864;  Hmnettey  t.  Manhattan  F.  Int. 
Co.  28  Hun,  98. 

Tbe  Company  defended  the  first  action  on 
tbe  ground  that  it  was  prematurely  brought, 
because  instituted  within  less  than  siity  days 
after  proofs  of  loss  were  received  by  the  de- 
fendants. Plaintiff  ttien  dismissed  tbe  first  ac- 
tion, and  on  tbe  34Ib  day  of  March,  1887,  com- 
menced the  action  now  pending.  If  Mr. 
Bprague  did  not  commence  hia  acliou  within  a 
jesr  he  was  barred,  and  if  the  Company  elect- 
ed to  retain  tbe  proofs  ot  toss  and  to  accept 
them,  tbe  first  HCtion  was  prematurely  brought. 
Hr,  Sprague  under  thid  state  of  facts  could  do 
nothing  else  tban  commence  his  first  action  as 
be  did  and  then  If  tbe  Company  by  its  plead- 
ings indicated  that  it  elected  to  stand  on  the 
proofs,  tbe  only  thing  be  could  do  was  to  dis- 
miss and  commence  over  again.  When  the 
defendants  interposed  tbe  angwer  pleading  the 
receipt  ot  the  proofs  of  loss,  and  claimed  an 
abatement  of  the  first  action  by  reason  of  such 
facta,  they  certainly  should  be  held  to  their  elec- 
tion. 

Dyehman  t.  8efat*on,  89  Minn.  183. 

CorlisBa  J.,  delivered  tbe  opinion  of  tbe 

The  alleged  liability  of  the  defendant,  the 
CalifornialnsuranceCompanyofSan  Francisc  o , 
rests  upon  a  fire  insurance  policy  issued  by  it 
covering  bull  dines  owned  by  oneE.  C  Bprague; 
and  the  other  defendant,  the  Phcsnli  Insur- 
ance Company,  is  sought  to  be  held  by  virtue 
of  a  contract  between  it  and  its  co  defendant 
whereby  it  re-insuied  the  risk,  and  asau 
the  same.  If  this  contract  were  strictly  oi 
re-inautance,  there  would  be  no  such  privily 
between  tbe  original  insured  and  Ibe  re-insurer 
as  would  creale  a  liaUlity  on  tbe  part  of  the 
latter  to  tbe-  former.  Strong  t.  Ptuxnix  ' 
SURA. 


Oo.  S9  Ho.  280:  Ootueiidaled  R.  B.  A  F.  In*. 
Ga.  V.  CatKoa.  41  Hd.  59;  Hertkenrath  v.  Am. 
Mut.  Int.  Oo.  8  Barb.  Ch.  68,  5  N.  T.  Ch.  L, 
ed.  818;  Ccmmoreial  Mut.  In*.  Co.  v,  Detroit  F. 
A  M.  Int.  Oo.  88  Ohio  Et.  11-16;  Oantt  v. 
Am.  Cent.  In*.  Co.  68  Mo.  S38. 

Tbb  doctrine  has  been  embodied  In  our 
Code.  Comp.  Laws,  §  4186.  But  this  con- 
tract appoan  to  have  been  more  than  one  of  re- 
insurance. The  Phoenix  Company  assumed 
tbe  risk,  and  there  is  respectable  authority 
holding  that  under  such  an  agreement  the  orig- 
inal Insured  may  sue  directly  tbe  company 
that  assumea  the  loss.  Johanne*  v.  Phenix- 
In*.  Co.  of  Brooklyn,  66  Wis.  60;  Glen  t.  Hop* 
Mut.  L.  Int.  Co.  56  N.  T.  378;  Fiaeher  t,  Eopt 
Mut.  L.  Int.  Co.  80  N.  Y.  161. 

No.  question  having  been  made  in  tbe  court 
as  to  tbe  liability  ol  the  Pboiniz  Company 
directly  to  the  insured,  we  will  not  discuca  th» 
point  aoT  further. 

Tbe  plaintiff  sue*  as  tbe  mortgagee  of  th« 
insured,  whose  debt  exceeds  the  amount  due- 
under  the  policy.  The  policy  makes  the  loss 
payable  to  the  mortgagee  asitsinterest  may  ap- 
pear. It  is  not  claimed  that  the  mori^agee 
cannot  maintain   this  action   without  JoininfC 


exceeds  the  amount  of  the  insurance,  has  tbe 
support  of  several  caaes,  liammtl  v.  Queen 
In*.  Oo.  of  London,  M  Wis.  240;  Cone  v.  Niagnra 
F.  In*.  Co.  60  N.  Y.  610:  Martin  v.  FranlUin 
F.  In*.  Co.  38  N.  J.  L.  140;  Coatt*  v.  Pennij/l- 
tania  F.  Int.  Co.  68  Md.  172. 

If  the  owner  lays  claim  to  any  part  of  th» 
Insurance  money,  the  company  may  protect  it- 
self by  interpleader.  But  the  better  practice  i» 
for  the  mortgagor  and  mortgagee  both  to  sue. 
See  Winne  v.  Niagara  F.  In*.  Co.  91  N.  Y. 
ISO:  Afpteton  Iron  Oo.  t.  BrititK  Amtriea 
Auur.  Co.  46  Wis.  38, 

The  defenrtants  claim  that  the  cause  of  actioit 
was  destroyed  by  tbe  lapse  of  time  txfore  tbe 
commencement  of  the  action.  Tbe  policy  con- 
tains the  usual  limilotion  clause  providing  that 
no  action  shall  be  mainlained  upon  the  policy 
"unless  commenced  within  twelvemonths  next 
aftertheloESshBllhaveoccurred."  and  that  ihe 
lapse  of  tbat  time  shall  be  taken  as  couclusive 
evidence  against  the  validity  of  any  claim  under 
Ihe  policy.  TtieloBS  occurred  May  24, 18»6.and 
-'-' -' •  brought  until  March  24, 


...and  that  the  twelve  monibs'  limltalioD 
did  not  commence  to  run  before  tbat  date,  and 
therefore  the  action  was  brought  in  time. 
Thia  presents  the  question  of  the  construciion 
of  such  limitalioD  clauses,  which  has  often 
vexed  the  courts.  It  Is  undoubtedly  true  thai 
a  majority  of  tJie  adjudications  so  interpret 
these  limitations  as  lo  allow  the  full  lime  to 
BUB  after  the  right  of  action  has  accrued,  al- 
though more  than  tbe  limited  time  bas  elap!ied 
since  tbe  loss  occurred.  We  cannot  assent  to- 
Ihe  doctrine  ot  these  cases.  They  rest  upon 
the  alleged  necessity  of  barmooizing  conflict- 
ing provisions.  In  tbeM  cases,  as  Id  thia,  tbe 
policies  provided  tbat  the  loss  should  not  be 
payable  until  a  spcciflc  number  of  days  after 
proofs  of  loss.  There  is  no  conflict  between 
sucb  a  provision  and  another  part  of  the  same 
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policy  requiring  tbe  Action  lo  lie  broogbt  In 
twelve  monthB,  or  any  other  time,  after  loss 
■hall  have  occurred,  provided,  of  course,  a  rea- 
sonablo  time  la  left  after  the  cause  of  actiou  bat 
become  perfect  In  which  to  sue.  The  erroi 
wbicb  appears  to  tbis  court  to  lie  at  the  fouo- 
datioD  of  these  decisions  la  tbe  auumptioD  Ibat 
ibe  Insaraace  company  lolended  to  give  tbe 
inauicd  tbe  full  time  aperlfled,  during  every 
moment  of  which  heml^bt  ioHtilute  hisection. 
What  right  baa  any  Iribiioal  to  find  bidden 
Bomewbere  In  tbe  contract  a  privilege  to  bava 
the  full  lime  to  aue  after  tbe  cause  of  acllon 
baa  accrued,  when  the  policygives  it  only  fi 
the  time  Che  loss  occurs?  There  are  two 
tiuct  provlBloae, — one  that  tbe  iusured  abnll 
aue  before  a  certain  time,  and  another  tbat  he 
sbal]  not  sue  nfler  a  certain  time.  Tbese  do 
not  claeb.  They  merely  oeceKaitate  tt 
strucliou  that  tbe  intention  was  to  gi' 
insured  such  period  In  wblcb  to  maiulE 
action  after  be  could  sue  as  would  be  left  after 
deducting  from  the  lime  limited,  tbe  lime 
which  must  elapse  before  tbe  riKbt  to  sue  could 
accrue.  But  ne  find  in  these  cases  this  extraor- 
dinary reasoning:  They  assert  that  this  doc- 
trine will  of(en  eUI  tbe  actioD  before  it  could 
have  life.  Tbe  answer  ia  abort  and  simple. 
Every  limitation  in  a  contract  is  void  wbich 
does  not  l^ve  the  plaintiff  a  reasonable  time  in 
which  to  atie  after  bis  rigbt  to  aue  baa  become 
perfect.  When  an  Inaumnce  company  has  de- 
clared tbat  a  suit  must  be  brought  within  forty 
days  after  a  loss  hss  occurred,  and  tbat  no  ac- 
tion shall  be  maiotalocd  until  thirty  days  after 
proof  of  loss.  Ibe  duty  of  the  court  ia  not 
10  interpolate  into  the  contract  a  provision  that 
tbe  limitation  runs  from  tbe  date  tbe  cause  of 
action  accrues  in  place  of  one  expunged  by  the 
same  process,  to  wit,  the  provision  that  the 
time  runs  from  the  time  tbe  loss  occurs,  which 
U  tbe  date  of  tbe  fire;  tmt  the  court  should  In- 
voke against  the  Compauy  tbenile  tbat  aright 
of  action  shall  not,  in  effect,  be  destroyed  by  a 
liraitntiun  which  leaves  the  plaintiff  an  unrea- 
sonably abott  time  to  aue  after  bis  cause  of  ac- 
tion baa  accrued,  and  declare  the  limitation 
clause  void.  If  other  provisions  of  the  policy 
make  it  appear  that  in  everv  case  a  reasonable 
time  will  not  be  left  after  tne  rigbt  lo  sue  baa 
become  perfect,  the  limitation  ia  void.  If,  act- 
ing in  good  faith,  and  wilb  all  proper  dili- 
gence, it  transpires  in  any  particular  case  that 
other  provisioDs  of  tbe  policy  to  be  complied 
with  as  conditions  precedent tOB  rigbt  of  Bctiou 
could  not  be  performed  in  time  lo  leave  a  rea- 
sonable time  thereafter  In  which  to  sue,  the 
limitation  is  inoperative  iu  auch  a  case;  and,  if 
tbe  Company  baa  induced  tbe  insured  to  be- 
lieve that  the  lots  willbe  pnld,  or  that  the  llmi- 
lation  will  not  be  iosii'ted  on.  until  it  is  too  late 
losue.  tbe  limitation  is  waived.  Thus  tbe  in- 
sured la  fully  protected  by  tbe  application  of 
kuotvn  and  eatabliabed  principles.  The  con- 
tract is  construed  as  it  Is  written,  and  the  time 
wbeo  the  limitations  begia  to  run,  if  at  all,  It 
fixed,  and  not  uncertain. 

In  Johnmn  v.  Iltimboldt  tn».  Co.,  91 111.  93, 
the  limitation  provision  required  tbe 


claosea,  considered  together,  obviously  provids 
that  the  company  shall  have  sixty  days  within 
which  to  make  payment  after  notice  and  proof 
of  loss,  but  lo  no  event  should  a  suit  or  acilon 
be  commenced  after  the  expiration  of  twelvo 
months  from  the  date  of  the  fire  producing  ibfl 
loss.  Any  other  meaning  attached  to  the  Ian* 
gtiage,  it  seems  to  us,  would  be  strained,  un- 
reasonable and  in  direct  violation  of  the  plain 
Intention  of  the  parlies,  clearly  expressed."  To 
same  effect,  are  Virginia  F.  <t  3i.  In*.  Oo.  v. 
Wm*.  83  Ya.  786;  Chamben  v.  AUat  Int.  Of. 
61  Conn.  17. 

Chandler  v.  «.  Paul  F.  A  M.  Int.  Co..  " 


vision  of  the  policy  in  tbat  case,  one  of  which 
clearly  contemplated  tbat  the  insured  should 
have  twelve  months  after  the  cause  of  action 
accrued,  and  tbe  other  of  which  declared  that 
tbe  action  must  be  btougbt  within  twelve 
months  after  tbe  los^t  bad  occurred.  The  court 
held  that  tbe  limitation  began  to  run  from  tho 
date  when  tbe  right  to  sue  beccme  perfect,  on 
tbe  ground  that  the  clauses  were  loconsiptent, 
and  therefore  tbat  must  prevail  wblcb  was 
most  favorable  to  the  insured.  But.  by  bold< 
ing  tbat  the  two  clauses  were  iDConsiatent.  It 
necessarily  adjudged  tbat  tbe  clause  which  re- 
quired the  action  lo  bebrougbtwilhln  the  time 
specified  after  tbe  loss  had  occurred  referred  to 
tbe  date  of  the  fire,  and  did  not  refer  to  tbe  ac- 
cruing of  the  cause  of  aclion  aa  tbe  date  from 
which  such  language  would  make  the  llmUa< 
tfon  run,  as  that  was  what  tbe  other  clause  wai 
construed  to,  and  clearly  did,  mean. 

The  court  In  8emiat»  v.  Ci^  F.  Iru.  Oo.  of 
Bartfvrd.  80U.  S.  13  Wall.  160  [BO  L.  ed.  490], 
appears  to  have  adopted  tbe  same  construction, 
although  this  precise  question  was  not  in  the 
case;  tl«  court  saying;  "It  is  not  said,  as  In  a 
statute,  that  a  plaintiff  shall  have  twelve  months 
from  the  time  his  cause  of  action  accrued  lo  com- 
mence Hull,  but  twelve  months  from  tbe  time  of 
loss;  yet  bj[  another  condition  tbe  loss  is  not  pay- 
able until  sixty  davE  after  it  shall  have  been  ascer- 
tained and  proveiC  The  condition  is  that  no  suit 
or  action  shall  be  sustainable  unless  commenced 
wilhin  tbe  time  of  twelve  months  next  after  the 
loss  shall  occur,"  etc.  Tbe  whole  trend  of  this 
opinion,  and  tbe  decision  of  the  court,  show 
that  such  a  provision  was  regarded,  not  as  giv- 
ing the  insured  a  specific  time  during  all  of 
which  be  might  sue.  but  simply  as  fixing  • 
period  beyond  which  be  could  not  sue. 

It  appeurstliat  a  former  suit,  brought  within 
a  year  after  the  loss  occurred,  was  dismissod, 
and  (bia  action  Inatituied  after  the  veur  had 
elapsed.  But  it  is  well  sellled  that  tbe  bring- 
ing of  an  action  within  Ihe  time  limited,  and 
which  ia  afterwards  diamissed,  will  not  Bav» 
tbe  second  action,  commenced  subsequently  lo 

Ction  of  tbe  time,  from  the  opcratloa 
itallon.     IfLaugMin  v.  Union  Cent, 
L.  Ini.  Co.  11  Fed,  Rep.  230;  RidillMlxirger  v. 


To  tbe  former  action  the  defendant  pleaded 
I  a  defense  that  it  was  prematurely  brought. 
In  that  sixty  days  bad  not  elapsed  since  the  re- 
ceipt by  It  of  proofs  of  loss.    This  defease  tha 
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CvDipRny  bad  a  perfect  right  to  rnnke  without 
waJTiDg  Ibe  limitatloa  dause.  See  Arthur  v. 
Somettead  F.  Ini.  Co.  rupra. 

The  Iwo  pTovisions  are  Independent  of  each 
other.  If  the  insiired  places  himself  Id  a  posl- 
tloD  where  be  canuot  aue-ffflbin  the  lime  limit- 
ed without  Huing  prematurely,  and  canool,  on 
the  other  band,  wait  UDlil  he  has  a  right  to  me 
after  maklug  proofs  of  lofui  without  baviug  his 
claim  destroyed  by  the  limitation  provision,  It 
Is  his  own  fault;  and  the  Compao;  had  an  un- 
doubted right  to  urge  the  defense  that  the  action 
was  piemalurely  brought  without  being  held 
to  waive  the  other  defense  to  the  second  action, 
commeQced  too  late.  Moreover,  the  lime  bad 
not  run  when  the  tlrat  action  was  brought,  and 
the  limitation  defense  could,  therefore,  not  ha  re 
been  iaierposed  to  that  action.  It  cannot  be 
said  that  the  defendant  the  California  Company 
has  estopped  Itself  from  setting  up  the  defense 
by  boldiug  out  to  the  insured  tbe  hope  of  a  set- 
tlement without  suit.  Assuming  that  all  that 
was  said  and  done  by  its  own  agent,  and  also 
by  the  agent  of  tbe  Phcentx  CompBDy, 


satisAed  tbal  the  Companies  did  not  intend  to 
pay;  and  ihta  was  In  December,  188fi,  five 
months  before  bis  right  lo  sue  was  extinguished. 
Certainly  after  that  time  nothing  was  said  or 
done  by  either  Company  to  lead  tbe  insured 
to  believe  that  payment  without  suit  was  in- 
tended. 

In  this  connection  the  case  of  Oarido  ».  Am. 
Cent.  Int.  Co.  (Cal.)  8  Pac.  Rep.  612,  is  impor- 
tant. In  this  case  tbe  year's  limilation  expired 
February  15,  1881.  Negolintlons  for  settlement 
continued  until  January  21, 1881,  when  insured 
was  informed  tbst  the  company  would  not  pay. 
b  answer  to  the  claim  of  waiver,  tbe  court 
nld  that  be  bad  ample  time  In  which  to  bring 


to  believe  that  suit  w 
It  wilt  \»  noticed  that  in  that  case  tbe  insured 
bad  only  twenty-five  days  left,  whereas  in  tbe 
case  at  bar  he  had  Bve  months.  To  same  effect 
la  Oarrettan  v.  Haviitye  In*.  Co.  65  Iowa,  408. 

There  is  notbisglD  tbe  sickness  of  tbe  insult 
and  his  family  to  excuse  his  delay.  In  fact, 
none  even  of  the  statutory  exceptions  are  ap- 
plicable to  a  limitation  by  contract  and  tbe  lime 
runs  on  in  spite  of  Ibem.  0' Laughlinv.  Union 
Cent.  L.  In*.  Co.  rapra;  WilUami  v,  Vermont 
In*.  Co.  20  Vt.  222;  Sv^»  v,  JVattUrt  Int.  Oo. 
1  L.  R.  A.  S47,  71  Tex.  S79;  WitkiTuon  v.  Pir»l 
Ifat.  P.  Int.  Co.  of  Woreetler,  73  N.  T.  500; 
R\Mleiim.Tiier  v.   Hartford  F.  Int.  Co.  tupra. 

No  question  is  made  as  to  the  vaiidi^  of  tbe 
limitation  clause  in  tbe  policy.  Such  pro- 
visions arc  valid  In  the  absence  of  a  statute. 
This  Is  settled  law.  Our  Statute  relates  to  such 
provisions  (Comp.  Laws,  S  3582),  but  it  is  con- 
ceded that  tbe  Statute  has  no  application  to 
the  facts  of  this  cose,  because  Ibe  contract  was 
a  Minnesota  contract,  insuring  property  there, 
made  tbere  and  lo  he  performed  there.  TIm 
limitation  was  valid  in  that  State,  and  it  in 
terms  extinguished  tbe  right,  aud  did  not  mere- 
ly bar  the  remedy.  May,  Ins.  §433;  Williamt 
V.  Vermont  Int.  Co.  and  Bwgi  v.  Tratelert  Int. 
Co.  gupra. 

As  the  plaintiff  may_  be  able  on  a  new  trial 
to  show  that  the  limitation  was  waived,  ne 
will  not  direct  judgment  against  him,  but  re- 
terte  thtj'udgmeatoftluJHatTiel  Court,  ander- 
tier  a  new  trial. 

All  concur. 

WaUln,  J.,  having  been  of  counsel,  did  not 
sit  in  the  above  case,  Templeton,  J.,  of  the 
First  Judicial  Distria,  taking  his  cJace. 
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W.  E.  SWIFT.  «/.  in  Brr.. 
Cn'T  OF  TOPEKA. 


■1.   A  person  who  rldea  cm  his  bicycle 

gcruae  ttiat  part  of  tlia  Kanras  Biver  Bridge  ttiat 
Is  used  for  the  pHSaage  of  streetHMia.  carriaeea 
and  olhervehloles  does  not  violala  section  IT  ol 
tbe  CItr  Ordinance  No.  Ml  of  tlie  City  of  Topeka, 
that  reads  as  foUowa:  "It  shall  be  unlawful  for 
any  person  to  ride  on  any  tiicyole  or  reloctpede 
upon  aar  atdewalk  In  tbe  raty  of  Topeka,  or 
aorces  the  Kansas  River  Brldjte.  Any  penon  vi- 
olatiaK  tills  BBctloii  sfaall,  upon  oonvlotioD  tbere- 
•Head  notea  by  BaoBuw,  0. 


of,  be  Bned  Id  a  sum  not  less  Uibd  tl>  nor  mora 
tlian  $10,  for  each  olfeiise." 
8.  WhenoTor  m  dty  ordlnauctt  eaa  be 
•o  eonstmed  and  applied  as  to  kIvb  It  foroe 
and  validity,  this  will  tie  done  by  the  oouHs,  ai- 
though  tlie  Qonstructlou  ao  put  upon  It  may  not 
be  tiiD  moat  oljvloui  and  natural  one,  or  the  Itt- 

0fayia,U9CL) 

ERROIt  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  convictinx 
defendant  of,  and  fining  him  for,  a  violation  ol 
a  city  ordinance  regulating  the  use  of  bicycles. 
Bev^ted. 
The  facts  lufflciently  appear  In  the  oidnion. 


Nora.— BloiKle  o  vehieU. 

A  bloyole  ti  a  carriage  or  vehicle,  and  tlie  rider 
has  tbe  same  rlgbt  upon  Uie  bigbway  as  n  carriage 
drawn  by  horses.  Bolland  v.  Bartoh,  120  Ind.  18; 
lleroer  v.  Corbtn,  8  L.  R.  A.  Sil,  U7  Ind.  *B0. 

Wlitm  meeldns  any  other  person  travellDC  with 
any  caniasre  or  oUier  vehicle  on  a  highway  or 
tirldge  Uia  bicycle  rider  mint  pan  to  the  right  of 
tbe  oenter  of  the  traveled  roadway.  State  v.  Col- 
Ull«,8L.B.A.a)l,lSB.L  — 
8  L.  R.  A. 


A  Btatule  forbidding  the  uae  of  bleyelea  on  a  oer- 
taln  hlcbway,  unlea  by  permlaiton  of  tbe  road 
BupertDt£Ddents,  la  not  unoonstltuilonal  aadepiiv- 
Ing  wheelmen  of  the  use  of  their  property.  BtMa 
V.  7opp,  Iff  N.  C  47T,  S  Am.  Bt.  Rep.  SOL 

The  use  of  a  sidewalk  by  a  person  on  ft  bloyele  li 
unlawful,  as  the  sidewalk  Is  mteoded  for  tha  UK  of 
pedtatrlana.   Ueroer  v.  OorUn,  W|)r& 
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Marrt.  Johnaon,  Ma^ln  ft  Ke«ler,  for 

plilDliff  in  error: 

A  common  street  In  a  ctty  or  town,  being 
GOTDmoD  to  all  the  people,  ts  a  public  highway. 

3  Kent.  Com.  iSi. 

Higturays  are  public  streets  wblcb  every 
citizen  bas  a  rigbt  to  use  by  such  modes  ot 
GODveyauce  as  each  iodividaai  may  cboose  to 

Angell,  Highways,  p.  8,  g  2;  8  Kent,  Com. 
82;  Sutdiffe  T.  Oreemeood,  8  Price,  58Bj  Feck 
T.  Smith,  1  Conn.  103;  Staekpote  v.  Healj/,  16 
Mass.  88. 

A.  bridge  Ib  a  part  of  the  public  bighway  and 
those  principles  of  Ibe  common  law  wbidi  re- 
late to  hiphnays  in  general  are  alikeapplicable 
to  public  bridges. 

Angell,  Highwaya,  3d  ed.  §  iO;  Thompson, 
Highn-ays.  p.  11. 

A  bicycle  or  -velocipede  is  a  carriage. 

Taylor  \.  Ooodicin.  48  L.  J.  N.  S.  Q.  B.  427; 
BoUanil  v.  Bnrteft,  120  Ind.  48:  Mercer  v.  Cor- 
bin,  8  L.  R.  A.  321.  117  Ind.  450;  Stait  v.  Col- 
Una,  8  L.  R,  A.  884,  18  R.  I.  — ■. 

Tbe  right  to  travel  in  the  highways  and 
■Ireeis  is  one  of  those  "privileges  and  immuni- 
ties which  are  in  their  nature  fundamental." 

U.  a.  Const,  art.  4,  g  2;  OorjUld  v.  CoryeU,  4 
Wash.  C.  C.  880. 

Alunicipal  legislation  may  control  the  con- 
duct of  persons  using  tbe  bighnay  Id  such 
matters  as  the  rate  of  Bpeed,  the  manner  of 
passing  each  other,  whether  jtoing  in  the  same 
or  in  opposite  directions.  But  Ibe  right  to  sucb 
oae  can  never  be  taken  away  under  the  guise 
of  police  regulation. 

Cooley,  Const.  Lim.  784,  741;  Com.  v.  Teni- 
pU.  14  Gray,  74;  4  Abbott.  N.  Y.  Dig.  fi65, 
and  cases  cited. 

A  street  is  made  for  the  passage  of  persons 
and  properly,  and  the  law  cannot  define  what 
exelusive  means  of  transportation  and  pat 
shall  be  used. 

ifotes  1.  Pitt»burgh.  Ft.  W.  A  O.  B.  Co.  31 
HI.  623;  Langt^  v.  OallipolU.  2  Ohio  St  110. 

Mr.  S>  B.  Isenharti  for  defendant  in  er 

The  regulation  imposed  was  to  protect  Uie 
people  traveling  over  Ibe hridgefrom accidents 
which  might  happen  from  norses  becoming 
frightened  at  bicycles  passing  by  Ihera  on  Ibis 
bridge.  The  Legislature  of  the  State  could 
Impose  a  regulation  such  as  the  one  in  question, 
Bud  when,  as  in  this  State,  the  power  has  been 
delegated  to  tbe  municipality,  it  can  exercis 
such  power  to  the  same  extent  as  the  Legisli 

Stale  y.  Topp.  87  N.  C.  477. 

The  commissioners  of  Central  Park,  New 
York,  adopted  an  ordinsnee  providing  that 
bieycles  or  tricycles  be  allowed  In  the  central 
or  city  parks;  and  in  lie  WHght,  29  Hun.  3S7 
this  ordinance  was  held  valid,  and  a  prope: 
and  reasonable  exercise  of  the  police  power. 

See  Horr  &  Bemis,  Mun.  Pol.  Ord.  g§  246 
S47,  and  autbpriiies  cited. 

SlmpsoB.  0.,  filed  the  following  opinion 
W.  E.  Swift  was  convicted  in  the  Police 
Court  of  tbe  City  of  Topeka  of  violating  section 
17  of  the  Ordinance  of  said  aty,  No.  «61,  and 
fined  tbe  sum  of  (I  and  coats.  From  this  con- 
viction be  appealed  to  tbe  District  Court  of 
6  L.  R.  A. 


Bhawnee  County,  where  a  jury  was  waived, 
and  a  trial  bad  by  the  court  that  resulted  inbis 
conviction,  and  a  fine  of  (1  and  costs  imposed. 
He  brings  tbe  case  here  for  review,  and  alleges 
the  Invalidity  of  the  ordinance  as  a  cause  for 
reversal.  Section  17  o(  the  ordinance  in  quea- 
tJOD  reads  as  follows;  "It  shall  be  unlawful 
for  any  person  to  ilde  on  any  bicycle  or  veloc- 
ipede upon  anv  sidewalk  in  the  City  of  Topeka, 
or  across  the  Kansas  River  Bridge.  Any  per- 
son viotatiug  this  section  shall,  upon  conviction 
thereof,  be  fined  in  a  sum  not  less  than  $1,  nor 
more  than  (10,  for  eaeh  offense."  It  was  ad* 
milted  at  tbe  trial  that  the  defendant,  W.  K 
Swift,  on  the  21si  day  of  June,  18SB.  v. 


corporate  limits  of  tbe  City  of  Topeka;  thathe 
was  engaged  in  ridinghis  bicycle  across  the  said 
bridge  when  he  was  Bjrested,  which  bridge  la 
900  leet  long,  and  spans  the  Kansas  River 
between  Norib  and  South  Topeka;  that  the 
main  part  of  said  bridge  Is  constructed  wide 
enough  for  teams  to  pass  eaeh  other,  going  in 
opposite  directions,  being  about  seveuleen  feet 
in  the  clear;  tiiaton  each  side  of  the  wagon  rood 
there  is  a  passageway  for  foot  passengers,  and 
that  the  defendant  was  riding  his  bicycle,  at  tba 
time  named  in  tbe  complaint,  on  that  part  of 
the  bridge  used  for  wagons,  carriages  and  otber 
vehicles;  that  the  bridge  Just  described  is  tba 
only  bridge  on  tbe  Kansas  River  between  North 
and  South  Topeka,  aud  is  tbe  only  means  of 
communication  between  those  points;  that  it  is 
used  and  occupied  with  a  double  track  by  the 
Topeka  City  Railway  Company,  that  contin- 
ually runsitSBIreel-carsbelween  the  two  points 
named;  that  there  is  a  large  travel  across  said 
bridge,  between  the  two  parts  of  the  City  ot 
Topeka,  by  vehicles  drawn  by  lioraea  and  oth- 
erwise, and  that  teams  and  otber  vehicles  are 
constantly  passing  over  said  bridge  each  wajr. 
It  is  further  shown  by  the  evidence  that  a  bi- 
cycle can  be  driven  at  tbe  rate  of  from  two  to 
twenty  miles  per  hour;  that  the  ordinary  and 
usual  rate  of  speed  is  eight  miles  perhour;  that 
they  can  be  stopped  within  from  ten  to  twenty 
feet,  when  being  driven  at  the  rate  of  ten  miles 
per  hour,  the  limit  within  which  they  can  be 
stopped  depending  somewhat  on  tbe  kind  of 
bicycle  and  tbe  experience  of  tbe  rider;  that 
bicycles  have  been  In  use  in  this  City  for  several 
yeaia.  and  at  the  time  of  this  arrest  that  there 
were  more  than  one  hundred  in  constant  use  in 
tbe  City.  These  are  tbe  substantinl  and  mate- 
rial facts  that  are  shown  by  the  record. 

It  will  be  seen,  by  an  ordinary  inspection  of 
the  record,  that  the  ordinance  only  probibita 
tbe  use  of  a  bicycle  or  velocipede  upon  any 
sidewalk  in  the  City  of  Topeka,  or  across  tho 
Kansas  River  Bridge.  It  does'  not,  either  in 
express  terms  or  hv  fair  implication,  forbid 
riding  upon  a  bicycle  on  tbe  roadway,  or  that 
part  of  any  of  tbe  public  streets  that  is  devoted 
to  the  use  of  carriages,  wagons  and  other  vehi- 
cles, and,  while  the  ordinance  is  subject  to  the 
construction  tbal  it  wasonly  along  or  across  the 
foot  passageway  or  sidewalk  of  the  Kansas 
River  Bridge  that  persons  were  forbidden  to 
ride  on  bicycles,  yet  for  the  present  we  shall 
adopt  the  construction  necessarily  adhered  to 
by  the  trial  court,  that  tbe  ordinance  iotended 
to  forbid  all  riding  upon  bicycles  across  any 
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part  of  tbe  Kansas  River  Bridge.  It  U  an  ad- 
mitted fact  in  this  case  tbat  at  the  time  of  tbe 
krreat  Swift  was  riding  binbicjcleon  tbat  patt 
of  tbe  bridge  used  for  wngona,  carriaees  and 


of  this  couulry.  lo  be  a  carriape. 
Diet.;  Taylor  v.  Qoedmn.  40  L.  T.  N.  B.  46M; 
Mercer  v.  CmUn,  117  lod.  450.  3  L.  R.  A.  321: 
2  Am.  &  Eng,  Cyclop.  Law,  IBl;  State  ».  CW 

Uni,  16  R.  I. ,  a  L.  R.  A.  SB4  (decided  by 

Supreme  CouTt  of  Rbode  Island  in  December, 

A  bridge  In  tbe  City  of  Topeka  la  a  part  nf 
the  public  Blreet.  Bvdora  v.  Miller,  80  Kan. 
4M. 

The  exact  question  then  is.  Have  tbe  author- 
itiesortiieCily  of  Topeka,  by  an  ordinance,  I  he 
power  to  forbid  Swift  riding  upon  bis  carriage 
on  tbat  part  of  a  public  street  of  tbe  City  de- 
voted to  (be  uBe  of  vebicleat  Tbis  statement 
of  the  question  necessarily  assumes  that  tbe 
power  of  tbe  City  could  be  exercised  to  prevent 
the  use  of  bicyJes  along  the  sidewalks  of  tbe 
public  streets  (and  tbese  sidewalks  will  include 
tbe  footways  across  [be  bridge) to  tbe  same  ex- 
tent as  tbe  ti»e  of  oil  other  kind  of  vehicles,  no 
matter  how  propelled,  could  be  prevenled. 
Public  streels  nre  higbwaja,  and  every  citizen 
has  a  right  to  use  tbcm.  Both  tbe  sidewalks 
and  roadways  must  remain  unobstructed,  so 
that  people  can  walk  along  one  without  inter- 
ruption or  danger,  or  drive  along  tlie  other 
without  delay  or  apprebensinn. 

One  of  the  most  imperalire  duties  of  cit^ 
governments  In  tbis  country  is  to  keep  their 
public  streets  in  sucb  a  condition  that  citizens 
can  traveL  along  (hem  with  safety,  and  without 
any  unnecessary  delay.  Each  citizen  has  the 
aMolute  right  lo  choose  for  himself  the  mode 
of  conveyance  he  desires,  whether  it  be  by 
wagon  or  carrisge,  by  horse,  motor  or  electric 
car,  or  by  bicycle,  or  astride  of  a  horse,  subject 
to  Ibe  sole  condition  tbat  he  will  observe  all 
those  requirements  that  are  known  as  the  "law 
<if  tbe  load."  This  right  of  the  people  to  tbe 
use  of  the  public  streets  of  a  city  Is  bo  well  es- 
tablished and  so  universally  recognized  in  this 
country  tbat  It  has  become  a  part  of  tbe  alpha- 
bet  of    fuodamental    rights    of    tbe    citizen. 


prevail,  wewoDid  be  compelled  to  aayUiat  the 

part  of  tbe  ordinance  that  forbids  a  citizen  rid- 
ing across  anv  part  of  the  Eaosas  River  Bridf>e 
was  of  DO  vaTidity.  But,  If  a  atatule  or  a  city 
ordioBoce  la  susceptible  of  two  different  con 
Btrucliona,  ihal  one  must  prevail  tbat  will  pre- 
serve tbe  validity  of  the  ordinaDce  In  preference 
to  a  construction  that  will  render  it  Invalid;  and 
tbis  must  be  done,  although  the  construction 
adiipted  may  not  he  tbe  most  obvious  or  natural 
.one,  or  the  liieral  one.  NewUmdy.  Marth,  19 
1  in.  878;  Itraa  Homeetead  Co.  v.  Web*t^  Go.  21 
Iowa,  221;  Eooietelt  v.  Oodard,  52  Barb.  USB; 
CWwril  V.  J/d/f  Landing  Water  Power  Co.  13 
N.  J.  Eq.  246;  BigO^nn  ».  West  WiKOJuin  B. 
Co.  27  Wis.  478;  Dva  v.  SorrU,  4  N.  H.  17; 
Conley,  Const.  Lim.  1B4;  liUnUr  y.  Caner,  IS 
Mich.  484. 

Hence  we  say  that  the  true  intent  and  mean- 
ing of  section  17  of  the  city  ordinance  in  ques- 
tion is  tbat  at]  persons  are  forbidden  to  ride  on 
bicycles  upon  any  sidewalk  in  tbe  City,  or  the 
sidewalks  or  footways  of  the  Kansas  River 
Bridge.  Sidewalksareinteodedaadconsiruci- 
ed  to  be  used  solely  by  pedeBtriaos,  and  not  for 
the  use  of  vehicles.  It  is  pieaumably  true  that 
every  organized  town  or  cily  in  this  country 
forbids  tbe  use  of  Its  sidewalks  to  vehicles  of 
every  description.  A  bicycle,  being  a  cairiage, 
can  properiy  be  excluded  from  the  use  of  side- 
walbs,  and  persons  riding  on  them  should  be 
forbidden  to  occupy  tbe  sidewalks  and  foot- 
ways of  the  public  Btreels,  at  least  longitudi- 
nally along  such  sidewalks  or  footways.  They 
should  be  permitted  to  go  across  them  at  such 
public  placea  as  other  vehicles  are  permitted. 
With  this  construction  of  Ibe  ordioance,  it  la 
plain  tbat  tiwitt  has  Dot  violated  Its  provlaioiis, 
and  his  conviction  was  wrongfuL 

The  judgment  of  ike  Diitriet  Court  itftterted, 
and  the  cause  remanded,  wilb  instructions  lo 
dismiss  tbe  prosecution  and  discharge  Ihe  ap- 
pellant. 


While  the  tyranny  of  tbe  American  syHlem  of 
government  verr  largely  consists  in  the  action 
of  the  municipal  authorities,  tbis  right  has  not 


yet  been  Questioned  or  attempted  _  _. 
abridged.  Therecan  benoqurstion,  then,  but 
what  a  citizen  riding  on  a  bicycle  in  that  part 
of  the  Blreet  devoted  to  tbe  passaj^e  of  vehicles 
is  but  exercising  his  legal  right  lo  ite  ubc,  and  a 
city  ordinance  that  attempted  to  forbid  such 
use  of  that  part  of  a  public  street  would  be  held 
void,  as  against  common  right. 

It  msy  1*  said  of  bicycles  with  greater  force, 
as  was  said  of  the  first  use  by  railroads  of 
public  streets,  that  they  are  not  an  obstruction 
to,  or  an  unreasonable  me  of,  the  public  streets 
of  a  city,  but  rather  a  new  and  improved 
method  of  using  thessme.  and  germane  to  their 

Erinclpal  object  as  a  passageway.  Mills,  Em. 
'om.  2d  ed.  §  201 ;  Bngg*  v.  Leviiaton  ifi  A.  li. 
R.  Co.  79  Me.  863;  StoUm  ^.DetMoinei  Valley 
R.  Co.  2B  Iowa,  140. 

So  Ihal,  if  the  construction  necessarily  given 
to  this  ordinance  of  the  City  of  Topeka  should 
«  L.  R.  A. 


STATE  OP  KANSAS 
James  SMITB  et  at.,  mffi.  in  Err. 


tiio  trial  of  a  criminal  action, 
the  Hvldence  both  tor  tlie  ^tjite  and  tbe  defeod. 
anu  had  been  given,  the  Jury  were  permitted  la 
separate,  and  go  to  their  bomes.  QuTinir  this  i«- 
oesB.  It  was  reported  to  the  oourt  that  one  of  tba 
Jurors  was  alck,  and  unable  to  sUend.  The  de~ 
termlDatlo&  of  the  fact  of  ticVnvaa  on  the  pare  of 
tbe  abaent  Juror  must  be  by  Judlolal  mv.lioda, 
and  these  iaolude  the  pieRetii^  of  tbs  defeDdania 
while  that  fact  was  tielns  loveBtlgated,  tinir 
rlKbt  to  produce  wttnenea.  and  of  craBS-ezvol- 
natton;  and  It  Is  error  In  the  trial  oouit  (a  pro- 


•Head  ni 


ebrS: 


MOTB Constitutional  rigbia  of  peraon  cborved 

with  orlme;  right  to  t>e  preeent  during  the  trial. 
Bee  fioltg  to  G-ore  v.  State  (Ark.)  i  h.  SL  A.  tBtt 
Kiag  V.  State  iTenn.)  8  L.  K.  A.  m. 
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oeed  Id  lurcsilsata  and  d«t<:niilne  tba  fact  ol 
■Ickuesa  ol  cUe  absent  Juror,  and  for  tbmtcauie 
to  diBofanree  the  Jury  from  anr  (urlberaoDitdere- 
tloii  of  the  etme.  Id  ^e  abvcace  of  the  defendanla 
frnm  the  co nil-room,  the;  being  oharged  with 

anDeT.lSKU 

EBROB  to  the  DiBtrict  Court  for  Rica  Coun- 
ty to  review  a  judpoent  convicting  de- 
feudaiita  of  tbe  crime  oriarceny.    Btvened. 

The  faclBarefullv  stated  In  the  opinioQ.   ■ 

Jfetirt.  C.  F.  Tolmr  Uid  W.  E.  Bor»li. 
for  plaintiffs  in  error: 

Whcu  on  tbe  10th  day  of  Januaiy,  IBOO,  tbe 
Jury  was  empaoelled  and  anom  to  try  defeud- 
ftnta  uoder  the  informatloi]  iathiacaiue.  Jeopar- 
dy atlacbed  and  could  beaubaequeotly  leiDOTed 
'Ooly  by  legal  dlecbarKC  of  tbe  jury. 

Vobbim  v.  8taU,  U  Obio  St.  498:  MitcluU-<i. 
Slala.  42  Oblo  St.  898;  PtMle  t.  Wibb,  86  Cal. 
-4T7;  reople  v.  Cage.  48  Cal.  824;  1  Bishop, 
■Crim.  Law,  §  1014;  1  Bishop.  Grim.  Proc. 
f  961;  Maden  v.  Em7non*,8SlDd.  831;  BOandt 
T.  Com.  Ill  Pa.  1;  Com.  v.  Cook,  6  8erg.  & 
K.  S78;  Com.  t.  mue.  8  Rawle,  4B8;  Peiffer  y. 
Com.  IS  Pa.  468;  MaFadlen  j.  Com.  2S  Pa. 
13;  Alexander  v.  Oom.  105  Pa.  2;  State  r.  Jen 
ni'nM.  24  Kan.  666. 

Tbere  waa  nevei  any  legal  and  competent 
«vldeDCfl  Introduced  to  tbe  court,  tending  to 
eatabllab  tbe  Juror  Eelly'a  aickneea.  There 
was  no  evidence  which  the  court  could  legally 
■eceive  and  consider. 

SvU>  V.  State,  19  Ind.  208:  PMpie  <r.  Cage, 
mpra;  Conklin  v.  BtaU,  25  Neb.  784. 

Assuming  that  tbe  evidence  was  such  aa  tbe 
court  could  legally  receive  and  consider,  it  did 
not  establish  a  caae  of  necessity  for  the  dis- 
cbarge of  the  jury,  auch  aa  the  law  contem- 
|)lates  and  requires. 

Rulo  V.  State,  tupra;  Wrig/tt  i.  State,  6  Ind. 
-S90,  7  Ind.  824;  Jf'i(£mv.£innion«,88Ind.334; 
Minet-r.  Ohio,  2^  Ohio  St.  184;  Om.  t.  Fitz- 
fotriek,  1  L.  R.  A.  4S1,  121  Pa.  109;  8taU  v. 
Shuekardt,  18  Keb.  454;  Hilandt  t.  Oom.  eu- 
pra;  Poape  t.  Ohio.  8  Ohio  8t.  229. 

Assuming  tbst  the  evidence  waa  aufflclent, 
nevertheless  it  could  not  legally  be  received, 
■entertained  and  considered  by  the  court  during 
tbe  enforced  abaence  of  the  defendants,  nor 
could  the  Jury  be  legally  discharged  upon  such 
'CTideace. 

State  r.  Mvriek,  88  Kan.  288;  Maurer  t. 
People.  43  N.  T.  I;  Jone*  v.  State.  26  Ohio  8L 
■208;  Stale  v.  WiUon,  50  lod.  487;  Solan  v. 
Slafe.560,i.  521;  SoberUv.  Stale,  6  Bush,  563; 
iStnifA  T.  PopU,  8  Colo.  467;  Bishop,  Criro. 
Proc.  eg  272,  378;  Orten  v.  Peo^,  8  Colo.  6S; 
Bote  V.  State,  20  Ohio,  82;  O'Bnan  v.  Com.  S 


The  court  had  a  right  to  discharge  the  jury 
on  account  of  tbe  sickness  of  one  of  tbe  twelve. 

1  Biabop,  Crim.  Law,  ^g  1032, 1041;  1  Bishop, 
<him.  Proc.  g  949;  Balei  v.  Slate,  IB  Tex.  122; 
Vanderkarr  v.  State,  51  Ind.  91. 

The  defendants  were  not  prejudiced  and  tbe 
discbarge  waa  Immaterial  error  not  affecting 
tbe  Bubfitantial  rights  of  tbe  defendants,  which 
tblB  court  will  disregard  on  appeal. 
«L.RA. 


Oen.  Stat.  1889;  Crim.  Proc  S  288;  Staler. 
Skinner,  84  Ean.  268;  Slate  v.  Baldioin,  86 
Ean.  1;  Stale  v.  Winner,  17  Ean.  29H;  MotU- 
gomery  v.  State,  8  Kan.  275;  StaU  v,  Baxter. 
41  Ean.  618;  SlaU  v.  WhiU,  IB  Ean.  445; 
United  StaU*  v,  Peret.  22  U.  S.  0  Wheat  579 
16  L.  ed.  165);  State  v.  Vaaghan,  29  Iowa,  286. 

In  the  case  at  bar  a  new  trial  waa  granted,  a 
Bpecdytrialaa  guaranteed  by  tbe  Constitution 
at  tbe  same  term  of  court.  It  would  t»  error 
in  aucb  a  case  to  grant  a  discbargflb 

StaU  r.  Hay*.  2  Lea,  166. 

Simpson,  £).,  filed  the  following  opinion: 
At  tbe  regular  January  Term,  1890,  of  the 
District  C^urt  of  Rice  County,  the  appellants, 
James  Smith,  John  Smith  and  Hartin  Smitb, 
were  placed  upon  their  trial,  charged  with 
burg-lary  and  larceny.  They  waived  arraign. 
ment,  entered  a  plea  of  not  guilty,  a  Jury  was 
sworn,  and  the  Slate  and  defendants  both  sub- 
mitted their  evidence.  All  this  transpired  aa 
the  lOtb  day  of  January.  When  the  court  met 
on  the  morning  of  the  llLh  of  January,  counsel 
for  appelUnls  asked  permission  to  introduce 
further  evidence  in  their  behalf.  Tbe  jurors 
were  called,  and  a1t  were  present,  and  took 
theirseatalnthe  Ju^-boi,  and  thereupon  Frsnk 
Fit,  a  juror,  stated  to  tbe  court  that  lie  was  un- 
able to  Bit  as  a  juror  on  that  day,  on  accountof 
sickness:  and  upon  this  statement  tbe  court  ad- 
journed tbe  bearing  of  the  case  until  the  ISth 
day  of  January.  When  the  court  met  on  tbe 
18th,  and  the  jury  were  called,  all  were  preaeat 
except  (no  jurors,— John  Johnson  and  Jobo 
Eelly.    Tbe  court  was  Informed  that  tbese  two 


At  5  o'clock  P.  M.  the  jury  were  apain  called; 
and,  it  appearing  that  tbe  juror  Eelly  was  still 
absent,  and  reported  sick,  the  trial  court  dis- 
charged the  jury  from  any  further  considera- 
tion of  the  case.  During  all  this  day,  except 
during  a  short  time  in  the  morning,  the  de- 
fendants were  absent  from  the  couri-room,  be- 
ing confined  in  the  Rice  County  Jail.  They 
were  not  present  at  tbe  time  the  jury  was  dis- 
charged, but  their  attorneys  were  in  Btlend- 
sncc,  and  objected  to  the  discharge  of  the  jury. 
Tbe  trial  court  entered  on  the  Journal  tbe  fol- 
lowing order  discharging  the  Jury;  "After, 
wards,  to  wit,  on  the  I4lh  day  of  January, 
1690,  and  just  before  adjourning  for  supper, 
court  being  duly  convened,  the  said  Jury  was 
by  the  clerk  called,  and  all  responded  lo  Ihcir 
names  except  John  Eelly,  who  was  then  ab- 
sent from  court,  and,  upon  inquiry  belns  made 
regarding  the  aliseace  of  said  juror,  Eellj,  the 
sheriff  Informed  tbe  couri  that  a  messenger  had 
been  sent  for  the  said  juror,  John  Eelly,  and 
that  said  messenger  stated  that  Bald  Eelly  report- 
ed himself  loo  sick  to  be  present  in  court;  that 
said  Eelly  did  not  know  when  he  would  be 
able  to  be  present  in  court;  that  be  might  not 
beable  to  come  into  court  fort  week;  and  that 
said  Eelly  stated  be  would  come  into  court  as 
soon  as  be  was  able.  And  the  court  being 
satisfied  from  the  report  of  said  sheriff,  end 
liao  from  a  letter  received  from  said  Juror  by 
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nid  court  purpoiting  to  be  written  b;  said 
juror,  Kelly,  that  aaia  juror,  John  Kelly,  waa 
Beriouaty  sick,  and  UDBble  to  attend  court, 
thereupoo  discbnrged  said  eleyeo  jurors  from 
the  further  coo  Bideratioo  of  Baidcaae.  Where- 
upon, end  at  the  same  time,  Ibe  defendanta  be- 
luft  then  abseot  from  tbe  court-room,  aod  coU' 
flntd  In  tbe  county  jail  of  Rice  CounU,  Kaa., 
the  court  discharged  tbe  said  jury  uom  tbe 
furtlier  cooside ration  of  this  cause;  to  all  of 
which  aciJan  of  the  court  tbe  defendants,  by 
their  counsel,  then  and  there  duly  excepted, 
which  oiceptloB  waa  by  the  court  allowed. 
That,  at  the  thne  of  toe  diBcliari^  of  said 
eleven  jurora,  neither  of  defendants'  counsel, 
Hessis.  Borah  and  Foley,  who  were  present 
and  defendants'  said  counsel,  objected  to  the 
discbarKe  of  said  eleven  jurors  from  said  case, 
on  the  ground  that  tbeir  Eaid  clients,  James, 
John  and  Hartin  Smith,  defendants  herein, 
were  not  present  in  court.  During  all  the  pro- 
ceedings bad  in  this  cause  on  the  14th  day  of 
January,  1890,  except  upon  convening  of  court 
in  tbe  morning,  at  which  time  no  proceedings 
in  this  cause  were  had  except  to  adjourn  Ibe 
further  hearing  of  the  same  litl  the  afternoon 
of  the  same  day,  in  order  to  hear  from  juror, 
for  whom  a  messenger  was  sent,  tbe  defend- 
ants, and  each  of  them,  were  absent  from  tbe 
court-room,  and  were  conQned  in  the  county 
jail  of  Kice  County,  Ean.  Before  the  aaia 
eleven  jurymen  in  attendance  upon  tbe  trial  of 
said  cause  were  by  the  Court  discharged,  the 
court  duly  inquired  of  said  Foley  and  Borah  if 
they  were  willing  to  proceed  with  tbe  trial  of 
the  cause  with  the  eleven  Jurors  who  were  able 
to  be  and  were  present,  and  they  replied  that 
tbey  were  not  willing  so  to  do,  but  would  re- 

Siire  a  full  panel  That  the  continuance  from 
el3thtothel4thdayof  January  was  made  by 
tbe  court  at  its  own  instance,  the  defendenls,  bv 
their  counsel,  objecting  to  such  contlDuance. 

On  the  30th  day  of  January,  ISSO,  the  ap- 
pellants were  arraigned  upon  the  same  infor- 
mation upon  which  lliey  bad  previously  been 
put  upon  trial,  and  objected  to  being  required 
to  plead  to  the  information  on  theground  that 
a  jury  had  once  been  sworn  to  try  them,  and 
tbat  said  jury  had  been  discharged  without 
their  consent,  in  their  absence,  and  while  they 
were  confin'ed  in  tbe  jail,  and  that  they  bad 


was  overruled,  Tbe  appellants  then  filed  tbeir 
plea  in  abatement,  setting  up  tbe  same  facts, 
and  this  was  overruled.     The  appellants  then 

S leaded  not  guUty,  and  pleaded  these  same 
lets  in  bar.  The  trial  proceeded,  and  the  ap- 
pellants were  convicted  of  tbelarcenyof  gooos 
of  the  value  of  $50.83.  A  motion  for  a  new 
trial  and  a  motion  in  arrest  of  judgment,  in 
which  all  these  facts  were  again  set  forth,  were 
both  overruled.  The  appelTantshad  all  proper 
exceptions  noted  and  saved  on  all  these  various 
rulings.  At  least,  they  have  done  enough  to 
fairly  present  the  questions  they  discuss  here 
for  review.  Their  contention  ia  embraced  in 
these  two  propositions :  tbat  there  was  no 
evidence  of  tbesicknessof  the  juioT  Kelly  that 
autliorized  the  court  to  discharge  the  jury,  and 
tbat  such  discbarge  was  not  legal  without  the 
presi^nce  of  the  appellants. 

Section  281  of  the  Civil  Code  provides:  "The 
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jury  may  be  discharged  by  the  court  oo  ac- 
count of  the  sickness  uf  a  juror,  or  other  aclioa 
or  calamity  requiring  their  discharge,  or  by 
consent  of  both  parties,  oi  after  they  nave  been 
kept  together  until  it  satisfactorily  appear* 
that  there  is  no  probability  of  their  agreeing," 
Section  308  of  the  Criminal  Code  provides: 
"The  proceedings  prescribed  bylaw  in  civil 
cases  in  respect  to  the  impaneling  of  jurors, 
the  keeping  of  them  top«tber  and  the  manner 
of  rendering  tbeir  verdict.  sba1l  be  had  upon- 
tiinls  on  indictments  and  informations  for  crim- 
inal offenses,  except  in  cnscs  otherwise  pro- 
vided by  statute."  The  court  had  tbe  right  to 
discharge  tbe  jury  on  account  of  the  sicknee» 
ofoneofthemembersthereof.  Slatav.  While, 
18  Kan.  44fi. 

It  is  Insisted  upon  one  side  that  the  deter- 
mination of  the  existence  of  such  a  sickneM 
rests  largely,  and  almost  exclusively,  in  the 
discretion  of  tbe  court,  while  ;he  appellants- 
contend  that  lis  existence  must  be  established 
as  a  fact  in  accordance  with  the  rules  of  evi- 
dence, and  tbat  a  tri&l  court  cannot  of  its  owa 
motion,  or  from  mere  reports,  unverified  by 
sifidavits  or  unsupported  by  oaths  adminis- 
tered in  open  court,  determine  that  there  exial» 
such  an  unavoidable  necessity  that  the  remain- 
ing jurors  should  be  discharged,  and,  by  sucb 
ail  arbitrary  exercise,  depiive  the  appellants  of 
tbe  plea  of  once  in  jeopardy.  The  power  1o  so- 
discharge  a  Jury  ia  not  to  be  arbitrarily  exer- 
cised. One  of  the  constitutional  rights  of  ft 
party  charged  wltb  crime  is  that  he  is  not  to  ha 


tbat  has  been  sworn  to  pass  upon  tbe  question 
of  his  guilt  and  innocence  must  be  exercised 
wltb  a  view  to  preserve  inviolate  his  conatitu- 
tional  right  in  this  respect.  The  sickness  of  » 
juror  is  one  of  ttiose  unavoidable  necessities 
that  arise  beyond  the  power  of  the  court  or  the 
prosecution  to  foresee.  It  seems  clear  on  prin- 
ciple, as  well  as  in  view  of  the  constitutional 
privileges  of  the  prisoner,  that  this  authority 
cannot  be  arbitrarily  exercised;  for,  in  tbelan- 

Rnge  of  the  Supreme  Uotirt  of  the  Stale  of 
niiaylvania  in  the  case  of  Com.  v.  Oiue,  S 
Rawle,  4S8:  "  Why  it  should  be  thought  that 
tbe  citizen  has  no  other  assurance  Ihsn  the 
arbitrary  discretion  of  tbe  magiiitiiite  for  the  en- 
forcement of  the  constitutional  principle  wbich 
protects  him  from  being  twice  put  In  jeopardy 
of  life  or  member  for  tbe  same  off'.nse,  I  am  si 
a  loss  to  Imagine.  If  discretion  is  to  be  called 
in,  there  can  be  no  remedy  for  the  most  palpa- 
ble abuse  of  it  but  an  interposition  of  the- 
power  to  pardon,  which  is  obnoxious  to  tbe 
very  same  objection.  Surely,  every  right  se- 
cured by  the  Constitution  is  guarded  by  eanc- 
lions  more  imperative.  But,  in  those  States 
where  the  principle  has  no  higher  sanction 
than  what  is  derived  from  the  common  law,  it 
is  nevertheless  the  blrthrigbiof  theclltzen,  and 
consequently  dtmaodable  as  such.  But  a,  right 
which  depends  upon  the  will  of  the  magisirste 
is  essentially  no  right  at  all,  and  for  ihia  rea- 
son the  common  law  abhors  the  exercise  of  k 
discretion  in  matters  tbat  may  be  subjected  to 
fixed  snd  definite  rules."     This  was  said  in  s 

I  capital  case,  but  the  language  of  the  section  of 
tbe  Bill  of  RighU  in  our  Stale  Constitution  tt 

'  broad  enough  to  include  all  felonies.    It  Kem^ 
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boveTer,  to  be  the  rule  In  at]  gnidea  of  felooy 
tbat  Uie  only  justlflcatlon  (or  the  ezRTcise  of 
tbe  power  of  a  thai  court  to  diacbuge  &  Juiy 
wiiicli  bu  beard  tbe  evidence  in  a  criming 
caee  is  the  existence  of  an  absotate  necessiij 
for  tbe  discbai^.  Some  unforeseen  fact  must 
iulervene,  beyond  the  power  of  the  court  lo 
control,  before  such  a  power  can  be  legally  ex- 
erted. The  existence  of  this  uaforeseen  fsct 
that  operates  to  stop  the  deliberation  of  tbe 
Jury,  and  prevents  a  verdict,  must  be  judicially 
escprisiued  and  determined.  Tbat  is  to  say,  if 
the  sickneSB  of  tbe  juror  does  not  occur  Id  tbe 
immediate  presence  of  the  court,  but  com- 
meaces  dunng  a  recess,  and  ts  reported,  (he 
fact  of  Bickneaa  must  be  established  as  any 
other  fact  is  eBlabllabed  Id  a  court  of  justice, 
in  accordance  wiih  the  rules  of  evidence  gov- 
emlDg  such  matlers.  When  an  order  is  made 
by  a  trial  court  discharging  a  jury  without 
verdict,  to  whom  baa  oeeu  committed  tbe 
queslion  of  the  guilt  or  innocence  of  a  prisoner 
charged  with  a  crime,  the  record  ought  to 
Ebow  affirmatively  tbe  eslMeoce  of  the  fact 
that  induced  such  order  and  justifli^d  tbe  exer- 
cise of  such  extraordinary  power.  This  much 
seems  dtmundcd  in  order  to  preserve  to  the 
prisoner  the  full  benefit  of  tbe  constitutional 
lequiremcnl  In  his  behalf. 

The  case  of  ConkHn,  v.  UtaU,  decided  by 
tbe  Supreme  Court  of  Nebraska  in  Febru- 
ary, IHUS,  and  reported  in  25  Neb.  T84,  il- 
lustrates this  view.  Section  485  of  tbe  Crim- 
inal Code  of  tbat  Blate  provides  tbat  "  !□  case 
a  jury  shall  be  discharged  on  account  of  sick- 
ness of  a  juror,  or  other  accident  or  calamity 
requiring  their  discbarge,  or  after  they  have 
been   kept  so  long  together  that  there  is  no 

Srohability  of  agreeing,  the  court  shall,  upon 
irecting  their  discharge,  order  that  (he  rea- 
sons for  such  discharge  shall  be  entered  on  the 
journal,  and  such  discharjie  shall  be  without 
prejudice  to  the  prosecution."  The  journal 
sbowe<i  this  order:  "Come  also  tbe  jury, 
.  .  .  and  report  in  open  court  their  inabilitv  to 
agree  upon  a  verdict  in  this  cause;  and  it 
appearing  to  the  satisfaction  of  the  court,  upon 
ezaminauoD  of  M.  L.  Brown,  one  of  Ihe  jurors 
in  said  case,  tbat,  by  reason  of  his  sickness,  be 
was  unablp  to  further  perform  his  duties  as  a 
juror,  and  upon  further  examination  of  each 
and  every  Juror  In  said  case,  the  court  flnds 
that  there  is  no  probability  of  the  jarors  agree- 
ing upon  a  verdict,  and  Lliat  they  had  been  out 
'twenty^one  hours  without  sleep,  or  a  suitable 

Slace  to  sleep  or  rest,  said  jury  Is  therefore 
iscbarced  without  day,  without  prejudice  to 
the  prosecution."  Commenting  on  this  Jour- 
nal entry,  the  court  says:  "The  sickness  of  a 
juror  is  one  of  the  causes  recc^ized  by  the 
Statute  alxive  quoted  for  tbe  discharge  of  a 
jury,  but  it  !•  submitted  that  such  sickness  ts 
classed  with  '  other  accident  or  calamity  re- 
guiring  their  discharge; '  and  it  appears  to  me 
that  such  Bickneas  must  be  of  a  sudden  and 
calamitous  cliaracter,  and  of  such  a  nature  as 
to  render  bis  further  detention  in  tbe  jury- 
room  manifestly  improper.  It  does  cot  appear 
here  that  the  jury  reported  the  sickness  of  one 
of  their  number,  or  that  the  juror  htmaelf 
claimed  to  be  aick  or  incapacital«d  on  account 
of  sickness  from  further  service  on  the  ju^, 
nor  in  what  the  examination  of  the  juror  by 
8L.RA. 


the  court  consisted,  nor  whether  the  advlc* 
and  services  of  a  physician  were  had  to  ascer- 
tain and  advise  the  court  of  the  condition  of 
the  juror.  Again,  it  does  not  appear  that  the 
jury  were  discharged  solely  on  account  of  the 
sickness  of  this  juror^  but,  on  tbe  contrary.  1 
think  that,  taking  the  whole  journal  entry 
together,  it  fairly  appears  that  the  sickness  of 
tbe  juror  was  not  such  that  the  court  would 
have  discharged  the  jury  for  that  cause  alone. 
If  tbe  sickness  of  this  juror  was  such  that  bia 
further  service  on  the  jury  was  impossible, 
what  was  the  necessity,  or  even  the  propriety, 
of  further  examining  each  and  every  juror  a» 
to  the  probability  of  their  agreeing  upon  a  ver- 
dict, the  length  of  time  they  had  been  out 
without  sleep  or  a  suitable  place  to  sleep  or 
reatT"  The  logic  of  tbla  case  seems  lo  requiro- 
that  there  should  in  effect  be  a  finding  of  fact 
as  to  the  incepncity  of  the  juror,  by  reason  of 
sickness,  to  properly  discbarge  his  duly. 

In  the  case  of  Hiate  v.  t-Yiuchardt,  18  Neb, 
434.  Judge  Maxwell  says:  "  ii  was  never  in- 
"—'■"'  ''  permit  a  court  arbitrarily  to  dis- 


expectation  tbat  they  will  ever  agree." 

In  tbe  case  of  Dobbint  \.  Slate.  14  Ohio  St. 
493,  the  court,  commenting  on  Ihe  power  to- 
discharge  juries  in  criminal  cases,  says  "that 
this  power  does  not  rest  upon  the  arbitrary  or 
uncontroUablediacretionof  the  judge  presiding 
at  the  trial,  but  is  a  legal  discretion  to  he  exer- 
cised In  conformity  with  knuwn  and  estab- 
lished rules;  and,  finally,  unless  tbe  facts  staled 
in  the  record  clearly  establish  a  case  of  neces- 
sity, the  discharge  will  operate  as  an  acquittal 
of  tbe  accused  and  preclude  hia  further  prose- 
cution." 

This  court,  in  the  case  of  8lat«  v.  Whit«.  Iff 
Ean.  445,  by  the  chief  justice,  says  that  wberv 
the  jury  have  deliberated  so  long,  without  find- 
ing a  verdict,  as  to  preclude  a  reasonable  ex- 
pectation that  they  will  agree,  they  may  bo 
discharged  if  tbe  record  shows  a  necessity  for' 
such  action,  without  the  consent  of  the  defend- 
ant, and  the  prisoner  be  tried  I7  another  Jury, 
All  these  autboritiea  require  that  there  muat  bft 
a  legal  showing  made  and  entered  on  Ihe  rec- 
ord of  tbe  necessity  for  the  discbarge,  and  of 
the  existence  of  tbe  facts  tbat  authorize  tbe  ex- 
ercise of  the  eilraordlnary  power  of  the  court. 

Now,  tbe  record  in  this  case  shows  that  ona- 
of  the  causes  for  which  the  trial  court  is  au- 
thorized to  discharge  a  Jury  in  a  criminal  esse, 
b^  the  Statute  of  this  Stale,  happened  on  tbia 
trial,  to  wit:  tbe  sickness  of  a  Juror.  Thia 
sickness  did  not  happen  in  tbe  immediate  pres- 
ence of  the  court.  The  Juror  took  aick  at 
borne  durine  a  recess  of  the  court,  and  the  fact 
of  sickness  bad  to  be  established  in  accordance 
with  the  rulea  that  govern  in  all  cases  when  a 
fact  is  to  be  Judicially  established  and  made  a 
finding  upon  which  to  base  a  legal  conclusion 
nr  judicial  action.  Then,  in  accordance  with 
these  Buthorilies  quoted,  and  in  view  of  Ihe 
constitutional  rights  of  the  appellants  and  tbe 
Te<^uirements  of  section  307  of  the  Code  of 
Cnminal  Procedure,  these  appellants  ought  to 
have  been  present  in  person  during  the  inves- 
tigation and  determination  of  tbe  existence  of 
the  tact  of  sickness. 

This  case  Is  not  like  tbat  of  State  v.  Whit«^ 
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■tupra,  where  tbe  Jary  were  dlacheri^  because 
tbere  wu  DO  reasonable  probability  of  tbeir 
agreement  In  sucb  caaeB  a  conaulting  Jury  la 
In  legal  contemplatioo  alwaya  io  tbe  presence 
-ot  the  court.  All  tbelr  reporU,  of  everj  kiod 
and  cbaracter,  are  made  directly  to  ^be  court, 
and  Ibe  court  alone  bas  tbe  sole  rigtat  to  ques- 
tion tbem  as  to  tbe  ptobabllltiea  oi  an  agree- 
ment. Id  the  very  nature  of  tbinsa,  as  uo  one 
la  allowed  to  be  present  at  their  deliberalions, 
a  determiQaiion  by  tbe  court  a«  to  wbether  or 
Dot  there  U  a  reasonable  probabilit;  of  their 
agreement  must  be  made  on  the  leport  of  the 
jury.  Bo  the  languaiFG  ot  the  court  in  tbe  case 
of  SUU6  V.  White,  as  (o  tbe  abseuoo  of  tbe  de- 
fendant at  tbe  time  of  the  discbarge  of  the  jui^, 
-CaDniit  be  fairly  applied  in  a  case  like  tbia, 
when  Ihe-fact  alleged  as  Justifying  a  discharge 
of  this  jury  happened  out  of  the  presence  of 
tbe'court  and  while  tbe  jury  were  lemporaHly 
dlscliarged  from  atlendance  in  court.  In  one 
case  tbe  court  acts  on  an  official  report  made 
by  tbe  jurv,  which  tbe  defendant  haa  no  right 
to  question.  In  tbe  other,  an  inquiry  as  to  the 
■existence  of  a  fact  alleged  to  have  otwurred 
away  from  the  presence  and  observation  of  tbe 
court  is  to  be  made  by  judici.:;!  methods;  and 
these  include  tbe  presence  of  the  parties  inter- 
«ated,  their  right  to  introduce  evidence  and 
We  think  that  error 


was  committed  In  determining  the  sickneaa  ot 
a  Juror  as  a  cause  for  the  discharge  of  the  jury 
In  the  absence  of  tbe  appellants.  It  Is  evident 
from  the  record  that  eiior  was  also  committed 
on  the  trial  of  the  issue  of  fact  made  by  the 
plea  in  abatement  filed  by  tlie  appellants  and 
ibe  replication  filed  bv  tbe  county  attorney. 
Tbls  issue  of  fact  was  tne  sickness  of  tbe  juror 
Kellv;  and,  to  maintain  the  issue  on  the  part 
of  the  Stale,  the  county  attorney  was  per- 
mitted, over  the  objection  of  the  appelltnts,  to 
read  in  evidence  a  letter  purporting  to  have 
been  written  by  the  juror  Kelly  to  the  trial 
judge,  without  any  preliminary  proof  what- 
ever of  its  genuineness.  For  these  errors  there 
must  be  a  reversal;  and  for  the  reasons  sug- 
gested by  the  court  in  tbe  case  of  Coniltn  t. 
kale.  26  Neb.  784.  we  prefer  this  course  ratber 
than  to  pass  upon  tbe  other  question  until  all 
tbe  facts  are  fully  and  fairly  presented.  Thia 
accords,  too,  with  the  case  of  Stale  v.  Myriek, 
88  Ean.  286. 

Wt  neotitmend  tliat  the  jvdgmtnt  tf  tht  Di$- 


IOWA  SUPREME  COURT. 


Mary  C.  MoCONNELL,  Appt., 
CITY  OF  OSAGE. 


1,  An  order  limiting  tbe  nnmbar  of  wlt- 
neaaaa  on  encb  side  on  a  certaio  point,  irhea 
made  at  or  near  the  beslnnlnB  of  a  trial  without 
ob}ecUoD  by  eitber  part;,  camiot  be  complained 


S.    Oplnloaaaatoleng^thof  time  aoertatn 

kind  of  lumtier  will  last  In  aldewalka  may  t>e 
Slven  bj  oompeteat  vicneasea  on  tlie  question  of 
nettllTenoe  In  permlttlngr  a  sidewalk  to  become 

Z.  Tbedefieettwecoiidltloiiofasldeivftlk 

for  Its  entire  length  mi;  be  proved  la  order  to 
show  notice  In  a  suit  for  Injuries  reaultlns  from 
a  board  In  suob  sidewalk  being  loose. 

-4.  Evidence  of  plaintilfB  ata-teneiita  aa 
to  her  health,  made  maay  yean  before  (be 
Injur;  for  whlub  suit  was  brougbt.  is  not  too  re- 
inote  to  be  used  affalnsl  ber  when  ahe  baa  heisett 
tesllDed  as  to  hor  robust  bealtb  for  a  period 
Dearl;  as  remote. 

4.  The  privilege  Mgalnst  a  dlaclomire 
of  eonfldentiRlcommaiiicatloiiamade  to 
aphjalelaniBDotwalvcdbr  the  fact  tbat  the  one 
dalmlDE  It  gives  IesIimaD7lD  her  own  behalf, 
wblcli  la  alleged  to  l>e  false  and  wh,.ih  the  physl- 

lag  her  tteoeral  health  and  vigor  during  a  certain 
period  of  lime  when  she  aaya  be  was  her  attend- 
ing physician. 
4>  A  pa^±y  cannot  be  aalced  as  a  witness 
whether  he  Is  willing  to  waive  his  privilege  as  to 
conHdentlal  oommunicatlans  with  a  physician, 

(Hay  t7,  laeOD 


APPEAL  bj  plaintiff  from  a  judgment  o 
the  District  Court  tor  Mitchell  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  sustained 
falling  on  a  sidewalk  in  defendant  Ci^. 


by  failing 


Meurt.  F.  F.  CoB 
Commina  A  Wrlsbt  for  appellant. 
JUtMTt.  W.  Ii.  Eaton  and  It.  H.  Ryee, 

for  appellee: 

The  record  discloses  a  waiver  of  the  siatale 
privilegeort)arbyapp«)lant.  Bhe  broke  the  seal 
of  secrecy — tbe  janctionat  ban — with  her  own 
lips.  She  removed  the  reason  of  tl^e  law  con- 
ferring the  privilege,  and  "eeuanlt  rationt 
tegii  ecuat  ipta  Us^  applies. 

Tbe  patient  cannot  use  thia  privilege  both  as 
a  sword  and  a  shield,  to  waive  wben  It  inures 
to  her  advantage  and  wield  wben  it  does  noL* 

MeKinney  v.  Oritnd  Street  P.  P.dtF.R.  Co. 
6  Cent.  Rep.  486,  1(M  N.  T.  853. 

Having  assumed  to  stale  what  her  physical 
condition  had  been  for  several  years  im'medi^ 
ately  preceding  her  injury,  having  assumed  to 
narrate  and  describe  all  the  ailments  and  dis- 
abilities that  had  affected  tier  during  ihst  per- 
iod, and  nameU  her  attending  pliysician,  if  her 
testimony  therein  was  simulated  and  fulsc.  alia 
could  not  plead  the  statuie  privilege,  wben  the 
defendant  offered  to  impeach  her  therein  by 
producing  her  said  physioiao,  Dr.  Ciiase,  or 
other  phyakian  in  attendance  with  him  at 


Campan  f.  North.  89  Mich.  606,  S3  Am.  Rep. 
433;  Rli/igiojiv.  jElna  L.  In*.  &.77N.T.  564; 
I'eopU  V.  Barker,  60  Mich.  2T1;  JUcKinnry  r, 
GraTtd  Street  P.  P.  *  P.  it.  Co.  supra/  £n>m» 
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T.  Utetrvpolitan  L.  Int.  Oo.  8  West.  Rep.  775, 63 
Kicb.  806i  Dotlon  v.  Albion,  ST  Micb.  575. 

Tbe  words  used  in  our  Code  are  "  any  con- 
'fldentlal  communiratioa  properly  inLrusted  and 
which  la  Decessarj,"  etc.,  and  tbey  should  ro- 
-ceive  a  slrict  constiuction  to  preveat  tbe  ob- 
vious mischiefs,  frauds  and  abuses  that,  under 
«    coQStTUClioD    more    latiludinBriaD,    would 

Benikan  v.  Dennin,  5  Cent.  Rep.  410, 103  N. 
T.  B73;  MeEiiiTMV  V.  Grand  Strtet  P.  P.  A  F. 
jt.  Oo.$Ttpra. 

QraiafmT,  J.,  delivered  tbe  opinion  of  the 
«Oiin: 

1.  The  trial  court  limited  IbeDumberoI  wit- 
nesaes  for  eacii  side  to  eix  on  tbe  quesiion  of 
tbe  general  condition  of  the  nalb  where  the 
plainliS  was  injured,  and  appellant  complsins 
«f  Euch  action  of  tbe  court.  Bo  far  as  we  can 
}ud):e,  (he  order  was  made  near  tlie  commence- 
mfQt  o(  tbe  trial,  and  without  objection  by 
«ither  party.  Later  plaintiff  desired  to  inlro- 
•duce  additional  witnesses,  which  the  court  re- 
fuged. From  the  state  of  the  record,  It  does 
not  appear  thai  the  question  is  properly  before 
us  for  review,  for  we  find  no  exceptions  lakeo 
to  the  action  of  tbe  court.  If  tbe  order  was 
made  without  objection,  we  must  assume  thnt 
llie  parlies  assented  thereto;  aud  of  such  action 
Ihey  could  not  aflerwards  complain. 

2.  The  testimony  tends  to  show  tbnt  tbe  side. 
'Walk  on  which  the  Injury  occurred  was  in  a 
Totted  condition,  so  that  the  sills  would  not  re- 
tain tbe  nails  by  which  the  boards  were  last ened 
to  them.  Tbe  sidewalk  was  built  in  187S,  and 
tbe  accident  happened  in  1884.  The  walk  was 
bujitby  tbedefendant  City.  Tbe  law  requires 
jt  10  use  reasonable  diligence  in  keeping  ita 
-walks  in  suitable  repair 

As  bearing  on  tbe  cguestioD  of  defendant's 
vegligence,  the  plaitititi  offered  certain  wit- 
nesses, nhose  compelency  la  not  questioned,  to 
testify  to  tbe  leneth  of  time  the  kind  of  lumber 
of  which  tbe  walk  was  constructed  would  last. 
Under  the  oblections  of  (he  defeudant,  it  was 
excluded,  and,  as  we  understand,  on  tbe  theory 
that  it  was  not  a  proper  subject  for  eiperl  tes- 
timony. We  tbiuk  toe  tcstimooy  should  have 
1)een  admitted.  Aswassaidin  ferfftuon  v.iJan'« 
Count!/,  5?  Iowa,  801,  we  may  say  in  this  case: 
"Conce  tine  thul  the  knowledge  is  such  as  may 
be  acquired  by  observation,  yet  (be  matter  is 
one  wbicb  all  persons  do  not  have  the  Inclioa- 
tion  nor  Ibe  opportunity  to  obserFe:"  and, 
while  the  Judgmems  of  persons  gen  trail  y  might 
not  ditler  to  any  greateiient  on  such  a  subject, 
we  believe  that  persons  who  have  not  given  the 
matter  p:irticular  thought  orobservalion  would 
Id  their  judgments  make  years  of  diffet^nce. 
Huch  would  depend  on  their  busloeas,  and 
their  opportunities  for  such  observslioo.  The 
busini-as  of  many  men  would  operale  to  almost 
«iitirely  exclude  them  from  sucb  observations, 
«Dd  there  would  be  nothing  to  partirularly  call 
their  attention  to  the  subject.  Tbe  case  of 
Mui^oienqi  v.  lUineit  Cen  t.  it.  Co. ,  SO  Iowa,  4«3, 
ciled  by  appellee,  is  by  no  means  against  this 
view.  Itiatheresaid:  "It  isoftcn  very  difflcuK 
to  determine  in  regard  lo  what  particular  mat 
4ers  and  points  witoesses  may  cive  lestitnonv 
by  way  of  opinion.  It  is  doubtful  whether  all 
the  cases  can  be  bannonlzed,  or  brought  within 
fi  L.  B.  A. 


any  general  rale  or  principle."  It  seems  to  us 
quite  clear  that  the  judgment  of  men  whose 
niuioess  and  observations  give  them  accurate 
iuforniatioQ  on  tbe  question  of  durability  of 
malerlai  in  bridges  or  walks  would  be  of  great 
value  10  a  jury  in  properly  determining  sucb 
a  question.  No  question  as  lothe  compeleacv 
of  the  witnesses,  or  the  materiality  of  tue  testi- 
mony offered,  is  made  in  tbe  case.  Our  hold- 
ing IB  that  the  jury  in  such  cases  may  be  aided 
hy  the  testimony  of  coOipelent  witoesses.  It 
is  doubtful  if  for  tbii  error  alone  we  abould 
have  reversed  tbe  case,  there  belog  so  much 
other  evideoce  as  to  the  cooditlon  of  tbe  walk. 

3.  Tbe  plaintiff  was  Injured  by  tripping  on 
a  loose  board  la  the  walk;  and,  with  a  viev  to 
shon  that  the  City  did  or  should  have  known 
of  the  condition  of  the  walk  where  the  injury 
occurred,  she  offered  to  prove  a  defective  con- 
dition of  tbe  walk  tbe  entire  leofftb  of  tbe 
block.  Tbe  offer  was  refused.  In  this  Ibe 
court  erred.  The  poiutiaclearly  cootrolledby 
the  case  of  Armitrong  t.  Aekley,  71  Iowa,  76. 

Appellee  thinks  the  point  should  be  con- 
trolled by  BufgUt  v.  iVeetufa,  63  Iowa,  185. 
The  offer  In  this  case  was  to  prove  a  continu- 
ous condition  of  the  walk  from  the  jilace  of 
Injury.  In  the  Ruggie*  Cam  tbe  inquiry  was 
not  as  to  the  continuous  condition  of  the  walk, 
but  it  was  as  to  another  place  "near  there"  or 
"in  that  locality."  Tbe  accident  In  that  case 
was  also  caused  by  a  loose  board,  and  a  defect 
at  some  other  place,  near  there,  would  not  be 
as  likely  lo  show  the  particular  defect  com- 
ptaioed  of  as  would  tbe  fact  tbat  the  defect 
complained  of  was  a  part  of  onecontinuous  de- 
fect; aud  that  is  a  distinguishing  feature  o[.tb« 

4.  There  was  tesUmonj  tending  to  show 
tbat,  because  of  plaintiff's  injuries,  her  spine 
and  nervous  system  were  affected;  and  it  waa 
claimed  that  her  Injuries  were  permanent. 
One  Dr.  Russell,  who  had  atiendetl  her,  after 
testifying  as  to  her  condition,  was  asked  this 
quemion;  "Where  there  is  an  injury  to  ilio 
nervoua  system,  in  shock  or  strain  to  tne  spinal 
column,  of  such  a  character  tbat  it  continues 
for  a  period  of  two  and  a  half  years,  occasioned 
by  a  fall,  what  are  the  probabilities  or  chances, 
in  your  opinion,  as  lo  the  recovery  of  a  person, 
or  not?  "  An  objection  to  the  questioa  waa 
sustained,  and,  on  appeal,  appellee  does  not 
question  the  admi^isibilily  of  such  proof;  bill 
its  contention  is  that  the  doctor  bad  before 
given  the  answer  sought  by  the  question,  and, 
inferentially,  that  there  could  have  been  no 
prejudicial  error  in  the  ruling.  In  this  we 
think  appellee  is  correct,  and  we  bave  only 
given  the  point  this  notice  to  avoid  a  misap- 
preheosion  on  another  trial. 

0.  Several  lady  witnesses  were,  against  the 
objections  of  the  plaintiff,  permitted  lo  lesiifr 
as  to  statempDis  made  to  them  by  plaintiff, 
many  years  before  the  accident,  as  lo  her 
bealib.  It  is  urged  that  such  statements,  if 
made,  are  too  remote,  and  hence  incompetent. 
The  plaintiff,  as  affecting  the  question  of  tbe 
damage  she  had  sustained  from  tbe  injury,  had 
given  testimony  as  lo  her  health  and  ability  to 
perform  labor  at  least  as  far  back  as  1870, 
showing  that  she  was  a  strong,  robust  woman. 
In  view  of  this  fact,  we  think  tbe  proof  of 
made  by  her  not  earlier  t^an  1866 


780 


loVA  SuPHBME  Court. 


or  1887,  and  later,  were  not  loo  remote  to  be 
OODBidered  ai  affecling  Ibe  truth  of  her  Hiate- 

e.  Dr.  S.  B.  Chase,  beiag  a  witaesa  for  the 
defendant,  lealiflpd  that  he  treated  the  plaleliff 
profeBsionally  in  the  years  1888, 1867  and  1871. 
In  doiOK  80,  agaiaat  tne  oblections  of  (he  plain- 
tiff, be  relaled  confidential  com  muni  cat  ioDB 
made  to  him,  and  necessarjfoi  her  proper  treat- 
Code,  §  8643,  provides:  "No  practicing  at- 
tomej,  counselor,  phjBiciaii,  surgeon,  minister 
of  the  gospel  or  priest  of  an;  denomiualion 
shall  be  allowed,  in  giving  te-itimony,  to  dix- 
cloae  anv  confidential  commuDJcalion  properly 
InlruBled  to  him  In  bis  proFessicnal  capacity, 
and  neceaaaiy  and  proper  to  enable  him  lo  dis- 
charge the  fuDctioQS  of  his  office  according  to 
theuaual  course  of  practice  ordiscipline,  Huch 
prohibition  aball  not  apply  to  cases  where  the 
pony  Id  whose  favor  the  Bsme  are  made  waives 
the  righU  conferred." 

The  only  theory  upon  which  the  action  of 
the  court  is  sought  to  l>e  sustaint^d  is  that  the 

SlainUff  waiveaCbe  provisions  of  the  Statute 
I  her  favor.  It  v<]l  be  observed,  from  the 
closing  sentence  of  the  section,  that  the  party 
Id  whose  favor  the  prohtbition  is  may  waive  it. 
The  facts  urged  as  constituting  the  waiver  are 
as  follons:  The  plaintiS  was  a  wittiesi  in  her 
own  behalf,  and  testified  that  she  bad  worked 
on  the  farm,  and  traveled  and  sold  books  aod 
aewing  machines^  that,  since  the  biith  of  her 
children,  her  health  had  been  good;  that  she 
had  done  heavy  work  indoors  and  outdoors, 
and  that  she  had  been  sick  but  little.  It  may 
be  said  that  her  testimony,  if  true,  showed  ber 
to  be  a  remarkably  robust  and  vigorous  wom- 
an. She  also  stated  that  Dr.  Chase  had  been 
ber  attending  physician  at  times.  Counsel  for 
appellee  states  his  proposition  in  support  of  a 
waiver  as  follows:  "Having  assumed  toBtnte 
vhst  her  physical  condition  nad  been  for  sev- 
eral years  immediately  preceding  her  inju^, 
liaviog  assumed  to  narrate  and  describe  all  the 
ailments  and  disabilities  that  hod  affected  her 
during  that  period,  and  named  her  attending 

etysiciao,  if  ber  testiraony  therein  was  simu- 
led  and  false,  she  could  not  plead  the  statute 
privilege  when  the  defendant  offered  to  im- 
peach ber  therein  by  producing  her  said  physi- 
cian. Dr.  Chase,  or  any  other  pbyBician  in  at- 
tendance with  him  as  assistant."  It  will  be  ob- 
served that  the  ground  on  which  Ibe  waiver  is 
based  is  that  tbe  plaintiff  bad  given  false  testi- 
mony. It  may  be  well  to  brieSy  inquire  how 
such  a  rule  would  operate  In  practice.  If  tbe 
waiver  is  only  because  tbe  testimony  given  is 
false,  that  fact  must  appear  before  the  testi- 
mony can  properly  be  admitted.  Will  the 
court,  when  such  testimony  is  offered,  assume, 
as  a  bsiiis  for  its  admission,  that  tbe  statements 
made  by  the  plaintiff  are  untrue?  If  so,  it 
must  be  because  the  law  justifies  the  assump- 
tion: and,  if  it  does,  why  not  at  once  declare 
them  false,  and  not  attempt  to  prove  what 
must  be  assumed  as  a  basis  for  the  proof  I  If 
"  ttie  statute  privilege"  is  claimed  it  must  be 
wlien  tbe  testimony  Is  offered;  and.  If  ta,he 
testimony  is  the  basla  of  its  admission,  the  fact 
roust  then  appear.  If  it  appears,  there  is  no 
necessity  for  proof  to  show  It.  The  ruling 
must  be  the  same  as  if  the  cause  was  tried  to 
8  L.R.A. 
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If  a  waiver  can  be  cluimed  because  of  the  testi- 
mony of  the  plaintiff.  It  nmst  l>e  alone  because 
the  opposite   pM'ty  desires   to  contradict  tbe 

Elaintiff  bv  tesiimony  of  the  physician,  and 
«ve  the  'alsity  of  ber  statements  for  determi- 
nation by  tbe  jury.  All  that  can  be  snid  at  (be 
time  of  admisBiun  is  that  a  party  claims  Iter 
statements  to  be  false.  If  at  tbe  conclusion, 
with  the  leslimony  admitted,  her  statements 
are  found  (o  be  true  as  agninst  those  of  the 
physician,  what  is  the  situation?  Tbe  testi- 
mony has  been  used  to  defeat  tbe  truth,  and 
the  Statute  as  to  prohibiting  such  teeilmony 
violiittd.  It  is  not  enough  to  say  that  in  some 
cases  it  may  operate  to  defeat  the  dcaiens  of 
falsetiood.  Hucb  a  rule  would  praclicaily  an- 
nul the  provisions  of  the  Statute.  It  coulil  not 
be  (iue<^tioned  that  greater  freedom  bj  to  such 
leslimony  would  in  some  cases  work  good  re- 
suhs,  and  in  others  bad.  It  is  a  proper  matter 
for  legislative  reiruladon;  and,  after  consider- 
ing the  reasons  for  and  against  the  rule,  it  baa 
placed  the  obligaliou  of  secrecy  on  the  lips  of 
tbe  physician  unlessit  is  removed  by  the  parly 
in  whose  InlercFt  it  was  so  placed.  *Thi?  stat- 
ute should  be  looked  at  practically  lo  know 
(be  legislative  intenL  It  does  not  provide  for 
such  secrecy,  except  in  cases  where  testimony 
US  to  such  communications  is  necessary  to  con- 
tradict or  prove  that  Ibe  parly  has  testified 
falsely,  but  the  secrecy  remains  unless  waived. 
We  think  the  rule  on  reason  is  against  tbe  po- 
sition of  appellee. 

Let  us  look  to  the  authorities,  briefly.  Sev- 
eral oases  are  cited  by  oppellee,  some  of  which, 
we  notice.  McKinnen  v.  Wranrf  Strut  P.  P. 
A  F.  R.  Go.,  IM  N.  Y.  352,  6  Cent.  Rep.  496, 
is  one  wherein  tbe  party  entitled  to  the  pro- 
hibition put  the  .physician  un  the  stand  as  a 
witness,  and  the  facts  were  Ihere  stated.  la 
another  trial  of  the  same  case  Ihe  otiier  party 
called  the  physician  to  show  the  same  facts; 
and  the  court  held  that,  she  bersclC  having 
used  the  physician,  and  by  him  made  public  the 
confldenlifti  motter, — having  herself  "removed 
the  seal  from  the  lips  of  the  witness, " — thcevi- 
dence  could  be  received.  How  different  the 
casesl  Id  that  case  the  lips  of  tbe  physiciaa 
were  sealed  in  the  plaintiff's  interest.  She  re- 
moved the  seal  to  allow  him  to  speak.  The 
holding  was  that  she  could  not  in  that  case  re- 
place it.  In  this  case.  Dr.  Chase  was  allowed 
lo  speak  against  tbe  objections  of  the  plaintiff, 
not  bv  her  permission,  unless  that  permission 
is  to  be  implied  from  the  fact  of  her  giving  tes- 
timony. Tbe  case  cited  doeanot  go  to  that  ex- 
tent, and  Is  not  an  authority  for  such  a  rule. 
The  case  of  Brown  v.  Metioiiilitan  L.  Tru.  Co., 
8  West.  Rep.  775,  6!;  Uich.  S06,  ia  a  Michigan 
case,  and  tbe  holding  is  that,  the  plaintiff  hav- 
ing Elated  In  ber  application  for  life  insurance 
that  Dr.  H.  had  treated  her  for  typhoid  fever, 
be  could  be  allowed,  against  ber  objection,  to 
testify  whether  be  bad  so  treated  her  or  not. 
The  court  Bays:  "  Tbe  fact  as  to  trentnipnt  or 
nontreatment  for  tbia  disease  was  not.  uu<ler 
the  circumstances  of  this  case,  a  matter  of 
privilege  upon  which  the  plaintiff  could  in- 
sist." The  same  question  is  not  in  this  case, 
nor  is  it  an  authority  for  our  guidance.  We 
are  not  holding  that,  if  plaintiff  had  testified 
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that  Dr.  Cbnsc  trcnted  her  (or  s  particular  dis- 
ease, be  miji;lit  not  bave  Btaied,  against  ber  ob- 
jectioa,  wUetber  be  did  or  not,  Sucb  a  ques- 
tion would  not  necegsarllf  bave  iavoWed  a 
"confldenlial  communication." 

In  Doitan  v,  AlMon,  07  Micb.  070,  also  a 
Hicbigan  case,  we  tbiok  couiue]  misappre- 
hended the  import  of  the  ruling.  It  aeema  to 
be  in  aupport  of  our  view,  bo  far  as  it  is  an  au- 
thority m  Ibe  case.  It  is  a  case  in  which  one 
of  two  attendiDK  physiciaas  waa  made  a  wit- 
ness for  plalatiEt,  and  («Btlfled  as  to  the  effect 
of  her  injuries,  and  also  as  to  her  previous  pmd 
health.  The  defense  endeavored  to  show  that 
flbe  was  before  alHicted  with  cbrooic  allmeats, 
■Dd  for  thai  purpose  called  other  attending 
physicians;  but  the  cooit  excluded  Ibelr  tesli- 
moQV.  On  appeal  it  was  urged  that  Ibe  court 
erreil  In  mi  doing,  "because  the  plaintift  waived 
ber  privilege  to  have  Ibe  sea]  of  professional 
confidence  preserved  unbroken  when  she  put 
ber  own  pbjsidaD  on  thesland  to  testify  to  her 
condition,"  To  this  the  court  said,  no:  that, 
as  to  the  witness  she  used,  she  doubtless  did  to 
Oie  extent  she  examined  him,  but  not  as  to 
others.  The  case  has  no  reference  to  a  waiver 
being  Implied  because  of  false  statements  by  the 
plaintiff  as  to  conditions  known  to  a  physician, 
Tbis  case  cites  in  its  support  that  of  Campati 
▼.  North,  89  Mich.  606.  on  wbicb  counsel  for 
appellee  seems  to  place  much  reliance.  In  that 
-case  the  question  of  a  waiver  is  not  presented 
or  referral  to.  The  plaintiff  claimed  to  bave 
been  Injured  by  the  violence  of  the  defendant 
while  in  bis  employ,  and  she  gave  testimony  as 
to  her  being  ruptured  by  his  violence.  The 
trlsl  involved  an  inquiry  as  to  ber  condition  be- 
fore the  Injury,  she  having  testified  that  she 
was  prevjousi;  In  good  heailb.  On  croes-ex- 
aminslion  she  denied  that  she  bad  admitted  to 
bet  attending  physician  that  she  was  ruptured 
before  the  Injury.  The  physician  beinc  called 
to  (Kintradict  her,  his  testimony  was  adrnitied. 
But  the  court  does  not  put  Its  rulings  on  the 


as  we  understand,  she  bad  never  brought  her- 
self within  its  provision.  The  psrlicular 
riund  of  the  holaing  is:  "  It  does  not  sppcar 
the  record,  from  tbe  doctor's  testimony  or  in 
any  way,  that,  in  case  she  made  the  admission 
as 'to  the  pre-exislence  of  the  rupture,  and  as  to 
Its  being  caused  by  the  plaintiff  in  ernlr,  It 
was  information  necessary  to  enabletbe doctor 
to  prescribe  for  her  asa  physician,  or  to  doauy ' 


act  for  her  as  a  surgeon.     And  yet  tbIs  la  on« 

of  the  fundamental  conditions  for  ezclusioo 
which  the  Statute  specifiea." 

It  is  not  urged  in  tbis  case  but  that  the  plain- 
tiff,  under  the  facts,  was  entitled  to  protection 
unless  she  had  waived  it;  and  tbe  case  does  not 
bold  that  the  giring  of  false  tcslimouy,  which 
it  might  be  desirable  to  contradict,  would  con- 
stitute a  waiver.  Wo  need  not  oolice  other 
errors  of  tbe  same  character. 

7.  While  plainliSwaa  on  tbe  witness  stand, 
and  being  cross-examined,  she  was  asked  this 
question:  "Q.  Are  you  willing  that  the  phy- 
sicians who  bave  treated  you  for  the  past  t^it 
'~  fifteen  years  may  disclose  to  tbis  jury  any 

.: :._  ._  .L__    gtiimea''     - 


jou  made  to  them,  at  times  they 

,  in  reference  to  your  condilionT 

Objections  to  tbe  question  being  overruled,  the 


treated  you,  in  reference  t 


plaiDtiff  ansjvered  that  she  was  not.  The  rul- 
iug  is  assigned  as  error,  and  we  tbink  it  was 
manifestly  so.  Counsel  for  appellee  does  not 
in  argument  attempt  to  vindicate  the  ruling, 
and  it  would  seem  that  an  attempt  must  result 
in  failure.  The  Statute  gives  the  prohibition. 
It  is  a  legal  right,  and  a  party  should  no  more 
be  required  to  state  under  oath  that  be  did  not 
want  ID  surrender  it  than  any  other  legal  ripht 
he  possessed.  We  think  a  fair  trial  requires 
that  sucb  a  matter  should  not  even  be  referred 
to:  tbat  a  Jury  should  not  be  impressed  with  a 
belief  that  there  is  even  reluctance  1o  giving 
such  assent,  Tbe  subject  matter  of  such  a 
waiver  bns  no  place  for  reference  In  the  taking 
of  testimony  except  by  tbe  partv  permitted  to 
make  it.  That  prejudice  resulted  from  the 
ruling  in  question  is  more  than  probable.  Af- 
ter making  oath  that  she  would  not  consent  to 
the  testimony,  the  jury  was  left  to  assume 
someibing, — we  know  not  what.  It  would 
naturally  Mieve  that,  if  assent  bad  been  given, 
testimony  unfavorable  to  the  plaintiff  would 
have  been  Ibe  result.  However,  we  need  not 
speculate  as  to  tbe  probable  consequences.  It 
was  clearly  error. 

8,  Borne  errors  are  assigned  as  to  Instruc- 
tions which  we  think  it  unnecessary  to  con- 
sider, as  tbe  same  objections  will  not  llkelj 
arise  on  another  trial.  Wecall  attention  to  Ibe 
deflnilion  of  the  word  "negligence"  in  theflfth 
instruclioo,  with  the  suggesUon  that  its  cor- 
rectness la  seriously  quesiiooed,  and  may  1w 
doubted. 

Because  of  tbe  errors  pointed  out  in  thia 
opinion,  Ms  judgment  of  Om  Diitrict  Covrt  i» 
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1.    .AmoBtartapriotftdeUnqaMtt  taxllat 

tor  leas  UiBD  cbe  Btatutorr  rate,  and  tbe  tender  of 
a  bond  for  the  faithful  part orroanoe  of  the  work, 
to  acoordanoe  wltb  whiah  a  oontraot  is  entered 
Into  with  tbe  oouQtr  clerk,  who  has  no  power  to 
make  aucdi  oontraot,  will  not  prevent  reoovei7  of 
thefulls  '  - 
■«  L.  R.  A. 


8.    Th*  doctrlns  of  w»twer  or  estoppel 

has  no  appUaatlon  to  a  contrast  made  bra  public 
oflloer  wltbout  authority  for  the  performaDce  ot 
work  Btlenthan  the  rates  fixed  therefor  b;  stat- 
ute, and  sucb  doctrine  cannot  be  Invoked  as  a  de- 
fense to  a  *uJt  for  the  full  statutorr  latu. 

(June  a.  IWOJ 

APPEAL  br  defendant  from  an  order  of  the 
Circuit  Court  for  Ohlppewa  County  sus- 
taining a  demurrer  to  the  answer  In  an  action 
brought  to  recover  tbe  statutory  fees  for  print- 


WncoKBiM  Sdprsue  Court. 


JvniL, 


infC  B  delinquent  Ux  Itst,  which  uisnei  Kt  up 

a  special  contract  to  do  the  pdnttag  at  a  loner 
rate.     Agtrmed, 

Tbe  cose  aufScleatI;  appears  in  the  opiotoii. 

Mr,  T.  J.  Connor,  for  HppellBDt; 

'Within  tbe  tbirtv-ceqt  limit  fixed  by  section 
1174,  tbe  county  clerk,  by  necessary  implica- 
tion, bBB  tbe  right,  il  he  shall  cboose  to  exer- 
cise it,  of  making  a  contract  with  the  publisher 
of  tbe  liat  as  lo  compenaation. 

Aate  T.  ZHxon  County  Supert.  S4  Neb.  106. 

Meitn.  Dickinson  A  BnchAnan,  for  re- 
spondents; 

An  officer  has  no  authority  to  vary  or  cbangt 
in  any  reepect,  witlout  express  statutory  war- 
rant, tbe  compenention  fixed  by  the  law  for 
services  to  be  performed  by  anotber  officer; 
and  there  ii  no  good  reason  why  a  different 
rule  should  apply  to  private  indiwduala. 

OMaborough  \.  U«ited  Slate»,  Taney,  C.  C. 
Dec.  80;  Brudy  v.  Xe^B  Tark.  20  N.  T.  813. 

Tbe  clerk  bad  no  authority  to  bind  us  to  an 
illegal  contract  by  nbicb  our  compeDsalloD 
was  ledcced  below  Ibe  rate  fixed  by  the  Stat- 
ute. 

PtojAe  y.  Board  of  Pdiee,  75  N.  T.  88;  I^ 

fv.  FYench,  91  N.  Y.  365;  Kefin  v.  Slile,  B8 
T.  281;  fliW  ».  3Vui  Fm-k,  96  N,  Y.  381; 
Bdmondton  v,  JerMj/  Citii.  2  Cent.  Hep.  713, 48 
N.  J.  L.  131;  StaU  v.  NtuknUe.  15  Lea,  697. 
04  Am.  Bep.  427. 

Col*.  Ch.  J,,  delivered  tbe  opinion  of  tbe 

The  learned  circuit  court  sustained  tbe  de- 
murrer lo  tbe  answer  of  the  defendant  on  tbe 
ground  that  as  tbe  Staiute  provides,  when  the 
number  of  descriptionB  in  the  list  was  iess  Ihan 
8,000,  tbe  printer  publisblng  it  should  receive 
thirty  cents  foreach  lot  or  tract  in  Ibe  list,  that 
this  was  controlling.  The  languaite  of  tbe 
Statute  is  certainly  clear  and  explicit  on  tbe 
subject.  It  is  even  mandatory  in  form,  and 
says  tbat  "the  prinier  who  shall  publish  the 
list  and  notice  of  the  tiuie  when  the  redemption 
of  lands  sold  for  tbe  nonpayment  of  taxes  will 
expire  shall  receive  thirty  cents  for  each  lot 
or  tract  of  land  in  eueb  list,  for  all  the  inser- 
tions."   Rev.  Stal.  §  1174. 

Thus  tbe  Statutea  ctpressly  prescribe  the  fees 
which  the  printer  sball  receive,  and  the  county 
clerk  bad  no  authority  to  make  a  contract 
which  cbaoged  them.  Tbe  Statute,  indeed. 
does  not  give  the  clerk  any  power  to  contract 
for  tbe  publication  of  tbe  list  where  the  num- 
Ijer  of  descriptions  in  Ibe  list  does  not  exceed 
3.000.  He  is  required  (o  cause  tbe  list  to  be 
published  as  tbe  Statute  prescribes  (§  1170),— 
that  is,  be  can  select  or  designate  the  paper, 
but  the  compensation  for  the  service  bas  been 
fixed  by  tbe  Legislaiure.  But,  where  the  num- 
ber of  descriptions  in  tbe  advertised  list  exceed 
3,000,  there  the  county  clerk  is  required  to  let 
by  contract  the  puhlicatioc  lo  tbe  lowest  bid- 
der, in  the  same  manner,  and  with  like  condi 
lions  and  limitations,  as  the  county  treasurer 
is  authorized  to  contract  for  the  publication  of 
lists  of  lands  for  delinquent  taxes  for  sale. 
Section  117a 

lo  tbe  case  at  bar,  it  is  insisted  that  tbe  con- 
tract which  the  clerk  attempted  lo  make  with 
tbe  pIninliSs  amounted  to  nothing  more  Itaan 
the  derignation  of  the  paper  in  which  the  list 
8L.  R.A. 


Bboold  be  ^ublinhed,  but  did  not  bind  or  com- 
pel tbe  plaintiffs  to  do  tbe  work  for  less  Ibani 
the  fees  fixed  by  law.  Tbe  principle  of  lair 
relied  on  is  that,  when  the  compensation  of  a. 

early  performin;r  services  for  the  Stale  is  fixed 
y  Statute,  it  cannot  be  reduced  by  the  officer 
or  person  by  whom  be  is  employed;  and.  since- 
here  the  Statute  eJipressJy  declares  that  the 
printer  shall  receive  thirty  cents  for  each  lot  or 
tract  of  land  in  the  advertised  list,  tbe  com- 
pensation could  not  be  diminished  by  any 
arrangement'  or  coutract  which  the  county 
clerk  might  make  in  respect  thereto.  Thb 
contention  of  Counsel  is  sustained  by  a  num- 
ber ot  well-considered  decisiona.  Oold^r- 
ough  V,  Vnited  Btala,  Tanev,  C.  C.  Dec  BOj 
flsMifa  V,  Board  of  Poliix,  75  N.  Y.  88;  PeopU 
V.  FrtTieh,  91  N.  Y,  26G;  Kehn  v.  Btatf,  93  N. 
T.  291;  Biles  v.  I>tw  York,  96  N.  Y.  831. 

The  following  cases  have  likewise  a  liearing- 
on  the  question  we  are  considering:  Beal  v. 
m.  Oroix  Go.  Suvera.  18  Wis.  501;  BtaU  t, 
Pvrdy.  36  Wis.  218;  StaU  v.  NathtitU,  IB  Lea, 
697,  54  Am.  Rep.  427;  Ed-nondmn  v.  Jertta 
City,  48  N.  J.  L.  121,  2  Cent.  R^.  718. 

We  have  already  stated  that  the  clerk  bad 
no  power  lo  enter  into  any  contract  for  thfr 
publication  in  this  case.  He  was  only  author- 
ized fo  select  the  paper  in  which  the  publica- 
tion should  be  made. 

The  only  doubt  1  have  had  hi  tbe  case  grows 
out  of  this  fact;  The  answer  abowa  that  the 
plaintiffs  filed  with  tbe  county  clerk  an  offer, 
in  writinir,  to  print  tbe  delinquent  list  in  their 
paper  for  three  cents  for  each  description,  and 
tendered  a  bond  for  the  faithful  performance 
of  the  work.  On  tbe  good  faitb  of  ibis  offer 
or  proposition,  the  clerk  doubtless  entered  into 
tbe  contract  which  he  made  with  them.  While- 
it  is  clear  Ibal  he  had  no  authority  in  law  to 
make  sucli  a  contract,  siill  I  have  bad  some 
doubt  whether  they  were  not  bound  lo  stand 
by  tbe  proposition  which  they  made.  It  is  true 
this  was  for  much  less  than  the  rale  of  com- 
pensation fixed  by  tbe  Btaiute.  But  could  they 
not  waive  a  provision  for  their  benefits  And, 
having  voluntarily  done  so,  is  not  the  offer  or 
proposilion  binding  upon  them!  But  to  tbis- 
view  it  is  answered  thai  ibe  doctrine  of  waiver 
or  e«toppe1  bas  no  application  lo  tbe  case,  and 
cannot  be  invoked  lo  aid  tbe  defendant  Count v; 
that. the  law  does  not  sanction  the  principle 
that  an  officer  shall  make  a  cnotract  toreductt- 
tbe  compensation  fixed  by  statute  for  services. 
In  some  of  tbe  cases  above  cited  the  facta 
showing  waiver  were  quite  as  strong  aa  in  this 
case,  but  tbe  courts  gave  no  effect  to  tbem. 

In  PcopU  V.  Boird  ^  PoUire  It  Is  said: 
"There  is  no  principle  upon  which  an  individ- 
ual appointed  or  elected  to  an  official  poaiiion 
can  be  compelled  to  take  less  than  tbe  salary 
fixed  by  law.  The  acceptance  and  discharge 
of  the  duliea  of  the  office  after  appointment  are 
not  a  waiver  of  the  staluioir  provision  fixing 
the  salary  thereof,  and  do  not  esialillsh  %. 
binding  contract  to  perform  the  duties  .  .  . 
for  the  sum  named.  The  law  does  not  reco^ 
nize  the  principle  that  a  board  of  officers  can 
reduce  tbe  amount  fixed  by  law  for  a  salaried 
officer,  and  procure  oSlcials  to  act  at  a  leHi  aunt 
than  the  Statute  provides,  or  that  such  officials- 
can  make  a  bindlug  contract  lo  that  effect. 
The  doctrine  of  waiver  has  no  applkatioit  !» 
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mj  mich  case,  md  cannot  be  invoked  to  nid 
the  respondent."  Tbesaroe  principle  Is  recojf- 
nized  and  enforced  In  Eehn  t.  State  and  Bileff 
T.  Nete  Tort,  fupra,  and  the  reason  for  tbe 
rule  applies  in  full  force  here.  For  reasons 
■atisfactoTf  to  tbe  LegtsJetiiTe,  it  saw  fit  to 
prescribe  tbe  amount  of  compensation  vblcb 
tbe  printer  sbould  receive  for  the  serTiee. 
Wbetberitwaatbougbt  Ibat  this  compensatiOD 


noatd  secure  better  service,  or  greater  faltb- 
fulneas  In  tbe  execution  of  the  work,  we  can* 
not  tell.  It  Is  lufflcient  to  ray  that  the  law  i» 
so  enacted,  and  tlie  courts  must  conform  to  It. 
It  follows  from  Ibese  views  that  lAt  ^rder  cf 
the  CiTOuit  OouTt  mtut  be  affirmed,  and  tbO' 
cause  be  remanded  for  further  procMdings  aO' 
cording  lo  taw. 
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1.  A  reeoTeiTi  by 
mOltj  of  ooatrlhatftry  aecU^renoo.  ot 

dunasee  tor  lnjurloa  wbiobbave  resiutedln  part 
from  tbe  neKllKenoe  of  another,  Is  permitted, 
where  the  latter,  t>efote  the  Injurr,  discovered, 
or  bf  the  exerc4se  ot  ordinary  oare  mlRht  have 
dtacovered,  the  former's  peril,  and  neglected  to 
use  the  means  at  hia  oomnxand  to  prerent  the  In- 
lury,  upon  the  ground  that  the  letter's  reckleas- 
neee,  wHlfulneeS  or  wantonnCBs  preTenU  bis  lak- 
ing  advantBKB  of  the  nee-Ugenoe  of  the  fDnnw. 

8.  TIm  negUgtmca  of  dettand»nt  In  suoh 
case,  in  faillnE  to  dlsoover  plalDtlffg  pert)  and  to 
use  tbe  means  at  his  command  to  prevent  the  In- 
jury, need  not  be  set  out  as  a  lepaiKle  and  Inde- 
pendent cause  of  aetion  to  warrant  a  recovery. 

3.  Failnre  to  look  tar  ft  train  befbra 
tnrniiig'  opon  ft  rftUroftd  trftok  alonr  a 


public  street,  on  wbloh  one  has  a  perfeot  right  to 
travel,  subjeot  to  tbe  duty  simply  to  make  way 
tore  train, will  not  prevent reouvery for Injurlee 
sustained  when  struck  by  a  train  oomtng  at  an 
unlawful  speed.  If  by  looklns  he  would  not  have- 
dlacoverad  t^t  it  was  imprudent  to  drive  on  the 

4.  Wliero  ono  rlgrbtftall^  drtrefl  ftlongr 
ftnd  upon  a  nUlroftd  trftolc  laid  In  a  public 
street  and  la  Injured  by  a  train  running  at  an  un- 
lawful speed,  loan  acnoo  to  recover  daniosee  for 

suoh  injury  tbe  InstructlnDS  should  submit  to  the- 
Jur7  the  question  or  plalnttlTs  contributory  nes- 
llgence  la  faUluB  to  lookout  for  tiie  train.  If  such 
defenae  Is  alleged,  and  also  tbe  question  whether 
or  not  It  plaluUD  was  nosll^nt.  the  railroad  em- 
ploy&  oould,  by  the  exercise  of  reasonable  care, 
have  dlsoovered  bis  Bituatlon  and  thereafter 
have  stopped  the  train  Id  time  to  have  prevented' 
the  accident. 

(May  la,  ISSOJ 

A  FFEAL  bv  defendant  from  a  Judgment  or 
a.  tbe  Circuit  Court  for  the  Citv  of  St.  Loula 
in  favor  of  plaintiff  in  an  action  brought  to  re- 


SOTm.—ContrOnaonin»itiamee;vihennat  a  defenat. 

A  person  to  whom  oontrlbutorjr  negligence  may 
be  tmputed  cannot  recover  tor  damages  mused  by 
a  railroad  train  at  a  orossluK,  nnlen  there  was  such 
reoklen  nesllgenceonthe  part  of  tbe  railroad  oom- 
pany  that  the  question  of  contributory  negligence 
cannot  arise.  Freeman  v.  Duluth.  S.  B.  A  A.  R.  Co. 
8  L.  B.  A.  GM.  T«  Ulcb.  ES;  Richmond  &  D.  B.  Co.  v. 
Howard,  TO  Oa.  U:  Atcblson,  I.  ft  B.  7.  B.  Co.  T. 
Towrtsend.  89  Kan.  115. 

The  contributory  neBllgenoe  of  a  person  walking 
upon  a  railroad  track,  and  falling  to  k  esp  out  of 
the  way  ot  a  posting  train,  will  not  constitute  ade- 
tense  wbero  an  engineer  of  B  train,  having  noticed 
such  person,  fails  to  Stop  his  engine,  or  acts  will- 
fully orreckleealy.  Bouwmeeeter  v.  Qraud  tlapids 
1 1.  R.  Co.  a  Wesl-  Rep.  3Si.  SB  Mlnh.  UI. 

In  an  action  for  damagea  for  Injury  caused  by  a 
nllmad  company  tbrough  negllgeuoe  of  lis  em- 
ploySs.  if  tbe  injury  oould  not  have  been  Busialned 
If  tbe  plBlntlir  had  not  l>een  oarcleee  nnd  neglectful 
In  providing  tor  his  own  safety,  tbere  can  be  no  re- 
ocvery  In  the  action.  But  If  it  la  apparent,  from 
the  evidenoc.  that  tbe  philntitr,  although  negligent, 
would  bavesuSored  no  Injury  had  proper  oare  and 
caution  beeo  obeerred  by  defendant,  it  must  be 
held  liable  for  damairea.  Baltimore  &  O.  R.  Go.  v. 
Eean,  8  Cen  I.  Ken.  TIS,  »  Md.  8H;  Louisville  ft  N.  R. 
Co.  y,  Ynicatra,  El  Sla.  TDL 

It  Is  the  d  uty  of  an  engineer,  under  UHL  ft  V. 
(Tenn.)  Code,  I  1306,  sub^ec  4,  on  discovering  any 
person,  animal  or  other  obetrucUoD  upon  the  track, 
Dot  only  to  use  every  possible  means  to  stop  the 
train. but  also  every  means  to  prevent  the  accident 
by  sounding  the  alarm  wbiatle  and  otherwise. 
Mempbfa  ft  C  R.  Co.  v.  Boott,  8T  Tenn.  IM. 

The  precautioos  prescribed  by  Hill,  ft  V.  (TennJ ' 
8  L.  R  A. 

Bee  also  1(1  W  R.  A.  674. 


Code,  I  1E9S,  to  prevent  an  aooldent,  where  an  en- 
gineer sees  a  person,  animal  or  other  obetruction 
on  tbe  track,  are  not  required  to  be  oljserved  In  the 
exact  order  in  whioh  they  aie  named  In  the  Statute, 
but  In  the  order  tieet  calculated  and  most  effectual 
to  prevent  the  accident,  under  all  the  olrcum- 
stanoee.    Ibtd. 

If  two  men  areseen  on  a  track  In  front  ol  a  train, 
and  one  risks  bb  safetT  In  signaling  the  toremoat 
man,  the  engineer,  seeing  the  signal.  Is  guilty  of 
willful  wrong  In  not  using  ordinary  rara  lo  Stop 
the  train.  Palmer  v.  Cbioogo,  St.  L.  ft  P.  a  Co,  11 
Weat.  Eop.  878, 113Ind,  iBO. 

Where  a  collialun  at  a  railroad  crossing  would  not 
have  occurred  If  tbe  train  had  not  been  run  at  a» 
excessive  rate  of  speed,  the  company  la  liable. 
Guif,a  fta,7.B.  Oo.  V.  BrettUog  CTexJ  Jan.  10, 

lasa 

Where  a  man  attempted  to  croas  a  railroad.  In  tbe 

exercise  ot  due  oautlon.  with  a  team  of  hoisee,  k 
traction  engine,  a  tank  andseparatorand  a  slacker, 
all  attached  together,  which  were  seen  by  the  en- 
gineer more  than  TOO  yards  away,  whose  train  was- 
ruDnins-  at  SS  miles  an  hour,  and  wbo  reduced  it  to 
W  miles,  and  oould  have  stopped  It  before  reaoblng 
thecroaHing.  but  who,  thinking  tbere  was  Hme  tor 
the  belanoe  ot  the  threshing  train  to  oroes,  released 
the  air-brake  and  Increased  the  speed.  In  conse- 
quence of  which  he  struck  the  latter  part  of  It, 
which  tieoame  uncoupled  before  It  bad  cleared  the- 
tTHCk  and  when  It  waa  too  late  to  avoid  the  col- 
liElon,— the  accident  la  due  to  the  nntligenoe  otthe 
engineer.  Atchison,  T.  ft  S.  7.  B.  Co.  v.  Welz.  4ft 
Kan.  133. 

Duty  ot  engineer  when  peison  seen  creasing  rail- 
road track.  See  notes  to  Parsons  v.  New  York 
CeoL  *  H.  R.  B.  Co.  (N.  r.i  3  L.  H.  A. «  " 

V.  Bt.  Paul  ft  D,  B.  00.  (Minn.)  S  L.  B.  A.  1W. 


HiBsooRi  ScPRBUB  Court. 


v.- 


cover  danagcfl  for  personal  injuries  alleged  to 
bare  Tcsulled  from  tbe  negligence  of  defead- 
ant's  BervaQU.    Bmerned. 

Tbe  facts  are  fully  stated  Id  tbe  opinion. 

Meiwt.  T.  J.  Fortin  and  Honry  G.  Her- 
bel  for  appellanL 

Me*srt.  Wllll»in  C.  Jonea  and  J&meB  C. 
Jonea  for  respondeat. 

Br»cei  J.,  dellrered  the  opioloii  of  tbe 

Action  for  damafres  for  persona)  iDjuries, 
Verdict  and  judgment  for  plaiotiff  for  ^,000. 
Defeadanl  appeala. 

Tbe  pelltion  charsed  negligence  in  defend- 
ant's employ^  in  managing  and  operating  tbe 
train  wbicb  cauged  the  injut;,  specifying  fail- 
ure to  ring  Ibe  bell  and  running  at  a  greater 
rale  of  speed  tban  six  miles  an  nour,  in  viola- 
tion of  city  ordinance.  On  the  first  act  of  al 
leged  negligence  no  evidence  was  eiven;  th< 
Answer  was  a  eeneral  denial,  and  a  plea  of  con- 
tribiitoiT  oegligence.  The  accident  happened 
In  the  Citj  of  3t.  Louis,  ou  tbe  levee  between 
Christy  Avenue  and  Morgan  Street.  The  evi. 
dence  for  Ibe  plaintiff  tended  to  prove  that  the 

ElaintifC  was  a  rag-peddler;  that  in  tbe  course  of 
fs  business  he  waa  purauiog  bis  nav  in  a  one- 
boise  wagon  along  tbe  levee,  in  the  City  of  6t. 
Louis,  which  hes  in  a  general  direction  north 
and  south,  and  on  which  the  defendant's  track 
was  laid,  and  on  whicb  it  was  operating  its 
train.  He  was  going  north  on  the  lerec.  near 
the  comer  of  Christy  Avenue  and  the  levee. 
He  found  the  space  on  each  aide  of  the  track 
for  a  distance  of  about  fifty  feet  occupied  by 
fltandlngwagODS,  leaving  an  open  way  between 
them  occupied  by  defendant's  track  as  the  only 
way  for  him  to  pursue  bis  Journey  unob- 
skucted.  He  entered  this  gangway  between 
the  wagons,  drove  along  it,  the  east  wheels  of 
his  wagon  on  tbe  inside  of  the  west  rail  of  the 
track,  and  his  west  wheels  on  the  outside,  a 
distance  of  about  forty  or  fifty  feet,  when  the 
hind  wheel  of  bis  wagon  was  struck  bv  the  de- 
fendant's engine  drawing  a  train  of  freight 
cars,  going  north  on  Its  tracks.  Tbe  plaintiff 
was  thrown  ont  of  his  wagon,  onto  the  west 
rail  of  tbe  track,  In  front  of  or  under  tbe  en- 
gine, which  passed  over  him,  crushing  hia  left 
«rm  and  elbow  ao  that  his  arm  bad  (o  be  am- 
putated, bruising  one  of  bis  legs,  inflicting  a 
cut  over  one  of  his  eyes,  end  several  contusions 
on  his  bsck.  That  at  tbe  time  of  the  collision 
-the  train  was  going  at  the  rate  oF  atioiit  fifteen 
miles  an  hour.  Thatildid  not  stop,  but  passed 
«n  at  the  same  rale  of  apeed.  That  s  train  of 
fifteen  loaded  cars  going  north  on  (hia  grade, 
■t  fifteen  miles  an  hour,  could  not  be  stopped 
within  lesa  than  900  feet,  and  going  at  the  rate 
of  six  miles  could  not  be  stopped  within  dzty 
feet,  and  (bat  a  train  of  eight  loaded  cars,  go- 
ing four  or  five  miles  an  hour,  couid  be  stopped 
within  thirty  feet,  and  going  at  the  rate  of  fif- 
teen miles  an  hour  within  from  400  to  490  feet. 
That  at  tbe  time  plaintiff's  wheel  passed  loside 
the  trsck  he  did  not  look  backaouth,  in  the 
direction  from  which  the  (rain  was  coming, 
nor  afterwards,  Ijefore  he  was  struck. 

The  defendant,  to  austain  the  iasuea  on  its 
part,  Introduced  the  evidence  of  the  emplojEs 
engaged  upon  the  train,  Ibe  lending  witness  of 
whom,  John  A.  Cook,  teatlfied  as  followa:  "I 
«L.R.A. 


I  was  a  switchman  and  brahoman   on   the  .Mis- 
souri Pariflc  Railway  on  tbe  9th  day  of  Julv 

lasL.  Bemcmber  of  an  accident  occurriog  on 
I  the  afternoon  of  that  day,  between  4:30  and 
5:30  o'clock,  on  tbe  levee,  between  Morgan 
Street  and  Christy  Avenue.  I  was  on  tbe  rear 
I  end  of  tlie  rear  car  of  a  train  going  north  on 
I  the  levee  at  that  time  and  place.  )  saw  a  one- 
I  horse  wagon,  with  Ihreo  persons  in  it,  standing 
near  the  curbstone.  As  tbe  train  was  passing 
it,  tbe  horse  began  to  back,  and  backed  tbe 
'  wagon  up  agninst  the  last,  or  next  to  the  last, 
car  of  the  train.  I  waa  on  tbe  top  of  the  tear 
box  car  at  tbe  time,  alMut  thirty  feet  from  the 
wagon,  and  looking  at  it,  I  did  not  know 
whether  plaintiff  was  in  the  wagon  or  not.  I 
did  not  know  bim  at  (bat  time.  When  we 
came  back,  I  went  in  to  see  bow  serioutly  he 
was  injured,  but  could  not  learn  anything  rrom 
him,  as  he  couldn't  talk,  and  would  not  tell  us 
anything.  The  wagon  did  not  tilt  up.  Tbe 
rear  wheels  backed  into  the  car,  and  the  horse 
started  up  agnln.  Don't  know  whether  Kell oy 
fell  or  jumped  out  of  the  wagon.  Our  train 
went  up  to  Biddle  Street,  and  came  back  again 
inflveorsLcminuies.  Thsrewereten  or  eleven 
cata  in  the  train. — box  cars.  "The  tisin  waa 
not  moving  faster  than  five  or  six  miles  an 
hour  at  that  time.  The  rear  wheels  of  tbe 
wagon  struck  the  car.  The  cara  were  loaded." 
'Tatlej,  (be  biakeman,  testified  that  he  was 
standing  on  the  front  of  the  engine  from  tbe 
time  It  left  Poplar  Street,  and  did  not  notice 

along      .      ..       

Street:  that  he  was  ir 
there  had  been  one  on  t£e  track,  and  Chat  the 
train  was  running  between  four  and  six  milea 
an  hour:  that  he  saw  the  plaintiff's  wagon  on 
tbe  west  side  as  he  passed.  Tlie  fireman  and 
engineer  also  lestiSed  that  they  were  at  their 
posts,  observing  the  track,  and  they  did  not  aee 
plaintiff's  wagon  on  the  track,  and  that  it  waa 
notsiruck  hj  the  engine.  On  cross-examina- 
tion, the  engineer,  Lunderberg,  testified  that 
he  "  saw  no  olwtruction  between  Christy  Ave- 
nue and  Morgan  Street  as  we  went  north  on  tbe 
levee.  Saw  none  from  the  bridge  (o  Biddle 
Street     The  way  was  perfectly  dear,  and  if 


1  the  track  1  would  have 


Eellny  had  been 

The  evidence  of  Dondervtile,  the  fireman, 

was  to  the  same  general  purport  as  the  others. 
In  addition,  he  testified  that  the  train  waa  loaded 
with  ice  and  beer,  and  upon  this  grade  could  be 
ilopped  to  prevent  an  accident,  when  going  at 
he  rate  of  four  or  five  miles  an  boor,  witnin 
sixty  feet,  and  going  at  the  rate  of  fifteen  milea 
an  hour,  "  vrllbin  five  car  lengths  or  leas, — aay 
eighty  feet." 

It  seems  to  be  undisputed  that  the  dlalance 
from  tbe  bridge  to  the  place  of  the  accident 
was  about  4G0  feed  that  there  was  nothing  to 
prevent  tbe  defendant's  employ^  from  seeing 
tbe  plaintiff's  wagon  on  the  track  (if  It  was  on 
tbe  track)  during  the  whole  time  tbe  train  was 
passing  from  ttie  bridge  to  the  place  where  the 
coHisioD  took  place. 

Upon  this  Slate  of  facts  tbe  court,  upon  Its 
own  motion,  gave  the  following  instruction  on 
"■"  '"'•!"  luestion;  "  (1)  Under  tbe  pleading* 
ice  in  this  case,  the  court  ioMrucb 
it  and  just  before  tbe  alleged  Injury, 


Eeijjit  t.  Hisbodri  Pacific  R.  Co. 


the  plafntiS  waa  not  eTercidng  oidinary  or 
proper  care  to  avoid  injuir  or  daDcer;  lud 
therefore  ;our  verdict  sbould  be  for  dt^endant, 
uoless  ;oa  further  find  tbe  facts  to  be  as  mcD- 
tioned  in  inelruction  3.  (3)  If  you  find  from 
the  evideuce  that  id  the  early  pari  of  July,  1886, 
the  plaintiff's  wa^on  wag  struck  by  an  engine 
■of  a  train  operated  at  the  tiroe  by  defeudant  on 
the  levee  between  Cbristy  Avenue  and  Morgan 
Street;  that,  in  coDBequence  thereof,  plaiotiS 
was  ran  over  by  said  engine  and  injured;  that 
«aid  wagon  was  so  struck  by  reason  of  Ibe  fact 
tbat  said  train  was  then  runninp;  at  a  rste  of 
flpeed  greater  than  Biz  miles  an  bour,  and  that, 
if  said  train  had  not  been  runaiog  at  a  rate 

£  eater  than  six  miles  an  bour,  tbe  train  could 
ve  been  stopped  in  time  to  have  averted  the 
aaid  collision  with  plaintifT's  wagon,  after  de 
fendant's  employes  in  ctiarge  of  ^d  train  had 
-discovered  {or  by  tbe  exercise  of  ordinary  care 
«ould  have  dlscoveied)  tbat  plaintiff  or  his 
iraRon  was  in  danger  of  being  so  struck;  and  if 

Cu  so  find  tbe  fants  to  be,  jour  verdict  should 
for  tbe  plaintiff." 

Tbe  second  was  the  only  instruction  given 
preseating  a  theory  upon  which  Ibe  jury  were 
Authorized  to  find  for  the  plaintiff,  and  it  seems 
to  us  that  it  cuts  the  throat  of  tlie  Grst.  In  the 
first  tbe  juire  are  told,  as  matter  of  law,  that 
tbe  plaintiff  was  guilty  of  an  act  of  negligence 
tbat  contributed  to  bis  injury;  therefore  he 
cannot  recover.  Nevertheless  Ihey  were  told 
In  the  second  that,  if  tbey  find  that  the  defend- 
ant comnnitted  an  act  of  negligence  which  also 
«oiitiibuted  to  his  Injury,  but  which  would  not 
have  done  so  ff  It  bad  not  been  committed, 
thentheywillflndforlbQplaintfff.  Thewbole 
theory  of  plaintiff's  case  was  that  he  was  in- 
jured by  the  negligentx  of  defendant  In  run- 
ning its  train  at  a  greater  rate  of  speed  than  six 
miles  an  hour;  Ibat  this  act  was  the  sole  direct 
■cause  of  his  injury.  Now,  while  to  find  Ibe 
fact  ibat,  if  tbe  defendant  bad  not  been  run- 
ning its  train  at  a  greater  rate  of  speed  than  sis 
miles  an  hour,  the  injury  would  not  have  oc- 
■curred,  is  to  find  a  fact  tending  to  prove  tbat 
tbe  running  of  the  train  at  a  greater  rate  of 
speed  than  six  miles  an  hour  was  a  cauae  of 
plalntifTs  injury,  bow  can  it  make  such  cxces- 
■ive  running  any  more  than  a  contributory 
cause,  when  plainliS'a  act  waa  alao  tbere  and 
then  present  at  tbe  same  time,  contributing  to 
the  injury!  The  instiucUon  presents  this 
strange  anomaly,  that,  If  the  jury  find  that  tbe 
waeon  was  struck  by  reason  of  the  fact  that 
•aid  trafn  was  then  running  at  a  rate  of  speed 
greater  than  six  miles  an  hour,  and  by  reason 
«f  Ihe  fact  tbat  the  plaintiff  was  neglieenllr  on 
the  track,  the  plaintiff  cannot  recover,  on  tbe 
ground  tbat  defendant's  negligence  was  the 
sole  cause  of  tbe  injury,  becaUEie  of  plaintiff's 
contributory  negligence;  but,  if  they  find  tbat 
If  Ibe  train  had  not  been  running  at  a  greater 
rale  ot  speed  than  six  miles  an  hour,  the  plain- 
tiff would  not  have  been  Htiuck,  tben  Iheplain- 
tiff  can  recover,  although  the  injury  was  the 
joint  product  of  plaintiff's  act  of  negligence 
and  this  verynegligentactof  defendant.  Mow 
•can  the  fad  tbat  the  injury  would  not  have  re- 
coiled If  the  defendant  had  not  committed  tbe 
act  of  negligence  change  tbe  character  of  the 
injury  wnich  actually  did  occur  as  tbe  joint 
product  of  plaintiff's  and  defendant's  coDtrit)- 
4L.R.A. 


utive  acts  of  negligence,  u  assumed  Id  the  in- 
structions? 

We  know  of  but  one  exception  to  the  rule 
that,  where  the  injury  is  Ihe  product  of  the 
joint  concurring  acts  of  negligence  of  both 
plaintiff  and  defendant,  tbe  plaintiff  cannot  re- 
cover, and  that  is  an  exception  made,  on 
f  rounds  of  public  policy  and  in  the  interest  of 
umanity,  to  prevent  and  restrain,  as  far  as 
may  be,  a  willful,  reckless  or  wanton  disre- 
gard of  human  life  or  iimb  or  property,  under 
any  circumstances,  and  that  is  when  tbe  Injury 
was  produced  by  the  concurrent  negligent  acts 
of  both  plaintiff  and  defendant,  yel  it  the  de- 
fendant, before  tbe  injury,  discovered,  or  bv 
the  eiercise  of  ordinary  care  might  have  dis- 
covered, the  perilous  situation  in  which  the 
plaintiff  was  placed,  by  the  concurring  negli- 
gence of  both  parlies,  and  neglected  to  uae  tbe 
means  at  his  command  to  prevent  the  injurv, 
then  bis  plea  of  plaintiff's  contributory  negli- 
gence shall  not  aval]  him.  This  exception  uro- 
ceeds,  not  upon  tbe  theory  that  tbe  defendant 
has  been  guilty  of  another  and  Independent 
act  of  negligence,  which  is  tbe  sole  cause  of  the 
injury,  and  which  must  be  charged  as  a  sepa- 
rate and  independent  cause  of  action,  but  upon 
tbe  ground  that  the  negligence  he  was  tlicn  In 
the  very  act  of  perpetrating  was  characterized 
by  such  recklessness,  willfulness  or  wantonness 
as  that  he  shall  not  be  beard  to  say  that  tbe 
plaintiff  was  also  guilty  of  contributory  negli- 
gence. In  this  case,  it  is  contended  by  counsel 
tor  tbe  defendant  that,  conceding  plaintiff's 
theory  of  the  facts  to  be  true,  Ine  evidence 
tends  to  show  tbtkl  defendant's  employes,  it 
Ihev  had  been  in  the  exercise  of  ordinary  care, 
coidd  have  discovered  the  plaintiff's  wagon  on 
the  track  in  lime  to  have  prevented  the  acci- 
dent, and  that  it  could  have  been  prevented  If 
they  with  promptness,  after  such  discovery, 
bad  used  the  means  at  their  command  to  stop 
tbe  train.  Therefore  the  sole  cause  of  the  in- 
jury was  the  negligence  of  tbe  defendant  in 
failing  to  discover  the  perilous  situation  of  tbe 
plaintiff,  and  thereafter  failing  to  use  tbe 
means  at  their  command  to  prevent  the  injury, 
and,  as  tbe  plaintiff's  petition  did  not  contain 
a  count  charging  this  negligence  as  a  separate 
and  independent  cause  of  action,  the  plainliS 
cannot  recover.  This  view  seems,  on  the  trial, 
to  have  been  acquiesced  in  by  counsel  for  tbe 
plaintiff,  and  adopted  by  tbe  court,  and  per- 
haps led  to  tbe  anomalous  instructions  in  tbe 
case,  and  was,  we  think,  a  misapprehension  of 
the  principle  upon  which  a  recovery  is  per- 
mitted for  an  injury  resulting  from  concurrent 
acts  of  negliacDce  of  plaintiff  and  defcDdunt, 
but  which  might  have  been  avoided  if,  afier 
tbe  'consequences  of  such  negligence  became 
apparent  to  the  defendant,  or  ought  to  have 
bt-en  known  to  bim,  he  failed  to  use  the  means 
at  bis  command  to  prevent  it.  What  has  been 
said  is  upon  tbe  theory  tbat  tbe  first  instruction 
ought  to  have  been  given. 

fiut,  on  the  facts  in  the  case,  could  tbe  court, 
as  matter  of  law,  declare  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  to 
prevent  his  recovery?  Theplalniiff  wns  no 
trespasser.  He  was  where  he  had  a  right  to 
be, — aa  much  right  as  the  defendant.  He  wa.<! 
pursuing  his  way  along  one  of  tbe  most 
crowded  public  streets  of  the  dty,  along  which 
SO 
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the  defend  nut's  treck  wa*  laid.  He  came  to  a 
poini  in  ihe  Urcei  wh*>re  it  was  blocked  by 
wa^onB  for  ft  sborl  di^^lance  on  bolb  sidRS. 
The  only  woy  open  to  him  was  the  space  occu- 
pied by  the  defeodant's  tiack.  and  a  narrow 
margin  between  the  naji^ona  and  the  track.  Iq 
ordiT  to  g:el  over  this  space  to  the  open  street 
hevoiirt,  a  distance,  say,  of  about  60  feel,  be 
turns  bis  team  a  little  to  the  right,  which  causes 
the  riiflit  wheels  to  pass  within  one  rail  of  the 
trark  a  short  distance,  and.  In  leas  time  prob- 
ably than  a  minuie,  he  reaches  the  open  street 
agnin,  turns  to  the  left,  bfs  fore  wheel  passes 
'  out  over  the  rail,  the  hind  wheel  is  caught  by 
the  engine  before  it  getsenlirely  clear  of  the 
pasHway  of  the  train,  is  "tilted  un,"  and  he  U 
thrown  under  the  wheels,  the  trun  running  at 
the  time  at  the  rate  of  IB  miles  an  hour.  This 
was  the  case  that  the  plaintiS's  evidence  tended 
to  make.  If  it  be  true  (hat  the  train  was  going 
at  the  rate  of  IS  miles  an  hour,  confeasealr  he 
would  have  gotten  clear  of  the  track  without 
Injury  If  the  train  had  only  been  going  6  miles 
an  hoiu'. 

Now,  what  act  of  negligence  had  he  been 
f^ilty  of  that  warranted  the  court  in  decluring, 
as  matter  of  law,  that  he  could  not  recover  T 
That  juat  l>efore  and  while  making  his  brief 
passape  he  did  not  look  behind  him  for  an  ap- 
proaching train.  When  can  one  be  said  to  be 
guilty  of  negligence  that  will  per  M  prevent  a 
recovery  t>ee:iuse  be  does  not  look  behind  him 
for  a  train  approaching  him  from  the  rear,  be- 
fore taming  upon  a  railroad  track  along  a 
public  street  on  which  he  had  a  perfect  right 
to  travel,  and  whose  duty  It  is  .^limpIy  to  make 
vav  for  such  train  T  We  should  say  when  by 
•o  looking  he  would  have  discovered  that  the 
train  was  approaching  him  at  such  a  distance 
that  probably  he  could  not.  If  he  got  upon  the 
track,  move  out  of  its  way  In  time  for  it  to 

Ess  him  without  striking  him.  He  would 
guiliy  of  negligence  iCupon  looking,  he 
had  discovered  that  the  train  was  so  near  that, 
at  the  rate  of  speed  he  might  expect  it  was 
traveling,  it  would  be  hazardous  for  bim  to 
turn  upon  the  track;  and  be  is  negligent  in  not 
looking  only  because  by  looking  he  would  have 
discovered  that,  taking  into  consideration  the 
■peed  he  was  traveling  at,  the  distance  he  had 
to  ^  on  the  track,  the  distance  be  was  from 
the  (rain,  the  rale  of  speed  he  bad  a  right  lo 
believe  the  train  was  traveling,  it  would  appear 
to  a  reoaonably  prudent  man  to  be  dangerous 
for  him  lo  dnve  on  the  track.  These  are  all 
questions  of  fact  to  be  passed  upon  by  the  jury, 
in  the  light  of  the  established  law  "that  the 
violation  of  municipal  ordinances  which  regu- 
late the  speed  of  trains  is  negli^ieoce  per»e," 
and  that  every  person  on  a  public  street  \n  a 
municipality  has  the  right  to  presume  that  the 
railroad  will  obey  such  ordinances.  SchUreth 
v.  Miuovri  Pae.  B.  Co,  96  Mo.  509;  Eitnin  v. 
at.  Louis,  I.  M.  its.  H.  (Jo.  Id.  290. 

It  mu<it  be  rememliered  that  tlie  plaintiff  was 
no  tiespnsser.  He  was  not  crossing  a  railroad 
track  at  n  point  where  the  train  might  be  run 
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at  an  unlimited  rate  of  speed.  He  had  but 
about  00  feet  to  go.  He  had  a  riebt  to  rely 
upon  the  fact  that  no  train  woulif  be  run  oi> 
that  track  at  a  greater  rate  of  speed  than  sis 
miles  an  hour;  that  it  was  as  muchihedutyof 
the  railroad  employes  to  look  out  for  him  on 
Ihe  track  as  It  was  for  him  to  look  out  for  the- 
Irak,     finnn  t.  .St.  LbuU,  1.  M.  A  8.  &.  Co. 

The  evidence  in  this  record  does  not  ahow  at 
what  gait  be  was  traveling,  nor  how  far  the- 
trala  was  behind  him,  when  be  turned  hi» 
wheel  Inside  the  rail.  He  may  have  acted  Im- 
prudently in  attempting  to  make  the  passage 
in  the  manner  and  at  the  lime  he  did.  but  we- 
thlok  the  question  whether  he  did  or  not  should 
have  been  passed  upon  by  the  Jury,  iu  thft 
light  of  all  the  facts  and  circumstances  to  the 
case.  There  are  risks  which  the  most  prudent 
man  may  take,  and  Ihe  plaintiff  is  not  to  de- 
barred of  recovery  if  he  adopted  a  course  that 
the  most  prudent  man  would  have  taken  un- 
der the  circumstances.  Kelly  v.  Hannibal  tfr 
St.  J.  B.  Go.  70  Mo.  6<M;  Smith  y.  Union  R.  Co. 
ei  Ho.  S»8i  Menvr  v.  Paeijia  B.  Co.  40  Uo. 
151. 

Faraphraring  the  language  of  this  court  Id 
the  last  case,  it  may  be  said  that  the  propoil- 
tion  is  monstrous  that,  because  a  mau  does  not 
"look,"  although  that  is  not  the  proiimat« 
cause  of  the  injury,  he  la  placed  beyond  tbe 
pale  of  legal  protection.  He  can  be  placed  be- 
yond the  pale  of  such  protection  not  aimpl^ 
Iwcause  he  did  not  look,  but  be<^ause  If  m 
had  looked  he  would  have. discovered  aucb  ft 
condition  of  afiaits  as  that  it  would  have  been 
imprudent  for  him  to  pursue  the  course  which 
be  did  pursue,  and  in  which  be  met  with  (W 
injury.  If  by  looking  he  would  not  have  dis- 
covered such  a  state  of  affairs,  bis  failure  lo 
look  cannot  be  the  proximate  cause  of  bis  In- 
jury. This  was  evidently  a  difficult  case  to- 
try.  The  plaintiff  and  his  witnesses  were 
Poles,  aome  of  whom  could  not  speak  the  Eng- 
lish language,  end  the  others  biit  imperfectly. 
From  the  iccord'  here.  It  is  difBcult  to  cle&rly 
understand  the  actual  situation  at  the  time  the 
accident  happened,  but  we  do  not  think  it  was 
tried  on  the  correct  theory;  and.  If  we  have 
been  able  to  properly  appreciate  the  force  of 
the  evidence  as  it  appears  m  this  record,  an  In- 
struction ought  to  nave  been  given  Eubmittinr 
to  the  jury  the  question  of  plaintlff''s  alleKea 
contribulory  negligence,  and  one  eabmiltinr 
the  question  whether  the  defendant's  epiployM 
could,  by  the  exercise  of  reasonable  care,  have 
discovered  bis  situation,  and  thereafter  have 
stopped  the  train  Id  time  to  have  prevented  the 
accident  Tht  Inatruclionl  upon  the  defend- 
ant's theory  of  the  case,  as  wdl  aa  the  other 
Instructions,  are  unobjectionable. 

For  error  in  tht  inttntOione  qv/fttd  tht  fadg- 
ment  will  le  reeeritd,  and  the  cause  remanded 
for  new  trial,  with  the  concurrence  of  Bar. 
Ch.  J.,  and  Black.  J.;  Sh«rwood,  J.,  con 
curring  In  the  leaulti  Barclaji  J.,  not  lit- 
ting. 


idbyGoogle 


PEBL  V,  ClTV  OF  Atuhta. 


GEORGIA.  SUPREME  COURT. 


Lucy  PEEL,  Fiff.in  Err., 
CITY  OP  ATLANTA. 


1,   Prtvate  property  i*  not  "damaged 

for  public  purpoeea"  by  a  public  Imnrovemeut 
wlcbln  aconstltutiODOl  provision  r^qDlTliig  com- 
peomtlon  for  such  diimiiires,  -where  uo  Invasion 
Is  made  of  any  riRtat  or  use  o(  suoh  proportr. 
S.  Th«  test  ofdAmage  requiring  eam- 
penBft.tl0i)  caiused  u>  private  propcrCr by  public 

arUe  If  tlie  Injury  was  caused  bya  prlvateperaon 
vlihout  authority  of  statute. 
8.  Openiag  »  public  street  K^aeent 
to  oae'a  property,  thus  bounding  it  by 
streete  on  tbre«  eldefk  reodprlng  It  unRalnly  and 
unsightly  lothe  public,  and  deacroylDg  Its  privacy 
end  tbufi  diminishing  lis  value,  does  not  give  the 
oiraer  a  right  to  oomponaatlon  under  a  oonatltu- 
tlOQ  declaring  that  private  property  ahall  not  bo 
t&ken  or  damaged  vrithout  Juat  and  adequate 
oompenaatlon. 

(April  U,  im.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  reviews  judgment  dUmioslng 
the  declaration  in  an  action  brought  to  recoyer 
damages  for  injuries  to  plaintiff's  property  al- 
lei^  to  liave  resulted  from  the  opeulog  of  a 
atreet  by  defendant  City.     A^med. 

The  fncis  sufflcienllv  appear  in  llie  opinion. 

Mr.  George  S.  TlkomaA,  for  plaintiff  in 
error: 

The  OonslUutioD  and  laws  of  Gkorgia  guard 
wltb  vigilance  and  jealouay  the  private  righls 
and  properly  of  the  ciliien,  and  the  conrfa  of 
this  Slate  have  ever  extended  their  aid  and  as- 
sistance in  the  same  direction. 

B'ftler  T.  Thomaarillr,  74  Oa.  B75. 

Private  properly  shall  nol  be  taken  or  dam- 
aged for  public  purposes  without  Just  compcn- 

Ga.  Conat.  art.  1,  g  8,  pt.  1;  Oa.  Code, 
1%  2226, 0024. 

While  the  damages  must  be  real  and  not 
speculative,  the  article  of  the  Constitution  does 
not  define  whether  the  damaee  shall  be  im- 
mediate and  direct  or  consequcnilal.  Any 
damage  to  private  property  for  public  use 
mual  receive  its  compeasatioo. 

NoiK.— Damnum  abague  Injuria. 

Where  depredation  In  the  value  of  property  at 
(me  propileUir  by  reason  of  [bo  careful  erection  of 
a  public  itupropement  is  caused  by  the  laxlul  use 
of  adlaoent  or  neighboring  property  of  another 
proprlelor,  ft  Is  dotnnum  aXitcruc  infurto.  Mont' 
gomery  City  Council  v.  Townsend.  ao  Ala.  *IH. 

Where  depredation  tn  the  value  of  the  property 
of  one  proprietor  Is  caused  by  Uie  lawful  use  of 
property  by  an  adjacent  proprietor.  It  Is  damnum 
abtiiue  Infurta.  ibid.:  Hot  Bprings  R.  On.  v.  Wfl- 
llanisoD,  a  Ark.  429;  Ueardon  v.  Ban  Francisco,  M 
CaU  ttS;  Denver  v.  Bayer,  T  Oolo.  11^  Atkinson  v. 
AUant*,  n  Oa.  eaS;  Atlanta  T.  Qreien.  m  Oo.  888; 
Hlgney  V.  Chicago,  102  HL  Bl;  Cniloago  &  W.L  B.Co. 
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Atlanta  v,  Qreen.  87  Q«.  88t(;  AtHruon  T. 
Atlanta,  81  Ga.  885;  Oam^U  v.  Metropolitan 
St.  H  Co.  82  Ga.  820. 

Plaintiffalsoallegesaaa  ground  of  injury  and 
damages  to  her  said  property  the  filling  up  of 
a  well  of  good  water  upon  the  premises,  con- 
verted by  the  defendant  into  a  part  of  it» 
public  street,  and  the  servitude  of  an  enspment 
upon  said  premises  in  favor  of  the  plaintiff  and 
hcttec'ints  tolhe  free  use  of  said  well.  The 
doctrine  of  damnum  abuqiu  injuria  does 
not  apply  to  caxes  where  there  has  been  a 
viotalion  of  any  rieht  of  a  party  complaining, 
or  a  breach  of  anv  duty  lo  him. 

Taylor  v,  Dyc'ien.  6B  Ga.  45H;  Imboden  v. 
Etoaah  A B.  B.  U.  H.  M.  Go.  70  Ga. 87;  Augufta 
Nat.  Kick.  Bank  v.  Sibley,  71  Ga.  728;  MaHin 
V.  GainetHlU.  J.  &  8.  R.  ii.  78  Qa.  308. 

TLemaxim  "ric  utere  tvo'vt  alienum  non 
ladai''  applies  to  risbta  of  defecdaol  in  error 
and  loits  granlor  Nix  alike.  Nii  would  liave 
lind  no  ri.L^lit  to  sell,  or  dedicate  her  property 
lo  the  Ciiy,  to  be  used  as  a  street  and  to  (lie  in- 
jury and  damage  of  the  plaintiff  without  mak- 
ing herself  liable  Co  tbe  plaintiff  for  damage^ 
and  the  Conslitutiou  and  laws  of  Georgia  would 
not  allow  tbe  City  to  damage  a  citizen  in- 
directly when  it  would  not  allow  the  same 
damage  lo  be  done  directly  without  Just  coin- 
peoaation. 

Atlanta  v.  Oreen,  87  Ga.  888. 

Meuri.  J.  B.  Goodwin  and  J.  A.  Ander* 
■on  for  defendant  in  error, 

aiiuidford,  J.,  delivered  the  opinion  of  tlie 

This  waa  an  adion  brought  by  Lucy  Peel 
against  the  City  of  Atlanta  to  recover  dnma<res 
for  alleged  injury  to  certain  properly  of  li  rs. 
Her  declnralioo  alleged  that  abe  was  ihe  owuer 
of  a  certain  tract  of  land  in  the  City  of  Atliinta; 
that  she  sold  a  portion  thereof  lying  on  Harris 
Sireetto   one  Nir.  who   sold  the  snme  to  the 


adjoining  the  balance  of  her  land,  thereby  mak- 
ing the  remaining  poriion  of  her  land  to  he 
bounded  on  three  sides  by  three  public  streets 
of  the  City,  rendering  it  ungainly  and  unsightly 
to  the  public,  and  depriving  it  nf  all  privacy; 
that  the  City  bad  filled  up  a  well  on  tbe  por. 
tion  that  waa  sold,  which  her  tenants  bad  the 
right  to  use;  and  that  she  liad  reason  to  fear 
assessments  upon  all  tbree  sides  of  her  lot  for 

T,  Ayrea,  lOB  DL  HI;  Green  *  R  K.  Nav.  Co.  v. 
Chesapeake.  O.  *  S,  W,  K-  Co.  S  L.  R.  A .  B«,  10  Ky. 

U  Sep.  aSS;  Qottochalk  v.  Chicago,  B.  &Q.  R.  Co.  U 
Neb.  BBO;  Qulf,  C*  S.  F.  B.  Vai.  t.  Holler,  S9  Tei.  *ffr; 
Johnson  v.  ParkerBburg.  IB  W.  Vs.  «B:  Davenport 
V.  Blchmond  City.  81  Pa.  S88:  Clark  v.  Lincoln 
County  <WBSb.  Teir.)  Jan.  29. 18811;  Deobold  v.  Op- 
permanu.  2  L.  B.  A.  U4.  HI  N.  Y.  a,<n;  Hetropolltan 
Board  of  Works  v.  McGnrthy,  L.  K.  T  H.  L.  iUS; 
Caledonian  R.  Co.  v.  Walker.  L.  R.  7  App.  Cos.  2S^ 
Central  TrustCo.  of  N.  Y.  v.  Wabash,  St.  L.  *  P.  R. 
Co.  32  Fed.  Bop.  fiW;  Bel)  v.  Norfolk  8.  B.Co.  lot  N. 
C.21:  Fulmerv.  WlUlams  (Pa.1 1  L.  R.  A.  flOS.  2X  W. 
N.  C.  WO;  Delaware  ft  H.  Canal  Co.  v.  Ooldateln.  L» 
Pa.24a.  Beenotelo  KlnnalrdT.StandBrd011,Co. 
(Ky.l  T  L.  R.  A.  lin. 


CoLORAiK)  Sdpkbue  Codrt. 
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ImproTemcnts  lo  the  nay  of  sfdenalks  and 
•treeu.  It  is  Dot  allrged  Id  Ibe  declaratioi] 
tbat  the  defendant  invaded  her  property  In 
■ny  way,  rr  any  ri^jLl  or  use  of  here  therein, 
hut  she  alleecs  that  it  vai  dlmicisbed  is  Tslue 
by  reHEon  of  pulilic  ImpniTeiiientB  made  In  the 
TiciDily. 

TlDderdemurrertA  tliwdedaratioD,  the  court 
held  that  11  aet  forth  no  cause  of  action,  and 
diemiBsed  Ibe  Berne:  and  this  is  tbe  case  pre- 
KDted  for  our  consideration.  Wo  tbinb  tbe 
true  rule  is  that  where  property  ia  taken,  or 
nhere  it  is  damaged,  for  the  public  use.  by  an 
Invasion  of  the  right  of  tbe  property  holder  as 
to  11b  use  or  enjoyment,  and  the  piopeity  there- 
by becomes  diminisbed  in  value,  nu  action 
may  be  maintaioed  bylhe  owner  of  such  pron- 
erty  to  recover  for  tbe  damagee  thus  iDcurreo. 
But  we  are  inclined  lo  Ibiok  that  where  there 
has  been  no  invasion  of  any  right  or  use  of 
private  property  by  the  public,  by  the  ereciioQ 
or  layiue  out  or  building  of  any  sewera,  public 
highways,  streets  or  pavements,  no  action  can 
be  maimained  by  tbe  ownerofedjacenlland  to 
recover  for  any  damagee  that  ma^  be  suffered 
In  consc<]uence  thereof.  If  this  highway  or 
alreel  had  been  opened  or  dedicated  by  Nix  to 
tbe  uaeof  tbe  public  upon  the  land  which  she 
EOtd  lo  the  City,  and  such  act  on  (he  part  of  a 
private  owner  was  no  invasion  of  any  right,  use 
or  eDjoymcnt  in  the  property  of  %a  adjacent 
owner,  no  action  would  result  to  the  latter 
thereby:  and  in  this  respect  the  City  occupies 
as  high  a  position  aa  ■  piivate  person,  where  it 
puts  an  improvement  upon  its  own  land. 

Tbe  ConstiluCion  of  Ibis  Bute  (Code,  §  5034] 
declarea:  "Private  property  shall  not  be  taken 
or  damaged  for  public  purposes  without  lust 
and  adequate  compenaalion  being  first  paid." 
Tbe  same  provUion  ia  in  the  ConBtitutions  of 
Illinois  and  Missouri,  and  of  other  Slalca. 
Lewis,  Em.  Dom.  is  231. 

Tbe  English  Statute,  which  has  tbe  same 
pnrpoBe  as  these  constitutional  provisions,  uses 
tbe  term  "injuriously  affected."  Some  Btat- 
utea  on  tbe  same  subject  use  the  word  "in- 
jured."   All  Ibeae  terms  are  believed    lo  be 


equivalent  In  meaning  and  extent  Id.  ^  232. 
The  effect  of  such  provisiona  is  not  to  au- 
thorize com  pensa  lion  in  all  cases  wberepropertv 
may  be  injured  by  public  works,  but  only 
where  the  enjoyment  of  some  right  of  Ui« 
iff  in  reference  to  his  property  is  inter- 


pi  aintiS  ii 


caused  by  a  private  person  wilboul  authority 
of  slalule,  give  tbe  plaintiff  a  cause  of  action 
against  sucb  person!  If  so,  then  be  is  entitled 
to  compenasIioD  notwilhslanding  tbe  Statute 
which  legalizes  Ibe  damaging  work.  Thecon- 
Btitutional  or  Btatutotr  provision  simply  pre- 
vents (be  defendant  from  shielding  himself 
under  legislative  authority  against  liability  fof 
damages  consequent  upon  tbe  work.  Hence, 
if  no  part  of  the  plaitHiS's  land  is  taken,  and 
no  oilier  right  oi  bis  is  disturbed,  be  cannot 
have  compensation.  Lewis,  Em.  Dom.  gg  386, 
236;  R^.  Y.  JUetropoiilan  Board  of  Warkt,  S 
Best  &  S.  710;  Bidctt  v.  Metropolitan  B.  Go. 
L.  R.  S  H.  L.  170:  ifud!  v.  St.  I^uit.  0S 
Mo.  406,  12  West.  Hep.  238;  Chamberlain  v. 
Wett  End  A  0.  P.  R.  Ob.  81  L.  J.  N.  S.  Q.  B. 
201;  Bigneyy.  CHeago.  102  Bl.  64. 

Where  no  land  of  tbe  plaintiff  ia  taken,  and 
DO  other  right  infringed,  be  is  not  enlltied  to 
compensation  on  the  ground  that  the  privacy  of 
his  residence  Is  destroyed.  Bi  Penng,  20  L.  J. 
N.  8.  Q.  B.  228. 

Tbe  fear  of  being  assessed  is  a  mere  appre- 
hension not  yet  realized,  and  cannot  sustain  a 
claim  for  damages.  Besides.  It  seems  that  one 
who  Is  delinquent,  as  this  plaintiff  promises  to 
be,  in  the  payment  of  assessments,  cannot  Bav« 
his  or  her  property  from  sale  to  get  payment 
for  the  improvements  put  there  by  tbe  City 
under  the  constfiutional  provision  Invoked  b/ 
this  declaration.  That  provision  refers  to  tbe 
exerciae  of  tbe  right  of  eminent  domain,  and 
notlo  the  enforcement  of  lawful  assessm  '~ 
WhittT.  iVpi*. 84  111.  804. 

It  follows  that  tbe  court  did  not  err  in 
tainlng  the  demnn«r  to  the  declanttlon. 

Jad^jnant  aj/irmed. 


COLORADO  SUPREME  COURT. 


EUMMEL  el  at. 

(,...Colo.....( 

I.   Maoe^  r«oetTMl  by  one  *■  ayent.  v^o 

dies  before  pajinK  It  over,  althoutrh  It  haa  tiean 
mingled  with  faia  ovm  ao  tliat  it  caniiot  be  dlstin- 

NOTK.— CDmmJn(fl(nff(rust/undi. 


Kiilshed,  constitutes  a  trust  fuDd,  wbldi  can  ba 
reoovered  from  bla  peraonal  representadre. 
i.    A  '•'»■'"'  far  a.  tmat  ftuul  Indndad  In 
the  maaeia  oT  »  deeedent'a  eata-ta,  as  to 

which  the  relation  of  detrtor  and  creditor  nevsr 
eitited  between  the  parties,  Is  not  a  "debt"  or 
"dGiDBDd"  within  the  meaning  of  tbe  Statutes  la- 
latlng  to  the  order  of  payment  Of  demaitds  asalnat 
Buoh  SD  estate. 
!.   The  beneficial  owner  of  a  cimlm,  who 


le  holtig  j 


B  Qducli 


»  that  they  cannot  be  Beperated 
th  perlecl  accuracy,  be  la  liable  tor  the  whole. 
Pom.  Eq.  ttBS:  Ullca  Ins.  Co.  v.  Lynch,  U  Paige. 
■.  6  N.  Y.  Ch.  I.,  cd.  a»:  Mumford  v.  Murray.  B 
bus.  Ch.  1,  i  N.  T.  Cb.  L.  ed.  Sli;  Kip  T.  Bank  of 
Y.  10  Jehos.  ~    "  

L.R.A. 


'.  UoAllster,  18  Fa.  teS: 


Ounter  v.  Jane^  •  CaL  SIS,  Om-effl;  Livingston  r. 
-Wells.  B  &  C  UT;  Case  v.  AbeeU  t  Paige,  BOB,  2  N.  T. 
Ch.  L.  ed.  ftSa. 

Tnisi  f linda  are  to  be  kept  lepBrale  from  tlM  pri- 
vate funds  of  the  trustee:  andtf  mlupled  with  hli 
own,  he  may  be  charged  with  snob  funds,  as  tidiis 
hlmaelt  the  borrower.  Beawell  v.  Greeowar,  M 
Tei.  091;  Re  Staffonl,  II  Barb.  SIS;  EellMt  v.  Batb- 
bun,  4  False,  10£,  8  N.  T.  Oh.  L.  ed.  Stl;  Freeman  r. 
Fa]rlie,8Menv.ai. 


tili4;  41>  l„  H.   A.  5S2. 


issa 


Finn  National  Ba.ke  v.  Uumubl. 


Mtlon  to  bued,  and  vbloh  It  bioufthCbr  one  hold- 
iag  the  leftel  Utle  to  It  uthe  "ical  party  In  iDter- 
■rt."  la  properly  Joined  bh  delemlBiit.  vheD  he 
rafuaea  to  UDlte  with  the  plaintiff. 
4>  niere  !■  no  mUiJoiiider  of  emtuoB  of 
__i,  when  there  la  but  one  cause  of  action 
-3,  merely  by«tallag  that  uneof  tbedetend- 
a,  who  waa  the  bent^clal  owner  □(  the  oklm, 


wUh  the  plBlnttfl,  and  aakins  that  he  be  i«qiilreil 
to  pay  the  ooata  and  eipensee. 

(Tebroary  US,  18W.I 

ERROR  to  the  District  Court  for  Arapahoe 
County  lo  revieT'  a  judgment  Boalninitig  & 
demurrer  to  tbecomplxin  tin  an  action  broui;ht 
to  recover  from  a  personal  repieBentative  money 
alleged  to  have  been  received  by  tbe  decedent 
Id  trust  for  plaintiff.  Renerted. 
Commissioner's  opinion. 


The  fuels  sufflclentlr  appear  in  tbe  opinion. 
Meitri.  HaKh  Butler  and  A.  B.  McKlo- 
ley  for  plalnllff  in  error. 
Mr.  A.  H.  0«  Friuiee  for  defendants  in 


PattiaoDt  0.,  delivered  tbe  following  oplD- 

In  this  case,  pliiatlS  in  error  seeks  to  revlev 
a  Judgment  sustaining  a  demurrer  to  tbe  com- 
plaint. It  is  alleged,  in  substance,  that  June 
38. 1884.  Risdon  borrowed  from  one  Heaily. 
then  a  resident  of  Golden,  the  sum  ot  t!,20a, 
for  viblch  be  jtave  bis  note  secured  by  a  trust 
deed;  that  the  money  was  not  paid  by  Heatly 
to  Risdon  at  the  time,  but  sn  STrangemenC  for 
tbe  payment  thereof  was  entered  imo  between 
Heatiy  and  Risdon  and  one  Everett;  that,  br 
the  terms  of  Ihe  arrangement,  ll  waa  provided 


Where  a  trustee  loaned  Ibe  fund  of  the  trust  on 
Bote  and  morura«e  executed  to  himself.  It  vaa  a 
oommlogUng  of  the  truat  funds  with  bis  own,  and 
a  destruction  of  IbeirldentltlcaCton;  and  he  la  liable 
for  tbeir  loss.  De  Jamatte  v.  De  Jarnette.  U  Ala. 
nO;  Kellett  v.  Batbbun.  t  Falsn,  lOB,  8  N.  Y.  Ch.  L. 
ed.  BSl;  Hart  v.  Ten  Byck.  S  Johns.  Ch.  !(».  1  N.  2. 
Ch.  I.,  ed.  BIS;  Dlffenderffcr  v.  Winder.  8  13111  ft  J. 
MS;  Jameson  v.  Shelby.  X  Humph.  IW;  Re  StafTnrd, 
lupra;  Weat  Branch  Bank  v.  fiiliner,BPa.8W:Com. 
V.  MoAUater,  18  Fa.  ttO:  UcAlUster  v.  Com.  SO  Pa. 
185;  Royer'a  App.  11  Pa.  SO;  Stanley's  App.  8  Pa.  181; 
MatthewBT.  IHBe,<Bear.aB:HacdaiuieU  V.  Hard- 
faiK.T  aim.  ITS;  Freeman  V.FBlrlle,  8  Meriv.  28;  Wren 
T.  KIrtoa.  U  Vbb.  Jr.  SH;  Blawoj  v.  Bsoner,  (  Madd, 
41S;  Fletcher  t.  Walker.  S  Uadd.  7S;  Bowth  t.  How- 
•U,  8  Vea.  Jr.  »6:  Verner's  atate,  8  Walts,  an. 

Confusion  of  property  does  not  deetroy  tbe  equi- 
ty to  follow  misapplied  property,  but  oonTCrts  it 
into  a  obar^  npou  the  entire  mass,  givins  to  the 
pairty  injured  by  the  unlawful  diversion  a  priority 
of  light  0T«r  the  other  creditors  of  tbe  poaseasor. 
Peters  r.  Bain.  IS8  U.  B.  810188  L.  ed.  8081. 

It  to  Ihe  equitable  right  of  a  person  whose  prop- 
erty has  been  wrongf  ulty  converted  to  trace  and 
retake  hia  own,  and,  where  its  Identity  to  lost  by 
mlztura  with  other  property  or  funds,  then  to  re- 
take its  equivalent  from  the  fund  so  enriched,  and 
to  theezt«ntor  the  enrichment.  Trancla  v.  Bvans, 
■B  Wl*.  lUH  Cavin  V.  OleaMin.  T  Cent.  Kep.  Xb,  105 

N.T.oa. 

To  follow  troM  mooej  Into  land  sod  impreee  tlie 
land  witb  a  trust,  the  money  must  be  distlaotly 
traced  and  olearly  proved  to  have  been  Invested  In 
the  land;  and  it  Is  not  sufficient  to  show  the  posses- 
sion of  moneys  of  a  decedent's  estate  by  the  execu- 
tor or  admlnisliator,  and  the  puFchaaa  ol  lands  by 
Urn.    Phllllp5v.  OvarQeId(IIo.)MaylS,le80. 

So  It  bos  been  held.  In  recent  cases,  that  when  a 
bonk  actlnnos  oojlecllng  a trent  receives oertlBcatvs 
of  deposit  Inuedby  it  Instead  ot  cash,  tor  a  deed  of 
land  Intrusted  to  It  tor  delivery  and  receipt  ot  the 
oooalderatlon.  Its  assets  In  the  hands  ot  Its  assignee 
are  Impressed  with  a  trust  In  favor  of  the  maker 
of  Uie  deed  who  baa  a  paramount  right  to  be  first 
paid  out  of  the  anets.  Franols  v.  Brans,  SB  Wis. 
116;  UeLeod  t.  Bvans.  00  Wis.  Wl;  Third  Nat;  Bank 
V.  SHUwater  Oas  Co.  BB  Minn.  7B:  Bowers  v.  Bvans, 

n  Wis.  in. 

So  long  B8  truat  property  can  be  traced  and  dls- . 
tlngulalied  It  may  be  claimed  bytho  cestui  him  trusL 
Oilchrist  v.  Stevenson,  9  Barb.  18:  Shepherd  v. 
M'Bven.  i  Johns.  Ch.  m.  1  N.  T.  Ch.  L.  ed.  791.  Bee 
tioU  to  Philadelphia  Ifat.  Bank  r.  Dowd  OH.CJSL. 
B.  A.«0. 

U  a  person  having  charge  of  the  property  ot  an- 
other so  mingles  and  confounds  It  with  bUowo 
IbatttoaDnotbedlstlngnlabedihemaat  tMarall  the 


inciinvonlence  of  the  cootualon.  Brackenrldge  v, 
Holland,  i  Blackt.  3S3;  Jewett  v.  Drlnger,  SO  H.  J. 
Eq.  808;  Brakeloy  v.  Tuttlc.  3  W.  Va- 128. 

it  Is  for  him  to  distinguish  his  own  property,  i)r 
loaelt.  Jewettv.DrlnH0r.8aN.  J. Eg. 80e;Kallroad 
Co.  V.  Hutchlns,3TOblo8t.li9S;  Kreuier  v.  Oxiney, 
lBMd.M!;  Wotherbeev.Oreen.SUicb.S18:Moor« 
V.  Bowman.  IT  N.  U.  SDt;  United  b:aua  v.  Thomp- 
son. Sa  U.  8.  888  (19  L.ed.  BSE);  DlveiBcy  V.  Johnson, 
98  111.1109. 

It  a  man  mixes  trust  funds  with  bis;  the  irtiols 
will  be  treated  as  trust  property,  exoepl  so  tar  aa 
be  may  be  able  to  diatlnguisb  what  Is  his.  Central 
Nat.  Bank  of  Baltimore  v,  Conneetioot  Uut.  JL.  Ids. 
Co.  101  n.  8.  U  (28  L.  ed.  eu8J. 

Thetritsleols  liable  tor  trust  money  lost  while 
mingled  with  his  own.  or  while  being  used  In  his 
own  buBlneea.  no  malier  bow  or  from  wbat  cause 
the  los  occurs;  for  If  a  trustee  or  ageot  mixes  and 
confuses  the  property  which  be  holds  In  a  flductary 
obaraoter  with  his  own  property,  so  that  It  cannot 
be  separated  with  perfect  accuracy,  he  to  liable  lot 
the  whole.  Torry  v.  Fraier,!  Kedf.4ee:  DeJametta 
V.  De  Jamette,  11  Ala.  TID;  Davto  v.  Harman.  El 
QrattaXI.  SoeMalone  v.Kelley,64Ala.88E;Ihivto 
V.  Coburn.  1£S  Mass.  8n;Oiinter  V.Janes,  BCaL  880; 
Kip  V.  Bank  of  N.  7. 10  Johns.  83;  Com.  v.  McA  Ha- 
ter. 28  Pa.  180:  Livingston  v.  Wells,  8  S.  C.MT;  Ua- 
rlne  Ilank  ot  Cblcagu  v.  Fulton  Bank  ot  N.  T.SB  IT. 
S.  S  WeU.  iW  ai  I^  ed.  TSS);  Case  v.  Abeel.  1  Paige, 
BBS.  S  N.  7.  Ch.  I.  ed.  6BB;  Ullca  Ins.  Co.  v.  Lynch. 
11  Paige,  rai,  S  N.  T.  Cb.  L.  ed.  £19:  Humford  v.  Hur- 
nty,  8  Johns.  Cb.  1.  K  N.  Y.  Ch.  L.  ed.  B5. 

Following  trust  property.    Bee  noWa  to  Philadel- 
phia Nak  Bank  v.  Dowd  (S.  C.J  E  L.  B.A.ieO;  Uttla 
T.  Chadwlck  iMase.l  T  L.  B.  A.  G70. 
Properiii  hEld  In' trust,  not  ookIs  rif  deetdent'i  estoCs. 

Property  held  In  trust  does  not  pass  to  the  repre- 
Bcnlntlves  ot  tbe  truHtee;  but  as  long  as  It  can  be 
traced  and  dIstlnBulshed  It  Inures  to  the  benoUt  ot 
the  eatut  qiie  tnut.  Re  Van  Duier.  61  How.  Pr.  lit; 
Kip  V.  Bank  ot  N.  T.  10  Joboa  88. 

Where  the  executor  took  t  be  esUte  under  the  sale 
as  trustee,  subject  to  the  conditions  under  which  It 
was  held  by  the  testator,  the  fund  Is  not  assela, 
Dlos  V.  Brunei!.  U  Wend.  18. 

8o,  a  mortgage  to  not  sasels  In  Ihe  hands  ot  the 
ezeeutor:  he  bolda  It  merely  as  bis  teatatnr  held  It, 
as  trustee.  Allen  v.  Boll,  »  N.  J.  Eq.  101:  Kip  v. 
Bank  It  N.  T.  nijiro,'  Dlua  v.  Bruncll.  2*  Wend.  9; 
Trecothick  V.  AuBttn.  1  Hason.  18;  DeValcngln  v. 
Duffy,  80  U.  S.  11  PeL  2Sf  |1»  I-  ed.  tST):  Banks  v. 
WUkee,  8  Sandf.  Ch.  SO,  7  N.  Y.  Ch.  L.  ed.  7S&:  Uwei 
V.  Uurgatmyd.  1  Johns.  Cb.  lis.  1 N.  Y.  Ch.  L.  ed.(fi. 

An  interest  In  a  aootract  for  the  purchase  of 
land  Is  real  estate,  and  deaceeds  to  tbe  belrs  of  the 
puichaaer.    Griffith  v.  Beecber,  10  Barb.  IBi. 


Coi^ttAiM  SnPBBKE  ConsT, 


Feb.. 


that  Risdoo  sTiouId  draw  his  draft  at  ilgbt  on 
Everelt,  at  Golden,  for  said  lum  of  |l,300; 
tlial,  upon  tbe  receipt  of  llie  draft,  Hently 
should  proTJde  tbe  moner  to  pay  it,  and  that 
tbereitpon  Everelt  sboutd  transmit  llie  Bum  re- 
ceived from  ileatly  to  Risdon,  or  make  such 
other  dlaposiljon  oF  it  as  Risdon  should  direct; 
that  on  July  IS,  1884.  pursuant  to  the  airange- 
ment,  Risdon  made  his  draft  upon  Everelt,  "In 
and  by  which  draft  he  directea  the  said  F,  E. 
Everelt  to  pay  said  sum  of  $1,200  to  this  plain- 
tifT,  and  said  Risdon  then  and  thcie  delivered 
Paid  Uraf t  to  this  plaintiff,  nbereby  tbe  plain- 
lifT  became  entitled  lo  receive  of  and  from  tbe 
said  Everett  ssid  sum  of  tl,200  uoon  piesenla- 
lion  and  delivery  of  said  draft;'  that  on  Ibe 
leth  day  of  July,  1884,  tbe  plalnliS  sent  Ibe 
draft  by  mail  to  Everett,  accompanied  by  a 
letter  instriictiog  him  lo  remit  the  said  sum  of 
$)  ,300  to  tbe  Qerman  National  Bank,  at  Den- 
ver, Colo.,  for  the  benefit  of  the  plaintiff;  that 
AD  July  17,  18S4,  tbe  draft  and  tbe  letter  were 
nceived  at  tbe  banking  offlce  of  Everett,  iu 
'Golilen.  and  at  or  about  Ihe  same  time  the  said 
Ileally  paid  into  said  banking  offlce  the  sum 
-of  (1,2ID0,  ticing  the  money  called  for  and 
munlioaed  in  tbe  draft  and  tbe  letter  of  plain- 
tiff, and  tbe  draft  nas  then  stamped  and  can- 
ci'led  as  paid;  that  the  said  sum  of  $1,200  was 
received  by  said  Everett,  oi  someone  in  bis 
employ  for  bim,  as  tbe  money  mentioned  in 
tbe  draft  and  letter,  and  was  paid  by  Heatly, 
:ln  pureuance  of  tbe  arrangement  mentioned; 
-and  tbflt,  under  said  arrangement,  it  was  the  j 
duty  and  obli^tion  of  Everett  to  at  once  re- 
mit the  said  sum  to  the  Qerman  National  Bank 
of  Denver  for  tbe  credit  of  tbe  plaintiff.  It  is 
then  alleged  that,  witliin  a  short  lime  after  the 
money  was  received,  Everett  suddenly  died,  and 
the  Bank  was  immediately  closed,  and  do  fur- 
ther businesa  transacted  therein,  and  that  when 
Everett  died,  and  when  said  Bank  was  closed, 
Ibe  said  sum  of  $1,300  remained  in  tbe  Bank, 
and  had  not  been  remitted  lo  Ihe  Qerman  Na- 
tional Baaic  at  Denver,  as  directed;  that  the 
Bank  was  not  opened  thereafter.  It  is  fiirtlier 
alleged  that  on  November  12,  1^84,  the  defend- 
ant Hummel  took  possession  of  the  aaid  bank- 
ing offlce  and  its  contents,  and  kept  possession 
of  Ibe  sami;;  that,  among  other  effects  therein, 
he  took  possession,  and  bss  since  had  posses- 
sion, of  said  sum  of  $1,200;  that  tbereafler, 
and  on  November  20.  1884,  plaintiff  demanded 
of  Humtncl  the  payment  and  delivery  of  aaid 
n  of  $1,200,  btit  tbat  he  refused  to  pay  tbe 


don,  tbe  plaintiff  was  to  collect  the  draft,  and, 
in  case  it  was  paid,  and  the  amount  thereof 
deposited  In  the  German  National  Bank  of 
Denver  to  tbe  credit  of  the  plaintiff,  then  plain- 
tiff waa  to  give  Hisdon  credit  for  the  sum  of 
$1,200;  tbat  on  August  12,  1884,  plaintiff  in- 
formed Risdon  tbat  the  draft  had  been  paid  by 
Heally,  but  tbat  its  proceeds  bad  not  b«en  re- 
mitte<^  to  Ihe  Qerman  National  Bank  of  Den- 
ver, as  requested;  that  tbe  money  wan  in  the 
possession  of  tbe  person  in  charge  of  Everett's 
property;  and  plaintiff  then  notified  and  re- 
quested Risdon  lo  take  early  and  proper  steps 
for  the  recovery  of  tbe  same;  that  Risdon  re- 
fused to  lahe  aucb  atepa,  and  notified  plainiifl 
that  he  sboilld  looh  lo  plaintiff  only  for  aaid 
t)L.  R.  A. 


sum  of  money;  tbat  plaintiff  requested  RisdoD 
to  join  as  co-plaintiff  in  thesull;  tbat  be  re- 
fused, and  for  that  reason  he  was  made  a  party 
defendant.  Judgment  is  demanded  "that  aaid 
Hummel  deliver  and  pay  over  to  tbe  plaintiff 
said  sum  of  $1,200,  together  with  Interest 
thereon  at  tbe  rate  of  10  per  cent  per  annum 
from  said  20tb  day  of  November,  1884,  and 

There  is  also  an  additional  prayer,  in  the  fol- 
lowing language:  "And  demands  Judgment 
against  John  S.  Risdon  that  be  pay  plaintiff  ft 
reasonable  sum  of  money,  aufflcient  U>  reim- 
burse plaintiff  for  all  coats  and  ezpeosea  paid 
and  Incurred  in  the  prosecution  and  mainte- 
nance of  this  suit,  and  for  the  recovery  of  said 
money;  that  he  be  adjudged  the  owner  of  said 
sum  of  $1,300,  leas  the  eipense  of  eoUeclion  ao 
found  as  aforesaid;  and  tbat  plaintiff  be  re- 
leased from  any  and  all  liability  lo  said  John 
B.  Risdon  by  reason  of  making  presentation 
and  payment  of  said  draft  ns  aforesaid,  and  of 
all  the  other  facia  herein befoie  set  forth." 

To  this  complaint  Ihe  defendant  in  error  de- 
murred upon  the  grounds:  firs',  that  the  com- 
plaint  did  not  state  facts  sufficient  to  consiituta 
a  cause  of  action;  ucond,  that  there  <s  misjoin- 
der of  parties  defendant,  etc.:  (Airif,  that  sev- 
eral causes  of  action  have  been  improperlj 
united.  etc.;/our(A.  tbat  tbe  causes  of  action 
so  improperly  united  are  not  sepsrately  stated. 
Tbe  demurrer  was  sustained.  Plaintiff  in  er- 
ror "elected  U>  abide  by  aaid  complaint,"  and 
thereupon  tbe  judgment  was  rendered  now 
sought  to  be  reviewed.  The  causes  of  demur- 
rer will  be  considered  in  tbe  order  in  which 
they  have  been  slated. 

First,  then,  are  the  facts  alleged  sufficient  to 
constitute  a  cause  of  action  against  tbe  defend- 
ant in  errort  In  other  words,  upon  tbe  facta 
staled,  is  plaintiff  entitled  to  tbe  judgment  de- 
manded, or  to  any  judgment  or  relief  in  the 
premises  wbateverT  In  tbe  discussion  of  this 
question,  it  will  be  necessary,  first,  to  define 
tbe  relation  of  tbe  several  parties  to  the  fund 
in  question.  Tbat  rrlatioD  must  be  determined 
from  tbe  facts  as  alleged  In  tbe  complaint. 
Tlie  fads,  then,  are  that  on  June  28,  1884, 
Ueatly  agreed  to  loan  lo  Risdon  $1,200.  On 
tbat  day  Risdon  made  his  note,  and  delivered 
the  same  to  Heally,  Tbe  money  lo  be  loaned 
was  not  paid  over  by  Heally  to  Risdon.  It 
was  arranged  that,  on  Jul;  15  following,  Ris- 
don should  be  paid  bvHeatly.  To  accomplish 
this.  It  was  agreed  between  Heally,  Everett 
and  Risdon  that,  on  tbe  day  named,  Risdon 
should  draw  a  draft  on  Everett  which  Everelt 
should  pay  if  Beally  provided  the  funds  for 
payment.  Pursuant  to  tbe  arrangement,  Ria- 
don  drew  his  draft  upon  Everelt,  and  delivered 
it  lo  the  plaintiff.  Il  is  a  fair  inference  fiom 
the  allegations  of  tbe  complaint  tbat  the  draft 
was  payable  to  tbe  order  uf  the  pbilntiff,  Tba 
plaintiff  sent  ihe  draft  to  Everett  with  instruc- 
tions tbat,  when  Heally  paid  the  money  to 
him,  he  (Everett)  sboutd  transmit  the  money 
received  from  Heally  to  tbe  Qerman  National 
Bank  for  tbe  credit  of  the  plaintiff.  Upon  tfaia 
Blate  of  facta,  tbe  relation  between  the  several 
parties  ia  clear  and  well  defined,  Risdon  made 
tbe  plaintiff  in  error  his  agent  to  obtain  tba 
fund  In  question.  The  plaintiff  made  EvereU 
iU  agent  to  receive  the  fund  from  Heatlf. 
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Wben  be  received  the  fuad,  it  wu  his  dut;  to 
tnnamit  Ibe  ideotical  money  rccelTed  to  the 
Ci«nn&u  National  Bank  for  tbe  credit  of  tbe 
{daintiff.  Wben  Ihe  mooeT  was  paid  by  Heally 
to  Everett,  liierefore,  the  title  lo  the  fund  waa 
vested  in  tbe  plaiatiff.  Tbe  beoeflcial  onner- 
ahip  waa  veated  In  Sisdouj  Everett  bad  no  tiile 
«r  intereat  in  the  mone;.  or  any  part  oF  It.  Hia 
failure,  therefore,  to  transmit  the  money  re- 
ceived from  Heatly  to  llie  Germao  National 
Bank,  waa  a  violation  of  tbe  duty  he  owed  tbe 
plainliff  and  Risdon,  When  he  received  the 
iDoney,  It  became  tbe  money  of  the  plaintiff 
and  RisdoQ.  When  be  died,  tbe  fund  waa 
tbeir  property,  and  was  their  property  when 
received  by  defendant  in  error.  The  question 
presented  upon  tbese  fads  is  nhetber  tliia  sum 
«t  fl,300  cnn  be  recovered.  Tbe  action  is 
brought  against  the  defendant  in  error  indi- 
viduSly,  It  will  be  assumed,  however,  that 
Ibe  fund  waa  ta^n  by  bim  as  the  personal  rep- 
leaeutntive  of  tbe  decedent.  The  case  will  first 
be  considered  without  reference  to  the  Statute 
of  this  Stale  relating  to  the  administration  of 
«atates  of  deceased  persona.  It  was  conceded 
by  counael  for  defendant  in  error,  npon  the 
oral  argument,  that,  if  the  specific  sum  of  $1  ,- 
SOD  could  be  identiSed  in  any  way,  then  tbe 
action  could  be  mainlained.  But  it  was  In- 
^sted,  if  tbe  fund  when  received  was  mingled 
with  other  funds  belonging  to  decadent  so  that 
Its  identity  was  lost,  then,  and  in  that  event, 
oo  aclIoQ  could  be  maintained  to  recover  it. 
This  proposition  waa  predicated  upon  Ibe  prin- 
ciple that  money,  as  such,  cannot  be  recovered, 
because,  in  the  language  of  tbe  books,  it  has 
no  "earmark"  by  which  it  can  be  dislinguisbed. 
If  thia  principle  can  be  auccfsafully  invoiced  in 
this  case,  tbeo  a  fund  to  which  decedent  bad 
no.title.  and  In  which  he  had  no  beneScial  in- 
tereat whatever,  became  a  part  of  the  iMdy  of 
his  estate  to  be  distributed  among  tbe  general 
creditors.  If  tbe  eatnte  of  Everett  is  inaolvent, 
eucb  a  result  would  not  only  be  inequitable  and 
unjuat,  but  a  reproach  to  the  law. 

ft  is  undoubtedly  true  that  tlie  principle  con- 
tended for  was  at  one  time  so  well  settled  as  to 
be  elementary.  It  ia  clearly  stated  in  Bchouler, 
Exra.,  g  206,  Attention  Is  only  called  to  two 
clauses  of  tbls  section;  "Only  those  things 
in  which  tbe  decedent  had  a  beneficial  interest 
«t  his  death  are  aaaela,  and  not  those  which  he 
holds  in  trust,  or  as  the  bailee  or  factor  of 
another.  In  order,  however,  that  the  third 
party  or  new  fiduciary  may  claim  his  specific 
thing  as  separable  from  assets,  its  identity 
«hould  have  been  preserved;  and  the  rule  Is 
that,  if  the  deceased  held  money  or  other  prop- 
erty In  his  hands  belonging  to  other?,  whether 
in  trust  or  otherwise,  and  It  has  no  ear-mark, 
and  is  not  distingulHtmble  from  the  mass  of  his 
own  property.  It  falls  within  the  description  of 
'aaeela.'iu  which  case  the  other  parly  must 
come  In  as  a  general  creditor." 

In  support  of  the  proposition  last  quoted  tbe 
author  cites  two  cases:  Tneothiek  v.  Aiittin,  4 
Mason,  29;  Johnaan  v.  Ama,  11  Pick.  178. 
The  first  case  was  decided  in  1825;  thu  second, 
hi  1881.  It  Is  needless  to  trace  the  develop- 
ment of  tbe  law  which  baa  resulted  In  a  radical 
change  in  the  principle  stated  since  these  de- 
cisions were  mad&  At  this  time  the  owner  of 
money  which  has  been  received  by  another  as 
«  L,  R.  A. 


trustee,  or  in  any  fiduciary  capacity,  can  un- 
doubtedly recover  the  money  or  its  equivalent 
whenever  the  same  can  be  followed,  do  mailer 
what  form  it  may  lake. 

Tbe  departure  from  the  ricld  doctrine  ot 
"ear-mark"  or  identification  of  money,  to  en- 
title the  owner  to  recover,  seems  toliave  been 
flrat  initiated  In  England.  As  the  English  cases 
cited  have  lieen  very  generally  followed  by  iLe 
courts  of  this  country,  attention  will  be  first 
called  to  them. 

The  case  of  PmneU  v.  DafftU,  4  De  G.  M.  & 
Q.  ZTi,  was  a  controversy  between  creditors 
and  the  administratrix  ot  one  George  Oreen, 
who  In  fala  lifetime  was  one  ot  tbe  official  bs< 
signees  of  the  court  of  bankruptcy.  It  is  only 
necessary  to  say  that,  in  the  course  of  the  ad- 
ministralioi)  of  his  office,  the  deceased  waa 
accustomed  to  mingle  trustfundswithhiaown, 
and  to  deposit  the  same  In  bank.  In  the  dia- 
cussion  of  tbe  proposition  In  question,  Lirrd 
Jusliee  Knight  Bruce  uses  the  following  hy- 
pothesis: "Thus,  let  me  suppose  that  the  sev- 
eral sums  for  which,  aa  I  have  said,  Mr.  Green 
was  accountable  at  tbe  lime  ot  his  death,  had 
been  (that  Is  to  say,  that  the  very  coins  and  the 
very  notes  received  by  blm  on  accoant  of  the  ~ 
inists,  respectively,  bad  been)  placed  by  bim 
together  In  a  particular  repository,  such  as  a 
chest,  mixed  confusedly  together  as  among 
themselves,  hut  in  a  state  of  clear  and  dlalincl 
separation  from  everything  else,  and  bad  so 
remained  at  his  death.  It  Is,  I  apprehend,  cei> 
tain  thai  after  his  death  the  coins  and  note* 
thus  circumstanced  would  not  have  formed 
part  of  bis  general  assets, — would  not  have 
been  permitted  so  to  be  used,— but  would  have 
been  specifically  applicable  to  the  purposes  of 
the  trusts  on  account  of  which  be  had  received 
them.  Suppose  the  case  that  I  have  Just  sug< 
gested  to  be  varied  only  by  the  tact  that,  in  the 
samechestwllbthesecoins  and  notes,  Mr.  Grcea 
had  placed  money  of  blsown — in  every  sense  his 
own — of  a  known  amount,  bad  never  taken  it 
out  aflain,  but  had  so  mixed  and  blended  it 
with  the  rest  ot  tbe  contents  ot  the  chest  that 
the  particular  coins  or  notes  of  which  this 
money  of  his  own  consisted  could  not  be  pointed 
out,— could  not  beideotified.  What  difference 
would  that  makeT  None,  aa  I  apprehend,  ex- 
cept. It  It  is  an  exception,  that  his  executors 
would  possibly  be  entitled  to  receive  from  the 
contents  of  the  repository  an  amount  equal  to 
tbe  ascerlcdned  amount  of  tbe  money  in  every 
sense  his  own  so  mixed  by  himself  with  tbe 
other  money.  But  not  In  either  case,  aa  I  con- 
ceive, wotild  Ihe  blending  logelher  of  Ihe  trust 
moneys,  however  confusedly,  be  of  any  mo- 
ment aa  between  the  various  eattii*  gut  (rutt- 
ent  on  Ihe  one  hand,  and  the  executors,  as  rep- 
resenting tbe  general  crcdilJirB,  on  the  other." 
In  the  same  case,  Ijord  Jvttiet  Turner  said; 
"It  is,  I  apprehend,  an  undoubted  principle 
of  this  court  that  aa  between  a»fut  ?ufl  (rus(  and 
trustee,  and  all  parties  claiming  under  the 
trustee,  otherwise  than  by  purchase  for  valuable 
conaideralion,  without  notice,  all  property  be: 
longing  to  a  trust,  however  much  it  may  bo 
changed  or  altered  in  its  nature  or  character, 
and  alt  the  fruit  of  such  property,  whether  in 
its  original  or  in  its  altered  alate,  continue*  to 
be  subjected  to  or  afilected  by  the  trust." 

Again.  In  KnatehbKll  v.  BaUett,  18  Ch.  Dlv. 
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ffOfl,  ■  most  cxbausllve  discusuon  of  tbij  ques- 

Uoa  is  foiiDil.  At  page  710,  Jessfl,  M.  R., 
said;  "Now,  Ibat  Iwing  the  es'ablisbed  doc- 
trioe  of  equity  on  tbis  point,  I  vill  take  tbe 
case  of  ibc  pure  bailee.  If  the  bailee  sells  tbe 
goods  bailed,  the  bailor  can  Id  equity  follow 
the  proreeds,  and  can  follow  tbe  proceeds 
wherever  ttiey  can  be  dislinguiBhcd,  either  by 
being  aciaally  kept  separate,  or  being  mised 
np  witb  other  moneys.  I  have  only  to  advert 
to  ooe  other  point,  aod  that  is  tbis:  Uuppoaing, 
instead  of  beln^  invested  in  the  purchase  of 
laod  or  goods,  tbe  moneys  were  simply  mixed 
with  other  rnoneya  of  tbe  trustee,  using  the 
term  agaio  in  lis  full  sense,  as  including  every 
person  in  b  fiduciary  relation,  does  it  make  any 
difference,  according  to  the  modem  doetrine  of 
equity?  I  say,  none."  At  page723,  Theaiger, 
L.  J.,  said:  "There  is  do  doubt  that  there  are 
to  be  found,  here  and  there  in  tbe  books,  dicta, 
principally  of  common-law  judges,  which 
would  appear  to  mililaie  against  tbe  generality 
of  that  proposition,  and  which  would  appear 
lo  show  that,  in  tbe  minds  of  those  jud^, 
there  was  the  view  that,  while  chattels  might 
be  followed,  or  money  so  long  as  it  could  be 
looked  upon  na  a  specific  cbsit^l,  as  mooeys 
numbered  and  placed  in  a  bag,  yet,  when  those 
moneys  had  been  mixed  with  other  moneys, 
that  there  was  no  earmark,  and  neither  at  law 
Qor  in  equity  could  they  be  followed.  With 
reference,  however,  lo  those  dicta,  it  appeara 
to  me  there  are  two  observations  to  he  made: 
in  the  first  place,  1  cannot  find  any  decision 
which  has  followed  out  those  dicta  to  their  con- 
sequence, assuming  that  those  dicta  are  to  be 
treated  as  bavin^  tbe  generality  which  at  first 
light  attaches  lo  them;  and,  in  the  second  place, 
it  appears  to  roe  that  in  many  cases  those  dicta, 
looking  to  the  facts  of  tbe  particular  case,  may 
be  restrained  lo  those  facta,  and  possibly  may 
have  a  more  limiied  meaning  than  that  which 
has  been  attached  to  tbero  by  Mr.  Jvttice  Fry 
In  the  case  of  Exparle  VaU,  L.  R.  11  Ch.  DIv. 
772,  or  by  the  master  of  the  rolle  in  his  judg- 
ment in  tbe  pre^eol  case.  Asfaraslcan  jud^e, 
the  oolv  exception  to  ibe  general  proposition 
which  1  have  slated  is  not  a  real  exception,  but 
an  apparent  exception ;  (or  all  cases  where  " 
baa  been  held  that  moneys  mixed  and  co 
founded,  hut  still  existing,  in  a  mass,  cannot 
be  followed,  may,  I  think,  be  resolved  int 
cases  where,  alihough  there  may  have  been 
trust  with  reference  lo  tbe  disposition  of  tbe 
particular  chattel  which  those  moneys  subse- 
quenlly  represented,  there  was  no  trust,  no 
duty,  in  reference  to  tbe  moneys  themselves, 
beyond  the  ordinary  duty  of  a  man  to  pay  his 
debts.  In  other  words,  that  they  were  cases 
In  which  the  relatinnshlp  of  debtor  and  cred- 
itor had  been  constituted,  instead  of  the  rela- 
tion either  of  trustee  and  uitui  que  trvsi,  or 
principal  and  agent"  At  page  713  the  master 
of  the  rolls  says :  "  Now,  let  us  see,  therefore, 
what  Whiteeomb  r.  Jacob,  1  Salk.  161,  decides. 
It  decides  Ibat  the  equity  as  to  following  tbe 
.proceeds  attaches  to  tbe  case  of  a  factor  as  well  as 
to  the  case  of  eMh(i;ue  trust  and  trustee.  That 
Is  what  it  decides;  hut  it  decides,  secoodly,  that 
you  could  not  follow  money,  because  it  bad  no 
ear-mark.  The  first  part  ia  good  law  at  the 
present  day;  the  second  is  not.  Whether  it  was 
good  law  or  not  at  the  time  of  Salkeld,  it  Is  Im- 
tti,.  n.  .\. 


material  to  consider.  It  Is  very  doubtful  wheth- 
er equity  had  got  quite  so  far  at  that  date  as 
since,  and  therefore  I  will  not  aay  it  was  not; 
but  it  ia  not  so  now." 

This  case  is  cited  with  approval  in  Centrai 
Sat.  Bank  ofBaitimoTB  v.  tonneciieut  Mvt.  L. 
Int.  Co.,  104 U.  6.  S4  [S6  L.  ed.  603],  In  which 
this  and  many  of  the  English  cases  are  reviewed. 
In  tbe  syllabus  of  Ihe  case  last  died  the  rulel* 
stated  OS  follows;  "As  long  tv  trust  property 
can  be  traced  and  followed,  the  property  into 
which  It  has  been  converted  remains  subject  lo- 
tbe  trust;  and,  if  a  man  mixes  truBtfun<ia  witb 
bis,  the  whole  will  be  treated  aa  trust  property, 
except  so  far  as  be  may  be  able  to  distloguiah 
what  ishia.  Tbisdocirineappliesin  every  caa» 
of  a  trust  relallon,  and  as  well  to  moneys  do- 
posited  in  bank,  and  to  tbe  dibt  thereby  cr^ 
atcd,  as  to  every  other  description  of  proper- 
ty."    Van  AUn  v.  Am.   Nat.   Bank,   53  N. 

Ai^ain,  In  Farmtri  A  M  Nat.  Bank  t.  King, 
57  Pa.  202,  it  la  held:  "Equity  will  follow  ft 
fund  through  any  number  of  tranamutatiooa, 
and  preserve  it  tor  the  owners,  so  long  as  it  can 
be  identiiied,  no  matter  in  whose  name  Ihe  legal 
right  stands."  titrong,  J.,  says:  "But  it  i» 
insisted  there  was  no  ear-mark  to  the  money. 
What  of  that,  if  tbe  money  can  be  followed,  or 
if  it  can  be  traced  Into  a  substitute?  This  is 
often  done  Ibtough  the  aid  of  an  ear-mark. 
But  that  is  only  an  index  enabling  a  beneficial 
owner  to  follow  his  property.  It  is  no  evidence 
of  ownership.  An  ear-mark  is  not  indispens- 
able lo  enable  a  real  owner  to  assert  hia  right 
to  property,  or  to  its  product  or  substitute. 
Evidence  of  substantial  identity  may  be  at- 
tached to  the  thing  itself,  or  it  may  be  extrane- 
ous. It  is  freely  admitted  that,  if  a  trustee  or 
agent  receive  money  of  a  euttti  gu«  trvit  or 
principal,  and  mingle  it  with  bis  own  ao  that 
It  cannot  be  followed,  tiie  ceilui  qua  trutt  or 
prioclpal  cannot  recover  it  spedUcally.  This- 
is  not  because  the  ownership  is  changed,  but 
because  a  court  cannot  lay  hold  of  the  property 
as  that  of  the  owner.  But,  in  regard  lo  money, 
substantial  identity  is  not  oneness  of  pieces  of 
coin,  or  of  bank-bills.  If  an  agent  to  collect 
money  puts  the  money  colleotea  into  a  cheat 
where  be  bas  money  of  his  own,  be  does  not 
thereby  make  it  all  his  own,  and  convert  bim- 
self  into  a  mere  debtor  to  bla  principal.  Tbe 
principal  may,  by  the  law,  claim  out  of  the 
cheat  tbe  sums  wblch  belo^;ed  to  him  before 
the  admixture.     PenneU  v.  jieffeU,  supra." 

In  Peak  v.SUicott,  SO  Kan.  156,  Horton,  Oh. 
J.,  says:  "  Counsel  suggest:  "  If  there  vis  a 
trust  created,  there  must  have  been  a  eecfu.  qu« 
Irvtt,  and  that  if  anyone  is  entitled  to  follow 
and  reclaim  the  money.  It  must  be  the  owner 
and  holder  of  tbe  note  of  plaintiff.'  It  doea  not 
make  any  difference  that,  instead  of  trustee  and 
ceettii  wt  trvet,  the  case  is  one  of  fiduciary  re- 
lationship. If  a  wrong  arises  out  of  such  rela- 
tionship, the  same  remedy  exists  against  tbe 
wrongdoer  on  behalf  of  the  principal  as'exisis 
against  a  trustee  on  behalf  of  llie  MttuiqyetrvU. 
Wherever  a  fiduciary  relationship  exists,  and 
money  coming  from  tbe  trust  lies  in  the  bands 
of  the  person  standing  in  that  relatiooshlp,  it 
can  be  followed  by  the  principal,  and  sepMt- 
ed  from  any  money  of  the  wrong  doer." 

In   MeLeod  v.  knane,  06  Wi*.  401,  tlw  iul» 
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eontendwl  for  by  coudkI  for  defend  anl  in  error 
wmi,  after  a,  careful  diBCUision  by  Cole,  Gli.  J., 
practicBtl  J  repudiated.  ThepropoBltiondeMdea 
11  tbuB staled  ID  tbesjtUbug:  "M.  left  witb  fl.,  h 
Imh  ker,  for  colleclion,  u  dr&f  t  ii  pou  a  Nen  York 
bank.  H.  oent  tbe  draft  to  a  bank  Id  Cbicaso, 
received  credit  for  tbe  amount,  and  afterwords 
made  drafts  npon  mch  bank,  whicb  were 
cashed.  Before  payment  to  M,,  E.  made  ao 
assifniineut  for  the  beu^t  o(  creditors.  At  that 
time  nothing  was  due  bim  from  tbe  Cbicaso 
bank.  Held,  that  Ibe  proi^eedg  of  the  draft 
were  a  trust  fund  in  the  hands  of  H.,aDdtliat, 
M  aeainst  other  creditors,  M.  might  enforce  full 
payment  from  tbe  assets  in  tbe  bauds  of  tbe 
assignee,  although  the  trust  fund  could  not  be 
traced  to  any  specific  property."  Feoplty,  City 
Sank  of  Ruchattr.  B6N.Y.  83. 

No  one  of  tbe  cases  cited  differs  in  principle 
from  tbe  case  at  bar.  Suppose  the  tuooey  in 
question  bad  been  placed  by  Everett  in  his  own 
pocket,  with  a  mass  of  other  funds  belonjring 
to  himself,  and  that  he  bad  then  died.  Sup- 
pose that  immediately  upon  bis  death  the  mass 


Elalntlff  in  error  to  deslKDate  the  paiticular 
ilto  which  were  claimed  as  a  condition  of  tbe 
Tight  to  recover  them  I  Certainly  not.  How 
does  (be  case  supposed  differ  from  tbe  case  at 
bar  f  It  la  alleged  that  the  money  was  paid  to 
Everett,  received  and  retained  by  him;  that  it 
was  In  bis  possession  at  tbe  lime  of  bis  death; 
that  the  same  sum  came  to  the  possession  of 
the  defendant  in  errol.  Is  it  not  clear  that 
Everett  received  the  fund  in  a  fiduciary  capac- 
ity I  Doea  it  not  follow  that  the  instant  it 
passed  into  his  hands  a  trust  arose,  by  opera- 
tioa  of  law,  in  favor  of  plaintiff  in  error!  Sid 
not  the  trust  follow  the  fund  when  it  pasned 
to  the  hands  of  defendant  In  error!  If  it 
was  mingled  with  the  asseis  of  tbe  decedent, 
la  not  tbe  estate  impressed  with  the  same  trust  T 
Can  it  be  possible  that  tbe  fact  of  death  in- 
creases a  man's  estate,  by  adding  thereto  all 
properly  wbicb  may  tw  in  his  bands  I  Can  a 
man,  by  an  abuse  of  trust  or  violatiou  of  bis 
fiduciary  relatioos,  acquire  moneys  for  distribu- 
tion among  bis  general  creditors  at  hisdeceuse? 
Whatever  may  have  been  the  law  applicable  to 
these  questions  In  the  past,  it  is  clear  that  at 
the  present  lime  the  estate  of  no  man  can  be 
Increased  by  a  wrong  comiuitted  by  him  uoder 
tbe  circumstances  set  forth  In  tbe  complaint  in 
this  case. 

Is  the  conclusion  reached  in  any  wise  affect- 
ed by  sections  130  and  ISS  of  the  Biatuie  of 
this  State  relatinit  to  wlllsand  administration  of 
estates  !  It  will  be  observed  in  this  connection 
that  Ibe  qucsllon  at  Issue  Is  one  of  title.  Tbe 
coDcluaion  already  reached  is  that  at  the  time 
of  the  death  of  Everett  the  title  to  the  fund  In 
controversy  was  in  the  plaintiff  In  error;  that 
Everett  had  no  beneficial  interest  therein  what- 
ever. Tbe  fignd  therefore  constituted  no  part 
of  his  estate.     Bcbouler.  Sirs.  §  305. 

It  la  e-  niended  by  defendant  in  error,  how- 
ever, that  tbe  sections  of  Ibe  Statute  cited  have 
tbe  effect,  in  law,  to  convert  the  fund  in  ques- 
tion into  assets  by  their  operalion  In  tbe  claesi- 
flcalion  of  claims,  and  the  order  of  their  pay- 
8L.R.A. 


ment  Tbe  8d  sabdiTlstoD  of  section  138  pro- 
vfdea  (hat,  "where  any  executor,  adminialnt- 
has  received  money  as  such. 


counted  for,  which  shall  compose  tbe  third 
class."  Tbe  4tb  subdivision  provides  that  "alt 
other  debts  and  demands,  of  whatsoever  kind, 
without  regard  lo  quality  or  dignity,  whicb^ 
shall  be  exiiibiled  witbio  one  year  from  tbe- 
grautlng  of  leltErs  as  aforesaid,  sbatl  comirase 
Uie  fourth  class."  Section  18B  ri'latcs  (o  (be 
order  of  pavment,  and  requires  that  claims  !>» 
paid  according  to  the  cluesificatlon  cooiained 
in  section  136. 

It  is  claimed,  first,  that  the  fund  In  quesdoa 
does  not  belong  to  tbe  third  class,  because  debt» 
of  the  third  class  are  limited  to  moneys  which 
have  liceu  received  liy  the  decedent  as  executor,, 
adminislrator  or  guardian.  This  Is  undoubt- 
edly true.  As  a  natural  sequence,  it  ia  argued 
that  tbe  demand  in  issue  in  ibis  suit  is  a  debt, 
and  belongs  to  Ibe  fourth  class.  If  tbe  plain- 
tiff in  error  was  proceeding  against  tbe  defend- 
ant in  error  ai  a  general  creditor,  then,  as  a. 
matter  of  course,  the  position  at  defendant  ia 
error  would  be  correct.  Such,  however,  is  not 
the  case.  Tbe  relation  of  debtor  and  creditor, 
as  between  plaintiff  in  error  and  Everett,  never 
existed.  The  Statute,  therefore,  hos  no  appli- 
cation. The  ultimate  fact  upon  which  (bo 
right  of  action  in  tbe  caiie  at  bar  is  predicated 
Is  that  the  funds  in  questLon  were  never  the 
properly  of  Everett  at  all;  that  neither  (he  le- 

fsl  title  nor  the  beneficiary  inteicst  vesied  in 
!m;  that  tbe  identical  fund  was  In  bis  posses- 
sion at  tbe  lime  of  his  death,  and  that  (he  sam» 
fund  came  to  the  defendant. 
,  Prior  to  1872  the  provision  of  the  Btalule  of 
Illinois  classifying  claims  against  tbe  estate  of 
a  deceased  person  was  identical  in  language 
with  that  of  this  Slsle.  In  the  year  last  men- 
tioned the  Legislature  of  Illinois  amended  that 
proTifilon  so  that  it  read  as  follows:  "(6) 
Where  the  decedent  bas  received  money  in 
trust  for  any  purpose,  his  executor  or  adminis- 
trator shall  pay  out  of  bis  estate  the  amount. 
thus  received  aod  not  accounted  for." 

In  Ibe  case  of  Wil»on  v.  Kirby,  B8  HI.  Gfle,  it 
was  held  that  "  the  clause  of  the  Statute  re- 
lating \a  tbe  classification  of  claims  against  es- 
tates ol  deceased  persons,  and  which  gives  a. 
prcftrence  in  cases  where  the  deceased  bas  're- 
ceived monev  in  trust  for  any  purpose,'  doca. 
not  necessarily  extend  to  and  embrace  every 
kind  of  trust.  It  does  not  embrace  trusts  im- 
plied by  the  law."  The  same  caae  was  beforo- 
the  Supreme  Court  of  Illinois  a  second  time, 
and  is  reported  In  98  111.  S40.  It  was  there- 
held  that  where  a  person  sells  the  cattle  of  an- 
other OS  bis  agent,  under  a  contract,  and  re- 
ceives and  retains  tbe  purchase  money  until 
his  death,  it  becomes  the  money  of  the  owner 
of  the  catlle,  as  the  substitute  or  representative 
oC  the  cattle;  and  the  fact  that  the  widow  of 
tbe  person  so  selling,  during  his  Illness  or  after 
hla  death,  takes  such  funds,  and  dejiosits  the 
same  in  bank  in  ber  own  name,  and  after- 
wards gives  her  check  for  the  same  to  ber  bus- 
band's  executor,  will  nor  destroy  tbe  Idcnlily 
of  tbe  fund,  sod  make  it  subject  to  the  general 
creditors  of  Ibe  testator,  but  the  owner  of  the 
cattle  so  sold  will  have  a  preference  over  the 
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«thGT  gCDeral  creditora  or  tfaeealate.  In  such 
-ca^c,  il  is  not  necessary  that  the  identical  bills 

received  by  the  leswior  should  have  come  in- 
tn  tliehnnaaoC  hia  enccutor."  Upon  examina* 
tion  of  this  case,  il  will  be  discovered  that  the 
decisioD  is  based  upon  tbe  sole  fact  that  the 
money  io  coctroversy  was  the  money  of  the 
owners  of  Ihe  cattle,  and  that  the  section  of 
the  Statute  cited  is  without  application,  forthe 
reason  that,  as  was  said  hy  the  court  (Wil»on 
y.  Kirb)/,  lupra),  the  Statute  does  not  embrace 
trusts  imp1i»i  by  the  law.  In  the  decisions  of 
this  case,  therefore,  the  provisloua  of  our  Stat- 
ute which  have  been  cited  should  be  disregard- 
ed, and  tbe  conch^iion  predicated  upon  the 
legal  and  equitable  priuclplet  which  have  been 
discussed.  In  tbe  light  of  these  ptiociplea,  It 
la  clear  tbat  the  complaint  states  a  cause  of 
■ttciion. 

The  next  question  presented  is  whether  John 
fi.  RisdoD  was  improperly  joined  as  a  defend- 
ant. It  is  claimed  that,  i(  plaintiff  in  error  was 
the  real  party  in  interest,  liisdon  could  not  be 
properly  joined  either  as  plaiotiff  or  defendant. 
The  relatton  of  the  panics  lo  each  other  was  as 
follows:  til  Risdon  was  one  of  the  original 
parliei  to  the  contract  or  arraueemcDt  upoo 
which  the  action  waa  predicated,  to  wit,  Ihe 


for  the  purpose  of  collecting  the  money  to  he 
paid  by  Heatly  to  Everett,  and  had  the  legal 
title  to  tbe  draft  which  was  drawn,  and  the 
right  in  the  flist  Instance  to  receive  the  money; 
but  Risdon  was  the  beneQcial  owner  of  the 
fund.  This  being  the  relaiioa  of  the  parties, 
tbe  question  of  parties  plttintiB  does  not  seem 
to  be  dilflcult. 

Section  8  of  the  Code,  which  was  in  force 

.    when  thia  action  was  biougbt,  provides  that 

"every  actioD  shall  be  proseculea  in  the  name 

■at  tbe  real  psrlT  io  iotereat,  except  as  other- 

■wise  provided. 

Section  G  provides  that  Ihe  tniitee  of  an  ez- 

Eess  trust  may  bring  an  action  without  Joining 
neflciaries,  and  tbat  a  trustee  of  an  express 
trust  includes  a  person  In  whose  name  a  con- 
tract is  made  for  the  beneflt  of  another. 

Section  10  declares  tbat  "  all  persons  having 
-En  intereat  in  tbe  sublecl  of  tbe  action,  and  in 
obtaining  the  relief  demanded,  may  be  Joined 
.as  plaintiffs." 

Section  12  provides  tbat,  "  of  tbe  parties  lo 
tbe  action,  those  who  are  united  in  interest 
shall  be  joined  as  plaintiffs  or  defendants;  but, 
if  the  consent  of  an30tiewbo  ibould  have  been 

Joined  as  plaintiff  cannot  be  obtained,  he  may 
•e  made  a  defendant,  the  reason  thereof  being 
stated  in  the  complaint" 

Tbe  meaning  of  the  language  of  the  flrat 
•ection  cited  bas  been  frequently  construed  bv 
tibe  courts.  Tbe  "real  parly  in  interest"  & 
held  to  mean  the  person  in  whom  tbe  legal  title 
4L.R.A. 


to  the  claim  in  suit  la  vested.     BattM  r.  In- 

man,  7  Colo.  370,  and  cases  cited. 

Tlie  suit,  therefore,  was  properlv  branght  In 
the  name  of  tbe  plaintiff.  But,  Inasmuch  as 
Risdon  waa  a  parly  to  tbe  contract  upon  which 
the  action  was  predicated,  and  was  in  fact  the 
beneQcial  owner  of  the  claim,  he  must  be 
deemed  to  be  inlereiled  in  tbe  subject  of  tbe 
action,  within  the  meaning  of  section  10,  above 
cited,  and  therefore  a  proper  party  plaintiff  in 
the  suit.  In  commenting  upon  tbe  section  last 
mentioned.  Pomeroy,  in  bis  work  on  Remedies 
and  Remedial  Rights,  at  section  199,  says: 
"The  extent  of  the  interest  is  not  the  criterion, 
nor  its  source,  nororigin.  If  tbe  persons  have 
any  interest, —whether  complete  or  partial, 
whether  absolute  or  contingent,  whedier  re- 
sulting from  a  common  share  in  the  proceeds 
of  the  suit,  or  arising  from  the  stipulations  of 
the  agreement, — the  language  applies,  without 
aoy  limitation  or  exception,  and  without  any 
distinction  suirgesled  between  actioni  which 
are  equitable  and  thoee  which  are  le^aL" 

All  pert-jns  standing  in  the  relation  to  Ihe 
subject  matter  of  Ihe  action,  as  above  deSned, 
may  be  properly  joined  as  plaintiffa.  In  this 
particular  oase,  Rudon  refused  to  unite  with 
plaintiff,  and  was  properly  Joined  as  defend- 

It  Is  also  contended  that  different  cause*  of 
action  are  Improperly  united.  This  position 
cannot  be  suslHined  for  the  simple  reason  that 
no  caused  action  is  stated  against  Riadon.  As 
apart  of  tbepraj'erforreliel,  Ihe  court  Isasked 
to  allow  [he  plamtiS  a  reasonable  eum  for  ila 
cosiA  aud  expenses,  and  to  require  this  amount 
to  be  paid  to  plaiotiS  by  RisdoD,  No  attempt 
is  made  to  state  a  canse  of  ACUon  »g»inat  bim. 
The  only  allegBtions  are  those  which  are  made 
in  compliance  with  section  IS  of  the  Code,  as 
tbe  reason  for  making  Risdon  a  party  defend- 
ant. Two  causes  of  action,  therefore,  are  not 
improperly  united,  there  being  but  one  cause 
of  action  stated. 

T/ie  judgment  it  reveritd. 

BJcIimotid  and  Read,  00,,  concur, 

ElUott,  J.: 

Having  heard  and  determined  Ibis  case  Io 
the  court  below,  I  have  given  the  foregoing 
opinion  careful  consideration.  At  nin  pn'u« 
I  must  have  overlooked  some  of  the  averments 
of  tbe  complaint  sbowiog  ihat  Everett  was,  by 
the  previous  arrangement  of  the  partiea,  con- 
stituted as  trustee  of  the  particular  fund  paid 
to  bim  by  Heatlv,  for  the  express  purpose  of 
being  Immediately  paid  over  to  Blsdon  or  hia 

Par  Oariftm: 

For  tbe  reasons  expressed  In  th«  <^lnion  of 
Mr.  CnmmiuiiHur  Viktiimotit  the  jvdgnuiU  i^ 
Iht  DMriet  Covrt  U  rwfrssd,  vUh  teoa§  to  d«- 
,ftiula>tiibAwt»aiuwm  " 
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JoRKaoN  T.  JoacHEST, 
INDIANA,  SUPREME  COURT. 


John  W.  JOHNSON  rf  at.,  AppU.. 
Joseph  JOUCHERT  et  at.,  Exrs. 


1.  The  wlfta's  eonTefancA  of  her  sepa- 
rate  r«al  estate  dlrroUr  to  ber  bnsband  Is 
void.  UDloa  tbe  tranmctlaii  on  be  lugtatned  np- 
OD  the  prlnolplce  Of  equity. 


hixbcuid  niKTba  upbeld  to  tbe  extent  that  tbe 
proceeds  are  IsTeoted  In  propertr  purcbased  for 
her  In  her  name. 

3.  Remote  grantee*  at  a  married  wom- 
an cannot  set  up  a  plea  of  ooveiture  in  their 
own  behalf  BgaliuK  a  Enortsage  executed  by  ber 
unleM  It  appean  (bat  the;  are  entiued  to  do  to 
In  eqntty  and  good  cooscienoefortbe  protection 
Of  a  OOntlderatlon  actually  paid  her  without  DO- 
tloe  of  tbe  Inntbd  incumbrance,  or  vlth  the  mu- 
tual Intention  and  Hgrccmeat  that  they  should 
be  permitted  to  set  up  Ita  Invalidity. 

(VLKy  E7,  laOOJ 


iL  the  Circuit  Court  of  Gibson  Couoty  ii 

Toi  of  defendants  in  an  action  brought  to  quiet 
title  to  A  cetlain  piece  of  real  estate,  and  to  bare 
a  mortea"e  eiecut«d  tliereon  hv  a  married  wo- 
man and  her  husbHtid  caucelea  for  tbe  reason 
I  that,  the  property  bavins  been  bets  when  It 
was  eseculed,  il  was  void.     Affirmed, 

Tbe  fncf  are  lully  stated  in  the  opinion. 

Mrurt.  Thomas  R.  Pazton  and  Lnola* 
C.  Embree  for  appellaiilg. 

Mr.  C.  A.  BuBUrk  for  appellees. 

BUtchell.  7.,  delivered  (he  opinion  of  the 

Tbe  questions  for  dcclsJOD  arise  out  of  tb« 

foilonJD);  facts:  In  January,  18q4,  Mrs. 
Orubts,  wife  of  Thomas  J.  Qnit>bs,  was  tbe 
owner  ot  fony  acres  of  land  in  Gibson  County, 
nbicb  sbe  inberiled  from  her  falber.  She  at- 
tempted to  convey  tbe  land  directly  to  her  hus- 


and  by  a 


s  of  T 


_ .  ler  purpose  in  makin;;  tbe  conveyance 
being  to  enable  her  husband  to  mortgage  il  as 
•eclirity  for  a  loan  of  $400  which  he  find  nego- 


Sot*.—Dttd  dy  mnrrleil  taoman  ot  her  Mpomle 
properti/  to  herftuiband. 

nieoommon-lavdlsabUIIy  Incident  to  the  rela- 
tion of  hueUmd  and  wife  with  regard  to  convey- 
Anoee  of  real  property  still  eilsla.eiaept  In  ao  far 
«l  It  bas  been  swept  away  by  eipreas  lecrlslatlTe 
eoactment*.  Dean  T.  HetropoUtan  H.  B.  Co.  llS 
V.  T.  MO. 

Gttta  by  a  wife  to  her  buaband  are  to  be  aloeely 
ItMpeoted  on  aooonnt  of  the  danger  of  Improper 
InQuence;  tmt  If  they  appear  ta  be  fairly  made, 
and  to  be  free  from  coercion  and  undue  InSueace. 
they  ought  to  be  anstained.  Farmer  v.  Farmer,  W 
N.  J.  Eq.  ill. 

The  evidence  to  GBtabllab  a  gift  by  a  wife  of  her 
property  to  ber  huaband  must  be  olearand  une- 
4)ulvocaI,  and  the  Intention  free  from  donbt. 
Brooks  V.  Towter,  B2  Qa.  aw. 

A  married  woman,  being  able  to  oonvey  her  sep- 
arate estate.  In  Alabama,  only  by  an  Instrument 
Jointly  executed  by  herself  and  husband,  etc.,  can- 
not make  a  valid  deed  to  him  of  inch  properly. 
Trawiok  v.  Davis.  SG  Ala.  81& 

A  deed  by  a  married  woman,  without  her  bus- 
band  iolnlng.  Is  void.  MantoutavUle  V,  Fatrfleld.S 
Cent.  Bep.  ses,  m  Pa.  w. 

If  signed  by  her  alone  withouther  husband.  It  Is 
absolutely  TOld.  Franklin  v.  Pollard  Iltll  Co.  88 
Ala.  ns. 

An  anlgnment  by  a  married  woman  ot  ber  sep- 
arate estate  ai  ooUateial  security  to  pay  a  note  In 
wbloh  the  has  Joined  with  ber  husband  for  hla  debt 
4a  void.   Uvlngston  v,  Bhlngler,  80  B.  a  US. 

In  Oonneotleut  the  only  Ilmltatloti  apon  tbe 
wife's  power  of  aUenatloii  of  her  real  estate  Is  her 
huabaud'a  oonnent ;  and  a  condlUonal  sale  or  mort- 
gage evldenoed  by  her  husband  Jufning  In  tfaedeed 
Is  valid,  when  made  to  secure  his  debt.  Stafford 
8av.  Beak  v.  Cndeiwood,  J  New  Eng.  Bep.  UB,  H 


mrs  husband**  OM* ;  rule  in  varbrut 
Btjft. 

Id  Alabama  a  wife  eannot  mortgage  a  ftatutory 
esparate  eatate  for  the  htiaband's  beneUt,  and  suoh 
mortgage  la  void.  Suoh  a  mortgage  Is  a  nullity. 
UpplDoott  T.  HHcbell.  M  V.  B.  W  (»  L.  ed.  31G): 
.8L.R.\. 


Bergen  v.  Jeflri^  SO  Ala.  StB:  Steed  v.  Koowlea.  TV 
Ala.  MS. 

When  a  bill  seeks  to  forecloaea  mortgage  of  tbe 
wife's  land,  executed  by  her  and  ber  busband 
Jointly,  It  must  clearly  sbow  tbe  oharaoter  of  ber 
«tale.  and  her  capacity  lo  morrgage  It.  Houston 
V.  Wmmmson.  81  Ala.  182. 

Id  the  Distrlot  of  Columbia,  a  wife  by  uniting 
witb  her  busband  in  a  deed  of  trust  can  oliarge 
ber  property  with  ttie  payment  of  a  debt.  Ealscr 
V.  ecJckney,  IQ2  D.  S.  IM  L.  ed,  178). 

She  may  Incumber  her  Individual  property  to  se- 
oure  her  husband's  debtH.  by  an  InHtrument  la 
writlog.  by  which  ifae  expressly  obargea  her  sepa- 
rate property  for  the  paynieut  of  such  debts.  8l«- 
pbea  V.  Beall,  8>  [J.  8.  Si  WalL  SES  (2i  L.  ed.  TMi. 

Tbe  Code  of  Georgia,  wblcb  provldea  that  a  wife 

of  tbe  debts  of  her  husband,  cannot  be  extended  to 
destroy  a  power  exprcsHly  bestowed,  and  render 
property  Inalienable  which  the  donor  granted  upon 


In  Indiana  a  mortgsge  by  a  married  woman  on 
her  separate  property.  In  which  ber  lawful  hus- 
band does  not  Join.  Is  void,  under  IBev.  Stat.  1ST8, 
p.  UO  (Bev.  Stat.  1881, 1 SI17),  although  he  has  been 
absent  fifteen  yeara,  and  she,  t>elleving  bim  to  be 
dead,  Is  living  withanotber  man  whom  she  believes 
to  be  her  lawful  buslnnd,  and  who  joins  with  her 
In  executing  the  Instrument.  As  to  the  etfeot  of 
the  Indiana  Statute  ot  1881  tounhlng  estoppels  In 
pate  affecting  married  women,  on  such  an  Instru- 
ment, If  made  after  tbe  passage  ot  that  Act— ffun-e. 
Cook  V.  Walling,  2  L.  R.  A.  TW.  Ill  Ind.  9. 

To  render  a  mortfiiage  of  a  wife's  real  estate.  In 
which  ber  husband  joined.  Invalid,  prior  to  Ind. 
Act  of  1881.  It  must  appear  that  her  property  came 
to  tier  within  the  reetrlcdre  terms  of  the  Act  of 
imV.    Poland  V.  Slate.  llGInd.Ii£8. 

In  such  a  esse  a  mortgage  executed  by  her.  In 
which  her  husband  Joined,  is  enforceable  to  the 
extent  that  the  funds  it  secures  were  used  In  dis- 
charging valid  prior  Inoumbrancea  on  her  land. 
Jtrld. 

Blnoe  Sev.  Btat.  ISfl,  I  611>.  a  married  woman 
oannot  mortgage  her  separate  real  estate  to  secure 
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Hat, 


bf  a  mortgage  on  tbe  laod,  ia  wbicb  bolb  bus- 
band  and  w5te  juLDed,  itsb  Ukea  as  evidenceof 
Ibe  debt.  Tbe  buaband  expended  $287  of  tbe 
money  borrowed  in  tbe  purcijaseof  real  estate, 
tbe  title  to  wbicb  nns  taken  in  tbe  name  of  bia 
wife,  and  In  making  improvements  on  tbe  land 
purchnaed  for  her.  Afterwards,  Grubbs  and 
wife  conveyed  Ibe  land  mortgaged  by  warranty 
deed  to  Smitb,  wbo  subsequently  conTeyed  by 
like  deed  to  tbe  appellants,  Jobn  W.  aod 
George  W.  Jolinson.  Tbe  latter  brought  tbis 
Buit  for  tbe  purpose  of  baving  tbeir  title  quieted, 
aud  the  mortgage  executed  by  Grubbs  and 
ivife  canceled.  Tbe  conclusions  stated  by  tbe 
cniirtwere  to  the  effect  that  Ibe  mortgage  was 
void  03  to  tbe  wife,  but  that  the  plaintiffs  below, 
as  subsequent  purcba'^rs  of  tbe  land,  under  tbe 
ruling  in  liennctt  v,  MatUi^ly,  110  Ind.  197,  B 
West.  Rep.  3SS,  could  not  avail  themselves  of 
ber  coverture  for  the  purpose  of  avoidlrig  the 
mortgage. 

The  conveyance  from  Mrs.  Grubbs  to  her 
bugtwnd  was  a  nullity.  A  married  woman  has 
no  power  or  capacity  to  convey  or  incumber 
ber  separate  real  estute  except  by  deed  in  wbicb 
ber  husband  shall  join.  Kev.  8Ut.  1888.  S  B117. 


Any  convnraiiM  ssecalsd  bj  bei.  In  wbicb 
her  husband  has  not  Jotued,  is  abeolately  rold 
because  of  the  waol  of  capacity  on  her  part  tO' 
convey  or  incumber  ber  real  estate  by  such  an 
instrument  Gookv.  H'uUinff,  117  Ind.  S,  2  L. 
R.A.  768. 

Besides,  the  common-law  rule  reEpectinr  Ui» 
unity  of  bueband  and  wife  prevails  to  such  an 
extent  in  tbis  State  as  to  render  nugatory  any 
atlemptby  a  married  woman  to  convey  ber  sep- 
arate real  estate  directly  to  her  bu^ttand,  unlew 
tbs  transactioa  can  besustained  upon  tJie  priu- 
ciplea  of  equity.  BameCl  v.  Harihburger,  105 
Ind.  «0.  3  West  Rep.  750;  BarrM  v.  HaTftU, 
117  Ind.  04;  Praton  v.  Frver,  88  Md.  221;  Qe&fr' 
V.  am,  40  Md.  887;  0  Am.  &  Eng.  Cvclop. 
Law,  789-791;  Jenv»  v.  MarUe.  37  Micb.  819. 

The  conveyance  from  Mrs.  Grubbs  to  her 
hust>and  is  therefore  to  be  eliminated  from  tbft 
case,  and  the  facl«  are  to  be  considered  as 
though  she  joined  in  a  mortgage  on  her  separ- 
ate real  estate  to  secure  a  loan  of  money  nego- 
tiated by  and  made  to  her  husband,  who  em- 
ployed |287  of  it  in  purcbasing  and  improv- 
ing other  real  estate  for  ber,  and  tbe  re8idu» 
for  bis  own  personal  benefit.  To  the  extent 
that  tbe  money  borrowed  was  invested  ia  prop- 
erty, the  title  to  wbicb  was  taken  in  the  namo- 


her  bujtwunJ'B  debt.  Enfler  v.  Aoker,  3  Weet-Bep. 
673, 106  Ind.  £2^  Brown  v.  Will,  1  Wttt.  Bep.  UO,  lOO 
iDd.  71. 

Under  the  provisions  ot  tbot  section  a  mortgage 
executed  hj  hust>acd  and  wife  <va  land  "--"  "-- 


tsbrer 


-e  tbe  Id 


aai  debt  or  tbe  husband,  is  ic  valid 

It  IgBSurctyehlp.    Brown  v.  Will,  supra. 

A  morlgasc  executed  by  a  married  woman  and 
her  bualHiid,  of  land  held  by  tbe  wife  In  virtue  of 
her  previous  mBrringe.  there  ticlns:  ohildrea  alive 
of  such  pievloua  marrlaKe.  Is  void,  under  Uev.Stat. 
1881, 1  iOi.  The  mortsagee  cannot  be  subroBsted 
to  the  Hen  of  the  State  for  taxes  and  oaMwnieata 
voluniBTllv  puld.  SXaa,  L.  Ins.  Co.  v.  Buok,  fl  West. 
Bep.  119, 108  Ind.  ITL 

A  wlte  JolnlDx  In  a  mort^Bfte  with  ber  husband 
to  secure  bis  debt  haaarlsht  cohave  his  two-thirds 
Interest  In  the  laud  flist  sold  to  par  the  debt.  Hop- 
pes  V.  Hoppes  ilnd.)  April  SI,  1890. 
.  In  Missouri  where  a  wife  Is  a  suretr  for  ber  hiis- 
band  and  others,  proceedings  charaot?r<zed  by 
lllegulttles  and  Iraud,  the  fraud  ImIok  eeppalally 
directed  against  her  property,  justify  the  wife  In  In- 
voklDg-  equitable  Interposition,  notwlthataudluff 
her  prlnclpolfl  are  In  no  position  to  demand  a  lUce 
relief.    Henry  T.  Bnoed.  S9  Mo.  407. 

A  married  woman  of  New  Hampshire  may  bind 
berself  by  a  noteand  mortgage  of  real  estate,  ^ven 
by  her  as  principal  debtor  to  obtain  money  for  her 
bustMind  to  pay  bis  debts.  Wella  v.  Foster,  fl  New 
Eng.  Hep.  Wt.  «  M.  B.  ESS. 

She  maybind  herself  as  prlnolpftl  by  a  not«  given 
to  the  holder  of  a  mo njfage  upon  pBrsouuity  bought 
by  her  huebaud,  to  discbarge  the  lien.  Jones  v. 
Hn)t,  S  New  Eng.  Bep.  908.  U  N.  H.  Slfl. 

In  New  Jeisey  where  husband  Bud  wife  unite  In 
a  mortgage  of  land,  port  of  which  belongs  to  him. 
and  the  rest  to  her  na  her  separate  efltate.  and  tbe 
mi>rtgagee  (atbufibaud'a  request. aod  wttfaout  ooo- 
sldemtlon,  and  tor  his  acoommodatlon,  and  with- 
out the  wife's  Knowledge  and  oonscnt)  releases 
part  of  hia  land,  the  debt  must,  as  between  the 
mortgage  or  hie  assignee  and  the  wife,  be  beld  to 
be  paid  to  the  extent  of  the  value  of  the  land  to- 
leased.  HcFilUo  V.  HoSnuui,  G  Cent.  Bep.  887,  IS 
N,  J.  Bq.  144. 

A  wife  Joining  with  ber  buBtiand  Id 
e  L.  R.  A. 


3ure  bis  debt  Is  his  surelT 
merely,  and  entitled  to  aU  the  rigbU  and  prlvlk«e» 
of  a  surety.   Ibid. 

Id  Pennsylvania  a  married  woman  may  bind  her 
real  estate  by  maii^cage  duly  executed  by  herself 
and  her  busband,  to  seeare  the  payment  of  a  debt 
oraetrangcr.  Hagenbuchr. PhlUlps,8CeDt.Bep. 
1I>4.  m  Pa.  SSt. 

A  married  woman  Joined  with  her  tausljand  In 
executing  a  mortgage  on  her  real  estate,  and  aftais 
wards  oonveyed  to  another,  who  conveyed  to  ber 
husband.  On  asdre/iudu  to  foreclose  Che  moir- 
gage,  the  wife  was  Joined  as  a  oo^defendont  wlUk 
the  husband.  It  was  held  that,  as  to  her,  the  oo- 
Ilon  was  in  rem,  and  that  she  was  not  Interested  ftt 
tne  result  of  the  suit  bo  as  to  set  up  the  defense  of 
Uie  payment  of  usurious  Interest  by  the  husband. 
Broomell  v.  Anderson  (Pa.)  S  Oent.  Bep.  723L 

In  tiouth  Carolina  a  note  and  mortgage  given  br 
a  married  woman  to  secure  a  sum  of  moo^  bor- 
rowed to  pay  off  debia  of  her  husband  and  tor  tb* 
purohase  of  family  suppUea  are  abwrintelr  void 
where  the  lender  knew  the  purpoaea  for  wbldl  Vt» 
money  was  borrowed.    Qoodjoln  T.  TaushD  (8. 0 

April  u.  una 

Where  a  mortcsge  by  a  married  woman  show* 
on  lis  face  that  It  was  given  solely  for  (he  purpooa 
of  securing  the  debt  of  third  persons.  Bndtliei«Ior> 
tluit  under  tbe  law  it  was  InvaUd,  there  la  no  room 
for  an  estoppel  ajtalnst  her.   Iribhla  v.  Poors,  M^ 

In  the  absenoe  of  evidence  that  the  mortgagee 
hnew  or  had  reason  to  luspeot  that  the  meney  wis 
for  the  use  of  the  husband,  tbe  foot  that  be  aflsr- 
wards  applied  It  to  his  own  use  wtU  not  relieve  Uw 
wife  from  liability.  Cbamban  v.  Bookman  (S.  a> 
Apni  e.  laoo. 

Where  a  married  woman.  UDder  tbe  pretext  of 
borrowing  money  for  the  purpose  of  rellevlns  bw 
separate  estate  from  a  lien  previously  Sxed  upon 
It,  at  the  same  time  iMirrows  and  gives  a        -       - 


for  a 


s  of  tl 


tbat  purpose,  with  a  view  to  let  her  husband  hava 
Ibe  beneat  of  sncb  exoess,  the  lender  havlDr 
knowledge  of  the  eioees.  but  not  of  her  purpoaa  b 
borrowing  It,  she  wUI  be  held  liable  f or  tbe  tnlk 
amount    bwhi  r.  Lowry  (S.  ai  July  U  ISM. 
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«r  Mn.  Qtubbs,  for  her  «epmrnta  use  acid  bene- 
tft,  tiie  mortgage  coDsUCuted  a  Tilid  security. 
A  mortgage  properly  executed  by  a  married 
woniBD  upon  ber  separate  real  estate  is  a  valid 
And  binding  security,  unless  it  conslitutea  a 
contract  of  auretysbip,  withio  Ibe  meaning  of 
aectioo  5119,  Her.  Stat.  1881.  Strictly  speak- 
Ins,  a  contract  of  auretyslilp  la  sd  CDgagement 
whereby  one  person  undertakes  lo  answer  for 
the  debt,  default  or  miscarriage  of  another;  but 
the  relation  of  surety  may  arise  out  of  arrange- 
ments or  equities  lietneen  tbe  parlies  to  a  coo- 
Iract.  nfthout  any  regard  to  Its  form.  One 
-nbose  relalioa  to  a  coDtmct  or  transaction  is 
such  as  to  entitle  him  to  be  indemnified  in  case 
be  is  compelled  to  pay  ■  debt  or  perform  an  obll. 
gatioD  for  nbich  he  Is  bound  with-  another,  in 
■order  to  relieve  himself  from  personal  liability, 
«r  disdiarfie  bis  property  from  an  Incumbrance, 
may  be  said  to  stand  in  tbe  relation  of  surety. 
Sfjton  V.  ffargeli.  118  Ind.  562.  18  West.  Rep. 
42:  Smith  v.  Shtldtn,  89  Micb.  4Sl;  WejiMandt 
T.  Bohre,  87  Minn.  162. 

One  nho  has  received  and  who  retains  tbe 
■con  Bid  era  lion  or  benefit  of  a  conlrnct  cannot, 
in  equity,  occupy  the  attitude  of  a  surety. 
Accordingly,  It  baa  been  held  again  and  again 
that,  where  money  was  Ixirrowed  by  a  wife,  or 
by  a  husband  and  wife,  or  by  either  of 
them,  for  the  purpose  of  discharging  Hens 
«n  the  wife's  separate  property,  or  for  a 
purpose  which  inures  lo  the  benefit  of  her  es. 
tate,  a  mortgage  properl;  executed  on  her 
■epaiate  properly  to  secure  tbe  repayment  of 
■Honey  so  borrowed  mav  be  enforced.  No- 
Jand  V.  8(aU.  lis  Ind.  520,  and  cases  cited. 

"With  respect  to  contracts  for  herownbene- 
■flt  or  for  the  benefit  of  her  exKIte,  tbe  power  of 
a  married  womao  Is  plenary."  Jouehert  v. 
Johruon,  108  lad.  43S,  6  West.  Rep.  880. 

To  Ibe  extent  that  the  consideration  of  acon- 
tracl  or  security  inures  to  the  benefit  of  a  mar- 
tied  womaa,  she  occupies  tbe  atiilude  of  a 
Erlncipal;  for  tbe  plain  reason  Ihat  she  would 
ave  no  equitable  right  to  be  indemnified  by 
-aomeone  else  in  case  tbe  cootract  or  sectirity 
should  be  enforced  against  her,  VosA  t. 
Ltiehner,  lOZ  Ind.  SG. 

A  married  woman,  by  force  of  section  6119, 
Is  protected  as  at  common  law  In  all  transac- 
tions which  do  not  relate  to  or  benefit  her 
aeparale  estate  or  business,  or  which  are  not  to 
her  personal  benefit;  but  such  as  relate  to  or 
benefit  her  separate  esiote,  or  ber  lawful  busi- 
ness tiaosactions,  will  be  binding  uoon  her. 
Bayd/-ek  Carriage  Ob.  v.  Pier,  U  Wis?  582. 

Although  the  facts  found  are  not  very  deS- 
Dlie  upon  the  point,  it  may  fairly  be  assumed 
that  ail  the  parties  to  tbe  transaction  knew,  of 
the  purpose  forivhlch  tbe  money  was  borrowed. 
The  creditor  who  took  &  mortgage  on  the  sep- 
arate estate  of  a  married  woman  as  security  for 
a  loan  made.  OBIenaibly,  to  ber  bushand,  was 
bound  at  his  peril  (o  inquire;  and,  eioce  Mra, 
Qrubba  received,  and,  so  far  as  appears,  re- 
tains, tbe  title  to  properly  purchased  and  paid 
for  out  of  the  money  borrowed,  it  will  be  pre- 
sumed that  she  had  kmiwledge,  and  that  she 
executed  the  mortgage  upon  tbe  consideration 
that  the  principal  part  of  tbe  money  was  to  be 
used  in  augmenting  ber  separate  estate.  Inje- 
-specl  lo  Ihe  money  borrowed  and  Ibns  applied 
-she  would  have  no  standing  in  acourt  of  equity 

■sua  A. 


._  enforce  Indemnity  against  her  husliand  tn 
case  she  is  compelled  lo  pay  tbe  debt.  The 
conclusion  follows  that  to  Ihe  extent  of  (287, 

ith   the   Interest   accumulated    thereon,   tbe 

ortgage  was  not  a  contract  of  auri'tTsbip,  but 

valid  incumbraDce  on  the  land  when  it  was 
conveyed  to  the  appellants.  In  respect  to  tbe 
residue,  since  the  loan  which  the  mortgage 
was  given  In  secure  was  made  lo  her  husband, 
and  applied  to  bis  personal  use,  she  occupied 
the  relation  of  surety,  and  the  mortgage  was 
invalid. 

Tbe  Inquiry  remains.  Can  the  appellants, 
who  are  remote  grantees  of  Mrs.  Qrubba,  avail 
Ibemselves  of  the  invalidity  of  the  mortgage? 
Tbe  court  below  was  of  tbe  opinion  that,  al- 
though the  mortgage  was  void  in  tota,  the  ap- 
pellants, as  aubsequenL  grantees,  were  not  in  a 
aiiunUoa  to  avail  themselves  of  its  invalidilv. 
A  parallel  is  supposed  to  exist  between  the 
civil  acts,  contracts  and  deeds  of  married 
women  and  those  of  infants;  and  it  hits  been 
said  that  coverture,  like  infancy,  is  a  personal 
defense,  and  hence  one  which  cannot  be  made 
by  a  third  party  for  hli  own  benefit.  Bttntit 
V.  Mattingty,  110  Ind.  197,  9  West.  Rep.  232; 
J3tna  Int.  Go.  tf  Uartford  v.  Balier,  71  Ind. 
102;  CrooAf  V.  Eernutt,  111  Ind.  847,  10  West. 
Rep.  256. 

This  ststement  is  true  in  a  limited  and  qiiali- 
fled  sense.  The  contiacta  of  infanta,  according 
to  modern  classification,  are  either  valid  or 
voidable,  while  those  of  married  women  are,  aa 
a  rule,  either  valid  or  void.  The  contracts  of 
infants,  which  are  voidable  at  tbe  election  of 
tbe  infant,  are  distinguisbable  from  those  of 
married  women,  which,  owing  ia  the  disabililv 
of  coverture,  are  void  at  common  law,  ano, 
when  coostituline  contracts  of  suretyship,  are 
expressly  so  declared,  as  to  ber,  by  stolute. 
Kfnt  V.  Rnnd,  64  N.  H.  46.  2  New  Eng.  Rep. 
858;  Mvadk  y.  Dodton,  76  Mo.  624,  22  Am.  t. 
Reg.  S22. 

In  respect  lo  voidable  contracts,  tbe  ectab- 
liabed  rule  Is  that  only  tbe  person  whose  dis- 
ability renders  ihe  contract  voidable,  or  those 
in  pnvity  of  blood  or  in  representation,  can 
avoid  it.  Such  a  contract  cannot  be  avoided- 
by  privies  in  estate  without  the  co-operation  of 
those  whose  personal  privilege  it  is  to  di^alRrm 
or  avoid  it,  unless  tbat  wbicb  is  equivalent  to 
a  disaffirmance  or  avoidance  has  already  taken 
place.  Uarru  v,  ifow,  112  Ind.  814,  11  WmI. 
Rep.  870:  Sehrodc  v.  CroKl,  83  Ind.  248;  Pnte 
V.  Jmningi,  83  Ind.  Ill;  Breetenndge  v. 
Ormtby,  1  J.  J.  Marsh.  280. 

But  where  a  deed  or  contract  Is  absolutely 
void,  and  to  enforce  it  as  though  it  were  vaii'd 
would  operate  to  the  injury  of  the  person  who 
made  It.  or  to  the  prejudice  of  a  tbird  person 
who  is  in  privily  of  estate  wilh  the  pennon  who 
mnde  it,  the  proposition  cannot  be  mninlnini'd 
as  universally  true  tbat  one  who  is  lo  privily  of 
estate  cannot  set  up  tbe  invalidity  of  the  con- 
tract or  deed.  BtaU  V,  Kennelt.  114  Ind.  160, 
18  West.  Rep.  818,  and  cases  cited. 

For  example,  by  the  common  law  a  married 
woman  had  no  power  to  convey  or  incumber 
her  separate  real  estate,  and  under  the  Sinlute 
she  bas  no  power  to  do  so  except  by  deed  in 
wbicb  ber  husband  shall  join.  Tbe  mere  fuel 
of  coverture,  under  any  and  all  clreumstanccs, 
disquBlifles  her  to  convey  or  Incumber  her  real 


IK 
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Mtatc  except  In  tbe  maaner  prescribed,  and  k 

coDve^aDce  made  ia  disregard  of  tbe  prescribed 
manner  la  an  abso[ul«  Diillit;,  and  caaDOt  op- 
erate ereD  by  way  of  estoppel  or  otberwise. 
Cook  Y.  Watitng,  lupra;  Bogen  v.  Union  (knt. 
L.  ln».  Co.  Ill  Ind.  843,  9  West.  Rep.  B78,  37 
Am.  L.  Beg.  48.  and  noU. 

It  would  hardly  be  claimed  that  a  mortgage 
executed  b;  a  married  womaa,  Id  wbicL  ber 
huBband  had  not  Joined,  could  nevertheless  be 
enforced  against  a  subsequent  purchaser,  with- 
out notice,  who  had  paid  the  full  purchase 
price  for  the  land.  But  we  need  not  pursue 
theKcneral  subject  furiber.  While  Ihe  Statute 
prohibits  a  married  woman  from  entering  into 
any  contract  of  suretyship,  and  declares  all 
such  contracts  void  as  to  ber.  ft  is  nevcr^bcleM 
true  that  tbe  restraint  is  imposed  upon  her 
•olely  for  ber  beneQt. 

Afi  Is  in  effect  said  in  8uUon  t.  Aiken,  62  Ga. 
7S3.  741,  tbe  purpose  of  the  Statute  is  econom- 
ical, not  moral;  and  ils  policy  is  in'favor  of  a 
class,  and  not  of  tbe  public  at  large.  It  is  not 
wicked  or  immoral  for  a  wife  to  pa^  ber  bus- 
band'a  debts,  oor  baa  the  public  an  mterest  in 
compelling  ber  to  abstnjD  from  doing  so.  Brod- 
nax  T.  Mna  Int.  Oo.  128  U.  S.  m  (82  L.  ed. 
445]. 

A  married  woman  may  have  entered  into  a 
contractofsuretyship  under  such  circumstances 
aa  to  be  legally  and  morally  estopped  from  as- 
seriing  that  she  should  not  be  held  as  principal. 
Rogert  y.  Union  Cent.  L.  In».  Co.  tupra;  Lane 
T.  Schlemmer,  114  lod.  298. 12  West.  Rep.  823. 

Moreover,  she  may  have  elected,  for  other 
sufflcient  reasons,  to  perform  her  cootract,  In- 
vali''  though  It  be;  and  until  it  appears  that 
her  ii.tiute^  will  be  injuriously  affected  by  her 
election,  a  couri  of  equity  will  not  lend  its  aid 
merely  to  take  mon^  from  one  stranger,  and 
put  it  Into  tbe  pocket  of  another.  Sticwr  t. 
Bent,  111  111.  838. 

While  a  contract  luch  aa  that  under  consid- 
eration is  declared  to  be  void,  yet,  in  order  to 
make  ita  inralidily  available,  the  coverture  of 
the  mortgagor  must  be  set  up  as  a  defense.  In 
the  absence  of  any  factsor  circumstances  mak- 
ing It  appear  that  in  equity  and  Kood  con- 
science the  owner  of  the  land  should  be  per- 
mitted to  set  up  the  [nvalidilyof  the  mortgage. 
tbe  mortgagor  has  tbe  primary  right  to  elect 
whether  she  will  avail  herself  of  the  defense  or 
not.  A  usurious  contract  may  be  void,  but  the 
promisor  may  elect  to  perform  it.  If  he 
chooses  to  do  so,  and  no  one  else  has  been  in- 
jured by  it,  nu  one  has  the  right  to  say  that  he 
may  nr  i  waive  the  defense  of  usury.  Union 
Jfat.  Bank  y.  International  Bank,  13S  111.  SIO, 
12  West.  Rep.  773. 

Tboee  who  are  In  privity  of  estate  with  the 


borrower  msy  set  up  tbe  defense  for  their  own 
protection,  under  cer^in  circumatanccH.  Thof- 
il  is  laid  down  thai  one  who  has  purchased 
land  with  tbe  expressed  intention  on  bis  part, 
and  that  of  the  ^^ntor,  to  avoid  a  previous  in- 
valid mortgage,  may  make  the  defense;  or 
where  the  purchaser  has  in  no  way  agreed  to 
pay  the  morigage  debt,  or  where  it  has  not  been 

r«d  that  the  debt  should  be  deducted  out  of 
purchase  price,  he  may  take  advantage  of 
tbe  invalidity  of  a  mortgage,  and  ayoid  it. 
Newman  v.  Kenliate,  10  Wia.  S83;  Lvdinglon 
v.  Harrvi,  31  Wis.  240;  1  Jones,  Morig.  %  745. 
The  Blatute  prohibits  a  married  woman  from 
entering  into  a  contract  of  suretyship,  and  de- 
clares that  "such  contract,  as  (o  her.  shall  bo- 
void."  As  was  said  in  BennOt  v.  Mattinglj/, 
tupra.  the  provision  against  married  women 
becoming  aureties  was  intended  for  their  pro- 
tection atone,  and  tbe  defense  of  coverture  can- 
not be  made  solely  for  the  beoeSt  of  a  third 
person.     A  stranger,  in  other  words,  cannot. 


mterfere  between  amarriedw 


.  .  lerely  to  put  it  in  his  own  pocket. 
Studaiaker  v,  Manptardt,  65  Ind.  841. 

If  one  in  privity  of  estate  with  a  married 
woman  should  maae  11  appear  that  the  plea  of 
coverture  would  inure  to  her  benefit,  or  protect 
her  from  liability  on  tbe  covenants  la  her  deed, 
or  (bat  be  paid  ber  the  consideration  of  an  in- 
valid incumbrance  upon  a  mutual  agreement 
that  he  should  have  tbe  right  io  avoiait,  a  dif- 
ferent question  would  be  presented,  and  one 
which  might  require  further  consideration  of 
the  questions  in  Crookt  v.  Eennett,  111  Ind. 
847,  10  West.  Rep.  256. 

For  all  that  appears  in  the  present  case,  thft 
amount  of  Ibe  debt  secured  by  the  mortgnga 
sought  to  be  canceled  may  have  been  deducted 
from  the  purchase  price.  In  that  event,  Mrs. 
Qrubba  would  have  paid  the  debt,  and  the  plea. 
of  coverture  would  be  wholly  for  tbe  benefit 
of  her  grantees  who  have  the  money  in  their 
pockets.  The  plea  of  coverture  is  so  far  tbe 
personal  privilege  of  a  married  woman,  or  of 
those  who  are  privies  in  blood  or  in  representa- 
tion with  her,  that,  before  any  third  person  can 
plead  tt  in  ber  behalf,  il  must  affirmatively  ap- 
pear that  It  is  made  for  her  benefit,  and  witb 
her  consent,  or  that  in  equity  and  good  con- 
science liio  person  setting  up  the  defense  should 
be  permided  to  do  so  in  order  to  protect  a  con- 
sideration actually  paid  her  without  notice  of 
the  Invalid  incumbrance,  or  wltb  the  mutual 
intention  and  agreement  that  he  should  be  pw 
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Bartholomew  HcCORMICE. 

(„..».  J.  L. ) 

,   In  the  a-beenee  otmaij  atetntorj  a 


■Head  DOtea  by  DIXOM,  J. 


>  tree  planted  br  a  private  peison  on  the  stdawalk 
of  the  itraet  In  troDt  Of  hto  piemltea  belonga  te 
and  Is  under  ttie  oontrol  or  tha  owner  and  oo- 
onpant  ol  the  atiuttlnc  propertr. 
9.  Underaooh  clreniiiat a n oaa  the  owner 
and  oocBpant  of  the  propertgr  la  bowBd 
to  use  reasooatile  oare  to  prevent  the  tree  frost 
beoomlng  dangeroua  to  tzBveleTS  apoD  the  street, 
and  syeiT  penon  ipeolBllr  Injurad  throusb  e 


Wkllbr  t.  HcCormick. 


8>   ITndar  tba  dreammtoMemM  st»t«d,  tbe 

owoBTud  ocoapaot  of  tlie  abuttliiB  pr«ml»e«li 
chant«>bls  wlcfa  knowledsa  of  hit  duty. 


ERROR  to  the  Circuit  Court  for  MfddleBsx 
County  lorcTiewa  judKmeDlof  dodsuEl  in 
an  action  brought  to  recover  damages  for  per- 
BOtial  injuries  iiifllcled  by  a  limb  falling  from  a 
tree  in  front  of  defendant  s  premises.     ReiKrted. 

The  case  sufficiently  appears  iu  tbe  opiniou. 

Argued  before Beasier,  Oh.  </;,and  Iteed  and 
DixoS.  JJ. 

Mr,  Charl«a  T.  CowenhoTen  for  plain- 
tilT  in  eiTor. 

Meun.  Alan  H.  Stroag'  and  Robert 
Adr»lii  for  defendant  in  error. 

Dlzon,   J.,   delivered   Ibe  opioion   of  the 

Wtieo  tbe  above-eniiiUd  cause  was  before 
this  court  at  June  Term,  ISa.!,  on  a  rule  cer- 
tified by  Ihe  Middlesex  Cireuil.  tbe  circuit  was 
advised  to  set  aside  the  verdict  for  tlie  plaintiff 
on  the  ground  that  nothing  liad  been  shown 
from  which  it  could  legally  be  inferred  that 
there  rested  on  tbe  defetidfnt  any  duty  with 
regard  to  the  shade  tree,  by  Ihe  falling  of  whose 
branch  the  plaintifl  was  injured.  Thu  tree 
stood  near  the  curb  In  one  of  tbe  streets  of 
New  Brunswick,  and  it  appeared  that  since 
1868  Ihecityhadhad  power  to  make  ordinances 
•Dd  rules  for  directing  and  regulslini;  the 
planting,  rearing,  trimming  and  preserving  of 
ornamental  shade  trees  In  the  streets,  parba  and 
erounds  of  tbe  city.  Whether  tbe  tree  in  ques- 
Uon  bad  been  planted  under  ibis  aulborily  was 
not  sbowD,  but  tbe  only  fact  to  ronnect  the  de- 
fendant with  it  was  that  it  stood  in  front  of  his 
jnoperiy.  Under  these  circumstaoces,  we  de- 
cided that  the  testimony  gareno  more  support 
to  an  inference  that  the  tree  belonged  to  the  de- 
fendant ih&a  It  did  to  an  inference  that  it 
belonged  to  tbe  city,  and  that,  tbereFore,  the 
plaintiff  had  not  adduced  a  preponderance  of 
evidence  to  establish  the  liability  of  the  defend- 
ant. Upon  a  retrial  at  Ibe  Middlesex  Circuit 
In  December,  1888,  proof  was  made  or  offered 
that  the  tree  was  planted  before  1855  by  a 
former  owner  of  tbe  defendant's  pre^iiises;  that 
he  and  his  successors  in  title,  down  to  tbe  de- 
fendant, had  cared  for  the  tree,  and  that  the 
same  title  bad  passed  to  tbe  defendant  in  Sep- 
tember, 1881,  and  remained  In  him  until  after 
tbe  accident,  which  occurred  January  21,  1883; 
that  the  City  of  New  Brunswick  bad  adopted 
no  rules  or  ordinancesfor  the  planting,  rearing, 
trimming  or  preserving  of  trees  In  the  streets, 
except  an  ordinance,  paned  after  1863,  direct- 
ing tbe  position  in  which  trees  might  thereafter 
be  set  out,  and  forbidding  any  person  except 
the  owner  tocut down, destroy,  breaker  in  any 
manner  injure  trees  or  shrubs  standing  In  any 
public  street  or  highway-  NevertheleFs  Ibe 
plaintiff  was  nonsuited,  to  supposed  compliance 
with  tbe  Judgment  of  this  court.  I 

Tbe  facts  presented  at  tbe  second  trial  render  , 
tbe  case  essenlfally  different  from  its  former  j 
aspect.  It  now  appears  that  tbe  tree  was ' 
planted  by  a  private  person  upon  bis  own  prop- : 
«L.R.  A. 


erty,  and.  It  is  to  be  assumed,  chiefly  for  hi» 
own  ends.  Although  the  public  had  the  ease- 
ments of  a  highway  in  this  property,  yet  the 
Slantine  of  the  tree  was  perfectly  lawful.  By 
evolution  of  title  from  the  person  who  planted 
tbe  tree,  the  defendant  becaoie  its  owner,  and 
acquired  control  of  It.  His  right  of  control 
might,  indeed,  have  been  regulated  by  Ibe 
municipal  authorities,  by  virtue  of  tbe  pow- 
er delegated  to  them  in  the  charter,  since- 
the  public  rlghis  in  the  highway  included 
Ihe  right  to  aiisume  chnrge  of  trees  Blanding- 
therein.  But,  up  to  tbe  time  of  the  acct- 
denl,  those  authorities  bad  imposed  no  re- 
striction whatever  upon  the  defendant,  their 
ordinanceinlermsexceptingtheownen  of  trees 
from  Its  provisions.  From  tbe  ownership  and 
unlimited  right  of  control  thus  possessed  by 
tbe  defendant.  It  must  be  concluded  that  be- 
mnlntajned  tbe  tree  in  the  street  for  bis  privatfr 
purpose;  and  hence,  as  slated  in  our  Former 
opinion  in  this  cause  (  Weller  v.  McCormick,  47 
Iv.  J.  L.  897.  1  Cent.  Itep.  46S),  he  wus  bound 
to  exercise  aue  care  to  prevent  its  becoming 
dangerous.  This  obligation  is  plainly  dt  duciblo 
from  the  relative  richls  of  tbe  public  and  the- 
abutting  owner  in  uie  highway.  The  public 
rijtbt  Is  paramount,  and  lucludes  the  right  to 
bave  the  street  safe  for  travel.  That  of  the 
abutting  owner  is  subordinate  to  this  public 
right.  He  may  use  tbe  highway  in  front  of  bi» 
premises,  when  not  restriiUed  by  positive  enact- 
ment, for  loading  and  unloaoing  goods,  for 
vaults  andshutes,  for  awnings,  for  shade  tree^ 
etc  ,  but  only  on  condition  that  he  does  not  un. 
reosonably  interfere  with  the  safety  of  tbe  high- 
way for  public  travel.  Any  such  iDierference- 
arising  from  want  of  due  care  on  his  part  \t 
unreasonable;  and,  therefore,  to  occasion  such 
interference  by  negligence  in  ibe  exercise  of  bis 
subordinate  privnte  rights  is  a  breach  of  public 
duty.  This  public  duty  to  exercise  reasonable 
care,  impoaed  on  every  person  using  the  high- 
way fur  such  private  ends  as  will  endanger  tb» 
highway  if  negligence  take  pluce.  exists  tor  tbft 
benefit  of  individual  travelers;  and  hence,  when 
an  individual  sustains  peculiar  personal  injury 
as  tbe  result  of  luch  negligence,  a  private  ac- 
tion accrues  to  him  acainst  the  person  in  de- 
fault; for  it  is  a  general  principle  that  where- 
there  rests  upon  any  person  a  public  duty  either 
arising  at  common  law  or  created  by  statute, 
and  that  duty  is  due  to  Ihe  public,  considered 
as  composed  of  individuals,  and  for  their  pro- 
lection,  each  person  specially  injured  by  a 
breach  of  the  obligation  is  entitled  to  a  privat« 
action  to  recover  compensation  for  his  damage. 
OueA  T,  BUel.  8  El.  &  BL  402;  Atkinion  v. 
NeviauaeAa.  W.  Cb.  L.  R  S  Exch.  Div.  441; 
Hayet  v.  Midiigan  Cent.  R.  Co.  Ill  U.  B.  22S 
""SL.  ed.  4101;  VanWinldt -7.  American  8.  B. 

i».  Co.  52  N.  J.  L.  — . 

But  it  la  said  thst  there  was  no  evidence  of 
notice  to  tbe  defendant  that  the  tree  bad  been 
planted  and  maintained  by  his  predecessors  in. 
title  and  therefore  be  was  not  bound  to  take- 
care  of  it,  as  he  would  have  been  had  he  known 
It  was  his  property.  It  appeared,  however,  that 
he  was  in  actual  occupation  as  owner  of  the- 
premises  abutting  upon  tbe  street  where  tha- 
tree  stood;  and  nis  title  and  possession  pre- 
sumably extended  to  the  middle  of  the  street, 
subjecl  only  to  tbe  public  rights.      Winter  t. 
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As  be  bad  no  Dotice  that  Ibe  public  claimed 


and  as  ia  fact  no  attempt  was  ever  maile 
up  such  a  public  rigbt,  tbe  defeudaut  was 
■chargeable  with  knowledge  of  bia  eioluslTe 
prnprietorsbip,  and  at  the  dutias  nblcb  it  eu- 
lailed. 

Whether  the  defend  ant  did  in  fact  tafee  proper 
-care  of  the  tiee  b  not  now  to  be  decided.    The 


evidence  tended  tc  show  that  the  limb  that  fell. 
and  part  of  the  ui:nk.  were  rotten;  and  two 
wiineases  snore  t/i  havlae  observed  tliat  tha 
limb  was  dead  wuue  time  before  the  accideoL 
As  Ibe  defesdaot  had  been  in  possession  of  the 
premises  through  one  season  of  foliage  and  part 
of  another,  this  testimony  would  warrant  tb« 
submission  to  ibe  Jury  of  the  question  of  nex- 

^  judgment  ttftiontuit  t^culdie  $et  atide. 


EENTUCKT  COURT  OF  APPEALS. 


Joseph  RICHARDSOH'S  ADMR.,  Appt., 
GERMAN  INSURANCE  CO.  of  Freeport, 


(...-Ky > 

Th«  dea.tb  of  the  Insured  does  not  make 
a  eluuic«  In  tba  tltl«  sucb  as  vlll  avoid  a 
polloy  InaurlnB  him.  "hla  pzecutois.  admlnlatta- 
toraandsBlBns,"  eftsmrtlon  br  tire,  which  pro- 
vides that  It  aball  be  void  In  case  "any  ohaiiRe 
lakes  place  Id  the  tllle,  use,  oooupatlon  or  possee- 
■lon  thereof  whalooevar." 

(I^braarySa.  ISWJ 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Qatrard  Couutj  in  favor 
■of  defendant  in  an  sclion  brought  to  recover 
the  amount  alleged  to  be  due  under  a  policy  of 
Ure  insurance.     Renened. 

Tlie  case  sufficiently  appears  lo  the  opinion. 

Mettn.  P.  B.  Thompaon,  Sr.,  and  B.  C. 

JCaaffman  for  appellant. 

Mt.  D.  8.  CIm'  for  appellee. 

Lewis,  Ch.  J.,  delivered  the  opinion  of  the 

Tins  is  an  appeal  from  a  judgment  dismlss- 
ion  an  aclion  instituted  by  appellant,  adminis- 
trator of  the  estate  of  Joseph  Richardson,  lo  re- 
-cover  of  appellee  value  of  adweiling-bousesnd 
furnilure  destroyed  by  fire,  which  was  insured 
by  a  policy  Issued  to  decedent. 

As  sll  ether  conditions  necessary  to  recover 
appear,  f  i  om  allc^lions  of  Ibe  petition. to  exist, 
the  single  question  presented  is  whether  the 
policy  became  void  and  of  no  effect,  upon 
death  of  the  nwurcd,  which  occurred  before 
deslructioB  of  the  property.  The  policy,  dated 
March  17,  1883,  contains  the  following:  "The 
Qerman  Ineurance  Compiny,  by  this  policy  of 
insurance,  in  consideration  of  two  notes  for 
(30.50,  do  insure  Joseph  Richardson  against 
loss  or  damage  by  fire  and  llgbtulnfr,  to  (be 

amount  of  % ,  on    .    .    .    dwelling-house 

and  furniture.  ,  .  .  And  the  snid  Company 
hereby  agree  to  make  good  unto  the  said  aa- 
■•ured,bls  executors,  admlni^tra tors  and  assigns, 
All  such  immediate  loss  or  damnge,  not  exceed- 
ine  In  amount  the  sum  insured,  nor  the  interest 
of  the  ssBured  in  ibe  property,  nor  the  cash 
value  of  any  building  or  other  property  at  the 
time  of  loss,  as  shall  happen  by  fire  or  light- 
ning to  the  property  above  specified,  from  the 
10th  day  of  March,  1883,  at  IS  o'clock,  noon. 
lo  (he  lOtb  day  of  March.  188S,  at  12  o'clock 
-8  L.R.  A. 


ing  such  portion  of  timetbe  policy  shall  be  null 
and  void,  and  so  continue  till  suui  promissoij 
note  is  fully  paid." 

Fotlowinf^  provisions  in  regard  to  amonntof 
loss  and  damage  to  be  eetlmated,  and  right  of 
the  Company  to  repair  or  rebuild  the  property 
destroyed,  and  others  having  no  spplication  la 
this  case,  is  this  clause  In  Ibe  policy:  "If  there 
is,  or  shall  be,  other  prior,  concurrent  or  subse- 
quent Insurance,  whether  valid  or  not,  on  snid 
property,  or  on  any  part  therenf,  nithoul  Ibe 
Company's  consent  hereon;  or  if  said  building 

.  .  .  now  is,  or  shall  become,  vacant  or  un- 
occupied; or  If  the  hazard  shall  be  increased  la 
any  way;  or  If  the  properly,  or  any  part  there- 
of, shsll  be  sold,  conveyed,  incumbered  by 
mortgage  or  otherwise,  or  sny  change  takes 
place  in  the  title,  use,  occupation  or  possession 
thereof,  whatever;  or  If  foreclosure  proceed- 
ings shall  be  commenced;  or  if  the  interest  of 
Che  insured  in  said  property,  or  any  part  there- 
of, now  is,  or  shall  become,  any  other  or  less 
than  a  perfect  legal  and  equitable  title  and 
ownerahip,  free  from  any  lien  n  haiever  except 
as  stated  in  writing  hereon;  or  if  the  building 
or  buildings  stand  on  leased  land,  of  which  the 
assured  has  not  a  perfect  title:  or  if  this  policy 
shsll  be  assigned  without  written  consent  here- 
on,--then  and  in  every  such  case  this  policy 
shall  be  void." 

The  right  wasintcrmsirlven  totbelnsurancQ 
Company  to  terminate  tbe  policy  at  any  lime 
by  giving  notice  to  that  effect,  and  refunding 
unearneo  premium,  and  also  to  the  insured,  to 
be,  however,  ezertWd  only  after  fuU  payment 
of  premium. 

According  to  the  only  meaning  we  think  ibe 
language  need  fairly  capable  of,  tbe  properlv 
was  insured  (or  a  speeiGed  period  of  lime,  which 
could,  after  the  premium  had  been  fully  paid, 
be  adjudged  by  iHe  Compaov  only  upon  notice 
and  refunding  the  uneamco  part  of  the  pre- 
mium; snd  it  agreed  to  make  good  unto,  not 
merely  the  insured  himself,  but  bis  executors, 
adminislralors  and  assigns,  the  immediate  losa 
or  damage  that  might  happen  by  fire  or  light- 
ning lo  the  property  at  any  time  during  tiiat 
period,  whether  before  or  after  bis  death. 
And  therefore  to  treat  that  event  as  ip»oJaet» 
a  termination  of  the  policy  and  liability  under 
it.  would  be  contrary  to  the  express  terms  ot 
it,  render  the  stipulation  for  payment  to  tbe 
personal  representative  of  the  insured  •upet- 
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fluous,  and  allow  the  Company  to  retain  the 
full  consideration  paJd,  while  being  beld  to 
onij  part  performatice  of  iu  agreement  Ii  is 
true,  as  urged,  tbe  propertf  might  have  been 
destroyed  before,  ihough  the  loea  not  made 
good  until  after,  bis  deatbi  but  tbe  stipulation 
of  the  Compaay  to  paj  his  personal  representa- 
(ive  was  not  necessary  to  meet  such  contingen- 
cy, because  the  amount  due  could  have  in  that 
case  been  collected  without.  On  tbe  other 
baud.  It  la  both  rational  and  provident  for  a 
person  ohlaining  a  policy  of  flre  Insurance  to 
have  provision  in  it  afninst  destruction  of  the 
properly  after  bis  death;  and  in  such  case  the 
stipulation  Dientioned  becomes  applicable  and  ' 
necessary.  It  seems  to  us  the  force  and  effect 
«f  lan^age  so  comprehensive  and  clear  should 
not  be  neutralized,  or  to  any  extend  impaired, 
by  a  subsequent  forfeiting  clause  of  a  policy  of 
insurance,  unless  the  words  used  for  that  pur- 
pose be  BO  deflnile,  explicit  and  free  from  am- 
biguity as  to  leave  no  other  leaaonable  alter- 
native; for,  while  forfeitures  are  not  favored 
by  the  law,  and  provisions  in  a  contract  there- 
for are  alwavs  to  be  strictly  construed,  the 
lerms  of  a  policy  of  insurance,  as  said  in  Jfilfna 
7n«  Ch.  v.  Jaekton,  IS  B.  Hon.  243,  should  be 
liberally  construed  for  the  benefit  of  the  in- 
sured, and  BO  as  to  effectuate,  as  far  as  msy  rea- 
Bonably  be  done,  tbe  indemnity  he  justly  ex- 
pect«3.  It  is  evideofthe  clause  referred  to  was 
prepared  wl:h  care,  and  a  purpose  to  guard 
«very  supposed  right  and  interest  of  the  Com- 
panyi  yet,  of  the  seven  distinct  rauses  for  for- 
feiting the  policy  therein  enumerated,  not  one 
otlhem.  in  express  terms  or  by  fair  Implica- 
tion, relatea  lo  or  Includes  the  death  of  the  in- 
sured, nor  is  it  anywhere  mentioned  as  a  con- 
dition or  cause  for  forfeiting  or  lerminaiing  the 
policy.  The  only  part  of  the  clause  which  can 
be  construed  to  have  any  relation  at  ail  Is  ex- 


pressed as  follows;  "Or  any  clinnge  lakes 
place  in  ihe  title,  use,  occupation  or  possession 
thereof,  whatsoever;"  and  that,  we  thinh,  does 
not  necessarily  or  properly  refer  lo  a  change 
unavoidably  rBBultine  from  bis  death,  but 
ratber  to  such  as  might  be  caused  or  suffered 
by  act  of  the  insured  while  living,  which  is  the 
case  In  each  one  of  the  other  causes  or  condi- 
tions set  forth  in  the  forfeit  clause,  as  well 
those  which  precede  as  those  following  the  oos 
quoted.  But,  be  that  as  it  may.  each  condition 
of  forfeiture  mentioned  may,  without  destroy- 
ing or  lessening  its  pr4>er  meaning  or  effect, 
be  reconciled  with  acontinuation  of  the  policy 
alter  such  death  to  the  end  of  the  period;  and 
It  therefore  should  be  done,  rather  tban  defeat 
what  was  elsewhere  In  Uie  policy  clearly  pro- 
vided  for. 

We  have  been  referred  to  the  cases  of  SKer- 
\K00d-i.  Agricultural  Jnt.  Co.,  78N.  T.  447,  29 
Am.  Rep.  180,  aid  Wj/maa  v.  W^man,  36  N. 
y.  S58.  Tbe  first  one  has  no  application  lo 
Ibis  case,  becauseihere  acbange  "by operation 
of  law"  was  in  terms  made  a  cause  of  for- 
felture.  The  latter  involves  practically  the 
same  question  as  this  case,  and  the  conclusion 
arrivea  at  is  different  from  what  we  think  li 
the  proper  one;  for  according  to  rules  of  ooo- 
struclion  frequently  approved  by  this  court,  tt 
forfeiting  clause  in  a  contract  should  never  de- 
feat a  right  previously  agreed  upon,  and  pro- 
vided fur,  unless  the  lausuage  used,  strictly 
interpreted,  reouircs  iL  We  think  a  cause  of 
action  is  stated  in  the  petition;  and  thtivdg- 
mentmvit l)«mer»td,a7ideau*«  remanded,  with 
directions  lo  overrule  the  general  demurrer, 
and  for  further  proceedings  consistent  with  thlt 
opinion. 

Petition  for  rehearing  overruled. 


MISSOURI    SUPREME  COURT. 


BELCHER'S     SUGAR    REFINING    CO., 


(—-Mo ) 

1.  The  maiiiten&nee  of  ma  elemtoroa 
a  pabUc  vrbarf  for  tinudllnB  gralu  thereat  la 
no  naiT  ur  BdilltloDnl  servitude.  It  ia  Mmply  a 
new  nK^hod  of  using  ttie  vborf  for  the  very  pur- 
pose for  vhloh  It  WBB  ooademned. 

2.  A  lease  of  tbe  nnpaved  portioa  ot  a. 
pablie  wharf  to  an  eleralor  eonpanjr 

lortlie  purpose  of  malDtatnlne  tbereon  a  shed  or 
warehouse  for  the  storage  and  handling  of  grain 
or  other  merohandlBS  In  DonDBotlon  with  the  use 
□f  an  elevator  la  not  In  excess  of  the  authority  of 
a  city,  at  least  when  It  has  expren  power  In  Its 
ebmrur  to  set  aalde  and  lease  a  portfon  of  tbe  na- 
paved  wharf  for  such  purposes,  where  tbe  right 
to  terminate  tbe  lease  onilx  months' notloe  Is  re- 
served, ana  also  the  right  br  ordinance  to  pre- 
serfbe  legulatloni  governing  tbe  busbteasol  the 


8.   A  BbMlor  V* 
srlth  an  alwral 
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]Ttbe  iCorage  and  band- 


ling  ol  grain  or  other  merchandise,  which  Is  one 
of  tbe  coonectlug-  links  tietween  the  great  land 
and  wBTer  coDunon  oarrleis,  ulthoujrb  It  is  private 
property  and  operated  tor  private  ffaln,  Isfora 
pubtla  use  and  has  a  public  trust  sttaclied  to  it, 
and  therefore  a  lease  therefor  of  part  of  a  publio 
wbarf  111  not  void  on  the  ground  that  the  propertj 
Is  to  be  used  tor  private  purposes. 
4.  A  wbarf  iBonpaved,  within  tbe  meaning 
of  a  oharter  gUowlog  tbe  lease  of  tfaeunpaved 
ponlODs  of  wbors-es,  where  it  Is  not  paved  In* 
manner  eultabte  for  wharf  purposes,  although  It 
bad  oncelwen  paved  with  irregular  stonea  placed 
on  edge  and  covered  wltb  macadam,  but  the  ma- 
cadam bad  been  washed  away  and  a  dirt  roadway 
madeocer  it  by  the  city,  which,  with  aocumulatad 
rubbiab,  covered  tbe  remainiug  itone  to  tbe  depth 


tion  doea  not  apply  lo  lis  right  to  occupy  property 
on  the  cl  t;  wliaTves  by  consent  of  the  ctty  author* 
IHee  under  a  further  clause  wblota  provides  that  It 
"may  also  erect  one  or  more  grain  elevators  upon 
public  wharves." 
6<   Therlght  ofaeorporationtooi 
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wUh  ID  ttevmtor  for  an;  other  parixwe  than 
noie  and  haDdle  vialD  oumot  ba  questioned  by 
the  oimer  of  the  fee  of  the  wharf  propertr  on 
the  KTDUDd  that  the  oorponUloD  li  exceeding  Its 
oorponte  powei*. 

<Juiw  I,  UKk) 

APPEAL  by  defendant  from  a  Judgment 
of  tbe  Circuit  Court  for  the  City  of  St. 
liOuia  in  fftTOr  of  plaintiff  in  an  action 
brought  to  enjoin  the  erection  of  an  elevator 
warehouse  on  a  public  wbarf  in  tbe  City  of 
St.  Louis.    Eeterttd. 

The  facta  are  fully  Ated  In  tbe  opinion. 

Xt.  JaaieB  O.  Broadh«ad,  for  appel- 
lant: 

Tbe  City  of  Bt.  Louis  bad  authority  under 
Ita  chuter  to  make  tbe  lease  of  January  7, 
1685. 

See  art.  S.  g  26,  aubd.  2,  of  the  City  Char- 
ter. Bee  bIbo  Cooley,  Conat.  Ltm.  3d  ed. 
pp.  8S1-553 ;  Mo»a  t.  Pitttburg,  Ft.  W.  A  V. 
R.  Co.  81  111.  633;  Wetl  v.  Bawsroft.  Sa  Vt. 
867 1  EelMV  t.  King.  S3  Barb.  410 ;  Laingtoa 
£  0.  R.  Co.  T.  AppUgaU,  8  Dana,  888;  lUi- 
tunt  A  St.  L.  R.  A  a  Co.  t.  S.  Lou.it,  2  Dill. 
70 ;  Jidia  Bldg.  Auo.  t.  BeU  Ttitph.  Co.  6 
West.  Rep.  357,  88  Mo.  269 ;  Charter  of  St. 
Louis  Qrain  Elevator  Company,  Acts  Mo. 
Lesislature  18S3,  Adjourned  Bess.  p.  22S ; 
Gould.  Waters,  p.  3U,  §  118 ;  JTunw  v.  lUi- 
noif.  64  C.  S.  113-151  (24  L.  ed.  77-93) ; 
Ri-oadiray  A  L.  Pt.  F.  Co.  t.  Uaitkey,  81  Md. 
848  ;  Eeokiik  t.  Eeokuk  Northern  Lint  I^ket 
Co.  45  Iowa.  196,  B5  U.  8.  80  (24  L  ed.  877)  ; 
JVctb  Orleant,  M.  A  T.  R.  Co.  v.  SlUrmaa, 
105  U.  8.  166  (26  L.  ed.  1016)  ;  Bameii  v. 
Keokuk.  4  Dill.  694. 

Tbe  St.  Louis  Grain  Elevator  Company 
has  full  authority  under  ita  charier  to  accept 
the  lease  from  the  City  of  St.  Louis. 

See  Bess.  AcU  Mo.  Legislature  1868,  Ad- 
journed Sess.  p.  333. 

But  it  such  act  of  acceptance  is  uUra  vim, 
the  plaintiff  has  no  right  to  complain. 

See  Nea  Orleant,  M.  A  T.  R.  Co.  v.  RUer- 
tnan,  105  U.  B.  174  (36  L.  ed.  1017). 

Jfr.  Smith  P.  Qalt  for  respondent. 

BlmcktJ'.,  delivered  tbe  opinion  of  the 

Thia  ii  a  suit  to  enjoin  tbe  defendant  from 
erecting  and  maiutaining  a  sbed  or  ware- 
house for  the  storage  of  grain  or  oUier  mer- 
chandise upon  tbe  wharf  of  the  City  of  St. 
Louis.  The  circuit  court  on  tbe  first  trial 
dinmiBsed  tbe  petition,  but  tbe  judgment 
«;as  reversed,  and  the  cause  remanded,  by 
this  court.  83  Mo.  121.  Pending  that  ap- 
peal the  defendant  erected  the  warehouse. 
The  second  trial  resulted  in  a  decree  for  tbe 
plaintiff  requirine  the  defendant  to  remove 
tbe  buildings,  ana  restore  the  ground  so  that 
It  might  be  used  as  a  wharf, 

Tbe  plaintiff  is  a  corporation  organised 
tmder  the  laws  of  this  State  ;  and  tbe  defend- 
ant, the  Bt.  Louis  Grain  Elevator  Company, 
was  organized  imder  tbe  special  Act  of  De- 
cember 18,  1S63,  the  8d  section  of  which 
provides : 

"Tbe  corporation  hereby  created  shall  have 
power  to  acquire,  by  purchase  or  otherwise, 
any  real  estate  in  tbe  City  of  Bt.    Louis, 


ceediug  BOO  feet  frontage  on  the  aame  in  any- 
one locality.  The  real  estate  so  obtained 
by  this  corporation  shall  not  be  subject  to- 
condemnation  for  any  purpose  so  long  as- 
the  same  shall  be  uwjd  ^r  gmin  elevators, 
and  uses  connected  therewith;  and  the  said 
corporation  may  also  erect  one  or  morp  grain 
elevatois  upon  tbe  public  wharves  of  the 
City  of  St,  Louis,  with  tbe  consent  and 
under  the  direction  of  the  constituted  author- 
ities of  the  same."  Tbe  elevators  are  to  be- 
so  constructed  as  to  give  railroads  a  track' 
way  through  the  aame,  and  so  aa  "to  accom 
modatc  tbe  river  interests,  giving  all  requi- 
site  facilities  for  tbe  elevating  and  storing 
^rain  in  bulk  or  otherwise,  and  so  as  not  to 
interfere  with  or  obstruct  the  navigation  of 
tbe  river.  No  provision  of  this  charter  shall 
be  construed  to  Interfere  with  the  right 
of  the  city  to  collect  wharfage  within  tbe 
city  limits."  Besides  tbe  general  powers  to 
establish  and  regulate  piiblic  wharves  and 
docks,  and  to  collect  wharfage,  the  Cliarter 
of  tbe  City  of  Bt.  Louis  of  1878  provide* 
that  the  mayor  and  assembly  shall  have 
power,  by  ordinance,  "to  set  aside  and  lease 
portions  of  the  unpaved  wharf  for  special 
purposes,  such  aa  the  erection  of  sheds,  ele- 
vators and  warehouses,  and  for  railroad 
tracks,  for  quay  places  for  tbe  loading  of 
lumber  for  mills,  for  cotton  presses,  formajiu- 
factories,  and  for  any  purpose  tending  to 
facilitate  the  trade  of  the  city;  but  no  per- 
mit to  use  any  portion  of  tbe  wharf,  or  any 
lease  of  tbe  same,  aball  be  g^nted  for  a  term 
exceeding  fifty  years," 

Tbe  city,  by  an  ordinance  approved  th« 
Sth  of  August,  1864,  established  a  wharf, 
"as  a  public  highway  for   wharf  purpoees.' 


streets  passed,  going  north  from  Biddle,  a  _ 
Ashley,  OTallon,  totes,  etc.  City  block  326 
liealietween  Ashley  and  0'FalIoQStreeta,and 
city  block  325  lies  between  O'Fallon  and 
Bates  Streets.  Both  of  these  blocks  are 
bounded  on  the  west  by  Lewis  Street,  and, 
at  the  date  of  the  ordinance  eetabliabing  tbe 
wharf,  extended  east  to  the  river,  a  distance 
of  about  SOOfeet,  Tbe  wharf,  aa  eslabliahed 
by  the  ordinance,  waa  opened  under  condem- 
latiou  proceedings  instituted  by  tbe  city  in 
B87;  and  by  virtue  of  these  proceedings  the 
city  comdemned  the  greater  portion  of  tha 


Tbe  plaintiff  owned  a  large  portion  of  both  of 
these  blocks,  the  parts  owned  by  it  eiteudlnr 
from  Lewis  Street  to  the  river,  and  received 


of  this  suit  the  plaintiff  bad  ac- 
ired  additional  property  in  these  blocks, 
that,  at  tbe  commencemeDt  of  tbe  suit,  it 
owned  180  feet  front  on  Lewis  Street  in 
block  228,  the  whole  front  of  that  block  be- 
ing 215  feet.  On  this  property,  and  that 
owned  bv  plaintiff  in  block  235,  Uiere  ar« 
'  '  :aB.  and  other  buildings  used  In  con- 
with  tbe  refining  workii.  Plaintiff 
also  owns  several  blocks  of  ground  on  the 
west  aide  of  iicwis  Street,  with  large  build- 
' —  thereon,  wherein  it  carries  on  II*  busi- 
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nca  of  reflDiDg  sugar.  Tbe  business  is  ei- 
teusive,  and  It  is  estimated  that  76,000  tons 
of  sugar  are  recelTed  annually  from  boats 
wbidi  are  unloaded  at  tbe  cit;  wharf.  Tha 
defendant,  on  and  prior  to  the  ISth  of  Au- 
gust, ItJTS,  owned  and  operated  an  elevator 
which  had  been  built,  under  Its  charter, 
upon   the  river  front,    and   extended  aoutfa- 


tioued  date  the  proper  city  officers,  in  con- 
formity with  an  ordinance  dated  tbe  8th  o( 
August,  1879,  leased  to  defendant  90  bj  298 
feet  of  the  wharf,  extending  along  the  water- 
line  from  the  south  line  of  Ashley  Street 
northward  to  O'Fallon,  the  part  thus  leased 
being  the  entire  river  landing  In  front  of 
block  226,  and  including  the  foot  of  Ashley 
Street  extended.  This  lease  was  for  tbe 
term  of  twenty  years,  upon  an  annual  rental 
of  (800,  and  provided  that  the  leased  prem- 
ises should  be  used  bv  the  Elevator  Com- 
pany "for  erecting  and  maintaining  thereon 
a  shed  or  warehouse  for  storage  and  nandling 
of  grain  or  other  merchandise  in  connection 
witQ  the  use  of  the  elevator." 

On  tbe  foregoing  state  of  facts  the  circuit 
court  dismissed  the  plaintiff's  bill,  but  that 
judgment  was  reversed,  and  the  cause  re- 
maiuled,  by  this  court.  Thereafter  the  city 
passed  an  ordinance  approved  December  10, 
1884;  and  in  compliance  with  and  in  pursu- 
ance to  this  ordinance  the  defendant  surren- 
dered the  prior  lease,  and  the  proper  city 
authorities  executed  to  it  a  new  one,  cover- 
ing the  same  portion  of  the  wharf,  for  a 
period  of  fifteen  years,  upon  the  $ame  rental 
and  for  Uie  same  purpose,  save  that  tbe  new 
lease  contains  these  additional  stipulations: 
"The  Citj  of  Bt.  Louis  reserves  the  right  to 
cancel  thii  lease  on  six  months'  notice  in 
writing  to  the  lessee,  whenever  it  shall  elect 
to  pave  and  extend  tbe  wharf  on  the  prem- 
ises mentioned  aforesaid.  The  buildings 
and  structures  placed  on  the  said  premises 
by  ttie  lessee,  and  the  said  premises,  shall 
during  tbe  term  of  this  lease  be  used  hv  the 
leasee  for  tbe  storage  and  bandling  and  load- 
ing and  unloading  of  erain  and  merchan- 
dise, and  the  loading  ana  unloading  of  boatfi 
and  barges  and  vessels  and  railroad  caia  en- 
gaged in  carrjing  the  same,  and  for  no  otlicr 
purpose.  Tbe  City  of  St.  I.ouis  shall  retain 
control  over  tbe  Buildings  and  structures 
placed  on  said  grounds  b^  said  lessee,  and  over 
the  use  of  the  same  by  said  lessee,  and  over  tbe 
ground  a>vcred  by  this  lease,  and  may  at 
any  time,  b^  ordinance,  prescribe  regula- 
tions governing  the  same,  and  the  business 
of  tbe  said  lessee.  Tbe  defendant,  bj  at 
amended  answer,  set  up  this  new  lease,  ani 
now  iustlfles  under  it. 

1.  Tbe  plaintiS  insists  that  the  last  leas< 
Is  aa  objectionable  as  the  first  one,  while  Ihi 
defendant  insisU  that  it  was  made  in  exact 
conformity  to  the  rulings  of  this  court  on 
tbe  former  bearing.  The  property  in  ques- 
tion was  condemned  for  wharf  purposes,  and 
it  cannot  be  appropriated  to  a  different  and 
inconsistent  use;  nor  can  it,  or  any  part 
thereof,  be  disposed  of  by  the  city  for  pri- 
vate purpoaea.    These  general   propositions 

were  asserted  in  strong  terms  when  the 

»  L.  it.  A. 


waa  here  before.  They  are  again  contended 
for  on  the  one  side,  and  conceded  on  the 
other,  so  that  on  these  points  additional  ob- 
servations are  unnecessary.  The  principal 
and  important  iniiuiry  presented  by  this  rec< 
ord  Is  twofold  :  nrtt,  whether  tbe  mainte- 
nance of  the  building  upon  tbe  wharf  to  be 
used,  in  connection  with  tbe  defendant's  ele- 
vator, for  storing  and  bandling  grain  and 
merchandise,  and  for  loading  and  unloading 
boats  and  railroad  cars  carrying  such  freight, 
is  a  use  incident  to  a  public  wborf ;  m^nd, 
whether  the  erection  and  maintenance  of  tbo 
structure  in  this  case  is  for  private  purpoaea 
only,  ond  an  illegal  use  of  the  wharf  far 
that  reason.  In  respect  of  these  questions, 
as  this  case  stood  on  the  old  lease,  this  court 

"  In  order  to  meet  tbe  demands  of  commerce, 

and  the  changed  methods  of  handling  grain 
and  other  produce,  the  city  may  license  tba 
erection  of  elevators  and  warehouses  In  con- 
nection with  them,  upon  tbe  unparcd  por< 
tion  of  tbe  wharf,  without  violating  tbe 
rights  of  the  owners  of  tbe  fee ;  but  she  has 
no  right  to  tease  any  portion  of  It  for  a  term 
of  years  without  a  reservation  of  the  right 
to  cancel  tbe  lease  whenever  it  should  be- 
come necessary  to  pave  and  extend  the  wbarf 
so  leased."  And  further  on  it  is  said:  "There 
is  no  reservation  by  tbe  city,  in  the  lease  to 
defendant,  of  any  control  whatever  of  th« 
building  or  business.  Tbe  property  is  con- 
veyed away  from  the  city  for  twenty  years; 
and  if,  at  any  time  within  that  period,  it 
should  become  necessary  to  extend  the  wharf 
and  pave  it  in  front  of  the  block  in  qoes- 
tion,  tbe  needed  work  could  not  be  done. 
Tbe  city  has  no  right,  and  can  acouire  none 
from  the  Legislature,  to  make  such  a  dispo- 
sition of  the  property  condemned  for  wharf 
purposes  as  will  prevent  her,  in  tbe  event  it 
becomes  necessary  to  extend  and  pave  tbe 
wbarf,  from  doing  its  duty  in  that  reBpect.* 
83  Mo.  ISe.  127. 

In  minoit  &  8t.  L.  R.  A  0.  Co.  v.  St. 
Louit,  2  Dill.  70,  the  City  of  St.  Louis  had. 
by  ordinance  passed  and  approved  in  1878, 
leased  150  by  600  feet  of  tbe  wharf  to  the 
Pacific  Elevator  Company  for  a  period  of  fifty 
years,  with  no  reserved  riehts  to  cancel  the 
same.  The  ordinance  was  netd  to  t>e  illegal 
because  it  set  aside  to  the  exclusive  use  of 
the  elevator  company  the  leased  portion  of 
the  wharf  for  fifty  years,  and  that  the  city 
had  no  right  or  power  to  thus  tie  up  Ha 
hands  in  disregard  of  tbe  future  wants  of 
the  public.  This  was  the  principal  ground 
upon  which  the  ordinance  was  held  to  be  in- 
valid. The  City  of  St.  Louis  then  had  gen- 
erul  power  to  erect,  repair  and  regulat« 
wharves;  but  it  bad  no  express  authority. 
as  it  now  has.  to  set  aside  and  lease  portions 
of  the  wbarf  for  elevator  and  warehouse  pur- 
poses. The  want  of  such  express  authority 
constitutes  the  substructure  of  the  whole 
opinion.  Though  the  city  had  but  general 
powers  to  eslnulish.  repair  and  regulate 
wbarvea,  yet  JwJge  Dillon  makes  these  per- 
tinent ana  forcible  observations;  "Tbe  ded- 
ication of  the  property  was  perpetual,  and 
for  the  benefit  of  the  public.  The  extent  td 
the  dedication— Its  scope — remains  the  same. 


SUPRKUC  GODBT. 
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bnt  the  mode  of  using  property  dedicated 
for  a  wharf  maj  change  from  time  to  time 
u  the  yianta  of  commerce  or  the  public  may 
require  ;  and  this  the  dedicator  ts  presumed 
to  contemplate  when  he  makes  the  dedica- 
tion. ...  A  wharf  is  intended  to  afford 
coQvenieDCe  for  the  landing  of  vcsaela,  tlie 
loading  or  unloodiug  of  their  cargoes  and  to 
supply  a  place  ou  which  the  wares  discharged 
from  vessels,  or  awaiting  shipment,  may  be 
laid  or  deposited ;  and  it  would  seem  that 
Structures  or  appliances  of  any  kind  intended, 
and  which  have  the  eSect,  to  facilitate  the 
handling  and  preservation  of  merchandise 
arriving  at  the  wharf,  erected  upon  it  under 
municipal  authority,  and  remaining  at  all 
times  subject  to  municipal  control,  would 
be  lawful,  and  within  the  purposes  for  which 
the  wharf  property  was  acquired  or  dedicat- 
ed. .  .  And  we  are  clearly  of  opinion 
that  the  erection,  under  the  sanction  of  the 
ciC}[,  of  an  elevator  to  be  used  in  handling 

Sain  at  the  wharf,  and  at  all  times  under 
e  direction  and  control  of  the  municipal 
Authorities,  is  such  a  use  of  wharf  property 
■aa  does  not  fall  without  the  scope  of  dedica- 
tion ;  and  such  a  structure  would  not  there- 
fore be  a  public  nuisance." 

In  Barnes/  ^-  Keokuk,  4  Dill.  GQ3,  afilrmcd 
in  04  U.  8.  825  ^24  L.  ed.  284],  a  strip  of 
land  along  the  river  margin  had  been  dedi- 
cated to  public  use  for  a  street,  and  the  plain- 
tiff owned  two  lots  fronting  thereon.  The 
City  of  Eeokuk  widened  the  street  in  front 
of  plaintiff's  lots  by  filling  instone  and  earth 
for  a  space  of  about  300  feet.  A  packet  com- 
pany leased  from  the  city  a  portion  of  the 
street  thus  widened,  for  wharf  purposes,  for 
ten  years,  and  erected  thereon,  at  the  water- 
line,  a  building  for  its  own  use,  for  storing 
merchandise  fur  the  convenience  of  shippers 
and  for  its  own  offices,  but  waa  not  allowed 
to  make  storage  charges.  There  was  also  a 
railroad  freight  depot  on  that  part  of  the 
street  next  to  plaintiff's  lots.  It  was  held 
that  the  railroad  freight  depot  was  an  unau- 
thorized and  improper  use  of  the  street,  but 
that  the  packet -compaoy  depot  was  a  neces- 
•arj    and   proper   <ue    of    the    landing   and 

There  is  a  wide  difference  between  a  street 
■nd  a  wharf.  Wharves  on  our  rivets  are  not 
only  ways  for  traveling,  but  they  are  necessa- 
rily usea  for  the  deposit  of  mercMndise.  The 
Sroducta  of  the  soil  and  of  the  manufactories 
nd  there  legitimate  place  of  temporary 
deposit,  whether  outgoing  or  incoming. 
There  can  be  no  doubt  but  a  city,  having 
only  a  general  power  to  establish  and  regu- 
late wharves,  may  erect  sheds  and  warehouses 
thereon  to  protect  such  property  from  damage 
and  theft,  and  the  wharfage  charges  may  Be 
proportioned  to  the  accommodations  afforded. 
Bo,  too,  the  maintenance  of  an  elevator  on  a 
public  wharf  for  handling  grain  thereat  is 
no  new  or  additional  burden  or  servitude. 
It  is  simply  a  new  method  for  using  the  wharf 
for  the  very  purposes  for  which  it  was  con- 
demned or  dedicated.  There  is  no  reason  or 
aound  law  for  holding  that  the  old  method 


cheaper,  better  and  more  rapid  method  of 

handling  grain,  but  they  economize  wharf 
space,  and  are  to  be  commended,  rather  than 
condemned. 

This  much  has  been  said  concerning  ware- 
houses and  grain  elevators  because  the  struc- 
ture in  question,  though  used  in  connection 
with  the  defendant's  elevator,  is  used  for 
handling  grain  and  other  merchandise,  and 
performs  the  duties  of  both  a  warehouse  and 
an  elevator.  The  erection  and  maintenance 
of  such  a  structure  is  a  proper  and  legitimate 
use  of  a  portion  of  apubllc  wharf,  when  used 
in  handling  property  going  to  and  from  the 
same.  Ths  cases  citeafrom  2  and  4  Dillon 
Justify  the  conclusion  that  the  city  mav  per- 
mit such  a  structure  to  be  erected  and  used 
under  a  general  power  to  erect,  repair  and 
regulate  wharves,  and  to  collect  wharfage, 
provided  the  structure  and  business  Is  at  all 
times  under  the  control  of  the  municipal 
legislature ;  and  for  a  much  stronger  reason 
may  this  he  done  when,  as  here,  the  city  has 
express  power  to  set  aside  and  lease  portions 
of  the  unpaved  wharf  for  such  purposes. 
We  do  not  aay  that  the  State  has  the  power 
to  confer  upon  the  city  the  right  to  turn  the 
wharf  to  purely  private  uses,  or  to  charge  it 
with  burdens  not  contemplated  by  the  con- 
demnation, without  additional  compensation ; 
but  there  is  a  wide  held  over  which  the  Leg- 
islature is  supreme,  and  many  structures  may 
be  justified  under  legislative  sanction  which 
would  otherwise  be  a  nuisance. 

The  lease  considered  on  the  former  ocoa- 
sion  was  for  twenty  years,  without  any  right 
on  the  part  of  the  city  to  terminate  it  should 
the  public  wants  demand  such  action  ;  and 
there  were  no  other  reserved  rights  save  that 
of  collecting  wharfage  from  boats  landing 
at  the  leased  premises.  The  city  has  the  right 
to  terminate  the  lease  now  in  question,  on 
six  months'  notice,  whenever  It  shall  elect 
to  pave  and  extend  the  wharf  on  the  leased 
ground ;  and  it  is  also  provided  that  the  city 


be  remembered  that  the  city  has  miles  of 
what  is  denominated  "unimproved  wharf;" 
and  It  would  be  a  remarkable  state  of  affairs 
if  portions  thereof  cannot  be  used  for  ware- 
house and  elevator  purposes,  and  especially 
so  In  view  of  the  fact  that  they  are  proper 
adjuncts  to  a  wharf. 

In  Broaduay  A  L.  Pt.  F.  Co.  t,  HanJceg, 
SI  Hd.  847,  the  Legislature  conferred  upon 
the  ferry  company,  not  the  ezcluaive  right 
of  ferrying  across  the  harbor,  but  the  exclu- 
sive right  of  using  a  designated  end  of  the 
wharf.  The  Act  was  upheld,  and  the  exclu- 
sive right  of  the  company  to  the  particular 
part  of  the  wharf  enforced.  The  power  of 
the  Legislature  to  set  apart  portions  of  these 
public  places  for  designated  purposes  Is  Il- 
lustrated by  the  case  of  JV«u  OrUant,  M.  A 
T.  B.  Co.  V.  EUerman,  lOB  V.  8.  IW  [36  L. 
ed.  lOlG] .  The  present  lease  Is  so  framed  as 
to  enable  the  city  at  all  times  to  keep  with- 
in its  charter  powers,  and  there  can  be  no 
doubt  but  the  lease  on  its  face  is  valid,  and 

proper  exercise  of  the  charter  powers  of  the 


City  of  St.LouiB. 
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Told  on  the  ground  that  the  property  ia  to  be 
UBed  for  private  purposes.     According  to  the 

fUin  words  of  the  charter  of  tie  Elevator 
ompoor,  railrondBare  to  hnve  a  connection 
with.anaatrack  through, any  elevator  erected 
by  it ;  and  the  elevator  is  to  be  so  constructed 
as  to  accommodate  the  river  interests,  giving 
nil  requisite facMities for  elevatini;  ana  stor- 
ing grain  in  hulk  or  otlierwise.  The  eleva- 
tor, It  will  be  seen,  is  made  one  of  tlie  con- 
uccting  links  between  the  grciit  laud  and 
water  common  carriers.  The  defendant  can 
show  DO  favoritism  between  railroads,  nor  as 
between  different  vessels.  It  must  treat  all 
alike,  and  is  bound  bj  its  charter  to  afford 
requisite  facilities  to  all.  This  is  the  plain 
meaning  of  the  charter,  and  there  is  no  escap- 
ing it  As  we  understand  the  evidence,  there 
is  a  railroHd  track  coostnictcd  through  the 
building  now  in  question.  The  powere 
granted  to  and  duties  imposed  upon  tlic  Ele- 
vator Compsny.  of  tliemselves.  show  that  the 
property  of  the  Company  is  clothed  with, 
and  has  atlnched  to  it,  a  public  trust.  Just 
like  a  railroad  or  a  steam-bont,  the  property 
is  private,  and  it  is  operated  for  private 
gain;  but  the  use  is  public.  It  is  true  the 
defendant  is  entitled  to  collect  compensation 
for  handling  grain  and  other  merchandise, 
and  so  may  a  railroad  or  stonm-boat  estab- 
lish rates  and  collect  compensation  for  tranS' 
porting  persons  and  property.  The  wbarf 
Itself  IS  not  absolutely  free;  for  the  city  has 
the  right  to  make  reasonable  wharf  charges, 
and  so  may  the  defendant  make  reHsonable 
charges  when  performing  wbarf  duties.  But 
it  is  said  the  city  has  no  control  over  the 
charges  which  defendant  may  make.  If 
this  Elevator  Company  has,  as  we  hold,  en- 
gaged to  execute  a  public  trust,  then  it  is 
subject  to  public  regulations,  and  the  State 
may  prescribe  regulations  even  as  to  the 
charges.  Mann  v.  lUiaois,  U  U.  S.  113  [24 
L.  ed.   n]. 

Whether  the  State  has  delegated  the  power 
to  the  city  to  regulate  charges  is  a  matter  of 
no  consequence  to  the  present  inquiry.  It 
is  enough  to  know  that  the  combined  eleva- 
tor and  warehouse  is  erected  and  maintained 


which  may  be  properly  conducted 
upon  the  wharf. 

2.  The  city  chsitor  powers  Id  question  are 
"to  set  aside  and  lease  portions  of  the  un- 
pnved  wharf  for  special  purposes,  such  as  the 
erection  of  sheds,  elevators  and  warehouses  i" 
hut  the  permit  or  lease  must  not  exceed  the 
term  of  fifty  years.  The  contention  is  that  the 
portion  of  the  wharf  leased  to  the  defendant 
was  not  an  unpaved  portion  thereof,  and  for 
this  reason  the  lease  is  unauthoriied  by  the 
charter.  There  is  a  diversity  of  opinion 
among  the  witnesses  as  to  what  is  meant  by 
"paved,"  Some  of  them  say  it  means  stone 
cut  in  parallelograms,  and  laid  in  sand;  and 
they  call  irregular  stone  set  on  edge,  and 
then  covered  with  macadam,  "ripropping." 
Others  regard  the  latter  as  a  pavement  when 
laid  upon  a  street  or  wharf.  "Pavement"  is 
a  generic  term,  and  includes  many  species. 
It  may  be  of  wood,  brick,  stone,  iron,  or  of 
VL.R.A. 


many  other  substances.    9  Dill.  Mun.  Corp. 
3d  ed.   g  796,  and  ncte. 

A  pavement  is  not  limited  to  uniformly 
arranged  masses  of  solid  material,  as  blocks 
of  wood,  brick  or  stone  ;  but  it  may  be  as 
well  formed  of  pebbles  or  gravel,  or  other 
bard  substance,  which  roakes  a  compact, 
even,  hard  way  or  floor.  BumAam  t.  Ohteago, 
24  111.  409. 

There  can  be  no  doubt  but  macadam  is  a 
species  of  pavement,  and  may  well  be  called 
a  pavement.  But,  whether  we  are  consider- 
ing an.  agreement  or  statute,  the  great  object 
is  to  get  at  its  true  meaning.  Here  the  char- 
ter is  speaking  of  aparticularwharf.  namely, 
that  of  the  City  of  St. 'Louis;  and  it  may  ' 
well  be  read  in  the  light  of  the  facts  as  they 
existed  when  it  was  adopted.  We  say 
"adopted,"  because  it  Was  framed  and  ap- 
proved by  the  qualified  voters  of  the  City  of 
8t.  Louis  under  constitutional  authority  It 
seems  the  wharf  from  Biddle  Street  soutn  to 
Chouteau  Avenue  was  and  is  paved  with 
stone  fushioned  to  parallelograms,  and  placed 
so  as  to  Form  a  convenient  place  for  loading 
and  unloading  cargoes,  and  so  ss  to  resist  tha 
pressure  of  heavily -loaded  vehicles.  Other 
portions  were  in  a  state  of  nature.  In  I87t 
or  1872  the  city  graded  that  portion  now  in 
question  from  the  railroad  tracks  to  the 
water,  and  paved  it  with  irregular  stone, 
placed  on  edge,  covered  with  macadam.  It 
was  used  by  a  stone  company  for  unloading 
their  barges  In  I8T3.  but  the  high  water 
washed  away  the  macadam,  and  in  1874  the 
city  built  a  scavenger  dump  thereon  ;  and  it 
was  used  for  tliat  purpose  until  I8T9,  the 
date  of  the  first  lease  to  the  defendant.  A 
dirt  roadway  to  the  dump,  made  by  tha 
city  and  accumulated  rubbish,  covered  tlie 
lemaining  stone  to  a  depth  of  five  or  six 
feet.  The  plaintiff  never  received  any  sugar 
or  other  freight  at  this  place,  and  the  evi- 
dence is  that  it  was  always  too  steep  and 
narrow  for  a  boat  landing.  Paved  portions 
of  the  wharf  cannot  be  set  aside  and  leased 
for  warehouse  and  elevator  purposes,  but 
the  exemption  applies  to  that  part  which  is 
paved  in  a  manner  suitable  for  wharf  pur- 
poses,— (or  landing  and  receiving  passengera, 
or  for  loading  and  unloading  freight.  It  is 
perfectly  plain  that  the  part  of  the  wharf  in 
question  was  In  no  such  a  condition.  For 
all  purposes  of  a  wharf,  it  was  unpaved,  and 
could,  under  the  provisions  of  the  charter, 
be  leased  for  warehouse  or  elevator  purposes. 

B.  The  defendant  at  the  date  of  the  leaso 
held  and  occupied  COO  feet  south  from  the 
south  line  of  Ashley  Street,  and  the  leas* 
in  question  covers  a  strip  208  feet  long  ad- 
joining and  to  the  north  thereof ;  and  the  con- 
tention is  that  by  defendant's  charter  it  can 
only  occupy  SOO  feet  at  any  one  place.  The 
3d  section  of  defendant's  charter  has  been 
set  out  in  the  statement  of  this  case.  This 
charter  was  enacted  before  the  city  extended 
its  wharves  by  condemnation,  and  the  de- 
sign of  the  Legislature  seems  to  have  been 
to  allow  the  defendant  to  own  500  feet  ez- 
g  the 
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tuitloD  toi  any  purpose,  the  section  goes  od  to ' 
■ay :  "  The  said  corporation  may  also  erect  one 
or  more  ei^in  elevators  upon  the  public 
wharrea  of  the  City  of  St.  Louis."  with  the 
csnsent  of  the  city  authorities.  The  limita- 
tion is  as  to  the  amount  of  river  front  which 
the  Company  may  hold  exempt  from  con- 
demnation, but  it  doeg  not  apply  to  any 
property  which  it  may  occupy  on  the  city 
-wharves  by  consent  of  the  city  authorities. 
This,  we  are  convinced,  is  the  true  meaning 
of  that  limitation. 

i.  The  defendant's  charter  gives  to.  It  the 
right  to  handle  and  store  grain  in  bulk  or  in 
any  other  way,  and  the  lease  In  question  con- 
templates that  the  structure  will  be  used, 
not  only  for  such  purposes,  but  for  the  pur- 
pose  of  handling  and  storing  merchandise; 
and  the  latter,  it  is  urged,  Is  beyond  the 
defendant's  charier  powers.  For  all  the  pur- 
poses of  the  present  iDquiry,  it  will  be 
assumed,  but  not  decided,  that  the  defend- 
ant's charter  does  not  authorize  it  to  store  and 
handle  property  other  than  grain.  We  have 
•eeu  that  the  city,  under  its  charter,  has  a 
perfect  Tight  to  set  apart  and  lease  to  natural 
persons  this  portion  of  the  wharf  for  the  very 

Surposes  for  which  it  has  been  leased  to  the 
efendant.  The  plaintiff,  though  the  owner 
of  the  fee,  has  no  right  to  complain  because 
the  property  Is  used  for  a  warehouse  and  ele- 
vator. No  rights  of  the^laintiff  have  been 
invaded,  and  the  complaint  is  simply  this : 


that  the  defendant  corporation  ts  actltig  vltn 
viTtt.  The  defendant's  stockholders  and  ths 
State  may  complain,  but  the  plaintiff  cannot 
base  a  cause  of  action  alone  on  any  such 
ground.  He  must  show  that  some  duty  ow- 
ing to  him  is  being  violated  before  he  can 
maintain  this  suit  because  the  defendant  is 
exceeding  its  charter  powers.  The  case  of 
New  Orle/iTit.  M.  A  T.  R.  Go.  v.  Elierman,  105 
U.  6.  ISe  [36  L,  ed.  lOl&j,  ia  to  the  point, 
and  disposes  of  this  question. 

The  ultimate  question  in  this  case  Is 
whether  the  lease  in  question  is  valid. — 
whether  the  city  authorities  bud  the  right, 
under  the  charter,  to  make  the  contract  in 
the  lease  expressed.  The  question  is  one  of 
vast  importance  to  the  commercial  interests 
of  the  City  of  St.  Louis,  and  it  has  been 
most  thoroughly  presented  on  both  aides ;  and 
it  is  our  opinion  that  the  lease  is  valid,  and 
that  plaintiff  has  no  iust  ground  of  com- 
plaint. The  property  is  being  used  for  the 
very  purpose  for  which  it  was  condemned. 
and  full  compensation  paid. 

The  judgment  u  reverted,  and  the  cause  re- 
manded, with  dlrectiona  to  the  Circuit  Court 
to  dismiss  the  bill.  Coats  of  this  appeal. 
and  costs  accruing  since  the  filing  of  the 
amended  answer  setting  up  the  second  lease, 
should  be  taxed  to  plaintiff,  the  prior  costs 
to  defendant. 

Br»e«,  /.,  absent.    The  other  Judges  coo- 
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A  man  Ium  ma  Insarabto   Interest  In 

buildings  on  land  purchaaed  and  paid  for  by 
him  thouffh  conveyed  to  bis  wife,  where  he  has 
In  faot  poewssfon  end  the  entire  benefiolal  use  ot 
the  prtiQiEHfs  and  Is  the  owner  of  all  the  perHonal 
property  CbereOQ.mniiairJnK  the  place  on  bis  own 
acoounc  and  using  the  proceed!  to  support  the 
family,  while  ttaeie  is  an  uaderetandlDjt  between 
him  and  bis  wife  tbat  ibe  will  convey  the  land  to 
bim  at  bis  requesL 

(Hay  A  IBM.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Brown  County  In 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  under  a 
policy  of  fire  insurance.     Affrmed. 

The  fuels  are  snfflciently  stated  in  the  opin- 
ion. 


meats  upon  tbe  land;  this  mnde  them  fixtures. 

HitOiehrruinn  v,  Millenry,  29  WU.  853;  Tay- 
lor V.  OeUint.  Bl  Wis.  183. 

The  land  belongs  to  pleintlfTs  wife.  Her 
ownership  of  it  is  as  absolute,  and  as  tree  from 
«L.aA. 

See  hI«)  30  I,.  I{.  A.  :17+. 


the  plaintiffs  control,  as  though  she  were  no- 
married. 

Wis.  Rev.  Stat.  chap.  108;  Oatman  v.  Good- 
rich, 16  Wis.  692;  Beard  v.  Dedolph,  29  Wis. 
141;  MeEruon  v.  BtaaUm,  50  Wis.  803. 

In  ^griealtural  Ini.  Oa,  v.  MontJigva,  88 
Mich.  551,  silverware  belonging  to  the  wife 
was  covered  by  a  policy  to  tbe  husband.  The 
court  held  that  he  could  not  recover  the  loss  on 
the  silver, because  he  had  no  interest  in  orcon- 
trol  over  the  wife's  property. 

An  interest  in  property  to  be  insurable  must 
be  definite,  fixed  and  upeciflc,  the  loss  of  which 
will  be  a  direct  pecuniary  loss  to  its  owner.  It 
must  be  a  legal  or  equitnble  interest  or  such  as 
the  courts  will  recognize  and  protect  in  any 

fiToper  judicial  proceeding  where  it  becomes 
ovoWed. 

Qrertmeyer  v.  Bouthern  Xul.  F.  Int.  Co.  63 
Pa.  B40;  Bayla  v,  RilianroHgh  Int.  Oo.  21  N. 
J.  L.  108;  Howard  v.  Albany  Int.  Go.  8  Denio, 
808;  Aildi«in  v.  Ulate  Int.  Oo.  60  lows,  4»V, 
MurdocJc  V.  Chenango  Oo.  Mut,  Int.  Oo.  3  N. 
Y.  910. 

Meter:  Hudd,  Wlpnan  *  Hartlu,  for 
respondent: 

Plaintiff  bad  an  insurable  Interest.  Ha 
bought  tlie  land,  paid  for  it,  built  the  build- 
ings on  it.  He  was  occupying  the  buildings 
with  his  fsmilv.  He  was  interested  in  theit 
preservation.    !tle  was  damaged  by  their  loss. 

Lveena  v.  Oravfurd,  3  Bos.  &  P.  N.  R.  MB; 
King  v.  State  Mut.  F.  Int.  Oo.  7  Cusb.  10;  Ang. 
&  A.  Ins.  g  56. 

Interest  does  not  neceSMrily  imply  property. 
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Ad  Insurable  tnUrest  maj  be  proven  Id  tbe  aa- 

-aunsd  nltbout  evidence  of  an;  legal  or  equit- 
able title  Id  tbe  properly. 

Ang.  &  A.  mtpra;  Putnam  t.  Mercantilt  M. 
Int.  Co.  S  Met.  886;  iMianu  v.  Com.  Int.  Co.  19 
Pick.  81,  98,  3  Am.  Lead.  Caa.  80,  and  notd. 

Injury  from  iCa  toga  oi  benefit  from  ita  prea- 
'ervation  to  accrue  to  the  assured  may  be  luffl- 
cdent,  and  a  cootingent  interest  iben  arislog 
■nay  be  made  tbe  subject  of  a  policy. 

Hooper  t.  Bobinton,  98  U.  B.  S3»  (S5  L.  ed. 
S19).  See  Harucx  t.  Fialnng  Int.  Co.  8  Bumn. 
182;  Trcult  Int.  Co.  v.  Barraeliff.  45  N.  J.  L. 
«43:  Merrelt  V.  Fhtmtrt  Int.  Co.  43  Iowa,  18;  1 
PbiHipB.  Ins.  §S  175.  B42.  848;  Flanders,  Ins. 
-Si2;WaTren  v. Davenport  F.  Int.  Co.  81  Iowa, 
■464:  Sprinafteld  F.  &  M.  Int.  Co.  v.  Allen,  43 
K.  Y.  8flS,  386;  Herkimer  ».  Rite,  27  N.  Y.  168; 
Williamt  t.  Soger  Williamt  Int.  Co.  107  Mass. 
a77-37B. 

Tbe  plaiiitiff ,  livioK  on  the  place  aud  occupy- 
ing Ibe  building  n'itb  bis  nite  and  children, 
i*bo  looked  tobioi  for  tbeir  support,  bad  an 
insurable  interest  in  tbe  building's. 

Wood,  Ins.  S  388;  Franklin  M.  AF.  Int.  Go. 
T.  Drake.  8  B.  Mon.  47;  M-atual  F.  In*.  Co.  t. 
Deale,  18  Md.  26;  Harrit  y.  TorleXvt.  Int.  Co. 
Bis  Pa.  841;  Trade  Int.  Co.  t.  Barraeliff;  45  N, 
J.  L.  m-,  Merrttt  V.  Farmtfrt  Jnt.  Co.  42  Iowa, 
11. 

He  bad  not  only  an  ingurable  Interest;  he  bad 
«1so  an  equitable  estate  recognized  by  courts 
-of  law  and  equity. 

Eirby  T.  8%t»on.  1  Wend.  83;  Tyitr  v.  .OUtia 
F.  Int.  Go.  13  Wend.  607;  Lazarutv.  Com.  Int. 
Co.  19  Pick.  81,  %  Am.  Lead.  Cas.  809;  Bed- 
ftld  V.  Holland  Purdiate  Int.  Co.  56  N.  T. 
SS7;Dreufier  ».  Later«i«,  58Wl8.BB4;BTOMn'» 
App.  94  Pa,  882,  887;  Loin  t.  Watkini.  40  Cal. 
M7.  6  Am.  Rep.  6S4;  Bpafford  t,  Warren.  47 
Iowa,  47-51 ;  Baker  v.  EaUiattay,  S  Allen.  103- 
V)B;Kinstlet/Y.  Giiman,  ISUinn.  59-61. 

Tnrlori  J.,  delivered  Lbe  opinion  of  tbe 

Tbla  la  an  action  to  recover  damages  upon  a 
ilre  insurance  policy.    Tbe  iiolicj  iDsured  tbe 

{laintlff  against  loss  by  flre  upon  a  dwelliog- 
ouse,  several  barns,  househntd  furniture, 
■wearing  apparel,  farming  implements,  grain 
and  hay.  Tbe  policy  was  issued  June  4, 1888, 
and  a  Ere  occurred  August  80,  1888.  destroy- 
ing moat  of  the  property  Insured.  On  the  trial 
in  tbe  circuit  court  theplsintiff  recovered  $140 
for  the  loss  ct  personal  property  insured,  and 
(725  for  the  loss  on  tbe  iiisur«l  buildings.  Tbe 
^lefendant  only  appeals  from  that  part  of  the 
judgment  which  gave  the  plaintEfF  (7^  for  loss 
on  lbe  insured  buildings.  Tbe  only  ground 
staled  by  tbe  appellant  for  reversing  tbe  Judg- 
ment aa  to  the  part  appealed  from  is  that  It 
claims  tbe  plaintiff  had  no  insurable  interest  in 
the  buildings  deairoyed,  either  at  tbe  time  tbe 
policy  was  issued,  or  at  tbe  time  of  the  loss. 

The  evidence  on  the  trial  shows  that,  some 
years  before  the  policy  of  insurance  waa  Isaued 
to  the  plaintiff,  be  bought  ^he land  on  whlcb 
tbe  insured  buildings  were  located  from  one 
'Charles  Rogers,  and  pnid  for  it  with  his  own 
money,  and  by  his  direction  Rogers  conveyed 
tbe  land  to  bis  wife.  Tbe  bouse  was  on  tbe 
land  at  the  time  be  purchased  it.  Plaintiff 
built  the  barns  himself,  made  all  the  other  im- 
«i:..RA. 


provements  on  (be  tarin  at  his  own  expense, 

took  actual  possession  IbereoE  with  his  family, 
and  cultivated  Die  land  at  bis  own  expense  and 
on  his  own  account,  and  had  tbe  entire  and 
sole  management  of  the  farm.  Tbe  proceeds 
of  the  farm  were  used  to  support  tbe  family. 
This  was  done  with  the  consent  of  the  wife. 
There  was  an  understanding  between  the  plain- 
tiff and  bia  wife  that  she  would  deed  the  farm 
tobimathisrequest.  All  tbe  slock,  farm  imple- 
ments, botisehold  furniture  and  other  personal 
property  on  the  farm  were  the  property  of  the 
plaintiff.  This  waa  the  situation  ot  affairs 
when  the  policy  was  Issued,  and  when  the  Are 
occurred.  It  was  also  proved  that  at  tbe  lime 
the  policy  waa  isaued,  and  delivered  to  the 
plaintiff,  the  agent  who  Isaued  the  same  waa 
informed  that  the  Ulie  to  the  land  was  In  tha 

Upon  this  alate  of  facts,  we  think  it  is  very 
clear  that  tha  plaintiff  bad  an  insurable  inter- 
eat  in  tbe  bouse  and  bams  at  tbe  time  the  policy 
was  issued,  as  well  as  at  tbe  time  of  tbe  fire. 
The  actual  possession  and  beneficial  use  of  tbe 
farm  were  in  tbe  plaintiff,  with  tbe  full  con- 
sent of  lbe  wife,  at  the  time  tbe  policy  was  is- 
sued as  well  as  at  tbe  time  of  the  toss.  Tbera 
can  be  uo  doubt,  therefore,  but  that  the  plain- 
tiff hsd  a  pecuniaiT  and  valuable  Interest  in 
the  property  Insured  and  destroyed,  and  there- 
fore an  insurable  interest.  The  possession  and 
use  of  the  house  And  bama  waa  of  the  utmost 
importance  lo  him  in  providing  a  Bup[>ort  for 
himself  and  family,  and  their  deelructioD  waa 
substantislly  aa  disustmua  tobiminhisendeay- 
ore  to  support  himself  and  family  as  though  ba 
had  the  actual  title.  He  had  Jntacilbe  posses- 
sion and  tbe  entire  beneficial  use,  of  which  he 
was  deprived  by  their  destruction.  The  actual 
poBsessmn  and  use  of  property  is  a  valuable 
ri^bt  and  it  Is  especially  valuable  when  held 
nith  tlie  permission  of  the  real  owner.  It  has 
even  been  held  that  a  disseisor  who  is  in  peace- 
able possession,  after  having  ousted  the  real 
owner,  baa  an  insurable  Interest  without  regard 
to  the  question  of  aclual  ownership,  especially 
when  the  disseisor  has  acted  in  good  failb,  be- 
lieving he  bad  tbe  right  to  such  posaeaslon. 
See  ca^es  hereafter  cited. 

It  seems  veiv  clear  to  ua  that  a  person  In  the 
aclual  poaaession  and  use  of  real  property  for 
his  personal  benefit,  with  tbe  assent  of  the  real 
owner,  stands  in  a  much  better  position,  and 
has  a  pecuniary  Interest  much  more  valuable, 
than  a  mere  disseisor  in  possession  holding  ad- 
versely to  the  real  owner.  What  conatiiuiea 
an  insurable  interest,  so  as  to  take  tbe  case  out 
of  the  law  prohibiting  wager  policies,  is  not 
very  clearly  defined,  and  ii  is  difQrult  lo  lay 
down  any  genera]  rule  applicable  U)  all  cases. 
Flanders,  in  bis  work  on  Insurance,  says; 
"But  an  'insurable  interest'  does  not  rigorously 
mean  Ihat  the  assured  must  have  an  absolute 
right  of  property  in  tbe  Ibing  insured.  If  he 
has  a  special,  limited  Interest,  or  If  be  would 
suffer  any  disadvantage  by  the  destruction  of 
the  premises,  or  any  reasonable  eipeciation  of 
profit  would  be  thereby  defeated,  he  may  pro- 
tect or  Indemnify  himself  Lylusurance.  .  .  . 
In  a  word.  If  the  party  insured  haa  any  interest 
that  would  be  Injured  in  tbe  event  that  the 
peril  Insured  against  abould  happen,  the  courU 
will  malolatn  bis  policy."    Flanders,  Ina  S77. 
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Wood,  in  Ma  vork  od  lasurance,  wye:  "It 
U  not  necessary  thai  the  assured  should  have 
either  a  legal  or  equitable  interest,  or  iadeed 
any  proper^ inierest,  in  the  subject  matter  in- 
sured. It  Isenougb  if  be  holds  such  arelaiion 
to  the  property  that  ils  destruclion  by  the  peril 
insured  aeainst  involves  pecuniary  loaa  to  him, 
or  those  for  nbom  lie  acts."  1  Wood,  Ins. 
g  281.  p.  641 

May,  in  hla  work  on  Insurance,  says:  "An 
Insurable  inlereat  is  rut  generit,  aud  peculiar  in 
Its  texture  and  operallou.  It  sometEmGe  exista 
nben  there  is  cot  any  preaent  property.  .  .  . 
Yet  such  a  connection  must  be  established  be- 
tween the  subject  matter  Insured,  and  the  party 
Id  whose  behalf  the  iasuraoce  has  been  eSected, 
as  may  be  sutBcient  for  the  purpose  of  deducing 
the  existence  of  a  loss  to  nim  from  the  occur- 
rence of  an  injury  lo  it."  Agsin  be  says; 
"When  a  man  is  so  circumstanced  with  re- 
ipect  to  maltem  exposed  to  risks  or  dsngeri  as 
to  have  a  moral  certainty  of  advantage  or  bene- 
fit but  for  those  rt^ks  or  dangers,  he  may  be 
said  to  be  interested  ia  the  safely  of  the  thing." 
Parts  of  §§  76.  T7. 

These  statements  of  what  ia  an  insurable  in- 
terest liave  been  considered,  discussed  and  ap- 
proved in  each  an  almost  endless  number  of 
cases  that  we  shall  content  ourselves  witb  cit- 
ing a  few  of  them,  which  were  cases  based 
upon  facts  analogous  to  the  facts  In  the  case  at 
ban  Rtdffld  v.  HoUand  Purchase  Int.  Co.  66 
N.  Y.  854;  Farmen  L.  di  T.  Co.  v.  Harmon]/ 
F.  (6  M.  2tu.  Go.  61  Barb.  88;  Strong  v.  Manv- 
fatturer*  Int.  Co,  10  Pick.  40;  Putnam  v.  Jfirr- 
eantiU  M.  Jnt.  Go.  6  Met  386;  BpringJUld  F. 
A  M.  Int.  Co.  V.  AlUn,  48  N.  Y.  389;  Ea*ttrn 
R.  Co.  V.  Relief  F.  Int.  Co.  98  JTass.  420;  Trade 
Jnt.  Co.  V.  Barradiff,  46  N.  J.  L.  543;  Harrit 
T.  Nets  York  Mvt.  Int.  Co.  SO  Pa.  841 ;  Merrett 
T.  Farmert  Int.  Co,  43  Iowa,  11;  Amaican 
Oent.  Int.  Co.  t.  MeLanathan,  U  Kau.  588; 
GovUtone  t.  Royal  Int.  Co.  1  Fost.  &  F.  376; 
WiSiamt  v.  Roger  Williamt  Int.  Co.  107  Mass. 
877-379;  Ookn  v.  Virginia  F.  A  U.  Int.  Co. 
8  Hughes  (U.  8.)  812;  Rohrhaish  y.  Bermania 
F.  Inn.  Oo.  OS  N.  Y.  64;  Travit  t,  Oontinealal 
Int.  Co.  83  Ho.  App.  1S8-206;  Amtinek  v. 
Neu  England  Hut.  Jn*.  Co.  129  Mass.  186, 
166. 

The  cases  above  cited  are  quite  sufficient  lo 
cbow  that  the  objection  taken  by  the  learned 
counsel  for  tbe  appellant,  that  the  evidence  In 
the  case  at  bar  does  not  show  that  the  plalntifl 
hadao  Insurable  interest  in  the  house  and  bama, 
is  wholly  unsupported  by  principle  or  author- 
ity. 

Wbether  the  Insurance  might  be  held  valid 
on  the  ground  that  tbe  insurer  bad  full  fcnowl 
edge  of  the  stale  of  tbe  title  when  the  policy 
was  issued,  and  he  must  therefore  be  held  to 
bave  intended  to  Insure  the  properly  in  the 
name  of  the  pialntiS  for  tbe  benenl  of  tbe  real 
owner,  and  lliat  plaintiff  may  be  coijsidered  as 
having  Insured  as  tbe  agent  or  his  wife,  and  for 
her  benefit,  as  well  as  for  bis  own,  need  not  be 
decided  In  this  case.  Upon  this  point,  aec 
Barrit  v.  New  York  Mut.  Int.  Oo.  and  Ameri- 
can Oent.  In*.  Co.  y.  MeLanadian,  eupra.  The 
Judgment  of  the  circuit  court  was  clearly  right. 

That  pari  t^  tie  judgment  appeaUd  from  it 
afirmed. 
9UKA. 


CITY  OP  JANB8VILLE  et  al.,  Retpit.. 

Edwin  P.  CARPEKTBR,  A^it. 
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piles  la  t^e  bed  of  a  river  on  d 

land  nbtch  wtU  not  damage  anyone.  ia__ 
cause  otben  naj  follow  defanduit's  • 
and  ■  row  at  similar  buDdlnn  mar  be  erected 
wbiab  may  give  rise  to  daniters  from  tire  aoS 
flood  and  to  the  piitiUa  health. 
J.  A  eomplBJnt  fbr  kn  injunction  Aotm 
not  cha.rga  fkcta  anfficient  to  stale  »aj 
cause  of  aoitoTi  by  an  allegHtlon  that  a  buildliv 
on  dofeDitanfa  premises  whloh  is  sought  to  bo 
enjoinud  will  oauee  the  wat^  to  set  back  oit 
oomplHlDsnt's  premlsca  "  to  some  extent." 


le  peiaoD  is  nenessary  ai 
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a  cause  of 


4.   Wronc   wltlunit   dkmM 

without  wrong  does  not  oonstl 
private  aoUoo. 
B.  HM  a.  bonding  will  Tlolate  Ml  ordi- 

"'  — •  "*  Itself  jlTe  oauBS  of  aotlon  for 


owner  of  grouod  BbvIds  tbe  right 
to  drlre  piles  into  It  aaywhere  within  a  rlrer  for 
any  purpoen  prerenta  the  lawful  use  of  his  prop- 
erty aod  takes  It  away  from  him  without  oom. 
peosHtion  or  due  procfn  ol  law,  and  denies  him 
the  equal  protection  of  tbe  law. 
7>  Theenkctmentof  aatetntola  ftnsnr- 
pa.'Uonof  Judltdalpowwr  where  It  adjudi- 
cates an  act  unlawful  and  presumptively  Inju- 
rious and  danKeroua  which  to  not  and  caonot  bo 
made  lobesowJthouta  violattoD  of  ooosU  la  tlona) 
riffhIH,  and  where  tt  imperatively  oommands  the 
court  to  snjoln  sunh  action  without  proof  that 
any  injury  or  dangsr  has  tieen  or  will  b»  oauseii 
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mttMl^lrlt. 


Olarw  that  it  shall  he  unlawful  within  tbe  Unalls 
of  a  single  oounty  to  drive  pll»,  ou.,  in  a  river 
which  flows  tbrouKh  other  counties  also,  and 
gives  only  to  resident  taxpayers  and  owners  oc 

Nora.— RIoht  lo  use  qf  one'i  own  iTopcrtir. 

A  person  cannot  be  restrained  from  maklnB  ■ 
reasonable  improvement  oo  his  own  premises, 
upon  the  ground  that  it  oan cot  be  made  without 
endangering  an  edlfloe  erected  on  the  adjacent 
premises,  if  the  owner  of  tbe  adjacent  premise* 
does  not  pcjuiicaa  any  speoial  privileges  protfcting 
him  from  the  oonsequenoee  of  such  improvemeot, 
eiiber  by  prescription  or  by  grant  from  tbe  person 
making  Ibe  improvement,  or  from  those  under 
whom  heclalma  title.  Simmons  v.  Camden.  !■  Ark. 
7li^  Leaala  v.  RolOrook.  «  Paige,  US,  3  K.  Y.  Ch. 
U  ed.  StO.    Bee  iJimmoDB  v.  Oamden,  %  Ark.  Era. 

A  man  may  do  many  things  under  a  lawful  au- 
thority, or  00  bis  own  land,  which  may  result  In  an 
injury  to  tlie  property  of  others,  without  being 
answerable  for  tbe  oonsequeooes.  BadclUt  v. 
Brooklyn.  4  N.  T.  IDS. 

A  person  may  build  ■  bouse  and  make  oellara 
upon  his  soil,  whereby  a  house  In  tbe  adjoining 
soil  falls  down.  Badoliff  v.  Brooklyn,  1 M.  T.  tOl,  SS 
Am.  Deo.  SSI:  Auburn  ft  C.  PI.  Bead  Oo.  v.  Dong- 
laaa,  >  If .  Y.  448;  Payna  v.  Westom  *  A.  B.  Oo.  U 
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loaeiM  of  th«  rl^ bt  to  use  water  at  Mid  rfvM  for 
a  mill  Ot  &wtor7  wlthlD  nld  oouaty  the  rjglit  ' 
an  InJUDoUon  agalut  tbe  probfbltad  aom  wltho 
proof  tbat  ttay  Injuiy  or  daoser  baa  bean  or  « 
be  caused  Uiei«b7> 

( JuDB  SI,  isnu 


L  the  Circuft  Court  tor  Rock  County  deny- 
ing a,  miilEon  to  dissolve  an  injiinctioQ  restrain- 
ing defendant  from  proceediDK  to  erect  a 
biiiliiing  over  Rock  River.     Revened. 

Ttie  case  is  fully  stated  in  tbe  opioion. 

MiMTs.  Wlaana  A  Hyier,  for  appellnDt: 

The  plaintiff  City  ot  Janesville  could  not 
maintain  an  action  for  aa  injunclion  for  a 
tbreatened.  injury  to  a  highway,  or  for  ihreot- 
ened  lojury  to  property  or  buildings  in  said 
Citv. 

Sfilieatikee  t.  Milwaukm  <t  B.  R.  Co.  7  Wis. 
85;  Shebojigan  v.  Sliebougan,  &  F.  du  L.  R.  Co. 
21   Wis.«68. 

If  this  be  ioteoded  to  be  an  action  10  prevent 
a  public  nuisance  which  would  reauU  in  pri- 

aciH  would  constitute  a  public 
Bhnuld   further  show  that    tbe   plai 
likely  to  sustain  private  or  specinl  inj 
liar  to  ibemselves  from  «uc)i  pubDc 

Walker  t.  Shtpardton.  2  Wis.  384,  4  Wis. 
4S8:  Greene  t.  JVannemaeher.  38  Wis.  60;  Oir- 
peiUer  r.  Mann.  17  Wis.  156;  Enat  v.  Hamil- 
ton, 37  Wis.  258;  Barnei-7.  Me.ne.  4  Wis,  454; 
MineU  v.  Smith,  28  Wis.  B61;  Iteininstou  v. 
Fatter,  43  Wis.  808:  Lartoit  v.  Furlong,  50 
Win.  681. 

Chapter  428  of  the  Laws  of  1887  1*  void  la 
tbnt: 

1.  It  lakes  private  property  without  compen- 

See  Sate  t.  Carpenter,  68  Wis.  lfi'5;  A. 
C.  Conn  Co.  r.  Little  Suamieo  fiumier  Mfg.  Co. 
74  Wis.  632;  Jonei  v,  Pettibone,  2  Wia.  820; 
Walker  Y.  SAepardton,  4  Wis.  BOS;  Diedrich  v. 
JforihiEeitern  (/.  R  Co.  4aWis.  294;  St/iiey.  Ht. 
Croix  Boom  Corp.  60  Wig,  670;  Yatet  v.  Mil- 
naukfe.  77  U.  S.  10  Wall.  467  (10  L.  ed.  084). 

Whenever  the  use  of  land  is  rcEtricted  in  any 
way,  or  some  incorporeal  hereditament  is  taken 


away,  which  was  appurtenant  thereto, 
Blittites  as  much  a  taking  as  it  the  land  Itself 
had  been  appropriated. 

I«a.  SOT,  49  Am.  B«p.  BTt;  UabaD  v.  Brown,  18  Wead. 

tn. 

A  man  mar  In  B«apinl  do  what  he  will  on  hli 
own  land,  so  that  lie  dues  DM  affect  the  adjolnms 
premLBce  of  bla  Deigbtmr  Id  their  natural  state. 
FHrtridite  v.  Oilberl,  15  N.  T.  S12:  BadoUS  v. 
BrouliLj'n,!  N.Y.  195;  Wyatt  v.  Harrison,  S  Born,  ft 
Ad.  BH. 

Where  tbe  nulBBQoe  or  damagie  apprehended  la 
doubtful  or  oODlln  (rent  equity  will  nut  Interfere  by 
Injiinclion.  but  will  leave  the  party  to  bla  remedy 
•t  law.    Uon-lsoa  v.  Latimer,  fil  Qa.  £2% 

Where  a  person  in  the  eiercl»  of  oare  and  sklU 
Id  maklngan  excavation  for  the  purpose  of  laying 
tbe  tou  iidatiou  of  a  bouse  on  his  own  land,  dug  so 
Deartbe  foundation  of  tbe  house  on  an  adjoining 
lot  as  to  causa  It  to  oraok  and  settle,  he  was  held 
not  liable  Cor  the  Injury.  Charless  v.  Baakln,  JS 
Ho.  ua;  Qllmore  v.  Drlscoll.  122  Uan.  IBB;  Panton 
V.  UoUuDd.  IT  Johns.  02;  Buaby  v.  Holtbaus,  «  Uo. 
Uli  HcGuIre  v.  Qraut.  n  N.  J.  L.  ssa. 
8L.R.A. 


Tledeman,  Pol.  Powers,  §  lairf,  p.  307; 
PumpeUy  v.  Green  Bay  &  M.  Cannl  Co.  80  O. 
S.  18  Wall.  166  (30  L.  ed,  557);  Wi/nehamer  v. 
People.  18  N.  Y.  878;  Pfopte  v.  Otis.  00  N.  T. 
48;  ifurt-in  v.  Camden.  88  N.  J.  L.  183:  Durkea 
V.  JanetmlU.  2a  Wis.  404;  Caliiar  v.  BuU,  8  U. 
8.  8  Dsll.  387  (1 L.  ed.  848!;  Varner  v.  Martin. 
31  W.  Va.  648;  Tyler  v.  Wilkinton,  4  Mason, 
8BT;  A.  0.  Conn  Co.  v.  Little  Suamieo  Lumber 
Mfg.  Co.  74  Wis.  867;  Stadler  v.  Qrieden,  61 
Wis.  600:  Bigdow  v.  Harford  Bridge  Co.  li 
Conn.  565. 

2.  It  is  not  an  exercise  of  the  Dolice  power. 

Tiedeman,  Pol.  Powers,  g  123,  p.  429;  Taylor 
V.  State,  35  Wis.  (308;  DonneUy  v.  Decker,  SH 
Wis.  461;  ReJarobe.m'S.Y.aB;  Tate*  v.  Mil- 
leaukee,  77  U.  8.  10  Wall.  487  {10  L.  ed.  084); 
WaUrtoutnv.  Mayo,  lOS  Mass.  SIS;  Sedgwick, 
Sut.  and  Ccnst.  Law,  2d  ed.  p.  151. 

8.  It  Is  discriminating  and  class  legislation, 

Durkee  v.  JanetvitU.  28  Wis.  464. 

4.  It  is  an  attempted  infringement  of  tbe  ]n- 
dicial  power. 

/irvin^i  App.  16  Pa.  256. 

Mairt.  JoBsph  B.  Doe,  Jr.,  and  WU- 
Ikid  Rugger  lor  respondents. 

Orton,  J.,  delivered  the    opinion   of   tb» 

It  is  charged  in  tbe  complaint  as  follows: 
Many  years  since  a  building  known  as  lh« 
"Myers  Bnilding"  was  erected  on  the  south- 
erly side  of  and  adjoining  Milwaukee  Street 
Bndre,  in  the  City  of  Janesville,  over  the  cen- 
ter 01  Rock  River,  as  the  same  flowed  in  its 
natural  state.  Baid  building  is  40  feet  in 
width,  and  Is  supported  by  large  stone  pien 
resting  on  the  bed  of  said  river,  and  which  have 
so  obstrucled  ils  flow  as  to  cause  a  large  sand- 
bar to  form  in  said  river,  near  to  and  on  tbft 
down-stream  side  of  the  building.  Within  th» 
period  of  three  years  last  past,  the  defendant, 
Edwin  P.  Carpenter,  erected  a  building  south 
of  and  adjoining  the  southerly  side  of  said 
bridge  at  or  near  Its  easterly  end,  40  feet  in 
widib,  fronting  on  said  bridce,  and  extending 
Boulherly  over  said  river  a  dislance  of  lOOfect, 
and  supported  by  numerous  piles  driven  into 
the  bed  of  said  river,  the  most  westerly  of 
which  being  in  the  channel  of  said  river  in  or 
near  the  deepest  water  in  the  same,  leaving  » 
vacant  space  about  87  feet  in  width  between 
the  westerly  aide  of  said  building  so  erected  by 

It  Is  not  the  duty  of  a  person  eicavattng  on  til* 
own  land  to  support  the  buildings  of  adjolnlay 
owners.  Aston  v.  Nolan,  fiS  Col.  aS;  MoMlUen  v. 
Wait.  2T  Ohio  BI.  308. 

A  olty  was  held  not  liable  for  an  Injury  to  prop>- 
erty,  caused  by  an  ezoaration  of  tbe  street,  mado- 
with  a  view  to  Ita  Improvement.  Uumea  v.  Knox- 
villa,  I  Humph.  108. 

So  a  city  was  held  not  liable  for  Injury  to  * 
storehouse  In  oonsoquenoe  of  a  change  of  grade  la 
the  street,  made  lu  a  prudent  and  sUllful  manner. 
Creal  v.  Keokuk,  IQ.  Qreene.  11. 

A  party  who  la  about  to  endanger  the  building 
of  his  neighbor  b;  a  reasonable  Improvement  on 
hit  land  Is  bound  to  give  his  neighbor  proper  notloe 
tbei«of,  and  to  use  ordinary  skill  In  oonduotiug 
the  same,  and  It  Is  the  duty  of  the  latter  bi  shorv 
or  prop  up  bis  building  so  as  to  render  It  secure  la 
tbe  meantime.    Bhafer  v.  Wilson.  M  Md.  281. 

Right  to  USB  and  Improve  one's  own  property. 
See  note  to  Hoellering  v.  Bvnns  (Ind.)  e  L.  K.  A.  MSl 
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the  defead^iit  and  the  easterly  side  of  gaid  Mr- 
-era  boilding.  The  defeodajil  thrcntens  thathe 
vill,  without  the  percoission  of  or  an  order 
from  the  common  couQL-il  of  said  citj,  drive 
numerous  piles  lolo  the  bed  oF  said  river,  and 
■ereia  ihereon  a  buildine  south  of  and  adjoin- 
lug  the  souCberly  side  of  said  Milivaukee  Street 
Bridge,  aad  extending  from  said  buildiog  so 
heretofore  erected  b;  liim,  to  said  Mjer?  build- 
ing, and  having  a  frontage  of  80  feet  or  more 
OD  said  bridge,  and  extending  over  and  doiTD 
said  river  for  a  dlalnijce  of  about  100  feet,  and 
-commenced  the  driving  of  piles  in  (he  bed  of 
aaid  riverforsuch  purpose.  The  consequences 
of  permitting  the  defendant  to  so  erect  said 
building,  as  affecting  the  inleiesls  of  the  City 
of  Janesville,  will  be  that  olhera  will  K>on 
-erect  buildings  fronting  on  said  bridges,  and 
supported  In  like  manner,  until  the  whole 
space  over  said  river,  on  both  sides  of  said 
bridges,  is  occupied  by  similar  buildings  f^on^ 
ing  on  said  bridges,  and  extending  up  and 
-down  said  river  a  distance  of  about  100  feet 
from  the  sides  of  said  bridges;  snd  by  reason 
thereof  the  flow  of  the  water  in  said  river  will 
be  further  permanently  obstructed,  and  the  in- 
leresls  of  Baid  City  and  its  inbabilanls  gre&lly 
prejudiced  and  injured  by  obstruction  to  the 
cirrulatjon  of  air,  and  in  respect  to  ihe  dangers 
-of  fire  and  flood,  and  to  the  public  health, "and 
«B  respects  equality  In  the  matter  of  taxatioD 
end  Bssessmenla  and  the  benefits  thereof,  and 
that  said  building  will  be  in  vioktiou  of  an  or- 
-dinancB  of  said  City  against  erecting  any  build- 
ings in  said  river.  As  affecting  the  interests 
-oi  the  other  plaintiff,  the  Janesville  Cotton- 
Mills,  it  is  alleged  tbat  the  erection  of  said 
buildinc  will  cause  the  waters  of  said  river  lo 
set  tiacK  "ta  some  extent"  at  the  place  where 
the  water  used  by  said  JaneBville  Cotton-Mills 
is  discharged  Into  said  river. 

In  Ibe  affldaril  of  Edwaiti  Ruger,  s  Civil 
engineer,  in  support  of  tbe  complaint,  it  Is 
stated  that  said  building  would,  to  some  ex- 
tent, cause  the  water  to  set  back  losuch  place, 
and  in  bis  affidavit  procured  by  the  defendant 
it  Is  stated  that  said  building  would  cause  the 
wat«r  to  set  back  on  the  wat^r-wheels  of  said 
Janesville  Cotton  Mills  "to  some  extent,  but 
to  what  extent  be  could  not  then  say,  but  it 
would  be  slight."  It  is  alleged,  also,  that  the 
Janesville  Cotton-Mills  is  a  taxpayer  of  said 
City  and  a  corporation,  and  that  Rock  River 
is  a  public  biglinay,  and  baa  been  returned  as 
navigable,  end  has  been  meandered,  and  for  a 
^eat  many  years  a  dam  across  said  river, 
about  TO  roda  above  said  bridge,  has  existed 
by  lawful  sutbnKty,  and  that  a  considerable 
number  of  mills  and  factories  have  received 
their  water-power  therefrom,  and  among  them 
tbe  Jsnesville  Colton-Mills.  The  complaint 
•hows  also  that,  by  tbe  foundation  of  buildings 
«nd  tbe  building  up  within  tbe  natural  mar- 
gins of  the  river  on  the  northerly  side  of  the 
bridge,  tbe  width  of  the  river  has  already  been 
-diminished  one  third,  and  the  waters  have  been 
set  back  ts  far  as  the  dam,  and  that  said  Mil- 
waukee Street  Bridge  and  Court  Street  Bridge 
have  obstructed  the  flow  of  tbe  river  to  a  con- 
siderable extent,  and  tbat  the  abutments  and 
piling  thereof  in  tbe  bed  of  the  river,  and  the 
fllllDg  in  of  earth  and  other  malerials,  and 
placing  tbe  foundations,  walls  and  piers  for 
<L.R.A. 


Ihe  support  of  buildings,  and  the  throwing  In 
of  ashes  end  other  materials  in  tbe  bed  oi  tha 
river,  have  greatly  obstructed  the  river  between 
said  bridges  and  other  localities,  and  that  there 
is  danger  ihst  oiher  buildings  and  obstructions 
will  be  placed  in  the  river  by  the  example  at 
tbe  defendant. 

These  are  substantially  tbe  maierial  all^a- 
tlons  of  the  complaint  on  which  tbe  circuit 
court  granted  a  temporary  Injunction  against 
the  erection  of  said  building.  The  defendant, 
after  answering  aald  complaint,  moved  lliat 
tbe  said  injunction  be  dissolved.  The  motion 
was  beard  upon  tbe  pleadings  and  one  affidavit 
presented  by  the  defendant,  and  seven  affida- 
vits presented  by  tbe  plaintiffs,  and  denied. 
From  the  order  denying  said  motion  this  ap- 
peal is  taken.  The  answer  denies  all  of  the 
speculative  and  predicted  consequences  which 
the  complaint  alleges  will  follow  the  erection 
of  said  building,  and  the  scttinB:  back  of  the 
water  to  any  extent,  and  the  effect  as  Co  Ihe 
public  health  snd  danger  from  fire  or  flood, 
and  the  consequences  ot  bis  pernicious  exam- 
ple, and  tbat  the  river  is  navigable  in  fact,  and 
that  the  bridges  are  old  and  dilapidated,  and 
will  soon  be  replsced  by  iron  ones,  and  some 
other  immaterial  allecalions  end  the  other  al- 
legations are  admitted.  Tbe  answer  Ibvn  al- 
leges as  follows:  The  Rock  River  throughout 
its  whole  length  is  Crossed  and  obstructed  by 
dams,  bridges  and  buildings  and  other  siruc- 
tuTca,  and  within  the  City  there  have  been 
maintained  six  bridgea  resting  upon  piers  and 
piles,  four  of  which  were  construct^  by  the 
City  wilbin  tbe  space  of  a  mile  and  a  half,  and 
two  of  them  within  the  space  of  40  roda.  Tbe 
lower  bridge  is  known  as  "Court  Street 
Bridge,''  and  is  about  40  rods  below  the  pro- 
pnsed  building,  and  its  abutments  and  ap- 
proacbea  nre  built  within  the  river,  and  dimin- 
ish its  width  so  tbat  it  is  20  feet  narrower  at 
that  place  than  where  tbe  defendant's  proposed 
building  will  be,  and  three  of  said  bridges  are 
between  two  dams  across  tbe  river.  Tbe  lower 
dam  obstructs  the  Sow  of  the  river  so  that  it  is 
virtually  a  mill-pond  between  tbe  dams,  snd 
the  wHter  is  raised  upwards  ot  two  feet  when 
it  seta  back  to  the  upper  dam,  and  the  propoaed 
building  Is  between  these  dama.  There  are 
numerous  buildings  and  structures  along  the 
bank  of  the  river  resting;  upon  piles  driven  in 
tbe  bed  of  the  river,  among  which  are  certain 
buildings  oF  tfaeplatntiff,  the  Jaoesville  Collon- 
Mills,  and  of  other  mill  owners,  and  there  is  a 
large  sand-bsr  six  feet  above  the  bed  of  the 
river,  between  the  Cotton-Mills  and  the  pro- 
posed building.  The  proposed  bnihling  will 
be  constnicled  on  piles  driven  ipto  the  bed  of 
tbe  river  in  line  with  the  piles  of  the  said  Mil- 
waukee Street  Bridge,  and  the  buildio"  Itself 
will  be  above  the  river.  The  piles  under  tl>« 
said  bridge  are  driven  at  an  angle  to  tbe  cur- 
rent of  tbe  river,  and,  It  piles  could  obstruct 
the  current  (which  ia  denied),  such  a  network 
of  piles  would  do  so.  Thedefendantacquired 
his  title  In  fee  to  the  bed  of  tbe  river  where  he 
proposes  to  build  from  the  nparian  owner  of 
tbe  lot.  one  Thomas  Lappin.  Tbe  defendant 
pleads  In  abatement  that  several  causes  of  ac- 
tion are  improperly  united  In  'lie  same  action. 

1'he  affidavits  in  support  of  tbe  complaint 
cannot,  of  course,  go  furtbur  than  th«  com- 
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Atatnt  {□  Rtating  the.canne  ol  aclfon,  and  there- 
Tore  need  not  Especially  referred  lo.  Theaf- 
flnDt  Edward  Buger  made  afSdavlts  od  behalf 

-of  both  parties  aa  to  the  extent  to  wliich  the 
weten  of  the  river  would  be  set  back  below 
the  wheels  of  the  Jaoesville  Cottoo-MillB,  and 
be  leaves  the  qiieatloD  with  tbe  qualiflcalion 
Ibat  It  would  be  sl^Kbt,  and  tbe  ezteot  of  ft  he 

«ould  not  stale.  The  learned  counsel  of  the 
appellant  contends  that  the  compkiot  does  not 

«how  that  tbe  proposed  buildlog  will  injure  lo 
any  extent  either  the  Cltj  of  Janenville  or  the 

■Janpsville  Colton-Mllla.  The  coudilion  of  the 
fl  and  obstructions,  other  than 


to  slate  tbe  extent,  if  any,  that  the  proposed 
biiildlDg  would  contribute,  by  eiample  or 
-otbcrwise,  lo  produce  tbe  coDsequences,  which, 
If  tbey  exist  at  all,  must  have  already  been  pro- 
■ductd  to  their  fullest  extent  by  other  far  more 
.adequate  causes.  How  can  it  be  said  that  the 
proposed  bulldiog,  standing  on  piles  driven  in 
the  river,  could,  even  by  example,  affect  the 
general  health,  cause  firea  and  freabeta,  ob- 
-struct  the  circulation  of  the  air,  affect  the 
-equality  of  taxation  and  aascasments,  or  the 
gcnernl  welfare,  when,  if  any  such  conscquen- 
tes  could  be  appreciably  produced  by  it,  tbey 
t  bare  aiieady  been  overwhelmingly  pro- 


■other  constructions.  And  precisely 
Injury  to  the  water-power  of  the  Janesrtlie 
Colton-Mills,  as  to  which  one  of  (he  most  com- 
petent civil  engineers  of  the  State  wns  unable 
to  say  to  what  extent  it  Injured  it.  If  at  all,  and 
<]id  state  that  It  muBtbesbj^bt.  It  would  seem 
that  if  such  a  comparatively  slight  cause  would 
produce  any  effect  whatever,  such  far  greater 
«bsiriiciionB  In  the  river,  which  have  existed 
for  a  long  time,  must  have  produced  all  such 
.consequences  to  a  most  astounding  and  alarm- 
ing extent,  and  the  City  must  have  suffered  in 
Its  health,  and  by  polluied  atmosphere,  by  un- 
«qiiBl  taxation  and  by  fires  and  floods,  to  an 
extent  that  would  have  rendered  It  uninbabit- 
alite,  and  the  wsier-power  of  tbe  Janesville 
Cotton-Mills  would  have  been  destroyed.  These 
consequences  would  have  been  facts  susceptible 
of  proof,  and  yet  tbe  complaint  fails  to  show 
the  existence  of  any  such  terrible  consequences. 
What  effect,  if  any.  tbia  proposed  building  by 
its  example  may  have  in  any  such  direcl!~~  ~~ 
as  to  injuro  any  orivale  or  public  inter 
left  to  raer*  prediction  and  conjecture.  Tbe 
action  does  not  Involve  any  question  of  obstruc- 
tion or  injun  to  navigation,  or  of  injury  to 
any  public  nght.  Mnny  of  the  consequences 
to  the  City,  predicted,  would  follow  as  well  the 
erection  of  said  building  outride  of  tbe  river. 
Tbe  complaint  does  not  show  that  tbe  proposed 
building  would  be  a  private  or  a  public  t" 
Mnce.  The  action  Is  based  upon  tbe  atlcgati 
«(  anticipated  injury  to  tbe  respective  plaintiffs, 
which  ought  to  be  prevented  by  an  injunction. 
It  is  a  private,  and  not  a  public,  action.  I  have 
ctated  the  ctse  more  fully,  lh;it  we  may  under- 
stand  what  is  Involved  In  it  and  what  is  not. 

In  respect  to  injury  to  any  interest  that  the 
Citv  repreaeote,  the  complHint  is  very  obscure 
and  dpfecttve^  It  Unot  alleged  that  tbe  pablir 
will  suffer  by  this  one  building  at  all,  but  by  i 
«  L.  R.  A. 


of  buildings  which  somebody  might  erect 
in  following  the  example  of  the  defendant, 
--■'  JO,  also,  as  to  danger  from  lire  and  flood, 
will  arise  only  from  "similar  building, 
fronting  on  the  briaees,  and  supported  in  like 
manner,  and  extending  up  and  down  the  river 
from  tbe  sides  of  aaid  biidees  until  the  whole 
space  over  said  river  on  both  sides  of  said 
^-idi^  is  occupied."  It  Is  on)y  when  such 
nilar  building  erected  by  others  fill  that 
whole  space  that  it  is  claimed  In  the  complaint 
^'dangers  by  Are  and  fiood,  and  to  tbe  puhlic 
health,  and  as  respects  equality  in  tbe  matter  of 
taiQlinn,  and  the  beneota  thereof,"  will  even 
arise  or  occur.  The  only  injury  to  these  in- 
terests that  is  alle^red  is  from  what  somebody 
else  may  do  in  the  future,  through  the  influence 
of  the  defendant's  example,  and  that  is  a  mere 
prediction  or  conjecture.  It  Is  not  shown  how 
or  in  what  maauer  such  injur;  could  occur. 
This  Is  a  most  remarkable  case,  and  there  has 
never  been  anjtliing  like  it.  It  is  not  charged 
that  the  propcoed  building  will  in  itself  do  any 
harm  in  any  respect  whatever,  or  that  tbe  de- 
fendant has  not  the  right  to  build  it  where  he 
proposes  to  build  it,  but  that  it  may  possibly 
be  followed  as  an  example  by  others  in  build- 
ing buildings  which  may  possibly  do  harm.  It 
would  be  a  new  case  where  one  had  actually 
done  somctldng  in  itself  right  and  harmless, 
and  he  should  be  sued,  because  others  had  done 
something  wrong  and  injurious  by  following 
his  example,  and  It  would  be  a  strange  case  to 
enjoin  one  from  doing  something  right  sod 
harmless  in  itself,  because  others  may  possibly 
do  something  wrong  and  injurious  by  follow- 
ing his  example;  and  yet  the  latter  is  the  pres- 
et case.  A  mere  example  is  not  actionable, 
iicb  is  the  action  in  favor  of  the  City. 
Ttiat  in  favor  of  the  Janesville  Cotton-Mitli 
not  based  on  any  real  injury  to  its  water- 
^3wer.  The  charpre  ia  "that  the  erection  of 
such  proposed  buildings  by  the  said  defendant 
at  tbe  place  and  in  the  manner  aforesaid  would 
cause  the  water  of  said  river  to  rise  and  set 
back  to  some  extent  at  the  place  where  the 
water  uaed  by  the  said  Janesville  Cotton-Mills, 
to  operate  Its  aaid  mill,  la  discharged  Into  the 
river."  It  would  cause  tbe  water  to  set  back 
at  tbat  place  to  some  extent.  Whet  harm  will 
it  doT  Will  it  retard  the  action  of  the  watcr- 
wheelT  Will  it  lessen  the  head  or  fall  of  the 
waler-powerT  If  it  would  do  either.  It  would 
have  been  easy  to  say  so.  It  depends  upon 
how  high  or  low  the  wheels  are  set.  It  Is  not 
even  infercntially  staled  that  it  would  be  any 
injury  at  all  to  the  Janesville  Cotton-Mills. 
How  much  will  it  raise  or  set  back  tbe  water 
at  thut  placet  "To  some  extent."  The  very 
least  extent  possible  is  some  extent.  The  mil- 
lionth part  of  an  inch  Is  some  extent.  The 
very  smallest  extent  susceptible  of  measure- 
ment is  aome  extent.  It  seems  probable  that 
this  expression  in  the  complaint  was  furnished 
by  Edward  Rii^er,  the  civil  engineer  who  made 
tlie  affidavit  in  ita  support,  and  used  the  same 
language,  and  who  in  another  atfldevit  quali- 
fied it  by  saying,  "to  what  extent  he  could  not 
state,  but  It  would  be  slight."  The  word 
"slight,"  according  lo  Webster,  means  "incon- 
siderable, unimportant."  If  any  injury  lo  the 
waierpower could beinterred  from  tiiis allega- 
tion, it  would  be  too  slight  for  legal  cognizance. 
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ton-Millg.  Should  a  court  of  chancer?  eo- 
join  (he  defendant  from  erecting  his  hullding 
on  bia  onn  land,  on  euch  an  nllegatlon  bb  this* 
We  think  the  learned  counsel  of^tbe  appellant 
is  r!f[ht  in  cisimint;  that  tbe  complaint  does  not 
charge  facts  sufficient  to  stale  any  cause  of  ac- 
tion ktionn  to  the  general  laws  of  the  land 
and  the  practice  of  courts  in  favor  oF  either 
plaiuliffs.  But,  even  if  the  complaint  suH- 
liciently  charged  that  the  consequences  pre 
dieted  would  be  produced  by  the  proposed  build- 
ing, the  City  of  Janesville  ha»  no  siicb  corpo- 
rate interest  in  llieni  as  nould  authorize  it  to 
maintain  such  an  action.  Milaavkee  v.  Mil- 
waukee A  B.  B.  Oo.  7  Wis.  85;  tih^gan  v. 
SftOtojigan  it  F.  du  L.  R.  Co.  21  Wis.  60S. 

But  it  is  sufficient  that  no  wrong,  iojury  or 
daraage  is  charged.  By  (he  extended  jurisdic- 
tion 01  the  court  in  etguity,  by  chapter  IftO  of 
the  Laws  of  1U63  amending  section  31B0,  Re?. 
Stat.,  there  must  be  some  special  injury  or 
necessity  to  protect  tbe  rights  of  some  person, 
to  grant  an  in  junction.  Asaprivate  nuisance 
or  a  public  nuisance,  by  which  some  private 
person  bas  suffered  some  special  and  peculiar 
injury,  there  must  be  malerial  annoyance,  in- 
convenience, discomfort  or  hurt,  and  tbe  vio- 
lation of  another's  rights  in  an  essential  degree. 
Wood,  NulB.  1-4, 

The  law  gives  ptolectiou  only  against  sub- 
stantial injury,  and  Ibe  injury  must  be  tangi- 
ble, or  the  comfort,  enjoyment  or  ose  must  be 
materially  impaired.  Stadia  v.  Ori^n,  61 
Wis.  BOO;  Fennoyer  v.  AIIsti,  SB  Wis.  502,  aod 
many  other  coses  In  this  court. 

It  is  a  maxim  of  (be  law  Ibat  wrong  without 
damage  or  damage  without  wrong  does  not 
coaBliIut«  a  cause  of  private  action.  It  Is 
charged  that  this  building  will  be  in  violation 
of  an  ordinance  of  said  City.     That  would  not 

S've  a  cause  of  action  fnr  an  injunction,  even 
tbe  ordinance  BO  provided.  Wauponv.Moore, 
84  Wis.  460. 

Tbe  argument  of  th«  learned  counsel  of  Ibe 
respondents,  and  the  authorities  cited  on  the 
question  whether  the  proposed  building  will 
obstruct  the  navigation  of  tbe  river,  are  imper. 
(inent  to  tbe  case.  There  Is  nothing  in  tbe 
case  that  Involves  any  auch  question  in  the  re- 
motest degree.  Within  any  pounds  or  reasons 
known  to  tbe  well-settled  pnnciples  and  prac- 
tice of  equity  jurisprodence,  the  complaint  states 
no  case  for  an  injunction,  or  for  any  other  pur- 
pose. The  action  la  not  based  on  any  statute 
wbich  gives  a  right  of  action  in  such  a  case. 
But  Ibe  learned  counsel  of  the  respondent  cites 
chapter  428,  I^wa  ISST,  in  support  of  the  ac- 
tion. This  Statute  is,  if  pnssible,  more  marvel- 
ous than  the  complaint.  The  enactment  of  the 
Statute  was  obviously  obtained  to  crea'o  just 
such  a  right  of  action,  and  it  is  a  Ultle  singular 
that  it  ia  not  referred  to  in  the  complaint  as  tbe 
foundation  of  this  action,  aa  the  action  can 
stand  on  nothing  else,  and  this  Statute  most 
clesrly  sanctions  It,  excepting  as  to  the  City 
of  Janesville  as  plaiatiS.  The  first  section  is 
as  follows;  "It  shall  be  unlawful  andprMump- 
titel}/  injurious  and  dangerous  to  persons  and 
properly  lo  drive  piles,  build  piers,  cribs  or 
orolherstructures,  .  ,  ,  in  liock  Biver,  utf^in 
tht  limitt  t^  iH  Otmnty  of  Boek;  and  the  do- 
8  L.  R.  A. 
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ing  of  any  such  act  ihall  he  fnjoined  at  (he  suit 
of  any  rdidtnt  fax-payer  without  proof  tbax  nwy 
iiljars  or  danger  ha*  6een  or  will  be  caused  by 
reason  of  such  act."  (The  italics  are  not  in 
tbe  Act,  and  are  used  to  save  comment.)  Sec- 
tion 2  is  especially  appropriate  to  tbls  action, 
and  ia  as  follows:  "The  doin^  of  aoy  «ufA 
ael  nAall  aUobe  e7i]'iii'n«if  atthesuit  of  any  owner 
or  lessee  of  tbe  right  to  use  water  of  said  river 
to  operate  any  mill  or  factory  wit/tin  taxi 
coanl]/,  without  proof  of  any  further  fact  than 
that  such  act  will  cause  the  water  of  said 
river  to  rise  or  set  back,  to  tome  extent,  at  Uio 
pluce  where  the  water  used  to  operate  sucl) 
mill  or  factory  is  discharged  into  said  river," 
The  complaint  copies  this  lost  part  as  tbe  only 
grievjince  of  the  plaintiff,  the  Janesville  Cot 
ton-Mills.  Thelnslsec-tioD  ia  unimportant.  It 
excepts  the  building  of  railway  and  highway 
bridge.1,  and  the  repair  and  reconstruction  of 
mill  d;im9  across  the  river,  and  a  pending  suit 
of  the  Janesville  Cotton-Mills  und  others  iigninst 
Edwin  F.  Carpenter,  probably  of  subject  mat 
ler  Ibe  same  as  or  similar  to  that  of  this  action. 
The  learned  counsel  of  tbe  apjiellant  con- 
tends Ibnt  (bia  Act  is  uncoustltulionul,  and 
therefore  void.  The  Leeialature  would  have 
saved  lime  and  expense  if  it  bad  issued  the  In- 
junction in  the  case  for  which  tbe  Act  was 
made.  This  Is  the  first  time  that  aoy  legu;la- 
ture  of  any  enlightened  country  ever  attempted 
to  create  an  action  without  any  cnuseof  action; 
lo  authorize  a  complaint  to  be  mnde  lo  a  court 
when  there  is  nothing  lo  complain  of;  to  com^ 
pel  the  courts  to  enjoin  the  lawful  use  and  en- 
joyment of  one's  own  properly  "without  proof 
that  any  Injury  or  danger  hns  been  or  will  be 
caused  oy  rciuon  of  such  act;"  to  create  a  causa 
of  action  without  wrong,  injury  or  damage;  to 
authorize  an  action  to  he  brought  by  a  person 
without  any  interest  in  the  subject  matter,  or 

Srivity  with  the  defendant,  of  contract,  estate, 
uty,  obligation  or  liability,  if  be  is  only  a 
resident  tax-payer,  and  to  exclude  all  others 
who  have  any  interest  or  privity  in  the  subject 
matter,  and  are  presumptively  injured  in  per- 
son or  property;  to  make  tbat  act  unlawful  and 
actionable  In  one  county  and  as  to  one  river 
that  is  lawful  in  all  other  counties  and  as  lo  all 
other  rivers,  under  precisely  the  same  circum- 
stances, or  to  adjudicate  and  decide  the  case, 
and  then  order  and  compel  the  court  to  ew- 
cute  its  judgment  by  issuing  an  Injunction. 
These  are  some  of  the  strange  and  novel  pro- 
visions of  this  Blatute.  Thai  Thomas  Lappin, 
tbe  owner  in  fee  of  this  grouod,  has  tbe  right 
to  use  aod  enjoy  it  to  the  center  of  the  river  ia 
any  manner  not  Injurious  to  others  and  subject 
to  the  public  right  of  navigation,  has  been  too 
often  (feclded  by  this  court  and  Other  courts  t» 
be  questioned.  As  a  riparian  owner  of  the 
land  adjacent  to  the  water,  he  owns  the  bed  of 
the  liver  veque  ad  filum  aqua,  subject  to  tba 
public  easement.  If  it  be  navigable  In  fact,  and 
with  due  regard  to  tbe  rights  of  otber  rlpariaa 
proprietors.  He  may  construct  docks,  land- 
ing places,  piers  and  wharves  out  to  navigalil* 
waters,  if  the  river  is  navigable  in  fact,  and  ir 
It  is  not  M  navigable  he  may  construct  aoy- 
tbing  be  pleases  to  the  thread  of  tbe  stream, 
unless  it  injures  some  other  riparian  proprietor, 
or  those  having  the  superior  right  to  use  the- 
waters  for  hydraulic  purposes.     Jonen,  PU- 
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JV.  W.  H.  Co.  ^  Wis.  ai4;  (John  v.  Wavtav 
Boom  Co.  47  Wis.  814;  Stetent  Point  Boom  O. 
T.  Reilly,  46  Wi&  287;  UaeeiUne  y.  Caie,  4S 
Wig.  S91. 

Subject  to  ibefle  restrictions,  lie  bu  the  r!f;bt 
to  use  Ills  lnDcl  under  water  the  same  bb  above 
waler.  It  is  his  private  property  under  the 
protection  of  the  CoiutitiittoD,  and  it  caoaot  be 
talien,  or  its  ralue  lesseQed  or  impairnl,  even 
for  public  use,  "without  compensation"  or 
"nlthoutdue  proceagot  law."  and  it  cennotbe 
taken  at  all  for  anyone's  priTste  use. 

1.  Tbis  Statute  tnakea  it  uniawful  for  the 
defendant  wbo  owns  this  ground,  and  boa  the 
right  to  UM  It  UDder  said  Lappin,  to  drive  piles 
Into  it  anywhere  within  the  nver  for  any  pur- 
pose^ It  prevents  the  lawful  use  of  his  prop- 
erly. It  takes  it  away  from  bim  without  com- 
pensBlion  or  due  process  of  law,  and  denies  ttie 
defendant  "the  einial  pioteclioc  of  tbe  laws." 
It  is  therefore  in  direct  violation  of  articles  G 
and  14  of  the  Aniendments  of  the  Conatilulion 
of  the  United  States,  and  ot  section  18  of  arti- 
cle 1  of  the  Btate  Constitution,  and  is  Ifaererore 
void.  It  lakes  his  property  away  from  bim, 
and  leaves  bim  no  remedy  whstever  by  which 
be  can  regain  it  or  obtain  redress.  It  Is  there- 
fore in  (Moflict  with  seclion  S  of  aTtlcie  1  of  tbe 
State  Constitution,  which  "entitles  him  to  a 
certain  remedy  in  tbe  laws  for  all  injuries  or 
wrongs  which  he  may  receive  in  bIB  person, 
properly  or  character.  Any  restriction  or  in- 
terruption of  the  common  and  necessary  use  of 
property  that  destroys  its  value,  or  strips  It  of 
itsatlributes.  or  to  say  that  tbe  owner  shall  not 
use  bis  property  as  he  pleases,  takes  it  in  viola- 
tion of  the  Constitution.     Pumpdly  v.  Oreen 
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89  N.  J.  L.  128. 
S.  Tbe   Legislature   usurped   the   Judicial 

Kwer  of  tbe  courts  by  the  enactment  of  this 
itule.  It  adjudicates  an  act  unlawful  and 
presumptively  injurious  and  dangerous,  which 
i<  not  and  cannot  Ik  made  to  tie  so  without  a 
violation  of  tbe  constitutional  rights  of  tbe  de- 
fendant, and  imperatively  commands  the  court 
to  enjoin  ft  without  proof  that  any  injury  or 
danger  has  been  ax  wilt  be  caused  by  it.  Jt 
reverses  very  many  decisions  of  this  court,  on 
tbe  very  questions  involved  in  it,  and  which 
bave  the  effect  of  a  judicial  determination  of 
the  defendant's  rights  of  property.  It  violates 
seclion  3  of  article  7  of  tbe  Slate  Constitution, 
which  provides  that  Ibe  judicial  power  of  the 
State,  both  as  to  matters  of  law  and  equity, 
•ball  be  vested  in  the  various  courts.  It  lakes 
«way  the  jurisdiction  of  the  courts  to  inquire 
Into  the  facis  and  determine  the  necessity  and 
propriety  of  granting  or  refusine  an  injunction 
In  snch  a  case,  according  to  the  established 
rulea  of  a  couK  of  equity.  Enin^t  App,  16 
Pa.  266. 

It  is  said  in  that  case  "that  Is  not  tegisla- 
tton  which  adjudicates  in  a  particular  case, 
prescribes  Ibe  rule,  contrary  to  the  general 
law,  and  orders  It  to  be  enforced.  Such  power 
8L.R.A, 


assimilates  itself  more  closely  to  despotic  rule 
than  to  any  other  attribute  of  government." 

8.  This  Statute  is  discriminating  and  clast 
legislation,  in  violation  of  the  spirit  of  our 
Constitution,  and  contrary  to  tbe  principles  of 
civil  liberty  and  natural  justice.  It  gives  to  a 
certain  class  of  citizong  privileges  and  advan- 
tages which  are  denied  to  all  others  in  the  State 
under  like  circumstances,  and  subjects  one 
class  to  losses,  damages,  suits-  or  actions  from 
which  ell  others,  under  like  circumstance,  are 
exempted.    Usl^en  v.  Jama,  11  Alaffl.  89ii. 

Its  operation  is  restricted  end  partial  to  that 
part  of  Bock  River  wilhin  the  County  of  Rock, 
while  said  river  elsewhere  and  all  other  rivere 
are  excluded.  It  gives  the  right  of  action  ia 
the  reaideu  t  taxpayers  of  said  county  while  all 
others  are  excluded  from  the  exercise  of  such 
right,  whatever  interest  they  may  have  In  tbe 
subject  matter  of  the  action.  Itgives  the  right 
«f  action  W  the  owners  or  lesaees  of  tbe  right 
to  use  the  water  of  said  river  to  operate  any 
mill  or  factory  within  said  county, and  e^cludea 
nil  otherowneTsorlesseesof  such  water  powers, 
by  means  of  said  river,  elsewhere.  It  gives  to 
such  favored  classes  the  stupendous  advantage 
and  exceptional  privilege  of  maiotaining  such 
actions  without  proof  that  any  injury  or  danger 
has  been  or  will  be  caused  by  reason  of  such 
act.  It  would  be  ditBcult,  if  not  impossible,  to 
crowd  into  so  short  a  statute  any  more  or  greater 
violations  of  that  principle,  so  casenliB  to  a 
tree  government,  of  "equal,  general  and  stand- 
ing taws."  For  these  reasons  this  Statute  ia 
unconslilutlonal  and  void.  It  Is  not,  perhaps, 
a  violation  of  any  special  clause  of  the  Consti- 
tution in  these  respects,  bat  it  is  a  violation  of 
its  essential  spirit,  purpose  and  Intent,  andcon- 
trsiT  lo  public  justice.  BuU  v.  Conroe,  IS 
Wla.  284;  Durket  t.  JarutviUe,  28  Wis.  4M, 
and  cases  cited  In  tbe  opinion. 

In  this  connection  I  cannot  forbear  quoting 
the  language  of  Mr.  JutUee  Chase  in  Calder  v. 
RuU,  8  U.  8.  8  Ball.  887,  888  [1  L.  ed.  648, 
619]:  "I  cannot  subscribe  to  tbe  omnipotence 
of  a  State  Legislature,  or  that  it  is  absolute  and 
without  control,  although  Its  authority  should 


tain  vital  principles  In  our  free  republican  gov- 
ernment which  will  determine  and  overrule 
en  apparent  and  flagrant  abuse  of  legislative 
power, — as  to  authorize  manifest  injustice  by 
positive  law,  or  to  take  away  that  security  of 
personal  liberty  or  private  property  for  the  pro- 
tection whereof  tbe  government  waa  eetab- 
l^hed.  Au  Act  of  the  Legislature  (for  I  can- 
not call  It  a  law),  contrary  to  tbe  great  first 
principles  of  the  social  compact,  cannot  bo 
considered   a  rightful  exercise  of   legislative 

This  language  Is  quoted  In  the  above  case  of 
Durket  v.  JananiUe,  but  it  wilt  bear  repealing 
here,  ol  more  apt  and  appropriate  than  in  that 
case.  It  has  been  suggested  that  Ibis  Statute 
was  procured  for  this  case  and  perhaps  like  cases 
in  the  City  of  Janesville,  as  iF,  when  the  courts 
deny  an  Injunction,  tbe  Legislature  la  made  to 
intervene  and  enact  that  an  injunction  shall  be 
granted,  and  that,  too,  without  proof  ot  tn- 
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Jury  or  dauber.  H  la  hard  Id  bellere  that  any- 
one would  procure  tbe  passage  of  Bucb  an  Act 
or  any  Act  of  tbe  LegiBlature  U>  circamvent 
•ad  oreitule  the  courts  In  casei  which  have 
failed  for  want  of  any  proof  of  Injury.  Thia 
Act  is  Houpbt  to  be  suBtalned  aa  a  proper  eser- 
else  of  ihe  police  power  of  the  State.  The  Act 
Itself  mabes  no  such  claim,  and  hai  not  the  re- 
inoteaC  reference  to  any  snch  object  orpurpoae. 
It  ia  Eiifflcient  to  say  that  auch  bd  objectionable 
statute  cannot  be  Buatained  by  the  exercise  of 
any  power  inherent  in  or  conferred  upon  tbe 
Legislature.  The  complaint  ata'tea  no  cause  of 
action,  and  therefore  the  circuit  court  ought  to 
have  austained  the  motion  to  diasolTe  the  in- 
jauctioD. 

T/ie  order  ef  the  OireuitOimrt  it  rtTiened.MiA 
tbe  cause  remended.  with  direction  lo  dis^otve 
the  ioJuDClioD,  and  for  further  proceedinga. 


Mary  V.  DUDLEY,  BetpU. 

V. 

Elizabeth  H.  DUDLEY,  Appt. 

U...Wia.....) 

1.   A  widow's  home>taa4l  rl^t  m  properly 

of  bei  deoeased  hiutand  prevenuthe  selain  o(aa 
heir,  and  thereFore  eidudea  an;  dowar  rtfrbt  of 
bla  widow  therein  upon  his  de&tb  durluc  the  oon. 
tlnuanae  of  Ihe  bomestead  rl^ht. 

S.  A  coBTe7»DceBi&dejtutbefSsr*akR«>- 
ria^e  In  fraud  of  tlie  wife's  rlghta  can  be  set 
aside  by  her  only  to  the  extent  of  her  dower. 

B<  The  mere  Collar*  of  a  srantor  to  Inton 
blslDtended  wife  of  a  conveyance  by  him  lust  be- 
fore mBrrlase  !s  not  of  Itaelf  lufflclent  to  molie ' 
fraudulent  aa  to  her, 

4<  A  eoaTeyance  to  the  frnuitor'B  moth- 
er, to  whom  tie  was  largely  lodebted,  to  carry 
out  the  wlaba  of  his  deoeased  father,  and  In  thi 
l>eUef  that  abe  needed  tbe  properly  much  loon 
than  be  did,  aJthouKhIt  was  uotmade  In  payment 
of  the  debt,  but  on  a  noniloal  ooDsldeiatlon  and 
without  the  knowledge  of  '  '    ' 


whom  he  toon  after  merrted,  la  Dot  fraudulaot  b» 
to  her. 

aprii  IS.  laxu 

APPEAL  by  defendant  from  a  Jadgment  of 
the  Circuit  Court  for  Dane  County  in  favot 
of  plaintiff  in  an  action  brought  lo  aet  aside  » 
conveyance  of  certain  real  estal«  nlieged  to 
have  been  made  in  fraud  of  plainlid's  rlghta. 


The  facts  are  fully  stated  in  the  opinion. 
JT'-urs.  Pi&nejr  ft  S»&borm.  with  Mtttr*. 
IdtFollette,  Siebeoker  ft  H»rper,  foe 

appellant: 

The  plaintiff  never  acquired  by  right  of  mar- 
riage any  right  of  dower,  eittier  Inchoate  or 
otherwise,  In  or  to  the  bomeslead.  The  eatat« 
which  descended  to  the  widow  wasa  life  estate,, 
a  freehold  estate  which  gave  her  the  Kisin. 

4  Kent,  Com.  "SO;  1  Washb.  Real  Prop.  87. 
88,  and  note  6,  846,  849,  850;  Co.  Lilt,  ^■^a;  1 
Greenl.  Cruise,  •103,  108,  pi.  2,  8,  7;  Rotrboem 
T,  VanVeehten.i'Demo.ilS-.Holbrookv.  Wight- 
man,  81  Hiun.  168;  Abbott  v.  Abbott,  97  Maaa. 
138;  KsrUy  v.  Eerley,  18  Allen,  386;  Broteninff- 
v.  Harrit.  69  Hi.  t'W. 

Charlea  L.  Dudley  having  "Deverbeea  a^Bett 
of  an  estate  of  inheritance'  In  tbe  bomeatead, 
faia  widow,  the  plsinclff,  could  not  have  anjr 
claim  for  dower  in  it. 

4  Kent,  Com,  *39,  and  nota;  IBisbop.  Mar^ 
ried  Women.  §a  278-277;  1  Scribner,  Dower, 
217,  BOS;  Ourando  V.  Zturando,  28  N,  Y,  881^ 
Bhad  V.  Blood,  33  Pick.  80;  Eldredge  t.  For- 
matal,  7  Mass.  Si^S;  J^ttk  v.  Botlman,  0  N.  H. 
340,479;  Arnold  y.  Arnold,  8  B.  Mon,  204;. 
Gardners.  art^ne,BR.  L  104;  OodU  v.  Phii- 
ipt,  12  Leigh,  248. 

A  conveyance  can  be  set  aside  only  for  cause* 
uffectiog  It  when  made,  aa  for  fniiia  then  com- 
mitlcd,  or  for  the  protection  of  rights  then  ex- 
isting. 

0\andUr  t.  ffollingmorth,  8  Del.  Oh.  99. 

Ghandltr  v.  Hollingiaortli,  lapra,  utterly 
overthrows  tbe  pretenae  that  the  plaiatiS, 
CharW  widow,  may  maint^n  thia  bill  an  thv 


tlOTm.—A.nttnia>tial  fraud  of  husband  or  telft:  n- 
Uef  In  upMv- 
A  husband  In  oon1«mp1atlon  of  marriage  may 
oommit  frauds  upon  the  rights  whlcb  on  the  mar- 
riage would  acoriie  to  the  Intended  wife,  from 
which  after  marrlageacourt  of  equity  wlUrolleve 
her,  as  It  would  relieve  the  hualjand  from  the  ante- 
nuptial fraud  of  Uie  wife.  Swalae  v.  Perloe,  fl 
Johns.  Ch.  48E,  1  H.  T.  Ch.  L.  od.  114S;  Kelly  v.  Ho- 
Orutfa.  TO  Ala.  TB,    See.  however,  Baker  v.  Chase,  ■ 

i]iii,4£a 

A  conveyance  upon  Ihe  ere  of  marriage,  to  tie  re- 
garded In  equity  as  a  fraud  upon  the  legal  rights  of 
the  Intended  wife,  and  cooBequeiitl}'  not  binding 
upon  her.  must  be  mode  without  her  oooseat  or 
knowleditra.  Murray  v.  Murray,  8  L.  K.  A.  SB,  11 
Kj.  L.  Kep.  S16:  Leach  v.  Duvall,  8  Bush,  SOI. 

Voluntary  conveyances  made  by  one  alraut  to 
enter  lolo  marital  relations  with  another  may  be 
BetasldelDacourtofeiiiilty,  Pomeroy  v.  Pomeroy, 
U  How,  Pr.  £33. 

It  la  as  much  a  fraud  for  tbe  husband  to  place  his 
property  out  of  his  hands  for  the  purpose  of  avoid- 
ing the  dower  right  of  his  wife  as  It  Is  for  a  debtor 
lo  voluntarily  dlspoee  of  bis  property  to  defeat  the 
claims  of  future  credltora.  Youngs  v.  Carter,  10 
Hun,  im. 

8o  a  deed  given  to  a  daughter  upon  tbe  ei 
8  L.  R.  A. 

See  also  41  I.  R.  A.  258. 


her  father's  marriage,  and  kept  teoret  from  tb» 
Intendeil  wife  until  atter  bis  marrJaga.  la  fraudu. 
lentagalnstherolalmtodower,  Thayer  v.  Thayer 
UVt-iOl;  youngs  V.Carter,  an  How.  Fr.Ul;  Pome- 
roy V.  Pomeroy,  supro. 

8o  where  B  few  days  Ijetore  hia  marriage  be  OOD- 
veyed  lands  to  one  of  bli  children  by  a  former  mar- 
rlaige  by  way  of  advanoement  It  was  a  fraud  upoB- 
his  wife's  claim  to  dower.  Klein  v.  Wol&ohn.  1 
Abb.N. CIST,  twite.  See  Petty  v.  Petty,  4  a  Mon.  SIS. 

A  voluntary  oonveyauoo  by  either  party  to  >. 
marriage  contract  of  his  or  her  entire  property, 
made  without  the  knowledge  of  the  other  and  Just 
prior  to  the  marriage.  Is  a  fraud  upon  maiilal 
rights.  Butler  v.  Butler,  tl  Kan.  UI;  Bmith  v. 
Smith,  8  N.  J.  Bq.  SIS;  Leach  v.  Duvall,  8  Bu^.  SOI: 
Duncan's  App.  t3  Fa.  57:  EJlne  v.  EUne,  GI  Pa.  VOt 
Lopan  V.  Blmmons.  S  Jred.  Bg.  4ST. 

When  auch  a  gift  la  made  with  and  for  the  pur- 
pose of  defrauding  his  wife.  It  will  he  set  aside  to 
the  extent  that  It  mity  aSect  her  rights  as  widow. 
Hayiv.  Henry.  lMd.Cb.S87;  Dunnock  v.Dunnock, 
3  Md.  Ch.  liO;  Dearmond  v.  Doarmond.  10  lad.  IM: 
Davla  V.  Davis.  G  Mo.  18»:  Stone  v.  Stone.  IS  Mo.Ssa; 
Tucker  v.  Tucker,  H)  Mo.  Wk  Smith  v.  Smith,  a  S. 
J.  Eq.  fiZl;  Tharer  v.  Thnyer.  li  Vt.  IX.  See  Fen- 
nessey  v.  Fenneue;,  Bi  Ky.  US:  Hanlkea  t.  BearL. 
etsy.m 
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sis- 


theory  of  tbe  TeiT  remote  eipeclatioD  tbkt  sbe 
mi^ht  be  her  taiubend's  heir-at-laTr,  there  being 

Bee  kiso  8  Wasbb.  Real  Prop.  p.  8S9;  3 
Bishop,  Uuried  Women,  g  SOS;  BoNjum  t. 
Buck,  n  Pa.  886. 

No  depeptive,  cunnine  or  treacherous  art  or 
practice  is  a  fraud  io  lis  legal  or  equitable  sense, 
iioleas  it  results  in  lose  or  damage  to  aoother. 

Abteman  *,  Both.  12  Wis.  90;  I  Blory.  Ea, 
g  187;  BUpham,  Eq.  S  317;  Olarkev.  Wfiile,  87 
U.  S.  12  Pec.  ns,  IWt  (9  L.  ed.  1046,  lOM); 
Marr't  Avp.  78  Pa.  87,  69;  Rogtrt  t,  Higgint, 
B7  Dl.  246,  S49. 

The  extent  to  which  relief  maj_  be  granted  in 
lliiecase  is  conSned  to  tbe  question  of  dower. 

Yaungt  t.  Carter,  10  Hun,  194;  Grien  v. 
Green,  41  Kan.  4T2;  ButUr  v.  Butter,  21  Ran. 
621;  Uafer  v.  Eaftr.  88  Kan.  448;  ButeiOmrk 
V.  Bvmihark,  Id.  672;  Jtma  t.  Jonet,  64  Wis. 
301,  71  Wis.  618. 

Tbe  deed  will  be  aet  aside  only  «>  far  at  It  is 
void. 

Norton  t.  Strnma,  Hobart,  '14;  MdUterer  t, 
Hedt/iaw,  1  Mod.  86;  Maekie  y.  Cairni,  G  Cow. 
654;  Beatrty  v.  Qataere,  %  Rolle,  SOS,  cited  Id 
WKiU  T.  Drake,  8  Keb.  6;  Motely  v.  Moteiy.  16 
N.  T.  834;  Darling  v.  Eoaer*.  28  Wend.  483; 
Bait  y.  Hmile,  19  Wis.  47S;  Pickering  t, 
lljTOfornU  B.  Co.  L.  R.  8  C.  P.  26f>;  Kx  parU 


L.  ed.  648):  Banet  v.  Chicago,  M.  it 
Co.  133  U.  S.  1  (80  L.  ed.  1128). 

Id  cases  of  this  character  a  setilement  'which 
has  been  merely  concealed  may  be  vindicated 
on  the  gioiind  that  it  was  dictated  by  equita- 
ble or  meritorious  considerations  in  respect  to 
the  character  of  the  objects  provided  for. 

England  v.  DoiBni,  2  Beav.  G23;  Bunt  v.  Mat- 
Omuji,  1  Vem.  408;  King  t.  Cotton,  %  P.  Wms. 
675. 

Tbe  property  conveyed  may  be  so  inconsid- 
erable m  amount  as  not  to  bring  the  convey- 
ance within  t)ie  condemnation  of  tbe  rule. 
Each  case  must  depend  upon  iu  own  circum- 


All  plaintiff  has  a  right  to  ask  ie  that  tbe  in- 
BlnimeDt  in  question  shall  not  l>e  allowed  lo 
operate  to  the  detriment  of  her  rights,  if  any, 
as  dowresa  of  tbe  esrale  of  which  Charles 
L.  Dudley  was  seised  during  his  lifetime. 

BKaine  v.  1  erine.  C  Johns.  Ch.  483.  1  N.  Y. 
Ch.  L.  ed.  1148;  Pettg  v.  Petty,  4  B.  Mon.  215; 
Cranton  v.  Oranaon,  4  Mich.  280;  Smith  v. 
Smith,  «  N.  J.  Eq.  516. 

It  is  for  tbe  court  to  determine,  in  each  case, 
wbetber,  having  regard  to  tbe  condition  of  the 
parties  and  the  attendant  circumstances,  a 
transaction  complained  of  as  a  fraud  on  mari- 
tal ri^ts  sliould  \>e  held  fraudulent. 

Adams,  Eq.  §  406;  Bigelow,  Fraud,  61; 
Jone*  V.  Jone»,  64  Wis.  807,  808;  Ftnneueg  v. 
Fenneuey,  84  Ky.  527;  Hamilton  v.  SmiOt.  67 
Iowa,  IS;  1  Scribner,  Dower,  GSl,  695;  Cham- 

fn  \.  Champlin.  6  New  Bng.  Bep.  707,  16  K. 
— ;  1  White  &  T.  Lead,  Eq.  Cas.  (Bl.  ed.) 
806,  618,  628;  3  Kent,  Com.  176;  King  v.  t'ot- 
ton,  2  P.  Wms.  674;  Jonet  \.  CaU,  2  Bailey,  L. 
880;  2  Biabop,  Manried  Women,  §  847,  and 
B  L.  R  A. 


esses  cited  in  nob  3;  Saundert  v.  Uarrie,  1 
Head,  185;  Jordan  v.  Black,  Meigs,  143;  Legale 
V.  Simm^me.  8  Ired,  Eq.  487;  Rammy  v.  Joyee, 
McMuH.  Eq.  336, 242:  De  XannepilU  v.  Cromp- 
ton.  1  Ves.  &  B.  S.'M;  2  Ynizey,  Marriage  8eE- 
tlemenls,  1681,  1588.  1584;  Maber  v.  Bobit,  9' 
Vonnge  &  C.  817;  Load^  v.  Clarke,  2  Mac.  & 

Mr.  Wtlll»m  Ragar  for  respondent. 

Orton,  J.,  delivered  tbe  opinion  of  thv- 

The  facts  of  this  case  are  substantially  as 
follows:  WillUm  B.  Dudley  died  on  Ibe  Bd 
day  of  July,  1870,  seised  of  lots  7  aod  8,  and  th«- 
east  26  feet  of  lots  0  and  9,  in  block  7,  in  tbft- 
CitTot  Msdison.  On  lot  Sand  tbeeast  26  feet 
of  lot  9  there  was  a  dwelling  house,  where  b9- 
lived  and  died.  He  left  also  a  personal  estate, 
which,  after  tbe  payment  of  all  debts  and  ex- 
penses, amounted  to  the  sum  of  over  $26,000, 
one  half  of  which  was  assiicncd  to  the  defend- 
ant as  bis  widow,  and  the  oilier  half  to  bis  son, 
Charles  L.  Dudley,  on  the  12th  day  of  Febru- 
ary, 1880.  the  whole  of  which  remained,  how* 
ever,  in  the  handsof  said  Charles  as  administra- 
tor, and  only  a  small  pordon  of  tbe  defendant'*' 
share  has  ever  been  psid  to  her,  but  was  re- 
tained by  Mm  until  bis  death.  All  of  the  abovs 
real  estate  was  also  assigned  to  said  Charles. 
subject  to  bis  mother's  bome»itead  right  and 
right  of  dower.  The  homestead  embraced  tbe 
whole  of  lot  8  and  the  eact  25  feet  of  lot  0. 
Lot  7  and  tbe  east  26  feet  of  lot  6  waa  vacant 
property,  and  was  worth  the  snm  of  t1,300, 
and  tbe  homestead  property' was  worth  17,000, 
at  the  time  of  William  H.  Dudley's  death.  In 
May,  1879,  the  said  Charles  L,  Dudley  and  the 
pluJnliQ  entered  Into  an  agreement  of  marriage 
10  be  consummnled  thereafter  upon  request, 
and  this  agreement  was  known  to  both  the 
father  and  mother  of  Charles;  and  in  tbe  sum- 
mer of  1880  the  day  of  tbe  msniage  was  fixed 
to  take  place  on  the  7tb  day  of  October  follow- 
ing, which  was  also  known  to  his  muiher.  the 
defendant,  and  on  said  day  the  marriage  took 
place.  On  the  27th  of  September,  1880,  thO' 
said  Charles  gave  to  tbe  defendant,  bis  mother, 
a  qiiiirlaim  deed  of  said  real  property  for  the 
nominal  consideration  of  one  dollar,  and  caused 
tbe  same  to  be  recorded  on  tbe  same  day.  At 
that  time  the  said  Charles  owed  tbe  defendant 
a  large  amount  of  money,  which  be  had  appro- 
priaUd  to  his  own  use,  of  tbe  moneys  of  said  es- 
tate,—at  least  tbe  sum  of  $.^,000;  and  it  bas  never 
yet  been  paid.  Charles  L,  Dudley,  for  somo 
time  before  executing  said  i^nitclaim  deed,  took 
counsel  of  several  of  bislriends,  among  whom 
were  two  former  clerks  and  partners  of  his 
fatber,  a  neighboring  lady,  an  old  friend  of  the 
family,  and  Mr.  Beibecker,  an  stlomey  at  law 
end  now  the  judge  of  this  circuit,  and  who  had 
been  bis  legal  partner  in  this  city,— all  persona 
of  the  very  blgbestrfSpectability  and  integrity, 
as  to  what  he  ought  to  do  about  conveying 
his  mother  the  fee  or  vested  rem  sin  der  in  the 
homestead  property  and  the  title  of  tbe  vacant 
'  '  After  having  stated  to  them  the  circnm- 
les,  and  the  fact  tbat  bis  father  hnd  Intended 
ive  said  property  to  his  mother,  but  was 
unable  to  do  so  in  his  last  sicKocBs.  tu  wliicu 
time  he  had  deferred  It,  aod  that  his  mother 
would  need  It,  and  that.  It  he  conveyed  ft  lO- 
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tier,  ft  would  come  back  to  bim  agsiii  ia  time, 
aod  tbat  be  felt  it  bli  duly  to  bis  motlicr  to  so 
convej  It,  thej_  advised  blm  tbat  he  ouebt  to 
do  so.  Tbe  said  Cbsrles  at  the  time  bRd  con- 
tiol  of  all  tbe  mouejs  of  tbe  estate,  aad  niis 
suppoHcd  to  be  worib  mucb  more  in  pecuninrj 
mcBQB  than  tbe  value  of  said  real  property;  and 
he  told  his  friends  tbat  he  would  uot  ueed  it, 
aud  that  his  moibcrwould,  and  tbat  be  thought 
It  but  Justice  and  right  to  bis  mother  to  deed 
tbe  properly  to  her. 

Tbe  plaintiff,  sa  the  widow  and  sole  heir  al 
law  ol  the  aaid  Cbnrles  L.  Dudley,  wbo  died 
on  tbe  2d  day  of  Novembw,  1883,  iu  tbe  Cit}- 
«f  Chicago,  III.,  brings  this  suit,  and,  after 
fltating  the  main  fscts  lu  ber  complaint,  prays 
tbat  said  deed  be  ad  jud^d  fraudulent  and  void 
as  to  ber,  and  be  set  aside  and  canceled,  and 
tbat  she  be  adjud^d  to  be  ael^^d  in  fee  of  tbe 
title  to  said  premises,  and  entitled  to  tbe  poa- 
eeasion  tbereof,  subject  only  to  tbe  defeudant's 
riffbt  of  dower  HDd  bomestead,  and  for  otber 
relief.  Tbe  ground  upon  wbiob  this  relief  is 
msked  Is  slated  in  tbe  complaint  as  follows: 
"Tbat  tbe  defendant  well  knew,  and  bad  for  a 
long  time  prior  thereto  known,  of  said  contract 
of  marriage,  and  knew  tbat  said  Charles  L. 
Dudley  and  plaintiff  were  then  Intending  diort- 
ly  thereafter  to  be  married,  and  knew  that  said 
Oharles  L.  Dudley  was  then  arranging  and 
preparing  for  the  celebration  of  such  marriage, 
.  .  .  and  tbon  havingsucb  knowledge,  wrong- 
fully and  fniadulently  persuaded  and  induced 
tbe  said  Cbarles  L.  Dudley  to  coovey  to  de- 
fendant aU  and  singular  his  right,  title  and  in- 
terest in  and  to  tbe  lands  and  premises  ben!in- 
before  described.  Tbe  plaintiff  had  no  knowl- 
edge or  information  respecting  said  deed  until 
after  tbe  death  of  aaid  Charles  L.  Dudley,  .  .  . 
and  that  plaintiff  has  never  assented  (o  or  ratl- 
fled  it.  That  said  deed  was  procured,  and  was 
«zecut«d  and  delivered,  for  the  wrongful  and 
fraudulent  purpose  of  preventiog  Ibe  plaintiff 
from  acquiring,  by  marriage  with  said  Cbarles 
L.  Dudley,  any  Iciterest  in  Ibe  lands  aud  prem- 
ises hereinbefore  described,  and  that  aaid  deed 
is  fraudulent  as  to  tbe  plaintifl,  in  tbat  !t  was 
executed  and  delivered  without  consideration, 
«nd  In  tbat  It  was  fraudulently  intended  that  It 
•honld,  and  that  It  fraudulently  and  wrongfully 
■did,  prevent  tbe  descent  of  the  premises  here- 
inbefore described,  and  of  any  interest  In  the 
•ame,  to  the  plalntLB."  It  will  be  observed 
thatthegravamenof  tbe  complaint  lathe  actual 
fraud  of  the  defendant  in  inducing  and  per- 
euadiag  the  said  Charles  to  make  the  convey- 
ance. There  is  no  charge  of  intended  secrecy 
on  the  part  of  the  said  Charles,  but  only  tbat 
the  deed  was  made  without  tbe  plaintiff's 
knowledge  or  information.  There  isno  charge 
or  proof  tbat  the  said  Charles  L.  Dudley  ever 
Informed  the  plaintiff  before  the  deed  was  made 
that  be  owned  tbe  said  property,  or  bad  any 
interest  In  It.  He  may  have  informed  others 
of  it,  andtbeymayhave  informed  the  plainiift, 
and  sbe  no  doubt  knew  something  of  tbe  situ- 
ation of  tbe  property,  but,  as  to  whether  she 
knew  what  other  properly  or 

■OT  his  financial  or  pecuniary  cir ,. 

record  is  silent.    Tbe  defendant  has 

In  tbe  possession  of  said  promises  since   her 

busbsnd's  death,  and   her  dower  therein  has 

never  been  assigned,  and  sbe  baa  continued  to 

flUR.A. 


occupy  tbe  bomcstend  thereon.  Apart  of  tbe 
lime  tbe  said  Cbarles  and  tbe  plainiiff  occupied 
the  house  with  tbe  defendant,  but  left  and 
abandoned  it  some  time  before  his  death,  and 
moved  to  the  City  of  Chicago,  where  they  re- 
sided at  tbe  time  of  bis  death. 

The  circuit  court,  besides  other  facts,  found 
that  the  defendant  persuaded  and  induced  (be 
said  Cbailes  to  make  tbe  deed,  and  that  tbe 
deed  was  fraudulent  as  to  (be  plaintiff.  We 
are  unable  to  assent  to  either  of  these  findings. 
The  facta  above  stated  are  sustained  by  a  clear 
preponderance  of  the  testimony.  We  do  not 
think  tbe  evidence  shows  tha'  the  defendant 
persuaded  or  induced  the  said  Charles  to  make 
the  deed.  Those  aru  strong  terms,  even  wbeo 
unaccompanied  by  the  qualifying  word  "fraud- 
ulently." Mrs.  Dudley,  the  defendont.  may 
have  assented  to  the  making  of  the  deed,  or 
she  may  have  expressed  the  wish  to  have  ft 
done;  and  that  is  scarcely  proved.  The  evi- 
dence shows  most  clearly  that  Cbarles  L.  Dud- 
ley, in  making  tbat  deed  U>  his  mother,  acted 
from  his  own  sense  of  right  and  duty.  The 
testimony  of  Judge  Seibecker,  Mrs.  Burgess 
and  Messrs.  Baker  and  Tehnter,  shows  this 
beyond  a  doubt.  He  liad  been  reckless,  Hud 
used  a  large  portion  of  her  money  in  bis  bauds 
as  administrator,  and  be  was  Indebled  to  her 
many  thousands  of  doltara.  Perhaps  tbat 
money  could  not  properly  be  called  tbe  con- 
sideration of  tbe  deed,  for  it  is  not  named  aa 
such;  but  It  was  no  doubt  a  consideration  that 
in  part  induced  bim  to  make  it.  The  wish  of 
bis  father  tbat  his  mother  should  have  tbe  real 
property,  and  which  from  bis  last  sickness  he 
was  unable  to  carry  into  effect,  we  may  well 
suppose,  weighed  heavily  on  his  mind,  for  ha 
frequeuily  spoke  of  it  to  others,  and  was  an 
almost  irreuslible  motive  to  repair  Lbe  omission 
of  bis  father,  and  do  Justice  to  hia  mother. 
He  bad  nearly  all  of  the  estate  besides  Ibis,  and 
thought  bis  mother  needed  it  mucb  more  than 
be  did.  He  had  entered  upon  tbe  business  of 
his  profession  with  Judge  Seibecker,  with  ex- 
cellent prospects,  and  he  spoke  of  this  as  one 
reason  why  she  needed  it  more  than  be  did. 
These  were  the  inducements  that  caused  him 
to  make  the  deed.  It  is  hard  to  believe  tbat 
behadasinsle  thought  of  preventing  bla  in- 
tended wife  from  the  enjoyment  of  the  prop- 
erty, or  to  defeat  ber  expectations  of  it  It 
probably  never  entered  bis  mind  that  she  bad 
a  thought  or  cared  anything  about  it,  ( 


informed  tbe  plaintiff  at  the  time  tbat  be  ii. 
tended  to  deed  this  property  to  bis  mother,  and 
bad  told  ber  his  reasons  for  so  doing,  as  above, 
can  we  think  for  a  moment  that  she  would 
have  objected  to  it,  or  would  not  have  approved 
it?  TbcrewasnofraudinthJs,infactortnlaw, 
actual  or  constructive.  The  learned  counsel 
of  tbe  respondent  admitted  on  the  trial  that 
Charles  Dudley  had  no  intention  to  defraud 
bis  wife  in  making  tbe  deed,  and  only  claimed 
tbat  tbe  transaction  was  fraudulent  in  law  be- 
cause of  its  concealment  from  the  plaintiff. 
But.  there  was  no  concealment  in  facL  Tba 
deed  was  placed  on  record  tbe  same  day;  and, 
if  the  plaintiff  wished  to  be  sure  of  what  prop- 
erty he  owned  before  the  marriage  ahoidd  take 
place,  sbe  or  ber  friends  could  have  consulted 
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-the  record.    But  tbe  learned  counwl  contend* 
that  noD-lDform&lioi)  nae  concealment. 

1.  Wbac  eipectalionB  did  the  plaintiff  tinve 
of  estate  in  this  property  (hat  were  cut  off  or 
defeated  by  tbia  deed  ?  The  defendant  held  ber 
dower  iolerest  in  the  property,  and  a  liie  eeiate 
by  homestead  in  tbe  Boutb  half  or  Improved 
portion  of  it.  She  was  seined  of  that  lite  ea- 
tale,  and  therefore  Charles  Dudley  did  not  die 
seised  of  It,  and  the  plaintiff  could  have  no 
dower  In  it.  We  BbaJl  aee  hereafter  that  the 
only  expectation  she  could  have  was  of  dower. 
For  tbu  object  alone  could  Ibe  deed  be  de- 
clared fraudulent  and  void,  under  any  circum- 
■tances.  Charles  Dudley  bad  the  aame  ri);bt 
to  convey  the  fee  before  as  after  the  marrioire. 
It  must  be  the  exptciation  of  present  poseesijion 
and  enjoyment  ijiat  is  defeated.  Her  dower 
In  the  homeetead  was  not  defealed  by  the  deed, 
for  she  could  have  none  in  it.  The  defendsnt 
bad  dower  in  the  unimproved  portion  of  the 
properly.  That  would  leave  to  the  plaintiff 
only  one  third  dower  interest  tn  two  thirds  of 
that.  Tbe  whole  value  of  that  portion  of  the 
lots  was  |1,800.  Thai  U  a  very  small  Interest, 
at  moat,  hardly  sufficient  aa  the  baais  of  eipec- 
tation.  The  homestead  descended  to  the  de- 
fendant as  a  freehold  estate  for  life,  and  on  the 
deatb  of  William  Dudley  abe  became  seised 
of  it  in  fact  and  in  law.  Rev.  Btal.  §  2S71;  4 
Kent,  Com.  *2«i  1  Washb.  Real  Prop.  87.  8B, 
mdnoteciatM-3a};Balbrookt.  WigMman.SX 
Minn.  108. 

This  homestead  estate  of  the  defendant  ex- 
cludes the  possibility  of  the  plaintiff's  dower  in 
those  lots.  Rev.  Stat  g  21b9.  It  is  an  estate 
in  possession  and  actual  occupancy  in  one 
alone  for  life,  inconsiatent  with  dower  in  an- 
other person.  Broaning  v.  Ilarrit,  89  Tl.  456; 
^fer  V.  Eafer,  83  Ean.  44g,and  other  cases 
in  appellant's  brief. 

When  the  deed  was  made,  she  could  have 
bad  no  eipeclation  of  the  enjoyment  of  the  re- 
mainder vested  in  ber  husband,  because  that 
would  depend  upon  loo  many  continfieiiciea. 
Her  huaband  could  have  conveyed  the  fee  after 
marriage  as  well  as  before,  aud  have  defealed 
any  right  slie  might  have  had  in  it,  except  her 
-dower.  Charles  L.  Dudley  is  dead,  and  now 
ibe  plaintiff  would  claim  that,  if  the  fee  aa  a 
remainder  had  not  been  conveyed  by  him  to 
the  defendant,  she  would  be  entitled  to  inherit 
it  aa  his  sole  heir  at  law.  Bui  this  she  did  not 
know,  and  none  of  the  parties  knew,  when 
that  deed  was  made.  At  that  time  she  had  no 
reason  toezpect  but  tbatCbarles  Dudley  would 
live,  and  peradvemure  convey  the  fee  of  the 
homestead  or  of  the  other  lots.  It  is  her  dower 
light  only  that  ahe  lost  by  tbia  antenuptial 
deed,  and  that  Is  all  she  could  recover  in  this 
■case,  under  any  circumstances. 

The  lendingcase  in  tblscounlry  on  tblsmiet 
tion  is  that  of  Ghandltr  v.  IlolUngsKOTth,  8I)el 
Cb.  M.  In  that  case  the  chancellor  says  "that 
such  a  conveyance  will  be  set  aside  .  .  .  w" 
It  Is  In  fraud  of  some  legal  rifiht,  and  one 
isling  at  the  time.  ...  Its  validity  cannot  be 
held  in  laspense,  to  be  delermined  by  future 
<^ntingencies.  Tbie  would  subject  titles  lo 
distressing  uncertainty.  ...  He  [the  hua- 
band] could  after  marri^n  have  effectually 
disposed  of  hia  whole  penonal  estate,  and  of 
the  inheritance  of  bis  real  estate,  by  just  snch 
eL.R.A. 


a  deed."    The  chancellor  shows  conclusively, 

both  on  principle  and  by  authority,  that  tne 
deed  in  such  a  case  can  be  set  aside  only  as  to 
the  intended  wife's  rijibt  of  dower.  There  ia 
a  note  appended  to  this  case,  of  approvals  of 
mauy  legal  publicntions  and  text-boolt  au- 
thors, and  the  decision  has  never  been  disap- 
proved. 8  Washb.  Real  Prop.  359;  2  Bishop, 
Married  Women,  §  853;  7wng»  v.  Carter,  10 
Hun,  IS4 

Nothing,  therefore,  can  be  recovered  in  such 
a  case  eitept  the  plaintiff's  right  of  dnwer,  and 
no  relief  except  to  set  aside  the  deed  only  to 
save  that  right.  The  deed  is  not  wholly  void. 
It  is  void  onlv  in  respect  to  the  plaintiff's  right 
of  dower.  Chandi«r  y.  HollingsiBorth,  lupra, 
and  other  cases  dted  In  appellant's  brief. 

Nearly  all  the  cases  cited  by  the  learned 
counsel  of  the  respondent  are  to  set  aside  the 
deed  to  save  the  wife's  right  of  dowiT.  or  th« 
huaband'a  curtesy!  Sucb  being  the  law,  lh( 
interest  the  plaintiff  bad  in  the  property  con- 
veyed is  comporaiively  very  small.  It  ia 
really  a  life  interest  of  dower  in  only  two 
thirds  of  the  vacant-lots.     Tbia  is  all  abe  could 


defeated  expfctations  by  concealmunt,  which 
makes  sucb  ac<^nveyanceaconstruclivefraudT 

2.  The  only  remaining  question  of  law  is 
whether  the  mere  non- communication  of  tha 
fact  of  tbe  making  of  the  deed  establishes  the 
transaction  as  a  legal  fraud  which  cannot  be 
questioned  or  repelled  under  any  circum- 
stances. It  must  be  admitted  that  there  is  « 
claaa  of  cafcs  which  hold  that  nothing  can  be 
shown  against  it  except  notice  or  informatioa 
given  to  the  intended  wife,  and  that  non-com* 
munication  Is  conclusive  evidence  of  fraud. 
But  hII  such  cases  must  be  understood  lo  bavo 
been  decided  upon  their  own  facts,  where  there 
was  nothing  to  repel  the  presumption  of  fraud. 
But  in  most  If  not  all  the  recent  oeees,  and  in 
some  not  so  recent,  it  Is  held  that  concealment 
or  tbe  non-existence  of  communication  lo  lbs 
intended  wife  or  husband  is  not  always  a  coo- 
slruclive  fraud,  but  that  It  will  depend  upon 
the  circumstances  of  each  case,  as  in  England 
V.  Dcrteint,  2  Beav.  523.  There  is  a  very  fuD 
discussion  of  this  question,  also,  in  Chandler  v. 
HolliinjtvieTih,  iapra. 

In  SI.  OMTge  V.  Wake.  1  Myl.  &  K.  610,  It  fa 
held  that  'the  court  will  take  into  considera- 
tion themeritoriuusobjectof  such  conveyance, 
and  the  situation  of  tbe  inlended  husbund  in 
point  of  pecuniary  means."  Lord  Bioiigliam 
examines  tbe  cases  very  fully  and  bolils  that 
tbe  principle  depended  very  much  on  the  dicta 
of  courts,  but  that  "the  cases  would  even  seem 
ta  authorize  us  in  taking  all  the  circumstances 
of  the  parties  into  conaidemlion." 

Tbe  case  ofienesl  referred  lo  aa  laying  down 
this  principle  ia  Stralhmort  v.  BoiDet,  2 Cox. £8. 
ifr.  JvaUce  Biiller  strongly  Intimated  that  cir- 
might  be  conaidered  againat  bold- 
ement  void  per  k. 
..  ■yv.  Wimion,  28  C 
aald:  "The  courts  will  consider 
tbe  proviaion,  tbe  aituatinn  of  tbe  huaband 
.  .  .  and  other  facts  which  tend  to  show  tbat 
no  fraud  was  intended." 
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Iq  Tas/tcr  t.  Fugh,  1  Hare,  608  the  same  doc- 
trine Is  beld.    Bigelow.  Fraud,  eOS. 

The  case  of  Cliamplin  v.  ChawjAifi.  18  R.  I. 
— ,  6  New  Eog.  Rep.  707,  Is  closely  in  point: 
"A  widow  ia  not  entitled  to  doner  in  lands 
convejed  bjberdeccased  busbaad  a  fen  liours 
Ijefore  bis  marriage,  without  her  koowledge, 
to  his  son  t>7  a  former  nlfe,  where  il  appears 
that  he  had  loog  before  promised  the  land  to 
Ifae  son  upon  consideration  of  his  working  it," 
and  be  made  improvements  on  tbe  land,  etc 
It  WHS  I)eld  tbat  the  circumstances  rehulled  the 
inference  of  fraud.  FireiUme  v.  Firettone,  % 
Ohio  St.  41G,  is  much  like  the  above  cam. 

In  HamiiUm  v.  Smilli,  67  Iowa,  15,  it  ia  held 
thst  the  secrecj  of  the  conveyance  did  not 
Decessarily  show  fiaud. 

In  Gnemaa  v.  SaV,  8  Gill  &  3.  898,  the 
husband  had  promised  a  conveyance  to  his 
mother  nfter  having  receive  more  than  bis 
share  of  bis  fslber's  estate,  and  coovejed  JuBt 
before  his  marriage.  It  was  held  that  his 
widow  bad  no  dower  Id  tbc  lands  conveyed. 
1  Scribner,  Dower,  582. 

In  Batler  v.  Butler,  21  Ksn.  rS21,  the  facts 
were  held  to  rebut  Ihe  presumption  of  fraud  in 
such  a  case.  It  would  be  useteu  lo  incumber 
this  opinion  with  more  cases.  Many  others 
can  i>e  found  in  appellant's  brief.  In  one  of 
tbe  above  cases  the  placing  tbe  deed  od  record 
at  the  time  was  held  to  rebut  the  secrecy  of  tbe 
trausaciion.     The  reaaouable  doctrine  aeema 


now  to  be  well  eatahllshed  that  the  deed  is  not 
necessarily  fraudulent  if  not  disclosed  lo  th» 
inteaded  wife,  hut  thai  the  facts  and  circum- 


and  should  convey  on  the  eve  of  his  marriagw 
one  or  a  tew  of  sucb  lota,  and  not  disclose  U. 
Would  the  deed  be  ip»o  faeto  voidi  Tes.  by 
the  doctrine  of  some  cases.  We  conclud^ 
therefore,  that  the  facts  and  circumstancee  of 
thie  case  may  be  considered  in  determining 
whether  the  giving  of  that  deed  was  fraudu- 
lent. We  have  sufficiently  stated  such  fact* 
and  circumstances,  and  we  cannot  believe  that 
Charles  L.  Dudley  hud  any  thought  of  defraud- 
ing the  plflintiS  as  his  intended  wife.  The  de- 
fendant, Mrs.  Dudley,  already  held  by  far  th« 
most  valuable  interest  in  the  property,  and  the 

firesent  loss  to  tbe  plaintiff  was  not  gteat.  Tbe 
earned  Judge  of  the  court  below  most  prob- 
ably applied  tbe  arbitrary  principle  that  the 
concealment  established  the  fraud.  We  can- 
not  think  that  he  meant  lo  hold  that  any  fraud 
was  Intended,  or  that  tbe  conveyance  ivaa  not 
honest,  just  and  right, 

Thejudgmtnt  of  the  Oireuit  Court  U  rettrted, 
and  the  cause  remanded,  with  direction  to  dla- 
misa  tbe  complaint  on  tlie  merits. 
I^on,  J,,  took  no  parL 
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Ignorant  In  record  to  such  servlosk  Is  bound  to 

furnish  Mm  for  a  reasonable  leiurtli  of  time  wltb 
a  oompetent  iDstructor.  and  will  be  liable  to  tha 
emplov6  lor  an7  Injur;  reaultlnr  fronl  tb»  tn- 
oompecenoe  or  ae^Wftoaot  of  the  Instruotor  foi- 

&>  An  Inatmetlon  In  an  koUoti  by  a  servant  to 
reoover  from  bis  master  damajna  for  injuries  al- 
lesed  to  ha va  resulted  from  the  negllgenoe  of  on* 


'    NOTB.— Tlee-prfncfmb  and  WKOt*. 

It  is  not  the  rank  of  an  employ^,  orhlsautboiitr 
over  other  employ  us.  but  the  aatureof  tbedutror 
•ervloe  he  performs,  wblob  determines  whether  he 
la  a  vice- principal  or  a  fellow  servant.  LlndvoU  v. 
Woods.  1 L.  B.  A.  !93,  ti  Minn.  £12. 

To  the  extent  of  the  dlechar^of  his  speolllc  duttr 
the  agent  of  the  master  stands  In  tbe  plaoe  of  the 
master.    Ibid. 

The  master  Is  obarKeable  for  anr  aot  of  neirll- 
■ence  bT  a  sarvant  In  so  far  as  the  servant  la 
charged  with  the  performance  of  tbemaster'sdutj 
to  otber servants.   Anderson  v.  Bamett,  16  Or.  fiU. 

The  master  ts  liable  for  the  neglect  of  a  duty 
which  he  bas  Implledlr  oontraoted  to  perform,  no 
matter  what  the  rank  or  g-rade  maj  be  of  the  per- 
son designated  to  perform  It.  Oalveaton.  H.  *  B, 
A.  K.  Co.  V.  Smith.  IB  TBI.  Ml. 

Tbe  feet  that  thei«  la  an  Intermediate  party  In 
whose  general  emplojmeat  tbe  peiaoa  whose  aots 
■re  in  question  la  engaged  does  not  prevent  tbe 
prlnolpal  from  being  held  liable  for  the  negligent 
conduct  of  bis  sub-ageut  or  under-rarvant.  unlera 
the  Intermediate  nerly  had  exclusive  control  and 
direction.  Southeru  Exp.  Co.  v.Brown  (Uln.)Feb. 
17.1880. 

An  employer  Impliedly  engages  to  make  the  serv- 
ice of  the  employ^  a  rGHBOnably  safe  one.  Vlien 
acting  through  agents,  he  undertakee  that  his 
.8L.B.A. 

S«.  alwi  1-2  L.  R.  A.  232;   IB  L 


agent  shall  b«  a  capable  penon  for  tbe  poaltloa  be 
holds.  Stewart  v.  Philadelphia,  W.  ft  a  B.  CO. 
(Del.)  May  »,  U89. 

An  employer  must  use  ordinary  care  and  leasoo* 
able  skill  to  make  safe  a  |>laoe  where  he  requliea 
his  employ^  to  work:  and  be  cannot  delegate  tfatt 
duty  to  another  so  ss  to  relieve  himself  from  re- 
iponstblllty.  LoulSvUla,  N.  A.  *  a  B.  Co.  v.  Gra- 
ham and.)  May  Z7,  ISfiO. 

Onitnsry  risks  are  auoh  aa  remain  aftar  the  eta- 
ployer  bas  used  all  reasonable  means  to  prevent 
tfaem;  and  tbe  employer  Is  liable  for  Injurlca  re- 
sulting to  tbe  employ^  from  nsks  oomlng  to  blm 
alone  from  the  employer's  negligence.  Seley  v. 
Bouchem  Fan.  B.  Oo.  (Utah)  Harob  1. 1880. 

The  n^leot  of  the  superintendent  of  a  nllnad 
lu  respect  to  glr  lug  such  Infomiatlon  and  cvderalo 
the  company's  servauta  id  charge  of  lla  Iralna  aa 
will  enable  thom  to  avoid  ooIUbIods  is  the  Degleot 
of  the  company,  making  It  liable  for  an  Injuiy 
thereby  occasioned  to  a  seotloQ  band.  Qalvealoo. 
H.  ft  S.  A.  B.  Oo.  V.  Smith,  lupra. 

As  to  liability  of  master  for  negbgenoe  of  vtoa- 
prlndpal,  see  not*  to  Huh  1  roan  v.  CnlOD  Paa  L. 
Od.  (Colo.)  I L.  B.  A.  Ua. 

Ciitv  0/ master  Co  iiufrucC  •arvont  tn  ttss  itf  donginnia 
fnoehtrurv. 

It  la  the  duty  of  the  master  to  tupervlsa,  dlnet 
and  control  tha  operation  and  a-        -"  ■"'- 


7  L.  R.  .V.  190,630.811. 
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fmnMiedbrtbe  BMitnto  luitn 
■■  to  ho*  to  tun  MO  elentOT  ta 
Bin*  the  Jury  to  nnderMand  that  Ibe  muter^ 
irtaole  duty  wai  perlonued  If  be  furoHlied  tw  In- 
H  he  hluuelf  wu. 


(Februar;  IE.  USO) 

APPEAL  bj  plaintiff  from  a,'  Judgment  of 
the  Oeoeral  Term  of  the  Court  ot  Cnm- 
mon  Pleai  for  the  City  end  CoutiIt  of  New 
York,  efhrmiDg  a  Jadgment  of  the  'trial  Terra 
in  favor  of  defendanlB  in  an  action  broufftit  to 
recover  damajcea  for  ptrsonal  inluriea  alleged 
to  bave  resulted  from  the  negligence  of  de- 
fendBOt's  lervant.    Eteened. 

Btatement  bj  Potter,  J.: 

Appeal  from  a  judgmeniof  the  GteneralTtrm 
of  the  Court  of  Common  Ploas  of  the  City  of 
New  York,  affirming  a  Judgment  fn  favor  of 
the  defendantaentered  upon  a  verdict  of  a  jury. 
Tlie  action  waa  broupbt  by  tbe  plaintiff,  who 
waa  a  BeTvant  of  tbe  defendanla,  againat  them 
to  recover  dama^ca  for  personal  iDJuiies  orca- 
tioned  by  the  falj  of  an  elevator  which  tbe  de- 
fendanlB  bed  just  put  into  tbeir  store  and  bus! 
ncBa.  and  which  was  bein?  put  to  use  for  tbe 
first  lime.  The  case  hai  been  twice  tried.  On 
tbe  first  Irial  the  complaint  was  dismissed. 
This  was  retereed  by  tbe  general  term,  and  a 
new  trial  WBB  ordered.  Ueporled  in  IS  Daly, 
808. 

On  fh«  TCCond  (rial  Ihe  jurv  rendered  a  ver- 


dict for  tbe  defendanta,  and  thia  appeal  Is  to 

review  such  Judgment.  The  defendants  were 
a  firm  doing  business  Id  manufacturing  pre- 
serves, In  the  City  of  New  York.  Tbe  plain- 
tiff had  beealndefeadaQts'employmeTiIiu  such 
bunincss,  as  one  of  the  porters,  for  a  long  lime 
prior  to  March  I,  1881,  when  tbis  accident  oc- 
curred. In  tbe  month  of  February,  IHSI,  tbe 
defendants  caused  lo  be  erected  and  put  into 
their  buildiug  en  elevator  to  be  operated  by 
steam,  and  to  be  used  in  carrrfog  persons  and 
goods  to  the  various  floors  and  lofts  in  tbe 
biiildlngln  which  they  were  doing  busineas. 
Henrv  DlUworth  (wbo  was  a  brother  of  the 
defendant  William  H.  Dillwortb)  bad  becu  In 
tbe  defendants*  employment,  as  general  super- 
Inlcndent  of  defendants'  eslablisliment,  for 
EOme  time,  and  exercised  tbe  functions  of  hir- 
ing end  discharging  employes  in  that  business. 
It  is  claimed  by  plaintiff,  and  the  trial  pro- 
ceeded in  the  main  upon  that  theory,  that  the 
defendnnts  selected  tbe  plaintiff,  among  their 
numeroua  employes,  to  run  and  manage  tbi) 
elevator;  that  the  plaintiff  had  no  previous  ex- 
pericDce  or  knowledge  in  running  an  elevator, 
and  tbe  defendants  undcrlook  lo  instruct  him 
in  that  respect,  and  for  Ihe  purpose  assigned 
as  sucb  instructor  said  Henry  Dill  worth. 
Previous  to  this  time  his  duly  in  the  defend- 
anls'  service  was  that  of  porier,  moving  boies, 
unloftdinjf  tnicks,  wrapping  bottles,  washing 
and  capping  them,  etc.  Thedefcndantsknew 
that  the  plaintiff  bad  no  acquaintance  or  skill 
In  running  said  elevator,  and  had  never  before 


ir  Deg-Iigenoo 


LumuoH,  bu  iliui  iiu  Injury  stinlJ  eoSL 
pkijta  through  hla  own  oarelesaneas  r 
In  carrying  ftoo,  or  elae  to  (urnlsb  aome  person 
who  will  do  so,  for  whom  be  mu«C  stand  apongnr. 
Buon  r.  Hlohhna  Cent.  B.  Co.  (Mich.)  T  Li  R.  A.  UO. 
II  the  muter  lotmsts  the  performoooe  of  bis 
dntrtoanafent,  tbeBB«Dt>i  negllsence  Is  that  of 
tbemaater.  Kreug:er  v.  LoulsTlUe.  N.  A.  AC.  B. 
CaBWeM.Ilep.UT,  mind.  Sl:aiitboritle«altedln 
Penntrlvanla  Co.  v.  Whitoomti,  B  West.  Rep.  825, 

lu  ind.  xa. 

A  da^  devolvca  npoo  a  masler  of  a  servant 
fallherto  serving  In  the  capacity  of  a  common  tiand 
laborer,  before  such  laborer  is  put  In  oharee  of 
dangerous  machinery  with  which  he  Is  not  ao- 
qualnted,toloslniotand  qualify  him  for  such  new 
duty.   Brennan  V.  Uordon.Iian.  r.  IBS. 

A  master  who  selects  a  oo-oerrant  to  Instruct  and 
qualify  a  scrvsnt  lor  a  new  and  mom  daogerous 
iervloe  Is  bound  to  provide  for  a  reasonable  length 
of  time  an  instruobir  competent  u>  teach  the  art 
of  mansglDg  the  dangerous  machinery  and  appli- 
anoes,  regardless  ot  the  oomiMtenoy  of  the  master. 
Ibid. 

Itlitheduty  of  themnster  to  give  such  instruc- 
tion* to  a  youCbful  and  Inexperienced  employ^  as 
would  enable  him.  with  the  exercise  of  ordinary 
rare,  to  perform  the  duties  of  his  amp  lovment  with 
safety  to  himself.  Whit«law  v.  Uempbls  *  C.  R. 
Co.  IB  Lea,  Wl. 

If  an  employ^  of  immature  years  (here  a  female 
or  fourteen  yeanl  has  had  no  InitruoUous  as  to  the 
danger  of  a  machine  at  which  she  is  set  at  work, 
and  has  never  worked  at  any  msohlnery  before, 
and  Is  Injured  by  suoh  machine  within  a  short  time 
Of  her  employment,  becaiua  of  her  uotHmillarity 
with,  and  lack  of  appreciation  of.  the  dangers  at- 
tendant upon  the  working  ot  the  maoblne.  tbe  em- 
ployer will  M  liable.  Ruger,  Cfu  J.,  aud  Ihuif  orth, 
J.,  diwent.  Hlckey  v.  TaaHe,  !  Cent.  Hep.  7S,  105 
K.T.». 

If  a  girl  thirteen  years  of  age,  not  properly  In- 

eURA. 


Btructed  as  to  tbe  management  of  a  maoh  Inn  wblob 
she  was  tonding.  believed  that  she  had  given  a  mo- 
tion to  a  wheal  whlob  would  cause  only  a  partial 
revolutlou,but,  from  lack  of  Instructiooaaa  to  Ihe 
peculiar  mode  of  giving  such  motion,  caused  it  to 
revolve  much  farther,  she  Is  not  barred  from  re- 
ciiTery  because  she  attempted  lo  pick  off  a  piece  of 
waste  from  a  spoke  while  thus  In  motloiL  Olover 
V.  Dwight  Hf g.  Co.  Ua  Haas.  2£ 

Where  an  employ^  is  bi experienced  and  wholly 
to  Che  particular  nature  of  the  atlcnd- 
dangersof  his  employment.  It  is  the  duty  of 
the  employer  to  Instruct  blm  as  to  siicb  attendant 
dangers,  and  put  him  on  his  guard  against  them 
Aladau  V.  White  River  Lumber  Co.  (Wis.)  Dec.  3, 
IS89);  and  the  employer  will  be  liable  for  au  Injury 
to  such  servant  If  tbe  latter  Is  not  guilty  of  any 
contributory  negligence.  Roth  v.  Northern  P.  L. 
Oo.  lOr.)  Dec.  a,  isas. 

A  master  who  oarrlea  on  an  imminently  danger- 
ous undertaking— such  as  the  generation  and  dla- 
trlbutloa  of  eloctrlci^— Is  bound  to  kcow  the 
cliaTBCter  and  extent  of  tbe  danger,  and  lo  ooUtf 
the  same  to  the  servant  specially  and  unequivocally. 
so  as  to  be  clearly  understood  by  blm.  Myban  v, 
Louisiana  E.  L.  ft  F.  Co.  (In.)  7  L.  R.  A.  ITS. 

As  to  the  duty  of  the  master  to  Inform  his  serv- 
ant of  risks  to  which  the  latter  is  subjected  In  tho 
course  of  hie  employment,  see  nolu  to  Brazil  Blook 
Coal  Co.  V.  Oaffoey  rind.l  1  L.  R.  A.  SK)-,  Hlnekler 
V.  Boraidowakl  (Dl.)  8  L.  B.  A.  ISU 


Where  an  ignorant  boy  apprentice  m  a  maohlne 

shop  was  direottd  hy  the  foramao  lo  obaj  the  di- 
rections ot  another  einployfe,  who  was  an  unskilled 
mochanlo.  aod  waseogaged  upon  work  which  re- 
quired a  sklllfiil  mechanic  to  safely  undertake; 
and  the  boy  was  killed  In  following  out  thelnetruc- 
Hona  of  the  latter  employ^  It  waa  heldlhat  tbe Ixiy  . 
and  such  employ^  were  not  fellow  servuntei  and 
that  Ihe  Degllgenoe  of  tbe  latter  waa  the  negUgODoe 


New  Tobk  Court  of  ArrEALa. 
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performed,  or  attempted  to  perrorm,  such 
•ervice.  In  accordance  witb  Um^pc  purpoE<ea, ! 
tbe  derendHUtH  ioformed  the  plamtiS  (bat  Iliey  i 
had  selecteil  him  to  run  and  operate  the  eleva- 
tor, and  tUai  said  Henry  C.  DiUworlh,  who 
bad  knowledge  and  eiperience  In  tbataervice, 
'would  inslrucl  and  qualiTy  bim  to  perrorm 
Bucli  service.  Tbe  elcvntor  was  built  and  fur- 
nished to  ibe  derendnnts  hj  tlie  Qrm  of  Rct'df 
&  Co.,  wlio  nere  doing  a  lurce  businMa  in  that 
line.  Our  Mulcahy  and  Sanders,  employes  of 
Reedy  &  Co.,  tvIio  bad  constructed  the  eleva- 
tor, placed  the  elevator  and  appiiratua  in  po- 
aitiOD,  and  prepoieJ  It  for  use.  It  is  claimed 
by  the  defendants  tbat  Mulcahy,  foreman  of 
lU'cdj  &  Co.,  ftave  instruclion  to  Ibe  plaintiff, 
at  leii9t  in  part;  and  there  ia  some  evideDce 
lendinfc  to  ebow  tliat  at  times,  wben  the  eleva- 
tor was  in  operation,  carryinjc  things  from  be- 
low to  [he  floors  above,  and  wiih  which  Mul- 
cahy was  engaged  iureapect  to  another  elevator, 
or  in  making  Bome  changes  in  connection  with 
another  elevator,  had  given  the  plainllfF,  when 
be  was  wiih  him  in  tbe  car  or  elevator,  some 
Instruction  in  regard  to  running  It;  and  it  la 
(ought  thereby,  on  the  part  of  the  defendants, 
to  relieve  themselves  from  the  consequences  of 
any  incompelency  or  failure  to  impart  instruc- 
tion Bufflctently  to  tbe  plaintiff  by  the  said 
Henry  Dillwonh. 
Thu  elevator  had  been  used  more  or  lew  oo 


HoDday,  the  S8tb  day  of  Fn'-riiary,  1881,  and 
~vaB  in  use  on  Ibe  Tuesday  succeeding;  and  at 
iboul  6  o'clock  on  this  latter  day,  while  the 
levator  was  carrying  Ibree  beams  to  the  upper 
flnoT  of  the  building,  and  bad  proceeded  up 
witb  the  beams  to  be  used  to  atrengilien  some 
shafting  used  In  connection  with  other  appa- 
raiua  on  the  tpp  floor,  and  al  a  time  when  the 
plaintiff,  with  another  of  the  emplojea  of  Die 
detendanta,  was  in  the  elevator,  and  just  after 
two  of  the  beams  had  been  taken  out  of  tbe 
elevator  at  the  third  floor,  and  with  the  third 
and  lonfier  beam,  witb  ita  lower  end  resting  on 
tbe  floor  of  the  elevator,  and  lis  upper  end  pro- 
truding beyond  the  top  of  the  elevator,  tbe  ele- 
vator was  started,  with  tbid  third  beam,  to- 
wards the  floor  above.  Tbe  elevator  was 
stopped  between  tbe  (bird  and  fourth  floors,  in 
order  to  take  out  tbe  third  beam  before  the 
upper  end  of  It  should  come  against  tbe  roof, 
aod,  while  taking  or  preparing  to  take  out  this 
third  beam,  the  elevator  was  started  by  some- 
body, and  the  evidence  leaves  it  in  some  doubt 
^fbo  that  person  was,  or  started  without  any- 
one's interference  from  some  inherent  detect  in 
the  machinery,  as  it  is  claimed;  and,  while  thus 
moving  lip.  the  upper  end  of  the  third  beam 
came  in  collision  with  the  roof,  which  caused 
tbe  cogs  of  (he  wheel  upon  the  apparatus,  one 
or  more  of  tbem,  to  break,  and  thereby  tbe 
elevator  fell  to  the  bottom,  with  the  plaintiff 


of  the  eaiplover.  Mloourl  Pao.  B.  Oo.  v.  Peresoy, 
BBKan.  421. 

Wbere  a  serrtuit  Is  directed  bf  Bforeman  l«  warm 
a  quantity  of  dynamite,  and  tlieBulwtance  explodes 

pi oycdt«  perform  tbat  psnlcularservlce.or  warned 
of  the  danBBT  accompanyiDg-  li,  which  was  un- 
knoVD  to  him.  the  employer  fs  liable  for  tbe  net  of 
the  former.  Lotrano  v.  New  Tork  t  Mt.  V.  Water 
Co.6tBiut.tSli. 

An  employs  ta  entitled  to  leoover  tor  an  injurr 
sudulned  while  BttempUiiK.  to  tha  use  of  due  cars, 
to  ot>ey  tha  command  of  tha  auporlntendent  ordsr- 
Ingrblm  to  perform  a  dangerous  service  not  within 
the  purview  of  Us  employment,  where  tbe  bu  perln- 
teodeot  did  ooc  use  due  oare.  Qalveeton  Oil  Co.  v. 
Thompeon.  76  Tei.  ESS. 

A  foreman  In  a  mine  la  presumed  to  know  the 
condition  of  the  roof,  and  hts  nefttlgeoos  In  dlrect- 
Ina  an  employ^  toworit  under  a  dangerous  portion 
Of  the  roof  will  render  the  master  liable  for  an  In- 
Jury  to  ttie  Utter,  who  was  itrnorant  of  such  dan- 
ger. Consolidated  Cob]  Co.  v.  WomtiaahBr  ria> 
April  S.  IbSO. 

A  pit  bora  in  amine  havlog authority  to  command 
tbe  workmen  in  respect  to  vrliat  work  they  shall 
do.  and  wben  tbey  shall  discontinue,  la  a  vioe-prin- 
dpal.   IIM, 

LaU  eatt*  at  aeiMenU  (n  us*  of  elevaton. 

An  employer  knowing-,  nr  whose  duty  It  is  to 
know.  thHt  so  elevator  which  an  employ^  la  obllgred 
to  use  on  occtt? Ions  has  been  undergdmr  repairs 
vhlrh  are  ool  completed,  and  that  the  elevator  Is 
out  of  order,  and  who  neglects  to  Inform  the  em- 
ployb.  who  Is  Ignnmnt  of  that  fact,  on  a  day 
when,  with  tbeeroployer'sltnowledge.  theamplojS 
will  have  occasion  to  use  the  olpvulor.  la  liable  lo 
tbelatler  for  rceulllnf  Injuries.  Dervm  v,  Heir- 
man.  31  N.  T.  8.  R.  179. 

The  employfi  does  not  ssfiime  the  risk  of  the  ele- 
vator being  lo  a  dnngeroui  condition  on  a  day 
wben.  without  his  knuw  ledge.  It  was  undergolotr 
repaln.  Ibid. 
8L.R.  A. 


Where  It  appean  tbat  a  sorubblDg  girl  was  obliged 
In  her  work  to  use  a  hotel  freight  elevator,  whlcb 
was  B  movable  platform  with  Iron  guards  on  the 
Bid«  which  did  not  reach  to  the  floor,  but  left  space 
enough  for  a  foot  to  pass  under  them,  and  at  the 
time  of  the  aoddent  It  had  swayed  to  one  side  and 
tilted  over,  and  she  was  thrown  down  and  her  foot 
passed  under  the  guard,  and  gbe  wma  Injured,  tha 
defendant  Is  liable,  the  elevator  beln^  unfitted  lot 
the  BaCotTHusponatloo  of  human  beinga.  HcSliuile 
V.  KilgalloniFa).  I0CeDt.Bop.847. 

Anemploy^  who  has  tieen  tor  some  time  engajied 
In  the  use  of  an  elevator  whfoh  runs  only  from  the 
fliat  to  the  seoond  floor  is  ffutllj  of  oontrlbutory 
negligence,  where,  onpnshlngupttae  rodbywhlch 
the  car  was  lowered,  and  repeating  this  act,  with- 
out starting  tbe  car,  be  put  his  head  Into  tbe  well 
to  see  what  was  the  matter,  knowing  the  tmttom  of 
the  oar  woa  only  sli  feet  above,  and  was  etmck  by 
ttie  car  and  injured,  when  he  could  have  eiamloed 
the  matter  safely  t>7  limply  ^Ing  upmln.  Hur- 
pby  r.  Webster  iMoss.)  Teb.  M,  laSO. 

An  employ^  who.  having  ridden  In  a  freiffhtele- 
vatorto  the  highest  floorln  the  building,  and.  after 
getting  off.  stood  upoD  the  floor  or  landing  en- 
deavorlnr  to  remove  a  oar  oontalulng  grain  from 
the  elevator,  lilH  hands  having  hold  of  tiie  car  aod 
his  body  being  over  the  elevator,  cannot  recover 
against  his  employer  for  Injuries  reoelTed,  due  to 
the  oarcleesDesa  of  theenslneer  in  starting  tbe  ele- 
vator In  the  wrong  direction,  wheteby  tbe  whole 
forae  of  tbe  engine  drew  Ibe  elevator  against  a 
solid  beam  above,  cauilntr  the  rope  to  break  and 
tbe  elevator  to  fall,  taking  the  eroployi  witb  lU 
The  negligence  of  the  engineer  being  that  ofa  fel- 
low servant,  the  employer  Is  not  liable  therefor. 
8trlngbam  v.  Stewart,  1  L.  R.  A.  483.  ill  X.  Y.  188. 

Id  an  action  lo  recover  forlnjurlf*  from  falltng 
Into  an  elevator  well  not  properly  guarded,  tlM 
evidence  showing  that  plaintiff  waa  not  Id  Uieez< 
erdse  of  proper  care,  the  fact  that  all  Um  Otber 
floors  of  the  factory  were  provided  with  self-oloa- 
Ing  hatches  Is  tmmaierial.  Taylor  r.OarewUfg. 
Co.  8  New  Kig.  Bep.  ««,  148  HaM.  ITIk 
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Bbennas  t.  Gordon. 
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In  the  car,  and  b;  mpaosor  which  the  plaloiiff 

WM  Berloujly  injured.  This  Hclion  la  Drought 
to  recover  damn:^  at  th«  lirfendRnls  for  such 
injuries,  upon  tlie  Iheo-y  that  the  plaintiff  be- 
ing iDexperieuced  in  tlic  ruoninf!'  of  an  eleva- 
tor, and  that  to  the  knowledge  of  the  defund- 
•bLi,  and  that  having  been  sssiirnrd  hj  the 
defendants  to  perform  this  duty,  Ibe  defend- 
anis  were  bound  to  qualify  him  for  such  serr- 
ice,  and  that  In  doing  bo  the  machinery  naa 
found  to  be  defective,  or  Henrv  DiUworlh, 
who  nas  assigned  as  Instructor  lor  the  plain- 
tiff, was  Incooipereut  to  perform  Ibis  duty,  or 
was  neg1ij;ent  in  hia  manner  of  performing  it, 
■ad  by  reason  of  the  premisea  the  defendeots 
are  liable  to  pay  plainlift  the  damages  he  has 
sustained. 

Mr.  Edwkrd  C.  Jameat  for  appellant: 

Defendants  are  liable  in  Uiia  case,  because 

Henry  C.   Dillwortb  was  the  plniotitf's  io' 

striicior  in  the  operation  of  the  elevator,  and 

pro  hoc  vice  represented  them. 

LoughUn  v.  State,  7  CenL  Rep.  70, 105  N.  T. 
159;  Gritpin  v.  Ba})bUt,  81  S.  Y.  818;  Brennan 
V.  Gordon,  18  Daly,  208;  Seott  t.  London  Dock 
Co.  8H.  &C.  597;  Lyimiir.  Hoietilhal.  11  Hun, 
46;  Boberii  v.  Johnicti,  B8  K  Y.  CI8;  SeyMt  v, 
IfeiB  York,  L.  E.  it  W.  R.  Co.  B5  N.  T.  583; 
M^tllen  V.  St.  John,  67  N,  Y.  B87:  mil  v.  Ninth 
Ate.  n.  Co.  U  Cent.  Bep.  621,  108  N.  Y.  239; 
Erlaeh  v.  Edtlmeyer,  IS  Jones  ft  B.  293,  88  N. 

T.  eu. 

To  order  an  unskilled  servant  to  do  anything 
retjuiring  skill.  In  respect  to  dangerous  ma- 
chinery, of  the  use  of  which  he  is  ignorant, 
without  first  instructing  him  in  its  use,  is  neg- 
ligence on  the  part  of  a  master,  rendering  him 
liable  to  the  servant  for  an  injury  iacurred  in 
«llempting  to  obey  bis  order. 

LaUfT  v.  Chicago,  B.  AQ.R.ao.^2  III.  401; 
JJnion  Pae.  S.  Go.  v.  Fori,  84  U.  8.  17  Wall. 
664  (21  L.  ed.  789);  Sitgel  v.  Schanli.  2Thomp. 
ft  C.  868;  CtmnoUj/  t.  Foilion,  41  Barb.  386; 
OrinU  v.  Froil.  8  Fost.  ft  F.  022;  Wood,  Mast. 
and  Berv.  g^  MS.  860,  444. 

Jfr.  E.  B.  Bann,  with  Mr.  dtarlaa 
KltcheU.  for  respondents: 

If  the  accident  was  caused  by  what  Barry 
Dillwortfa  did  in  the  business  of  taking  up  and 
unloading  the  beams,  the  deiendants  cannot  be 
held  liable,  as  in  doine  that  work  Harry  Dill- 
worth  and  the  plaintifc  were  co-servants. 

Bjiueg  V.  Cogtr,  112  N.  Y.  614;  LoughUn  v. 
StaU,  7  Cent.  Bep.  70,  106  N.  Y.  159;  Critpin. 
▼.  BaMtM.81N.Y.S16. 

Potter,  J,,  delivered  the  opinion  of  the 
court: 

The  principles  of  law  involved  In  this  action 
are  well  defined,  and  are  not  aeriously  coniro- 
verled  by  Ibe  counsel  upon  this  appeal.  Those 
principles  are  that  a  duty  devolved  upon  the 
master  of  a  servant  hitherto  in  the  caiwcity  of 
■  common  hand  laborer,  before  such  laborer 
■bould  be  put  in  charge  of  dangerous  machin- 
ery with  which  be  is  not  acquainted,  to  iuslruci 
and  qualify  him  for  such  new  duty.  Connolly 
V.  Paillon.  41  Barb.  868,  869;  Ryan  r.  Fowler, 
24  N.  Y.  410;  Noj/e*  v.  Bnith,  28  Vt.  69;  Union 
Pae.  R.  Co.  v.  Fort,  84  U.  a  17  WaU.  653  [21 
L.  ed.  7891. 

That,  if  the  master  select!  a  co-servant  In  bia 
8L.B.  A. 


employment  to  instruct  and  qualify  the  serr- 
ant  for  the  new  and  more  datii^roua  eervice, 
the  master  must  select  a  competent  instructor, 
or  be  liable  for  his  incompetency  or  bis  negli- 
gence while  perfonuing  the  duly  of  instructor, 
or  for  discontinuanci;  of  bis  instruction  until  it 
is  completed,  by  which  the  promoted  servant 
is  injured,  aod,  if  iiucb  la  tbe  case,  the  master 
will  be  liable  for  the  injury,  and  it  nill  be  no 
defense  thai  the  injury  was  caused  byoneserv- 
ant  to  bis  co-servsnl;  for  the  servant  wbosa 
negligence  caused  tbe  injury  atauds  for  the 
master,  and  the  latter  is  liable  in  such  case,  the 
same  as  if  the  injury  was  caused  by  tbe  per- 
sonal Qcsll.:rcace  of  the  master.  Uannt.  Ikla- 
wart  &  B.  Canal  Co.  91  N.  Y.  500;  Wood,  MasL 
and  Serv.eS  840,  850,444;  Brennanv.  Gordon, 


Cent,  Rep.  90;  Uaion  Pae.  R.  Co.  v.  Fort,  to- 

The  quejtinns  in  dispute  in  this  case,  there- 
fore. Bit  whether  the  person  giving  the  in- 
struciions  for  the  defendants,  to  qualify  the 
plaintiff  to  run  and  manage  tbe  etevalor,  prop- 
erly performed  that  duly,  or  was  himself 
guilty  of  negligence  in  slarling  the  elevator, 
or  in  leaving  it  in  plaintiff's  charge  before  be 
was  qualified,  or  whether  the  machinery  was 
imperfect  In  anf  respect,  and  the  defenJanli 
were  negligent  in  selecting  and  putting  it  In 
use.  If  any  of  these  conditions  exist  upon 
proper  and  aufflcient  evidence  to  support  it,  the 
defendants  would  be  liable  to  plaintiff  for 
tbe  injuries  he  sustained.  It  does  not  strike 
me  thai  it  can  be  reasonably  claimed  that  the 
mat^binery  was  defective  in  starting  up  at  the 
time  tbe  accident  occurred,  from  inherent  de- 
fect, and  without  somebody's  interfereuce.  II 
WBB  not  intended  to  do  so,  and  never  had  l>een 
known  to  do  so,  unless  the  rope  was  applied  to 
start  It.  Tbe  testimony  in  this  case  is  sbon- 
dant  to  show  that  somebody  applied  the  rope 
la  start  the  elevator  up.  Tbe  difficulty  just 
here  is  that  tbe  evidence  is  too  abundant,  so 
much  so  that  it  is  difUcuIC,  from  Its  supera- 
bundance, to  decide  just  who  it  was  that  ap- 
plied tbe  rope  to  move  the  elevator  up.  The 
case  aeems  to  have  been  tried  upon  tbe  tni« 
theory,  to  determine  whether  or  not  the  defend- 
ants are  liable;  and,  if  any  mistrial  has  taken 
filaf«,  il  is  owing  to  errors  in  the  charge  of  the 
earned  trial  Judge,  or  in  receiving  or  rejecting 
leslimony,  or  in  rulings  in  conducting  tbe  trial. 
Il  is  very  evident  from  a  perusal  of  the  case, 
and  Ibe  exceptions  to  the  rulings  upon  the  evi- 
dence, and  the  reoue^ts  to  charge,  and  the  ex- 
ceptions thereto,  lliat  Ihe  trial  was  very  closely 
,  contested;  and  it  would  be  somewhat  remark- 
able  if  a  trial  court,  in  theburrv  and  confusion 
incident  to  a  trial  conducted  fu  this  manner, 
should  have  avoided  tbe  commission  of  some 
error.  In  order  to  properly  dispose  of  these 
exceptions,  it  Is  neces-wry  to  have  a  just  un- 
derstanding of  tbe  questions  upon  trial.  They 
are  wbi-ther  Henry  Dillworth  was  dcsignaled 
by   the   defendants   as   the  instructor'  of  the 

filainiJff,  to  run  and  manage  tbe  elevator,  and, 
f  BO,  whether  he  properly  and  Bufficientiy  per- 
formed tbe  duly  thus  devolved  upon  bim  by 
the  defendnnU.  I  think  there  was  error  in  the 
charge  of  the  court,  made  at  the  request  of  the 
defendants;  "If  the  Jury  find,  as  a  matter  of 
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MlCHIOAX  SOPRElfB  COORT, 


JCLT, 


tixA,  Ibat  tbe  plaintiff  wu  put  under  Inatnio- 
tioQ  ol  a  competent  instructor,  and  tliat  he 
[loetructorl  was  as  well  acquainted  as  defend- 
sDt«  with  tJie  nalure  and  cliaraclerof  tbe  eerr- 
ice  wliich  hs  undevtook  to  perfoim,  be  can' 
not  recover."  The  jury  could  not  olherwisf 
understand  Ihls  inatruciion  than  to  mean  that 
tlie  defendant!'  whole  dalj  to  the  plaintiff  was 
performed  when  tbey  asBigned  aa  competent 
an  iDstructor  to  plaintiB  as  the  defeDdanta 
were.  This  naa  errooeoua  in  two  tespecls. 
The  liegrso  o'  'he  Instruclor's  compelencT  waa 
RUBgeiJ  by  the  competency  of  the  detendants. 
The  plaintiff  wat  entitled  to  have,  and  Ihe  de- 
fendants were  bound  to  provide  bim  wilb,  an 
Instructor  competent  to  leach  the  art  o(  man- 
aging an  elevator,  regardless  of  tbe  compe- 
t«ncj  of  the  defendants  in  that  regard,  and  of 
which  there  was  no  proof  whatever  la  tho  caae. 
But  tbe  defendants  were  not  only  bound  to 
furnish  the  pluiniiff  with  an  instructor  abso- 


lutelv  competent  to  manage  an  elevator,  but 
tbe  defendants  were  also  bound  to  provide  sucb 
an  Instrucior  forareasonatile  length  of  time,  to 
teach  the  plaintiff  how  to  manage  the  elevator, 
and  that  the  iostructor  sbould  be  guiltv  of  no 
negligence,  to  the  injur;  of  the  plaintiff,  wbila 
he    was   being    instructed.      These    reladCHU 

Sring  from  the  fact  that  during  this  period 
t  instructor  Is  doine  the  work  and  standing 
in  the  place  of  the  defendants,  the  masters. 
There  are  other  questions  in  Ihe  case  deserving 
consideration  upon  this  appeal,  but  I  do  not 
deem  it  necessary  or  worth  tbe  while  to  dis- 
cuss them,  havlne  reached  the  conclusion  that 
a  new  trial  must  he  granted 
ruling  already  considered. 

ThtjvdgmetU  Aovld  bd  mated,  and  «  new 
trial  granted,  with  costa  to  abide  Ihe  evenL 

All  concur,  except  Haight  and  FmrkM% 
JJ,,  not  riltiog. 


MICHIGAN  BUPRBMB  COURT, 


Ariston  J.  COOK,  Appt.,  , 

d  I  that  be  moat  have  actual  aStfiit  or  InapectloD  ot 

Landan  WINCHESTER  rt  «t  I  "«•  P"««- <rf  ««r"'w. 

8.   The  fbct  tli»t  teaiatrlx  oonld  not  ■«• 

( Hioh )  tbe  witneaaea  write  their  oune*  or  tb« 

I  scrlTenar  wrtta  her  own,  because  they  slKuod  at 

1,   nieirorda''lnppe«eDeeof  the  testa-  a  table  la  an  adjoinlnjr  room  about  twelve  feet 

tor,"  In  the  Statute  relatlDR  to  tbe  ezeouUon  uf  [  from  her  bed,  and  out  of  the  Uno  Of  her  vblon. 

Wills,  do  not  neoe«arUy  meaa  that  the  te*(*tor  1  althouah  the  door  was  open,  unleaa  she  tuoved. 


Nora.— ftormnlcxMuUon  o/wObuihiit  low  ipoiwm*. 
Bo  far  as  neardi  the  mere  format  eiecutlan  of 

tbe  teetament.  It  li  suiBolent  if  it  oonf  orma  to  the 
law  of  the  country  where  the  wi]l  ts  maito.  Bt 
Alexander,  Tuok.  lU;  Rt  Boberts'  Will,  S  Falge. 
61V,  <  N.  T.  Gh.  L.  ed.  EZ7,  B  Palve,  4M,  1  N.  T.  Ch.  L. 
ed.W7. 

TIUd  and  transfer  ol,  by  will  and  deiisa,  are  gov- 
erned b;  (ulool  ret  (Uo.  Ciarltv.Grabani.UC.S. 
a  WbeaC  678  0  L.  ed.  SSil;  Blmendorf  v.  Taylor,  £S 
V.  8. 10  Wtioit.  IGS  |fl  I.,  ed.  CSUI;  Darby  v.  Mayer. 
S  D.  B.  10  Wheat.  Ufi  iB  L.  ed.  at7);  St.  John  v.  Chew, 
a  U.  8. 1£  Wheat.  168  (S  L.  ed.  688). 

When  a  will  conveys  real  eelat«.  It  must  be  exe- 
cutod  and  attealod  In  accordance  with  the  law  of 
the  place  where  the  property  Is  sllualed.  and  the 
tofilan^anlary  capacity  of  the  testator  must  be  de- 
termined by  the  same  law,  while  the  testamentary 
disposition  of  personal  property  la  governed  by  Che 
law  of  the  lesCator'a  domiolL  Dickey  v.  Vann,  SI 
Ala.  tSS;  Hunt  v.  Hootrie,  S  Bradt.  SO. 

The  seneial  rule  is  that  the  law  of  ■  testator's 
domicll  at  tbe  time  of  bis  death  controls  the  testa- 
mentary dispoaitlon  of  his  peraooal  property,  and 
of  all  hia  re^  property  situated  within  the  Jurisdlo- 
don  ot  tbe  State  of  bis  domlolL  Bonatl  v.  Welsoh, 
U  H.  r.  leb  Stanley  v.  Bemea,  8  Hbkk.  BccI.  873; 
Prloa  V,  Dewbunt,  t  HyL  ±  O.  "a-.  B*  Boberta- 
Will,  S  Paige.  MB,  4  N.  r.  Ch.  I.,  ed.  tfT;  Thornton 
V.  Curling,  S  81m.  810:  Ferraris  v.  HerCToid,  7  Jur. 
as;  DMoabals  t.  Berquier,  1  Blan.  888;  Re  Baston's 
Will,  a  Paige,  188,  S  N.  T,  Ch.  L.  ed.  MS;  Chamber- 
lain  V.  Chamberlain,  U  H.  1. 185;  Moultrie  v.  Hunt, 
!3  N.  T.  108. 


JIsquMtss  to  dut 


r\eia. 


Four  tUngB.  at  leait,  are  requialta  for  the  dne 
execution  of  a  will,  whloh  may  be  ■uoolDotly  stated 
8L.  R.A. 


as  follows:  the  testator's  sutjscrlptlon  at  the  end  vt 
the  will,  done  In  preeenoe  of  esoh  of  the  atteedng 
witnesses.  Or  aaknowledgliiB  such  subscription  to 
them;  publication,  or  declaring  to  them  at  Um 
time  of  making  or  acknowledging  subsoriptlon 
tbat  It  li  his  last  will  and  testament,  and  atteal*. 
tlon  by  at  least  two  witneaeee,  who  sign  their 
name*  as  suoh  at  the  end  uf  the  wll],  at  his  requeat. 
Butler  v.  Benson,  1  Barb.  630;  Rutherford  r.  Ruth- 
erf  otd,  1  Denio,  8K  Chaffee  v.  Baptist  Mlslonair 
Cony.  10  Paige,  85,  4  K.  Y.  Ch.  L.  ed.  888;  Brlnoker- 
boE  V.  Bemsen,  8  Paige,  488,  4  N.  Y.  Ql  L.  ed. 
GI4. 

The  Legialature  has  power  to  prescribe  the  for- 
mallHea  to  be  observed  In  the  ezeeutlon  of  awlll: 
and  br  so  doing  it  does  not  Interfaro  with  the  iiat> 
ursl  right  of  an  Indlvliluai  to  dlspaaeof  his  prop. 
ertyasheseesSt.   its  UoCabe,  88  Cal.  619. 

If  the  Intended  dlepoaltlon  of  property  be  of  a 
testamentary  chaiacter.  not  to  take  effect  in  tbe 
testator's  lifetime,  such  diaposilion  Is  Inoperative 
unless  In  writing  In  conformity  to  tbe  Statute  re- 
lating to  wills.  Comer  v.  Oonur,  ■  West.  Kep.  47!^ 
UOIU.  480. 

It  la  not  neoesury  tbat  the  praaentatton  o(  a  wUl 
be  manual  or  more  formally  made  than  by  an 
afflrmstive  answer  to  the  question  by  the  testatot 
whether  the  paper  contains  his  Isst  wllL  Ptarr  v. 
Belmont,  38  I^  Ann.  SH. 

The  Civil  Code  of  Louisiana  employs  the  wort 
"  teelameota  "  In  Its  generic  sense,  and  It  was  IB- 
tended  to  convey  the  idea  that  the  several  formak 
Itlee  required  hi  the  ooutectloD  of  different  test»- 
menla  must  tw  obaarved  therein  "teapeotlvely" 
ondnofoolleotlvely.''  lIunKy's  BuooewtOD  II^ 
Deo.  16. 1888. 

Wills  of  penonal  property,  esrept  mmoupatlra 
wills  of  a  osrtalD  obaiacAr.  must  ba  azaoulad  l« 
wriUug.   BBporlsTanier,  E4B.C.tIl. 


Bee  also  12  L.  H.  A.  452;  15  L.  R.   -\.  COO:  JfJ  L.  R,  A.  307;  18  L.  R.  A.  «8. 


Cook  ▼.  Winohbstkb. 


which  iha  wM  nnmbl*  to  do,  wOl  not  iDvtOldata 
the  exeouttOD  or  the  irUI  nadar  ft  (tatuCe  requir- 
ing her  tlraaturB  U  mule  bj  Kkother,  ai  well  u 
those  oi  the  wltnieeoe,  tu  be  mbscitbed  In  "her 
preefnoe,"  wbera  tb»  wOl  wee  ned  to  her  both 
beiim  end  after  drninff  and  the  VMtoMOt  the 
wltneeeet  ahown  to  bee  and  ther  told  beclnan- 
o  her  qaeatloi)  that  ther  had  atsned  It  and 


APPEAL  by  proponent  from  tt  Judpinent  of 
the  Circuit  Courl  Tor  Kent  County  affirm- 
ing t,  judgment  of  the  Probate  Court  refusiuK 
to  admit  to  probate  the  alleged  vill  of  Alzina 


Page,  deceased.  Reiiefrud. 
The  facta  are  fully  stated  i 
MfttT*,  Tllmh»r  ft  Felker  for  appellant 


e  facta  are  fully  stated  in  the  opinion. 


J.,  delivered  tbe  opinion  of  the 

Thia  controveny  involves  the  validity  of  a 
will,  the  sole  question  being  whether  or  not  it 
-was  duly  executed,  or  rather  witnessed,  under 
tbe  laws  of  thla  State.  There  is  no  queation  of 
fraud  orundue  influence  in  tbe  case,  nor  did  the 
lest  atris  lack  mental  capacity  to  executeawlll. 
It  must  be  conceded  from  all  the  testimony  in 
tbe  case  thai  the  will  was  drawn  by  an  honest, 
disinterested  and  trustworthy  man;  Ibat  he 
was  the  chosen  Instrument  of  Mrs.  Pase  to 
draft  it;  that  she  had  frequently  consulted  and 
advised  with  him  before  as  to  the  disposition 
of  her  property,  and  bad  told  him  how  she  in- 


tended to  bequeath  It;  that  tbe  will  as  mode 
was  Just  as  sne  wanted  It,  and  as  abe  had  long 
Intended  to  make  It;  Ibnt  it  waa  read  to  her 
before  she  alined  ll  and  after  she  signed,  at 
bolb  of  which  times  she  expressed  herself  as 
fully  satisfied  with  it;  that  she  signed  ft  in  the 
presence  of  the  persona  who  witnessed  it,  and 
that  she  requested  tbem  to  witness  it;  tbat  ^he 
asked  them  alter  it  was  executed  if  they  hod 
witnessed  It,  and  received  an  affirmative 
answer,  and  was  then  shown  tbcir  signatures, 
and  their  names  were  read  over  to  ber.  If  thu 
will  is  not  sustained,  the  property  will  certainly 
go,  ondei  tbe  law,  where  she  did  not  wiab  it  to 
go.  It  is  therefore  the  dutv  of  tbe  courts  to 
uphold  It  if  possible.  ItUclaimed  that  tbe  re- 
quirements of  our  Statute  were  not  complied 
with  in  the  witnessing  of  tbls  will.  Tbe  8lat- 
■     provides  (How.  Btat,  §_  5788)  that  three 


signed  by  the  testator,  or  By  some  person  in  his 

firesence,  and  by  bis  express  dircctioa;  (8)  that 
t  shall  be  attested  and  subscribed  in  the  pres- 
of  tbe  testator,  by  two  or  more  competent 


The  will  was  drawn  by  James  Tolaud,  so- 
pervisnr  of  tbe  Township  of  Byron,  Kent 
County,  who  lived  oaly  a  few  rods  from  Mrs. 
Page,  and  with  whom  she  had  frequently 
talked  about  making  ber  will,  and  how  she 
wished  it  drawn.  On  the  80th  of  June,  IBW, 
she  sent  for  him.  Mia.  Page  had  been  an  in-  ' 
valid  for  many  years,  and  at  this  time  was  con- 
fined to  her  bed,  and  unable  to  leave  it  without 
help.    Toland  found  her  in  a  l)edroom  adjoin- 


n  at  statute  to  be  eompUtd  vikh. 

Inttie  ezeoutloD  o(  tbe  Instrument  the  Statute 
'does  Dot  require  anr  partloular  fonnol  irordslo 
be  need  by  the  testator  elthur  in  the  admlasloQ  of 
hli  diniature.  In  the  pulillcatloii  ol  tbe  luslnimeot 
-or  In  (ha  oommunlcatlon  Ui  tbe  wltoeaees  ot  his  de- 
•iie  thdt  the?  subacrllw  their  names  (o  the  will  aa 
attenlns wnnesBes.  ItlasumclentU  the  formali- 
ties required  \>j  the  Statute  are  compllad  with.  Ly- 
man V.  PhlUlps,  a  Dem.  tO. 

It  is  Bufflclent  tr  the  regulslttooa  of  tbe  Statute  are 
compiled  with  Id  tulatanoe.  Brown  v.  De  Seldlng, 
1  Bandr.  to,  8H.  T.  I,esBl  Oba.  fiS;  Bemstn  V.  Brlnok- 
erhoff,  at  Vend.  8SS. 

The  substance  of  the  teelator's  Intention,  If  man- 
Iteated  t>riuohactBBSthelawrecDKnlEea,  IstOBOV- 
^rn  Id  preferenoe  to  an;  formal  or  lite  nil  following 
of  the  words  of  the  Statute.    Simmons  v.  Slmmooa. 

The  onus  of  satisf  ring  the  court  tbat  thej  have 
.all  tieen  compiled  with  Ilea  upon  the  party  seeblnii 
to  ealabllsh  the  will.  BasUov.Baakln.seK.  7.121, 
«U:  tetrls  V.  Lewis,  U  N.  T.  2U. 

aubterivtion  to  WB. 

So  one  of  the  requlBlt«a  of  the  Statul 
aorlptloD  of  a  will  oan  be  dispensed  with, 
out  a  BubstanUal  compUanoe  with  them  all,  the  wiU 
«Biuiot  be  admitted  to  proliata.  Hatcn  v.  Slgman, 
1  Dem.  tat;  Lewis  v.  Lewta,  IB  Barb.  SZ;  &sldn  v. 
Baskin,  81 N.  7.  Ul.  lU:  Seymour  v.  Van  Wyck.  « 
N.  T.  UO;  Mltoh«U  V.  Ultohell,  IS  Hun.  BT;  Jackson 
V.  JaokKin,  SO  N.  T.  lt& 

Whare  a  BtAtute  provides  tbat  a  will  must  b« 
^^tMorlbed  by  the  testator."  etc.  It  ta  hqld  that 
where  another  peison.  hi  the  presence  and  at  the 
requeat  of  the  testator,  signs  hi*  name  to  the  will. 
It  la  a  good  execution  under  the  Statute.  Boott  v, 
Seaver,  6B  Wta.  181:  Bamatd  v,  Heydrlok,  IS  Baiti. 
8L.B.  A. 

See  also  11  L.  R.  A.  TOe. 


80.  t  Abb.  Ft.  N.  8.  10,  89  Bow.  Pr,  101;  Be  UoEl- 

wslnciaN.J.Eq.BOa. 

It  IB  sufficient  tbat  It  be  either  made,  oranknowl- 
ed^d.  In  the  prcsenoe  of  those  who  attest  it.  If  It 
tie  unsigned.  It  Is  no  will;  and  In  that  case  publica- 
tion and  atteetatioD  are  alike  nnavalUns.  BasUii 
V.  Baskln.  88  N.  T.  1I»,  E  Trans.  App.  IT. 

The  law  allows  the  will  to  l>e  aubeorlbed  bj  tbe 
testator  maid ns  his  mark,  or  hia  name  may  be  writ- 
ten by  another  person  at  his  requcet  Simpson's 
Will.  8  Redf.  88.  Bee  nots  to  Kooz'a  App.  (Pa.)  8  L 
B.A.8S8. 

The  BtlestlDg  wttncssM  should  see  tbe  teetator  or 
■omeone  for  him  slKa  tlie  Instrument,  or  tbe  testa- 
tor should  eltber  ny  or  do  soDiethlng  In  their  pree- 
ence  and  hearlDgr,  Indicating  that  be  tntenila  to 
lecognliesuohlnBtxument  as  one  which  boa  been 
signed  by  him  as  a  valid  wfU.  Qardlner  v.  Balnea, 
a  Dem.  IDS;  Lyman  v.  Phllllpa,  8  Dem.  ITl. 

Where  teatatrli  subscribed  the  will  by  making 
her  mark,  but  not  In  the  presence  of  theatteeting 
witnessea,  and  afterwards  In  their  preeence  placed 
her  Unger  on  her  name  and  said,  "I  acknowlsdge 
this  to  tie  my  last  will  and  testament,"  tbe  will  was 
not  well  eiecu  ted.  B<  Sha(rer,2  How.Pr.  N.S.IB*; 
WHlls  v.Uott,  86  N.T.  188,  £  Trans.  App.  67;  Porteus 
V.  Holm.  4  Dam.  18;  Lewis  v.  Lewis.  11  N.  T.  KB; 
Lerabee  v.  Ballard,  1  Dem.  187;  Buckhout  v.  Flaber, 
1  Dem.  283. 

The  Hubsorlptlon,  by  a  witntei  to  a  will,  of  tbe 
name  of  tbe  teetatrlx,  made  under  her  direodoo,  In 
her  pieeenoe  and  at  ber  request.  1*  a  sumdentoxe- 
cutloD  of  ttie  wilt,  although  the  peison  slgnlug  her 
name  omlta  to  writs  bis  own  name  nearby  as  a  wit- 
ness to  her  signatuTe.   He  I^ngan,  Tl  Cal.  883. 

Tbe  first  Dame  only  may  be  a  suffloleut  signatnrs 
to  a  will,  where  It  la  clearly  Intended  as  •  oomplet* 
execution  of  the  Instrument,  Knox's  App.  tli.'R. 
A.8G8.UlPa.!a). 
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Idjt,  and  opening  by  a  door  into  tbe  kitchen, — 
■  kiiclien  bedroom, — nbich  commuDiceled 
witb  CO  oilier  room.  He  aaked  Mre.  Pa^, 
who  suid  tbal  sbe  waa  readj;  to  make  her  will, 
and  wished  bim  to  draw  it,  if  sbe  wanted  it 
drawn  in  tbe  game  maimer  aa  ahe  bad  before 
told  bim  to  draw  it.  She  aaid,  "  Yea,"  and  he 
proceeded.  There  was  do  table  in  [he  room 
where  Mia.  Fagt  waa,  and  he  drew  the  will  on 
&  table  in  tbe  kitchen.  This  table  waa  near  the 
bedroom  door,  but  when  the  door  was  open  it 
waa  tmpoaaible  for  anjone  lyinj;  nijiiareV  on 
tbe  bed  to  see  the  table  or  anyone  sitting  at  tL 
Mrs.  Page  could  not  move  in  l>ed,  and  was  not 
able  to  see  the  table.  Toland  drew  the  will, 
and  took  il  into  tbe  bedroom,  and  read  it  to 
Mrs.  Page.  She  was  satisfied  witb  the  will. 
Not  being  able  to  handle  a  pen  very  well,  she 
requested  Toland  to  write  her  name.  He  went 
to  the  kitchen  table  and  wrote  it.  He  then 
came  ID.  and  sbe  made  her  mark.  Three  ladiea 
were  preaent  in  tbe  room,  Mrs.  Weaver,  Mrs. 
HcCoonell  and  Mrs.  Miller.  Mrs.  Page  re- 
quested Mrs.  Weaver  and  Mrs.  McCoDoell  to 
witness  tbe  will.  Mrs.  Weaverdid  not  wish  to 
aign  it  for  some  reason,  and  Mrs.  Page  tfaen 
signified  that  she  wished  Mrs.  Miller  to  witness 
it  Mrs.  Milicr  and  Mr*.  McGonnell  then 
stepped  into  the  kiteben  aod  signed  the  will  as 
wiinesses.  Mr.  Toland  and  the  witnesses  then 
went  into  the  room  again,  and  Toland  read  the 
witloverto  ber  a^aiu,  and  asked  her  if  it  suited 
her.  She  said  it  waa  all  right. — just  as  she  in- 
tended it  should  be.  Toland  showed  the  Dames 
of  tbe  wiinci's«>s  to  her,  and  also  resd  ttiem  to 
ber.    He  testified  that  previous  to  bis  sbowiog 


It  to  her  sbe  asked  the  witnesses  if  tbej  haA 
signed  it,  and  tbe;  told  her  they  had.  Tb* 
door  was  open  between  the  kitchen  and  bed- 
room when    the  witnessing  was  done.     Mn. 

Miller's  testimony  agrees  mith  Toland,  except 
she  says  (hat  ahe  stood  in  the  door  when  lb»- 
wlll  was  being  read  over  after  the  witnesses  bad 
signed  it,  and  did  not  hear  Mrs.  Page  aak  her 
or  Mrs.  McConnell  jf  tbey  had  signed  as  wit- 
Deases,  but  heard  Toland  leH  her  that  they  had 
witnessed  (he  will,  and  read  their  names  to  ber. 
Mrs.  McConnell  (now  Mrs.  Merrill)  states  thai 
wbea  tbey  went  back  into  the  bedroom  after 
witnessing  the  will,  and  Toland  read  it  all  over 
to  Mrs.  Page  again,  sbe  laid  it  was  all  right, 
and  just  as  sbe  wanted  it. — tbe  witnesses  and 
everything  were  all  right.  "  Sbe  asked  me  if* 
we  had  signed  it,  and  Itold  her  we  bad.  Mrs. 
Miller  and  Mr.  Toland  were  there." 

Tbe  room  in  which  Mrs.  Pa^e  was  lying  was- 
eight  feet  square.  The  kitchen  waa  about  fif- 
teen feet  square.  The  distance  from  where  tbe 
witnesses  sat  wblle  signing  tbe  will  to  the  bed 
of  Mrs.  Page  was  about  twelve  feet.  The  will 
was  denied  probate  by  the  judge  of  probate  of 
Kent  County,  and  on  appeal  to  tbe  circuit  court 
bis  action  was  affirmed. 

It  Is  claimed  that  the  will  was  not  executed — 
witnessed — in  tbe  presence  of  tbe  testatri«.  It 
Is  true  tbal  it  was  physically  impossible  for  her 
to  see  tbe  witnesses  when  they  were  in  tbe  act 
of  signing  it  without  moving  hcTself  upon  the- 
edge  of  toe  bed,  which  sbe  was  unable  to  do. 
And  it  is  argued  by  counsel  for  the  coutestanta- 
that  there  are  no  esses  to  be  found  la  tbe  books, 
-except  possibly  two,  which  can  be  claimed  as- 


Tbe  testator  muK  declare  the  Instrument  to  be 
bis  last  wilt  and  leetament  b)  eaoh  of  tlie  sutscrltv 
Inir  wItncsiKS.  Abbo;  v.  Cbrlsty,  &  Barb.  S19;  Nel- 
son V.  McOtffort,  a  Barb.  Cli.  118.  fi  S.  Y.  Cb.  L.  ed. 
to-.  Orser  v.  Orser,  24  N.  T.  SI:  Auburn  TheotOETlcal 
BemlnaiT  v.  Colfaoun,  SI  N.  Y.  4Xi:  Tbompson  v.  Sea- 
Btedt.  e  Tbomp.  &  C.  TB;  TsiraQt  v.  Ware,  note  to  9S 
N.  Y.  428;  Peck  V.  Oury,  K7  S.  T.  ID. 

A  declaration  b;  a  testator  to  the  wltnees,  that 
tbe  Instrument  la  hla  wtll,  or  even  arcQuesc  by  him 
to  the  wltDGes  to  atte-t  his  will,  or  ottier  varied  form 
of  oiprcBBloa  ImplrmB-  that  the  same  had  tieen 
sbnied  by  the  testator,  are  ettherof  them  quite  auf- 
ficleot.  Wtliia  V.  MottBS  N.  Y.  4aT,£  TraoB.  App. 
TZ;  Eta  V.  Edwarda,  IB  Gray,  91. 

Where  the  testator  produces  tbe  will,  with  the 
al^ature  vlslbiy  apparent  on  the  fiice  of  it,  to  the 
wttnessee,  and  requests  tliem  to  8Ut»u!ril>e  It.  It  is  a 
■ufflcteaC  actiDOwIedument  of  his  slgnnture.  Re 
Harder,  Tuck.430;  Baab  v.  Pumel,  S  Harr.  iDel.l 
448;  Dewey  v.  Dewey,  1  Uet.  84S;  Hogtm  t.  Groeve- 
Dor,  10  Met.  U. 

Where  oae  of  the  wltneesesln  the  presence  of  tbe 
otberaaked  the  testator  If  the  name  at  the  end  of 
tbe  tnatrumeat  was  his,  and  Iho  testator  replied 
that  tt  was,  ft  was  a  suffldont  sutiacriptioo.  If  be 
it  open  In  hla  band  and  said  to 


will,"  and  then  to  tbe  other  "I  want  you  to  witneea 
It  too,"  It  waa  sufflolent  as  a  publtcntion.  Van 
Hooeer  v.  Tan  Hooaer.  1  Redt.  SSS. 

If  tlie  testator  knew  the  nature  of  tbe  Instrument 
he  executed,  and  that  the  wltneasea  were  Informed 
atthedmetliatlt  was  bis  wilt,  cliherby  himself  or 
by  any  prison  acUng  for  him  In  hla  presence,  this 
was  BufBctent.  Auburn  Theological  Seminary  v. 
CInlhoun,  88  Barb.  UO;  Segulne  T.  Seffuine,  £  Barb. 
8L.R.A. 


SSS;  Nipper  v.  Qroesbeck,  9  Barb,  fni;  Ooffln  r. 
Coffln,  sa  N.  Y.  e. 

Where  testatrix  took  the  win  drawn  by  one  of 
tbe  witnesses,  mad  It  and  pronounced  It  all  riKbt. 
and  aatd.  In  the  presence  and  hearing  Of  all,  that 
theoneshehad  brousbtln  would  beawltueaato 
It,  and  requested  him  to  elKnlt,wblDh  he  did,  and 
the  other  witness  waa  told  In  her  presence  that  taa 
was  needed  to  alfrn  aa  a  wltiieea.  which  he  did.  this 
was  a  substantial  comptlauoe  with  the  Btatuta. 
Thompson  V.Stevens.  SB  N.  Y.  SSS:  Gilbert  v.  Knox, 
M  N.  Y.  121;  Peclc  v.  Cary.  «!  N.  T.  t. 

No  formal  declaration  of  a  iMper  executed  aa  k 
last  will  and  testament  Is  necessary;  It  la  only  re> 
quired  that  the  witnesses  should  be  given  to  under- 
stand by  words  or  acts  of  decedent  that  tbe  pro- 
posed paper  waa  Intended  as  a  wllL  Jones  T.  JODS^ 
tSHun,Bn. 

(Jnder  the  Code,  It  la  not  Decenary  that  tbera 
should  be  particular  words  or  a  set  form  of  speeclt 
to  constitute  a  declaration  that  the  Instrument  la- 
the tntator's  will,    Buurke  v.  Wllsou.  88  I^  Ann. 


Any  act  which  Indicates  tbe  same  thing  witb  ua- 
olstaliablc  certainty  Is  sundent   Allison  v.  AlU- 

on,  Ifllll.ra;  NIckeisoQV.  Bnok.12Cuah.aaE. 
It  la  sutBcient  that  enough  la  said  or  done  In  th» 


presence  and  with  the  knowledge  of  the  I 

make  the  wltnesees  understand  dlBtinatty  that  ha 

desires  them  to  know  that  the  paper  Is  bis  will,  and 

that  they  ore  to  witness  It.    Klklnton  v.  Biick.  I 

L.  a  A.  181,  44  N.  J.  Bq.  lU;  A*  Hunt,  UD  N.  Y. 

278. 

Where  the  only  declaration  mads  by  teatalor 
In  tbe  presenoeof  the  wltneises  was  bis  reply  to  tba- 
queeUon  whether  It  waa  his  last 
to  wtilab  he  answered  "Yea,"- 
aokuowledgment  of  the  gi 
ture.    JK  Austin.  45  H 
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Cook  t,  Wikchesteb. 


mntborltr  for  the  sdmigsion  of  the  will  to  pro- 
bate. Tbftt  tbe  Statute  baa  been  uniforml; 
held  to  require  that  "  thecoDditionand  positioa 
of  tbe  teatalor  when  his  will  tfatlcnted,  and  in 
refercDce  to  the  act  of  BigninK  bj  the  witneases, 
and  their  localitj  when  algning,  muat  be  Bucb 
that  he  has  knowledge  of  what  is  going 
forward,  and  i»  meutallj  obserTant  of  the  ape- 
ciflc  act  in  progreas,  and,  unless  he  ie  blind,  che 
eigBlQg  b;  tbe  witnesses  muat  occur  where  the 
tPBiaior,  as  he  ia  circumstaQced,  may  ace  tbem 
si^D  it  be  chooses  to  do  so.  If  in  Cbia  stale  of 
tbiDES  some  cbanfie  in  the  testator's  poslure  is  t 
requisite  to  bring  the  action  of  the  wilnesses 
within  the  scope  of  lils  vision,  and  such  move- 
ment is  not  prevented  by  his  phjaicol  inflrmity, 
but  ia  cauaed  by  no  indisposition  or  iudiSereuce 
on  bis  part  to  take  visual  notice  of  the  proceed- 
ings, the  act  of  witnessing  la  to  be  considered 
a*  done  in  his  presence.  If,  however,  tbe  tes- 
latoi'a  ability  to  see  the  witnesses  subscribe  ia 
dependent  upon  hla  ability  to  make  the  requi- 
afte  movement,  then  if  his  ailment  ao  opeTal«a 
upon  him  aa  to  prevent  this  movement,  and  on 
account  of  tbli  be  does  not  see  tbe  wilnesses 
mibscribe.  the  will  Is  not  witnessed  in  bis  pres- 
ence." See  opinion  of  JujfiJxQravealii  ^^'n 
V.  Wmkerly,  19  Mich.  B04. 

A  large  number  of  casea  are  cited  in  sapport 
of  the  counsel's  claim,  to  wit:  MandeviiU  v. 
Parker,  ai  N.  J.  Eq.  243;  Doe  t.  Manifold.  1 
Maule&8.  SB4;Re3fnoid>-7.Beynald»,  1  Bpeeis, 
L.  aS3:  Rchinaon  v.  King,  6  Ga.  539;  Broek*  v. 
Duffta,  38Ga.44I;  Heed  v.  Beb&ftt.  28  Gn.  294; 
•TpDM  T.  Tuck,  8  Jonea,  L.  202;  SeeUtton  v. 
Pgtty,  Caith.  79;  Broderidc  t.  Brodtriok,  1  P. 


Wms.  289;  lafnJtv.  Qirtman.  SSOa.  389;  NHl 
v.  JTrii,  ILelgb,  8;  Ormtorf  v.  ifttmmw,  1 3  B. 
Hon.  620;  Be  Domnie,  43  Wis.  66;  Dum  t. 
Girrfdun,  40aa,  122:  ffifefe/iv.  Hortfm,  7Har. 
&  J.  61;  RutneU  v.  Fail».  3  Har.  &  McH.  457; 
Graham  v.  Gra/inm,  10  Ired.  L.  3JB;  lie  Oot"* 
Will,  IJones,  L.  321;  Bagland  v.  Huntingdon, 
1  Ired.  L.  661;  OhoM-v,  Rittred^.  11  Allen,  49; 
Gompton  v.  Mitton,  13  N.  J.  t.  71;  Gombi  t. 
JoUy,  8  N,  J.  Eq.  825;  Den.  v.  Matiack,  17  N. 
J.  L.  86;  HindmaTth  v.  Carlton,  8  H.  L.  Caa. 
160. 

It  must  be  conceded  (hat  these  canes  all  fully 
support  tbe  contention  that  the  will  must  be- 
witnessed  in  ibe  aame  room  with  the  testator, 
or,  if  out  of  the  room,  where  be  can  see  thenv 
sien  if  he  desires  to  do  so, — be  must  be  in  a  po- 
aifion  where  it  isposaihle  toseo  them.  The  fact 
that  Ibe  will,  after  bein;;  witnessed  out  of  the 
testator's  sight,  la  brouftbt  to  tlie  view  of  th» 
leslator,  and  be  looks  upon  the  signatures  of  thtt 
wiinessea.  and  they  then  acknowledge  the  wit- 
nessing of  it  befnre  bim,  will  not  cure  ibis  de- 
fect in  its  execution,  according  to  the  nulborily- 
ot  some  of  these  cases.  See  Cliase  v.  KMredgtr 
H  Allen,  61;  lie  Vox-i  Will.  Graham  v.  Ora- 
ham,  Eu»»eil  v.  Fallt,  Lamb  v.  Girtman  and 
Be  Dovmie,  tupra. 

The  extreme  rule  laid  down  in  aome  of  tbeB» 
cases  cited  by  counsel  for  contestants,  notably 
Graham  v.  Graham,  tupra,  a  Kortb  Carolina 
case,  was  criticised,  and  I  think  justly  ao,  by 
Juttiee  Champlin  in  Maynard  v,  Vinton,  fi> 
Slich.  14S,  149,  but  for  thepurposes  of  that  case 
thedoctrineof  Aikin  v.  ffiftfcertey  waa adhered 
to. 


Bot  where  tbe  name  of  tlie  testator  was  not 
■Isiied  to  the  will  In  tbe  presenoe  ot  either  of  the 
attesting  wltneoes,  and  testator  did  not  acfaiowl- 
edge  the  etgnature  to  be  tils  to  either  ot  such  wit- 
netees.  hla  answer  "Yes."  to  a  question  of  one  of 
it»  aubearlbintr  wltneasee  when  she  inquired  on 
aDterlngTi  refeniag  to  tbe  tentBtor  and  hig  wife, 
wIteUier  thej  were  nutldngr  their  wUli.  U  not  a 
e  Kith  the  requirement  of  the  Statute, 
a.  W  N.  T.  S.  K.  446. 

Hli  aeknowledermetit  that  the  seal  and  sl^atuTe 
are  his,  with  a  request  to  the  witnesses  to  attest  the 
Instrument,  to  suffloleDt.    Osbom  r.  Cook,  11  Cush. 

sas. 

In  Uie  abaenoa  of  a  aubeariptlon  Id  the  presence 
of  the  wttneMea,  there  must  be  substantjallr  an  ae- 
knowledgmeot;  and  the  law  will  not  deem  snflloicot 
proof  of  ButMorlpCloD  that  whiob  doea  not  oomeup 
totbU.    aittei*  of  Ohailtr  T.  Kellr.  or  N.  T.  US. 

It  to  not  snlBolent  aoknowledfrmeat  b7  the  testa- 
tor that  he  has  turned  the  wlU,  unless  tbe  witneaaea 
■eethealffDature.   S«  Hackar,  M  Hun,  ffTL 

llie  law  requires  that  tlie  testator  shall  eommu- 
Dloateto  Urn  wltnewesUiatttishlawlllandhede- 
rina  tbsm  to  attest  It.  An  unlimited  latitude  of 
It  convera  the  proper 


if  words  Is  required  or  neo- 
a  etTect  publication.  Lane  v.  Lane. IBM. 
4:  its  Beckett,  4  Oent.  Hep.  SSI.  lOS  IS.  Y.  W. 
PoblloatJon  of  will  max  be  made  in  any  form  of 
eomiBunloBtiaa  b7t«statorto  witnesses,  whereby 
he  makes  known  to  them  that  be  Intends  the  In- 
■tmmsat  to  take  effeot  as  hie  wlU.  See  CotBn  v, 
Ooffln,  tSN.  T.  B,  BO  Am.  Dec.  »6.  and  note. 

tf  Rliraed  before  belnr  prewoted  to  them,  the 
evhlbltlott  of  the  paper  wttb  his  acknowledge 
S  L.  R.  A. 


ment  thst  It  was  bis  last  will  and  testament  was  a 
suffioleut  Boknowledjrment  of  tbe  slg-nature  and 
publication  ot  the  will,  within  tbe  rule  laid  down 
by  this  court  In  tU  Phlllfps,  88  N.  Y.  287. 

If  signed  by  another  than  the  testator,  and  th» 
Slgtrature  be  [lurposely  oonoealed  from  his  view 
andthatof  theatleetlng:  wknefses,  the  mere  pub- 
lication of  (lie  Instrumeut  bb  hla  last  will  and  tat*. 
mcnt  cannot  fairly  be  deemed  ao  aoknowledsmcnt- 
that  the  uoseeo  aubecrlpUoo  was  made  by  hla  di- 
rection. BOBkfa  V.  Baaklo,  86  N.  F.  US,  £  Traua. 
App.  IT;  Kutherford  v.  Kutherford,  1  Denio,  SB. 

The  Bifrnlns  of  a  will  br  tbe  leetatrii  and  wlt- 
nenes  in  the  presence  of  each  other  la  a  eulDclent 
publication  of  It,  where  tbe  person  who  drew  It 
announced  that  It  was  her  wlU.  Denny  v.  Plnney, 
6New  Bob.  Rep.  «89.  80  Vt.  m*. 

If  the  will  was  signed  before  Its  attestation,  the- 
exhibition  of  the  will,  and  of  the  testator's  slEna- 
tureattached  tbereto,  and  bis  declaration  Qa.t  K 
was  his  last  will  and  testament,  and  a  request  to 
the  witnegges  to  attest  the  same.  Is  a  sufficient  ao- 
knowledgmeDt  of  the  slsnature  and  publication, 
Se  Hunt.  42  Hun,  4S4. 

It  has  been  doubted  whether,  as  to  awlUof  real 
estate,  publlcatloti,  In  the  sense  required  t>y  the 
Btatute  of  this  Btate,  was  ever  necessary  since  tbe 
enactment  of  £8  Oar.  n.,  chap.  8.  Bt  Simpson,  tH- 
Bow.  Pr.  18G. 

There  is  a  dilTerenoe  between  our  former  Btatute 
of  Wills  and  the  prteent  one,  which  shows  the  ne- 
cesBlty  of  tbe  publication  ot  tbe  instrument  by 
declaring  It  to  be  the  last  wlU  and  teetameDt  ot  iX» 
testator.   Proctor  v.  Clarke,  8  Bedt.  «& 


Under  tlie  Statute  of  WIsconBlii.  the  witne 
1  will  need  not  know  the  nature  of  the  iuBtn 
to  which  they  attach  their  namn  aa  wllnei 
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Joi.i. 


Id  Magnard  r.  Vinton  Hie  («BlatrIz  was  la  a 
posilloD  where  sbe  migbt  bave  Been  the  wit- 
nesses sif;n,  as  tbef  wrie  within  the  ranpe  at 
lier  vision  If  she  saw  flt  to  Jook,  as  was  also  tlie 
«aae  with  the  ttatalor  in  Ailiin  v.   Weekerle;/. 

The  precise  question  raised  by  the  record  in 
this  case  bas  oever  beca  preseniod  to  ibis  court, 
«od  Dcillier  of  the  tno  (;:.BCS  above  mentioned 
seems  to  stand  in  Ibe  way  of  a  Just  and  libera! 
coDSlruclion  of  Ebe  Statute  in  this  case  in  favor 
of  the  validity  of  Ibe  execulioa  ol  tbls  will  of 
AlzinH  Page.  I  agree  witb  Jvdg»  Champliu 
that  "presence,"  as  used  in  the  Statute,  has 
been  loo  narrowly  construed  by  many  of  the 
«ourts  as  meaninc  tbal  the  wiineaaes  must  be 
under  the  eye  of  the  testator.  I  find  two  cases 
referred  to  on  (lie  argument  where  the  facts  are 
Almost  identical  with  those  found  by  the  circuit 
Judge  in  this  cose,  and  in  both  of  which  the 
wiilwas  sustained. 

In  the  first  (SlvrdtMnt  t.  BircMtt,  10  Qralt. 
«7),  the  will  was  attested  bv  the  witneeaee  sub- 
«crit)iDg  their  names  as  siich  Id  a  different  room 
from  that  In  which  the  leslaior  was  lying  at 
the  time  of  aucb  BigciDg.  The  testator  could 
not  see  the  wltneaaes  in  the  act  of  sigoing, 
«ithet  from  the  bed  on  which  he  lay  or  from 
«iiy  other  place  within  (he  room.  The  testa- 
tor signed  the  will  in  the  presence  of  the  wit- 


nesses, and  requested  them  to  aiti'st  it.  They 
went  together  into  another  room  for  that  pur- 
pose, it  being  inconvenient  to  do  so  lo  Ibe 
room  where  the  testator  was  lyiotf.  When 
the;  subscribed  their  names  no  other  person 
was  In  the  room,  and  they  Immediately  re- 
turned to  the  room  where  the  testator  was. 
They  were  gone  from  that  room  not  over  two 
minutes.  Tliey  took  the  will  to  the  testator, 
who  wtm  lying  in  bed.  and,  both  of  the  wit- 
nessea  being  together,  one  of  them  said  to  him, 
"Mr.  Slurdivant,  here  is  your  will  witnessed," 
at  the  same  time  pointing  with  his  finger  to  the 
names  of  the  wiCnesaea,  and  holding  tbe  will 
open  before  him,  tbe  names  of  said  witnesses 
being  on  tbe  same  page,  and  close  to  that  of 
the  testator.  He  took  tbe  will  in  his  bands, 
and  looked  at  it  as  if  be  waa  examining  it.  Be 
then  closed  or  folded  it.  On  being  told  that 
he  was  ill,  and  bad  better  fdve  tbe  will  tosome- 
one  to  keep  for  him,  bo  naked  whether  if  he  * 
got  well  be  could  take  it  back  from  tbe  perwn 
lo  whom  he  migbt  give  it.  Being  answered 
in  the  afBraiBLlve,  be  aaid:  "  It  Is  my  will,  and 
I  wish  it  to  stand,  but  I  me;  hereafter,  on  set- 
ting well,  wish  to  make  some  slight  alteratioD 
In  it."    He  then  banded  Ibe  will  to  a  friend. 

Id  tbe  other  case  of  Riggiv,  IUffgi,  IBS  Ham. 
238  (decided  June  21,  1883),  the  w" 


the  algnature  of  the  person  who  hassubBorlbefl 
aame.    AUen  v.  Ortffln.  m  Wis.  CSS. 

Tfaere  shall  be  at  least  two  attestinB: 
«ach  of  wtiom  shall  Sim  hia  aame  BB  H  wtlnees  at  tbe 
«nd  at  tbe  will  at  the  request  of  tbe  teatator.  Re 
Lewis.  «N.Y.l«ffalOb«.]St;  Doe  v.  Boe.  S  Barb. 

In  Ponnsjlvsnla  two  witnesses  are  Indispensable 
to  the  probaie  of  every  wlU.  Lewis  v.  Maris,  1  IT. 
S.  IDall.  Sra(lL.ed.lS«.  But  see,  omlra,  HI«ht  v. 
Wilson,  1  D.  B.  1  Dall.  H  a  L.  ed.  SI). 

The  requirement  of  tbe  Statute  that  a  will  shall 
be  attested  by  "at  least  two  credible  wttneeaes" 
menna  that  It  aboil  tie  attested  br.sucb  persons  as 
•re  not  dlBquBUQed  by  mental  Imbecility.  Interest 
or  crime  from  bIvIok  t«tlniony  In  a  court  ol  jua- 
tlcCL  It  was  therefore  error  Id  this  case  to  require 
the  jury  to  find  that  tbe  wltneasee  to  the  will  In 
contest  were  credible  penoos.  in  order  to  sustain 
tbe  will;  tnit  aa  tliere  was  no  teetimony  even  t«nd- 
Inf  to  show  tbat  tbe  wltoeeses  to  tbe  will  were  not 
credible,  the  Instruction  waa  not  prejudicial.  Ful- 
ler t.  Tuller,  88  Kj.ttb. 

A  deaf  person  la  dlsquallfled  to  wltncoi  a  will. 
Dauteiive'a  Bucoesalon.  W  la.  Ann.  lOtC 

Ibe  want  of  knowledire  by  a  wltneaa  of  tbe  lan- 
Cuai[e  In  which  the  will  Is  drawn  up  and  the  testator 
oipresseetalmself  oannotbe  supplied  by  traDsla  ting 
the  lana'uaffe  to  aucb  witness  wblle  the  will  Ei  twins 
<liBwn.   Ilriil. 

Courts  In  man;  cases  bave  authoritatively  de- 
clared It  Is  a  suIBclent  compliauoe  wltb  those  re- 
qulrementa  where  the  will  was  subscribed  In  the 
presence  of  one  witness  and  the  al^ature  thereaf- 
ter acknowledged  to  the  other.  Qardluer  v.  Balnea, 
3  Dem.  1D7. 

In  Kentucky,  altbough  more  than  one  witness  Is 
required  to  subsarlbe  a  will  dlspoalDD  ot  lands,  tbe 
fiVTdenceof  ODemaybesuffltdent  toprovelt.  Davis 
v.  Mason,  a  D.  S.  1  Pet.  603  (T  L.  ed.  SB). 

A  peraon  may  become  an  att«etlnB  wftneaa  to  a 
will  by  making  his  mark,  altbougbthe  person  who 
writea  bis  name  falls  Co  alsn  bis  own  name  aa  a 
witness  of  Uiat  fact.    Davla  v.  Bemmea,  Gl  Ark.  ^B. 

It  Is  not  an  Iniuperable  objection  that  one  of  tbe 
subscribing  wltnencs  makes  his  mark  Inaleud  of 
writing  bis  name;  It  Is  still  a  tfgning  wltbln  the 
6  L.  R.  A. 


meaning  ot  tbe  Statute.  Morris  T.  KnlBIn,  SI  Barb, 
atO;  Keener  v.  Wbltmarsb,  IB  Barb.  UI;  Meebaa  r. 
Bonrke.  S  Bradt.  SSS. 

Wttncaet  muat  atim  In  preiene*  ef  tsstotor, 

TbeattesUng  wltneesesmustalgnln  tbepr 
of  the  testator.    Pawiuoket  v.  Ballon.  1  New  B 
Kep.  131,15  B.  L  fiS;  Moore  T.  Spier,  SO  Alk.  U^ 
Welch  V.  Adana,  I  New  Bug.  Bep.  ES,  SB  N.H.8U. 

An  attestation  made  In  the  same  room  In  wbloh 
the  testator  la,  la  prima  fade  made  In  his  pitsenoe. 
Ayne  v.  Ayrea,  11  Cent.  Bep.  230. 41 N.  J.  Bq.  £(». 

WhereawlU  waasubacrltied  to  In  an  Bd]olnii)( 
room,  tbe  communloatlng  door  being  open,  ami 
testator  could  haveaeen  the  wltneaaea  signing  If  ha 
deelied.  It  Is  subscribed  In  hia  presence.  Will  of 
Meurer.  44  Wis.  SBO. 

By  the  Mississippi  statutes,  a  will  of  ml9  moit 
be  written  and  signed  by  the  testator,  or  by  aomA- 
one  In  his  presenoe  by  bis  dlreoUon,  and  muat  be 
attested  by  witnesses  In  bis  presenoe.  It  not  wholly 
writtonar  subscribed  by  him.  Bveriiart  v.  Bvea- 
hart.  S4  Fed.  Bep.  SE. 

Proof  that  wluiesBa  to  a  will  were  present  and 
saw  testator  sign,  that  he  was  sitting  Id  aobalrat 
the  time,  and  tliat  they  subscribed  in  Us  presBooe, 
with  nothing  to  Bhow  that  ha  did  notaee  tbeu  aub. 
scrllw,  or  that  he  waa  in  a  position  where  ha  oonU 
not  see  them,— ts  sutBclent  to  prove  the  ezecutloa 
of  tbe  will.    8prattT.BpiBtt(Uleb.)Oct.ll.l8WI. 

If  tbe  testator  presents  the  wtU  already  aal>- 
scribed  by  him  to  the  witaesa,  aaknowledgea  tbat 
he  haa  executed  It  aa  snch  will,  tbat  tbe  vme  tohk 
will,  and  requests  him  to  sign  tbe  same  as  a  wttnea, 
and  he  signs  it  in  tbe  prcflenoe  of  the  testator,  ttti 
Bufflolent.   WHUBr.HotbWN.  T.iai 

A  Hezkan  will  la  not  null  beoauae  It  does  not  ^>- 
pe«r  on  the  face  of  the  will  that  the  wltaeasea  ware 
present  during  the  whole  time  ot  the  execution  ot 
the  will,  and  hesnl  and  understood  the  dtsposltlona 
It  contained.  Adanta  v.  Norrla,  M  U.  B.  tt  How. 
BGB  (IB  L.  ed.  tOtl. 

In  Pennsylvania  a  wHI  derlaiDg  real  estata  need 
notbesealedcraubsorlbedbythewltassssa.  Bight 
V.  Wilson.  1  U.  a  1  DalL  B4  U  L.  ed.  HI. 

In  Bbode  Island  the  wltneBseatoawIUmuataub- 
sorltM  their  oamea  in  tbe  prsaenoe  of  tba  tealatoc. 
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Cook  t.  Wikcbmtbr. 
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tbe  will  saw  (be  leautor  a\gn  It,  aod  were  In ' 
Ibe  room  with  him  at  the  lime.  They  aijined 
it  M  wfioesses  in  a  room  adjoioinK  tbe  one  tes- 
tator was  In,  and  at  a  diatauce  of  about  nine 
feet  Irom  him,  the  door  being  open.  The  tes- 
tator was  in  bed,  and  in  such  a  position  that  if 
be  bad  been  able  to  turn  his  bead  around  be 
might,  by  so  turning  it,  have  seen  tbe  witnessea 
when  thev  aigued  their  names,  and  also  the 
will  ilaclf,  unless  during  a  part  of  the  time 
when  tbeir  bodies  obstruct^  tbe  view;  but 
from  the  eScct  of  an  injury  which  be  had  re- 
ceived he  could  not  in  point  of  fact  turn  bi« 
head  suffldently  to  see  tbem  and  the  will  at 
the  time  when  tbey  weie  aigning  (heir  names 
«a  wltnesaea.  After  the  wilnesaes  had  signed 
tbe  will  it  wai  handed  to  tbe  testator  as  he  was 
lying  upon  tbe  bed,  and  be  read  their  names 
as  afgned,  and  aaid  be  was  glad  that  it  was 
4one. 

Tbeae  casee  differ  from  tbe  one  at  bar  only 
in  the  fact  that  the  will  waa  taken,  after  nit- 
ueeeing,  Into  tbe  hands  of  the  testator,  who  in 
one  case  looked  at  It,  and  in  tbe  other  read  the 
names,  while  In  Mrs.  Page's  case  tbe  names 
were  shown  her  while  the  will  waa  in  Ibe 
bands  of  the  scrlTener,  and  read  to  her,  as  well 
a«  the  names  of  the  witnefsea  to  it.  Tbe  dif- 
ference is  unimporlant.  In  all  three  of  tbe 
«aeeB  the  maker  of  tbe  will  knew  what  be  or 


she  waa  doing,  and  what  was  being  done,  be- 
ing coDsciouH  of  all  that  took  place,  and  no 
claim  of  fraud  is  made,  or  eolertainable  in  any 
ot  them.  The  majority  of  the  Virginia  Su- 
premeCourt  (three  outof  fiye  judges)  bus  I  ained 
the  win  In  the  first  case,  and  beld  Ibat  the  Stat- 
ute was  substantially  compiled  wiib,  in  a  very 
able  and  eibaustive  opinion  by  Juttiet  Lee. 
Id  hia  opinion  tbe  learned  justice  shows  con- 
clusively from  the  authorities  that  the  worda 
"in  presence  of"  do  not  necessarily  Imply  that 
tbe  testator  and  the  witnesses  must  be  In  tbe 
same  room,  nor  that  actual  sight  or  InapectioD 
of  tbe  process  of  signing  li  peremptorily  re* 
quired,  because  it  is  well  settled  that  a  olind 
man  may  make  a  will.  He  holds  that  tbe  rec- 
ognition by  the  witneeses  of  Ibeir  signatures  to 
Ibe  will  made  wilbin  tbe  immediate  sight  and 
preeeoce  of  tbe  testator, immediately  after  they 
have  sijnied  it  in  an  adjoining  room,  furniabea 
as  complete  a  securitr  against  tbe  frauds  and 
iraposiiions  sought  to  be  guarded  agsiiiat  by  the 
Statute  as  the  actual  manual  operation  of  writ- 
ing their  names  by  the  witnesses  under  his  eTfl. 
Tbe  identity  of  tbe  witQessrs  is  also  equally 
assured  In  both  modes.  In  tbe  Hassachusetta 
case  the  court  waa  unanimous  In  sustaioiDg  tho 
will.  In  referring  to  the  holding  by  some  of 
the  courts  that  an  attestation  waa  insuSlclent 
when  the  testator  did  not  and  could  not  see  the 


T  a  wltneM,  in  tbe  presence  o( 
tbe  leetator,  ol  the  wltnen's  etnuatute  aBlzed  in  the 
"a  nullity.    Pawtuokei  v.  Bai- 
rn of  a  wlU 
le  otthe 
>r  that  tlia  wttneeees  algn 
lb  otber.    Welch  v.  Atlams.  1 
J.  Bep.  ID,  SB  N.  H.  HI;  Qen.  Lews,  obap. 

It  Is  unnecesaarjr,  aDder  the  Indiana  Statute,  that 
wlnieMee  ahould  ilmultBiieoualy  BubBiirit>e.  John- 
•on  T.  Johnson,  i  WMt,  Bap.  S17, 108  Ind.  iTE. 

It  la  Dot  Dooeaaaiy  that  teetator  andBulaicrlblnK 
wltneMOa  alan  in  tba  praaenoe  of  each  oUier.  Welch 
T,  Adama.  1  New  BnK- Bep.  U,  «8  N.  H.  SU. 

It  was  tbe  common  law,  until  the  change  made 
br  oxpiew  statnte  In  UK,  that  It  was 
Tj  that  tbe  snbsoriblns    " 


Johnson  v.  JohnsOD.  4  WesL  Bep.  518,  106  Ind.  ilG, 
U  Am.  Bep.  TBEi  Horaradt  T.  Elafman,  St  N .  r.  SIS; 
TTrlgbt  T.  Wiirbt,  T  Bliw.  IBt;  Moore  T.  Bplar,  80 

It  suOoea  that  each  wttoeM  ntbaoribe  In  the  prea- 
«nce  and  at  the  i%iuest  of  tti«  testator,  iltbouKh  it 
la  Berarallj  and  apart  aa  teapeols  each  other.  Boja- 


Amino  at  FEQuut  at  Uttator, 
Tbe  wttnesBBa  mnat  attert  and  satMorlbs  tbe  Will 
«t  tbe  reqneat  of  the  testator.  Buodyv.  MoSnlsht, 
<SInd.goa;Coanv.  Coffln,!8II.T.  B;  Bead  v.  Wat- 
wm,  S  Ind.  US;  Watson  v.  Pipes,  ffi  Hln.  Ifii;  Dean 
T.  Dean,  H  Vt.  TM;  Seohreit  v.  Bdwarda.  4  Met. 
(Ey.)  US:  Hogan  v.  Qroevsaor,  10  IIBL  6ii  Follook 
T.  GlaoaU,  I  Gratt.  tSB;  Hoirls  v.  Knlffln,  87  Barb. 
ML 

If  theatteaUng  wltueawa  sign  tbe  will  In  the  les- 
tator'a  piearaHM,  without  objeiMoa  on  hli  part,  be 
knowlns  that  theyai*  ilgnbig  as  luob  wltneoea, 
that  Is  anUkdent.  wlUiont  any  apeoial  request  by 
Urn  that  they  ilsii  K.  Wm  of  Heurer,  41  Wis.  40L 
That  tb«  wltoessea  algnad  and  attwted  In  tbe 
preeenee  and  at  the  raqueat  ot  tbe  testator  leads  to 
«  L.  R  A. 


the  ooDcluslon  that  tbe  will  waa  duly  executed  In 
all  tbe  particulars  requirad  by  law.  Horrit  T. 
KnKSn,  gupm:  Terry  v.  Bowen,  II  Barb.  StM. 

Tbe  fact  tbat  the  will  was  slrned,  sealed  and  wlt- 
ne«ed  as  suob  In  the  presence  of  the  teetstor  and 
subecrlblDB  witnesses  was  evldenoe  from  whloh 
tbajury  mtabt  find  tbat  the  will  was  attested  by 
tbe  BubecrJblDr  wltnessea  St  tbe  lequesc  of  the  tes- 
tator. Welch  *.  Adams,! New  BoR.  Bqt. Mb «N. 
H.8U. 

Not  only  the  witneasea.  but  the  leetator  bimselt. 
must  have  understood  tbat  tbey  were  wltnesstog 
the  ezeculion  of  the  will,  in  oonformity  witb  his 
desire  and  wish,  altbough  he  may  not  have  aald  In 
1«nii«,  "Irequfstyou.  andeach  of  you,  to  subscribe 
your  namea  to  this  my  wUL"  Malrs  v.  Freeman,  B 
Badt.  ISSi  Bnudy  t.  MeKnlght,  tS  lad.  HOj  its 
Smith,  40  How.  Pr.  US. 

A  requeat  to  a  wttQesa  to  subacritw  a  wtll  may  be 
made  by  a  third  penon,  provided  testator  bean 
and  underatanda  It,  and  does  not  dissent.  Cheat- 
ham V.  Ustoher.  30  Oratt.  fit. 

Wber«  the  dnftsmao  wbo  waa  atteading  to  the 
execution  at  the  will  called  upou  third  peiaona 
within  hearing  to  oome  forward  and  wltneaa  tha 
wlU,  tbey  ahould  be  bebl  to  have  atomed  at  the  ia> 
qneat  of  tbe  teatatrlx.  Cheatham  t.  Batcher,  SB 
Oratt  n. 

No  preolBe  form  of  worda,  addreoed  to  eaoh  of 
tbe  witnesses,  at  the  very  time  Of  the  attestation, 
larequirad.    Peek  v.  Gary.  IS  N- T.  ST. 

Where  a  friaod  of  teel>trli  entered  tbe  room 
with  two  witneasea,  saying.  "Theee  gentlemen  have 
oome  to  witaeaa  tbe  will."  to  wblch  she  bowed  her 
head  In  aanent;  wh^apon  the  wHl  waa  read  to  her 
by  her  friend  In  an  audible  voloe,  and,  being  aaked 
If  she  understood  It,  she  signlfled  her  assent  a*  be- 
fore, and  then  signed  It  In  a  legible  manner,  her 
arm  being  held  to  ateady  the  peu,  but  Uie  pen  not 
being  touched:  after  whieb  sbe  was  laid  twcb  In  a 
recumbent  l>oeltlon,  and  tbe  witnesses  subscribed 
tbe  will  at  a  table  near  tbe  foot  of  tbe  lied  while 
she  was  so  lying  that  sbe  was  obliged  to  see  tbon) 
anieea  she  shut  her  ayes  or  turned  ber  bead  away,— 
It  waa  held  that  tbe  will  was  duly  executed  In  ber 
presrnoe.   Baldwin  v.  Baldwin,  SI  Ta.  4011, 
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Fkb,,. 


wim'sres  Guhnrrlbe  Ibeir  DEimea.  Ghi^  Jaitict 
MpnoD,  speaking  for  tbe  court,  sajs:  "  We 
■re  of  opinion  lliat  so  nice  and  narrow  a  con- 
itraction  is  net  required  ty  the  letter,  and 
iVDuld  deFeat  the  spirit,  of  our  Staiate."  He 
turlbrr  EHys:  "  Tlie  Slaltlte  does  not  make  the 
leat  of  tbe  vRlfdily  of  a  will  to  be  that  the  tes- 
taior  muRt  see  tbe  witnesses  subscribe  tbeir 
naineg,  Tbeymuat  subscribe 'in  blB  presence.' 
but  In  cnses  wbere  be  has  lost  or  cannot  use 
bis  sense  of  sight,  if  bis  mind  and  hearing  are 
Hut  affected,  if  he  is  sensible  of  what  is  being 
done,  if   tbe  wiluesses  subscribe  In  tbe  same 

in  the  line  of  vision  of  one  in  bis  postlioD  who 
could  see,  and  wilbin  his  bearing,  they  sub- 
scribe in  bis  presence.  .  .  .  Iq  H  case  like  the 
one  before  us,  there  ia  much  less  liability  to 
deception  or  imposition  than  there  would  be  in 
the  case  of  a  b^iud  man,  becnuse  the  testator, 
by  holding  tlie  will  before  bis  eyes,  could  de- 
termine by  si^ht  tbnt  tbe  will  subscritied  by  tbe 
witnesses  was  tbe  same  will  executed  by  hiin. 
,  .  .  The  door  was  open,  and  the  table  was 
within  tbe  line  of  vision  of  tbe  testator,  if  be 
had  been  able  to  look,  and  tbe  witnesses  were 
witbinhis  hearing.  Tbe  testator  could  hearalt 
that  was  said,  and  knew  and  understood  all 
that  was  done;  and,  after  ibe  witnesjes  bad 
signed  it,  .  .  .  it  was  handed  to  the  lesintor, 
and  be  read  tbelr  names  as  signed,  and  said  he 
was  irlad  it  was  done.  For  the  reasons  before 
stated,  we  are  of  opinion  Ibat  Ibis  was  en  at- 
testation  in  his  presence,  and  was  sufficient." 

3o,  in  this  esse,  the  witnesses  were  In  the 
line  of  tbe  testatrix's  vision  if  she  could  have 
moved  to  one  side  of  the  bed,  which  she  cnutd 
not  do,  as  in  the  Massairbusetts  case  the  wil- 
nesaes  were  in  tbe  range  of  the  Icstalor'a  vision 
if  he  could  have  turned  bis  head,  but  he  could 
not.  I  am  better  satisfied  with  Uie  liberal  con- 
alruclion  of  tbe  Statute  and  the  reasoning  of 
these  Iwo  cases  than  I  am  with  the  authorities 
cited  to  tlie  opposite,  and  sustaining  the  "nice 
and  narrow"  in lerp relation  of  the  Statule;  end 
in  tbe  case  at  bar  such  holding,. as  it  will  in 
most  cases,  rcHcbes  the  Justice  and  equity  of 
the  case,  which  adds  to  my  satisfaction.  No 
fraud  was  perpetrated,  and  none  well  could 
have  been,  under  the  circumstances  of  tbe  exe- 


cution of  this  will.  But.  In  holding  tbe  wfQ 
invalid,  a  fraud  is  committed  upon  the  testa- 
trix, as  well  es  her  chosen  ijeneflciary,  by  th» 
lew,  and  her  properly  is  disposed  of  contrary 
W  her  wish  and  Intention,  lo  those  from  whom 
she  sought  to  keep  it  away.  It  is  not  tbe  pur- 
pose or  province  of  the  law  to  do  this  when  it 
can  be  avoided.  In  tbe  definition  of  the  phraso 
"in  the  presence  of"  due  regard  must  be  bad  lo> 
the  circumstances  of  each  particular  case,  as  it 
is  well  settled  by  all  tbe  authorities  that  th» 
Btatute  does  not  require  ebaolutely  that  the 
witnessing  must  be  done  in  tbe  actuel  sight  of 
the  Usiator,  nor  yet  within  tbe  same  room  nith 
him.  If,  as  before  showo,  they  sign  within 
his  bearing,  knowledge  and  understanding, 
and  so  near  aa  not  to  be  substantially  away 
from  him,  tbcyare  considered  to  beln  his  pres- 
ence. But  we  bold  that  the  execution  of  this- 
wlll  was  valid  expressly  upon  the  ground  ttiat 
not  only  was  the  act  of  sigain)t  oy  the  wit- 
nesses wilbin  the  hearing,  knowledge  and  un- 
derstanding of  tbe  lestalrix,  but  after  aucb' 
signing  tbe  witnesses  came  back  into  the  roont 
where  she  wss  with  tbe  will,  which  was  on  ona 
sheet  of  paper;  that  the  trill  was  then  agaia  all 
read  over  to  her  by  tbe  scrivener,  and  tho- 
names  of  the  witnesses  reed  to  her  and  thdr 
signatures  shown  to  ber,  and  she  Informed  by 
tbe  witDPsaes,  or  one  of  them  in  the  presenca- 
of  the  other,  that  the  will  bad  been  signed  by 
them;  end  thai  she  then  said  it  was  all  right, 
"Just  as  she  wanted  it;  witnesses  and  every- 
tbing  WHS  all  ri^bt."  This  aeems  lo  us  to  haT» 
been  a  aubstanual  compliance  with  the  Statute, 
and  a  witnesaiog  in  tbe  presence  of  the  testa- 
trix. Tbe  circuit  Judge  returns  in  bisfindiiig» 
of  fact  that  bis  decision  was  based  entirely  on 
Che  ground  that  tbe  will  wea  not  properly  wit- 
nessed under  the  tjtatute;  that,  the  will  not  Im- 
ing  admitted  in  evidence  for  this  reason,  Ih» 
case  proceeded  no  further,  the  proponent  tak- 
ing an  eiception,  and  resting.  Tbe  contest- 
ants announced  that  they  were  prepared  to 
show  that  the  testatrix  was  Incompetent  to 
make  a  will, 

TA«  judgment  of  t^  Cireait  Court  wiU  it  r*- 
ttrted,  aiida  nan  trial  granted. 
.  Tbe  other  Justices  concurred. 
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PEMBROKE   IRON  WORE^ 
(—.Mb..—) 

,  Therlebtorpartteiiipoiipnbliewaro 

anil  streeu  is  a  putillo  right  in  which  the  whole 


community  have  an  equal  Interait  with  an  egna 
rlgtit  to  oomplaln  ol  any  luf rlngemeat  upon  any- 
Buota  dgbt. 


punlio  nulsaniws,  may  be  proaeouted  In  bebaU  of 

1    the  publlo. 


KOTB.— Die  of  ttrttttin  dtfei  and  toims. 

Subject  to  snob  rights  as  are  vested  In  tbe  owners, 
a  city  may  kItb  dlrectJOD  In  tbe  use  of  tbo  publlo 
streets,  Bad  tbeauthorltitscaji  properly  allow  them 
to  tie  used  tor  pleasui«  travellns',  either  by  vetalolei 
drawn  by  hones  or  sleds  diSiwn  I17  children, 
Arther  v.  Cohoea,  U  Hun.  SB. 

The  occupancy,  for  drainage  purposes.  oC  an  al- 
ley dedicated  by  parol  without 
6L.RA. 


to  lis  use,  by  putting  under  tt  oonneotlon  witb  city 
seweia.  Is  a  proper  use  of  it.  HcBlhone'a  App.  U 
Cent  Rep.  332. 118  Pa.  818. 

Tbe  entire  street  la  fur  the  use  at  tte  public;  and 
an  unauthorized  use  Of  port  of  It  (or  &  market 
ise  publlo  nuisanoe.  McDonald  v.  Mawark.  B  Oenb 
Bep,  US.  a  N.  J.  Eq.  ISB. 

A  sidewBlk  is  inteoded  for  the 
and  a  person  on  a  bicycle  makes  an  ui 
of  It  when  be  ridea  01  drlrea  hu  btoyole  almig  it 


See  also  10  L.  K.  A.  188;  12  L.  R.    A.  250;  20  L,  R.  A.  410. 


Ineubitahts  of  Chaklotte  t,  Pbubrokb  laoM  WoRsa. 


3>  Va  length  of  time,  unleaa  tbere  be  m  limit 
bj  statute,  wUl  leglOIie  ft  public  Dulunoe. 

4.  B«T.  Stat..  oha.p.  18, )  95.  In  relation 
to  adTsrae  pocaeaalon  of  wayi  Bud  aircetg 
by  buildlDBS  aod  feacea  frontiDS  thereon,  baa  UO 
appltOBtlOD  where  the  act  oomptalned  of  onnslsts 
Id  malntalaliiK  a  dam,  whereby  water  la  cauaed 
to  overflow  n  hlg-hwar  and  lujiire  the  game. 

5.  The  maintenance  of  a  dam  in  Buch  a 
manaer  as  to  cause  water  to  overflow  a  blsbwny 
and  wash  ruiites  therein  constttutoa  a  puhLle 
DuUsnce;  and  If  the  town  wblcti  Is  bound  to 
maintain  suoh  highway  suffers  special  dantage 
from  such  nutsance.  It  mar  reooTer  Ihe  nme 
ncalnst  the  partf  malntalDlng  It. 

tFebruaiy  9,  ISSOJ 

■pEPORT  from  the  BupTeme  Judicial  Court 
XV  for  WashiogtoD  County,  for  the  opinioD 
'Of  tbe  full  court  of  queslions  ariRtDg  tijwa  ex- 
■ceptions  to  the  report  of  the  referee  in  favor 
oF  ptflinliffs  Id  an  action  broii(i;ht  to  recover 
damages  for  tlie  maiotetiaiice  of  a  public  miU- 
ance.    AJUrmed.  I 


Mr.  A.  HoNichol  for  detendanl. 
Foater,   J.,  delivered  tbe  opiutoD  of  the 

Tbe  defeadaDts  and  their  grantors  bad  main- 
tained a  dam  on  the  Pemaquam  Itiver,  in  tbe 
Town  of  Charlotte,  on  account  o(  vbicb  Ihe 
-waters  in  the  QUtletoflioiiod  Pond  were  raised 
so  tbat  during  portions  ol  the  jeta  thej  over- 
flowed Ihe  hi^liwny  pasaing  near  tbe  foot  of 
tbe  pond,  end  washed  out,  gullied  and  other- 
wise injured  the  same,  thereby  causing  the 
Town  to  incur  expenses  from  year  to  year  in  re- 
pairing  Ibe  saoie.  The  water  bad  overUowed 
tbe  road  in  the  same  manner  and  to  the  aaroe 
extpnt  as  during  the  lime  covered  by  the  plain- 
tiffs' deciaralion,  for  more  than  twenty  yeaM 
piinr  lo  the  time  embraced  in  Ihia  suit. 

The  only  nueslloa  presented  in  this  case  b 
whether  the  defendants  have  acquired  a  pre- 
scriptive richt  thus  to  overflow  and  injure  tbe 
highway  which  tbe  Tonn  was  hound  by  law  to 


:h  their 


tra. 

Wbera  teamsten  spend  their  Idle 
liorses  and  wagons,  la  a  public  street  In  front  of  a 
|Mrivat«  dwelllns.  to  snch  an  extent  that  noxious 
odon  are  created  which  are  carried  Into  the  dwell- 
ing. It  la  an  unlawful  use  of  the  street  and  will  be 
-enjoined;  and  oomplBloant's  motlvea  cannot  be  In- 
<iulred  Into.  Lipplncott  v.  Luher,  U  Cent  Rep. 
JSa.  M  N.  J.  Bq.  UO. 

The  highway  may  be  a  convenient  plaoe  for  the 
-Owner  of  caniagea  to  keep  theni  In.  but  tbe  law. 
looking  to  tbe  oonvenlenoe  of  the  greater  number. 
prohibits  any  such  use  of  tbe  public  streets.  The 
old  cases  said  the  king's  highway  is  not  to  Ira  used 
-a*  a  sieble  yard,  and  a  partyoannot  eke  out  the  In- 
oonvenlence  of  his  own  premlgea  by  taking  in  the 
public  highway.  These  general  statements  ate 
familiar  and  borne  out  by  the  cases.  Oohen  y.New 
York.  *  L.  B.  A.  lOe,  US  N.  Y.  eas;  Hex  v.  Huuell.  t 
Rut,tfr;  Bezv.  Cross.  S  Camp.  eU;  Keiv.Jones,S 
-Camp.  SSO;  People  r.  Cunnlngliam,  1  Deulo,  IS£1; 
Davis  V.  New  York.  It  N.  Y.  eSi:  Callaoan  v.  Oil- 
man, e  Cent.  Rep.  SOD.  lOT  N.  Y.  880. 

Wbere  a  daogerouB  piece  of  machinery  Is  placed 
te  sn  alley  by  the  owner  of  abutting  lots,  and  is  al- 
lowed lo  remain  for  ycare,  both  the  Individual  nod 
■the  corporation  are  guilty  of  negligenoe,  and  both 
are  liable  tor  injuries  sustained  by  a  child  under 
nine  years  who  was  hurt  upon  such  machinery. 
Oaage  City  v.  larklns,  2  L.  B.  A.  U,  40  Kan.  ID*. 

The  driver  of  a  flre-engtne  has  a  right  to  cross 
ibe  neutral  ground  In  the  street  of  a  city  at  points 
between  crosdnga,  for  the  purpose  of  arriving 
speedily  at  a  Are.    Wilson  v.  Great  Southern  Telepb. 

-*  Teleg.  Co.  «1  la.  Ann. ,  Nov.  18, 18SB; 

LtnaOi  mf  Ifms  wD  not  legaUie  cnrroaeAtncnl  on 

Encroachment  on  a  highway  cannot  be  legalised 
by  lapae  of  time.  The  public  rlg-ht  to  Its  use  oan- 
notbeloetbynegllgenoe  f  pubUcotflccre.  Taloter 
V.  Morrbfown,  IB  N.  J.  Kq  'J;  Cross  v.  MorrlBtown, 
IB  N.  J.  Eq.  an.-  State  v.  Ti^Jl,  3t  N.  J.  L.  3TD:  State 
V.  Trenton,  86  N-  J.  L.  !01:  Hoboken  L.  A  1.  Co.  v. 
Hoboken,  Id.  H9 :  Humnhreys  v.  Woodatown,  T 
<:ent.  Bep.  Hi.  W  N.  J.  L.  58S. 

The  doctrine  is  embodied  in  the  maxim  "nullum 
<em|HU  ouurtiC  reof."    Cross  v.  Uonistown.  18  HJ. 
Bg.  Sill  Stoughton  v.  Baker.  «  UaiB.  SS;  Com.  v. 
Upton,  t  Oray.  ITS;  Jao.  Law  Diet  title  Ktim. 
«  L.  B.  A. 


No  length  of  time  wHl  legitimate  a  oulBanoe  oi 
enable  a  party  to  prescribe  for  its  cootlnuanoe. 
People  V.  Cunningham.  I  Denlo.  530;  Ullls  v.  Hall, 
S  Wend.  Blfi;  Dygert  v.  Sobenok.  33  Wend.  «8. 

BnlMlngs  on  highways  acquire  no  right  from  time 
or  eipendlture.  Com.  v,  Moorehead,  10  Cent  Rep. 
All,  118  Pa.  BU. 

A  decree  directing  that  the  walls  of  a  building 
encroaching  on  publio  streets  be  torn  down  wai 
reversed.  It  appearing  that  the  building  had  pro- 
looted  over  the  line  of  the  street  four  and  one  ball 
Inches  for  more  than  ticcnty-flve  yoars-  Big  Rap- 
Ids  V.  Comstook,  8  West.  Rep.  180,  «6  MIob.  TB. 

One  who  eocroBches  upon  a  street  and  contends 
tbat  there  Is  no  street  at  that  place,  or  that  he  has 
acquired  title  by  adverae  posseceion.  makee  him- 
self willfully  guilty  of  such  enoToaehment  Cbllds 
V.  Nelson,  <»  Wis.  iSS. 
Permitting  itreti  obrtruoHon  for  tniOding  purpoeor- 

Tho  Legislature  baa  eipreesly  enacted  that  tbe 
city  shall  have  no  power  to  authorize  ctie  placing  nr 
continuing  of  any  encroach menta  or  otet ructions 
upon  any  street  or  sidewalk,  exoept  the  temporary 
oooupatlon  thereof  during  tbe  erection  or  repair  of 
a  building  on  a  lot  opposite  the  highway.  Cohen 
V.  New  York,  118  N.  Y,  687;  Consolidation  Act,  I  S^ 
subd.  t.  pp.  26.  28;  People  v.  New  York,  (B  How. 
Pr.  m;  Ely  v.  Campbell.  S9  How.  Pr.  888;  LaTCry 
V.  HHnDlgan.31JODesAS.4CS.  Seenote  to  UcUuull 
V.  Manchester  (Va.1  8  L.  R.  A.  001. 

The  general  charter  powers  of  a  corporation,  and 
tbe  right  to  exercise  special  powers  at  any  time  and 
in  any  reasonable  manner,  are  Impliedly  reserved 
In  every  grant  of  property  to  private  individuals, 
and  In  every  license  to  use  or  obstruot  Ibe  streeta. 
Winter  v.  Montgomery.  83  Ala.  liSB. 

A  license  by  legislative  Act.  legalizing  obatruo- 
tions  in  the  fitreela  of  a  munlolpaUty  which  other- 
wise would  be  nulaancea.  la  depeodent  on  the  legis- 
latlve  will,  and  may  be  wlthdrswo.    Ibid. 

The  tact  that  a  city  has  given  to  tbe  land  owner 
a  license  to  use  a  street  for  the  deposit  of  bulldinc 
material  does  not  suepead  tbe  duty  of  the  city  to 
axerelse  reasonable  care  to  keep  It  In  safe  condi- 
tion.   Grant  V.  Stillwater,  as  Minn.  £li. 

Scaffolding  suspended  from  the  eaves  of  a  house 
la  not  neceasaniy  a  nuUianoe.  It  Is  not  prohibited 
by  an  ordinance  prohibiting  hanging  gooda,  etc.,  la 
front  of  a  buUdlng.  Heiamer  v.  Webb,  I  Cant 
Bep.  188, 101 M.  Y.  3i7. 

Materials  for  building  may  be  placed  In   the 
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malniiiin  bdi]  keep  in  a  cooditioD  &afe  and  con- 
Teoient  for  iiulilic  nne. 

We  are  siilisfled  (bat,  as  against  the  Town  or 
the  public,  the  defendftuls  have  acquired  uo 
pre&criptive  rfglit  wbich,  from  mere  lapse  of 
time,  could  render  the  acts  complained  of  legftl, 
and  tbua  aulborize  tbeir  conlinuance. 

Tbe  cases  are  exceptional  wbich  hold  Ibal 
the  rigbls  of  tbe  municipality  or  of  tbe  public 
may  be  lost  either  by  nonuser,  or  by  adverse 
pos'-ession,  where  no  elalutorj  enact  men  d  in- 
tervenes lo  govern  tbe  common  law  as  under- 
stood and  applied  with  reference  to  public 
rigbtH.  The  doctrine  that  to  the  sovereign 
power  the  raaxim,  "ntiUvm  temput  oeturrit 
regi,"  applies,  has  long  been  understood.  It  is 
a  maxim  of  the  common  law  wbich  we  faavc 
Inherited  from  our  English  ancestors,  ^uhetilut- 


ai^ncies,  exercising,  In  behalf  of  tbe  Slate, 
public  duties  id  the  ad  minis!  rat  ion  of  civil  gov- 
ernment, and  as.auch  are  but  tbe  auitiliarics  of 
tbe  sovereign  power. 

The  highways  and  streets,  where  there  ia  no 


special  reslriclion  wben  acquired,  are  for  the 
public  use,  aod  not  alone  for  tbe  people  of  the- 
toBuormunicipalilyin  which  they  are  located. 
The  use  1b  none  the  less  for  the  general  puhlic 
because  tbcy  are  situated  within  such  munici 
pality,  and  because  tbe  Legislature  mav  liave- 
given  tbe  supervision  and  control  of  them  to- 
tbe  local  eulborities.  The  whole  communilj 
have  an  equal  interest  and  right  to  all  the 
privileges  and  advantages  of  tbe  public  wavs, 
and  have  an  equal  tight  to  complain  of  any  in- 
friogement  upon  such  privileges  and  acCran 
lages. 

Tlie  rlicbts  which  tbe  public  hare  ate  of  an 
easement,  merely,  or  tbe  ngiit  of  paasing  upon 
such  waya.  Allliougb  the  casement  is  a  pub- 
lic one,  and  the  Town  in  ilie  distribution  of  tbe 
public  burdens,  and  as  incident  to  its  recog 
nized  duties  in  couneciion  with  tlie  goveru- 
ment  of  the  State,  is  bound  to  pieserve  and 
maintain  such  easement,  yet  it  cannot  be  con- 
sidered, in  any  legal  point  of  view,  ai  the  ease- 
ment or  property  of  the  Town.  The  Town  is 
but  the  trustee  for  the  public  In  reference  lo 
such    easemenls.     "To   tbe    Conimonwealth 


etreet,  provided  It  b 
manner.  Clilcago  v. 
aTL.ed.  2S6.) 

PemiltHnff  vat  tor  tnatnta  purpoMS. 

lAe  leaite  o(  a  street  for  private  uaos  Is  void. 
Marine  tns.  Co.  t.  8L  Louie,  I.  M.  &  8.  B.  Co.  U  Fed. 
Ren.  et3. 

When  a  cttr,  wllhoat  tbe  pretense  of  autboritr 
■nd  in  direct  vIoJatlon  of  a  suitute.  asBumea  to 
■rant  to  a  private  individual  the  rlirht  lo  obstruct 
the  puWlohlgbwaj  while  In  the  transaoCion  ol  hto 
prlvHie  buglneM,  and,  for  such  prlvUega  takes  eom- 
pensatloD,  It  must  be  regarded  as  itself  maintAln- 
ing  a  nulKiQCe  so  tonB-  ea  the  obetniotlon  Is  oODtln- 
Ued  bf  renson  of  and  under  such  Unease:  and  It 
must  be  llaljle  f  or  all  damage  which  may  natu  rail  v 
result  to  B  third  party  who  la  Injured  In  bia  pcr«in 
or  hia  property  by  reason  or  In  ooQsequenoe  of  the 
plaolnsof  such  olMtruotloD  In  tbehlghivar.  Ooben 
T.  New  York,  4  L.  R.  A.  «0a,  118  N.  T.  G8X. 

One  dnJng  bualneas  or  a  street  In  a  populous  oily 
bas  a  right  to  obetruot  the  sidewalk  tempora- 
rily for  the  neoesaltlca  of  hIa  Inialneea  If  eierolsed 

rlly  obetruct  and  Ineumber  it,  and  be  is  under  no 
obligation  to  furnish  pedestrians  a  safe  passage 
around  the  obatrucdon.  Seenofcs  (oWelata  v.  Wil- 
son, i  Com.  Hep.  71B,  im  N.  T.  ZSt;  Joohem  v.  Bob- 
inson  (Wis.)  1  L.  K.  A.  118. 

Be  liecomes  liable  only  tor  hIa  negUgence  la  the 
nae  of  tbe  prlvllese.    Kelly  v.  I>aody.  IIB  N.  T.  sn. 

Wbeie  a  merchant  obetructa  a  ridewalhforan 
b our  or  more  at  a  time,  amounting  in  all  to  four  or 
Ave  hours  a  day,  by  a  bridge  made  of  skids,  from 
bis  building,  to  convey  goods  to  and  from  his 
trucks,  it  constitutes  a  public  nulsanoe.  Callanan 
T.  Gilman.  9  Cent.  Sep.  900, 107  N.  Y.  300. 

The  use  of  a  tirldge  made  of  skids  lo  load  or  un- 
load a  single  iruolL.  t);  placlag  It  from  the  stobp  of 
the  building  aoroes  the  sidewalk  tosuoh  truck,  not 
oti9tructIn«t  tbe  street  for  any  considerable  time,  la 
not  a  nuisance.   HAd. 

One  doinn  business  on  a  olty  street  may  obsttuot 
the  slilewalX  lempnrerlly  for  tbe  necessities  of  busi- 
ness, as  by  using  sklda  to  load  merchandise.  Welsh 
V.  Wilson,  2  Cent.  Bep.  T*B,  101  N.  T.  2H. 

The  necessity  required  to  Justify  the  use  of  a  I 
Siclowiilk  by  plaoing  skids  thereover  In  front  of  a 
eiore.  [or  the  purpose  of  unloading  heavy  barrels 
from  a  wagon,  need  only  be  reasonable.  Jochem 
T.  Hoblnson.  1  L.  a.  A.  ITS.  «6  Wis.  BU8.  | 

8  L.  R.  A. 


Bgalnatche  public,  either  by  doing  a  thing  whiob 
tends  to  the  annoyance  of  all  the  king's  subjeota  oi 
by  neglecting  to  do  a  thing  which  the  oommoD 
good  requires.  Btatev.OodwIoivlIle  AP.U.  (LOo. 
S  Cent.  Rep.  128,  48  N.  J.  L.  an. 

A  public  nuisance  ceo  only  be  ledreeeed  by  a 
public  prosecution,  unless  the  party  complaining 
iutrets  some  peculiar  damages  differing  In  Mn* 
from  those  sustained  bv  the  putillcatlargo.  Sohool 
District  Mo.  I  V.  Keil.  8B  Kan.  BIT. 

A  railroad  constructed  aorosa  a  alreet  In  a  olty 
by  a  private  person  or  oorpoiation,  pursuant  to  an 
unlawful  authority  given  by  the  dty  authorities.  It 
a  pubbo  nuisance.  OlEEsener  v.  Anheuser-Buacb 
Brew.  Aseo.  (Ho.)  May  IB.  ISOa 

The  uae  ol  steam  as  a  motive  power  for  tbe  move 
ment  of  cars  on  a  highway,  at  a  place  where  tliere 
Is  no  authority  for  such  use.  In  oonsequenoe  ol 
which  the  property  of  an  abutting  owner  was  de- 
preciated In  value,  oonstitutee  a  nulsanoe.  Hum- 
ner  v.  Brooklyn  City  H.  Co.  114  N.  Y.  488. 

An  unguarded  area  not  wltuln  the  ilmlla  of,  iHit 
so  near  to,  an  alley  as  to  endanger  persons  pesslns 
alongtlieaI]ey,laapublionulBanoe.  Bondv.Smltb. 
44  Hun,  £19. 

Tbe  use  of  parts  of  certain  streets  and  sidewalks 
Id  front  of  oomplalnanfadwelUng-houae.  byhuok- 
sten  as  a  market  pleoe,  by  perml»lon  of  the  cdty 
oflSoeiB  on  payment  of  a  license  tee,  conatttuteenot 
only  a  public  nuisance,  but.  as  to  complainant  and 
others  similarly  affected  a  private  nuisance,  en- 
titling complainant  to  an  Injunction  against  the 
city  as  the  wrong^loer.  HoDonald  v.  Newark,  6 
Cent.  Bep.  64T.  a  N.  J.  Eq.  ISH. 

If  defendant,  being  the  owner  of  the  soa  laid  out 
a  street  on  his  land  between  high  and  low  water 
mark,  therlghttouseitbeoameappurtenonttotfae 
lands  of  the  adjolnen;  and  anything  which  ob- 
Btroots  auob  right  Is  a  nuisance.  Richardson  r. 
Boston.  DO  IT.  8. 1»  How.  MS  (IS  L.  ed.  BSB). 

A  gate  and  sbed  erected  on  an  alley  after  a  grant 
of  land  to  which  It  was  made  appurtenant,  without 
the  grantee's  consent,  are  properly  assumed  nui- 
sances Jier  as,  tn  oaae  of  their  contlnuanoo  after* 
former  verdict  on  the  case  for  their  erection;  SDtt 
the  grantee  may  recover  damages  for  their  contin- 
uance after  the  former  recovery,  although  they  do 
not  materially  Interfere  with  his  lusot  tbe  alley - 
EUls  V.  American  Academy  of  Mualo,  130  Pa.  M 
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'  htm,"  taya  Chief  JvtticeGtQtBaaiaO'OimnorT. 
PitUburffh.  18  Pa.  187,  "u  to  the  KinR  in  Bng. 
land,  beloDfn  tbe  francbiw  of  everr  liii;hwaj 
R«  K  trustee  for  the  public."  Unautboriied  ob- 
Btructlom  or  erectlona  which  eacroacb  upon 
tbeBO  rigbU  ue  deemed  publin  nuisaoces,  and 
ma;  be  prosecuted  In  behalf ottbepublic.  No 
length  of  lime,  unless  there  be  a  limit  by  stat- 
ute, wil]  legalize  a  public  nuisance;  and,  lu  the 
absence  of  a  grant  from  competent  Butboiily, 
no  presumption  from  mere  lapse  of  time  can 
be  made  to  support  a  culsauce  which  Is  an  eu- 
croacbment  upon  the  public  right. 

Principles  analogous  to  Ihequt^tion  now  be- 
fore us  have  been  decided  by  the  courts, 
and  whenever  they  have  arisen  the  current  of 
authority  is  Id  one  direction. 

Thu",  in  the  very  eariv  case  of  Arwidet  v. 
X'CulioeA,  10  Mass,  70,  which  was  for  trespass 
in  removing  a  bridge  built  Hcross  a  naviguble 
stream,  where  it  had  remained  for  Qfly  vears, 
the  court  held  that  "public  rigbtscnnnotbe  de- 
stroyed by  long  continued  encroachments.  At 
least  the  party  who  claims  the  exercise  of  any 
light  Icconsisleat  with  the  free  enjoyment  of 


a  public  easemeat  or  privilege  must  put  him- 
self upon  tbe  ground  of  prescription,  unless 
he  has  a  grant,  or  some  valid  authority,  frook 
the  goverument;  and  a  right  by  preacriptloa 
does  not  exist  In  the  present  case." 

In  Pennsylvania  several  cases  have  arisen  In- 
volving ibe  principle  under  discussion;  sod  in 
Com.  V.  AWurger,  1  Wiiarl.  469,  488.  the  (Su- 
preme Court  of  that  State  thus  gives  expression 
upon  this  Bulijcct:  "These  princirlfs,  indeed, 
piervade  tbe  laws  of  tbe  most  enli^bteacd  na> 
tioas.  as  well  as  our  own  Code,  and  are  essen- 
tial to  the  protection  of  public  rights  which 
would  be  gradually  frliicred  away  if  the  want 
of  complnmt  or  prosecution  gave  tbe  party  & 
right  iDdividuals  m^  reasonably  be  held  to- 
a  limited  period  lo  enloree  tlieir  rigbt  against 
adverse  occupants,  because  they  have  interest 
sufficicat  to  make  tbem  vip-tlBor.  But,  in  pub- 
lic rjfcbis  of  property,  each  individual  feels  but 
a  slight  interest,  and  rather  tolerates  even  ft. 
maniEeat  encroachment  than  seeks  a.  dispute  to- 
set  it  rigbt." 

The  same  doctrine  is  discussed  and  affirmed 
fnitojfwT.  Ciim.,3Penr.  &  W.  253,  where  the- 


of  tbe  Ian 


Sliding  in  a  Street,  aeoompanled  by  bolaieroua 
oonduct  liable  to  frlgtitea  horses  tmvellDS  therein, 
may  be  ■  public  nuisance;  but  one  dnnmeed  there- 
bj- must  sbow  tbal  tt  wai  tbe  proximate  cause  of 
bb  damaite,  to  enable  blm  to  recover  from  one 
oreatfnv  It.  Jaokson  T.  Castle,  G  New  Edb-  Bep. 
8I>T,  80  He.  Ue. 

Id  tbe  OBse  of  a  pobllo  nutsance.  It  does  not  rol- 
lowthat  sultoannot  be  brought  by 
■on.  tjecause  the  State,  at  tbe  relati 
ofQcor.  oan  bring  suit.  Peisonal  wronits  may  bo 
tK>tb  public  and  private;  In  wbJoh  oaH  the  Individ- 
ual Injured  baa  bts  aotlOD.  Cummlnga  v.BI.LouIs. 
T  West.  Bep.  EH,  K  Mo.  £59;  McDonald  v.  Newark,  S 
Cent.  Bep.  SU,  a  N.  J.  Bq.  1»L 

PubUg  fwtaanou.'  ahatanent  of. 

Where  tbe  town  autharltlea  suftered  a  fence  to 
remain  acrofle  a  street  until  there  seemed  to  them  a 
need  for  Iti  publlo  uae,  tbe  fence  thould  be  re- 
moved; allerecUooB  put  upon  the  street  were  mere 
enoroaohmenta  made  by  partlea  at  tbolr  peril, 
and  nuurtw  removed  by  tbetuwnaulhorltlea.  Iml^e 
View  V.  Le  Babn,  S  West.  Bep.  Tee,  1%  IlL  «t 

Under  tke  Mlsalsalppl  atatutes  the  boanl  of  mayor 
and  aldermen  of  the  town  baa  Jurisdiction  to 
ocderUieTeinovalotateiioeBoroaBastreet.  Nlzoa 
*.  BUoil  (MM.)  Feb.  IS.  1B9. 

number  staudlnKupon  a  roadway  obstructs  or 
tmpaira  the  use  of  the  road  by  the  public  it  Is  the 
dnty  of  tbe  oveiaeer  of  the  road  to  have  It  re- 
moved; and  (he  oveieeer's  authority  to  sufficient  to 
protect  another  whom  tbe  oveneer  permitted  to 
out  tbe  timber,  ssaJnst  all  criminal  liability. 
Cooper  V.  Laogway,  TB  Tex.  III. 

An  action  to  abate  a  nuisance  caused  b;  obstract- 
Ing  the  highway,  under  the  Political  Code,  as 
amended,  to  properly  brought  In  the  name  of  the 
overaeer  of  tbe  road  dtofrlot  wberein  tbe  obstruo- 
ttoneHsts.   Bailey  v.  Dale,  Tl  CkL  SI, 

Abatement  of  nuisance  iiader  police  power  of 
Btatea.  Bee  na(«  to  Fine  caty  *.  Hunob  (Minn.) «  L. 
B.A.ie8L 

Ivlmieaon  (o  restrain  Kuitanen  <n  strent*. 

A  municipality,  having  tbe  ooctrol  and  super- 
vWOD  of  the  pubtlo  highways  within  Its  territorial 
limits,  mar  maintain  a  suit  In  equity  to  preveU 
any  alteration  of  the  streets,  or  Injury  to  tbem, 
wbloh  will  deprive  the  puhllc  of  their  use.  Jersey 
City  r.  Central  B.  Oo.  i  Cent  Bep.  KT,  10  N.  J.  Eq. 
4  IT. 

SL.R.A. 


re  proper  per- 


Ttae  mayor  and  common  oouDctl  ai 
■ons  to  file  a  bill  to  pnnect  obstrui'tt 
tlon  of  streets.    Nowark  r.  Delaware,  L.  A)  W.  B. 
Co.  5  Cent  Bep.  SB).  12  K.  J.  Bq.  IW. 

For  an  obstruction  to  a  publlo  highway  an  In- 
Jnnotlon  to  nut  a  favored  remedy,  whetber  aouftbt 
by  tbe  publlo  or  an  individual.  To  Justify  !(■  issue 
at  the  suit  of  an  individual,  tbe  injury  must  be  spe- 
olal.  pressing  and  otherwise  irremediable;  and,  as  a 
oondiUoc  to  the  issue  of  permanent  injunction,  the 
right  must  either  not  be  la  oontroversy  or  have- 
been  settled  at  law.  Irwbi  v.  Dlxloo,  60  U.  &  »  ,, 
How.  10(13  L.ed.SS). 

Even  In  the  case  of  an  obstruction  to  a  publlo 
Street  amounting  to  a  publlo  Quisance.  the  court 
of  cliancery  to  loath  to  act  by  Injunction.  Pavonia 
Land  Anc.  v.  Feenfer  (N.  J.)  8  Cent  Rep.  WO. 

Tbe  reut  Injury  la  (o  the  public,  II  (bt-rc  tie  any 
injury;  tbe  plalntm  cannot  sustsln  their  suit  un- 
less tbey  show  clearly  a  special  and  pecittiar  dam- 
age distinct  from  tbnt  sulTored  by  tbe  public  at 
large.  Wheeler  v.  Bedford.  S  New  Eng.  Rep.  B31,6t 
Conn.  Z4B;  O'Brien  v.  Norwich  A  W.  R.  Co.  II  Conn. 
3TS;  Frlnli  v.  Lawrence,  a)  Coon.  ISO;  Clark  v.  Bay. 
brook,  a  Coon.  313.  7Z!\  Leilogloo  ft  O.  R.  Co.  v. 
Applegate.  8  D^u. «»,  MoKeon  v.  Bee,  1  Robt.  tG% 
Gilbert  V.  Miokle,  I  Sondf.  Cb.  SSI,  T  M,  T,  Ch.  L.  ed. 
list   . 

The  oOloial  action  of  corporate  otBoeis  snould' 
not  be  interfered  witb  or  restrained  unices  It  be  in> 
Jurtous  and  wrongful  In  Ita  nature,  especially  where- 
tbe  parde*  aggrieved  have  an  adequate  remedy  at 
law  and  the  pecuniary  respDnslbllity  of  the  defend- 
auta  is  unquestioned.  Dat-to  v.  Am.  Society  for 
Prev.  Cruelty  to  Animals,  fl  Daly.  85, 19  Abb.  Pr.  N. 
S.'TS;  Bterman  v.  Kennedy,  IS  Abb.  Pr.  201;  Moore- 
V.  PUot  Comra.  BE  How.  Pr.  IM;  Prendoriil  v.  Ken- 
nedy, U  How.  Pr.  US. 

If  tbe  right  of  tbe  public  to  the  use  of  a  highway 
la  clear,  and  a  special  Injury  is  threatened  by  an. 
obstruotion  of  the  blgbway,aDd  this  special  injury 
la  serious,  reaoblng  tbe  very  sutistanoe  aod  value- 
□f  the  plaintltTe  estate,  and  is  permaoont  In  its- 
charaoler.  a  court  of  equity  by  an  Injunction  ought- 
to  prevent  such  a  Dulsance,  Keystone  Bridge  Co. 
V.  Summere.  13  W.  Va.  185:  Mohawk  Bridge  Co.  v. 
ntlca  ft  8.  B.  Co.  8  Paige,  M3,  8  N.  Y.  Ch.  L.  ed.  1103s 
Jerome  v.  Boss,  T  Johns.  Cb.  822,  S  N.  T.  Ch.  L.  ed. 
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WhIIs,  33,  ckiau  of  ownersbip  in  a  public 
fqiiore;  ftnjiy  Ptit  Latiding  Cate,  16  Pa.  78; 
PHladelphia  v.  Philadelphia  *  fi.  R.  Cb,  68  Pa, 
253.  In  New  Jeraev.  in  Jeriey  City  v.  Moirit 
Canal  <£  Bky.  Co..  12  N.  J.  Eg.  W,  where  tbe 
4!i>ciriae  of  preftcriplive  right  as  Bgainat  Ihe 
public  was  Tcjeclecf  and  cliBractcrized  as  emi- 
ueDlly  di.'^isirous  to  Ibe  public  inicresis;  Smith 
V.  State.  23  N.  J.  L.  713,  In  Kliode  Island, 
ic  fimtnont  v.  ComtU,  1  R.  I.  BIB.  In  New 
York,  in  Bt.  Yineent  Oi-phan  Asylum  t.  Troy, 
76  N.  T.  1C8;  MilU  v.  Hall.  S  Wend.  315, 
iirbetetD  the  court  hrld  that '  'there  ia  do  such 
tiling  as  a  preacriplive  right,  or  any  right, 
(o  maiDtain  a  public  ouisnoce;"  MiViau  v. 
Sharp,  27  N.  T.  611.  In  MaaiK'liusetta,  Ke 
tStoui/hton  y.  Baker,  4  Mass.  522;  Com,  v. 
BlaudcU,  107  Mass.  234,235.  And  see  Frank- 
lin Wharf  M.  PorW'nd,  67  Me.  48, 56;  Ditinei  v. 
Barnard,  28  Me.  554,  570;  Knox  v.  Ohaloner. 
42  Me.  160,  where  it  waa  said  that  a  public 
a  never  be  legitimated  tj  Lapse  of 


claim  of  right,  give  tillu  b;  prescription  to  the 
land  80  loclosed  nnd  occupied,  as  against  Ibe 
public.  Such  are  tbe  cases  of  Knight  v.  Bea- 
ton. 23  Vl  480;  BeardtlM  v.  French,  7  Conn. 
125;  Revan  t.  Portland.  8  B.  Mon.  232;  Web- 
ber V.  Cliapman.  42  N.  H.  826,  and  others  to 
which  we  have  no  occasion  to  allude,  as  they 
have  no  application  Co  the  decision  of  this  case. 

In  Cutter  v.  Cambridge,  6  Allen,  20,  where 
it  was  held  that  such  occupation  or  inclosure 
under  a  claim  of  rigbtgave  ihe  owner  an  abso- 
lute right  as  against  the  public,  the  decision  ot 
the  court  was  based  upon  the  slatute  provision 
of  that  Commonwealth,  which  waa  held  to  be 
ai3  innovation  upon  the  common  law.  The 
language  of  that  Statute,  the  court  says,  recog- 
nizes aa  an  existing  rule  of  law  that  fences 
maintained  under  a  claim  of  right  for  forty 
years,  within  the  limits  of  the  highway,  gave 
Ihe  owner  an  ahsi^lule  rigbt  to  conLioue  Ibem 
there  as  against  tbe  public. 

A  similar  statute  exista  in  our  own  Slate 
(Rev.  SUL  Chap.  18,  g  85),  io  which  it  is  pro- 


ouB,  affectlnB  the  substanoe  and  value  ol  tbe  ptatn- 
tlff'B  iMtato.   Talbott  V.  King  (W.  Va.)  Jan.  a».  IBsa. 

Hg  must  show  eome  special  injury  over  and  above 
tbe  seneral  Injur;  to  tba  general  publlo.  GlaeeB- 
nct  V.  Anheuser-Busch  Brew.  Aaso.  (Mo.)  Uay  IB, 

One  bavinft  rlgrbt  of  possesilon  of  property  may 

sue  for  nuisance  reeulCIng  from  unlawful  use  of  a 
public  ptrcet  upon  which  It  aliuta  tHopklDs  v.  Bal- 
timore J;  P.  B,  Co.  12  Cent.  Hep.  MS,  e  Mackey.  Bill, 
M^  for  tbe  unlawful  nccupaUoD  of  the  street  by  a 
*  TnilToed.  pennRytvHDlB  B.  Co.  v.  Mlsta.  1  Cent. 
Kep.  21(1,  lis  Pa.  611. 

WbereaprlTBle  person  or  corporation,  under  an 
-unlawful  authorltj  conferred  by  municipal  otb- 
(ITS,  coDEtruda  railroad  tracks  across  a  street, 
thereby  diverting  travel  and  decreasing  the  valm 
Of  tbe  property  of  a  lot  owner  and  tatdnR  awa] 
trade,  Biich  owner  suffers  such  an  Injury  as  entitles 
him  to  maintain  an  Injunction  to  restrain  tbe 
Structlon  and  operation  of  the  tracks  as  a  public 
iiuirniice.  Qlaeasner  r.  Anheuser-Busoh  Brew. 
Asse.  nipro. 

Where  water  pipes  had,  without  consent  of  the 
-owner  of  the  soil,  been  luldlnlhe  soU  of  a  highway, 
an  lojuncilon  (o  restrain  the  continuance  of  the 
nuleance  was  granvod.  Broome  v,  New  York  &  K. 
J.  Teleph.  C».  S  Cent.  Rep,  tia,  42  N.  J.  Eq.  141. 

But  art  InJuncllOD  to  compel  tbe  removal  of  a 
bulld.ng  erecicd  upon  land  deelsnatcd  upon  a  plat 
-as  a  strccu  but  which  did  not  appear  to  have  been 
accepted  by  Ibe  public  or  used  as  a  highway,  was 
retuBCd.  Pavonia  Land  Aaso.  v.  Feenfer  iN.  J.JG 
-Cent.  Bcp.  UQ. 

Private  right  of  aetton. 
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right  ol  action  for  a  public  nuisance 
vnda  C.  O.  K.  Co.  (Nov.i  Jan.  31.  ISW. 

One  whose  only  means  of  Ingresa  to  and  egrcee 
(rom  buildings  on  bis  lands  Is  by  a  publlo  alley  oi 
highway  bas  such  a  special  interest  In  the  way.  not 
common  to  tbe  public  trtnerally.  as  entlilea  bim  ti 
malnlaln  a  private  acilon  for  damages  for  tbe  ob 
•truotion  of  the  highway.  Faaslon  v.  l*ndrej 
(Ind.)  April  6.1890. 

Tbe  fact  that  adjoining  owneis  have  more  ores 
«  L.  R.  A. 


slon  to  use  the  street  In  front  of  tbe m  than  most 
others  have,  and  that  tbe  Inconvenience  and  an. 
noyauce  to  them  from  a  nuisance  created  by  a  rail- 
road In  the  street  Is  greater  In  deirree  than  't  Is  to 
otber  cltIt«na,doee  not  autborlie  a  private  rlgbt  ot 
action.    Fogg  v.  Nevada  C.  O.  B.  Co.  tupra. 

An  adjacent  owner  is  not  entitled  to  any  damages 
for  the  obstruction  of  a  highway  on  tbe  trround 
merely  of  Inconvenience  In  passing  alone  the  way. 
HoDonnell  v.  Cambridge  fi.  Co.  {Maas.)  Feb.ie, 

law 

Where  ■  wall  to  prevent  tbe  earthwork  ot  a  street 
from  encroaching  upon  adjoining  p 
part  of  the  plan  approved  by  the  oomi 

the  Judgment  or  dlscrcUon  of  the  council  In  ap- 
proving it  Is  shown,  or  any  defect  In  the  construc- 
tion, no  recovery  can  be  Imd  on  account  of  tba 
Inconvonlenoe  ocoealoaed  by  It.  Walaon  v.  Sings- 
ton.  lU  N.  T.  88. 

In  trespass  for  encroachment  upon  a  falgbway, 
whet«  defendant  gives  notice  that  he  will  prove 
location  of  tbe  fenoe  to  be  upon  Us  own  aoil,  title 
to  the  soil  IB  In  Issue.  Osbum  v.  Longsduff.  11  Weat. 
Rep.  S]X.  TO  Mich.  m. 

ijntll  servloe  upon  bIm  of  an  order  locating  the 
encroach  meat,  defendant  need  not  serve  a  notioe 
denying  existence  of  the  highway.   Ilrtd. 

A  petltlonln  trespass  ageln^a  railway  company. 
For  heaping  up  earth  on  land  outside  lis  right  of 
way,  need  not  aver  neBllgenoo.  MoCord  v.  Doni- 
phan B.  R-  Co.  S  West.  Rep.  SMI,  El  Ho.  App.  t^ 

As  against  the  owner  of  the  soil  over  which  a 
rtreet  passes,  ■  trespasser  cannotsetupasadefensii 
Ibe  existence  of  an  easement  which  the  public  ora 
[bird  person  may  have  In  tbe  premises.  Hurley  v. 
MIsslEslppl  £  R.  R,  Boom  Co,  Bl  Ulnn.  143. 

If  one  docs  or  aulborises  the  doing  of  an  act  ore- 
:iClng  a  public  nuisance,  by  obstructing  a  highway, 
lie  Ib  answerable  In  damages  to  those  suffering  In- 
lurlea  thereby.  (!arlln  v,Drlscoll,IOCBnt.Bep.  !», 
lU  N.  J.  L.  I& 

One  who.  In  vioUtlon  of  an  express  ptatntory 
iuty,  obetruclH  a  public  highway,  cannot  be  heATd 
:o  gay  that  he  did  not  SDtlcliiate  an  Injury  which 
irns  tbe  direct  result  of  tils  unlawful  act.  where  tba 
>erson  injured  waa  without  fault.  Eianevllle  A 
r.  H.  R.  Co,  V.  Catvener.  J2  West,  Rep.  XOLilS  Ind. 
1.  See  nols  to  (Dolllna  v.  Chartleis  Valley  Qai  (;& 
Pa.ieUR.  A.2SCL 
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Tided  that,  wben  tbe  limits  of  ways.  Btreetsor 
had  appTopriated  to  public  use  caa  be  ucer- 
telned  by  records  or  monuments,  a  period  of  at 
IcMt  fortf  yean  must  elapm  U>  sive  any  ad- 
Tetse  richt  ut  possession,  and  "buildings  or 
fences"  ironiliiK  apon  sucb  land  are  the  only 
«recUoDS  mentionea  in  the  Statute  which  will 
be  deemed  the  true  boundaries,  even  to  gtre  an 
ftdTerse  right  of  possession,  as  against  records 
«r  monumentfl,  and  that  no  adverse  rishts  can 
be  acquired,  as  against  tbe  public,  in  such 
ways  or  lands,  wlure  the  bounilaries  thereof 
-cannot  be  made  certain  by  records  or  roonu- 
ments,  without  such  erections  eiUting  for  a 
period  of  at  It-aBt  twenty  years. 

"This  Statute,"  remarks  the  court  in  Btelton 
y.  Bangor.  73  Me.  857,  838,  "is  the  only  one 
in  this  State  which  in  this  respect  limits  the 
common-law  force  of  the  maxim,  nullum  t*m- 
pvt  oeeurrit  regi." 

In  the  case  before  us  there  was  no  such  oc- 
cupancv  of  the  war  by  any  fences  or  buildings 
as  would  give  the  defendants  any  rights  under 
the  Statute.  The  acts  of  the  defendants  in 
flowing  the  highway  constituted  a  public  nui- 
aance;  and,  as  we  have  said,  the  maintaining 
of  a  public  nuisance  for  twenty  years  does  not 
afford  any  prescriptive  right  to  maintain  iC 

In  Nme  tiaUm  v.  Eaglt  Mill  Co.,  138  Mass.  8, 
the  plaintiffs  complain  of  a  public  nuisance  hy 
reason  of  wbicb  tbey  have  suffered  special  dam- 
ages, aa  in  Calait  v.  Dyer,  7  Ue.  IBS;  Andontr 
T.  Butioa,  IS  Uet  182,  and  Fruiom  t.  Weed, 
40  Me.  S83. 

The  referee,  bv  his  report,  hag  awarded  such 
damages  as  in  ma  Judgment  the  plaintiffs  bed 
■ustuned. 

It  may  be  proper  to  state  that,  although  this 
action  was  brought  In  1881,  the  lon|;  delay  in 
determining  the  rights  of  the  parties  should 
not  lie  atlnbuted  to  the  court;  tor,  though  en- 
tered in  the  law  court  in  1U84,  it  was  not  sub- 
tnlited  to  the  court  until  June,  1889. 

Judgment  of  the  referee  afflrmtd. 

Peten,  Ck,  J.,  and  Virgla,  Iitbbej  and 
Enery,  JJ.,  concurred. 


from  defendant  for  dehauchlDg  and  carually 
knowing  plaintiff's  huahsnd  and  for  alleoaliug 
his  affection  from  plaintiff.     Onerrvled. 

The  case  suScleutly  appears  In  the  opinion. 

Mr.  Jmmes  A.  EdKerly  for  pi  Bin  tig. 

Ueur».  W.  I4.  PatnMn  and  W.  S.  Fiere* 


Walton.  /.,  delivered  tbe  optoi' 


I  of  tha 


(81  He.  Eoa.) 

An  actios  fbr  debanohliiy  aad  eamallr 
knowing  '■e'  iiusbaut],  Uierebf  aUenatloK  lifs 
aSecUons,  cannot  IM  malnrained  by  a  wUe  acalnst 

(UaiobtT.  1890) 

EXCEPTIONS  by  plaintiff  to  a  Judgment  of 
the  Supreme  Judicial  Court  for  York 
County  sustaining  a  demurrer  to  the  declara- 
tion in  an  action  brought  to  recover  damages 

norm^-PtrMinuI  rUfttt  Vf  marrWl  loomun.       .     Shs  mar  maintain   an  aotlon  against  anotber 
A  married  woman  oan  malntam  an  action  for    woman  for  alienating  bli affeotlona.    Vootr.Card, 
«atlclnc  a«*7  her  hugband  aod  daprlvlns  her  ol  |aL.  Et.  A.  Bae.SSConn.  1. 

Iifs  oomfoft  and  nroMotlon  and  soMe^.    Bennett  I     But  see,  MmCro,  DulBea  r.  Oofflsa  (WlsJ  B  L  B.  A. 
r.  Bennett,  SL.B.A.U8,11SN.T.  184.  ll»L 


This  is  an  action  by  a  married  woman 
igaiinat  another  woman.  The  plainliff  bos 
alleged  In  her  declaration  that  tbe  defendant 
debauched  and  carnally  knew  her  husband, 
thereby  alienating  his  affection,  and  depriving 
her  of  his  comfort,  society  and  support. 

Tbe  question  is  whether  aucb  an  artion  ii 
maintainable.  For  such  a  wrong  the  law  does 
leave  the  injured  wife  without  redress, 
may  obtain  a  divorce  and  a  restoration  of 
all  her  property,  real  and  personal,  and,  in  ad- 
dition tbeieto,  alimony,  or  an  allowance  outof 
her  husband's  estate,  and  tbe  law  will  punish 
the  guilty  parlies  criminally.  But  does  the 
law,  In  addition  to  these  remedies,  secure  to 
her  a  right  of  action  to  recover  a  pecuniary 
compensation  from  her  husband's  paramour  T 
We  think  not.  We  have  been  referred  to  no 
reliable  authority  for  the  existence  of  auch  a 
-'iiit^  and  we  can  find  none. 

Il  IS  true  that  a  husband  may  maintain  an 
action  for  the  seduction  of  his  wife.  But  such 
an  action  has  grounds  on  whiuh  (o  rest  that 
cannot  be  invoked  In  support  of  a  similar  ac* 
tion  in  favor  of  the  wife.  A  wife's  iuSdeliiy 
may  impose  upon  her  husband  the  support  of 
another  man's  child,  and,  what  is  still  worse, 
it  may  throw  Biispiclon  upon  the  legitimacy  of 
bis  own  children.  A  husband's  infidelity  can 
inSict  no  such  consequences  upon  bis  wife.  It 
she  remains  virtuous,  no  suspicion  can  attach 
to  the  legitimacy  of  her  children.  And  an  action 
in  favor  of  tbe  husband  for  the  seducijoa  of 
his  wife  baa  been  regarded  aa  of  doubtful  ex- 
pediency. It  haa  been  abolished  In  England 
(Bouvier,  L.  Diet.,  title,  Orim.  Con.),  and  the 
trials  we  bave  had  In  this  country  of  such  ao- 
tions  are  not  very  encourft(*log.  Tliey  seem  to 
t)e  Iwtter  calculated  to  inSict  pain  upon  the  In- 
nocent members  of  the  families  of  the  parties 
than  to  secure  redress  to  tbe  persons  injured, 
and  we  fear  such  would  he  the  result  If  aucb 
actions  were  maintainable  by  wives.  Such  a 
power  would  furnish  them  with  tbe  means  of 
Infiicting  untold  misery  upon  others,  with  lit- 
tle hope  of  redress  for  tnemselvea.  At  any 
rate,  we  are  satislled  that  the  law  never  has, 
and  does  not  now,  secure  to  wlveasuchapower; 
and,  if  it  is  deemed  wise  that  they  should  have 
It,  the  Lccilslature,  and  not  the  court,  must 
give  it  to  tiiem. 

Exeepliom  merruled.  Demurrer  sustained. 
Declaration  adjudged  bad. 

Fetera,  G^.  J.,  and  Tir^n.  Emerfa 
Foater  and  Haskell,  JJ.,  concurred. 
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G.  H.   LOOMI8,  Apft., 


A'eontntct  of  butu-anoe  on  Iion«e«  aev- 

•rai  mllea  apJu-t,  which  liuiiree  vaah  house 
lur  B  gpociaed  amount.  Is  dlrlalble,  aJUioug-b  the 
premium  laaUled  at  a  erOBs  sum.  where  there 
Is  nothlnR  to  show  any  dlfferenDe  betweoD  the 
bouMa  Id  olasB  or  rates.  A  traaaler  or  one  irttb- 
it  at  Uie  laflurer.  avoldlDg  the  pol- 
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APPEAL  by  plaintiff  from  •Judgment  ot 
tbe  Circuit  Court  for  Dane  CouQty  In  fa- 
vor of  (lefeDdnnt  in  an  action  bioug;bt  to  re- 
cover the  amount  alleged  to  be  due  under  a 
policy  of  fire  Insurance.     Bnerttd. 

Statement  by  L^od,  J.: 

This  is  ati  acliou  upon  a  policy  of  InsoraDCe 

to  recover  for  a  loaa  by  fire  of  a  portion  of  tbe 
Insured  property.  The  Srst  paragraph  of  the 
policy  is  as  follows:  "The  Jtockfonl  Insur- 
ance Cumpauy  of  Rockford,  Illinois,  Id  con- 
aideration  of  a  noie  for  $16.50,  due  Julv  1, 
1886,  does  insure  Q.  H.  Looniia  and  his  leesl 
representatives  against  loss  or  damnce  by  fire 
or  ligbtninic  Id  tbe  amount  of  $1,100,  as  fol- 
lows:   $^00  on  li-story  frame  dwelling-boose 


No.  1,  sod  addition*  thereto.  Including  founda- 
tion and  cellar  walls,  occupied  by M  » 

private  family  reaideuce:  (200  on  house  No. 
2:  1800  on  tobacco  abed:  $800  on  tobacco, 
fodder,  bay  or  grain  on  sections  1,  Sand  11,  sit- 
uate except  as  otherwise  provided,  on  «ecilon» 
1.  2  and  11,  Townsbips  of  Burke  and  West- 
port,  Dane  County,  in  State  of  Wisconsin, — 
ftom  the  I8ib  day  of  January,  18fr6,  at  12 
o'clock  noon,  to  tbe  IStb  day  of  January,  Itffil, 
at  13  o'clock  Dooo."  The  note  above  men- 
tioned was  paid  at  maturity.  It  ia  stipulated 
in  tbe  policy  tbat,  if  any  cbange  (akes  place  in 
tbe  liile  to  tbe  property  insured  without  Ihe- 
consent  of  tbe  secretary  of  tbe  defendant  Com- 
pany, the  policy  sballbenulland  void.  A  breach 
of  this  BtipulHtion  by  Ibe  tneured  as  to  a  port 
of  Ibe  insured  property  Is  relied  upon  to  defeat 
a  recovery  in  the  action.  The  testimony  intro- 
duced on  the  trial  shows,  or  tends  to  show, 
that,  wben  the  policy  was  Issued,  plaintiff 
owned  three  farms  in  Dane  Couoty,— one  In 
tbe  Town  of  Burke,  on  section  11,  on  wblcb  1ft 
located  dwelling-house  No.  1,  mentioned  in  the 
policy;  another  on  section  3,  in  ibe  Town  ot 
Westport,  several  miles  distant  from  the  Burke 
farm,  on  which  house  No.  2,  therein  men- 
tioned, is  located;  and  tbe  other  on  section  1, 
in  Westport,  on  wblcb  stood  Ibe  insured  to- 
bacco shod. — and  tbat  the  tobacco  shed  and  * 
auantity  of  tobacco  and  hay  on  Eeclton  1  were 
estToyed  by  fire  August  21,  188S;  also,  tbat 
after  tne  policy  was  Issued,  and  before  tbe  fire, 

CilaintiQ  sold  and  conveyed  bis  farm  in  Butke, 
Deluding  dwelling-house  No.  1,  without  the 
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Where  the  amount  of  Insurance  to  apportioned  to 
dlsttnct  llemB.  but  the  premium  paid  lagroaa,  the 
Oontrsct  la  entire.  McQueene;  v.  Pbceulz  Ins.  Co. 
(Ark. I  &L.  B.  A.  TU;  Herman  v.AilriatIo  F.  Ins.  Co. 
IS  Jonea  &  B.  402:  Hay.  Ins.  H  189.  mi  1  Wood, 
Ins.  asti  Dar  v.  Charter  Ofik  F.  &  M.  Ins.  Co.  Bl  He. 
SI;  LoveJ07  V.  Augu£ta  M  at.  P.  Ins.  Co.  16  Me.  fit-. 
HIcbardson  v.  Maine  Ins.  Co.  M  Me.  3e4:  Assocloted 
F.  Ins.  Co.  V.  A(sum,  S  Mil.  IBS;  Dovman  v.  Frank- 
lin F.  Ins.  Co.  U  Md.  WO:  mesmuih  v.  Agavam 
Mut.  F.  Ins.  Co.  10  Cush.  68T;  Kimball  v.  Howard 
F.  Ina.  Co.  i  Gray,  B8;  Leo  v.  Howard  F.  Ins.  Co.  8 
Graj.  663:  ^tna  Ins.  Co,  v.  Resh.  M  Mich.  U;  Piath 
V.  Minnesota  P.  M.  F.  Ina.  Abso.  23  Minn.  479;  Bald- 
win V.  Hartford  F.  Ina.  Co.  60  N.  H.  12Z:  Gottaman 
▼.  Pennaylvnnla  Ina.  Co.  KU  Pa.  210:  McQowan  v. 
PeoDli^'s  MuC.  F.  Ins.  Oo.  M  Tt  ai:  Moore  v.  Vir- 
ginia F.  &  M.  Ins.  Co.  38  Gratt.  SOS;  Bryan  t.  Faa- 
body  Ina.  Co.  8  W.  Va.  806. 

0[ji>usod  to  thia  vtevare  Peoda  H.  *  F.  Ins.  0}. 
V.  Aimpow,  61  ni.  iSA:  Phieniz  Ins.  Co.  v.  Law- 
rence, *  Met.  iKy.)  fi;  Koontz  v.  HenDlbal  Sav.  ft 
Ins.  Co.  a  Mo.  VX;  Lochner  t.  Home  MuC  Ins.  Co. 
IS  Mo.  eSS:  State  Ins.  Co.  v.  Scbreck  (Nob.)B  L.  B. 
A.  G£4:  Morrill  v.  AsrlcukurB]  Ins.  Co.  73  N.  Y.UZ; 
Quarrlcr  v.  Pcabody  Ins.  Co.  10  W.  Va.  630. 

Where  property  oovorod  by  one  policy  appears 
to  be  so  situated  as  to  constitute  sutetantially  one 
risk,  even  ttioug-b  separate  amounts  of  insurenoe 
lie  apportioned  to  tbe  buildinit  and  to  the  furni- 
ture, if  tho  oonslderatioua  for  the  riak  are  indivisi- 
ble, the  contraotmustbe  treated  as  cnUre.  Havens 
V.  Home  Ins.  Co.  B  West.  Kcp.  036.  Ul  Ind.  90. 

Where  tbe  premium  Is  a  frroas  aum,  though  the 
amount  of  tbe  Inauranoe  an  the  dlffeient  Items  of 
6  L.  K.  A. 


properly  Is  llzed  In  tbe  policy,  oontiact  la  not  dlrlsu 
ble;  and  where  It  is  vitiated  as  to  one  Item  of  ths 
property  It  Is  vitiated  as  to  alL  (iBrvec  v.  Hawk- 
eye  Ins.  Co,  B9  Iowa,  KtL 

Ono  policy  proridloK  for  payment  of  one  prem- 
ium. oOTerlngsCTeral  distinct  pieces  ot  property, 
is  a  severable  Dontraot.  such  that  a  breach  ot  con- 
dition alleoIlaB  one  property  will  not  aScot  an- 
other, It  not  appearing  that  tbe  aasumlott  the  one 
risk  was  In  conaldenition  of  taking  tbs  other  risk. 
Schuster  v.  Dutchess  County  UuL  Ina.  Co.  8  Cent. 
Bep.  ISa,  IDS  N.  T.  200. 

A  policy  In  the  amount  of  ta.OCK)  on  property  of 
the  aggregate  value  of  tSO.OOD.  irhloh  Is  insured  Is 
twenty-one  separate  ItemB.  providing  tbat  It  In- 
sum  one  thirtieth  part  ol  each  of  auch  Items,  and 
that  itahallmabe  the  company  liable  for  no  greater 
proportion  of  any  loss  than  tbe  sum  insured  by 
that  policy  bears  to  tbe  whole  sum  Inaured—mikea 
tbe  company  liable  on  a  loss  of  a  portion  of  tbe 
properly,  not  merely  for  one  thirtieth  of  the  loss, 
but  (or  suott  proportion  Of  the  loss  as  (3,000  beun 
to  the  whole  amount  of  the  Insuranoe  on  Ibuae 
items  of  the  property  on  which  the  loss  was  su»- 
taincd.  IlllD0l8Mut.lD8.G0.v.noItman(IlUAptil 
£S,lti»), 

When  property  Is  valued  at  a  certain  amount.  , 
and  an  Insumnoe  effected  on  one  tblrty-slith  of 
tbat  amount,  and  there  is  a  total  Ion.  the  eompany 
is  responsible  for  tbe  amount  Insured  upon  whlcb 
It  received  a  premium,  and  the  poLoy  cannot  lie 
coQStrueJ  as  rvndi'rlng  the  Insurer  llaliie  for  only 
one (hlrty-sUth  of  theloss.  WeeUngbouaeSieotzto 
Co.  V.  Western  Assiir.  Co.  (La.)  Jan,  a,  IBta 

Insurance  policy;  rule  of  construction.  Bee  fKK« 
to  Kratsenaleln  v.  Wostcni  Assur,  Oo.  tW.  T-J  6  L. 
R.X.'m. 
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conanit  of  the  secretary  of  tht  defendaot  Com- 
pBDy.  There  wis  loiiie  teetfrnony  wLich,  it  ia 
claimed,  proves  a  naiver  b;  tbe  iDsurance 
CompaDj  of  tbe  alleged  breaui  of  the  contiecC. 
Thii  feature  of  tlie  case  U  not  cooeidered  in  the 
opinion,  and  It  is  theiefore  aunecesaBi^  to  elate 
•uch  tesiimony.  The  circuit  court  held  thai 
Ihe  contract  of  insuraDce  is  entire  and  Indivis- 
ible, and  that  such  convejance  of  tbe  Burke 
fann,  on  which  stood  one  of  the  insured  build- 
tngs,  Filiated  thewhole  contract  Whereupon 
the  court  nonsuited  tbe  plaintiff.  Tbe  plaintiff 
■ppeals  from  the  Judgment  of  nonsulL 

iffMTj.  RoK^"  ^  HftU,  for  appellant: 

Whether  a  contract  of  losunkDce  is  an  entire 
or  divisible  one  should  be  ctetermined  by  facts 
other  than  the  entireCT'  of  tbe  cooeideratloD. 
Whether  or  not  the  risk  is  distributed  and  the 
divislbiliLy  of  tbe  rialc  is  evMent  are  the  con- 
trolling fsclB  from  vblch  the  court  must  do- 
Jermine  whether  tbe  insurance  contract  is 
entire.  In  this  case  the  poltcy,  on  its  face, 
shows  that  Ihe  risk  was  dislributed,  snd  tbe 
evidence  proves  beyond  question  that  tbe  risk 
was  divisible. 

BtxPhmixlns.  Co.y.Piektl,  119Ind.lS5;  also 
Picket  7.  Phtniz  Int.  Co.  llfl  Ind.  291;  MtmU 
v.  AffHeullvrai  Int.  Co.  78  N.  T.  453;  fiuar- 
rier  V.  Peabody  Int.  Co.  10  W.  Va,  807, 

TbecouTtlo  prevent  a  forfeiture  "is  bound 
to  construe  such  contract  as  strongly  against 
the  insurer,  and  as  favorably  for  tna  Insured, 
as  its  terms  will  reasonably  permit,"  and  hence 
tbe  nilelapTeity  well  settled  that  In  order  to 
work  such  forteituie  a  subetantial  breach  must 
be  ealabllshed. 

Eirclier  t.  MillBouket  Meettania  Mul.  Im. 
G>.  74  Wis.  470;  BtaUlit*.  Co.T.&ArffttfNeb.) 
6  L.  R.  A.  B34;  City  P.  it  8.  MiUt  Co.  t. 
MerehanU,  Mfrt.  A  0.  Mut.  F.  In*.  Go.  73 
Mich.  654;  Hoffman  t.  -^Etna  In*.  Co.  82  N. 
Y.  418;  WhiUi.  Hoyt,  73  N.  T.  605;  Hildi- 
eoek  V.  HorlA  Weitern  In».  Co.  26  N.  T.  68; 
JXlUber  T.  Home  L.  Ini.  Co.  6&  N.  Y.  256;  Coyne 
T.   ffrawr.  84  M.  Y.  886. 

Mr.  H.  W.  Chjitsiveth  tor  reipoodenL 

Z^oBt   /.,   delivered    the  opinion  of  the 

If,  aa  the  learned  circuit  Judge  held,  the 
contract  of  insurance  is  entire  and  indivisible, 
the  conveyance  by  theplainllS  of  the  Burke 
farm,  on  which  stood  dwelling  bouse  No.  1, 
without  tbe  consent  of  Ihe  secretary  of  the  de- 
feodant  Company,  before  certain  other  of  the 
insured  properly  was  burned,  renders  the 
whole  policy  null  and  void,  and  tbe  nonsuit 
was  properly  ordered;  otherwise  not. 

In  the  cases  of  Binman  v.  Uart/ord  P.  Int. 
Co..  86  Wis.  109,  and  Bci'umitek  v.  American 
Int.  Co.,  48  Wix.  26,  tbe  contracts  of  insurance 
tbere  In  question  were  held  indivisible.  In 
those  cases  the  property  insured  consisted  of 
buildings,  and  personal  property  contained 
therein,  and  in  the  application  for  the  policies 
there  were  miarcpreBenlalioDS  by  the  assured 
of  Ibeit  title  to  tbe  realty.  In  each  case  the 
risk  was  distributed  to  tbe  different  items  of 
properly  insured.  These  cases  will  be  adbercd 
.  to,  and  the  question  la  whether  tbey  rule  tbe 
present  case. 

Tbere  Is  sotue  apparent  conflict  of  authority 
8L.  R.A. 


as  to  the  rules  by  which  it  is  to  be  determined 
whether  tbe  contract  in  a  given  case,  which 
insurea  Kveral  items  of  property,  is  an  enllra 
contract,  or  wbetbcr  it  is  divisible.  An  ex- 
amination of  the  cases  will  show,  we  think, 
that,  as  to  a  large  majority  of  tbem,  the  con- 
flict is  apparent,  ratber  than  real.  Altibecasei 
seem  to  agree  Ibat.altbougb  the  insurance  Is  dis- 
tributed to  the  different  items  of  insured  prop- 
erty, tbe  contract  is  indivisible  If  the  breacli 
of  the  contract  as  to  an  item  of  the  property 
affects,  or  may  reasonably  be  supposed  to  affect, 
tbe  other  items,  by  increasins  the  risk  tbereoD. 

In  Fire  Attn,  of  Phila.  v.  WiCliamtim,26Pi. 
19S,  the  Insurance  was  upon  three  adjoining 
buildings, —  a  specified  sum  on  each, — and  the 
breach  of  tbe  contract  alleged  was  tbe  keeping 
of  gunpowder  Id  one  of  Ihe  buildiugs,  wbicE 
caused  Ihe  burning  of  tbem  all.  Tlie  contract 
was  held  indivisible. 

In  Oolttman  v.  Fenntyltania Int.  Co.,  S6  Pa- 
210,  the  insurance  was  dialributed  upon  abani 
and  certain  property  in  an  holElsIandIng  with- 
in about  siTly  feet  of  tbe  barn.  Asinihecaset 
in  this  court,  above  cited,  the  nssured  misrepre- 
sented his  title  to  tbe  real  property,  wbich  mia- 
representalion,  by  the  terms  of  the  policy,  in- 
vaiida ted  tbe  whole  insurance.  Tbe  property  in 
tbe  hotel  was  burned.  Tbe  contract  was  held 
indivisible,  and  the  whole  Insurance  forfeited. 
Several  Msssacbusetta  cases  are  cited  in  the 
opinion, among  which  are  Priumutii  \.Agaiiam 
Mut.  F.  Int. Co.,  10 Cush.  600;  Broan  v.  hopl^t 
Mut.  Int. Co.,  11  Cusb.  280,  and  Ein^U  v.  How- 
ard F.  int.  Co. ,  8  Gray,  88.  These  cases,  in  their 
essential -facts,  are  in  principle  like  tbe  above 
esses  In  this  court,  except  that  In  tbe  cose  last 
cited  tbere  was  no  misrepresentation,  but 
the  assured  obtained  additional  Insurance 
upon  a  ponion  of  tbe  insured  property,  con- 
trary to  the  conditions  of  the  policy. 

Lee  T.  Utnmrd  F.  Im.  Co.,  3  Gray,  088.  is  also 
cited.  In  that  case  the  contract  of  insurance 
was  held  indivisible,  because,  by  the  lerois  of 
the  policy,  ''the  property  was  inured  aa  one 
risk,  and  was  in  fact  closely   (»nnected  io- 

loKeayY.  Humboldt  F.  Int.  Cfe.  (Pa.),  fl  AtL 
Rep.  740,  the  insurance  was  for  a  specified  sum 
on  each  of  two  connected  buildings,  and  a 
bouse  situated  in  tbe  rear  of  them.  The  con- 
tract was  held  Indivisible  on  the  authority  of 
tbe  cases  in  that  Slate  above  cited. 

In  Bomman  v.  t'raaklin  F.  Int.  Co.,  40  Md. 
62(J,  tbe  insurance  was  disirltniteduponadie- 
tiltery  and  machinery  therein,  and  there  was 
a  breach  of  the  condition  as  to  tbe  real  estate 
wbich  worked  a  forfeiture  of  the  policy,  by  its 

Laujoy  t.  Augvtta  Hut.  F.  Int.  Co.,  45  Me. 
472,  and  DoUv.  Merehantt Mat.  M.  Int.  Co..  51 
Me.  SI.  are  also  similar  in  principle  to  the  two 
cases  in  tbis  court  first  elwve  cited.  Tbe  prop- 
erty insured  Id  each  was  a  building  and  iia 
contents,  and  tbere  wasa  misrepresentation  by 
assured  of  bis  litle  lo  the  really.  None  of  tbe 
above  cases  seem  lo  have  t)ecn  decided  upon 
tbe  proposilion  that  tbe  contract  was  entire 
merely  because  the  premium  was  not  also  dis- 
tributed to  the  several  items  of  insured  prop- 
erty, yet  there  are  eiprcBsions  in  some  of  the 
opinions  wblcb  seem  to  give  weight  to  that 
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Butin I^athy.MinruiotaF.  M.  7./n«.  Atto. 
28  Miuu.  419,  aad  aamer  v.  Hawkey  Ini.  Co., 
6S  Iowa,  20&,  the  contracts  «eem  to  bave  b«eii 
bcld  indivisible  mainly  upoo  the  ground  that 
Ibe  premiumB  were  not  so  distribuled. 

The  foreEoing  caws  have  been  relerred  to 
at  some  length  because  they  ate  cbieflj  relied 
upon  by  the  learned  couceel  for  the  delendaut 
Company  to  esubllsli  the  invalidity  of  the  con- 
tract of  insurance  in  the  preaent  case,  and  be- 
cause tbey  are  believed  fairly  to-  represent 
nearly  all  the  cases  in  nhich  such  contrnctg 
have  been  held  indivisible. 

The  same  counsel  also  cited  and  relied  Dpon 
McGowan  v.  Ptopl^i  Mut.  F.  ln».  Co.,  54  Vt, 
311.  The  facta  of  that  caae  are  not  very  fully 
stated,  but  it  may  be  gathered  from  the  report 
tbat  the  luauraace  nas  upon  a  dwelling-house 
and  personal  pioperty  in  it,  and  the  assured 
morignged  the  really  coolrai^  to  acocditioD  iu 
bis  policy.  It  niu  there  claimed  that  the  cnn- 
tract  was  divisible,  and  that  tbe  assured  should 
recover  the  insurance  upon  tbe  personal  prop- 
«ny    nhicb   had  been    burned,   although   tbe 

Klicy  bad  become  void  as  lo  the  dwelling- 
use.  The  court  negatived  this  claim,  and 
held  the  contract  indivisible.  The  deciaioD  is 
placed  upon  the  ground  that  by  tbe  terms  of 
the  policy  the  insurer  had  a  lien  upon  the  io- 
tured  buildings  for  tbe  payment  of  assessments 
upon  the  premiuni  note,  end  the  cause  which 
Tendered  tbe  policy  void  as  to  the  buildinga 
=affectedsucb  security.  The  court  might  well 
liHve  held,  also,  that  tbe  contract  was  entire 
IxKBUse  of  the  fact  tbat  the  personal  properly 
tndured  was  locati^d  in  such  bnlidings.  and  any 
breach  of  the  contract  in  leapect  lo  the  build- 
ings must  neeessnrily  affect  the  risk  upon  the 
Emperty  Cheieio,  ro  the  injury  of  tbe  Insurer. 
a  that  case  the  court  laid  down  general  rules 
for  determining  ^rhether  such  a  contract  is 
divisible  or  not.  These  rules  are  so  reasonable 
and  satisfactory  that  we  feel  Justified  In  quot- 
ing somewhat  at  length  from  tbe  opinion. 
The  court  ^ya:  "This  is  a  Question  of  gifat 
practical  importance,  as  a  large  proportion 
□f  insurance  contracts  embrace  more  than  one 
item  of  propeity  insured.  The  decisions  are 
apparentlv  conSicting.  but,  we  think,  are  easily 
reconcilea  by  referring  lo  the  plain  principlea 
which  should  govern  them.  The  general  rule. 
'  void  in  part,  void  in  fofo,'  should  apply  to  all 
cnses  where  the  contract  is  alfected  by  some 
all-pervading  vice,  such  as  fraud  or  some  un- 
lawful act,  condemned  by  public  policy  or  the 
common  law;  cases  where  tbe  contract  la  en- 
tire, iind  not  divisible,  and  all  those  canea  where 
the  matter  that  renders  the  policy  void  in  pert, 
and  the  result  of  its  being  so  rendered  void 
affects  the  risk  of  the  insurer  upon  tbe  other 
items  in  tbe  contract.  KeepiuE  these  rules  in 
mind,  the  leading  cases  upon  tnis  subject  can 
all  be  reconciled.  A  recovery  ab6uld  be  bad 
inall  those  cases  where  the  contract  Is  divisible, 
the  different  properties  insured  for  separate 
sums  and  tbe  risk  upon  the  property,  which  is 
claimed  lo  be  valid,  unafFecled  by  tbe  cause 
that  renders  the  policy  void  in  park  Such  are 
the  cases  of  Hovsard  V,  <t  U.  Int.  Co.  v.  Cor- 
nick,  U  III.  455;  Bartford  F.  Int.  Co.  v,  Walth, 
64  IIL  184;  Clark  v.  JVwe  England  MmI.  F. 
Int.  Oo.  8  Cusb.  842;  DaU  v.  Oore  Ditl.  M.  F. 
int.  Oo.  U  U.  C.  C.  P,  548;  Phanix  la*.  Co. 
y.  Lawrene*.  4  Met.  (Ey.)  9;  Loehntr  v.  Ilomt 
8L.K  > 


Mut.  Int.  a>.  17  Mo.  347;  KooaUv.  Bamiaal 
San.  AInt.  Co.  42  Mo.  126;  OuetiUv  t.  Orieaiu 
Int.  Oo.  6  Mart.  (N.  B.)  11." 

ItlsbelieTed  tbat  tberules  thus  laid  down  by 
Ibe  Vermont  court  do  not  conflict  with  any  of 
tbe  cases  above  referred  to,  except  possibly  the 
two  cases  In  Minnesota  and  Iowa.  Theproposi- 
tion  determined  in  those  two  cases  does  not  com- 
mend itself  (o  our  judgments  as  sound.  While 
tbe  fact  that  tbe  premium  is  stated  in  tbe  policy 
at  a  gross  sum,  and  is  not  distributed  to  the 
different  items  of  insured  property,  is  a  cir- 
cumstance to  be  considered  in  interpreting  the 
contract,  we  do  not  think  it  is  controlling.  If 
two  bouses,  located  one  mile  apart,  are  insured 
!d  the  same  policy  for  |1,000  each,  and  there 
is  nothing  to  show  that  they  do  not  belong  to 
the  same  class  of  risks,  wecannot  believe  that, 
merely  because  the  premium  is  stated  in  the 
policy  to  be  $20  on  both  houses,  instead  of  $10 
on  each,  the  contract  thereby  becomes  indi- 
visible, when  it  would  undoubtedly  have  be^ 
divisible  had  tbe  latter  formula  beien  adopted 

In  the  present  case  the  aggregate  of  tbe  in- 
surance is  $1,100,  and  tbe  premium  is  staled  in 
gross  at  (16.50,  which  is  li  per  cent  on  the 
amount  of  the  insursnce.  There  is  nothingin 
tbepolicy  or  testimony  ID  show  tbat  tbe  insured 
property  belonged  in  different  classes,  upon 
which  are  charged  respectively  different  rates 
of  insurance,  or  that  thb  percentage  of  pre- 
mium is  an  average  between  higher  and  lower 
rates,  which  tbe  parties  understood  were 
charged  and  paid  upon  different  items  of 
tbe  insured  property.  Tbe  presumption  Is 
therefore  that  each  item  was  insured  at  1^  per 
cent  premium,  and  the  contract  should  be 
cuuslrued  as  though  it  was  so  expressed  in  ibe 
policy.  Had  It  been  so  eipresscd  therein, 
there  can  be  no  doubt  tbe  contract  would  be 
divisible,  and  so  the  learned  counsel  for  the 
defendant  Company  frankly  admitted  during 
tbe  argument  of  tbe  cause. 

Tbe  views  above  indicated  are  fully  sus- 
tained by  the  cases  of  Clark  v.  Ntw  Sngland 
Mut.  F.  Int.  Co.,  6  Cusb.  343;  Earen»  v.  Homt 
}nt.  Co.,  Ill  Ind.  90, 9  West.  Rep.  685:  Phenia 
Int.  Go.  V.  Pirkd,  119  Ind.  156;  MerriU  r. 
Agrieultural  Int.  Co.,  73  N.  T.  452:  &Atf*(w 
V.  IhitcKett  County  Int.  Co.,  103  N,  Y,  260,  8 
Cent.  Rep.  i8S;  Loehner  v.  Home  Mut.  Int.  Go. 
17  Mo.  247;  Quarri^  -r.  Peabody  Int.  Co.,  10 
W.  Va.  607.  Indeed,  many  of  tbe  above  cases 
go  much  further  than  this  court  has  Kone  in 
asseKJng  the  divisibility  of  such  contracts. 

It  Is  not  denied  that  tbe  policy  iu  suit  was 
valid  when  issued.  No  misrepresentation  or 
breachof  warranty  on  the  ijart  of  the  assured  ii 
claimed.  But  after  the  policy  was  issued  the  is- 
snred  violated  one  of  its  material  conditions  by 
conveying  to  another  one  of  the  Insured  houses 
wiCliout  consentot  the  insurer,  which  certainly 

validated  tbe  policy  as  to  that  house.    But 

is  quite  imposaiblB  to  say  from  the  lecnd 
before  ui  tbat  the  risk  upon  the  insured  prop- 
erty destroyed  by  Are,  which  property  wai 
located  five  miles  distant  from  tbe  house  ta 
conveyed,  was  increased,  or  in  the  sllKhlest 
degree  affected,  by  such  conveyance.  We  are 
constrained  lo  hold,  therefore,  tbat  tbe  con- 
tract ia  divisible,  and  hence  that  it  was  error  lo 

ins u it  the  plaintiff. 

The  judgment  of  t/tt  Circuit  Court  it  Tttvrtfd, 

id  tKs  eautt  vriU  bt  rtmandtafor  a  timt  triaL 
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John  HRONEK,  Plff.  »n  Err., 

PEOPLE  OP  U»e  State  of  ILLINOIS. 

(....in....J 

I.  An  Act  doe*  not  emDraee  more  IIiba 
one  aiitiject  beoBine,  wlUi  regulatlona  bs  to  the 
nudufaotura,  tranaportatloa.  me  ODd  lale  o(  ex- 
plodTea,  It  also  prewsrlbeB  a  puDtahmeot  tor  vlola- 
UoD  of  nieb  reBulattona. 

8>  A  startate  doe*  not  involTe  move  than 
one  anbjeet  of  leBtalAtlon  because,  oltb  provli- 
lonB  reffurHtdog  the  maouCaoture,  cto.,  ol  eiplo- 
■iTea  for  legitliuBte  purponea.  It  prohlbfta  their 
nuiDufaoture  or  proouiement  f or  the  ualswful 
deetructlini  of  life  or  propertr- 

S.  A  BtBrtnto  la  nflleiODtlr  definite  to 
■.uthorize  i^prlsoninent  In  the  penlten- 
tlKTjrfor  TlolatlOQ  of  lu  proTlfllona,  aithoush 
notstatiaRUiatthehiiprlaODmeiitBliall  be  lo  the 
peDlteDtlarf,  where  the  violation  Is  deolared  a 
felony,  punishable  b7lmprlaoDment  for  not  leas 
than  Ova  nor  more  than  Iwenty-flve  Tears,  and 
the  Orfmlnml  Code  of  the  State  declares  that  a 
felony  la  punishable  br  deatb 


the  penltentlBrr. 
4.    A  Terdlot 


tspedC^DB 


6i  An  aucueaoi'/  belbre  the  (hot  being- 
pnnlabable  a*  a  principal,  under  I  1  of  Stat. 
Jnoe  IS,  18B7,  r^rulatlDB  the  use,  etc,  of  eiplo- 
•Ives,  au  InatructloQ  that  any  person  abettlnR  or 
aiwiittinjt  In  the  offense  mentioned  In  that  section 
tl  to  be  punished  as  provided  In  said  section  is  not 


S.  AnlmatmctlonthattheeTldenoeof  private 
detect) vee  and  of  the  polloe  should  be  reoeived 
wltb  a  lar^e  deKrea  of  caution  does  not  oontsln  a 
ooireot  propoaltioa  of  law. 


It  orquAllflcatlon  of  tbe  com- 
peleno7  oIoltlvnB  to  testlf;  as  wttoesaee  Id  oourta 
of  Justice,  under  Oonst.  UnO,  art  S,  1 3,  which  pro- 
vldea  that  "do  person  shall  be  denied  any  olvll  or 
polltlc&l  light,  prlvUeie  or  oapaoltr  on  account 
ol  bis  retlglouB  oplDlons." 

8>  ApreaomptionarleealhBtapeiaonfouna 
In  possession  of  explosives  wbloh  are  not  called 
for  or  required  In  his  tnislDeas  procured  them  for 
an  unlawful  purpose,  where  he  has  avowed  an  In- 
tentkiD  of  ueIdk  them  for  such  purpoaa. 

6.  nie  eorpos  dellett  of  the  maUnE,  proonr- 
tng.  etc.,of  aynamlta  with  Intent  tonsethe  same 
for  the  unlawful  destruotlon  of  the  lives  ol  oer- 
tain  persona  is  ■uiBolentI]'  proved  by  the  facta 
that  defendant  had  such  explosives  In  his  poases- 
tlon,  and  kept  them  oonceoled,  and  on  different 
)■  threatenei)  to  tolie  (be  Uvea  of  such  per- 
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A  verdict  of   ^Ity  of  unlawful  shooting  ( 
tiuuTed  In  the  Indictment  may  be  sustained  b;  aid   1 
or  lu  referenoe  to  the  Indictment,  although  It  does    1 
notname  thopeisODshot.    Price  v.  Com.  IT  Va.  EHB; 
Bobeck  v.  Com.  91  Qratt  «t, 

Tbe  name  Riven  In  theverdlotof  tbe  party  found  vllle  Iron  Works 
rullty  need  not  oorreepond  wltb  that  in  the  indict- 1  A.  (K;  Astor  v.  ti 
meat  If  ttaeaooused  It  Mwell  known  tv  the  onelL-B.  A.n^  Ivmn 
8L.aA 


Cooj^lc 


iLUKOta  HupnEKE  CouBT. 


Jdkk, 


Slarkio,  Ev.  p.  30;  Tavlor,  Ev.  p.  1177;  1 
GTPenl.Bv.  ^dW-.Jaekton'-v.  aridky,  19 Johua. 
103;  Ccnlral  if.  T.  R  Co.  v.  SoekafeUow,  17 
m.  S53,  554. 

Our  Statute  does  not  provide  that  every 
felony  slinll  be  punished  by  deatli  or  peni- 
tentiary imprisonment.  The  wording  of  the 
Stutut*  is:  "A  felony  is  an  oflense  puniah- 
sble  by  death  or  impriBonment  iu  the  peni- 
tentiary." The  term  "punishable"  as  used 
in  this  Act  does  not  mean  "must  be  pun- 
ished,"  bat  "liable  to  be  punished  by." 

UniUd  Statu*  v.  Walkindt,  7  Bawy.  84;  StaU 
T.  Nenner,  49  Conn,  238;  MxUer  v.  State.  68 
Ob,  21)0;  Com.  v.  Pemberton,  118  Mass.  42. 

Under  our  Criminal  Code,  the  word  "fel- 
onious," although  occasionally  used,  ex- 
pre-ivscs  a  BigniGcatipn  no  less  vague  and  in- 
definite than  the  word  "criminal." 

Jtfitthm*  V.  State.  4  Obio  St.  G42;  StaU  T. 
Felch,  58  N.  H.  2. 

Tested  by  the  common  law,  this  term  has 
no  meaning. 

Uniled  Stata  v.  Coppertmith,  2  FIJpp.  S51. 

"Felony,"  as  a  lerm,  is  incapable  of  any 
definition,  and  is  descriptive  oi  no  offense. 

Lgiich  V.   Com.  88  Pa.  192. 

It  will  tlius  be  apparent  that  the  term  "fel- 
ony" does  not  atBx  any  peculiar  distingTiiah- 
iag  mark  to  the  crime  that  might  guide  us 
in  determining  the  punishment  merely  from 
■ucb  denomination. 

Smaier  v.  UhiUd  Statai.  1  Dak.  7. 

In  all  our  penal  legislation,  when  the  word 
"imprisonment,"  only,  is  used  it  is  under- 
stood to  mean  imprisonment  In  a  county  Jail 
or  local  prison,  and  whenever  the  Legisla- 
ture lias  intended  imprisonment  in  the  peni- 
tentiary it  bos  been  so  expressed. 

CAeaney  v.  StaU,  88  Ark,  80;  SlaU  v.  fly- 
ia7>d.  30  La.  Ann.  710. 

Mr.  Oeorf*  Hunt,  .J((y-0«n.,  for  the 
People: 

It  ia  only  the  general  subject  of  the  Act 
that  is  required  to  be  expressed  in  the  title. 

Mix  V.  JlliJioii  Cent.  R.  Co.  8  West.  Rep,  486, 
no  111,  SOa;  Abington  v,  CoSefln.lOe  Dl.  200; 
Pe<^Uy.  Btizelicood,  8  West.  Rep.  688,  116  111. 
319:  Monlelair  Twp.Y.  BamtdeU.lWTJ.  9.  147 
(37  L.  ed.  431):  l^le  v.  Sritlin,  80  111.  423; 
Timm  v.  Barriion.  109 HI.  593;  Burhi  v.  tfbn- 
rot  Counts.  77  111,  610;  Plummer  v.  Peopie.  74 
III.  361. 

Tbc  general  purpose  of  the  constitutional 
provision  is  accomplished  when  a  law  has 
but  one  general  object  which  is  fairly  indi- 
cated by  Its  title. 

Cooiey,  Const.  Ltm,  1st  ed,  144;  P^pU  v. 
itahan'y.  13  Mich.  495;  Sun  Mut.  Int.  Co.  v. 
JlVw  York,  8  N.  Y.  263.  See  also  Billing*  v. 
JVfW  York.  68  N.  Y.  413;  Peoplt  v.  Commii- 
tioncr  of  T(ue»,  47  N.  Y.  601;  Nevendorff  v. 
Duma.  69  N.  Y.  567;  Fidler  v.  PeopU,  93 
111.  I82. 

It  is  not  necessary  that  the  title  shall  ex- 
press results  expected  to  flow  from  the  Act, 
but  if  it  does  it  will  not  reader  the  Act  void. 

Plummerir.  PeopU.IAlQ.  E61;  BeeMagner 
T.  People,  97  III.  330;  CoU  v,  hlall.  108  III.  80; 
Preacotl  v.  CAieago,  60  IU.  121;  Potwin  v. 
Johnxm.  108  III.  71;  (TLtary  v.  Cook  County, 
28  in,  584;  Neifiiig  v.  Pottliac.  50  III.  172; 
Johnton  T,  l^ople,  83  III.  431;  Timm  ».  Barri- 
8L.  R.A. 


ton,  109  111.  59S;  HavOurrn  r.  FenpU,  100  HI. 
602;  FaopU  t.  Wright,  70  Dl  888;  Jailer  r. 
Peoiple,  &  ni.  182;  &akey.  People,  100  HI.  S04; 
Larned  v.  Tieman,  110  111.  178;  Abington,  ». 
Cabeen,  106  HI,  200;  Ftnfen  v.  AUm,  107  IU. 
605. 

Bftber,  /.,  delivered  the  opinion  of  the 

The  plaintiff  in  eiror,  John  Hronek,  waa 
indicted  with  Frank  Chapek,  Frank  Chleboun 
and  Rudolph  Sevic  for  violation  of  an  Act 
of  the  Legislature  of  this  State  entitled  "An 
Act  to  Regulate  the  Manufacture,  Transpor- 
tation, Use  and  Sale  of  Explosives,  and  to 
Punish  an  Improper  Use  of  the  Same,"  ap- 
proved June  IB,  1887,  and  in  force  July  1, 
1887.    Rev.  Stat,  1880,  chap.  88.  §S  64A-54n. 

The  first  count  charged  the  defendants  with 
unlawfully  making  c^namite  with  the  un- 
lawful intention  of  destroying  the  lives  of 
certain  persons  therein  named;  and  in  the 
Ave  remaining  counts  ^e  defendants  were 
charged  saccessively  in  such  several  counts   ' 


with  manufacturing,  compounding,  buying, 
'"'     ;  and   procuring   dynamite,  with   the 
unlawful    purpose    and    intent.     The 


defendant  Hronek  was  alone  put  unon  trial, 
and  that  trial  resulted  in  a  verdict  of  guilty, 
and  fixing  bis  punishment  at  twelve  years' 
imprisonment  in  the  penitentiary.  Hotiona 
for  a  new  trial  and  in  arrest  of  judgment 
were  severally  overruled,  and  the  said  de- 
fendant was  sentenced  on  the  verdict.  Nu- 
merous grounds  are  urged  for  reversal,  whlclt 
we  Bhall  consider  substantially  in  the  or- 
der they  are  made. 

It  is  insisted  that  the  Statute  upon  whidl 
the  prosecution  is  based  is  unconstitutional 
in  that  it  is  obnoxious  to  section  18  of  arti- 
cle 4  of  the  Constitution  of  the  Slate,  which 
provides  ^that  no  Act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.  The  specific 
objection  is  made  that  two  distinct  subjects 
are  expressed  in  the  title.  That  objection  is 
without  merit.  The  Act  is  entitled  "An 
Act  to  Regulate  tbe  Manufacture,  Transpor- 
tation, Use  and  Sale  of  Explosives,  ana  to 
Punish  an  Improper  Use  of  the  Same." 
The  regulation  of  the  use  necessarily  im- 
plies the  right  to  punish  an  improper  um. 
To  "regulate"  means  to  adjust  by  rule  or 
regulation ;  and  any  attempt  to  fix  rules  for 
the  man  nocture,  transportation,  use  and 
sale  of  explosives  that  did  not  also  pre- 
scribe punishment  for  violation  of  such  rulea 
and  regulations  would  necessarily  be  im- 
perfect. Two  diSerent  subjects  are  not  in- 
cluded or  expressed  in  or  by  tbe  title ;  Ux 
the  punishment  of  an  improper  use  flows 
necessarily  end  legitimately  from  the  main 
or  substantive  object  as  stated  in  the  title, 
i'.  e.,  to  regulate  tJie  use,  etc,  of  explo- 
sivea.  It  is  not  necessary  that  the  title  shall 
express  all  of  the  minor  divisions  of  tbe 
general  subiect  to  which  tbe  Act  relates; 
and  it  is  suMcient  if  it  express  the  general 
subject  of  the  Act,  and  all  the  minor  subdi- 
visions germane  to  the  general  subject  will 
be  held  to  be  included  in  it.  But,  If  tho 
title  expresses  such  minor  subdivisions, 
which  without  such  expresstoni  would  bs 


1890; 


Hbohzx  t.  Peopi.1  or  Iixnom 


held  to  1w  Included  within  the  general  sub- 
ject, audi  expressloa  will  not  reader  the  title 
«biioxiouB  to  the  coDBtitutioDa]  proviBioD. 
Ptvmmer  y.  Fiople,  74  111.  861;  Fuller  t. 
PeopU,  92  111,  182;  Mngn^  v.  People.  97  111. 
-820;  CWu  T.  Haa.  103  111.  30;  PreieoU  v. 
Ohieago,  60  111.  121  ;  Potiaiji  v.  JaliiiMm,  108 
111.  71;  Timm  v.  Harriion.  100  111.  DBS; 
Eaiethomy.  Patpk.  Id.  802;  PeopltY.  Wright. 
70  111.  S69 ;   Virden  r.  Allan,  107  111.  605. 

The  contention  that  tbe  Statul«  itself 
treats  of  two  separate  and  well -defined  sub- 
jects Is  not  tenable.  It  is  said  tbat  tbe  first 
three  sections  of  the  Act  relate  to  the  "man- 
ufacture and  use  of  eiplosives  for  illegal 
purposes,"  while  the  four  remaiuing  sections 
relate  to  the  "manufacture,  sale  and  trana- 
portation  of  eiplosives  for  legitimate  pur- 
poses." It  is  therefore  claimed  that  the 
former  sections  should  propcrlj  be  found  in 
the  Criminal  Code,  and  that  thej  ore  not 
germane  to  the  other  sections  of  the  Act, 
which  are   mere    police    regulations.    Tbe 

Sneral  subject  of  the  Statute  is  tbe  manu- 
^ura,  transportation,  use  and  sale  of  ei' 
plosives ;  and  it  cannot  be  said  that  because 
one  section  provides  for  a  license  or  permit 
to  be  obtained  for  their  manufacture,  and 
Another  prohibits  tbe  storing  of  explosives 
within  a  certain  distance  of  inhabited  dwell- 
ings, and  another  punishes  fraudulent  acts 
to  procure  the  transportation  of  explosives 
In  public  conveyances,  that  still  another 
■section,  or  other  sectioni,  making  It  unlaw- 
ful to  manufacture  or  procure  such  expto- 
fiives  with  the  intent  to  use  the  same  for 
unlawful  destruction  of  life  or  property,  and 
Affixing  a  penalt;  therefor,  would  not  be 
within  tbe  same  general  subject  of  legisla- 
tion. It  can  no  more  be  said  that  the  pro- 
hibition, under  a  penalty,  against  storing 
«xploeive8  in  dangerous  proximity  to  a 
dwelling,  Is  a  police  regulation,  than  that 
•  like  prohibition  against  manufacturing 
or  procuring  the  same  for  an  unlawful  use  or 
purpone  is  a  police  regulation.  All  of  the 
provisions  of  the  Act  are  within  the  subject 
expressed  in  the  title,  and  are  germane  to 
«ach  otber,  and  to  the  general  scope  and  pur- 
pose of  the  Act. 

It  is  next  claimed  that  the  section  of  the 
Statute  under  which  this  indictment  was 
prosecuted  Is  not  suQIctently  definite  to  au- 
thorize imprisonment  in  tbe  penitentiary. 
Section  1  oi  the  Act  provides  that  whoever 
■hall  be  guilty  of  the  acts  therein  denounced 


prisonment  for  a  term  of  not  less  than  five 
Tears,  nor  more  than  twenty -five  years."  It 
is  urged  that  as  it  is  not  stated  the  impTison- 
ment  shall  be  in  the  penitentiary,  and  the 
Statute  is  highly  penal,  and  requires  strict 
-construction,  a  aentence  thereunder  to  tbe 
penitentiary  cannot  be  sustained.  We  are 
not  prepared  to  adopt  this  view.  The  offense 
Is  by  tbe  Act  declared  to  be  a  felony.  A 
felony  is  by  tbe  Criminal  Code  of  tbe  State 
declared  to  be  an  offense  punishable  by  death 
or  confinement  in  Uie  penitentiary.  Rev. 
£tat.  188B,  chap.   SB,  §  277. 

While  tbe  Legislature  undoubtedly   may 


on  by  Imprisonment  In  the  penitentiary,  and 
undoubtedly  might,  if  they  saw  proper,  pun- 
iah  felonies  otherwise  than  by  impnsonment 
in  the  penitentiarv,  yet  there  is  nothing  in 
these  sections  of  tne  Act  which  indicates  an 
Intention  to  do  the  latter.  Applying  tbe 
well-known  rule  that  a  criminal  statute  is  to 
be  strictly  construed,  and  that  nothing  is  to  be 
taken  by  intendment  or  implication  against 
the  accused  beyond  the  literal  and  obvious 
meaniuK  of  the  Statute,  it  Is  nevertheless 
clear,  we  think,  when  this  Statute  Is  con- 
sidered in  connection  with  the  General  Crim- 
inal Code,  which  it  must  be  presumed  tbe 
Ijeglslature  had  in  contemplation  when  pass- 
ing It,  the  punishment  to' be  infiicted  for  vio- 
lation of  said  sections  of  the  Act  is  by  im- 
prisonment In  the  penitentiary. 

It  is  insisted  that  tbe  verdict  is  Toid  for 
uncertainty,  in  that  It  simply  finds  "the  de- 
fendant" guilty,  without  specifying  tbe 
plaintiff  in  error  by  name.  Before  plaintiff 
in  error  was  put  upon  trial  a  separate  trial 
had  been  awarded  to  the  defendants  Chapek 
and  Sevic.  The  defendant  Cbleboun  was  not 
put  upon  trial,  but  was  used  as  a  witness  on 
behalf  of  the  People.  Tbe  record  shows  that 
on  the  26th  day  of  Kovember,  1888,  at  the 
term  of  the  criminal  court  then  being  held, 
the  following  proceedings  were  had  and  en- 
tered of  record,  to  wit;  'The  Ptojie  of  tht 
State  of  JUinoii  v.  JbAn  Hrotuk,  ImpUaded,' 
etc.  "This  day  come  the  said  People  by 
Joel  M.  Longnecker,  state's  attorney,  and 
the  said  defendant,  as  well  In  his  own  proper 
person  as  bv  bis  counsel,  also  comes.  And 
now,  issue  oeing  joined,  it  is  ordered  that  a 
jury  come,"  etc.  Then  follows  the  impanel- 
ing of  a  jury.  It  is  manifest  from  the  fore- 
going that  no  one  was  put  upon  trial  ether 
than  the  defendant  Hronek,  and  the  verdict 
finding  "the  defendant"  guilty  could  not  re- 
fer to  any  other  defendant.  There  wu  no 
uncertainty  in  Uie  verdict. 

Complaint  is  made  of  the  second  Instruc- 
tion given  on  behalf  of  the  People.  That 
instruction  told  the  jury  that  any  person 
abetting  or  assisting  In  the  perpetration  of 
the  offense  mentioned  in  section  1  of  the  Act 
was  upon  conviction  to  be  punialied  as  pro- 
vided- in  said  first  section.  This  was  not 
error.  The  Statute  provides  that  any  person 
abetting  or  in  any  way  assisting  in  making, 
manufacturing,  buying,  procuring,  etc.. 
such  explosives,  etc.,  knowing  or  having 
reason  to  believe  that  the  same  are  intended 


of  life  or  property,  shall  be  deemed  a 
principal,  and  upon  couvlction  shall  be  sub- 
ject to  the  same  punishment  as  provided  In 
section  1  of  the  Act.  Under  this  Statute  a 
defendant  if  guilty  as  an  accessory  before 
tbe  fact,  is  to  oe  indicted  and  punished  as  a 
principal.  In  view  of  the  eviacnce  tending 
to  show  the  connection  of  plaintiff  in  error 
with  the  other  defendants  in  the  perpetration 
of  the  offense,  the  instruction  was  entirely 
proper. 

It  Is  objected  that  the  court  erred  in  refus- 
ing an  instruction  that  the  evidence  of  pri- 
vate detectives  and  of  the  police  "abould  be 
received  with  a  large  degree  of  caution." 


to  affect  tail  credibility  or  bisa  his  Judgment, 
are  competent  to  be  shown  to  and  considered 
bj  the  jurj  in  detcnnining  the  wetgbt  and 
credit  to  be  given  to  hie  testimony.  In  view 
of  the  tacts  and  circumstancea  thus  shown.  It 
is  for  the  jury  to  delermine  Its  weight  as 

it  Ib  urged  ihat  the  court  erred  In  modify- 
ing an  instruction  asked  by  the  defendant. 
The  instruction  M  asked  was  as  follows : 
"The  Jury  are  instructed  that,  to  constitute 
the  crime  charged  against  the  defendant  in 
the  indictment,  two  things  are  necessary, 
namely;  Mr»t,  the  makinE,  manufacturing, 
compounding,  buying,  selling  or  disposing 
of  the  dynamite,  or  some  portion  thereof,  de- 
scribed in  the  indictment,  on  or  subsequent 
to  the  1st  day  of  July,  A,  D.  1887."  To  this 
thecourt  added  the  following:  "  Therefore  the 
jury  must  disregard  any 


dy. 


ling  or  compounding  or  procuring  of  any 
ami  te  at  Chapek's  house  or  elsewhere  prif- 
lid  date."    The  instruction  then  proceedi 


.    _ ...  by 

.  J  Karafiat ;  and  it  became  important  for 
the  jury  to  consider  testimony  tending  to 
show  that  he  was  in  possession  of  dynamite 
in  the  spring  of  1887  prior  to  the  law  under 
which  he  was  prosecuted  going  into  effect, 
on  the  1st  dav  of  July  of  that  year.  It  is 
insisted  that  the  effect  of  the  modidcatlon  was 
to  take  from  the  consideration  of  the  jury 
this  evidence  offered  by  the  defendant  of  prior 
possession  of  the  explosives.  It  is  conceded 
that  such  was  not  the  purpose,  and  It  is  clear 
to  us  that  such  was  not  the  effect,  of  the  modi- 
llcatioD.  The  instruction  related  solely  to 
the  elements  necessary  to  constitute  the  crime 
charged.  The  jury  were  told  that,  toconati- 
tute  thecrime,  it  was  necessary  that  the  mak 
ing.  etc..  of  the  dynamite  must  have  been 
on  or  subsequent  to  the  1st  day  of  July,  1887, 
and  thattliereforethejury  must  disregard  the 
making  or  procuring,  etc. ,  prior  to  tluit  date. 
It  must  be  presumed  that  the  jury  were  men 
of  reasonable  intelligence  and  would  under- 
stand that  what  followed  the  introductory 
part  of  the  instruction  related  to  what  was 
necessary  to  constitute  the  crime,  and  not  to 
the  defense  set  up,  that  the  dynamite  was  in 
the  possession  of  the  defendimt  prior  to  the 
date  fixed  by  the  instruction.  Moreover  the 
jury,  by  a  lengthy  series  of  instructions, 
were  fairly  Instructed  ts  to  the  law  of  the 
case.^fully  as  favorably  to  the  defendant  as 
hecould  rightfully  ask.  They  were  told  that 
they  must  consider  all  the  facts  and  circum- 
stances proven,  and  determine  therefrom 
whether  the  defendant  procured,  etc.,  the  ex- 

Slosivea  in  question  after  the  law  went  into 
)rce,  and  that  his  possession  prior  thereto 
would  ruise  no  presumption  of  guilt.  It  is. 
we  think,  impossible  that  the  jury  could 
have  been  misledtothe  prejudice  of  the  plain- 
tiff in  error  by  the  modiccation.  It  is  not 
contended  that  the  instruction,  when  consid- 
ered as  deflntng  what  would  constitute  guilt 
8L.R.A. 


As  the  jury  were  not  misled  by  the  modifica- 
tion to  the  prejudice  of  the  plalntiS  in  error, 
he  has  no  cause  of  complaint. 

Objection  Is  made  to  the  competency  of 
Frank  Chleboun,  a  witness  for  the  People, 
who  was  permitted  tA  testify  over  the  objec- 
tion of  the  defendant.  He  was  examined 
upon  his  voir  dire,  and  avowed  his  belief  ia 
the  existence  of  Qod,  and  "a  hereafter ;"  that 
he  believed,  if  he  iworo  falsely,  he  would 
be  punished  under  the  criminal  laws  of  the- 
State ;  that  he  had  never  thought  seriously  of 
whether  Qod  would  punish  him  either  in  this- 
world  or  the  next,  and  had  never  considerfid 
the  question  whether  he  would  be  punished 
for  false  swearing  in  any  otter  way  ib^n  tiy 
that  inflicted  hv  the  law.  He  had,  it  seems, 
no  religious  belief  or  conviction  of  bis  ac- 
countability to  the  Supreme  Being,  either  ia 
tliis  world  or  la  any  after  life.  The  t«st  of 
the  competency  of  a  witness  in  respect  to  re- 
ligious belief,  as  generally  held,  is.  Does 
the  witness  believe  in  God,  and  that  he  will 
punish  him  if  he  swears  falsely? 

It  is  stated  bv  Rapalje  in  bis  Law  of  Wit- 
nesses (|  11).  that  "the  great  weight  of  au- 
thority in  this  country  now  is  that  it  Is  im- 
material whether  the  witness  believes  Ood'a- 
vengeance  will  overtake  bim  before  or  after 
deaUi."  This  doctrine  was  approved  in  Gm- 
tral  M.  T.  R.  Co.  v.  BoekafMaw,  17  111.  MI, 
where,  after  a  consideration  of  the  authorities, 
it  was  held  that  all  persons  are  competent  to- 
be  sworn  as  witnesses  who  believe  tJiere  is  k. 
Qod  and  that  be  will  punish  them,  either  in 
this  world  or  the  next,  if  they  swear  falsely, 
and  that  a  want  of  such  belief  rendered  thenv 
incompetent  to  take  an  oath  as  witnesses. 
This  case  seemingly  overruled  the  doctrine 
of  the  earlier  case  of  NMe  v.  PtopU,  1  111. 
29. 

Without  pausing  here  to  determine  whether 
the  court  erred  in  subjecting  the  witness  lo- 
an examination  touching  his  religious  belief 
(Rapalje  Witnesses,  S  12,  and  cases  cited), 
it  may  be  said  that  tne  better  practice,  and 
that  which  now  prevails,  forbids  the  examina- 
tion of  the  witness  in  respect  thereof  on  hit- 
voir  dirt.  If  there  was  error  in  this  regard, 
it  was  committed  at  the  instance  of  the  de- 
fendant, and  in  his  interest ;  and  he  cannot 
complain. 

Returning  to  the  question  of  the  compe- 
tency of  the  witness,  the  rule  seems  to  be  at' 
above  stated,  unless  changed  by  constitu- 
tional provision  or  legislative  enactment. 
The  tendency  of  modem  times  by  the  court* 
and  in  legislation  is  towards  liberalissing  tb»- 
rule,  and  in  many  jurisdictions  incompetent? 
for  the  wont  of  religious  belief  has  been 
abolished.  Bee  Rapalje,  Witnesaee,  g  18,  and 
Wharton,  Ev.  g  895. 

Has  the  rule  announced  by  this  court  ia 
GentTol  M.  T.  R.  Go.  v.  Boi^dioa  been 
changed  in  this  State!  By  section  8  of  arti- 
cle S  of  the  Constitution  of  1870,  it  would 
seem  tbat  a  radical  change  was  effected  In  re- 
spect to  the  matter  under  consideration.  Thl» 
section  guarantees  non-interference  of  thft- 
Btate  witti  the  religious  faith  of  its  cltiMns. 
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Id  <^a»e  v.  Cheney,  SS  Dl.  S0»,  It  was  said : 
"The  only  exception  to  uncontrolled  liberty 
Is  th&t  vM  of  llceatiouBQeas  Bball  not  be  ex- 
cused, uid  practices  inconslsteat  with  the 
peace  uid  safety  of  tjie  State  shall  not  be  jus- 
tilled."  The  section  provides:  "No  person 
shall  be  denied  kdj  citII  or  political  right, 
privilege  or  capacity  on  account  of  his  re- 
ligious opinions ;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  construed  to  dis- 
pense with  oaths  or  affinnations,  excuse  acta 
of  licentiousness,  or  justify  practices  ineon- 
BiBt«nt  with  the  peace  or  safety  of  the  State." 
No  religious  belief  is  required  to  qualify  a 
citizen  to  take  an  oath,  and  no  citizen  can  be 
excused  from  taking  an  oath  or  affirmation 
because  of  his  religious  belief.  The  liberty 
of  conscience  secured  by  the  Constitution  is 
not  to  be  construed  as  dispensing  with  oaths 
or  atBrmations  in  cases  where  the  same  are 
required  by  law.  No  man,  because  of  his 
religious  belief,  is  to  be  exeuscd  from  tnklng 
the  prescribed  oatb  of  office  bcfoie  entering 
upon  the  discharge  of  the  public  duty;  nor 
can  he  be  permitted  to  testify  becauao  of  such 
religous  belief  or  opinion  except  upon  tak- 
ing the  oath,  or  making  tbe  at!imiatioQ,  re- 
quired by  law.  Now,  as  before  the  adoption 
of  this  provision,  oaths  are  to  be  taken  and 
afflrmaCIons  mode,  whenever  required  by  law ; 
but  the  right  to  take  such  oath  or  make  such 
alBrmation,  tf  such  right  be  a  civil  right, 
privilege  or  capacity,  cannot  be  denied  to  any 
citizen.  Jt  li  said  that  one  who  holds  pro- 
scribed religious  opinions  Is  incompetent — 
that  is,  has  not  the  legal  capacity — to  testify. 
The  Incapacity,  if  It  exists,  grows  out  of,  and 
Is  based  upon,  his  failure  to  hold  certain  re- 
ligious beliefs  and  opinions  In  accord  with 
tu  prevailing  religious  opinions  of  the  peo- 
ple ;  and  the  contention  Is  that  he  should  not, 
Dy  reason  of  such  incapacity,  be  pemiitt«d 
to  testify,  however  great  and  important  tbe 
Interest  at  stake  to  himself,  bis  family,  his 
neighbor  or  Uie  Btate.  It  is  clear  from  the 
authorities  that  the  rule  contended  for  does 
not  apply  when  the  witness  la  testifying  in 
his  own  behalf ;  but  if  the  life,  liberty,  rep- 
utation or  property  of  his  family  or  neighbor 
be  involved,  or  his  testimony  be  necessary  to 
the  protection  of  society,  he  is,  under  such 
rule,  to  be  excluded  from  the  privilege  of 
testifying  In  courts  of  Justice  because  of 
such  Incapacity.  If  It  exists  at  all,  the  In- 
capacity is  created  by  law,  and  It  Is  therefore 
a  civil  Incapacity.  The  Constitution  pro- 
vides that  no  person  shall  be  denied  any  civil 
or  political  right,  privilege  or  capacity  on 
account  of  his  religious  opinions.  In  Bou- 
Tier's  I^w  Dictionary  capacity  Is  defined  to 
be  "ability,  power,  qualiflcation  or  compe- 
tency of  persons,  natural  or  artificial,  for  the 
performance  of  civil  acta  depending  on  their 
state  or  condition  as  defined  or  fixed  by  law, " 
it  Is  also  defined  as  follows:  "Power;  com- 
petenor;  qualiflcation;  ability,  power  or 
qualiflcation  to  do  certain  acta."  3  Am.  & 
Eng,    Cyclop.  Law,  723. 

Toe  obvious  meaning  of  the  provision  In 
the  Constitution  is  that  whatever  civil 
rights,  privileges  or  capacities  belong  to  or 
an  ebjoyed  by  citizens  generally  shall  not 
b«  taken  from  or  denied  to  any  person  on  ac- 
SL.R.  A. 
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cutc(l  from  tbe  fact  that  sucb  dynamite  nas 
found  in  bis  possession.  Wliere  a  partj  is 
found  in  possession  of  explosives,  and  has 
tliG  avowed  iat«nlion  of  using  tbem  for  a 
particular  purpose,  tlie  prcsumptioQ  would 
urisc  tbat  he  procured  tlie  same  for  Bucb  uq- 
lawfu)  use.  It  is  to  be  remarked  tbat  tbere 
was  notbiog  io  tbe  business  or  vocation  of 
Hrooek  that  would  call  for  or  require  tbe 
use  or  possession  of  explosives.  Moreover, 
it  was  shown  by  tlie  witness  Cbleboun  tbat 
he  WHS  at  Hrouek's  house  the  last  Sunday 
in  May,  lfiH8,  when  Hroneb  showed  him 
some  unfilled  bombs,  and  Hrouek  then  said 
that  be  would  get  dynnmit*  with  which  to 
loud  them.  He  at  tbat  time  spoke  of  an  op- 
portunity be  bad  to  kill  Bunfield  1  tbat  be 
did  not  do  it  because  he  didn't  have  the  nec- 
essary weapon,  but  that  he  regretted  it  very 
much.  The  witness  saw  no  dynamite  tbat 
day.  In  June  following  the  witness  again 
saw  Hronek  at  his  request,  and  Uroneh  hod 
a  number  of  bombs  which  were  charged. 
Some  of  them  bod  fuses  attached,  and  otlicrs 
had  fulminatioK  caps.  Can  it  be  questioned 
-that,  it  DO  ezplaoatioD  had  been  offered  by 
Hronek  aa  to  when  and  how  he  came  Into 
tbe  possession  of  the  dynamite,  the  fact  of  its 
being  in  bis  possession  in  the  month  of  June 
with  the  avowed  intent  of  using  It  In  tbe 
particular  unlawful  way  charged,  coupled 
with  his  declarntioQ  in  May  tliat  be  would 
procure  dynamite  for  the  accomplishment  of 
-such  unlawful  pun>osc,  would  be  sufficient 
to  maintain  a  conviction  for  unlawfully  pro- 
-curing  tlie  explosive  with  the  intect  to  use 
tbe  same?  In  other  words,  would  not  tbe 
jury  be  {ustified  In  finding  therefrom  that 
the  eorpiii  delkti  had  been  proved?  Tbe  fact 
tbat  be  procured  the  explosive  is  shown  by 
his  having  it  In  his  possession.  Tbe  unlaw- 
ful intent  ismiinifcsted  by  the  character  of  the 
substance  itself,  his  coDcealment  of  it  and 
hi  scon  (emporaneous  declarations  of  his.  intent, 
A  jury,  from  the  necessity  of  the  esse,  must 
be  allowed  to  draw  conclusions  from  tbe 
factd  proved  :  and  Intent  can  ordinarily  be 
shown  only  by  inferences  drawn  from  the  acts 


1838.  and  subsequent ly,  by  unquestioned 
ev'dence ;  and  the  fact  of  bis  Intention  is 
shown  by  his  declarations  and  acts.  If  from 
the  facts  proved,  tbe  conclusion  is  irresisti- 
ble, if  the  testimony  Is  believed,  tbat  the 
offense  was  committed,  then  tbe  eorpu*  deiieti 
is  established. 

Some  question  la  made  In  respect  of  tho 
evidence  of  the  date  when  tbe  dynamite  ■waa 
procured  by  Hronek.  He  testified  tliat  one 
KaraSat  left  it  at  his  house  in  the  fall  of 
IStie,  and  had  never  called  for  it.  Without 
entering  into  a  discussion  of  the  evidence  it 
must  be  said  there  was  much  in  his  own  tes- 
timony, as  there  was  also  in  the  testimony  of 
the  witness  Chleboun,  tbat  tended  to  dis- 
credit his  evideuce.  The  question  was  fully 
and  fairly  submitted  to  tbe  jury  as  to  whether 
or  not  he  procured  the  dynamite  with  tbe  un- 
lawful intent  charged,  after  tbe  1st  day  of 
July,  1887,  when  tbe  Statute  went  into  etTect. 
They  were  told  In  numerous  instructions  tbat 
unless  they  believed  from  the  evidence,  be- 
yond  a  reasonable  doubt,  tbat  be  procured  tbe 
same,  with  the  specilic  intent  charged,  on  or 
subsequent  to  that  date,  they   must  acquit. 

Without  extending  this  opinion — already 
too  long — by  an  analysia  of  the  evidence,  it 
must  suffice  for  us  to  say  that  we  have  care- 
fully  considered  the  record,  and  the  facta 
and  circumstancea  proved,  and  are  unable 
to  say  tbat  the  Jury  were  palpably  wrong  in 
the  conclusion  reached  by  tbem.  It  is  not 
enough  that  we,  sitting  as  a  Jury,  might 
have  found  differently.  Tbey  saw  the  wit- 
nesses,— had  means  of  determining  their  cred- 
ibility which  we  do  not  possess,  and.  before 
we  would  be  justified  in  setting  aside  their 
verdict  for  error  in  finding  of  fact,  the  error 
must  be  palpable. 

Other  minor  objections  are  urged,  which 
we  have  carefully  considered,  and  there  la 
no  reversible  error  in  them ;  and  no  good 
purpose  would  be  served,  either  to  the  de- 
fenaant  or  tbe  profession,  by  their  discussion. 
Wt  find  no  error  in  (Am  rteoTA  for  tehieh  tht 
judgment  of  the  court  below  ihould  bi  ivoer$ed, 
and  it  i*  accordingly  affirmed. 


HEW  JERSEY  SUPREME  COURT. 


PHILLTPSBXJRGH  HORSE  CAR  R.  CO. 


**!.   An  Inbntof  tenderr^ftrals  nnti 

charKett  wicii  the  DogligeDoe  of  tbe  person  tie 
It  la  cbaree. 


S.  TbepI«intUr,abonttworeKnof*cei 
beln^  under  the  cKre  of  her  a.diilt  ■!•• 
ter.  wimdored  onto  the  track  of  llie  bone  nil- 
rojd,  and  was  tbere  run  over  br  tbe  careleHSDen 
of  tbe  ilriver  ol  the  oar.  HOA,  that  plalntliri 
lUfhtot  action  was  not  lost  even  if  the  slater'i 
ssnees  of  ■up^rvlslon,  in  part,  was  OHUie  of 


Jr  injury. 


(June  S,  180a} 


•Headni 


ij  BSAStSI.  Cft.  J. 


HOTK.— Car«  Co  bt  tXr-TtUeil  fmeari  chUdren  to  avoid  i  towarda  one  of  mature  ase  and  capacity.    Barii- 
Injmics.  man  v,  Pittsburgh.  C  A  Bt.  L.  B.  Co.  e  W(«.  Rep. 

A  higher  desi«e  of  eare  Hbould  be  exercised  to-  I  MS.  411.  W  Ohio  St.  11;  Frort  v.  Eastern  R.  1  New 
ward  acblJU  Incapable  of  usln;  discretion  com- I  Ens.  Rep.  G2»,M  N.  H.SO;  Isabel  v.  Uuulbal&8(. 
menaurate  wUh  tbe  perils  of  bla  ■lluacioD  tban  I  J,  B.  Co.  W  Uo.  4^;  Bannon  v.  Baltlmon  kO.ll. 
«L.  K.A. 


See  a 


).iHi,-]t,  .A.oas. 
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Newman  t.  FaaLtpeBURSH  Hou 


-of  this  court  after  verdict  for  pl&iutlS  in  an 
action  brou^bt  to  recover  damages  for  per- 
■ooal  Injuriea  indicted  on  plaintiff, 


Statement  b j  Bea-Bley,  Oh.  J. : 

Tbe  plaintiff  vat  a  cbild  two  jears  of  age. 
She  was  in  the  custody  of  ber  aist«r,  wbo 


road  track  of  the  defendant,  and  was  hurt  bj 
the  car.  The  occurrence  took  place  In  a  pub- 
lic street  of  the  Village  of  Pbillipsburgh. 
The  carelessness  of  the  defendant  was  mani- 
fest, as  at  the  time  of  the  accident  there  was 
noooe  in  charge  of  tlie  horse  drawing  the  car, 
the  driver  being  in  the  car  collecting  fares. 
The  circuit  judge  Rubmitted  the  three  follow- 
ing propositions  to  this  court  for  ita  advisory 
opinion.  TIE. :  "first,  whether  tbe  negligence 
of  the  pcTBonB  In  charge  of  tlie  plaintiu,  an 
infant  minor,  should  be  imputed  to  the  said 
plaintiff ;  second,  whether  the  conduct  of  tbe 
persons  In  charge  of  the  plaintiff  at  the  time 


court  should  have  nonsuited  the  plaintiff,  or 
that  the  court  should  have  directed  the  jury 
to  find  for  .the  defendant;  third,  whether  a 
new  trial  ougbt  not  to  be  granted  on  the 
ground  that  the  damages  awarded  are  exces- 

Mr.  J,  O.  SUpma,!!,  for  plaintiff: 
The  negligence  of  the  sister  cannot  he  Im- 
pnted  to   tlie  child,  and  the  doctrine  of  con- 
tributory negligence  docs  not  enter  into  the 
«aaeatall. 
Pollock,  Torta,  1886,  *888;  SoMnira  v.  Cont. 
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eos.  64  N.  S 
Schviter,  i  ( 
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113  Pa.  Ifi3; 
WekA.  6  We 

V.  South  Bom 
142  Mnss.  SOI 
777;  Cenlrat 
R.  Oo.  81  Fe( 

VI.  218:  Mi't 
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Negli  genet 

who  permits 

Luge  V.  Nt 

Macfia  and  At 

Waiu  V.  ifurl 

718,  5  Jur.  N. 
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ilangan  v. 

Earifieid  t.  J 

T.  Brooklyn  .  . 


Oo. »  Hd.  lOBi  Chloaeo,  B.  A  Q.  R.  Co.  v.  Dewe;,  aS 
IILSU:  Walters  v.ailca(ro.It- LAP.  B.Co.41  Iowa, 
11;  O'Mara  v-  Hudiou  it.  R.  Co.  S8  N.  Y.  UE;  Pblla- 
delphla  A  R.  B.  Co.  v.  Spearen,  IT  Pa-  End-,  Bmttb  v. 
0*CoDDor.  48  Pa.  118;  Feniurlvanta  B.  Co.  v.  Hor- 
can,  81!  Fa.  181. 

A  cblld  of  teodar  reara  is  not  required  toexerctse 
tb«  same  decree  of  care  aa  on  adult.  Cooper  v. 
Lake  Bbore  A  H.  S.  R.  Co.  10  Weet.  Bep.  lU.  66  Uloh. 

m. 

Butaueboblldlatote  heiaoDlrtothedesreeof 
aaie  eipeotAd  of  ordinarll;  careful  ahlldren  ot  Its 
;eara.  Hoebua  v.  Hemuaoii,  11  Oent  Hep.  90,  IDS 
M-T-SW;  Baker  v.  Flint  A  f .  M.  B.  Co.  UW«t 
B^  485,  M  Hlch.  00. 

Due  oaie  aooordlns  to  aseand  capaolty  la  all  tbat 
tin  lawezaoCB  ot  a  child  of  tender  years.  Ordinary 
eara--wblob  ii  ttiat  of  every  prudent  man— la  not 
the  standard  tor  a  child.  Western  A  A.  B.  Co^  v. 
Tounff  (Oa.)  Oct.  It,  188G. 

A  minor  four  or  Sve  yean  old  la  not,  as  a  matter 
of  lav,  to  be  charged  with  ooatrlbu  tory  nofrllsenoe 
tn  not  eierolalnr  reaeonable  care  to  avoid  a  per- 
•oaal  Injury,    Weetbrook  v.  Mobile  A  O.  R.  Co.  W 

Wm-oa. 

It  mnnot  be  Inferred  aa  matter  of  law  tbat  an  la. 
(tntof  tlx  year*  can  be  guilty  of  contributory  nes- 
Ufeooe.    Hackeyv.  Vlckaburg.  MMlw-TTT. 

A  boy  fourteen  yeaia  of  age  cannot  be  beld  to  tbe 
auia  Oegiee  of  oaie.  In  determlDlnv  hia  oontribu- 
lory  mglbraioe,  tbat  an  adult  should  be.  Wright 
T,  Detroit,  a.  B.  A  H.  K.  Co.  (MIoh.)  Oct.  26.  isaa. 

la  the  BpplloatloD  ot  the  doctrine  of  contributory 
DtcllgSDoe  to  ohlldren.  In  aotloni  by  tbem  or  In 
their  tehalt,  for  injuriea  ocoaaioned  by  ttie  negU- 
«LKA- 
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ForlffMcond  St.  <£  G.  St.  F.  R  Oo.  47  N.  Y. 
820-323;  FbUon  t,  CentToi  Park,  N.  A  E.  R. 
Co.  64  N.  Y.  13;  MeOarry  t.  LoemU,  68  N. 
Y.  107;  Cotffrou!  v.  Ogden,  49  N.  Y.  258;  Bir- 
kttt  y.  Snickerbaeker  Ice  Ca.  110  N.  Y.  606; 
BoUy  T.  Beaton  Gat  Light  Oo.  8  Graj,  ISS-IBH; 
WHs/a  V.  Maiden  <t  M.  B.  Go.  ^  Aflea,  283, 
S8B;  laliahan  v.  Bean,  9  Allen,  401;  Lynehy. 
Bmith.  104  Mass.  88;  ColUnM  v.  Hiuth  Boiton 
S.  Oo.  2  KeiT  E[]g.  Kep.  649, 142  Mass.  818. 

Tliere  is  no  evidence  lustifying  actual 
damages  to  the  amount  of  |2,500. 

BeKslajTi  Cft.  J.,  deliTered  the  opinion  of 
the  court: 

There  iebutasinglequeBtton  presented  bv 
tbis  case,  and  that  question  plainly  stands 
among  the  vexed  questions  of  the  law.  The 
problem  is  whctlier  an  infant  of  tender  years 
can  b«  TicariousiT negligent,  so  aa  to  deprive 
itself  of  a  remca;  that  it  would  otherwise 
beeotitled  to.  Insomeof  the  American  States 
this  question  has  been  answered  by  the  courts 
in  the  affirmative,  and  in  others  in  the  nega- 
tive. To  the  former  of  these  classes  belongs 
the  decision  in  Harljleld  t.  Jloper,  reported  in 
21  Wend.  S15.  This  case  appears  to  have  been 
one  of  Orst  impression  on  this  subject;  and 
ft  is  to  be  regarded  not  only  as  the  precursor, 
but  as  the  parent,  of  all  the  cases  of  the  same 
strain  that  have  since  appeared.  Theinquiry 
with  respect  to  the  eSect  of  the  negligence 
of  the  custodian  of  the  infant,  too  young  to 
be  intelligent  of  situations  and  circumstan- 
ces, was  directly  presented  for  decision  in  the 
primary  case  thus  referred  to  ;  for  the  facts 
were  these,  viz.  :    The  plaintiQ,  a  child  of 


about  two  jeara  of  ago,  wan  Standing  or  sit- 
ting in  the  snow  in  a  public  road,  and  in  that 
situation  was  run  over  by  a  sleigh  driven  by 
the  defendants.  The  opinion  of  the  court 
was  that,  as  the  child  was  permitted  by  ita 
custodian  to  wander  into  a  position  of  such 
danger,  it  was  without  rem^y  for  the  hurts 
thus  received  unless  they  were  voluntarily 
inQicted,  or  were  the  product  of  gross  care- 
lessness on  the  part  of  the  defendants.  It  Is 
obvious  that  the  judicial  theory  was  that  the 
infant  was,  through  the  medium  of  its  cus- 
todian, the  doer,  in  part,  of  its  own  misfor- 


had  no  right  to  an  action.     This,  of  o . 

was  visiting  the  child  for  tlie  neglect  of  the 
custodian  ;  and  such  infilction  is  justified  in 
the  case  cited  in  this  wise:  "An  infant," 
says  the  court,  "  is  not  tuijurU.  He  belongs 
lo  another,  to  whom  discretion  in  the  ca^e  of 
his  person  is  exclusively  confided.  That  per- 
son is  keeper  and  agent  for  this  purpose,  and, 
in  respect  to  third  persons,  hia  act  must  ba 
dremcd  that  of  the  infant;  hia  neglect,  the 
infant's  neglect." 

It  will  Iw  observed  that  the  entire  cooteKt 
of  this  quotation  is  the  statement  of  a  single 
fact,  and  a  deduction  from  it, — the  premise 
being  that  the  child  must  be  in  the  care  and 
charge  of  an  adult,  and  the  inference  l>eing 
that  for  that  reason  the  neglects  of  the  adult 
are  the  neglects  of  the  infant.  But  surely 
this  is  conspicuously  a  non  tequitiir.  How 
does  the  custody  of  the  infant  justify  or  lead 
to  the  imputation  of  another's  fault  U>  himT 
The  law,   natural  and  civil,  puts  the  infant 


delphia,  W.  &B,  B.  Co.v.Guother.«Cent.'Rep.4S0, 
06  »d.  £01;  KuDZ  v.  Troy,  fl  Cent.  Rep.  MB,  VOi  N.  T. 
314:  Miller  v,  Pennsylvania  H.  Co.  (P».)  B  Oenl.  Bep. 
tCI:  St.  Clair  Street  B.  Co.  v.  Eadte,  1  Weet.  Sep.  ^ 
a  Oblo  St  Bl;  Cblcairo  v.  Keofa,  1  West.  Bep.  853, 
111  nL  SK;  Stafford  v.  Bubens,  I  West.  Bep.  StO,  115 
HI,  IBS;  8aat«  v.  Union  B.  Co.  S  West.  Bep.  tOU,  KO 
Mo.  App.  Sll;  Dutrr  T.  Hlsaourt  Pao.  R.  Co.  K  Weat. 
Bep.  19S.  18  Ho.  App.  880:  IiidlapapollB,  P.  A  C  B. 
Co.  v.  Pltzer,  ^  Weet.  Bep.  SSO,  and  note,  ESS,  1  West. 
Bep.  asa,  109  Ind.  1TB;  Whitehead  v.  St.  Louis,  I.  H. 
AS.  B.Co.  Gneet.Bep.  SLfflMo.App.eO;  Dowlin? 
T.  Allen,  fi  West.  Bep.  870.  88  Mo.  SBS;  IndlaoapollB 
V.  Emmelman,  B  West.  Rep.  SBB,  108  ind.  fiSO;  Huebl- 
bauaen  v.  81-  Tiouls  B.  Co.  B  WesK  Bep.  SSI.  m  Mo. 
88S;  Chlcajfo.  St  i..  &  P.  R.  Co.  v.  WeUh.B  West- 
Bep.  UO,  U8  m.  5TZ;  Sohmldt  v.  Kannu  Cltf  Dlstll- 
llns  Co.  7  West.  Rep.  LU,  BO  Mo.  £81;  Bollff  v.  Wa- 
bnafa.  St.  L.  ft  P.  B.  Co.  7  West.  Rep.  Ut,  M  Mlob- 
1B9;  BattlBhlU  v.  Humphrer,  7  West.  Bap.  SOS,  M 
Hloh.  ISt;  HuKbes  v.  Detroit.  O.  B.  ft  M.  B.  Oo.  8 
Weat.  Bep.  IQO,  at  Mich.  10;  RafferCy  v.  Missouri 
Pao.  R.  Co.  8  Weal.  Bep.  a»,  91  Mo.  SS;  Chrystal  v. 
Troy  ft  a  B.  CD.  T  Cent.  Bep.  SO,  note,  106  N.  Y.  IBt 
Netfilg^Kt  of  tmathtr  uinnot  he  imptati  ta  a  ofilld. 
A  parent's  negltKence,  while  It  may  bar  an  action 
for  bla  own  benefit  for  Injurlet  to  the  ehUd.  oaoiiot 
be  hDpui«d  to  the  ohlid  when  the  latter  met,  or 
when  Bultlsbrouirhtforhlsbeneflt.  Weatbrookv. 
HobUe  ft  o.  a  Co.  ee  mibs.  sax 

In  an  action  (or  an  Injury  to  a  child  whUe  getting 
oD  from  a  street  oar,  the  question  whether  the 
Child's  mother  was  eierclalog'  due  care  tor  the  safe- 
ty of  Iho  child  la  Imtnalerlal.  where  the  cbUd  him- 
telt  wHB  using  all  the  care  wbloh  the  oooaaloo  re- 
quired. ChlcagoGltr  B.CO.T.  Robinson,  IL.  B.A, 
m.lS7Il].1l. 

Where  ■  ohUd  of  seven  jean  and  thim  months 
e  I..  K.  A 


was  Injured  by  a  switch  engine  pushing  coal  can 
on  a  street,  the  only  questloa  which  can  arise  on 
the  trial  Is  whether  defeudont  had  heen  guilty  of 
neglifreaoe.  The  doctrine  of  comparative  negU> 
genoe  does  not  apply.  Chicago,  St.  L.  &  P.  B.  Co. 
V.  Welsb,  S  West.  Bep.  UO,  118  111.  G73.  Bee  note  tu 
NJsbet  V.  Gamer  <Io«a>  1  L.  B.  A.  IK. 

One  nerllffent  person  cannot  escape  UabiUty  tor 
his  negllBenoe  because  the  nesllgenoeof  aootber 
oonourred  In  producins  the  Injury.  LoulavUle.  V. 
A.  ft  C.  B.  Co.  V.  Lucas,  B  L.  B.  A.  183,  US  Ind.  SB3. 

That  a  defendant  Is  liable  for  Injury  to  cblldnn 
of  tender  years  when  such  Injury  <a  caused  by  hia 
want  of  due  oare,  and  the  doctrine  of  Imputed  aeg- 
Ugencedoes  not  apply.see  Bay  Shore  R.Co.  v.  Har- 
ris, ar  Ala.  B;  Bronson  v.  Southbury,  ST  Conn.  UB-. 
Donahoe  v.  Wabash,  St.  L.  ft  P.  R.  Oo.  83  Ho.  fiU; 
Hutr  V.  Ames,  18  Nob.  18B;  St  ChUr  Street  B.  Oo.  v. 
Badle,  1  West.  Bep.  88,  «  Ohio  St.  81:  Nortli  Pa. 
a  Oo.  V.  Mahoney,  81  Pa.  IBT:  Philadelphia  ft  B.  R. 
Co.  V,  Long,  7S  Pa-  !S7;  BIrkett  v.  EnlokerboekBr 
loe  Co.  110  N.  T.  607;  Murphy  v.  Orr.  8S  N,  Y.  1*; 
Moebus  V.  Herrmann.  11  Cent.  Rep.  80,  lOBN.  Y.  819: 
Wblrley  v.  Whiteman,  1  Head.  BIO:  Qalveoton,  fi. 
ft  B.  B.  Oo.  T.  Moore,  N  Tax.  M;  Texas  M.  B.  Od.  v. 
Herbeok,  80  Tex.  80!;  BoUnaon  v.  Gone, »  VL  tU; 
Norfolk  ft  P.  B.  Co.  v.  Oimsby.  a  Gratt  46. 

The  negligence  of  one  pemon  cannot  Im  Imputed 
to  another.  Bee  note  to  Dean  t.  PeiuiBTlTanla  B. 
Co.  (Fa.)  8  L.  B.  A-  U& 

The  doctrine  of  oegUgenoe  of  psreot  or  guardian 
Imputed  lo  child,  diaouteed  In  notM  to  Wymore  v. 
Mahaska  Oo.  rlcwa)  S  I>  B.  A.  bit;  Chleago  CItr  K. 
Co.  r.  Bobloron  OIL)  1 L.  R.  A.  U8;  OeTTlaad  HoU- 
Ing  MUl  Co.  V.  Cnrrlgan  (Oblo  BLI  >  L.  B.  A.  88L 

Infint  not  cbargeable  with  eontrlbniorr  nagH- 
genoe.  Bee  nots  to  Wlntei  t.  Kansas  Cltr  CUileB. 
Co.  lUo.}8L.B.A.C8S. 
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righls  of  the  iafant?  The  capacit; 
such  waivsr  or  forfeiture  is  not  a  DecessatT'  or 
even  convenient  incident  of  this  ofHce  of  the 
adult,  but  on  the  contrary  is  quite  inconsist- 
ent with  It ;  for  the  power  to  protect  is  tbe 
opposite  of  the  power  to  barm,  either  by  act 
ur  omission. 

In  this  case.  In  Bl  Wend.  61G,  It  is  evi- 
dent that  the  rule  of  law  enunciated  bj  it 
is  founded  In  the  theory  that  the  custo- 
dian of  the  infant  is  the  a^nt  of  the  infant. 
But  tbis  is  a  mere  assumption,  without  legal 
basis ;  for  such  custodian  is  the  agent,  not 
«f  the  Infant,  but  of  the  law.  If  such  sup- 
posed agency  eiistcd.  it  would  embrace 
many  interests  of  the  infant,  and  could  not 
be  confined  to  the  single  instance  when  an  in- 
jury is  inflicted  by  the  co-operative  tort  of 
the  guardian.  And  yet  it  seems  certain  that 
such  custodian  cannot  surrender  or  Impair  a 
siuKle  right  of  any  kind  that  is  vested  in  the 
child,  nor  impose  any  legal  burden  upon  it. 
If  a  motlier  traveling  with  her  child  in  her 
arms  should  agree  with  a  railway  company 
that,  In  case  of  an  accident  to  such  infant  by 
reason  of  the  joint  negligence  of  herself  and 
the  company,  the  latter  should  not  be  liable 
to  a  suit  by  the  cbild,  such  an  engagement 
would  be  plainly  invalid  on  two  grounds: 
JtnM,  the  contract  would  be  amtra  bono*  more$; 
and,  i»oiyruI,  because  the  mother  was  not  the 
agent  of  the  child  authorized  to  enter  into 
the  agreement.  Nevertheless  the  position  has 
been  deemed  defensible  that  the  same  evil 
consequences  to  the  Infant  will  follow  from 
the  negligence  of  the  mother,  In  tbe  absence 
of  such  supposed  contract,  as  would  have  re- 
sulted if  audi  contract  should  have  been  made, 
and  should  have  been  held  valid. 

In  fact,  this  doctrine  of  the  imputablllty  of 
the  misfeasance  of  the  keeper  of  a  chila  to 
the  child  Itself  is  deemed  to  be  a  pure  inier- 
polatlon  into  the  law ;  for,  until  the  case 
under  criticism,  it  was  absolutely  unknown, 
nor  Is  it  sustained  by  legal  analogies.  In- 
fants have  always  been  the  particular  objects 
of  the  favor  and  protection  of  the  law.  In 
tbe  language  of  an  ancient  authority,  this 
doctrine  is  thus  expressed:  "The  common 
principle  Is  that  an  infant,  in  all  things 
which  sound  in  his  benefit,  shall  have  favor 
and  preferment  in  law  as  well  as  another  man, 
but  shall  not  be  prejudiced  by  anything  to 
his  disadvantage.''    9  Vin.  Abr.  874. 

And  it  would  appear  to  be  plain  that  noth- 
ing could  oe  more  to  the  prejudice  of  an  in- 
fant than  to  convert,  by  construction  of  law, 
the  connection  between  himself  and  his  cus- 
todian Into  an  agnncy  to  which  the  harsh  rule 
of  mpiyndeat  rapericr  should  be  applicable. 
The  answerableness  of  the  principal  for  the 
authorized  acts  of  his  agent  is  not  so  much 
*  the  dictate  of  natural  justice  as  of  public 
policy,  and  has  arisen,  with  some  propriety, 
mm  the  circumstances  that  the "~  '' 


cieator.  But  in  the  relationship  between  the 
Infant  and  its  keeper  all  these  decisive  char- 
acteristics are  wholly  wanting.  Tbe  law  im- 
8LR.A. 


posesthekeeper  upon  the  child,  whoof  course 
can  neither  control  nor  remove  him  ;  and  the 
Injustice,  therefore,  of  making  tbe  latter  re- 
sponsible in  any  measure  whatever  for  the 
torts  of  the  former  would  seem  to  be  quite 
evident.  Buch,  subjectively,  would  be  hos- 
tile in  ivery  respect  to  the  natural  rights  of 
the  iniuLt,  and  consequently  cannot  with  any 
show  of  reason  be  introduced  into  that  pro- 
vision which  both  necessity  and  law  estab- 
lish for  his  protection.  Nor  can  it  be  said 
that  its  existence  is  necessary  to  give  lust 
enforcement  to  the  rights  of  others.  When 
it  happens  that  both  the  infant  and  its  cus- 
todian have  been  injured  by  the  co-operative 
negligence  of  such  custodian  and  a  third 
party,  it  seems  reasonable,  at  least  jn  some 
degree,  that  the  latter  should  be  enabled  to 
say  to  the  custodian:  "You  and  1,  by  our 
common  carelessness,  have  done  this  wrong, 
and  therefore  neither  can  look  to  the  other  for 
redress. "  But  when  such  wrong -doer  says  to 
the  infant:  "Your  guardian  and  I,  by  our 
joint  misconduct,  have  brought  this  loss  upon 
you ;  consequently,  you  have  no  right  of  ac- 
tion against  me,  but  you  must  look  for  in- 
dcmnibcation  to  your  guardian  alone," — a 
proposition  is  stated  that  appears  to  be  with- 
out any  basis  either  in  good  sense  or  taw. 
Tbe  conversion  of  the  Infant,  who  ia  entirely 
free  from  fault,  into  a  wrong-doer,  by  im- 
putation, is  a  logical  contrivance  unconge- 
nial with  the  spirit  of  jurisprudence,  llie 
sensible  and  legal  doctrine  is  this :  An  infant 
of  tender  years  cannot  be  charged  with  neg- 
ligence, nor  can  he  be  so  charged  with  the 
commission  of  such  fault  by  sutistitution,  for 
he  is  incapable  of  appointing  an  agent;  tbe 
consequence  being  that  he  can  in  no  case  be 
considered  to  be  uie  blameable  cause,  either 
in  whole  or  in  part,  of  his  own  injury. 
There  Is  no  injustice  nor  hardship  in  requir- 
ing all  wrong-doers  to  be  answerable  to  a 
person  who  is  incapable  either  of  self-protec- 
tion, or  of  bein^  a  participator  In  tlieir  mis- 
feasance. Nor  IS  it  to  be  overlooked  that  the 
theory  here  repudiated,  if  it  should  be  adopt- 
ed, would  go  the  length  of  making  an  infant 
in  its  nurse's  arms  answerable  for  all  thene|r- 
ligences  of  such  nurse  while  thus  employed 
in  its  service.  Every  person  so  damaged  by 
tbe  careless  custodian  would  be  entitled  to 
his  action  a^inst  the  Infant.  If  the  neglect 
of  the  guardian  is  to  be  regarded  as  tbe  neg- 
lect 01  the  infant,  as  was  asserted  in  tu 
New  York  derision,  it  would,  from  logical 
necessity,  follow  that  the  infant  must  indem- 
nify those  who  should  be  harmed  by  such 
neglect.  That  such  a  doctrine  has  never  pt«- 
vailed  is  conclusively  shown  by  the  fact  that 
In  the  reports  there  is  no  indication  that  such 
a  suit  lias  ever  been  brought. 

It  has  already  been  observed  that  Judicial 
opinions  touching  the  subject  just  discussed 
are  in  a  state  of  direct  antagonism,  and  It 
would  therefore  serve  no  useful  purpose  to  re- 


that  the  weight  of  such,  authority  is  adverse 
to  the  doctrine  that  an  infant  can  become  in 
any  wise  a  tort-feasor  by  imputation.  1 
Shearm.  &  Redf .  Neg.  75 ;  Wharton,  Neg. 
g  SlI ;  2  Wood,  Ballway  Law,  12ai.    In  our 
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It  remnina  to  add  that  we  do  not  think  the  qf  tie  jfrji. 
damages  so  eiL'easive  as  to  place  the  verdict  | 


ir  jvat/inent  on  utejtnamf 


MARYLAiro  COURT  OP  APPEALS. 


Daniel  8TEINMEIER. 
(....Ma.....) 


1.  A  eorporatlon  eajmot  b«  held  ll*bla 
for  an  arrest  ordered  by  the  luperinteaileDt 
of  Its  propertr  at  a  cvrlaln  plaoi  whooe  offloe  IB 
not  mcDIluned  or  described  In  llaobiuter.  unlen 
n  la  shown  that  be  bad  eiprew  precedent  author- 
ity fot^vlngthe  order,  or  that  It  was  r&Uflad  and 
adopted  by  the  oorporailon. 

2.  A  pollcem&n  mppoiiited  on  tbs  appli- 
cation of  a  corporation  which  Is  required 
by  JuH  to  pay  bis  salary,  ia  an  offloer  of  Uie  Blale. 
SDJtbe  ctir]jorat1ob  Is  not  responsible  tor  bli  acta 
as  such  olBci^r  InnjaldaRan  arrest,  especially  If  It 
la  not  done  on  the  premlBos  of  the  corporation. 

8>  A  corporation  cannot  be  held  to  have 
ratiiled  the  act  of  a  special  policenmo  irhoae 
salary  It  la  required  Co  pay.  In  miiklDg:  an  arrest, 
•a  he  does  nut  set  In  the  matter  as  Its  agent,  but 
M  an  oIBuer  of  the  State. 

(June  IB.  IBBO) 

APPEAL  by  defendant  (rom  a  Jndgmenl  of 
the  Ciri^uit  Court  for  Talboi  CuuDiy  in 
favor  of  plaintiff  Id  an  action  brought  to  re- 
cover damages  for  an  aiianult  and  falee  ioipris- 
ooment,  for  which  defuaUatit  was  alleged  lo  be 
resjioDsihle.     Rttcrted, 

The  Eacis  Bufficiptiily  appear  in  the  opinion. 

Argued  before  AJvey,  Ch.  J.,  and  Bryan, 
McSlierry,  Fowler.  Briscoe  and  Irving,  JJ. 

itcstrs.  H.  H.  BarroU.  H.  V.  D.  Johna, 
Albert  Constable  and  C.  3,  Carrin^on 
for  appellaot. 

Masi*.  Jamea  A.  Pearce  and  Harrison 
W.  Viekers,  for  appellee: 

The  Company  conlrols  tbe  appointment  of 
the  officer  in  every  respect,  and  Ibe  officer  is 
amenable  to  the  CompHny  alone.  If  Iheolllcer 
is  lo  any  measure  subject  to  tbe  direclion  or 
control  ot  the  corporation,  and  acla  in  obedi- 
ence to  its  iDStrut'tions,  the  relation  of  maslcr 
and  servant  exists,  and  tbe  priuciple  of  retpon- 
dtat  tiiperioT  applies. 

Wood,  Mast,  and  Serv.  §  459;  Singer  iffg. 
Co.  y.  Uahn,  133  U.  8.  523  (33  L.  ed.  44:>). 

The  rifibt  of  selection  lies  at  the  foundation 
of  the  renponsibility  of  a  master  oi  principal, 
lor  the  act  of  bis  servant  or  ageiit. 

Kelts  V.  ^'^  '^ork,  11  N.  Y.  436;  Stak»  v. 
FerrU.  6  N.  Y,  48;  Oliver  v.  Worceiler.  102 
Muss,  460;  Maxmilian  y.  A'ew  Fork,  63  H.  Y. 


160;  Seall  v.  ManeAaUr,  %  Hurlflt.  A  N,  905; 
Wahottt.  SaamjMcott.  1  Allen,  101. 

If  it  wasanactdone,  indolagtbat  vhich  tbe 
masteremployedtheservitnt  lodo,  though  dons 
contrary  to  tbe  master's  will,  against  his  Id- 
Btrucllons,  and  without  bis  knowledge,  al- 
tbou^h  UDQecessary  to  accomplish  tbe  work, 
ill-advised,  malicious  or  wanton,  be  is  liable, 
because  be  has  set  in  motion  ibe  agency  tjiat 
produces  tbe  wrong. 

Wood,  Mast.  an<rServ.§  808,  p,  671;  Lim/pat 
V.  Loniion  Oen.  Omn^mi  Go.  1  Hurlat  A  C. 
S26;  Bamtden  t,  Botton  A  A.  B.  Co.  104  Masa. 
117;  Hood  V.  JVeicmareA,  12  Allen,  49. 

If  tbe  servant  Is  authorized  to  use  force 
against  aooihcr,  Aben  executiog  bis  master'a 
order,  tbe  master  commits  it  to  him  lo  decide 
Trbal  degree  of  force  he  shall  use,  and  if, 
through  miajudgment  or  violence  of  temper,  he 
goes  beyond  the  necessity  of  tbe  occasion,  and 
gives  a  right  of  acllon  to  another,  be  cannot  aa 
lo  third  persona  be  said  to  bave  been  actins- 
without  theline  of  bis  duty,  or  to  have  departed, 
from  bis  master's  business. 

Eoundi  V.  Ddaicare,  L.  A  W.  R.  Co.  6\  N. 
T.  129.  See  Chicago  City  R.  Co.  t.  MeMaiiott, 
103  III.  485;  GarUr  v.  Howe  Maeh.  Co.  51  Ud. 
296;  EraT.n!iUt  it  T.  H.  R.  Co.  v.  McEte,  9«' 
Ind.  519;  Qoffn  Ortat  Nortliern  R.  Cb.  80L. 
J.  Q.  B.  1B3. 

It  is  not  necessary  that  authority  should  bave 
been  eipressly  conferred;  it  is  only  necessary 
that  the  act  was  sucb  as  was  Incident  to  Ibe 
performance  of  the  duties  intrusled  to  the 
agents  by  tbe  master,  even  tboughinopposltion 
to  bis  eipreas  orders. 

Wood,  Mast,  and  Serv.  g  807;  Wheder  A 
Wilton  Mfg.  Co.  v.  Boyee,  86  Kan.  860;  God- 
dtirdf.  OrandTriinleii.  Co.  of  Canada,  67  Me. 
202;  Fenton  v.  Wilton  Seanng  Modi.  Co.  »■ 
Phila.  189;  BoogherY.  LifeAato.of  Amerita,'IS 
Mo.  319;  Cumberland  VaUet/  R  Co.  r,  Boat,  9- 
Walts,  453. 

The  lest  of  liability  is  whether  tbe  servant** 
purpose  was  to  serve  bia  employer's  interest  by 
tlie  act.  provided  it  is  wilbin  the  course  of  li» 
employment. 

Limptif  V.  London  Gen.  OmtiSmt  Co.  ttipra; 
Segmoar  v.  Ortenwoed,  6  HurlsL  &  N.  855; 
Shea  V.  BixA  Ate.  E.  Co.  63  N.  Y.  180;  Bir- 
mingham  Water  Workt  Co.  v.  Hubbard,  85  Ala. 
179;  Coolej.  Torts,  538. 

Retention  of  servants  long  after  full  knowl- 
edge of  their  conduct  iastrong  evidenceofnl-  ' 
iflcation. 

Qoddard  v.  Qra^  Trunk  B.  Co.  of  Canada. 


VotK-Sptdal  policeman.  I  ralar;  Is  paid,  ts  not  liable  for  his  offldsl  a 

Under  N.  T,  Lawe  1»B4,  chap.  ISO,  I  Se>,  relating  to   Herabey  v.  O'Neill,  aa  Fed.  Rep.  IBS. 
spcviiil  patrolmen,  ope  on  whose  premises  a  Bpeolal      Arrest  by  peace  ofBoer.   See  ei 
pntrulman  la  appointed  (or  duty,  and  by  whom  hla  '  State  v.  Bunter  iN.  O  anUt  S£ 


idbyGoogle 


ToLCHBSTXB  Bk&ch  Iufsotsment  C 


No  BCtloD  by  directors  fa  neceasary  to  sbow 
ratiflcatlOD. 
Bank  cf  Jfiw  Bovth  Walei  t.  Owiton,  L.  R. 


Omi.  B.CO.  ViS.  Y.  672;  Wood,  Mut  ftQd 
Serr.  g  4S1. 

If,  In  furtbeiance  of  the  particular  business 
of  the  Company,  it  fa  necessarj  to  arrest  a  per- 
BOD,  Uie  seiTBDis  of  the  Company  have  an  Im- 
plied autboritj  to  do  It. 

Edvmrdt  t.  London  AN.  W.  R.  Co.  "L.  H.  ^ 
0.  P.  446. 

No  exprew  anthorttr  was  needed. 

Bayley  v.  Manehetter,  B.  A  L.  R.  Oo.  "L.  "R.  1 
0.  P.  419;  Bank  ^  New  South  WaUtt.  Oast&n, 
L.  R  4  App.  Obs.  870;  Baneick  v.  EnqliA 
Joint  Sleek  Bank.L.  R.  2  Each,  285;  Qoff  v. 
Ortat  Jforthem  B.  Co.  and  Maekay  y.  Oom- 
mtreiat  Bank,  tiipra. 

Jr>riikg,  J.,  delivered  the  i^inloD  ot  the 
court: 

This  Is  a  soft  for  assault  and  false  imprisoo- 
meot.  The  appeltant  is  a  corporaliou  known 
U  "The  Tolcbcster  Beach  Improvement  Com- 
p»n^  of  Kent  County,"  and  carries  on  aa  ex- 
cursion business  by  a<  earn  boats,  briuging  pas- 
sengers from  Baltimore  and  elseichere  to  Tol- 
chester  Beach  In  Kent  County,  where  the  Com- 
pany has  a  wharf,  hotel,  baltis,  small  boats  for 
hire,  etc.  The  plaintiff  carried  on  a  business 
on  the  shore  fn  hiring  small  boats  and  flsbing 
tackle,  and  got  bis  customers  mainly  from  per- 
■ODS  wbo  were  ap^llant's  excursion ista,  and 
out  of  this  rlTalry  in  trade  grew  ill  feelSngand 
GOntroveray  which  culminated  in  the  quarrel 
which  gave  rise  to  this  suit.  A  public  county 
loail  Tsu  tbrongh  the  appellant's  grounds  to  the 
water,  where  there  was  a  public  landing  ad- 
joining the  appellant's  premises  and  wharf,  and 
~D  this  public  landing  this  controversy  had  its 


origi; 


Upon  application  to  the  governor  of  the 


"for  the  protection  of  the  property 
poratlon,  and  for  the  preservation  of  peace  and 
good  order  on  their  premises."  This  officer 
was  appointed  on  the  nomination  of  tha  appel- 
lant and  was  duty  commissioned  aa  a  state  of- 
ficer, under  the  seal  ot  theStale,  under  the  Act 
of  1880,  chap.  460,  which  gives  sections  388, 
289.  290,  2B1,  293  and  293  to  the  present  Code, 
article  £8.  Oliver  H.  Faxtoa  was  appellant's 
miperin  ten  dent  at  the  beach,  and  be  was,  on 
the  occasfon  of  this  disturtjance,  engaged  In 
booming  and  securing  certain  drift  logs  which 
had  come  down  the  bay  and  floated  around  the 
appellant'a  wharf  and  the  public  landing. 
He  was  upon  the  public  landing,  and  secur- 
ing them  there.  The  plaintiff  (appellee 
here)  and  bis  partner  came  with  their  boat  and 
found  their  acce«s  to  the  landing  obstructed. 
The  appellee  came  ashore  by  stepping  on  the 
logs,  obtained  a  rope  to  throw  to  his  partner  in 
the  boat,  in  order  to  draw  the  boat  around  the 
logs  and  make  it  fast.  His  conicniion  Is  that 
he  stepped  on  a  lo^  upon  which  Paston  was 
standing,  and  in  throwing  the  line  the  log 
turned  m  the  water  and  cast  blm  and  Paxton 
botb  into  the  water,  whereupon  the  appellee 
contends  aud  teaiifled  that  Paxton  at  once  or- 
8L.  R.  A. 
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Mabtiijlnd  Codrt  of  Ap feaia 


for  hU  arrest,  maltrcalment  and  impi 
of  SteinmeierT  For  the  purposes  of  this  de- 
«ldoQ  and  ia  iupport  of  our  view  of  it,  it  is  not 
ueci-Esary  for  us  lo  be  lold  that  Fletolier  waa  in 
DO  seom  an  officer  of  tliat  Company,  and  tbat, 
if  called  on  to  enforce  regulations  and  by-lawi 
«f  the  Company,  and  he  did  so  purelv  because 
of  his  relation  to  the  Company,  the  Company 
iTould  not  be  aoBwerable  for  what  was  wrona;- 
fuUy  done  in  purauiince  of  tbal  authority,  but 
'Within  Ibo  scope  of  his  employment.  But 
pritiiorily  Fletcher  was  a  Slate's  officer,  ap 
pointed  by  the  governor  under  the  law,  and 
commiRsioned  accordingly.  It  la  true  be  was 
appointed  upon  tbe  noiiiinatiou  or  designation 
of  the  appellant,  and  by  tbe  law  was  lo  receive 
bis  coniptiisalion  from  the  appelbiiil.  He  was 
removable  at  the  pleasure  of  tbe  governor,  by 
the  express  provision  of  g  289,  ari,  23,  of  the 
Code;  and  If  the  Company  wanted  such  a 
policeman,  still,  tn  such  case,  it  would  have  to 
nomloate  auotbar  man.  It  is  true  that  under 
teciion  298,  when  the  services  of  such  police- 
man  were  no  longer  required,  "the  Company 
«ould  flle  a  notice  to  ibat  effect  in  the  office 
where  hla  oath  was  recorded,"  and  then  he 
would  be  discharged.  But  ii  is  to  be  noted 
tbat  Ibis  power  on  the  part  of  tbe  Company 
«)(isted  only  wben  tbe  Compauy  no  longer 
needed  such  an  officer.  If  such  officer  was  slil) 
needed,  but  the  incumbent  was  inefficient  or 
unsatisfactory,  resort  to  the  governor  for  relief 
under  his  power  of  removal  at  pleasure  would 
seem  necessary.  He  took  the  oalh  taken  by  all 
other  police  omcers.  He  was  responsible  to  the 
Stale  for  tbe  proper  discharge  of  bis  duty,  and 
not  lo  the  Company.  He  was  not  amenable  to 
tbe  Company,  but  the  State,  and  would  be  in- 
dicted for  malfeasaoce  as  any  otber  state  ot- 
flcer.  His  duty  was  tbe  same  aa  any  other 
policeman  or  constable.  His  authoiily  was  co- 
cileosive  with  tbe  limits  of  Kent  County  and 
tbe  City  of  Baltimore,  and  for  the  protection 
of  tbe  property  of  said  company  corpoiaiion 
and  the  preservation  "of  pence  and  good  order 
«n  its  premises"  tbe  law  aulliortzeii  Ihe  corpo- 
ration to  command  bia  presence  on  their  boats 


compensation  was  to  be  chargeable  against  the 
Slate  or  county.     g§  290-292. 

It  was  for  tbe  privilege  of  commanding  at 
all  times  when  needed  an  officer  with  constab- 
ulary powers  for  the  proteoljon  of  their  prop- 
erty and  preserving  tbe  peace  on  Ihelr  boats 
and  premises  where  in  (beir  peculiar  business  a 
need  for  such  person,  or  clothed  with  such  au- 
tborily,  so  often  arose,  that  the  law  required 
flucb  corporation  lo  pay  bia  salan'. 

In  BinclaiT  v.  Baltimore,  69  Md.  B93,  thia 
«outt  decided  that  the  City  of  Baltimore  was 
not  resporsible  for  wanton  acts  of  its  police- 
men In  their  discbarge  of  duty,  notwitlistand- 
ing  their  compensation  was  paid  by  the  cily. 
It  would  seem,  tbeiefore,  that  this  Company 
was  not  bound  for  Fletcher's  acts  simply  be- 
cause appointed  by  the  governor  at  ita  dealj^- 
Dation,  nomination  or  requeat,  and  because  it 
paid  hia  salary.  He  was  undoubtedly  a  state 
officer,  and  whenever  he  attempted  to  enforce 
the  criminal  lawa  uf  the  State  be  did  it  in  vir- 
tue of  bis  oatb  as  a  state  officer,  and  in  the  ex- 
ercise of  his  common-law  powers  as  nich  officer; 
8L.R.A. 


and  the  Company  bad  no  quasi  Judicial  power 
to  order  bim  to  arrest  anyone,  and  certaialj 
none  to  restrain  bim  in  the  exercise  of  his  office 
wben  hia  sworn  duly  required  him  to  do  any- 
tbiogof  tbe  kind.  'The  Company  needed  suui 
ofQcer  at  command  because  neither  ft  nor  ite 
officers  bad  the  power  with  which  the  law 
clothed  bim. 

lu  addition  to  all  these  reasons  wby  Fletcher's 
act  cannot  be  regarded  as  tbe  act  of  the  appel- 
lant, it  is  to  tie  noted  especialtv  that,  so  far  as 
the  appellant  is  concerned,  hu  duty  to  it,  so 
far  as  tbe  exercise  of  bis  peace  powers  were 
concerned.  Is,  b^  the  language  of  the  Staliile 
and  bis  commission,  restricted  to  the  premises 
of  the  Company,  Whatever  waa  done  was  not 
done  on  the  premises  of  tbe  Company;  nor  waa 
tbe  order  of  Paxton  given  on  the  premises  of 
the  Company.  Tbe  occasion  for  such  order 
arose  on  tbe  public  highway;  and  tbe  arrest 
was  in  factacluallyroaacon  I  be  plaintiffs  own 

S remises.  It  cannot  be  contended  that  it  waa 
one  in  the  preservation  of  the  property  of  the 
Company;  for  assuming  that,  in  collecting  tbe 
drift  logs,  tbe  superintendent  was  acting  for 
tbe  Company  [which  its  president  denies],  stitl 
it  ia  not  contended  tbat  tbe  plaintiff  was  inter- 
fering to  prevent  their  collection  and  being  se- 
cured. Tbe  testimony  only  shows  tbat  Paxton 
complained  of  the  plaintiff  assaulting  bim  and 
casting  him  into  tbe  water,  and  for  tbat  ordered 
the  arrest.  What  Flelcbec  did  wos  in  the  exe- 
cution of  the  criminal  law  upon  bis  own  view 
of  the  affair,  without  warrant  and  In  discbarge 
of  what  he  supposed  was  hia  duly  at  common 
law.  Itis  worthy  of  note  also  Ibat  by  plaintiff's 
own  testimony  Paxton  lold  Fletcher  to  "get  a 
warrant,"  which-  was  not  done. 

Unless  tbe  trespass  was  to  tbe  use  or  benefit 
of  the  defendant,  be  cannot  be  held  to  have 
effectually  adopted  it,afterilWBSdone.  Ewell'a 
Evans  on  Agency,  2d  Eng.  ed.  84. 

There  is  not  tbe  slightest  ground  for  appel- 
lee's contention  in  that  respect.  Tbe  act  of 
Fletcher  in  no  way  loured  lo  tbe  beneSt  of  the 
appellant.  It  la  useless  to  discuss  this  contention 
on  the  part  of  the  appellee,  for  by  tbe  sixth 
prayer  of  the  appellant,  granted  by  the  court 
below  and  not  excepted  to  or  appealed  fmm.lt 
became  the  law  of  this  case  that  there  was  nb 
evidence  of  liability  arising  in  tbat  way.  The 
contention  is  baseo  wholly  on  declarationi  of 
Ellason,  the  president  of  the  Company,  and 
Paxton,  the  superiniendent,  made  after  Steln- 
meier's  trial,  acquittal  and  discharge.  Those 
declarations  the  circuit  court  decided  did  not 
lend  to  prove  any  liability  of  the  Company.  If 
this  waa  not  the  law  of  this  case  by  an  unap- 
pealed  ruling  of  tbe  court  below,  we  could  not 
support  the  contention  in  this  caae,  becauae  tbe 
act  to  be  ratified  must  beheld  to  be  tbe  act  of  an 
agent  of  tbe  Company  authorized  to  commit  it, 
whereas  it  was  the  act  of  a  state  ofllceT  in  tbe 
exercise  of  bla  common-law  powers  and  not 
executing  tbe  orders  of  the  appelleea.  Tbe 
view  we  have  taken  of  the  case  lenden  It  un- 
necessary for  us  to  n  view  tbe  prayers  teriaiim, 
to  the  granting  of  which  exception  waa  taken. 
Their  theory  was  baseless  ana  tbe  case  sbould 
have  been  withdrawn  from  the  Jury.  For  the 
failure  to  so  rule  tbe  judgment  must  be  rcTOMd 
without  awarding  a  new  triaL 
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John  a.  PENDBRQAST,  4pp(.. 


A  "■nperlntandAiit'*  of  _  _ 
eonipajiy.  vbo  is  not  a  geoeritl  mausKer,  or  a 
Seneml  Hsent  or  ac  oIBcer  ol  the  company,  but 
wbose  prlndpBl  dutld  aro  to  luperlateod  the 
CoDstructloii  ol  trencfaes  and  tbe  laying  of  gaa 
pipea.  fa  a  laborer  within  the  meaning  of  tbst 
term  BB  used  In  Elliotts  8upp..  I IBCB,  ^ving  a 
prelerence  to  InlK)rers'olalm»Ior  wages  asalOBt 
-corponiUona. 

(MayS8,lSn).) 

APPEAL  br  plaintiff  from  a  Judgment  of 
tbe  Superior  Court  for  Marlon  County  re- 
fusing to  declare  bis  claim  a^iaiiiat  the  Broad 
BipplB  Natural  Oas  Company  for  wages  a  pre- 
ferred claim.     Rmtrted. 

Tbe  facts  sufficieotl;  appear  In  the  optoloo. 

Mettrt.  MeMmater  A  Boies,  for  appel- 
lant; 

Tbe  Statute  in  question  Is  remedial  legisla- 
tion, and  should  have  a  fair  and  liberal  cod- 
atmction. 

Sou  y.  Doervwm,  113  lod.  890(  Warren  i. 
Sohn,  Id.  ai8. 

Coder  the  dectsions  appellant  was  a  laborer 
-within  the  meanine  of  the  Statute. 

CoiUee  LuTTiber  Oo.  t.  ^pon  Lumber  dt  Vfg. 
Co.  68  Wis.  481;  FUuittaff  Silver  Min.  Oo.  of 
Utah  1.  OuMin*.  104  U.  B.  176  {26  L.  ed.  704); 
Gapron  v.  iitra»l.  11  Ser.  804;  3lruker  v.  Cat- 
Mdy,  76  N.  T.  60;  Mulligan  v.  MuUigan,  18 
La.  Ann.  20;  EniqM  v.  Ninrit,  13  Minn.  4TS; 
Bank  of  Pemui/lTaaia  v.  Griea.  85  Pa.  4a3; 
Caraker  v.  Malbeai,  2S  Qa.  671;  (?«n»«j  t. 
Atlnntie  AG.  If.  R  Cb.  58  N.  Y.  358. 

A  Dumber  of  cases  have  arisen  under  Stock- 
holders' Liability  Statutes,  in  which  tbe  char 
«cter  of  services  reodered  the  corporation  was 
quite  similar  lo  tbe  character  of  services  ren- 
^ci«d  in  this  case,  and  in  which  ft  has  been 
uniformly  held  that  the  slockboIderB  were 
liable. 

fiUeper  t.  Qeodina,  87  Wis.  677;  Harris  v. 
NoTvai.  1  Abb.  N.  C.  137;  Wxiliamton  t, 
Wadtamlh.  49  Barb.  294;  flowj/  t.  Tm  Broeek, 
3  Robl.  (N.  T.)  816;  Vincent  v.  Bamford,  42 
How.  Pr.  lOB;  Short  v.  Medberry,  30  Hun,  88; 
Conant  v.  Van  Sehaiek,  34  Barb.  87. 

By  any  fair  construction.  nppellaDt's  services 
must  be  rated  as  physical  labor;  but  if  not,  he 
must  be  at  least  an"employ§"  within  the 
Statute,  If  that  term  is  to  have  anything  lilte 
its  ordinary  aud  accepted  meaning. 

Gwnejff.  AtUntie  &  Q.  W.  B.  Go.  58  N.  T. 

S71.     See  also  Stont  t.  United  Statet.  8  CL 

€1.  360;  Marshall's  decialoa  as  to  term  "em- 

ploy&,"  United  8tata  v.  Bdat,  2  Brock.  280. 

Jtefri.  Dancaa  A  ft^th  for  appellee. 

CoffsT*!  J.,  delivered  tba  opinion  of  the 
<ourt: 

The  appellee  was  duly  appointed  and  quail- 
fled  as  Keceiver  of  the  Broad  Ripple  Natural 
«  L.  R  A.  C4 
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ral  or  olber  buaioesg  or  employment,  or  in  the 
constructioD  of  bdj  work  or  building,  sbBll 
be  seised  upon  any  mesae  or  final  process  of 
any  eourt  of  tliia  Stale,  or  wliere  their  business 
aball  be  suspended  bj  the  action  of  ereditors, 
or  put  into  the  bands  of  acj  assignee,  receiver 
or  trustee,  then  in  all  such  cases  the  debts  owing 
to  laborers  or  employes,  which  have  accruea 
by  reason  of  tlieli  labor  or  employment,  to  an 
amount  not  exceeding  $50  to  each  employe, 
tor  work  BDd  labor  performed  within  siz 
months  next  preceding  the  seizure  of  such 
property,  shall  be  considered  and  treated  as 
preferred  debts,  aad  such  laborers  or  employes 
Bliall  be  preferred  credilorB,  and  shall  be  first 
paid  in  full;  and,  If  there  be  not  Eul^cient  to 
pay  them  in  full,  then  the  same  sbalt  be  paid 
to  Ibem  pro  rata  after  paying  costs." 

The  sole  quealion  presented  for  our  consid- 
eration and  decision  is  the  one  involving  the 
constructioD  of  this  Statute.  It  is  contended 
by  the  appellant  that  bis  claim  falls  nilbin  the 
letter  as  well  aa  the  spirit  of  the  Statute,  while, 
on  the  other  hand,  it  is  contended  by  tbe  ap- 
pellee tbal  the  Statute  was  intended  (o  cover 
and  secure  such  employes  only  as  perform 
physical  or  manual  lalwr  The  argument  of 
tbe  appellee  is  that  the  word  "  or"  is  used  as  a 
disjunctive  conjunction,  end  the  words  bo. 
iweeu  nbich  it  stands  are  simrily  used  as  syn- 
onymous, and  both  cxpressin];  the  same  idea, 
aod  that  the  word  "employe"  is  altogptlier 
BjDonymouB  with  the  word  "laborer."  It  is 
conlendcd  on  tlie  other  hand,  by  the  appellant, 
that  the  words  "laborer"  and  "employ6"are 
not  used  in  this  Statute  as  synonymous  terms, 
but  that  the  word  "employe"  was  iuteoded  to 
have,  and  should  receivo,  a  much  broader  in- 
terpretation than  the  word  "laborer."  In 
view  of  tbe  conclusion  we  have  reached  io  this 
case,  we  deem  it  unuecespary  to  inquire  whether 
the  woids  "  laborer"  and  "employe,"  as  used 
in  this  Statute,  are  to  be  regarded  as  syn- 
onymous or  otlierwise,  as  in  our  opinion,  un- 
der tbe  facts  found  by  tbe  court,  the  uppcllant 
was  a  laborer,  within  the  meaning  of  the  Slat- 
In  the  case  of  Contee  Lumber  Co.  t.  Bipon 
Lumber  <£  ^g.  Q>.,  86  Wis.  481,  it  was  held, 
however,  that  the  words  "  laborer"  and  "em- 
ploye," as  used  in  a  statute  similar  to  the  one 
now  under  consideration,  were  not  synonymous. 
There  is  much  confusion  and  some  apparent 
conflict  In  tbe  atilhorities  upon  the  subject  now 
under  consideration.  Aatobow  this  confusion 
and  conflict  arose,  it  would  perhaps  beuoproflt- 
able  to  inquire  iu  this  case,  as  the  authorities 
all  agree  that  stalutes  of  this  kind  are  to  be 
liberally  construed. 

Id  Ibe  ease  of  Capron  v.  Strout,  11  Nev.  304, 
Stewart  was  employed  as  foremnn  of  a  mine  at 
$8  per  day,  payable  monthly.  His  duties  were 
to  act  as  guard  foreman,  to  "boss"  the  men 
who  were  at  work  in   the   mine,    keep  their 


claim  for  wages  as  a  lien  a^insl  the  miolDg 
properly.  Id  answer  to  the  argument  that  he 
was  not  a  laborer,  within  the  meaning  of  the 
law,  Ibe  eourt  said:  "  It  is  said  that  he  per- 
formed DO  work  or  labor  in  or  upon  the  mine, 
8L.R.  A. 


upoD  the  mine  with  their  hands;  that  to  give  It 
H  wider  consiruction,  one  that  will  make  it  in- 
clude the  wages  of  a  foreman  like  Stewart,  wIU 
make  it  cover  the  case  of  a  general  superio- 
tcndcDt,  and  other  olBcers  of  a  corporation, 
and  thereby  impair  the  remedy  of  those  who 
are  tbe  special  objects  of  the  legislative  care. 
We  do  not  admit  that  no  distinction  could  be 
made  io  this  respect  betweeo  a  foremao  of 
miners  and  the  superintendent  of  a  companyi 
but  wlielbcr  there  could  or  not,  we  have  no 
doubt  that  respondent's  claim  comes  wilbiu 
Ibe  spirit  as  well  as  the  letter  of  the  law.  Ac- 
cording to  the  findings,  he  cerlainly  did  work 
in  the  mine,  though  not  with  bis  bands,  and  it 
is  clear  that  Ihe  direct  tendency  of  bis  work 
was  to  develop  tbe  properly.  We  think  the 
foreman  of  work  in  the  mine  is  as  fully  se- 
cured by  tbe  law  as  the  miners  who  work  un- 
der hisdirecllon." 

In  tbe  case  of  Stryker  v.  Gtatidy,  76  N.  Y, 
50,  the  claimant  was  an  architect.  lie  sought 
to  enforce  a  statutory  lien  for  his  ialwr  as  such 
architect,  and  the  court,  in  commenting  upoa 
bis  right  to  such  lien,  said:  "The  architect 
Rbo  superintends  the  construction  of  a  build- 
iuK  performs  lalior  as  truly  as  the  carpenter 
who  fnimes  it,  or  tbe  mason  who  lays  Ibe  walls, 
and  labor  of  a  most  important  character.  It  is 
not  any  less  iiibor,  within  the  general  meaning 
of  tbe  word,  that  it  is  done  by  a  person  who  is 
titled  by  special  training  and  skill  for  its  per- 
formance. The  isnguage  quoted  makes  no- 
distinction  between  !ikilled  and  unskilled  labor, 
or  between  mere  manual  labor,  and  the  ooe 
who  Rupervises,  direets  and  appbcs  tbe  labor 
of  others." 

Tbe  case  of  Flagstaff  SilDer  Mia.  Oo.  of 
Utah  V.  CulUnf,  104  U,  fl.  178  [26  L.  ed.  704], 
is   slronjily   in  point   here.     In  that   case  the 


ploy  and  discharge  and  proci 

and  procure  and  purcba^  supplies  for  work- 
ing tbe  mine.  It  was  hi;*  duly  to  oversee  and 
direct  the  work  in  said  mine,  direct  the  ship- 
ping of  ore,  and  generally  to  control  aod  direct 
the  actual  working  and  development  of  tbe 
mine.  Under  a  statute  giving  a  lien  lor  work 
and  labor,  he  sought  to  enforce  a  lien  for  his 
wa$:cs.  The  court,  in  answer  to  tbe  claim 
ihiil  he  was  not  a  laborer,  wilhin  the  meaning 
of  the  Statute,  said:  "Statutes  giving  liens 
to  laborers  and  mechanics  for  Ihcir  work  and 
labor  are  to  be  lit>era]ly  construed.  The  fiod- 
ing  of  tbe  district  court  makes  clear  the  char- 
acter of  Ibe  services  rendered  by  tbe  defendant 
in  error.  He  was  not  tbe  general  agcot  of  Ibe- 
mining  business  of  the  plaintiff  ir 
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dered  by  him  were  not  of  a  professional  char- 
acter, such  as  those  of  a  mining  eneiuecr.  He 
was  the  overseer  and  foreman  of  the  body  of 
miners  who  performed  the  manual  labor  upoir 
the  mine.  He  planned  and  personally  super- 
intended and  directed  the  work,  with  a  view 
10  develop  the  mine,  and  make  it  a  successfut 
venture.  ,  .  .  Such  duties  are  very  different 
from  those  which  belong  to  the  general  super- 
iDiendcnt  of  a  railroad,  or  the  contractor  for 
erecting    &  house.     Their   performaiice    may 


idbyGoogle 


ViixAos  op  Cbd&b  SPBinas  v.  Bcblicb, 


well  be  called  work  and  labor.  They  require 
tbe  persoDHl  atteotioa  and  supeTriBioo  of  the 
foreman, HDdDcrBMonall; — io  aueaier^ency.or 
for  an  eiample — it  becomes  necessary  for  him 
to  assist  with  liis  own  hands.  Suchdutiescan- 
Dot  be  perform pd  without  much  physical  exer- 
tion, which,  while  not  so  severe  as  ihat  demand- 
ed of  the  workmen  under  the  (wnirolof  the  fore- 
mao,  is  neTenbeiess  aa  really  work  and  labor. 
Dodily  toil,  as  trell  Bt  some  akill  and  knowl- 
iilge  la  directing  Ihework.  is  required  for  their 
successful  pertonnance.  We  think  thai  tbo  dis- 
chnrgeot  such  duties  may  well  be  called  'work 
Bad  labor,'  and  that  the  district  court  Rightful- 
ly declared  the  person  who  performed  thera  cn- 
iliied  to  a  lien  under  the  law  of  the  Tenilory." 

Hfe  also  Mullijian  v.  MvUigan.  18  La.  Ana. 
SO;  Knight  v.  NorrU,  13  Minn.  478  (Gil.  488); 
C'traker  v.  Mathtiot,  25  Ga.  571;  Ourney  v. 
Atlantie  <ft  0.  IF.  B.  Co.  58  S.  Y.  358;  Ban 
T,  Sotrman,  112  Ind.  390. 

Id  the  case  lasl  cited  It  was  held  by  this 
court  that  the  Stnlulc  now  under  consideration 
sliotild  receive  a  Hheml  cons  miction. 

While  tbe  appellaol  in  this  case  was  called 


"  su  peri  a  ten  dent,"  it  la  shown  that  be  was  not 
an  otUcer  of  the  Company,  nor  was  be  jtcneral 
manager  or  a  general  aBient.  His  prmcipal 
duties  were  to  superintend  the  conatruclioD  of 
trenches,  and  tbe  laying  of  eas  pipes.  Wilbio 
tbe  authorities  above  cited,  be  was  to  all  in- 
teota  end  purposes  a  laborer.  Under  the  lib- 
eral consiructioD  to  be  given  to  the  Statute  be- 
fore us,  be  was  a  laborer,  within  tbat  term  aa 
used  In  the  Slaluie,  and  his  claim  for  wages 
abould  be  declared  a  preferred  claim,  and  paid 
before  a  distribution  of  the  assets  ainon^  the 
fteneral  creditors.  It  follows  that  tbe  Marion 
Superior  Court  erred  in  refusing  to  declare  lb« 
claim  in  controversy  preferred,  for  which  rea- 
son tbe  judgmeut  must  be  reversed  In  so  far  as 
it  adjudges  said  claioi  to  be  -paiH  as  a  general 
debt. 

Tliejudgment  of  the  Marion  Baperior  Court, 
in  to  far  at  it  a^vdijet  Uie  datm  in  suit  to  be  a 
gtTieral  debt  to  be  paid  /ntt  of  f/u  atteU  in  the 
hantiaoflhereedtST,  itrettreed,  viith  direction 
to  enter  the  proper  order  dedariiig  the  Ktine  a 
preferred  claim. 


BIICHIGAN  SUPREME  COURT. 


VILLAGE  OP  CEDAR  SPRINGS 

Bartholomew  SCHLICH,  Impleaded  with 
tbe  Toledo,  Saginaw  &  Muskegon  R.  Co., 
Appt. 


A.  vlllAg«  will  be  denied  relief  In  equity 

a^talDBt  bonds  trauod  under  an  Aot  of  tbe  LeRialH- 
ture  authorizlDg  bOQds  tor  public  improi-entcnCs 
In  the  village  and  used  In  aid  of  a  nillroHd,  for 
wbich  purpose  tber  could  not  be  legally  author- 
lied,  nhcre  tbe  Act  was  obtained  by  the  peovle 
of  tbe  village  liy  Inlsely  representing:  to  the  Leg- 
islature that  the  power  to  Issue  bonds  woa  de- 
sired (or  the  purpose  of  mafclng  public  lniprova- 
ments  In  tbe  vlllago.  The  people  must  be  left  to 
such  defense  as  they  maiy  be  found  entlUod  to  in 
a  court  of  law. 

(June  IB,  iwa. 

APPEAL  by  defendant,  Schlicb.  from  a  de- 
cree of  the  Circuit  Court  for  Kent  County  In 
favor  of  complainant  on  a  suit  broucht  Io  have 
certain  bonds  declared  to  be  null  and  void  and 
to  enjoin  defendant  from  disposing  of  them. 
Ueretied. 

Tbe  facts  fully  appear  in  tbe  opinion. 

Meeeri.  Smiley  A  Earle.  for  appellant; 

I'he  rccitub  in  the  bonds  tbat  they  were  is- 
sued for  tbe  purpose  of  public  improvements 
Id  pursuance  of  on  Act  of  the  LcgLslamre,  and 
also  in  pursuance  of  a  vote  of  the  electors,  are  j 
conclusive  ai^inst  tbe  Village,  while  the  bonds  | 
arc  in  the  bands  of  a  bona  fide  purchaser,  and 
all  such  purchaser  need  to  look  at  is  tbe  au- 
ibority  conferred  by  tbe  Legislature  and  the 
recitals  in  tbe  bonds  that  the  legislative  au- 
Iborlty  has  been  complied  with. 

See  Walnut  v.  Wade,  108  U.  S.  883  (26  L. 
ed.  530);  1  Dillon,  Hun.  Corp.  §  613;  2  Daniel, 
Neg.  Inst.  §  1587. 
8  L.  R.  A. 


It  is  no  defense  that  tbe  village  officer  issued 
the  bonds  contrary  to  conditions  imposed  or 
contrary  to  orders,  or  tbat  Ibe  village  authori- 
ties or  their  agenis  have  been  guilty  of  fraud 
in  the  issue  of  the  bondw.  or  that  tbe  Village  re- 
ceived, no  consideration  for  the  bonds. 

See  Brooklyn  v.  ^Ina  L.  Ins.  Co.  96  U.  S. 
B«2,  870  (25  L.  ed.  416,  418)';  Eatt  Lincoln  v. 
Davenport,  91  U.  S.  801  (34  L.  ed.  322i,  and 
other  cases  cited;  2  Daniel,  Ne^.  Innt.  ^  1S3T. 

"He  that  bath  committed  iniquity  sbati  not 
have  equity."  The  compiainant  comes  into  a 
court  of  equity  and  says,  "I  have  been  guilty 
of  a  breach  of  faith  and  a  violation  of  law  by 
means  of  which  I  have  become  involved  in 
difficulty,  and  I  come  into  this  court  for  re- 
lief."   Equity  will  not  grunt  it, 

1  Pom,  Eq.  Jur.  §  397;  Jackgon  v.  Detroit,  10 
Mich,  248;  MoU  v.  Detroit,  18  Mich.  495;  Sex- 
imith  T.  amith,  S2  Wis.  29S;  Story,  Eq.  Jur. 
g  64.  noU  E. 

A.  purchaser  of  municipal  bonds  which  pur- 
port to  have  been  issued  for  a  lawful  purpose 
may  rely  upon  tbe  recital  and  Is  not  bound  to 
inquire  whether  there  has  been  a  diversion 
from  that  purpose  though  it  be  shown  by  the 
municipal  records. 

BiTtlmnd  8a».  Bank  v.  EauiKsilU,  25  Fed. 
Rep.  389;  Hogen  v.  Brirtington,  70  U.  S.  8 
Wall.  654(!8L.  ed.  78), 

The  fact  that  the  bonds  were  found  In  circu- 
lation is  evidence  of  their  issue,  and  their  re- 
citals sbow  tbat  they  were  issued  in  pursuance 
of  the  legislative  Act,  and  these  recitals  are 
conclusive   in  the  hands  of  a  bona   fide  pur- 

Palion  V.  Riverton  (Minn.)  Jan.  28,  1890; 
BoeietyfoT  Saringi  v.  If'ew  Lond/)n,  29  Conn, 
189;  StaU  v.  Kiotea  Oountg,  3B  Kan.  667;  Kerr 
V.  Corrs,  105  Pa,  283;  Walnat  v.  Wade,  103  U. 
8,  686  (36  L,  ed,  630);  Cotoma  v.  Eavei.  93  U. 
8,  484  (S3  L.  ed.  679);  Knox  County  t.  Mehoie, 
14  Ohio  St.  360;  Enox  County  v,  A^nwM.  62 


Mettrt.  WlUiam  Alden  Smith  and  Fred- 
erick W.  Stevena,  for  nppeliee: 

Bonds  issued  by  a  niuDicipal  corpuralloD  for 
railroad  aid  arc  illegal  and  void. 

ftopfe  V.  SaU'ii.  20  Micb.  452;  PeopU  v.  SlaU 
TreatuTer,    23   Mich.    499;    37it>mat  ».   Port 


Hvron.  27  Mich, 
n<Ma.  4I»  Mich.  225. 
The    validity  ot 
upon  acta  of  [hec"~ 
ipolity.     Ila  acta 


;  FitTton  Tiep.  v,  Hep- 


iDicipal  bonds  depends 
m  couacil  of  ihe  muDic- 
anifested  and  preserved 
by  records.  Tbose  records  are  public  and  are 
open  10  ilie  iuBpeciioo  of  all  iDicro&ted  persons. 

Lippineall  T.  J'ana.  92  III.  24;  PeopU  v.  Cor- 
nell, 47  Barb.  329;  Slate  v.  William*,  41  N.  J, 
L.  832;  Dillon,  Mun.  Corp.  g§  240,  584.  5>5; 
Ang.  &  A.  Corp.  §  707;  1  OreeDl.  Ev.  gg  471. 
478;  ftker  v.  Peop!t,  45  lU.  2aS;  SlaU  t. 
MeadoiM,  1  Ean.  90;  Hawa  v.  Whift,  66  Ue. 
SOB. 

A  purcbaaer  of  such  bonds  inaj  Uinefore 
have  knowledge  of  every  matier  appearing 
from  the  records. 

Cooley,  Tain.  p.  328;  WorUji  t.  Cieero,  9 
West.  Rep.  50,  110  lad.  208, 

Because  of  tbe  exialence  of  records  the  fol- 
lowing cases  have  held  that  a  purchaser  at  a 
lax  sale  comes  strictly  nitbia  tbe  rule  eateal 

PeopU  T.  Auditar^General,  80  Midi.  19; 
Hamiiton  t.  Valiant,  80  Md.  1B9;  JenkM  v. 
Wright,  61  Pa.  410. 

Mere  reciUls  by  the  offlccra  of  a  municipal 
corporation  in  bonds  issued  in  aid  of  a  railroad 
coriM>ratlon  do  not  preclude  an  loqulr;,  even 
nhere  the  rights  of  a  bona  Qde  bolder  are  In- 
Tolved,  as  to  the  existence  of  &  legislative  au- 
thority to  Issue  Ibem. 

Nortkem  Bank  of  ToldSo  r.  Porter  Tvip.  110 
U.  8.  608  (2»  L.  ed.  SS8):  Lakt  CouMy  r. 
Oraham,  ISO  U.  S.  674  {U  L.  ed.  1066);  Bige- 
low,  Esto^.  ed.  1886,  p.  580. 

A  municipal  corpoTation  Is  not  estopped  by 
its  contract  made  in  violation  of  its  charter 
powers. 

Byraeute  Water  Oo,  t.  Bgraeum,  6  L.  R.  A. 
546,  IIBN.T.  167. 

Purchasers  of  municipal  bonds  are  cbareed 
with  notice  of  the  laws  of  tbe  State  granting 
power  to  make  the  bonds  they  find  on  the 
market.  Tbe  question  of  legislative  authority 
in  a  municipal  corporation  to  issue  bonds  in  aid 
of  a  railway  company  cannot  be  concluded  by 

Anthony  v!  Jatptr  County,  101  U.  S.  608  (25 
U  ed.  1005);  llaya  v.  Holly  ^ringt,  114  U.  8. 
130  (29  L. ed.  81);  Atpimoali  v.  Daviem  Oovnty, 
63  U.  S.  22  How.  364  [16  L.  ed.  296);  MarA  v. 
Fviton  County.  77  U.  8.  10  Wail.  876  (19  L. 
ed,  1040J;  St.  Joteph  Trep.  v.  Bosert.  8S  U.  B. 
16  Wall.  644  (21  L.  ed.  328);  CUiient  S.  d  L. 
Alio.  «•  Cleceland  v.  Topeka,  87  U.  8.  20  Waa 
ess  (22  L.  ed.  455);  Sc/iuyler  County  v.  Far- 
meU,  25  HL  182;  Force  t.  Baiama,  61  111,  100; 
WiUianu  T.  Robert*,  88  HI.  18;  Lippineott  v. 
Pana,  82  HI.  24;  Si/kei  v.  OolumlntM,  66  Miss. 
115;  WiUiamton  t.  Keokuk,  44  Iowa,  88;  Mc- 
Pherton  t.  Fotler,  43  Iowa,  48;  Herman, 
Estop,  ed.  1886.  J^  1232;  Bigelow,  Estop,  p. 
S6B;  Boj/e*  r.  Tov>*onloun  Station  of  jf.  E. 
OhuTch,  44  Md.  859;  Bogart  t,  Lamotle  Tap. 
8L.R.A. 


Unless  the  speciflc  iwwer  was  sranted,  all 

subscriptions  and  donations,  as  well  as  the  cor- 
porate boDds  issued  for  their  payment,  are  ab- 
solutely void,  even  as  against  buna  flde  holder! 
of  tbe  bonds. 

Ottawa  V.  Care^f.  108  U.  B.  123  (37  L.  ed. 
675):  T/iomptm  r.  Lee  County ,  70  U.  S.  3  Wall. 
S27  (18  L.  ed,  177);  MartAy.  Fulton  Co'inty.  77 
U.  8.  10  Wall.  678  (19  L.  ed.  1040);  B.  Joteph 
Tmp.  T.  lU>Qer»,  68  U.  S.  16  Wall.  644  h\  L. 
ed.  838);  MeClure  v.  tt^frrd  Tup.  S4  U.  S.  4S9 
(24  L.  ed.  126);  WeU*  v.  Pontotoe  County.  103 
U.  S.  625  (28  L.  ed.  132);  AlUn  v.  iauinana. 
108  U.  8.  80(26  L.  ed.  318);  Le^ti*  v.  Shteva- 
port,  108  V.  8,  288  (27  L.  ed,  72B);  Eeliey  y. 
Milav,  137  U.  8.  160  (83  L.  ed,  82):  Davieu 
County  V.  Diekiii»o^.  117  U.  8.  657  i39  L.  ed. 
1026);  Norton  v.  DyerAurg,  127  U.  S.  190  (32 
L.  ed.  85);  ConcoTdy.  Rolnnaon,  121  U.  8.  165 
(SOL.  eA.  ^85):  Claiborne  County  y.  Brookt.lll 
U.  8.  406  (20  L.  ed.  472). 

Tbe  purchasers  of  the  bonds  in  question 
were  bound  lo  see  that  tbe  twnds  were  put  into 
circulation  by  order  of  ibe  council. 

McClure  v,  fk^ord  Tvrp.  lupra, 

Tbe  objection  that  complainant  does  not 
come  with  clean  hands  is  not  a  good  one. 
The  illegal  acts  set  up  in  the  bill  were  com- 
mitted by  one  common  council.  At  the  next 
charter  eleciion  after  the  commission  of  the  il- 
legal acts,  a  new  council  was  elected  which  re- 
pudiated the  illegal  acta  of  its  predecessor.  By 
the  aid  of  the  writ  of  injunction,  it  preTenls 
the  bonds  passing  to  olbera  who  might  be  leas 
informed,  and,  in  the  same  suit,  asks  that  tha 
whole  matter  be  disposed  of,  under  that  prin- 
■  !n  equi'"  """-  .'•"""~.  i..-.~n-.. 
er  for 
it  in  all  Its  features. 

See  MePherion  y.  Fetter,  48  Iowa.  48;  Lip- 
pineott V.  Pana,  93  111.  24. 

Grant.  J.,  delivered  the  opinion  of  tha 

On  February  18,  1687,  a  petliion  wis  pre- 
sented by  some  of  the  inhabitantaoftbe  Yiltage 
of  Cedar  Springs  to  tbe  common  council,  re- 
questing it  to  take  aclinn  to  obtain  from  tbe 
Le^slature  a  special  Act  enabling  the  Village 
to  issue  special  improvement  bonds  In  tbe  sum 
of  ^.CMKI,  tbe  proceeds  thereof  to  be  used  in 
inducing  the  Railroad  Company  to  construct 
its  toad  through  the  Village.  The  prayer  of 
the  petition  waa  granted.  The  council  ap- 
pointed an  agent  to  pioceed  to  Lansing  for  the 
purpose  of  procuring  such  aclinn  from  the  Leg- 
islature; and  on  Febiuarj  23,  tbe  Act  in  ques- 
tion was  passed,  entitled  "An  Act  to  Author- 
ize the  Vlllnge  of  Cedar  Springs,  in  the  County 
of  Kent,  lo  Borrow  Money  to  Make  Public  Im- 
provemenis  in  Baid  Village."  The  bill  wsi 
introduced  in  tbe  Legislature,  and  passed  both 
Houses  on  the  same  day.  The  Act  authorized 
the  common  councU  to  borrow  the  money,  and 
issue  bonds  therefor,  upon  a  vote  of  tbe  major- 
ity of  tbe  qualified  eleclora  of  said  Village,  and 
provided  that  tbe  monev  arising  tberefrom 
should  be  expended  In  makiug  public  improve- 
ments  within  said  Village.  Pursuant  to  tbt 
provialoni  of  this  Act,  tbe  common  oouncil,  oa 
the  28tb  of  February,  made  due  provIsloD  for 


idbyGoOgle 


VHtLaok  or  Cbdis  Sfbiros 


Biibmiltin);  Ibe  quettion  to  the  electors  at 
comlDg  cbarter  election  in  March.  The  Tot« 
Mood  189  for  Hnd  6  Bgaitiat  the  Usue  of  the 
boDtk.  Od  March  19  the  couQdl  adopted  a 
resolution  reeiiiogthe  Act  of  the  Lerisiature, 
tbeTOfc  of  Iheeleclora,  and  provided  for  (he  Is- 
sue of  the  bonds,  to  be  deposited  with  the  treas- 
urer to  await  the  further  orders  of  the  council. 
Thereupon  five  bonds  of  Jl.OOO  each  were 
issued,  and  recited  that  tbey  were  issued  iu 
pursaance  of  the  above  Act  of  the  Legislature 
aud  of  a  vote  of  the  electors,  and  for  the  pur- 
pose of  public  iroprovements  in  snid  VlUsge. 
On  April  1  the  commou  couocii  adopted  the 
fbUowing  resolulion:  "Whereas,  the  Toledo, 
Sagioaw  &  Muskei^n  Itnilroad  Company  pro- 

Cnmniug  their  road  froia  Oreenville  to 
ke^on,  and  should  the;  do  so,  and  make 
Cedar  Sprines  a  station  on  said  road,  it  is  the 
jud^tuent  of  this  council  that  It  would  be  a 
public  benefit  and  improvement  to  the  Village 
of  Cedar  Springs;  therefore,  be  it  resolved  by 
the  common  council  of  tbe  Village  of  Cedar 
Springs  that  the  bonds  of  such  Village,  latclj 
issued  therebj,  and  numbering  from  one  lo 
five,  inclusive,  for  the  sum  of  fl.OOO  each,  be 
disposed  of,  tbe  proceeds  of  which  shall  be  ex- 
pended in  ditchine  the  land  along  the  aide  of 
Mid  roadbed,  and  in  making  the  roadbed 
through  said  Village  of  Cedsr  Springs,  and  in 
making  a  suitable  depot  therein,  and  in  fix- 
ing the  watercourse  on  the  old  Field  and 
NickeiBOn  land,  should  the  road  run  there; 
that  said  bonds  be  deposited  with  B.  Middle- 
ton,  of  Qreenville,  Michigan,  to  be  delivered 
to  David  Robinson,  Jr.,  president  of  the  said 
Railroad  Company,  for  the  purposes  aforesaid, 
upon  said  Robinson  depositing  with  said  Middle- 
ton  fliat-mortgase  bonds  of  said  Railroad  Com- 
pany, on  said  railroad,  for  the  sum  of  |n,000, 
and  the  note  of  said  Company  for  the  sum  of 
fG,DO0,  as  security  that  the  proceeds  of  said 
bonds  shall  be  expended  as  aforesaid,  and  said 
railroad  he  completed  and  ready  for  cars  on  or 
before  January  1,  1688,  from  Qreenville  to 
Muskegon,  Michigan,  or  tbe  bonds  or  pro- 
ceeds returned  to  the  Village  of  Cedar  Sprines 
within  said  time;  and  tbe  treasurer  of  the  Vil- 
lage of  Cedar  Springs  is  hereby  instructed  to 
forthwith  deposit  said  bonds  with  B.  Middle- 
ton  as  hereit-  directed." 

These  boni!(  were  negotisted  In  Toledo,  and 
were  purchased  by  Spiizer  &  Co.,  of  that  city, 
about8eplember]3,lH87,fortheaumoft*,00b. 
Prior  lo  this  purchase,  there  were  aubmitled  to 
BpUzet  &  Co.  the  following  documents,  duly 
certified:  (1)  a  slatement  from  tbe  president  of 
the  Vniage,  dated  April  9,  1887,  made  for  the 
purpose  of  selling  the  bonds,  and  giving  tbe 
number  of  inhabitants,  the  assessed  valuation  of 
the  Village,  tbe  amount  of  money  then  in  the 
treasury,  and  stating  that  the  Village  had  no 
indebtedness  except  that  lepresented  by  these 
bonds;  (2)  the  resolution  of  submission  to  tbe 
role  of  the  electors;  (8)  the  election  notice,  and 
tbe  result  of  tbe  eleciion;  (i)  the  resolution  of 
tbe  cnmmoD  council  of  March  IS,  above 
stated;  (S)  a  eeriiflcd  copy  of  the  Act  of  tbe  Leg- 
lslaliir&  The  resolution  of  April  1,  above  given 
In  full,  was  not  submitted  to  Spitzer  &  Co. 
t^ubeequently,  and  about  Januaiy  11,  1888, 
Spltzer  &Co.  sold  these  bonds,  tbroush  Mr.  Ver- 
dler,  cashier  of  tbe  Kent  County  Savings  Bank, 
SL.  R.A. 
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ihould  be  thai  these  booda  may  be  trttnRfened  |  aud  It  U  eatilled  to  no  relief  in  tbia  court, 
by  tbe  defendaDt  Bcblich  to  some  olber  person  TAt  dea-ee  of  the  eovrt  below  mv*t  be  rertTttd, 
wbo  may  be  bona  flde  holder,  it  ia  only  a  re-  with  tlie  costs  of  both  courts  and  a  decne  eo- 
sult  of  the  complainant'a  own  wroDg-doing,  |  tered  here  diBmisaing  the  hill. 


SOUTH  CAROLINA  SUPREME  COURT. 


Town  Council  of  SUMMERVILLE,  Setpt., 
Beoiamin  C.  PRESSLET,  Appt. 


1.  A  town  oonnell  wUch  1m«  pow«r  to 

pau  allaucb  ordlDsnccs  as  shall  appear  aeoeasary 
and  ruqiilsile  (or  the  health,  veUare,  etc  of  ttie 
town,  has  tbe  oicluslve  right  to  Judge  That  Is 
"  neceaaary  and  requlalle  "  to  preeerre  the  health 
of  the  town. 

2.  An  ordinance  proUbittng  th«  enlU- 
▼Ktion  lor  BgiiculturaJ  purpoaee  of  more  than 
oneelgl;th  olau  acre  b;  any  family  oc  hoivehold 
wltbln  the  corporate  limltf.  except  for  flower 
sardena  or  frrap«e.  or  treee.  aod  eiocpt  for  plant- 
iDB  oaW,  rye  or  iMirley,  Ijetn-een  November  1st 
aDd  February  IStb.  Is  a  valid  exercise  of  police 
poirer,  under  a  charter  bIvIqk  full  power  to  make 
ordinances  which  shall   appear  to    the   council 


It  of  lodlvlduol  rlffbtfl  !□  property  without 
proviolng  compeoEatlou  thcielor. 

4.  An  <M41nBJiee  !•  not  "nneqn»I  and 
unjtut"  on  tbe  grouud  (hat  It  permits  the 
owner  of  a  small  parcel  of  ground  u>  cultivate 
a  larscr  proportion  of  his  ground  than  the  owner 
of  a  lanrer  tract  can  do.  wbere  the  same  maxi- 
mum limit  IB  Hied  fur  all  persons. 

6.  An  ordinance  do«*  not  violate  the 


Ofay  U,  18S0.) 

APPEAL  by  defendant  from  a  judgaient  of 
the  Court  of  General  Sessions  for  Berkeley 
County,  dismissing  an  appeal  from  ati  order  of 
tbe  Town  Council  of  Sumnierviiie,  imposing 
upoD  him  a  flue  for  tbe  vlolatioii  of  a  municipal 
ordinance.     Jiffirmed. 

The  facts  are  fully  stated  in  tbe  opinion. 

Metn-t,  Ingleabr  *  Miller  and  Ziord  A 
Hyde,  for  appellam: 

In  all  the  crowded  towns  and  villBgea  of  tbia 
Slate,  and  of  every  other  State,  there  are 
nithl.ii  their  corporate  limils  gardens,  maritel 
farms  and  cotton  planlations.  If,  then,  this 
use  of  land  be  universal,  and  that  use  be  for- 
bidden by  law  for  the  promotion  of  the  public 
heallb,  that  is  plainly  tbe  taking-  of  such  land 
for  public  purposes. 

Slrasbvrg  v.  Bachman  (Pa.)  SI  W.N.  C.  462. 

Private  property  cannot  be  taken  for  putilic 
use  without  just  com  pen  satin  n. 

B.  C.  Const,  art,  1.  g  23;  U.  S.  Const,  art.  6. 

Municipal  corporatious  cannot,  under  any 
general  grant  of  authority,  adopt  by-laws  which 
infringe   Ibe   spirit   or  are  repiitrnant  to   the 

Elicy  of  Ihe  Slate  as  settled   by  its  general 
'islaiion. 

Dillon,  Mud.  Corp.  §  838;  Cooley,  Const. 
Lim.  p.  199. 


Mo™.-. 


nihferHtnt  lopaWe  <n(er.  .  powers  with  reference  to  matters  of  polloe  regula- 
'<<<'■  tlon.    If  It  can  be  eeeo  that  the  rights  of  properly 

:  hs  mBrtp  siitiMTvlpnt  tn  j  are  Invaded  under  the  pretcnpc  of  a  police  regula- 
r  tloo.  It  would  l>e  the  duty  ot  the  court  to  Interfers 
to  protect  tbem.    Com.  v.  Itearse,  \3i  Uaa*.  Mli. 

The  point  of  oontact  between  the  power  of  the 
Legislature  and  that  of  the  oourts  with  resi>ect  to 
(he  exercise  of  the  police  power  may  be  illuMrated 
by  the  decisions  relating  to  the  power  of  taxation, 
which  power,  when  excroiaed  In  Ihe  mode  pre- 
scribed l>y  thu  Co bstltutlon,  la  practically  unllmlied; 
yet  (lie  courts  will  de'ermioe  whether  a  so-stylcd 
taxing  Act  Is  hi  reality  such,  and  If  It  t>e  Dot,  It 
will  be  declared  unconstitutional  and  void;  but.  If 
the  Act  is  within  the  scope  of  leijislaUvo  authority, 
it  must  stand.  Fannaylvanla  B.  Co.  T.  Blblet,  M 
Pa.lSl. 

Another  Illustration  tafumlsliad  by  cases  relatlnK 
to  the  exercise  by  tbe  Legislature  of  the  power  of 
eminent  domain.  While  the  Leglala^vre  may  ooa- 
denui  private  property  for  public  usu,  and  Its  exer- 
cise of  that  po  wer.  though  wl  I  bin  constltutioDsJ  re- 
striction. Is  practically  unlimited.  It  la  not  beyond 
the  reach  of  Judicial  inquiry,  as  to  whether  or  not 
tbe  proposed  use  is  a  public  use,  and  if  It  is  not,  no 
legislative  fiat  can  make  It  so.  Palalrefi  App.«7 
Fa.  488;  Powell  v.  Com.  S  Cent.  Rep.StG.  114  Pa.  ML 
Police  power  of  SIste.  See  nots  to  State  v.  Mar- 
shall (N.  H.)  1  L.  B.  A.  Bl;  W.  O.  Teleg.  Co.  v.  New 
York  (N.  r.)  8  L.  B.  A.  MS.  X  Inters.  Com.  Bep.  S&. 
And  see  note  to  Stata  T,  QoOdwOl  (W.  VaJ  •  L.  B. 


Private  intereeta  must  lie  made  snbaervient  b 
theBene™MnltTc?9l  of  the  community.  Blaugbter 
Bouse  (.^iNex,  HS  O.  S.  U  Wall.  S!  (El  L.  ed.  Mil 
Com.  v.  Altfor,  7  Cush.  84;  Taunton  v.  Taylor.  Uo 
Mass.  2M;  Wotertown  v.  Mayo.  IW  Maaa.  Sia. 

Every  citizen  bulds  his  land  subaervlont  to  auch 
polloe  regulation  as  the  Legislature  In  its  vrlsdcm 
may  enact  tor  the  general  welfare.  Brown  v. 
Keener.  71 N.  C.  7H;  Pool  v.  Trexler,  7«  N,  C.  OTT. 

Police  povrer  extends  to  the  protection  of  the 
lives,  limbs,  health,  oomforL  morals  and  quiet  of 
all  ptTSons,  snd  the  protection  of  property.  Muno 
T.  Illinois,  W  n.  8.  WT  |2*  L.  ed,  Bll;  Toledo,  W.  & 
W.  R  Co.  V.  Jacksonville.  BT  TIL  BI ;  Et  varU 
Bhrader,  S  Cal.  278;  Davis  v.  Central  R.  ft  Bkg,  Co, 
IT  Ga.  823:  Philacleiphla,  W.  ft  R  B.  Co.  v.  Bowers. 
1  HouBl.  (Del.)  £06;  Bartemeyer  v.  Iowa,  B9  U.  8.  IB 
ffaU.laaiSlL.  ed.  S3iJ. 

The  LegislaCiue  may  authorize  cities  and  towns 
to  prohibit  the  ereotion  of  wooden  buildings  for 
protection  of  persons  and  property  against  Ore 
(golem  r.  Maynee,  1^  Uass.in^;>or  it  may  authorize 
anordlnanoeregulatlngthetranaporlalfonof  heavy 
merchandise  In  a  city.  People  v.  James,  10  Bun, 
&». 

The  line  between  the  valid  exercisa  of  the  polloe 
power  and  the  Invasion  of  private  righia,  as 
enunciated  In  R«  Jacobs,  98  M.  T.  Se,  wasapproved 
Id  Powell  v.  Com.,  fi  Ceat.  Rep.  883.  Ill  Pu.  Wo. 

The  Legislature  Is  largely  the  Judge  of  ita  own 
8  L.  R.  A. 
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Mr.  Charlea  Bo]rl«,  for  leapondent: 

Under  iu  police  power  tbe  State  can  pass 
any  law  wtiich  doea  not  caaflict  with  the  Con- 
(titutioD  of  the  Slate,  and  wlitch  does  no  vio- 
Icnce  lo  any  contract  or  vested  rights  of  the 
citizens. 

Acts  cannot  be  declared  null  aad  roid  be- 
cause the;  invade  Uie  natural  rights  of  the  citl- 
ceu. 

Eattman-w.  tttatt,  7  West.  Kep.  418, 109  Ind. 
278;  Cooler,  Const.  Lim,  6th  ed.  p.  197; 
Pwem  V.  Cam.  B  Cent.  Rep.  800,  114  Pa.  260; 
Slaughter- Bwte  CoMt,  83  TJ.  B.  16  Wall.  86 
31  L.  ed.  394). 

The  right  to  cultivate  the  soil  for  aKriouHural 
purposes  is  a  natural  rl^ht,  which  the  Stale,  in 
the  exercise  of  its  pohce  power,  has  tbe  au- 
thority lo  restrict;  and  if  In  so  doing,  property 
of  an  individual  is  rendered  less  useful  or  leas 
valuable  because  be  is  resiricied  in  using  it  in 
that  particular  way,  ii  is  only  a  sacrifice  that 
each  Individual  is  alike  called  upon  to  moke, 
to  promote  the  welfare  of  the  community  at 

Lumb  V.  Pinelcn'y,  21  8.  0.  178;  Stattv. 
GaillaTd,  11  S.  C.  809. 

The  Town  Council  beinj;  invested  with  the 
authority  to  pass  tbe  ordinance,  it  is  not  within 
the  province  of  the  court  to  iuqutre  into  tbe 

Eropriety  or  expediency  of  enacting  such  a 
iw;  tlial  is  entirely  within  the  diacretion  of 
the  Couocil. 

C/^arlfon  CT(y  Gtmneil  v.  Wentworih  8l. 
Saptitt.  'hureh,  4  Strobb.  h.  BIO;  Capit  v. 
Chai-letloa.  10  Rich.  L.  502. 

HeQowan,  J.,  delivered  the  opinion  of  the 

sourl: 

The  Tillage  of  Summerville  was  originallv 
chartered  in  1847,  and  the  corporate  authotl- 
ties  weifi  "invested  with  all  the  powers  and 
privileges  conferred,  and  subject  to  the  same 
— '------IS  and  penalties  imposed,  on  tjie  Til- 


as  fiillows:  "And  the  iulcndant  and  wardens 
shall  have  full  power,  under  their  corporate 
seal,  to  make  and  eslablish  all  such  rules,  by- 
laws and  onlinances  respeclini;  roads,  streets, 
markets,  putilic  spriug  and  police  of  said  vil- 
Isge  as  shall  appear  to  them  necessary  and 
requisite  for  the  security,  welfare  and  conven- 
ience of  llie  said  village,  ot  for  preserving  the 
henllh,  peace,  order  end  good  government 
within  the  same,"  etc.  The  charter  of  Sumraer- 
ville  was  amended  in  IStio,  enlarging  the 
boundaries,  adding  two  wardens  and  changing 
tbe  name  to  that  of  the  "Town  of  Suniuier- 
ville,"  but  without  changing  tbe  powers  and 
privileges  conferred  by  the  charter  of  1347, 
adopting  ibo.'ie  given  in  the  charter  of  New- 
berry, Id  1883  ine  Town  Council  passed  an 
ordinance  "to  limit  the  culture  of  the  soil,  and 
more  effcciually  to  prevent  the  destruction  of 
trees  in  the  Town  of  Summerville."  The  pre- 
amble recited:  "Whereas,  it  is  necessary,  for 
tbe  protection  of  the  public  health  of  Sumtncr- 
Tllle,  that  the  soil  should  not  be  cultivated  be- 
yond a  limited  extent,  and  that  the  injury  and 
destruction  of  trees  should  be  more  eilectually 
prevented;"  the  ordinance  prohibited  entirelv 
the  culture  of  rice,  and  then  provided  as  foi- 
Iowa:  "That  from  and  after  tbe  date  hereto 
fl  L  R.  A. 


the  maximum  quantity  of  land  wblcb  it  ahall 
be  lawful  for  any  fanuly  or  household,  or  the 
immediate  servants  or  employ&  of  auch  family 
or  household,  to  fertilize,  plant  or  cultivate  for 
agricultural  purposes  within  the  corporate 
limits  shall  be  one  eighth  (()  of  one  acre,  which 
shall  be  on  the  lot  or  premises  of  such  family 
or  household,  regardless  of  tbe  quantity  or  ex- 
tent of  tbe  lot  or  tract  of  land  owned  ot  occu- 
pied by  Bucb  family  or  household,  or  its 
Immediate  servants,  or  which  may  form  part 
of  the  premises  of  said  family  residence  or 
tract  of  land.  But  this  section  ahall  not  be 
construed  so  as  to  abolish  orprohibit  the  plaut- 
in^t  of  oats,  tje  or  barley  between  the  lal  day 
of  November  and  February  15,  or  the  planting 
or  proper  cultivation  of  Sower  gardens,  or  of 
tbe  grape,  or  fruit  trees,  or  any  other  kind  of 
trees  whatsoever,"  etc. 

It  seems  that  under  this  ordi Dance  tbe  Town 
Council  imposed  upoa  the  defendant,  a  citizen 
of  tbe  Town,  a  fine  of  (20  for  violating  the 
ordinance  in  cultivating  his  lands  for  agricul- 
tural purposes  without  regard  to  the  limit  im- 
posed. He  admitted  that  he  bsd  violated  the 
ordinance,  but  denied  the  authority  of  tba 
Town  Council  to  pass  such  au  ocdiaance. 
Upon  appeal  Judst  Witberspoon  held  that  tbe 
duty  of  the  court  was  limited  to  the  inquiry 
whether  or  not  the  power  existed,  and.  If  lo, 
whether  or  not  Its  exercise  violated  any  consti- 
tutional provision.  Concluding  that  tbe  ordi- 
nance was  valid  at  the  time  the  fine  was 
imposed  on  the  appellant,  he  ordered  that  the 
appeal  be  dismissed,  and  tbe  judgment  of  the 
Town  Council  in  imposing  tbe  fine  be  sfflrmed. 
From  this  decision  the  defendant  now  appeals 
to  this  court,  upon  the  following  grounds: 
"  (1)  because  his  [defendanl's]  garden  has  been 
continuously  cultivated  in  excess  of  said  town 
ordinance  for  more  than  thirty  years,  and  there 
is  no  allegation,  claim  or  proof  that  such  culti- 

ducted  as  to  create  a  nuisance';  (2)  because,  in 
the  absence  of  such  allegation  and  proof,  the 
Legislature  has  not  conferred,  and  could  not 
confer,  on  the  Town  Council,  any  authority  to 
prevent  the  usual,  proper  use  of  cleared  land 
bv  the  owner  without  full  compensation  to 
Lim;  (3)  because  the  ordinance  Of  said  Town 
Council  is  unequal  and  unjust,  In  that  it  per- 
mits the  owner  of  one  fourth  or  one  half  ot  an 
aere  of  land  to  cultivate  one  fourth  or  one  half 
of  his  possessions,  and  denies  to  the  owner  of 
?ix  acres  the  right  to  cultivate  more  than  one 
rcrty-uinlb  part  of  bis  land;  (4)  because  Lis 
honor  omitted  to  decide  one  impottunt  point 
argued  by  the  defendant  before  him,  to  wit: 
the  power  of  town  council,  reversed  in  section 
3  of  said  ordiaancc,  wherebv  it  may  give  per- 
mission to  anyone  to  cut  down  trees  in  tbe 
town,  violates  the  14th  Amendment  of  the 
Colled  States  Constitution."  etc. 

There  must  be  some  misprint  io  tbe  Inst 
ground  of  appeal,  especially  in  reference  to  tbe 
word  "reversed."  But  as  there  la  no  question 
before  this  court  arising  under  the  third  clause 
of  the  ordinance,  whieu  allows  permission  to 
be  given  to  some  persons,  and  not  to  all,  to  cut 
down  trees,  etc.,  within  the  corporate  limits,  it 
it  will  not  be  neci'ssnry  to  consider  now  whether 
it  violates  the  14th  Amendment  of  the  (Jouail* 
lution  of  the  United  Slatca. 
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Tbe  flnt  exception  complsina  IbU  &  dttzen 
of  tbe  corpontioD  wbo  owned  cleared  land  ia 
exceu  of  tbe  limit  Impoaed  by  tbe  ordinance  at 
the  time  nf  its  paraage  wha  not  bound  to  con- 
form to  tbe  restricUon  as  to  tbe  amotint  to  be 
culiiTaled  for  general  agricultural  ourposea, 
Kitbout  alleeHtioii  ■■»!  proof  tbatsucb  cultira- 
tioQ  was  negligent,  orof  auch  a  cbaracteraalo 
create  a  nuisance.  Am  it  geema  to  us,  tble  ylew 
taiorea  entirely  the  existence  of  the  ordinnnre. 
Undoubtedly,  aa  a  rule,  every  man  may  culti- 
Tate  bis  own  land  In  bis  own  way,  but  even  in 
that  case  be  may  use  hia  land  In  such  a  man- 
Bct  an  to  amount  to  a  "  nuisance  "  indictable  at 
common  law.  That,  however,  does  not  touch 
tbe  queaiinn  ander  Ibe  ordinance  passed  by 
Tirtne  of  the  powera  conferred  upon  tbe  corpo- 
rate autborilies  by  tbe  Lepislalnre  "for  pre- 
serving Ibe  health,  peace,  order  and  good  gov- 
ernment of  tbe  town."  Tbe  ordinance,  by  Its 
declared  purpose,  was  a  police  reKulatlon  lor 
preserving  the  health  of  JSummerville,  a  amall 
town  in  the  pines  about  twenty  miles  out  of 
CharleatoD,  which  affords  a  convenient  sum- 
mer leEort  for  beoltb.  Assuming  for  tbe 
present  liiat  the  Town  Council  bad  tbe  power 
to  pass  the  ordinnncc,  no  question  can  be  made 
whether  "a  nuisance"  had  t«en  created,  nor 
wlielber  the  restrictinas  complained  of  were 
necetisary  to  accouipllsh  the  purpose  In  view. 
It  was  ineir  eiclusiTe  riebt  to  judge  what  was 
"nccesBory  and  requisite"  lo  preserve  the 
health  of  tbe  Town.  1  Dillon,  Mun.  Corp. 
g  144,  and  autboriles  !d  noU, 

Tbe  second  exception  makes  tbe  objection 
that  tbe  Legiststure  has  not  conferred,  and 
could  not  confer,  on  tbe  Town  Council,  any 
authority  to  prevent  tbe  usual,  proper  use  of 
cleared  lands  by  the  owner  without  full  com- 
pensation paid  to  LSm.  The  State,  through  tbe 
law-making  body,  certainly  possesses  the  po- 
lice power,  which  from  its  very  nature  baa  no 
well-defined  limits,  but  must  be  as  extensive  as 
tbe  necessities  which  call  for  its  exercise. 
JvdgtDi]loD  describes  it  thus;  "Every  cili- 
KD  holds  his  propertT  subject  to  the  proper 
exercise  of  this  [police]  power,  either  by  the 
State  Legislature  directly,  or  by  public  corpo- 
rations to  wbicli  the  Legislature  may  delegate 
ft.  Laws  and  ordinances  relating  to  the  com- 
fort, health,  convenience,  good  order  aud  gen- 
eral welfare  of  the  inhabitants  are  coraprcben- 
rively  stvled  '  police  laws  or  regulaljons; '  and 
it  is  well  settled  that  laws  and  regulations  of 
this  character,  though  they  may  disturb  the  en- 
joyment of  individual  righta,  are  not  unconsti- 
tatiocal,  though  no  provision  is  made  for  com- 
pensation for  such  disturbances.  They  do  not 
appropriate  private  property  for  public  use,  but 
simply  regulate  its  use  and  enjoyment  by  the 
owner.  If  he  suffers  injury,  it  is  either 
damimm  abtgue  it\}tiria,  or,  in  the  theory  of 
the  law,  he  is  compensated  for  ll  by  sharing  fn 
the  general  benefits  which  the  regulations  ore 
intended  and  caJeulaled  to  secure.  The  citizen 
owns  his  properly  absolutely,  it  is  (rue;  it  can- 
not  be  taken  from  bim  for  any  private  nae 
whatever  without  bia  consent,  nor  for  any 
public  use  without  compcn station.  Still  be 
owns  It  subject  to  this  restriction,  namely, 
that  it  must  be  so  used  as  not  lo  injure  olheis. 


shall  not  prove  pernicious  to  hts  neigbboni,  or 


domain.  It  is  not  a  taking  of  privat* 
property  for  public  use,"  etc.  I  Dillon,  Mtin. 
Corp.  8d  ed.  ft  141. 

In  tbe  great  leading  case  upon  tbe  subject 
of  Com.  V.  AlfftT,  7  Cusb.  86,  Chief  Juiliet 
Bhawaaid:  "Bights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject  U> 
such  reasonable  limitations  in  their  enjoyment 
as  shall  prevent  them  from  being  injurious^ 
and  to  such  reasonable  restraintaaud  regula- 
tions established  by  law  at  the  Legislature,  un- 
der the  governing  and  controlling  power  vested 
Id  them  by  (be  Constitution,  may  think  neces- 
sary and  expedient.  This  la  very  dilTereDt 
from  tbe  right  of  eminent  domain. — tbe  right 
o(  a  govomment  to  take  and  apiiropriale  pri- 
vate property  to  public  use  whi-uever  the  pub- 
lic exigency  requires  it,— which  can  be  don» 
only  on  condition  of  providing  a  reaaonablo- 
compensation  therefor.  The  power  we  allud* 
to  is  lather  the  public  power.— the  power 
vested  in  the  Legislature  by  the  Constitution  to 
make,  ordain  and  esla1>lish  all  manner  of 
wholesome  and  reasonable  laws,  slalules  and 
onlinaocea,  either  with  penalties  or  without, 
not  repugnant  to  the  Constitution,  as  Ihcy  shall 
judge  to  be  for  the  good  and  welfare  of  thft 
Commonwealth,  and  of  the  subjects  of  thft 
same.  It  is  much  easier  toperceiveaftdrealiT® 
the  existence  and  sources  of  this  poner  than  to- 
mark  Its  boundaries,  or  to  preM:rihc  limits  to- 
its  exercise,"  etc.  Jt  would  seem  (hat  tbeae 
■uthoritics  are  conclusive  of  the  right  of  the 
Stale,  in  tbe  exercise  of  the  police  power,  lo 
make  the  restriction  complained  of.  If  thft 
Legislature  ilself  bad  passed  the  Eummerville 
ordinance  just  as  it  stands,  it  could  not.  aa  we- 
think,  be  doubted  that  it  was  a  constitutional 
exercise  of  tbe  police  power.  It  Is  said,  how- 
ever, that  it  was  a  mistake  lo  suppose  that  tho 
culiivBtion  of  tbe  soil  in  certain  crops  was  dan- 
gerous to  health,  and  therefore  tbe  restriction 
was  not  a  "proper" one.  We  suppose  thatth» 
cultivation  mhibited  must  have  been  consid- 
ered dangerous  to  health  In  the  locality  of 
Bummerville.  But,  be  that  as  it  may,  it  wai  &. 
Qiiealion  for  the  law-making  body.  "The  ju- 
aiciary  can  only  arrest  the  execution  of  k  Stat- 
ute when  it  conflicts  with  tbe  Constitution.  It 
cannot  run  a  race  of  opioioas  upon  points  of 
right,  reason  and  expediency  with  the  law- 
making power."  Cooley,  Const  Lim.  201. 

Assuming  that  tbe  Legislature  had  the  power 
to  pass  tbe  Summerville  ordioance,  there  can 
be  no  doubt  that  it  bad  the  right  to  delegate 
that  power  to  the  municipal  authorities  of 
Summerville  as  the  governmental  ngenl  of  the 
Slate  within  the  corporate  limits  of  tbe  Town. 
"Tbe  preservation  of  the  public  health  and 
safety  is  often  made  ft  matter  of  municipal 
duty;  and  it  is  competent  for  the  LeRislalurft 
to  delegate  to  municipalities  tbe  power  loresu- 
and  even  suppress,   particular 


the  public  good."    See  1   Dillon,  Uui 


branches  of  business,  if  darned  necessary  for 

144;  Barritan  ▼,  liattimort,  1  Gill, 
»i4. 
The  duurter  of  the  Town  of  Bummerville  ba» 


1800. 
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tlie  following:  "Sec  S.  And  tbe  said  InteudaDt 
aad  nardena  ehall  have  full  power,  under  tbefr 
corporate  seal,  to  make  all  such  rules,  bj-Uns 
■Qil  ordinaQces  respecting  tbe  roads,  Btreels, 
markels,  public  spring  and  police  of  said  Vil- 
lafte  as  diall  appear  to  (hem  necessary  and  re- 
quisite for  tbe  securiij,  welfare  and  coD7en- 
knceof  said  Village,  or  (or  preserving  bealtb, 
peace,  order  and  good  government  within  the 
nme,"  etc. 


full  and  comprehensive  as  municipal  charters 
generallv  are.  We  think  that  the  LeEJslaiure 
intendea  to  give  to  tbe  CiE;  Council  of  Sum- 
mervlUe  all  the  police  powers  It  p'ssessed,  to 
be  eiercised  wilhin  the  corporate  limits  of  the 
Town.  As  was  said  by  the  court  in  Ihecaseof 
Harriton  t.  Baltimore,  supra:  By  its  charter 
the  City  of  Ballimore  was  vested  with  full 
power  and  authority  to  make  all  ordinances 
"  'necessary  to  preserre  the  bealtb  of  the  city.' 
.  .  .  Tbe  tiansfer  of  this  salutary  andeasea- 
tial  power  is  given  in  terms  as  explicit  and  com- 
prehensive as  could  have  been  used  for  such  a 
purpose.  To  accomplish  withiu  tbe  specilled 
territorial  limits  the  objects  enumerated,  the 
corporate  aulborities  were  clothed  with  all  the 
legislative  powers  which  the  General  Aasembly 
could  bare  eierted.  Of  tbe  degree  of  necessity 
for  such  municipal  legislation  the  mayor  and 
city  council  of  Baltimore  were  the  exclusive 
judges.  To  their  souod  discretion  was  com- 
mitted the  selection  of  the  means  and  manner 
contributoty  to  the  end  of  exercising  the 
powers  which  they  might  deem  reqiiieilelo  the 
accomplUhment  of  (he  objects  of  which  they 
were  made  the  guardians,"  etc.  1  Di'ton,  Mun. 
Corp.  §  144;  Charleilon  Oity  Couneilv.  Wtnt- 
uw'A  lit.  BaptUt  Church,  i  Strobh.  L.  810; 
Gw«  V.  OharUtUm,  10  Kicb.  L.  503. 

The  third  exception  complains  that  the  oidi- 
Dance  is  "unequal  and  unjust  in  that  it  permits 
tbe  owner  of  one  fourth  or  one  boll  of  one  acre 
of  land  to  cultivate  one  fourth  or  one  half  of 
bis  possessions,  and  denies  the  owner  of  sis 
acres  the  right  to  cultivale  more  than  one  forty- 
Dintb  of  bU  lands."  Tbe  second  clause  of  the 
ordinance  declares  what  shall  he  the  maximum 
quantity  of  land  it  shall  be  lawful  for  any 
family  lo  cuUiTBte  in  ordinary  agrirullursl 
crops.  Section  13,  art.  1,  of  our  Constitution 
detlarea  that  "no  person  .  .  .  shall  be  sub- 
jected in  law  loanyotherrestralnts  or  disquali- 
fications in  regard  to  any  personal  rights  than 
such  as  are  laid  upon  others  under  like  circum- 
stances." And  the  14th  Amendment  to  the 
Constitution  of  the  United  States  provides, 
among  other  things,  that  "no  State  shall  .  .  . 
deny  to  any  peison  within  its  jurisdiction  the 
equal  protection  of  Ihelaws,"  etc.  Under  these 
provisions,  one  orboib.  it  is  contended  that  the 
section  of  the  ordinance  which  fixes  a  maxi- 
mum of  soil  to  be  eultivmed  is  unconstitutional 
— being,  as  alleged,  "unequal  and  unjust" — in 
tbal  the  maximum  allowed  is  the  same  for  all 
c{1i7.en^.  without  regard  lo  their  "possessions," 
icspecilvely.  The  intent  of  tbe  ordinance  was 
to  limit  to  a  certain  point  the  cultiration  of  cer- 
talD  crops;  and,  as  it  seems  to  us.  the  question 
of  "equality"  should  be  delermioed,  not  by  the 
8L.R.A. 


nnmber  of  acrea  acitlzen  may  happen  to  own, 

but  by  the  limit  imposed,  which,  itisadmilted, 
is  precisely  the  same  upon  alt.  It  is  manifest 
that  tbe  Object  was,  not  to  impose  a  burden  our 
tbe  citizens  in  tbe  nature  of  a  tax,  which,  of 
course,  would  have  lo  be  levied  in  proportion 
to  property,  but  to  limit  the  cultivation  of  tba- 
soil  with  a  view  to  the  preservation  of  tho- 
health  of  the  Town.  A  restriction  only  ac- 
cording to  the  quantity  of  land  owned,  as  sug- 
gested, would  certainly  have  failed  in  accom- 
plishing tbe  purpose  in  view,  and  possibly 
might  have  been  obnoxious  to  the  very  objec- 
tion made  here,  as  creating  adistinction  among' 
citizens  dependent  upon  tbe  amoiiot  ot  lands 
owned  by  Ibem,  respectively.  Although  the 
citizens  may  own  lands  within  the  corporate- 
limits  in  different  amounts,  some  more  and 
\  less,  yet  in  that  re^rd  we  are  obliged  fo- 
lder that  they  are  all  "under  like  circum- 
:e9;"  and,  the  amount  of  soil  allowed  to  be- 
cultivated  in  particular  crops  bdng  th"  same  to 
all,  we  cannot  hold  that  this  section  of  the  or- 
dinance is  unconstitutional  on  the  ground  of 
"Inequality"  in  its  provisions. 

It  U  further  contended  in  tbe  argument  that 
the  ordinance  was  unconstitutional  for  RDOther 
reason,  to  wit,  that  it  violated  the  constitutional 
law  of  "equality"  by  prohibiting  tbe  cultiva- 
tion of  dry  land  in  one  village  of  flie  State 
without  iccluding  in  the  Act  all  its  towns  and 
villages  like  situated,  and  under  like  circum- 
stances. A  Duisunce  in  one  place  must  be  a. 
nuisance  In  every  other  place,  in  like  circum- 
stances. As  we  have  endeavored  to  show, 
there  is  no  question  of  actual  nuisance  in  the 
case.  The  Town  Council,  which  alone  had 
the  right  to  judge,  deemed  the  ordinance  neces- 
sary to  preserve  the  heallh  ot  the  Town,  and 
we  have  no  right  to  review  that  judj^ment.  In 
reference  to  the  local  character  ot  the  ordi- 
nance, it  can  hardly  be  necessary  to  say  more 
than  repeat  what  was  said  in  Vtiey  t.  Hiott,  SO 
S.  C.  866;  "The  local  character  of  tbe  Act 
does  not  make  it  necessarily  unconstitutional. 
While  there  must  be  some  just  objections  to- 
local  laws  in  general.  It  is  well  established  that 
'the  authority  that  legislates  for  tbe  State  at 
lar^  must  determine  whether  particular  rules 
sbnll  extend  to  tbe  whole  State  and  all  ila- 
citizens,  or,  on  tbe  other  hand,  to  a  subdivis- 
ion of  the  titate,  or  a  single  class  of  its  ciiizens- 
only.  The  circumstances  of  a  particular  local- 
ity, or  tbe  prevailing  sentiment  in  that  section 
of  the  State,  may  require  or  make  acceptable 
different  police  regulations  from  those  demand-  - 
ed  in  another.'  ...  As  Mr.  Juitice  Mclver 
said  In  tbe  case  of  State  y.  Berlin,  31  S.  C.  290; 
*TLe  whole  matter  ia  well  summed  up  In  tr 
note  to  1  Cooley,  on  Constitutional  Limitations, 
2d  ed.  390,  In  the  following  words:  "To  make 
a  statute  a  public  law  of  general  obligation,  it 
is  not  necessary  that  it  should  be  equally  appli- 
cable to  all  parts  of  the  State.  All  that  is  re- 
quired ia  that  It  shall  apply  eiiually  to  all  per- 
sons within  the  territorial  limits  described  in 
the  Act;"'"  and  authorities. 

Tbe  judgment  of  this  court  Is  that  the  judg- 
merit  oftlie  Oireuit  Court  be  a^rmed. 

Simpson,  Oh.  J.,  «ndllGlver,i7., concur. 


ILLINOIS  SUPREME  COURT. 


Eeorietta  SHELL  et  al,  Appt»., 

CITY  OP  CHICAGO  rf  ai. 

(....IU.....I 

I.  Sections  of  »n  Act  prorldln^  fbr  m 
plknh  TomA  from  Chicago  to  the  DOrth  lloa  ol 
Cook  CouQtr  are tDvaUd.UDdGrConst.lB4B.  which 
provldeathafDO  privateor  local  hiir  ,  .  ,  shajl 
embrace  mora  than  one  BubJecE,  and  that  shall  be 
eipreaaed  Id  the  title,"  where  Iha  title  nl  the  Aat 
mentloDs  onlf  a  plank  road  from  Oiit^o  In 
Kenilall  Counif  to  the  ladleDa  line. 

8>  ThelagikllMattonofiuutathorUedaet* 
cannot  be  rcgunlcd  an  germane  to  the  aubject  ez- 
presBed  Id  the  title  of  aa  Act,  wbJob  li  "od  Act  to 
lnoon)Omte"  a  oerCaln  oompaay 

8.  Tbe  flleifaUty  of  corporate  Mcta  of  a 
plank-road  oompeny  In  acqulrtbg  a  hlchwar  for 
fta  road,  bf'cause  of  the  Invalidity  of  the  Act  of 
Inoorporatlon,  Is  ourod  by  a  atatute  which  reoog- 
nlieathe  corpoTste  eiUtence  of  the  company  by 
amending  Its  charter,  and  also  recosulzes  Its  right 
to  Bubatltute  alone  or  gravel  for  plank  upon  a 
road  alraadr  oonatruoted. 


upon  tbe  oon- 
.  sole  of  Its  oorpvrate  property, 
and  tbe  eieciitlon  of  a  dead  theretori  uoder  a 
statute  ffbich  states  that  Uie  obleot  of  tM  tale  k 
to  dlaaolve  the  company. 

6.  The  prlTlle^e  of  coUecting  toll*  and 
maintaining  toll-gates,  aoaulred  by  a  purcbaan 
ol  -tho  franchises,  the  property  and  Iniinunltiea" 
of  a  plank- road  company,  expires  u poo  tila  death, 
although  be  bad  the  right  to  organize  as  a  cor- 
poration. If  he  did  not  do  so,  and  the  statute  ao- 
thonzitig  the  Bale  did  not  stale  that  hia  beirs  and 
assigns  might  enjoy  such  privileges,  but  merely 
that  the  purchaser  should  enjoy  them. 

e.  The  locatton  ot  toll-sa.te«  luaA  toU- 
honses  having  become  entabhshed.  the  dlscra- 
llon  aa  to  such  locution  Is  eihausud  and  (hey 
cannot  be  moved,  eepociully  after  toll  has  been 
collected  for  several  years. 

7.  The  aale  of  paj^  ofa  plmnk  road,  with 
the  frauEjhlte  of  using  the  some  and  collectlag 
tolls  thereoD,  la  Invalid,  where  a  statute  under 
which  It  la  made  coDtemplatod  tbe  sole  of  tba 
whole  road. 

8.  A  proTlMlon  thmt "»  pUutlc-roul  eom- 
pany  nULy  collect  the  bbdui  tolls  and  enjoy 


Koia. — Carpomtlon;  dlnolutlan  of. 

AoOTpomtlon  may  cease  to  do  buBlneea,  sell  or 
aaslSD  Its  property  for  the  payment  ot  lis  deba, 
etc.  BDd  yet  not  cease  to  be  a  corporation.  De- 
Camp  T.  Alward,  fit  Ind.  473:  Wilde  v.  Jonkins,  i 
Paige.  461,  a  N.  7.  Ch.  L.  ed.  fi34:  Dana  v.  Bunk  ot 
O.  &  6  Watts  k  S.  7SZ;  Ward  v.  Sea  Ins.  Oo.  7  Paige. 
2Bi.4If.T.Cb.L.ed.lB2. 

Where  ■  oorporatloa  has  remained  iDiolvent  or 
luspeuded  lis  ordinary  business  for  a  year,  it  shall 
be  deometl  to  bave  surrcndu'red  its  franohisev.  and 
■hall  be  adjudged  to  be  diss^ilved;  which  adjudica- 
tion might  be  at  the  suit  either  of  the  attomey- 
^eneral  or  of  any  creditor  or  stockholder.  Foigcr 
V.  Cnlumbian  Ina.  Co.  99  MBSS.£:fi;  HicklM  T.  Roch- 
ester Cltj  Bank,  11  Palgo,  IIB,  6  N.  Y.  Cb.  L.  ed.  77. 

But  where  a  corporation  Irept  up  Eta  orgUDlza- 
tlOQ,  and  its  officers  oontlnued  to  discharge  their 
duties,  and  prosecuted  and  defended  actions  to 
wbloh  it  was  a  party.  It  cannot  be  said  to  have  eus- 
peoded  business.  Kelsey  T.  Pfaudler  ProceaB  F. 
00. «  Hun.  14.  19  Abb.  N.  C  m. 

Corporations  are  deemed  to  continue  their  exist- 
ence after  dissolution,  for  tbe  purpose  of  suing  aod 
being  Bued.  in  (irder  to  wiod  up  tbe  buBlncss.  N. 
J.  Kev.  p.  187. 1  W;  Camp  v.  Taylor  iN.  J.)  May  IS, 

Ad  iDsolvent  oorporatlon,  which  oontlnues  to 
transact  businem,  and  agaiast  wtileh  a  suit  is  pend- 
ing aud  Judgment  obtained,  la  notdlsjolvod  within 
Uo.  Rev.  Stac,  1T44,  providing  [bat  the  dlrectorB  of 
■  dlesolved  oorporatlon  stiall  bctrusleea  losL'tUelta 
•ffalis.  Adams  v.  Kebior  Milling  Co.  a  Ted.  Bep. 
iia. 

In  case  of  tradlog  corporations  It  Is  competent 
for  a  majority  of  the  stookholderB  to  dissolve  the 
company  and  bring  its  business  to  a  cloae.  Skitmer 
T.  Smith  MoquBtte  Loom  Co.  »  Hun,  Ol. 

An  Act  providing  that  a  company  shall  prooeed  to 
wind  up  Its  affairs  and  pay  and  discharge  its  debts, 
whereupon  It  shall  be  dissolved,  is  an  order  that  the 
company  "be  woundup."  witblnthe  meaning  (if  an 
Act  providing  aa  Co  the  distribution  of  lis  property 
when  it  li  ordered  to  be  wound  up.  Bt  Uxbridge 
ft  R.  R.  Co.  L.  a  IS  Ch.  DIv.  fiSO. 

An  entire  dlasohition,  being  the  cansequence  of 
permanent  Incapacity  to  restore  the  deHrlent  part, 
ocver  bappena  where  tbe  legitimate  existence  of 
eL.R.A. 


the  part  Is  not  indispensable  to  a  valid  election,  or 
other  means  ot  reproduction.  Lehigh  Bridge  Co. 
V.  Lehigh  Coal  ft  Nav.  Co.  4  Rawle.  9,  Itt  Am.  Deo. 
US;  Slee  v.  Bloom.  S  Johns.  Ch.  9M),  1  N-  Y.  Ch.  L 
ed.  lUl:  FIsk  v.  Koeneville  Woolen  ft  Cotton  Hfg. 
Co.  10  Paige,  BW,  4  N.  V.  Ch.  L.  ed.  1108, 

Dissolution  of  corporation.    See  note  to  CUcago 
Mut.  L.  Indemnity  Aaso.  T.  Bunt  (IU.i  E  L.  O.  A.  Ml 


Where  the  subject  of  a  statute  is  the  effeotlTe 
prohibition  of  the  right  toexerclse  the  franchise  of 
collecting  tolls  by  oorpoiations  whlcb  dlsr^jBTd  tbe 
law,  and  there  Is  no  want  of  unity  fn  the  BUbJeot, 
the  methods  directed  to  the  atialonieut  of  tbe  one 
general  purpose  only  being  dlyeree,  the  statute 
embraces  but  a  single  subject,  and  is  oonsUto- 
tionaL  Crawford  vllle  ft  B.  W,  Tump,  Co.  T. 
Fletcher,  1  West  Kep.  24T.  lOt  Ind.  97.  See  noftt  to 
Tltusvllle  Iron  Works  v.  Keystone  Oil  Co.  iPbJ  1 
L.  B.  A.  B82:  People  v.  McElroy  (Mioh.)  £  L.  R.  A. 
809;  Evansville  r.  State  ^Ind.l  4  L.  R.  A.  9S. 

Special  and  local  leglplatlon  iohtbltod.  See  aeC* 
to  Ayaia'  App.  (Paj  I L.  R.  A.  077. 

nonh-rood  eomponfaa,' loti  dadiloni. 

A  right  to  exact  tolls  on  a  plank  road  cannot  ba 
established  by  user.  Pontlac  ft  L.  PL  Road  Co.  v. 
Hilton,  13  West  Rep.  fiTK.  flO  Mioh,  116, 

A  ohBrtertocongtruetapLink  rood  from  onedty 
to  another  does  not  authorize  the  erection  of  a  toll- 
xate  upon  one  of  tlie  thoroughtares  of  either  oKy. 
Ibid. 

Id  an  action  Yij  a  plank-road  oanpanr  to  r» 
cover  a  penalty,  under  the  statute,  for  psesing  a 
toll-gate  without  payment,  tbe  defendant's  oflerto 
show  an  agreement  between  the  plalntlD  and  the 
city  that,  in  ooDslderatloD  of  the  enlargemeDt  ot 
ficnchlses,  the  plaintiff  would  cease  to  ooUect  toU, 
was  properly  excluded  because  the  contiact  wal 
not  made  with  tbe  defendant,  where  It  was  not  pre- 
teuded  that  tbe  oompany  ever  sairendered  ID 
right  to  toll  within  the  city.  Detroit  *  8.  PL  Koad 
Co.  v.  Mahoney.  13  West,  Rep.  549,  aS  Hioh.  W. 

That  the  defendant  thought  the  gate  Illegal  H  oa 
defense,  where  be  InteDUonally  passed  U  without 
paying  toU.   ibid. 


See  n 


>  11  L.  R.  .\.  : 


Bmbll  t.  City  of  Chica 


tlie  taiue  prlTlleaei  snuted  to  plaok-roMl  oom- 
pnrlonby  tbe  General  Flank-Hood  Law"  does  nnt 
fli  tbe  rfgliti  at  the  company  according  to  the 
Goncrul  Ia»  ait  Ittheo  silala.  but  loskea  Ihem 
coliiulde  with  iboN  of  otber  oompanles  under 
tbe  General  lew.  whetber  It  remalnB  tbe  game  or 
|g  chaoKod  afterwards. 
9,  Itlsnot »Tiol&tloDof»contrmot  iTltli 
a  plaok-rotLd  oompany,  or«atad  by  Its  Act  of  In- 
oorpoiktloo,  to  enact  that  no  (ol)-8nl«  can  be 
kept,  cr  toll  demanded,  wfthln  tbe  corporate 
UmiU  of  a  city,  wbere  auob  oorporaOon  bad  ac- 
cepted tbe  provlBlona  of  a  statute  omeDdins  Its 
charter  which,  makes  the  prlvliegva  of  tbe  com- | 
panythe  same  as  tbooe  of  other  oompanles  under 
the  Oeaeral  Law. 

10.  A  atatnta  antborlilnK  tbe  oonatnio- 
tlon  of  a  plank  road  "from  tbe  City  of 
Cbloago"  clvea  do  authority  to  coostruct  any 
port  of  the  road  wlthla  tlie  City,  where  It  Is  oom- 
plelely  elleat  u  to  streets,  but  provides  for  tbe 
use  of  highways  under  penalssion  of  tbe  county 
and  property  owuera. 

11.  ToUa  cannot  be  exacted  tor  tbe  u«s  of 
B  toll-road  after  It  1b  loeluded  within  tbe  boun- 
daries of  a  city,  when)  the  charter  of  the  toll-road 
OODipany  wn^  accepted  uocler  a  Stale  Conatltutloo 
which  gives  the  corporate  autboritlee  of  a  oily 
exclusive  authority  over  hti^hways  tberelD,  and 
the  eicluslve  right  to  as«ss  and  collect  taxes 

(Hay  14, 1880.) 

APPEA.L  by  complainauls  from  a  decree  of 
the  Superior  Court  for  Cook  Counly  dis- 
mtssing  tbe  bill  in  a  suit  brought  lo  enjuJn  tbe 
removal  of  a  certain  toll-gale.     Afflrnieif. 
Tbe  facts  are  tully  stated  in  tbe  opioiou. 
Mam.  Frank  J.  Crawford  and  Sldner 
Stuttb  for  appelliiDts. 


MagToder,  J.,  delivered    Ibe    opinioD  of 
tbe  court; 

Under  recent  Acts  of  the  Legislature,  a  laree 
■reaofoewterrilorjbasbeeaaniiexedlotlieCitj 
of  Chicago,  so  as  gieally  to  exleod  its  bounda- 
ries. A  portion  of  tiie  highway  tnowii  hs  tbe 
"Milwaukee  Road,"  upon  wtiicli  the  toll-gate 
and  loll-liou^e  in  qucslion  are  located,  was  out- 
Bide  of  the  city  limits  prior  lo  such  annexatiiin, 
bullheresfter.  and  bj^renson  of  tbe  enlargement 
of  the  City,  the  portion  in  question  was  taken 
into  the  City  and  is  now  a  part  of  the  street 
called  "Milwaukee  Avenue.''  The  effect  of 
tbla  I'liiiige  upon  tbe  rigbts  of  tbe  plank-road 
compauy  or  its  succeEssors,  is  tbe  subject  pre- 
sented for  consideration.  Section  iS  of  the 
Act  of  March  20, 1874,  "To  Revise  tbe  Law  in 
Relation  to  Toll-roods"  (Rev.  Blat  chap. 
ISS),  provides  that  "no  toll-gale  shnllbeerecled 
or  kept  or  toll  demanded,  within  the  corporule 
limits  of  any  incorporated  laty,  or  within  one 
hundred  aod  sixty  rods  of  such  bmits."  Can 
this  section  be  eoKirced  airainsL  the  appcllante, 
«o  as  to  compel  them  to  desist  from  keeping  a 
toil-xate  and  demanding  toll  at  the  intersection 
of  JUlIivaiikee  and  Fullerton  Avenues,  in  the 
City  of  Chicago?  la  Lbere a  contract  cxistlog 
between  the  State  and  appellants  whieli  te- 
lleves  tbem  from  tbe  duty  of  obeying  ibis  re- 
quirement? Unquestionably,  sections  21  and  '~ 
of  tbe  Act  of  February  12,  1849,  were  uncc 
8L.a  A. 
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peUtioD  of  three  tourlhs  of  the  adloialog  prop- 
erty ownen,  merely  vested  in  Mia  corporntioo 
"Ibe  right  to  Dse  said  bizhnay  for  the  purpoaes 
of«aid  plank  road."  Toe  public  beB  only  wa 
easement  io  a  blpLway,  wbile  the  fee  renialas 
iu  theonnersof  the  land.  The  highway  con- 
tinues to  be  such  after  it  becomes  a  toU-road. 
Craig  T.  PtopU.  47  El.  487. 

Tbe  public  still  has  the  right  tonse  tbe  road, 
but  sucD  use  Is  subject  to  the  paymeut  of  tolls. 
The  right  of  the  plank-road  company,  under 
tbn  acta  already  referred  to,  nas  ihe  right  lo 
exact  of  the  public  a  charge  for  the  use  of  a 
mere  easement  oriigbtof  way  over  land.  Bow 
long  could  the  company,  under  ile  charter, 
cooiinue  to  exercise  the  privilege  of  esactiog 
IoUb  and  maluiainiug  toll  bouM»T 

Section  1  of  tbe  Act  of  1354  provides  that 
Gray,  Filkios,  Kicbmocd  snd  their  asaociates 
are  ''cnnsiituted  a  boily  corporate  and  politic 
under  the  name  and  atyle  of  tbe  Norlbwesleni 
Plank- Road  Company,  and  by  that  name  shall 
have  perpetual  succession,  and  the  rieht  losue 
and  be  sued,  to-ieiber  wltb  all  other  rights  and 
Ofdinary  powers  of  a  corporate  body."  Tbia 
grant  of  perpetual  succession  waaanlncorpora- 
non  of  the  company  for  an  uDlimited  period  of 
time.    1  Morawetz,  Prir.  Corp,  §  411,  noU  3. 

No  limit  was  fixed  by  Ita  charter  for  tbe 
duration  of  its  corporate  existence,  and,  so 
Ions  as  its  existence  as  a  corporatioa  lasted,  it 
could  continue  to  exercise  the  powers  conferred 
upon  it.  But  by  proceiflinca  under  tbe  pro- 
visions of  the  Act  of  1865.  the  plank-road  com- 
pany was  dissolved  In  1870.  The  Act  of  IfcSo 
waa  not  only  an  Act  to  amend  tbe  charier  of 
tbe  company,  but  also  an  Act  "to  authorize  tbe 
•ale  of  tbe  franchise."  Section  B  of  this  Act 
provides  Ibat  "tbe  president,  by  the  advice  and 
direclloD  of  a  majority  of  tbe  stockholders,  may 
■ell  to  tbe  Coun^  of  Cook  tbe  franchise,  the 
property  and  immuoilies,  of  said  rompany, 
or  to  aoy  other  party  or  jiartiea,  and  thus  dissolve 
aaid  company,  and  divide  the  avails  among  the 
stock  holders." 

It  is  quite  clear  that  the  Intention  of  the 
Legislature  in  authorizing  the  sale  thus  pro- 
viiied  for  was  to  dissolve  Uie  corporotion,  and 
put  an  end  to  Its  existence.  Section  6  provides 
that  "tbedecdofthepresident  of  said  company 
to  the  said  County  of  Cook,  or  to  any  other 
[mrty  purchasing,  shall  be  a  good  and  lawful 
title  to  Ihe  same:  provided  always,  that  all  tbe 
debts  and  liabilities  of  aaid  company  shall  be 
paid,"  e(c.  • 

The  bill  alleges  that  tbe  company  accepted 
the  amendment  of  ila  charter  as  made  by  Ihe 
Act  of  1805.  It  also  appears  from  Ibe  recitals 
in  tbe  deed  from  the  president  of  tbe  company 
lo  Amos  J.  Bnell,  as  set  forth  in  tbe  bill,  tlint 
at  a  meclingof  tbestockboldersheld  In  CbicajFo 
on  January  6, 1866,  wtiere  all  but  80  of  tbe  5,130 
shares  of  Uie  stock  were  represented,  a  resolu- 
tion was  passed,  authoming  the  president  "to 
tell  tbe  plank  road,  toll-houses  and  other  prop- 
erty belonging  to  tbe  company,  wlih  Ibe 
franchise,  and  all  its  rights  and  privileges,  and 

five  a  deed  of  tbe  same  to  the  purchaser,"  etc. 
t  is  there  averred  that  a  sale  waa  afterwards 
made  to  Bnell,  and  s  deed  dated  Au^sCS,18T0, 
waa  executed  to  him  by  tbe  president  of  the 
company.  Tbe  deed  recitea  that  the  ompany 
Is  entirely  free  from  debt.  Beclion  4oftbe  Act 
81..  B.  A. 


of  18flS  provides  that  tbe  supervisors  of  Cook 
County  mav  purchase  said  francbiae,  property 
and  Immunltlee;  "and  should  said  county  fail 
to  puicbaae  the  same,  any  person  or  person* 
may  purchase  Ibe  same,  and  thereby  rnaketh* 
same  private  property."  Evidently,  ibedesigo 
of  the  Act  waa  to  give  the  county  the  right  in 
the  first  place  lo  obtain  a  surrender  to  itaelf  of 
the  privileges  granted  to  the  company.  Tbe 
right  of  other  parties  to  purchase  would  seem 
to  have  been  conditioned  upon  the  failure  of 
the  county  to  do  bo.  There  is,  however,  no- 
allegation  in  Ihe  bill  that  thecounly  auihoriiles 
wereeverinforoied  of  the  resolution  of  January 
5,  1886,  or  were  ever  given  an  oyporiunily  of 
making  Ihe  purchase  referred  to  id  section  4. 

The  only  avertnent  upon  that  subject  is  thai 
tbe  county  did  not  purchase;  but  the  county 
Eupervisoia  certainly  could  not  be  satd  lo  have 
failed  to  puicbase  until  ihey  were  In  some  way 
miide  aware  of  the  action  of  the  stockholders, 
because  auch  aclloa  was  a  necessary  prero- 
auiaile  to  lbs  right  of  the  corporation  to  seiL 

:ut  if  It  be  admhted  that  the  company  had 


did  such  sale  have  upon  Ihe  company  itself,  and 
what  rights  did  It  confer  upon  the  purchuserP 
As  tbe  debts  were  all  paid,  and  there  were  nt> 
credilora  or  third  peiaon  whose  rights  de- 
manded that  the  existence  of  tbe  corporatioo 
should  be  coDllnued,  the  company  became 
dissolved  upon  tbe  consummation  of  tbe  sale 
snd  the  execution  of  tbe  deed.  This  is  bo,  be- 
caui^e  scclinn  3  stales  that  the  object  of  sell- 
ing Is  to  dissolve  tbe  company.  It  is  also  a 
general  rule  Ibat,  where  the  cbaiier  of  a  cor- 
poration or  its  franchise  to  be  a  corporation  is 
iransferred  or  sold,  there  is  a  surrender  or 
abandonirient  of  tbe  old  charier  bythe  corpo- 
rators. In  the  case  of  such  sale  or  Itansfer, 
the  effect  is  the  same  as  thouch  Ihe  old  corpo- 
ration was  dissolved,  and  its  fraucbise  surrend- 
ered to  the  State.  SlaUt.  Bliarman.  i20\i\o 
8l  411;  iltmvhii  AL.R.  B.  Co.  t.  Berr^,  118 
U.  S.  608  [3a  L.  ed.  8371. 

What  rights  are  acquired  by  the  transferees 
or  purchflsersT  It  has  been  said  that  the 
c^scDceof  a  corporaiion  consists  in  a  capacity 
(1)  to  have  perpetual  succession  underaapecial 
nnme,  and  In  an  artifical  form;  <2)  to  lake  and 
grant  prooerty,  contract  obliirationa,  sue  and 
besued,  by  its  corporate  nameas  an  individual; 
and  (8)  to  receive  and  enjoy  in  common  grants 
of  privileges  and  immunities.  TliomaM'v.Oakiii, 
22  Wend.  71. 

The  first  two  describe  tbe  franchises  which 
belong  to  the  corporotora,  the  last,  those  which 
belong  to  tbe  coiporalion.  "A  corporation  Is 
itself  a  franchise  belonging  to  tbe  members  of 
the  corporation;  andacorpciration,  beln^  itself 
a  franchise,  may  hold  other  franchises  as 
rights  and  f  raochii^ea  of  tbe  corporatioa."  iVtrw 
T.  Emery,  83  N.  H.  484. 

By  Ihe  Act  of  1854,  Qray,  Filklns,  fflchmond 
and  their  associates  became  a  corporate  body, 
with  tbe  right  to  perpetual  successloo,  etc 
This  was  tbefrenchiseof  the  corporatora  By 
the  same  Act  the  corporate  body  received  the 
right  to  construct  and  malataln  a  loll  road,  and 
to  build  toll  houses  and  collect  lolls.  These 
were  the  franchises  of  the  Ci  rporatlon.  Tbe 
former  franchise — that  Is  to  say,  the  franchto- 
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1«   be  a  corporalloo — cannot    be  IranaferTed 
witliout  cxpitss  provision  of  Ian  pointing 
tlie  mode  in  wbicb  the  transfer  is  to  be  mi 
Coe  V.  ColumbM.  P.AI.R  Co.  10  Ohio  St. . 
Memphis  &  L.  It.  B.  Co.  v.  Berry,  tupra. 

The  Act  of  18G5  authorizes  the  sale  of  "the 
Imnchise,  the  properly  sod  immimUIes"  of  the 
planii  road  company,  and  specifies  that  auch 
Irnnafer  is  lo  be  made  by  deed  of  the  preaideaL 
If  the  word  "franchi-^s."  as  here  useo,  is  broad 
-enough  to  include  the  fimchise  to  be  a  corpo- 
raiion,  with  the  power  of  perpetual  succession, 
'CveD  tlicnSnell  was  not  [hertbjmnde  a  corpora- 
Uotiunderthe  old  charter;  he  was  merely  vested 
vilh  the  ''ri"ht  to  organize  a»  a  corporation." 
Mempltit  A  L,  B.   R.  Co.  v.  Berry,  supra. 

But  such  or^F&nization  never  took  place. 
KeiLlier  he  cor  his  heirs  or  represeatalives  are 
claiming  as  the  corporate  aucceasora  of  the 
plank-Toad  company.  The  appellanla  are 
<:lalmiiis  as  (he  heirs  of  Bnell,  the  individual. 
"The  franchise  of  becomiof;  aaJ  being  a  cor- 
poration, in  il  a  nature,  la  iucommunicahle  by 
the  act  ot  the  partiea,  and  incapable  of  passing 
bv  BssigDmeat."  jVetnpliii  A  L.  R.  R.  Go.  \. 
&Try,  tupra. 

It  Sneil  in  bis  lifetime  was  the  owner  of 


ccend  to  his  heirs.  He  failed  to  use  it  for 
the  purpose  of  effecting  any  corporate  organi- 
zaiioD,  and  it  died  with  him.  Even  if  this 
were  Dot  so.  his  failure  to  effect  said  organiza- 
tion within  ten  daya  afler  the  Conatitulion  of 
16T0  went  into  effect  rendered  it  impossible, 
-under  section  2  of  ariicle  11  of  that  Constitu- 
tion, to  give  any  validity  to  ao  organiziition 
made  after  the  lapse  of  such  period  of  teo  days. 
If  the  franchises  designated  as  those  which  be- 
loag  to  the  corporation,  as  distinguished  from 
the  eorporalois,  passed  to  Snell  by  the  transfer, 
and  if  he  had  the  right  to  maintain  the  toU- 
hDUSes  transferred  to  him,  and  to  collect  the 
tolls  thprcfiom.  did  such  franchises  and  right 
pHSSlolhe  appellants  at  bis  death!  The  sec- 
ond proviso  of  section  5  of  the  Act  of  1865  is  as 
follows:  "Provided,  further,  that  the  purchas- 
er or  purchasers  of  said  franchise  and  road 
eliall  be  bound  by  all  the  obligaliona  said 
•Northwestern  Plant-Road  L'ompauy'  is  by  its 
charier,  and  shall  enjoy  all  the  rights  and  privi- 
leges enjoyed  by  said  company,  and  no  more." 
This  proviaion  is  to  be  atricUy  construed  in  fa- 
vor of  the  public,  and  againat  the  grantee  of 
the  privileces  ia  question.  Ang.  &  !>.  Higbw. 
§  857:  1  Morawelz,  Priv.  Corp,  §  833;  iSlorm- 
f^tz  T.  Manor  Tump.  Go.  13  Pa.  555. 

The  person  who  is  lo  "enjoy  all  the  rlRhts 
and  privileges  enjoyed  by  said  company,"  is 
ctaied  lo  be  the  purchaser  of  the  franchise  and 
road.  It  is  not  stated  that  the  purchaser  and 
bis  heirs  and  assigns  shall  enjoy  such  rights 
and  privileges.  If  it  had  been  the  Intention  of 
the  Legislature  that  tlie  heirs  of  the  purchaser 
tbould  succeed  lo  the  privilege  of  collecting 
tolls  aod  maintaining  (tdl  gales  it  would  have 
been  so  specified. 

The  dissolution  of  the  corporation  did  away 
with  the  right  of  perpetual  succession,  whico 
-Attached  to  the  corporate  body.  By  neglecting 
to  organize  a  corporation  with  such  privilege 
of  perpetual  succeaaion,  if  the  power  to  do  so 
passed  to  him,  Snell  failed  to  preserve  the  ele- 
«!..  R  A. 
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from  perentis  using  so  tavch  of  tlie  road  ns  may 
be  com  pleted ;  but  the  privilpga  of  collecling 
lolla  before  complelion  did  Dot  excuse  tbe  com- 
pauv  from  Ibe  obligallon  of  flnall;  building 
the  wbole  road. 

It  clcarlj  appears  from  tlie  siatemeiils  En  tbe 
bill  tbal  tbe  ori<;iDnl  route  of  Ibe  road  iocluded 
the  portioa  tbereof  tbat  was  sold  lo  Bnell,  and 
that  wbat  be  boucbi  did  uoI  cover  tbe  nbole 
exicDt  of  the  original  route.  If  it  be  true  tbal 
tbe  road  was  not  ;et  Soislied  when  tlie  Bale 
WBB  made,  tbeo  Suell  was  bound  lo  flnisb  it, 
If  all  the  franchises  of  the  company  passed  to 
him.  The  Act  of  1865  provides  tbat  "tUe  put- 
chaser  of  said  franchise  and  road  shall  be  bound 
by  all  the  obligations  said  Northwestern  Plunk- 
Iwad  Company  is  by  its  charter."  But  it  is 
Dot  alleged  in  the  bill  that  he  ever  finished  tbe 
balance  of  the  road,  nor  is  It  pretended  Ifaat  lie 
or  his  represcnlBtivea  have  ever  claimed  or  ex- 
ercised any  control  over  any  part  of  the  road 
except  that  nsmed  la  the  deed.  TTpoD  Ihc  ns- 
sumption  tbat  the  road  wasunfinisbed  in  ISTO, 
and  that,  as  purchaser  of  tbe  franchise,  be 
could  have  proceeded  with  [he  conslruclion,  it 
cannot  be  said  that,  if  he  had  the  right  to  erect 
and  maintain  such  toll-bouses  and  toll-gales  as 
be  might  deem  suitable  to  bis  interests,  such 
right  could  have  been  exercised  upon  any  olhi:r 
part  of  tbe  Tiiad  tliaa  Ibat  constructed  bv  him- 
self. ItH  distinctly  averred  in  the  biU  that 
tbe  Northwestern  Plank-Road  Company  bad 
built  Ihat  part  of  (be  road  described  in  the 
deed  to  Sncil,  and  bad  erected  thereon  toll- 
gates  and  tollhouses  which  it  deemed  suitable 
to  its  interests,  and  had  maintained  Ibe  toll- 
road,  toil-patcs  and  loll  houses,  and  collected 
"loll  therefor  and  thereat,"  long  before  tbe  sale 
to  Soell.  This  being  Bo,  the  location  of  the 
toll-gstea  and  toll-houses  had  become  estnb- 
lisbed,  and  the  company  had  no  power  to  move 
them  or  change  their  location.  Tolls  can  only 
be  collected  at  tbe  legally  estjiblished  gates; 
and  Ihe  public  are  interested  in  Ihe  permanen- 
cy of  the  location  of  the  gates,  and  entitled  to 
the  right  of  payiugtoUs  at  the  established  gates, 
especially  when  such  payments  have  been 
made  there  for  a  number  of  years.    By  section 

7  of  tbe  Act  of  Fehrimiy  13,  1849,  tbe  compa- 
ny was  authorized  "to  erect  and  maintain 
sucb  toll-houses,  toll-gates  and  other  build- 
ings for  tbe  BccommodBiion  and  manaj^e- 
ment  of  Ibe  said  road,  and  the  travel  and  trans- 
port tbereon,  as  tbe  said  corporation  may  deem 
suitable  lo  ita  interests."    But  when  Ihe  com- 

Rauy  had  once  exercised  its  disctelion  by  locat- 
)g  Ihe  gates,  then  its  power  was  exhausted. 
Orfffea  v.  Hotctx,  18  Johns.  897;  State  v.  Nor- 
walk  <t  I).  Tump.  Co.  10  Conn,  157;  HariforH. 
Jf.  L.  W.  <e  T.  Tump.  Soeietv  v.  Hofmer,  12 
Conn,  sei;  Hartford  d  D.  Tump.  Corp.  v. 
Bal-er,  17  Pick.  432;  PtopU  v.  Loiiiaoille  A  N. 
R.  Co.  120  111,  48,  8  West,  Rep,  90;  Ang.  &  D. 
Hiehw.  tj  360. 

When,  therefore,  tbe  sale  was  made  toSnell, 
be  took  the  road  from  tbe  City  to  the  nine-mile 
post,  with  such  toll-gates  and  tollhouses  as 
were  already  established  thereon.  He  had  no 
more  power  to  change  their  location  than  the 
company  had  at  the  time  of  his  purchase.  He 
could  only  enjov  the  rights  and  privileges  en- 
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at  the  established  gates,  and  not  elsewhere. 
He  was  bound  by  tbe  obligations  which  bad 
been  imposed  upon  the  company  by  its  char- 
ter. One  of  those  obligations  waa  to  refrain 
from  cbaogiDg  tbe  location  of  the  toll-houses, 
or  removing  them,  or  building  others  at  olber 
points  Ihan  those  originallv  selecled. 

It  is  alleged  in  the  bill  'that  the  toll  gate  at 
the  imeiseclion  of  Milwaukee  Avenue  witb 
Pullerton  Avenue  was  erected  by  .Snell  him- 
self "several  years  prior  to  his  death,"  which 
did  not  occur  until  PebrunryS,  18s8.  The  in- 
tersection of  Ihc  two  avenues  was  upon  tbat 
part  of  tbe  totl-road  named  in  tbe  deed.  He 
had  no  right  to  locate  tbe  loll  gale  at  the  plac« 
thus  selected.  Tbe  lollgaies  already  estab- 
lished had  not  only  been  in  use  for  the  cotleC' 
of  tolls  for  years  before  bis  purcba.se,  but 
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fore tbe  ericlion  of  tbe  one  in  couiroversj 
amounted  to  an  acceptance  of  what  had  been 
j  done  by  his  pretlcceasor,  even  if  he  himself  bad 
I  originally  any  discretion  in  the  mutter  of  their 
relocation. 

I  But  let  it  be  admitted  that  the  whole  road 
was  con.Btrucled  by  tbe  plankroad  company 
along  the  route  named  In  the  charier.  If  this 
was  so,  then  the  charter  contemplated  the  erec- 
tion of  toll-gatts  and  the  collection  of  tolls 
along  the  line  of  the  road  from  the  old  city 
limits  lo  the  north  line  of  the  countv.  Tbo 
franchise  was  one  aud  inrlivistble,  PeopU  v. 
Kankukee  River  Imp.  Co.  103  III.  491. 

The  Act  of  1865  conicm]ilnted  the  sale  of 
Ihe  whole  franchise  and  the  whole  road.  It 
is  manifest  that  Snell  only  bought  a  part  of  the 
plank  road,  nine  miles  in  length,  nod  tbe  fran- 
chise of  using  Ihe  i^ame  and  collecling  the  tolla 
thereon.  What  became  of  tbe  balance  of  Ibe 
road?  Was  it  abandoned  or  was  il  sold  to 
some  other  purchaser?  In  either  case  there 
was  a  division  of  ibe  franchise  authorized  to 
be  sold  as  a  whole  by  Ihe  Act  of  18li5.  It  waa 
not  the  design  of  tbe  original  charier  or  of  ihe 
Act  of  166S  that  there  should  be  more  than  one 
ownership  of  Ibe  whole  road  and  all  its  fran- 
chises. Tbe  contract  between  the  Stale  aad 
tbe  plankroad  company  was  that  Ihe  compa- 
ny, and  no  one  else,  should  construct  and  keep 
in  repair  the  whole  road,  and  in  consideration 
thereof  should  collect  tolls.  The  contract  be- 
tween the  Stale  and  the  purchaser  named  Id 
tbe  Act  of  18B6  was  that  such  purchaser  should 
fioish,  or.  if  flni«bed,  should  maintain  and  keep 
in  repair,  the  whole  road,  in  consideration  of 
collecling  tolls  thereon.  There  was  no  con- 
tract between  the  Slate  and  Snell,  or  anybodv 
else,  that  only  a  part  of  the  road  should  be 
built  or  kept  in  repair,  or  that  one  part  should 
be  kept  in  repair  by  the  county  and  the  other 
part  by  some  other  owner,  or  that  different 
owners  should  maintain  and  operate  different 
parts  of  Ihe  road,  Tliercfore.  upon  the  as- 
sumptinn  that  the  whole  road  hati  been  com- 
pleted and  was  in  operation  on  August  5.  ISTO, 
it  must  follow  that  the  sale  made  lo  Snell  and 
tbe  deed  executed  to  him  were  not  in  pnn>u- 
ance  of  the  Act  of  186S,  and  cannot  be  rcRard- 
ed  as  binding  upon  the  Stale. 

Tbe  Act  of  1666  evidently  inlended  lo  put 
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iho  Nortli-weateni  Plank-Road  Compiinj  QpoD 
tbe  eame  tooting  wltb  plftuk  roads  organized 
uDder  Ibe  Oeneral  Law  of  tbe  State.  Said 
road,  if  Bioue  or  gravel  was  Hnbstltuted  for 
plank,  was  to  be  "conslructed  bo  as  to  pnaa  the 
examination  of  tlie  inspectors  of  plaas  roada" 
in  Cook  CouDtj,  It  was  to  "collect  tbe  same 
tolls  and  enjoy  the  Bame  prlTllegea  granted  lo 
plank-road  companiei  bj  tbe  Oeneial  Plank- 
Road  Law."     3-iirTiey  v.  Willon,  86  Dl.  893. 

It  migbt  collect  t)ie  same  penalties,  fines  and 
damages  aulborized  bj  Ibe  (ileneral  Lan,  and 
be  subji-ct  lo  [be  same  penalties  imposed  bj 
that  law.  Words  of  permission,  if  tending  to 
promote  tbe  public  benefit,  are  obligiilory. 
Boooe,  Corp.  g  36;  Bex  v.  Halting;  1  Dowl. 
&  R.146. 

It  was  promotive  of  the  public  benefit  that 
tiiis  parlicular  plank-rond  companj  should  not 
enjoy  any  grealer  privileges  tban  oiber  pluak- 
road  companies.  It  accepted  the  proviuioDS  of 
the  Act  of  1B65,  and  made  sale  of  ils  property 
•under  tbe  last  three  section'*  of  ibnl  Act,  The 
words  "may  enjoy  tbe  same  privileges"  will  be 
construed  to  mean  "shall  enjoy  ibe  same  prlv- 

Tbcre  is  nothing  Id  the  language  of  sections 
1  and  2  of  tbe  Act  of  ISUS  which  limits  tbe 

frovisions  of  those  sections  lo  tbe  General 
'lank-Boad  Law  as  it  exibled  on  February  15, 
1865.  The  inspeclioa  was  to  be  such  as  tlje 
General  Law  might  provide  for  in  the  future. 
The  company  might  collect  the  same  lolls  al- 
lowed h;  the  Geuer^  Law  as  it  then  was,  and 
aa  it  might  become  by  amendment,  and  could 
ecjoy  the  same  privileges  granted  to  plank-road 
companies  by  the  General  Flank-Koad  Law, 
whether  such  law  should  remain  the  same  or 
be  afterwards  changed.  Kn'jler't  App.  55  Pa. 
123:  McKnight  v.  Oriiinion,  22  Mo.  55D. 

By  accepting  tbe  Act  of  1865,  the  North- 
western Plank-Hoad  Company  consented  that 
thereafter  its  privileges  should  bo  no  more  nor 
leas  than  those  which  tbe  Legislature  should 
award  to  other  plank -road  companies  by  Gvn- 
eral  Law.  It  consented  thereby  to  accept  tbe 
same  restriction  or  enlargement  which  the 
General  Law  micht  make  in  the  privileges  of 
other  plank  road  companies.  When  8ntl! 
made  bis  purchase,  he  was  to  enjoy  the  rights 
and  privileges  enjoyed  by  the  company,  and  no 
more;  therefore,  he  also  was  only  to  have  such 
privileges  as  should  be  granted  by  the  General 
Law.  Cairo  *  F.  R.  Co.  t.  EeeM,  95,  U,  8, 
168  [24  L.  eA.iZ-A^ 

The  Act  of  March  35,  1874,  already  referred 
to,  wns  a  general  Act  relating  to  turnpikes, 
and  plauk,  gruvel,  macadamized  and  other 
loll  ronds.  We  have  already  seen  that  by  sec- 
tion 12  of  tbia  General  Law  no  toll-gate  can  be 
ke|Jt  or  toll  demanded  uilbio  tbe  corporate 
limits  of  any  city.  The  tolt-eate  at  the  inter- 
sect Um  of  Milwaukee  and  FuTlerton  Avenues  is 
witbin  tbe  limits  of  a  city.  Appellants  bave 
DO  right  to  keep  It  there,  or  tu  demand  loll 
there.  Even  if  tbe  interestof  Snell  became  in- 
vested In  tfaem  as  his*heirs,  tbcy  look  such  in- 
terest subject  lo  the  same  conditions  under 
which  their  ancealor  held  it.  He  only  enjoyed 
the  same  privilege  as  lo  the  collection  of  lolls 
which  other  companies  could  enjoy  under  (be 
General  Law,  and  tbe  privilege  of  such  otber 
companies  was  that  of  collecting  lolls  oulside 
8L.R.  A. 
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of  the  city  limits,  and  not  within  such  limits, 
nor  withm  160  rods  thereof.  Section  12,  a* 
applied  to  the  Northwestern  Plank- Roa d Com- 
pkuy,  or  the  purchaser  Iberefrom,  cannot  b« 
regarded  as  a  violation  of  its  or  bis  contract 
Wltb  Ibo  Blate,  in  view  of  Ibe  acceptance  of  th« 
provisions  of  the  Act  of  1S65.  The  right  to 
maintain  tbe  Ioll-gat«  in  question  is  negatived 
by  all  the  implications  from  tbe  Acts  of  184&, 
1B54  and  1H6S,  and  by  the  general  law  and 
policy  of  Ibis  State  in  regard  lo  Uie  character 
and  powers  of  incorporated  cities. 

Tbe  road  was  to  be  constructed  "from  th» 
City  of  Chicago,"  and  although  this  languago- 
has  sometimes  tieen  conslrueO  to  mean  "from 
a  point  witbin  the  City,"  yet  such  cannot  he  it» 
construction  lb  the  present  case. '  The  bill  docs, 
not  so  claim,  but  alleges  that  the  road  was  b^ 
gun  at  tbe  northern  hmit  of  Ibe  City,  as  it  ex- 
isted from  1818  lo  1834;  that  is  to  say,  from 
North  Avenue.  Tbe  (barter  of  the  Cily  of 
Chicago  al  that  lime  placed  lis  streets  entirely 
under  the  control  of  the  city  aulhorities.  Th» 
Act  of  February  18, 1848,  authorizes  the  plank- 
road  company  to  use  stitte  roads,  and  to  ao- 
quite  property  from  individuals,  companies 
and  corporations  for  the  construction  of  tho 
road;  and  tbe  Act  of  March  1,  m54,  provides 
for  Ibe  use,  for  such  purpose,  of  highways, 
with  the  permission  of  the  county  and  Iho 
property  owners.  Bui  nowhere  in  any  of  th» 
Acta  is  any  provision  made  for  locating  or  con- 
structing the  road  through  any  Incorporated 
city  or  town.  An  Act  passed  in  February, 
1851,  amending  the  General  Plank  Road  Law 
of  1849,  provided  that  no  street  of  a  city  should 
be  used  for  a  plank  road  without  Ibe  consent 
of  the  city  authoritleB.  An  Actapproved  Feb- 
ruary 31,  1869,  providing  "tor  constructing, 
malnlainingand  kcepingin  repair  plank,  gravel 
or  macadamized  roads  or  pikes  by  a  general 
law"  (Laws  18SB,  p.  154),  which  Act  waa  in 
force  when  tbe  Act  of  February  15,  1883,  was 
passed,  required  an  aKieement  with  the  corpo- 
rate authorities  of  a  city  before  any  plank  road 
could  be  located  upon  any  street  of  such  city, 
Tbe  entire  absence  of  any  of  these  provisions 
from  the  Acts  which  constitute  tbe  charter  now 
under  con  Bid  era  lion,  together  with  the  mentioa 
of  only  highways,  slate  roads  and  private  prop- 
erly in  such  charter,  and  tbe  complete  silence- 
therein  as  to  Btrecls,  leads  to  the  conclusioiy 
that  the  contemplated  road  was  intended  to  be 
one  that  should  lie  eutlrely  outside  of  ihelimil» 
of  any  city,  Reg.  v.  CottU,  3  Eng.  L.  &  Eq, 
474;  Slormfillz  v.  Manor  Tump.  Co.  Ulpra; 
Salem  d  U.  Tump.  Co.  t.  Lyme.  18  Conn.  451; 
Charlet  River  BH'lgt  t.  Warren  Uridge,  8* 
U.  8,  11  Pel.  420  [fl  L.  ed,  7731;  Sneti  v.  Bu- 
rah.  123  III.  151,  11  Wesl.  Rep,  698;  Sorth- 
tealem  FerliUtiiig  Go.  v.  Hyde  Park.  B7  U,  8, 
869  [24  L.  ed.  103SI;  Ohio  &  M.  R.  Co.  v.  Uo- 
CkUand,  26  111.  140. 

Tbe  policy  of  this  Slate  has  alwars  been  to- 
give  the  control  of  the  streets,  botti  as  lo  re- 
pairs and  general  management,  to  the  corporata- 
aulboriiies  of  the  city  through  which  such 
streets  run.  The  fee  of  ibe  streets  is  vested  ia 
tbe  city  for  tbe  use  of  tbe  public,  and  Ibeir  free- 
and  unlrammeled  use  belongs  lo  the  public. 
Cities  are  bodies  politic  and  corporate,  estab- 


It  can  hardlv  be  supposed  tbat  tbe  Legis- 
lature inlended  to  barler  away  the  right  or 
tbe  Slate  to  carry  on  tbe  ^verumcDt  through 
the  oraaniiation  and  eiWnsiou  of  cities  by 
making;  contracts  with  toll-road  conipnniee 
for  tbe  perpetual  control  of  the  public  high- 
ways. By  Ilia  natural  growib  of  tbe  conn- 
try,  many  of  such  higbways  must  becoine, 
In  port,  at  least,  streets  of  cilies;  and  when 
Ihey  are  so  absorbed  by  tbe  iccrcsse  of  popula- 
tion they  must  be  subject  to  Ibe  control  of  the 
municipal  authorities.  Any  other  result  would 
lead  to  i  DM  tti  cable  con  fusion.  One  street  can- 
not be  under  ttie  management  of  two  distinct 
governing  poweis.  Tlie  Constitutions  of  1848 
«nd  of  ISTO  have  both  been  interpreted  by  this 
court  lo  mean  that  tbe  Legislature  has  no 
power  to  grant  to  any  olber  than  tbe  corporate 
authorities  of  a  city  tbe  rigbt  lo  assess  and  col- 
lect t^iCB,  and  that  aucb  taxation  must  tie  for 
■corporate  purposes;  and  that  "tbe  corporate 
autborlLies"  are  tho«ewbo  are  either  directly 
-elected  by  the  people  of  tbe  municipality,  or 
appointed  to  some  mode  to  which  tbey  Lave 

fiven  their  coDseot.  Wellierellv.  I}eBiru,  110 
II.  631,  8  West.  Rep.  51B. 
Whatever  may  be  the  rule  In  other  States,  it 
is  the  settled  doctrine  of  tbisBtate,  and  was  tbe 
-doctrijie  of  tbe  Bute  wliea  the  Actof  ltS&5  was 
accepted  by  tbe  plank-road  compmy.  that  a 
statute,  conferring  upon  tbe  commtssiooers  of 
bigbwaye  tbe  autbonty  to  maintain  roads  with- 
in their  towiu,  will  not  be  £0  construed  as  to 
Authorize  tbe  exercise  of  such  authority  over 
higbways  within  the  limits  of  »  city,  and  a  tax 
levied  by  siicti  oommissioDers  for  tbe  repaii 


Walker.  31  III.  «06;  Laneaiter  Uighaay  Comn. 
y.  Baumgarten,  41  III.  354;  People  v.  la  Saiie 
Count}/  Suprt.  Ill  III.  B37;  iVojA  t.  Chicago 
<£  Jf.  V.  a  Co.  118  m.  620,  6  West.  Rep.  842. 
The  same  principle  was  applicable  when  tbe 
highways  were  under  control  of  tbe  counties, 
as  when  they  were  under  the  control  of  towns. 
CouDlies,  under  the  Coustitutiun  of  1848,  had 
DO  mere  right  than  towns  to  maiolaiti  a  road 
within  tbe  limits  of  a  city,  or  to  levy  taxes  up 
on  the  people  of  a  city  for  the  maintenance  of 
«  road  or  street  tberem.     When  a  toll-road  was 

-established,  tbe  town  or  county  surrendered  to 
the  toll-road  company  the  duty  of  maintaining 
tbe  highway  and  keeping  it  in  repair.  The 
loll  compaoy  was  substituted  fortbat purpose, 
and  to  that  extent,  for  the  authorities  of  tbe 
town  or  couutv.  Whereas,  theretofore  tbe 
couDty  or  town  levied  a  tax  upon  tbe  people, 
payable  either  in  money  or  labor,  to  keep  the 
bighwny  in  repair,  tbereaftertfae  toll  road  com. 
pany  required  the  people  to  pay  tolls  for  tbe 
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just  the  same  as  had  been  tbe  case  wheo  the 
town  or  county  exacted  money  or  labor.  Now, 
it  will  not  be  contended,  when  a  city  ia  en. 
Urged  so  as  (o  include  wilbln  its  bouodariea  a 
part  of  a  highway,  and  bo  as  to  make  sucb  pail 
of  the  highway  a  part  of  tbe  street,  with  a  fee. 
simple  title  thereto  in  the  city,  that  the  an- 
tborily  of  tbe  town  or  county  over  (he  portion 
of  the  road  thus  tat:en  into  the  city  will  con. 
linue  to  exist  any  longer.  It  will  be  admitted 
that  thereafter  the  city  will  have  entire  control. 
Wby  does  not  tbe  same  result  follow  when  Ibe 
part  of  tbe  highway  so  added  to  the  city  has 
been  under  tbe  management  of  a  toll-road  com- 
pany? Sucb  company  is  not  a  corporate  au- 
thority of  the  city,  selected  by  tbe  people 
thereof.  It  levies  upon  tbe  people  an  exaction 
in  tbe  nature  of  a  tax,  to  wbich  thpy  have 
never  given  tbeir  consent.  It  imposes  a  charge 
upon  tTiem  without  tbeir  consent,  for  the  pur- 
pose of  keeping  in  repair  one  of  tbeir  own- 
streets,  intrusted  by  tbe  law  to  the  management 
of  their  own  otScials,  Any  statute  wbase  ap- 
plication leads  to  such  a  result  as  is  tliiis  indi- 
cated contravenes  Ibe  spirit,  if  not  the  letter,  of 
section  S  of  article  9  of  tbe  Constitution  of 
1848,  and  of  section  8  of  article  V  of  tbe  Con- 
stitution of  1870,  as  those  sections  have  been 
interpreted  by  this  court.  TbeLeeislaturcLiid 
DO  power  in  1849  or  1854  or  1865  lo  passa  spe. 
cial  charier  wbich  could  be  so  used  or  applied, 
under  a  given  slate  of  facts,  as  lo  violate  tbe 
fundamental  law  ot  the  State,  TheStatecould 
not  be  bound  by  a  conlractwhosecnForcement 
under  new  conditions  would  be  forbidden  by 
the  Constitution.  It  follows  that  the  plank- 
road  company  and  its  vendee  must  be  b<'ld  to 
have  accepled  tbe  charter  granted  to  tbem,  up- 
on tbe  implied  condition,  and  under  tbe  im' 
plied  understanding,  that  the  right  to  use  tbe 
hif;bway  for  a  loll-roarl  should  give  way  as  U> 
sucb  part  thereof  as  should  become  subjected, 
by  the  growth  of  the  State  and  lis  increase  in 
population,  to  tbe  control  and  government  of 
an  incorporated  city.  The  Btale  had  author- 
ized the  company  to  use  the  highway  by  per- 
mission of  the  county,  upon  petition  of  three 
fourths  of  the  adjoining  property  owners;  but, 
under  the  requirements  of  tbe  Organic  Law, 
that  use  could  not  continue  after  the  auihotily 
of  an  incorporated  city  had  become  subsiiiuted 
for  that  of  the  couaty,  and  the  tilte  of  tbe  ad- 
joining properly  owners  lo  tbe  land  subject  to 
the  element  of  tbe  highway  bad  become  vested 
in  the  incorporated  mualcipaltty  of  a  city- 

We  are  therefore  of  the  opinion  Ibat  the 
Common  Council  of  the  City  of  Chicago  hod 
the  right  to  direct  its  superintendent  of  public 
works  to  remove  tbe  loll-gaie  in  question. 

The  deeret  ^  the  Superior  Oourl  i*  a^rmed. 
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ToMi  and  OMOtrntnU.  Taxes  imposed  b; 
the  county  court  for  road  purposes  are  to  be 
lucluded  with  other  taxes  levied  by  that  court 

In  detenniQlog  whether  the  limit  ol  taxation 
nill  be  exceeded.  (W.  Va.)  SM.  Rolling 
Mock  of  B  DODresident  railroad  company,  used 
in  inteistste  commerce,  is  not  subject  to  taxa- 
tion io  a  BlDte  where  it  is  operating  a  leased 
railroad.  (N.  C.)  399.  A  provision  for  taxa- 
tion "adtalorem"K  violated  by  an  ordioiuce 
tailu]}  different  classes  of  property  at  different 
rates  per  cent.  (Ga.)  370.  A  local  assessment 
for  pavements,  to  be  apportioned  according  to 
benefit,  is  not  a  tax  nilhin  the  provisiun  requir- 
ing taxes  to  be  in  proporlioo  to  the  value  of 
propertv,  and  limttmg  tbe  amount  to  be  levied 
or  collected.  (Ala.)  369.  Merc  taxation  of  an 
unlawful  business  does  not  legalize  it.  (Tenn.) 
280. 

Qmntv  taxa  for  bridge  pvrpoMt.  A  county 
cannot  impose  taxes  except  for  county  pur- 
poses, and  building  a  bridge  within  the  corpor- 
ate limits  of  a  municipality  for  the  sole  beneUt 
•nd  advantage  of  tbe  munidpalUy  is  not  a 
«ountT  purpose.  (Fla.)  G5.  Where  a  bill  (or 
an  injunctloD  to  prevent  appropriation  of 
county  revenue  alleges  that  the  bridge  is  on  a 
dty  street  and  not  a  county  rond  or  biebway. 
«nd  it  la  for  the  sole  benefit  and  advantage  of 
tbe  clW,  a  demurrer  thereto  will  be  sustained. 
Id.  SmI  where  a  bridge  is  for  the  use  and 
benefit  of  the  county  al  large,  and  intended  as 
well  for  those  outside  as  for  those  inside  tbe 
city,  the  authority  of  the  county  to  build  is  not 
annulled  by  the  local  dty  statute.  Id.  The 
circumstances  in  each  case  must  determine  the 
line  of  authority,  and  in  case  of  confiict  be- 
tween municipal  and  county  officials  tbe  coun- 
ty sbouid  give  way  in  deference  to  the  general 
policy  against  a  clasbing  of  jurisdiction.  Id. 
If  a  county  may  build  a  bridge  within  a  mu- 
nicipality It  may  also  aid  tbe  municipality  in 
building  one  under  lifae  circumstances,  even 
though  It  is  to  be  constructed  bv  contract  with, 
mnd  under  control  of,  the  municipality.     Id. 

United  Btaltt  r«wnu«.  Under  the  Revenue 
Laws  of  tbe  United  Stales  anyone,  upon  pay- 
ment of  the  govern  ment  dues,  is  io  law  entitled 
•  L.B.  A.  BS 
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time  of  tu  &ppropriaUoD.  (Tenn.)  123.  Tbe 
poBsibilllf  of  UQBfeillful  and  Improper  cod- 
nmctlon  of  a  reservoir  cannot  be  considered  In 
cBtimaling  damages  to  adjacent  propertj.  It 
fniut  be  RBSumed  tliat  tlie  mork  will  be  skill- 
fully and  properly  done.  Id.  The  burden  of 
proof  M  to  tbe  ngbt  to  take  propertj  and  tA 


the  owner  of  the  right  to  condemn  land,  and 
limflaUoQ  of  the  contest  to  the  question  of 
damages  only,  do  not  Telieve  from  this  burden 
of  proof,  or  give  tbe  owner  tbe  right  to  open 
DDd  close  tbe  argument.     Id. 

SlatvU  eonMtruction.  A.  bill  published  u  a 
law  cannot  be  ahown  br  journals  of  tbe  Leg- 
tslaturc  or  bj  other  evidenre  to  be  different 
from  tbe  statute  actuall;  enacted  or  to  be  in- 
valid  for  failure  to  complj  with  formalities 
required  by  tbe  ConstituiioQ.  (Tex.)  336,  A 
ttatute  Is  not  presumed  to  have  eztraterrito- 
rial  force,  where  such  intention  would  make  it 
Toid.  (Mo.)  M9.  A  proviso  in  a  statute 
should  alnays  be  construed  with  Teference  to 
the  Immediately  preceding  part  of  the  clause 
or  wction  to  wliicb  ft  is  atUcbed.  (Hd.)  6H0. 
A  commoD  error  has  the  force  of  law  only 
where  it  is  shown  that  a  considerable  number 
of  persons  have  relied  upon  or  sought  to  fix 
their  rights  upon  it.  (Mont.)  629.  The  ex- 
Isleoce  and  effect  of  an  alleged  common  error 
are  for  tbe  court  and  sot  for  tbe  jury.  Id. 
Where  tbe  rights  of  partieB  depend  upon  tbe 
law  of  a  sister  Slate,  likca  foreign  law,  to  have 
effect  it  must  be  proved  as  a  fact.  (Mo.)  147. 
The  burden  of  proof  reals  with  the  party 
claiming  rights  under  It,  as  tbe  court,  In  the 
absence  of  proof,  may  presume  that  the  same 
law  exists  in  tbe  other  State  as  exists  here.  Id. 
Tbe  Statute  which  authorizes  a  suit  against 
tbe  Commonwealth  to  recover  "all  claims" 
does  not  include  an  action  for  damages  caused 
by  the  neglect  of  the  servant  of  the  Common- 
wealth in  tb<  performance  of  his  duties. 
(Mas8-)8W. 


state  is  prima  facie  evidence  ot  title.  (Me.) 
446.  Liberating  an  animal  captured  during 
close  time  ia  violation  of  statute  interferes  wlin 
DO  legal  ri^ht  or  title  of  the  person  illegally  hold- 
ing It  captive,  and  gives  bim  no  right  of  action. 
Id.  Following  a  moose  in  a  forest  until  It 
becomes  snow-bound  and  then  capturing  it 
during  close  time  is  a  violation  of  Rev.  Stat., 
chap.  80,  %  &,  problbitiDg  hunting,  killing  or 
destroying  a  moose  during  that  time.    Id. 

Batemtnt;  tight  of  leap.  The  creation  of  a 
puDlic  road  Ihrou^'h  private  land  fpves  tbe 
public  merely  a  rieht  of  way.  (Va.)  439. 
The  erection  of  a  telegraph  line  upon  a  high- 
way is  an  additional  servitude  for  which  ciim- 
>etisatioa  must  be  made  lo  tbe  owner  of  the 
soil.  Id.  An  easement  of  a  right  of  way  is 
not  presumed  to  be  personal,  nhere  it  can 
fairly  be  construed  to  be  appurtenant  to  some 
other  estate,  and  a  right  of  way  seroas  a  lot 
given  by  conveyance  of  another  lot  is  a  right 
appurtenant  to_  the  lot  conveyed.  (Wis.)  817. 
A  reservation  in  a  conveyance  of  a  lot  which 
bas  a  right  of  way  appurtenant,  of  such  right 
of  way  to  the  grantor,  is  ineffectual.  He  can- 
not enlarge  the  right,  or  retain  any  interest  in  i 
8L.R.A. 
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the  rigbl  of  way  as  aeparale  and  dlstint^  ttota 
the  lot  to  which  it  belongs.  Id.  Building  an- 
other railroad  on  a  portion  of  tbe  unused  right 
of  way  of  ■  company  bavins  an  easement 
only  in  the  land  creates  an  additional  servi- 
tude requiring  the  consent  of  the  owner  to  be 
first  made  and  compensation  to  be  raid.  (Tax.) 
180. 

Eighieasi  and  ttreet*.  The  right  of  Ihe  pub- 
lic upon  highways  and  streets  is  a  public  right, 
the  whole  community  having  an  equal  interest 
and  an  equal  right  to  oomplain  of  its  infringe- 
menL  (Me.)  828.  Encroachments  upon  the 
right  to  pass  alone  a  highway  may  be  prose- 
cuted in  behalf  of  tbe  public  as  a  nuisance , 
which  no  length  of  time,  unless  there  tie  a 
limit  by  statute,  will  legalize.  Id,  A  slatule 
in  relation  to  adverse  possession  of  ways  and 
streets  by  buildings  and  fences  ha*  no  applica- 
tion to  a  dam  whereby  water  is  caused  to  over- 
flow and  injure  the  same.  Id.  A  dam  so 
maintained  as  to  overflow  a  highway  and  in- 
jure it  constitutes  a  public  nuisance,  and  Ihe 


iown  may  recover  special  damages  acainst  the 
party  mainteialtig  it.  Id.  Condemnation  of 
laDd  for  a  private  way  cannot  be  authorized. 


(Ind.)  58,  The  circuit  court  has  Jurisdiction 
of  tbe  proceedings  to  establish  a  way  of  ne- 
cessity. Id.  A  grantee  of  land  across  which 
a  prior  grantee  has  a  right  of  way  takes  It  sub- 
ject lo  such  right.     Id. 

Ptank  and  toU  road  eorporation*.  Sections 
of  an  Act  providing  for  a  plank  road  from  Chi- 
cago to  the  north  line  of  Cook  County  are  in- 
valid, where  tbe  title  of  tbe  Act  mentions  only 
a  plank  road  from  Oswego  in  Kendall  County 
to  the  Indiana  line.  (III.)  858.  This  Act 
gives  no  authority  to  construct  any  part  of  the 
road  within  tbe  city,  where  it  is  completely 
silent  as  to  streets,  but  provides  for  the  use  of 
highways  under  permission  of  tbe  eounly  and 
property  owners;  and  tolls  cannot  be  exacted 
within  the  boundaries  of  the  city  under  k 
ConatiiutioQ  which  gives  the  city  excludva 
authority  over  highways  therein,  and  th« 
exclusive  right  to  assess  and  collect  taxM 
therein.  Id.  The  legalization  of  unauthorised 
acts  is  not  germane  to  the  subject  expressed  ia 
the  title  of  an  Act.  Id.  Tbe  illegality  of  cor- 
porato  acts  of  a  plank-road  company  In  ac- 
quirina  a  highway  for  ita  road,  because  of  the 
invalidity  of  the  Act  of  incorporation,  is  cured 
by  a  stalule  which  recognizes  the  corporate  ex- 
istence of  the  company  by  amending  ita  char- 
ter, and  alao  recognizes  its  right  to  substitute 
slone  or  gravel  for  plank  upon  a  road  already 
constructed.  Id.  Acompany  is  dissolved  up- 
on a  sale  of  ita  corporaW  property,  under  a 
statute  which  states  that  the  object  of  tbe  aale 
is  to  dissolve  the  company.  Id.  The  privi- 
lege of  collecting  tolls  and  maintaining  toll- 
gates,  acquired  by  a  purchaser  of  "  tbe  fran- 
chises, the  property  and  immunities"  of  a 
plank  rosd  company,  expires  upon  bis  death, 
although  he  bad  the  right  to  organize  as  a  cor- 
poiaiion,  if  he  did  not  do  so,  and  the  statute 
authorizing  tbe  sale  did  not  state  that  his  heirs 
and  assicrns  might  enjoy  such  privileges,  but 
merely  that  the  purchaser  should  enjoy  them. 
Id.  The  location  of  loU-gates  and  loll-houscs 
having  become  established,  the  discretion  as  lo 
such  location  is  exhausted,  and  ibey  cannot  l)e 
moved,  especially  after  toll  bas  been  collected 
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for  fleveral  years.  1<L  Tlie  sale  of  part  of 
planlc  road,  wllh  tbe  fraocbiM  of  using  tbe 
•Bme  and  coliectinr  loll«  [hereon,  U  lovalid, 
ivhere  r  slatule  under  nliich  [I  is  made  con- 
templated the  sole  of  the  whale  road.  Id.  A 
proviBion  that  "a  pkukroad  cooipan;  may 
collect  the  same  tolls  and  enjoy  the  lame 
privileges  granted  to  plank-road  companies  by 
tbe  Geoeral  Plank-Rcad  Law"  does  not  fi. 
tbe  rights  of  the  compaof  according  to  th 
Oeneral  Law  as  it  then  eiistB,  but  makes  them 
coincide  with  those  of  other  companies  under 
tbe  Oeneral  Law,  wbeiber  it  remains  tbe 
•ame  or  1b  afierwarde  changed.  Id.  It  is  not  ■ 
violation  of  ft  contract  with  a  plank-road  com- 
paa7  to  enact  that  no  toll-gate  can  be  kept,  or 
toll  demanded,  within  tbe  corporate  limits  of  a 
city,  where  Buch  corporation  has  accepted  the 
provisions  of  a  statute  amending  ila  charter 
-wbich  makes  the  privileges  of  the  company 
Ibe  same  aB  Ihoae  of  otber  companies  under 
tbe  General  Law.     id. 

WAaivei  and  ^enali^i.  Tbe  maintenani 
ma  elevator  on  a  public  wharf  for  handling 
n^D  thereat  is  no  new  or  additional  servitude. 
It  is  simply  a  new  method  of  iisicg  the  wharf 
for  the  very  purpose  for  whith  Tt  was  con- 
demned. (Ho.)  BOl.  A  lease  of  tlie  unpaved 
portion  of  a  public  wharf  to  an  elevator  com- 
pany is  not  in  excess  of  the  authority  of  the 
city  where  the  right  to  terminate  the  lease  on 
•ix  months'  notice  is  reserved,  and  also  tbe 
right  by  ordinance  to  prescribe  regulations 
l^veming  the  business  of  the  lessee.  Id.  A 
■bed  or  warehouse  in  connection  with  an  ele- 
vator, for  tbe  storage  and  haadling  of  grain  or 
otber  merchaDdise, la  for  a  public  use  and  at- 
tached to  It,  and  therefore  a  tease  therefor  of 
partof  a  public  wharf  is  not  void  on  the  ground 
tbst  Ibe  property  ii  to  be  used  for  private  pur- 
poses. Id.  A  wharf  is  unpsved  where  it  is  not 
Sved  in  a  manner  suitable  for  wharf  purposes. 
.  Tbe  limitation  in  the  charter  of  a  corpora- 
tion of  the  right  to  acquire  river  frontage  does 
not  apply  to  tbe  right  to  occupy  property  on 
tbe  city  wharves  by  consent  of  the  city,  under 
•  further  clause  in' the  charter.  Id.  The  right 
of  a  corporation  to  occupy  city  wharves  with 
a  warehouse  connecting  with  an  elevator  for 
any  other  purpose  than  to  store  and  handle 

Sain  cannot  be  questioned  by  the  owoer  of  the 
i  of  the  wharf  properly.    Id. 
Offlee  and  ojflcert.    Parol  evidence  may  be 
given  of  what  was  said  and  done  In  the  pres- 
ence of  the  court  acting  in  a  miDislerlal  ca- 
pacity,  as  in  approving  offlcial  bonds.     (Mo.) 


Dbcib 
office  ( 
manda 

Institut 

eluded 
mootbe 

that  yei 

title  the 

case  of ^ 

238.  Ni 
office  in 
Burreudi 
title  on  1 

eierciae, 

the  Lcgii 
govern  01 


CourU  I 
confined  i 
wherein  '. 

determini 

of  indivit      I 
latloDB.    ( 
Jurisdlctic      < 

and  irrepi 

harrassed 
cotted  by : 
of  others  ( 
with  or  w< 
to  the  pers 

adjudicBti< 
to  the  vali< 
injunction 
sociatlon  d 
be  punisliec 
less  it  woul 
and  he  bas 
Where  tbe 
Ishment  pre 
right  to  inji 


idbyGoogle 


adice  and  local  influence  tbe  circuit  court 
will  not  inquire  into  tbe  proof  of  the  aflldavit. 
If  made  by  ■  proper  person  upon  bis  own 
knowledge.  (U.  8.  C.  0.  N,  D.  Ga.l  h66.  When 


subject  nbicb  has  been  acquiesced  In  for  maaj 
years  it  wOl  not  be  departed  from  without 
Blrong  reason,     (Mass,)  644. 

Contempt  of  emirt.  Only  such  acts  and 
omissions  can  be  deemed  contempla  of  court  as 
are  epecifled  as  sucli  in  section  660  of  tbe  Civil 
Code  of  Oregon  and  in  otiicr  sections  thereof, 
and  tbey  can  be  punished  only  In  tbe  mode 
Ihercio  prescribed.  (Or.)  G8J.  An  article  pub- 
lished in  a  newspaper  ia  not  a  contempt  un- 
less il  reflecia  upon  the  conduct  of  the  court  in 
reference  to  a  pending  proceeding  and  lends  lo 
;_a :..  j_„7^ "mppde  or  embarrass""" 
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his  acts  as  nuch  officer  and  I(  cannot  be  held  to 
have  latifled  the  act  where  tlie  officer  does  not 
act  as  its  agent  but  as  an  officer  of  the  State. 
Id.  Iricanity  which  leads  tlie  person  afflicted 
with  It  to  make  indecent  exposure  of  bis  per- 
son !a  public  rendera  liim  dangerous  to  com- 
munity within  tbe  meaning  of  the  Staluta 
whicb  provides  fur  tbe  restraint  of  such  per- 
sons at  public  expense  and  tbe  reimbursement 
of  tbe  public  treasury  out  of  their  estates. 
(Ind.)  4ol.  Person  arrested  in  a  sister  Slate 
without  being  ezlradiied  is  unlawful  ly  deprived 
of  bis  libeitj  and  is  entitled  to  be  discharged 
on  habeas  corpus.     (Neb.)  398. 

Police  regulation.  Merely  slandiog  still  on  a 
sidewalk  and  refusing  to  move  at  the  command 
of  a  policeman  docs  not  make  one  guilty  of  S 
nuisance,  and  If  all  disperse  except  one,  upon 
request  of  an  officer,  tliat  one  is  not  subject  lo 
Id.     Acts  not  committed  in  the    arrest  for  obstructing  the  free   passage  of  tbe 


«  and  presence  of  tbe  court, 
less  the  facta  coustiluting  tbe  contempt  ore 
presented  by  affidavit,  cannot  be  proceeded 
agiiinst.  Id  Suspension  of  Ibe  execution  of 
a  judgment  for  contempt  in  violating  an  in- 
junction during  the  pleasure  of  tbe  court  is 
TOld.     (Iowa)  767. 

Pi^ke  and  police  paieer.  Government  has  an 
inherent  right  tn  in  pose  restraints  and  provide 
TegulBlions  in  regard  to  the  pursuits  of  life. 
(Md.jSSI,  A  town  council  which  has  power 
to  pass  all  such  ordinances  as  shall  appear 
necessary  and  requisite  for  tbe  health,  welfare, 
etc ,  of  tbe  town  has  tbe  exclusive  right  lo 
judge  what  is  "necessary  and  requisite"  lo  pre- 
serve the  health  of  the  town.  (8.  C.)854.  An 
ordinance  prohibiting  tbe  cultivation  for  agri- 
cultural purposes  of  more  than  one  eighth  of 
BD  acre  by  any  family  or  household  within  the 
corporate  limits,  except  for  flower  gardens  or 
grapes,  or  trees,  and  except  for  planting  oals, 
ire  OT  barley.is  a  valid  exercise  of  police  power. 
Id.  Police  laws  and  regulallons  are  not  un- 
constitutional, all  hough  they  prevent  I  he  enjoy- 
ment of  individual  tLi;bls  in  property  witbout 
providing  compensation  therefor.  Jd.  Ad 
ordinance  is  no!  "uuequal  and  unjust"  on  the 
ground  tbat  its  permits  the  owner  of  a  small 
parcel  of  ground  to  cultivate  a  larger  proper- 
tiop  of  bis  ground  than  the  owner  of  a  larger 
tract  can  do,  where  the  same  maximum  limit 
is  fixed  for  alt  persons.  Nor  does  an  ordinance 
violate  Ibe  con>'titutional  law  because  it  applies 
lo  one  village  of  tbe  State  only.  Id.  Pro- 
hibiting any  tut  registered  plumbers  to  engage 
in  the  busioess  is  the  ordinary  exercise  of  the 
police  power.  (Md.)  Ml.  The  general  law  of 
(be  State  does  not  authorize  conferring  tbe  de- 
gree of  M.  D.  by  literary  and  sciEQtiac  ioslitu- 
tions,  (Vt.)  113.  A  diploma  not  authorized 
by  law  does  not  authorize  llie  issue  of  a  license 
to  a  physician.  Jd.  Removal  of  a  church  will 
not  affect  that  portion  of  a  statute  prohibiting 
the  sale  of  Intoxicating  liquor  within  three 
miles  of  It,  (N,  C.)  258.  A  corporation  can- 
not be  held  liable  for  an  arrest  ordered  by  the 
superintendent  of  his  property  unless  It  is 
shown  that  be  bad  express  precedent  authority 
for  giving  tbe  order  or  tbat  It  was  ratified  by 
tbe  corporation.  (Md.)  846,  A  policeman  ap- 
pointed on  application  of  a  corporation  required 
by  law  to  pay  bis  salary  is  an  offlcer  of  the 
State  and  the  corporation  is  not  responsible  for . 
8  L.  R.  A 


(N,  C)  S29..  An  ordinance  providing 
that  a  person  may  be  arrested  witbout  warrant 
or  hearing,  twcause  be  refuses  to  "  move  on," 
and,  in  the  opinion  of  an  officer,  "unrea- 
sonably persists  in  remaioing  so  as  to  incom- 
mode others  passing,"  violates  a  constitutional 
piovision  tbat  "no  person  should  be  lalieD, 
imprisoned  .  ,  ,  orin  any  manner  deprived  of 
his  life,  lit)eTty  or  property,  but  by  the  law  of 
Iheland."  Id.  Ad  officer  must  determine  at 
his  peril  whether  sn  offense  has  t>eeu  commit- 
ted, before  making  an  arrest  witbout  a  war- 
rant. Id.  The  mere  fact  that  a  peiMn  is 
drunk  on  the  streets  will  not  authorize  bis  ar- 
rest, under  an  oriiinance  permitting  arrest  for 
being  "found  drunk  in  the  streets,  hallooing 
or  making  an  unusual  noise."  Id.  Riding  in 
a  carriage  on  Sunday  for  exercise  is  not  a  vio- 
lation of  the  Sunday  Law  in  Maine.  (Me.) 
427, 


lotrol  of  her  parents  sbe  takes  the  settle- 
ment of  her  father  and  he  is  bound  to  furnish 
her  with  support.  The  promise  of  aid  by  the 
overseer  of  the  poor  to  such  father  is  wiiboul 
consideraliou  and  unenforceable.    (Vt.)  TOS. 

Iliiwkera  and  peddlers.  Only  tbe  person  who 
itinerates  for  trading  purposes  is  a  peddler. 
He  is  one  who  goes  from  place  to  place,  exbit>- 
its  a  sample  entl  procures  orders,  which  hli 
employer  afterwanis  fills  by  delivery  of  the 
atticle.  But  though  a  peddler,  if  he  bea  non- 
resident be  is  protected  by  tbe  Federal  Con- 
stitution against  the  provisions  of  a  State  Cods 
requiring  a  license  to  peddle.  (Qa.)  373.  Can- 
vassers for  books  are  not  hawkers  or  peddlera 
within  the  meaning  of  the  Statute  which  gives 
municipal  corporations  power  to  compel  hawk- 
ers and  peddlers  to  obtain  a  license.     (111.)  328. 

LotUi-iet,  gappreanon  of.  Bonds  of  foreign 
governments  with  conditions  and  ■tlpulationi 
which  change  thcii  cbarncler  to  a  species  of 
lottery  tickets  are  within  Ibe  condemnation  of 
statutes  against  lotteries,  (Md,)  G71,  Any 
device  whereby  money  or  other  thing  Is  to  w 
paid  on  tbe  btippening  of  any  event  is  in  ths 
nature  of  a  lottery.  Id.  Tbe  fact  that  thera 
are  no  blanks  lo  be  drawn  does  not  prevent  a 
distribution  of  prizes  by  lot  or  chance  from 
being  a  lottery;  and  tbat  the  scheme  providcl 

foraref "" "  "  ' ' '  — '"■  '" 

terest,  1 


idbyGoogle 


lioa  of  s  vheet,  i*lth  b  poeaibillt;  at  getting  a 
bonus,  will  not  prevent  ila  being  condemned  aa 
ft  lottery.  Id.  Qamlng  devices  seized  by  tbe 
■hertff  on  arreat  of  their  owner  are  as  properly 
■ubiect  to  the  order  of  the  court  trying  tbe  ot- 
feoder  as  if  Itiey  had  been  seiied  by  authority 
of  a  search  warrant.  (Ind.)  488.  Property 
seized  for  violation  of  lancannolbe summarily 
destroyed  without  affording  the  owner  aa  op- 
porluaity  to  be  heard  upon  the  aubjecl  of  Ita 
value  forsomelawfulpurpose.  Jd.  An  order 
of  court  IB  necessary  lo  Justify  destruction 
gaming  epparetus  seized  by  tbe  sherifl  upon 
conviction  of  the  jjerson  offending,  when  tbe 
sheriff  shall  forthwith  causeto  be  destroyed  tbe 
apparatus  used  for  unlawful  purpom-s.  Jd. 
Selling  pools  on  a  horse  race  run  outside  of  tbe 
State  is  not  licensed  by  placing  a  tai  o: 
business  of  selling  pools  in  this  or  any  other 
State.     (Tenn.)2Bl). 

i^Nt'e  charitUt.  County  commtSBioners  are 
Dot  authorized  to  conlract  for  core  and  support 
oF  persons  in  asylums  organized  solely  for 
public  cbsiity,  fta  for  care  and  support  fur- 
nished for  an  msane  person.  (lDd.)4ttI.  The 
law  raiaea  do  implied  obligalion  on  the  part  of 

one  received  into  a  charitable  institutioolt 

thercfori  such  relief  Is  referred  lo  motivi 
charily  unless  the  charier  of  the  insiitution 
provide  otherwise.     Id. 

'..'unifipat  corporattDnt.  Taxpayers  may 
sue  out  injunction  in  behalf  of  themselves    -' 

others  to  prevent  illegal  acts  of  municipal 

thoriliea.  (8.  0.)  aal.  An  amended  city 
cbitrter  providing  that  the  city  may  borrow 
money  by  isauing  Donds  gives  authority  to  issue 
boDds  subsequent  to  tbe  dute  of  the  charter  al 
though  a  bonded  indebledness  already  existed. 
Id.  Acity  may  own  an  electric- light  plant  tor 
lighting  streets  where  it  is  given  power  to  own 
property.     Id.     Tbe  purcuafC  of  an  electric 

elant  ifl  beyond  its  implied  aulhonty  so  far  as  it 
intended  to  furnish  light  for  residences  and 
placea  of  business  of  private  Individuals.  Id. 
The  fumisbing  and  distribution  of  gas  and  elec- 
tricity forpublic  use  maybe  conferred  on  cities 
and  towns  together  with  power  to  raise  money 
by  taxation  forconstructioii  of  nee cssary  works. 
Such  power  may  be  lawfully  conferred  to  eu- 
able  cities  and  towns  to  produce  gas  aod  elec- 
tricity to  be  sold  to  their  own  citizens  for  the 
lighting  of  tbeir  private  property.  (Mass.)  488. 
A  cit^  u  estopped  to  claim  land  dedicated  to 
public  lue  where  it  has  permitted  a  person  to 
occupy  and  has  collected  city  taiea  thereon,  as 
his  property.  (Iowa)  638.  The  purchase  of 
laod  including  a  ai>rlog  will  not  juslify  divert- 
ing the  water  flowing  therefrom  from  Ita  nat- 
ural channel  to  supply  a  city  with  water.    (Fa.) 


tbat 


Munieipat  ordinance*.    It  will  be  presumed 
ordinance  wan  properly  signed  where 


tbe  ioumal  recites  that  the  signature  of  the 
speexer  was  aiHicd  in  open  session  and  no  ob- 
jection is  noted  on  the  journal.  (Mo.)  110. 
The  adjournment  of  the  bouse  of  delegates  on 
tbe  day  bills  are  presented  to  the  mayor  for  his 
approval  will  not  prevent  them  from  liecoming 
valid  ordinances  if  duly  filed  by  the  mayor  with 
his  approval  in  the  city  register's  office.  Id. 
That  the  work  of  street  paving  prescribed  by 
an  ordioanceis  covered  by  letters-patent  held 
exclusively  by  one  company  will  not  prevent  Let- 
8  L.  R.  A. 
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condUion  aX  the  time  and  bavioe  been  babit-  raot  its  exeiciw  ff  It  b  not  esKntlal  to  tbe  ac- 

ual If  traveled  forveaia  witbout  HCcident.     (W.  compliglmieiitoF  the  corporate  object.aQdIa  not 

Va.)  82.     In  the  absence  of  slatutory  or  mimic-  expressly  perDiilted  by  llie  Act.  The  law  miut 

Ipa]  regulations  to  the  contrary  a  tree  planted  determine  wbat  incidental  powen  can  lie  eser- 

by  a  private  person  on  tbe  sidewalk  is  under  cised.     Id,     Power  to  purchase,  hold  and  seJl 

control  of  the  owner  and  occupant  of  tbe  abut-  slock  in  otber  ^s  compaoiea  cannot  be  ezer- 

llng  property,  and  he  is  bound  lo  uae  reaaonable  ciaed  under  the  Qeneral  Incorporation  Act  for 

care  to  prevent  it  from  bccnming  dan^rous  to  tbe  creation  of  gas  companies.     Id,     An  alle- 

^ — !._..   __j.i :_ii_  :_jyj|,j]  jfjj.uugjig  gaiioQ   of    liabiTity   lo   pay   without  alleging 

nay  recover  for  dam-  payment  or  actual  loss  aumcientty  sbowa  dam- 
ages orising  tberefrbm,  and  tBe  occupant  of  tbe  age  to  a  corporation  for  acts  of  its  directors  in 
abutting  premises  is  chargeable  with  knowledge  issuing  promissory  notes  in  its  name  which 
Of  his  duty.  {H.  J.)  7Ua.  have  come  into  tbe  bands  of  bona  tide  pur- 
SlTcel  railway:  When  two  rival  companiea  chasersforvalue.  (fi.  Y.)SS8.  Directors  incur 
have  eacb  received  permission  to  con  struct  a  apcrsonalliability  to  the  corporation  by  voting 


railway  syBicm  in  tbe  streets  of  a  city,  the 
which  first  begins  work  has  tbe  letter  ri^ht  lo 
tbe  use  of  that  portion  of  tbe  street  nliicb. its 
tracks  will  cover  and  this  right  continuea  so 
long  as  tbe  work  is  diligi'ntly  prosecuted, 
(lod.)  G8Q.  A  municipality  mov  prescribe  the 
motive  power  to  be  used  in  propelling  street  cars, 
tnrt  wben  preacritiednootbercanbe  used.  Id. 
Astreet  railway  having  autborityto  use  a  cable 
foi  modve  power  acquires  no  right  to  tbe  ex- 
clusive use  of  tbe  street  upon  which  it  intends  lo 
nse  a  different  motive  power.  Id,  It  may,  to 
defcatlberightsn'bichitSTivalclainisonaatreet 
in  which  both  companies  have  equal  rights, 
■how  that  prior  occupation  was  not  In  conform- 
ity with  sucb  rival's  charier  power,  the  inten- 
tion being  to  use  a  motive  power  difFereut  from 
tbatpermitted  by  tbe  charter.  Id.  Agrantor 
permiasioo  with  which  to  use  a  certain  motive 
power  will  not  relate  back  lo  the  time  of  con- 
struction of  the  trackaso  as  to  cutoff  interven- 
ing rights.  Id.  A  company  having  power  to 
own  and  operate  a  street  railway  may  use  the 
tracks,  cars  and  property  purchased  from 
•uotber  company  prevlouflly  chartered  with 
like  power  although  the  latter  bad  no  power  to 
transfer  its  franchise.    Id. 

Prinate  corpoTaliom,  Officers  of  .a  corpora- 
tion who  sign  and  issue  certificates  of  its  stock 
Id  the  usual  form  thereby  represent  that  tbe 
itock  is  not  spurious  nor  invalid  because  of  their 
known  acta  or  omissions,  and  that  everything 
bas  beendonenecessaryto  make  tbe  slock  rieht- 
fullj  exempt  from  further  assessment,  end  if 
Bach  representations  are  false  they  will  be  liable 
in  damages  to  one  who  takes  them  in  good  faith 
for  value  relying  upon  the  representations. 
(Uass.)  750,  A  premature  and  void  contract 
made  by  a  corporalion  to  promote  tbe  purposes 
of  the  incorporation,  carried  out,afterit  became 
enabled  to  make  it  valid,  does  not  release  a  sub^ 
scription  for  corporate  stock.  (Conn.)  S37. 
Shares  of  slock  in  a  sporting  club  having  power 
to  own  property  cannot  lie  sold  on  execution 
where  tbe  club  is  not  compelled  to  Issue  any 
•hares  of  Block,  although  ithasdooeao.  (Mich.) 
868.  Permission  to  purchase  the  capital  slock  of 
other  corporations  will  authorize  iu  recipient  to 
purchase  shares  of  such  stock  although  a  dis- 
tinction may  exist  between  "capital  stock"  and 
"  shares  of  slock."  (111.)  487.  Tbe  provisions 
of  the  General  Incorporation  Act  enter  into  and 
form  a  part  of  the  charter  of  a  corporation. 
Id.  Merely  naming  a  power  in  tbe  atatement 
filed  with  the  secretary  of  Etat«  does  not  wai- 
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for  a  resolution,  which  tbey  have  no  power  ex- 
pressed or  implied  to  pass,  to  negotiate  its  notes, 
which  are  in  eSect  void.  Id,  One  who  fraud- 
ulently places  in  drculation  negoitable  instru- 
ments of  another  Is  guilty  of  a  tort  and  pre- 
sumptively liable  to  the  kijured  party  for  the 
face  value  thereof.     Id. 

Creatioji  qf  monopolie*.  Tbe  purpose  of  pur- 
chasing and  bolding  all  tbe  shares  oi  tbe  capital 
stock  of  companies  In  the  business  of  a  public 
character  is  not  a  lawful  purpnse  as  it  t^nds  to 
the  creation  of  a  monopoly.  (Ill.)4&7.  Though 
the  determination  of  questions  of  public  policy 
is  ordinarily  a  legislative  function,  yet  the  ju- 
diciary may  refuse  to  sustain  thai  which  is 
BKainat  the  public  policy  of  the  State.  Id. 
Toe  business  of  manufacturing  and  distributing 
illuminating  gas  is  of  a  public  character,  and 
unreasonable  restraint  upon  performance  of 
this  duty  by  companies  engaged  tber^  is  hi 
contravention  of  jublic  policy.    Id. 

Social  dvbt.  The  members  of  a  social  club 
may  reeulate  through  their  by-laws  the  causes 
for  ana  mode  of  expulsion  of  its  members. 
(Pa.)  196.  Such  by-lawa  are  not  unreasonable, 
arbitrary  or  oppressive,  nor  do  they  violate  any 
principle  of  natural  Justice.  Failure  to  dealg- 
nste  or  define  specific  acta  which  will  l>e  deem- 
ed disorderly  does  not  render  a  by-law  illegal. 
Id.  A  minor  offense  may  justify  expulsion  U 
tbe  club  acts  in  good  faith  under  poweiB  con- 
ferred byllscbarter.  Id.  On  trial  of  a  charge 
Bgalnsl  a  member  the  dub  acts  as  a  judicul 
tribunal  and  its  judgment  will  preclude  tbe  «- 
examination  of  the  case  on  its  merits  by  a  ju- 
dicial court.  Id.  A  letum  will  be  sufficient 
lo  warrant  a  denial  of  a  writ  of  mandamus 
to  reinstate  a  person  In  a  social  club  where  it 
appears  therefrom  that  the  expulsion  was  reg- 
ular and  in  good  faith,  and  the  whole  proceed- 
ing Is  atated  with  eubaianlial  accuracy.  Id. 
The  enforcement  of  tbe  provisions  of  llie  chap- 
ter and  by-laws  of  a  social  club  can  deprive  a 
member  of  no  legal  or  oonstltutional  ligfal. 
Id. 

S^naooUnt  atloeiafiont.  A.  Toung  Men's 
Christian  Associatioa  is  not  a  corporatlOB 
formed  for  purposes  of  religious  worship  so  M 
to  preclude  it  from  scquirmg  more  tliaik  ten 
acres  of  land.  The  association  contemplates 
benevolent  and  missionary  work  rather  than 
religious  worship.  (IlL)  BX.  A  corporation 
having  power  to  hold  real  estate  for  some  pur- 
poses can  be  questioned  as  to  sucb  powat  onlf 
b;  the  QUM.    Id. 


II.    CoSTBACTDAIf  ReIiATIOEIS. 


Oimtrafti  ia  general.  Whatever  b  Decesaary 
to  be  done  to  accoioplieb  work  speel&llj  con- 
tracted to  be  performed  la  parcel  of  the  con- 
tract, tbougb  not  Bpeclfied.  (Conn.)  118. 
Wliatever  may  fairly  be  implied  from  the 
terms  or  nature  of  an  iDstrumeat  in,  in  jitde- 
meut  of  law.  coDlained  in  it.  Id.  TLe  ceriifl- 
«ate  of  archlteclB  must  be  obtained  before  an 
«Ction  can  be  maintained  on  the  contract  If 
tbev  bare  not  been  guilty  of  fraud  or  collu- 
sion, (Mich.)  207.  RecoTery  upon  quantum 
meruit  cannot  be  based  on  a  contract  wbicb 
makes  sucb  cerlttlcatc  a  condition  precedent  to 
•  right  of  action.  Id.  Remedying  tbe  defects 
pointed  out  by  arcbilecis,  bul  wUbout  obtain- 
log  from  tbem  the  certlflcale,  made  a  condition 
precedent,  cannot  give  a  cause  of  actioni  their 
own  aasertion  or  tbe  opinion  of  the  jury  can- 
not be  substituted  for  tbe  decision  of  the  archi- 
tects. Jd.  Taking  po'^session  of  real  estate 
«fter  tbe  contractor  bas  left  the  premiaes  does 
not  consliluCe  an  unequivocal  acceptance  of 
tbe  work.  Id.  Issuing  five  cards  each  good 
for  twenty  crosslnga  Is  a  substnntial  compli- 
ance by  a  bridge  company  with  a  contract  to 
sell  one  bondred  tickets  for  |1.  (Ky.)  484. 
In  case  one  fails  lo  deliver  furniture  sold  foe  a 
hotel  until  long  after  tbe  appointed  time  be  Is 
liable  for  the  loss  occasioned  by  reaaoD  of  auch 
failure.    (iDd.)eG. 

Spedfie  petfintnanee.  Bpeclflc  performance 
«f  a  contract  will  not  be  decreed  nbere  tbe  in- 
JuiT  can  be  redressed  by  damages  In  an  action 
«t  kw.  (S.  O  626.  A  provision-  in  a  con- 
tract for  sale  of  real  property  that  the  title  ia 
to  be  passed  upon  l>y  purcbaser'a  conveyancer 
does  not  make  bis  decision  a  condition  prece- 
dent lo  vendor's  richt  to  enforce  tbe  contract. 
<N.  y.)  691.  A  stipulation  that  title  eball  be 
flrat-clasB  means  that  it  shall  be  marketable. 
Jd.  Absence  of  a  party  from  home  for  up- 
wards of  twenty.four  yeara  is  not  sufficiently 
strong  presumptioD  of  death  to  make  market- 
able a  title  to  real  eatate  which  depends  on  bis 
death.    Id. 

Contract*,  teUidi^  (^.  Parol  neBotiatioos  on 
Sunday  have  no  effect  on  the  validity  of  aeon- 
tract  wilblD  tbe  Statute  of  Frauds  which  Is  ac- 
tually eiecuted  in  writing  and  delivered  on  a 
•ecufar  day,  (Conn.)  667.  A  parol  promise 
to  leave  real  and  personal  property  to  a  child 
In  consideration  of  taking  thefamuyuameand 
becoming  a  member  of  tbe  family  is  void,  un- 
^er  the  Hiatute  of  FrauHs.  (til.)  414.  Be- 
coming a  member  of  a  man'sfamily  and  taking 
his  Dame  Is  not  such  part  performance  as  to 
make  It  amount  to  a  fraud  lo  refuse  perform- 
ance of  the  promise,  id.  Theenilre  contract 
If  void  as  to  real  estate  is  void  also  as  to  the 
personalty.  Id.  Exclaiive  right  to  use  a  rail- 
road platform  for  receiving  and  diBcbargini;; 
passengera  cannot  be  granted  lo  one  back 
«wner.  (Mont.)  75S.  A  contract  not  to  teach 
a  foreign  langua^  is  unreasonable  where  tbe 
Testralnt  eiienda  beyond  any  apparently  neces- 
sary protection  lo  the  other  partv.  (R.  I.)  488. 
A  contract  restraining  theexercise  of  one's  call- 
ing for  a  certain  time  Is  not  void  as  against 
public  policy  merely  because  It  extends  through- 
out the  Slate.  Id.  A  contract  giving  an  ez- 
e  L.  R.  A. 


elusive  wency  for  the  sale  of  a  brand  of  cfgan 
in  a  certain  'Territory  is  not  void  as  in  restraint 
of  trade.  (Uont)  440.  The  rule  which  pro- 
hibits the  granting  of  monopolies  applies  only 
to  such  tbinra  aa  are  of  common  right.  It  ts 
□ever  applied  to  thtnga  which  arc  monopolies 
in  their  oature;  bence  it  will  not  prevent  the 
granting  for  a  reasonable  and  fixed  period  of 
uie  exclusive  right  to  operate  a  railway  lin« 
in  certain  streets.  (Ind.)  580.  A  mere  agree- 
ment by  a  municipal  corporation  not  to  grant 
rights  and  privileges  which  vill  Impair  thoaa 
already  conferred  by  ordinance  wilt  not  pre- 
vent like  permission  to  others.  Id.  Where  a 
contract  was  entered  Into  with  a  county  clerk, 
who  has  DO  power  to  make  it,  to  print  a  de- 
linquent tai  list  for  less  than  the  statui.>ry  rate, 
tbe  full  statutory  rate  can  be  recovered, 
(Wis.)  781.  Waiver  or  estoppel  has  no  ap- 
plication lo  a  contract  made  by  an  officer 
without  authority.  Jd.  An  eiecuted  parol 
agreement  modifvlngacontract  under  seal  wlU 
be  upheld.    (N.  T.)257. 

JJnvry.  Tbe  law  of  tbe  State  In  which  a 
note  for  a  loan  is  given  governs  on  the  ques- 
tion of  usury,  although  tne  note  is  expressly 
made  payable  in  another  Slate.  (Qa.)  170.  A 
transaction  cannot  be  devested  of  the  taint  of 
usury  by  the  fact  that  the  party  subsequently 
aells  tbe  securities  taken  in  bis  own  name,  if 
be  was  In  fact  the  actual  lender.    (111.)  724. 

SuTtiyMp  arid  guaranty.  A  auiety  who 
merely  gives  his  note  to  a  co-surety  who  hsa 
paid  the  debt  acquires  no  right  of  action 
aeainst  his  principal,  at  least  where  any  cause 
of  action  against  tbe  latter  in  favor  of  the  co- 
surety was  barred.  (Cal.J  iiS.  After  a  catise 
of  action  against  tbe  pnnclpal  la  barred  a 
surety  cannot  acquire  any  right  of  actioa 
against  tbe  principal  by  payment  of  tbe  de- 
mand. Id.  A  surety  is  not  liable  on  a  bond 
signed  by  him  alone  purportinE  lo  be  signed 
by  the  principal  also,  where  bedid  not  consent 
to  its  delivery,  and  the  burden  of  proof  to  show 
bis  conseni  ts  on  tbe  obligee.  (Mass.)  486. 
Erasing  llie  name  of  a  surety  and  substituting 
another  before  approval  of  an  official  bond, 
without  knowledge  or  coosent  of  the  other 
sureties,  discharges  tbem.  (Mo.)78fi.  SignioK 
as  surety  and  leaving  the  bond  with  a  principal 
to  procure  other  signatures  for  accei>taoce  and 
approval  does  not  authorize  the  principal  lo  dis- 
charge a  person  who  might  thereafter  become  a 
party  tothe  instrument.  Id.  A  surety  who  signs 
in  ignorance  that  tbe  other  sureties  have  been 
released  by  the  erasure  of  a  name  cannot  be  held 
liable  on  the  bond.  M.  The  doctrine  of  spolia- 
tion bas  nothing  to  do  with  tbe  effect  of  erasing 
of  tbe  name  of  a  surety,  before  appaoval  of  the 
bond,  upon  the  liability  of  other  sureties.  Id. 
An  estoppel  cannot  uise  to  prevent  sureties 
from  Insisting  upon  relief  from  liability  from  the 
fact  that  tbey  permillod  the  principal  while  ig- 
norant of  the  alteration  to  perform  his  official 
duty  witboutobjcctlon.  Id.  The  withdrawal  of 
a  claim  afralnst  the  estate  of  a  principal  debtor 
does  not  alscbarge  a  guarantor  from  liability 
under  an  unconditional  guaiauty.  (CoDn.) 
657,  A  guaranty,  in  consideration  of  forbear- 
ing collection  of  nolea  for  two  yean,  of  tha 


come  due,  caoDol  be  limited  to  iatereat  before 


I  made.  Id.  A  demand  upon 
principal  is  not  a  condition  precedent  to  the 
mainlenance  of  an  action  against  the  ^uaraotor 
upon  a  gURTanty  ntiicb  is  abeolulein  its  terms. 
Jd.  A  guataniy  tbat  cattle  of  aootber  person 
vllt  fell  for  a  certain  price  and  an  aKreemeot 
by  the  Giber  person  to  pay  any  excess  above 
that  price  ii  a  gambling  eonlrac-t.  (Iowa)  275. 
A  separate  guaranty  wrltl«D  at  tbe  foot  of  tbe 
bond  of  aootber  person  is  a  separate  sealed  In- 
Btnimeut  and  tbe  signer  may  be  sue<t  as  prin- 
cipal obligor  and  tbe  action  may  be  brougbt  at 
any  time  wilbJD  ten  years  undei  the  Code. 
(N.  C.)  380. 

Mutuai  henefit  tutocialitmt.  An  agreement 
Xtj  an  association  to  pay  a  death  assessment, 
with  a  further  proTiatoD  thai  the  death  claim 
eball  be  payable  within  sixty  days,  imports  a 
promise  by  tbe  associaUon  to  make  or  cause  to 
be  made  the  necessary  assessment.  (Conn.) 
113.  Individual  members  ol  an  unincorpo- 
rated association  are  liable  for  coatracts  made 
ID  tbe  name  of  the  assoclalion  even  if  the  otiier 
party  was  ignorant  o(  their  name.  Id.  An 
action  lies  for  breach  ot  a  coattact  of  a  mutual 
beoeOt  society  to  make  an  assessment.  Tbe  mea- 
sure of  damages  for  such  breach  is  prima  facie 
tbe  sum  received  from  the  death  assessment. 
Id.  A  complaint  alleging  a  stale  of  facts 
from  vhicb  an  agreement  to  make  an  Bssess- 
ment  upon  members  of  an  insurance  organiim- 
tioD  can  be  implied,  and  claiming  damages  for 
failure  to  make  the  assessment,  is  not  msuffi- 
cient  because  it  doesnotslate  in  terms  an  agree- 
ment to  make  tbe  assessment.    Id. 

Fire  int'iranee.  A  binding  slip  in  acontiact 
of  insurance  is  a  contract  for  temporary  insur- 
ance subject  to  conditions  contained  In  the  or- 
dinary poli^.  (N.  Y.)  719.  A  notice  to  brok- 
ers is  a  good  notice  of  a  cancellation  of  insur- 
ance obtained  by  them.  Id.  Cancellation  of 
•  policy  nbich  may^  be  terminated  on  notice  is 
effected  eo  inttanti  if  no  premium  has  been 
paid.  Id.  A  man  bas  an  insurable  interest  in 
buildings  on  land  purchased  and  paid  for  by 
bim,  though  conveyed  to  bis  wife,  where  tliere 
was  an  understanding  between  bim  and  bis 
wife  tbat  she  would  convey  the  land  to  bim  at 
his  request.  (Wis.)  806.  A  contract  of  insur- 
ance on  scattered  bouses,  each  insured  for  a 
■peciSc  amount,  is  divisible.  A  transfer  of  one, 
avoiding  the  policy  as  to  it,  does  not  make  it 
■void  as  to  others.  (Wis. )  8S4.  The  death  ot  the 
insured  does  not  make  a  change  in  the  title 
Hucb  as  will  svoid  a  policy  against  loss  by  fire 
under  a  provision  against  any  change  in  tbe 
title,  use  or  occupaiion  ot  the  premises.  (Ky.) 
BOO.  Tbe  time  for  bringing  suit  on  an  insur- 
ance policy  does  not  elapse  vsilb  tbe  expiration 
of  tbe  twelve  months  after  the  Are  where  it 
also  provides  that  a  claim  on  tbe  policy  shall  be 
payable  sixty  days  afterfull  completion  of  cer- 
tain requirements  of  the  policy.  (Cal.j  48. 
Where  a  policy  provides  uat  action  for  loss 
must  be  brought  witbin  a  spectSed  lime  tbe 
limitation  runa  from  the  dale  of  tbe  fire.  (N, 
D.)  769.  A  mortgagee  to  whom  mortgagor's 
policy  Is  made  payable  may  sue  alone  where 
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no  privity  between  tbe  original  insured  andlbe 
reinsurer;  but,  where  tbe  loss  or  risk  is  ex- 
pressly assumed  by  another  company,  the  orig- 
inal insured  may  sue  upon  such  contract  a* 
bavittg  been  made  for  his  lieneflt.  Id.  Ma- 
chinery and  apparatus  used  In  manufacturing, 
being  tbe  only  property  covered  by  r  policy  ot 
insurance,  do  not  consiitule  a  mill,  or  tbe  stand- 
ing still  Ibereof  create  a  forfeiture  under  tho 
provision  in  a  policy  against  vacancy  oi  unoc- 
cupancy  or  a  mill  or  manufactory  aiaudiug  idle. 
(N.  "¥.)  TB.  Where  proofs  of  loaa  are  duly  au- 
thorized and  taken  by  tbe  adjuster  the  insured 
has  tbe  right  to  assume,  uulil  notified  to  ths 
contrary,  tbat  uo  other  or  diSerent  proof  will 
be  required.  (Kan.)  70.  In  an  application  for 
insurance,  where  correct  answers  are  given  to  a 
general  agent  respecting  incumbrances,  who 
fails  to  mention  them  in  the  written  applica- 
tion, the  company  will  not  be  relieved  from  lia- 
bility on  account  of  misrepresentations  therein, 
althougb  it  was  stipulated  that  it  should  b» 
considered  a  part  of  tbe  policy  and  a  warranty 
ot  the  truth  of  the  statcmenls.  Id.  A  gen- 
eral agent  can  modify  the  contract  ornalvo 
tbe  condition  of  a  written  policy  by  parol;  soa 
piovision  respecting  incumbiancca  may  be 
waived  DOtwilLstanding  a  printed  stipulation 
that  no  person  other  than  the  president  or  seo 
retary  sball  have  authority  to  waive  the  terms 
or  conditions.     Id. 

Life  inntranci.  Corporations  organized  un- 
der the  Revised  Statutes  of  Ohio,  which  do  not 
comply  with  the  laws  regulating  mutual  lif* 
insurance  companies,  cannot  issue  policies  for 
a  fixed  amount  to  be  paid  at  the  death  ot  ttaa 
member,  except  upon  the  assessment  plan;  and 
those  wbicb  do  comply  with  such  laws  may 
issue  endowment  policies  payable  to  member* 
during  life.  When  sucb  corporations  are  not 
permitted  to  do  business  in  other  Ststes  upoD 
substantially  the  same  basis  and  limitations, 
corporations  organized  on  the  assessment  plan 
in  other  States  are  not  enliiled  to  do  businesf 
in  this  State.  (Ohio)  129.  Tbe  business  whicti 
corporations  of  other  States  organized  under 
tbe  assessment  plan  are  pcrmitttnl  lo  do  in  lhi» 
State  does  not  include  tlie  business  of  insuring 
lives  of  their  members  for  tbe  benefit  of  otUers 
than  their  families  and  heirs,  nor  those  organ- 
ized without  other  limitation  than  that  tbe  pol- 
icy bolder  sbaU  have  an  insurable  interest  in 
the  lite  ot  the  member.  Id.  Corporations  of 
other  Stales,  organized  for  tbe  purpose  of  insur- 
ing lives  of  membere  for  the  benefit  of  oiiien 
than  their  families  and  heirs  are  not  entitled 
to  transact  business  in  this  State,  until  lUey 
procure  a  certificate  of  authority  to  do  so;  not 
can  an  agent  act  for  them  until  a  license  to  do 
BO  Is  procured  from  tbe  aupcriulcndent  of  in- 
surance, which  license  continues  in  force  uatil 
tbe  fst  day  of  April  next  after  its  dole.  Id- 
Where  a  foreign  corporation  exercises  its  fran- 
chise in  contravention  of  tbe  laws  of  this  Slsl* 
It  may  be  ousted  by  proceedings  in  gvo  oar- 
ranio.  id,  Tbe  word  "heirs"  in  a  certiflcsts 
of  life  insurance,  without  context  to  espiaia  i'. 
means  those  who  would,  under  the  Statute  of 
Distribution,  be  entitled  to  tbe  personal  e«titfc 
(Ark.)  732.  A  widow  is  not  an  beirofber  i»- 
ceased  husband  so  as  to  be  entitled  lo  share  i» 


idbyGOOgIC 


tbe  pioceed*  of  an  Insurance  poliuy  under  the 
Arkansas  Blalute.  li.  No  one  except  tbe  in- 
surer b;  a  benefit  cerllflcate  can  object  to 
brolbers  and  slsten  of  [he  petEon  Insured  tabl- 
ing the  proceeda  of  his  cerliflcate,  the  conatitu- 
tlon  limiting  tlie  rli^tat  to  take  benefits  to  mem- 
ben  ot  ibe  family  of  ibe  insured  or  tlioee  de- 
pendent on  hiUL    Jd.    A  slight  blow  on  the 
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throat  nhlle  fencing  does  not  constitute  "anj 
wound,  hurt  or  senoua  bodily  injury"  withiik 
the  meaning  of  a  question  in  an  application  for 
life  inaurance,  (N.Y,)e8.  Tbewords  "hurt* 
■nd  "wound"  mean  an  injury  lo  the  body  caua- 
InR  an  impairment  of  bealih  oretrengthorren- 
derlDE  one  more  liable  to  disease  or  leas  able  to 
leelstlt.    Jd. 


III.   COUIfBKCIAL   RELATIOSB. 


Commercial  paper.  Certainty  in  a  negotia- 
ble instrument  as  to  tbe  payor  and  payee,  ibe 
amount  to  be  paid  and  the  terms  of  payineot,  is 
essential,  and  that  certainty  must  continue  un- 
Ul  tbe  oblieation  Is  discharged.  (8.  D.)  898. 
Bhnlis  in  the  body  of  a  note  will  not  render  it 
Don-negotiBble  if  the  amount  Is  espressed  in 
ficures  at  tbe  head  of  tbe  note.  (Ind.)  865. 
The  owner  and  indorser  of  drafts  in  blank 
placed  with  the  bank  tor  collection  may  have 
the  benefit  of  a  restrictive  indorHement  placed 
thereon  by  tbe  bank  for  the  purpose  of  collec- 
tion. (Mass.)  42.  Legal  title  to  commercial 
rper  Indorsed  "For  coUeclion"  passes  only  ao 
r  eg  lo  enable  Indorsee  lo  demand,  receive  and 
sue  for  Ibe  moneys  to  be  paid;  while  the  own- 
er may  control  hia  paper  until  pnid,  and  may 
intercept  the  proceeds  in  the  bunds  of  an  Inter- 
mediate agent.  Id,  A  bank's  indorsement  di. 
recting  payment  "for  account  of  itself"  does 
not  imply  ownerabipof  tbe  paper  where  tbe  in- 
dorsemenCuf  the  bank  from  which  Its  title  was 
derived  waK  of  the  same  kind.  Id.  Where  a 
note  was  aurrcplltiously  taken  from  the  owner 
by  its  nominal  payee  and  sold,  be  may  recover 
it  from  the  purchaser  althoueb  the  latter  paid 
Talue  for  it,  without  notice  of  defect  in  tbe  title. 
(Ind. I  61.  If  an  innocent  party  has  been  de- 
frauded into  giving  notes  be  ia  not  obliged  to 
contest  Ibem  In  the  bands  of  a  stranger  unless 
on  cerlain  Information  that  be  Is  not  a  bona 
fide  bolder.  (Mich.)  476.  Knowledgeof  a  war- 
ranty, where  a  note  was  given  for  ihe  purchase 
price,  will  not  aStct  tbe  rights  of  (lie  bona  fide 
purchaser  of  tiic  note  if  be  had  no  knowledge  of 
tbe  breach  of  warranty.    (Mich.)  428. 

Commercial  a fferu^,  A  written  coutractcreat- 
ing  a  commercial  agency  for  one  year  bavins 
been  renewed  expressly  for  tbe  next  year  and 
the  agency  in  fact  continued  for  several  yeare. 
It  was  a  tacit  renewal  from  year  lo  year  and  the 
principal  could  not  by  notice,  pending  tbe  last 
year's  services,  lermina  .... 

the  expiration  of  that  yi 

exempt   itself  by 

losses  resulting  from         „  .,  . 

willful  misconduct,     (111.)    508.     An 
named  in  a  bill  of  lading  as  the  limit  of  liabil- 


-.    (Ga.)  410. 
mmon  carrier  cannot 
from  liability  for 
gross  negligence  or 


Ily  will  not  restrict  recovery  for  a  loss  due  lo 

gross  negligence.  Id.  Delay  in  traneporio- 
tioD,  caused  solely  by  a  mob,  will  not  render  tb» 
carrier  liable  for  losses  by  a  decline  in  their 
market  price  or  for  their  deterioration  in  qual- 
ity. (Tex.)  333.  Owners  of  gunpowder  con- 
signed  for  sale  on  commission  are  not  liabl» 
for  an  explosion  of  the  powder  In  the  hands 
of  the  consignee.  (N.  M.)  878.  "Shipment," 
in  a  contract  providinK  (or  marine  iDSuranc» 
by  the  buyers,  means  delivery  on  some  vessel 
and  not  a  clearance  of  the  vessel.  A  shipment 
which  does  not  constitute  a  full  cargn  is  madft 
by  placing  the  eooda  on  board  a  veatei  bound 
for  the  intended  port.  (N.  Y.)  345.  A  stalul* 
compelling  railroad  companies  to  furnistt 
double-deck  cars  for  sheep  is  void  as  an  at 
templed  regulation  of  commerce  when  applied 
to  inCeralate  shipments.     (Mo.)  549. 

Foreign  ompaniet.  Where  a  policy  of  in- 
surance la  issued  on  property  In  one  Slate  by  ft 
company  in  another  Slate,  and  it  does  not  ap- 
pear where  the  contract  was  made,  it  may  bs- 
inferred  that  Ihe  contract  was  made  in  either 
State.  (Iowa)  336.  A  aletutory  prohibilioa 
against  insurance  by  foreign  corporations  wilh- 
out  compliance  with  certain  requirements,  un- 
der a  certain  penalty,  does  not  make  a  policy 
Issued  without  such  compliance  void  as  to  the 
insured.  Id.  Evidence  that  notice  and  proofs 
of  loss  were  sent  to  a  firm  tbrougl^which  lh« 
policy  was  procured,  and  Ibat  they  forwarded 
tbe  papers  by  mail  lo  the  insurer,  is  adniissible 
as  lending  lo  show  Ihat  tbe  insurer  received 
them.  Id.  Proof  of  the  mailing  addressed  lo 
an  Insurer  and  properly  stamped,  opposed  by 
testimony  of  the  iuaurer's  ottlcers  and  clerks 
that  the  documents  were  never  received,  pre- 
sents a  question  for  the  iory  as  lo  whether  tho 
documenta  were  received  or  not.  Id.  A  spe- 
cial finding  by  a  Jury  that  they  were  received 
within  sixty  days,  the  time  limited  by  the  poli- 
cy, is  sufficiently  definite  without  staling  the- 
exact  day.  Id.  Instructions  that  notice  of 
loss  must  have  been  given  within  a  reasonable- 
time,  while  tbe  policy  requires  It  to  be  given 
"forthwith,"  are  not  prejudicial,  as  the  terma 
are  lo  nearly  aynonymous.     Id. 


lY.  Fn>nciABT  Relatioiw 


Trvil  and  tnuteet.  Honey  received  by  oni 
M  agent,  who  diea  Iwfore  paying  it  over,  al 
though   minjiled   with  bis  own.  constitutes  i 


fund  as  to  which  the  relation  of  debtor  and 
creditor  never  existed  la  not  a  debt  or  demand 
within  Ibe  Statute  relating  to  tbe  payment  of 
demands  against  decedents'  estates.  Id,  The 
beneficial  owner  of  a  claim,  a  party  to  (be  con- 
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tract  In  suit  brought  by  a  bolder  of  the  legal 
title,  la  properly  Joined  aa  defendant  when  bo 
refuses  lo  unite  with  the  plaintiff.  Id.  Whero 
there  is  but  one  cause  of  action  stated,  merely 
by  stating  that  one  of  the  defendants,  a  bene- 
ficial owner  of  the  claim,  waa  made  defendant 
for  refusing  to  unite  with  plaintiff,  and  aeektng' 
to  charge  him  with  costaand  expenses,  there  » 
no  misjoinder  of  cauaea.  Id.  A  disclaimer 
by  ■  perBoo  sued  as  trustee,  and  who  baa  never 
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actioii  BgaiDSt  talvu  que  tnaUnt  lies  ivitboui 
baving  any  tnislee  as  a  party,  where  tbere 
ie  a  vacaocy  Id  tbe  Imsieesliip.  Id.  Distribu- 
lion  of  propeily  to  IrMstees  id  trust  under  a 
will  giviug  a  life  estate  does  not  autborize  a 
person  dealing  wilh  tbe  property  to  regard 
tlie  distributee  bb  sole   bcueticiarj.      (Conn,) 


-able  witti  tbe  same  trusts  ibat  attached  origi- 
oaJly  to  tbe  fund  as  agaiust  tlioiie  knowing  it 
to  be  trust  property.  Id.  A  trustee  is  under 
obligaLioD  to  keep  properlv  safely  wbicb  it  is 
bis  auty  to  bold  in  trust  during  tbe  life  of  a 
permn.  Id.  No  aolice  of  tbe  reslgnnlion  of  a 
trustee  and  appointment  of  bis  successor  is  re- 
•quired  to  be  given  to  tbe  beirs  wbo  are  entitled 
to  the  property  abeolutel;.  Id.  One  wbo 
Jiuowingly  sells  trust  securities  for  uuautbor- 
ized  purposes,  althouzb  be  makes  tbe  sale 
simply  as  aeent,  is  liable  for  breacb  of  tbe  trust. 
I±  Knowledge  tbat  properly  is  held  in  trust 
puts  one  dealing  in  il  as  agent  upon  inquiry 
and  charges  bjm  witb  all  knowledge  tbatiu- 
quiry  would  biing.  Id.  Brokers  wbo  sell 
slock  wbich  tbey  anow  belongs  In  tbe  trust 
fund,  its  proceeds  to  be  used  in  stock  spec- 
ulutioQS,  are  liable  to  account  to  tbe  oilier 
^etiiiit  QTiS  Iruttent  for  tbeir  share  of  tbe 
proceeds.  Id.  Tbe  bar  of  tbe  Statute  of 
LimiialionB  against  eatvii  que  truttent  is  not 
saved  by  tbe  pendency  of  a  suit  until  witbin 
one  year  preceding  against  tbe  woman  and  her 
busliand  and  a  person  as  trustee  wbo  was  do 
loneer  sucb,  on  the  dismissal  of  tbe  suit  for 
failure  U>  make  the  children,  remaindermen, 
parties  to  the  proceeding.  (TeoD.)  480.  A 
suit  to  charge  payment  of  an  equitable  claim 
upon  a  trust  estate  is  subject  to  the  Statute  of 
LtmilatioDB.  Id.  A  remedy  at  law  ou  tlie 
bond  of  a  truBtee  having  proved  inadequate  by 
reason  of  insolvency  of  the  sureties,  a  remedy  in 
ejnuitj^  to  reach  properly  not  subject  to  execu- 
tion ia  barred  when  the  bond  and  also  the 
ijecree  thereon  are  barred.  Id.  Express  con- 
tinuing trusts  are  excepted  from  tbe  operation 
of  the  Statute  of  Limitations,  while  Implied 
trusts  are  subject  thereto.  (Conn.)  0*7.  Leav- 
ing corporate  stock  in  possession  and  name  of 
the  seller  creates  an  implied  trust  In  the  seller 
wbich  is  enforceable  at  law  and  subject  to  the 
Statute  of  Limitations.  Id.  There  is  no  legal 
presumption  of  the  death  of  a  person  who  has 
not  been  heard  from  until  after  the  expiration 
«[  teveo  years.    Id. 

Innkfepertand  gueiU.  Quests,  travelers  and 
others  entering  a  hotel  with  the  bona  Me  in- 
dent of  becoming  guests  cannot  be  prevented 
from  entering  tbe  hotel  or  tie  put  out  by  force 
after  enlraoce  without  a  caut  if  tbey  are  able 
4o  pay  the  charges  and  lender  the  money  nec- 
essary for  thai  purpose.  (N.  C.)  518.  Where 
objectionable  persons  enter  for  their  pleasure 
or  profit,  they  are  there  merely  under  implied 
license  which  may  be  revoked  at  any  time, 
and  those  violating  reusonsbie  reguiations  may 
be  expelled.  Id.  The  innkeeper  has  a  ri^ht 
to  msike  regulations  for  the  conduct  of  bis  inn, 
and  may  request  one  notaguest  todepart.end 
6UR.A. 


in  "drumming  for  bis  employer  after  notica 
to  desist,  he  may  be  expelled.  Id.  The  inn- 
keeper may  establish  a  livery  stable  or  may  con- 
tract with  a  livery  stable  keeper  lo  secure  the 
patronage  of  his  hotel  for  a  percentage  o( 
tbe  proceeds  aod  expel  others  who  seek  to  in- 
terfere with  the  business.  Id.  Tbe  responsi- 
bility of  an  innkeeper  for  goods  and  moneya  of 
his  guest  extends  to  uioneyB  sloleu  by  a  serv- 
ant or  companion  of  Che  guest.  (Pa.)  97, 
Intoxication  of  a  guest  at  an  inn  is  no  excuse 
for  his  negliirence  which  contributes  to  theloai 
of  his  property  by  theft.  Id.  Whether  a 
guest  should  be  treated  as  having  niilice  of 
tbe  existence  of  a  safe  is  a  qupslion  for  the  Jury, 
where  be  frequently  stopped  at  the  inn  and 
there  is  evidence  that  on  some  visits  liis  atten- 
tion had  been  called  to  the  safe  by  tbe  land- 
lord. Id.  Wiielber  carrying  monc^  to  his 
room  instead  of  placing  io  tbe  safe  is  negli- 
gence on  tbe  part  of  tbe  guest  is  a  question  tor 
the  jury.     Id. 

Banking.  A  bank  receiving  commercial 
paper  for  collection  cannot  dispute  the  li^bt  of 
tbe  owner  lo  stop  payment  although  it  lias 
made  credits  or  advances  on  account  of  the 
paper,  if  the  samewere  made  before  collection; 
nor  can  such  advances  l>e  recovered  as  money 
paid  for  the  owner's  use.    (Mass.)  42. 

Foreign  iteeit>tr.  The  right  of  a  foreign  re- 
ceiver to  wind  up  an  insolvent  purtncrsLip  will 
not  be  recognized  as  against  the  claims  of  non- 
resident creditora  who  have  atuched  such 
moneys  under  domestic  laws  before  sucb  re- 
ceiver obtained  actual  possession  of  tbe  money 
or  an  enforceable  lien  thereon  even  under  a 
general  assignment.     (Ind.)  63. 

Partnerthip.  The  renewal  of  a  limited  part- 
nership operates  merely  as  an  eitention  of  the 
partnership  and  in  practical  effect  is  the  same 
OS  if  such  lime  had  been  embraced  within  the 


ed  partnerHhip  without  fault  of  Lbe  special  part- 
ner does  notprevenl  renewal  of  tbe  patmersbip, 
and  a  false  statement  in  tbe  certificate  of  re- 
newal does  not  render  him  liable  as  a  general 
partner  to  one  not  induced  Ihereb;^  lo  ffi>e 
creditlo  tbe  firm.  Id.  A  partnership  is  creat- 
ed by  an  agreement  under  wbich  one  person 
advances  money  for  investment  on  joint  ac- 
count. (Conn.)  657.  A  person  is  liable  as  a 
partner  on  a  note  given  in  the  name  of  another 
as  part  of  the  purchsse  price  of  land  although 
he  authorized  tbeotheroniylo  procure  options, 
where  he  afterwards  accepted  the  beneflls  of 
the  purchase  and  continued  to  furnish  money 
to  effectuate  the  common  object.  Id.  Prima 
facie  liability  of  partners  may  be  rebutted  bv 
evidence  thatcr«iit  was  given  to  the  iodirid- 
ufli  partner  alone.  Id,  An  election  to  givj 
exclusive  credit  to  one  partner  is  establishpd 
only  by  full  knowledge  of  the  relation  of  Iha 
parties  between  whom  the  choice  is  to  be  madt. 
Id.  A  partnership  formed  tor  executing  the 
street  contract  and  to  borrow  money  ana  ex- 
ecute notes  therefor  has  no  implied  autboritf 
except  in  case  of  actual  necessity  or  usage  for 
tbe  exercise  of  sucb  power.    (Md.)  ST7. 
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T.  DOMESTIO  Rblatiohb. 


Biuband  and  wife.  A.  m&Tiihge  decUied 
Yold  by  tbe  Code  bv  reason  of  tbe  minority  of 
Ibe  busband  may  neveribeless  be  tatifled  and 

coDflrmed  by  coniiouiog  tbe  relation  after 
coming  of  legal  age,  (Qa.)  SG2.  A  convey- 
ance oa  the  eve  of  marriBge,  to  be  In  equity  a 
fraud  upon  the  intended  wife,  must  be  made 
without  her  consetit  or  knowledge.  (Ey.)  95. 
"Where  without  her  knowledge  be  gives  all  or 
the  greater  portion  of  his  property  to  bin  chil- 
dren by  a  former  marriDge,  it  is  a  fraud  on  the 
wife's  natural  rights.  Id.  A  deed  to  a  wotnan 
and  her  husband,  and  "the  survivor  of  them, 
in  big  or  lier  own  right,"  gives  each  a  life  es- 
tnte,  with  a  fee  to  (be  survivor.  (111.)  655. 
The  fact  that  land  was  purchased  with  puosioo 
money  and  conveyed  to  the  wife  does  not  ei 
«inpl  it  fiom  liability  for  tbe  husband's  debts. 
<Ky.)  552.  The  wife's  convejauce  of  her  sepa- 
rate real  estate  directly  to  her  husband  is  void, 
unless  tlie  tranBnction  can  >)e  sustuiued  upon 
tbe  principles  of  equity.  (Ind.)  705.  Where 
a  wire  eiCLutea  articles  of  scparatJoQ  from  her 
husband  under  menace,  she  is  entitled  to  rescind 
and  set  the  same  aside.  iS.  D.)  5C2.  A  wife 
may  by  tbe  misconduct  of  ber  husband  be  Jusii- 
lied  in  living  sepatalefrom  him,  and  may  main- 
tain an  independent  action  against  him  for  bei 
suppori,  witliout  re^rd  to  the  question  of  di- 
vorce, and  it  she  is  destitute  an  allowance  for 
attorney's  feea  may  be  made  as  for  necessaries 
iu  the  action.  Id.  Enticing  a  liueband  away 
from  bis  wife  and  depriving  her  of  his  society 


wife  toward  each  other,  as  to  nou-sccess,  may 
be  sdniilted  on  the  question  of  1ej;itimacy  of  a 
child.  (Ky.)  102.  The  presumption  of  legit- 
imacy from  birth  in  wedlock  may  be  over- 
come by  clpar  proof  to  the  coutrury,  as  that 
either  was  incompetent  to  have  sexual  inter- 
course. Id.  Tlie  mother  is  a  competent  wit- 
nesa  on  the  question  of  the  legitimacy  of  her 
child.     Id. 

Adultery  t>f  wife,  A  woman  who,  during 
abandonment  of  her  husband,  admits  men  to 
lier  periodleally,  is  living  iu  adultery  within 
tbe  meaning  of  the  Kentucky  Statutes.  (Ky.) 
102. 

MghU  <if  narritdKomen.  Tbe  statutory  de- 
fense which  makes  suretyship  an  exception  to 
Mm  general  power  conferred  on  married  wo- 


men to  coDlracf  must  be  affirmatively  provea 
in  a  suit  on  a  promissory  note  which  bean 
on  ita  face  evidence  of  coverture  or  surety- 
ship.  (Ind.)  406.  Conveyance  to  a  third  per- 
son of  land  purchased  by  a  married  woman 
according  to  ber  direction  does  not  violate  any 
right  of  the  husband.  (IIL)Qll.  A  mortgage 
on  the  separate  cstote  of  a  married  woman  to 
secure  a  loan  to  ber  husband  may  be  upheld  to 
the  extent  that  the  proceeds  are  invested  in 
property  purchased  for  her  in  her  name.  (Ind.) 
795.  Her  remote  granteea  cannot  set  up  tbs 
plea  of  coverture  against  such  mortgage  unlem 
entitled  to  do  so  in  equity  and  good  conscience, 
or  (liroiigh  mutual  iotention  or  agreement.  Id. 
The  proviso  in  the  Code  making  tbe  wife  liabl* 
for  debts  in  her  separate  business,  and  author- 
izing suits  against  her,  does  not  extend  lo  an 
action  for  Injury  to  ber  person.  (Ud.)  680.  A 
married  woman  is  not  estopped  by  covenauta 
of  warranty  in  a  deed  in  which  she  joined 
with  ber  husband,  although  she  Is  given  by 
statute  power  to  contract  as  if  unmarrleil 
Such  esloppel  will  not  prevent  her  from  rely- 
ing upon  a  cille  so  acquired  to  enable  her  to 
redeem  from  foreclosure  sale.    (111.)  724 

Dower  right.  The  inchoate  right  of  thewifa 
lo  dower  has  a  present  value  as  property,  and 
when  she  Incumbers  it  by  Joining  in  a  mort- 
gage of  her  husband's  land  to  secure  bis  debt, 
^G  becomes  his  surety.  {N.  C.)  44S.  Where 
a  wife  joins  her  husband  in  a  mortgage  of  bis 
properly  to  secure  his  debt,  and  be  afterwards 
executes  a  second  mortgage  including  the  same 
and  other  property,  the  fund  arising  upon  the 
sale  of  tbe  personal  property  should  be  paid 
upon  the  debt  secured  by  the  first  mortgage  in 
exoneration  of  the  wife's  inchoate  dower  inter- 
est. Id.  A  widow's  homestead  right  prevent* 
the  seisin  of  an  heir  and  therefore  excludes  the 
doner  right  of  bis  widow  during  continuance 
of  the  homestead  right.  (Wis.)  B14.  A  con- 
veyance just  before  marriage  in  fraud  of  tbe 


of  a  grantor  to  Inform  his  Intended  wife  of  a 
conveyanre  made  by  him  just  before  marriage 
ia  not  stifflclent  to  make  it  fraudulent  as  to 
ber.  Id.  A  conveyance  to  his  mother,  to 
whom  be  was  largely  indebted,  to  cariT  out 


VI.  Pbopebtt  Rioktb  aiiq  Rbmedies. 


Title  lo  lafid.  A  title  to  land  is  not  market- 
able if  one  link  in  the  chain  consists  of  a  deed 
tbe  execution  and  delivery  of  which  can  be  es- 
tablished only  by  parol  evidence.  (N.T.)  630. 
Tbe  lillc  of  otie  in  pos.'^asion  of  real  estate  un- 
der a  valid  unrecorded  deed  must  prevail  over 
that  of  a  subsequent  mortgagee  from  the  same 
grantor.  (H.  T.)  211.  'The  rule  that  actual 
posscssiou  of  real  estate  is  sufficient  notice  to  a 
mortgagee  and  lo  all  the  world  of  sny  right 
which  the  person  in  possession  is  able  to  establish 
Is  not  changed  by  the  fact  that  tbe  property  Is 
occupied  bv  numerous  tenants,  id.  Persons 
in  paridMteto  are  without  remedy  agstnst  each 
ether.    (HI.)  SU.    A  deed  ^ven  lo  defraud 
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creditors  will  not  support  an  actton  of  eject- 
ment against   the  grantor.     Id.     A  common 

source  of  title  will  not  prevent  a  subsequent 
grantee  in  possession  of  property  from  claim- 
ing adversely  to  a  prior  one,  w£ere,  although 
be  claims  under  a  deed  from  tbe  same  pen>ou, 
each  insists  that  the  deed  of  tbe  other  ia  in- 
valid and  passes  no  title.    (Iowa)  683. 

Riparian  a.xd  littoral  riglitt.  A  non-nsvig- 
able  Inland  lake  is  tbe  subject  of  private  own- 
erablp,  and  where  so  own«l  neither  tbe  public 
nor  the  adjacent  owner  whose  title  extends  to 
tbe  margin  hsa  a  right  lo  boat  upon  or  lake 
fish  from  its  waters.  (Ohio)  578.  Sucb  ripa- 
rian proprietor,  bowever,  t«  entitled  to  the  use 


rouuils  HDd  UDderiies  eucb  a  lake,  nbose  lengtb 
1b  greater  ihan  its  breadib,  coaveya  a  parcel 
that  borders  on  the  lake,  tlie  illle  of  Ibe 
purcbascr  extenda  to  the  center.  Id.  But  if 
the  call  in  the  descriptioo  be  to  and  tbeace 
along  the  margin  ol  the  lulu  Ibe  title  of  the 
purchaser  will  extend  to  low-water  mark  odIj, 
or  if  tbe  description  be  bj  melea  and  bounifa, 
no  rpference  being  made  >o  tbe  lake,  tben  only 
the  land  included  within  tbe  lines  as  filed  by 
the  terms  used  in  the  deed  will  p  ss.  Id.  A 
drain  made  by  adjoining  proprietors  across 
their  land  to  conduct  waters  drained  bj  a 
•waie  cannot  be  stopped  up  or  its  course 
changed  by  the  lower  proprietor  witbout  c 


y  all  par- 


__Jt  after  ft  baa  been  acquiesced  in  by  a     , 
Uea.    (Iowa)  277.    Tbe  assent  of  the  lower 
proprietor  to  the  construction  of  a  ditch  on  bis 
und  loconnectwithanotberon  landot  an  upper 

Eroprietor  is  in  tbe  nature  of  a  license  whicb, 
STlng  been  accepted  and  acted  on,  cannot  be 
a^  aside  or  disregarded.  Id.  Title  to  lands 
covered  by  navigable  rivers  Is  in  the  State, 
whether  uie  tide  ebbs  and  flows  in  thera 
or  not;  hence  tb^  holder  of  tbe  patent  for  land 
bordering  on  such  river  cannot  recover  dam- 
ages for  the  removal  of  gravel  from  its  bed. 
(Ark.)  &fi9.  Tbe  dividing  line  between  pro- 
prietors of  such  lands  and  tiie  Stale  is  tbe  bigb- 
water  mark.  Jd,  A  gravel  ttar  covered  by  the 
ordinary  stale  of  bigh  water, wben  steamers  pass 
over  it  safely,  but  which  is  bare  at  low  water 
and  not  covered  by  soil,  is  Ibe  property  of  tbe 
State.  Id.  The  State  holds  title  to  the  soil 
in  navigable  waters  to  low-water  mark  in  trust 
for  tbe  people  and  chiefly  for  protection  of  the 
right  of  navigation.  (Minn.)  89.  Riparian 
owners  may  fill  in  and  improve  land  under 
shallow  water  in  front  of  their  land  to  the  line 
of  navigability.  These  righla  pertain  to  the 
uae  and  occupancy  of  tbe  soil  below  low-water 
mark.  Id.  The  establisbraent  of  a  dock  or 
barbor  line  under  leeialative  aulborily  gives  to 
tbe  owners  of  the  upland  tbe  privilege  of  fill- 
ing in  and  building  out  lo  such  Tina  Id. 
Where  it  la  doubtful  from  the  terms  of  the 
grant  whether  tbe  mill  or  machinery  for  fur- 
□ishinK  water  indicates  its  quantity  and  meas- 
ures the  extent  of  power  conveyed,  or  is  re- 
ferred h>  as  a  limit  of  the  use  ol  the  mill  or 
machinery,  the  former  construction  will  be 
faTored.  (Me.)  448.  A  grant  of  a  certain 
water  privilege  for  tbe  purpose  of  propelling  a 
factory  will  he  construed  to  measure  tbe  quan- 
tity 01  water  and  will  not  limit  tbe  tise  to  ma- 
chinery in  tbe  main  buiidinE  If  some  of  it  isin 
an  annex  and  tequirea  no  additional  power  lo 
propel  it.  Jd.  Where  tbereis  no  limitation  in 
(be  grant,  parties  can  run  their  factory  as 
many  hours  a  day  as  tbey  deem  proper.  Id. 
Ownera  of  uplands  bordering  upon  a  bay  after 
eetablisbment  of  the  dock  lines  may  not  only 
occupy  and  Improve  tbe  same  in  connection 
with  the  dry  land,  but  may  stipulate  in  deeds 
lo  their  grantee  and  obligate  each  and  all  to 
use  and  improve  tbeir  land  in  conformity  with 
the  general  plan  within  the  dock  line,  and  a 
court  of  equity  will  not,  bi  favor  of  a  grantee 
of  tbe  upland,  set  aside  prior  deeds  of  altes  in 
■iibmergcd  land.     (Hinn.)  89. 

Conuyaneet,  A  deed-poll,  when  accepted 
e  L.  K  A. 


.  SB  tbe  grantor  is.  (IndO  Wl. 
Its  acceptance  by  ^niee  gives  it  the  effect  of 
a  wiitten  contract  in  respect  to  tbe  obligatiou 
assumed  by  him,  and  it.wiil  be  so  regarded  in 
determining  the  bar  of  the  Statute  of  Liniita>' 
Uons.     Id. 

Vtndor't  Um.  The  right  lo  enforce  a  vend- 
or's lieo  is  not  a  right  Id  rescind  the  contract, 
but  to  detoin  tbe  gCK>ds  until  the  lime  for  pay- 
ment and  to  sell  and  apply  tbeir  proceeds  to 
liquidation  of  the  iodebtedness.  (Uo.)  147. 
It  is  an  additional  security  for  payment,  and  is 
not  waived  by  resorlins  lo  any  other  security 
not  itself  a  waiver  ol  tbe  lien.  I±  Where 
facts  are  numerous,  whether  there  has  beeo 
such  a  delivery  as  devests  tbe  vendor's  lien  isa 
question  for  tbe  jury.  Id.  Inferences  of  fact 
fairly  within  the  acope  of  the  evidence  are  not 
reviewable  on  appeal.  Id.  As  between  vend' 
or  and  vendee.  Ibe  lien  ia  not  devested  by  any 
species  of  constructive  delivery  so  long  as  the 
vendor  retJ.ins  ibe  actual  custody  of  the  goods, 
either  by  binwelf  or  bis  agent.  Id.  n'hea 
the  goods  at  tbe  time  the  coDir.ict  of  sate  is 
made,  though  in  Ihe  legal  custody  sod  control, 
are  not  in  tbe  actual  posscasion,  of  tbe  vendee, 
but  are  so  situated  that  be  cannot  obiHiii  actual 
possession  until  a  spcriflc  act  ia  done  by  the 
vendor,  if  the  vendee  beeomes  insolvent  b^Fors 
this  act  has  been  done,  and  the  actual  posee*- 
slou  of  tbe  goods  has  not  been  changed,  the 
vendor  may  detain  the  goods  aa  security  far 
tbepaymentof  the  contract  price.  Id.  When 
the  contract  stipulated  for  tbe  doing  of  ccrluin 
things  by  the  vendor  before  delivery  should  be 
complete,  presumptively  there  has  been  no 
actual  delivery  until  Ihe'last'of  them  has  been 
performed.  Id.  Tbe  lien  of  Ibe  vendor  is  not 
destroyed  by  invoicing  the  goods  to  tbe  pur- 
cbascr,  or  by  marking  the  packages  with  ths 
purchaser's  name,  or  by  agreement  that  tba 
goods  aball  remain  with  the  vendor  suliject  to 
storage,  to  be  paid  by  vendee.  Id.  Tbe  hen 
for  distilled  spirits  is  not  destroyed  by  putliug 
tbcm  in  a  government  warehouse.  Jd,  1'be 
lien  is  not  self-executing,  and  if  not  asserted  in 
time  It  U  lost     Jd. 

MecMnie't  lien.  The  general  phrase  in  tba 
Act,  "any  other  slructure." — following,  as  it 
does,  a  specific  enumeration  of  works  declared 
\a  be  subject  lo  a  lien  for  labor  and  materlsls 
furnished  for  their  construction,  sucb  as  ■ 
"building,"  "ditch,"  "flurae"and  "tunnel," 
— inrludes  a  railway.  (Or.)  700.  A  person 
entitled  lo  a  lien  on  a  railway  for  materislf 
furnished  for  its  construction  may  la  bis  notice 
of  lien  confine  bis  claim  to  that  portion  or  sec- 
tion of  tbe  road  in  the  construction  of  whicb 
his  material  was  used.  Id.  Qiant  powder 
furnished  by  the  manufacturer  to  a  contraclor 
is  "material"  within  tbe  Lien  Law,  for  the 
value  of  which  he  is  entitled  to  a  lien.    Id. 

l,eateMd  utate.  Each  room  In  a  buildlDC 
occupied  by  a  separate  tenant  ia  a  house,  and 
a  removal  of  property  of  a  tenant,  with  the 
landlord's  consent,  from  one  room  to  sDOtber, 
taken  under  a  new  contract,  defeats  the  IsdcI- 
lord's  lien.  (N.  M.)  681.  A  mere  general 
creditor,  although  made  party  defendant  Id  a 
suit  to  foreclose  a  chattel  mongngc  and  to 
determine  the  existence  of  a  lien  craimed  by 


Saj^e.  Jd.  ■  WLere  a  lease  tor  years  con- 
tains the  clause  of  forreiture  for  lirench  of  ils 
covcnanl,  but  do  clause  of  re  enlr;  for  «ucl) 
forfeimre,  demand  and  re-entry  is  not  the  only 
Tno<lp  by  which  llie  landlord  may  enforce  the 
forftUure.  (W.  Va.j  759.  Tbe  execution  of 
a  second  lease  is  a  suSlcienC  declaration  of  for- 
feltiiTe  without  demand  and  r&«ntry.  and  the 
second  lesaee  may  maintain  a  lawful  detalaer 
af^nat  the  first  lessee  in  possession.  Id.  Qotnf 
into  possession  under  a  parol  lease,  void  be- 
cause for  longer  than  one  year,  does  not  create 
a  yearly  tenancy,  although  payment  of  an 
aliquot  part  of  Ihe  annual  rent  is  tbe  evidence 
of  such  tenancy.  A  mere  tenanc?  at  will 
would  be  thereby  created.    (K.  Y,)  221, 

Mortgaga  tttatet.  The  legal  or  equitable 
eCTect  of  a  mortgage  and  its  coDtenta  are  un- 
affected by  Btatulee  regulating  a  mode  of  ngn- 
lug,  sealing  and  aciinowledging  them.  'Hie 
riclits  of  parties  are  determined  by  the  general 
rules  of  law  and  equity.    (Ohio)  614.    A  mort- 

Sigor  who  while  in  possession  verbally  leased 
e  premises  canoot  recover  from  the  lessee  for 
nse  of  tbe  premises  preceding  Ihe  mortgagee's 
•Diryand  the  lessee's  at loromeot  to  him,  where 
tbe  mortgagee  before  expiration  of  (he  current 
ouarter  entered  and  took  possession  for  rondi 
tions  broken,  and  the  tenant  agreed  io  and  at 
the  expiration  of  the  quarter  actually  paid  him 
tlie  rent  for  tbe  whole  quarter.  (Me.)  566.  It 
is  not  Qeoessary  in  all  cases  lo  clothe  the  cred- 
itor with  thB  leeal  title;  if  tbe  intent  Io  pledge 
as  a  security  clearly  appears  and  tbe  lustru- 
ment  ia  duly  executed  and  recorded,  it  Is  suffl- 
cieat  (Ohio)  614.  A  mortgage  to  a  partner- 
ship  Inita  firm  name,  duly  executed  and 
recorded,  is  a  valid  lien  upon  tbe  properly  as  a 
security  for  indebtedness  to  iL  id.  A.  gran- 
ice  who  asEumei  payment,  as  pen  of  the  pur- 
chase price,  of  a  mortijage  on  tbe  land jriven  by 
his  jnaulor,  thereby  undertakes  to  discharge 
tbe  nen  and  uot  simply  to  cancel  tbe  mortgage 
debt,  and  bis  failure  lo  do  so  will  render  him 
liable  for  at  least  nominal  damages.  (Mass.) 
31S.  If  several  mortgages  are  assumed  and 
the  properly  ia  sold  for  tbe  payment  of  tbe 
flrat  one  d>ie,  the  grantee  wiU  be  liable  in 
damages  to  bis  grantor  for  the  loss  of  security 
of  tbe  iuiter  up  to  tbe  amount  of  debt  secured 
by  them,  tbouirb  they  are  not  yet  due.  Id. 
Sel-ofF  cannot~be  allowed  in  an  action  tore- 
cover  unliquidated  damages  for  breach  of 


le  kind  as  that 
recover.  Id. 
s  interested  in 
pays  the  mort- 
^-   '-   sntitled 


'tof  a  claim  which  is  01  tbe 
which  tbe  action  ia  brought  1 
Where  two  or  more  persona  a 
mortgaged  property,  and  one 
gage  for  bis  own  protectiou, 
•imply  to  succeed  (o  the  lien  of  tbe  mortgage 
to  the  extent  of  bis  claim  for  indemnity  by 
way  of  subrogation.  (R.  I.)  653.  One  who 
pays  a  mortgage  is  not  entitled  to  an  assign- 
ment thereof  on  tbe  ground  that  it  covers  other 
property  than  his  own,  where  the  divided 
ownerabip  and  complication  have  arisen  after 
tbe  mortgage  was  given.  Id.  Tbe  title  of  a 
bona  fide  purchaser  for  value  without  notice  at 
a  toortgage  sale  is  not  affected  by  the  fact  that 
a  tender  was  prevented  by  refusing  lo  accept 
payment  except  on  conditions.  2d.  A  sale 
Older  a  power  in  a  mortgage  will  not  be  en- 
Joined  or  set  aside  where  the  mortgagee  is  act- 
8L.B.A. 
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Hicrifldng  Iheir  own  private  funds  thej  are  enti- 
tled to  bare  tbe  wbole  estate  and  not  merely 
tbf  ir  sbarea  oC  It  bear  tbe  burden.  Id.  "Where 
decedent's  aisele  are  not  lufficient  to  pa;  cred- 
itors in  fuU  a  dividend  In  favor  of  a  mortj^ge 
creditor  can  be  computed  onl;  on  tbe  balance 
of  tbe  mortfraee  debt,  wbere  be  accepted  tbe 
proceeds  on  aafe  of  tbe  premisM  to  par  debts 
as  part  payment  of  bla  claim,  (B,  C.)  87S. 
iDfnnt  beirs  are  Dot  liable  to  a  contiibotion  at 
law  fot  the  amount  of  liability  voluntarily  in- 
cuTTCd  by  otber  beira  in  saving  tbe  estate  from 
inaolvency.  (Conn.)  119.  A  case  will  not  be 
remanded  for  a  more  specific  finding  of  facts 
where  tbe  facts  necessary  are  stated  in  effect, 
■nd  have  been  assumed  by  both  parties,  and 
tbe  case  beard  on  its  merits  without  objection. 
Id.  The  superior  court  baa  Jurisdiction  of  a 
suit  to  compel  an  Intestate's  estate,  which  has 
been  saved  from  insolvency  by  the  voluntary 
act  of  all  the  heirs  ol  Ugal  age,  to  refund  tbe 
expense  Incurred  tbeceby  before  distribulioa. 
Id. 

Tranffer  by  irffl.  The  words  "in  the  prea- 
eoce  of  testator"  in  tbe  Statute  relating  to  wills 
do  not  mean  that  testator  and  the  wttaesses 
must  be  in  the  same  room  or  in  actuat  sight  or 
inspection  of  tbe  signing.  (Mich.)  822.  That 
"--  ■'—■-■-■X  could  not  see  tbe  witnesses  write 


theii 


irthe 


le  done  at  a  table  in  en  adjoining  room  will 
not  invalidate  tbe  execution  of  tbe  will.  Id. 
Where  a  word  erased  from  a  will  Is  not  so 
obliterated  as  to  be  Illegible  the  interlineation 
and  erasure  are  not  a  revocslion  but  an  altera- 
tion, and  if  as  altered  tbe  instrument  is  not 
executed  ns  required  by  statute  the  will  re- 
mains intact  as  before.  (N.  H.)  383.  The 
presumption  in  favor  of  the  revocation  of  the 
will  by  canceling  is  repelled  when  the  caacel- 
lallon  is  made  with  a  view  to  a  new  disposition 
of  the  property  which  fails  to  be  carried  into 
effecl.  In  such  case  the  will  will  stand  as  orig- 
inally framed.  Id.  An  adjudication  that  a 
Grson  was  not  Id  such  mental  condition  as  to 
incapable  of  taking  care  of  himself,  by  tbe 
denial  of  an  application  to  appoint  a  gunrdtan 
for  him.  does  not  estop  the  applicant  from 
claiming  that  such  person  is  incompetent  to 
make  a  will.  (Vt.)  707.  A  verbal  will  re- 
duced to  writing  and  subscribed  bv  two  wit- 
nesses, of  whom  one  is  lefiatee  and  the  other  is 
bis  wife,  is  invalid,  the  hushaod  not  being  a 
competent  witness.  (Ohio)  89.  The  two  wit- 
nesses to  a  verbal  will  must  be  dislnterenled  at 
the  time  of  tbeii  attestation  and  their  disquali- 
fication cannot  be  removed  by  subsequent  re- 
DunciaiioD.  Id.  The  Statute  as  to  tbe  effect 
of  a  witness  being  a  devisee  or  legatee  is  not 
applicable  to  verbal  wills.  Id.  Meaning  of 
words  in  a  will  is  to  be  arrived  at  by  consider- 
ing them  not  only  in  their  retation  to  tbe  clause 
immediately  in  question  but  to  the  whole  will. 
(.Mass.)  740.  Mere  grammatical  or  ordinary 
sense  of  words  used  Is  not  adhered  to  if  repug- 
nant or  inconsistent  with  the  rest  of  the  instru- 
ment Id.  Where  an  intention  to  dispose  of 
tbe  wbols  estate  appears  a  partial  intestacy 
would  not  be  recognized  unless  deficiencies  of 
expres^n  compel  it.  Id.  The  court,  in  or- 
der to  cany  into  effect  as  far  as  possible  the 
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cation  and  so  mould  tbe  language  as  to  cany 
out  such  intent.  Id.  If  be  divides  his  estate 
into  a  number  of  parcels  equal  to  the  number 
of  children  living  and  deceased,  and  manifestf 
a  purpose  to  have  each  branch  of  bla  family 
have  one  portion,  only  providing  for  a  devise 
over  in  case  a  particular  brancli  becomes  ex- 
tinct, and  in  disposing  of  the  porlioD  of  a  de- 
ceased child  provides  Ibat  tbe  income  of  it 
shall  be  divided  among  her  three  children  dur- 
ing tbelr  lives,  and  in  esse  one  dies  leaving 
issue  one  third  of  the  principal  shall  be  given 
to  them  absolutely,  but  in  case  there  la  no  is- 
sue bis  sbaie  of  the  Income  shall  be  dividrd 
between  tbe  sarvivors,  but  does  not  dispose  of 
the  principal  in  such  event,  in  caae  two  die 
without  issue  and  tbe  otber  afterwards  die* 
leaving  Issue  tbe  principal  will  all  be  divided 
between  such  issue,  and  no  part  of  it  will  bt 
given  to  the  heirs  and  next  of  kiin  of  tbe  testa- 
tor. Id.  A  clause  declaring  that  testator 
"desires"  is  merely  precatory  and  will  not  pre- 
vent the  wife  as  devisee  from  taking  the  fee- 
simple  title  of  tbe  land  and  tbe  absolute  prop- 
ertv  in  tbe  subject  of  the  bequest    (Iowa)  60ft 


acause  of  action  accrues agaiosthim.andduring 
the  period  of  the  limitation  occasionally  conies 
into  the  State,  sucb  presence  will  not  set  tbs 
Statute  of  Limitations  to  running  altbougb 
pIsintieF  migbt  at  such  time  have  com menixd 
an  action  aeainst  him.  (Ohio)  883.  Under^B 
Statute  preseoce  of  tbe  defendant  In  the  Stal> 
for  the  full  period  of  tbe  lime  limited,  either 
continuously  or  in  tbe  aggregate,  Unecfessaryto 
constltuteabarof  the  action.  Id.  Theperiod 
of  six  years  from  the  discovery  of  fraud,  within 
which  an  action  to  set  aside  a  fraudulent  con- 
veyance must  be  brought,  under  the  Code,  doe* 
not  apply  where  a  judgment  creditor  brings  an 
action  to  recover  possession  after  dealb  of  ■ 
widow  having  a  superior  claim  of  dower,  l« 
whom  he  temporaiTlv  surrenders  possesrinn. 
(9.0.1687.  Onewhohasmadeoutaprimafarie 
case  for  the  recovery  of  land  is  not  prevented 
from  attacking  as  fraudulent  a  deed  set  np  in 
defense  because  tbe  time  for  bringing  an  acnoa 
to  set  aside  the  conveyance  has  expired.    B. 

Proeat and procedurt.  Theworda  "process 
In  an  action  "  include  an  execution.  (Ky.lSSS. 
A  coroner  cannot  execute  process  directed  to 
the  sheriff.  Where  be  Is  authorized  to  act  Iba 
process  must  be  directed  to  him.  Id.  Adl- 
izen  may  be  restrained  from  proceeding  la 
another  State  to  seize  by  garnishmeat  tbe 
wages  of  a  fellow  citizen  inevasionof  thelsi" 
of  their  own  Stete.  (Tex.)  723.  A  return  to 
writ  of  attachment  without  stating  that  in" 
officer  went  upon  the  land  Is  insufflcieut  to  in* 
tain  the  allacliment  even  after  Judgmenl  m 
affninst  the  intervening  rights  of  other?. 
(Miss.)  737.  The  jiidcment  in  an  altachmaii 
suit  cannot  create  a  lien  operating  retroacuvetr 
Ml  as  to  cut  out  intervening  rights.  '".  * 
cross- bill  in  a  suit  to  remove  a  cloud  from  m 
will  not  be  dismissed  where  the  denUI  of  I"* 
Is  qualified  and  explained  by  showing  »  c™; 
veyance  canceled  was  the  foundation  of  the  ae 
ninl.  Id,  A  garnishee  Is  not  bound  to  ««  "P 
an  Exemption  law  in  favor  of  the  princip»i« 
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iPbofxbxt  Hiokis 
'fendSDt,  wbo  falls  to  make  adefen&e.  (TeoTi,) 
419.  An  Biemptlon  Law  of  one  Slate  bas  do 
effect  in  an  action  in  another  State.  Id,  Fail- 
ure of  a  garnishee  to  state  facLg  which  show  an 
eiemptioa  of  the  principal  will  deprive  bim  of 
the  protection  of  a  lulpneni  againgt  bim.  u 
against  the  principal  defendant  the  latter  has 
not  been  cited  to  appear  in  the  gamiehment 
proceedlncs.  (TeT,)821.  Where  an  emploj§ 
of  a  foreign  railway  companj  suea  to  recover 
bis  WBgee  the  fact  that  the  company  has  been 
garoUbecl  Id  the  State  of  Its  creation  bj'a  cred' 
itorof  such  fmplojS,  service  of  Bummonabelug 
obtained  only  by  publication.  It  no  defense  to 
such  suit    (Kbd.)  1185. 

EqaitaUe  relief.  A  reconveyance  by  a  nat- 
ural daughter  to  her  father,  eiven  by  bei  with- 
out time  for  reflpctlon  or  advice  while  deeply 
moved  by  bis  dlstresB  and  urged  thereto  by  the 
fami);  lawyer,  will  be  Bel  aside,  (Vb.j  261. 
Relief  will  not  be  denied  on  a  crossbill  in  a  suit 
to  remove  a  cloud  on  title  because  defendant 
Bbows  a  perfect  title  on  which  he  might  main- 
lain  ejectment  (Miss.)  727.  A  party  will  not 
be  enjoined  from  erecting  a  building  on  his  own 
laud,  on  piles  in  a  river,  merely  because  othera 
may  follow  hla  example  and  build  such  struct- 
ures on  their  own  lands  and  theroby  give  rise 
to  dangers  from  fire,  aod  to  the  public  health. 
(Wis.)  808.  Some  special  Injury  or  neoeasity 
to  protect  the  rights  of  someone  is  necessary  as 
a  basis  for  injunction;  as  wrong  without  dam- 
age, or  damage  without  wrong,  does  not  cou- 
BDtule  ft  cause  of  private  action.  That  a 
building  will  violate  an  ordinance  will  not  of 
itself  give  cause  of  sction.  Id.  A  statute 
which  makes  it  unlawful  for  the  owner  of 
ground  having  the  lawful  ri^bt  to  use  it  by 
driving  piles  within  a  rivei,  and  Imperatively 
commands  the  court  to  enjoin  such  use,  is  a 
usurpation  of  judicial  power  and  unconslitu- 
tional.  Id.  If  a  party  having  no  knowledge 
of  the  Bohemian  oat  scheme  relies  entirely  upon 
the  Blalement  of  another  as  to  the  corporation 
and  its  business  he  is  not  precluded  from  main- 
taining an  action  for  fraud  against  those  who 
induced  him  to  give  his  note  in  pursuance  of 
soch  scheme  although  fraudulent.  (Mich.)47e. 
If  a  man  knowsihatascheme  is  fraudulent  and 
goes  Into  It  solely  for  the  purpose  of  making 
money,  though  he  may  not  be  equally  In  fault 
with  the  promoter,  a  court  on  the  ground  of 
public  policy  will  deny  him  any  relief  against 
the  other  party.     Id. 

PaHitioii.  Purchasers  in  good  faith  of  land 
Icaportionof  which  their  grantors  have  In  fact 
only  a  life  estate,  who  make  valuable  improve- 
tnenta  before  learning  of  the  defect  in  llieir 
title,  should  be  allowed,  on  a  sale  in  partition, 
Uie  value  of  the  improvemcnls  before  division 
of  the  proceeds.  (Iowa)  289.  Such  allowance 
should  be  made  instead  of  compelling  claimant 
to  bring  an  action  at  law  under  the  Oi'Ciipying 
ClalmaDt  Act.  Id.  A  court  of  equity,  having 
acquired  jurisdiction  of  the  case,  has  power  to 
aSord  the  proper  equitable  relief.     Id. 

IM>tor  and  ereditor.  Acrediior  of  an  insolv- 
ent has  the  ri^ht  to  prove  and  have  dividends 
upon  bis  entire  claim.  Irrespective  of  collateral 
■ecurities  held  by  him.  (N.  T.)  4B9.  Trans- 
ferring a  just  debt  to  an  attorney,  and  causing 
attachment  and  garnishment  to  issue  and  be 
prosecuted  in  an  adjoining  Blat«  to  evade  the 
S  L.  R.  A. 
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laws  of  this  State  ezemptlog  wages  from  lucl^ 
process,  constitutes  no  cause  of  action  in  tavoT 
of  the  debtor  against  the  creditor.  (Oa.)  014. 
If  an  equitable  attachment  is  prohibited  th. 
property  cannot  be  reached  Id  equity  merely  hf 
-  change  in  form  of  proceedings.     (Hass.)  6!"' 


under  general  equity  Jurisdiction  or  under  ft 
statute,  where  the  properly  is  in  its  nature  at- 
tachable by  trustee  process,  but  not  In  the  pap. 
ticular  case  because  of  a  Btatuie  probibitioO' 
against  collecting  that  kind  of  a  debt  by  at- 
tachment by  trustee  process  or  otherwise.  Id. 
Oneof  several  judgment  debtors,  who  holds  Iha. 
judgment  out  to  the  world  as  valid  and  pro- 
cures a  sale  of  his  own  land  on  execution, 
becoming  himseK  purchaser  in  another's  name, 
is  estopped  from  claiming  that  the  judgment 
was  paid  before  the  sale  in  order  to  prevent  thft- 
eiercise  of  the  right  of  redemption  by  another 
judgnifnt  creditor.  (111.)  586.  An  eieculioo 
cannot  be  said  to  be  issued  so  as  to  preserve  tha- 
lien  of  a  judgment  until  it  is  delivered  to  an 
officer  to  execute.  Id.  A  discharge  of  a  judg- 
ment debtor  in  bankruptcy  although  the  Judg- 
ment has  ceased  to  be  a  lien  does  not  render  it 
unavailing  for  the  redemption  of  the  debtor"* 
land  from  paying  under  a  prior  Judgment  Id. 
A  gift  may  be  made  of  the  balance  o(  a  debt 
after  payment  of  part  only,  although  payment 
of  such  part  cannot  constitute  an  accord  and 
Batisfactlon.  Arecelpt  in  full  may  be  evidencs 
of  the  gift.  (N.  T.)  267.  A  discharge  under 
Insolvency  Laws  will  not  release  existing  debt* 
due  to  nonresident  creditors  who  do  not  corns 
In  and  prove  their  claim  in  Ihe  Insolvency  pro- 
ceeding. (Mass.)  044  There  is  no  intent  la 
the  Insolvency  Law  to  refuse  foreign  creditor* 
access  to  local  courts  to  enforce  their  clainu 
after  Iheir  discharge.     IS.     Letters-patent  ma} 


although  the  owner  is  a  nonresident  of  the  Slate, 
if  the  court  b as  acquired  Jurisdiction  to  bind' 
him  with  a  person hI  judgment     (Mass.)  300. 

Bedemption  from  eiemiUon  laie.  No  excep- 
tion can  be  made  from  the  right  allowed  bj 
statute,  of  redemption  from  sale  under  execu- 
tion decree,  etc.  In  the  case  of  a  sale  on  %■ 
creditor's  bill  of  the  property  of  an  insolvent 
mining  company.  (111.)  598.  A  court,  by  re- 
quiring ronveyance  to  Its  receiver  in  a  creditor's 
Biiit  of  real  property  which  might  have  been 
seized  and  sold  on  an  execution  at  law,  cannot 
thereby  take  It  out  of  the  operation  of  the  Stat- 
ute In  relation  to  redemption.     Id. 

Trade-maHt  and  iaheU.  A  label  cannot  be- 
Ircated  as  a  trade-mark  which  does  not  Indicattr 
tbe  maker  of  the  article  but  only  that  he  was  a 
member  of  an  associalton  ana  as  such  had 
the  right  to  use  the  mark,  Its  rightful  use  be- 
longing to  many  not  connected  in  business  and 
unknown  to  each  other.  (Mass.)  B40.  To  en- 
title one  to  restrain  an  invaaiou  of  bis  right  of 
property  in  a  trade-mark  he  must  show  ownei> 
ship  thereof  by  reason  of  some  business  to 
which  it  Is  incident,  not  merely  that  it  was  ft 
personal  privilege  which  he  possesses  as  mem- 
ber of  an  association  embracing  varied  inicr- 
esla,  id.  The  fraudulent  use  of  marks  and 
labels  will  not  be  enjoined  at  the  Instance  of 
officers  and  members  of  an  ftssociatloD  whlclt' 


trade-markfl  may  oe  sold  or  tranaferred  bj;  a 

Sroprieinr  of  a  buslaeas  so  as  to  prevent  bim 
-om  afterward  using  them  to  tbe  deirlmeot  of 
Lis  vendee.  (Me.)  070.  The  breach  of  a  stip- 
ulation Id  the  sale  of  a  plant,  label  and  trade- 
mark ot  a  business  to  cmplov  the  seller  to  mac- 
age  Ibe  buBiuess  wilt  not  forfeit  the  buyer's 
-exclusive  rigbt  to  use  the  label  and  trade- 
mark. Id.  The  purchaser  of  the  rigbt  to 
their  exclusive  use  caboot  have  an  injiuictloD 
OQ  accountioKlf  be  has  exercised  his  rigLt  so 
M  to  mislead  Uie  public  and  ia  no  way  indicaied 


label  may  be  protecteo  in  lavor  or  mortgageea 
in  possession  the  improper  use  having  been 
made  bymongagors  before  Ihey  lost  posseBsioD. 
Id.  Purclinaprs  of  labels  and  wade-marfca  will 
be  restrained  from  u.'.ioi(  tbemso  as  to  lead  the 
public  to  suppone  tbe  goods  wera  packed  by 
the  vendors.  Id.  A  suit  will  not  lie  in  favor 
of  one  corporation  to  enjoin  the  use  ot  a  name 
by  another  corporation,  nor  will  suit  lie  to  pro- 
Icct  tbeTBrst  Dame  as  a  Irode-name,  when  taEen 
subject  to  whatever  interference  might  be  pa- 
mitted  by  the  Sutute.    {Mass.}3ao. 
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Damajetfor  perionaJ  injuriet.  Suffering  In 
fnind  as  well  as  in  body  ia  ground  for  damajres 
in  a  personal  in  jury.  (111.)  766.  Noallegatfon 
of  special  damage  in  a  suit  for  persona! 


tnental  suSerlcg  which 
bodily  Injuries.  Id.  An  averment  that  , 
tiff  suffered  great  pain  and  agony  Is  sufficient 
to  cover  any  effect  upon  the  mind  tl at  resulted 
from  the  injury.  Id.  Instructions  which  vir- 
tually tell  Ibe  jury  that  certain  facts  ron9titul« 
negligeoce  are  properly  refused.  Id.  A  de- 
fect in  a  petition  setting  up  a  claim  for  dam- 
ages which  ia  special  to  pi  bid  till  is  not  readied 
by  a  general  demurrer.  (Tex.)  180.  The 
worda  "all  persons"  in  the  Stalute,  requiring 
notice  of  blasting  operations  to  give  persons 
and  learns  time  to  retire  to  a  distance,  do  not 
apply  to  worktnen  in  quarries.     (Me.)  450. 

Carri&rif  negligenet;  iiijvTy  to  <pa»ienger». 
Passenger  carriers  are  bound  to  exercise  tbe 
ntmost  care,  skill  and  diligence  consistent  with 
the  nature  of  tbeir  business  in  tbe  matter  of  ac- 
cess to  their  trains  and  of  departure  from  them; 
but  if  a  passenger  ia  injured  while  attempting 
to  alight  at  a  regular  station,  the  carrier,  to 
relieve  itself  of  liabilily,  mual  show  tbat  it  used 
that  degree  of  care  which  the  law  imposed. 
(Md.)  673.  The  eiistenceof  negllgencecannoL 
be  determined  aa  a  matter  of  law  unless  the  in- 
ference from  the  fact  ia  certain  and  incontro- 
vertible. Id.  Whether  or  not  a  passenger  was 
De^ligent  In  attempting  to  alight  from  the  car 
In  theni{>bt  when  his  station  was  called  laa  ques- 
tion for  tbe  jury.  Id.  He  cannot  be  held 
guilty  of  conlribulory  negligence  as  a  matter 
of  law  because  be  faiie<]  before  leaving  the  car 
to  look  out  for  an  approacliiog  train  by  which 
he  was  injured.  Id.  A  passenger  ou  tbe  rail- 
TOHd  train  during  the  time  required  to  repair  a 
defect  in  tbe  road  is  entitled  lo  all  tbe  rights  of 
•  passenger  upon  amoving  irRiniucludiug  pro- 
tection from  willful  miscondui't  of  the  cooipa- 
ny's  servants.  (N.  Y.)  324.  The  porter  of  a 
railroad  car  underconlractwitb  its  owner,  who 
sells  separate  tickets  for  privileges  and  fur- 
nishes bis  own  servants,  Is  the  servnnt  of  the 
railroad  company,  for  whose  acts  it  is  responsi- 
ble, DOtwithBlanding  any  contract  between  the 
company  and  the  owner  of  the  car.  Id.  As 
to  whether  a  aleeping-car  porter  was  a  servant 
of  the  railroad  company  at  tlie  time  he  assault 
«d  a  passenger  Is  a  question  for  the  jury,  where 
an  accident  rendered  itneceasary  to  transfer  the 
pnssenaer  to  another  train.  Id.  A  carrier  is 
liable  for  an  unlawful  and  Improper  act  of  itE 
8L.R.A, 


servant  towards  Its  passenger  wlttle  engaged  la 
a  duty  wbicb  ibe  carrier  owes  lo  a  passenger, 
whatever  motive  may  Incite  its  commission. 
Id.  It  is  no  defense  lo  a  suit  against  n  carrier 
by  a  passenger  for  assault  committed  by  its 
servant  that  at  Ibe  time  of  the  assault  the  serv- 
ant bad  finished  the  temporary  service  be  bad 
undertaken  to  render  the  passenger,  if  the  duty 
■'"'  — "'■~i  ""  the  carrier  to  protect  the  passen- 


slil]  rested  o: 


ger.     Id. 

Infanlt,  negligenee  tuA  imputed  to.  An  in- 
fant is  not  to  be  charged  witb  tb«  negligence  of 
tbe  person  having  it  in  charge.  (N.  J.)  342. 
The  right  of  action  of  a  child  of  tender  years 
for  damages  for  injuries  caused  by  negligence 
is  not  lost  by  reason  of  the  carelessness  of  a 
sister's  supervision,  which  was  in  part  ihe  cause 
of  the  injury.  Id.  Omission  of  duty  by  a 
parent  is  not  to  be  imputed  to  a  child  In  a  suit 
by  it  for  damages  caused  by  negligence  of  a 
third  person,  (til.)  194.  Wtielber  a  child  si 
years  of  age  ie 
for  tbe  jury. 

MoMtir  and  Kernant.  Instructions  to  an  em- 
p1oy6  when  sent  on  an  errami  not  to  break  the 
law,  kcowine-  that  the  errand  la  likely  toeicite 
resistance,  will  not  relieve  the  employer  from 
liability  for  a  wrongful  assault  made  by  the  em- 
ployi  while  engaged  in  the  business  of  his  em- 
ployer. (Pa.)  304.  The  law  retjuires  those  who 
use  dangerous  agencies  in  tbeir  business  to  ob- 
serve tbe  greatest  carein  their  custody  and  use, 
and  this  duty  cannot  ht  sbifiod  by  a  master  to 
his  servant.  Their  proper  custody  and  use  be- 
come part  of  the  servant's  employment  and  bts 
negligence  ia  imputable  to  the  master,  and  it  is 
Immiilerial  as  to  what  use  may  have  been  made 
ofitbv  the  servant.  (Ohio)  464.  A  master  who 
commits  running  his  elevator  to  an  employe  ig- 
norant of  tbe  service  ia  twund  to  furnish  bim 
with  an  inslructor  and  will  beliable  to  bim  for 
injury  resulting  from  negligence  or  Incompe- 
tence of  Buch  instruclor.  (N.  T,)81S.  An  in- 
struction is  erroneous  which  gives  the  jury  » 
understand  that  the  master's  wbole  duty  wii 
performed  if  he  furnish  an  Instructor  as  com- 
pelentashewasbimself.  Id.  Fellow  servants 
owe  to  each  other  tbe  duty  to  eicerclse ordinary 
care  in  the  prosecution  of  their  work.  (Me.) 
450.  A  master  is  not  liable  tor  injuries  lo  one 
servant  resulting  from  the  negligence  of  bisfel- 
low  servant  where  he  used  due  diligence  and 
care  in  aelccting  them,  (Di.)  490.  It  is  not 
conclusive  against  tbe  right  of  a  child  to  »■ 
cover  against  bis  employer  tor  negligence  In 
giving  himdsngeiouaworkthat  hebtddonelt 
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rule  tbst  a  common  muter  is  not  iiaDie  lor 
neKllgence  of  a  f ellow  servant  does  not  applv 
where  tbe  Injured  seivant  U  a  child  incapable 
■ot  comprebendiog  the  riek.  Td.  A.  boy  tweWe 
Tears*old,  who  is  injured  while  allemptlng  uo- 
der  orders  of  the  foreman  to  do  a  servlee  dis- 
connected from  that  foi  which  be  waa  em' 
plof  ed. may  recOTerdamaeeafrorahls  employer. 
Id.  An  averment  that  plaintiff  bad  no  liiiowl- 
edge  of  the  danger  of  continuing  In  the  service 
ot  Ills  employer,  which  existed  oecause  of  the 
latter'a  failure  to  provide  suitable  machinery 
and  competent  workmen,  la  necessary  to  war- 
rant a  recoveryfor  injuries  resulting  from  such 
failure.  An  allegatiou  of  freedom  from  fault 
!■  not  sufBcient.     (lud.)  6S6. 

Negligent  collUimi  at  railroad  wotting. 
Where  a  railroad  company  to  show  that  a  train 
Muuded  a  whistle  on  approaching  the  road 
crossing  gives  evidence  that  there  were  other 
road  crossings  in  the  vicinity,  witnesses  living 
nearother  crossings  may  testify  that  oo  whistle 
was  sounded  near  them.  (Ind.)  594.  A  per- 
son present  when  others  stalled  out  upon  a 
drive  may  be  permitted  to  testify  as  lo  where 
they  were  going.  Id.  In  order  to  entitle  a 
person  Injumi  by  a  collision  with  a  railway 
train  at  a  crosslngto  recover  damages  he  must 
show  Uiat  both  he  and  his  driver  vigilantly  used 
their  eyes  and  ears  to  ascertain  ifa  train  was 
approaching,  and  the  fact  that  no  wldstle  was 
sounded  cannot  be  considered  fn  determining 
his  negligence.  Id.  A  person  injured  in 
-crossing  a  railroad  track  must  show  afflma- 
tively  that  his  fault  or  negligence  did  not  con- 
tribute  to  tlie  injury.  This  is  done,  however, 
where  all  facts  iilustratlng  his  conduct  are 
shown  and  inference  of  proper  care  and  cau- 
tion on  his  part  arises  therefrom.  Td.  The 
fact  that  a  train  Is  ruunlDs  faster  than  its  usual 
■peed  does  not  excuse  one  from  exercisingali  the 
care  and  caution  required  when  attempting  to 
CiOBS  the  track.  Id.  Obstruclions  to  sight  or 
■  hearing  in  the  direction  of  an  approaching 
train  require  increased  care  in  proporliun  lo 
the  increase  of  danger  that  may  come  from  the 
use  of  the  highway.  Id.  Arecovery  byooe 
guilty  of  contributory  negligence  for  injuries 
resulting  in  part  from  the  negligence  of  an- 
other is  permitted  where  the  latter  before  the 
Injury  discovered,  or  might  have  discovered, 
the  peril  of  the  former,  and  neglected  to  use  the 
means  at  his  command  to  prevent  the  Injury. 
(Mo.)  T88.  Negligence  of  defendant  in  such 
cases  in  failing  to  discover  the  peril  and  to  use 
'   o  prevent  injury  need 


forctumlngupon  a  railroad  track  upon  a  street 
will  not  prevent  recovery  for  injuries  by  a 
train  coming  at  a  lawful  speed  if  by  looking 
lie  would  not  have  discovered  that  it  was  im- 
prudent to  drive  on  the  track.  Id.  The  plain- 
tiff's contributory  negligence  lo  failing  <o  look 
-out  for  the  train  if  such  defease  Is  alU-ged,  and 
the  question  whether  or  not  If  be  was  negli- 
gent the  railroad  employes  could  with  reason- 
able care  have  discovered  his  situation  and 
have  stopped  the  train  in  time  to  prevent  the 
accident,  were  properly  submitted  to  the  jury. 
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ciouslj  and  for  ttie  purpoee  of  lojuriDi 
plif  siclan  In  hli  biulQeM.  Id.  A  decUrall 
ID  a  suit  [or  slander  cloimlDe  special  damages 
for  loHB  of  trade  will  noi  be  held  to  be  Insufflciea  t 
forfailiog  to  set  out  tbe  names  of  Ibose  wbo 
aeek  to  employ  plaiuiIS  after  proceediog  to 
trial  wilbout  noticlog  aucb  failure.  The  ob- 
let'tlon  by  a  request  foi  inatructiou  comes  too 
late.  Id.  Ad  action  wiil  lie  foi  a  false 
Impulation  altbough  not  actunllr  defamato- 
r;^  If  made  with  a  purpose  of  injuring  pluin- 
U0  in  bis  profession  and  auch  Injury  follows 
■a  tbe  natural  result  of  the  spealclng  of  the 
vords.    Id. 

ConienCon  of  propertg.  Where  Mveral  at- 
tacblng  creditors  conduct  proceedings  simul- 
taneously, they  are  joint  actors,  and,  where  the 
■uila  were  consolidated  and  proceeded  together. 


replevin  are  concurrent  remedies.  A  party 
may  claim  as  exempt  a  judgment  for  the  con- 
Yenlon  of  property,  which  he  could  have  re- 
plevied as  exempt.  (Wis.)  467.  Tbe  tort  in 
ConTersioD  of  goods  may  be  waived,  and  an 
Hctiou  brought  against  the  wrong-doer  upon  an 
Implied  contract  of  sale,  although  be  still  re- 
tains possession  of  the  property.  (N,  Y.)  216. 
Tbe  title  lo  property  converted  poasea  to  the 
wrong-doer  when  the  owner  eleclJi  U>  treat  the 
transaction  as  a  sale,  and  brings  an  action  » 
contractu  against  him  for  tbe  price.  Id.  An 
election  to  bring  an  action  a  eonlraetu  againal 


1  for  conversion  of  the  same  property 
agalnat  other  persons  who  participate<l  In  the 
tame  acts  wbich  have  already  been  treated  as 
constituting  a  sale  of  tbe  property.  Id,  A 
Judgment  roll  in  a  former  suit  bj  the  same 
plaintiff  s^inst  other  defendanlaia  admissible 
to  show  that  he  bad  elected  to  treat  as  a  sale 
acts  which  he  dow  claims  to  constitute  con- 
version of  property.    W, 

Malieiovt  proteeution.  An  action  for  ma- 
licious prosecution  will  not  Itewhere  thepany 
accused  of  a  criminal  offenae  was  not  appre- 


llbel  or  slander  may  insuch  case  be  maintained, 
yet  on  action  brought  for  malicious  proeecn- 
tion  cannot  be  retained  if  the  defamatory  word* 
are  not  set  out  in  the  complaint    Id. 

Nvuajtu,  A  fence  erected  maliciously,  wad 
with  no  other  purpose  than  to  shut  out  the 
light  and  air  from  a  neighbor's  window,  is  > 
nuisance.  (Hich.)  183.  A  concealed  well  un- 
der a  house,  from  which  noxious  vapors  arise, 
constitutes  a  nuisance  for  which  Xhe  owner  is 
liable  for  daaiages  sustained  by  a  tenant  who 
had  no  knowledge  of  It.  (Mich.)  683.  Over- 
flow from  tbe  river  may  be  kept  oft  from  land 
by  B  barrier  or  embankment  if  the  owners  of 
land  nearer  the  river  will  co-operale  in  erecting 
a  levee  on  the  bank  to  protect  the  lands  from 
overflow.    (Cat.)  575. 

Trapam  on  real  property.  A  person  has  no 
right  from  mere  caprice  or  express  malice  to 
drive  upon  aod  destroy  a  strip  of  grass  grow- 
ing on  the  sides  of  a  highway,  in  the  wrouf;ht 
or  traveled  part  of  the  road,  of  wbich  ano^er 
person  owns  tbe  fee.  (Mich.)  472.  A  defense 
Id  an  action  of  trespass  that  plaintiff  la  a  mar- 
ried woman,  and  has  proved  no  title,  where 
the  husband  testifies  that  tbe  land  belont^  to 
her,  cannotavalL  (Pa.|203.  Evenlheowner 
of  real  estate  has  no  right  to  make  a  forcibla 
entry  upon  the  actual  possession  of  another 
wbo  is  not  a  recent  trespasser  or  Intruder.  (N. 
C.)  SS7.  In  addition  to  tbe  damages  for  a  for- 
cible entry,  be  Can  recover  for  any  injury  in- 
flicted upon  his  person  or  personal  properly, 
and  exemplary  damages  may  be  recovmd  if 
the  act  is  done  In  a  wanton  and  reckless  man- 
ner. Id.  Occupalion  of  a  parsonage  by  a 
minister  after  hu  suspension  does  not  render 
him  a  trespasser  or  permit  bis  forcible  ejection 
by  church  offlcers,  at  least  where  he  ia  ap- 
pointed by  an  annual  conference.  (N,  T.)  710. 
Where  numerous  acts  are  committed  and  tbeir 
continuance  threatened  under  a  claim  of  right 
by  a  person  on  the  land  of  another,  which  ads 
conslilute  trespass,  the  owner  of  the  property 
Injured  may  resort  in  tbe  first  instance  lo  a 
court  of  equity  for  appropriate  relief.     (Ohio) 


VIII.  Ckihinal  Law  i 


)  Pkaottck. 


Orimet  and  thrlr  punUhment.  Merely  push- 
ing the  horses  of  another  from  grass  growing 
on  the  right  of  way  of  a  railroad,  the  fee  re- 
tnalning  in  the  owner  of  the  land  appropriated, 
and  defending  against  the  attack  of  the  owner 
of  the  trespassing  horses,  dues  not  make  one 
guilty  of  assault  and  battery.  (Mich.)  47S. 
The  corpii*  delicti  of  making  dynamite  for  the 
unlawful  destruction  of  the  lives  of  persons  ia 
BufflcieDlly  proved  by  havingsucb  explosives  in 
possession,  keeping  Chem  concealed  and  on  dif- 
ferent occasions  threateniiiK  to  take  the  lives  of 
certain  persons.  (HI.)  837,  An  Act  does  not  em- 
brace more  thanonesubject  because  it  prescribes 
regulation  as  to  manufacture,  transportation. 
use  and  sale  of  explosives  and  prescribes  a  pun- 
ishment for  tbeir  violation  or  prohibits  their 
manufacture  or  procurement  for  tbe  unlawful 
destruction  of  lifeor  property.  Id.  There  is  a 
BulScient  criminal  intent  lo  sustain  conviction 
where  one  compels  another  through  fear  of 
8L.R.  A. 


death  to  make  an  actual  attempt  to  commit  a 
crime, although  the  latter  acts  lolely  under  com- 
pulsion. (N.C.)&&7.  So,  a  husband  is  guilty  of 
an  assault  with  intent  to  commit  rape  upon  bis 
wife,  where  by  threats  of  death  he  compels  an- 
other man  to  attempt  to  ravish  her.  }±  Ad 
accessory  before  tbe  fact  being  punishable  as  a 
principal  any  personabeitiogor  assisting  in  the 
offense  Is  to  be  punished  as  provided  In  (h« 
section  relating  to  an  accessory.  (HI.)  837. 
Where  the  vio&iion  of  a  statute  ia  declared  • 
felony  and  tbe  Criminal  Code  of  tbe  State  de- 
clares that  a  felony  Is  punishable  by  death  or 
confinement  in  the  penitentiary,  a  statute  i* 
sufficiently  definite  to  authorize  imprisonment 
in  tbe  penitentiary  although  not  slating  so  ex- 
pressly in  terms.  {DI.)83T.  AmluimumpuD- 
ishmeut  of  three  yeatB  except  in  case*  of  the 
first  offense,  with  a  maximum  of  fifteen 
years,  ia  not  cruel  or  unusual  pnnlsbmeol- 
(Mich.)  685.    Where  the  aUtute  makes  pr*- 
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RtsDHi  or  Dbcuiobb.  881 

ajamnui.  Law  Am  PK&onaa.) 

itiil  deiMat  the  fact  that  with  s  large  degrH  of  oiutloD.    Id.    A  partf 

cannot  In  cencnl  demand  the  exclusion  of  ev- 

Idenoe  oIlM  ont  In  U3t  retponae  to  questbnt 

Mked  wlthoat  objection.  (Ho.)S08.  Objection 


nwdtlatioD 

the  aonued  was  drunk  at  the  time  when  he 
committed  the  crim«  nuv  he  oonsldered  for 
the  piupoee  of  determlnlDg  whethet  or  not 
there  was  ivemeditatlon.    Und.)  88.    Intod- 


Slime  nnmber  of  drinki.    (Pa.)  801. 

l^iietiet  and  proetdurt.  In  a  criminal  trial 
ii  is  error  in  the  coart  to  determioe  the  fact  of 
Ibe  sicknesaof  an  abeent  juror  and  lodiscbam 
the  jury  from  further  con^demtion  of  u» 
ease  in  the  abeence  of  defendants  from  lite 
court  room,  th^  being  charged  with  felony. 
(Kan.)  774.  Plea  of  guilty  to  an  information 
(dkarglng  larceny  in  one  count  and  horse  steal- 
tog  io  another  applies  to  both  counia  and  aa- 
thorlzes  a  sentence  for  hoise  stealing.  (Uich.) 
«8G.  Religious  opinion  or  belief  or  want  of 
the  same  fi  not  a  teat  or  qualification  of  the 
eompetenCT  of  dliiensto  teati^  in  oourla  of 
Jostioe  moer  a  oonstltndonal  proTisioo  for  the 
protecttou  of  religious  Uberty.  (Hi.)  887.  A 
presumption  arisea  that  a  person  found  in 
possession  of  explosives  not  required  In  hia 
Dudneaa  procured  them  for  an  unlawful  pur- 
pose  where  the  intention  for  using  them  for 
auch  purpose  was  avowed,  id.  It  ia  not 
«  coTRct  principle  of  law  that  eridenco  of 
poUceand  private  detectives  should  benoelTed 
•  L.&A. 


n  order  lo  preserrs 
uiD  ruiiiiKB  (vr  iBTww.  Mt.  Where  no  objety 
tion  ia  taten  at  the  hearing  the  fact  that  a  iv it- 
DfeM  testified  for  the  State  without  being  flnt 
Ewornianotcround  for  error.  N.  The  bene- 
fit of  good  cbaiBcter  of  a  peison  charged  with 
crime  ia  not  limited  to  cases  where  there  is  a 
Teaaonable  doubt;  evidence  of  good  characiar 
m^y  of  itself  create  the  doubt.  (Pa.)  SOL 
Inatniciioos  designed  to  cast  discredit  or  hu»- 
piclon  upon  a  defense  which  an  accuaed  per- 
son Is  making  in  appaicot  good  faith  are  not 
regarded  nith  favor.  (Ind.)  38.  A  statute 
permittlnK  a  verdict  during  volunlar;  abaenco 
of  deFenoaot  does  not  vioUte  his  consUtu- 
tfonal  right  to  be  preaent  at  the  trial  (Ho.) 
eoe,  A  verdict  finding  the  defendant  ffull^ 
wlthont  specifying  any  person  by  name  la  not 
void  for  uncertafnty  where  bnt  one  person 
was  out  on  trial  ^though  others  were  in- 
withbim.^  (ni.)83T.    An  arrest  of  Judg> 


the  evidence  cannot  be  considered.    (N.  0.) 
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Eminent  dom^n.   Bee  also  DAiuaia. 


BlKhtot 

By  municipal  oorporatlon ;  oompenaatlon 

Nature  of  title  aoqulied 

Damnum  ablaut  Injuria 


Eatoppel;  of  marrted  woman  401 

Erldraoet  of  drunkenneas,  wbenadmlaMble  n 
PreaumpttoD  of  leffltimaoy  of  child ;  evi- 
dence admlsBlble  oir  Ono  qneatlon  SB 
Of  Bond  oharaotar,  to  raise  reeaooablodoabt 

of  Fullt  Kn 

Burden  of  ptoof  In  oaae  of  ioJniT  to  arrr- 


f  und  not  age 

Forcible  entrj 

edy  ( title  to  property  not  In  inue :  plead- 
ings and  proceedings  SB 
Game  laws;  of  TariousBtatet  U 
Gamlahment  i  duty  to  set  op  exemption  o( 

prlodpal  debtor  (1 

Oaa  companlee ;  franetalae  of;  rlgbt  to  lay 

pipes  In  atraeta  tt 

Ooaraatiri  oontraot  of;  ooutlnulng ;  •stbi^ 

able  a 

aawkers.     Bee  PaooLaM. 
Helra  t  meaning  of  tbe  word  VB,  W 

nighwajTB.   See  also  AsgaeaviiRa, 

Taxes  for  W 

Klgbts  of  owner  of  (ee  •> 

BIgbta  of  owner  of  aoU  ffl 

Useof  streetalnoltfesand  towna;  encraaob- ^ 
ment  not  legallied  bj  time ;  nae  for  bnal- 
neas  purpoaes;  nuUanoe  on;  abatementi 
InJunoUon  agaloat;  private  right  of  so- 


Index  to  Notes. 


BnabBAd»nd  wire ;  surctyiblii  of  maiTled 
woman ;  f nreclusuro  of  wife's  inort(as« ; 
OeltiDat  of  coverture ;  estoppel  41 

Aotlon  br  wife  for  penonal  iDlurlei  ti 

Deed  of   aeparate  propen;  to  hiulMiid : 

mortsave  to  Bccuro  Ut  debti  T\ 

Ante-Duptlal  fraud ;  relief  In  equltj  S 

TwipraTBiwflwt« .    8e«  Paruiioh. 

I^aneUon  |  to  protect  trade-mark  t 

To  prerent  cloud  on  title  7! 

Inii-k«*pera t  reeponilblUtr  of;  UablUtr  u 

Insurer;  as  bailee  I 

XnMilvanej' )  rule  of  dlatrlbuttoa  of  eMaia     li 
No  eztrateirttorlal  efflcoo;  to  itatuta  oon- 


il  Hnttadon  of  action  on  poller 
lire:  wionffful  aotlon  of  oompanr'aaseiit; 
UablUty  of  amala  for  u^Ugeuoe;  breach 


Tire ;  forfeiture  for  Taoauor  oi 
panor ;  tamia  "  Tacaaay  "  and 
panoy  "  oottttrued  ;  Inaunnoe  on 
machlnerr ;  oeeMns  to  operate 

Contract  of   mutual    ben«fflt    uWMlatloa: 
ptiTRieDta  of 


Termination  of  oontraot,  noUoe ;  repay- 
ment of  tender  Tl 
Fire  1  llmltatloD  of  aotlon  on  poller  Tl 
nre ;  entire  and  leverable  oontracta  H 
HiiT«no0  eompajilBB  I  foreign ;  oondi- 
tkms,  dobv  bniliieMi  retallatorr  le(W»- 


libai.   8e««iM>TKux. 

Word*  tendlns  to  fnlure  person  In  olOoe,  or 
pnifenlonal  penons,  or  penon  In  calling 
ortnde  US 

XdewtMb    See  FiDDuiifl. 
y^^wlff  I  mecbantcB';  on  railroad* ;  deolalonB  of 

different  BtalCB  TOO 

Uviltetloiiaf  aettoiu.  See  alto  IitBmuron, 
Bule  M  to  Inohei  US 

Asalnst  penon  absent  from  Btate  8S3 

AppUcBtiOD  to  truala  and  equitable  aotloM  UO 
At  to  tnutK  effect  of  repudiation;  tn  caeee 
of  ooncurrent  Juiiadlctlon  In  law  and 
equltr;  on  claim  agralnst  eetatei  Hf 

In  case  of  conoealed  fraud  II8T 

lis  pendvna  t  notdoe  of  pendenor;  elteot  of  IBS 
Lottery  t  TChemea  deSned  m 

HuidMMiai    to  obtain  re-lnMatemeiit  In 

■odal  oriranliatlon  or  olub  IK 

MfcrtOT  and  aerraatt  Uabllltr  for  torta 
ofaemct.  OH 

Liability  for  Bervant'i  neBllgeooe  let 

Duty  to  minor  employee;  aeaumptlon   of 

risks  by  mlaon;  ooncrlbulory  neKKK^noe  ttO 
Uablllty  for  defective  and  danserom  ap- 
pUaaoes;  Ininlen  of  proof  CM 

8L.R.A. 


M»rtw  KUd  ■erTMnt— continued. 

Tloe-prlndpala  and  asenta;    duty  to  la- 
(Imot  serrant  In  u«e  of  dangerous  ma- 
oblnery ;  aoeMeula  In  use  of  elevatora        8U 
Mortc*ce  t  poner  of  Mie  in;  raqulaltea  to 
validity  of  nle  W 

Conveyance  subleat  to:  Uabnttyof  oonnty    SU 
Attornment  of  tenant  to  mortsagee  In  poe- 

•enlon  m 

Formalities  a*  to  eieoutlon  SU 

Assignee's  power  of  sale  lit 

i^iiTttiHpi^^  corpor^tloiis  [  oondenmatlon 

of  property  for  public  nsea  US 

Authority  to  lay  BtretitB  4tT 

Private  Intereata  subaerrient  to  public  In- 

VmgUgWMtt  UabUlty  for  tagurles  ipoduoM 
by;  loaa  or  Inlury  attributed  to  the  pmzl- 
mate  cause ;  oo-operatlng  causes ;  InUr- 
venlng  agenoy  ■ 

Imputed  m 

Contributory,  when  not  a  defense  TV 

In  respect  to  children ;  Imputing  to  ehUd      SU 

MMtotUtble  li 
Strzm. 

Hotloa)  by  I 

Ntilsamoe  I  upon  highway :  i 

Offltsaxs;  appointment  d« /ado;  trial  of  title 
tODlSoe;  proceedings  to  t«st  right  B 

Fm^tton  ;  jurladlotlon  In  equity;  sUowanoe 
for  ImpnivemenlB  9 

Fartnerahlp ;  what  oonaUtutea,  Id  real  es- 
tate speoulation  « 
Limited  Tl 

Peddl«ra  I  detlned;  lloeEsa  n 

PbuikroMla  H 

Polloemenl  spedal  81 

PrifUHpn*  fl— *  ■"■^tri  whunmrtrtiniiTiil 

bystgnarura  71 

Ihrlwate  roadat  petition  for  I 

PnbUe  Unpvowrawntg,  BeaAaaMamm. 


Uablllty  for  failure  to  fence  tiaok;  mksin 
other  States  U 

Bape  t  defined;  alders  and  abetton  as  prin- 
cipals a 

Be«l  properly;  right  to  use  one's  Own 
property 


St»tet  '"itat 
Stmtatea  |  pasMge  0( 

TlUetO 
StrMt  nalwAT*  |  n«ht  ti 

operate  « 

Taxes  I  id  ralorEDi;  oonatitutioDal  provision   ti 
LlmltaUDD  of  power  UQ,  Zt 

On  railroad  mlllnir-stock  & 

For  highways  S( 

Constitutional  reetrloUon  of  W 

Trade-mtu'k ;  title  and  right  to  exclusive 
use;  right  ta  proteotJon;  labels  protected; 
Injunction  to  protect  M 

nrial  t  question  of  law  or  fact  In  libel  and 
Blander  tl 

Bufflolenoy  of  verdict  of  guilty  BE 

Tnty^T  I  remedy  for  oonveialon:  following 

property  fl 

Tnuta  I  mingling  trust  funds  TE 

UndaB  Infloeaee  t  ^^•^  *«  effect  of  H 

nawry.    Bee  CoHrunr  or  Li.irg. 


Watcra  and  mUerconraea  |  title  to  loli 
beloiT  ordlDVT  hleh-wsler  mark;  littoral 
Owaer;  rlsbl  to  K>U  to  loir-wauir  mark; 
ilnlit  to  conatruot  plen.  wbarTea.  Moj 
aUenatioa  of  rSgbt  W 

Baaement  aa  to  floir;  presoTlptlTa  TtKbt         f77 
Convercaoe  of  water  prlTllese  1M 

BaMmeat  and  aerrltude  aa  to  flowlsc  mier  STB 
Propartr  In  noD-navlcBble  lake;  oonvq'anoe 
of  land  txirderlns  on  Sn 

mils;  deflnedi  uancupaHvB  wlU;  quaUfloa- 
tlon  uf  wlbwM  ■ 


Interlineation  In  I 

OoDBtruotloQ:  intentioD  of  teatator;  general 
and  partjoular  intent;  meaning  of  worda; 
taking  whole  will  t4«»ther;  lepusnanor; 
amUguoua  language;  apeeiaa  tenna; 
meanlngof  the  word  "  chlldmn ;"  adopted 
Alldr«n;  belrg  Ti 

Tccmal  execution  i  wbet  law  goTerm ;  i«- 
qulaitee:  lubeciiptlDD:  aoknowledgment 
of  algnature ;  publloatjon ;  attesHng  wit- 
neasea:  signing  In  preaenoe  of  tcalato^ 


GENERAL  II 

TO 

OPINIONS.  NOTES  -&] 


(Bepante  Index  toINotn  prei 


1.  WiODg  without  damage,  or  damage  wlth- 
«U(  wrong,  does  not  conslilute  a  cause  of  pri- 
vate action.    JaneniOfr.  Oarpmier  (Wib.)  BOS 

2.  Courta  do  not  altfor  the  parpoae  of  de- 


relations,  but  ara  conSned  in  their  Judicial 
mction  UrealcontroTenfeswberelD  legal  rights 
«f  parties  are  Deceesarilj  involved  and  can  be 
condusfvelf  determined.  Thomat  y,  Mutieal 
Mut.  Prot.  Union  (N.  Y. )  175 

8.  An  action  to  recover  a  statutory  penal I7 
from  a,  telegraph  company  for  undue  delay  in 
trausminaion  and  delivery  of  a  mesaage  ia  not 
an  action  et  wntraetu,  within  the  meaning  of 
the  Georgia  Conatitution,  giving  justices' 
courts  Jurisdiction  of  "civil  cases  anaing  tx 
watraela.  '  Wetitirn  U.  TeUg.  Co.  v.  Taylor 
<aa.)  189 

i.  The  tort  in  coiiTcrfiiou  of  goods  may  l»e 
waived,  and  an  action  brought  against  the 
wrong-doer  upon  an  Implied  conUMK  ui  sale. 
Term  '•  MaTiger  (N.  Y.)  /  216 

S.  An  election  to  bring  an  action  ex  <»n- 
traetv  agaluat  onewho  has  converted  pioperty, 
tipon  the  implied  contract  of  sale,  precludes  a 
Bubteqtient  action  for  conversion  of  the  same 

Eropett;  against  other  |)ersoDS  who  participated 
I  the  same  acts  which  hove  already  been 
treated  as  constituting  a  sale  of  tbe  propeitv. 

8.  A  mere  contract  of  reinaunince  creates  no 
privity  between  the  original  insured  and  the 
reinsurer:  bnt  where  the  loss  or  risk  is  ex- 
pressly assumed  by  another  company,  the 
«rlgina)  Insured  may  sue  on  such  contract  as 
having  been  made  for  his  bcneflt.  Traxtter* 
In:  Go.  V.  California  in*.  Co.  (N.  D.)         TBB 

T.  There  Is  no  misjoinder  of  causes  of  action 
where  there  Is  bat  one  cause  of  action  staled, 
merely  by  staling  that  one  of  tbe  defendants, 
who  was  tbe  beneflctal  owner  of  tbe  claim,  was 
made  defendant  because  he  refused  to  unite 
with  the  plaintiff,  and  asking  that  he  be  re- 

Juired  to  pay  (be  costs  and  expenses.     Centfo! 
'itg  Ftrit  iVaf.  £071^  v.  Eummd  (Colo.)      788 
S.  A  morlgagee  to  whom  a  policy  to  the 
mortgagor  la   made  payable   may  sue  alone, 
SL.B.A. 


where  hb 
autance. 
Co.  (N.  D 

9.  The 

action  Is 
holding  I 
In  Interesi 
when  be 
Oertlirai  • 
(Colo.) 

10.  An 
be  malnta 
party,  wb 
ship.    Sl 

11.  Nev 
mitted  in  1 
ests  arise, 
the  burdei 
(Me.) 


Bee  also  H  1 

ship. 

Election  ! 

To  reatrs  1 

tain  able  by  1 

Unlawfu  : 

ADULTE  I 


vent  one  pa  I 
versely  to  t  1 
under  a  dee 
slats  than  It  : 
passes  no  tli  1 
2.  Me.  R  I 
to  adverse  1  : 
fronting  up  ' 

maintaining  1 
to  overflow 

Charlotte  t.  . 


Of  hlghw  I 
AXiTERA'.l 


3gle 


Anima.1  ,8 — Abb  est. 


tbe  Dame  o(  s  surety  before  tbe  approval  of  a 
bond,  upoD  tbe  lubillty  ot  other  (ureliea. 
State  T.  MeQonigU  (Ho.)  785 

AinHALS.    See  also  Etisbrch,  8S. 


holdiQK  It  cftptive, 

BcUon.     Jama\.  IKnxilUe.) 

S.  Following  a  moose  fn  a  forest  ontli  It 
becomes  snoWbouDd.aod  then  capturiDg  It  dur- 
ing close  time,  i«  a  violatioo  of  He.  Rev.  Htat, 
chap.  80,  g  9,  prohibiting  banting,  killing,  or 
deatrajrlng  ■  moose  duriog  that  time.  Id. 

3.  Tbe  common-law  rule  requiring  an  owner 
to  keep  bia  stock  within  bis  own  enclosure  Is 
not  in  force  in  Oiegou.  Motet  v.  Soutlum  P. 
a  Oo.  (Or.)  185 

NOTBBAKD  BBUCTS. 


APPEAL  AND  EBBOB. 

1.  An  attack  upon  one  of  several  para- 
graphs of  a  complaint,  made  for  the  fint  time 
ID  the  Hsslgnment  of  errors,  will  be  unavailing, 
even  ahhough  the  paragnipb  assailed  is  tbiIi- 
,  callv  defective.  LouUntU,  K.  A.  A  C.  B.  Co. 
r.  Corpt  llnd.)  636 

3.  Objeclions  to  tbe  admisalcn  of  tesUmonr 
In  criminal  as  well  as  Id  civil  cases  must  slate 
opportunely  tbe  reasons  therefor.  In  order  to 
preserve  rulings  for  a  review.  Staia  v.  Hope 
(Mo.)  608 

8.  An  objection  to  the  admisston  of  ev- 
idence in  answer  to  aqueHtlOD  propounded  lo 
a  witness,  on  the  ground  that  it  is  "  improper 
and  incompetent,  or  that  it  is  '"  irrelevant  and 
immaterial  and  does  not  rebut  anjthing,"  is 
too  genera]  (o  raise  any  queetion  for  the  coq- 
aidcralion  of  Ibe  appellate  court.  Cincinnati, 
/.  81.  L.  A  C.  R.  Co.  V.  Boward  (lad.)       003 

4.  Tbe  exclusion  of  a  question  defigned 
only  lo  show  the  bias  of  a  witness  already 
effectually  impeached  by  record  evidence  is 
Dot  prejudicial  error.  T^lerv.  Waddingliam 
(Conn.)  657 

5.  Tbe  fact  that  a  witness  testified  on  be- 
half of  the  State  In  a  criminal  case  without 
having  first  beeu  sworn  is  not  ground  for  error, 
where  uoobjectioD  was  made  at  the  bearing  be- 
fore be  was  fully  croBs-essmined,  Slate  v. 
fope  (Mo.)  608 

6.  Anorderlimiting  tbe  number  of  witnesses 
on  each  ride  on  a  cenain  point,  when  made  at 
or  near  tbe  beginning  of  a  trial  without  object- 
tioQ  by  either  parly,  cannot  be  complained  of 
afterwards.     MtConneU  *.  Otage  (Iowa)      778 

7.  Erroneous  instructions  are  Dot  cured  by 
others  coalradtcCiDg  them.  Uhitago  City  H. 
Co.  T.  B"ifcoi(Ill.)  404 

8.  A  case  cannot  be  affirmed  on  other 
ground?,  where  errooeous  instruclions  od  one 
count  have  been  given  to  the  jury.  Amaker  v. 
Seu>  (S.  C.)  687 

9.  In  an  aclion  at  law,  ihe  ioferences  of 
fact  made  by  the  trial  court  are  not  reviewable 
«L.RA. 


OD  appeal,  provided  they  an  fairly  whhhi  th« 
scope  of  the  evidence.  Oonntd  v.  F\tiur  (Ho. 
App.)  147 

10.  A  case  wfll  not  he  remanded  for  ft  iiK>r» 
spedflc  finding  where  the  facts  aeceaiftry  are 
stated  in  effect  and  have  been  assumed  h^  both 
parlies,  and  tbe  case  beard  on  its  merits  wttboni 
objection.     Jbnedid  V.  (7A(ua  (CoDD.)  120 

11.  Wbere  a  defendant  was  totallv  deprived 
of  his  defense  by  tbe  action  of  the  court  in  fint 
sustaining  a  demurrer  to  bis  answer,  which  set 
up  a  contract  for  tbe  sole  agency  of  the  goods 
purchased  by  him,  and  a  breach  thereof  by 
plainiiffB,  and  then,  on  his  amended  anewer 
eelting  up  tbe  invalidity  of  the  contisct  as  an> 
absolute  defense,  making  a  ruling,  after  lite 
esse  was  submitted  on  the  pleadings,  to  the  ef- 
fect that  the  contract  was  valid,  althoogh  iha 
latter  ruling  was  correct  tbe  judgment  will  ha 
reversed.     NeweU  v.   Meyendorff  (Uont.)   440 

12.  Costs  on  motion  are  regarded  on  appeal 
as  in  tbe  discretion  of  the  court  below.  Jtriuw 
V.  AiWins  (Wis.)  467 

NoTKB  amdBkixfb. 

Biceptlon  to  rulings:  necessity  of,   in  court 

below;  must  be  specific  aud  oeflnite;    must 

stale  grounds;   what  bill  of  exceptions  must 

show;  what  record  most  show.  608 

APPBOPBIATIONS. 

An  appropriation  Is  "made  by  law"  for 

the  salary  of  an  officer  by  a  Sl^te  Con3tilu>^<a 
which  plainly  declares  what  the  amount  of  h  j 
compensation  shall  be;  and  no  legislative  ii)> 
propriaUouia  necessary  in  that  case  to  aulhoiiza 
payment  ^ate,  Botvilt,  v.  HickTiian  (iAoaX.) 
403 

ABBITBATIOH,   See  also  Etisbkce.  35. 

1.  The  cerliflcate  of  architects  which  is, 
by  a  contract,  made  a  oondition  precedent  to  a 
rfght  of  action,  must  be  obtained  before  an  ac- 
tion I  iiTT  1^  iiiiiiiilniiii  il  on  Ihe  contract,  ff  iLo 
arcliitccls  ^ve  not  been  guilty  of  fnud  or  col- 
lusion.   BanUy  v.  Waiktr  (Mich.)  207 

3.  Recovery  upon  a  qtumtum  meruit  can- 
not be  based  on  a  contract  which  makes  ft 
cerliScflle  of  architects  a  condition  precedent 
to  a  rieht  of  sction,  where  the  certiilcale  has 
not  been  obtained.  Id, 

8.  Hemedying  the  defect*  pointed  out  by 
archllects,  but  not  in  the  ways  sugseAed  by 
them,  and  without  obtaining  from  them  1ii4 
certificate  made  by  the  ctHitract  •  condilioB 
precedent  to  a  right  of  action,  cannot  give  a 
cause  of  action.  Plaintiffs  cannot  aubstitutft 
their  own  assertion,  or  the  opinion  of  the  Jury, 
for  the  decision  of  the  architects  Jd, 

ABBEST. 

1.  Tbe  mere  fact  that  a  perarai  la  drunk 
CD  the  streets  will  not  authorize  his  arrest,  un. 
der  an  ordinance  for  being  "found  drunk  in 
the  streets,  hallooing  or  making  an  unuaual 
noise."    State  v.  hunter  (N.  C.)  529 

3.  An  officer  must  determine  at  bis  peril 
n'bctber  an  offense  has  been  committed,  before 
making  an  arrest  without  a  warrant,  where 
bispowerloarresi  without  wirrantia  expressly 
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cooflned  to  ouea  where  be  wea  an  ofienie  com- 
mitted, or  where  be  knows  it  bas  been  com- 
mttted,  and  hu  reaMunble  ground  to  appie- 
bend  an  eicape.  Mi. 

8.  An  ordlDancfl  pioTldlnc  that  a  person 
may  be  arrested  and  taken,  without  warrant  or 
bevfcK.  to  the  Htailon-house  because  be  refuses 
to  "moTe  on,"  and,  in  the  opinion  of  an  offi- 
cer, "unreaeonabl;  persists  in  remslDinf;  bo  aa 
to  incommode  Others  passing,"  Tlolates  a  con- 
•Ututional  provision  tbat  "  no  person  aball 
be  taken,  Imprfsonul  ...  or  In  any  manner 
deprived  of  bis  life,  libertj,  or  property,  but  by 
the  law  of  the  land."  Id. 

4.  If  all  except  one  of  those  wbo  are  ob- 
■tnictln^  a  sidewalk  disperse  upon  request  of 
an  officer,  the  one  remainbis  is  not  subject  to 
arrest  for  obstructing  the  Itm  passage  of  tbe 
street  "kud  falling  to  disperse   upon  notice." 


)  BaiEn. 


Id. 


Constitutional  protection;  witb  and  without 
warrant;  for  crime  committed  wlihin  view; 
for  breach  of  tbe  peace;  for  misdemeanors; 
right  of  private  person  to  arrest;  how  made;  no- 
tice to  person  arrested;  light  to  use  neces- 
sary means;  aulbority  lo  breat  in  doors;  calling 
for  assistance;  right  to  kUI  In  making  arrest: 
right  to  realsL  62a 

ASSAULT  AHD  BATTEBT. 

1.  Merely  pushing  off  the  honws  of  an- 
other from  grass  which  one  Is  eoliiled  lo  cut  in 
a  highway,  where  the  other  it  wantonly  en- 
deavoring to  spoil  the  grass,  and  then  defend- 
ing against  the  tatter's  attack,  does  not  make 
one  guilty  of  assault  and  batt«ry.  People  v. 
Ibu  (Uich.)  473 


2.  An    Innkeeper   may  be    Justified,  on 
proaecutlon  for  assault  and  bal' 
from  bis  hotel  a  person  who 


battery.  In  removing 

....       ho  was  not  there  as 

guest  01  on  business  wiih  iruesla,  if  he  did 

it  use  excessive  force,  and  first  requested  him 

depart.    8latt  v.  bietl*  (N.  C.)  fil6 

Notes  Ain>  BiuKra 


Defending  rights  in  land. 


473 


For  special  benefit;  power  to  make;  districts; 

for  paving  slreets;  for  repsvioK;   cost  of  gmd- 

ing;  rule  of  appoiiionment;   Iroot-foot  rule. 

869 

ASSIGNniiNT. 

NotKbabd  Bbufs. 
Of  open  account  68 

ASSOCIATIONS.    See  klao  Ikjunci'ioh, 
18. 

1.  Individual  members  of  an  unincorpo- 
rated sssociatioD  are  liable  for  conlracta  made 
in  tbe  name  of  the  association,  without  regard 
to  the  question  whether  they  so  intended,  or 
BO  understood  tbe  law,  and  even  if  tbe  other 
party  contracted  in  form  with  the  association, 
and  was  ignorant  of  the  names  of  tbe  individ- 
«  L.  R.  A. 


ual  members  compoabig  It.    Lavler  r.  Mvr- 
phg  (Conn.)  US 

3.  The  members  of  a  social  club  may  regu- 
late through  their  by-laws  tbe  causes  for  the 
expulsion  of  members  and  the  manner  of  effect- 
ing the  same,  when  such  power  has  been  ex- 
pressly conferred  upon  them  bv  tbeXeglslature. 
Gom.  Burt,  v.  Union  League  (Pa.)  195 

8.  The  enforcement  of  the  provisions  of 
tbe  charier  and  by-laws  of  a  social  club,  which 
provide  for  the  expulsion  of  members,  In  tbe 
case  of  a  person  who  became  a  member  nfler- 
their  adoption,  can  deprive  bim  of  no  legale 
constitutional  right  on  tbe  ground  that  bis  per- 

1  * ..; (J  properly  rigiiu  are  subject, 

K  majority  of  the  meml>era. 
Id. 

4.  Bylaws  of  a  Bodal  clab  providing  for- 

he  expulsion  of  memt —  — '"-   -' 

onduct  which  the  boi 

deem  disorderly  or  Injur 

hostile  to  the  objects  of  the  club  are  not  un- 
reasonable,  arbitrary,    or  oppressive,    nor  do- 
they  viotsie  any  pnnciple  of  natural  Justice. 
Id. 

5.  Failure  of  ■  by-law  to  designate  and  de- 
fine ibe  various  and  specific  acts  wblcb  will  be 
deemed  disorderly  within  the  rule  subjecting 
members  of  a  social  club  to  expulsion  there- 
for, tbe  determination  of  which  question  i» 
left  to  the  board  of  directors,  does  not  render 
:lie  by-law  Illegal.  Id. 

6.  A  minor  offense  is  sufflcient  to  justify 
the  expulsion  of  a  member  from  a  social  club. 
if  tbe  club  sctsingood  faith  and  exercises  only 
tbe  powers  conferred  by  its  charter.  Id. 

7.  A  social  club,  In  tbe  trial  of  a  charge- 
a);niD9t  one  of  its  members,  coDvicUon  of  whlcb 
will,  under  ita  charter  and  by-laws,  subject 
him  to  expulsion,  acts  as  a  Judicial  tribunal, 
and  its  Judgment  therein  renders  the  case  k» 
judicata,  and  will  preclude  Its  re-examloatioD 
units  merilsbya  judicial  court.  id. 

NoTBS  Ain>  BBmFB. 
By-laws  conclusive  on  memben,  175- 

Conclusiveness  of  expulsion  from.  104 

ASSUMPSIT,    Soe  Acnon  ob  Soit,  4. 
ATTACHBIEHT,      Bee  also  Xbtt   anD' 

SxiZHBI.ff. 

The  judgment  of  a  court  In  an  attach- 
ment case  cannot  create  a  lien  operalinK  retro- 
actively, SO  as  lo  cut  out  intervening  rights  of 
otben.     Wett  v.  Fiopl^i  BitnkfliiBi.)        72T 

NoTKS  AHD  BRUra. 

Validity  of;  how  law  construed;  sufflclency 

of  levy  to  create  lien.  ^^ 

For  what  garnishee  held  liable.  68 

BANKRUPTCY. 

The  discharge  of  a  judgment  debtor  Id 
bankruptcy,  although  the  judgment  has  ceased 
to  be  a  lien,  does  not  render  It  uoavailinK  for 
the  purpose  of  redeeming  the  debtor's  Iaod» 
from  sale  under  a  pilot  Tadgoient.  Peaie  v, 
mtehitim.) 


uCoogk 


BAITKS  AND  BASKINO. 

1.  The  owcet  of  drsfu,  who  Indunea  them 
tn  blank  and  places  them  vitb  ft  bank  for  col- 
lection, maj  avntl  himself  of  the  benefit  of  a 
lestrlcrtive  hdorBemeiit  placed  thereon  by  auch 
bank  when  It  transmitted  tbem  la  It«  cone- 
epondeut  for  the  purpose  of  effecting  such  col- 
lection. Fruman'i  Nat.  Bank  t.  Hatiimal 
Tube  Worli  Co.  (Mass.)  43 

S.  The  legal  title  to  commercial  paper  io- 
doTsed  "for  collection"  passes  only  so  far  u 
to  enable  the  indorsee  to  demand,  receiTC,  and 
sue  for  the  money  to  be  paid.  Upon  sach  in- 
dorsement the  owner  may  control  his  paper 

gent. 
10. 

8.  A  bank's  indoTaement  of  oommerdal 
paper  directing  pay  men  I  "foraccountotiuelf" 
doesnotimply  that  it  istbeowneroftbe  paper, 
where  the  foaorsemenlof  the  bank  from  which 
lla  title  was  derived  was  of  the  same  kind. 
Id. 

4.  A  bank  to  which  commercial  paper  baa 
been  transmitted  for  colleclion  will  not  be  per- 
mitted to  dispute  the  right  of  the  owner  lostop 
payment  thereof,  although  it  bae  made  credits 
or  advances  to  an  intermediate  collecting  agent 
on  account  of  the  paper,  if  the  same  were  made 
before  the  paper  baid  been  collected;  nor  can 
sucb  advances  be  recovered  from  the  owner  as 
money  paid  for  hia  use.  Id. 

NoTBs  ASD  Bbibfb. 

Collections  by  banks;  agency ;  llabflities.     43 

Banker'a  lien;  agency  for  collectloD.         46 

BICYCLE.    See  also  HiaHW^TB,  iS,  t. 
Notes  uid  Bbibts. 
A  Tebicle.  772 

BHiIi  OF  SALE.    Bee  Hones  lUoiKa. 


1.  Certainty  as  to  the  payor  and  payee,  the 
amount  to  be  paid,  and  the  terms  of  payment, 
id  the  essenlial  quality  of  a  negotiable  promis- 
sory note;  and  Ibat  certainty  must  continue 
until  the  obligation  Is  discharged.  Hegtter  v, 
Gonutodi   (S.  D.)  8S8 

S.  A  cote  promising  to  pav  a  certain  sum, 
"  with  interest  from  date  until  paid,  at  the  rale 
of  10  per  cent  per  annum,  8  per  cent  if  paid 
when  due," — is  not  negotiable  because  of  uncer- 
tainty  in  the  amount  lo  be  paid.  Id. 

8.  Blanks  in  the  body  of  a  note  where  the 
amount  and  place  of  payment  should  be  named 
will  not  render  Ihe  note  oon-negollable,  if  the 


or  a  breach  of  the  warranty.  Milur  v.  Otto- 
tMrytUlcb.)  428 

S.  A  person  who  fraudulently  plues  in 
circulation  the  negoUable  instrument  of  so- 
other, whether  made  hybim  or  by  his  spparent 
anthority.  and  thereby  renders  him  liable  to 
pay  the  sum  to  a  bona  fide  purchaser.  Is  guQiy 
of  a  tort,  and,  in  the  absence  of  speclaJ  cinmm- 
stances  diminishing  its  value,  is  presumptively 
liable  to  the  injured  party  for  the  face  value 
thereof.  MetrepoiilaH  EUv.  R  Go.  v.  Xne»- 
laiut  (N.  Y.)  368 

e.  If  an  innocent  partv  has  been  defraud- 
ed into  giving  notes,  he  Is  not  obliged  to  con- 
test them  in  tbe  bands  of  a  stranger  on  any  in- 
formation short  of  a  certainty  that  the  lallier  is 
not  a  bona  flde  holder,  l)ef  ore  "bringing  an  action 
against  tbe  party  defrauding  him.  Enight  v. 
lAnteg  (Hlch.)  471 


NOTEI  AHD  BaiKn. 


8«S 


Form  of. 

What  are  negotiable  Instrumeuts.  893 

Indorsement  for  colleclion.  43 

Effect  of  restrictive  indorsements.  44 

Burden  of  proof  as  to  bona  flde  purchaser. 
438 
Fraud  vitiates;  given  for  Bohemian  oats,  477 

BLASTINO. 

Tbe  words  "  all  persons,"  In  Me,  Bev. 
Stnt.  chap.  17,  gg  38,  34,  requiring  notice  by 
those  engaged  in  blnstlng  before  an  ezploslon, 
so  that  "all  persons"  or  teams  sball  have  time 


BOHEHIAH  OATS.  See  CoNTBAora,  81. 
BONDS.    See  also  Cohtuacts,  19. 

1.  Tbe  Issue  of  county  bends  to  be  paid  by 

tax,  for  the  purpose  of  procuring  seed  grain  for 
ne»ly  farmers,  is  tor  a  public  purpose;  and  a 
statute  authorizing  counties  to  take  sucb  action 
is  not  unconstitutional.  Buch  tax  is  for  the 
necessary  support  of  tbe  poor.  State,  Oood- 
v!in,  V.  Nelton  County  (N.  D.)  383 

2.  An  amended  city  charter  providing  tbat 
(he  city  may  borrow  money  by  Issuing  bonds 
not  to  exceed  tbe  sum  of  $iOO,OUO,  omilting 
the  words  of  the  former  charter,  "but  never  In 
any  form  lo  moke  the  city  liable  for  exceeding 
that  amount  in  tbe  aggregate,"  gives  authority 
to  issue  bonds  subsequent  to  tEe  date  of  the 
charter  to  the  extent  of  $100,000,  although  a 
t«nded  indebledness  already  existed.  Jtauidin 
y.9remtiUe(ii.a.)  391 

8.  A  surety  Is  not  liable  on  a  bond  signed  by 
him  alone,  but  purporting  to  be  signed  by  the 


idbyGoOgle 


Boos- Ag  ekts— Casriers. 


f&noot  be  held  liable  on  the  bond,  m  be  did 
not  Intend  to  become  the  aole  »iTet7.  Stale  y. 
JleOoniglt  (Ho.)  186 

S.  Braiing  the  name  of  a  auretf  at  hie  re- 
oueet,  and  the  aabelitution  of  aDothei  before 
.  Uie  approTal  of  tn  offifdal  bond,  and  without 
the  conteotoi  knowledge  of  tbe  other  auretiee, 
dlachargea  them,  nben  tbe  approval  of  the 
bond  by  the  court  waa  made  with  knowledfto 
of  the  nibatilutlon  and  of  tbe  fact  that  tbe 
other  niretlea  bad  do  knowledge  thereof,      id. 

KoTxa  akdBbufb, 

What  eaeentlta  to  Mod  aurety.  tBH 

Of  officer;  liability  of  sore^;  eraanrea;  ea- 
toppeL  786 

Hmilclpal;  action  to  caucel;  wbea  maiol«iii- 
able.  249 

CODClurivenefla  of  redtala;  right  of  munl- 
clpatl^  to  dispute;  piotectloa  of  bona  tide  pur- 
chaser. 801 

BOOK<AOENTS.    See  PEDDLKsa. 

BOUNDABIES. 

1.  If  kdeacriplton  be  by  metea  and  bounda, 
DO  refeTBDCe  being  made  therein  to  a  lake  by 
which  tbe  land  lies,  iben  only  die  land  Included 
within  tbe  lines  aa  fixed  by  the  terms  u«ed  by 
tbe  DATtiea  to  the  deed  will  pass  to  the  gtaoiee. 
LemUek  \.  Nya  (Obio)  STB 

2.  If  the  call  In  the  description  of  land 
Ivlng  by  BD  inland  Don-nsTlgBble  lake  be  to  and 
tbence  along  tbe  margin  of  the  lake,  the  title  of 
the  parchaser  wlU  extend  to  low-waler  mark 

8.  Where  one  who  owns  a  tract  of  land  that 
■urrounda  and  underlies  a  non-navieable  lake, 
tbe  length  of  which  is  distinguish  ably  greater 
than  its  breadth,  coaveys  a  parcel  thereof  tbat 
borders  on  the  l^e,  by  a  d(w;r{ptloii  that  makes 
the  lake  one  of  ita  boundaries,  tbe  presumption 
is  that  tbe  pariieB  do  not  intend  that  tbe  gran  tor 
ahould  retain  the  title  to  the  laod  between  tbe 
edge  of  tbe  water  and  tbe  centre  of  the  lake; 
and  tbe  (iOe  of  tbe  pntcbaaer,  therefore,  will 
extend  to  tbe  centre  thereof.  id. 


TIES, 

A  statute  autborizing  a  dty  to  b,ulld 
bridees  within  its  limits  does  not  necesssrily 
revoke  authoitty  given  to  the  county  by  Ken- 
eral  statute,  without  reatriction  as  to  locality, 
to  build  a  bridge  within  those  limits.  Aa  there 
may  be  bridges  serving  only  a  city  purpose,  so 
there  may  be  others  demanded  in  the  same  ter- 
ritory for  county  purposes;  and  where  tbe  dr- 
cumstancea  create  thiademand.and  the  bridge 
is  for  the  use  and  benefit  of  the  people  of  itae 
county  at  large  or  of  some  coDsiderable  portion 
of  them,  and  intended  and  needed  as  well  for 
those  outside  as  for  those  inside  the  city,  the 
■utbority  of  the  county  to  build  it  Is  not  an- 
nulled by  the  local  dty  statute.  Blrinner  v. 
BmderiM  (Fla.)  CS 

BUBDEIT  OF  PROOF.    Bee  Etidbnce, 

n. 


Id.) 


OAlTTASSIiRS.    See  Peddlers. 


CARBIEBS.    See  also  Tual,  16. 

1.  PasaenRer  carriers  are  bound  to  exercise 
tbe  utmoat  decree  of  care,  skill,  and  diligence 
consistent  with  Ihe  nature  of  tbeir  bubinees, 
in  providing  sate  and  convenient  modes  ol  ac- 
cess to  tbeir  trains  and  of  departure  from  tbem. 

"t,  W.  ±  B.  B.   Go.  7.  Andermn 
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3.  A  passenger  is  JuatlGed  In  assumine  tbat 
no  traio  will  be  permitted  to  pass  a  station  at 
which  a  passenger  tr^  baa  aiopped  for  the 
discharge  and  receipt  of  pasaengers,  in  aucb 
manner  aa  to  interfere  with  them.  Hence  be 
cannot  be  held  guilty  of  contrlbuioir  negli- 

{;ence  aa  matter  of  law  because  he  failed,  before 
caving  tbe  car  on  which  he  waa  traveling,  to 
look  out  for  an  approaching  train  by  which  be 
waa  injured.  Id. 

8.  Where  a  passenger  was  injured  white  at- 
tempting to  alight  from  a  train  at  a  regular 
EtatioD,  by  anoLner  train  belonging  to  the  same 
carrier  and  In  charge  of  its  servanta,  which 
ran  pa£t  the  station  platform  while  the  pasaen- 
gers  of  the  forhier  train  are  lieing  received  and 
diacbargod,  tbe  carrier,  to  relieve  itself  from 
liability  for  damages,  muat  ahow  tbat  It  uaed 
the  degree  of  care  which  the  law  imposes  upon 
IL  Id. 

4.  A  carrier  is  liable  for  an  unlawful  and 
Improper  act,  and  for  tbe  natural  and  legitimate 
consequences  thereof,  which  is  committed  bv 
its  servant  towarda  its  passenger  while  sucL 
servant  is  engaged  in  performing  aduty  whicb 
tbe  carrier  owes  to  toe  paasenger,  no  mattei 
what  the  motive  is  which  incites  the  commis- 
sion of  the  act.  DiBinMt  t.  iVow  York  0.  & 
H.R.R.CO.  (N.  T.)  224 

5.  If  the  performance  of  a  railroad  com- 
pany'a  contract  to  transport  a  passenger  Is  tem- 
poraiily  Buspended  by  a  defect  in  the  roadbed, 
be  is  enlilleo,  during  tbe  time  required  to  over- 
come the  defect,  to  oil  tbe  rights  of  a  passenger 
upon  a  moving  train.  locluaing  that  of  protec- 
tion from  the  willful  misconduct  of  the  com- 
pany's servants.  M. 

6.  The  porter  of  a  sleeping  or  drawing- 
room  car  which  forms  a  port  of  tbe  train  of  a* 
railroad  company  under  a  contract  with  its 
owner,  who  sella  separate  tickets forprivilegea 
upon  sucb  cars,  and  who  fiimiahea  biaownaerv- 
ants  to  collect  tickets  and  assist  pesacngers,  is 
the  servant  of  the  railroad  company,  for  whose 
acts  done  in  tbe  performance  of  a  contract  to 
carry  a  passenger  it  la  responsible,  notwlth- 
Btandiog  an  agreement  which  may  be  made 
upon  the  subject  between  the  company  and  the 
owner  of  the  car.  Id. 

7.  It  is  no  defense  to  a  anit  against  a  car- 
rier to  recover  damages  for  an  assault  com- 
mitted by  its  servant  upon  apessenger.thalat  the 
time  the  assault  was  committed  tbe  servant  bad 
floisbed  tbe  temporarv  and  particular  service 
which  he  had  underisKen  to  render  to  the  pas- 
senger, If  Ihe  contract  of  carriage  was  not  yet 
performed  and  the  duty  still  rested  on  the  car- 


R.B.Oi>.  (H.  T.)  234 

e.  A  common  Mrrier  cannot,  eren  by  ex- 
press coDtract,  exempt  itself  from  liability  for 
^rosa  neeliKence  or  nillful  misconduct.  ChC- 
eago  A  N.  W.  R.  Co.  v.  Chapman  (III.)  606 
9,  Ad  amount  named  in  a  bill  of  lading  aa 
the  llniit  of  llabilitj  will  not  restrict  recovery 
for  a  loss  due  to  groat  De>[11geBce,  wbere  tbe 
amount  vas  inserted  by  tbe  carrier's  a s^nt  with- 
out asking  auy  questions  as  to  tbe  value  of  the 
property,  and  nitbout  notice  to  tbe  shipper  of 
any  dllleieiice  in  ratea  In  cas«  of  such  limita- 


tiun. 


Id, 


10.  Delay  In  tbe  transportation  of  goods, 
which  is  caii>ied  solely  by  a  mob.  will  not  ren- 
der the  carrier  liable  at  common  law  to  maka 

food  losses  ariaiDg  from  a  decline  in  tbe  mar- 
et  price,  or  from  the  deterioration  In  their 
SuaUty  on  accouot  of  their  perisbable  nature, 
uring  time  of  transit,  Oulf,  0.  A8.  F.  R.  Co. 
T.  Lmi  (Tex.)  828 

11.  Tbe  exclusive  right  to  use  tbe  platform 
of  8  railway  company  for  receiving  anddis- 
cbarginfr  passengers  cannot  be  granted  by  tbe 
company  to  one  liack-onner.  Montana  U.  R, 
Co.  V.  LaTigloii  (Hoot.)  738 

Notes  ajid  Bkif.9B. 

Care  for  pnBaengeia;  contributory  negligence. 

678 
Regulations  for  use  of  depot  and  grounds, 

7&3 

CASE.  See  AnmALB,  1;  O&bbibhhbnt,  0. 
CHAKACTEB.    Bee  Evidence,  dS. 


CITIZENS. 

Notes  akd  Bbietb. 
Polillcal  rights  ot  887 

CI.AIKS. 

An  action  to  recover  damages  for  Inju- 
ries resulting  from  the  ntgligence  of  a  servant 
of  tbe  Commonneallh  in  the  performaoce  of 
bis  duties  is  not  a  claim,  within  the  meaning 
ot  Mass.  Acts  1B87,  chap.  346,  wblcb  autbur- 
Izet  the  mainlennnce  of  a  suit  against  the  Com- 
monweallh  to  recover  "all  clnims"  against  It, 
whether  al  law  or  in  equity.  Murdodt  Parlor 
QraU  Go.  V.  ihm.  (Mass.)  S99 

CLOUD  ON  TITLB. 

1.  A  cross-bill  Id  a  suit  [o  remove  «  cloud 
from  title  will  not  bedismissed  because  defend- 
ant denies  tbe  title  to  bave  been  in  the  person 
under  wbom  both  parties  claim,  at  tlie  lime  of 
tbe  levy  of  a  writ  of  attachment  under  which 
plain  tiff  claims,  where  this  denial  is  qualifie>1 
and  explained  by  alleviations  sbowing  tbut  a 
Convejsnce  canceled  at  suit  of  defendant  wa:. 
tbe  foundQlion  of  the  denial.  Wat  v.  People'i 
Bank  (Miss.)  121 

Z.  Relief  will  not  be  denied  on  a  crosH-bill 
in  a  suit  to  remove  a  cloud  on  title,  because  de- 
8X..R.  A 


Notes  txi>  BBtsa's. 


CLUBS.    See  AaaociATionB,  2-7:  Lett  txiy 
Seizure,   4;   Uandamcb,    Notes   asi> 

COLLEGEa 

No  power  to  confer  the  degree  of  IL  D., 
or  any  other  degree,  ia  given  to  a  coiporatioa 
by  the  general  Taw  of  a  State  aulhonzin^  lo- 
corporatlon  for  tbe  purpose  of  maintaining  a 
literary  and  KlentiQc  Inalilntion.  Toienduni 
V.  Orav  (Vt.)  118 

COMMERCE.    See  also  Taxes,  S. 

1.  A  state  statute  requiring  a  license  from 
every  peddler  or  itinerant  trader  by  sample  or 
otherwise,  unless  be  is  a  disabled  soldier  of  the 
State,  is  unconstitutional  as  a  regulation  at 
commerce.  Wrought  Jron  Bangc  (Jo.  t.  John- 
•0n(Oa.)  87* 

2.  A  Htale  statute  compelling  railroad 
companies  to  furnish  double-decked  can  for 
sheep,  under  a  penalty  for  failure  to  do  so.  and 
limiting  the  price  per  carload,  la  void  as  an 
attempted  regulation  of  commerce,  when  ap- 
plied 111  intcralBle  shipmenta.  Stanley  T.  Wa- 
batA,  St.  L.  dk  F.  R.  Co.  (Mo. )  H» 

NOTEB  AKD  BaiBFa, 
Extraterritorial  effect  of  state  statutes  affect- 
ing. 650 

C013M0N   ERROR.     See  also  Custok 

ADD  UbaQE;  Tbui.,  B. 

Notes  urn  Briefs 

May  past  for  lig^t.  6?) 

CONFLICT  OF  LAWS.     See  also  Rs^ 


1.  The  law  of  tbe  Stale  In  which  a  note  for 

money  loaned  is  given,  governs  on  tbe  ques- 
tion of  usury,  where  it  is  secured  by  a  deed  of 
land  located  in  tbe  Stati;,  and  part  of  Iba 
money,  tepreeenting  the  usury,  was  deducted 
from  the  loan,  and  never  paid  over  to  the  bor- 
rower, although  tbe  note  is  expressly  madepaf- 
able  in  another  State.  J/arfinv.  j0A(UM(Ga.) 
1» 

a.  An  exemption  law  of  one  State  has  na 
effect  in  an  action  brought  in  anolber  Stale. 
Carton  v.  Mempku  (ft  U.  R.  Co.  (Teno.)    *I3 

8.  A  disrhnrge  under  state  Insolvencj 
laws  will  not  release  eiisling  debts  due  to  non- 
resident creditors  who  do  not  come  in  wo 
prove  tlitir  claims  in  the  insotvency  proceed- 
ings.    PhoDixNat.  Banicv.  Ai(cAcU«r(Mn3s.) 

4.  Wbere  a  policy  of  insurance  Is  Issued 
on  property  In  one  State  by  a  company  in  ii- 
olber  Stale,  and  it  doea  not  appear  where  it 
was  delivered  or  payable,  or  wbere  tbe  eon- 
tract  was  made  or  Ibe  premium  paid,  it  m^T 
be  inferred  that  tbe  con  tract  was  made  in  elthW 


Notes  akc  Bbibfi. 
What  law  gonma  ezecatlon  of  will.       82S 
As  to  contracta;  under  Vwatj  Lawi.        170 

CONSTITUTIONAL    LAW.    See    bIeo 

Appropiuationb;  Hiohw&tb,  S;  Mabter 

Aim  Skbvast.  8;  Btbeet  Kailwatb,  6. 

1.  A  statute  nnlborlzlng  tbe  creatioa  of  a 

muDlcipal   corporation   hj  a   judicial  court, 

upon  petilfoD  of  a  majorilr  of  the  inbnbltaDia 

•of  the  terrilory  to  be  incorporated,  is  uocnnBti- 

tutioTial  ai  delegating  leeislatire  fiinctiooa  to 

thecourt.    Tamfcwy.&Ky,  v.  fifeu'ar({Wash.) 

106 

5.  Theenactmeat  of  a  Btatuteiaauaurpation 
•of  judicial  power  where  It  ndjudtraCes  aii  act 
unlawful  and  presumptively  in  juriouBaud  dan- 
gerooe  wlilcb  is  not  and  cannot  he  made  to  be 
so  without  a.  fioktlon  of  coDBtitutional  rights, 
and  where  it  fmperBtlveW  commands  the  court 
to  enjoin  such  action  without  proof  that  aaj 
-injury  or  danger  has  been  or  will  be  caused  bv 
it     JaneMtilU  t.  Garpenter  (Wia.)  808 

8.  An  ordinance  does  ant  violate  the  consll- 
tuttonal  law  of  "  equality"  because  it  applies 
10  one  village  of  the  State  only.  Stitiunereille 
T.  Frtfleg  (3.  CI  864 

4.  A  Btatnte  violates  the  essential  spirit,  pur- 
poM,  and  intent  of  the  Cocstiiution  and  is  con- 
trary to  public  justice,  where  it  declarea  that  It 
^aU  be  unlawful  within  tbe  limits  of  a  single 
-county  to  drive  piles,  etc.,  in  a  river  which 
flowa  through  other  counties  also,  and  gives 
only  to  resident  taipayers  and  owuersor  lessees 
of  ibe  right  to  use  water  ot  said  river  for  a  mill 
or  tacloiy  within  said  couuly  the  right  to  an 
Injunction  against  tbe  prohibited  acts,  without 
proof  that  any  injury  or  danger  haa  been  or 
will  be  caused  thereby.  JaiuwilUv.  OaTpenter 
<Wia.)  808 

6.  A  itaiute  making  it  unlawful  for  the 
owner  of  ground  having  the  right  to  use  it,  to 
drive  pile*  into  It  anywhere  within  a  river,  for 
•ny  purpose,  prevents  the  lawful  ose  of  bis 
property,  and  takes  it  away  from  hira  without 
-compensation  ordue  processor  law,  and  denies 
blm  the  equal  protection  of  the  law.  '  Id. 

6.  TTnleea  articles  seized  because  naed  for 
Tloiatlng  law  are  of  such  a  character  that 
tbe  law  will  not  recognlM  (hem  as  property  en- 
titled aa  such  to  its  protection  under  any 
«licumBtancea,  tbev  cannot  be  summarily  de- 
ItroyedwithoutaQordiDgthe  owner  as  opnor- 
tUDlly  to  be  heard  upon  the  subject  of  their  faw- 
fnl  use,  and  to  show  whether  or  not  tbey  are 
Intrinsically  nsefu]  or  valuable  for  eome  lawful 
purpose.     Stats  v.  Bobbini  llud.)  488 

7.  An  ordinance  is  not  "unequal  and  nnjust^' 
on  the  ground  that  It  permits  the  owner  of  a 
•mall  parcel  of  ground  to  cultivate  a  larj^r 
proporlioD  of  bis  ground  than  the  owner  of  a 
larfcer  tract  can  do,  where  the  same  maximuu 
limit  ia  fixed  for  all  persons.  Sitrnmenrille  v. 
FntOeii  {B.  C.)  854 

6.  A  government  has  an  Inherent  right  to 
impose  such  restraint  and  to  provide  such  reg- 
ulations in  regard  to  tbe  pursotts  of  life  as  the 
«L.RA. 
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CONTRAC 
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IV.  Rblibt 
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toe  county  cicrjt,  nno  nas  no  power  to  maEe 
siicli  contract,  will  not  ^vent  recoTery  for  the 
full  BtDtuIorv  rate.  Bofffaan  t.  Chipper:: 
<feun<y  (Wi3.)  781 

3.  Whatever  may  fairly  be  implied  from 
tbc  Unns  or  nature  of  an  iDstrament  Is,  io 
judgmeDt  of  law,  conlaincJ  in  IL  LawUr  t. 
Marphy  (Codd.)  113 

4.  Wheterer  is  necessary  to  be  ilone  io  oi^ 
der  \a  accompliBb  work  specialiy  contracted  to 
be  performed  is  parcel  of  tiie  contract,  thouch 
Dut  specified.  Jii. 

B.  Tbe  word  "shipment,"  in  a  contract 
purcbasiDft  1,000  tons  of  sugar  "for  ahipment 
within  thirty  days,  by  sail  or  sleom,  mIIm^s  op- 
tion," and  providing  for  marine  insurance  by 
the  buyers,  means  tbe  delivery,  within  tbe  lime 
tequiied,  on  some  vessel  destmed  to  the  proper 
port,  which  the  seller  has  reason  to  suppose 
will  sail  nilbin  a  reasoQahle  tioie  after  sblp- 
tnent.  and  does  not  mean  a  clearance  of  the 
vessel  as  well  as  putting  the  goods  on  board, 
where  there  is  nothini;  to  indicate  tbat  the  seller 
was  expected  to  exercise  any  control  over  the 
clearance  of  tlie  vessel  or  her  subsequent  man- 
agement, Moraf  Ltdtmy.  Hatemtj/er(N.  Y.) 
245 

6.  A  guaranty  tbat  cattle  of  another  per- 
son will  sell  in  market  for  4  cents  per  pound, 
made  in  consideration  of  the  psyment  of  (SO 
and  an  agreement  by  the  other  party  to  pay 
the  guarantor  any  excess  in  the  selling  price 
above  4  cents  per  pound.  Is  a  gambling  con- 
tract, Cruton  Fint  Hat.  Baak  v.  Carroll 
(Iowa)  275 

n.  PBRFORHAitOB;  Violation  ;  Enfobcb- 

7.  Issulog  B  cards,  each  ptod  for  SO  ctohb- 
tngs,  is  a  substantial  compliance  by  a  bridge 
company  with  a  contract  to  sell  100  tickets  for 
|1.     Neuvort  v,  HeapoTt  A  C.  Bridge  Co.  (Ky.) 

8.  Shipment  of  goods  which  do  not  cons 
tute  a  full  cargo  is  sulUcientlv  made  by  pladi 
them  on  board  the  vessel  bound  for  the  t 
t«nded  port  and  engaged  iu  an  honest  effort 
«t)tain  a  cargo  for  such  port.  Mora  y  Ledon 
flatanwyw  (N.  T.)  S 

9.  Taking  possession  of  real  estate,  after 
work  in  construcliag  buildings  has  been  done 
thereon  and  the  contractor  has  left  the  prem- 
ises, and  appropriating  to  the  owner's  nse  and 
benefit  the  laborer  malerialsnf  the  contractor, 
does  not  coDSiltute  an  unequivc«al  acceptance 
of  the  work,  eltboutrh  it  may  be  taken  Inl« 
consideration  in  deterrainingthst  matter.  iArn- 
Uy  V.  Walker  (.Mich.) 

10.  It  Is  not  a  violalton  of  a  contract  with  a 
plsnk-road  company,  created  by  its  Act  of  ii 
corporation,  to  enact  that  no  toll  gate  can  t 
kept  or  toll  demanded  within  the  corporate 
limits  of  a  city,  where  such  corporation  had 
accepted  the  proTisiona  of  a  statute  amending 
its  charter,  which  made  the  privileges  of  tL, 
company  the  same  as  those  of  other  comparie! 
under  the  general  law.    SmU  v.  Ukieago  (III.1 


'  Htm  to  leaveaii  nispropeny,  reai,  personal, 
id  mixed,  to  such  child.  Is  not  such  s  pan 
performance  of  ibe  contract  as  to  make  it 
amount  to  a  fraud  to  refuse  performance  of 
the  promise  on  the  ground  that  it  la  within  the 
SUlute  of  Frauds.     FOnd  v.  Sheatn  (III.)  414 

m.  Vamditt. 


under  seal  will  be  upheld. 

emis  V.  Harrison  (N.  Y.)  no* 

IB.  An  entire  contract  relating  to  personal 

well   as  real  estate,  if  void  as  to  the  real 

late,  under  tbe  Statute  of  Frauds,  Is  void  a* 

to  the  personal  property  also.    Pond  v.  Sheean 

(Dl.)  414 

14.  A  parol  promise  by  a  person  to  leave 
all  bis  property,  real,  personal,  and  mixed,  to 
a  child  In  con  ii  deration  of  her  becoming  a 
member  of  his  family  and  taking  his  name,  is 
void  under  tbe  Statute  of  Frauds.  Id. 

Xb.  A  contract  restraining   the  exercise  of 
le's  calling  for  a  certain   time  Is  not   neces- 
rily  void  upon  grounds  of  public  policy,  sim- 
ply because  the  restr^nt  extends  throughout 
"1  entire  Stale.     Hereahoffy.  BouUneaa(R.  L) 

15.  A  contract  not  to  leach  the  French  or 
Oemtan  language,  or  aid  or  advertise  to  tescA 
them,  or  be  connected  in  any  way  with  any 
person,  persons,  or  institutions  that  teacb  them. 
In  the  Stale  of  Rhode  Island,  during  the  year 
after  the  end  of  a  term  of  employment  as 
teacher,  is  unreasonable  iKcause  the  restraint 
extends  beyond  any  apparently  necessary  pro- 
tection to  the  other  party,  unless  it-  is  ahown 
that  the  lattei  would  be  seriously  injured  by 
such  leaching  io  any  part  of  the  State.         li. 

17.  A  contract  giving  a  person  an  exclusive 
agency  for  the  sale  of  a  brand  of  cigars  in  a 
certain  Territory  is  not  void  as  in  restraint  of 
trade.    Staea  t.  Meyendorf  Q&ani.)  440 


IV.  Rdukf  I 


im;  Pabi  Delicto. 


gift,  and,  alter  becoming  feeble  in  body  and 
mind,  was,  although  unwllliag,  driven  by  othei 
members  of  his  family  to  ask  her  for  areconvey- 
ance,  and  she  ^ve  it  without  time  for  refiec- 
■■'--    consultation,    or   advice,  while  deeply 


moved  by  his  distress  and  urged  by  the  family 
lawyer,  who  had  been  sent  with  bim  and  wb 
told  her  Uiat  it  woiild  be  best  for  ber  to  do  ic 


„_  he  knew  that  her  father's  latest  wiU 

had  omitted  all  provisions  for  her  which  former 
wills  contained.  Daf%$  v.  Strange  (Va.)  861 
19.  A  village  wGI  be  denied  relief  in  equity 
against  bonds  issued  under  an  Act  of  the  u^- 
Islature  authorizing  bonds  for  public  improve- 
ments in  the  village  and  used  in  aid  of  a  rail- 
road,  for  which  purpose  Ihey  could  not  be 
legally  authorized,  where  tbe  Act  wasobiained 
by  the  people  of  the  Tillage  by  falsely  reprr- 
sentlDg  to  the  Legislature  that  the  power  '■•> 
issue  bonds  was  desired  for  tbe  purpose  of 
making  public  Improvements  in  Ine  village. 
Tbe  pet^le  must  be  left  to  lucb  defense  h  ibcj 


idbyGoogle 


COHTllIBUTIOM — COHPOUATIOHS,  11. 


ue  (o  be  left  witbout  remedy_  ago] 
otlier.    £irlij>alriek  v.  Clark  {111.) 

81.  It  ■  penon  haTfaw  no  knowledge  ol 
Ifao  w;beine  of  the  Bobemjan-oat  buMoMS,  or  of 
the  corporate  existence  of  Uie  pretended  com- 
p«nj,  or  ot  want  of  integrity  of  lis  parpose 
■nd  ibe  boneatj  of  lis  busJDeBi,  relies  entirelv 
upoD  sod  believes  tbe  statements  of  another 
tbat  there  Is  such  a  corporatloo  and  that  Its  bual- 
□ess  Is  hoaest,  be  is  not  precluded,  on  the 
KTOund  ot  guiltv  partidpatioa,  from  niBintaiu- 
IDK  an  action  tor  fraud  against  the  penon  who 
iDOuced  bim  to  give  his  notes  in  pursuance  of 
such  scheme,  although  fraudulent.  Knight 
Linug  (Hich.)  4' 

2S.  If  a  man,  knowing  that  a  scheme  ts 
fraudulent  and  tbat  tbe  natural  outcome  of  it 
wfll  be  to  defraud  some  innocent  person,  goes 
into  It  solely  tor  Ihe  purpose  of  naVing  monev 
out  of  it,  tlmugb  hemajnol  be  equal);  Id  fault 
wttb  another  who  la  tbe  moving  party  in  tbe 
fraud  and  Inflnenceahiraby  hispersuBslonsand 
representations,  a  court  wfll,  no  the  ground  ot 
puDllc  polity,  deny  him  any  relief  against  the 
other  [Mrty. 

N0TB8  AMD  BiuEra 

When  In  restraint  of  trade;  effect  of  by-law 
of  corporation.  176 

In  partial  restraint  of  trade;  restriction  as  10 
time  or  locality. 

For  building. 

Parol  modifying  contract  tinder  seal. 

Wagering;  InTalldlty;  defined. 

Btatule  of  Frauds  as  to  promise  to  leave 
property  by  will.  414 

ObUined  by  fraud;  relief  from.  47« 

Against  pnbllc  policy.  401 

Denial  of  remedy  to  parties  (n  pari  ddifto. 


00  NTKIB  UTION. 

Infant  heirs  are  not  liable  to  contribu- 
tion at  law  for  the  amount  of  liability  volun- 
tarily Incurred  t^  other  heirs  in  savlne  tbe 
estate  from  Insolvency.  Bmediet  r,  Vhaie 
(Conn.)  120 

COHVERSION.    Bee  Tbotzb. 

COROHEB.    Bee  Whit  akd  Pbocebb. 

COBPOSATIOHS, 

I.  Right  to  Exist. 
XL  Powkbb;  TJbuiipatioii;  Rbmicdt. 
IIL  Stogkholdbrb  ;  OmcBsa;  Dibsotors. 
IV.  Btnxa;  DtaaoLtiTioiT, 
NoTBB  ABB  Busn, 
SLR.  A. 


Sec  also  CoKTRAcre,    10;  F.vlse  Iiipnieos- 

KBKT  ,  IflBURANCE,  14 ;  Tou.  ftOADB.  9, 

4.5. 

I,  RioiiT  TO  Exist. 

1.  Where  a  corporation  Is  organized  under 
a  general  atalule,  a  nroviaion  in  tbe  declaration 
of  Its  corporate  purpose,  the  necessary  effect  of 
wlilch  is  the  creation  of  a  monopoly,  is  void 
as  against  public  policy  "  ■  -^  ■  • 
CHcaga  Oat  Truit  Co.  (. 

9.  A  corporation  orsanized  witb  tbe  ob- 
ject of  purchasing  and  Dolding  all  tbe  sfaarea 
of  the  capital  stock  at  any  gas  company  in  tbe 
clly  or  State  is  not  a  corporation  oriranized  for 
a  lawful  purpose,  wilbin  tbe  meaiiine  of  the' 
Illinois  General  Incorpornllon  Act  (III.  Rev. 
Stat,  cbap  S2.  g  1).  providing  tbat  corpora- 
tions may  be  formed  for  any  lawful  purpose 
wilb   Ibe  exception    staled    thciein.  Id. 

S.  The  word  "unlawful,"  as  applied  lo 
the  purposes  for  which  corporotions  are 
formed.  Is  not  used  exclusivelv  in  the  sense  of 
malum  in  m  or  malv,m  prokibitum,  but  is  also  ■ 
used  to  designate  snch  acta,  powers,  and  con- 
tracts as  are  ultra  viret.  Id. 

4.  Inasmuch  as  Michigan  atatiiies  allow 
policies  ot  life  insurance  to  be  Issued  only 
when  they  spedfy  the  sum  payable  at  a  fixed 
amount,  and  do  not  permit  endowment  policies' 
by  assessment  companies,  wbUe  assessment 
companies  In  Ohio  are  not  allowed  to  guaianlee 
any  fixed  sum  further  (ban  what  might  be  re- 
alized from  assessments,  unless  they  bave  com- 
plied with  the  statutes  relating  to  regular  mD- 
tual  life  insurance  companies,  and  in  Iliat  case- 
are  allowed  to  issue  endowment  policips  at  a 
filed  want,  Ohio  comimnles  are  not  permitted 
to  do  budnesa  In  Michigan  on  substantially  tbe- 
same  basts  and  limltaiioiis  as  they  are  in  Oliio, 
and  iberefora,  under  the  proviso  ot  Ohio  Rev. 
Btat.  §  8680  E,  Michigan  insurance  corpora- 
tions are  not  entitled  to  a  license  to  do  business 
in  Ohio.  State,  AUorneH-Oentral,  v.  tFtutsrn  U. 
Mat.  L.  AAoe.  aoe.  (Ohio)  13» 

n.  Powers;  Ubukpatioii;  Rbhedt. 

5.  When  s  corporation  Is  formed,  under 
the  Illinois  General  Incorporation  Act,  for  the 
purpose  of  carrying  oa  a  lawful  business,  the- 
law,  and  not  tbe  statement  or  license  or  certifi- 
cate, must  determine  what  powers  can  be  ex- 
ercised as  Incidents  of  such  business.  People, 
Ptaba<lg,v.  Ohieaeo  Qai  Tnat  Ob.  (Dl.)     40T 

6.  A  corporation  formed,  under  the  Illi- 
nois Qeneral  Incorporation  Act,  for  a  purpose- 
Other  tiiao  that  of  dealing  in  stacks,  cannot 
exercise  the  power  of  purehasiog  and  holdintr 
stock  In  other  coriw rations,  where  such  power 
cannot  be  necessarily  implied  from  Ibe  natur» 
of  the  power  specifically  granted,  and  Is  not 
necessaty  to  carry  the  latter  into  effect.      Id. 

7.  A  gas  company  formed  for  t^e  purpoa* 
ot  erecting  or  operating  gas  works  and  manu- 
facturing and  selling  gas  has  no  power  to  pur- 
chase and  hold  or  sell  shares  of  stock  In  other 
gas  companies  as  tn  Incident  to  snch  purpose 
of  Its  formation,  even  though  such  power  ia- 
specified  in  itsarttcles  of  incorponition.         Id, 

8.  The  illegality  of  corporate  acts  because  of 
tlie  Invalidity  of  the  Act  ot  IncorporatioD  i» 


itB  cbarter,  and  also  recognizes  lU  ligbt  to 
eubslilute  etone  or  gravel  for  plunk  upoD  a 
Toad  alieadf  constructed.  Sn^U  v.  Cliieogo 
<I1I.)  856 

9.  When  a  foreign  corporattou  do[ng  busl- 
sess  in  Ohio  fs  eiercising  its  fraDcbitegm  con- 
travealion  of  Ibe  laws  tbcicof,  it  msf  be  oust- 
■Cil  therefrom  by  proceediugs  in  quo  icarranto. 
St-iU,  Allomcif-OfMral,  v.  Wetiera  U.  Mvt.  L. 
■AAecSoc  (Ohio)  120 

10.  Tbe  rigbt  of  a  corporation  to  occupy 
-citj  wbarTea  wttb  anarebouM  connected  witn 
an  elevator.  foraoyolbK  purpose  than  to  store 
and  handle  grain,  cannot  be  questioned  b;  tbe 
owner  of  tbe  fee  of  tbe  wharf  property  on 
the  ground  (bat  tbe  corporiition  U  excet^diug 
ilB  corporate  powers.  Bticlieri  Sugar  R^.  Go. 
V.  St.  Lovit  (Jrain  Elen.  Co.  (Mo.)  801 

11.  Tbe  power  of  a  corporation  to  acquire 
nnd  bold  trie  to  reit1  estate  cannot  be  ques- 
tiooed  by  any  party  except  tbe  State,  where  it 
has  poner  to  noid  real  estate  for  some  pur- 
-poseB.    Samt/ier  t.  Hamifter  (III.)  6Z9 

HI.   8TOCKH0LI>BBSi  OFnCEBS;  DlKECTOBS. 


13.  A  premature  and  void  contract  made  by 
*  corporation  before  there  bad  been  paid  In  (be 
amount  of  capital  stock  required  by  statute  to 
be  paid  in  before  corporate  powers  could  be 
-cieiciaed,  tbe  contract  being  to  premota  tbe 
purposes  of  tbe  corporation,  and  being  carried 
out  after  the  corporation  became  enabled  to 
make  it  valid, — does  not  release  a  subscription 
for  corporate  Btock.  Ifaugatwk  Water  (Jo.  v. 
JUidwU  ( Conn.)  687 

13.  A  "superinteudent"  of  a  natural  gas 
Oimpany,  who  is  not  a  general  manager,  or  a 
general  agent,  or  an  officer  of  the  compnny, 
but  whose  principal  duties  are  to  supcriniend 
tbe  construction  of  treocbes  and  tbe  layiag  of 
pas  pipes,  is  a  laborer  within  tbe  meaning  of 
tbnt   term  as  used    In  Elliott's  (Ind.)  Supp. 


10.  Tvo  sntt  will  lie  In  tavor  oi  one  corpon- 

tioo.  orgauized  under  Mass.  Act  ISSti,  chap. 
429,  to  enjoin  either  the  organlzaiion  of  an- 
other corporation  with  a  name  Bo  similar  to  the 
"""'  "IS  lo  be  within  the  apparent  prohibition  of 
F  that  Act,  or  tbe  use  of  sucb  name,  since 
.akes  It  the  duly  of  the  commissioner  of 
ance  to  determine  wbelber  the  names  con- 
flict, before  Uie  certificate,  which  is  made  con- 
clusive evidence  of  the  exiaience  of  tbe  corpo- 
mtioD,  Is  issued;  nor  will  tbe  sull  lie  to  proLect 
tbe  first  name  as  a  trade-Dsme.  since  it  waa 
taken  subject  to  whatever  Interference  migbl 
be  permitted  by  tbe  statute.  Amenean  Order 
oflkottiih  Clan*  v.  MerriU  (Mass.)  S20 

IT.  A  company  is  dissolved  upon  the  consum- 
maiioQ  of  a  sale  of  its  corporate  property  and 
the  execution  of  a  deed  therefor,  under  a  stai- 
le  which  states  that  the  object  of  the  sale  is 
3  dissolve  the  company.  BaeU  V.  OhicagoiVA.) 

m 

NOTEB  Airo  Bbikfo. 
Foreign;  law  of  comity.  336 

Liability  of  directors  for  nDanthorlzed  acta. 

Contracts  by;  against  .public  policy;  fmn- 
cbise  as  public  grant;  forfeiture  and  dissolu- 
tion for  miauae  of  fraocUse;  formation  of 
trusts  by;    illegal   combination;    monopolies. 


e  to   laborer's  claims 


Jania  (] 

M.  Directors  of  a  corporation  Incurs  per- 
-sonnl  linliiljly  lo  it  by  voting  for  a  resolution 
which  they  have  no  power,  express  or  Implied. 
to  pass,  aulborlzing  tbe  Iswe  and  negotiation 
-or  notes  of  tbe  corporation,  which  are  in  effect 
void,  where  such  notes  are  issued  and 
into  tbe  hands  of  booa  flde  purchnsers  for 
value.  Metrop(i%tan,  Ela.  B.  Oo.  v.  Knee/and 
KN.Y.) 

IS.  Officers  of  a  corporation  who  slim  and 
issue  certlflcntcs  of  its  stock  in  tbe  usual  form. 
-stating  upon  their  facea  thai  the  corporation 
Is  incorporated  accor  ling  to  the  laws  of  a  pB~ 
ticular  State,  and  that  the  stock  is  nonasses 
able,  thereby  represent  that  tbe  stock  is  ni 
spurious  or  invalid  berause  of  their  know 
ficis  or  omissions,  and  also  that  everything  hi 
hec  done  which  is  neecs-iary  lo  make  the 
aloe:,,  rightfully  exempt  from  further  ossess- 
meijt;  and  if  such  representations  are  false,  the 
cfflners  will  be  liable  in  damages  to 
has  isken  the  certiScalcs  in  good  faith  and  for 
value,  relyingupon  tbe  representations.  Wiitit- 
ram  v.  PivnA  (Uasa.)  750 

flL.R  A. 


purchase  stock  of  otber  corpora- 
498 
capital   stock;    premature 


Subecrlpiion 

contracts.  ™w 
niegal  Issue  of  stock;  UabiliW  of  directors; 
pleadiiig.  750 
Privilege  of  claima  for  laborers'  wages;  su- 
perintendent. 84fi 
Dissotutfon  of.  858 

COUNTIES.    Bee  also  Bbidoe8. 

1.  Under  the  Constitution  and  laws  of 
Florida,  a  county  cannot  impose  taxes  except 
for  county  purposes;  and  the  building  of  a 
bridge  in  a  county,  within  the  corporate  lien  lis 
of  ft  municipality,  in  which  tbe  county  ou  I  side 
of  tbooe  limits  is  in  nowise  intarested.  tbe  same 
being  for  tbe  sole  benefit  and  advantage  of  the 
municipality,  la  not  a  county  purpose.  Skin- 
ner  v.  Benderton  (Flo.)  66 

3.  If  a  county  may  build  a  bridge  within 
the  limits  of  a  munlcfpslity  when  the  circum- 
stances nult,  it  may  alsn  aid  tbe  municipnlity 
Id  building  one  under  like  circumsiiinces,  even 
though  It  Is  lo  be  conslructed  under  a  contrscl 
with  the  municipality,  and  ts  to  be  under  its 
control.  -H- 

COURTS.  Bee  also  Acnon  tnt  8wr,  S; 
JnooiiBiiT,  5. 

1.  Tbe  superior  court  In  Connecticut  has 
jurisdiction  of  a  suit  lo  compel  an  inlesfate'i 
eatHie  which  has  been  saved  from  losolvency 
by  the  voluntary  act  of  all  the  heirs  of  legal 
age,  to  refund  the  expense  Incurred  thereby, 
before  distribution.  Btntdia  v.  Oham  (Conn.) 
120 


Act  ot  .nnrcn  »,  lOCW,  wdicd  auempiea  10 
fer  juitadictinn  o(  such  proceedlQ_s  upon  the 
board  of  coiiDty  commisaionws,  Is  unconstitn- 
tlODal.     Logan  v.  Siogdale  (Ind.)  SE 

S.  A  statute  aulhorizing  t,  county  to  issue 
bonds  to  procure  seed  grain  for  needy  farmars 
Is  B  matter  of  local  con;;ern.  and  tbe  Suprern? 
Court  of  North  Dakota  lias  not  origianJ  Jurjs- 
dtction  to  isHue  an  injunctiOD  In  stii^b  mslter. 
State,  Qoodicin,  t.  Jfeiion  County  (N.  D.)    283 

i.  When  a  state  court  bas  yielded  its  opio* 
fon  and  adopted  that  of  tbe  United  Slates  Su- 
preme Court  upon  a  ^iven  euhject,  and  such 
aecisloD  has  beeti  scqiiivsred  in  tor  many  years. 
tt  will  not  be  departed  from  unless  Ibe  court  Ik 
very  sure  it  ia  wrong,  and  also  thai  the  United 
6tat«s  court  eiDier  will  not  rcf^ard  tbe  State 
decision  as  subject  to  leview  by  It,  or  will 
change  its  own  dedsioa.  P/icenix  A'at.  Bank 
V.  BaUltellcT  (Mass.)  S44 

S.  A  citizen  may  be  restrained  from  pro- 
ceedlufc  in  anotbet  State  by  ftarnisbment  to 
•eize  the  wa^es  of  a  fellow  clliztn,  In  evasloD 
«f  Ibe  laws  of  their  own  State,  by  wblcb  such 
wages  are  eiempt.    Moton  v.  Hutt  (Tex.)  733 

NoTHe  AKD  Bbiefs. 
Concurrent  Jurisdiction;  which  prevails.    63 
First  acquired,  concIuBive.  885 

COVENANT.    See  also  Debd;  Rxal  E>rop- 
ERTT,  Notes  and  Brikvbj  Watbrb  aud 

WATSRCOORSKa,  7. 

Covenants  In  a  deed  of  submerged  land 
between  low-waler  mark  and  an  established 
dock  line  are  bindlnr  on  subsequent  grantees 
of  (lie  upland  frnni  tbe  aome  grontor.  Miller 
f.  MendetiAaU  (Hinn.)  89 

CREDITORS'    BILL.     See  also  Execd- 

TIOR,  8,  4. 

1.  If  an  equitable  attactaioent  of  a  debtor's 
property  is  prohibited  by  statute,  tbe  pr<>peity 
cannot  be  reached  in  equity  and  the  statute 
■voided  merely  by  a  change  in  the  form  of 
proceedings.    YtttotAey.  Bte^nACT;^ (Mass.) 628 

3.  A  aait  In  equity  to  reach  and  apply 
property  to  tbe  pajment  of  a  debt  cannot  b^ 
matnlalned,  either  under  the  gent-ral  equiiy  Ju- 
risdiction, or  under  a  statute  which  permits 
•ucb  Bull  in  case  tbe  property  "cannot  be  come 
■tto  be  attached  or  taken  on  execution  in  a 
suit  at  law,"wbere  tbe  property  is  lo  Its  nature 
attachable  by  trustee  process,  but  cannot  be 
attached  in  the  particular  case  because  of  a 
statute  problbliinK  the  collecting  of  that  par- 
ticular kind  of  debt  atlacbment,  "either  by 
trustee   proccM  or  otherwise."  Jit 

8.  Letten-petent  may  be  sold  and  trans- 
ferred by  a  court  of  equity  through  its  master 
for  the  benefit  of  creditors  of  tbeir  owner,  undc 
Maaa.  Stat.  1884,  chap.  280,  even  altliougb  he 
is  ■  nonresident  of  tbe  State,  K  tbe  court  has 
acquired  jurisdiction  which  will  enable  it  to 
bind  him  with  a  personal  Judgment.  Wilton 
*.  Martin'  Wiiton  Auiimatit  i'in  Alarm  Co. 
(Has*.)  809 
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depeod  upon  apholding 

BiU  V.  Glenn  (Mont.)  0'^ 

DAUAOES.    Bee  abo  Cabbibb8,  9;  Inbdb- 

AKCS,   23. 

1.  The  possibility  of  unskfllbil  and  im- 
proper coDstructioD  of  a  reservoir  nblcb  U  not 
jel  completed  cannot  be  considered  In  eGlimnt- 
iDg  damages  lo  edjacent  property  in  proceed- 
ings bv  eminent  domaiD.  It  iDust  be  assuoied 
that  the  work  will  be  done  In  a  skillful  and 
proper  manner.     AUmeav  t.  HatlaiiUt  (Tenn.) 

1S8 

2.  The  value,  for  a  reservoir  site,  of  prop- 
erty fallen  for  Uiat  purpose,  canuot  be  taken  as 
tbe  measure  of  damages  for  tbe  taking,  but 
must  l>e  eoneideri'd  as  ooe  of  tbe  elements  that 
make  up  its  market  value.  The  market  value, 
Id  vlen  of  all  available  uses,  is  tlie  measure  of 
compensation.  Id. 

8.  Damages  (or  tbe  permanent  dlmioutioD 
in  tbe  value  of  Iota,  caused  by  an  elevated  mil- 
way  in  front  of  tliem,  cannot  tie  recovered  in 
an  action  for  damages  after  conslruc Lion  of  tbe 
road,  but  the  damaires  must  be  limited  to  tbe 
time  preceding  tbe  action.  TaUjnan  v.  Melro- 
polilan  Eln.  &  Go.  (N.  T.)  178 

4.  Damages  to  lots  by  constructloii  of  an 
elevated  ruilroad  in  front  of  them,  without 
compenutlon  to  tbe  owner,  where  he  subse- 

SuenUy  sues  for  the  damages  sustained,  are 
mited  to  diminished  or  usable  value  during 
tbe  time  prior  to  tbe  xuit,  and  mnat  be  based 
OD  the  actual  mndiiioQ  of  tbe  lota  Just  as  they 
are.  What  the  effect  on  their  value  would 
have  been  if  buildings  had  been  erected  there- 
on, which  in  fact  were  not,  la  immaterial. 
M. 
0.  SutFering  In  mind  as  well  as  in  txtdy  is 
ground  for  damages  for  a  personal  injury. 
(^neago  v.  McLean  (111.)  166 

6.  In  case  one  who  ha3  sold  furniture  for 
a  hotel  and  contracted  with  the  proprietor  lo 
deliver  it  by  or  on  a  certain  dale,  knowini;  tbe 

Sirpose  for  which  it  la  to  be  used  and  that  it 
necessary  for  the  operation  of  the  hotel, 
fails  lo  deliver  it  until  long  after  tbe  appolnled 
time,  [hereby  preventing  tbe  reniing  of  the 
rooms  to  guests,  he  is  liable  for  tbe  loss  sua 
tainMl  by  reason  of  such  failure;  and  sucb 
loss  may  be  deteri:ilned  by  finding  tbe  differ- 
ence bttwecn  the  value,  for  the  purpose  for 
wblcb  tliey  were  intended,  of  tbe  rootns  fur- 
nished a&d  unfurnished  during  tbe  time  they 
could  not  he  used  for  such  purpose.  Berken 
A  a.  Furniture  Co.  v.  HaectUl  (Ind.)  6B 

7.  Exfmplnry  damages  for  forcible  entry 
may  be  recoveied  if  tbe  unlawful  act  is  done  in 
a  wanton  and  reckless  manner.  JUoetclier  v. 
Deater  (N.  C.)  SZl 

8.  In  addlrion  to  DomiDal  damages  for  a 
forcible  eoiry  upon  the  peaceable  poBseasion  of 
pliLiniiff,  even  by  tbe  owner,  be  can  recover  for 
any  i'ljurr  inflicted  upon  his  person  oi  per- 
Bonul  properly  Id. 


Recoverable  for  malicious  abuse  of  process. 

BIS 

For  libel.  BBS 

For  petsonal  injuries;  mental  ■ngnlslL     TH 

DEDICATION.    Soe  also  EaropTEL,  8. 
Nona  AKS  I 
Cannot  be  recalled. 


A  purchaser,  at  a  foreclosure  tale,  of  a 
railroad  company's  intereHt  under  a  deed  pant- 
ing it  a  right  of  way  over  certain  lands,  in 
wbich  is  incorporated,  as  part  of  tbe  considera- 
tion therefor,  an  agreement  by  the  company  to 
bultd  a  fence,  is  bound  lo  carry  out  tbe  agree- 
ment; and  Its  liability  lo  do  so  may  be  en- 
forced by  a  subsequent  grantee  of  the  tee  in  an 
action  of  covenant,  although  the  compiny 
merely  accepted  tbe  deed  without  acknowledK. 
ing  it.    MigloTui  R.  Or.  v.  FWier  <Ind.)       6M 

DEFENSE.    See  Insubakck.  ^ 

DEFINITIONS.    See  also  CoirrBAora,  5; 
ImtnuscB,  8;    Licenbb,  2;    WHAJOtAB* 
AND  Whabtbs,  4;  Wn-LS,  J. 
The  words    "process   In  an  action"  in- 
clude an  ezeculioD.    Jb/intMt  v.  Elkine  (Cy.l 
6S2 
Notes  Aim  Bbtxts. 
See  also  Beibb. 
Meaning  of  "shipment."  945 

DEBIAND.    Bee  Ottasahtt,  t, 

DEPOSITIONS. 

A  party  who  has  answered  Jnterroga- 
tories  propounded  before  trial,  under  Ind.  Itev. 
Stat  1S81,  ^  B59,  cannot  object  to  Introduction 
of  the  answers  In  evidence  at  the  tri^  u^n  the 

fiund  that  they  are  irrelevant.     (Xnetnnnti, 
St.L.AO.  B.  Co.  V.  toward  (Ind.)         6S3 

DISCLAISIEB.    See  Trubtb,  L 

DOWER. 

1.  The  Inchoste  right  of  tbe  wife  to  d^wer 
in  lier  husband's  land,  under N.  (J.  Code, chap. 
53,  has  a  present  value  as  property,  depending 
on  the  ages,  health,  and  habits  of  both,  and 
other  circa rnstances  competent  to  show  tbe 
probabilltiea  as  to  the  length  of  life  of  each; 


8.  A  widow's  homestead  right  in  certain 
premises  prevents  tbe  seisin  of  an  heir,  and 
therefore   encludea   any  dower  rlithl   of   bte 


Dbaihb  ajsd  Skwekb— EMnmrr  Domain. 


8.  A  coDveTonce  made  juBt  before  marrfags. 
Id  fraud  of  the  nife's  rif;hu,  can  be  set  aside 
1>;  her  oiilj  to  the  extent  of  bcr  dower.        Id, 

4.  A  vomaii  wbo,  during  ber  abandoa- 
ment  of  bcr  liushaad,  admits  anj  man  or  men 
to  ber  periodicBlly  or  nbenever  It  Is  convenient 
or  opportunllyiH afforded,  ialivlnf^inadullery, 
within  Ibe  meaDLne  of  tlie  Eeniucky  elatutes 
iibicb  fcrfclt  ber  dower  or  distributable  sbnre 
la  ber  bus  band's  pro]>ertj  wben  sbe  voluntarily 
leaves  bim  aad  lives  In  adultery.  6ou  v.  Fio- 
man  (Ey.)  102 

Notes  and  Bbibfb. 


RIgbt  of  wife  protected. 


443 


1.  An   easement  of  a  rigbt  of  way  Is  not 

E returned  to  be  per<>ooal,  wbere  it  can  fairly 
e  construed  to  be  appurtenant  to  tom»  otber 
MUt&     /CnK  V.  £'nM  (Wis.)  617 

2.  A  rlftht  of  way  ar roes  a  lot.  Biven  by  a 
conveyance  of  an  adjoining  lot,  to  oe  used  In 
common  with  the  grunlors  and  tbe  owners  and 
occupants  of  tbe  former  iot,  is  a  right  appur- 
lenaal  lo  Ibe  lot  conveyed;  and  the  gnnlee, 
after  he  has  conveyed  Ibe  lot,  cannot  claim  to 
be  still  enliiled  to  use  tbe  rigbt  of  way  in  con- 
necllon  with  any  other  lot  subsequently  ac- 
quired. Id. 

S.  A  reservntioD,  In  a  conveyance  of  a  lot 
which  has  a  riglil  of  way  appurtenant,  of  such 
right  of  way  to  the  grantor,  is  IneSectUBL  He 
cannot  enlarge  the  n^'hi,  or  retain  any  interest 
in  the  rij;lit  of  way.  as  separate  and  distinct 
from  the  lot  to  which  It  belongs.  /d. 

4.  A  granlee  of  land  across  wblcb  a  prior 
grantee  from  ihe  same  frrsntor  has  Ibe  right  to 
a  way  by  nertissUv  Ibkei  it  subject  lo  such 
right.  alMiougb  it  und  been  neither  exercised 
nor  claimed  before  bis  UlJe  was  acquired. 
Z(V«n  V.  Slogilalt  (Ind.)  58 

NoTxa  AND  BRIKV& 
See  also  Watbbs  and  Watkbooubseb. 
Way  ot  necessity.  68 

Defined;  how  created;  rights  of  parties.  617 

EJECTMENT. 

A  deed  flvea  to  defraud  tbe  grantor's 
credlton  will  not  support  an  action  of  eject- 
ment againat  him.    Kirkpatrick  i.  Clark  (111.) 


ELECTION. 

An  elPctfoD  to  give  exclusive  credit  to 
one  partner  i;  note-liililisbed  in  the  abeence  of 
full  RDOtvlttlge  of  tlie  relation  of  tbe  parties 
between  wLom  the  clioice  is  to  be  made;  and 
tbe  kniiWleiige  munt  be  actual  In  contradis- 
tinction (o  that  which  Is  oonsLructire.  Tyler 
T.  Waddinglutm  (Conn.)  6S7 , 

6L.aA. 


1.  A  clly  may  own  an  electric  light  plant 
and  manufacture  electricilv  for  lighting  tbe 
streets,  where  it  is  expressly  given  power  to 
own  property  and  also  nes  an  Implied  riaht  to 
light  the  streets.    Hauldin  v.  GrtrnvOU  (S.  C.) 

291 

2.  Tbe  purcbnse  of  an  elect ric-ligbt  plant 
Is  beyond  the  autboritv  of  a  city  so  tar  as  it  is 
intended  to  furnish  lights  for  tbe  residences 
and  places  of  business  of  private  Individuals, 
either  with  or  wiibout  compensation.  id. 

EliECTSIC  BAILWATS. 

Notes  and  Bbiefb. 
When  allowed  In  streets.  '  ~      B3B 

ELEVATED    RAILWAYS.     Sea    also 
Dauaoes,  8,  4. 

Notes  and  BiiiBrs. 

Construction;  appropriation  of  right  of  wav; 

damages  for  pergonal  mjuries.  I7B 

EKINENT   DOMAIN.     Bee  also   Dah- 

AORS,  1,  2;  Ihterest. 

1.  The  condemnattoD  of  land  for  a  private 
way  cannot  be  auihoriieil  by  Ihe  LeiH&mture. 
Uence  the  Indiana  Act  of  March  9,  ISSil,  which 
a'templstodo  so,  is  void.  Logan  v.  Siad.ilt 
(Ind.)  58 

2.  Tbe  teat  of  damage  requiring  compeosa- 
tlon  caused  to  private  property  by  pubbc  im- 
provement is  whether  a  rauae  of  action  would 
arise  if  tbe  Injury  was  caused  by  a  private  per- 
son without  authority  of  statute,  i^v.  At- 
lanta (Qa.)  797 

8.  Private  property  is  not  "damaged  for 
public  purposes  b^  a  public  improvement, 
within  a  const ituiional  provision  requiring 
compensation  for  such  damages,  where  no  In- 
vasion is  mode  ot  any  right  or  use  ot  met. 
property.  Id. 

4.  Building  another  railroad  on  a  portion 
of  Uieunuseu  rigbt  of  way  of  a  company  which 
has  BCQuired  an  easement  only  ibvrein  creates 
an  additional  servitude;  and  tbeconsent  of  the 
owner  of  the  Isnd  must  first  be  obtained  and 
compensation  made  to  him  for  the  damage. 
Fort  Worth  d  R.  0.  B.  Co.  v.  Anni'nf«(Tex.) 
180 

0.  Tbe  coDStnictlon  and  operation  of  a 
surface  rallmad  alont;  and  upon  a  city  street, 
substantially  upon  tlie  same  grade  Iberewith. 
under  aulbnrity  ftom  the  Le^ialnture  and  by 
permission  of  the  city,  is  not  a  taking  of  any 


entitle  him  to  compenaalion  either  for  Inler- 
ference  with  any  of  his  easements  in  tbe  street 
or  tor  consequential  damages  to  bis  adjnioing 

Eroperly  necessarily  reauluiig  from  a  reasona- 
le  operation  of  tlie  toiiil,  where  Die  use  of  the 
street  is  not  exrluNive  in  ils  nature  and  tbe  pas- 
sage throueb  and  across  il  is  left  free  and  un- 
ol^tiiirted  for  the  public  Foieir.  Borne,  W. 
JtO.  K  (e.  (N.  Y.)  4M 

C  Tbe  depreciation  In  Um  vyqs  of  land 


:    L.OOgll 
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opposite  side  Iberenf,  gives  the  owner  ft  rigti 
to  compeiisatioa,  under  a  conatitulionnl  provl- 
■loa  that  private  property  sli&U  not  be  taken 
"or  damaped"  wilbout  just  compecsation. 
Laie  JSrit  <t  W.  B.  Co.  v.  Seott  (lU.)  830 

7.  Thematnlenaoce  of  an  elevaloron  a  pub- 
lic nharf,  for  bsodlins  grain  tbereat,  is  no  oew 
or  bddiiiooal  servitude.  Jt  is  umpl^r  a  uew 
metbnd  of  usiog  tbe  nberf  for  the  very  pur- 
pose for  nhicli  it  nas  condemned.  Bachsrt 
Sugar  Bff.  Co.  t.  Bt.  imiit  Grain  Sim.  Co. 
(Mo.)  801 

8.  Pipes  for  tbe  transportation  of  oatural 
gar  cannot  be  laid  in  a  counii?  road  nitbout 
iDHkiiig  coropcQsatlnn  to  ibe  owner  of  the  fee, 
allboufih  Uie  riebi  lo  do  bo  baa  been  graotea 
by  the  board  of  county  com  mission  era.  Sin- 
caid  T.  Indianapoli*   ifaturtU   Oat  Go.  (Ind.) 

602 

9.  Opening  a  public  street  adjacent  toone's 
properly,  IbuB  bounding  it  by  streets  on  three 
sides,  rendering  it  ungiiioly  and  unsightly  to 
ibe  public,  and  destroying  its  privacy,  and 
(bus  ditninisbiog  its  value,  does  not  give  tbe 
owner  a  right  to  roropensalion  under  a  consti- 
tution declaring  that  private  property  shall  not 
be  taken  without  just  sod  adequate  compensa- 
tion.   PuiY.AUanta{Q\.)  787 

10.  The  Virginia  Act  of  Feb.  10.  1880.  au- 
thorizing a  telegraph  companv  to  conatruct  a 
line  along  county  toads,  provided  the  ordinary 
use  of  the  road  &  not  obstructed,  does  not  give 
any  right  to  build  such  line  without  compen- 
aation  to  the  owner  of  the  fee.  If  tbe  Act  is 
intended  to  Kivesucb  riebt.  it  is  in  violation  of 
tbe  constitutional  provision  against  taking  prl- 
Tato  properly  without  jusi  compenaation. 
Wettern  U.  Tcleg.  Co.  v.  mWom»  (Va.)  428 

11.  The  erection  ot  a  telegraph  line  upon  a 
highway  la  an  additional  servitude  for  which 
eompeosalioa  must  be  made  to  tbe  owner  of 
tbe  soil.  ill. 


Bak  also  Dakaqbb. 
Right  of.  68 

By  municipal  corporation;  cotDpeosLtlon.  123 
Nature  of  title  acquired.  160 

Z>aninwin  abtqaa  injuria.  T81 

Damages,  787 

EQUITT.  Bee  also  BusBinD  AMD  WirB,U. 

1.  Equity  will  not  entertain  jurisdiction  of 

cases  where  there  is  an  adequate  remedy  at  law. 
or  giant  rcliui,  unless  for  tbe  purpose  of  pre- 
ven  line  serious  and  Irrepanble  injury,  Thomni 
V.  Mviical  Hut.  Prot.  Union  (N.  Y.)  175 

S!.  A  court  of  equity,  having  acquired  ju- 
risdiction of  the  case,  has  power  to  afford  tbe 
5 roper  equitable  relief  which  ia  demanded. 
:Hlm«r  V.  Wvehner  (Iowa)  2uB 

Notes  aud  Bbtef& 
Hot  Interfere  with  discretionary  power.  176 
Power  to  let  ulda  initnimwm.  8U  i 

81..B.A. 


ESTOPPEL.    Bee  also  (ToyENAKT. 

1.  The  doctrine  of  waiver  or  estoppel  basntt 
application  to  a  i^ntracl  made  by  a  public  offl- 
eer.  without  authority  for  the  performance  of 
work  at  less  than  tbe  rutet  Gzed  tberefor  by 
Btatute,  and  such  doctrine  cannot  be  invoked 
as  a  defense  to  a  suit  for  the  full  statutory  rate. 
Hoffman-7.  Chippetca  County (Ylia.)  781 

2,  An  estoppel  by  failure  to  object  to  tbs 
erasure  of  tbe  came  of  a  cosuroly  cannot  arise 
to  prevent  denial  of  liability  as  surety  on  atv 
count  of  such  erasure,  where  the  sureties  bad 
no  knowlcdgs  of  the  erasing.  Statt  y.  lie- 
OonigU  (Mo5  735 

8.  A  city  is  estopped  to  set  up  any  claim 
to  land  detficated  to  public  use,  but  never  used 
by  tbe  public,  where  it  has  permitted  a  person 
to  occupy  it.  and  bss  levied  and  collected  city 
taxes  thereon,  as  bis  private  property.  Bmitk 
*,  Oaage  (Iowa)  «33 

4.  A  married  woman  is  not  estopped  by 
covenants  of  warranty  In  a  deed  la  which  kIiq 
joined  with  her  husband  merely  for  tbe  purpr>.>« 
ol  releasing  her  doner  right,  so  as  to  make  iha 
title  subsequently  acquired  by  ber  Innre  to  iii« 
grantee's  benefit,  altbougb  she  la  glveil  by 
slatule  power  to  contract  as  if  unmarried. 
Bai\ford  V.  Kane  (III.)  TM 

5.  Where  one  of  several  judgment  debtor^ 
for  whom  the  Judgment  has  been  aecretly  pur- 
chased la  anotner's  name,  holds  the  judgment 
out  to  the  world  as  valid,  and  procures  a  sala 
of  bis  own  land  on  execution  under  it,  becom- 
ing tbe  purchaser  himself  in  anotber'a  name,  ho 
is  estopped  from  claiming  that  the  judgment 
was  paid  before  ihe  sale.  In  order  to  prevcDt 
the  exercise  of  a  rigbl  of  redemption  by  an* 
oilier  Judgmeol  creditor.     Pea»e  v.  £((eAM(I11.) 

use 

NoTEB  uxa  Biusn. 
Of  married  woman. 
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EVIDENCE. 

I.'JUDiniAL  NOTTCB. 

n.  PrtBSTTMi-noKB  AND  BnRDEH  of  Pbo<». 
III.  RBLBYANcr;  Matrriautt. 
17.  Recoudb,  bto. 
T.  Pabol,  CovcERNins  Witrmroa 
VL  Qpimoiifl;  DECLARATToira;  VesroMan. 
VIL  WEianr  aiid  StrFFictEncT. 
Noi^  AKD  BBiera. 

L  Judicial  Hotics. 

1.  Tbe  law  of  a  sister  Sta'o  of  tbe  Amerl- 
can  Union  is  a  foreign  law  In  the  sense  that  it 
la  not  judicially  noliced,  but  mutt,  in  order  lo 
have  effect,  be  proved  as  a  frcL  Conrad  v. 
hWter  (Mo.  App  )  1« 

IL  PaasuKPTioKS  akd  Buudeh  mt  Pnoor. 

2.  A  presumption  arises  thai  a  person  found 
in  possession  ot  explosives  which  are  not  called 
tor  or  required  in  bis  business  procured  them 
tor  an  unlawful  purpose.  Uroiuk  r.  I^oid* 
(Dl.)  837 

8.  Notice  and  {ffoofa  of  \om  mailed  to  u 
iaauier  wUl  b«  pteeumed  to  have  been  duly  i*- 


4.  Tbe  prefumptton  that  a  cblld  bora  in 
wedlock  U  legitimate.  wLere  tLe  husband  and 
wife  bad  opportuuitiea  of  access,  is  not  con- 
elusive,  but  may  be  overcome  by  clear  proof 
of  tbe  coDtrarj,  wbicli  may  consist  of  proof 
that  tbe  busbaud  was  iDcompetenl  to  bare 
sexual  iutercourse  with  bis  wife  or  sbe  vri'h 
him.      Ooa  V,  Fro/nan  (Ky.)  103 

5.  It  will  be  prefluoied  that  an  ordiaanra 
was  properly  gfgned  by  tbe  apeaker  of  Ibe 
House  ot  Delegates,  where  the  journal  recites 
that  his  n^uuture  was  atlixed  io  opeo  session, 
aud  DO  objection  ta  ooteii  on  tbe  jaurnal,  al- 
though II  doea  not  eipies<^ly  redle  that  all  the 
matters  of  detail  were  complied  with,  and  the 
cliarter  ol  the  city  proviaes  (hat  it  shall  be 
aieued  Id  opon  session,  and  that  before  tbe 
OtDcer'e  signature  is  affixed  "be  shall  au.spend 
alt  other  busineas,  declaring  that  such  bill  will 
now  be  read,"  Sarher  Asphalt  Fanng  Co.  v. 
Sunt  (Ho.)  llO 

6.  There  is  no  legal  presumption  of  Ibe 
death  of  a  person  who  has  left  borne  and  has 
not  since  been  beard  from,  until  after  tbe  ex- 
piration of  seven  years.  Can*  y.  Dunfiam 
(Conn.)  647 

7.  When  a  person  crossing  a  railroad  tmek 
b  injured  by  collision  with  a  train,  the  fault  is 
prima  facie  bis  own;  and  he  must  show  afllTma- 
uvely  that  bli  fault  or  negligence  did  not  cou- 
tribule  to  the  injurv,  bctore  he  can  recover 
therefor.  This  is  done,  however,  if  all  Ibe 
facts  and  clrciimstanctsilluBl  rating  bis  conduct 
at  tbe  time  of  the  accident  are  shown,  and  the 
inference  tbal  be  exercised  proper  caution 
BiUe«  therefrom.  Oindaaati,  1.  St.  L.  it  C. 
S.Oo.v.HiM<ir4(la6.)  B93 

8.  Tbe  defense  arising  under  Ind.  Rev. 
BtaL  ISai,  %  SllS,  which  makes  contracts  of 
suretyship  excepiioos  lo  tbe  general  power 
conferred  by  ^  StlG  upon  married  women  to 
enter  into  conlracta,  must  be  affirmatively 
proved  when  interposed  to  a  suit  upon  a  prom- 
issory note  which  bears  on  Its  face  no  evi- 
dence of  coverture  or  suretyship,  and  no  at- 
tempt is  made  to  negative  tbeeiislenceof  those 
facts  in  tbe  complaint.     MiUerY.  ShieldtilTid.) 

406 
S.  The  burden  'of  proof  to  show  thst  a 
surety  conBenled  to  the  dehvery  of  a  bond  pur- 
porting lo  tie  signed  by  the  principal,  without 
the  lal'er's  signature,  is  on  the  obligee.  Qood- 
y«ar  Lantal  Vidcanite  Go.  v.  fiaeon  (Mass.) 486 

10.  The  burden  ot  proof  as  to  the  right  of 
a  corpomtion  to  take  properly  In  the  exercise 
of  the  right  ot  eminent  domain,  and  lo  show 
tbal  the  particular  property  is  necessary  for  Its 
corporate  use,  is  on  the  corporation.  AUomny 
V.  A'oi/iwfe  (Teon.)  128 

11.  The  borden  of  proving  tbe  law  ot  aii- 
Otber  State  reals  upon  the  pony  claiming  rights 
Under  it;  and  in  the  absence  of  such  proof,  the 
trial  court  la  authorized  to  ptesume  that  tho 
same  rule  ot  law  which  obt.iins  tliere  obtains 
in  tbe  other  State,  it  being  founded  in  the 
principles  of  tbe  common  law,  and  not  the 
necessary  outgrowtb  of  a  local  and  peculiar 
■Ulute.  Otmraa  t.  Fi*luT&io.  App.)  147, 
SURA. 
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eruor,  which  ore  kept  in  a  public  office,  are 
rompett:Dl  eddeace  upon  the  aupstlou  of  the 
title  of  H  person  to  aq  offlcs  wbicb  he  claims 
ander  the  coTernnr'!  commisdaD.  Btalt,  Wor- 
Ttl,  y.  PetUt  (lad-)  228 

24.  A  ludrmetit  roll  in  •  former  sail  X>j  llie 
tame  plamliS  agaiiiat  other  defendants  u  ad- 
missible to  Bbnn  that  be  bad  elected  lo  treat  bs 
«  sale  acta  wbicb  he  now  clalma  to  coontitute 
converaioD  Of  property,  Terrg  \.  Munger 
(N.  Y.)  318 

25.  An  anard  made  upon  t,  aubmiadon  to 
arbitratois,  by  eieculora,  of  a  qaestion  as  to  the 
ownership  of  certain  corporate  slock  mbich 
nas  in  the  pogse%1oD  of  teslaior,  and  had  been 
dialribuled  under  hts  will  before  the  agreement 
to  arbitrate  was  made,  is  not  admissible  in 
evidence  against  tbe  distribniees,  in  an  action 
10  recover  poBsessioQ  of  the  alack.  Cone  t. 
Dunham  (Conn.)  647 

36.  Tbe  record  of  a  deed  cannot  be  read  In 
evidence  it  such  deed  naa  acknowledged  and 
proved  by  a  aubecribing  witneas  whose  place 
of  residence  doea  not  appear  from  any  part  of 
tbe  deed,  ackoowledgment,  or  notarial  cenifl- 
cate.    Ining  t.  Cam^tOli^.  T.)  620 

y.  Parol,  CoNCSKNiKa  WBrrmoe. 

27.  It  is  competent  to  afaow  that  partiee  In 
their  dealings  under  a  writian  contract  varied 
ils  terms  by  »  subsequent  parol  agreement. 
Conrad  v.  hith«r  iMo.  App,)  147 

28.  Where  a  contract  ia  In  writing  and  Is  so 
distinctly  drawn  as  to  leave  no  ambiguiliea  for 
parol  eiplaaatioo,  evidence  of  a  prior  course 
of  dealing  between  the  parties  toft — andeape- 
dally  of  a  prior  course  of  dealing  between  one 
of  the  parties  to  it  and  the  predecessors  of  the 
other  party— cancot  be  appealed  (o,  lo  aupply 
an  interpretation  of  it.  Id. 

SB.  A  conversation  relative  to  tbe  construc- 
tion of  a  written  contract  la  properly  excluded. 
If  Ibe  contract  ia  unamliiguous  in  its  terms. 
Tyler  v.  Waddingham  (Conn,)  657 

30.  Parol  evidence  may  be  given  to  show 
what  was  said  and  done  In  Ibe  presence  of  the 
court  acting  In  a  ministerial  capacity, — aa,  in 
the  matter  of  approving  an  official  bond, — in 
order  to  show  notice.  StaU  v.  MeOonigie  (AIo.) 
786 
VL  Opihiokb:  Declabatiohb;  PBiriLEaB. 

SI.  Opinions  as  to  length  of  lime  acerlato 
kind  of  lumber  will  last  in  sidenalka  may  be 
given  by  competent  witnesses  on  (beqtiesiion 
of  negfi;;ence  in  permilling  a  sidewalk  to 
become  rotten.     MeCoandl  v.  Oaage  (Iowa)  778 

32.  Defendant's  declarations  madeafier  the 
com mi^n cement  of  a  auit  acninst  him  for  alan- 
der  may  be  admitted  in  evidence  upon  the  ques- 
tion of  malice,     iforane  v.  Broehu  (.Mass.)  534 

93.  The  privile^  of  a  plaintiff  against  a  dia- 
closiire  of  confidential  communication  a  to  a 
physician  ia  not  waived  by  ber  own  tesdmotiy 
concerning  ber  ailmeota  and  disabilities,  which 
Is  alleged  to  be  false  and  which  the  phvsiciun'a 
testimony  la  needed  to  oontradlcl.  McConn^ 
V.  O'af/e  (Iowa) 
B  I.,  [i.  A. 


marital  rights  In  her  husband's  estate  eslsla 
where,  without  her  knowledge,  be  gives,  either 
before  or  after  marriage,  all  or  the  greater  por- 
tion of  his  property  to  hii  children  by  a  former 
marriage.    Jfurray  ».  Mvrray  (Ky.)  95 

85.  Poesesalon  of  animals  reclaimed  from  a 
wild  state  ia  prima  facie  evidence  of  title. 
Jama  V.  Wood  (He.)  448 

86.  Tbe  corptM  delicti  of  the  making,  pro- 
curing, etc.,  of  dynamite,  with  intent  to  use 
the  aame  for  tbe  unlawful  destruction  of  the 
lives  o(  certain  persons.  Is  sufficiently  proved 
by  the  fact  that  defendant  bed  such  explos-'-- 


lives  of  sucb  persoue,  and  said  he  would  throw 
bombs  at  them  wherever  he  might  meet  them. 
nronek  v.  People  (111.)  887 

87.  Facts  admitted  by  a  demurrer  to  one 
count  are  not  admitted  tor  tbe  purposes  of  evi- 
dence at  all,  and  can  have  no  beariog  upon 
questiona  arising  on  tbe  trial  under  ottici 
counts.     Tilery.  Waddingham  [CoDO.)        607 

88.  The  benefit  of  the  good  character  of  a 
person  charced  with  crime  Is  not  limited  to 
cases  where  there  la  ft  reasonable  doubt  of  bia 
guilt,  but  evidence  of  bis  good  character  may 
itself  cresle  the  reasonable  doubt  which  wiH 
entitle  klm  to  acqnitiaL     Oojn,  t.  Ckarv  (Pa-) 

801 

89.  li  ia  not  conclusive  against  the  right  of 
a  child  to  recover  agaloal  bia  employer  for 
negligence  In  giving  him  dangerous  work,  that 
he  bad  done  it  for  some  time  oefore  be  was  in- 
jured,    Uineklq/  v.  Honadamki  ^l)        490 

Notes  A3m  Bbdifb. 
Burden  of  proof  in  case  of  injury  to  serrauL 

Parol,  as  to  meaning  of  wilL  749 

Of  drunkennets.  when  admissible.  88 

Presumption  of  legitimacy  of  child;  evidence 

admissible  on  the  queation,  lOS 

Of  good  character,  lo  raise  reasonable  doubt 

ofguUt  801 

Presumption  of  death.  6S1 


I.  An  eiecutiOD  cannot  be  said  to  be  issued, 
within  the  meaning  of  the  statute  requiring  it 
to  be  Issued  within  one  year  in  order  to  pre- 
serve the  lieu  of  a  judgment,  until  It  is  deliv- 
ered to  an  officer  lo  execute.  Fetue  v.  RiUhit 
(UL)  060 

S.  The  right  to  pay  a  debt  to  the  sherKT, 
If  be  has  an  eiecuiioo  as^lnst  tbe  creditor  tor 
the  amount  due,  under  Wis.  Rev.  Stat,  t:  8038, 
does  noteitendloa  judgment  which  ise: 


8.  Ko  exception  can  be  made  from  the 
right,  under  III.  Rev.  Stat.  chap.  77,  S  16,  c€ 
redemptloD  from  sale  under  execution,  decree, 
etc..  In  case  of  the  sale,  on  a  creditors'  bill,  of 
both  the  real  and  petaonal  pioperty  of  an  lo- 
solrent  mining  corporation;  at  least  where  Iba 


idbyGoogle 


itAl  esulowUl  not  materiBlly  impair  il 


and  although  a  large  eipeaee  ivill  be 
to  keep  the  mines  from  deterioration  during 
Uie  period  of  redemption,  vhen  no  one  can  be 
permlited  to  operate  tbem.  l,oe«s  Coal  Minn 
T.  OAieaso.   W,  <t  V.  Coal  Co.  (111.)  G96 

4.  A  court,  by  requiring;  ronvejann  to  ilB 
receiver  la  k  creditors'  bill  of  real  property 
Vbicb  migbt  liave  beeD  Beized  and  sold  on  an 
«xecuiion  at  law,  cannot  tberebj  take  it  out  of 
Ibe  operatloQ  of  ilie  itatuie  in  relation  to 
ndemption.  M. 

Notes  akd  BaiKFa. 
Shares  In  Joint-stock  company  subject  to. 
S5S 
Saiisfoctlon  of;  exempt  debt  cannot  be  ap- 
plied to.  409 
Sale  of -entire  property,  B9Q 

EXECUTORS  MJXD  ADBIIinSTBA- 
TORS.  Bee  also  Costsibtitior; 
CouDTS,  1. 

1.  Money  received  by  one  as  agent,  vrho  dies 
liefore  paying  It  over,  altbougb  it  bos  been 
mingled  witb  bis  owu  so  tbat  it  cannot  be  dia- 
tinguisbed,  constltuias  a  trust  fund  nlilcb  can 
be  lecovrnd  from  bis  persoual  representative. 
Cenirat  din  Firtt  Sat.  Bank  v.  Hummtl 
<Colo.)  78B 

5.  A  claim  agBlnst  a  deceased  person's 
estate  Is  forever  barred  If  il  is  not  exbibited 
witbin  the  time  limited  by  the  court  of  pro- 
bate for  Ibe  presentation  of  sucb  claims.  Disa- 
biiiiy  of  claimants  Is  no  excuse  for  failure  to 
present  a  claim.  Qmt  v.  IhaUtajn  (Conn.)  MT 

8.  Tbe  pendency  of  an  appeal  from  an 
order  admitting  a  will  to  proteite  nil]  not  ex- 
cuse a  delay  of  urer  two  yean  on  tbe  part  of 
tbeeiecutora  who  have  quati lied  thereunder  to 
present  for  payment  clafmB  of  testator  against 
tbe  estates  of  otber  deceased  persona.  Id. 

4.  Where  a  decedent's  estate  Is  saved  from 
luHOlvency  by  tbe  act  of  ail  tbe  parties  Inter- 
ested who  were  of  age  and  legally  capable  of 
acliog,  in  guaranteeing,  to  a  certain  ezient,ntlb 
the  approval  of  tbe  administrator,  the  bonds  of 
■  corpoTvtion,  for  which  the  inleslale  was  lia- 
ble as  indorscr,  tbe  amount  which  they  were 
compelled  to  pay  on  sucb  guaranly  should  be 
refunded  to  them  before  distribul Ion,  ailbouph 
Objection  is  made  by  tbe  other  interested  par- 
ties, who  were  infants  at  the  time,  aod  al- 
tboueh  no  claim  against  the  estate  was  pre- 
■enled  within  the  time  limited  therefor  by  law. 
Having  voluntarily  sacrificed  their  own  private 
funds  to  save  tbe  estate,  and  having  In  fact 
saved  It,  tbey  ate  equitably  entitled  to  tiave  Ihe 
whole  estate,  and  not  merely  tbelr  shares  of  it, 
bear  the  burden.  BetutUei  v.  Ohaie  (Conn.) 
120 

B,  A  claim  for  a  trust  fund  Included  In  the 
■saetfl  of  a  decedent's  eetaie,  aa  t«  which  the  re- 
lation of  debtor  and  creditor  never  existed  be- 
tween the  parties,  is  not  a  "debt"  or  "demaod," 
wilhln  the  meaning  of  tbe  Colorado  statnles 
relating  to  tbe  order  of  payment  of 

eii.  aA. 
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VEHASCES.       bee    &[M    BTLU    AffD 
KOTES,    B,    8;    CONTRACTB,    22;    COBPORA- 

TiONB,    15;    DowKO,    S;    Hcbbakd   ARD 
Notes  awd  Brieph. 


BSBUUt  lue  cieaiior.    aarweu  r.  aaarp  ivm.) 

NOTBB  ASD  BbTXFB, 

Duty  to  Bet  up  exemption  of  principal  debtor. 


GAME  ItAWS. 

NoT^  ixo  BniivFS. 
Of  various  SiAlea.  448 

OAHXIia. 

1.  Gaming  devjces  seized  by  the  sberfff 
wbile  execiubK  »  wurraat  for  Uie  arreal  of 
tbeir  owner  upon  tLe  charge  of  unlawfully 
keeping  such  devices  for  ihepuiposeof  gain 
uc  as  protierty  subjccl  to  tbe  order  of  Ibe 
court  trying  tlie  otfeuder  as  if  Ibey  bad  bren 
seized  by  niiiliority  of  a  search  wairanl.  BtoU 
T.  B^ibint  (Ind.}  488 

2.  An  (irder  by  tbe  court,  wbich  miist  be 
passed  before  or  all  tie  llmeof  theQcsl  senience 
of  a  person  convicted  of  unlawfully  keeping 
gaming  devices  for  eain,  is  necessary  to  Justify 
a  deaiructinn  of  such  person's  gaming  sppHra- 
tus  nbicb  has  been  seized  by  ibc  slieriS.  uader 
tbe  statute  wblch  provides  tbat,  "upon  con- 
viction of  Ihc  pciaou  oOending.  tbe  sberiff 
sbftll  torlhwilh  deslroy  or  ca^se  \o  be  destroyed 
the  apparatuB  used  for  unlawful   purposes. 


OAS  COHPANIES.    Bee  also  Oostoha- 

TIO.^B,  2,  7. 

Tbe  buHiDees  of  manufacturing  and  dis- 
tributing llliiminatliis  gait  by  means  of  pipe* 
laid  ia  tbe  streeia  of  a  dry  Is  a  busloess  of  a 
public  cbarecler;  and  any  unieasoniible  re- 
straint upob  tbe  performance  of  their  duty  to 
tbe  public  by  companies  engaged  therein  i« 
prejudicial  10  the  public  interest  and  In  conira- 
veniion  of  public  policy,  i^o^^  J'tabodg.  v. 
CMaago  Oat  Trutl  Co.  (III.)  497 

NoTSB  uxD  BBiEFaL 

FranchlBeof;  right  to  lay  pipes  in  streets.  487 
GIFT. 

A  ft^ft  may  be  made  of  tbe  balance  of  a 
debt  alter  payment  of  part  only,  although  pay- 
ment of  Hucb  part  cannot  constitute  an  accord 
and  satisfacIloD.  A  receipt  in  full  may  be  evi- 
dence of  tbe  gifL  MeJUntie  t,  Uariiton  iN. 
Y.)  237 


GARNISHMENT. 

1.  Ad  eicmptioD  law  of  one  State  has  no 
effect  Id  an  action  brougbt  In  another  Stale. 
Carson  ».  Memphit  <e  V.  R.  Co.  (Tenn.)        412 

3.  A  garQishee  is  not  bound  to  set  up  an 
exempilon  law  In  favor  of  tbepriodpaldefcnd- 
ant.  who,  with  actual  knonk^lge  of  the  pro- 
ceedings, fails  to  make  a  defense. 

8.  Giimlsliment,  in  another  State,  of  a 
corporation  for  wages,  which  are  exempt  In 
both  Stfiten,  of  an  employe  who  la  served  only 
by  publication,  la  no  defense  to  n  suliscqiient 
action  by  him  in  thp  Biale  where  he  rteides, 
against  ttie  corporation,  to  recover  such  wages. 
Misaaiiri  !'.  R.  Co.  v.  ShaTitt  (Kan.)  385 

4.  Failure  Of  a  ganiiahee  to  state  In  bis 
answer  the  facts  which  show  an  exemp  ' 
tiie  principal  defendant,  under  a  slatul 
Tiding  tliat  "no  current  wages  for  personal 
«er VI cea  shall  Iw  subject  to  gnmUbment,"  will 
deprive  bim  of  the  protection  of  a  judgment 
egaiust  him  as  agninsttbe  principal  defendant, 
if  ihe  latter  has  not  appeared  or  been  formally 
cited  to  appear  in  theganiishn:ent  proeeedinga, 
sllbougti  he  made  default  in  Ibe  principal  suit. 
MittouH   P.  U.  Co.v.   WMpUr CTei.)  821 

6.  That  a  creditor  Iraniirerred  to  hla  at- 
torney a  just  debt,  and  caui>ed  attachment  and 
garnisliment  to  issue  and  be  prosecuted  In  ar- 
adjoining  Slate,  thus  coercing  puyracnt,  though 
both  parties  nere  citizens  of  Georgia,  and 
though  the  motive  for  proceeding  elsewhere 
was  to  evade  tlie  laws  of  Georgia  excmptine 
tbe  debtor's  wages  from  garuishmeut,  ~ 
8L.aA. 


GUABANTT. 

1.  The  worda,  "  I  ^arantee  payment  of 
the  foregoing  bond,"  with  signature  and  seal, 
tviilten  at  tbe  foot  of  the  boild  of  anotlier  per- 
son under  seal,  constitute  a  separate  sealed 
inslrument,  the  signer  of  wblch  can  be  sued 
as  a  principal  oblicor.  and  not  merely  assureiy 
to  the  prei^lng  liOnd;  and  auch  anion,  there- 
fore, U  not  barred  In  three  years  by  the  North 
Carolina  Statute  of  Limitations  applicable  to 
aurellea,  but  may  bo  brought  at  any  time  with- 
in ten  years,  under  N,  C.  Code,  g  152,  •[  2, 
relating  to  actions  against  principal  obligora 
on  sealed  Instruments.  CoUman  v.  Fuller 
(N.  C.)  880 

3,  Tbe  withdrawal  of  a  claim  against  the 


8.  A  demand  la  not  a  condition  precedent 
to  the  maintenance  of  an  action  against  the 
guarantor  upon  a  guaranty  which  u  absolute 
in  its  terms.  74 

4  A  guaranty,  in  consideration  of  for- 
bearing colleciiou  of  a  nnie  for  two  years,  of 
"  (he  punctual  payment  of  each  and  every  id- 
stnllmenC  of  interest  on  said  noie  as  they  shall 
>'-ecome  due,  and  also  of  each  and  every  install- 
ment of  interest  that  shall  become  due."  on  a 
certain  other  note,  cnnnol  be  limited  to  inleri'St 
before  maturity  of  the  notes,  especinlly  where 
the  first  note  was  already  overdue  when  the 
guaranty   was  made.  /<L 


G  DiiFowDEB—HoKSK-RACiiia, 


NoT£B  ADD  Bbixfb. 
Contract  of;  coatiuulag;  aeverable. 
BitMit  of  obligation  to  guarantor. 
Validltf  of  GODtract  of. 


678 


OUNPOWDER.    See  KuTBASOsa.  B. 
HABEAS  CORPUS.    See  EziBAmnon. 
»  FEDSLBns,  Notes  un> 


Notes  aud  Bbibfb. 

HeaniDg  of  the  woid.  739,  747 

BIGHWATS,    See  bIboSmik^iit  Douaik, 

6,     8i      PuSLIO      lursOTZUBHTS;     Toij. 

RoAi»,  6. 
1.  Towns  and  other  munidpRlitiea  bave  tbe 

■QperriaioD  and  control  of  public  wajB  and 
■ireeta  witbln  their  borders,  and  are  to  prei^rve 
and  maintain  the  riKhU  of  the  public  Uierein. 
Charlotte  t.  Ptmlffokt  Iron  Wi/ria  (Me.)      6:28 

9.  A  party  who  built  a  dam  on  the  line  of 
a  bigbnaj  nbere  It  crossed  a  raTlne,  making  a 
safe  Bud  fuKable  croasiag  bj  a  causewa;  com- 
posed of  logs,  brush,  stone  and  earth,  nbicb 
vas  used  bj  ibe  public  and  for  a  time  mafu- 
tsined  and  repaired  bj  the  bighiTBy  offlcerB,  1b 
not  charges  ble  with  its  raainlenance  and  repair, 
or  liable  [or  injuries  occasioned  by  Its  being  out 
of  repair.      Waliaee  r.  EJaua  (E^an.)  62 

U.  Tbe  failure  of  city  authorities  to  clean 
out  a  gutter  which  has  become  Improperly  ob- 
■lrucl«l,  or  to  remove  snow  between  Ihe  side- 
walk and  tbe  curb  of  a  street,  witbia  a  renson- 
ahle  time  after  due  notice  that  the  melting  of 
the  snow  permitted  the  formation  of  ice  from 
day  to  day  on  the  sidewalk,  renders  the  city 
liable  for  injuries  occasioned  by  slipping  on  ice 
which  had  thua  formed  upon  the  walk.  Oay- 
terA  V.  Nea  Bnlain  (Conn.)  752 

4.  The  right  of  parties  upon  public  waya  and 
streets  is  a  public  right  In  which  Ibe  whole 
community  have  an  equal  interest,  with  an 
equal  right  to  complain  of  any  infrinKemenI 
upon  any  such  rights.  Oharlott*  r.  J^mdTv/ce 
Iron  Work*  lite.)  608 

6.  An  ordinance  forbidding  tho  use  of  bicy- 
cles on  tbftt  part  of  a  public  street  devoted  to 
the  use  of  vehicles  is  void  as  against  commnn 
right.     Swift  t.T0pe)ia{&a.'a.)  778 

6.  An  ordinance  making  it  unlawful  to  ride 
upon  any  bicycle  or  velocipede  upon  any  side- 
walk within  tbe  city  of  Topeka,  Kansas,  or 
■cross  tbe  EanRss  River  bridge,  will  not  be 
construed  to  forbid  ridine  on  that  part  of  the 
bridge  used  for  other  venicles,  as  such  a  con- 
struction would  render  the  ordiaance  void.  Id. 

1.  Tbe  creation  of  a  public  road  through 
land  of  a  private  owner  does  not  devest  him  of 
the  fee,  bui  gives  the  public  merelv  a  right  of 
way.     Wetltrn  V.  Ttitg.  Co.  v.  WilUamt(VM.) 


belongs  to  tbe  owner  of  Ihe  fee,  and  be  has  the 
right  10  tarveat  It.    PtopU  t.  Fom  (Mich.)  472 


9.  A  person  baa  no  right,  from  mere 
caprice  or  express  malice,  to  drive  upon  and 
destroy  a  strip  of  grass  growing  between  the 
two  ditches  on  tbe  side*  of  a  highway.  In  tbe 
space  usually  known  as  Ibe  wrought  or  trav- 
eled part  of  tlie  road,  but  of  a  portion  of 
which  another  person  owns  the  fee.  Id. 

10.  The  owner  of  premisea  must  use  reasoik' 
able  care  to  preveot  a  tree  on  a  sidewalk  in 
front  of  Ibem.whlch  ia  under  bis  contrnl,  from 
l)eoomioKd»ngerous  to  travelers  upon  tbe  street, 
and  for  failure  to  do  so  is  liable  to  aprivateac- 
tion  in  favor  of  one  thereby  injured.  WtUgr 
V.  MeCormiek  (N.  J.)  798 


control,  to  the  absence  of  statutory  or  munici- 
pal regulations  to  the  conlrary.  Id. 
t2.  In  Ibe  absence  of  notice  that  the  public 
claims  to  own,  or  exercise  any  control  over,  a 


chsrgenble  with  knowledge  of  bis  excluaive 
proprietorship,  and  the  duties  which  it  entails, 
aUhough  the  tree  was  there  when  he  bought 
the  premises.  id. 

18.  The  frightening  of  a  bor^  which  was 
ordinarily  gentle,  by  a  yoke  of  calves  coming 
suddenly  out  from  hushes  beside  the  highway, 
causing  the  horse  to  back  the  wagon  over  a 
Bleep  river  bank,  and  seriously  Injuring  the  oc- 
cupants, is  the  proximate  cause  of  tbe  injury, 
where  Ihe  road  was  in  good  condition  for  tbe 
width  of  13  or  18  feet,  allbou^b  the  driver 
could  have  maoaged  Ihe  horse  if  tbe  road  had 
been  wider,  Bmith  t.  Kanaieha  County  (W. 
Va.)  83 

Notes  abd  Bbiefi. 

Bee  also  AasEsauEHTa. 

Injuries  to,  by  means  of  dam.  CS 

Liability  for  damages  resailing  from  defect 

in;  contributory  negligence;  duty  to  keep  Id 

repair;  care  required  in  using.  88 

Taxes  for.  804 

Rights  of  owner  of  fee.  42» 

Rights  of  owner  of  soil.  473 

Right  of  abutter  to  crops  growlnr  in.       47& 

Adverse  possession   of;    payment  of  taxes 

upon,  estoppel  of  municipality;  title  by.      S34 

Right  to  use;  bridges  a  part  of;  regulation  of 

use  of.  778 

Use  of  streets  In  cities  and  towns;  encmacb- 

meut  not   legalized  by  time;   use  for   business 

purposes:  nuisanreon;  abatement;  Injunction 

against,  private  right  of  Action.  628 

BOISICIDE. 

NoTXfl  ixa  Bbikfb 


HORSE.RACINa. 

Selling  pools  on  a  horse  race  run  out- 
ride of  the  Slate  is  not  ilcensed  by  the  Tenne*- 
!<ee  Act  of  1B89  placing  a  tax  on  the  husiness^ 
of  selling  pools  upon  any  tuch  raoe  "in  ibisOT 
any  other  Stel*.*'    Tbat  Act  does  not  repeal 


Diis<ii'iiiL'H[iori  nor  aoea  it  enlarge  ine  exemp- 
ttou  tLtri'dofn,  made  by  %  4871.  of  beta  upoo  a 
bone  mre  run  upon  a  licensed  track  wiLbin  the 
State.     J'alraer  v.  Stale  (Tenn.)  360 

HUSBAND     AND     WIFE.      Bee    also 
Cdrtebt;  Dower,  1;  Ebtoppkl,  4;  Evi- 
DBKCE,  4,  8,  14,  16;  PAIMicNl;  Rafs. 
1.  The  marriage  of  n  boy  la   lila  slxteeoth 
jear,  sllhoujfh  declared  li;  Ibe  Geor^  Code 
ro  be  void  in  the  sense  of  being  abBoluttly  void, 
ma;  neverllielesa  be  ratified  and  confirmed  by 
coutlnuing,  aftei  arrivin);  at  Ibe  age  of  seven- 
teen years,  to  cobabit  nitb  bis  wife  as  sucb. 
Smith  y.  SntM  (Ga.)  803 

3.  A  deed  to  a  woman  and  her  husband, 
and  "the  surrivor  of  tbem,  in  bis  or  her  own 
rjgbt,"  gives  eacb  a  life  esldte,  witb  a  fee  to  the 
aurvivor.    Mitta  v.  Marl  (III.)  8G6 

8.  The  wife's  conveyance  of  her  separate 
real  estate  directly  to  ber  husband  la  void  in 
Indiana,  unlesa  tbe  iransactloD  can  be  bus- 
lained  upon  the  pnndplea  of  equity.  Jo/iTUon 
T.  JouO^rt  (Ind.)  785 

4.  The  provision  that  a  married  woman 
may  sue  "upon  aa^  Cause  of  action  in  her  own 
Dame."  Id  the  proviso  to  Md.  Code,  art.  4S,  §7, 
which  makes  a  wife  liable  for  deb U  contracted 
In  her  (lepBrale  buaineas,  and  aulhoilzee  her  to 
be  sued  fur  sucb  debts  as  a  fttM  tale,  rauBt  be 
restricted  by  tbe  preceding  part  of  the  section, 
and  does  not  extend  lo  an  action  for  injury  to 
her  person.      Wolfv.Baum'eul.MA.)  680 

5.  A  married  woman  mny  sue  for  iujurlea 
to  ber  person  without  joining  her  husband, 
wbeie,  without  ber  fault,  be  has  deserled  ber, 
andlefttbe  Blate  without  intention  of  reLurnlD!;. 

Id. 

S.  A  mortgagn  on  the  separate  estate  of  a 

married   woman,  to  aecure  a  loan  to  ber  huB- 

baDd.  may  be  upheld  to  tbe  extent  (bat  the 

Eroceeds  are  invested  in  properly  punhased  for 
er  in  her  name.     Johnson  v.  Joue/iert  (Ind.) 
705 

7.  Remote  rrsnteesof  a  married  woman  cao- 
not  set  up  a  plea  of  coverture  in  tbeir  own  be- 
half against  a  mortgage  executed  by  her,  unless 
it  appears  that  tbey  are  enliiled  to  do  ao  In 
eguily  and  Kood  conscience  for  the  proieeiion 
Of  a  con  si  deration  actually  paid  ber  witbout 
notice  of  tbe  invalid  incumbrance,  or  wilb 
the  miKunl  intention  or  agreement  that  tbey 
abould  be  permttledlosetupitsinvalidity.   Id. 

8.  The  mere  failure  of  a  grantor  to  inform 
his  intended  wife  of  a  conveyance  by  bim  just 
before  marringe  is  not  of  itself  sufficient  to 
make  it  fraudulent  as  to  her.  DuSiey  v.  Dud- 
*y(WiR.)  814 

9.  A  conveyance  lo  tbe  prantor'B  mother,  to 
whom  be  was  larfftly  indehlcd,  to  carry  out  tbe 
wtsliea  of  bU  decifnocd  father,  and  In  the  belief 
that  slie  needed  it  much  more  Iban  be  did,  aJ- 
though  it  was  nut  made  in  paymcntof  tbe  debt, 
but  on  a  nominal  consideration  und  witbout  the 
knowledge  of  bis  initndcd  wife,  whom  he  soon 
after  married,  la  not  fraudulent  as  lo  ber.     Id, 

10.  Th«  fact  tbat  a  conveyance  made  by  a 
man  witb  tbe  consent  of  his  intended  wife  le- 
served  a  life  estate  in  himself  is  not  a  matter 
eL.R.A. 


ray  (Jiy.)  » 

11,  Acouveyancauponthe  eve  of  mirriag^ 
to  lie  regarded  in  equity  as  a  fraud  upon  llis 
legal  rights  of  Ibe  intended  wife,  and  conse- 
quently not  binding  upon  her,  must  tie  mads 
without  ber  consent  or  knowledge.  /d. 

la.  In  South  Dakota  ■  wife  Justlfled  by  bei 
htisband's  misconduct  In  living  separate 'from 
him.  may  maintain  an  independent  action 
acalnat  him  for  her  support  without  regan]  le 
the  question  of  divorce.  Butter  y.  BuiUt 
(S.  D.)  5«l 

18.  In  an  independent  action  for  ber  sapport 
by  a  wife  justified  by  ber  husliaod's  tniscos- 
duct  in  living  separate  from  him.  if  Ibe  wile  ii 
dtstitute  tbe  court  baa  power  lo  include  in  its 
judgment  an  allowance  of  attorneys'  fees  ii 
necessaries  for  ber.  U, 

14.  A  wife  who  executed  articles  of  aepars- 
tlon  between  herself  and  ber  husband  under 
menace  is  entitled  to  have  Ibem  rescinded,  and 
loa  judgment annuUingandaettingtbem aside. 

16.  Entldng  a  husband  awaj  from  bis  wifs 
and  depriving  ber  of  bis  society  and  BU|>poTt 
sive  her  no  r&bt  of  action.  DujBa  v.  Duffia 
(Wis.)  420 

15.  An  action  for  debauching  and  carnally 
knowing  her  husband,  thereby  alienating  bii 
affections,  cannot  be  maintained  by  a  wifs 
against  another  woman.     Doe  v.  Boe  (Ue.)  8SS 

Notes  akd  BaiEra. 
Suretyahlp  of  married  woman;  foreclosnr* 
of  wife's  mortgage;  defenseofcoTertuiejttlop- 
pel.  4« 

Action  by  wife  for  personal  Injuries.  680 
Deed  of  separate  property  to  husband;  mort- 
gage to  secure  bis  debta  TBS 
Antenuptial  fraud;  relief  in  equity,  814 
Dower  in  life  estate.                                814 


Purchasera  in  good  faitb  of  land  In  which 
their  grantors  bave  in  fact  only  a  life  es- 
tate, who  make  valuable  Improvements  wbils 
in  possession,  before  learning  of  the  defect  ia 
their  title,  should  be  alloweo,  on  a  sale  in  par- 
tition, Ibe  value  of  the  improvemenia  liclors 
division  of  the  proceeds.  EiUmer  v.  Wuelii^ 
(Iowa)  28» 

INFANTS.    See  NEauoENCs,  S,  i, 


1.  Some  special  injury,  or  necessity  lo  pro- 
tect the  rishls  of  some  petsoo,  is  neces&iUT  » 
the  basis  of  an  injunction.  JanenUle  y.  (^ 
penttr  (Wis.)  M8 

2.  Tbat  a  building  wfll  violate  an  ordinaiiM 
will  not  of  itself  give  cause  of  action  for  an  in- 
junction, fit 

8.  An  injunction  cannot  be  granted  agaisst 
tbe  erection  of  a  building  upon  pUoa  in  the  bed 
of  a  river  on  defendant's  own  land,  which  will 
not  damage  anyone,  merely  because  othets  msj 
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-follow  his  eiample  and  ■  row  of  ifmlUr  bafld- 
iaga  ms;  be  erected  wbich  may  give  rise  to 
<laDitera  by  flie  and  flood  kud  lo  tbe  public 
iiealth.  Id. 

4.  Tbe  frsodnleDt  tise  of  narki  and  labels 
for  the  purpose  of  deceiving  tlie  public  will 
not  be  enjotaed  at  tbe  fuataoce  of  one  wbo 
does  not  bIiow  Ibat  he  la  himielF  a  maoufac- 
turerorowuerof  ordcalerlnlhe  articles  wbicb 
are  fiauduleotlj  rcpresealed  by  tbe  counter- 
felted  labels  to  be  hii.  Hence  tbe  fact  thai 
perBona  are  ofBcera  or  membera  of  en  aESOcln- 
Itcn  wbicb  baa  ado^red  a  label  to  sbow  that 
tbe  articles  bearing  it  were  maDufsctured  by 
its  members  does  not,  witbouc  more,  entitle 
them  to  maititaiu  a  bill  to  ecjoin  tbe  fraudu- 
lent use  of  such  Ubel.  Wiener  v.  Brayton 
XMaas.)  640 

6.  To  entitle  one  to  an  injunction  to  re- 
ctraiQ  an  alleged  Invasioo  of  hia  rigbt  of  prop- 
erty in  a  tmiie-mai'tc.  be  must  show  that  he  is 
in  some  way  the  owner  thereof  by  reason  of 
some  business  whicli  be  is  transacting  and  to 
wbicb  iistiseis  incident,  and  that  its  use  Is  not 
merely  a  peisonal  ptivliege  which  be  possoSEei 
ma  a  member  of  a  particular  association  of 
wide  extent  and  embracing  many  members  of 
varied  interests.  Id. 

8.  Where  numeroas  acts  are  belof;  com- 
mitted and  their  continuance  threatened  under 
a  claim  of  right  by  one  person  on  the  land  of 
another,  wblcb  acts  constitute  a  trespass,  and 
the  injury  resulting  frotu  each  act  is,  or  would 
be,  trilling  In  amount  as  compared  with  the 
«xpense  of  prosecuting  actioos  at  law  to  re- 
cover damages  therefor,  tbe  owner  may  resort, 
in  the  first  inatBDCe,  to  a  court  of  equity  for 
•ppropriate  relief.     Limbeck  v.  Jiye  (Ohio)  B78 

7.  Taxpayers  may  maintain  a  suit  for  an 
injunction,  in  behalf  of  tbemselTes  and  other 
taxpayers,  to  prevent  Illegal  acts  of  municipal 
■utliorities  wbich  will  increase  the  burden  of 
taxation.    Mauldin  t.  OremviUt  (8.  C.)    201 

8.  An  injunction  will  not  be  granted  in 
favor  of  taxpayers  to  restrain  paymeDl,  to  tbe 
holders  of  void  town  bonds,  of  moneys  which 
have  been  collected  without  hindrance  or  pro- 
teat  for  tbe  special  purpose  ot_payiog  such 
bonds.     CiMaun  v.  LOiU  dt  M.  E.  Go.  ^.  T.| 

U% 

9.  Where  an  Injunction  Is  sought  against 
•  county  to  prevent  the  appropnalioo  of  its 
revenues  to  aid  io  the  building  of  a  bridge  in 
a  city,  and  the  allegations  of  the  bill  are  that 
the  Ijridge  Is  on  a  city  street,  aod  not  a  county 
road  or  highway,  and  that  the  county  outside 
of  the  citv  Is  nowise  Interested  in  it,  and  thai 
It  is  for  the  sole  benefit  and  advantage  of  the 
dty,  it  is  error  to  sustain  a  demurrer  to  tbe  bill. 
Bkinnar  v.  Uendenun  (Fla.)  66 

10.  An  injunction  will  not  be  granted  to 
restrain  the  use  of  pipes  laid  In  a  highway  for 
tbe  tra asportation  of  natural  gas,  at  the  Instance 
«f  tbe  owner  of  tbe  fee,  who  bna  received  no 
compensation,  where  he  knowingly  permitted 
the  work  to  proceed  under  a  license  from  the 
board  of  county  commissioQers  until  large  sums 
of  mouby  bad  been  expended,  and  It  would  he 
ruinous  to  tbe  company  to  slop  it,  and  wbere 
many  citizens  have  acquired  rishta  on  tbe  faith 
of  the  successful  completion  of  tbe  work,T-eB' 
0L.  R  A. 
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'  peclally  where  compensation  can  be  recovered 
by  the  landowner  in  an  appropriate  action  for 
tbat  purpose.  Eineaidi,  ludianapolU Natur- 
al GoM  Oo.  (Ind.)  a03 

llj^Tbe  possibility  tbat  a  perann  may  be 
expelled  from  an  incorporated  associatioD  tn 
^-ssc  of  hia  neglect  to  pay  fines  if  they  should 
be  imposed  upon  him,  where  no  intention  lo 
expel  him  la  shown,  is  not  sufSctcntto  warrant 
an  injunction  against  proceeding  to  try  him  for 
alleged  violation  of  tbe  by-laws  malting  him 
liiLliTe  to  fines.  Tlwmat  v.  Miuieal  Mut.  i»rot. 
Union  (S.  Y.)     ■  17S 

la.  Where  the  imposition  of  fines,  psymcnl 
of  wbicb  tbe  coi^ralion  has  no  means  of  en- 
forcing except  through  tbe  courts,  is  the  only 
puniaLment  provided  for  vioistton  of  iiylaws. 
a  party  cited  for  trial  under  such  by-laws  baa 
no  right  la  an  injunction  restraining  such  ac- 
tion, since  bis  remedy  at  law  Is  sufficient. 
Jd. 

18.  An  adjudication  cannot  be  obtained  in 
advance  aa  to  the  validity  of  the  by-laws  of  an 
incorporated  associntlon,  on  an  application  for 
injunction  by  a  member  wbo  has  ticcn  cited 
lo  show  cause  why  he  should  not  he  punished 
For  violating  surb  by-laws,  unless  such  punish- 
ment would  subject  him  lo  Irreparable  injury, 
and  other  adequate  means  of  redress  are  not 
open  to  him.  2d. 

Notes  and  BniKia 

To  restrain  collection  of  debt  In  foreign  Btale. 
616 

To  protect  trade  mark.  640 


To  prevent  cloud  on  title. 
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INNEEEPEBS.    See  also  Assault  axd 
Battery,  3. 

1.  Tbe  intoxicalion  of  a  guest  at  an  inn  la 
no  excuse  for  bis  negligence  wbich  contributes 
to  tbe  loss  of  his  property  by  theft.  BltvlU  v. 
Wall  (Pa.)  VJ 

2.  The  responsibiHlT  of  an  innkeeper  for 
goods  and  moneys  of  bis  guest  extends  to 
moneys  stolen  from  tbe  guest,  unless  they  wero 
stolen  by  a  servant  or  companion  of  tbe  guest. 

8.  When  persona  unobjectionable  on  ac- 
count of  character  and  race  enter  a  hotel,  not 
as  guests,  but  intent  on  pleasure  or  profit  lo  be 
derived  from  Intercourse  with  lis  inmates,  they 
are  there  not  of  right,  but  under  an  Implied  li- 
cense that  the  landlord  may  revoke  at  any  time. 
Stale  V.  Steele  (N.  C.)  S16 

4.  The  proprietor  of  a  oubllc  house  has  a 
right  to  request  a  person  who  vidta  It,  not  as  a 
^eslor  onbusinesswllbguests,  todepsrt;  and 
if  he  refuses,  tbe  innkeeper  may  expel  him 
without  using  excessive  force.  Jd. 

a.  If  a  person  who  has  previously  violated 
tbe  rules  of  a  hotel  by  soliciting  business  there 
is  found  on  tbe  premises,  he  may  be  ejected 
forcibly  If  be  does  not  go  when  requested  or 
explain  bia  purpose,  although  he  entered  for  a 
proper  purpose.  Id, 

6.  One  who  goes  Into  a  hotel  at  tbe  request 
of  a  guest,  to  confer  with  him  on  business,  may 


the  hotel,  a/t«r  DoUce  to  deaUt.    blaU  t.  Steele 
<N.  C.)  Bia 

7.  Refrulatlons  of  &  hotel  providlDg  Ibat 
"do  liTerftnnn,  or  ngent  of  any  trRusporhtloa 
or  bBfTgiige  company,  no  was  tier  woman  or 
sewing  woman  not  connected  witli  the  house, 
or  1oaferB,or  loungera,  o»  obJectiUDsble  persona, 
will  be  Hllowed  la  the  hotel,"  are  reaaonablei 
aril  an  J  person  violating  then:)  ma^Lte  expelletl 
after  notice  to  desist  from  violating  tbem,  If  it 
be  dooe  without  using  exctasive  force.        Id, 

8.  Guests  of  a  hotel,  and  travplers  or  other 

Crsona  entering  it  with  Ibe  bona  fide  intent  of 
comiDi;  guests,  caonottie lawfully  prevented 
from  guiMi!'  in,  or  put  out  by  force  after  en- 
trance, provided  they  are  able  to  pay  the 
charges  and  tender  tne  money  DeceEsary  for 
that  piirpoee.  if  requested  by  the  landlord, 
unless  lliey  be  persons  of.  bad  or  suspioious 
chnracter  or  of  Tulgar  batiita,  orso  objeciinn- 
able  to  tbe  patrons  of  tbe  hoDse  on  account  of 
the  race  lo  which  tbey  belong  that  it  would  in- 
jure the  business  of  Ibe  house  to  admit  tbem. 
or  unless  tliey  undertnke  to  take  advantage  of 
the  freedom  of  tlie  hotel  to  Injure  the  landlord's 
chances  of  profit  derived  eillierfrom  his  inn  or 
any  business  iocidrnial  lo  or  connected  wttb  its 
management,  conatiluting  a  part  of  the  provi- 
■iooa  for  ibe  wants  aod  pleasure  of  hia  patrons. 
Id. 
B.  The  mere  failure  to  order  or  put  out  one 
llTervman,  who  has  been  nolided  not  to  solicit 
business  in  a  hotel,  does  not  make  It  unlawful 
to  expel  another  who  is  violating  a  rule  against 
mch  buainess.  Id. 

10.  An  innhpeper  can  make  a  TBiid  contract 
to  five  anotlier  the  exclusive  privilege  of  re- 
maining In  tbe  house  and  soliciting  patronage 
from  tbe  guests  In  any  business  that  grows  out 
of  providing  for  theircomfort  and  pleasure.  Id. 

11.  A  contract  by  an  Innkeeper  for  a  per- 
ceotum  of  tbe  amount  realized  by  another  per- 
son from  the  exercise  of  the  exclusive  privilege 
of  doing  a  livery  business  with  bisgueslsisnnt 
invalid;  and  rivals  in  the  livery  business  may 
he  properly  excluded  from  soliciting  business  in 
tbe  house.  Id. 

KoTBS  A»D  BaiEra. 


INSANE  PERSONS. 

I.  Insanity  which  lends  the  person  atnictod 
with  It  (o  make  indecent  exposure  of  his  per- 
son Id  public  renders  him  dangerous  to  com- 
muniiy,  within  ihe  meaning  of  Ind.  Rev.  BtaL 
ISmI,  SS  5142-51fiO,  which  provide  for  the  re- 
straint of  sucb  persons  at  public  expense  and 
the  reimbursement  of  the  public  treasury  out 
of  iheir  estates.  Moitgomtry  County  t.  Rii- 
(tn«|Ind.>  461 

S.  County  commissioners  are  not  authorized 
to  enter  Into  contracts  for  the  care  acd  support 
of  persons  In  the  county  asylums  for  the  poor, 
which  are  organized  solely  for  the  purpose  of 
public  charity  and  beueTolence.  Hence  no 
recovery  cao  be  had  by  tbem  upon  a  contract 
8L.R.A. 


Noi'Es  J 
Insanity  aa  a  defense.  M 

INSOLVENCT  AND  ASSIONSTENT 
FOR  CREDITORS.  See  also  Coh- 
FLicT  or  Laws,  3. 

1,  A  creditor  of  an  insolvent  has  the  right 
to  prove  and  have  dividends  upon  hlserlireea- 
tale,  irrespective  of  collateral  securiiioe,  Peepla 
T,  Remington  ■£  Bom  (N.  Y.)  458 

2.  There  i*  nnlhing  Id  the  Massachusetts 
Insolvency  Law  indicallng  an  intent  lo  refuss 
foreign  creditors  access  to  tbe  local  courts  ta 
enforce  their  claims  after  a  discharge,  as  % 
merely  local  rule  of  procedure,  or  olhornisa 
than  as  a  consequence  of  the  substantive  right 
having  been  barred  by  the  discharge.  Hence, 
since  tbe  right  cannot  be  barred,  Ibe  artioD 
may  be  maintained.  Phanim  Hat.  Ijanlc  v. 
BaUheOer  (Uaas.)  M4 

Notes  urn  BnixFa. 
Insolvency;  rule  of  distribution  of  estate.  459 


1.  A  man  has  an  insurable  interest  in  build- 
ings on  land  purchased  and  paid  for  by  him, 
though  conveyed  to  Iiis  wife,  where  he  haa  in 
fact  possession  and  tlie  entire  beneficial  use  of 
the  premises,  and  is  the  owner  of  sJl  tbe  per- 
sonal property  thereon,  macaging  the'p'acc  on 
his  own  account  and  using  the  proceeds  to 
support  the  family,  while  there  Is  an  under- 
standing between  him  and  his  wife  that  sba 
will  convey  the  laud  to  hira  at  bia  lequcet. 
EoTt^  ¥.  DajdtingSoute  Int.  (h.  (Wis.)     8» 

3.  A  contract  of  Insurance  on  bouses  several 
miles  apart,  which  insures  each  bouse  for  a 
specified  sum,  Is  divisible,  although  the  prem- 
ium is  etated  aa  a  gross  sum,  where  there  ia 
nothing  to  show  any  difference  between  the 
houses  In  class  or  rates.  A  transfer  of  onO' 
niihout  the  consent  of  the  insurer,  avoiding 
Ihe  policy  aa  to  that,  does  not  make  It  void  aa 
to  the  other.  Loomit  v.  Setkford  Int.  Co. 
(Wis.)  8M 

8,  A  binding  slip  containing  a  memorso- 
dum  to  Identify  the  parlies  to  a  contract  of  in- 
surance, Ihe  subject  matter,  and  tbe  piincipal 
terms,  "to  be  binding  until  policy  i^  deliv- 
ered," Is  a  contract  for  temporary  insurauc* 
subject  to  the  conditions  contained  in  tbe  ordi- 
nary policy  in  use  by  tbe  company.  Upiaan 
V.  Miigara  F.  Im.  Co.  (S.  T.)  71» 

4.  The  word  "heirs,"  in  a  cerlificate  of 
life  insurance,  where  there  is  no  context  to  ex- 
plain it,  means  those  who  would,  under  ths 
Statute  of  Distri bullous,  bs  enllllcd  to  ibe  per- 
sonal estate  of  the  Insured.  Jokntoii  v.  Sn- 
T-reme  Lo^  EnighlM  cf  Honor  (Ark.)         TS* 

5.  A  widow  ia  not  one  of  the  heirs  of  ber 
deceased  husband,  within  the  meaning  of  an 
insurance  policy,  so  aa  to  be  entitled  to  ahara 
in  the  proceeds,  under  Arkaosaa  atatulea,  whklt 


glre  h«r  half  of  (be  botibuiiil's  penonal  estate 
•■  dower,  abnoliilply  sod  tadependeutly  of 
crediion,  and  pioviae  fur  distribution  subject 


B.  No  one  except  tbe  insurer  bj  a  benefit 
cerli6«ite  can  object  to  tbe  rigbt  of  brotLers 
and  Bisters  of  a  person  Inaurrd  to  take  tiie  pro- 
ceeds of  bis  (^ertiflcaie.  on  tbe  pound  that  tbe 
coaatltulion  of  Ihe  ioaurer  limiU  tbe  rij^bt  to 
take  tbe  beoeflta  Lo  membera  of  tbe  family  of 
the  InBUied.  Id. 

I.  An  applicant  for  insurance,  who  i^Tee 
correct  aoawers  to  a  general  ageol  respcclinir 
Incumbrances,  Ir  not  prejudiced  b^  Ibe  hrcdi's 
failure  to  mrniion  Ibi-m  In  llie  nrit^en  applica- 
tloa  nbich  Ibe  applicant  BigaR,  altbougb  tbe 
poiic;  Btipulales  Ibat  tbe  appticalion  aball  be 
considereil  a  part  of  tbe  policy  and  a  wnirnn)]' 
of  (be  slatemen la  therein  conuuned.  Qerman 
Int.  Co.  V.  Gi-oylEan.)  70 

8,  Tb«  wonla  "  butt"  and  "  wound,"  In  ■ 
question  aat^rd  of  an  applicnnt  for  life  insur- 
aoce,  as  to  any  "wound,  burl,  or  serious 
bodily  iolury"  received  by  him,  mean  an  in- 
Jury  to  ibe  body  causing  an  Impairment  of 
beeltb  or  slren^tb.  or  rendering  tbe  person 
more  liable  to  contract  dii<ease,  or  lesa  able  lo 
rexibt  ils  effecU.  Banerqfi  v.  j&mt  B«n.  Aito. 
(N.  Y.)  88 

B.  A  sligbt  blow  on  the  throat  wbils  en- 
gaged in  fencing,  wbicb  causes  a  person  to 
raise  a  little  blood,  in  consequouce  oi  wbich  be 
is  confined  lo  his  bed  and  attended  by  a 
phyaicinn  for  the  Rrcater  part  of  three  days, 
with  no  furtber  bemorrlinge  from  Ibe  day  be 
wasstnick  to  tbed'areof  bisdcnlb,  ayear  and  a 
half  tbereafter. does  not  coo.'-ii1uie"an^  wound, 
hurt,  or  serious  bodily  injury,"  within  tbe 
meaning ol  aquesiioninan  application  for  life 
Insurance.  Id. 

10.  Mnchinery  and  apparatus  used  In  the 
businessofuiiinufsr'turingiealberand  morocco, 
including  boiler,  engine,  etc.,  lieing  ibe  only 
property  covered  t)y  a  policy  of  insurance,  do 
noicoufiiiluteamllf,  and  ilie  Rtnndingslill  there- 
of does  not  creatr  a  tnrfeilurp,  under  a  policy 
wbich  provides  Ibat  "if  a  building  covered  by 
this  policy  shall  become  vacant  or  unocciipied, 
or  if  a  mill  or  mnnufncmry  shall  aUind  idle, 
...  ail  liability  hereunder  shall  thereupon 
GSBBe,"  where  a  furlber  provision  of  Ibe  policy 
as  to  the  fulling  of  a  building  expressly  d  eels  res 
thai  tbe  policy  sliati  cease  as  to  property  therein 
as  well  as  to  tbe  building.  I/aipin  t.  Jm.  Oo. 
ofSorth  Amtriea  (N.  V;)  7B 

II.  Tbe  death  of  tbe  Insured  doea  not  make 
a  change  in  the  title  such  aa  will  void  a  policy 
insuTiog  bim,  "his  ezcculore,  adminialralora, 
and  aaaigns,"  which  provides  that  It  shall  be 
void  in  caw  "any  change  takes  place  In  the 
title,  use,  occupitlon,  or  possession  thereof 
whatsoever. "  Bidiardion  v.  Oerman  Itim.  Oo. 
(Ky.)  800 

IS.  A  notice  to  brnkcre  Is  a  ^ond  notice  of 
a  cancellarioQ  of  inauronce  obluined  by  them, 
where  il  is  subject  to  a  coiiiHlion  that  it  may 
be  lennfnnied  by  notice  to  the  "person  wbo 
procured  Ibe  Insurance."  Lipman  v.  Niagara 
F.  In*.  Co.  iN.  T.I  TIO 

18.  Tbe  cancaUaLlDD  of  hi  IniimDoe  polio; 
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which  prorldea  that  It  may  be  terminated  on 
notice  is  effected  to  inttanti  on  notice  ^ven  in 
good  faitb  bjr  tbe  iosuier.  If  no  premium  hna 
been  paid.  id. 

14.  A  Btatutoij  prohibition  against  tnsnr- 
Bn::e  by  foreign  corporations  without  compll* 
ance  with  certain  reoulrements,  under  a  ceriain 
penalty,  does  not  make  a  policy  issued  wilbuut 
such  compliance  void  as  lo  tbe  insured.  Pei^ 
nypaekgr  t.  Capital  int.  Co.  (lona)  289 

Its.  An  agreement  to  pay  a  aam  received 
from  a  dentli  assessment,  not eiceeilingf  1,000, 
with  a  further  provision  that  tbe  death  claim 
shall  be  payable  within  siily  daya  after  proof, 

G'ving  Ibe  form  of  notice  and  process  for  col- 
cting  death  assessments,  ana  containing  « 
promise  by  insured  to  pay  asiessments, — im- 
ports a  proTniae  by  the  Insurance assi^ciaiion  to 
make,  or  cause  lo  be  made,  tbe  necessary  as* 
seasmenl.     Laaltr  t.  Murphy  (Conn.)         J18 

16.  A  general  agent  of  an  Insurance  com- 
pany can  modify  tbe  Insurance  contract  or 
waive  a  condition  of  a  wriiten  policy  by  parol 
Oemum  In*.  Co.  v.  G'ray  (Kan.)  70 

17.  A  provision  In  aii  insurance  policy  that 
no  agent,  other  than  the  president  or  secretary, 
shall  have  authority  tonaivenny  terms  orcon- 
dilions  of  llie  pulicy,  is  inelfeclual  to  prevent 
Buch  waiver  by  a  general  agent.  Id, 

18.  Tbe  failure  of  an  insurance  company  to 
ohtect,  within  a  reasonable  time,  to  proofs  of 
toss  taken  by  its  duly  auiliorized  adjuster,  wlio 
has  expressMl  salisfncion  niib  tbe  same  and 
promised  payment  ol  the  loss,  precludes  it  from 
tbereeitcr  objecting  that  they  are  InauHlcient, 

19.  An  action  at  law  can  be  Bustatned  for 
breach  of  the  contract  of  an  Insurance  orgaul* 
zalion  lo  make  an  assessment  LaicUr  t. 
Murphy  (Conn.)  118 

SO.  When  a  policy  of  Are  Insurance  provides 
that  action  thereon  muat  be  brought  within  a 
specified  time  after  tbe  loss  occurs,  the  iiraita- 
tion  runx  from  tlie  date  of  the  fire,  although, 
under  other  provisions  of  tbe  policy,  thecaustt 
of  action  does  not  accrue  until  some  limearicr 
tbe  fire.  Trawi&r*  In*.  Oo.  v.  California  In: 
Oo.  (N.  D.)  789 

21.  The  time  for  bringing  mlt  on  a  policy 
which  provides  that  no  suit  or  acllon  aball  be 
commenced  unless  within  twelve  months  nert 
after  Ihe  fire,  and  also  provides  thai  a  claim  on 
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requircmetits  of  tbe  policy,  is  not  lost  by 
expiration  of  Ibe  twelve  montlia  after  the  I 
where  acauae  of  action  has  not  then  accrued  by 
completion  of  such  requirements,  if  the  com* 

Cny  has  insisted  on  Iheae  requirements  and  the 
luted  baa  complied  as  rapidly  as  he  was  able. 
OiMT.  Sun  liii.  Co.  (Cal.j  4S 

22.  The  measure  of  damagea  for  breach  of 
an  afn'ecmenl  by  an  insurance  organization  to 
make  an  assessment,  and  lo  pay  tbe  procetda 
thereof,  not  exceeding  $1,000,  where  each 
member  conlracla  to  pay  an  aaiesament  of 
whatever  the  ol^ciala  deem  necessary  upon  tbe 
death  of  any  member,  ta  prima  facte  the  aum 
Of  (1,000.    Laultr  J.  JtvTt^{Coaa.)       lU 


Fire;  wroDgfol  setlon  of  companv'a  igeot: 
liability  of  tgeiits  for  negllgencei  ureacn  of 
condition  u  b>  incumbraoce;  waiver  of  goq- 
dilii^na;  ageol's  kaowledge;  waiver  of  DOlice 
and  slalciDeat  of  loss  or  pioob  of  loss.  70 

Fire;  forfeiture  for  vacaocy  or  non-occu- 
paDcy;  terms  "vacancy"  and  ''Qon-occupancy" 
cxii'^iriied;  in Bu ranee  oo  mill  and  machinery: 
ceasiDg  to  operate.  7S 

losuraLile  Inlcrest:  biilldlnga  erected  by  ten- 
ant. B06 

Fl'e;  entire  and  severable  contract*.         834 

V,  urraoly  ol  answen  in  application;  effect 
Of.  86 

Contract  of  mtitual  benefit  association;  pav- 
menis  of  assessment;  aaKsament  on  death; 
acUoo  to  recover  claim.  118 

Termination  of  contract,  notice;  repayment 
of  lender.  719 

Binding  alipa;  effect  of.  780 

INSUBAUCE  COMPANIES. 

A  coiporatioQ  of  anolber  State,  author- 
brd  lo  issue  policies  on  the  lives  of  members, 
upon  the  iisscasmciit  plan,  for  tlie  benetit  of  any 
person  wbo  Las  an  insurable  inii  rest,  is  notes- 
titled  to  carry  on  busi'itsa  In  Ohio,  under  Obio 
Bev  aiHl.  g§  3630,  8630  E,  wblcb  allow  assess- 
ment  companies  to  insure  Uvea  of  members 
only  for  tbe  beneGt  of  tbeir  families  and  heirs. 
htalt,  Attarneji-Otneral,  v.  WetUra  U.  Hut.  L. 
<£.dM!.&«.(Obio)  ta& 

NoTsa  ADD  Briefs. 


INTEREST. 

Interest  should  be  allowed  on  the  value 
of  property  condemned  for  public  use,  from 
the  time  of  Its  appropriation.  AUmeay  v. 
HatlmUe  (Tcnn.)  123 

INTOXICATING  LIQUOSS. 

Tbe    removal   of   a    certain    church   ^11 1 

not  aifect  the  pnrlinn  of  a  statute  probibltine 
liic  Hilc  of  idU'.'Ji'QtiiijT  liquor  wilblnS  mileaoT 
Bucb  chitrcli,  wbere  ilie  ElaLute  does  not  show 
thai  lis  object  was  to  protect  tbe  churcb  alone. 
£tat«  V.  JWKM  (M.  C.)  259 


JUDGMENT.    See  also  AesocuTtoss,  1; 
BANKKUPTCXi  CoNTBUFT,  4;   Qabnibh- 

UKSX.Z. 

1.  A  foreign  JiidBment  cannot  be  revicwc-l 
for  any  reasons  other  Iban  for  fraud  or  want 
of  jurisdiriion,  wberell  wasrendeiedhyacourt 
of  competent  Jurisdiction,  after  due  service  of 
rocessor enl        '  .   .  .      .■ 

pon  the  isBU 
I.  D.  Ohio) 
3.  Defendant's 
eL.R.A. 


taking  care  of  himself,  by  denial  of  an  applica- 
tion to  appoint  aguardiun  forbitn,  is  notneces- 
aarily  an  adjudication  tbal  be  is  nnt  Insane  at 
all,  and  does  not  estop  tbe  applicant  from 
claiinlog  Ibat  sucb  person  is  incoLii;>etent  to 
make  a  will.  Manley  v,  Stapia  (Vt,)  70T 
i.  A  Judsrnent  of  a  court  baring  no  Juiia- 
diction  of  the  eubject -matter  Is  not  a  bar  to  an- 
other suit  WaUrn  U.  Teleg.  Co.  v.  Ta^hr 
(Oa.)  169 

S.  A  dedslon  fn  a  suit  which  Is  practically 
carried  on  by  one  parly,  wbo  pays  all  the  ex- 
penses of  both  sides,  will  not  be  held  conclu 
sive  of  tbe  queiition  involved  when  presented 
in  another  suit.  Calhoun  v.  Ikihi  S  M.  R.  Co. 
CN.  T.)  248 

Notes  aro  BniiEFa 
Rule  of  ret  judicata.  SIT 

Colla1«ral  impeachment;  forei^.  263 

Conclusiveness  of.  707 

Poner  of  court  to  suspend  sentence.  767 

JUDICIAL  NOTICE.    See  Etidehcb,  I. 
IiABOBERS.    Bee  Corporations,  13, 
LACHES.    See  Luitatiok  op  Aotiohb,  14. 


LANDLORD  AND  TENANT. 

1.  The  mere  fact  that  a  person  goes  into 
po-v^ession  under  a  parol  lease  which  is  void 
because  for  a  lonper  time  Iban  one  year  does 
not  create  a  yearly  tenancy,  altboiigb  payment 
of  an  aliquot  part  of  tbe  anoital  rent  would  be 
evidence  of  a  yearly  tenancy.  Talamo  v. 
SpibmiUer  (N,  Y.)  22) 

8.  A  mere  tenancy  at  will,  subject  to  the 
payment  of  the  slipul:iled  rate  of  rent  as  for  use 
and  occupuiion,  is  creaied  b;  going  into  pos- 
session under  an  oral  lease  for  more  than  one 
year.  Id. 

8.  A  second  lessee  may  maintain  unlawful 
delainer  afmlnst  tbe  first  lessee  in  possession, 
after  all  his  rights  are  absolutely  forfeited. 
Ouffeyi.  Hukill  (W.  Va.)  75»- 

4.  Where  a  lease  for  years  for  drillinn  tor 
petroleum  oil  and  gas  contains  a  piovision  that 
llic  parliex  of  tbe  second  pari  covenant  to  com- 
mence operations  wilhln  nine  months  or  to 
thereafter  pay  (l.33i  per  monlh  until  wort  1» 
comtnenced,  and  that  a  fsiluie  to  comply  with 
either  condition  shall  work  an  absoliile  forfeit- 
ure of  Ibe  lease,  and  there  Is  no  covcnanL  for 
reentry,  if  on  failure  to  commence  operations 
or  lo  pay  money  in  lieu  Ibcrcnf,  the  lessor 
leu^s  to  another  person,  the  first  lease  is- 
avoiilcd  and  the  aeconci  lease  la  good  ai(ainat  it, 
as  llie  cxeciilloo  thereof  is  a  sulllcl  ut  declara- 
tion of  forfeiturewitboutdemandand  re-entry 
Id. 

0.  The  occupation  of  a  pai»>nage  by  a  mln' 
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der  lilm  a  trespasBer  on  his  refusal  to  leave  ft 
or  permit  bU  eviclion  by  offlcera.  Brittar  v. 
Burr  (N,  Y.)  710 

0.  Each  oF  wverml  roomx  In  &  buHdiDc  oc- 
cupied b;  sepirate  tenanta  la  a  "boose,"  nltbiD 
tbe  meacinj;  of  a  naiute  nbich  gives  a  Hen  od 
Ibe  properlj  of  a  teoaiHwbilelt  remHins  in  the 
bouse  rented;  and  a  removal  oF  sucli  property, 
with  Ibc  landlord's  cooBeut,  from  oae  room  to 
aDOtbcr  in  tbe  same  bulldla^,  taken  under  a 
next  contract,  defeats  tbe  lien.  Woioolt  v. 
A»h€T>feUer  <N.  U.)  681 

7.  Wbere  a  tease  for  yeara  contalna  a  clause 
of  forfeiture  for  breach  of  Its  covenant  to  pay 
rent  or  otber  covenant,  but  no  clause  ol  re- 
entry for  sucb  forfeiture,  demand  and  re-entry 
1b  not  the  only  mode  by  wbicli  Ibe  landlord 
may  enforce  tbe  forfeiture.  Ovjfet/  v.  Sukilt 
(W.Vft.)  7SB 

8.  A  mortgngor  vvho,  wbtle  in  possession, 
verbally  leases  tbe  preoili^s  at  a  rent  payable 
quiLrierif ,  cannot  recover  from  tbe  lessee  for 
two  and  one  bait  monlbs'  use  and  occupation 
preceding  tbe  morifiaKee's  entry  and  tbe  lessee's 
attornment  tobim,wbere  the mort^tiee,  fifteen 
days  befure  tbe  expiration  of  tbe  current  qimr- 
ter.  bas  duly  entered  and  taken  possession  for 
condition  broken,  and  the  tenant,  on  bis  de- 
mand, tbereupon  agrees  to,  and  at  the  expira- 
tion of  tbe  ouarter  does,  pay  to  bim  tbe  rent 
for  tbe  whole  quuter.  Andertoa  t,  Sobfiin* 
(He.)  508 

9.  A  concealed  vrell  opemting  ss  a  cess- 
pool under  a  bouse,  being  only  partly  filled  up 
and  containing  wBt«r,  dead  vermin,  and  GUb, 
from  which  noiirus  vapors,  etc.,  arise  to  ihe 
Injury  of  the  health  of  the  occupauls,  consti- 
tulet  a  nuisance  and  renders  tbe  owoer  who 
erected  tie  house  over  it  liable  for  damages 
suslained  therefrom  by  k  tenant  who  had  no 
knowledge  of  it.    Kern  T.  MyU  (Mich.)     683 

HOTBS  AKS  BbIETB. 

Tennncy  from  year  to  year;  lermlnatlon  of; 
eSect  of  payment  of  rent.  231 
Duty  of  landlord  to  repali.  G,S2 
f^rt  of  house  as  dwelling.  GOl 
Landlord's  lien;  house  deflnod.  093 
Re-eutry  on  forfeiture;  eleclloD  of  rem- 
edies. 7D» 

LARCENY.    See  Keplevtr. 


LEVY  AND  SEIZURE. 

BTiTunoMAL  Law,  6;  " 
1.  A   Judgment  for  converaloQ  of  exempt 


remeiilea,  the  Tact  that  a  party  rtmid  have  re- 
plevied exempt  property  will  not  prevent  bIm 
8  L.  B.  A, 


made  to  tb 
it  from  liat 
Stat.  ^  474 

4.  Share 
corporated 
which  has 
property  n 
t ions  BO  far 
sold  on  en 
S  70B7.  pro- 
stock  com) 
pel  led  to  ist 
has  done  so 
fer,  and  bi 
thereof  Bbalj 
privUeees  ol 
a  memlKr. 

5.  A  retui 
was  levied  u 
personally  u 
copy,  wilbo 
upon  tbe  Ian 
whose  posse 
there  declare 
by  Miss.  Cod 
occupied  pre 

theatlacbtnei 
tbe  intervenli 
V.  Peopbft  Bo 

6.  Where 
actors,  all  01 
BJon  in  case  ai 
tiouB,     Conra 


1,  Any  wri 
dency  to  in J u 
profession,  cal 
T,  CoJOBay  (Pi 

2.  A  publict     I 
a  cerlaiD  systei 
to  leach   that 
authority,  tbei 

is  libelous. 

8.  A  publicn  : 
I>ank  bad  becor 
work,  and  wbr 
injurious  Btalei 
affaira,  which  i 
tory  in  a  legal  i 
~~,  alihough  It 


bim  to  n 


n  that  \ 
iporal  loss  { 
cLnrHcter  and  ei:  | 
Francis  (N.  Y.) 

4.  Itiscompt  I 
words  spoken  b' 

tinn,    to    the  eQ  : 

had  been  excon  i 
lonser  employe . 
maliciously  and 
physician  in  Lb  . 
{Uoaa.) 
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tbe  express  purpose  Ol  iDjurlng  plnitiliiF  in  his 
profession,  and  such  Injury  actuBlly  follows 
as  tbe  probable  and  oaturalreauliof  the  speak- 
Ine  of  Ibe  teoida,  ]uat  as  trss  Ititetided  b7 
ddeodant.    Morale  v.  Broehu  (Mass.)        62'4 

0.  It  Is  Dot  a  legal  excuse  that  defamatorv 
tnatler  was  publislied  accidentally  or  tnaa- 
Teneatly,  or  villi  good  moliven,  and  with  an 
honest  belief  In  it*  Uutb.  M«ore  t.  i'raniat 
(N.  Y.)  814 

T.  Allhougli  an  acHon  for  libel  or  ilander 
may  be  maiDiaioed,  If  a  criminal  accusalioo 
was  made  willi  do  bona  fide  iulenCtoQ  of  prose- 
cuting It,  jet  an  action  brought  for  mali::lDus 
prosecution  cannot  be  retoined  and  Ireatcd  as 
one  for  libel  and  slander.  If  tlie  defumatory 
words  are  not  set  out  Id  the  complaint.  Cooper 
T,  Armour  {C.  C.  N.  D.  N.  Y.)  47 

NoTBa  AND  BniBPS, 
See  also  Trial. 

Words  teDdln<r  to  iDJure  penoD  Inofllce,  or 
proressLoaal  persooa,  or  person  in  calliDg  or 
trade.  193 

StatlDg  that  0D«  la  lasane;  necessity  of 
■nalice.  314 


LICENSE.  See  also  Constitdtiokal  Law, 
9;  HORBR  Raciko;  iNKKEBrsns,  3;  I'Kti 
DLGRfl,  Notes  and  Brirfb;  Waticbs 
AND  Watbbcoubses,  13. 


%,  ■  One  whose  Tocatloa  ta  to  go  from  place 
to  place  with  a  sample  stove  carried  upon  a 
-ibibiting  thesampleand  procuring!— 


Code,  i  1B31,  requlrine  a  liccDse  of  "every 
peddler  or  itinerant  trader  by  sample  or  oiher- 
wise."  WroaglU  Iron  Bange  Co.  T.  Jehnton 
(Ga.)  373 

8.  Only  the  pcrsoo  who  itinerates  for  trad- 
ing purposes  is  a  peddler.  Uis  employer, 
ilioiiRb  ibe  owner  of  the  goods,  team,  and 
Tehicic,  is  Dot  required  to  obiaiD  a  license,  or 
subject  to  any  forfeiture  for  failure  to  do  so. 

LIENS.    Bee  also  LA^'DLORD  abdTbha^it,  6. 

1.  A  prrson  eDiiltcd  to  a  lien  od  a  railway 
for  materials  funiisbed  for  its  coosiruciiou 
may  in  his  notice  of  lieo  confine  his  claim  to 
that  porliun  or  seolion  of  the  rond  In  the  con 
Biruciion  of  which  his  material  was  used. 
OiarU  Fmeder  Co,  y.  Oregon  F.  R.  Co.  (Or.)7C0 

2.  Giant  powder  furnished  t?  the  mH.,- 
ufacturerto  a  conlracior  for  the  construction 
of  a  railway,  and  used  by  the  latter  in  the  pro- 
gress □[  such  work,  is  "  mnlcriaJ,"  within  tlic 
purview  of  the  Oregon  Lien  Law  of  1885,  for 
the  value  of  which  such  mauufaclurer  la  enti- 
tled to  a  lien  on  the  railway,  or  such  pariiou 
8L.&A. 


of  1835,  "aay  other  Btriicture."  following,  as 
it  does,  a  spec'flc  enumeralinn  of  works  de- 
clflred  to  be  subject  to  a  Hen  for  labor  and  ma- 
terials furnished  for  Ihelr  construction. — such 
aaa"lniilding,"  "ditch,"  "flume," and  "tun- 
nel,"— muat  be  held  to  Include  %  tailwav. 
fd. 
NoTi»  Aim  BRTsn. 


LIMITATION  OF  ACTIONS.    See  also 
QUABAHTY,  1;  Insdbamcb,  20,  21. 

1.  Aft«r  a  rauBd  of  action  against  a  prin- 
cipal debtor  is  barred,  a  surety  as  to  whom  tb« 
siatule  has  Dot  run  because  he  has  been  al^sent 
from  the  State  cannot  acquire  ary  right  of  ac- 
tion BKBinst  the  principal  by  payment  of  the 
demand.     HUrnt  v.  HanuntU  (CaL)  425 

2.  One  who  has  made  out  a  prima  facie 
case  for  the  rtcovery  of  land  b  not  prevented 
from  atlBcktag  as  frauiulcnt  a  deed  set  up  in 
defense,  because  the  time  fur  hriucing  an  ac- 
tion to  set  aside  the  coQvcyance  as  fraudulent 
haaeipired.     Amaker  v.  NeaH^.C)  687 

8.  The  period  of  six  years  from  tbc  dis- 
covery of  the  frajd,  within  which  an  acliou 
to  set  aside  a  frsuduknt  conveyance  must  be 
brouirht,  under  S.  C.  Code.  §  113,  does  not  ap- 
ply where  a  judgment  creditor,  who  has  pur- 
chased the  land  on  executioD  siile  mnde  In  dis- 
regard of  Ihefraudulenl  deed,  brings  an  action 
to  recover  possession  after  the  death  nf  a  widow 
baring  a  superior  claim  of  dower,  to  wbom  he 
had  been  obliged  temporarily  to  surrender  pos 
session.  Id. 

4.  Express  continuing  trusts  are  excluded 
from  the  operation  of  Statutes  of  Limilalinn, 
while  implied  trusts  are  aubjeci  thereto.  Coat 
Y.UunhamiComi.)  047 

5.  Leaving  corporate  stock  Id  the  poeses- 
sion  and  name  of  the  seller,  the  sHle  licing  evi- 
denced only  by  a  declaration  (hereof  in  a  r«- 
ceipt  given  for  the  moncv  paid,  aad  Ihere  be- 
ing no  agreement  as  to  Ibc  future  disposition 
of  the  stock  or  the  dividends  thereon,  crm res 
an  implied  trust  in  the  seller  which  is  enforce 
able  at  law  and  suhject  to  the  operation  of  the 
Statute  of  LimltalioDS.  Id. 

a.  The  bar  of  the  Statute  of  Limitations 
against  a  suit  brought  against  a  woman  and  her 
children,  all  being  caluit  qua  trutt.  there  being 
no  trustee.  Is  not  saved,  under  Tenn.  Code, 
S  3765,  l^  a  suit  brought  within  one  year  pre- 
ceding agatnel  tbe  woman  and  her  husband  and 
a  person  as  trustee  who  waa  no  longer  such, 
which  suit  waa  dismissed  because  of  the  failure 
to  make  the  chlhlren,  who  were  remaindermen, 
as  well  as  eatuit  gfu  trutt,  parties  to  the  case. 
HughaY.  Broun  (Tenn.)  4Sa 

7.  The  amendment  of  a  declaration  does 
not  extend  the  runnine  of  the  Btaiute  of  Limi- 
tations, if  It  is  not  founded  upon  a  new  cau% 
of  action.      WoI/y.  BauereiB  (Md.)  660 

8.  If  a  noniesident  Is  absent  from  the  State 
when  a  cause  of  action  accrues  against  him, 
the  statute  will  not  commence  runnlug  against 
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ttiau,  aitLougn  an  action  st  sucn  umra  couia 

be  commeoc^  aga<Dst  bim  bf  tbe  exercise  of 

ordlDary  dlUgenoe.    StanUy  y.  Slanlej/  (Obio) 

S38 

9.  Tbe  presence  of  the  deFendniit  in  the 
Stale  (or  Ihe  full  period  of  iLe  lime  limiled  for 
bringing  an  aclioa,  eilber  coaliDunuBly  or  In 
the  aggregate,  U  necesaarr  lo  conBiltute  a  bar 
of  tbe  aciioQ,  under  Oblo  Rev.  Stat,  g  48t«9. 

Id. 

10.  A  remedy  at  law  on  the  bond  of  a  trus- 
tee having  proved  ioadequate  by  reasoo  of  the 
fDK>lveDCy  of  the  suretira,  a  remedy  in  equity 
to  reach  property  not  auhjecl  to  execution  fc 
barred  nben  delayed  until  tbe  bond,  and  also 
tbe  decree  tbereon,  is  barred.  Hughetv.  Brown 
(Tenn.)  480 

11.  A  bill  to  charge  tbe  payment  of  an 
equitable  claim  upou  a  trust  estate,  although 

Eurely  equitable,  iji  subject  to  the  Statute  of 
imitations.  Id. 
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table  remedy  is  lavoked,  equivalent  to  a  direc- 
tion that  DO  shorter  period  ahall  be  a  bar  lo  re- 
lief in  nny  case,  and  does  not  preclude  adenial 
of  relief  for  unreasonable  delay,  in  accordance 
with  vquilalile  princlpiea,  Cal/ioun  v.  Delhi  i£ 
Jf.  R.  Co,  (N.  Y.)  .  248 

18.  Tbe  failure,  for  nearly  ten  years,  of  a 
town  and  its  taxpayers  to  give  waralag  or  pro- 
teat  ai^inst  dctuinj;  with  or  taking  lis  void 
bonds,  with  afflrmntive  acts  of  recognition  en. 
couraging  investment  therein  as  safe  and  valid 
eecuritiea,  is  suiBcient  to  defeat  an  equitable 
action  for  Ihcir  cancellation.  Id, 

14.  The  eqiiiiable  remedy  for  the  cancella- 
tlou  of  town  bonds  may  be  refused  by  reason 
of  long  delsy  and  acquiescence  on  tbe  part  of 
the  town  and  lis  laxpayers,  accompanied  by 
frequent  acts  recognizing  tbe  validity  of  the 
bonds,  although  tbe  delay  ia  not  continued  for 
tbe  statutory  period  of  llmilatioo  of  equilAble 
actions.  Id. 

16.  The  inability  of  a  municipal  corpora- 
tion to  make  valid  by  acquiescence  or  recogni- 
tion, oblications  which  It  bed  no  power  to 
create,  will  not  prevent  consideration  of  auch 
■nailers  In  delermining  whether  it  shall  be  de- 
nied a  remedy  because  of  laches.  Id. 

Rule  as  to  laches.  248 

Against  persons  absent  from  State.  S38 

Absence  from  Slate,  effect  of.  425 

Applicalion  to  tnuls  and  equitable  aclions. 

480 

As  to  trusis;  effect  of  repudiation;  In  cases  of 

concurrent  juriidiction  in  law  and  equity;  on 

claim  against  estates.  647 

In  case  of  concealed  fraud.  AST 

XJS  PENDENS. 

Notice  of  tbe  pendency  of  s  HII  b  not 
notice  to  a  purchaserof  lands  of  matters  set  up 
by  a  snltsequent  amendment  lo  the  bill.  Soi- 
land  V.  Vilium  Sat.  Banie  (R.  L)  653 
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appear  luai  uie  bccubbo  hob  louna  guuij  in 
tcUdam  terbit  of  the  acta  for  wblcb  the  b7- 
laws  peniiU  BzpuUloo.  Oom.  Burt,  t.  Unum 
Leain"  (Fa.)  19*^ 

4.  Mandamus,  and  not  ^o  warranto,  ia 
tbe  proper  remedj  when  a  relator  la  office  dt 
jure  et  defaeio  la  interfered  irith  bj  one  ffbose 
lockof  liiledajun  UrMjiMftai'a.  Statt.Leeds, 
r.  Atlantie  Oilj/iN.  J.)  697 

5.  The  prnper  remedy  to  test  the  clalmaat's 
title  to  an  office  occupied  de  facto  bj  a  person 
clalminglt  under  colorof  right  iiquowarraiilo, 
and  not  mandamua.  Id. 

8.  Where  a  mandamns  la  applied  for  to 
compel  a  municipal  corporation  to  reslore  re- 
lator loao'Ofilce  to  which  he  is  pritaa  fade  en- 
titled, tbe  incumbent  ia  not  a  ueceaaar;  party 
to  the  allowaoce  of  a  peremptory  mandamus. 

NOTBB  AND  BbIKTS. 

Power  of,  to  control  govemtr  of  Tertltorv. 

To  obtain  reinslateroent  in  social  organiza- 
tion or  club.  19S 
Anawei  to  vrit;  how  facta  moat  be  pleaded. 


MARRIAGE.    Boe  Fraud  and  Fraudu- 
lent CONVBYANCBB.  NOIBfl  ADD  BlUBFB; 

Hubbard  amd  Wifs. 


1,  A  boy  twelve  years  old  employed  tc 
take  lumber  away  from  afioorlni;  machine  and 
load  it  on  a  wagon,  who  U  injured  in  atlempl- 
tng,  under  nnJeia  of  tbe  foreman  of  the  mill, 
to  oil  dangeroui  macblner;f  while  in  moliou, 
which  WHS  disconnected  with  tbe  service  for 
which  be  was  employed,  may  recover  damagc;s 
from  bis  employer.  IlinckU]/  v.  Horazdowski 
Oil.)  490 

8.  The  rule  that  tbe  common  master  Is  not 
liable  for  an  injury  caused  by  tbe  negligence 
of  s  fellow  servant  does  not  apply  where  tbe 
Injured  servant  is  a  child  incapable  of  compre- 
])  ending  1  he  riak  of  the  em  ploy  meDtariain^  from 
the  poasihility  of  such  octiligpcco.  Id. 

8.  A  statute  making  railway  companies 
liable  to  employ^  for  negli^nce  of  fellow 
aervanls  mual.  to  avoid  the  imputation  of  ctasa 
legislation,  beeooatrued  lo  apply  only  to  (he 
peculiar  hazards  iocident  to  the  use  and  occu- 
pation of  railroads,  and  Injuries  resulting  from 
auch  dnngcis.  JotiTiton  v.  St.  Paul  ■£  D.  R. 
Co.  iMiou.)  419 

4.  Injuries  to  one  of  a  cr^w  of  men  en- 
raged in  repairing  a  bridge,  caused  by  tbe  ne^- 
figenrc  of  a  fellow  servant  In  leaving  tbe  draw 
nofastened,  are  not  the  result  of  dangers  pecu- 
liar to  the  use  and  operation  of  railroads,  and 
do  not  give  bim  a  right  of  aclion  against  tbe 
comp:my,  under  a  statute  making  rail  road  com- 
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oy  negiigEDce  oi  a  leiiow  aervani.  io. 

6.  Fellow  servants  owe  to  each  olher  tlie 
duty  to  exercise  ordinary  care  and  prudence  in 
the  prosecution  of  their  work,  and  for  failure 
to  do  BO  are  liable  at  common  law  to  each  other 
tor  resulting  personal  injury,  Bora  v.  Mc- 
Iiityrt  (He.)  4fiD 

S.  A  maater,  who  commila  tbe  nmninfc  of 
hia  elevator  to  an  employS  who  is  Ignorant  in 
regard  lo  auch  service  is  bound  to  furnish  bim 
for  a  reasoDsble  lencth  of  time  with  a  compe- 
'--■  instructor,  and  will  be  liable  V   " 


furmsbed.  Brennan  v.  Gordon  (N.  Y.)  819 
7.  An  Instruction  in  an  action  by  a  servant 
to  recover  from  his  masfr  damages  for  In- 
Juriea  alleged  to  have  reaulted  from  the  Degli- 
Bcnce  of  one  fumiahed  by  the  master  to  io- 
atrucL  the  servanl  as  to  how  to  run  an  elevator, 
ia  erroneous  if  it  gives  tbe  jury  to  understand 
that  the  master's  whole  duty  was  pertormed  it 
be  furniahed  an  iosiructor  as  competent  aa  be 
bimseif  was.  Id. 

6.  If  a  torpedo  ia  placed  on  a  railroad  track 
by  an  employ^  of  Ibe  company,  although 
through  mere  caprice  and  contrary  to  the  rules 
of  tbe  company,  and  negligeotly  left  there 
where  he  knows  children  are  accualomed  lo 
pass,  aod  is  picked  up  by  children,  and  injures 
thetn  by  an  explosion,  the  company  is  Lable. 
IMUburBh,  C.  £  St.  L.  B.  Co.  v.  S/ueldt  (Uhio> 
464 

9,  The  duty  of  observing  the  greatest  care 
in  tbe  cuBlodf  and  use  of  dangerous  agenda 
cannot  be  shifted  by  a  master  to  bis  servants, 
so  as  to  exonerate  him  from  tbe  negligence  of  a 
servant  in  tbe  use  and  custody  of  Ibem.        Id. 

10,  It  is  immaterial,  so  far  as  the  liability 
of  the  master  ia  concerned,  what  use  may  have 
t>een  made  of  a  dangerous  instnimeut,  where 
injury  results  from  negligence  in  the  cualodv 
of  iL  Id. 

11,  Instrnclions  by  a  master  lo  an  employe 
not  to  commit  an  aasault  and  battery  on  any 
person  and  not  to  break  the  law,  when  sending 
bim  to  get  an  organ  which  is  in  the  possessioo 
of  another  person,  knowing  that  tbe  errand  i* 
likely  to  excite  indignation  and  resist  lOce.  will 
not  relieve  bim  from  liability  tor  a  wror.gful 
assault  made  by  his  employ^  while  engaged 
in  tbe  business  of  selling  and  tarrying  away 
the  organ.    MeUlung  t.Dearbonu  (Pa.)    804 

NOTBS  AWD  BRIKPft. 
Liability  for  torta  of  servant      204,  225,  84& 
Liability  for  aerraot's  negligence.  4S4 

Buty  as  to  minor  employes;  assumption  of 

risks  by  minors;  contributory  negligence.    480 
Liability  tor  detective  and  dangerous  appli- 

■      "i;  burden  of  proof.  *" 


ie  of  elevators. 
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MAXIMS.    Ree  also  Aortoif  on  Butt,  1 . 

1,  A  communl  oliservantia  nan  est  receden- 
dum.    ffDoaaeU  v.  OUna  (Mont.)  629 

8.  Communis  error  tacit  jua.  Id. 


4.  Ex  turpi  causa  non  oritur  tctia.  Id. 

5.  In  pari  delicto,  potior  eat  cooditto  de- 
feodeiitis  st  possidenlia.  Id. 

6.  UlDlme  mutanda  aunt  qpra  certam  in- 
teipretatiotieai  habueruiiL  (/Donndl  t.  Glenn 
(Hoot)  639 

7.  Nrce»iit«a  lodndt  inlTikglnm,  Btata  v. 
Doteell  (N.  C.)  287 

6.  Non  dormientlbus  aed  vigil  an  It  bua, 
Itgfit  iubTeaiunL  Fnealeiea  *,  tlAailcroM 
(Del.)  837 

9.  Nullum  tempuB  occuirit  regL  OAarlotli 
r.  Pembrckt  Iron  Workt  (Me.)  838 

10.  Qui  tacit  per  ailum  fadt  per  ae.  Me- 
dunp  V.  Dtarborrui  (Pa.)  204 

11.  Res  judicata  pro  Teritate  babctur. 
(nhnneii  v.  Qitan  (Moot.)  629 

IS.  liespondeat  iurerior.  Abraham!  ▼. 
(hlifornia  Ptnader  Workt  (N.  M.)  878 

18.  Yolentl  non  fit  Injuria.  Bhulti  T.Watl 
(P»,)  87 


Tbe  rule  which  prohihita  the  granling 
ol  moDopollea  applies  only  to  such  tbinea  as 
•re  of  comiDOn  right,  and  la  uever  applied  to 
things  which  are  monopoliee  Id  their  nature. 
Hence  it  will  Dot  preTeut  (he  gra.DHiig,  for  a 
teBEOuable  and  fixed  period,  of  the  excluaive 
ligbt  lo  operate  a  railway  line  in  certain  atreela. 
HtdMntuioti*  Oablt  Stre^  JB.  Co.  T.  OitUem 
Strttl  A  Go.  (iDd.)  039 

KOSTGAGE.  See  aim  Deed:  Gxbcutobs 

ARD    ADMINieTRATOBS,   6;  PlRDOB    AITD 
COLLATERAI.   BbCQBITY,  6. 

1.  A  mortgage  apon  real  estate,  made  hj 
the  owner  to  a  partnership  Id  its  firm  name,  lo 
aecure  an  indebteduesa  lott,  dulyexeculed  and 
recorded  as  required  bj  the  statute,  constitutes 
a  valid  lien  upon  the  property  in  favor  of  tbe 
Arm  aa  a  sccuril;  for  the  iudebtedueas  to  it. 
Jleie  Vienna  HanJc  t.  Johiaon  (Ohio)  614 

8.  In  order  to  mortgage  land  as  security 
'  for  a  ''.eht,  it  la  not  necessary,  la  all  cases,  lo 
clolhe  Ihc  creditor  vrilh  Ihe  legsJ  title;  it  Is 
sufllcicnt  if  Che  inlent  to  pledge  tbe  land  as  a 
ftoiirity  clearly appeara  from  the  instrumcut, 
Bn:l  the  instrument  la  duly  executed  and  re- 
corded  as   required   hy  statute.  Id. 

8.  Tbe  statutes  of  Ohio  regulalJDg  the 
mode  of  signing,  scaling,  acknowlerlidng.  and 
recording  mortgages,  ere  limited  In  their  appli- 
cation to  these  piarticulara;  the  legal  or  equi- 
table efTect  of  the  inslrument  and  11*  contenta 
are  ttnatlected  thereby:  and  the  rights  of  tbe 
parliea  and  of  third  persons  subsequently  denl- 
ing  with  the  land  are  lo  be  determined  by  the 
general  rules  of  law  and  equity  applicable  to 
Uie  subject  In  analogous  cases.  Id. 

4.  The  assignue  of  a  mortgage  cannot  ex- 


to    paaa  the    legal  title  thereto.    Banford  v. 
Eane(V\.)  724 
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tincC  Iracts  of  land,  is  not  void,  but  only  void- 
able for  rood  caui^e  shown, ->-a9,  that  it  was  the 
result  of  fraud,  or  thqt  prejudice  resiJted  to 
tbe  mortgagor  or  owner  of  Ihe  equity  of  re- 
demption.      WiUardy.  Pinnegan  (Miua.)     50 

6.  A  sale  under  a  power  in  a  morlgnge 
will  not  be  enjoined  and  set  aside  on  Chcgiuuud 
of  a  perversion  of  the  power  to  improper  pur- 

Eses,  where  tbe  mortgagee  isacticg  within  the 
ter  of  bis  power,  unless  the  perveision  is 
very  clearly  abown.  UoUand  v.  GitiKia  Hat. 
Bank  (R.  L)  STiS 

7.  Perversion  of  [be  powerto  sell  land  under 
a  mortenge  is  not  shown  hy  the  fact  iU.it  some 
advnntsgemBy  accrue  to  the  mortgagee  Iwsidea 
the  pnymeut  of  the  debt,  or  au  advauloge  may 
Hccideotly  accrue  thereby  to  others.  Id. 

8.  The  title  of  a  bona  Gde  purchaser  for 
Talue  without  notice  on  a  morigsge  sale  ia  not 
Bifected  by  tbe  fact  that  tbe  bolder  of  the  mort- 
guge  bad  prevented  a  (euder  bv  refusing  to  ac- 
cept payment  except  on  conditions  which  be 
hud  no  right  lo  make.  Id. 

9.  Where  two  or  more  persons  are  Inter' 
esled  in  properly  subject  U>  a  morlgn^,  and 
one  of  them  pays  Ihe  mortgage  debt  lorTJisown 
proteclioD,  be  is  entitled,  not  lo  have  the  mort- 
gage aafigned  to  him,  but  simply  tn  succeed  to 
tbe  Hen  of  the  mortgsge  agsinst  tbe  others  in 
equity  to  tbe  extent  of  his  clnim  against  them 
Cor  indemnity,  by  way  of  subrogation.  Id. 

10.  One  who  pays  a  mortgage  is  not  entitled 
to  an  assignment  iberBof  on  ilie  ground  that  ii 


ment  of  Ihe  mortgagor's  estate  making  it  im- 
XHDrlanC  for  ber  to  have  an  assignment,  where 
the  divided  ownership  and  the  complicalioos 
have  arisen   after  the    morigage  was  given. 

Id. 
II.  A  mere  geoeml  creditor  without  any 
specific  lien,  although  made  a  parly  defeodant 
in  a  suit  lo  foreclose  a  mortgage  on  tbe  debt- 
or's challils,  for  tbe  determinulinn  of  a  lien 
claimed  by  bim,  cannot  questinn  the  validity 
of  the  mortgage.    Wolcoltv.  At/iei\feller{li,  il.) 

691 

13.  A  granlee  who  ssaumea  and  aicreea  to 
pay,  as  part  of  the  purchase  price  of  land,  a 
mortgnge  which  bis  grantor  has  given  thereon, 
thereliy  undertakeslo  discharge  the  mortgagee's 
lien  upon  tbe  land,  and  not  simply  to  cancel 
the  mortgage  debt  so  far  as  It  is  a  claim  against 
Individuals;  and  his  failure  lodoso  vvill  render 
bim  liable  to  at  least  nominal  damrgi.'S.  Rice 
V.  Sanden  (Mass.)  816 

18.  If  aeveral  mortgages  are  assumed,  and 
the  grantee  fails  lo  pay  the  one  first  due,  and 
permiis  it  to  be  foreclosed  and  the  property 
sold  for  its  payment,  be  will  be  liable  in  dam- 
ages to  his  grantor  for  tbe  tatter's  loss  of  se- 
curity against  lisbility  upon  subsequent  morl 
gages  up  lo  the  amount  of  debts  secured  by 
them,  even  Ibough  they  are  not  yet  due.      Id. 

14.  A  redemption  hy  a  Jutigraent  creditor 
from  a  mortgage  which  la  good  on  its  face, 
and  at  most  is  merely  voidable  at  tbe  election 
of  the  purchaser  at  the  morigage  sale,  cannot 
be  attadted  in  a  suit  between  him  and  a  ven- 


KOTBB  AKD   BbIKFS. 

Power  of  sale  in;  requisites  lo  ralldlty  of 
ute, 

ConTef ance  subject  to;  liability  of  couoty. 

8iS 

Altormneot  of  tenant  to  mortgagee  In  pos- 

Formatitica  br  to  execution. 
Cballel;  renewal  of. 
Assignee's  power  of  aala 

mTNICIFAL  CORPORATIONS.    See 

also   BONDB,   2;    CONSTITOTIONAI,   LAW, 

8,  7;  Electiiio  Lights;  Etidkhck,  6. 

1.  A  town  council  which  baa  power  to  paaa 
all  sue b  ordinanceB  aa  sb  nil  appear  necessary 
and  requisi'e  for  the  bioltb,  welfare,  etc.,  of 
tbe  town,  baa  Ibe exclusive riebttojiidge  what 
la  "necpsaary  and  requisite  In  preserve  the 
health  of  tbe  town.  J:iiimmerEiUe  v.  i'retslev 
(B.C.) 

3.  A  penal  ordinance  to  enforce  a  contract 
with  a  city  is  void  where  it  doe*  not  relate  lo 
the  morals,  health,  or  safety  of  tbe  people. 
ifeupoTt  T.  HeapoH  A  (J.  Bridge  Co.  (Ky.) 

484 

5.  Whenever  a  cltj  ordinance  can  be  so  con- 
strued and  applied  aaiogive  ii  force  and  valid- 
ity this  (vill  be  done  by  tbe  courts,  altbouzh 
tbe  eonstruction  so  put  upon  it  may  not  be  the 
most  obvious  and  natural  one,  or  the  literal 
one.     Swift  V,  Toptka  (Kao.)  77£ 

4.  An  ordinance  prohibiting  the  cultivation 
for  agricultural  purposes  of  more  than  one 
eighth  of  an  acre  by  any  family  or  household 
wUbin  the  corporate  limits,  except  for  flower 
gardena,  or  grapes,  or  Ireea,  and   eieept  for 

Elanllog  08i9.  rye,  or  barley,  between  Novem- 
ZT  \  and  February  15,  is  a  valid  exercise  of 
police  power,  under  a  charter  giving  full  pow- 
er to  make  ordinances  which  sball  appear  lo  the 
council  "neceKSary  and  requisite"  lor  the  wel- 
fare, convenience,  and  health  of  the  town. 
SummervilU  v.  PretHey  &.  C.)  B61 

B.  The  adjournment  of  the  House  of  Del- 
egates on  the  day  hilla  are  presented  to  the 
mayor  for  his  approval  will  not  prevent  them 
from  becoming  valid  ordinances,  If  duly  filed 
by  (be  mayor,  with  bis  approval,  In  the  city 
refiisler's  omce.  although  Ibecliarler  of  the  city 
provides  thnt  every  bill  ahal)  be  "returned 
within  ten  days  to  IheUousein  which  thesame 
originaied."  Barber  Atpluilt  Paving  Co.  v. 
fluni(Mo.)  110 

6.  An  ordinance  to  compel  a  bridge  com 
pany  lo  sell  100  tickets  for  |1  according  to  lis 
contract  with  a  city  Is  not  an  exercise  of  police 
power,  buL  relates  merely  to  a  contract  In  re- 
aped lo  a  finaocinl  mHtter.  Neaport  v.  Nea- 
pott  it  0.  Bridge  Co.  (Ky.)  484 

1.  Tbe  fact  that  the  work  of  street  paving 
prescribed  by  an  ordinance  is  covered  by  let- 
ters patent  under  which  the  ezcluaive  right  la 
held  by  one  company,  and  that  therefore  no 
competition  for  the  work  is  possible,  will  not 
8L.U.A. 


W-f  Atpliatt  Fating  Co.  v.  Hunt  (Mo.)  11Q 
B.  Power  to  manufacture  and  dlalribule 
gaa  and  electricity  for  public  use  In  ligtiling 
streets  and  public  buildings  may  lawfully  tie 
conferred  by  tbe  Legislature  on  cities  and 
towns,  together  with  the  power  to  raise  money 
by  taxailon  for  tbe  construction  and  mninte- 
nance  of  tbe  necessary  works,  assuch  service  is 
a  public  one.     Opinion  of  Juttiee*  (JAasa.)   4S7 

9.  Power  may  be  lawfully  conferred  to 
enable  cilies  and  towns  to  produce  gas  and 
electricity  to  be  sold  lo  their  own  citizens  fur 
the  lighting  of  their  private  property,  if  the 
Legislature  is  of  opinion  that  tbe  common  con- 
venience and  welfare  of  such  citlzena  will  be 
promoted  thereby,  at  least  where  all  inhabit- 
ants of  a  city  or  (own  are  given  tbe  same  or 
Bimilsr  rights  to  be  supplied  so  far  aa  is  rea- 
sonably, practicable,  and  are  compelled  to  pay 
Iberefor  a  sum  sulilcient  to  reimburse  to  tbe 
cities  and  towns  the  reasonable  cost  of  what 
is  furnished.  Id. 

10.  A  city  la  not  liable  for  Injuries  resulting 
from  the  neglittcnce  of  of&cers  engaged  In  ihe 
manRgemeni  of  a  workhouse  which  has  been 
established  purely  for  the  public  service,  and 
to  assist  in  the  performance  of  its  public  duty 
of  supporting  paupers  and  criminals,  and  who 
also  conduct  the  work  incidental  to  the  main- 
tenance of  the  Inslilulton  and  to  the  employ- 
ment of  Its  inmates,  although  tbe  establish- 
ment was  volunlaiily  erected  and  maintained 
under  legislative  permisaion;  and  the  fact  that 
some  revenue  is  derived  by  the  ciiv  from  tbe 
labor  of  the  inmates  is  immaterial  if  the  insli^ 
lution  ia  not  conducted  withaviewlopecuniair 
profit,  and  none  is  in  fart  obtained.  This  is 
especially  true  where  auch  ofTicersare  appoint- 
ed and  directed  by  an  independent  board 
which  la  lo  no  way  the  agent  of  the  city.  Vnr- 
ran  v.  Botion  (Mass.)  243 

NoTEB  xin>  Briefs 

Creation  of;  right  of  Legislature  to  delegate 

power.  106 

Right  to  use  patented  pavement  on  strceis. 

Ill 
Condemnation  of  property  for  public  uses.  - 

133 
Authority  to  light  streets;  power  to  enjoin. 

293 
Aulhori^  to  lay  streets.  487 

Duty  to  keep  sidewalks  free  from  Ice.      753 
Private  Interests  aubservientto.public  inter 


NAHEi.    See  Cobpokatiohb,  14. 

NEOLIGENCE,  .See  also  Uabteb  axd 
Skrtant,  6;  Trtal,  0. 
1.  Tbe  law  requires  those  whouiia  danger- 
ous agencies  In  the  prosecution  of  their  busiueas 
'  observe  tbe  greatest  care  In  the  custody  and 
_  e  of  tbem.  PitMurgh,  C.  d  Bt.  L.  IL  Oo.  v. 
BhiOdt  (Ohio)  4M 


idbyGoOgle 


IdJuij,  where  iLe  stock  is  killed  tbiouffb  the 
oefiMKenco  of  a  nilroed  oompony.  JfMN  v. 
Bontliera  P.  R.  Co.  (Or.)  135 

B.  Ad  InfaDt  of  teoder  jean  U  not  to  be 
charged  tvitb  the  negligence  of  the  peison 
baWugitiii  charge.  Ataman  T.  PhiUipAvrgh 
BormCar  R.  Oo.  (N.  J.)  B42 

4.  The  right  of  action  of  a  chtld  two  yeara  of 
tgt,  for  iDJiuies  caused  by  the  cerelewness  of 
tiGe  driver  of  a  horse  car.  ianoi  lost  by  I  be  fact 
that  her  adult  lUler,  'who  was  wiih  her,  was 
careless  in  superrision  of  her.  Id. 

5.  The  ae^li^t  omifsion  of  duty  by  a 
parent  in  perniitilng  a  (^hild  to  go  at  larce  un- 
attended is  not  to  be  imputed  to  the  child,  to  a 
suit  by  it  to  recover  for  personal  iDluries  oc- 
cationed  by  the  neglij^nce  of  a  third  perROn. 
Ohieago  City  R.  Oo.  v.  Wileox  (111.)  4194 

Notes  aitd  Bbiefs. 
Llabtli^  for  injuries  produced  by;  Iocs  or  In- 
Jury  attributed  to  the  proximate  cause;  coop- 
entlog  cau-ea;  fnierveniug  agency.  62 

Imputed.  494 

Duty  of  traveler  apon  blgbwfty  when  cross- 
ing iBilroad  track.  695 
Contributory,  when  not  >  defmio.  788 
In  reqiect  to  children;  Imputing  to  child.  812 


NOTICE.  See  tlao  Lu  Pendenb;  Rsai, 
Pbofertt. 

1.  The  nile  that  actual  possession  of  real 
estate  Is  Fulllcient  aolice  to  a  person  propoEing 
to  tnlie  H  mortgage  on  the  property,  and  lo  ail 
the  worid.  of  tXe  existence  of  any  right  wblcb 
the  person  in  piMseeslon-  is  able  lo  establish.  Is 
not  changed  by  tbe  fact  tbat  the  property  is 
occupied  by  numeroui  tenants.  Pliilan  t. 
Brad)/  (N.  t.)  211 

9.  Knowledge  that  property  Is  held  in 
trust  is  sufficient  to  put  one  denling  witb  It  as 
agent  upon  inquiry  as  lo  the  origlo  and  nature 
of  the  trust,  and  to  charge  him  with  all  the 
knowledge  that  Inquiry  properly  directed  would 
bring.    L6aii»  v.  Walton  (Conn.)  006 

NoTEB  AITD  BaiKFa. 

By  possession  of  land  211 


1.  Merely  standing  still  on  a  sidewalk  and 
refusing  lo  move  at  Uie  command  of  a  police- 
mao  does  not  tcabe  one  guUty  of  a  nuuance. 
State  V.  Hunltr  {N.  C.)  629 

3.  A  fence  erected  maliciously  and  with  no 
other  piirpnra  than  to  shut  out  the  light  and  air 
from  a  neighbor's  window  Is  a  Dutsance.  Flu- 
herty  v.  Moian  (Mich.)  Itl3 

8.  No  length  of  time,  unlets  there  be  a  limit 
by  statute,  will  Icgeitze  a  public  nuisance. 
Charlotte  t.  Pai.broke  Iron  World  (Me.)      808 

4.  Encroachments  upon  the  light  to  past 
8L.aA. 
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PAKTITI 

An  allowi 
a  purchaser 


logle 


Jurisdiction  Id  equity;  sllowaDce  for  Im- 


1.  A.  pertnersbip  la  created  by  an  agreement 
Qoder  wbich  one  peraon  advance*  moD^  to 
another  for  loveslmeDt  In  laod  on  tbeir  joint 
accounts  tbeprodlstobeebared  between  uem 
in  a  cenaiD  proportion.  Tilery.  Waddingliam 
(Conn.)  eC7 

3.  Tbe  renewal  or  conttnnance  of  a  limited 

Snrtnecstilp  operates  merely  as  an  extension 
:>r  ttie  desfgnaled  period  of  ttie  parincrslJip 
ori^nally  formed,  and  in  practical  eflect  ]»  ibe 
bame  as  if  such  time  bad  been  embraced 
williiu  Ibe  term  of  ttie  original  foimalion. 
Fifth  Aw.  Bank  t.  OoigaU  (NTY.)  713 

8.  Tbe  Impairment  of  tbe  capital  famished 
to  a  limited  partnership  by  a  special  partner, 
without  bis  fault,  does  not  prevent  lbs  renewal 
or  couliouance  of  llie  partnprship;  and  a  state- 
ment in  tbe  cenlflrate  ot  affidavit  of  renenal, 
that  the  capital  is  unimpaired,  ia  mere  surplus- 
ai;e,  wbicu,  althouKb  It  may  tie  false,  doee 
not  render  bim  liable  as  a  general  partner  to 
one  who  baa  not  been  Induced  thereby  to  give 
credit  to  the  Srm.  Id. 

i.  Prima  facie  liability  of  partners  for  a 
debt  cnnlTRCted  by  one  partner  may  be  rebutted 
by  evidcGce  that  credit  was  given  to  tlie  Indi- 
vidual partner  aloue.  7)/ler  v,  WaddingJuim 
(Conn.)  657 

6.  A  person  Is  liable  as  partner  on  a  oote 
given  In  tbe  name  of  another  as  part  of  tbe 
purcbase  price  of  land  purchased  in  pursuance 
of  a  scheme  for  proflta  lo  tie  sbarea  between 
them,  although  he  aulborlzed  the  other  only 
to  procure  options,  and  not  to  complete  any 
purchase  of  land,  where,  after  he  knew  of  the 
facts,  be  accepted  ihe  benefit^  of  the  purchase, 
continued  to  furnish  money  to  eHuctuate  the 
commpn  object,  and  was  active  In  achemea  for 
the  development  of  the  proporty. 

e.  There  Is  no  Implied  authority  in  members 
of  a  partoersbip  formed  for  taking  and  exe- 
cuting pavlngand  curbing  contracia,  to  borrow 
money  and  execute  promUsory  notes  therefor 
to  bind  the  firm,  unless  tbCTe  be  proof  to  show 
actual  neceaeity.  or  usage,  for  tbe  exercise  of 
such  power  by  tbe  individual  membeis  of  tbe 
Arm  in  conducting  tiie  work.  Harrit  t.  Bat- 
limore  (Md.)  677 

NOTBB  AXB  BbTBFB, 

What  constitutes,  in  real  estate  speculation. 
657 

Dislfnction  between  tradineand  nontradlng; 
dealing  with  nontiadiog;  rigllsof  parties.  677 

Limited;  renewal  certificates;  validity;  lia- 
bility of  special  partner.  713 

PATENTS.    Bee  CREDtrofi^  Bill,  8. 
PATHENT.   BeoalsoExBCDTioN.3;  Gift. 
Where  a  wife   Joined  her   husband  In  a 
mortgage  of  both  real  and  petaonal  property 
e  h.  R.  A. 


u  second  note,  tbe  proceeds  of  a  part  of  tbe 
personal  property  sold  by  the  morlgaeee,  as  to 
tbe  application  of  which  no  direclioas  wera 
given,  must  be  applied  by  tbe  morteagee  on 
the  first  mortgage,  in  exoneration  ot  the  wife's 
inchoate  dower  interest.  &on  v.  Tovnmnd 
(N.  C.)  448 

NoTKB  Ain>  Bbikfh. 

Satlsfactloii  of  debt  by  less  than  amount  due. 
267 

Acceptance  of  note  ai.  49B 

PEDDLERS.    See  also  Couin^BCE,  1;  Li- 

OBNSB,  3,  8. 

Canvassers  for  books  are  not  bawkers 
or  peddlers,  within  the  meaning  of  a  ataiute 
wbicb  gives  municipal  corporations  power  to 
compel  bawbera  and  peddlers  to  obtain  • 
license.     Enunonty.  Ltwitttnenijil.)  828 

NoTSS  kSD  BBnp& 

Defined;  license.  S78 

PENSION.    See  Levy  aiis  Seizubs,  S. 


A  diploma  from  an  Institution  having  no 
power  lo  give  it  ia  not  lufflclcnt  to  entitle  a 
person  to  demand  a  license  as  pbysiciau  from 
the  censors  of  a  medical  society,  under  Yt.  R. 
L.  §  8011.     Tomuhtnd  r.  Gray  (Vt.)         IIS 

PIJLME  ROADS.    Bee  alao  Toll  Roads, 
4.5. 

Notes  jlho  Biuefa 
Flank  roads,  656 

PLEADING. 

1.  In  pleading,  pinintiti  must  state  all  tlie 
facts  essential  to  a  cause  of  action.  If  any 
materiel  fact  is  lacking,  the  complaint  will  go 
down  before  a  demurrer.  LouUcilU,  N.  A  A 
0.  R  Oo.  T.  Corp*  (Ind.)  (SO 

3.  A  complaint  alleging  a  state  of  facta 
from  which  an  ngreemenl  lo  make  an  aaaees- 
menl  upon  members  ot  ao  lusursnce  organiza- 
tion may  be  Implied,  and  claimlDK  damages 
for  failure  to  muLe  tbe  assessment,  is  not  insuffi- 
cient because  It  does  not  state  In  terms  an 
agreement  to  make  tbe  asBessment.  Laipltr  v. 
Murphj,  ICona.)  118 

8.  An   allegation   of  liability  to    pay,  with- 
it  allegation  eitlier  of  payment  or  of  actual 


name,  which  have  come  Into  tbe 
hands  of  bona  fide  purchsaera  for  value.  Met- 
ropolitan Bin.  R.  Co.  V.  KwtUxnd  (N.  T.)  VSt 

4.  An  averment  of  special  damage  Is  not 
necessary  in  an  action  for  libel,  where  the 
words  are  spoken  of  plaintiff  in  his  or  her 
profession  or  trade.    Priet »,  Conway  (Pa.)  193 

5.  The  olBce  ot  an  Innuendo  ia  to  deOne  the 
defamatory  meaning  wliich  tbe  pUintiff  in  a 


S.  A  dpclaratloD  la  a  Bult  for  alBuder, 
whicb  claims  spFCial  dsmogea  because  of  Ioeb 
of  trade,  will  not  be  held iosufflcienl  (or  tailing 
to  set  out  tbe  □nmei  of  persons  nbo  censfd  or 
refused  to  emplo;  plaintiff,  afterdefi-ndaDt has 
proceeded  to  trial  nlibout  noticing  aucb  failure. 
Ad  nbjeclion  raised  for  Ibe  first  lime  by  a  re 
quest  Kir  instructioua  comes  too  late.  Moratte 
T.  Broeh'a  (Mass.)  Sa4 

7.  An  averment  tfaat  plaintiff  bad  DO 
koonledKe  of  Ibe  danger  of  contiouing  in  tbe 
service  of  bis  employer,  irbicb  exivled  because 
of  ihe  latter'a  failure  to  provide  suitable  ma- 
cbioerv  and  competent  workmen.  Is  neceaaary 
to  varrant  a  recovery  for  iDjuries  alle^  to 
bave  resulted  from  sucb  failure.  Otherwise  it 
will  be  assumed  that  tbe  danger  was  knonu  1o 
and  asiiunied  by  tbe  employe  An  allegation 
of  freedom  from  fault  U  Dot  sutflcicDt  for  tiiis 
purpose.  Lonimilk.If.A.^O.S,  (Jo.  v.  Corpt 
<lnd.)  0i;6 

8.  A  declarmtlon  wbtcb,  tabeii  as  a  wbole, 
was  apparently  intended  to  present  a  cerlain 
case,  will  not  be  pronounced  bnd  tor  want  of 
teclinical  accuracy  of  atlegatioa,  unkss  tbe 
apeciflc  deftvt  is  untnistakabl^  poinled  out 
Hence  an  allegatinn  tbat  plBintilT  look  certain 
■lock,  relying  on  its  validity.  laay  be  Inken  to 
meao  tbat  lie  relied  upon  repreaeatations  made 
Id  tbe  cerliflcate,  nbicb  itappeoia  be  bad  seen. 
Wiadramv.  FWaeA  {Kasa.)  750 

9.  An     averiDeot    tbat   plaintiff    sutTered 
"great  pain  and  agoDj"  is  suffideDt  ' 
ii:__. .L_  mjgij  [i,a[  resutlet 

Ciieaeo  t.  McLean  (111.) 
TS6 

10.  No  allegation  of  special  damage,  in  a 
■uil  fora  personal  injury,  la  neceesary  in  order 
to  permit  a  recovery  for  meutal  sufferlog 
wbicb  was  inseparable  from  tbe  bodily  injury. 

A 

11.  A  coinplalDt  for  an  loJunctloD  does  Dot 
charge  (acta  suJBcient  to  ataK  anjr  cause  of  ac- 
tion by  an  al1e»atioD  tbat  a  building  on  de- 
feadant's  premises  nbicb  is  sought  I o  be  en- 
joined will  cause  Ibe  water  to  set  back  on 
complain  an  t'a  premises  "to  some  extent." 
JantniUt  v.  Carpenter  (Wis.)  808 

12.  Ad  allegntioD  that  botb  parlies  to  a  suit 
reside  In  a  certain  city  and  county,  "where 
they  now  are,  and  for  several  years  have  been 
residents, **  and  tbat  for  maoy  montba  plaintiff 
has  been  engaged  in  rBllrood  shops  at  tbat 
place,  and  that  a  garnishment  suit  was  insli- 
luted  against  him. — sufQcicntly  alleges  bin 
resideDee  at  Ihat  place  at  tbe  time  such  suit 
was  commenced.     Jfoton  v.  fiuiJ  (Tez.)     723 

13.  A  defect  tn  a  petition  setting  up  a  claim 
(or  damages  which  are  too  remote  to  furnish  a 
basis  for  an  action,  and  an  Injury  which  is  not 
■pecial  In  plaintiff.  Is  not  reaclied  by  a  general 
demTirrer.  Fort  Worth  A  B.  G.  B.  Co.  v.  Jen- 
tUrtgi  (Tez.)  180 

14.  Pleas  to  an  informalion  charging  a  c:t- 
soratioD  with  purchasing  SDd  holding  a  nu- 
Jority  of  til"  iihares  of  stock  of  other  corpora- 
tions,  whicli  admit  the  holding  of  capital  slock, 
without  sotting  out  whether  Hicb  stock  is  a 
8L.RA. 
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■  bill  of  sale,  copies  of  gtuigeit'  relunu,  and  • 
ware  bouse  receipt,  of  whiskey  beld  io  a  United 
Slatei  bonded  warehouse,  crcales  a  pledge,  and 
not  a  cbatiel  mongnge.  Jd. 

POUCEHEN. 

Notes  unt  Bbiefb. 
Special  846 


POOLS.    See  HoBaE-RAcraa 

POOR  AHD  POOR-LAWS. 

1.  A.  girl  of  weak  mind,  Incapable  of  exer- 
difng  BQV  cboice  ai  lo  tbe  place  of  bei  reot- 
denceaDasuaering  from  aucb  mental  Inflrmity 
U  makes  11  neceesaij  tbat  sbe  «bou1d  remain 
under  tbe  care  and  coatrol  of  ber  parents,  and 
nbo  bas  never  been  em BDcipnted.  takes  the  set- 
tlemeot  of  ber  faiber,  though  ecquinsdafler she 
reach  tbe  ace  o(  msjority.  BowU  v.  VerAirt 
(Tt.)  708 

S.  Tbe  promlM  of  aid  bj  tbe  OTeraeer  of 


nicb  support,   la  without   conaideratlon    and 

togaUy  nonenforceable.  Jd. 

Notes  jjid  Bbiets. 


PBESUMPTIONS.    See  Evidxhob,  IL 
PRIKCIPAL  AND  AQEirT. 

A  written  coDtract  creating  a  commer- 
cial agencj  for  one  year  at  a  fixed  compenaa- 
tioD  for  aervlcea,  nbaifBge,  storage,  etc.,  bav- 
\db  been  renewed  eipresalv  for  tbe  next  year, 
ana  tbeagenryconliDuedforseTeralBucceMlve 
years  Ihereafier  in  conformity  lo  the  contract, 
there  is  a  tacit  renewal  from  rear  to  year,  and 
the  agency  cannot  be  revoked  to  as  (o  deprive 
tbe  agent  of  bis  montbly  compensation  for  an 
unexpired  portion  of  a  year  which  bas  been 
begun.  Standard  Oil  Co.  t.  amtrl  (Qa.)  410 
Notes  ahd  QfiEFK, 
Commission  mercbanls.  878 

Sale  of  trust  property  by  agent;  IlaUlity  oT. 


PRINCIPAL  AND  SURETY.    Bee  also 
BoHDe,  S-5;  Dowbb,  1;  Luutation  of 
AcnoHs,  1. 
A  surety  who  merely  Klvea  bla  note  for 

-  his  sLsre  of  ibe  original  debt,  10  a  cosurety 
wtio  lias  puid  tbe  debt,  does  not  thereby  ac- 
quire any  right  of  action  aicsinst  bla  principal; 


time.    Stoat  J.  HamrMll  (Cul.) 

Note*  akd  Bbib:f& 
When  surety  bound  by  signature. 


PROCESS.    See  l>Ernrmosa. 
PROXIMATE  CAUSE.    See  Hiohitatb. 


A  local  asaenment  against  propertr,  to 
pay  for  pavements  cocstnicted  along  its  front, 
to  be  appottioued  frith  reference  to  the  beno- 
flts  which  are  assumed  to  accrue  to  tbe  own- 
en  of  tbe  property,  is  not  a  tax,  within  tbe 
mpaning  of  a  conslilutional  proTtsiou  requiring 
tbat  "all  taxes  levied  ou  property  in  Ibis  Stats 
shall  be  aasesaed  in  exact  proportion  to  the 
value  of  tbe  property."  Birminaham  v.  Slan 
(Ala.)  sod 

PUBLIC  PRINTING.   BeeCoHTBACTS.S. 


1.  A  railroad  company  is  liable  In  damage* 
for  Injury  to  stock  throuffb  its  neelig(!DC«, 
ivhere  Ibe  owner  contributed  to  the  injury  only 
by  permitting  bis  stock  to  run  at  Urge^  Mo*r» 
V.  &u(A«-/i  P.  R.  Oo.  (Or.)  IM 

3.  The  Ibbtllty  of  a  railroad  company  for 
negligence  in  killing  slock  wfatch  the  owner 
has  permitted  to  run  »t  large  depends  on  tlie 
question  whether  tbe  law  of  tbe  place  require* 
owners  to  keep  Iheir  stock  wlUdn  their  own 
encloaura  Id, 

8.  The  Oregon  statute  requlringarallroad 
to  fence  its  road  against  livestock  doea  not  ap- 
ply to  depot  grounds,  and  the  company  is  rat 
liable  for  stock  Idlled  thereon.  In  the  absence 
of  negligence.  Id. 

4.  In  order  to  entitle  a  person  Injured  bf 
a  colllBlon  with  a  railway  train  at  a  highway 
crosKing  to  recover  damajies  for  such  Injurie* 
from  the  company,  he  rauai  show  by  a  prepon- 
derance of  evidence  that  both  he  and  Lisdrirrr 
vigilantly  used  their  eyes  and  eara  to  asceriiiiik 
if  a  (rain  was  apprnaching.  lie  has  no  riffbt 
to  assume  tbat  no  train  is  approaching,  if  Lis 
view  is  obstructed,  from  the  fact  that  no 
whistle  Is  sounded:  and  sncb  fact  cannot  l>e 
considered  in  determining  the  question  of  liis 
negligence.  OindnnaH,  1.  St.  L.  A  C.  R.  Co. 
v.ifuiMinfUDd')  M3 

5.  The  fact  tbat  a  train  is  behind  dme  and 
is  running  faster  than  its  usual  speed  does  not 
excuse  one  nitempting  to  cross  tbe  track  from 
exercising  all  the  care  and  caution  required  (d 
him  when  the  train  fs  on  time  and  running  at 
Its  usual  rate  of  speed.  Id, 

6.  Obstructions  to  sight  or  hearing  in  tli» 
direcli'n  of  an  approaching  train  as  a  iravelw 
upon  a  bigbway  neers  a  railroad  crossing  re* 
quire  Increased  care  on  his  part,  the  care  re- 
quired being  la  proportion  to  Ibe  increase  of 


V.  raiiurero  iooe  oeiore  luroitigupon  a  rail- 
road track  along  a  public  streel,  od  ivblch  one 
tias  a  perfect  rigljt  to  trave],  and  subject  to  tbe 
duly  Bimply  to  make  wa;  for  a  traia,  will  doI 
prevent  recovery  for  Injuries  BUBiaioed  wbeu 
■truck  by  a  trala  comlDe  at  an  unlawful  Rpeed, 


Eelinff  y.  MiitouH  P.  S,  Co.  (Uo.) 
NoTEa  Aim  Bbixfb. 
Bee  alao  Carbiebs, 

Liability  for  failure  to  fence  track;  rules  In 
other  States.  135 

Effect  of  failure  to  give  atatuiory  rignala  at 
lilgbway  crossing.  S&S 

RAPE. 

A  buBbaud  may  be  gutltf  of  an  ananlt 
with  Intent  to  commit  Tape  upon  hia  wife, 
where  by  tbrents  of  death  be  compela  another 
man  to  attempt  to  ravish  bor,  Stait  v,  Doieeii 
<N.  C.)  801 

Notes  aitd  Bbiefk 

Defined ;  aitlera  and  abetlara  at  principals.  SQ7 
RATIFICATION.  See  Partdxhbhif,  S. 
REAL  PROPERTT.    See  also  Eyxdehcs, 

26;  HtJBBAND  AND  WiFX,  2. 

Tbe  title  of  one  to  poBsewlou  of  real 
estate  uniler  a  valid  unrecordt^  deed  moat  pre- 
vail over  that  of  a  subeequent  mortgage  from 
the  same  grantor,  although  tbe  latter  took  his 
morlftiige  nitbout  notice  of  tbe  prior  title,  and 
tbe  building  upon  tbe  prembea  had  been  erect' 
ed  for  lencinentpurposesand  contained  a  larjfe 
numlwr  of  epartmems  which  were  occupied 
by  many  Icsiiees.  and  tbe  grantee  in  tbe  unre- 
corded deed  bad  occupiea  a  store  and  living 
ipnrtment  in  the  building  as  a  tenrnit  before 
rei«iv!nii  tbe  tirant,  and  made  tio  visible  male- 
rlnl  change  in  bis  occupation  of  tbe  building 
Rfteri\Brd^  eicppt  that  he  Ibeu  leased  apart- 
meniB  and  collected  rents.  Phelany,  Bradp 
(N.  Y.)  2H 

Nom  AND  BBiEpa 

CovennntB,  upon  whom  operated;  when  run 
with  tbe  land.  90 

Charging  remainderman  for  Improvementa. 


Qrant  to  two  persons  and  the  survivor  of 

them;  cnnsiruction  ot.  A51 

Right  (o  use  one's  own  property.  806 

RECEIVERS 

The  right  of  a  receiver  appointed  by  a 
fnn^rgn  trlbunnl  towind  up  an  iusotvent  part- 
DeiKlilpsiluatcd  within  its  juri£dic1ion,  to  lake 
po»9('»aion  of  money  due  lo  sucb  partnernhip 
Itoni  tlomeBlIc  dehlora,  will  not  be  recognized 
as  agniiifit  llw  cIbIdib  of  nonresident  crediln'^ 
of  the  iniiolveni  paitnerabip  who  bave  allached 
■ucb  money  under  tbe  domestic  laws  after  tbe 
appniutmeni  ut  liie  receiver,  but  before  be  ob- 
tained actual  poBieuiou  of  Uie  money  or  an 

eL.aA. 


Oo.  (Ind., 
Forelgt 
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Subjecis  diBi  I 

SALE. 

1.  The  right 

respect  of  goc : 
ri^ht  to  reacini! 
right  to  detain 
neaa  for  the  pa' 
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debtedaess.  Oonrady.  FiMsr {Ma.  App.)  147 
S.  As  between  vendor  and  vemlee,  and  In 
cuei  where  the  riebu  of  lubeequeat  pur- 
cbtaers  of  tbe  Teodre  ue  Dot  coDcerned,  a 
reodor'B  Hen  is  Qol  devested  bj  anj  species  of 
conttruclive  delivery,  Bo  long  as  the  vendor  re- 
taJDS  tbe  actual  cnetody  of  llie  goods,  diher  by 
falmself  or  bj  bis  Ngent  or  servant.  This  Viea 
ii  not  destroyed  by  Invoicing  the  goods  to  tbe 
puTchaaer,  or  by  marking  Ihe  packages  wllb 
tbe  purcbaser'B  name,  or  by  ao  agreement  be- 
tween tbe  vendor  aud  veudee  that  the  rooiIs 
shall  remain  In  tbe  warehouse  of  the  vendor 
sub^t  to  tbe  payment  of  storage  by  the  ven- 
dee. Id. 
8.  Tbe  fact  that  by  tbe  agreemeiit  be- 
tween tbe  vendor  and  vendee  something  re- 
mains to  be  done  to  ibe  goods  by  Ibe  vendor  is 
Dot  conclusive  that  there  has  not  been  such  ■ 
delivery  sa  cuta  off  the  vendor's  lien,  but  creates 
a  prima  facie  presumption  to  thai  effect,  which 
may  be  rebutted  by  circumstances.  Id. 
4.  When  goods  at  the  time  tbe  contract  of 
■ale  Is  made,  though  la  ihe  legal  cualody  and 


before  this  act  has  been  done,  and  tbe  actual 
poBsession  of  the  goods  has  not  bt.'en  changed, 
ibe  vendor  may  detain  the  goods  as  security  for 
the  payment  of  the  coniract  price.  Id. 

S.  The  tten  of  an  unpaid  vendor  for  dis- 
tilled Gpiriia  Is  not  destroyed  by  placing  them 
Id  a  government  warehouse  in  charge  of  a  gov- 
erameut  storekeeper.  Id. 

9,  The  lien  of  an  nnpald  vendor  of  goods 
is  DOt  aelf-ezecuiliig.  It  is  a  right  which  he 
may  or  may  not  assert,  and  which,  If  Dot  as- 
serted In  time,  is  lost.  If,  therefore,  the  ven- 
dor, reialnicg  the  goods,  under  a  contract  with 
tbe  vendee.  In  tbe  vendor's  distillery  ware- 
house, allows  the  vendee  to  call  the  warehouse 
his  own  for  the  purposes  of  bis  trade,  and  to 
issue  warehouse  receipts  In  respect  of  tbegoods, 
tlie  license  thus  given  la  tbe  vendee  to  issue 
warehouse  receipts  docs  not,  ipto  facto,  expire 
upon  tbebappeniugof  tbe  vendee's  iDsolvencv. 
Id. 


Notes  abd  Bkbts. 


SCHOOLS.    Beo  Handavub,  3. 
SET-OFF  AND  COniTTERCI^IlI. 

A  set-off  cannot  be  allowed,  under  Hasa. 
Pub.  Stat.  chap.  163,  |:g  S-T,  in  an  sction 
brought  to  rerover  unliquidated  damages  for  a 
breach  of  contract,  of  a  claim  which  is  of  the 
same  kind  as  that  to  recover  which  the  action 
la  brought,     meet.  SaiideniUaaa.)  81G 


SHIPHEKT,    See  Cortractb,  S,  S;  Dan- 

mnOHs,  Notes  axd  Bus>& 
BL.B.A. 


CONTKACTS,    11. 

Specific  performance  will  not  be  giaoted 
of  a  t»otract  to  clear  out  the  channel  of  ft 
creek  io  aa  to  allow  running  water  to  flow 
freely,  and  to  make  a  ditch  of  sufflcient  size  to 
drain  the  lands  of  another  party,  and  to  keep 
such  ditch  open  and  unobstructed  forever. 
The  case  Is  one  in  which  the  Injury  can  be  re- 
dressed by  damages  In  an  action  at  law,  Jfa- 
Carttr  v.  ArmttTong  (S.  C.)  6S9 

NOTBB  ASD  BBTsn. 

DiscretloD  at  to  gnmtlDg  remedy  at  law.  635 
STATE. 

NoTKa  AKD  Bdizf& 
Suit  against.  809 


1.  A  proviso  in  astatute  should  alwaysbs 
construed  with  reference  to  the  immediately 
preceding  part  of  the  clause  or  section  to  which 
it  U  attached.     Ifol/v.  iiatt«reii  (Md.)        080 

3.  A  atatute  will  not  be  presumed  lo  bava 
been  Intended  by  the  Legislature  to  have  aoj 
extraterritorial  force,  where  such  intention 
would  make  it  unconstitiilional.  Btaniay  t. 
WabatK,  8i.  L.  A  ¥.  R.  Go.  (Bio.)  M9 

8.  A  statute  is  sufflclently  definite  to  suihor- 
ize  imprisonment  In  the  penitenlinry  for  viola- 
tion of  its  provisions,  al'lioiigh  not  stating  that 
Ibe  imprisonment  shall  be  in  the  penitentiary, 
where  the  violation  is  declared  a  felony,  pun- 
ishable by  imprisonment  for  not  less  than  five 
nor  more  than  tweniy-flve  years,  and  the  Crim- 
inal Code  of  tbe  Btate  declares  that  a  felony  is 
punishable  by  death  or  conflnemeDt  in  the 
peDiientiary.    i/nMut  v. /%ii)7>fe  (LI.)  837 

4.  A  hill  published  a«  a  law  after  It  bas 
been  deposited  in  the  otDce  of  Ibe  secretarj 
of  state,  signed  by  Ihe  president  of  the  Senate, 
speaker  of  the  House  of  Represents tivea,  and 
the  governor,  cannot  he  shown  bv  journals  of 
the  Legislature,  or  any  other  evidence,  lo  b« 
different  from  Ibe  statute  actually  enacted,  or 
invalid  for  failure  of  anv  rormaliliee  required 
by  the  Constitution.  A  fi-p^n  (Tex.  App.)S28 

5.  An  Act  does  not  embrace  more  than  one 
subject  because,  with  reguJatlons  aa  lo  the 
manufacture,  transportation,  use,  and  sale  of 
explosives,  it  also  prescribes  a  punlslimeni  for 
viohition  of  aucb  regulatiooi.  Hrontk  v. 
FeopU  (III.)  837 

fl.  A  statute  does  not  Involve  more  than  ons 
subject  of  legislation  because,  with  provit<inai 
regulating  the  manufacture,  etc.  of  exploara 
fsr  legllimnte  purposea.  It  prahlhlla  their 


subject,  and  that  sball  be  expressed  In  Lbe  titte, 
'  vhere  tbe  Utie  of  tbe  Act  mentions  ooly  » 
plank  rosd  from  Oswego,  It)  Kendall  CoudIt, 
to  Ibe  Indiana  line,  h'/idl  v.  Chicago  (II].)  m 
8.  The  logallxatlon  of  unautborized  acts  can- 
DOl  be  regHnlcd  as  germnae  to  tbe  subject  ez 
pressed  In  tlie  lille  of  aa  Act,  wbicb  ia  "An 
Act  to  Incoiporate"  a  certain  company. 


Notes  and  Bbikfs. 
Sleps  necessary  lo  paea. 


Ill 


TiUeto. 


8TBEET   KAILWATS.    Sc«    also   Ko- 

MOPOLT. 

1.  A  companj  bavins  ponrr  to  omn  Bod 
operate  a  street  rail  nay  in  a  particular  cltjmay 
tise  tbe  tracks,  cars,  and  oUier  properly  n^bicb 
it  purcliBsea  from  anolber  company  previously 
cbartered  witb  like  power.  altbouRb  Ibe  latter 
bad  no  power  lo  sell  and  tt.insfer  its  francbise. 
Indiajtapolit  CabU  Slrett  R.  Co.  t.  Cttiif-nt 
etrett  R.  Co.  (Lai.)  639 

2.  A  munjcipnilty  bavlnn  control  over  its 
streets  may  prescribe  tbe  motive  power  to  be 
used  Id  propclliag  street  cats  tbereon;  and 
wben  it  presctibua  one  kind  of  power  no  otber 
GiD  be  nsed.  Id. 

3.  A  BtreeC-rflilivav  company  bavlng  au- 
thority to  use  a  cable  for  motive  puner  acquires 
no  right  to  Ibe  exclusive  use  of  a  street  b^  en- 
tering tbereon  and  laying  tracks  upon  wbicb  it 
inteods  lo  use  a  diUereut  uioUve  potver.    Id. 

4.  A  grant  of  permission  to  use  a  certain 
motive  power  upon  street-railway  track" 
wronf^uilv  constructed  with  the  intention  of 
usini;  Bunli  power,  wben  another  was  pre- 
BCiil>ed  by  the  company's  charier,  will  not  re- 
late back  to  the  lirne  of  tbe  constructiou  of  tbe 
tracks,  so  as  to  cut  off  ititervening  rlgbts.    Jd. 

5.  Where  two  rival  companies  have  each 
received  perminslon  lo  tonstmcl  a  railnay 
nsiem  In  tbe  si  reels  of  a  ciLy,  tbe  one  whicb 
first  begins  work  '•i  a  line  involving  a  cenain 
street,  in  good  (aitb  and  acting  witbin  ifae 

•  terms  of  [la  grant,  has  the  lu'ir  tight  lo  tbe 
ose  of  thai  poition  of  tbe  street  which  Its 
tracks  will  cover;  and  tbis  right  will  cootinue 
so  long  as  money  is  expebded  and  the  work 
dlli);ently  prosecuted  with  k  view  to  Its  com- 
pletion. Iff. 

6.  A  mere  agreement  by  a  municipal  cor- 
poratiou  nolto giant  sny  rights  or  privileges 
which  will  Impair  or  destroy  lliose  conferred 
by  its  ordinance  giving  a  certain  corporation 
petmissicQ  to  operate  a  street-railway  system 
In  its  (>l reels  will  not  prevent  it  from  granting 
like  permission  to  others.  l£ 

7.  A  si 
feallog  Ihu  rights  winch  lis  rival  clal 
acquired  by  reason  of  piinr  orcupatiou  of  a 
■treet  In  whlcb  both  companies  have  equai 
rights,  may  allege  and  prove  Ibnt  such  occupa- 
tion was  not  in  conformity  to  such  rival's 
charter  powers,  In  thai  tbe  tracks  were  laid 
irilb  the  inieution  of  using  mot  ire  power  dif- 
ferent fi-om  that  permitted   by  the  charter. 


Id. 
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toll  road  after  It  la  Included  wltbia  the  bound- 
aries  of  a  citf ,  where  the  charter  ot  the  toll- 
road  compsnf  vat  accepled  under  a  Stale 
CoDatitulion  wliich  glvf»  the  corporate  authorl- 
tiea  of  a  citj  exclusive  authontT  over  bigh- 
waya  iberelu  and  the  excluiiiTe  nght  to  assen 
tiul  oollect  taiei  therein.  8ntU  t.  Oliieapo 
ail)  B08 

3.  The  privilege  of  collecdng  tolls  and 


of  a  plank-road  company  eipim  upon  hU 
death,  although  he  hao  the  right  to  organize  as 
■  corporation,  if  lie  did  not  do  ao,  and  the 
■tniuie  auibnrizing  the  tale  did  not  atste  thai 


eujof  ttaem.     Id. 

8.  The  location  of  toll  gatEH  and  toil  hoases 
havlDg  become  eat  a  litis  bed,  the  discretion  as  1o 
■ucb  lorarioD  ie  eiibauBled  and  tbej  cannot  be 
moved,  eapeciall;  after  toll  baa  been  collected 
tor  several  yeora.    Id. 

i.  The  nle  of  partof  a  plank  road,  with  the 
fraocbise  of  ualDK  the  same  and  collcciiDgioiU 
ihereoD,  is  invalid  where  a  sietute  under  whirh 
It  is  made  coolemplated  Ibesale  ot  the  nbole 
load.  id. 


with  tbose  of  other  companies  under  the  gen- 
eral law,  whellier  it  remalna  the  aame  or  Is 
clisn{,'ed  aflerwarda.  Id. 

e.  A.  statute  authorizing  the  construction  of 
B  plank  road  "from  ttie  city  of  Chicago"  gives 
no  aullioritj  lo  construct  an;  part  of  the  road 
wltbin  the  cily,  nbcre  it  is  complelely  silent  as 
to  slrmla,  but  pinvides  for  the  use  of  high- 
wajs  under  permission  of  tlie  county,  and 
property  owueia.  Id. 

Town. 

A  town  auflerln^  special  damajn  from  a 

Cublic  nuisnnce  In  teUiion  loahighwayvhich 
la  twuad  to  mainlnin  may  sustain  an  aclinn 
for  the  recovery  of  sucb  damages  ngainet  tbe 
party  mRinlninmgBucb  nuiaaoce.  Charlotte  v. 
J^ntbroke  Iran  WurkHile.)  SOS 


TBAD&HARK.    Bee  also  Iitjuiictior,  4, 
5. 

1.  The  owner  of  an  established  business.  In 
which  be  liscb  pertninptciiliarlai'elsand  irade- 
DiHi'ks,  mav  make  a  valid  conveyance  otibem, 
altboiish  ifiey  coaslsl  largely  of  his  name,  io- 
itlsts  of  his  name,  or  reeidence,  in  conncclinn 
with  a  conveyance  of  the  plant  and  good  will 
of  tbe  bui^lDt;iis.    Bymondt  v.  Joiiei  (Me.)     510 

2.  Purchasers  ot  trade  marks  and  labels 
which  consiai  largely  ot  tbe  name,  realdeuce, 
etc,  of  tbe  former  owoer,  ihould  not  use  them 
■*  L.R.A. 


vendor.  Words  most  be  added  to  show  thAt 
tbe  vendor  has  retired  and  the  goods  were 
made  by  bis  successors.  Id, 

8.  A  label  cannot  be  treated  aa  •  tnde-mark 
where  It  does  not  indicate  by  what  peraon  the 
articles  upon  which  it  is  used  were  made,  but 
onl;r  that  he  was  a  member  of  a  certain  ■»»- 
ciaiion,  wblcb  memberehip  confers  the  ri^t  to 
use  the  mark,  and  of  which  Ibere  Is  no  exclu- 
sive use,  Its  rigblful  use  not  being  oonoected 
with  any  business,  but  belonglug  to  many  pcr- 
aons  not  coonected  in  business  and  unboowa  to 
each  other.      Wiener  v.  Brayton  (Muss.)       640 

Notes  uis  Bsixn. 
Generic  names  cannot  be  appropriated;  for- 
feited by  fraud  and  deception;  transfer  of.    67& 
Title  and  right  to  exclusive  use;  rigbt  to  pro- 
tection; labels  protected;  InJunclJOD  to  protect. 
ft40 


TREBS.    Bee  Hioewatb,  10-ia 

TRESPASS.  See  also  Aonoir  ob  Scrr 
Notes  ahd  Bkiefb;  Ikjckction,  S. 
A  defeuM  la  ao  action  of  trespass,  that 
plalDtitt  la  a  married  woman,  and  bos  proved 
no  title,  and  has  no  possession  except  as  tike 
wife  of  her  husband,  cannot  avail  where  he- 
testiSes  that  tbe  land  belongs  to  her.  and  is  n- 
iiipped  from  claiming  damages  in  another  siilt. 
Lord  V.  McaJviiU  Water   Ot,.  (fx.)  Mi 

TRJAI- 

I.  COSDDCT  OF  TbTAI.. 

IL  QnKsnoNB  ov  Law  asd  Fact 

nL    iHBTIItlCTnOIiB. 

IV.  FraDDios.) 

Notes  and  Brirtsl 


L  CosmtCT  ov  Tkiai. 


relieve  the  pptilioner  of  the  burden  of^proof  or 

rive  the  landowner  the  right  to  open  and  ckMe  , 

Uie  argument.    AUotaag  t.  SatAdlU  (Ten^ 

8.  A  court  does  not  abuse  its  discretion  to 
Interfering  to  prevent  queslions  to  be  asked  of 
counsel  as  a  witness  for  bis  client,  in  such  | 

form  as  to  call  out  certain  facts  and  eiclude  i 

others  cimnecled   wilb   the  aame  transaction.  i 

Tyler  v.  WiuUIingJutm  (Conn.)  «T 

3.  A  partv  cannot  in  general  demand  Ihe  i 
exclusion  oi  evidence   called  out   In    fair  re- 
spunse  to  questioDs  asked  without  objection. 

State  V.  Hope  (Ho.)  eO»  | 

4.  Tbe  fact  of  sickness  of  an  absent  Juror, 
which  is  one  ground  under  the  statute  fordia- 
charging  the  Jury,  cannot  be  delermlned  oa  I 


IL  QuxanoHS  op  Lait  akd  Fact. 

6.  Tbe  eststeDce  and  effect  of  an  alleged 
'CommoD  error  ia  for  tbe  court  and  not  tor  ibe 
Jurj.     O'DonntU  v.  (Jknu.  (MonL)  63U 

fl.  Tbe  queatioD  of  Itbel  or  do  libel,  In  a 
-chil  icIioD,  is  one  of  law  nbicb  the  court 
inual  decide,  where  tb« publicalioii  U  admitted 
and  the  words  are  unarnbiguous  and  admit  of 
but  one aease.    Moore  ■v.  FVaneU{^.Y,)     314 

7.  A,  Blalement  by  a  clergjmiiD  to  bis  con- 
jTegatton,  in  effect  tbat  a  certain  pb^Tsician 
vaa  excommuniculed  Xsj  reason  of  bia  mar- 
riage, that  he  sboiild  b«  debarred  From  being 
employed  aa  a  pbjaidaD  in  tbe  patteh,  ana 
palii'Dta  who  employed  bim  could  Dot  in  tbeir 
•Ickaesa  have  tbe  minislnilioDa  of  the  clergy- 
man,— moy  properly  be  givea  to  Ibe  Junr  to 
determine  whether  or  Dot  It  was  made  of  tbe 
pbyeician  io  reaped  to  his  prnfcBsion  so  aa  to 
render  it  actionable  par  m.  Marastt  y,  Broeh  u 
<UaB8.)  624 

8.  Tbe  ezislence  of  negligence  cannot  be 
'determined  as  a  mailer  of  Ian  unlem  tbe  infer- 
ence of  it  from  the  facta  is  cerlain  and  incoD- 
trovertible.  Philadelphia.  W.  A  B.  B.  Co.  t. 
An'IcTton  (Md.)  673 

6.  iDstnicIions  that  a  child  ati  yean  of  age 
'Cannot  tM  guilty  of  negligence  aie  erroneous. 
That  is  a  qiiesiion  for  the  jury.  Ohieago  City 
B.  Co.  7.  Wilcox  (Hi)  494 

10.  Tbe  questioQ  of  negligence  of  railroad 
«iiiploye8  in  failing  to  discover  a  pernoD  driv- 
ing on  the  track  in  a  piiblic  street  and  to  atop 
ttie  train,  and  bis  alleged  contributory  negli 
fence,  are  quesliona  for  tbe  Jury.  Kellny  t, 
ItittoMH  P.  R.  Co.  (Mo.)  783 

*11.  Wbeiber  or  not  a  pnsaeneer  was  guilty 
of  negligence,  who,  In  tbe  night,  after  the 
name  of  bia  Blation  bad  been  called  and  tbe 
train  had  stopped,  attempted  to  alight  from 
tbe  car,  is  aqiiegtiou  for  llie  jury,  allbougb  tbe 
car  had  slopped  before  reaching  the  platform, 
which  fact  he  might  nave  discovered  by  look- 
ing for  tbe  aiatioQ  llghia,  and  afte>-  a  momen- 
taiT  pause  had  begun  to  move  again  slowly 
liefore  be  made  tbe  attempt,— at  least  if  there 
Is  nothing  lo  abow  that  he  knew  tbe  purpose 
'Of  tbe  renewed  movement  of  the  tmin.  Phiia- 
^IpMa.  W.  d  B.  R.  Co.  v.  Anderton  (Md.)  878 

13.  Where  Ibe  facts  are  numerous  and  equiv- 
ocal, susceptible  of  different  Inferences  In  re- 
spect of  tbe  queetlon.  What  was  tbe  real  intent 
of  the  parties T — tbe  question  whether  there  baa 
been  such  a  delivery  as  devests  the  vendor's 
lien  Is  a  question  of  fact  for  tbe  Jury.  Conrad 
V.  i?U4w(Mo.  App.)  147 

18.  Whether  carrvlng  a  certain  amount  of 
money  to  his  room,  instead  of  placing  it  in  tbe 
hotel  safe,  ia  nealigenca  on  the  pert  of  tbe 
guest,  is  a  question  for  tbe  jury.  Bhultx  v. 
Wall  (Pa.)  »7 

14.  Whether  a  guest  at  a  hotel  sbotild  be 
treated  as  hating  notice  of  ihe  existence  of  a 
•ate  ta  a  qtieation  for  tbe  Jury  where  be  has 
frequentir  stopped  tbere,  and  uiere  ia  evidence 
that  on  some  visit  his  attention  hu  been  called 
to  the  safe  by  the  landlord.  idL  i 
«L.R.  A. 
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OD  wbicb  sbe  wai  walking,  sbe  cannot  Tecorer 
for  iDturlei  received,  are  properlj  refused  as 
vinuBll;  telting  the  jurr  (bat  ceitsio  facts  coq- 
Uituta  iieeUKenc&  Uhieago  r.  UoLean  (J\\.) 
76S 

24.  Ad  iiiBtnicttoii  tbat  amasterisnotliable 
for  Injuries  to  one  Bervant  resulting  from 
tiegl!:;eDce  of  hU  fellow  servant  ia  properlj  re- 
fused If  it  li  not  limited  to  cosee  Id  wliicb  the 
matter  useddue  care  inseleding  him,  Hinek- 
leg  V.  EortadomJd  (HI.)  490 

25.  A  statement  by  the 'court  to  the  jury, 
mode  In  opeD  court  witbout  objection  b^  either 
party,  that  certain  facts  stated  are  admitted,  is 
not  in  anynense  an  Instruction  totbe  juryi  and 
therefore  the  fact  that  it  was  not  made  in  writ- 
ing, as  Instructions  are  required  to  be,  is  not 
error,  especially  where  it  was  immaterial  In  tbe 
cate.  Id. 

SJ6.  Ad  accessory  before  the  fact  being  pun- 
(shtble  as  a  principal,  under  IlL  Btat.  June  16, 
1837.  S 1,  regulating  tbe  use,  etc.,  of  explosives, 
an  Instruction  tiiat  any  person  duing  or  assist* 
tng  In  tbeoffenscmen'Lonedin  that  section  lata 
be  punished  as  provided  in  said  section  is  not 
erroneous.     Hnnek^.  /"wpi* till.)  837 

37.  Ad  Instruclton  that  the  evidence  of  pri- 
Tate  detectives  and  of  the  police  should  be  re- 
ceived with  a  large  degree  of  caution  does  not 
CODtsln  a  correct  proposition  of  law.  Id, 

28.  iDslruclions  that  notice  of  loss  must 
have  been  given  wilhin  a  reasonable  time, 
while  the  policy  requires  it  to  be  giveD  "forth- 
with," are  not  prejudicial,  as  (he  terms  are  so 
nearly  synonymous,  Ptnnypaeker  T.  Capital 
In*.  Co.  (Ipwa) 

IV.  FufDinoa. 

S9.  A  special  finding  by  a  jury  that  notice 
and  proofs  of  loss  sent  by  mall  were  received 
wllhin  sixty  days,  tbe  time  limiled  by  tbe  pol- 
icy, i*  Butlldenily  deSnile  vilbout  stating  tbe 
exact  day.  Id. 

80.  A  finding  at  the  conclusion  of  a  special 
flnjing  of  facts  which  says,  "  And  upon  said 
finding  I  further  find,"  etc.. — is  not  a  flnding 
of  fact  on  independent  evidence,  but  is  only 
•n  application  ol  the  special  facts  previotisly 
■tated.     Tyler  v.  'Waddinsltam  (Conn.)         057 

81.  A  verdict  finding  "the  defendant"  goilty, 
witbout  specifying  any  person  by  name,  is  not 
*oid  tor  uncertainly  where  but  one  person  was 
put  upon  trial,  although  several  others  were 
kdicted  with  bim.    Uronek  t.  Pw^  (111.)  837 

NOTEB  ADD  BBIKFS. 


Question  of  law  or  fact  In  libel  and  slander. 
214 

When  jeopardy  attaches;  dlamlBalng  jury 
foi  sickoeaa.  77o 

ParlT  not  allowed  to  take  loconalstent  posl- 
tlons;  iDCOudstent  ruling.  440 

Suffldeocjr  of  verdict  of  guilty.  887 

6L.R.A. 


the  wrongdoer  wben  the  owner  elects  to  tieat 
tbe  transaction  as  a  sale  andbringsan  aciion  tf> 
eonWaotu  against  him.  Temi  v.  Uunger  (N. 
Y.)  BIS 

Notes  ahd  BsrErs. 


TRUSTS.      See  also  Actcoh  ob  Suit,  10; 

LWITATION  03  ACTIOMS,  G,  11, 

1.  A  dlsclaimeT  by  a  person  sued  as  truswv 
long  after  his  appolntmcnl,  although  he  baa 
never  executed  a  bond  as  aucb,  relates  back  to 
(be  time  of  appolDtmenL  iluglia  t.  Bfvton 
(Tenu.)  4a» 

2.  Property  purchased  witli  a  fund  whldi 
includes' moneys  held  under  different  iniats, 
tbe  title  beicg  taken  as  under  one  of  tbe  trusts 
only,  is  chargeable  with  the  same  trusts  that 
attached  to  Ibc  Tund,  as  against  those  wlio  deal 
in  it  knowing  it  to  be  truai  property.  I,eake-v. 
)Pat*(m  (Conn.)  SGfl 

S.  One  who  sells  trust  seci'rities,  knowing 
that  the  sale  is  for  unautliuriuMl  purpurea,  in 
violation  of  the  trust,  althoui^b  be  mi>:<'^  iha 
sale  simply  as  an  agent,  la  lisl 
ficiaries  lor  the  breach  of  the  li 


I.  under  a  will  giving  ber  a  life  interoi  only. 

does  not  authorize  persons  dealing  niih  iLb 

property    to  regard   ber  as  sole   beneficiary. 

Id. 

5.  No  notice  of  tbe  resignation  of  a  in» 
tee  ia  required  to  be  given  to  the  beirs  of  one 
for  whom,  during  her  life,  the  trust  is  held, 
and  whose  heirs  on  ber  death  are  entitled  to 
the  property  absolutely,  since  she  has  uo  heir* 
until  after  berdeath.  Id. 

6.  The  Tight  of  a  trustee  to  sue  for  prop- 
erty which  it  is  bis  duty  to  hold  in  Iru'rt  for  ■ 
certain  person  during  ber  life,  and  which  wilt 
then  go  to  ber  heirs,  does  not  depend  on  ber 
Interest  in  tbe  property.  Ue  is  under  oblin- 
tlon  to  keep  it  safely  iintit  her  death.         Id. 

NoTKs  ixa  BRtKPa. 

Person  taking  property  subject  to;  liabilitr 

of;  sale  of  trust  properly  aa  BgcaL  S6S 

Mingling  trust  funds.  789 

UNDUE  nrFLUEHCE. 

Notes  Ain>  Brief 
What  is;  effect  of.  8BI 

UNLAWFUL  ENTRY  AND  DE- 
TAINER, See  Action  or  Suit.  Nora 
AHD  Bbiefs:  Lahplobd  akd  Tenaiit,  & 


A  transaction   cannot  be  devested    of  lb* 


uie  actual  lecaei.    aanjora  t.  Kane  (lu.i  vi» 


1.  A  provialoD  In  a  contract  for  ttie  sale  of 
Teal  propertT,  that  the  tiile  utobepawedupoD 
'by  tbe  purcbtaer'B  lanjer  or  conveYancer,  doe* 
not  make  bis  decleioa  tliat  tlie  title  U  good  a 
condllioD  precedeDl  to  tbe  veador'B  right  ~~ 
enforce  tbe  performsnoe  of  f 
VougU  V.   mUiana  (N.  Y.l 

a.  A  BtipulatloQ  tbat  tbe  title  to  real  estate 
■hall  be  "flrsl  clasa"  meana  DOlbiag  more  tbaa 
It    ^all  be  marketable. 

8.  Tbe  presumption  of  death  of  oue  wbo 
left  borne  for  causes  uttknona,  aod  bas  sot 
beeD  Keen  or  beard  of  by  bis  family  or  frieads 
for  upnanU  of  twenty-four  years,  and  wbo, 
ivhea  last  see d,  was  about  tweuty-lbree  years 
old,  unmarried,  dissipated,  la  feeble  bcaltb, 
and  in  deslilule  condition,  being  In  want  of 
clolbing, — is  not  sufflciently  strong  to  makr 
mBrketable  a  tide  to  real  estate  wbicb  depend) 
on  bia  deatb.  Id. 

4.  A  title  to  land  ta  not  marketable  IT  oni 
link  Id  tbe  cbaio  coDsists  of  a  deed,  tbs  execu 
tioii  and  delivery  of  whicb  can  be  establisbed 
only  by  paiol  evidence.  Irmim  t.  Campftlt 
(N.T.)  620 

VERDICT.    See  Tbial,  SI. 

VOTERS  AND  ELECTIONa 

1.  There  is  no  natuml  right  to  vote.  Con- 
tribuliegio  tbesupporlof  tbegoTcmmcnt  may 
be  made  a  condition  of  tbe  prinlege.  lYiet 
tUUn  V.  Shalterou  (Del)  887 

2.  The  exclusion  of  a  person  from  tbe  as- 
sessDiciit  list  for  twelve  montba  on  failure  to 
pay  hU  county  poll  lax,  in  conaequence  of 
wbicb  be  may  be  precluded  from  being  qunll- 
fled  to  vote  during  lliatyear,  is  not  a  vTotatiou 
of  Del.  Const,  art  4,  g  1,  whicb  provides  that 
a  cilizen  otherwise  quatilled,  who  baa  "witbia 
two  years  ncxl  before  tbe  election  paid  a  coun- 
ty lax  which  shull  have  been  asGcased  at  least 
six  months  before  tbe  election,  ahall  enjoy  the 
right  of  an  elector,"  or  of  art,  1,  8  8,  which 
provides  that  "all  elecliona  ahal]  be  free  and 
equal."  Id. 

Notes  and  Bbikfs. 
Qualification  of  voters;    Reglstratloa  Law 


1.  The  SUte  holds  the  title  to  tbe  soil  in 
navigable  waters  to  low-water  mark  in  truat 
tor  the  people,  and  chiefly  for  the  protection  of 
ttie  right  of  navigation.  MiUer  v.  MauUnhall 
(Minn.)  89 

2.  Tbe  title  to  lands  covered  by  rivers 
which  are  navigable  in  fact  Is  In  tbe  State, 
whether  the  tide  ebbs  and  flows  in  them  or  noL 
Hence  the  bolder  under  ■  (Jailed  Slates  patent , 
SLR  A. 
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purlensnl,  aod  do«B  not  prescribe  or  regulute 
tbe  mmiDerof  acquiriog  Ihem.  McBanid  t. 
Oammingi  (Cul.)  S75 

18.  Tbe  asBFnt  of  the  lover  proprietor  to 
tbe  construction  of  a  ditcb  on  Lis  liiad  to  coq- 
Dect  wlib  aQoiher  on  tbe  land  of  ibe  upper 
pronrietflr,  for  Ibe  purpose  of  carrying  oEf  the 
draioace  of  a  natural  swale  bavinic  llie  same 
general  course,  is  in  tbe  nature  of  a.  license, 
which,  having  been  accepted,  end  tbe  rigbu 
cooterrcd,  aMuoied  and  exercised,  cannot  be 
•et  flsida  or  disregarded.  Kann«rf  »,  FUminfj 
(lowft)  27: 

14  k  dmin  made  b;  adjoioiDR  proprielora 
*cross  their  lands,  to  conduct  Ibe  waters  that 
were  naluraily  drained  by  a  swale  running  in 
the  seme  clirectioo.  cannot  be  snipped  up  or  ils 
course  chaueed  by  the  lower  proprietor  with- 
out tbe  consent  of  Ibe  other,  after  it  has  been 
acquiesced  in  by  all  parties.  Id. 

15.  Parties  hare  tbe  ricbt  to  run  their  fac- 
tory as  many  bours  a  day  as  they  coosidir 
proper,  where  they  have  a  grant  of  waler  tor 
the  purposes  of  their  faclory,  with  no  llmiLa- 
tioD  Ibereio  upon  ibe  number  of  bouts  per  day 
In  which  tbey  can  run  the  factory,  OarUtan 
MiUi  Co.  T.  SilBer  (Me.)  <18 

16.  If  tt  Is  doubtful  from  the  temis  of  a 
grant  whether  the  kind  of  mill  or  particular 
machinery  mentioned  therein,  tor  whicli  water 
Is  to  be  rurniabed,  Indicates  tbe  qunntilv  of 
wafer  and  measures  tbe  eitenl  of  tbe  power  in- 
tended 10  be  conveyed,  or  is  referred  to  as  a 
limit  of  tbe  use  lo  (be  particular  kind  of  mill 
or  specified  machiuerj',  the  former  coDstruciinn 
will  be  favored.  Id. 

17.  A  grant  of  a  certain  water  privile^  for 
the  purpose  of  propelling  a  factory  and  iis  ma- 
chinery and  appurtenances,  the  buildinr  lo 
be  of  a  certain  siie,  with  oeeesaary  appurte- 
Dances  and  machinery,  will  be  construed  to 
measure  tbe  quantity  of  waler,  and  will  not 
limit  the  use  of  waler  to  carry  only  such  ma- 
chinery as  may  be  in  the  main  building,  if 
some  of  the  machinery  is  In  an  annex  and  no 
more  power  la  reunired  to  propel  it  Uum  if  il 
-weie  in  the  maintiuilding.  Id. 
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Backing  up  water  with  a  dam;  liability  for; 
damages  lo  highway.  58 

Title  to  soil  below  ordinary  bigh.walcr  mark ; 
littoral  owner;  ri[,'bt  to  soil  to  low-water  mark; 
right  to  construct  piera,  wharves,  etc.;  aliena- 
tion of  right.  BB 

Easement  as  to  flow;  prescriptive  right.  277 

Conveyance  of  water  privilege,  448 

Title  of  riparian  owner  lx>rdering  on  nav- 
igable stream.  G59 

Easement  and  servitude  as  to  flowage  water, 
576 

RIghtof  landowner  toprotect  himself  Bgalnsl 
flowage  of.  578 

I'ropcity  in  non-navigable  U^;  conveyance 
of  land  bordering  on.  C73 
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1.  A  sbed  or  wareboose  in  connection  ipith 
_.i  elevator  for  (he  storage  and  handling  of 
grain  or  other  merchandise,  which  is  one  or  tha 
"nnecling  links  between  tbe  great  land  and 

ter  common  carriers,  although  it  Is  private 
property  and  operated  for  private  gain,  is  fora 
public  use  and  has  a  public  Irustatlached  to  It; 
and  therefore  a  lesse  therefor  of  part  of  a 
public  wharf  1b  not  void  on  tbe  gronnd  that  tbe 

iroperty  Is  to  be  used  for  ptivate   purposes. 

3elc/ien  B'lgar  Brf.  Co.  v.  iS*.  Loui*  Grain 
Elet.  Co.  (Mo,)  801 

2.  The  limitation  of  500  feet,  in  the  charter 
of  a  corporation,  of  Its  right  to  acquire  and  bold 
land  fronting  on  the  river  free  from  condem- 
nation, does  not  apply  to  its  right  to  occupy 
property  on  the  city  wharves  by  consent  of  the 
city  authorities,  under  a  further  clause  wbich 
provides  that  it  "may  also  erect  one  or  more 
grain  elevators  upon  public  wharves."  Id. 

S.  A  lease  of  tbe  unpaved  portion  of  a  public 
wharf  lo  an  elevator  company,  for  tbe  purpose 
of  maintaining  ihereon  a  sheo  or  warehouse  for 
the  Btora^  aud  handling  of  grain  or  otber 
merchandise  in  connection  with  tbe  use  of  an 
elevator,  is  not  in  eieena  of  tbe  authority  of  a 
city.— at  least  when  it  has  eiprcas  power  in  iU 
charter  to  set  anide  and  lease  a  portion  of  the 
unpaved  wharf  for  such  purposes, — where  tbe 
ri;;ht  to  terminate  tbe  lease  on  six  monihs'  no- 
lite  is  reserved,  and  also  iherifrbt  by  ordinance 
lo  prescribe  regulations  governing  the  busineM 
of  the  lessee,  Jd. 

4.  A  wharf  Is  unpaved.  within  the  meanins 
of  a  charter  allowing  the  lense  of  the  unpaved 
portions  of  wharves,  where  it  is  not  paved  In  ■ 
manner  suitable  for  wharf  puriytse".  although 
il  bad  once  been  paved  with  irregular  slonra 
plnccil  on  edge  and  covered  with  macadani,  but 
llie  mucndnm  had  been  washed  away  and  a  dirt 
roadway  made  orer  It  by  the  city,  which,  with 
accumulated  rubbish,  covered  the  remaining 
stone  to  the  depth  of  5  or  9  feet.  id, 

NoTu  ASD  BBiEn. 

Right  to  lease.  80:3 

WILZjS.    See  also  Judokbut,  3. 

1,  The  words,  "In  presence  of  the  leslnlor," 
in  tbe  statute  relating  to  the  execution  of  wills, 
do  not  neceasarily  mean  that  the  lenlulor  and 
the  witnesses  musl  be  in  the  same  room,  or  that 
he  must  have  actual  slgbt  or  iiispeciion  of  tbe 
process o( signing,     Oorrkr.  Wirtd>ttier(}iicb.) 

3.  Tbe  fact  that  teilairix  could  not  see  the 
witnesses  write  their  names  or  the  scrivener 
write  her  own  because  they  signed  at  a  l^ble  in 
an  adjoining  room,  about  12  feel  from  her  bed 
and  out  of  the  line  of  her  vision,  although  tbe 
door  was  open,  unless  she  moved,  which  sbe 
was  unable  to  do,  will  nut  invalidate  the  exe- 
cution of  the  will  under  a  sistuie  requiring hef 
signsture.  If  made  by  another,  as  welt  as  ihoW 
oflbe  witnesses,  lo  be  subscribed  in  "ber 
presence,"  where  the  will  was  read  to  her  bolb 
before  and  after  algning  and  the  namu  ot  li* 
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ansireT  to  her  question,  tbat  thej  bad  ligoed  it. 
And  she  made  ner  mark  in  tlieir  presence.  Id. 
8.  Section  BBSS  of  UieObio  Revised  Statute*, 
as  to  the  effect  of  a  wilneu  being  a  derisee  or 
legatee  under  tbe  will,  is  not  applicable  to 
verbal  wills.     Vrtman  v.  Poweri  (Obio)       89 

4.  The  two  wltneases  to  a  verbal  will  must 
be  competent,  disinterested  witnesses  at  tbe 
time  o[  tbeb  attestation,  and  their  disquallSca- 
lioD  as  witnesses,  by  reason  of  interest  under 
the  will,  cannot  be  removed  b;  a  renunciation 
of  such  interest  at  the  time  tbe  will  is  admitted 
to  probate,  or  at  ibe  trial  of  an  issue  to  coutesl 
the  Tnlidll;  of  the  will.  Id. 

5.  WhereftTerbal  willisreducedtowrlting, 
and  subscribed  b;  two  witnesses,  one  of  whom 
Is  a  legatee  thereunder,  and  tbe  otber  is  hi 
wife,  1^  husband  is  not  a  competent,  dtsintei 
esled  wllDess,  within  the  meaning  of  section 
5991  of  tbe  ReTised  Statutes,  and  tbe  will  Is 
inTalid, 

6.  The  true  meaning  of  words  used  Id  a 
will  is  to  be  aiTlTed  at  by  considering  tbem, 
not  only  in  their  relation  to  the  clause  imme- 
diate); in  quesiion.  but  to  tbe  whole  will.  Btu- 
ton  8ifa  Depotit  A  T.  Co.  v.  CbjBn  (Mass.)  740 

7.  The  mere  grammatical  or  ordinarj  sense 
of  words  used  in  a  will  is  not  to  be  adhered  to 
if  it  would  be  repugnant  la  or  IncousisteDt  with 
tbe  remainder  of  the  instrument. 

8.  Where  an  intentiou  to  dispose  of  the 
whole  of  an  estate  appcan  In  a  will,  a  partial 
iotestsc;  should  not  be  recognized  unless  tbe 
defldendea  of  expresaion  are  sucb  aa  will  com- 
pel it.  Id. 

9.  When  a  conviction  that  a  testator  must 
necessarilv  have  Intended  an  inierest  to  be 
given  which  is  not  bequeathed  by  expiess  and 
lormal  words  is  produced  bv  a  reading  of  tbe 
whole  will,  tbe  court  will  supply  the  detect  bj 
implication,  and  so  mould  the  laoguage  of  the 
testator  as  to  carry  into  effect,,  as  far  ts  pos- 
sible, the  intention  tt  Is  of  opinion  that  he  has 
on  the  whole  sufficient];   declared.  Id. 

10.  A  clause  in  a  will  declsrinic  that  testa- 
tor "desires"  that  a  certain  dispoeilton  should 
be  made  of  all  tbat  remains  on  bis  wife's  death 
of  tbe  real  and  persons!  property  given  her  by 
previous  clauses  of  the  will  is  merely  preca- 
tory, and  will  not  prevent  her  from  taking  the 
fee-aimple  title  of  tbe  land  and  the  absolute 
property  in  the  subject  of  tbe  bequest.    BilU 

.v.£af*(Iowa)  '696 

11.  If  a  testator  divides  his  estate  Into  a 
number  of  parcels  equal  to  the  number  of  his 
children,  living  and  deceased,  and  manifests  a 
purpose  to  have  each  branch  of  bis  family  have 
one  portion,  only  providhig  for  a  devise  over 
In  esse  a  particular  brondi  becomes  extinct; 
uidhi  disposing  of  tbeponioc  of  a  deceased 
cbild  provides  that  the  income  of  it  shall  be 
divided  snong  her  three  children  during  their 
I'vts,  and  in  case  one  dies  leaving  issiie,  one 
ihirdof  tbe  prindpal  shall  be  given  to  tbem 
sMalatelj';  but  In  case  there  is  no  issue,  bis 
Bbm  ot  t^e  income  shall  be  divided  between 
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7S  X.  \V.   lUriH,  holding  iuJorsfnient  "for  account' 
paper  in  indorsee. 


S  L.  R.  A.  47,  COOPER  v.  ARMOUR,  42  FeJ.  21 


Citt^d  in  Wnde  v.  National   Bank  of  ( 
mninhiinablr  for  injuries  to  reputation  and  busine 
civil  action  in  which  ronipliiint  containing  false  an 

B  L.  R.  A.  48,  CASE  v.  SL'X  INS.  CO.  83  Cal.  473, 
Iflmltntlon  of  artlon  for  tiHiiranc«< 

Approved  in  Sample  v.  London  &  L.  F.  Ins.  Co.  ' 
.j7  Am.  St.  Rep.  701,  24  S.  E.  334,  and  German  In 
an  N.  W.  OOH.  holding  that  limitation  on  action 
accriml  of  action,  not  from  fire. 

Cited  in  notes  (8  I..  R.  A.  769)  on  limitatio 
(47  L.  R.  A.  703)  as  to  whom  Htipulation  llmitiuf 
policy  begins  to  run.  ' 

DiBtingiiiHhed  in  Harrigan  v.  Home  L.  in*.  Co. 
holding,  under  covenant  to  pay  within  Kixty  dayi 
death,  demand  must  be  made  within  period  of  limi 

8  L.  R.  A.  50,  WILLARD  v.  FINNEUAN,  42  Minn 
'Wken  norlKitve  forecliMnre  Mtlc  lOldBkle. 

Cited  in  Clark  v.  Kraker,  51  Minn.  44M.  .)3  N.  W 
44  Minn.  3.-i4.  46  N.  W.  550,  holding  foreclosure  sal 
tiat-t  not  void,  but  voidable  only;  Middlesex  Bkg. 
64  N,  W.  168,  holding  foreclosure  sale  in  parcels,  ii 
be  set  aside  on  motion  of  mortgagee  bidding  at  sale  a 
Xortliivestern  Mortg.  Trust  Co.  v.  Bradley,  0  S.  D. 
foreclosure  sale  by  advertisenipnt  en  masst.  instead  ( 
not  void;  Phelps  v.  Western  Realty  Co.  811  Minn.  31 
niort;;iige  sate  as  one  parcel,  of  separate  tracts,  inc 
only  for  good  cause. 

8  L.  B.  A.  S2.  WALLACE  \.  EVAN'S,  43  Kan.  509, 
LUbilKr  to  pablle  for  bnlldinK   dun. 
Cited  in  note  |.'>l)  L.  R.  A.  R48|  on  lialiilitv  (or  dam 

S  L.  B.  A.  .w.  SKINNER  v.  HENDERSON,  2B  Kla.  J2 

Approved  in  Duval  County  v.  Jsi-ksonville,  36  Kla. 
Ko.  :!.'iO,  lii'lding  appropriation  of  Kpeciiil  roail  tax  to 
for  other  than  county  purposes. 

Cited  in  State  ex  rrl.  Milton  v.  Dickenson.  44  Flu.  ii: 
614  (difli*entinjf  opinion),  majority  lioldiilg  act  rngu 
stutc  militi.i  cuuipuny  to  provide  iirmory,  unconstitiiti 
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8  L.  R.  A.  58,  LOGAN'  v.  STOGDALE,  123  Ind.  372,  24  N.  E.  135. 
yVmy  of  n«c«iwl(Tt   private  rimds. 

Citod  iD  Ritcliey  v.  WpIsIi.  140  Ind.  217,  40  L.  R.  A.  107.  49  N.  E.  1031. 
holding  right  of  nay  of  ii<>cL>itsit}>  does  not  Exist  over  land  of  another  when  the 
lands  liave  not  been  inherited  from  common  ancesCor;  Ellis  v.  Bassett.  1211  Ind. 
120,  25  Am.  St.  Hep.  42),  27  N.  E.  344,  holding  way  of  necessity  exists  id  par- 
tition, where  it  is  necessary  to  reach  higiiway,  is  open  and  visible,  and  has  been 
used  continuously  for  many  years. 

Cited  in  footnotes  to  LeUus  v.  Boston,  47  L.  R.  A.  70,  which  holds  parol 
evidence  that  grantor  agreed  he  should  have  no  passway  over  land  conveyed 
admissible  to  rebut  implied  reservation  of  way  of  necessity;  Ritcliey  v.  Wesh,  40 
L.  R.  A.  105,  as  to  how  way  of  necessity  created,  and  who  entitled  to  locate  same; 
Eingsley  v.  Gouldsboro  Land  Improv.  Co.  25  L.  R.  A.  502,  which  holds  access  by 
water  autlieient  to  preient  right  to  way  of  necessity  by.  land. 

Cit^d  in  notes   (lU  L.  R.  A.  81,  82]   on  constitutionality  of  condemnation  pro- 
ceedings to  establish  private  road;   (8  L.  R.  A.  (tlS)  on  how  easement  created. 
Rlvht  of  eminent   donialn. 

Cited  in  GiiTord  Drainage  Diat  v.  Shroer,  145  Ind.  574,  44  N.  E.  630,  holding 
that  owner  cannot  compel  others  to  pay  for  draining  lands  unless  public  bene- 
fited; Great  Western  Natural  Gas  Sl  Oil  Co.  v.  Hawkins,  30  Ind.  App.  506,  fi6 
N.  E.  765,  holding  legislative  declaration  that  use  is  public  not  conclusive. 

Cited  in  note   ( 13  L.  R.  A.  431 )  on  right  of  eminent  domain. 

«  L.  R.  A.  01,  MERRELL  v.  SPRINGER,  123  Ind.  485,  24  N.  E.  258. 
Replevin    for  ekattela'  ^roD^riilly   detained. 

Cited  in  Pritchard  v.  Norwood,  155  Mass.  542,  30  N.  E.  80,  holding  replevin 
will  lie  for  promissory  note. 

Cited  in  footnote  to  Sinnott  v.  Feiock,  53  L.  R.  A.  6G5,  fihich  holds  replevin  not 
maintainable  for  goo<U  obtained  by  fraud,  of  which  defendant  has  lost  po9se:«sion. 

Cited  in  note  14(1  L.  R.  A.  775)  on  rights  of  holder  of  negotiable  paper  trana- 
ferred  after  maturity. 

8  L.  R.  A.  02,  CATLIN  v.  WILCOX  SILVER  PLATE  CO.  123  Ind.  47T,  18  Am. 

St.  Rep.  338,  24  N.  E.  250. 
Exlraterrltorlnl    poivrp   of   receiver   or   luslKnee   for   eredltom. 

Cited  in  Burr  v.  Smith,  113  Fed.  863.  upholding  right  of  receiver  to  enforce  in 
foreign  jurisdiction  liability  of  atockholders  of  insolvent  corporation,  when  right 
of  resident  creditors  not  violated;  Rogers  v.  Haines.  90  Ala.  SOO,  11  So.  651,  and 
Security  Trust  Co.  v.  IJodd.  173  U.  8.  621),  4:t  L.  ed.  838,  19  Sup.  Ct.  Rep.  545. 
holding  general  rule  that  state  in-intvent  laws  operate  upon  property  within  juris- 
diction and  in  foreign  states,  subject  to  rights  of  creditors;  Security  Sav.  &.  L. 
Asso.  V.  Moore,  131  Ind.  177.  50  N.  E.  869,  holding  authority  of  receiver  coexten- 
sive with  court  appointing  him. 
Priority'  of  resident  ck^edltors  nit  to  fandn  of  nonr^Bldent* 

Cited  in  Ward  v.  Connecticut  Pipe  Mfg.  Co.  71  Conn.  350,  42  L.  R.  A.  710,  71 
Am.  St.  Rep.  207,  41  Atl.  1057,  holding  nttachment,  in  foreign  jurisdiction,  of 
property  of  insolvent  corporation  ineffectual  against  receiver  to  whom  it  has  vol- 
untarily conveyed  its  property:  Schroder  v.  Tompkins,  58  Fed,  075.  holding  vol- 
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58-65.]  L.  E.  A.  CASES  AS  AUTHORITIES.  5 

untary  aBaignment  executed  in  Ohio  eouveys  property  of  debtors  JD  Indiami; 
Lackmann  v.  Supreme  Council,  0.  C.  F.  142  Cal.  28,  75  Pac.  583,  and  Gray  v.  Cov- 
ert. 25  Ind.  App.  564,  81  Am.  St.  Rep.  117,  58  N.  E.  731,  hustaintng  attadrntent 
of  resident  creditor  agninBt  receiver  of  foreign  insolvent  corporation ;  Frowert  v. 
Blank,  2ai  Pa.  302,  54  Atl.  1000,  holding  holders  of  matured  certificates  of  for- 
eign beneflt  association  entitled  to  payment  out  of  fund  before  transmission  to 
foreign  receiver;  Clark  v.  Chandler,  13  C.  C.  A.  637,  20  U.  S.  App.  447,  08  Fed. 
567,  holding  vessel  sent  by  receiver  out  of  jurisdiction  subject  to  lien  for  sup- 
plies  furnished;  Small  v.  Smith,  14  S.  D.  625,  88  Am.  St.  Rep.  807,  86  N.  W.  049 
(diflxenting  opinion),  mnjority  holding  receiver  appointed  by  foreign  court  may 
sue  in  South  Dakota,  rights  of  resident  creditors  not  intervening. 

Cited  in  footnote  to  Boulware  v.  Davis,  0  L.  R.  A.  801,  which  holds  that  courts 
may  recognize  foreign  receiver,  if  no  injustice  done  to  citizens. 

Cited  in  notes  (20  L.  R.  A.  302)  on  exciusiveness  of  jurisdiction  by  appoint- 
ment of  receiver;  (23  L.  B.  A.  53)  on  rights  of  receivers  beyond  jurisdiction; 
(23  L.  B.  A.  37,  40)  on  assignment  for  benefit  of  creditors. 

Diiitinguisbed  in  Bloomingdate  v.  Weil,  29  Wash..  025,  70  Pac.  94,  holding  for- 
eign voluntary  assignee  of  foreign  debtor  entitled  to  realty  as  against  foreign  at- 
taching creditor. 

Criticized  in  Weil  v.  Bank  of  Burr  Oak,  TO  Mo.  .^pp.  39,  denying  distinction  be- 
tween rights  in  foreign  state  of  receiver  of  voluntary  and  Involuntary  assignor. 
—  RiKlit*   o'   torelSB   creditors. 

Approved  in  Pitman  v.  JIarquardt  &  Sons,  20  Ind.  App.  444,  50  N.  E.  894,  hold- 
ing that  attaching  creditor  cannot  question  legality  of  assignment  made  in  Ken- 
tucky of  property  in  Indiana. 

Cited  in  Michigan  Trust  Co.  v.  Probasco,  20  Ind.  App.  1 14,  63  N.  E,  255,  hold- 
ing action  maintainable  by  nonresident  to  determine  ownership  of  stock  certificate 
and  enjoin  payment;  Corn  Gxch.  Bank  v.  Rockwell,  58  III.  App.  515,  holding  for- 
eign creditor  obtaining  judgment  in  Ohio  afforded  same  remedies  as  resident  cred- 
itor; Nathan  v.  Lee,  152  Ind.  243,  43  L.  R.  A,  826,  52  N'.  E.  987,  sustaining  right 
of  foreign  corporation  to  mortgage  land  in  Indiana  to  secure  preferred  creditor, 
when  not  prohibited  by  foreign  statute. 

R  L,  R.  A.  65,  BERKEY  *  G.  FCRXITURE  CO.  t.  HASCALL,  123  Ind.  502,  24  N. 

E.  336. 
Dhidmc^h    for   breitch    of   contrmct. 

Cited  In  Sinker,  D.  4  Co.  v.  Kidder,  123  Ind.  .531,  24  N.  E.  341,  holding  reci- 
tal value  of  mill  while  idle  from  explosion  of  steam  boiler,  proper  element  of  daiii- 
Bge  for  breach  of  warranty;  Acme  Cycle  Co.  v.  Clarke,  137  Ind.  277,  81  N.  K. 
561,  holding  estimated  profits  from  sale  of  bicycles  that  could  have  been  manu- 
factured with  aid  of  improved  hub  plant  contracted  for,  cot  recoverable  for  fail- 
ure to  furnish  plant  at  time  agreed  upon;  Elwood  Planing  Mills  Co.  v.  Harting, 
il  Iml.  Aj'p.  411.  52  N.  E.  621,  holding,  when  inferior  quality  of  lumber  furnished 
for  hou°e  not  known  until  aft«r  house  completed,  measure  of  damage  is  difTerence 
in  value  of  house  an  it  is  and  what  It  would  have  l>een  ivith  lumber  contracted 
lor;  Western  U.  Teleg.  Co.  v.  Henley.  23  Ind.  App.  25,  54  N.  E.  775,  holding  dam- 
ages for  mental  distress  and  nervous  prostration  not  recoverable  for  failure  bo 
deliier  telegraph  message. 
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Oblectlons  made  ami  on  app^Hl. 

Cited  in  Chicago  &.  C.  Terminal  R.  Co.  v.  Ejp^T*.  147  Ind.  303.  4'.  X.  K.  7SC  : 
Hawks  V.  Mayor,  144  Ind.  349,  43  N'.  E.  304;  Indiana  KHcin^;  A«so.  v.  Aller.  1-10 
Ind.  438.  39  N.  E.  669;  Allen  v.  Bpmdt.  133  Ind.  357.  32  N.  K.  1 1 27  .—hold  in  (|r 
only  mode  by  which  party  can  present  on  appeal  quextion  an  to  form  of  decree  is 
by  motion  to  modify;  Heal  v.  Niaftani  Oil  Co.  150  Ind.  4H3.  50  N.  E.  482:  Mi.l- 
land  R.  Co.  v.  Dickaiton.  130  Ind.  IttG,  29  N.  E.  775,  holding  jud^niient  cannot  b« 
assailed  on  appeal  on  nceount  of  objections  not  made  in  court  below. 

a  L.  R.  A.  68,  BANCROFT  v.  HOME  BEN.  ASSO.  120  N.  V.  14,  23  X.  E.  997. 
SMtcmeula  «■  to  bpaltk  at  t>BDred. 

Cited  in  Providenee  Life  Assur.  Soc.  v.  Rentlin;^r.  5S  Ark.  535,  25  S.  W.  «3.>, 
holding  qiientiops  asked  applicant  for  inwuramv  refer  only  to  illneiut  or  injnries 
affecting  risk  aiwumedi  Peterson  v.  iJe-*  Moines  Life  Ansa.  115  Iowa.  073.  S7  N. 
\V.  397,  holding  quef^tion  as  to  spitting  or  conghing  blood  refers  to  such  -ipittin^ 
or  coughing  as  would  indicate  pli^fiical  condition  affecting  the  risk ;  Black  v. 
Travellers'  Ins.  Co.  61  L.  R.  A.  501,  footnote,  p.  500,  58  C.  C.  A.  tn,  121  Fed.  733, 
holdini;  injury  or  infirmity,  to  constitute  breach  of  warranty,  must  affect  health 
or  condition  of  insured. 


B  L.  R.  A.  70,  fiERMAX  IXR.  CO.  v.  (!R.\V,  43  Kan.  497,  19  Am.  St.  Rep.  150,  23 

Pac.  837. 
lupatatlvn  of  OKenl'n   knowledge  14>  comiMmr, 

Approved  in  Capitol  Ins.  Co.  v.  Bank  of  Pleasanton,  50  Kan.  451,  31  Pac.  lOfiO, 
holding  knowledge  of  general  agent  coneerning  title  to  be  knowledge  of  company; 
Kalin  V.  Traders  Ins.  Co.  4  Wjo.  455.  02  Am.  Kt.  Itep.  47,  34  Pac.  1059,  holding 
company  bound  b.v  knowledge  of  general  agent  ns  to  additional  inRurance;  Rock- 
ford  Ins.  Ca.  V.  Farmers'  State  liHnk.  50  Kan.  432,  31  Pac.  1063.  holding  defense 
that  Insured  was  not  onncr  in  fee  not  available  when  he  made  no  representation, 
and  agent  had  knowledge  of  the  fact. 

CiU-d  in  McElroy  v,  British  America  Assur.  Co.  36  C.  C.  A.  622,  04  Fed.  99S, 
holding  parol  testimony  of  agent's  knouledge  of  encumbrance  and  additional  in- 
surance admissible. 

Cited  in  footnote  to  Follett  v.  United  -States  Mut.  Acci.  Asso.  15  L.  R.  A.  «fiH, 
which  holds  agent's  knowledge  of  deafness  of  applicant  for  insurance  imputable 
to  company. 

Distinguished  in  Reed  v.  Equitable  F.  &  M.  Ins.  Co.  17  R.  1.  7S8,  18  L.  R.  .\. 
497,  24  AU.  833,  holding  knoiileiige  of  prior  insurance  by  agent  authorized  only 
to  receive  applications  not  binding  on  company. 

Ealoppel  by  SKenl'*  kBovrlrdice  or  frflad* 

Approveil  in  Phenix  Ins.  Co.  v.  Weeks.  45  Kan.  758,  26  Pac.  410.  holding  inac- 
curate statenients  in  application  filled  out  by  agent,  who  has  knowledge  of  facts, 
do  not  render  policy  void;  SlandanI  Life  &  Acci.  Ins.  Co.  v.  Davis.  59  Kan.  527. 
53  Pac.  8.i6,  holding  policy  not  rendered  void  by  fact  known  to  agent,  who  failed 
to  state  it  in  application;  Kansas  Farmers*  F.  Ins.  Co.  v.  Saindon.  52  Kan.  493, 
3B  Am.  at.  Rep.  396,  3;>  Pac.  15.  holding  policy  not  rendered  void  by  false  answer* 
filled  in  by  agent  without  knowledge  of  insured. 


AcvnI's   powers    to    itbIt?.  prorlnloim   In   poll 

Approved  in  Union  Trust  Co.  v.  Proviilent  \V»f 
nCJ,  I lold in;;  funeral  H<^nt  may  waive  forfwlure;  J 
4  Kan.  App.  24.  45  Pac.  TKO,  holdinj;  general  ogfn 
itinp  adilitional  inHtirnnre;  Manufacturers  &  M.  1 
4TG,  .34  X.  E.  5.>n.  Iiulding  n^nt  may  nuivp  conditio! 
iii([  appnancPH  Ijc  provided  U'itiiin  wixty  dav!*;  Bur 
Mo.  App.  G35;  Burnlium  v.  Greenwicli  Ins.  Co.  0.1 
tion  for  biddinj;  n^ienl  ti>  waive  condilions  of  poliirt 
^  Ina.  Co.  4  Wyo.  4li4.  (i2  Am.  St.  Eep.  47.  34  Pac.  1 
iting  agent  to  tvaive  or  alter  eonditions  of  poliry 
Co.  V.  JoIinHon.  4  Kan.  App.  10.  4-")  Pac.  722,  lioldin 
aitliouj;])  policy  contains  ^nernl  iiiuitaliou  upon  a 
v.  Provident  Sav.  Life  Assitr.  Sire.  1.12  X.  C.  fl2i>. 
B^nt  may  waive  provi>-iiin  for  increawe  of  rate  ir 
^lou^  forbiddinft  hucIi  waiver:  (ierman  in-<.  Co.  v.  S 
93  N.  W.  (172,  lioldin^  agent  may  orally  waive  proi 
tnium,  tliouffh  policy  provides  for  waiver  only  by  ' 
V.  Mutual  Ben.  I..  Ins.  Co.  10  Kon.  App.  «.  Bl  Pa. 
may  waive  forfeiture  of  policy  by  nonpnyrnent  of  p 
Ha  agent's  power. 

Cited  in  I»nR  Island  Ina.  Co.  v.  Great  Western  N 
Pac.  7SR.  as  questioning  rule  tliat  eompiiny  is  not  b( 
ing  limited  powem.  where  policy  states  waiver  cajino 

Cited  in  footnotes  to  Hall  v.  Union  Cent.  L.  Ins. 
holds  admis.sions  by  innuranee  agent  after  death  ol 
paid,  binding  on  conipiiny;  Cole  v.  Union  Cent.  I..  In 
holds  credit  for  part  of  first  preniiuni.  extended  b, 
company. 

Cited  in  notes  (!»  L.  R.  A.  318)  on  waiver  of  com 
iey;  111  L.  R.  A.  SOft)  on  waiver  of  conditions  by  re 
A.  610)  on  responsibility  of  inauranre  conip:iny  for  i 
R.  A.  344)  on  acta  and  Hgveements  of  asent  liindtn^  i 

■•roof-  or  loM. 

Cite.1  in  Dwelling-House  Ins.  Co.  v.  Osborn,  1  Kb 
holding  denial  of  liability  by  adjuster  waives  proof 
Hunger,  4!l  Kan.  194,  33  Am.  St.  Rep.  3fiO.  30  Pac. 
tract  cannot  be  modified  by  custom  of  other  conipat 
penning  witli  proofs  of  loss. 

Cited  in  footnote  to  Paltioviteli  v.  Phoeni.^  Ins.  ( 
holds  further  certificate  of  notary  as  to  loss  waived  b; 
out  givinfi  name  or  address  of  nearer  notary. 

Cited  ill  note  (IS  L.  R.  A.  tr»   on  forfeiture  of  insu 
proofs  of  loss. 
Aatkoplly   of    maDaK-cr. 

Cited  in  Kansas  City  v.  Cullinan,  fi.-i  Kan.  78,  (IS 
ninnager  of  town  site  company  authorized  to  sign  pav 
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8  L  R.  A.  79,  HALPIN  v.  INSURANCE  CO.  OF  N.  A.  120  N.  Y.  73,  23  N.  E.  »80. 
ConatrBcttoB  of  forrvllare  c)aas«. 

Approved  in  McFnddPn  v.  Bloch.  ."iO  App.  Div.  421,  64  N.  Y.  8upp.  101,  con 
atruing  limitation  of  term  so  bh  not  to  defeat  rights  reserved  to  vendor;  Kobert- 
son  V.  Ongley  Eleetric  Co.  14(1  X.  V.  24,  40  N.  E.  300,  holding  provision  of  clut^ 
tel  mortgage  not  to  permit  attachment  "against  property,"  not  a.pplicable  to 
property  unmortgaged -,  Gillet  v.  Bank  of  America,  160  N.  Y.  550,  55  N.  E.  292, 
liolding  pledge  of  oollatera]  for  payment  of  I'ote  or  any  other  linbility  contracted 
or  existing,  not  inclusive  of  note  to  third  party  not  paid  by  payee  or  charged  by 
it  to  customer's  account;  Wright  v.  Reuscn*,  133  N.  V.  30.i,  31  N.  E.  215,  holding  . 
instalments  on  building  contract,  each  of  Mpecifled  amount,  and  to  be  paid  upon 
performance  of  work,  due  when  auch  proportion  performed  as  particular  instal- 
ment bears  to  whole  contract. 
^—  !■    iHaarAmcp   policy* 

Approved  in  Phenix  ins.  Co.  v.  Molcombe,  37  Neb.  630,  73  Am.  St.  Hep,  532,  78 
N.  \V.  300,  holding  merchandise  and  machinery  used  in  manufacturiD^  not  manu- 
facturing eatabljshment  within  insurance,  forfeiture  clause;  Caraher  v.  Royal  Ins. 
Co.  63  Hun,  03,  17  X  V.  Supp.  H5»,  holding  "occupancy"  of  church  by  purchaser, 
question  of  fact  wliere  services  discontinued,  but  resumable;  lluber  v.  Manches- 
ter F.  AsBur.  Co.  02  H.in,  230,  3d  N.  Y.  Supp.  873,  holding,  under  policy  covering 
house  and  contents,  insurance  on  personalty  lapsed  when  house  unoccupied,  there- 
by working  forfeiture  of  "entire  policy;"  Liinburg  v.  (;«rnian  F.  In«.  Co.  90  Iowa, 
712.  23  L.  R.  A.  100.  footnote,  p.  Oft,  48  Am.  St.  Rep.  46S,  57  N.  W.  026,  holding 
lliat  Htorage  use  does  not  constitute  occupancy  within  insurance  policy  on  store 
and  factory  building;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Kidd,  5  C.  C.  A.  90.  14  U.  S. 
App.  201,  55  Fed.  230,  holding  that  where  insurance  is  "as  per  form  attached," 
which  covers  special  risks  to  which  many  conditions  in  policy  do  not  attach,  in- 
consistent terms  in  body  of  policy  are  superseded. 

Cited  in  footnotes  to  Louck  v.  Orient  Ins.  Co.  33  L.  R.  A.  712,  which  holds 
policy  on  idle  distillerj'  not  void  because  not  in  operation;  Stone  v.  Howard  Ins. 
Co.  11  L.  R.  A.  771,  which  holds  custom  to  cease  operations  in  shoe  factory  in 
dull  Reason  does  not  render  nugatory  provision  avoiding  policy  if  operations 
cease;  Henderson  Trust  Co.  v.  Stuart,  48  L.  R.  A.  49,  which  holds  executor  liable 
for  losa  of  insurance  from  failure  to  apply  for  extension  of  vacancy  permit; 
Moody  v.  .Amazon  Ins.  Co.  26  L.  R.  A.  313,  which  holds  nonoccupancy,  wittiout 
increase  of  risk  or  fraud,  insufficient  to  avoid  policy ;  Hampton  v.  Hartford  F. 
Ins.  Co.  52  L.  R.  A.  344,  which  holdB  ehureb  in  which  seniees  held,  and  with 
windows  boarded  up,  not  unoccupied  at  matter  of  law;  Home  Ins.  Co.  v.  Hancock, 
52  L.  R.  A.  ii65,  which  holds  house  not  vacant  because  custodian  has  access  to 
only  one  room;  German  Ins.  Co.  v.  Russell,  58  L.  B.  A.  234,  which  holds  policy 
absolutely    forfeited   by    premises    allowed    to    remain    vacant   time   specified    in 

Cited  in  note   ID  L.  R.  A.  82)   as  condition  against  vacancy  and  nonoccupan^ 

Distinguished  in  Couch  v.  Farmers'  F.  Ins,  tki.  64  App,  Div,  370.  72  N.  Y. 
Supp.  !)5.  holding  po!icy  upon  house  and  contents,  void  if  vacant  or  unoccupied 
for  ten  days,  void  where  house  not  entered  for  live  months. 
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Approved  in  Currico  v.  West  Virginia  C.  4  P.  R.  Co.  35  W.  Va.  394,  14  S.  E. 

BxclnmloB  of  evidence. 

Approval  in  Carripo  v.  West  Virginia  C.  t  P.  R.  Co.  35  W.  Va.  304,  14  S.  E. 
12,  holding  evidence  cannot  be  excluded  as  inBufflwent  to  sustain  issue  after  mov- 
ant's evidence  introduced;  Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va.  611,  37  S.  E, 
6S3,  boldin);  that  case  should  not  be  withdrawn  from  jury  on  defendant's  motion, 
where  verdict  for  plaintifT  would  have  to  be  set  aside. 

Approved  in  Hungennan  v.  Wheeling,  4(1  W.  Va.  768,  34  S.  E,  778,  holding  city 
not  liable  for  absence  of  embankment  rail,  where  prudent  driver  may  make 
proper  effort  to  regain  control  of  frightened  horse. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  318,  which  holds 
excexslve  speed,  not  proximate  cause  of  death  of  boy  attempting  to  catch  on 
train;  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  3)19,  which  holds  placing  on 
platform  heavy  doors,  blown  on  track  by  severe  gale,  not  proximate  cause  of  de- 
railment of  engine;  Chicago,  Rt.  P.  M.  &  0.  R.  Co.  v.  Elliott,  20  L.  R.  A.  .582,  us 
to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  to  caboose ; 
Schumaker  v.  .St.  Paul  &  D.  R.  Co.  12  L.  R.  A.  25T,  which  holds  master's  neglect 
to  furnish  transportation  proximate  cause  of  injury  in  walking  to  And  shelter; 
McClain  v.  Garden  Grove,  12  L.  R.  A.  483,  which  holds  narrowness  of  bridge  and 
iusufflcieuey  of  railings  not  proximate  cause  of  injury  from  horse  falling  from 
disease  or  choking;  Gibne,v  v.  State,  10  L.  R.  A.  36.^,  which  holds  unsafe  bridge 
cause  of  drowning  father,  tr;-ing  to  save  child  falling  into  water  through  defect; 
Wood  V.  Pennsylvania  R.  Co.  35  L.  R.  A.  109,  which  holds  failure  to  give  warning 
approach  of  train  not  proximate  cause  of  injury  to  one  struck  by  body  of  other 
person  hit  by  train;  Kieffer  v.  Hummelstown,  IT  L.  R.  A.  217,  which  holds  bor- 
ough not  liable  for  injury  to  one  thrown  on  stone  pile  on  roadside  by  fall  of 
horse,  due  to  struggles  of  other  horse  frightened  by  shooting;  Herr  v.  Lebanon, 
16  L.  R.  A.  108,  which  holds  want  of  barrier  not  proximate  cause  of  omnibus  go- 
ing over  wall  while  horse  attempting  to  ri^e;  Vallo  v.  United  States  Exp.  Co.  14 
L.  R.  A.  743,  which  holds  throwing  trunk  from  delivery  wagon  in  highway  proxi- 
mat«  cause  of  traveler  falling  over  another  trunk ;  Southwestern  Teleg.  &  Teleph. 
Co.  T.  Robinson,  16  L.  R.  A.  545,  which  holds  telephone  company  liable  for  injury 
by  electricity  generated  by  thunder  storm  in  low  hanging  telephone  wire;  South- 
em  R.  Co.  V.  Webb,  50  L.  R,  A.  109,  which  holds  negligent  jolting  of  train,  hurl- 
ing passenger  through  door  on  track,  insenitibte,  cause  of  death  by  train  of  other 
company;  McKpona  v.  Baessler,  17  L.  R.  A.  310  which  holds  original  fire  cause 
of  destruction  of  property  by  back  (ire;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Penin- 
sular Land,  Transp.  6.  Mfg.  Co.  17  L.  R.  A.  3S,  which  holds  6re  escaping  from  lo- 
comotive proximate  cau^e  of  loss  of  buildings  set  on  fire  by  other  buildings  first 
set  on  fire;  Mueller  v.  Milwaukee  Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sud- 
den stopping  of  street  c-ir  in  front  of  funeral  procession  cause  of  injury  to  first 
carriage  by  pole  of  second ;  Daniels  v.  New  York,  N.  H.  &  H.  R.  Co.  82  L.  R.  A. 
761,  holding  person  whose  negligence  caused  injury  not  liable  for  suicide  of  per- 
son  thereby  rendered  insane. 

Cited  in  note's  (7  L.  R.  A.  8431  as  to  party  placed  in  dilemma  by  another's 
fault;  112  L.  R.  A.  282)  on  concurrent  or  co-operating  causes  of  injury;  (12  L. 
R.  A.  2831  on  causiil  connection  broken  bv  intervening  agency;   (13  L.  R.  A.  I03> 


as  to  respfiiisibility  for  pnixiniatp  or  dirpcl  iHinspqiipnws  of  hp;;! ijr^nw ;  113  1..  IL 
A.  733)  as  to  prn\iNiatf  unci  remote  cause  ul  damiisje. 

UiHtinKuiHheU  in  Kolirbou(rh  v.  County  Court,  39  \V.  Va.  473,  4-1  Am.  St.  Rep 
925.  20  S.  E.  5(1.),  holdinK  oouiity  liable  for  absence  of  guard  rail  from  briilKe  iip- 
pnlHCh,  wherp  horse  was  frijiliteneil  and  accident  occurred  siuiultaneously. 
Aetlon  for  ilvnth  or  Injn-ry. 

Cited  in  note  ( 12  L.  R.  A.  :iW)  on  RL-tion  for  danuiges  for  penional  injurieit  or 
dpiitli. 

■.  .MKSDENIIALI-,  43  Slinii.  Hf..  Ill  Am.  St.  Rep.  219,  44 

StaFc   onnerBlitii   of    n-atem   nnd    IbikI    onder    Ulmr. 

Approved  in  Kami  invest.  Co.  v.  Carpenter.  H  Wyo.  l;t9,  .-iO  I..  R.  A.  7.>7,  87 
Am.  St.  Rep.  !!18.  Ill  I'ac.  25H,  holding  that  slate  Dunership  of  navigable  waters 
is  for  benelit  of  public. 

Cited  in  Willow  Kiver  Club  v.  Wiide.  100  Wis.  115,  42  L.  R.  A.  329.  70  X.  W. 
273  (concurring;  opinion)  to  point  that  ntate  may  part  with  it»  title  to  bed  of 
naviftalde  waters  ^1  fii>*  as  public  interest  is  not  interfered  with. 

Cited  in  footnotes  to  St.  Louis,  1.  M.  t  S.  R.  Co.  v.  Ramsey,  8  L.  R.  A.  5.50, 
vliicli  holds  title  to  land  under  navipible  river  in  state;  St.  Paul  v.  Cliicago,  M. 
&  !4t,  P.  K.  Co.  ;i4  L.  R.  A.  1K4,  which  denies  power  of  legislature  to  give  anj 
part  of  levee  ait  iierinaneiit  site  for  fieiglit  warehouse. 

Cited  in  note  1 12  I..  R.  A.  077 )  on  title  to  sol!  under  navigable  watent. 
Rlparliin   onnrr'a  plarhl  anltardlDate  la   Intpremn  of   iiBlillr. 

Approved  in  Mills  v,  Cnitc'd  States.  It  I..  R.  A.  «71t.  40  Fed.  743,  holding  rifflit 
of  riparian  owner  in  .tidal  lands  sutiordinate  to  interestu  of  navigation;  Sa^  v. 
N'ew  York,  l.)4  X.  Y.  78,  38  L.  R.  A.  013.  footnote,  p.  60B.  fll  Am.  St.  Rep.  592,  47 
N.  E.  1090,  hoUlinjf  city  may  impiove  tidal  water  front  for  benefit  of  navigation 
without  interference  from  ripaitan  owner. 

Cited  in  footnutes  to  Allen  v.  Allen,  30  I,.  R.  A.  497,  which  holds  public  riifht 
of  fishery  paramount  to  riparian  right  to  cut  grass  or  sedge;  Slingerland  v. 
International  Contracting  Co.  SO  L.  R.  A.  404.  which  holds  riparian  owner  haa 
no  right  of  action  for  interference  by  government,  in  improving  navigation,  with 
ri^lit  to  flsh  in  and  take  ice  from  the  water;  Farist  Steel  Co.  v.  Bridgeport,  13  L. 
R.  .\.  590,  which  requires  compensiition  to  riparian  owner  on  appiopriation  of 
land  by  city  in  establishing  harbor  lines. 

Cited  in  not«  (12  L.  R.  A.  0,30)  on  e.vtent  of  right  and  title  of  littoral  proprie- 

HeclBlnitiiK  auliBirrKed  land. 

Cited  in  fjill«>rt  v.  KIdridge.  47  Minn.  213,  13  L.  R.  A.  413,  footnote,  p.  411,  49 
N.  W.  070.  Iioldiiig  right  to  reclaim  submerged  land  does  not  atbicli  to  land  which 
becomes  a  shore  line  by  encioaehnient  of  the  water. 
BIlihiB  at  rlparlBn  awnem  brlow  hlsh-wBter  mark, 

(ited  in  footnotes  to  McBurney  v.  Young.  20  L.  R.  A.  530,  which  defines  low- 
water  mark  as  ordinary  low-water  mark;  Webb  v.  Deniopolis.  21  L.  R.  A.  02, 
which  holds  riparian  owner's  title  extends  to  low-water  mark  on  navigable  river: 
Carr  v.  Carpenter.  S'A  L.  R.  A,  333,  which  sustains  upland  owner's  right  to  take 
seaweed  stranded  on  beach. 
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Cited  in  iiotps  (16  L.  R.  A.  3r.4)  nn  iiwncrsliip  ol         i 
<12  L.  R.  A.  1(17)   on  riBht  of  riimriun  ownprs  to 
(4S  L.  P.  A.  240)  on  tilli-  to  innil  l»-t»-.'en  high  nn 
'Eatabllahmcnt  of  dmrk  and  harbar  lliiH. 

Cited  in  not&t  (12  L.  R.  A.  GSn]  un  estulilixlinK 
{ U  L.  P.  A.  40B)  on  effect  of  estntilishiiiK  dock  lini 
RiKht    to    hnlld    whapv«.h 

Cited  in  footnotmi  to  Prior  v.  Swart/,   13  Tj.  R,         I 
right  to  build  wharves  not  destroyed  by  de^i^atii       i 
Lewis  V.  Portland,  22  L.  R.  A.  7.t«,  which  iipliolds  n 
■wharves. 

Cited  in  note  (40  L.  R.  A.  047)  on  right  to  erect  i 
Srparatloii  and   transfer  of  riparian   rlichts. 

Approved  in  Hanford  v.  St.  Paul  &.  D.  R.  Co.  43  1 
N.  \T.  1144;  Gilbert  v.  Eldridge.  47  Minn.  214,  13         I 
BradAhaw  v.  Duluth  Imperial   Mills  Co.  52  Minn.  ' 
riparian  ri);ht  to  reclaim  aiibmerged  land   may  be        i 
transferred. 

Cited  in  note  (40  L.  R.  A.  304)  on  separation  of  r 

Cited  in  Turner  v.  Mobile,  13S  Ala.  I2B,  33  So.  13 
occupant  of  wharf  will  not  lie  enjoined  where  he  ha 
Able  at  law. 

8  L.  R.  A.  05,  MURRAY  v.  MURRAY,  90  Ky.  1,  13  £     I 
Tranafem   ta   fnad   of  wife. 

Cited  in  Amega^rd  r.  Arnegaard,  7  N.  D.  403,  41 
holding  secret  transfer  by  father  to  child  by  formei 
stead  cut  off,  fraudulent  and  void  as  to  prospective  b    ; 
112  Kj.  766,  66  8.  W.  745,  holding  widow  entitled  to    I 
liiiMlmnd  to  Bon  for  purpose  of  defeating  her  riglit. 

Cited  in  footnotes  to  Walker  v.  Walker,  27  L.  R.  , 
lent,   transfer  of  corporate  stock  to  defeat   wile's  di   . 
6mith,  34  L.  R.  A.  49,  which  holds  delivery  by  hus    i 
deed  of  all  realty,  made  years  before,  fraudulent  oa  1 
L.  R.  A.  858,  which  holdn  second  wife's  right  to  dower   ; 
antenuptial  conveyance  to  sons  by  former  marriage. 

Cited  in  note  (8  L.  R.  A.  814)  on  relief  in  equity  ' 
liusband  or  wife. 

S  L.  R.  A.  97.  Smi.TZ  v.  WALL,  134  Pa.  262,  19  Am 
■Jabllltr  of  lankf-mem. 

Cited  in  Turner  v.  Stafford.  0  Pa.  Super.  Ct.  88.  43  . 
keepers'  common-lau-  liability  as  insurer  not  changed  i 
keeping  of  vatuabli'  pro[>erty  by  landlords. 

Cited  in  footnotes  to  Fay  v.  Pacific  Improv.  Co.  16  L 
(iilnecpssnry  to  deposit   with   innkeeper  jewelry  worn 
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Maxwell  House  Co.  04  L.  R.  A.  471,  which  holds  watch  within  statnt*  relieving 
hotel  keeper  from  liability  for  jewels  not  deposited  in  safe. 

Cited  in  note  {12  L.  B.  A.  382)   on  reflponnihillty  of  innkeeper  aa  bailee. 

H  L.  B.  A.  102.  (!<).'*«  V.  KBOMAN,  S9  Ky.  31H,  12  S.  W.  387. 
PreitBiBptloB  ot  ailallrTODii  llvlnit. 

Cit*^  in  footnote  tn  Cci.x  v.  Statf.  41  L.  R.  A.  7<]0,  which  holds  bif^moii<(  eo- 
habitntion  continues  no  lon^  nit  partieit  live  tof^ther  ontensiblj  as  husband  and 
wife. 

Cited  in  note  (11  L.  K.  A.  Ttll)   an  to  abandonment  of  marrin;^  oblifinitioiis. 
Pr«*iini|»(toii  ot  IPKllluBcr. 

Cited  in  footnote  to  fie  PickenR.  25  Ia  B.  A.  477.  which  holds  presumption  of 
lefcitimaci/  very  dtronj;  after  lapite  of  ninety  years  from  birth. 

Cited  in  notes  {10  I..  R.  A.  662)  on  the  preHumption  of  legitimacy  ot  child 
born  in  wedlock;  (IS  L.  R.  A.  377)  antenuptial  pregnancy  or  inchastity  bb  » 
ground  of  divorce  or  annulment  of  marriage. 

Limited  in  Sergent  v.  Korth  Cumberland  Mfg.  Co.  112  Ky.  S»2,  66  S.  W.  1036, 
holding  person  asserting  iltegitlmac}'  must  show  husband  could  not  possibly  have 
been  father  of  child. 
RiKtal    of    dower. 

Cited  in  footnotes  to  Land  v.  Shipp,  50  L.  R.  A.  .'itiO,  which  holds  wife's  right 
of  dower  not  affected  by  release  made  directly  to  husband  in  deed  of  separation; 
Price  V.  Price,  12  L.  R.  A.  350,  which  holds  wile  not  entitled  to  dower  on  annul- 
ment  of  marriage  because  husband  had  former  wife  living. 

8  L.  R.  A.  100,  TERRITORY  ex  rel.  KKLLY  v.  STEWART,  1  Wash.  08.  23  Pat 


Approved  in  Pullman  v.  Hungate,  8  Wash,  520,  36  Pac.  4S3;  SUte  ex  rel. 
Traders'  Nat.  Bank  v.  Winter,  15  Wash.  408,  40  Pac  644;  Ballard  v.  West  Cowt 
Improv.  Co.  15  Waah.  574,  46  Pac.  1056;  State  ej>  rel.  tiemen  v.  Ballard,  IS 
Wash.  419,  47  Pac.  970;  Lewis  County  v.  Gordon,  20  Wash.  S8,  S4  Pac.  779,— 
holding  incorporation  act  of  1H8S  unconstitutional;  State  er  r«I.  Cole  v.  New 
Whatcom.  3  Wash.  II,  27  Pac.  1021;  Denver  v.  Kpokane  Falls,  7  Wash.  230,  34 
I'ac,  027;  Ferguson  v.  Snohomish,  8  Wash.  669,  24  L.  R.  A.  707,  30  Pac.  070, 
—  bohiing  attempted  incorporation  under  act  of  1888  void;  Abemetby  v.  Medical 
Lake,  B  Wash.  1 12.  37  Pac,  306,  holding  contra<^ta  for  street  improvements  by 
town  illegally  incorporated  under  void  act  made  binding  on  it  by  act  for  its  rein- 
corporation and  declaring  legal  all  eontraet»  maile  under  the  void  law. 

DeleKadOD  of  IcKlsladve  powpr. 

Approved  in  Re  North  Milwaukee,  03  Wis.  024,  33  L.  R.  A.  041,  footnoU,  p. 
038.  07  N.  W.  1033.  holding  statute  giving  court  power  to  enlarge  or  diminish 
boundaries  of  municipalities  unconstitutional  delegation  of  legislative  power. 

Disapproved  in  Young  v.  Salt  Lake  City,  24  Itah.  333,  67  Pac.  10611,  statute 
authc filing  court,  on  petition,  to  disconnect  land  bordering  on  city,  not  a  delega' 
tjo"!  of  legislative  power. 


8  L.  R.  A.  no,  BAKBER  ASPHALT  PAVING  CO.  ■ 

St.  Rep.  530,  13  S.  W.  98. 
V>ll4ltr  of  ordln  ■■■«». 

Approvwi  in  Aurora  Water  Co.  v.  Aurora,  120  H. 
provision  for  three  readings  before  final  passage  (i 
not  read  three  tjinc^;  V'erdin  v.  St.  Louis,  131  Mo 
paving  ordinance  not  invalid  because  of  material  bj 
ing  invalidity  extendn  merely  to  method  of  letting. 
MpBlclpKl    coBiniclB    for    patented    or   monopol 

Approved  in  folate  ei  rei.  Dawes  v.  Shawnee  Coun 
holding  patents  upon  proposed  bridge  do  not  neeessa 
in  bidding:  Rhodes  v.  Public  Works,  10  Colo.  App.  1 
petitive  bids  not  to  be  e.icUided  because  material  H[ 
monopolized. 

Cited  in  Field  v.  Barber  Asphalt  Paving  Co.  104  ' 
Sup.  Ct.  Rep.  7S',  liolding  ordinance  specifying  Trin 
an  interference  with  interstate  commerce;  Sboenlier): 
fl9  S.  \V.  945,  raising,  without  deciding,  power  of  i 
patented  or  monopolized  material  where  public  lettin 
Verdin  v.  St.  Louis,  131  Mo.  100,  33  S.  W.  480.  hoi. 
for  purchaBe  of  monopolized  pavement. 

Cited  in  note  (18  L.  R.  A.  4QI  as  to  municipal  co 
which  embody  patented  invention. 

Distinguished  in  State  rr  rel.  Irondale  Chert  Pai 
Orleans,  48  La.  Ann.  a^O.  I!)  So.  G90,  holding  council 
contract  for  paving  with  material  selected  by  propert 


8  L.  R.  A.  112,  TOWXSHEND  v.  GRAY.  02  Vt.  373,  1 
Recnlstlon  of  practice  ot  ^edletne. 

Approved  in  State  t  re/.  Burrouffhs  v,  Webster,  l.'ii 
60  N.  E.  750,  sustaining  requirement  that  HcenEsed  n    ■ 
new  license  under  later  act. 


8  L.  R.  A.  113.  LAWI,ER  v.  MURPHY.  .58  Conn.  294,  I  : 

lilabllttr    of    IncAntoratoFa    for    corporate    debts. 

Cited  in  Weeliselberg  v.  Flour  City  Xat.  Banlc,  20  I. 

24  U.  S.  App.  308.  04  Fed.  1)4,  holding  signers  of  arti< 

waa  not  perfected  liable  for  debts  of  concern  until  rt  | 

laeMentB   neeenwrr   to   cBrrrlUK  oat   contract- 
Cited  in  Godkin  v.  Monaban,  27  C,  C.  A.  41.i,  53  U. 

holding  banking  of  logs,  being  necessary  to  the  complet  i 

a  terra  in  contract  for  delivery. 

ConatractloB  of  trrlttea  Iniilrniuenti. 

Cited  in  New  Bliii-  Springs  Mill.  Co.  v.  De  Witt,  05  Ki 

ing  whatever  may  be  fairly  implied  from  indorsement 

therein. 
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BMi«at   o«  Ft  t  ■(•!», 

Cited  in  /ootnotc  to  'I'lmi-npii  v.  Iowa  Mut.  Ben.  Ansa.  37  L.  B.  A.  587,  which 
E^iistains  provision  in  bmefit  cprtifintte  for  specified  amount  tliut  payment  of  ftiU 
as-eKiimert  on  meniberi"  nliail  be  payment  in  full. 

Cited  in  notes  (U  L.  R.  A.  18!))  on  forfeiture  of  benefit  certificate  for  nonpay- 
ment of  asiiesHnient ;  (13  I..  B.  A,  U2i))  on  binding  effect  of  judiciary  deeisions. 
on  nmtuol  benefit  naHociHtinns ;  1 12  L.  R.  A.  210)  on  ili:*tinaion  iietwcen  braefib 
tertiticate  and  life  inHinanee  |>oliey. 

8  L.  R.  A.  i20,  BKXKDIC-r  v.  CHASK,  58  Conn.  Iflfl.  20  Atl.  448. 

8  L.  R.  A.  123,  ALLOWAY  v.  NASHVILLE.  88  Tenn.  r>10,  13  S.  W.  123. 
Dauhttft^es   In    rondemnntltiB    proeepdlnKii. 

Cited  in  San  Diego  I^nd  &  Town  Co.  v.  Neale,  83  Cat.  56,  11  L.  R.  A.  607,  25- 
Pac.  977,  and  .Spring  Valley  Waterworks  v.  Drinkhouse,  Si  Cal.  539,  28  Pac.  681, 
liolding  evidence  of  value  of  land  for  renervoir  purpose)'  admissible  in  condemna- 
tion proceedinf»;  Re  Gltroy,  85  Hun,  427.  32  N.  Y.  Supp.  891,  holding  availability 
of  property  for  use  in  connection  with  city's  water  supply  element  of  market, 
value;  Seattle  «  M.  H,  Co.  v.  Roeder,  30  Wash.  205,  94  Am.  St.  Rep.  864,  70  Pac 
498,  holding;  value  of  land  ee  stone  quarry,  but  not  possitiie  profits,  may  be  con- 
sidered on  condemnation:  Allison  v.  Cocke.  112  Ky.  228,  65  S.  W.  342,  holdinfr 
evidence  of  existence  of  ununual  <lemand  for  suburban  property  at  time  of  breach 
of  land  contract  admissible  on  question  of  value;  Re  Brookfield,  78  App.  Div. 
5211,  81  X.  Y.  I^upp.  10  (dissenting  opinion),  majority  holding  value  as  reservoir 
cannot  be  considered  in  determining  value  of  bed  of  pond. 

Cited  in  footnotes  to  Phitadelphja  Ball  Club  v.  Philadelphia,  40  L.  R.  A.  724,^ 
which  requires  damages  from  taking  of  property  in  eminent  doiniiin  to  be  esti- 
mated as  of  the  time  when  injury  was  done,  without  considering  future  profits  of 
business  or  subsequent  change  of  ci rcum stances :  Martin  v.  Tyler,  25  L.  R.  A.  838, 
which  holds  order  on  drainage  fimd  not  siiOicient  payment  for  land  taken  for  pub- 
Cited  in  notes  (13  L.  R.  A.  431)  on  compensation  for  taking  by  eminent  do- 
main; (58  L.  R.  A.  255)  on  measure  of  damages  for  taking  by  eminent  domain  ia 
acijUiring  water  supply;  (11  L.  R.  A.  004)  on  mitrket  price  us  element  of  damages 
in  condemnation  proceedings;  (fll  I..  R.  A.  44)  on  estublishmoit  and  regulation  of 
municipal  water  supply. 
RlKht  to  opEB  a>d  clone. 

Cited  in  McBoe  v.  Bowman,  89  Tenn.  135,  14  S.  W.  481,  holding  assumption  of 
burden  of  proving  revocation  by  execution  of  Inter  will  does  not  destroy  propo- 
nent's right  to  open  and  close;  Woodward  v.  Iowa  L.  Ins.  Co.  104  Tenn,  52,  56  S, 
W.  1020,  holding  ndtnission  of  plaintiff's  prima  facie  right  by  defen<)nnt  pleading 
iivui<laiice  gives  no  right  to  open  and  close;  Seattle  &  M.  R.  Co.  v.  Murnhine.  4 
Wash,  453,  30  Pac.  720,  holding  petitioner  in  condemiiution  proceedings  lias  right 

Po^ver  of  appellitte  conrt   to  correct  JiidviD«iit* 

CiU'd  in  Nighbert  v.  Homsby,  100  Tenn.  88,  66  Am.  St.  Rep.  736.  42  S.  W,  lOflO. 
holding  supreme  court  has  power  tii  correct  judgment. 
Cited  in  notes  (47  L.  R.  A.  52}  on  increase  of  inndpt[uate  dnnutijes  by  court;  (4j 


L.  R.  A.  SS)  on  inadeijuacy  of  damages  as  f^rounil.  1 
tions  with  rrlntion  to  property. 

8  L.  R,  A.   129.  WT.XTF.  ex  rel.  ATTY.  ttKX.  v.  \ 
ACCI.  SOC.  47  Oiiio  St.  167.  24  X.  E.  3i)2. 

Citnl  in  RUte  rx  rel.  Xational  Life  Asbo.  v.  Mutt 
A,  423,  49  X.  E.  103-!.  lioldins  company  exaeting  fi; 
payable  in  advance,  at  Htat^d  periods,  not  conduete' 
faeturers'  Fire  Anno.  v.  Lynehburg  Drug  JliMs.  8  ( 
oblifcation  of  insurance  H):>«diition  ia  limited  to  n:4!«< 

AmeBBblllly  of  forelBTn   eorporatloH    to  loc«1   ] 

Approved  in  State  ea  rel.  Atty.  Cen.  v.  Fidelity  S, 
16  L.  R.  A.  612.  34  Am.  St.  Rep.  3T3,  31  X.  E.  658 
illefmlly  exercising  franchises  may  be  ousted  tberefro 
01  Xeb.  33.  87  Am.  St.  Rep.  449.'  84  X.  W.  413,  hole 
may  be  prevented  by  injunetion  or  quo  warranto  fv 
trary  to  law;  Wright  v,  I.ee,  4  8.  D,  24S,  55  X.  VV,  ! 
be  brought  to  annul  exietence  within  state  of  foreign 

Cited  in  footnote  to  Fort  v.  State,  23  L.  B.  A.  80, 
agents  to  assist  Accident  Lloyds  in  tran^'acting  bunin 

Cited  in  notes  ( 13  L.  R.  A.  5H5)  on  amenability  of 
law;     (24    L.    R.    A.    205)    on    remedy   against    for 
franchises. 
IrfiiT  ot  eontllr. 

Cited  in  note   (6  L.  R.  A.  236)   on  law  of  comity  i 

Cited  in  footnote  to  State  c*  rel.  Atty.  Gen.  v.  Fidel 
Oil,  which  re<|uires  retaliator}'  legislation  to  be  coni 
its  letter. 

Cited  in  note  (24  L.  R.  A.  306)  on  retaliatory  statu 

8  L.  R.  A.  135.  HOSES  v.  SOUTHERN  P.  R,  CO.  IB  Or 
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Cited  in  note   (11  L.  R.  A.  461)   on  duly  of  rnilroaii 
stock  on  track. 
^^Liielf  of  proper   fence* 

Approv-eil  in  Sullivan  v.  Oregon  R.  ±  Nav.  Co.  19  I 
Currie  y.  Soutborn  P.  Co.  21  Or.  572,  28  Pnc.  886,  hoi  i 
liable,  in  absence  of  negligence,  for  stock  killed  «t  plac 
fence.;  Stjite  bj  rf).  Hardy  v.  Gleason,  19  Or.  163,  23  ■ 
company  not  required  to  fence  its  depot;  Eaton  v.  M(  ' 
87o,  holding  railroad  company  not  liable  wliere  stcicl;  < 
grounds  wliieh  company  not  reqliiied  to  fence. 

Cited  in  footnotes  to  St.  Louis,  I.  ,M.  &  S.  R.  Co.  v. 
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which  holds  railroad  company  not  liable  for  injury  by  bnrbed-wire  fence  to  oolt 
frightened  from  track  by  train  whistle;  Johnson  v.  Oregon  Short  Line  R.  Co,  53 
L.  E.  A.  744.  which  holria  railroad  company  liable  for  horses  killed  on  unfenced 

Cited   in   note    (12   L.   R.   A.   181)    on  duty  of   railroad  company  to  fence  its 

Conlrlbntorr  neKllvence. 

Approve-!  in  Keeney  v,  Oregon  R.  4  Nav.  Co.  10  Or.  202,  24  Pac.  234,  holding 
ownt-r  of  stock  killed  on  railroad  traok  not  guilty  of  contributory  negligence  in 
letting  them  run  at  lorg,';  Keeney  v.  Oregon  R.  &  Saw  Co.  19  Or.  294,  24  Pac 
233,  holding  that  contriimtory  negligence  of  herder,  in  leaving  sheep  unguarded  by- 
track,  bars  recovery. 

Cited  in  H.inierlynck  v.  BaniielJ,  3Q  Or,  441,  SB  Pac.  712,  holding  one  driving 
on  bridge  at  invitnliun  of  workman,  dnd  injured  by  falling  in  aperture  wbicli 
bwiBine  uncovered,  not  chargeable  with  contributory  negligence. 

Cited  in  note  (,').'>  L.  R.  A.  458)  on  doctrine  of  last  clear  chance. 

S  L.  R.  A.  147,  CONRAD  v.  FISHKR.  37  Mo.  App.  352. 
Traniifrr  of  commerclKl  paper. 

Cited  in  VVell^  v.  Jones.  41  Mo.  .App.  II,  holding  mere  transfer  of  note  as  col- 
lateral security  for  antecedent  indebtednpss  does  not  make  transferer  holder  for 

PreaamptlOH  an  to  psMneut  ■■  conilltlan   precedeui. 

Cited  in  Burke  v.  Dunn,  117  Mich.  432.  75  N.  W.  031,  holding,  unless  otherwise 
specified,  payment  is  presumed  to  lie  condition  precedent  to  delivery  on  sale. 

Cited  in  Wind  v.  Fifth  \nt.  Bank.  3!)  Mo.  App.  87,  holding  depositor  not  .es- 
topped from  recovery  by  neiflijient  failure  to  notify  banic  of  payment  of  paper  on 
forged  indorsement,  unless  hank  is  thereby  prejudiced. 
Dpllverr  of  personal  property- 
Cited  in  kaes  v.  St.  Ij>uis  Lime  Co.  71  Mo.  App.  lOH,  holding  where  wood  was 
placed  on  defendant's  premises,  but  not  all  measured,  question  of  acceptance  was 
for  jury;  Wachtel  v.  .Kwing,  82  Mo.  App.  5B7,  holding  immediate  turning  over 
to  vendee  by  officer  in  posapssion  of  whiskey  in  bond  on  vendor's  order,  sufficient 
change  of  possession;  Citizens  Ukg.  Co.  v.  Peacock,  103  Ga.  ISO,  29  S.  E.  732, 
holding  delivery  of  warehouse  receipts  for  cotton  in  pledge,  constructive  delivery 
of  cotton  itself. 

Cited  in  footnote  to  Geilfuss  v.  Corrigan,  37  L.  R.  A.  Ifltt,  which  holds  indorse- 
ment an<i  delivery  of  storage  warrants  not  constructive  delivery  sustaining  pledge 
of  pig  iron. 
Parol  evidence  ■■  to  nrltlUK- 

Cited  in  footnote  to  Anderson  v.  Portland  Klourin^  Mills  Co.  50  L.  R.  A,  235, 
which  holds  parol  e^■idence  of  contract  under  which  grain  was  delivered  admis- 
sible though  negotiable  warehouse  receipts  were  given  therefor. 
Pledse  lo  arcnre  debt- 
Cited  in  Storts  V.  Mills.  9.1  Mo.  App.  208,  holding  attempt  to  pledge  notes  not 
iD  possession  of  pledgor  or  pleiigee,  invalid ;  Chitwood  v.  Ijinyon  Zinc  Co,  93  Mo- 
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App.  iJ30,  holding  ntltnipt  to  plwtfte  ore  witlioiit  i 

Howell  V.  Caryl.  50  Mo.  App,  449.  Iiolding  evjden 
law  or  Btatutorj-  mortjrage  iIopb  not  fhow  valid  cor         i 
Ownrr'a  r«cplpt  apaa  Koodn  Ih  lila  ona  wbitI 

Cited  in  Franklin  Nat.  Bank  v.  Wliiteliead,  149 
Am.  St.  Rpp.  302,  40  N.  E.  5B2,  nolding  tliat  one        [ 
cnnnot  Rive  a  valid  warehouse  receipt,  upon  his  g< 
secure  liis  own  debt. 
■acldPDta  of  T^udor'K  Itm. 

Cited  in  Ends  v,  Kessler,  121  Cal,  248,  53  Pac.        ■ 
passed  to  vendee  to  support  vendor's  Hen;  Vogelsai 
S.  W.   13.  holding  ncoeptance  of  notes  of  vendee  b; 
vendor's  lien. 
CMP««<ir4e4  liens  Biid  accrrt  etjattlH. 

Cited  in  Napa  Valley  Wine  Co.  v.  Rinehart,  42  M 
grantee  to  be  proteetcd  from  prior  encumbrances  mu      I 
consideration  ijefore  notice. 

Cited  in  note  (21  L.  R.  A.  4T2)   on  presumption  a      ■ 

8  L.  R.  A.  170,  MARTIN  v.  JOHNSON",  84  Ga,  481, 
OoHfllcl    or    lanra. 

Distinguifllied  in  Hager  v.  Nationfll  (ierman-Anierii     i 
K.  141,  holding  contract  bj  femt  coverl  void  at  place  i     i 
law  of  place  of  performance. 
-^^  As  lo  loans  and  nauri'. 

Cited  in  National  Mut.  BIdg.  £  L.  Asso.  v.  Braliai 
794,  31  So.  S40.  and  Shannon  v.  Georgia  State  BIdg. 
I..  R.  A.  802.  84  Am.  St.  Rep.  057,  30  So.  51,  holding    : 
through  estahlinhed  local  agents  governed  by  local  u»ui 
in  foreign  state;  BntlKli  American  .^lo^tg.  Co.  v.  Bate, 
holding  loan  by  foreign  corporation  governed  by  loca    I 
Ifjge  ('.\eculed  locally  tliongh  payable  in  foreign  state; 
L.  Asso.  104  Ga.  322,  31  S.  K.  215,  holding  loan  govr 
of  borrower,  where  note,  mortgage,  etc..  executed  the 
Loan   Asso.   v.   Burch,   124   Mich.  64,  83  Am.  St.  Rc] 
Meroney  v.  Atlanta  BIdg.  &  L.  Asso.  110  N.  C.  888,  47   : 
1)24,  holding  loan  by  foreign  corporation  through  loca 
made,  governed  by  local  law;  Bigelow  v.  Burnham,  83    . 
2S4,  49  N.  W.   104,  holding  loan  contract  presuniptiv. 
which  stipulated  interest  lawful:  Building  £  L.  Assn.  i 
^V.  GaO.  holding  loan  b.v  foreign  corporation  through  loe 
usury  law  though  payable  in  foreign  state;  Washingtor 
Asso.  v,  Stanley,  38  Or.  342.  S8  L.  R.  A.  824.  84  Am.   ■ 
holding  stipulation  in  loan  contract  for  itn  construct  i 
payable,  not  controlling  where  actually  local. 

Cited  in  footnote  to  Uugan  v.  Lewis.   12  L.  S.  A.  9i 
rate  o(  interest  of  either  state,  on  contract  between  cit 
L.   R.  A.  At:.— Vol.   II.— C. 
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Cited  in  notes  (.i5  L.  R,  A,  »34.  040}  as  to  whether  Ifx  Tti  siftr  witli  respeot  to 
interest  and   usurj'  neepfsarily  contruls  in  action  to  foreelow  mortKage  on   real 
rstate;   (U2  L.  H.  A.  113)  on  conflict  of  laws  an  to  interest  and  usury. 
Wh*l  conatltHtPH  aiiorr- 

Cited  in  Kilcrease  v.  Johnson,  85  (!a.  6U2,  11  S.  K.  870,  hoMin;;  rospn-ation  of 
*('.9  liy  payee  of  note  for  $300  usury. 

Distingni«iiie<l  in  Burns  v.  Equitable  BIdg.  t  L.  ,\<'<i.  lOH  Oa.  ISM.  :)3  S.  E.  85«, 
holding  misupplicution  by  officers  of  buildinft  aK-n'i.ition  of  pajinents  on  valid 
loan,  does  not  render  contract  usurious. 

8  L.  R.  A.  173,  TAI.LMAN  v.  METROPOLITAN  El.F.V.  R,  CO.  121  N,  Y.  llfl,  23 

S.  E.  1134. 
Time  to  (ihlcli  damaKCB  rerovpmble. 

Approved  in  Mitchell  v.  White  Plains,  SI  Hun,  1»2,  36  X.  Y.  Supp.  204.  holdinp 
that  no  action  lies  to  recover  prospective  damapes  to  real  estate;  Kenyon  v.  NVw 
York  C.  i  H.  R.  R.  Co.  29  App.  Div.  82,  51  X.  Y,  Supp.  386,  liolding  that  damnpps 
to  real  estate  cannot  be  recovered  to  date  of  entry  of  judjnnent;  Rumse}'  v.  Xpw 
York  &  K.  E.  R.  Co.  63  Hun.  206,  17  X.  Y.  Supp.  672,  holding  riparian  owner  can 
only  recover  daiuaRes  to  time  of  commencing  suit,  tor  intercepting  access;  Hollen- 
beck  V.  Marion.  116  Iowa,  80.  89  X.  W.  210,  holding  instruction  in  oction  for  pant 
ilamages  that  pollution  destro.ving  potability  of  water  constitutes  nuisance,  erro- 
neous in  absence  of  evidence  of  sueh  use. 
Heaaniv   ot   a»waamr*- 

Approved  in  Eeisert  v.  Xew  York,  174  X.  Y.  207,  66  X.  E.  731,  Reversing  Cff 
App.  Div.  310,  74  X.  Y.  Supp.  673,  holding  rental  value  measure  for  continuinjr 
injury  by  removal  of  appurtenant  waterfl;  Rosenheimer  v.  Standard  Gaslight  Co. 
.16  App.  Div.  11,  .55  X.  Y.  Supp.  102.  bolding  gas  manufacturer  liable  for  diminu- 
tion of  rental  value  of  adjoining  premises  in  owner's  occupancy;  Rumsey  v.  Xew 
York  &.  X.  E.  R.  Co.  133  X.  Y.  B4,  IS  I..  R.  A.  020,  28  Am..Kt.  Rep.  600,  .10  X.  IC. 
i;54;  same  case  on  subsequent  appeal  in  130  N.  Y.  346.  32  X.  E.  07n,  holding  dam- 
apfi  from  loss  o(  access  to  river,  to  be  diminished  rental  value  while  in  sanie  gen- 
eral condition ;  Rununel  v.  Xew  York,  L.  4  \V.  R.  Co.  .10  X.  ^ .  S.  R.  239,  !>  X.  Y. 
Supp.  104  (concurring  opinion)  to  point  that  measure  of  dnnuigea  for  authorized 
obstruction  of  street  by  railroad  cmlMinkment  is  depreciation  in  rental  value:  Riin- 
dall  V.  I'nited  States  Leather  Co.  72  App,  Div.  320,  70  X.  Y.  Supp.  82,  holdinp 
damages  from  nuisance  not  usable  value  as  including  business  pruHts. 
Blevatpd    ulrcpt    PBlIroada. 

Cited  in  American  Bank  Xofe  Co.  v.  Xew  York  Kiev.  R.  Co.  27  Jones  ^  S.  185, 
13  X.  Y'.  Supp.  Ii26,  holding  elevated  stri-et  railway,  whicli  did  not  acquire  rijtht 
in  street  liable  to  almller  for  diminished  rental  value  though  buildings  erected 
after  road  constructed;  -Mortimer  v.  Manhattan  R.  Co.  I2U  X.  Y'.  85,  29  X.  E. 
5,  and  Hine  v.  Xew  York  Elev.  R-  Co.  37  X.  Y.  S.  R.  H08.  13  N.  Y.  Supp. 
alO,  holding  abutter  entitled  to  damages  for  depreciation  in  rental  value  while 
premises  in  possession  of  tenants,  for  elevated  railroad  built  without  ncquir. 
inn  easements;  Kernoiban  v.  Xew  York  Kiev.  R.  Co.  128  X.  Y.  567.  29  X.  E, 
6,').  holding  lessor  in  lease  subseiiuent  to  construction  of  elevated  railroad  with- 
out obtaining  easement,  has  action  for  subsequent  loss  of  rents;  Martin  v.  Man- 
battan  R.  Co.  63  Hun,  351,  18  X.  Y.  Supp.  23S,  holding  rental  damages  while 
old  building  being  pulled  down  and  new  one  erected,  not  allowable  for  elevuted 


Taihvay ;  Wooltwj-  v.  N'pw  York  Kiev.  R.  Co.  134  X. 
N.  E.  8!)1,  holding;  abutter  entitlpd  to  damages  fn 
to  the  dtminUhed  rental  or  u»abl«  valu?. 

Diatin^Uhed  in  Pappenlietm  v.  MetropoUtitn  EU 
R.  A.  407.  28  Ani,  St.  Rep.  4H0,  2M  N'.  E.  ftltt,  hoi 
abiittinft  on  street  occupied  by  elevated  railroad  b 
)>arent  easeiiients  convejM  all  (trantnr'K  rij;lit«  and  n         i 
Riiclit  1o  tfAmflvei*  for  oonntrnetlob  of  ^levAt# 

Cited  in  Paret  v.  Xew  York  Kiev.  R.  Co.  411  N.  Y.         I 
bolding  alleged  loss  upon  unle  of  really,  from  elevat 
able  in  aetion  for  money  only. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  We;  i 
A-  237.  whieh  denieR  right  to  recover  for  injury  to  r|  i 
road  crossing  highway  19  feet  away;  De  Oeofroy  v.  i 
R.  Co.  il4  L.  R.  A.  9!ia.  whicb  holds  abutting  owner  I 
construction  of  elevated  railroad  in  street. 
iBlHBctloB    aKBlH't    eoDtlaiilDK    trenpawi    or   hb 

Approved  in  United  t^tates  Freehold  Ijind  A  Emig 
C.  A.  4ir,.  81  IJ.  S.  App.  13,  SB  Fed.  773,  holding  tha 
uing  trespaaa  upon  real  estate  to  the  damage  of  aw 
N.  Y.  Snpp.  054,  holding  injunction  remedy  for  inti 
pier  in  mill  race  without  owner's  consent;  Carmichne 
holding  that  equity  lian  jurisdietinn  to  restrain  conti      I 
of  stream  with  sewage;  Dimick  v.  .Shaw,  38  C.  C,  v      I 
that  equity  may  redtrain  treHpasxer  from  working  a        r 
to  belong  to  complainant;  Coombs  v.  Salt  Lake  &  Ft. 
24H,   holding  injunction  against  operation  of  railroa. 
not  lost  by  mere  silence  and  inactivity;  Galway  v.  M<     < 
N.  Y.  144,  13  L.  R.  A.  Ti)2.  28  N.  E.  471),  holding  ren 
ance  of  trespat^ses  upon  real  estate,  not  barred  and 
of  ten  years  from  original  trespass;  Bly  v.  Edison  El     1 
N.  Y.  23.  .'ift  L.  H.  A.  fiOa,  64  N.  E.  74S   ( dissenting      i 
that  renewal  of  lease  after  cn'afjon  of  nuisance  does  i 
to  abate  and  for  damages. 

8  L.  R,  A.  175,  THOMAS  v.  Ml'SICAL  Ml'T.  PROTE 

45,  24  N.  E.  24. 
AdjBdleBtlun    of   ■|»rrBlBtlve   4in«HtloBii. 

Cited  in  The  Minnehiiha.  114  Fed.  (174,  denying  right   i 
test  action  where  no  injury  sulTered. 
BqBllBble  pcllcfi   trlicB  icPBBled. 

Cited  in  Whitney  v.  Whitney,  8.1  Hun,  73,  l«  N.  Y. 
relief  when  remedy  at  law  adequatei  Wormser  v.  Brow 
524,  denying  injunction  against  construction  of  bay  i  i 
not  resulting:  Kinnan  v.  Sullivan  County  Club,  26  App 
95,  denying  injunction  restraining  assessments  on  stock 
law  tor  collection:  Thoinns  v.  Grand  View  Beach  R.  C 
Supp.  201.   denying  equitable  relief   when  ejectment  p 
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Cement  Co.  v.  Consolidated  Rosendale  Cement  Co.  178  N.  Y.  187,  7ti  «.  E.  451 
(disitenting  opinion)  majority  lioliliii^  eijuity  will  enjoin  owner  of  canal  from 
imposing  illegal  tolls;  Niagara  Falls  v.  \"e«-  York  C.  &  H.  R,  R.  Co.  1(58  X.  Y, 
617,  61  N.  E.  lSr>,  by  O'Brien.  J.,  dissenting,  who  denie.*  riglit  to  use  of  land  for 
road  bed  preventing  use  for  strept,  where  title  invclvod. 

Cit«d  in  note   (II  L.  R,  A.  (18(   on  equitable  jurisdiction  wbere  remedy  at  law 

Injnrr  «■  ementliil   to  eitnltBlile  remedr. 

Approved  in  Sullivan  v.  Venner,  45  N.  Y.  S.  R.  OSS,  IS  N.  V,  Supp.  308.  deny- 
ing injunction  when  evils  anticipated  indefinite  and  imaginary. 

Cited  in  Brown  v.  Dimne,  60  Hun,  101.  14  N.  V.  Supp.  4.^0,  denying  mandamus 
when  anticipated  wrong  not  yet  inflicted;  McWilliams  v.  Jewett,  14  Mi:ic.  4!>G. 
36  N.  Y.  Supp.  G20,  denying  injunction  against  pulilication  of  notice  for  public 
meeting  where  injury  uncertain;  McSorley  v.  Gompreclit,  30  Al)b.  X.  C.  4lfi.  21; 
N.  V.  Supp.  017,  denying  mandatory  injunction  requiring  removti!  of  wall, 
irreparable  injury  not  resulting  from  erection. 

Approved  in  Whiteside  v.  Noyac  Cottnge  Asso.  142  N.  Y.  ii80,  60  N.  Y.  S.  R, 
305,  37  N.  E.  624,  Affirming!  68  Hun,  367,  23  N.  Y.  Supp.  63,  denying  legal  inter- 
ference till  remedies  alTorded  by  association  invoked;  Johansen  v.  Bluine,  53  App. 
Div.  520,  65  X.  V.  Supp.  SST,  holding  that  courts  will  not  interfere  with  associa- 
tion until  all  remediei  provided  in  regulations  are  exhausted;  People  ex  rel. 
Wilson  V.  Medical  Society,  84  Hun,  4."j0,  32  N".  Y.  Supp.  415,  holding  member  ex- 
pelled from  county  society  should  appeal  to  stnte  society  before  resorting  to  law. 

DistinKui.ilied  in  Brown  v.  Supreme  Court.  1.  O.  F.  34  Misc.  581,  70  N.  Y.  Supp. 
307,   lioldinK   right   to    reinstatement   without   exhausting   association    remedies, 
when  question  one  of  law. 
Condoalveneaa   of   br-tavra. ' 

Cited  in  footnotes  to  American  Live  Stock  Commission  Co.  v.  Chicago  Live 
Stock  Kxchiinge,  18  L.  R.  A.  101,  which  holds  illegality  of  stock  exchange  by-laws 
not  ground  for  compelling  their  disobedience;  Northport  Wesleyan  Grove  Camp 
Mt-eting  Asso.  v.  Perkinii,  48  L.  R.  A.  272,  which  denies  right  of  camp-meeting  as- 
sociation to  impose  revenue  tax  on  persons  soliciting  orders  for  provisions,  etc., 
from  lessees;  Industrial  Trust  Co.  v.  Green,  IT  L.  R.  A.  202,  which  holds  illegal 
deposition  of  president  not  ground  for  subsequent  dissolution  of  benevolent  asso- 
ciation. 

8  L.  R.  A.  ISO,  FT.  WORTH  &  R.  tJ.  R.  CO.  v.  JENNINGS,  76  Tex.  373,  13  S.  W. 

270. 
Addlllonal  aervllude  upon  rlfchl  of  Trar. 

Approved  in  Blakely  v.  Chicago.  K.  i  N.  R.  Co.  34  Neb.  287,  51  N.  W.  767. 
holding  second  railway  additional  burden. 

Cited  in  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ.  App.  37.  66  S.  W.  324.  hold- 
ing abutter  entitled  to  compensation  for  construction  of  street  railway  for  trans' 
porting  fieight. 

Cited  in  footnotes  to  Miller  v.  Green  Bay,  W.  &  St.  P.  R.  Co.  20  L.  R.  A.  443. 
which  holds  ndditionat  burden  on  street  not  made  by  allowing  other  companies 
to  use  tracks:  Gurney  v.  Minn.Mpolis  Union  Elevator  Co.  30  I..  R.  A.  534.  which 
holds  erection  of  public  wnrehouse  on  railroad  land  not  abandonment  of  easement. 
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Distinguished  in  Etevena  v.  St.  Louts  Mercfaan' 
Mo.  219,  53  S.  \V.  10«6,  holding  eecoaA  railway  ji 
depot  purpoacB  not  additional  servitude;  Gray  v. 
Depot  Co.  13  Tei.  Civ.  App,  lOfi,  36  S.  W.  3.52,  hi 
involved  in  action  based  purely  npon  ec|uitnble  re 

H  L.  R.  A.  183.  FLAHKRTV  v.  MtiCAX,  SI  Mich. 

W.  381. 
Malice  In  ■■«  of  one's  oith  ppoticrty. 

Followed  in  Kirknood  v.  t'inegan,  9-5  ilicb.  544, 
tenanre  of  feiiee  erected  between  neighbors  on  ace 
110  Mich.  53,  B7  N.  W.  lOMO,  holding  board  fence 
out  light  and  rendering  hou^  damp  is  a  nuixance. 

Cited  in  Horan  v.  Byrnes,  72  N.  11.  07,  02  L.  R.  . 
statute  declaring  fent-e  unnecessary  exceeding  5  fe« 


Cited  in  footnote  to  Hague  v.  Wheeler,  22  L.  R. 
to  adjoining  owner  for  permitting  exeape  of  gas  fro 

Cit«d  in  notes  (40  L.  R.  A.  180)  on  liability  fo 
(62  L.  R.  A.  676,  686)  on  effect  of  bad  motii-e  to 
otherwise  not  be. 

Distinguished  in  Kuzniak  v.  Kozminnki,  107  Mii 
67  N.  W.  275,  holding  darkening  of  windows  bv  er 
ble  although  inspired  by  malicious  motive. 

8  L.  R.  A.  188,  TERRITORIAL  INSANE  ASYLUX 

22  Pac.  383. 
Wken  ■■•DdaBias  Ilea. 

Cited  in  notes  (11  L.  R.  A.  763)  on  mnndainue  to 
(68  L.  R.  A-  807)   on  original  jurisdietion  of  court 

8  L.  R.  A.  189,  WESTKRN  U.  TELKG.  CO.  v.  TAYl 
JarlBdIctlon  of  courts  at  KiMclal  ponen. 

Cited  in  Wi-stern  U.  Teleg.  Co.  v.  Bright,  90  V( 
eireuit   court   without  jiirisdiction   to  decree  on   m 
deliver  teli'arani. 
jB4KiBeiit  of  coarl  TTKhont  larlsdlolloii. 

Cited  in  Freer  v.  Davis.  r,2  \V.  Va.  12.  Bfl  L.  R.  A 
S.  E,  164,  holding  plaintiff  not  estopped  to  deny  on 
tion  of  subject- matter. 
LiBbllltr    for   nondellTFry    of    felercrsm. 

Cited  in  Conyers  v-  Postal  Teleg.  Calile  Co,  02  Ga. 
S.  E.  2-53,  holding  right  to  recover  peniilty  for  dela; 
on  statute  not  contract;  Woodbuin  v.  Western  U.  1 
ilB,  holding  penalty  for  failure  to  deliver  telcgrun 
not  dnmagte  for  breach  of  contract;   Cbapuinn  v.  ^ 
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776,  17  L.  H.  A.  4.14,  30  Am.  St.  Rep.  I»3.  1.'.  S.  K.  !)01,  holding  delay  in  sondins 
mpHaage  (jii-pa  no  action  for  mental  pain,  bi:t  for  penally;  Matlii^  v,  Weatfrn  L'. 
Telpg.  Co.  B4  (!a.  340,  47  Am.  St.  Rep.  107,  21  S.  E.  504,  holding  right  to  penalty, 
being  based  on  public  policy,  not  eonlruct.  ('oin]uin.v  cnniiot  defeat  it  by  rc^^ulii 
tions:  Western  U.  Teleg.  Cu.  v.  Nunnnlly,  80  (in.  503,  12  S.  E.  fl78,  liolding  laj>-e 
of  year  bnrs  action  for  penalty  tor  violation  of  'tatute. 

Cited  in  footnote  to  Western  U.  'leleg.  Co.  v.  Short.  0  L.  p.  A,  744,  which   holds 
company  prima  facie  liable  for  failure  to  deliver  tclepfram. 
Refandlnv  rharKe*  a«  bur  to  action   fop  prnnlty* 

Followed  in  Western  L'.  Telej;.  Co.  v.  BriRhtwell.  94  C.a.  434,  21  S.  E-  518. 
holding;  right  to  {>enalty  not  abrogated  by  compuny's  refunding  mesiui)>e  charges. 

Cited  in  Western  U.  Teleg.  Co.  -  Mohs,  ii:t  <Ja.  4117.  21  S.  E.  03,  holding  repay- 
ment of  chargi's  no  bar  to  penalty  for  failure  to  tramtmit  message. 

8  L.  R.  A.  1113,  I'lllCE  V.  CONW.W,  IS,  I'u.  340.   In  Am.  St.  Rep.  704,  19   All. 

087. 
OBce   of   iDBorBilarB. 

Cited  in  aoebeler  v.  Wilhelm.  17  Pa.  Super.  Ct.  440,  holding  court  muat  in- 
struct jury  whether  publication  it;  libelous  !>u]>posing  innueniliied  to  be  true: 
Kaiilty  V.  Bulletin  Co.  200  Pa.  134.  S.-i  Atl.  802;  Walter  v,  Krdman,  4  Pa.  Sui)er. 
Ct.  355;  Leitr.  v.  Hohman,  18  Lane.  L.  Rev.  220,  16  Pa.  Super.  Ct.  232— holding 
<!ourt  must  decide  whether  alleged  words  are  capable  of  meaning  ascribed  in  in- 
nuendo, jury  whether  it  was  truly  ascribed  to  them. 
What   poantltBlra  libel. 

Cited  in  notes   (10  L.  R.  A.  025)   on  libel  by  filing  lien;   (g  L.  a  A.  8:^31    on 
what  constitllteH  liliel  of  trade-:men  and  business  men;    (13  L.  R.  A.  08)  on  f.iir 
criticism  of  public  men  allowable. 
Special   dauBKM. 

Cit<d  in  Dun  v,  Weinlrnub,  111  Ua.  410,  50  L,  R.  A.  07.3.  38  S.  E.  808,  and  St. 
James  Military  Academy  v.  tJaiser,  I2.'>  Mo.  r)25,  28  L.  R.  A.  074.  40  Am.  St.  Rep. 
.'>02,  28  S,  W.  851,  holding  false  publication  injurious  to  one  in  his  profeKMoii, 
trade,  or  buainens  actionable  without  proof  of  special  damages;  Mclntyre  v. 
\\'einert,  103  Pa.  57,  45  Atl.  flOO,  holding  special  damage  need  not  be  averred  in 
action  for  publishing  merchant  as  delinquent  debtor;  Moore  v.  Rolin.  80  Va.  II!. 
11!  L.  R.  A.  027,  15  S.  K.  520,  liotuin);  malicious  premature  BUttK  of  mechanic'^ 
lien  actionable  if  «peci:il  ilamages  rt'suit. 

8  L.  R.  A.  1«.5,  COM.  ej  ret.  BIRT  v.  L'NIO.V  LEAfJlE,  Ki.-i  I'a.  301,  20  Ani.  St, 

Rep.  870,  IB  Atl.  1030. 
Whva    ■■nndamaii    Ilea. 

Cited  in  note  (32  L.  R.  A.  575)  on  mandamus  U>  enforce  provision  of  corporate 

Aaacnt    to   ponatltatlon   and    by lawn   of   orKanlution. 

Cited  in  Myers  v.  Fritehmnn,  0  Pa.  Sllja-r.  Ct.  .5H2.  and  Brubaker  v.  IJenlingerf 
17  Lane.  L.  Rev.  222,  holding  person  beromint!  member  oi  an  incorporated  lienc- 
flcial  association  accepts  and  is  bound  by  ita  rules;  I'pople  fx  ref.  Elwell  v.  Man- 
hattan Chess  Club,  23  Misc.  502.  .V>  N.  V.  Supp.  720,  upholding  legality  of  exiiu!- 
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8ion  of  member  by  ctub  by  Kgular  pror^ding.  Vrj 

participate;  Evans  v.  Chamber  of  Commorce,  Sft  Mi 

right  of  business  aasociation  to  expet   member  foi 

Arbitration  in  violation  of  by-laws. 
RlKlit  to  hearlMHT. 

Cited  in  Miles  v.  Stevenson,  SO  Md.  3fiC.  30  All. 

removable  except  for  causes  specified  in  statute  a 
Farmer  v.  Board  of  Trade,  78  Mo.  App.  504,  holdin( 

violate  its  own  rules  and  expel  member  without  not) 
F*oriiiillltr  of  proeeedlBKa  to  expel  member. 
Cited  in  tnited  Stales  ex  ret.  De  Yturbide  v.  M 

C   19tt.  upholding  judgment  of  expulsion  expressed 
Brandenburger  v.  Jefferson  Club  Asso.  8B  Mo.  App. 

«xpulsion  are  not  required  to  be  technically  regfulat, 
Louis  Medical  Soc.  91   Mo.  App.  83,  holding  it  suff 
compliance  with  constitution  and  by-laws,  and  notic 
nounced  with  proper  motives  and  in  good  faith. 
•OttemaeB  naAcleot   (or  es|Hilialon. 

Cited  in  Brandenburger  v.  JefTerson  Club  Asso.  88 
pulsion  of  member  of  political  club  for  publishing  ati 
its  members. 

ConclaBlTFtaeaa  of  pemilar  trial  In  oriiBBlBBtloa 
Cited  in  Brandenburger  v.  JelTeraon  Club  Asso.  88 
powerless  where  expulsion  is  re^^ular  for  offense  (o 
pellcd;  Miller  v.  Wolf,  18  Lane.  L.  Rev.  103,  holding 
her  cannot  recover  claim  after  tegular  adverse  deci? 
opportunity  of  full  hearing;  Harman  v.  Raub.  18  L 
Ct.  102,  holding  claimant  of  unincorporated  benoHt  « 
<lenied  a  hearing  in  society  may  resort  to  courts. 

Cited  in  note  <40  L.  R.  A.  359,  360,  362,  3fI8)  o 
■of  tribunals  of  associations  or  eorporatir-as. 

«  L.  R.  A.  202,  LORD  v.  MEADVILLK  WATKR  CO. 

804,  19  Atl.  1007. 
BIlcbtB  of  lower  riparian   ownem  tv  floiT   of  i 

Cited  in  Standard  Plate  Glass  (^o.  v.  Butler  Wate 
W.  N.  C.  i97.  and  Clark  v.  Pennsylvania  K.  Co.  14.' 
Am.  St.  Rep.  710,  22  Atl.  !1S9,  holding  upi>er  riparL 
for  purposes  not  relating  to  hix  land  to'  injury  o 
Sinking  Spring  Water  Co.  7  Pa.  Super.  Ct.  (17,  and  ' 
Water  Co.  8  Kulp,  314,  holding  ttiat  spring  ownei 
stream  running  tlierefroni  to  injury  of  lower  prop 
Pa.  Co,  Ct.  031,  bedding  that  no  riparian  propriett 
«f  another,  an  a  (;pni-ral  rule;  Pliilndelpbiii  &  It.  1' 
182  Pu.  4211,  38  Ati.  404.  AlBrming  18  I'a.  Co.  Ct. 
cannot  divert  and  bpH  running  waters  to  stinngers 
4,  Nbv.  Co.  v.  Scrnnton  (ins  &  WuUt  Co.  (1  I'li.  Di 
riparian  ownership  does  not  justify  upper  propria 
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riparian  land  for  coQSuinption ;  Oraig  v.  Shippen^burg,  T  Pa.  Super.  Ct  520,  hold- 
ing that  borough  cannot,  uitliout  «>iti|i«n4ntion.  divert  streani  for  tvntcr  Bupply, 
to  injury  of  lower  owners;  Filbert  v.  Dethert,  22  Pa.  Super.  Ct.  306,  holding  in- 
sane asylum  may  take  water  of  Htrenm  for  domestic  use,  to  injury  of  lower 
riparian  owner;  Salem  MHIb  Co.  v.  Lord,  42  Or.  98.  (HI  Pae.  1033,  holding  ripa- 
rian ownership  does  not  entitle  state  to  water  for  necessary  purposes  of  peniten- 
tiary, farm,  and  insane  asylum;  Staadard  Plate  G\aii  Co.  v.  Butler  Water  Co. 
.•>  Pa.  Super.  Ct.  577,  28  Pittsb.  L.  J.  X.  S.  166,  denying  right  of  water  company 
as  upper  riparian  proprietor  to  use  water  to  supply  inhabitants  of  boroujili; 
Rudolph  V.  Pennsylvania  4  S.  Valley  R.  Co.  186  Pa.  S5I,  47  L.  R.  A.  786,  42  \V. 
N.  C.  380,  40  Atl.  1083,  holding  riparian  owner  entitled  to  compensation  for  pol- 
lution of  stream  by  railroad  appropriating  right  of  way  through  land;  Com.  v. 
Yost,  197  Pa.  174,  46  Atl.  845,  holding  pollution  of  stream  in  which  riparian 
owners  alone  have  an  interest  is  a,  private  wrong;  Irving  v.  Media,  7  Del.  Co. 
Rep.  381.  10  Pn,  Super.  Ct.  145,  44  W.  X.  C.  134,  holding  riparian  proprietors- 
have  property  rialit  in  stream  whicTi  cannot  b^  appropriated  without  conipensa- 

Cited  in  note  (41  L.  R.  A.  740)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  How  of  water  in  stream. 

Extent  or  wnlercoiirsr. 

Cited  in  Lehiph  Coal  &  Nav.  Co.  v.  Pocono  Spring  Water  lee  Co.  7  Northamp- 
ton (To.  Rep.  3o8,  holding  water  begins  where  water  comes  to  surface  and  con- 
tinues to  flow  in  a  channel  to  the  sea. 

Cited  in  Irving  v.  Media,  7  Del.  Co.  Rep.  385,  10  Pa.  Super.  Ct.  148,  holding 
appropriation  of  water  without  exercise  of  right  of  eminent  domain  a  toi(:  lie 
Centre  Street,  8  Kulp,  22,  holding  involuntary  proceedings  to  take  private  prop' 
erty  for  public  use  must  strictly  conform  to  statute;  Shippensburg  Water  Case, 
21  Fa.  Co.  Ct.  89,  holding  under  ntnCiLes  liorongh  may  condemn  small  mounliiin 
stream  not  amounting  to  river  or  creek. 

Cited  in  footnote  to  Brosnan  v.  Harris.  .)4  L.  R.  A.  028,  wl 
under  statute  to  appropriate  water  of  spring;  without  natural  outlet. 


.  DK.iRBOKNi:.  K)4  V-.i.  :i;l(l.  1»  Am.  .'it.  Rep.  708, 

l>labillf>'    'or  torlft  of  aervant   or  oitenl. 

Approvwi  in  Hower  v.  Ulrich,  156  Pa.  413.  33  W,  .\'.  C.  22,  27  Atl.  37.  holding 
parent  liable  for  indi'pendent  tort  of  child  who  converted  corn  of  another,  of 
which  parent  made  use. 

Cited  in  Ahern  v.  .Melvin,  21  P;i.  Super.  Ct.  467,  holding  master  liable  for  act 
of  servant  white  dischiirginf;  duties  in  manner  contrary  to  instruct  inns. 

Cited  in  notes  (14  I..  R.  A.  737)  on  liability  of  manter  for  assault  by  servant; 
(Z:   L.  K.  .1.  1114)   on  master's  lialiilily  for  nmlieious  act  of  servant. 

Distinguished  in  Ellis  v.  Lamb.  24  Pa.  Co.  Ct.  151,  !1  Pa.  Disl.  It.  402,  31 
Pittsb.  L.  J.  N.  S.  44.  holding  landlord  not  liable  for  unuuthori/i-d  assault  utk 
tenant  by  constable  while  e\ecuting  disticss  warrant. 
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8   L.  R.  A.  207,  HASLEY  v.  WALKER,  79  Mid 
Perforinuer  ol  contract  |  c«rtiaeate  an  cond 

Approved  in  Uuthat  v.  Gow,  95  Mich.  531,  55  > 
perform&nce   and   extra  work   not   for   jury   wh^n 
bit«r;   Boots  V.  SteinberR,   100  Slich.   139,  58  S. 
trActor  cannot  recover  for  work  to  be  performed 
owDcr's  disBatisf action  not  captious;  Brown  v.  Ki 
S],   holding  evidence   admissible   in  action   on  bul 
general  iisue,  to  show  its  noncompletion ;   White  - 
06  N.  E.  1001,  holding  principal  t'lainiing  rigM  \ 
expense  must  show   architect's  certificate   nj3;r*!¥d 
Weggrer  v.  Qreenstine,  114  Mich.  315,  72  N'.  \V. 
on   building  contract   where  condition   unperfornici 
tiona  and  specifications  must  be  determined  by  arcl 
V.  Xorth  Yakima,  12  Wash,   128.  40  Pae.  700.  hok 
requisite  to   recovery   where   paj-ment   conditioned 
Schmidt,   12  Iklont   ;i2D,  30  I'ac.   280,  holding  that 
fonnance  of  extra   work   only   under  architect's   w 
extra  work  at  owner's  request;   Vanderhoof  t.  Sh 
holding  provision  for  architect's  certificate  waived  i 
owner   agreed  to  accept   building,   excepting   certai 
Warmser,  ZS  Mont.  180,  72  Fac.  42S,  holding  eompl 
chanic'B   lien   must  allege  giving  of  necessary   nrcl 
why  not  given. 

Cited  in  footnote  to  Arnold  v.  Boumique,  20  L. 
tractor  entitled  to  payment  on  delivery  of  architi 
Avjthout  presentation  to  owner. 

Cited  in  note  (0  L.  R.  A.  63)  as  to  "substantis 
contract. 

Distinguished  in  :Moran  v.  tkhmitt,  109  Midi.  28!) 
tractor  entitled  to  maintain  action  for  extras  wlier^ 
to  act;  National  Home  Bldg.  ±  L.  Asso.  v.  Dwellii 
Z38,  64  N.  W,  21,  susiaining  action  witliout  awari 
of  amount  when  appraisers  demanded,  where  no  ap| 
months  after  Sre. 

Reeovcrr  on  qnantnnt  mvralt  irhcre  crrtlflcat 
Cited  in  Eaton  v.  Gtadwell,  121  Mich.  440,  80  N, 

possession  of  building  not  conforming  to  plans  and  i 

turn  meruif. 

Distinguished  in  United  States  use  of  Croll  r.  Jn 

1049,  holdin;;  nloterial  man  may  recover  on  quanlut 

contractor's   creditors   notwithstanding  condition   ol 

provul. 

B  L.  R.  A.  211,  PHELAN  v.  BRADY,  119  N.  Y.  687, 
Pomiviiiilvn  OS  cnnMracttve  notlcr  of  title. 

Cited  in  Welsh  v.  Schoen,  50  Hun,  358,  13  N.  Y. 
of  grantee  under  unrecorded  deed  notice  of  his  ri^l 
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Chapman  v.  Ciiapnian,  HI  Va.  402,  50  Am.  St.  Rpp.  B46,  21  S.  E.  813.  and  San- 
ders V.  RiedinRpr,  30  App.  Div.  284,  51  N.  Y.  Rupp.  i)37.  holding  ocfiipition  un- 
der unrwordi-d  dppd  notici"  to  Mibspqiipnt  (r™ntep:  Titcomb  v.  Korda.  .1.  tc  C.  H. 
Co.  3S  Mine.  1132,  TS  N.  \.  Riipp.  22(1,  holding  poHW-wion  of  vpndpe  under  land 
poiitract  notici'  of  liis  rif[ht«  to  forn-losinK  niortRaKep;  Dimiois  v.  New  York.  37 
Misc.  DI8.  Tf!  N.  Y.  Siipp.  1(11.  tiolding  oppn  poHHesaion  under  unrecorded  leaiw 
notice  of  lesBor'x  riiflitB:  Ward  v.  Metropolitan  E.  Co.  l.>2  N.  Y.  43,  46  N.  K. 
31il.  Aflirming  82  Hun,  rj47.  31  N.  Y.  Supp.  .127.  holding  elevated  railroad's 
operation  of  road  notiee  to  sul)»equent  purchaser  of  abuttinfj  owner's  release  of 
eawnient.Hi  Smith  v.  Reid,  10  N.  Y.  Civ.  Proc.  Rep.  3(16,  34  X.  Y.  S.  R.  491,  U 
N.  V.  Kupp.  739.  holding  posBession  of  grantee  of  purchaser  under  execution 
notice  to  suhseiiuent  (jr*"'**  of  one  claiming  under  fraudulent  conveyance;  Hol- 
land V.  Brown,  140  X.  V.  347,  3f>  N.  E.  577,  holding  possession  of  uplands  may 
conntitute  notice  of  title  to  water  front  designated  by  visible  monuments  at  or 
near  shore;  Cornell  v.  Maltby.  lUft  N.  V.  SUO.  .1!!  N.  E.  291,  holding  mortgagei- 
relying  upon  record  title,  not  chargeable  with  notice  of  fraud  of  which  possessor 
was  then  ignorant. 

Cited  in  footnotes  to  Gray  v.  H.  M.  Loud  &  Sons  Lumber  Co.  54  L.  R.  A.  731, 
which  denies  priority  of  one  having  unrecorded  contract  for  part  of  trmi  of 
land,  aa  to  suluitHjuent  mortgage  on  entire  tract,  over  subsequent  purchasers  of 
remainder;  Rock  Island  4  P.  R.  Co.  v,  Dimick,  19  L.  R.  A.  105,  which  holds  open 
and  exclusive  possession  of  passageway  through  railroad  embankment  notice  i)f 
rights  to  purchaser  of  railroad. 

Cited  in  note  111  L.  R.  A.  lilil)  on  possession  as  nntit'e  of  title.  snFlicient  to 
put  purchaser  on  inquiry. 

Distinguished  in  Baker  v.  Thomas,  01  Hun,  22,  15  N.  Y.  Supp.  3r,9,  holding 
fencing  of  pasture  not  powesaion  constitutinK  notice  of  purchaser's  rights; 
IShneider  v.  Malil,  84  App.  Div.  5,  82  N.  Y,  Supp.  27,  holding  mortgagee  not 
ch',1  rgealile  with  knowledge  of  rights  of  equitable  mortgagee  in  possession  as  (en. 

^-^  Wk*ii  oecnpanc^  ■bared  br  otbrm. 

Cited  in  Kirhy  v.  Tallmadge,  100  U.  S.  388,  40  L.  ed,  467,  16  Sup.  Ct.  Rep. 
340,  holding  joint  occupation  by  husband  and  wife  notice  of  wife's  title  to  pur- 
chaser from  holder  of  record  title;  Marden  v.  Dortliy,  i(SO  X.  Y.  52.  46  L.  R.  .\. 
uno.  54  X.  K.  726,  Affirming  12  App.  Div.  19S,  42  X.  Y.  Supp.  827,  holding  po.-*- 
session  by  one  from  whom  record  title  has  been  obtained  by  trickery,  although 
obscured  by  grantee's  residence,  notice  to  mortgag**. 

8  L.  R.  A.  214.  MOORK  v.  FRAXCIS,  121  N.  Y.   199,   18  Am.  St.  Rep.  810,  23 

N.  E.  1127. 
I.lbel   and   slander   drilaeil. 

Cited  in  WoodrutT  v,  Woodrutr.  36  Misc.  16,  72  X.  Y.  Supp.  39.  defining  libel 
as  written  defamatory  declarations;  Spurlock  v.  Lombard  Invest.  Co.  59  Mo. 
App.  230,  defining  libel  per  se  as  malicious  publication  tending  to  injure  busi- 
ness and  blacken  reputation;  Cady  v.  Hrooklyn  Lnion  Puh.  Co.  23  Misc.  410,  51 
X.  Y.  Supp.  198;  l.e  Massena  v.  Storm.  62  App.  Div.  153,  70  X.  Y.  Supp.  SS2 : 
Green  v.  Meyer,  78  X.  Y.  S.  R.  «2.  44  X.  V.  Suj.p.  81;  dates  v.  New  York  Re- 
corder Co.  155  X.  Y,  234,  40  N.  E.  7(i9, — adopting  classification  of  slanderous 
words  actionable  per  se. 
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4tarstlaB  of  law  nnd  fact  «•  (a  llbpl  or  BlaBi 

Citod  in  St-hiJj-Irr  \:  Busbey.  6S  linn.  478.  23  : 
tion  of  libp)  une  of  )u\v  wlien  publicntion  is  adnii 
ous;  Mnttk-c  v.  Wili-ox.  71  Hun.  487.  24  X.   V.  S 
nal  Co.  26  Misp.  5m.  j>7  N.  Y.  Supp.  ftOS ;  Turton 
31&.  22  N.  Y.  Supp.  7tlS.— holding  article  capiilili- 
question  of  law;  I'rluin  v.  Hptmick.  15  Wash.  13H, 
Pub,  Co.  60  App.  Div,  539,  6!)  N.  V.  Supp.  81t.) ;  Ki 
Div.  617,  80  N.  Y.  Supp.  1030.— hold! n-i  duty  of 
words  when  artirle  unambiguous;  .lexper  v.  Prps^ 
Supp.  HI!),  holding  rpfuBal  to  eharfje  publication  li 
posHibtp.  error:  Shankit  v.  Ktumpf.  23  Mi»e.  2<I7.  HI 
tide   characteri;;ins   conduct   "utter ly   indefensible 
betous  per  ae  as  matter  of  law;  Clark  v.  Anilernon. 
Supp.   72!).   holdint;   1aii;>iuiRe   Husceptible  of  inniin 
jury;  Oallagher  v.  Bryant.  «  App.  Div.  529,  (10  N. 
flUBCeptible  of  interpretation  imputing  moral   turp. 

Cited  in  Huasey  v.  N'ew  York  Recorder  Co.  8H  I 
holding  that  complaint  states  libel;  Weston  v.  VVentc 
Supp.  3f>l,  holding  words,  not  i>lunderou)t  wlien  sj 
published:  Martin  v.  Press  Pub.  Co.  !'.t  App.  Div,  S 
ing  newspaper  article  on  poverty-stricken  condttior 
libelous  ;i(^  sr;  Cassavoy  v.  Pattison,  i)3  App,  Di 
holding  eliarge  of  dislioneaty  not  slanderous  per  se 
occupation. 
TonchlBK  TOCHtlon. 

Followed  in  Kawyer  v.  Bennett,  41!  N.  Y.  R.  R.  7  -■ 
ing  article  in  paper  stating  failure  canned  by  reel 
tionable  fter  ee. 

Cited  in  Bornmunn  v.  Star  Co.  174  X.  Y.  2111.  ■ 
characterizinf;  doctor  "brute  ip'iidiiated  to  care  for  » 
V.   Dwyer.  87   Hun.  24!l,  33  X.  Y.   Supp.  7.'i4.  hold 
turf  tends  to  injure-  pnrty   in   business;   Cady  v. 
Misc.  412.  ■''>1  X.  Y.  Supp.   11)8,  holding  publi=atio) 
libeloui  per  se;  Cbintovieh  v.  Hanchett,  88  Feit.  87) 
to  refrain  from  n!Wociatin);  and  dealing  with  mere    i 
V.  Run  Printing  i  Pub.  A««o.  71  App.  Div.  5Ua.  7(1 
li(wtion  reporting  removal  of  attorney  for  inetlicier   i 
tice;  Davey  v.   Dnvey.  22  Misc.  H70.  Uti  N.  Y.  Sup 
paper  cliaroeteriaing  one  as  unscrupulous  gnx'pr  i 
damages;  Woodruff  v.  Woodruff.  .10  Misic.  17.  7-  ? 
tending  to  injure  business  actionable  pfr  se:  Kasti 
48  X.  Y,  Supp.  I.jH.  iind  Potter  v.  New  Yorii  Kvening    i 
08,  74  X.  Y.  Supp.  317.  sustaining;  rule  holding  ^ 
in  business:   D.iity  v.  De  Young.   127   l-'ed.  4112:   1)    1 
-loumal,  M  App.  Div.  321,  88  X.   Y.  Supp.  8,  liol 
extravagant  management  of  manager  of  mining  i-i 
v.  Burger  &  H.  Brewing  Co.  37  N.  Y.  S.  R.  230.  1 
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right  to  tlamagvH  for  woriis  lipslroyiiig  biisiiirsB;  Matlicc  v.  Wileoi;,  147  X.  Y. 
632,  42  N.  E.  270,  lioldirg  publk-ation  t-linrsiiig  atturney  with  inpapncity  to  per- 
form ordinary  dutipn  litiploun  per  ge;  Ratzpl  v.  New  York  News  Pub.  Co.  35  Misc. 
489,  71  N.  Y.  Supp.  lOOU,  upliolding  right  of  recovery  without  proof  of  epeciaJ 
itiinia^  for  words  tendini;  to  injure  trade;  Morey  v.  Moriiin);  Journal  Abso.  123- 
N.  Y.  JIU,  n  I..  K.  A.  G24,  20  Am.  St.  Rep.  730,  25  N.  E.  161,  holding  publica- 
(inn  tending  to  di»graee  and  ruin  hu«inp»!t  libelous  per  ae;  Stokes  v.  I^tokes,  7ft 
Hun.  317,  2K  N.  Y.  Supp.  Itli>.  upholding  right  to  damages  for  words  tending  to 
iliniinisli  reapertHltility  and  injure  husimi'H:  l^houiase  v.  Evening  Post  Pub,  Co. 
10  App.  I>iv.  3),  41  X.  y.  Supp.  tiS8.  holding  publication  cbarging  one  with  at- 
tempt to  "■corner"'  eolton  not  ui-lionable  per  ae. 

('ile<l  in  note  (9  L.  K.  A.  0231  on  libel  and  slander  alfetting  reputation  of 
trad<'«nien  and  business  nien. 

Distinguixhetl  in  Keene  v.  Tribune  Asbo.  70  Hun,  490,  27   N.  Y.  Supp.   1045. 
denying  liability  where  publication  produces  no  injury. 
CbarslDB  naral   tarpllnde. 

Approved  in  Stafford  v.  Morning  Journal  As80.  08  Hun,  471,  22  N.  Y.  Supp. 
1008,  holding  publication  ilefninlng  reputation  libehiUK  per  ae. 

Cited  in  fharwat  v.  Vopelak,  19  Slise.  502,  44  N.  V.  Supp.  26,  holding  aUte- 
ments  that  one  failed  yet  has  money  actionable  per  ae;  Lehniann  v.  Tribune  Abso. 
37  Miac.  a09,  75  N.  Y.  Supp.  1034,  holding  article  charging  attempt  to  smuggle- 
libelous;  llutterfietd  v.  Bennett,  18  N.  Y.  Supp.  432,  holding  imputing  inchastity 
to  woman  libelous  per  ae;  Uollingsworth  v.  Spectator  Co.  49  App.  Div.  19,  03 
N.  Y.  Supp.  2,  holding  article  libelous  per  ae  charging  insurance  examiner  as 
not  properly  conimiaaloned ;  Johnson  v.  Synelt,  80  llun,  193,  35  N.  Y.  Supp. 
79,  holding  publication  of  arrest  of  minister  aa  too  much  of  family  man  libelous 
per  ae;  Hartman  v.  Morning  Journal  Abho.  48  N.  Y.  S.  R.  182,  19  N.  Y.  Supp. 
401,  holding  writings  imputing  connection  with  insurance  swindle  libelous  per 
le;  Gillan  v.  State  Journal  I'linling  Co,  90  Wis.  465,  71  N.  W.  802,  denying  that 
words  not  charging  moriil  turpitude  or  touching  voention  are  actionable  per  ie ; 
Gallup  V.  Belmont,  41  N.  Y.  S.  H.  234,  16  N.  Y.  Supp.  483,  holding  publication 
reporting  discharge  of  club  member  not  libelous. 
DelcHKp  tn  action   (or  libel  or  HlBnilFr. 

Approved   in  Schuyler  v.  Busbey,  88  Hun,  477,  23   N.  Y.  Supp.   102,  holding 

Cited  in  Cady  v.  Brooklyn  Union  Pub.  Co.  23  Misc.  410.  51  N.  Y.  Supp.  198, 
upholding  rigiit  to  damages  for  actionable  statements  made  with  good  motive. 
Dnniatfes  for  falliire  ta    rertfr  ■tnlenienlii. 

Cited  ill  footnote  to  Press  Pub.  Co.  v.  McDonald,  20  L.  R.  A.  531,  which  au- 
thorizes punitive  daniagea  for  failure  of  effort  to  verify  truth  of  libelous  des- 
patch before  .printing  in  newspaper. 

S  U  R.  A.  210,  TERRY  v.  MUNGER,  121  N.  Y.   161,   18  Am.  St.  Rep.  803,  24 

N.  E.  272. 
HlKht   lo   waive   tort. 

Cited  in  Central  Gas  &  Electric  Fixture  Co.  v.  Sheridan,  1  Misc.  387,  22  N.  Y- 
Supp.  76,  upholding  right  to  waive  conversion  c'  gas  fixturcB  and  sue  on  implied 
contract;   Anderson  v.   First  Nat.   Bank,  5  N.   D.  88,  04   N.  W,   114,  upholding 
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right  to  wniVF  converHion  of  procrcdn  from  salt-  of  notes,  and  sue  in  BeRumpsit; 
Phplpa  V.  fliureh  of  Our  Lndy  Help  of  Cliristianx.  40  C.  C.  A.  74,  09  Fed.  884, 
■upliolding  right  to  waiie  action  for  conversion  of  store  and  lue  in  assumpsit; 
BruitJiwiiito  V.  Akin.  .1  N.  1).  .tTl.  5(1  N'.  VV.  133,  holding  that  owner  of  property 
may  waive  tort  und  hup  for  tienefitH  received  l>y  wrongdoer;  Sage  v.  Sliepard  & 
M.  Lumber  Co.  4  App.  Div.  2!)',  39  X,  V.  Supp.  44S,  BUHtaining  liability  upon 
implied  contract  for  lumber  tortiously  aequireit;  Dolierty  v.  Shields.  SO  Hun, 
308,  33  X.  Y.  Siipp.  497,  holding  that  conversion  may  be  waived,  wliere  prop- 
erty IB  still  with  wroniidoer,  and  recovery  had  for  pXHls  sold  and  delivered; 
Carey  v.  Flack,  20  Misc.  296,  45  K.  Y.  Supp.  750,  upiiolding  right  to  waive  con- 
version and  sue  on  implied  assumiislt;  Moore  v.  Iticliardson,  OS  X.  J.  L.  309.  .i3 
Atl.  1032,  holding  vnliie  o(  converted  property  at  time  of  converaion,  recoverable 
in  assumpsit. 

Ka*tH  of  election   oa   title. 

(Jit«d  in  Sclioeneman  v,  Cliamlwrlin,  55  App.  Div.  358,  87  N.  Y.  Supp.  234, 
holding  title  passes  to  wron^oer  when  tort  waived  and  transaction  treated  as 
sale;  Disbrow  v.  Westchester  Hardwood  Co.  IG4  N.  Y.  424,  58  N.  E.  610,  holding 
recovery  in  assumpsit  for  timber  tortiously  cut  precludes  enjoining  removal; 
Deitz  V.  Field,  10  App.  Div.  427.  note.  41  N.  Y.  Supp.  1037,  Affirming  17  Misc. 
37,  39  N.  Y.  Supp.  25',  liolUin^  action  for  converaion  of  bonds  precludes  claim 
for  their  recovery :  Merrill  v.  American  Steel-Barge  Co,  24  C.  C.  A.  537,  40  L'.  S. 
App.  Sa,  79  Fed.  234,  liolding  action  in  assumpsit  for  value  of  stock,  election  to 
abandon  title  thereto;  Lytic  v.  Bank  of  Dothan,  121  Ala.  221,  26  So.  6,  holding 
action  for  purchase  price  of  colli>n  on  election  to  treat  transaction  as  a  sale; 
-Campbell  v.  KaufTman  Mill  Co.  42  Fla.  343,  29  So.  435,  holding  principal  taking 
judgment  against  agent  for  proceeds  of  sales  cannot  claim  uncolleetcd  accounts. 

Cited  in  footnote  to  Crompton  v.  Beach,  18  L.  B.  A.  187,  wliicii  holds  that 
-conditional  vendor's  exercise  of  option  to  enforce  payment  of  note  for  purchase 
price,  defeats  right  to  retake  property. 
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Cited  in  Sweetser  v.  Davis,  20  App.  Div.  308,  49  N.  Y.  Supp.  874,  holding  that 
<reditorB  waive  fraudulent  assignment  and  ratify  same  l>y  motion  to  remove 
aasignee,  substituting  another;  O'Bryan  Bros.  v.  Glenn  Bros.  01  Tenn.  110,  30 
Am.  St.  Rep.  882,  IT  S.  W.  1030,  holding  election  U>  repudiate  assignment  pre- 
cludes beneflts  thereunder. 

Cited  in  footnote  to  Walden  Nat.  Bank  v.  Birch,  14  L.  R.  A.  211,  which  holds 
recovery  ot  judgment  against  bank  cashier  on  note  secured  by  bank  stock  not 
bar  to  action  on  bond  for  misappropriating  stock. 

Cited  in  notes   (13  L.  R.  A.  02,  473)  on  election  of  remedy. 

Diatinguislieu  in   Wumiworth  v.  Gorsline,  30  Colo.   190,  S8  L.  R.  A.  424,  SO 
Pac.  70,1,  holding  unu< ivpted  teniter  of  property  in  replevin  no  bar  to  action  on 
indemnity  bond  of  sheriff. 
Actios    ex    dpilcto. 

Cited  in  I^ee  v.  Burnhsm,  82  Wis.  212.  52  N.  W.  ^■'i,i,  holding  that  action  on 
contract  brought  liy  ajjent  without  authority  when  discontinued  does  not  pre- 
clude repleiin;  Emerald  &.  P.  Brewing  Co.  v.  Leonard.  22  Misc.  122.  48  N.  V. 
Supp.  70B,  holding  that  action  by  bailor  for  goods  sold  and  delivered  precludes 
suit  for  conversion;  Rochester  Distilling  Co.  v.  Dcvendorf,  72  Hun,  431,  25  N.  Y. 
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Kupp.  200,  holdin);  recovery  on  contract  without  knowlpclpe  of  fraud  no  bar  to 
rrplrvin  nction  after  its  diHcovery;  Job  n»on- Brink  man  ronimiHion  Co.  v.  Mis- 
souri P.  R.  Co.  12(1  Mo.  :ir.l.  -its  L.  R.  A.  842,  footnotP.  p.  840.  47  Am.  St.  Rep. 
G75.  2S  K.  \V.  H70.  Rpverxing  52  Mt>.  App,  41li,  hot<lin|E  unit  in  attachment  nft<'r- 
wardH  diHniiHt>«>d  no  bar  to  replevin,  no  rij^btii  intervening:  A.  ('.  Nellis  Co.  v.  Nel- 
lU.  62  Hun.  ttH.  IC  N'.  Y.  Supp.  545.  holding  Hale  of  collaterals  no  ratifiration  of 
unnutborized  loan,  c^loppfnjt  suit  for  conversion;  RiicseU  v.  McCaJI,  141  N.  Y. 
44!l,  ;W  Am.  St.  Hep.  807.  ;!ll  N.  K.  4»8.  Imlding  action  BKainst  partner  for  mis- 
appriiprintion  no  bar  to  milt  a^jinst  rent  as  truntees  de  son  tort;  Weaver  v.  Law* 
yers'  Surety  Co.  36  Misc.  (137.  74  N.  Y.  Supp.  4(t2,  bolding  replevin  barred  by  as- 
si);nment  of  action  on  contract  liy  one  having  action  ex  conlraria  or  ex  delicto; 
Seeman  v.  Bandler,  2U  Mi8c.  373.  5U  N.  Y.  Supp.  210,  holding  replevin  ag.iinst 
transferee  of  fraudulent  vendee  Iwirs  action  ex  conlraclu  againiit  vendee;  Kearney 
Mill.  A  Elevator  Co.  v.  Cniun  P.  R.  Co.  07  Iowa.  724,  59  Am.  St.  Rep.  434.  6G 
N.  W.  lC.)!t.  upholding!  right  of  Htoppage  in  (ronsi/u,  buyer  obtaining  goods  by 
fraud;  National  Commercial  Bank  v.  Lackawanna  Tranep.  Co.  .19  App.  Div.  274.. 
69  N.  Y,  ^tupp.  396.  holding  one  bringing  suit  for  conversion  cannot  recover  on 
different  cause  of  artion. 

Cited  in  footnote,  to  Miller  v.  Hyde.  25  L.  R.  A.  42.  which  holds  replevin  of 
horiie  not  defeated   by   prior  attachment  suit  for  trover. 

Cited  in  notes   (58  L.  R.  A.  4.10)  on  effect  of  jud);ment  atininst  one  tort  featwr 
upon  oilier  in  proceedingu  before  entry;   (13  L.  R.  A.  92,  473)  on  election  of  rem- 
edy. 
^—  ApttoB    es    contraclB« 

Cited  in  Uroefte  v.  Ahrens  &  O.  Mf(t-  Co.  1C3  N.  Y.  470.  57  N.  E.  747.  holding 
tiling  prcxif  of  claim  with  assj^mee  allirms  sale  and  precludes  action  to  rescind. 
for  fraud;  Re  Hildebrant,  120  Fed.  90(1,  holding  vendor  of  goods  fraudulently 
purchased  cannot  file  clatm«  for  goods  sold  and  aha  for  return  of  gooiis  in  bink- 
nipt's  iHissession ;  Starr  Cash  Car  Co.  v.  Keinhart,  2  Misc.  119,  20  N.  Y.  Supp.  874. 
holding  counterclaim  for  conversion  proper  in  action  ex  conlraclu  when  tort 
waived;  Crook  v.  First  NaL  Bank.  83  Wis.  43,  35  Am.  St.  Rep.  17.  52  N".  U". 
1131.  holding  action  rx  matiaclu  ratiHes  unauthorized  payment  made  by  bank; 
Ladew  V.  Itart,  8  App.  Div.  l.';4,  40  N.  ¥.  Supp.  .)09,  sustaining  rigbt  of  action 
ex  contractu  againut  sheTJIf  for  wrongful  levy,  where  property  is  undisposed  of: 
He^H  v.  Smith.  It)  Misc.  .5.1.  37  X.  Y.  Supp.  OS-I.  holding  recmcry  rx  eontrartu 
bar  to  HUliHC(|Ueiit  action  ex  delicto:  Johnson-Brinktnan  Commission  Co.  v.  Mis. 
s.iuri  P.  R.  Co.  liili  Mo.  351.  20  I..  K.  A.  842,  footnote,  p.  H40.  47  Am.  St.  Rep. 
GT5.  29  S.  W.  870.  holding  suit  for  purchase  price  of  wheat  pi-ecludea  subsmjuent 
action  in  replevin;  llirdsell  Mfg.  Co.  v.  Oglevee.  187  111.  152.  .>8  N.  E.  231.  hold- 
ing election  to  treat  unauthorized  diKpouitinn  of  machinery  an  sale  waives  action 
for  conversion;  McXutt  v.  Hilkins.  80  Hun.  238,  29  N.  Y.  Supp.  1047,  holding 
party  unsuccessful  in  action  ex  delicto  not  precluded  from  suit  ex  contractu 
upon  same  (acts:  Crown  Cycle  t:o.  v.  Brown,  30  Or.  239.  04  Pac.  451.  holding 
that  vendor,  induc-d  to  part  with  goods  by  fraud  on  time  payment,  may  sue  in  as- 
sumpHit  at  once,  waiving  tort;  Schoeneman  v.  Chamberlin.  .13  App.  Div.  3S4,  67 
N.  Y.  Supp.  284.  holding  vendor  may  replevin  part  of  goods  from  fraudulent 
vendee's  assignee  and  waining  fraud  sue  vendee  on  contract  for  remainder; 
Grossman  v.  Universal  Rubber  Co.  127  \.  Y.  3;,  13  L.  R.  A.  04,  27  X.  E.  400, 
holding  former  unsucccK^ful  proceedings  in  rem  no  bar  to  collection  of  purchase. 
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money  notes;  Brady  v.  L'apnidy,  9  Miw.  114,  2il  N". 
rompleU'  delivery  wiiived  by  vendee  uBin^  part  of 
nondelivery  of  batanre;   Roberge  v.  Winne,   144  N.  ' 
action  conipetlinK  performance  of  i»ntrai-t  muintai 
election;    HouBton   v.   Currnn,    101    111.   App.   207,  < 
claune  in  mortgoge  by  accepting  paymentH,  while  pr 
National  Granite  Back  v.  Tynilale,  ITD  Mhhh.  3)14.  f 
tinuanre  of  suit  against  indoraer  of  void  note  no  bar 
money  loaned ;  Maders  v.  Whallon,  46  N.  V.  IS.  R.  21 
ing  tliat  judgment  cannot  be  granted   in   forerloHun 
gated;   Washburn   v.   Benedict.  46  App.   Div.  490,   B 
aSHailinB  aaMignmentB  of  mortgage  election  to  ratify 
gage;   ffe  Linforth,  87    Fed.  300,   holding  mortgage  i 
barred  by  foreclosure  in  state  court  Hubtiequently  dis 
79  Hun.  60.  29  N.  Y.  8upp.  044,  denying  that  ctnim 
ing  amount  due  for  board  is  election   to  relinquish 
gage;  Henderson  v.  Bartlett,  32  App.  Div.  440,  53  X. 
suit  againut  Arm  upon  obligation  precludes  action  an 
tion  substituted  therefor;  Cook  v.  Adams.  32  App.  l)i 
holding  right  to  foreclose  mortgage  connintent  witli   f 
to  pay  taxes;   (ienet  v.  Delaware  &   H.  Cnnal  Co.   ITQ 
dinsenting  opinion    Isame  ease  on  former  appeal  in  2l 
Supp.  377)   to  point  that  party  to  contract  waives  ri 

r<N^iving  royalties  and  bringinfj  suits  thereunder. 
Cited  in  footnote  to  IlarcUard  v.  Kohn.  2B  T...  R,  A 

iiipnt  of  chattel  mortgage  on  e.-iempt  property  not  defps 

nttempted  levy  on  exempt  property. 

Cited  in  notes  (13  L.  R.  A.  02,  473)   on  .lection'of 

Cited  in  Carroll  v.  Fethers,  102  Wis.  443.  78  M.  \V.  (i 
,x  contrartu  admissible  to  show  tort  ivaiveil;  DnviH  v. 
C.  23B.  43  S.  E.  O-'iO,  holding  defens^  to  action  to  ilisii 
insolvent  bank,  that  action  ban  been  brought  for  proct 

Distinguished  in  Mandeviile  v.  Avery.  44  N.  Y.  S. 
holding  judgment  in  replevin  estHblishint!  title  nnder 
aible  against  claim  to  surplus  money. 

S  L.  R.  A.  221,  TA1.AMO  v.  SPlTZMIl.l-KR.  120  N.  ' 

23  N.  B.  080. 
Trmtncy   from    year   to   yeari    Ilo^r   crcMtvil, 

nt.'d  in  Phelan  v.  Anderson.  1  IS  Cal.  SOfl,  .iO  Pac.  0 
nual  rent  under  void  lease  creates  prenumptton  of  y^t 
ley.  52  W.  Va.  482.  «l  I,.  R.  A.  0.5H.  footnote  p.  m7 
entering  under  void  lease,  paying  annual  rent  Jn  montl 
\-ear  to  year;  Knrle  v.  M(!ioldrick.  l.'i  Misc.  I.3«.  .3< 
tenant  occupying  premise*  for  nearly  year  under  void 
Oilloyle  v.  Cahill.  IS  Misc.  70.  41  X.  Y.  Supp.  29.  h 
and  modr  of  payment  may  determine  nature  of  tenancy 
Cohoes,  127  K.  Y.  181.  28  N.  K.  2.>.  Iii.lding  parol  let 


oogic 


no  yearly  tpiiiiiu-y  rrivilcj  onlpfs  oMupieil  no  long;  JolinRon  v.  AlbPrtson.  5i  Jlinn. 
335,  53  y.  \V.  042,  lioliiiii;;  inontlilj-  paynipnts  under  void  ]en*c  not  Blone  sufficient 
to  prove  yeiirly  tenancy;  fiellams  v.  Patton.  44  S.  C.  45!l.  22  P.  K.  808,  holding 
nets  of  tenant  under  void  leune  may  onnvert  tpnnncy  at  will  into  yearly  tenancy: 
Wilder  V.  Stiiee,  61  Uun,  2:ir>,  15  N~.  Y.  Stipp,  870,  holding  void  lease  makes  new 
continet  nece!iiii,ry  to  create  j-enrly  tenancy,  and  payment  to  "bind  bar^^in**  in- 
rfTectuat:  Mattliens  v.  Hipp,  00  S.  C.  170.  44  S.  E.  577.  holding  tenant  holding 
over  after  termination  uf  oral  lease  for  a  year  may  be  tenant  at  will  or  tenant 
from  year  to  year. 
OccBpatloD    andpr   void    leave. 

Cited  in  Lawrence  v.  Hasbrouck.  21  Misc.  40,  46  X.  Y.  Supp.  868,  boldlnj;  te-n- 
ant  under  unexecuted  leaxi'  for  tliirt^^n  months  liable  for  use  from  month  to 
month;  Itorderre  v.  Den,  100  Cat.  600.  30  Pac.  946.  holding  lease  exceeding  one 
year  executed  by  anient,  not  authorized  in  writing,  void. 

Cited  in  note  (26  L.  H,  A.  600)  on  rent  for  use  of  premises  under  invalid  lea3«. 
AKFCFiuenl    aa    (o   redaclxa;   rent. 

Cited  in  footnote  to  Goldsbrough  v.  Gable.  15  L.  R.  A.  294,  which  holds  a^pve- 
ment  to  reduce  rent  of  tenant  holding  over,  without  consideration. 

S  L.  R.  A.  224,  DWINELLE  v.  NEW  YORK  C.  £  H.  R.  R.  CO.  120  N.  Y.  117,  17 

Am.  St.  Rep.  611,  24  X.  E.  319. 
Llabllltr  or  carrier    for  act   of  otker   carrier. 

Cited  in  Murray  v.  Lehigh  Valley  B.  Co.  66  Conn.  518,  32  L,  B.  A.  539.  34  Atl. 
506.  holding  rairrier  operatinft  train  on  road  of  another  answerable  co  one  jump- 
ing to  avoid  collision  with  latt«r'a  train;  Barron  S.  S.  Co.  v.  Kane,  31  C.  C.  A. 
454.  59  U,  S.  App.  574,  88  Fed.  199,  holding  steamship  company  answerable  for 
assault  upon  passenger  by  subordinate  carrier. 
tlUFBllonB    tor  lory. 

Cited  in  McLeod  v.  Xew  York.  C.  4  St.  L.  R,  Co.  72  App.  Div.  120,  76  N.  Y. 
Supp.  347,  holding  question  for  jury  whe  the  a  arrest  and  removal  of  passenger  hy 
detective  and  conductor  violated  contract  of  carriage;  P.  Cox  Mfg.  Co.  v.  Gorsltne. 
63  App.  Div.  520,  71  N.  Y.  Supp.  019.  holding  it  for  jury  to  determine  responsi- 
bility of  master  for  remoinl  of  pliiR  from  pipe  by  laborers  repairing  sewer; 
Wright  V.  Glens  Falls,  S.  H.  &  Ft.  E.  Street  It-  Co.  24  App.  I>iv.  61B,  43  N.  Y. 
Supp.  1026;  Guinney  v.  Hand,  1.53  Pa.  410,  32  W.  N.  C.  29,  20  Atl.  20;  Tinker  v. 
New  York,  0.  4.  W.  R.  Co.  71  Hun.  433.  24  N.  Y.  Supp.  977— holding  existence  of 
relation  of  master  and  servant  question  for  jury. 

Distinguished  in  Collins  v.  Butler,  83  App.  Div.  18.  81  N.  Y.  Supp.  10T4,  hold- 
ing storekeeper  liable,  as  matter  of  Iaw,  for  clerk's  assault  on  customer, 
B«B|H>ndeBt  auperlor. 

Cited  in  notes  |21  L.  1).  A.  2!<7 )  on  liabilities  as  to  passengers  on  sleeping  cars; 
(37  I..  B.  A.  S3)  on  constructive  service  predicated  from  duties  of  railroad  com- 

—  For   eiecllnK    paimenKer, 

Cited  in  Lyons  v.  Broadway  i  S.  Ave.  R.  Co.  32  N."  Y.  S.  R.  233,  10  N.  Y.  Supp. 
237,  holding  company  answerable  for  driver  wilfully  throwing  passenger  from 
platform;   Monnier  v.  New  York  C.  4  H.  R.  R.  Co.  70  App.  Div.  408,  75  N.  Y. 
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221-22i.]  L.  K.  A.  CASES  AS  AUTHORITIES.  33 

Supp.  521,  holding  company  answerable  for  ejection  of  passenger  refusing  to  pay 
extra  for  lack  of  ticket;  Wriglit  v.  Glenii  Falls,  S.  E.  &  Ft  E.  Street  R.  Co.  24 
App.  Div.  G19,  48  X.  Y.  Supp.  1026,  sustaining  responsibility  of  carrier  for  tor- 
tious ejection  of  passenger  refusing  to  pay  higher  fare;  Hines  v.  Dry  Dock,  E.  B. 
&  B.  R.  Co.  75  App.  Div.  3D2,  T8  X.  Y.  Supp.  ITO,  holding  carrier  answerable  for 
breach  of  contract  by  refusal  of  conductor  to  accept  fare,  followed  by  ejection ; 
Miller  V.  Manhattan  R.  Co.  73  Hun,  St3,  28  N.  Y.  Supp.  162,  upholding  liability 
of  carrier  for  injuries  inflicted  by  guard  pushing  passenger  from  platform. 
For  nnlBirdil  dpteatlon. 

Followed  in  Woodhull  v.  Xew  York,  76  Hun,  396,  28  N.  Y.  Supp.  120,  holding 
carrier  responsible  for  unlawful  arrest  and  injury  of  passenger. 

Cited  in  Gillingham  v.  Ohio  River  R.  Co.  35  W.  Va.  82,  14  L.  R.  A.  800,  2»  Am. 
St.  Bep.  827,  14  S.  £.  243,  holding  carrier  liable  for  arrest  of  passenger  by  mis- 
take; Atchison,  T.  i.  S.  F.  R.  Co.  v.  Henry,  65  Kan.  723,  29  L.  H.  A.  467,  41  Pac. 
?52,  holding  carrier  answerable  for  unlawful  arrest  and  assault  upon  passenger  ty 
servants;  Palmeri  v.  Manhattan  R.  Co.  133  N.  Y.  266,  16  U  R.  A,  137,  28  Am. 
St.  Bep.  632,  30  X.  E.  1001,  Affirming  39  N.  Y.  S.  R.  23,  14  N.  Y.  Supp.  468,  up- 
holding liability  of  company  for  act  of  agent  in  detaining  passenger  regardless  of 
motive;  Mulligan  v.  Xew  York  &  R.  B.  R.  Co.  129  N.  Y.  515,  14  L.  R.  A.  797, 
26  Am.  St.  Rep.  530,  29  N.  E.  952  (dissenting  opinion),  majority  denying  liabil- 
ity of  company  for  arrest  of  passenger  by  agent  for  paasiug  counterfeit  bill. 

CiUd  in  Flinn  v.  World's  Dispensary  Medical  Abbo.  64  App.  Div.  493,  72  N.  Y. 
Supp.  243,  denying  liability  of  master  for  injury  cauaed  by  starting  printing  press 
by  one  repairing  rheostat;  Birmingham  R.  t  Klectnc  Co.  v.  Baird,  130  Ala.  343, 
54  L.  R,  A.  753,  89  Am,  St,  Rep.  43,  30  So.  436,  and  Haver  v.  Central  R.  Co.  62 
X.  J.  L.  285,  43  L.  R.  A.  85,  72  Am.  St.  Rep.  818,  41  Atl.  016,  holding  carrier 
liable  for  malicious  assault  by  employee  on  passenger;  Johnson  v.  Detroit  R.  Co, 
130  Mich.  455,  90  X.  W.  274,  holding  railroad  liable  for  assault  by  conductor  on 
passenger,  even  when  outside  of  scope  of  employment;  Willis  v.  Metropolitan 
Htreet  R.  Co.  76  App.  Div.  345,  78  X.  Y.  Supp.  478,  holding  street  car  company 
liable  for  conductor's  assault  on  one  boarding'  car  contrary  to  his  directions; 
Gillespie  v.  Brooklyn  Heiglits  R.  Co.  178  N.  Y.  358,  70  X.  E.  857,  holding  street 
railroad  liable  for  abusive  language  used  by  conductor  to  passenger;  Gabrielsoa 
V.  Waydell,  36  X.  Y.  S.  R.  675,  14  N.  Y.  Supp.  125,  holding  owners  liable  for 
assault  of  cuptain  upon  member  of  crew,  unless  unconnected  with  command; 
Wyllie  V.  Palmer.  137  X.  Y.  257,  19  L.  R.  A.  288,  33  X.  E.  381,  holding  relation 
of  master  and  servant  necessary  to  charge  master  for  tort;  Donivan  v.  Man- 
hattan R,  Co.  1  Misc.  309,  21  N.  Y.  Supp.  457,  holding  master  not  answerable  in 
punitive  damage  for  tort  of  servant  unless  authorized;  Kennedy  v.  White.  91 
App.  Div.  478,  36  N.  Y.  Supp.  852,  denying  master's  liability  for  injur}-  inflicted 
on  passerby  by  janitor  chasing  away  noisy  boys;  Cain  v.  Syracuse,  B.  &  X.  Y.  R. 
Co.  20  Misc.  461,  45  N.  Y.  Supp.  538,  denying  liability  of  master  not  selecting 
servant;  Daniel  v,  Petersburg  R.  Co.  117  N.  C.  008,  23  S.  E.  327  (concurring 
opinion),  majority  denying  liability  of  carrier  tor  violent  conduct  of  servant 
outside  line  of  duty. 

Cited  in  footnotes  to  Farber  v.  Missouri  P.  R.  Co.  20  L.  R,  A,  350,  which  holds 
driving  of  trespasser  from  freight  train  by  brakeman  not  to  be  within  scope  of 
employment;  Guille  v.  Campbell.  55  L.  R.  A.  Ill,  which  denies  master's  liability 
L.  R.  A.  Au.— Vol.  II.— 3. 
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for  iDJuT7  to  bfstaDder  by  slipping  of  book  from  servants  hand  while  pretending 
to  throw  at  boya  playing  on  cotton  bales. 

Cit«d  in  notes  (14  L.  R.  A.  740,  37  L.  R.  A.  83)  on  liability  of  master  for 
BBsauttB  by  servants. 

Distinguished  in  Jones  v.  St.  Louis  S.  W.  B.  Co.  125  Mo.  674,  26  L.  R.  A.  720, 
46  Am.  St.  Bep.  614,  28  S.  W.  883,  denying  liability  of  railroad  company  for 
injury  to  Pullman  porter  by  ncRligence  of  engineer;  New  York,  N.  H.  i  H.  R.  Co. 
V.  Baker,  50  L.  R.  A.  203,  3tP  C.  C.  A.  240,  98  Fed.  697,  denying  liftbiiity  of 
carrier  for  injury  to  passenger  by  swinging  of  derrick  controlled  by  municipal 

nirectlOD*   for   snldaaec   of   paaoenBera. 

Cited  in  Appleby  v.  St.  Paul  City  R.  Co.  54  Minn.  171,  40  Am.  St.  Rep.  308, 
55  N.  W.  1117,  holding  carrier  liable  for  failure  t«  furnish  directions  thereby- 
causing  injury  to  passenger  by  ejection;  Jackson  v.  Grand  Ave.  R.  Co.  H8  Mo. 
227,  24  S.  W.  102,  holding  duty  of  passengers  to  read  directions  adopted  by 


8  L.  R.  A.  228,  STATE  ex  rel.  WORREL  v.  PEELLE,  124  Ind.  615,  24  N.  E.  440. 

Writ  of  mandate  against  state  auditor  to  compel  payment  of  salary  altered 
to  be  due,  in  8tat«  ex  ret.  Worrell  v.  Carr,  12Q  Ind.  40,  13  L.  R.  A.  179,  28  Ata. 
St.  Rep.  163,  28  N.  E.  88. 
Bllvlbllltr  to  oMce. 

Cited  in  footnotes  to  SteusolT  v.  State,  12  L.  R.  A.  364,  which  holds  citizen  of 
state  not  eligible  to  office  in  county  of  residence  into  which  he  had  removed  so 
recently  as  not  to  be  entitled  to  vote;  State  ex  rel.  Taylor  v.  Sullivan,  U  L.  R.  A. 
272,  which  holds  alien  not  entitled  to  liold  office,  notwithstanding  declaration  of 
intention  to  become  citizen  after  election. 
Offlcen    de    f^eto. 

Cited   in  footnote  to  State  ej;  ret.  Van  Amringe  v.  Taylor,   12  L.  R,  A.  202, 
which  holds  mere  intruder  not  officer  de  facto. 

Cited  in  notes   (11  L.  R.  A.   lO.i)   on  officers  lie  facto;    (13  L.  R.  A.  178)   on 
ofTicera  de  facto  and  de  jure  distinguished;   {13  L.  R.  A.  670)  on  tenure  of  public 
office ;  incompatibility  of  offices. 
BrmovBl  from  and  Bbandonment  at  olllpe. 

Cited  in  Maddox  v.  York,  21  Tex.  Civ.  App.  625,  64  S.  W.  24,  holding  that 
sheriff   voluntarily   surrendering  office   to   appointed   successor,   abandons   office; 
Cameron  v.  Parker,  2  Okla.  342,  38  Pac.  14,  upholding  power  of  governor  to  re- 
move officer  for  cause  without  trial  in  court  of  law. 
InconstiBtebl  defeniw*. 

Cited  in  note  (48  L.  R.  A.  203)  on  right  to  plead  inconsistent  defenses. 

8  L.  R.  A.  236,  PESXYPACKER  v.  CAPITAL  INS.  CO.  SO  Iowa,  56,  20  Am.  St. 

Rep.  395,  45  N.  W.  408. 
-WliBt  tow  KOTeriiB  Insnmiiee  coat  nets. 

Cited  in  footnote  to  Union  Cent.  L.  Ins,  Co.  v.  Pollard,  36  L.  E.  A.  271,  as  to 

law  governing  effect  of  nnswers  in  application  for  policy  and  their  use  in  evidence. 

Cited  in  note  (03  L.  R.  A.  835)  on  conflict  of  laws  as  to  contracts  of  insurance. 
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ITBDt  of  ■.athorlly  to  do  boslaeaa. 

Approved  in  Vprmont  Loan  &  T,  Co,  v.  HofTmat 
05  Am.  St.  Rep.  188.  4B  Pac.  314,  holding  tha 
loaned  although  he  had  not  procured  license  preacT 
^^  ForcliTB   corporKtlona* 

Cited  in  Lumberman's  Mut.  Idb.  Co.  v.  Kansat 
AIo.  178,  50  S.  W:  281,  austaining  suit  by  forei|; 
businesB  within  state  upon  foreign  contract;  Sea 
307,  5B  N.  W.  200,  raiBiog  without  determining  ( 
unenforceable  because  of  insurer's  incapacity  to  tn 
Cited  In  notes  (8  L.  R.  A.  129)  on  foreign  in 
impoited  by  statute;  (12  L.  B.  A.  366)  on  foreigi 
<20  L.  R.  A.  406)  as  to  effect  on  insiirance  whe 
business  of  foreign  insurance  companies  has  not  I 
KTldenee  ■■  to  prfiofa  of  ItiBs. 

Approved  in  Ruthven  Bros.  v.  American  F.  Ins.  ( 
holding  proof  that  agent  mailed  notice  of  loss  ti 
bind  company. 
pmanptlOB  of  receipt  of  ibkII. 

Cited  in  Watson  v.  Richardson,  110  Iowa,  677, 
letter  handed  to  mail  agent  will  be  presumed  to  h 
DO  showing  to  contrary. 

Cited  in  footnote  to  Rosa  v.  Hawkeyc  Ins.  Co. 

notice  by  registered  letter  completed  by  due  registrs 

Diiitinguislied  in  Bostain  v.  De  Laval  Separator 

holding  time  of  reasonable  notice  runs  from  recci 

letter,  where  time  of  transit  not  shown. 


8  L.  R.  A.  243,  CURRAN  v.  BOSTON,  151  Mass. 

N.  E.  781. 
MoBllablllty  of  Mate,  mnntclpBlltr,  etc.,  for  ,i 
Cited  in  Murdodi  Parlor  Grate  Co.  v.  Com.  152 
N.  E.  854,  holding  state  not  liable  for  negligence  o 
leased  apartment. 
—  Con  Ht  lea. 

Cited  in  Hughea  v.  Monroe  County,  147  N.  Y.  58, 
Affirming  71>  Hun,  126,  2B  N.  Y.  Supp.  495,  holdinf 
insane  deriving  incidental  revenue  from  paying  pa 
in  asylum  for  negligence;  Mc.Andrews  v.  Hamilto 
S.  \V.  483,  holding  county  not  liable  for  negligence 
Taction  voluntarily  maintained,  regardless  of  incom 
—  CItlea  ana  vllInKeii. 

Cited  in  Mahoney  v.  Boston,  171  Mass.  431,  50  X 
incidental  revenue  from  subway  not  liable  to  empl 
Tapjjnrt  v.  Fall  River,   170  llnss.  327,  49  N.  E.  6: 

ilpntsi  advantajre  from  increased  value  of  farm  bi 

I'.iililc  to  injured  employee ;   McCann  v.  Waltham, 
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holding  city  incidentally  benefited  by  repair  of  street  not  liable  to  employee  for 
negligence  of  superintendent  under  independent  booxd;  Russell  v.  Tacoma,  S 
Wash.  159,  40  Am.  St.  Hep.  893,  35  Pac.  606,  holding  city  not  liable  for  n^li- 
gence  of  officers  engaged  in  improving  public  park;  Ulrich  v.  St.  Louia,  112  Mo. 
146,  34  Am.  St.  Rep.  372,  20  S.  W.  468,  holding  city  not  liable  to  prisoner  in 
workhonse  for  superintendent's  negligence!  Howard  v.  Worcester,  153  Mass. 
429,  12  L.  R,  A.  161,  25  Am,  St.  Rep.  651,  27  N.  E.  11,  holding;  city  constructing 
public  Bclioolhouse  not  liable  for  servant's  negligpnce:  Royce  v.  Salt  Lake  City. 
15  Utah,  407,  49  Pac.  2B0,  holding  city  not  liable  for  injury  to  prisoner  wrong- 
fully required  to  work  by  chief  of  police;  Doty  v.  Port  Jervis,  23  Misc.  315, 
52  N.  Y.  Supp.  57,  holding  village  not  liabte  for  death  of  one  killed  by  incom- 
petent special  policeman. 

Cited  in  notes  (44  L.  R.  A.  796,  SOO,  SOI)  on  liability  of  municipal  corporations 
for  false  imprisonment  and  unlawful  arrest. 

Distinguished  in  Coan  v.  Marlborough,  1B4  Mass.  208,  41  N.  E,  238,  and  Norton 
T.  New  Bedford,  166  Mass.  51,  43  N.  ¥..  1034,  holding  city  responsible  for  n^U- 
genco  of  servants  in  work  of  constructing  sewer. 
'Wh«n   city  aveuer   •>(   MMe. 

Cited  in  Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  613,  35  Am.  St.  Rep.  515, 
33  N.  E.  695,  liolding  city  not  agency  of  state  in  ownership  of  cemetery,  hence 
title  not  subject  to  legislative  control. 

8  L.  R.  A.  245,  MORA  LEDON  t.  HAVEMEYER.  121  N.  Y.  179,  24  N.  E.  297. 
CoMtrncllUB  of  word  "■hlpmenl." 

Approved  in  Clark  v.  Lindsay,  19  Mont.  4,  61  Am.  St  Rep.  479,  47  Pac.  102, 
holding  "shipment"  means  delivery  to  carrier  but  not  commencement  of  trans- 
portation; Browne  v.  Paterson,  165  N.  Y.  468,  59  N.  E.  296,  Reversing  36  App. 
Div.  172,  55  S.  V.  Supp.  404,  holding  words  "bought  to  be  a  March  or  April 
ehipment"  not  a  warranty  or  condition  precedent  that  shipment  was  to  be  made 
ID  those  months;  Schwann  v.  Clark,  9  Misc.  120,  29  N.  Y.  Supp.  289,  Affirming 
?  Misc.  243,  27  N.  Y.  Supp.  2i!2.  holding  delivery  of  goods  on  board  vessel  during 
month  constituted  "shipment  within  the  month." 

Snrden  of  proof- 
Approved   in   Eppens,  S.  &  W.  Co.  v.  Littlejohn,  27  App.  Dir.  25,  50  N.   Y. 
Supp.  251,  holding  that  plaintiff  must  prove  performance  of  executory  contract 

ior  sale  and  delivery  of  mercbandiec. 

«  h.  R.  A.  243,  CALHOUN  v.  DELHI  &  M.  R,  CO.  121  N.  Y.  69,  24  N.  E.  27. 
Conditional  BlKnln)!  of  pFlltlon   for  iHnnnce  of  bonds. 

Cited  in  Andes  v.  Ely.   158  U.  S.  317,  39  L.  ed.   1600,  15  Sup.  Ct.  Rep.  954, 
holding  petition  for  issuance  of  railroad  aid  bonds  by  town  not  void  because  cun- 
ditional  as  to  some  of  signers. 
Cnnr^lAtlon   of  bonds  or  alock. 

Approved  in  Cherry  Creek  v,  Becker,  123  N.  Y.  172,  25  N.  E.  369,  holding  that 
equity  will  not  cancel  town  bonds  when  not  questioned  until  after  interest  had 
beer  paid  thereon  many  years. 

Cited  in  Reno  Oil  Co.  v.  Culver,  33  Misc.  719,  68  N.  Y.  Supp.  303,  upholding 
fight  to  cancelation  of  spurious  stock  collusively  issued  but  valid  on  face. 
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Approved  in  Bclden  t,  Burfce,  147  N.  Y.  559,  - 
ac<]uioEcence  will  defeat  review  of  transactions  b 
of  which  purctianer  had   knovvled^;   Galway  v. 
N.  Y.   167,   13   L.  R.  A.   706,  28   N.  E.  470,  holo 
staucea  Mid  is  adilreijxfd  to  discretion  of  court; 
66  L.  R,  A.  664,  footnote  p.  858,  66  Pac.  552,  li< 
upon  lapse  of  liefinite  time,  but  upon  want  of  due 
Htancca;   Woodbridge  v.  Bockes,  50  App.  Div.  521 
beneficiary  approvin^r  breach  of  trust  and  deriving 
twenty- five   years   compel    truftee   to   rentore   prii 
Hockemeyer,  40  N.  Y.  S.  R.  331,   19  N.  Y.  Supp. 
not  prevent  maintenance  of  stable  contrary  to  cove 
years;   Wolf  v.  Great  Falls  Water  Power  &  Town 
116,  holding  suit  for  specific  performance  of  conti 
years;   Kennedy  v.  Montgomery  County,  08  Tenn. 
collection  of  taxes  will  not  be  enjoined  where  com) 
year  and  until  greater  part  of  tax  was  collected. 

Cited  in  Syracuse  Solar  Salt  Co.  v.  Rome,  W. 
V.  Y.  Supp.  321,  holding  laches  limited  to  equitable 
equity  court  called  on  to  sustain  legal  right;  Mercl 
W.  Va.  33,  56  Am.  St.  Rep.  828,  23  S.  E.  C81,  hoi 
paid  for  invalid  county  order  accrues  at  once  an 
order  is  due;  Kessler  Co.  v.  Ensley  Co.  123  Fed.  m 
to  set  aside  corporation's  conveyances  for  fraud,  ba 
limitntionB. 

Cited  in  noU   [10  L.  K.  A.  127)   as  to  when  doc 

Distinguished  in  Simpkins  y.  Taylor,  81  Hun,  471, 
that  obligee's  failure  to  notice  for  several  years  tha 
tion  instead  of  payment  as  agreed,  due  to  failure  t 
kind  of  guaranty,  does  not  deprive  him  of  right  to 
V.  Raymond,  40  Misc.  009,  83  N.  Y.  Supp.  15,  holdin 
transfer  procured  by  fraud,  barred  only  by  running  i 
time  of  discovery. 

Approved  in  Andes  v.  Ely,  168  U.  S.  321,  30  L.  e. 
holding  tuwu  estopped  to  deny  as  against  bona  tic 
that  necessary  steps  were  taken;  Oswego  County  f 
Div.  336,  72  N.  y.  Supp.  780,  holding  town  cannot  b 
of  void  bonds  or  estop  itself  from  questioning  their 

iBjBBCdve    relief. 

Approved  in  Hughes  v.  Bingham.  135  N.  Y.  352, 

R.  361,  32  N.  E.  78,  holding  injunctive  relief  to  re; 
of  invalid  deed  discretionary;  Hygeia  Water  Ice  Co 
140  N.  Y.  97,  35  N.  E.  417,  refusing  to  enjoin  use  i 
PDrporation  never  engaged  in  business  and  witho 
chises;  Meyere  t.  Pennsylvania  Steel  Co.  77  App. 
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Llsbllttr  of  direct  on  (of  nmanlhorlacd  aeM. 

Cited  in  Bassett  v.  Fajrcliild,  132  Cal.  853,  52  L.  R.  A.  619,  64  P»c.  1082  {dis- 
BentiDf;  opinion)  majority  holding  directors  not  liable  for  unauthorized  bona  fid« 
compensation  to  party  perfnrming  active  services  as  director  and  vice  president. 

Cited  in  notes  (9  L.  R.  A.  653)  on  liability  of  corporate  directors;  (55  L.  R.  A. 
7721  on  lisbilitj  of  directors  to  corporntioit;  ( 12  L.  R.  A.  366)  on  individuAl 
liabilitj  on  contracts  by  corporations. 
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Stoekfevldcrs'  IntcFcat  Ma  propertr- 

Cited  in  Be  Fitch,  160  N,  Y.  95,  64  N.  E.  701, ; 
ration  left  by  nonresident  djing  owt  of  state  taxal 
ty  where  corporate  pioperty  is  located. 

«  L.  R.  A.  257,  Mckenzie  v.  hakrison,  120  j 

24  N.  E.  458. 
Modllcatlon    at   frrltten   aBrccmcDt    br    part 

Cited  in  Romaine  r.  Beacon  Lithographic  Co.  13 
holding  acceptance  of  less  salary  under  parol  agree 
Hurley  y.  SeOring,  43  N.  Y.  S.  R.  242,  17  N.  Y.  Su 
der  of  premiBCH  tenninatee  tenancy  though  lease  pi 
Donohue,  27  Misc.  517,  58  N.  Y.  Supp.  310,  holding 
of  tenant's  surrender  and  abandonment  of  defense 
Hotel  Co.  V.  Brennan,  04  llun,  Gil,  19  N.  Y.  Supp. 
reduction  of  rent  in  ten-year  lease,  where  supportei 
payments  at  such  rate  accepted;  Bowman  v.  Wrigb 
Iiolding  amount  of  parot  reduction  cannot  be  red 
duced  rent;  Butler  v.  Mail  &  Exp.  Pub.  Co.  54  App. 
Iiolding  executed  contract  to  pay  for  judgnient  by 
ing  although  not  supported  by  consideration. 

Distinguished  in  Voege  v.  Ronalds,  83  Uun,  116, 
lease  for  term  not  modified  by  unexecuted  oral  a 
Howie  V.  Kasnowitz,  83  App.  Div.  297,  82  N.  Y.  Su| 
seal  cannot  be  modified  by  parol  unexecuted  agre 
Miac.  544,  38  N.  Y.  Supp.  104,  holding  acceptance  . 
mortgagee  under  parol  agreement  doee  not  preren 
in  future;  Hayne  v.  Sealy,  71  App.  Div.  419,  75  ; 
4!ut«d  parol  agreement  not  to  take  interest  on  funde 
log  only  to  time  of  repudiation;  Munson  v.  Magei 
Supp-  942,  holding  obligor  in  contract  released  b3 
third  party  liable  thereon. 
«lft. 

Cited  in  Merritt  v.  Youmans,  21  App.  Div.  258,  ' 
that   mortgagee   cannot   recover   of   intermediate   g  -. 
remitted  to  Bubuequent  grantee  by  receipt  therefor. 
Cited  in  note   (11   L.  R.  A.  711)   on  payment  c 
without  new  conaideration. 

Distinguinhed  in  Re  Oregg,  11  Misc.  156,  32  K 
Of  rent  under  lease  not  shown  by  oral  statements  < 

Cited  in  Serat  v.  Smith,  61  Hun,  45,  15  N,  Y.  : 
statement  of  account  and  draft  for  balance  due  t  ■ 
draft  indorsed. 

8  L.  R.  A.  250,  STATE  v.  EAVES,  106  N.  C.  752,  1 
Selllns  liquor  nllliia  ppcucrlbed  area- 
Cited  in  State  v.  Barringer,  110  N.  C.  527,  14  S. 
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power  to  restrict  sale  of  liquor  within  pTcscribed  area  though  alrendf  carried  on 
there;  Jones  v.  Moore  County,  106  N.  C.  438,  II  S.  E.  514,  holding  liquors  cannot 
be  sold  within  statutory  limit  of  buildinf;  recognized  as  church  when  act  paused. 

Cited  in  note   (21  L.  R.  A.  580)   on  discretion  in  granting  of  liquor  licenses. 
8t>tntorr  conatFuclioB. 

Cited  in  Randall  v.  Richmond  ft  D.  B.  Co.  107  N.  C.  753.  11  L.  R.  A.  462,  12  S. 
£.  665,  holding  spirit  of  act  must  be  gathered  from  statute  itself;  Randall  v. 
Richmond  &  D.  R.  Co.  167  N.  C.  752,  II  L.  R.  A,  482,  12  S.  E.  605,  holding  lan- 
guage cannot  be  interpolated  into  a,  plain,  unambiguous  statute  to  obtain  a  mean- 
ing not  disclosed  by  it;  Sherrill  v.  Conner,  107  N.  C.  545.  12  S.  E.  588,  holding 
"may"  cannot  be  construed  as  "Bhall"  in  stntute  amended  by  substituting  former 
word  for  latter;  State  ex  rel.  Harris  v.  Scarborough,  110  N.  C.  238,  U  S.  E.  737, 
holding  that  every  presumption  is  in  favor  of  validity  of  statute  and  of  good 
faith  of  legislature  in  enacting  it. 

RCBBlarltr    of    Indict uent. 

Cited  in  State  v.  Downs,  IIS  N.  C.  1066,  21  S.  E.  689,  holding  word  added  to 
title  of  church  in  indictment  for  selling  liquor  harmlesa. 

S  L.  R.  A.  281,  DAVIS  v.  STRANGE,  96  V«.  793,  II  S.  E.  406. 
Undae  InBaeHce. 

Approved  in  Thomas  v.  Turner,  87  Va.  15,  12  S.  E.  140,  holding  tranMctions 
between  persons  occupying  confldential  relations  must  be  fair,  voluntary,  and 
well  tmderetood. 

Cit«d  in  Jones  v.  McGruder,  87  Va.  378,  12  S,  E.  702,  setting  aside  conveyance 
without  consideration  by  drunkard  to  trusted  friends  made  about  three  months 
before  grantor's  death;  Sims  v.  Sims,  101  Mo.  App.  418,  74  S.  W.  44B,  holding 
woman  constrained  by  husband  and  father-in-law  to  execute  deed  of  trust  to 
father-in-law  for  greater  amount  than  advanced,  entitled  to  equitable  relief. 

Cited  in  footnote  to  Re  Shell,  53  L.  R.  A.  387,  which  holds  undue  inBuence  in 
procuring  will  not  inferable  from  motive  and  opportunity  alone. 

Distinguished  in  Coleman's  Estate,  193  Pa.  612,  44  At).  1085,  sustaining  deed 
from  spendthrift  son  to  mother  in  consideration  of  large  annual  income  to  him- 
self. 

8  L.  B.  A.  268,  Mcmullen  v.  RITCHIE,  4I  Fed.  502, 

Bllecl  ot  torrtK»  Jadfcnieiil   on  mFPilii. 

Affirmed  in  150  V.  S.  235,  40  L.  ed.  133,  IB  Sup.  Ct.  Hep.  171. 

Cited  in  MacDonnld  v.  Grand  Trunk  R.  Co.  71  N,  H.  455,  59  L.  R.  A.  454,  93 
Am.  St.  Rep.  550,  52  Atl.  982,  sustaining  foreign  judgment  on  merits  when  it 
resulted  from  failure  to  prove  law  of  state  where  cause  of  action  arose;  Ritchie 
V.  Burke,  100  Fed.  17,  holding  Federal  court  not  ousted  of  jurisdiction  between 
citizens  of  different  states  tmned  on  judgment  between  one  of  the  parties  and 
other  parties  all  of  same  state;  Fisher  v.  Fielding,  67  Conn.  137,  32  L.  R.  A.  250, 
.V2  Am.  St.  Rep.  270,  34  Atl.  714,  holding  English  judgment  when  jurisdictioD 
obtained  by  service  of  process  in  England  conclusive  on  merits  between  parties; 
American  Mut.  L.  Ins.  Co.  v.  Mn^on,  159  Ind.  18,  04  N.  E.  525.  holding  judgment 
of  courts  of  another  state  having  jurisdiction  of  parties  and  subject-matter,  con* 
dusive  on  merits. 
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Cited  in  note   (20  L,  K.  A.  G75,  676)   on  conciu 
in  foreign  cQuntry. 

8  L.  R.  A.  270,  SAVANNAH  v.  WEED,  84  G«.  883 
UHlforiB    lautloa. 

Cited  in  Weaver  v.  State,  89  Ga.  042,  15  S.  E.  8 
or  occupation  not  tax  upon  property  within  ad  rale 
Conatitntion ;  Singer  Mfg.  Co.  v.  Wright,  97  Ga.  1 
249,  upholding  power  of  legialHture  to  clnnsily  su 
Savannah,  181  U.  S.  6«,  46  L.  ed.  694,  21  Hup.  Cl 
400,  13  S.  E.  442,  holding  purchaser  properly  taxet 
to  real  estate  sold  as  security;  Georgia  State  Bldg. 
Go.  67,  35  S.  E.  67,  holding  proviso  in  taxing  act  tha 
to  be  in  lieu  of  all  other  taxes,  void;  Mutual  Reserve 
109  Ga.  70.  35  S.  E.  71,  holding  tax  on  nonreaident  i 
companies  being  exenipted,  void;   Indianapolis  v.  B 
857,  holding  provision  in  ordinance  to  license  brewer 
bottlers,  void ;   State  v.  Bixman,  162  Mo.  70,  62  S.  \ 
majority   holding  that   legislature  may   put  ekporte 
separate  classes  in  a3»e3sing  fees  for  sale  of  beer. 

Cited  in  note  (00  L.  R.  A.  349)  on  constitutional  ei 
in  relation  to  corporate  taxation. 


8   X..  R.  A.  273,  WROUGHT  IRON  RANGE  CO.  v. 
InUrs.  Com.  Rep.  146,  11  S.  E.  233. 
Followed  without  comment  in  JlcClclland  v.  Mariet 
Meaalnv  of  lerna  "peddler." 

Cited  in  Kimmel  v.  Americua,  106  Ga.  606,  31  S.  E. 
ipal  ordinance  to  license  peddlers. 

Cited  in  footnotes  to  Emmons  v.  I^ewiston-n,  S  L.    I 
canvoBsers  not  peddlers;  Stuart  v,  Cunningham,  20  I 
delivering  goods  previously  sold  not  a  peddler ;  Hewt 
B.  A.  730,  which  holds  agent  delivering  from  wagon    i 
inking  other  orders  not  a  peddler;  State  v.  Wells,  48 
soliciting  orders  for  goods  and  carrying  goods  to  fill     i 

-Wlio   BiiHt  obtalB  lIceBse. 

Cited  in  Troy  v.  Harris,  102  Wo.  App.  GO,  76  ft.  W.  ■ 
lor  nonpayment  of  od  valorem  tax  on  merchants' 
license  issues;  Racine  Iron  Co.  v.  McCcuimons.  Ill  ; 
S.  E.  866,  holding  property  of  foreign  principal  not  t  I 
execution  against  agent  for  nonpayment  of  license  i 
Iron  Range  Co.  Ill  Ga.  SCO,  36  S.  E.  007,  holdin 
against  corporation  for  peddler's  license  tax. 

Cited  in  footnotes  to  Brownback  v.  North  Wales, 
valid  as  to  residents,  ordinance  re([uiring  license  for 
soliciting  orders  from  house  to  Iiou.se;  Ru^onbloom  v 
s  license  tax  on  peddlers,  though  vendors  of  t 
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CiUd  in  McLRughtin  v.  South  Bend,  126  Ind.  472,  10  L.  R.  A.  358,  footnoU  p. 
35T,  26  N.  £.  185,  holding  peddler's  licensing  ordinsinoe  unenforceable  against  one 
oegotiating  for  sale  of  property  eituated  without  state;  Re  Tinsman,  96  Fed.  651, 
and  0\-erton  v.  Vicksburg,  70  Misa.  560,  13  So.  226,  holding  peddler'a  lifensing 
ordinance  void  ai  to  nonresident  travelers  selling  goods  of  foreign  corporation  bv 
sample;  Miller  v.  Goodman,  01  Tex.  43,  40  S.  W,  718,  holding  foreign  corporation 
not  required  to  file  articles  of  incorporation  in  state  and  receive  permit  before 
selling  goods  manufactured  elsewhere  as  such  selling  is  interstate  commeree. 

Cited  in  notes  (T  L.  R.  A.  667)  on  hawkers  and  peddlers  subject  to  state 
license';  (11  L.  R.  A.  219]  on  state  authority  to  impose  licenses;  (12  L.  R.  A. 
624)  on  supreme  power  of  Congress  to  regulate  interstate  commerce;  (14  L.  K.  A. 
08)  on  peddlers  and  drummers  as  relating  to  interstate  commerce;  (60  L. 
R.  A.  090)  on  corporate  taxation  and  the  commerce  clause. 

Distinguished  in  Price  Co.  r.  Atlanta,  105  (ia.  365,  31  S.  B.  619,  upholding 
tax  where  goods  were  shipped  to  warehouse  within  state  and  from  there  dis- 
tributed; Racine  Iron  Co.  v.  MeCommons,  111  Ga.  547,  51  L.  R.  A.  130.  36  S.  E. 
860,  upholding  peddlers'  tax  where  traveling  agents  for  foreign  principals  re- 
ceived goods  in  bulk  and  broke  original  packages  for  distribution. 

fi  L.  R.  A.  275,  FIRST  XAT.  BANK  v.  CARROLL,  80  Iowa,  11,  45  N.  W.  304. 

Cited  in  People's  Sav.  Bank  v.  Gilford,  108  Iowa,  279,  79  N.  W.  63,  holding 
note  given  in  settlement  of  balance  growing  out  of  dealings  in  options,  void. 

8  L.  R  A.  277,  VANNEST  v.  FLEMIKG,  79  Iowa,  638,  18  Am.  St.  Rap.  387,  44 

N.  W.  006. 
DlBCkaralBK  water  upon  KdJolnlDX  land- 
Cited  in  Collins  v,  Keokuk,  01  fowa,  205,  50  S,  W.  202,  refusing  to  enjoin  dis- 
charge of  water  on  adjoining  land  coming  from  tile  10  feet  from  said  land; 
Williamson  v.  Oleson,  01  Iowa,  2fll,  59  N.  W.  267,  refusing  to  enjoin  flow  of 
water  upon  adjoining  proprietor's  land  through  drain  tile;  Stinaon  v.  Fishel.  03 
Iowa,  661,  61  N.  W.  1063,  holding  that  owner  cannot  dig  ditches  to  gather  water 
in  one  channel  so  as  to  increase  natural  Row  over  adjoining  land;  Ilolmes  v.  Cal- 
houn County,  97  Iowa,  364,  66  N.  W.  145,  holding  discharge  of  water  upon  an- 
other's land  except  in  the  natural  course  of  drainage,  actionable;  Wharton  v. 
Stevens,  84  iowa,  110,  15  L.  R-  A.  833,  35  Am,  St.  Rep.  296,  50  N.  W.  562,  up- 
hojiting  adjoining  proprietor's  right  to  drain  into  natural  drainage  way  flowing 
o\-er  another's  land. 

Cited  in  notes   (8  L.  R.  A.  675)   on  element  of  servitude  in  flowoge  of  water; 
(10  L.  R.  A.  484)  on  right  by  prescription  to  use  of  lauds  of  another;   (10  L.  R. 
A.  4ST )   on  right  to  use  of  flowing  water. 
Lte^nke  to  flow. 

Cited  in  Hansen  v.  Farmers  Co-Operative  Creamery,  106  Iowa,  170,  76  N.  W. 
652,  holding  license  on  part  of  lessee  to  use  other  land,  of  lessor  for  flowage  dur- 
ing lease-hold  period,  exists  where  money  and  labor  have  been  expended  with 
lessors  consent;  Spink  v.  Coming,  61  App.  Div,  91,  70  N.  Y.  Supp,  143,  holding 
improved  watercourse  cannot  be  closed  after  acquiescence  for  long  period  merely 
because  MtiQcially  deepened  and  enlarged. 


Cited  in  note  (49  L.  R.  A.  513)  on  revocability  . 
on  land  after  licensee  has  incurred  expense  and  cr 

S  L.  R.  A.  2S0,  PALMER  v.  STATE,  88  Tenn.  553, 
ERret  of  IlcenalaK  nnlaiTdil  baufncBS. 

Cited  in  Blnufifld  v.  State,  103  Tenn.  598,  53  & 
of  privilege  tax  does  not  authorize  unlawful  sale  < 
■ns  Tenn.  47fl.  32  S.  W.  391,  holding  unauthorized 
tieipntor  in  unlawful  gaming. 

Cited  in  note  (14  L.  R.  A.  846)  on  implied  sand 
lationi. 

<iambltiiSf  wbKt  la. 

Cited  in  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  i 
*d.  201,  22  Sup.  Ct.  Rep.  124,  holding  dealing  in  ; 
nessee  laws. 

Cited  in  footnotes  to  People  etc  ret.  Lawrence  v.  F 
lioldH  test  of  speed  or  endurance  of  horses  for  prize 
State  ex  rel  Matthews  v.  Foreyth,  33  L.  R.  A.  221 
nieetinfts  on  neighboring  tracks  with  same  horses,  j 
ivgulating  duration  and  frequency. 


8  L.  R.  A.  283,  STATE  eat  rel.  GOODWIN  v,  inELS( 

Am.  St.  Rep.  609,  45  N.  W.  33. 
TBXallan  for  rellrl  and  charitable  parpiMea. 

Cited  in  Yeatman  v.  King,  2  N.  D.  426,  33  Am. 
lioltling  olili^ntion  of  person  supplied  with  grain  t 
mere  debt,  and  not  a  tax;  Lund  v.  Chippewa  Coun  > 
136,  07  N.  \V.  927,  upholding  constitutionality  of  a  i 
lioiiie  for  feeble  minded. 

Cited  in  note   (14  L.  R.  A.  475)   on  public  purpo 
ftl)pr<)priuted,  or  raised  by  taxation. 

ni:<tinguisbed  in  Re  Relief  BilU,  21  Colo.  03,  30    ' 
to  enable  settlers  in  certain  district  to  obtain  seed  i 
W'illinm  Peering  &  Co.  v.  Peterson.  75  Minn.   124, 
gmin  loan  act  unconstitutional. 
OrlfflMMl   JarlHdlctloB   of  anpreme   poarl. 

Cited  in  State  ex  rel.  Moore  v.  Archibald,  5  N.  I 
ing  original  jurisdiction  of  supreme  court  in  tnand  i 
removal  of  superintendent  of  state  hospitiit ;  State 
D.  462,  83  N.   W.  914,  upholding  original  jurindic    i 
county  auditor  to  receive  certificates  of  nominatio' 
D.  482,  52  L.  R.  A.  135,  footnote  p.  134,  83  N.  W.     '. 
writ  must  be  prociired  on  information  filed  by  stat 
thority  in  nanie  of  state. 

Cited  in  notes  (51  L.  R.  A.  63,  10T|  on  auperinte    I 
jurisdiction  of  the  superior  over  the  inferior  or  »u 
A.  864)   on  original  jurisdiction  of  court  of  last  re    i 
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8  L.  R.  A.  28!).  KILL-MER  v.  V\X'CHNER,  79  Iowa,  722,  18  Am.  St.  Rep.   392. 

45  N.  \V.  299. 
Alio  trance    for    Improwmviitii. 

Cited  in  Bergman  v.  Knmmlade,  109  loH-a.  308,  80  N.  VV.  41S,  denying  tenant 
in  jKiasession  allowance  for  improvements  on  partition  where  rent  witliheld  by 
him  exceeded  their  Talue;  Leake  v.  Hayes,  13  Wash.  222,  52  Am.  St.  Rep.  34,  43 
Fac.  48,  liolding  tenant  in  common  making  estate  pro-.luctive  by  improvements 
entitled  on  partition  to  all  tlie  profltfi  witliout  deducting  increase  of  value. 

8  L.  R.  A.  291,  MAULDIN  v.  GREENVILLE,  33  S.  C.  1,  11  S.  E.  43*. 
TnspBrera*  net  I  on. 

Cited  in  Butler  v.  Ellerbe,  44  S.  C.  259,  22  S.  E.  425,  liolding  etate  not  indis- 
pensable party  to  action  by  taxpayer  to  restrain  comptroller  general  from  draw- 
ing warrants. 

Po^er   to   maintKlB   pnblic^ervlce  pIsMtn. 

Cited  in  Mayo  v.  Washington,   122  N.  C.  fl,  40  L.  R.  A.  165,  29  S.  E.  343, 

holding  debt  for  purchase  of  electric  light  plant  not  necessary  expense  of  town 
which  does  not  need  sanction  of  voters;  Fawcett  v,  Mt.  Airy,  134  N.  C.  129,  63 
L.  R,  A.  872,  45  S.  E.  1029,  holding  expenditure  for  water  and  lighting  plants 
within  town's  power  to  incur  necessary  expenses;  Wadsworth  v.  Concord,  133  N. 
C.  593,  45  S.  E.  U48,  by  Clark,  C.  J.,  concurring  in  result,  who  holds  furnishing 
light  for  streets  "a  necessary  purpose;"  Crawford sville  v._Broden,  130  Ind.  159, 
14  L.  R.  A.  272,  30  Am.  St.  Rep.  214.  28  N.  E.  849,  holding  that  city  ma; 
establish  electric  light  plant  for  private  as  well  as  public  use;  EUinwood  v.  Reeds- 
burg,  01  Wis.  134,  64  N.  W.  885,  holding  that  city  can  build  waterworks  and  elec- 
tric lighting  plant  under  police  power;  Christensen  v.  Fremont,  45  Neb.  164,  63  X. 
W.  364,  holding  that  city  may  use  general  fund  to  pay  tor  electric  light  system 
to  be  used  for  lighting  streets;  Jacksonville  Electric  Light  Co.  v.  Jacksonville, 
36  Fla.  265,  30  L.  R.  A.  543,  51  Am.  St.  Rep.  24,  18  So.  677,  holding  that  city 
under  its  charter  can  maintain  electric  plant  to  furnish  light  to  citizens;  Jones 
V.  C^amden,  44  S.  C.  322,  51  Am.  St.  Rep.  819,  23  S.  E.  HI,  holding  validity  of 
bonds  for  which  building  erected  not  affected  by  fact  that  small  portions  of 
building  used  for  other  than  public  purposes. 

Cited  in  notes   (64  L.  R.  A.  41)   on  definitions  of  manufacturing;    (64  Ii.  R, 
A.  60)  on  taxation  of  electric  plants  as  manufacturing  corporations. 
Power  of  atale  to  CBKase  In  (Fade- 
Cited  in  McCullough  v.  Brown,  41   S.  C.  252,  23  L.  R.  A.  423,   IB  S.  E.  458, 
holding  dispensary  airt  whereby  state  ntlempts  monojioly  of  liquor  traffic  invalid. 
Distinguished  in  State  ex  rel.  George  v.  Aiken,  .42  S.  C.  247,  26  L.  R.  X.  357, 
20  S.  E   221,  holding  dispensary  act  giving  state  monopoly  of  liquor  traJlic  valid 
as  a  police  measure. 
ConalPuctloB  of  nn  Bid  pal  charier*. 

Cited  in  Holmes  v.  Wcinheinier,  66  S.  C.  21,  44  S.  E.  82,  refusing  to  construe 
municipal  charter  as  impliedly  giving  purchaser  at  munici[ml  tax  sale  rights 
superior  to  purchaser  at  state  tax  sale. 

S  L.  R.  A,  297,  STATE  v.  DOWELL,   106  N.  C.  722.  16  Am.  St.  Rep.  568,   11 
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289-304.]  L.  R.  A.  CASES  AS  AUTHORITIES.  45 

8  L.  R.  A.  2W,  BAIN  v.  KICHMOND  t  D.  K.  CO.  106  N.  C.  363,  3  iBters.  Com. 

Rep.  149,  18  Am.  St.  Rep.  B12,  U  S.  E.  311. 
Rlcht  <>(  litate  tmanrer  to  sae  for  BBpiild  Utxca. 

Cited  in  Worth  v.  Wright,  122  N.  C.  337,  20  S.  E.  361,  upholding  right  of 
etate  treasurer  to  sue  to  recover  unpojd  license  tax. 

Tax  on   forelKB  CKFrl«Fk. 

Cited  in  footnotes  to  Union  Refrigerator  Transit  Co.  v.  Lynch,  48  L.  R.  A. 
790,  wliieh  authorizes  taintion  of  cars  within  state  under  lease  from  foreign  cor- 
poration; Cumberland  &  P.  R.  Co.  v.  State,  52  1..  R.  A.  764,  which  sustains 
state  tax  on  proportionate  part  of  gross  receipts  of  interstate  railroad;  Hall  v. 
American  Refrigerator  Transit  Co.  S6  L.  R.  A.  S9,  which  sustains  tax  on  average 
number  of  refrigerator  cars  coming  into  state  in  course  of  interstate  husjness;  ' 
GrigHhf  Constr.  Co.  v.  Freeman,  58  L.  R.  A.  349,  which  holds  contractor's  outfit 
brought   into  state  for  use  several  months  in  constructing  railroad   taxable  in 

Cited  in  note  (SO  L.  R.  A.  650)  on  corporate  taxation  and  the  commerce  clause. 

Disapproved  in  Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah,  392,  48 
L.  R.  A.  793,  55  Pac.  G39,  upholding  tax  on  leased  cars  of  foreign  corporation, 
passing  through  or  within  state. 

8  L.  R.  A.  301,  COM.  v.  CLEARY,  135  Pa.  04,  16  At).  1017. 

Report  of  later  appeal  in  14S  Pa.  20,  23  Atl.  1110. 
Oood  chBraeter  «■  defense  ■■  CFlmlBKl  ■etlon. 

Cited  in  State  v.  Porter,  32  Or,  159,  49  Pac.  904;  Com.  v.  Gibbons,  3  Pa. 
Super.  Ct.  413.  39  W.  N.  C.  508,  holding  evidence  of  good  reputation  of  defendant 
in  criminal  action  admissible;  Seymour  v.  State,  102  Ga.  800,  30  S.  E.  263,  hold- 
ing evidence  of  good  character  to  be  considered  on  question  of  defendant's  guilt; 
Com.  T.  Sayars,  21  Pa.  Super.  Ct.  79,  holding  instruction  that  "good  character 
should  be  considered  in  doubtful  case,"  erroneous;  State  v.  Van  Kuran,  25  Utah, 
IS,  69  Pac.  60,  holding  instruction  limiting  consideration  of  evidence  as  to  de- 
fendant's good  character  to  determination  of  truth  of  evidence  for  prosecution. 


Reasonable    danbt. 

Cite<l  in  Com.  v.  Yost,  11   Pa.  Super.  Ct.  344,  holding  reasonable  doubt  as  to 
guitt  must  arise  out  of  evidence. 

Cited  in  note   (20  L.  R  A.  617)   on  evidence  of  character  creating  doubt. 
Coumenta  of  proBecntlna  eonnael. 

Cited  in  note  (12  L.  R.  A.  449)   on  criminal  practice,  comments  of  prosecuting 

counsel  on  absence  of  witnesses,  and  testimony. 

8  L.  R.  A.  304,  BRANNON  v.  COUNTY  COURT,  33  W.  Va.  789,  11  S.  E.  34. 
DeleicallaB  of  taxlBK  power. 

Cited  in  Neale  v.  County  Court,  43  W.  Va.  GO,  27  S.  E.  370,  holding  power  of 
levying  taxes  limited  to  states,  counties,  scliool  districts,  and  municipal  corpora- 

CoBBtr    tanea    for   road    pnrpoBea. 

Cited  in  footnotes  to  Gilson  v.  Rush  County,   11  L.  R.  A.  833.  which  holda 
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personal  property  liable  to  taxation  for  price  of  toll  road,  purchaMd  to  make  it 
a  free  roa^I;  Duval  County  v.  Jacksonville,  29  L.  R.  A.  416,  which  upliolda  stat- 
ute requiring  half  of  funds  raised   for  county  roads  and  bridges  to  be  turned 
over  to  city  authorities  for  city  streets. 
CanBtltntlonal  limltatlonii  upoa  county  tasatlon. 

Cit«d  in  Spilman  v.  Parkersburg,  35  W.  Va.  613,  14  8.  E.  279;  Dftvis  t. 
County  Court,  38  W.  Va.  107,  18  8.  E.  373,  holding  county  court  pTobibJt«d  by 
constitution  from  incurring  indebtednesB  other  than  for  current  fiscal  year,  un- 
less authorized  by  three-Bftha  vote  of  people;  Neale  t.  County  Court,  43  VV.  Va. 
100,  27  8.  E.  370,  holding  magisterial  district  subscription  to  nork  of  internal 
improvement  regarded  as  county  indebtedness  in  determining  whether  constitu- 
tional limit  reached, 

8  L.  R.  A.  309,  WILSON  v.  MARTIN-WILSON  AUTOMATIC  FIRE  ALARM  CO. 

151  Mass.  515,  24  N.  E.  784. 
Letters  pnttul)   koir  F«aoh«d  by  creditors. 

Cit«d  in  Vail  v.  Hammond,  60  Conn.  383,  26  Am.  St.  Rep.  330,  22  Atl.  954, 
holding  that  letters  patent  may  be  reached  in  equitable  proceeding  for  payment 
of  debts. 

Distinguished  in  effect  in  Wolf  v.  Bonta  Plate  Glass  Co.  6  Lack.  L.  News,  54, 
6  Northampton  Co.  Rep.  399,  liotding  that  patent  right  cannot  be  sold  fi.  fa. 
Creditor's  bfllat  wkat  mBy  be  reachri)  br- 

Ciied  in  Wemyss  v.  White,  ISSMass.  480,  34  N.  E.  718,  holding  beneficiary's 
interest,  where  trustees  hnve  discretionary  power  to  discontinue  paymenta,  cannot 
be  reached  by  creditor's  bill. 

Cited  in  footnote  to  Harper  v.  Clayton,  35  L.  R.  A.  211,  which  denies  power 
to  reach  unasslgned  right  of  dower  by  creditor's  bill. 
RlKht  Of  eiiolty  t«  tmniifer  title. 

Cited  in  Wilson  v.  Welch,  157  Mas*.  80,  31  N.  E.  712,  holding  that  equity  can- 
not, unless  authorized  by  statute,  transfer  title  by  decree. 

Distinguished  in  Russell  v.  llurke,  180  Mass.  54-1,  62  N.  E.  903,  holding  that 
decree  in  equity  should  order  conveyance  by  resident  defendant  upon  master'^ 


8  L.  R.  A.  315,  RICE  v.  SANDERS,  152  Mass.  108,  23  Am.  St.  Rep.  804,  24  N. 

E.   1070. 
Covenant  to  aiiiinBie  mOFlKiKei   effect  of. 

Cited  in  Waniesit  Power  Co.  v.  Sterling  Mills,  1.18  Mass.  444,  33  N.  E.  503, 

holding  duty  of  grantee  assuming  mortgage  subsequently  assigned  to  him  to 
discharge  it;  Stites  v.  Thompson,  98  Wis.  331,  73  N.  W.  774,  holding  purchaser 
assuming  mortgage  debt  liable  thereon  as  principal. 
>—  Recovery  of  datnasea  tor  breach- 
Cited  in  Raldwin  v.  Emerj,  89  Me.  499,  36  Atl.  994,  and  Walton  v.  Ruggles, 
180  Mass.  26,  61  N.  E.  267,  holding  right  to  recover  for  grantee's  breach  of 
covenant  to  pay  mortgage  not  affected  by  plaintiff's  nonpayment;  Paro  v.  St. 
Martin,  180  Mass.  31,  61  N.  E.  263,  holding  grantor  in  consideration  of  annuity 
mtitled   to    recover   value    thereof   upon    foreclosure    of   mortgage   assumed    by 
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grantee;  Fearson  v.  Bailey,  180  Mass.  232,  S2  N.  1 
ties  aMuming  mortgage  oat  damniSed  by  failure  i 
nantB  to  look  wholly  to  land;  Bray  v.  Booker,  3  N. 
domagea  recoverable  for  grantee's  pTaniise  to  pay  ^ 

8  L.  R.  A.  320,  AMERICAN  ORDER  OF  S.  C.  v.  : 

N.  E.  918. 
Risht  to  ■■«  B>ne  bIuIIbf  to  one  already  la  . 

Cited  in  Armington  v.  Palmer,  21  R.  I.  112, 
95,  TO  Am.  St.  Rep.  7S0,  42  Atl.  308,  lioldJDg  wron 
name  enjoinable,  in  absence  of  contrary  statute. 

Cited  in  footnotes  to  International  Committee, 
Women's  Christian  -isao.  5fl  L.  R.  A.  888,  which  a 
C.  A.  to  enjoin  deceptive  use  of  similar  name  by  ( 
Gorporated;  Peck  Bros.  &  Co.  v.  Peck.  Bros.  Co.  t 
purchnsers  of  name  and  goodwill  of  corporation  maj 
by  purchasers  of  brancli  thereof;  Illinois  Watch  Cnu 
420,  which  holds  license  to  form  corporation  undei 
other  wirporation  calling  meeting  to  vote  on  change 
J^odge  K.  of  P.  V.  Improved  Order,  K.  of  P.  38  L. 
Bccedini^  Knights  of  Pythias  to  une  name  "Improved 
Distinguislied  in  elTect  in  Paulino  v.  Portuguene  I 
eo  L.  R.  A.  273,  26  Atl.  38,  holding  use  of  corporate  i 
charter  not  enjoinable  by  asEiOciation  having  same 
Name  of  patented  aptlplej  when  opea  to  seaen 
Cited  in  Dover  Stamping  Co.  v.  Fellows,  183  Ma 
Am.  St.  Rep.  448,  40  N.  E.  105,  holding  name  of  pat 
uae   upon  expiration  of  patent. 

8  L.  R.  A.  321,  MISKOLHI  P.  R.  CO.  v.  WHIPK:  I 

Rep.  734,  13  S.  W.  639. 
Garnlithneatt   defease  of  prlaelpal  defcndaat- 

Cited  in  Ball  v.  Bennett,  21  Tex.  Ci  /.  App.  309,  fl2 
debtor  entltleil  to  intervene  in  garnishnTent  proceedii 
to   question   sulflciency   of  proceeding;    Ijiurel   v.  T 
005,   holding  garnishee  failing  to  plead   exemption      i 
garnished  remains  liable  to  him  therefor. 

Cited  in  notes   (8  L.  R.  A.  413,  19  L.  R.  A.  580)     i 
up  exemption  of  principal  debtor. 

8  I,.  R.  A.  323.  GULF.  C.  4  S.  F.  R.  CO.  v.  LEVI, 

45,  13  S.  W.  191. 
l.lalttllty  for  delay  In  delivery  of  freliikt. 

Cited  in  Gulf,  C.  &,  S.  F.  H.  Co.  v.  Gatewood,  : 
14  S.  W.  013,  holding  strike  of  railway  employees 
good  defense  to  action  on  special  contract;  Intemati 
3  Tex.  Civ,  App.  21,  21  S.  W.  622,  holding  carrier  n 
of  goods  resulting  (roui  causes  beyond  its  control. 
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their  preservation  of  property;  Empire  Trunsp.  Co,  v.  Philadelphia,  &  R.  Coal  t  I. 
Co.  35  L.  R.  A.  632,  23  C.  C.  A.  571,  40  U.  S.  App.  157.  77  Fed.  B26,  holding  undn 
charter  party  witliout  stipulation  for  time  of  unloading,  reaaonable  time  therefor 
to  be  determined  from  existing  cireumstanees ;  Burnham  v.  Alabama  &  V.  R. 
Co.  61  Miss.  54,  32  So.  912,  denying  railroad's  liability  for  deterioration  of  per- 
ishable goods,  delayed  in  transportation  by  unprecedented   flood. 

Cited  in  notes  (9  L,  R.  A.  836|  on  excuse  of  carrier  for  delay  in  transporta- 
tion; (35  L.  E.  A.  627,  628)  on  effect  of  violence  and  intimidation  upon  liability 
for  delay  in  transportation;  (35  Jj.  R.  A.  624)  on  delay  in  transportation  in 
general. 

6  L.  R.  A.  326,  R«  TIPTON,  28  Tex.  App.  438,  13  S.  W.  fllO. 
9lstnt*at  rcKUlkrltr  of  paauiKe. 

Cited  in  Williams  v.  Taylor,  83  Tex.  674,  19  S.  W.  156,  holding  legialatire 
journals  will  not  be  examined  to  determine  whether  procedure  prescribed  by 
Constitution  has  been  followed;  McLnne  v.  Paschal,  8  Tci.  Civ.  App.  401,  28 
S.  W.  711,  holding  court  will  not  lool:  beyond  enrolled  bill,  signed  by  proper 
officers,  for  purpose  of  determining  whether  statute  duly  enacted;  Narregang  v. 
Brown  County,  14  S.  D.  305,  85  N.  W.  602,  holding  properly  authenticated  en- 
rolled bill  not  subject  to  impeachment  by  entries  in  legislative  journals;  State 
ex  rel.  Reed  v.  Jones,  6  Wash.  476,  23  U  B.  A.  3.'i3,  34  "Pac  201,  holding  enrolled 
bill,  if  fair  on  its  face,  and  signed  by  proper  otlieers,  is  conclusive  evidence  of 
regularity  of  legislative  procedure;  Re  Duncan,  139  U.  S.  459,  35  L.  ed.  224,  11 
Sup.  Ct.  liep.  573,  holding  judgment  of  state  court  in  favor  of  validity  of  adop- 
tion of  state  statute  not  reviewable  in  Federal  court. 

Cited  in  notes  (23  L.  R.  A.  345)  on  admissibility  of  evidence  to  contradict 
enrolled  bill;  (11  L.  R.  A.  491,  492)  on  passage  of  bills  through  legislature  in 
general. 

Vlolatloii   of   n  B  const  It  nil  oaal   atatntv. 

Cited  in  note  (39  L.  R.  A.  466}  on  conviction  for  violating  unconstitutional 
atatutc. 

8  L.  R.  A.  328,  EMMONS  v.  LEWISTOVVN   132  111.  380,  22  Am.  St.  Rep.  S40,  24 

N.  E.  58. 
ivho  aie  hanker*  or  peddlera. 

Cited  in  Kennedy  v.  People,  »  Colo.  App.  493,  49  Pac.  373;  State  v.  HolTmnn, 
50  Mo.  App.  588;  Cerro  Gordo  v.  Hawlings,  135  111.  40,  25  N.  E.  1006, —  holdin;; 
traveling  salesman  selling  goods  by  sample,  for  future  deliver^-,  not  peddler; 
OIncy  r.  Todd,  47  111.  App.  440,  holding  neither  traveling  SBlesman  taking  orders 
for  goods  from  sample,  nor  person  subsocjupntty  making  deliveries  and  collecting 
money  therefor,  are  peddlers;  Twining  v.  Elgin.  38  111.  App.  359,  holding  person 
going  from  place  to  place,  and  soliciting  orders  for  enlargement  and  framing  of 
pictures  not  itinerant  merchant  nor  transient  vender  of  merchandise;  Hewson 
V.  Englewood  Twp.  55  N.  J.  L.  524,  21  L.  R.  A.  737,  27  Atl.  004,  holding  person 
soliciting  orders  for  groceries,  for  future  delirery,  not  "hawker,  peddler,  or  ilin- 
crcnt  vendor." 

Cited  in  footnote  to  State  v.  Wells,  48  L.  R.  A.  99,  which  holds  one  soliciting 
orders  for  goods  and  carrying  goods  to  fill  previous  sales,  not  a  peddler. 


Cited  in  Cairo  r.  CoUman,  53  III.  App.  683,  and 
App.  478,  liolding  anj  doubt  aa  to  powtr  of  muni 
solved  againet  corporation;  Savanna  v.  Robinson,  S. 
"to  regulate  inspection  and  weighing  of  coal  not 
-weigh mas ters,  and  to  require  thnt  all  coal  sold  i 
Kennedy  t.  People,  0  Colo.  App.  493,  49  Pac.  373,  1 
license  of  "peddlers,"  city  cannot  enlarge  term  to 
\vit1iin  such  description;  Deliale  v.  Danville,  3R 
ordinance  requiring  license  of  peddlera,  and  providin 
place  and  selling  goods  bj  sample  for  future  delivei 
peddler,   in  excesa  of  power. 

Distinguished  in  loiugel  v.  Bushnell,  197  111.  27,  58 
holding  under  power  to  declare  what  shall  be  deemei 
municipal  corporation  that  thing  of  doubtful  charact 
StBtiit«i*|  COHBlmotioli  of  thloKB  eanmeFBted. 

Cited  in  Guudling  v.  Chicago,  176  Til.  346,  48  L.  B 
™S  general  words  following  enumeration  of  partlculi 
things  as  are  of  same  kind  as  those  enumerated. 

8  L.  R.  A.  330,  LAKE  ERIE  t  W.  K.  CO.  v.  SCOIT 

Cited  without  discuaaion  in  Louisville,  E.  &  St.  I 
App.  341. 
Damase  to  aHJalalaa;  properly  br  railroad > 

Cited  in  Metropolitan  West  Side  Elevated  E.  Co. 
and  Illinois  C.  R.  Co.  v.  Kuehle,  95  111.  App.   186,  h 
taken  away  because  act  authoriwd  by  law,  where  i   i 
such  as  would,  in  absence  of  logistative  authority,  con 
Chicago,  M.  &.  St.  P.  R.  Co.  v.  Darke,  143  ID.  234,  35 
tion  in  value  of  land  by  reason  of  noise  of  trains  is    i 
Calumet  k  C.  Canal  &  Dock  Co.  v.  Moraivetz,  105  III 
injury  from  noise,  soot,  and  cinders  proper  element 
nary  incidents  to  operation  of  railway;   Illinois   C. 
578,  62  N.  E.  708,  and  Illinois  C.  R.  Co.  v.  Schmidg 
inconveniences  occasioned  by  operation  of  railroad,  an 
ably  probable  to  ensue,  may  be  considered  in  detern 
of  property;  Wisconsin  C.  R.  Co.  v.  Wieczorek,  51 
and  vibration  of  ground  causing  ceiling  and  walls  • 
to  crack,  and  consequent  depreciation  in  value  of  t. 
damage;  Cliicago,  P.  A  St  L.  B.  Co.  v.  Leah,  162  II:    : 
special   disadvantages   and   annoyances,   which   interl 
property,  resulting  from  construction  of  railway  on 
tidered  in  estimating  damajje;  Davenport  R.  1.  i  N. 
App.  31,  holding  depreciation  in  marUc^t  value  resii 
operation  of  railroad,  measure  of  adjoining  owner's  d     i 
Davis,  71   111.  App.   102,   holding  railroad  relocatini 
owner  of  fee  or  by  authority  of  ordinance  of  city,  J     I 
ages  to  private  property;  Metropolitan  Wv.'^t  Side  ' 
L.  R.  A.  An.— Vol.  II.— 4. 
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App.  33G,  holding  that  recover;  can  be  had  for  injur}-  from  public  use  of  railroad, 
as  distinguished  from  sucli  private  use  as  railroad  may  lawfully  make  of  ita  own 

D«in«sc  distinct   tntn   that  of  public. 

Cited  in  Chicago  v.  Spoor.  190  III.  348,  60  X.  E,  540,  holding  recovery  for 
erection  of  public  improvement  in  street  muat  be  based  upon  special  damage,  in 
excess  of  that  to  public,  from  direct  pbyaical  dieturbance  to  right  connected  vitii 
property;  Pennsylvania  Co.  v.  Chicago,  181  III.  303,  53  L.  H.  A.  2M,  64  N.  E- 
825,  holding  remedy  of  abut  ting- property  owner  for  injury  from  use  of  street 
for  hack  stand  is  distinct  from  that  of  public  tor  which  he  may  have  compoi- 
sation  in  damages. 
'Wben   d*m«Be  kccrneii. 

Cited  in  Bachus  v.  Los  Angeles  Consol.  Electric  R.  Co.  103  Cal.  622,  42  Am. 
Rep.  140,  37  Pac  750,  liolding  in  action  for  damages  from  change  of  f^rade, 
plaintiff  entitled  to  recover  entire  damage  done  to  lot  by  permanent  change  in 
street;  Chicago,  P.  k  St.  L.  R.  Co.  v.  Leah,  41  III.  App.  588,  holding  recovery  for 
depreciati(m  in  value  of  property  from  construction  of  railway  in  highway  covers 
all  damages  that  may  accrue  from  future  maintenance  and  operation  of  railroad 
in  proper  manner. 
CoBdemutioB  o(  laud  (or  railroad  pnrpoao. 

Cited  in  footnotes  to  Jacksonville.  T.  &  K.  W.  R.  Co.  v.  Adams,  14  L.  R.  A. 
633,  which  authorizes  condenmation  of  land  irregularly  entered  upon;  Becker  v. 
Philadelphia  t  R.  Terminal  R.  Co.  35  L.  R.  A.  683,  which  holds  diminution  in 
profits  and  value  of  merchandise  by  removal  of  business  from  condemnation  of 
land  not  element  of  damages. 

Cited  in  note  (0  L.  K.  A.  299)  on  elements  of  damage  from  condemnation  of 
land  for  railroad  purposes. 

8  L.  R.  A.  333,  STANLEY  v.  STANLEY,  47  Ohio  St.  ZZ8,  21  Am.  St.  Rep.  806, 

24  N.  E.  403. 
Statatc  ot  llmltBtlaniit  latervaptloB  br  abaeaee  tmn*  state. 

Cited  in  Lindsay  v.  Maxwell,  4  Ohio  N.  P.  354,  holding  debtor's  temporary  ab- 
sence from  state  for  several  months  does  not  suspend  running  of  statute;  Web- 
ster V.  Citizens  Bank,  2  Uerdman  (Neb.)  368,  96  N.  W.  119,  holding  etatut* 
continues  to  run  in  favor  of  nonresident  coming  into  state  each  businesa  day. 

Cited  in  footnotes  to  George  v.  Butler,  57 -L.  R.  A.  SOB,  which  sustains  right 
of  grantee  of  mortgaged  premises  to  plead  limitations  against  foreclosure,  though 
debt  not  barred  as  to  mortgagor  because  of  absence  from  state;  Hogg  v.  Hartley, 
54  L.  R.  A.  215,  which  holds  personal  judgment  against  one  previously  leaving 
state  not  excused  by  absence  from  statute  of  limitations. 

8  L.  R.  A.  337,  FRIESZLEBEN  v.  SHALLCROSS,  0  Houat.  (Del.)  1,  10  Atl.  6"6. 
Power  of  taxation  |  extent  of> 

Cited  in  English  v.  Wilmington.  2  Marv.  (Dei.)  85,  37  Atl.  168,  holding  front- 
foot  assessment  for  sewer  constitutional. 
RISht    to    vote. 

Cited  in  footnotes  to  Morris  t.  Powell,  9  L.  R.  A.  326,  which  holds  law  requir- 


ing  regiBtiation  oE  only  part  of  voters,  void;  Brcn 
845,  which  holds  statute  requirinj;  notice  of  ctaini  i 
residing  less  than  e'tx  months  in  county,  void. 

Cited  in  notes  (14  L.  R.  A.  580)  on  oonstitutio 
munities,  and  protection;  [25  L.  R.  A.  482)  on  h< 
tax  or  property  i|ua1iIi(.'ation;  |20>  L.  B.  A.  414) 
qualiGcutioD  of  electors. 

8  L.  R.  A.  368,  LYON  v.  DENISON,  80  Mich.  371,  4 
praprrtT-  ■•!  ankject  to  ezecBtlon. 

Cited  in  footnotes  to  Lowenberg  v.  Greenebaum, 
levy  on  and  sale  of  stock  exchange  seat  ineffectual 
Bank  v.  Morrow,  38  L.  R.  A.  758,  which  holda  per 
in  consideration  of  donation,  not  property  subject  1 

S  L.  R.  A.  382,  SMITH  v.  SMITH,  84  Oa.  440,  11  8. 
MaFrlftfre)   ponHlet   of  Ikitb. 

Cited  in  note  (57  L.  R.  A.  173)  on  conflict  of  laws 
Gronnd*  (or  divorce. 

Cited  in  Ring  v.  Ring  (Ga.)  62  L.  R.  A.  879,  44 
habit  will  not  justify  divorce  on  ground  of  cruelty. 

B  L.  R.  A.  365,  WITTY  v.  MICHIGAN  MUT.  L.  IX; 

St.  Rep.  327,  24  N.   E.   141. 
Promliuory   notei    i*k«l    coMntltates. 

Cited  in  Kraft  v.  Thomas.  123  Ind.  615,  18  Am. 
holding  following  instrument  promissory  note;  "For  i 
man  three  hundred  dollars  in  full,  with  use  or  beare 
praiaement  laws.     Paid  when  kald  for.     Edward  Ki 

8  L.  R.  A.  360,  COOPER  v.  RICHMOND  ft  D.  R.  C( 

R«BOT«l  of  SPlloa  to  F'edrFBl  conrt  for  prejndl 

Followed  in  Brodhead,  v.  Shoemaker,  11  L.  R.  A 
petition  for  removal,  accompanied  by  affidavit  by  ai 
his  own  knowledge  exii^tence  of  prejudice  and  local  ii 

Cited  in  Waleott  v.  Wateon,  46  Fed.  531,  raining, 
whether  cause  may  be  removed  for  prejudice  and  li 
and  afEdavit;  Reeves  v.  Coming,  51  Fed.  773,  holi 
prejudice  or  local  influence  may  be  made  ex  parlc; 
4SS,  liolding  motion  to  remove  for  prejudice  or  loct 

Cit«d  in  notes  (11  L.  R,  A.  568)  on  removal  of  . 
infliience;  (II  L.  R.  A.  232,  11  L.  R.  A.  .i71)  on  remoi 
local  influence;   sufficiency  of  petition  and  affidavit. 

Disapproved  in  Niblodc  v.  Alexander,  44  Fed.  306, 
ant's  attorney,  averring  knowledge  of  prejudice  or 
lor  lemoval  of  cause. 
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!.  E.  5S0,  without  special   dia- 

■BUI   rcatrletloB   of  rate. 

ated  in  Elyton  Land  Co.  v.  Birmingham,  86  Ala.  481,  7  So.  901,  holding 
amount  of  Btate  assessment  lor  preceding  year,  not  enhanced  value  of  property, 
basis  for  ascertaining  Unit  of  taxation;  State  v.  Southern  R.  Co.  115  Ala.  257, 
22  So,  589,  holding  state  cannot  collect  school  tax  not  leviable  b;  municipality 
directly  because  exceeding  constitutional  limit. 
ConatllntfoiiKl  FFqalreamt   tkat  tax  be   koeordlns  to   valne. 

Distinguished  in  Smith  v.  County  Court,  117  Ala.  lOS,  23  So.  141,  holding 
special  vehicle  tax  for  improvement  of  roads,  unconstitutional. 

T«s*tlaii  (op  local  Im prove menta. 

Approved  in  Birminghain  v.  Lewis,  92  Ala.  356,  a  So.  243,  holding  lack  of  fundi 
no  defense  to  city  for  injury  by  uncovered  ditch  crossing  sidewalk  where 
corporate  powers  for  raising  funds  are  not  exhausted;  Montgomery  v.  Birdsong, 
120  Ala.  651,  28  So.  522,  upholding  enforcement  of  paving  tax  against  abutting 
owner  for  one  quarter  of  the  coat  of  the  improvement;  Austin  v.  Seattle,  2  Wash. 
609,  27  Pac.  657,  austaining  assessment  for  street  improvement  upon  lands  bene- 
fitted, according  to  frontage. 

Cited  in  Atlanta  v.  First  Presby.  Church,  88  Ga.  737,  12  L.  R.  A.  854.  13  B.  E. 
292,  holding  church  exemption  from  general  taxation  does  not  include  aasess- 
ments  for  local  improvements. 

Oiled  in  footnotes  to  GiUon  v.  Rush  County,  11  L.  R,  A.  835,  which  holda 
personal  property  liable  to  taxation  for  price  of  toll  road  purchased  to  make  it  a 
free  road;  Re  Orkney  street,  48  L.  R.  A.  274,  which  denies  right  to  assess  prop- 
erty abutting  on  out-de-^ac  for  extension  converting  same  into  open  street. 

Cited  in  notes   (28  L.  R.  A.  490)   on  charging  expense  of  grading  for  sidewalk 
upon  abutting  owner;    (12  L.  R.  A.  852}   on  nonexemption  of  church  property 
from  special  assessment. 
LeslalallTe  BOwer  limited  oalr  br  coaslltatlonal   reatrlistlaB. 

Cited  in  Southern  R.  Co.  v.  St.  Clair  County,  124  Ala.  494,  27  So.  23,  holding 
legislation  not  prohibited  by  Constitution,  valid;  Nicrosi  v.  Phillipi,  91  Ala.  307, 
8  So.  561,  holding  constitutional  provision  as  to  rights  of  resident  foreigners 
limitation,  not  grant,  of  legislative  power. 

8  L.  R.  A.  375,  WHEAT  v.  DINGLE,  32  S.  C.  473,  11  8.  E.  394. 
lasolvent  eatatea)    dlTldeada  on  aecnred  clalma. 

Cited  in  Jamison  v.  Adler-Goldman  Commission  Co.  50  Ark.  557,  28  8,  W.  35, 
and  Erie  v.  Lane,  22  Colo.  278,  44  Pac.  6B1,  holding  dividend  should  be  computed 
on  balance  after  crediting  security;  Ex  parte  Felder,  61  S.  C.  537,  30  S.  E.  737 
(dissenting  opinion),  to  point  that  dividend  should  not  be  computed  on  balance 
after  applying  proceeds  of  foreclosure. 

Distinguished  in  Ragsdale  v.  Winnsboro  Bank,  46  S.  C.  GS2,  23  S.  E.  947,  hold- 
ing secured  creditors  entitled  to  dividend  from  sureties'  estates  upon  face  of 
claim,  regardless  of  amount  received  from  principal's  estate;  Chemical  Nat.  Bank 
T.  Armstrong,  28  L.  R.  A.  235,  8  C.  C.  A.  160,  16  U.  S.  App.  465,  69  Fed.  377, 


holding  that  claims  of  creditors  ol  insolvent  natioii 
credit  for  collections  from  collaterals  after  bank's  ii 
Bank,  173  U.  S.  169,  43  L.  ed.  654,  19  Sup.  Ct.  S 
majority  holding  secured  creditor  of  insolvent  natio 
upon  face  of  claim  without  arediting  security. 
AaBlCnmeDti  >cceptBiiee  by  aecnred  ercdltop. 
DietingQished  in  Atlantic  Phosphate  Co.  v.  Law, 
holding  creditor  does  not  waive  secnri^  by  acceptin 

8  L.  R.  A.  378,  ABRAHAMS  v.  CALIFORNIA  POW 

23  Pac.  785. 
N«b1Is«>cc  ■•  to  exploalTVB. 

Cited  in  note  (29  L.  R.  A.  727)  on  negligence  in  i 

fl  L.  R.  A,  3B0,  COLEMAN  v.  FULLER,  105  N.  C.  32 
Gnarantr. 

Cited  in  footnotes  to  Starer  v.  Locke,  17  L.  R.  A.  ( 
notes  taken  by  agent  for  goods  sold,  not  covered  by  g 
of  agent's  engagements;  BIyth  v.  Pinkerton,  57  L.  R 
«nty  of  detective's  salary  and  expenses  in  working  up 
viction  of  suspect  and  settlement  of  bill. 

8  L.  R.  A.  383,  GARDINER  v.  GARDINER,  65  N.  H 
ReToeattoii  of  nlllB|  by  BBbseqaent  addtllona  a 

Cited  in  Bamewall  v.  Murrell,  lOS  Ala.  380,  18  Sc 
maile  as  required  by  statute  do  not  affect  validity  of  ' 

Cited  footnotes  to  Billington  v.  Jones,  56  L.  R.  A 
yoked  by  writing  on  it  atatement  that  it  is  void,  »i  i 
filing  it  nway;  Miles's  Appeal,  36  L.  R.  A.  176,  wh 
lefi-.icj-  from  will  not  revocation  of  lepncy;  Cutler  v.  C 
holds  will  revoked  by  adopting  mutilations  by  vermi 

8  L.  R.  A.  385,  JIISSOURI  P.  R.  CO.  v.  SHARITT,  4 

143,  23  Pac.  430. 
G«F>liibmeBt    Id   anotber  state  am   defcnitc. 

Followed,  in  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Sturn,  5   ■ 
holding  judgment  for  wages  against  employer  as  pai 
are  not  exempt,  no  bar  to  action  for  wages  in  stnti 

Cited  in  Chicago,  R.  I.  &.  P.  K.  Co.  v.  Campbell,  5  ; 
holding  garnishment  proceedings  pending  in  anot  ' 
exempt  no  defense  to  employee's  action;  National  I 
(Del.)  60,  44  L.  R.  A.  121,  60  Am.  St.  Hep.  90,  42  J  I 
of  debt  in  another  state  without  personal  jurisdicti  : 
action;  Willard  v.  Sturm,  90  Iowa,  558,  65  N.  W.  84 
ings  against  employer  for  wages  due  employee  not 
suit  for  wagi's  in  otlier  state  against  former,  and  rec 

Cited  in  footnote  to  O'Connor  v.  Walter,  23  L.  R. 
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ment  of  wag^s  in  other  state  by  asBignee  of  claim  against'  employee  not  con- 
clusive as  between  asaiKnor  and  employee. 

Disapproved  in  Chieiigo,  R.  I.  A  P.  R.  Co.  v.  Sturm,  174  U.  S.  713,  43  L.  ed. 
114.1,  19  Sup.  Ct,  Rep.  707,  holding  garnishment  proceedings  pending  in  another 
state  defense  to  employee's  action  for  wagea;  Harvey  v.  Great  Northern  E.  Co. 
60  Minn.  409,  17  L.  R.  A.  89,  52  N.  W.  005,  holding  prior  attachment  in  another 
state  bars  action  on  debt. 
SaecesalTe    vn>'>>l''hin«nla. 

Cited  in  footnotes  to  Siever  v.  Union  P.  R.  Co.  61  L.  R.  A.  319,  which  sustains 
right  to  injunction  against  prosecuting  multiplicity  of  garnishment  proceedings 
for  exempt  wages;  Rustad  v.  Bishop,  50  L.  R.  A.  168,  which  denies  right  to  hold 
back  successive  exempt  wages  by  successive  garnishments,  and  reach  same  by 
new  garnishment  after  exemption  period  expires. 

Sltna  or  debta. 

Cited  in  Central  Trust  Co.  v.  Chattanooga,  R.  &.  C.  R.  Co.  68  Fed.  689,  holding 
eitus  of  debt  follows  creditor's  domicil;  Gibbins  v.  Adamson,  5  Kan.  App.  03,  4S 
Pac.  871,  holding  situs  of  mortgage  for  purposes  of  taxation  is  owner's  residence; 
Illinois  C.  R.  Co.  y.  Smith,  70  Misa.  347,  10  L.  R.  A.  580,  35  Am.  St.  Rep.  651, 
12  So.  461,  holding  domicil  of  debtor  and  creditor,  where  debt  is  payable,  situs 
of  debt. 
—  For    pvirpoa«a   of   ffam  lab  ment. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  487,  41  L.  R.  A.  333.  72 
Am.  St.  Rep.  181,  23  So.  825,  holding  debt  garnishable  only  at  creditor's  domicil; 
Atchinson,  T.  i  S.  F.  R.  Co.  v,  Maggard,  6  Colo.  App.  96,  39  Pac.  985,  holding 
wages  can  be  garnished  only  in  state  where  eniployee  resides  and  renders  services; 
Kverett  V.  Connecticut  Mut.  L.  Ins.  Co.  4  Colo.  App.  514,  33  Pac.  616,  holding 
debt  owing  nonresident  creditor  cannot  be  garnished  by  m'rvicc  of  process  on 
agent  of  nonresident  debtor;  Reimers  v.  Sentco  Mfg.  Co.  30  L.  R.  A.  367.  17  C. 
C.  A.  231,  37  U.  S.  App.  420.  70  Fed.  577,  holding  debt  cannot  be  garnished  in 
state  where  plaintiff,  defend.! nt,  and  garnishee  nonresidents,  by  service  on 
garnishee's  agent;  National  Bank  v.  Furtick,  2  Marv.  (Del.)  53,  44  L.  E.  A.  118, 
B9  Am.  St.  Rep.  09,  42  Atl.  479,  holding  debt  due  nonresident  for  loss  of  property 
insured  in  another  state,  from  foreign  insurance  company,  not  garnishable. 

Cited  in  footnotes  to  Strause  Bros,  v,  Aetna  Ins.  Co.  48  L.  R.  A.  452,  which 
holds  debt  of  insurance  company  for  loss  in  other  state  without  situs  for  garnish- 
ment purposes  in  third  stafc  where  company  has  agent;  Lancashire  Ins.  Co.  v. 
Corbetts,  30  L.  R.  A.  640,  which  authorizes  garnishment  of  foreign  corporation 
for  debt  due  nonresident;  Tootle  v.  Coleman,  57  L.  R.  A.  120,  which  holds  right 
to  garnisli  debtor  not  limited  to  situs  of  chose  in  action ;  I^uisville  &  N.  R.  Co, 
V.  Nash,  41  L.  R.  A.  331.  which  holds  garnishment  of  debt  due  nonresident  not 
personally  served  in  stnfe,  invalid. 

Distinguished  in  McKee  v.  Purccll  Nat.  Bank,  1  Ind.  Terr.  292,  37  S.  W.  55, 
holding  deposit  in  bank  garnishable  there  regardless  of  depustior's  residence; 
Pennsylvania  H.  Co.  v.  Rogers,  52  W.  Va.  459,  62  L.  R.  A.  184,  44  S.  E.  30O,  hold- 
ing debt  owing  by  foreign  railroad  corporation  having  agency,  but  operating  no 
line,  within  state,  not  garnishable. 

Disapproved  in  Tootle  v.  Coleman,  57  L.  R.  A.  123,  46  C.  C.  A.  135,  107  Fed. 
43,  holding  debt  due  nonresident  creditor  from  resident  debtor  may  be  attached. 
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CoK«1mBlr«iiPBa  of  JadivmtntH  of  oth^r  itntrB, 

CitrtI  in  Wyctli  Hrirdwiira  &  JIfg.  Co.  v.  Lang,  54 
tutinnnl  requirement  thnt  faith  and  credit  be  gi\'e) 
atntew  does  not  preclude  inquiry  into  juriadiction. 
Statwttm  at  olb«r  ntntes. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  r.  McDon. 
statutes  of  anotber  state  vrill  not  be  judicially  nnti 

S  L.  R.  A.  393,  HEGKLER  v.  COMSTOCK,  1  S.  D. 
Nrffol  I  ability   of   aotCT' 

Cited  in  National  Bank  of  Commerce  v.  Feeney,  '. 
76  Am.  St.  Rep.  594,  80  N.  W.  186,  Reveraing  9  S.  1 
W.  874,  holding  stipulation  on  margin  of  note  foi 
turity  deHtroys  negotiability;  Randolph  v.  Hudson 
liolUing  provision  for  intereat  at  certain  rate  froia 
renders  note  non-negotiable ;  Second  Nat.  Bank  v. 
X;.  S.  App.  541,  66  Fed.  Ql,  holding  etipulation  to 
collection"  destroys  upgotiability;  Stadler  v.  First 
Am.  St.  Rep.  fi82,  56  Pac.  Ill,  and  Stebbina  v.  Lni 
«47,  holding  note  including  promise  to  pay  attomc 
suit  non-npjrotiable ;  Brooke  v.  Struthers,  110  Mich. 
272.  holding  provision  in  mortgage  accompanying 
bccnniu  due  on  failure  to  pay  taxes,  destroys  negotii 

Cited  in  footnotes  to  Gordon  v.  Anderson,  12  L. 
payable  to  certain  person  "el  al,,  or  order,"  non-i 
delphiB  Ball  Club,  11  L.  R.  A.  860,  which  holds  negc 
ing  no  seal  not  alTected  by  purported  seal. 

Distinguished  in  Merrill  v.  Hurley,  6  S.  D,  508,  5." 
958,  holding  negotiability  of  not*  not  affected  by  pr. 
after  maturity;  Chandler  v.  Kennedy,  8  S.  D.  C4,  6 
stipulation  for  attorney's  fee  does  not  destroy  negoti 
Noa->eso( table  aotcat   rtvbta  of  khIkbcc. 

Cited  in  Searles  v,  Seipp,  6  S.  D.  477,  61  N.  W,  t 
negotiable  note  takes  eubject  to  equities  between  oi 

8  L.  K.  A.  388,  fie  ROBINSON,  23  Neb.  135,  26  Am 
I.lnltllllr'  of  eitndlled  pvnOBS   to  civil  or  cfI 

Distinguished  in  State  ea  rel.  Petry  v.  Leidigb, 
liolding  extradited  person  may  be  prosecuted  for  oti 
Walker,  61  Neb.  814,  86  N.  W.  510,  holding  one  ext 
titled  to  reaaoDablo  time  to  return  before  service  ol 

8  L.  R.  A.  390,  MURDOCK  PARLOR  GRATE  CO. 

E.   854, 
IflabllUr  of  stAte  or  fl^overnnienlal  mK^acT  to  t 

Cited  in  Nash  v.  Com.  174  Mass.  338,  54  N.  E.  SO.^j 
lie  party  t<i  action  to  Bubject  moneys  due  to  contrai 
incut  of  material  man;  Locke  v.  St.ite.  140  N.  Y.  482 
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failure  to  aotity  purchaser  of  rights  after  lean 
husband's  deed  does  not  estop  her  to  claim  dowe 

^^  Ab   to  conlractB- 

Cited  in  Dailej  v.  Dailcy,  20  Ind.  App.  18,  58  I 
tract  to  join  in  conveyance  of    husband's    aepara 
promise  to  pay  her  portion  of  proceeds;     Crisma 
N.  E.  1101,  holding  liability  of  wife  on  lease  and 
that  she  did  not  occupy  premises;  Young  t.  McFad 
holding  wife  bound  on  note  executed  jointly  with  h 
in  defense  of  husband;  Kedy  v.  Kramer,  129  Ind.  4 
liable  on  purchase- money  notes  for  land,  executet 
she  acquires  beneficial  interest;  Magel  v.  Milligan, 
382,  50  N.  E.  5(14,  holding  husband  and  wife  prei 
n(.te  secured  by  property  held  as  tenants  by  entiret 
Ind.  22,  27  N.  E.   173,  holding  secret  agreement  I 
nf  loan  secured  by  wife  by  mortgRge  of  separate  pr 
bility;  Lackey  v.  BorufT,  152  Ind.  374,  53  N.  E.  4. 
defense  on  suretyship  contracts,  not  available  to  th 
wife's  mortgage;  Morningxtar  v.  Hardvick,  3  Ind. 
ing  wife's  Dote  in  payment  for  transcript  on  appeal 
surety  contract,  where  benefit  accrues  to  her  by  re 
Ind.  56,  38  N,  E.  406,  holding  married  woman  not 
against   payee  aware  of  application  of  proceeds;   V 
275,  16  I-  R.  A.  48,  31  N.  E.  70   (dissenting  opinio 
n'Oiiian  \iot  liable  to  innocent  purcha^r  in  due  coi 
surety  alii  p  on  face. 

Cited  in  footnotes  to  National  Granite  Bank  v.  T< 
Authorizes  action  at  law  againr^t  estate  of  married  . 
on  her  credit,  though  notes  given  by  her  void;  Ki  i 
014,  which  holds  married  woman  liable  on  her  gu 
and  psynble  to  her  order. 

BvrACB   of  provlns  and.  pIciidliiK  exception. 

Cited  in  Potter  v.  SheeU,  5  Ind.  App.  510,  32 
plaintiff  to  prove  that  wife  is  principal  in  note  e 
where  answer  shows  marital  relation;   Field  v.  Xi   , 
841,   holding  exception  aulFiciently  pleaded  by  stat   i 
of  note  for  hush  tid's  debt,  and  nonreceipt  of  proce^   ! 
529,  65  N.  E.   186,  holding  burden  on  wife  to  pro   - 
note  and  mortgage  on  land  held  by  entireties,  as  i   i 
Ind.  165,  64  N.  E.  603,  holding  complaint  showing 
eit  by  married  woman  alone  or  with  husband,  no 
principnlship,  sufficient;   Jackson  County  v.  State 
holding  nonexistence  of  exception  under  statute  < 
building  need  not  be  pleaded,  being  matter  of  de 
compliance. 

9  L.  H.  A.  410,  STANDARD  OIL  CO.  T.  GILBERT    : 
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8  L.  R.  A.  412,  CARSON  v.  MEMPHIS  &  C.  R.  CO.  88  Tenn.  040.  17  Am.  St. 

Rep.  921,  13  S.  W.  588. 
Da)r  ot  sariiliihee  to  i>lpnd  exemption. 

Cited  in  footnote  to  Jlissouri  P.  E.  Co.  v.  Wliipker,  8  L.  R.  A.  321,  which  holds 
gartiiiiliee  unprntreteil  wtio  does  not  set  out  facts  showing  exemption. 

Cit«d  in  note  (lU  L.  R.  A.  580}  on  duty  of  garnishee  to  set  up  exemption  of 
principal  debtor. 

Bztritterrltorlal  rtttet  at  eiemptloa  laiva. 

Cit«d  in  Chicago,  R.  I.  A  P.  R.  Co.  v.  Sturm,  174  U.  S.  718.  43  L.  ed.  1147, 
19  Sup.  Ct.  Rep.  797,  holding  exemption  laws  do  not  follow  debt  into  another 
jurisdiction;  Central  Trust  Co.  v.  ChattanooRa,  R.  4  C.  R.  Co.  (18  Fed.  1597.  rais- 
ing, without  deciding,  whether  exemption  laws  of  one  state  have  effect  in  another; 
Graham  v.  Stull,  93  Tenn.  680,  21  L.  R.  A.  247.  22  S.  W.  73S,  hoJiJing  nonresi- 
dent's widow  not  entitled  to  year's  support  out  of  estate. 

S  L.  R.  A.  414,  POND  v.  SHEEAX,  132  111.  312,  23  N.  E.  1013. 
BtBtnte  of  frandn. 

Cited  in  Dicken  v.  McKinley,  163  III.  322,  54  Am.  St.  Rep.  471,  45  N.  E.  134, 
holding  oral  promise  to  devise  land  to  adopted  child,  based  upon  consent  of  child 
and  parents,  not  binding  as  against  other  devisees,  in  absence  of  possession  bjr 
ehild. 

Cited  in  notes  (U  L.  R.  A.  962)  on  effect  of  statute  of  frauds;  (0  L.  R.  A.  129) 
on  promises  not  to  be  performed  within  one  year. 

Distinguislied  in  Qitinn  v.  Quinn,  5  S.  D.  333.  49  Am.  St.  Rep.  875,  68  X.  W, 
808,  holding  oral  contract  with  another  that  child  should  inlierit  adopting 
parent's  property,  enforceable  against  fraudulent  donees  and  devisees  thereof; 
Whiton  V.  Whiton,  70  111.  App.  S68,  holdinp  parol  agreement  not  to  disinherit, 
based  upon  payment  of  money,  binding  against  donee,  where  gift  operates  only 
as  testamentary  disposal. 

Cited  in  Swash  v.  Slmrpstein,  14  Wash.  43fl,  32  L.  R.  A.  799,  44  Pae.  902, 
holding  parol  agreement  to  devise  portion  of  estate,  including  both  personaltj' 
and  realty,  void  as  to  both  where  void  as  to  realty;  Hamilton  v.  Thirston,  93  Md. 
213,  49  Atl,  709,  holding  perforniance  by  plaintiff  does  not  tak*  parol  entire  con- 
tract to  devise  share  of  both  real  and  personal  estate  out  of  statute;  Grant  v. 
Grant,  63  Conn.  S33,  33  Am.  St.  Rep.  379.  2!)  Atl.  15,  refusing  specific  perform- 
ance of  oral  contract  to  devise  estate,  both  real  and  personal,  wlicre  void  as  to 
realty,  although  promisee's  obligation  performed;  Mioliigan  City  v.  Leeds.  24 
Ind.  App,  275,  55  N.  E.  799,  holding  written  lease  altered  orally  as  to  premises 
occupied,  though  in  other  respect  unchanged,  void  where  term  exceeds  length  of 
valid  parol  lease. 

Cited  in  Hwash  v,  Sharpstcin,  14  Wash.  4-36,  32  L,  R,  A,  799,  44  Pac.  8i52, 
holding  transfer  of  possession  essential  lo  validity  of  oral  contract  to  convey 
realty;  \^'right  v,  Raftrec,  181  III.  473,  54  N.  E.  098,  holding  oral  contract  for 
transfer  of  land  tnken  out  of  statute  only  by  payment  of  purchase  money,  posses- 
sion, and  valuable  improvements;  Eoenig  v.  Dohm,  209  111.  479,  70  N.  E.   1001, 
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lioldine  part  pnyment  of  purchasp  money  will  no 
cut  of  statute. 

Cited  in  note  (14  L.  R.  A.  883)  on  effect  of  pa 
PrAot  Af  oral  conlract. 

Cited  in  Wright  v.  Raftrw,  181  III.  470,  64  \ 
to  enforce,  has  burden  of  establisliins  contract  cl 

8  L.  R.  A.  41B.  JOHNSON  v.  ST.  PAUL  &  D.  R.  i 
St.t.iorr  ILbllltr  of  F«il,o«d.  to  .mploxee 

Cited  in  Schua  t.  Powern- Simpson  Co.  85  Mi 
owner  of  private  logfiing  railroad  liable  to  empl 
gence;  HelniB  v.  Kortliern  P.  E.  Co.  120  Fed.  3DI 
bility  is  wholly  statutory,  joint  action  for  net-] 
employee  againat  it  and  coenipioveo;  Sams  v  St 
Mo.  78,  61  L.  R.  A.  482,  73  S.  VV.  fi8fi,  holding 
to  employees  for  fellow  servant*.'  negligence  inappl 
—  HuardB  pernllar  to  PBllrosdliiK. 

Citmi  in  Akeson  v.  Chicago,  B.  &  Q.  R.  Co.  100  1 
railrond  liable  to  employee  engaged  in  filling  tendei 
negligence!  Steffenson  v.  Chicago,  M.  ft  St  P  R 
272.  47  >f.  W.  1088,  holding  railroad  liabTe  to'. 
fellow  servant  in  operating  hand  car;  Missouri, 
Kan.  153.  55  Pac.  ST-l,  holding  railroad  not  liable 
around  depot  for  fellow  servant's  negligence;  O': 
80  Minn.  31.  5]  L.  R,  A.  539,  82  N,  W.  lofid, 
section  hand  engaged  in  tearing  down  bridge,  fr 
Wei-wl  V.  Eastern  R.  Co.  7B  Minn.  240,  82  N.  W.  ; 
to  employee  in  gravel  pit.  injured  by  coal  fnltin 
Pearson  v.  Chicago,  M.  ft  St.  P.  R,  Co.  47  Minn.  1 
road  not  linble  for  negligence  of  plaintiff's  fellow  i 
Distinguished  in  Smith  v.  St.  Paul  ft  D.  R.  C( 
holding  railroad  liable  to  section  hand  working  on 
Di^npproved  in  effect  in  Callalian  v.  St.  Louis  S 
Co.  170  Mo.  490,  60  L.  R.  A.  254,  94  Ajn.  St.  Re 
railroad  liable  for  negligence  of  fellow  section  ham 
<;in>i>  and  apeclal  It-irliiliitlaB, 

Cited  in  State  cj-  ret.  Courthouse  ft  City  Hall  Ci 
58  N.  W,  150,  holding  act  authorizing  bonds  tc 
courthouse  in  Minneapolis  not  special;  State  ft  re. 
County,  48  Minn.  230,  31  Am.  St.  Rep.  6-30.  51  X 
«taring  emission  of  dense  smoke  in  city  of  St.  P 
nuisance,  unconstitufional;  State  v.  Gnrbroski.  ll" 
S2  Am.  St.  Rep.  524,  82  N.  W.  959.  holding  ad 
exempting  Union  soldiers,  unconstitutional;  Low  ■ 
142,  24  L.  R.  A.  708,  43  Am.  St  Rep.  GTO,  50  N.  V. 
excepting  from  its  operation  farm  ana  domestic  la 
Dawson  County  v.  Farmers  ft  M.  Irrig.  Co.  69  Net 
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exempting  irri^pition  companies  from  operation  of  law  requiring  maintenance  of 
bridges  over  ditches  crossing  highways,  invalid. 

Cited  in  footnote  to  Ballard  v.  Mississippi  Cotton  Oil  Co.  62  L.  R.  A.  407, 
which  holds  statute  making  corporations,  but  not  individuals,  liable  for  defective 
appliances  of  which  employees  knew,  unconstitutional. 

.  DUFFIES,  76  Wis.  374,  20  Am.  St.  Rep.  79,  45 

.  A.  549)    on  inducements  to  violate  obligations,   not 

—  Ot   wife. 

Cited  in  footnote  to  Sanborn  v.  Gale,  26  L.  R.  A.  864,  which  holds  running  of 
limitation  ngninst  action  for  alienation  of  wife's  affections  not  prevented  by 
ftip-eement  of  parties  to  adultery;  known  to  husband,  to  deny  same. 

—  Ot  bD-IWBd. 

DiscusBed  at  length  and  reaffirmed  in  Lonstorf  v.  Lonstorf,  118  Wis.  180,  05 
JI.  W.  Ml,  denying  wife's  right  of  action  for  alienation  of  husband's  affections. 

Cited  in  footnotes  to  Doe  v.  Roe,  8  L.  B.  A.  833,  which  holds  action  for 
alienating  husband's  atTections  by  debauching  and  carnally  knowing  him,  not 
maintainable;  Houghton  v.  Rice,  47,1/.  R.  A.  311,  which  denies  right  of  action 
against  other  woman  for  alienating  husband's  affections,  unaccompanied  by 
adulter}' :  Hodgkinaon  v.  Hodgkinson.  27  L.  R.  A.  120,  which  holds  one  bringing 
about  husband's  desertion  liable  to  suit  by  wife;  Dietznian  v.  Mullin,  50  L.  B.  A. 
808,  and  Betser  v.  Better,  52  L.  E.  A.  030,  which  sustain  wife's  right  of  action 
for  alienating  her  hu  si  wind 'a  alTections. 

Cited  in  notes  (10  L.  R.  A.  408)  on  liability  for  interrupting  marital  rela- 
tions;  (32  L.  R.  A.  623)   on  right  of  wife  to  maintain  action. 

Disapproved  in  «'arren  v.  Warren,  80  MIcli.  12.').  14  L.  R.  A.  546,  footnote 
p.  545,  flO  X.  W.  842;  Humphrey  v.  Pope,  122  Cat.  257,  54  Pac.  847;  Wolf  v. 
l-'rank,  02  Md.  140,  52  L.  R.  A.  104,  footnote  p.  102,  48  Atl.  132,— holding  that 
wife  may  maintain  action  for  alienation  of  husband's  nlTections;  Smith  v.  Smith, 
08  Tenn.  107,  60  Am.  St.  Rep.  838,  38  S.  W.  439,  holding  that  wife  ennnot,  with- 
out enabling  statute,  enforce  right  of  action  for  alienating  husband's  afTection;*; 
Price  v.  Price,  01  Iowa,  690,  29  L.  R.  A.  151,  51  Am.  St.  Rep.  360,  60  N.  W. 
202;  Gernerd  v,  Gernerd,  IS.i  Pa.  237,  40  L.  R.  A.  .150,  42  W.  N.  C.  51,  64  Am. 
St.  Rep.  OJO,  30  -Atl.  984;  Haynes  v.  Xowlin,  120  Ind.  686,  14  L.  R.  A.  790,  2» 
Am.  St.  Rep.  213,  20  K.  E.  389;  Clow  v.  Chapman,  ]2.>  Mo.  103,  26  L.  R.  A.  413. 
footnote  p.  412,  46  Am.  St.  Eep.  468,  28  S.  W.  328;  Beach  v.  Brown,  20  Wash. 
267,  43  L.  R  A.  115,  72  Am.  St.  Bep.  08,  55  Pac.  48,— holding  under  enabling 
acts  wife  may  sue  for  alienation  of  husband's  affectioDs. 
IVire'a  Bet  I  OB  tor  erlm.  cob. 

Cited  in  Kroessin  v.  Keller,  60  Minn.  375,  27  L.  R  A.  886,  51  Am.  St.  Rep. 
533,  02  N.  W.  438,  holding  wife  cannot  maintain  action  for  crim.  con.  against 
another  woman. 

■BBortlBBi    aa   elemeBt    o(   bsabBBd'H    dautaKee. 

;.  A.  694,  76  Am.  St.  Rep. 
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802,  80  N.  W.  M6,  holding  husband  may  recove 
AHBistance,  as  well  as  monej  value  of  wife's  sen 
AetioBD   (op  trnmrng*  to  peravni    nkat  a.re. 

Cited  in  Murraj  v.  Buell,  76  U'ts.  662,  20 
holding  cause  of  action  for  conspiracy  not  assi 
person." 
DBiBMCeB  (or  Biental  nSFrlns. 

Cited  in  Rueping  v.  Chicago  4  N.  W.  R.  Co, 
1013,  03  N.  W.  S43,  holding  compensatory  dams 
arising  from  wilful  act. 

8   L.  R.  A.  42S,  STONE  v.  HAMMELL,  83  Ca! 

Pac.  703. 
Snrctr'a   rlsht   o(  action   BKBln**  prtneltml. 

Approved  in  Yule  v.  Bishop,  133  Cal.  570,  65 
surety  paying  obligation  has  action  for  money  p 
of  payment;  Batth  v.  Graf,  101  Wis.  38,  78  N.  W 
action  upon  principal's  implied  promise  to  inden 

Limitation  of  action  as  to  aDFcty* 

Approved  in  Northwestern  Nat.  Bank  v.  Great 
7,  57  Fac.  440,  holding  surety's  statutory  action 
not  "ordinary  action"  l>arred  by  lapse  of  three 
Ohio  St.  35,  71  Am.  St.  Rep.  707,  53  N.  E.  447, 
flubrogated  to  mortgage  paid  for  principal,  barre 

8  L.  R.  A.  427.  SULLIVAN  v.  MAINE  C.  R.  C 
Violation  at  Snndar  laws. 

Cited  in  Donovan  v.  McCarty,  165  Mass.  547,  '■ 
ment  of  property  in  trust,  by  severely  injured  wo 

Cited  in  footnote  to  Com.  v.  Waldman,  11  L. 
barber  shop  open  on  Sunday  not  work  of  neccssit 

Cited  in  noU  (11  L.  R.  A.  SS)  ou  legality  of  cc 
^^  Am  defenae  to  nes'll^ence  action* 

Cited  in  Cleveland  v.  Bangor,  87  Me.  260,  47 
holding  driving  for  air  and  exercise  no  violation 
89  Ue.  573,  36  Atl.  1048,  holding  riding  bicycle  tc 
y.  Portsmouth  Bridge,  OS  N.  H.  383,  73  Am.  St. 
traveling  for  pleasure  on  Sunday  violation  of  stnt 

Cited  in  footnote  to  Gloss  v.  Miller,  20  L.  R.  . 
Sunday  law  by  hunting  no  defense  to  action  for 

B  L  E.  A.  428,  MILLER  v.  OTTAWAY,  81  Jlicl 

X.  W.  666. 
ntgku  ot   bona   Ide  hoMen. 

Appro\ed  in  Rublec  v.  Davis,  33   Neb.  784,  2! 
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135.  holding  bona  fide  purchaser  before  maturity  of  note  given  for  purehaae  price 
of  jock  not  affected  by  breaeli  of  warranty  of  wliieli  be  did  not  know. 

Cited  in  Jennings  v.  Todd,  118  Mo.  305,  40  Am.  St.  Rep.  373,  24  S.  W.  14S: 
United  States  Nat.  Bank  v.  Floss.  38  Or.  72,  84  -im.  St.  Rep.  752,  62  Pac.  7.1 1  ; 
Kinkel  t.  Harper,  7  Colo.  App.  54,  42  Pac.  173,— holding  knowledge  of  existence 
of  executory  agreement  for  which  note  given  does  not  defeat  bona  Bde  trane- 
feree's  right  to  recover. 
PreaampdOH  o(  ImlaFaee'ii  cood  faltk. 

Cited  in  Voorhees  v.  Fialier,  9  Utah,  308,  34  Pac.  64,  holding  poBBeaeion  of 
note  before  maturity  presumptively  lawful  and  bona  fide. 

8  L.  E.  A.  429,  WESTERN  U.  TELEG.  CO.  v.  WILLIAMS,  80  Va.  896,  19  Am. 
St.  Rep.  908,  11  S.  E.  106. 

Owncmlilp   of    tee   In   hishwar- 

Cited  in  Page  v.  Belvin,  88  Va.  OSD,  14  S.  E.  843.  and  Hodges  v.  Seaboard  A. 
B.  R.  Co.  88  Va.  054,  14  S.  E.  380,  holding  fee  of  highway  remains  in  abutting 

Wbnt  ■■  ■ddltlonal  Bprvltade. 

Cited  in  Jaynea  v.  Omaha  Street  R.  Co.  53  Neb.  649,  39  L.  R.  A.  757.  74  N.  W. 
67,  holding  poles  and  wires  of  electric  railfvay  additional  servitude;  Reid  Bros. 
V.  Norfolk  City  R.  Co.  94  Va.  121,  36  L.  R.  A.  275,  64  Am.  St.  Rep.  70S,  28  S.  E. 
423,  holding  conversion  of  single  track  horse-car  railway  into  double  track  elec- 
tric not  additional  servitude;  Meyer  v.  Richmond,  172  IT.  S.  95,  43  L.  ed.  379, 
19  Sup.  Ct.  Rep.  106,  holding  obstruction  of  street  under  municipal  ordinance 
by  railroad  not  in  front  of  plaintiff's  property,  not  additional  taking;  Home 
Bldg.  &  Conveyance  Co.  v.  Roanoke,  !}1  Va.  61,  27  L.  R.  A.  .'554,  20  S.  E.  895, 
liolding  approach  to  bridge  over  tracks  in  city  street  not  additional  servitude. 
—  Teleffrapk  and   telepksae  line*. 

Approved  in  Krueger  v.  Wisconsin  Telepli.  Co.  106  Wis.  108,  50  L.  R,  A.  304, 
81  N.  W.  1041;  Donovan  v.  Allert  (N.  D.)  68  L.  R.  A.  779,  91  N.  W.  441; 
.  aieaapeako  4.  P.  Telepli.  Co.  v.  MackenEie,  74  Md.  47,  28  Am.  St.  Rep.  219,  21 
Atl.  890;  East  Tennessee  Teleph.  Co.  v.  Russellville,  106  Ky.  870,  SI  8.  W.  308; 
Bronson  t.  Albion  Teleph.  Co.  (Neb.)  60  L,  R.  A.  428,  93  N.  W.  201, —  holding 
telephone  poles  and  wires  additional  servitude;  Hodges  v.  Western  U.  Teleg.  Co. 
133  N.  C.  235,  45  S.  £.  672,  holding  telegraph  line  on  railroad's  right  of  way, 
additional  servitude;  Cater  v,  Northivestem  Teleph.  Exch.  Co.  GO  Minn.  550.  28 
L.  R.  A.  315,  51  Am.  St.  Rep.  543,  63  N.  W.  Ill  (dissenting  opinion),  majority 
holding  telephone  poles  and  wires  not  additional  servitude. 

Cited  in  notes  (17  L.  R.  A.  480,  24  L.  R.  A.  721)  on  telegraph  and  telephone 
lines  as  additional  burden  on  highway. 

Distinguished  in  Magee  v.  Oiershiner,  150  Ind.  139,  40  L.  R.  A.  374,  65  Am. 
St.  Rep.  353,  49  K.  E.  951,  holding  reasonable  use  of  city  streets  for  telephono 
system  not  additional  servitude. 

8  L.  R.  A.  438.  STATE  v.  ROBBINS,  124  Ind.  308,  24  N.  E.  978. 
RJaht  to  ■«!■«  itrttcleii  connected  ^Ith  crlDilnal  act. 

Cited  in  Newman  v.  People,  23  Colo.  311,  47  Pac.  278,  holding  it  sheriff's 
duty,  independent  of  statute,  to  eeize  gambling  devices,  and  Mutual  ConmissiMl 
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&  stock  Co,  T,  Moore,  13  App.  D,  C.  86,  holdir 
giiilt  mny  be  seized  by  ofBcer  making  arrett. 
Uqf  pnocu   In  ■elmire   or   deatpncdvn  of  p 

Cited  in  Newman  v.  People,  23  Colo.  307,  4] 
deciding,  queHtion  whether  net  providing  for  desti 
out  notice  to  owner  constitutional;  lioescli  v.  K< 
083,  -11  N.  E.  320,  holding  statute  permitting  k 
jured,  abandoneil,  or  diKPa^ed  animala  without  w 

Cited  in  footnotes  to  Police  Comrs.  v.  \\'agnei 
police  officers  may  be  enipowered  to  seize  proper) 
Gee,  24  L.  R.  A.  359,  which  upholds  act  nuthorizii 
landH  without  notice  for  highway  repairs. 

Disapproved  in  Lnwton  v.  Steele,  152  U.  S.  143. 
499,  upholding  act  authorizing  summary  destructi 


Approved  in  Becker  v.  Yellowstone  County,  10 
to  consider  record  where  material  in  disordered 
Hont.  60,  24  Pac.  690,  refusing  to  consider  statin 
script  of  stenographer's  notes  by  question  and  am 
Co.  16  Mont.  116,  40  Pac.  182,  holding  stateme. 
orderly  and  chronological  order. 
Contracts  ■■   restntiit  of  tmde. 

Distinguished  in  State  ex  rel.  Robert  Mitchell  F 
39,  65  L.  R.  A.  649,  91  Am.  St.  Rep.  386,  66  Pa 
made  after  advertisement  limiting  right  to  bid  to 
Kstvppcl  —  Br  obtBlnlBK  ralln*. 

Approved  in  State  v.  Lucey,  24  Slont.  304,  61 
complain  of  instructions  submitted  by  counsel ;  ] 
43  Pac.  706,  holding  party  unable  to  complain 
Reynolds  v.  Fitzpatrick,  28  Mont.  177,  72  Pac.  510 
decision  obtained  upon  his  prior  appeal;  State  tx 
Dist,  Court,  10  Mont.  400,  26  Pac.  183,  holdin 
etDDot  decline  to  pay  costs  and  offer  to  proceed  » 
Distinguished  in  Fisher  v.  Briscoe.  10  Mont.  1 
upon  motion  to  strike  not  conclusive  on  court, 
pleadings  after  amendment. 
—  Br  pieadlas. 

Approved  in  Maul  v.  Scliultz,  19  Mont.  341, 
suing  for  reasonable  value  who  proves  written  lei 
proof  of  modiflcation  of  lease;  Newell  v.  Nichob 
holding  plaintiff  in  action  for  entire  purchase  ] 
sold  by  defendants;  Gettings  v.  Buchanan,  17  ^ 
original  complaint  functus  officio  by  tiling  amende 
Distinguished  in  State  ex  rel.  Leech  v.  Choteai 
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land  BuflicieDt  to  support  trover  for  grasa  cut  therefrom. 


Cited  in  Corthell  v.  Holmes,  88  Me.  31 
Qioval  of  obstruction  to  public  waj,  not  ii 


,  34  Atl.  173,  holding  act  done  in  Te- 
nsion of  property  right. 


*  U  R.  A.  450.  HARE  v.  MclXTVRE,  82  Me.  240, 
Fellow  •erTBDt'B  llabllltr  tor  aeKllreace. 

Cited  in  note   (28  L.  R.  A.  440)   on  liability  < 
negligence. 
-Correaiivndeiice   between    pi  end  Ins    nnd    pro 

Cited  in  Glover  v.  Jonea,  93  Me.  307,  49  Atl, 
not  nllpged  will  not  justify  decree. 
AMamptlon  of  risk. 

Cited  in  AdolIT  v.  Columbin  Pretzel  A  Baking  i 
321.  hoidinj;  BBHumption  of  risk  by  employee  orde 
for  which  hired,  question  for  jury;  Tucker  v.  No 
■an  Pac.  426,  holding  employee's  assumption  of  ri: 
neaa  need  not  be  averted. 

«  L.  R.  A.  453,  FOBES  v.  ROME,  W.  ft  0.  R.  CC 
Aetlonnble  Invulvn  ot  nbotter'a  rivbt. 

Approved  in  Mangam  v.  Sing  Sing,  11  App.  ] 
lioldlng  abutter's  riglit  to  recover  abandoned  ht( 
■other  public  purposes;  Brown  v.  San  Francisco,  1! 
mere  inconvenience  to  abutter  upon  street  diminish 
Tiot  damage  to  be  corapenaated. 

Cited  in  Garrett  v.  Latie  Roland  Eler.  B.  Co. 
■20  Atl.  830,  holding  construction  of  stone  abutme 
interfering  with  light  and  air,  no  taking  of  abuttt 
Island  R.  Co.  SS  App.  Dit.  385,  85  N.  Y.  Supp.  03 
fee  in  highway,  cannot  recover  damages  for  conntr 
Tailroad;  Reining  v.  New  York,  L.  4  \V.  R,  Co.  35  : 
-238,  holding  abutter  to  be  compensated  for  loss 
-conBtituting  change  of  grade:  Castle  v.  Bell  Tele 
K.  Y.  Supp.  482  (dissenting  opinion),  majority 
accommodate  wires  on  poles  therein,  not  additional 

Distinguished  in  Palmer  v.  Larehmont  Electric 
Supp.  522;  Eels  V.  American  Teleph,  A  Teleg.  Co.  1 
,18    N.   £.   202,   holding  electric   wire   tine   upon   c 
jibutter'a  rights. 
—  RnllwnT  In  street. 

Approved  in  Case  v.  Cayuga  County.  88  Hun,  61, 
V.  Ccwey  Island  ft  B.  R.  Co.  5  App.  Div.  468,  39  N. 
ot  highwsy  for  surface  railroad  not  infringement  o: 
to  street;  Syracuse  Solar  Salt  Co.  v.  Rome,  W.  ft  I 
N.  Y.  Supp.  5i)0,  holding  abutter  bounded  by  exterii 
Jor  consequential  damages  from  reasonable  use  of 
-V.  Mineola,  H.  ft  F.  Traction  Co.  178  N.  Y.  515,  71 
Div.  402,  78  N.  Y.  Supp.  fl37,  holding  abutter  not  ■ 
«njoin  construction  of  street  railroad;  Peek  v,  Schi 
63  N.  E.  357,  holding  electric  surface  railroad  , 
Tuylor  v.  New  York  ft  H.  R.  Co.  27  App.  Div.  20S 
raihvay  liable  for  use  of  temporary  structure  outsit! 
L   R  A.  Ac— Vol.  II.--5. 
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by  city;  Fries  v.  New  York  &  H.  R.  Co.  169  N.  T.  285.  62  N.  E.  358.  holding 
abutter  not  damaged  by  change  for  public  ™nvenience  of  grade  of  railway  right' 
fully  in  street;  Peck  v.  Schenectady  R.  Co.  87  App.  Div.  360,  T3  N.  Y.  Supp, 
764,  sustaining  right  of  abutter  with  fee  in  street,  to  injunction  a{;nin»t  street 
railway;  Syracuse  Solar  Salt  Co.  v.  Rome,  \V.  &  O.  R.  Co.  43  App.  Div.  206, 
60  X.  Y.  Supp,  40,  holding  abutter  with  title  in  street  lo  be  corapcnBated  for 
damage  to  business  from  dirt  and  dust  from  railway  in  street;  Lamm  v.  Cliicngo. 
St.  P.  M.  &  O.  R.  Co,  45  Minn.  78,  10  L.  R.  A.  271,  47  N.  \V.  455,  holding  that 
abutter  has. eosementH  of  access,  light,  and  air  in  whole  width  of  street  irrespec- 
tive of  ownership  of  fee;  Conabcer  v.  New  York  C.  i  H.  R.  R.  Co.  158  N.  Y.  487. 
51  X.  B.  402,  holding  that  deed  conveying  right  to  operate  and  maintain  railway 
in  street  includes  consequential  damages  from  operation;  MeCruden  v.  Rochester 
R.  Co.  5  Misc.  81,  25  X.  V.  Supp.  114,  holding  right  to  lay  tracks  without  com- 
jH'nfation  to  owner  of  fee,  not  within  common  council's  authorizilion;  Bucliotz 
V.  New  York,  L.  E.  4  W.  R.  Co.  66  Hun,  380,  21  N.  Y.  Supp.  503,  holding  railway 
not  liable  for  cutting  olT  travel  upon  premises  by  authorized  change  of  crossing: 
Betroit  Citizens*  Street  R.  Co.  v.  Detroit,  26  L.  R,  A,  676,  12  C.  C.  A.  373,  22 
I'.  S.  App.  570,  64  Fed.  637,  raising  without  deciding  question  whether  general 
power  to  regulate  use  of  streets  authorizes  consent  to  use  for  street  railway  pur- 
poses tor  term  or  in  perpetuity;  Kane  v.  New  York  Elev.  R.  Co.  125  N.  Y.  176. 
1 1  L.  R.  A.  642,  26  N.  E.  278 ;  Duyckinck  v.  New  York  Elev.  R.  Co.  3  Silv.  Ct. 
App.  319,  20  N.  E.  278,  holding  abutter  on  street  belonging  to  other  individuals. 
entiUed  to  compensation  frtnn  elevated  railway;  De  Geofroy  v.  Merchants  Bridge 
Terminal  R.  Co.  179  Mo.  718,  64  L,  R,  A,  907,  79  8.  W.  386,  holding  elevated 
street  railroad  an  additional  servitude;  Sperb  v.  Metropolitan  Elev.  R.  Co.  61 
Hun.  541,  16  N.  Y.  Supp.  302,  holding  elevated  railway  acquiring  right  to  main- 
tain stinicture  not  bound  to  compensate  for  injuries  incidental  to  operation; 
Hindley  v.  Metropolitan  Elev.  R.  Co.  42  Misc.  63,  85  N.  Y.  Sup^  581,  holding^ 
elevated  railroad  does  not  acquire  easement  in  certain  premises  by  prescription- 
where  recogniwDg  right  of  otJier  abutting  owners  to  compensation;  Sun  Printing 
&  Pub.  Asso.  V.  New  York,  8  App.  Div.  285,  40  N.  Y.  Supp.  007  [dissenting  opin- 
ion), majority  holding  construction  of  rapid  transit  railroad  within  city,  legiti- 
mate city  purpose. 

Cited  in  note  (14  L.  R.  A,  382)  in  note  on  injury  to  abutter's  easements  by- 
railroad  in  street. 

Distinguished  in  Abendroth  v.  Manhattan  R.  Co.  122  N.  Y.  17,  11  L.  R.  A. 
640,  19  Am.  St,  Rep.  401,  25  N.  E.  498,  holding  elevated  railroad  liable  for  ob- 
structing lights  and  for  smoke  and  cinders,  to  abutter  without  interest  in  street; 
Sperb  V.  Metropolitan  Elev.  R.  Co.  137  N.  Y.  158,  20  L.  R.  A.  756,  32  N.  E.  1050, 
holding  future  damages  to  abutter's  eBsenients  to  be  included  in  alternative 
damoges  given  in  lieu  of  injunction;  Kgerer  v.  New  York  C.  ft  H.  R.  R.  Co.  130 
N.  Y.  118,  14  L.  R.  A.  38.5,  20  N.  E.  95,  holding  railroad  liable  for  embankment 
cutting  off  access  to  abutting  premises  and  damaging  light  and  air.  although 
street  had  been  abandoned  where  no  compensation  had  been  made;  Reining  v. 
New  York,  L.  &  W,  S.  Co.  128  N.  Y.  162,  14  L.  R.  A.  135,28  N.  E.  640,  holding 
abutter  without  fee  in  street  entitled  to  compensation  for  authorized  railwav 
embankment  substantially  stopping  ordinary  street  usafre;  Mcrriman  v.  Utica 
Belt  Line  Street  R.  Co.  18  Misc.  275,  41  N.  Y.  Supp.  1040,  holding  abutter  wilh- 
(>ut  fee  in  street  may  restrain  construction  of  trolley  railroad  without  requisite 
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conaentB;  Emigrant  Mission  Committee  v,  BrcKil 
5B8,  47  N'  Y.  Supp,  344,  holding  elevated  railroad 
ground  trithout  specilic  legislative  authority,  li 
tu  adjoining  property;  Jeauine  v.  New  York,  L.  6 
13  a.  Y.  f^upp.  249,  holding  railroad  constructing 
formal  change  of  grade,  lioljle  for  depriretion  of 
Y'ork  &  H.  R.  Co.  74  App.  Div,  435,  77  Am,  St.  Re 
liability  to  abutter  under  statute  requiring  surfoi 
duvs  not  cover  specinl  damages  from  n 


8  I..  B.  A.  458,  PEOPLE  v.  E.  REMINGTON  t  S 
793. 

Action  for  interest  on  withheld  dividends  in  P« 
60  Hun.  308,  12  N.  Y.  Supp.  820. 
ObllBBtloB  ot  creditor  to  reaort  prlmarllr  lo  < 

Cited  in  Benecke  v.  Haebler,  38  App.  Div.  348.  5t 
ne<^  not  sell  collateral  before  proceeding  againsi 
Bristow,  51  App.  Div.  304,  64  N.  Y.  Supp.  802,  he 
not  bound  to  resort  to  collateral  given  bj-  pnjee, 
maker;  Jenkins  v.  Smith,  2i  Misc.  752.  48  N.  Y. 
need  not  enforce  remedies  against  indorner  of  mor 
lateral  stock  before  foreclosing,  though  thereby  in 

tf-ecnrrd  eredlfor*B  rlirlit   to  akitre   In  Inaolvea 

Cited  in  Ragsdale  v.  Winnsboro  Bank,  45  S.  C.  5! 
31  Miac.  304,  64  N.  Y.  Supp.  360;  Williams  r.  0> 
R.  226, — holding  creditor  entitled  to  share  pro  rala 
ing  on  credit  assigned  as  collateral;  Third  Nat.  Ba 
li.  R.  A.  330,  47  N.  W.  33,  holding  mortgagee  entith 
on  equality  with  unsecured  creditors;  Winston  v,  E 
310,  holding  creditor  entitled  to  share  in  proportion 
realizing  on  mortgage  collaterali  Re  Levin  Bros.  13 
iug  firm  creditor  secured  by  mortgage  on  partner's  In 
on  entire  claim ;  Re  Simpson,  36  App.  Div.  564,  55  > 
gagee  entitled  to  prove  entire  claim  against  mort 
spite  of  subsequent  foreclosure  of  mortgage;  Feopl 
Anso.  41  App.  Div.  285,  58  N.  Y.  Supp.  510,  holding 
insolvent  corporation  need  not  prove  against  specie 
ing  against  general  assets;  Be  Snyder,  29  Misc.  6, 
creditor  entitled  to  share  pro  rata  on  face  of  claim 
fund;  Re  Meyer,  78  Wis.  622,  II  L.  R.  A.  842,  foot 
435,  48  N.  »'.  55,  holding  due-course  holder  of  no 
for  face  of  note  in  assets  of  both  maker  and  indor 
TS  N.  y.  Supp.  312,  holding  stock  ex  change  credi 
clsim  against  general  assets,  in  addition  to  sharing 
exchange  seat;  Davidson  v.  John  Good  Cordage  & 
71  N.  Y.  Supp.  565,  holding  court  has  no  power  to  t 
by  creditor  pending  sequestration  proceedings;  Pe 
dent  Asso.  ISl  N.  Y.  496.  55  N.  E.  1053,  upholding 
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foreiRii  receiver  of  foreign  insolvent,  agninit  discrimination  against  domeatie 
creditors  by  reason  of  domestic  trust  fund  transmitted;  Re  Bingbamton  General 
Electric  Co.  143  N.  Y.  264,  38  N.  E,  ZllT,  refusing  to  enjoin  sale  of  corporate 
bonds  bj  creditors  on  voluntaTy  dissolution  of  corporation;  Chemical  Nat.  Bank 
V.  Armstrong,  28  L.  R.  A.  235,  8  C.  C.  A.  Ifll,  16  U.  S.  App.  iB6,  59  Fed.  378, 
Rereraing  CO  Fed,  805,  holding  amount  realised  in  cotlateials  after  insolvency,  but 
before  proof  of  claim,  need  not  be  deducted  from  face  of  claim;  New  York  Se- 
curity £  T.  Co.  v.  Lombard  Invest  Co.  73  Fed,  564,  holding  realization  on  col- 
lateral since  appointment  of  receiver,  does  not  deprive  creditor  of  right  to  divi- 
dend on  face  of  claim;  Tod  v.  Kentucky  Union  Land  Co.  57  Fed.  64,  holding 
creditor  entitled  to  share  in  proportion  to  face  of  claim  where  amount  realized 
on  collateral  does  not  cover  debt;  Wheeler  v.  Walton  4  W.  Co.  72  Fed.  968, 
holding  creditor  entitled  to  share  in  dividends  without  surrendering  or  realizing 
on  collateral;  Merrill  v.  National  Bank.  )73  U.  S.  141,  43  L,  ed.  644,  19  Sup.  Ct 
Rep.  360  ( DUtinguiahed  in  dissenting  opinion,  Merrill  v.  National  Bank,  173  U. 
8.  170,  43  L.  ed.  634,  19  Sup.  Ct,  Rep.  375)  holding  creditor  of  insolvent  national 
bank  may  receive  dividends  on  face  of  claim  without  deducting  realizations  on  col- 
lateral; High  V.  Fifth  Nat.  Bank,  97  Mich.  507,  21  L.  R.  A.  825,  56  N.  W.  927 
(distinguished  in  dissenting  opinion)  holding  trustee  in  certain  mortgages  for 
creditors  entitled  to  share  in  debtor's  assets  to  full-face  value  of  claims. 

Cited  in  footnote  lo  High  v.  American  Wheel  Co.  21  L.  R.  A.  822,  which  holds 
lecured  creditor  entitled  to  dividend  on  full  claim. 

Cited  in  note   (11  L.  R.  A.  328)   on  creditor's  right  to  dividends. 

Distinguished  in  Re  Atwood,  3  App.  Div.  581,  3B  N.  Y,  Supp.  338,  holding  con- 
signee cannot  prove  full  amount  of  claim  at  time  of  consignor's  assignment  where 
goods  held  and  sales  made  subsequently;  Doolittle  v.  Smith,  104  Iowa,  406,  73 
N.  W.  S67,  and  Sullivan  v.  Erie,  B  Colo.  App.  6,  44  Pac.  048,  holding  creditor 
realizing  on  collateral  after  allowance  of  full  claim  against  insolvent's  aswta, 
inay  share  in  final  settlement,  only  on  basis  of  balance;  Levy  v.  Chicago  Nat. 
Bank,  158  111.  96,  30  L.  R.  A.  382,  42  N.  E.  129,  Reversing  57  111.  App.  149,  hold- 
ing creditor  may  share  only  in  proportion  to  amount  of  claim  at  time  of  proof 
as  reduced  by  realization  on  eollateral  after  insolvency;  Jamison  v.  Adler-Gold- 
man  Commission  Co.  59  Ark.  656,  28  S.  W.  35,  holding  amount  realized  on  col- 
lateral by  secured  creditors  should  be  deducted  before  ratable  distribution  of 
insolvent  decedent's  estate;  Re  Waddell-Entz  Co.  67  Conn.  337,  35  Atl.  257,  hold- 
ing creditor  entitled  under  statute  to  share  only  in  proportion  to  amount  of 
claim,  less  value  of  security  not  surrendered. 

Disapproved  in  fl»  Frasch,  5  Wash.  346,  31  Pac.  755,  and  Philadelphia  Ware- 
house Co.  V.  Anniston  Pipe  Works,  106  Ala.  362,  18  So.  43,  holding  creditor  en- 
titled to  dividend  only  in  proportion  to  amount  of  claim  as  reduced  by  collateral 

8  L.  R.  A.  461,  MONTGOMERY  COUNTY  v.  RISTINE,  124  Ind.  242,  24  N.  E. 

990. 
RlKkt   or  fsonntr    to   relmbanenient    tar   charitable  espeadltarea. 

Cited  in  Marshall  County  v.  Burkey,  1  Ind,  App.  571,  27  N.  E.  HOB,  holding 
county  cannot  recover  from  husband's  estate  for  wife's  clothing  and  expense 
of  inquest  of  insanity. 

Disapproved  in  McNairy  County  v.  McCoin,  101  Tenn.  81,  41  L.  R.  A.  864.  4.'! 
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S.  W.  1070,  holding  county  pioviding  for  lunatic 
iodenmitf  out  of  estate. 


8  L.  R.  A.  464,  PITTSBURGH,  C.  t  ST.  L.  R.  CO. 
21  Am.  St  Rep.  840,  24  N.  E.  668. 


Approved  in  Alaever  v.  Minneapolis  k  St.  L.  R. 
751,  SS  N.  W.  B41,  holding  employer  liable  for  act 
Off  cock  to  frighten  children;  Rush  v.  Spokane  Fa 
(13  Pac.  500,  holding  railway  required  to  exercise  1. 
fcence  in  custody  of  dynamite;  Euling  v.  Chicago 
60  L.  R.  A.  160,  06  Am.  St.  Hep.  B38,  82  N.  W.  3 
injury  to  bystander  from  torpedo  exploded  by  en^m 
land  Tenninal  &  Valley  R.  Co.  v.  Marsh,  U3  Ohio 
N.  B.  821  (diSBenting  opinion)  majority  holding  r 
on  right  of  way  where  not  open  to  public  travel. 

Cited  in  footnotes  to  St.  I^uis,  A.  k  T.  R.  Co. 
which  holds  master's  duty  to  protect  repair  track 
Buflicient  if  faithfully  observed  by  employees;  Neh 
703,  which  holds  storing  dynamite  in  partially  bi 
quented  l^  chitdreD,  negligence. 

Cited  in  notes  (14  L.  R.  A.  675)  as  to  negligence  i 
dangerous  agencies;  (27  L.  R.  A.  163,  200}  as  to 
for  the  wrongful  or  negligent  act  of  his  servant  or 
claim  upon  the  master  by  reason  of  a  contract  in 

8  L.  R.  A.  467.  BELOW  v.  ROBBINS,  76  Wis.  600, 

416. 
ESwnpllon  Ibwb,  what  covered  &>-. 

Cited  in  Cleveland  v.  McCanna,  7  N.  D.  450,  41  : 
670,  75  N.  W.  908,  holding  mutual  judgments  can   < 
exemptian  laws;   Wabash  R.  Co.  v.  Bowring,   103 
holding  judgment  for  exempt  property  is  exempt;    ' 
494,  28  N.  E.  726,  holding  debtor  may  recover  froi 
nished  in  another  state;  Puget  Sound  Dressed  Be  ' 
Wash.  473,  27  L.  R.  A.  811,  48  Am.  St  Rep.  886,  30 
property  attaches  to  proceeds  of  insurance  thereon 
Wis.  356,  ill  N.  W.  900,  holding  landlord  cannot 
by  asserting  claim  for  rent;  Millington  v.  Laurer, 
386,  66  N.  W.  533,  holding  exemptioa  of  debtor': 
assignee. 

Cited  in  note  (19  L.  R.  A.  34)  on  setting  off  jud   t 
erty. 

8  L.  R.  A.  469,  HERRESHOFF  v.  BOUTINEAU,  1 

19  All.  712. 
CoalractB  In  reatmlDt  «f  trade. 

Approved  in  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I, 
p.  630,  49  Am.  St.  Rep.  784,  28  Atl.  973,  holding      > 
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W.  480. 
BiKlita  of  BbBtttoK  owner  In  hlshmr- 

Cited  in  Huffman  v.  State,  21  Ind.  App.  453,  60  Am.  St.  Rpp.  371,  52  N.  E. 
713,  holding  pipe-line  company  unlawfully  upon  highway  liable  in  trespass  to 
abutting  owner;  Stretoh  v.  Cassopolis.  125  Mich.  IGS,  5t  L.  Jt.  A.  346,  84  Am.  St. 
Rep.  507.  84  N.  W.  51,  holding  village  liable  to  abutting  owner  for  cutting  tree* 
within  highway. 


0*rn4lBK  FlKht  In  klKhmar. 

Cited  in  People  v.  Sajers,  105  Mich.  716,  63  N.  W.  1002   (dUsenting  opinion) 
tnajoritj  holding  one  unjustified  in  committing  assault,  evidence  failing  to  show 
4t  necessaiy  to  prevent  removal  of  drain. 
Acta  cOBBtKntlBB  aauiiilt. 

Cited  in  footnote  to  People  v.  Lee  Kong,  17  L.  H.  A.  626,  which  holds  firing 
pistol  at  bole  in  roof  where  policeman  believed  to  be  watching,  an  assault, 

S  L.  R.  A.  476,  KXIGHT  v.  LINZEY,  80  Mich.  396,  43  N.  W.  337. 
TnBBfrr  of  B«K<tl<)il>t«  pkpcr  to  cat  oR  defens**. 

Cited  in  Leland  v.  Goodfellow,  84  Mich.  362,  47  N.  W.  h6l,  holding  person 
procuring  Bohemian  oats  note  through  fraudulent  representations  as  to  char- 
acter of  transaction,  liable  in  damages  to  maker  compelled  to  pay  same  to  inno- 
■cent  purchaser. 

Cited  in  note  (27  L.  R.  A.  520,  521)  on  Habilitj'  for  transferring  note  to  bona. 
fide  holder  so  hb  to  cut  oB  defenses. 
"Wbo  are  boma  flde  parclaaseF*. 

Cited  in  footnote  to  Griffith  v.  Shipley,  14  L.  K.  A.  405,  which  holds  piir- 
■cliaser  of  note  known  to  have  been  given  for  "hulless  oats"  not  a  bona  fide  pur^ 
■«haser. 

Relief  of  parties  to  lllesal   coatraol. 

Distinguished  in  Wright  v,  Stewart,  130  Fed.  !>26,  holding  money  lent  to  stake- 
'holder  to  make  showing  recoverable  by  one  induced  to  bet  money  furnished  by 
•conspirators  on  fake  race. 

Cited  in  footnote  to  Wassermann  v.  Sloss,  38  L.  R.  A.  176,  which  holds  illegal- 
ity of  transfer  of  stock  to  president  for  corrupting  government  officials  will  not 
prevent  recovery  where  taken  by  president  for  own  use  instead. 

«  L.  H.  A.  480,  HUGHES  v.  BROWX,  88  Tenn.  578,  13  S.  W.  286. 
■atmtutK  of  llnltatlons. 

Cited  in  Ballard  v.  Scruggs,  00  Tenn.  589,  25  Am.  St.  Rep.  703,  18  S.  W.  250 
'holding  ten-year  statute  bars  suit  to  enforce  lien  of  levy  on  land;  Poindeiter  v. 
Kawlings,  106  Tenn.  101,  B2  Am.  St.  Rep.  860,  59  S.  W.  766,  holding  renewal  of 
purchase- money  note  or  new  promise  saves  vendor's  lien  from  bar  of  statute; 
Cooper  V.  Mill,  36  C'  C.  A.  410,  94  Fed.  590,  holding  nonoperntion  of  limitations 
during  coverture  does  not  disqualify  married  woman  from  HUing,  joining  husband 
as  nominal  plaintiff. 

Acnlnst  prraon  la  fldocJarr  rclnllon. 

Cited  in  Wallace  v.  Lincoln  Sav.  Bank,  86  Tenn.  650,  24  Am.  St.  Rep.  825,  15 
i^.  W.  448,  holding  statute  of  limitations  applicable  to  action  against  directors 
■for  loss  to  corporation  caused  by  negligence;  Eames  v.  Manly,  54  C.  C.  A.  564, 
117  Fed.  390,  holding  relief  against  allowance  in  excess  of  claims  fraudulently 
"procured  by  confidential  adviser,  barred  by  twelve  years  delay  nfter  discoverini; 
fraud;  Boyd  v.  Mutual  Fire  Asso.  116  Wis.  181,  61  L.  R.  A.  920,  66  Am.  St.  Rep. 
«48,  94  N.  W.  171,  holding  statute  of  liuiitations  runs  against  director's  li;i 
faility  for  misfeasance  or  malfeasance  in  office;  Fink  r.  Campbell,  17  C.  C.  A.  320, 


Pablle   rnterprlsri   br   mnnlclpBllIr FarnlahlBs-   Flpetrlclty-   or   gui   )•■ 

cltlmena. 

Approved  in  JackMnrille  Electric  Light  Co.  v.  JackBonville,  36  Fla.  260,  30  L. 
R.  A.  544,  51  Am.  St.  Rep.  24,  IS  So.  677.  Bnd  Citizens'  Gasliglit  Co.  v.  Wakefield, 
lel  Ma«a.  439,  31  L.  R.  A.  461,  37  N.  E.  444,  eusUining  power  of  l^slatare  to 
authorize  toun  to  purchase  and  maintain  gaB  or  electric  plant  to  furniBb  light 
to  inbabitantB. 

Cited  in  JleaJpy  v.  Hagerstown,  82  Md.  754,  48  Atl.  740,  holding  legislature 
muj  authorise  municipality  owning  plant  for  street  lighting  to  supply  light  b> 


citiMDB:  Mitchell  v.  Negaunee,  113  Mich.  366,  38 
468,  71  N.  W.  646.  holding  munici pal i ties  may  ' 
lighting  plants  and  furnish  light  to  citieens;  St* 
48  Ohio,  St.  137,  11  L.  K.  A,  738,  20  N.  E.  1061,  he 
inuoiclpalitj  to  acquire  natural-gas  supply  for  pul 
153  Masa.  130,  10  L.  R.  A.  398,  26  N.  E.  421,  hoi 
gas  or  electric  works  to  light  streets  not  to  be  in 
tain  street  lamps;  Wadsworth  v.  Concord,  133  N. 
C.  J.  concurring  in  result,  who  holds  furnishing  1 
purpose." 

Cited  in  note   (14  L.  R.  A.  268)  on  power  of  i 
ond  operate  electric  light  plants. 
ParnlshliiK   water  or   fael.    . 

Cited  in  Watson  v.  Needham,  161  Mass.  410,  24 
holding  municipality  may  legally  contract  to  sup) 
greenhouse;  Sutherland-lnnes  Co.  v.  Evart,  30  C.  C'. 
fed.  603,  holding  legislature  cannot  authorize  conti 
tain  hydrants  to  encourage  establishment  of  priva 
the  JusUces,  165  Mass.  601,  15  L.  R.  A.  SIO,  30  N. 
fuel  by  city  or  town  and  resale  to  inhabitants  cannot 

■VraBsportalloB  of  ■■■• . 

Cited  in  footnotes  to  Indianapolis  v.  Consumers'  G 
'which  holds  gas  company's  right  to'  repair  pipes  laic 
subsequent  ordinance  against  digging  in  street  wi 
Indianapolis  Nntursl  Gas  Co.  B  L.  R.  A.  602,  whicl 
of  fee  before  laying  gas  pipes  in  highway. 

Cited  in  notes  (10  L.  R.  A.  194)  on  power  of  gi 
L.  R.  A.  193)  on  supplying  natural  gas  as  business  . 

Bilvctrle   plBsts. 

Cited  in  Hoekinglism  County  Light  ft  P.  Co.  v.  He 

sustaining  right  of  electric  light  and  power  compan; 

Cited  in  note   |64  L.  R.  A.  41)   on  definitions  of 

(64  Ih  R.  A.  60)  on  taxation  of  manufacturing  corp   i 

8  L.  R.  A.  «0,  HIXCKLEY  v.  HORAZDOWSKI, 

618,  24  N.  E.  421. 
Maater'a  llBbllltr  to  TOBnr  eunloree. 

Cited  in  Morris  v.  Stanfield,  81  III.  App.  273,  ho 
gree  of  care  required  of  master  in  employing  youn) 
Chicago,  B.  ft  Q.  R.  Co.  v.  Eggman,  5S  111.  App.  682 
injury  to  six  teen -year-old  boy  going  under  care, 
ienced  and  fully  aware  of  character  of  ser\'ice;  Ke 
59  III.  App.  633,  holding  master  liable  for  loss  of 
on  pullej  close  to  revolving  saws  at  master's  di 
Reardon,  56  111.  App.  544.  holding  jury  should  cons 
squeezed  between  car  and  lumber  on  another  car 
Yi,rse  ft  Foundry  Co.  v.  Van  Dam,  149  111.  342,  36 
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furniture  manufacturing  oompaaj  cannot  own  stock  in  hotel  companj;  Peihtiga 
Oo.  T.  Great  Westem  Teleg.  Co.  50  111.  App.  825,  holding  InmbeT  company  cannot 
be  tuaeased  for  Bharea  in  telegraph  company  to  which  it  aubscribed ;  People  ex  rel. 
Moloney  v.  Pullman's  Palace  Car  Co.  175  111.  159,  64  L.  R.  A.  374,  51  N.  E.  OM, 
bolding  manufacturing  corporation  haa  no  implied  power  to  hold  stock  in  an- 
other corporation;  Martin  t.  Ohio  Stove  Co.  78  111.  App.  lOS,  holding  corporation 
cannot  acquire  stock  of  other  companies  through  the  medium  of  third  peraons; 
Northern  Securities  Co.  t.  United  States,  193  U.  S.  341,  48  L.  ed.  701,  24  Sup.  Ct. 
Bep.  436,  AfGrming  120  Fed.  726,  holding  corporation  formed  to  hold  atock  of 
<ximpeting  railroads,  obtained  in  exchange  for  its  own,  an  unlawful  combination; 
liobotham  t.  Prudential  Ina.  Co.  64  N.  J.  Eq.  696,  S3  Atl.  842,  holding  corpora- 
tions may  be  formed  to  purchase  and  deal  in  stocks  of  others;  Marshall  &  B. 
Co.  V.  Nashville,  108  Tenn.  510,  71  S.  W.  815,  holding  ordinance  requiring  union 
label  on  city  printing  invalid;  .John  D.  Park  &  Sons  Co.  v.  National  Wholesale 
Drujcgists'  Abbo.  175  N.  Y.  38,  82  L.  R.  A.  847,  9G  Am.  St.  Rep.  578,  67  N.  E.  130 
(dissenting  opinion)  majority  holding  plan  of  druggists'  association,  adopted  b; 
manufacturers,  for  rebate  to  concerns  maintaining  selling  price,  valid. 

Distinguished  in  Whalen  v.  Stephens,  193  111.  141,  61  N.  E.  S21,  Affirming,  92 
III.  App.  254,  holding  that  donation  of  corporate  stock  can  be  made  to  other 
corporation;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  637,  65  N.  B.  470. 
holding  corporation  cannot  obtain  control  of  another  corporation  by  having 
latter'i  stock  turned  over  to  trust  company  for  its  benefit;  McCoy  v.  World's 
Columbian  Exposition,  186  III,  380,  78  Am.  St  Rep.  288,  57  N.  E.  1043,  Affirming 
S7  III.  App.  607,  holding  subscriber  to  stock  cannot  defend  against  assessments 
because  other  subscribers  are  corporations  unless  their  obligations  have  not  been 
fulHIled;  De  La  Vcrgne  Refrigerating  Mach.  Co.  v.  German  Sav.  Inst.  175  U.  S. 
55,  44  L.  ed.  70,  20  Sup.  Ct.  Rep.  20,  holding  statute  permitting  manufacturing 
•companies  to  purchase  other  property  necessary  for  their  busineaa  does  not 
authorize  purchase  of  stock  of  other  corporations;  Parsons  v.  Tacoma  Smelting 
A  Bef.  Co.  25  Wash.  608,  85  Pac.  785,  holding  corporation  cannot  acquire  stock 
of  another  corporation  by  expression  of  such  poner  in  its  articles  of  incorpo- 
Mtion;  Tourtclot  v.  Whithed,  S  N.  D.  478,  84  N.  W.  8.  holding  bank  can  receive 
stock  of  milling  company  in  payment  of  debt,  t«1ieving  it  can  more  quickly 
realize;  Willoughby  v.  Chicago  Junction  R.  ft  United  Stoclt-Yards  Co.  50  N.  J. 
Eq.  678,  25  Atl.  277,  holding  questions  relating  to  invalidity  of  corporation  con- 
trolling stock  of  another  company  should  be  presented  by  attorney  general  in 
behalf  of  state. 
Iilatpllltr  on  •abacFlptloa  to  atfick. 

Cited  in  Bent  r.  Underdown,  156  Ind.  519,  60  N.  E.  307,  holding  stockholder 
cannot  be  compelled  to  pay  more  of  subscription  than  he  agreed  to  in  articli^s 
of  incorporation;  Loverin  v.  McLaughlin,  161  III.  432,  44  N.  E.  00,  holding 
articles  of  incorporation  not  conclusive  evidence  that  all  subscriptions  are  bona 
fide. 
Foiver  of  corpavBtlOBa  to  eoiabliie. 

Cited  in  United  States  v.  Addyston,  Pipe  &  Steel  Co.  46  L.  R.  A.  138,  29  C.  C. 
A.  160,  64  U.  S.  App.  723,  85  Fed.  291,  holding  ruinous  competition  threatening 
business  suicide  no  excuse  for  combination  in  restraint  of  trade  under  United 
States  statute;  Levin  v.  Chicago  Gaslight  *  Coke  Co.  64  III.  App.  3B7,  holding 
stockhol  der  in  illegal  trust,  who  has  taken  stock  in  successor  corporation,  cannot 


tear  down  that  cor|Kiratioii ;  Bishop  v.  AmericaD  PreaervetB'  Co.  157  111.  310,  4S 
Am.  St.  Rep.  317,  41  N.  E.  705,  holding  compaoy  formed  to  purchase  preserving 
companies,  illegal  combination;  Distilling  &,  Cattle  Feeding  Co.  v.  People,  156 
HI.  489,  47  Am.  St.  Rep.  200,  41  It.  E.  ISB,  holding  combination  to  control  manu- 
fxcture  and  sale  of  distillery  products,  illegal;  Holmes  &  G.  Mfg.  Co.  v.  Holmes 
A  W.  Metal  Co.  127  N.  Y.  257,  21  Am.  St.  Rep.  448,  27  N.  E,  831,  holding  purely 
private  corporation  may  sell  its  plant  and  retire  from  buBiness  with  coaaent  of 
all  RtoclCholderB ;  Brunswick  Gaslight  Co.  v.  United  Qas,  Fuel  £  Light  Co.  85  :^fe. 
530,  35  Am.  St.  Rep.  385,  27  Atl.  625,  holding  gas  company  cannot  sell,  leafle,  or 
assign  its  corporate  rights  to  another  gas  company;  National  Lead  Co.  v.  S-  E. 
Grote  Paint  Store  Co.  80  Mo.  App.  270,  holding  eombination  illegal  under  anti- 
trust law  cannot  be  operated  as  corporation  by  its  constituent  members;  Queen 
Ins.  Co.  V.  State,  86  Tex.  266,  22  L.  R.  A.  492,  24  S.  W.  397,  holding  combination 
of  insurance  companies  fixing  rates  not  unreasonable  restraint  of  trade  aimed  at 
Ly  statute;  McCutcheon  v.  Merz  Capsule  Co.  31  L.  R.  A.  419,  19  C.  C.  A.  113, 
37  C  S.  App.  586,  71  Fed.  T92,  holding  corporation  cannot  se'l  its  entire  plant  to 
another  corporation  to  be  organized  to  carry  on  same  business;  Chevra  Bnai 
Israel  v.  Chevra  Bikur  Cholim,  24  Misc.  190,  52  N.  Y.  Supp.  712,  holding  a  be- 
nevolent and  B.  religious  corporation  cannot  consolidate  without  legislative 
Banctkm;  Stockton  v.  Central  R.  Co.  50  N.  J.  Eq.  76,  17  L.  R.  A.  107,  24  Atl.  964, 
holding  railroad  cannot  be  leased  to  forei^^n  corporation  by  device  of  a  nominal 
leasee;  State  v.  Nebraska  Distilling  Co.  29  Neb.  715,  46  N.  W.  155,  annulling- 
franchise  of  n  distilling  company  which  has  sold  to  trust  all  of  its  property  and 
righth;  State  ex  rel.  Snyder  v.  Portland  Natural  Gaa  &  Oil  Co.  153  Ind.  488.  5» 
L.  R.  A.  41.5.  74  Am.  St.  Rep.  314,  53  N.  E.  1081),  holding  gas  company  owed  duty 
to  public  and  may  be  deprived  of  franchise  for  combining  with  rival  company  to 
Sx  prices;  Harding  v.  American  Glucose  Co.  i82  111.  017,  64  L.  R.  A.  764,  74  .\ra. 
St.  Rep.  189,  55  N.  E.  577,  holding  glucose  company,  formed  to  take  all  propertiett 
of  competing  companies,  a  trust;  South  Chicago  City  R.  Co.  v.  Calumet  Electric 
Street  R.  Co.  171  HI.  397,  49  N.  E.  578,  holding  contract  by  competing  street  car 
lines  virtually  agreeing  not  to  cross  each  other's  tracks  illegal ;  Cnited  States  v. 
E.  C.  Knight  Co.  156  U.  S.  29,  39  L.  ed.  335,  15  Sup.  Ct.  Rep.  249  (dissenting- 
opinion)  majority  holding  combination  of  sugar  refineries  cannot  be  suppressed 
under  act  to  protect  trade  and  commerce  against  monopolies. 

Cited  in  footnotes  to  San  Diego. Water  Co.  v.  San  Diego  Flume  Co.  29  L.  R.  A. 
839,  which  upholds,  appointment  of  other  corporation  to  act  as  sole  agent  for 
sale  of  water  within  city  by  plants  of  both  corporations;  Gloucester  Isinglass  &. 
Glue  Co.  V.  Russia  Cement  Co.  12  L.  R.  A.  563,  which  holds  agreement  to  prevent 
competition  between  corporations  in  manufacture  of  glue  under  patent,  valid. 

Cited  in  note   (52  L.  R.  A.  380,  381,  391)  on  right  of  corporations  to  consoli- 
date. 
'Wkat  Incladed  In   Implied  snd  Ineldenta.!  poners. 

Cited  in  Fritze  v.  Equitable  BIdg.  t  L.  Soc.  196  HI,  196,  57  N.  E.  873,  holding 
building  and  loan  society  cannot  adopt  amendment  to  by-laws;  National  Home 
Bldg.  t  L.  Aaso.  V.  Home  Sav.  Bank,  181  III.  42,  64  L.  R.  A.  402,  72  Am.  St.  Rep. 
245,  54  N.  E.  619,  holding  building  association  not  liable  for  deficiency  in  fore- 
closure of  mortgage  it  hod  assumed  to  pay  outside  of  its  powers^  Chicago  r. 
Wilkie,  86  HI.  App.  321,  holding  requirement  ttjat  plumbers  must  be  licensed 
within  implied  power  of  city;  People  ex  rel.  Moloney  v.  Pullman's  Palace  Car 
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■Co.  17S  HI.  137,  84  L.  K.  A.  374.  51  X.  E.  684,  hoi 
'haa  Implied  power  to  build  office  building  sufflnt 
■own  whole  city;  Bath  Gaslight  fo,  v.  Claffy,  151  1 
K.  390,  holding  corporation  ban  not  implied  pow< 
4]uarter  ot  century ;  State  ex  rel.  Jacksoii  v.  Xew 
St.  Rep.  476,  25  So.  403,  holding  incidenUI  powei 
-BoA   immedintely  appropriate   to   specific   power  | 

176  111.  347,  48  L.  R.  A.  232.  52  X.  E.  44,  holdiu) 
■cigarettes  to  minors  under  sixteen  valid  as  implu 

Ind.  261,  64  N.  E.  880,  holding  manufacture  of  elec 

■to  purpose  of  electric  light  and.  power  company. 

Cited  in  footnote  to  Newell  v.  Meyendorff,  8  L. 

•contract  giving  exclusive  agency  in  certain  territory 

Voir  ekarter  kiTcetcd  br  atKtnte  ot  l&oorpom.' 

Cited  in  Csrlyle  v.  Carlyle  Water,  Light  ft  P. 

-city   must   take   water   from    company   with   whic] 

period  of  years  and  at  reasonable  price  until  subst 

State,  69  Ark.  530,  65  S.  W.  465,  holding  state 
-powers  of  corporation  if  not  deprived  of  property 

ville  V.  Danville  Water  Co.  178  111.  306,  69  Am. 
lioldtng  proviBions  of  general  act  were  incorporate 

pany  and  aubj'>ct  to  alteration  by  legislature;  K 
■000,   holding  act  under   which   benefit   asEiociation 

tract  between  corporation  and  member;   Bixler  v. 

N.  E.  84S,  holding  charter  of  corporation  includei 
•Chicago  Union  Traction  Co.  v.  Chicago,  lOB  III.  5 

4S1,  holding  provisions  of  general  incorporation  ai 
«f  traction  company  formed  to  lease  and  operate 

Ross  V.  Anderson,  31  ind.  App.  44,  67  N'.  E.  207.  I 
-of   incorporation,   in   contravention  of  statute   pro 

oOicerB,  void. 

'C«BtraeM  asalnat  pabllc  poller. 

Cited  in  Jay  County  v.  Taylor,  123  Ind.   153,  : 
liolding  contract  by  county  board  to  employ  couns  I 
against  pu'uUc  policy;  Viaalia  Gas  A.  Electric  Li(  i 
43   Am.  St  Rep.   105,  37   Pac.   1042.  holding  leaM 
its  whole  plant  is  against  public  policy;   People  i 
III.   App.  3G2,   holding  public  policy  did   not   req'  i 
affecting  elevated  railroad  to  be  tested;   Witt«nbe:  [ 
43  N.  W.  842,  holding  right  to  run  hotel  not  a  in   i 
no  duty  to  public  except  as  his  guests;  Consume]   ' 
Ind.  568.  51  Am.  St.  Rep,  193,  41  N.  E.  104»,  ho   i 
■or  gasoline  anywhere  in  state  outside  of  one  cit; 
•traint  of  trade;  Hannah  v.  People,  108  HI.  W,     I 
-change  public  policy  based  on  ConHtitution  does  n   I 
Fishbum  t.  Chicago,  171  HI.  340,  39  I-  R.  A.  482 
632,   holding  contract  under  ordinance  requiring    | 
Idnd  controlled  by   monopoly,   void;    ^^'akefleld   i 
L.  R.  A.  516,  96  Am.  St  Bep.  207,  63  N.  E.  9    : 


against  grain  elevators,  not  against  public  policy;  Bobson  t.  Hamilton,  41  Or. 
245,  69  Pac.  651,  Betting  aside  transfer  of  property  in  fraud  of  creditor  »^os« 
judgment  was  for  price  of  land  sold  to  take  husband  and  son  out  of  statf  to 
avoid  prosecution. 

Cited  in  note  (13  L.  R.  A.  384)  on  power  of  municipalitj'  to  create  monopolv. 
QnABl-pnblle   eorporAt  Iodk. 

Cited  in  Westfleld  Qob  &  Mill.  Co.  v.  Mendenhail,  142  Ind.  545,  41  N.  E.  1033, 
holding  gas  company  owes  duty  to  public  and  cannot  cliarge  conauuier  more  tliaii 
ni.'Uiimum  rat*;  Woodberry  v.  McClurg,  78  Miss.  836,  29  So.  514,  refusing  to 
grant  charter  to  company  with  power  to  dig  gravel  pits,  own  mills,  electric 
light  plants,  hotels,  and  stock  of  other  corporations. 

C^ted  in  footnote  to  People  v.  Buffalo  Stone  &.  Cement  Co.  16  L.  E.  A.  240, 
\rhich  requires  dissolution  of  corporation  on  failure  to  pay  in  capital  stock  within 
two  years. 

Cit«d  in  note  (13  L.  R.  A.  3S4)  on  power  of  municipality  to  create  monopoly. 

8  L.  R.  A.  508,  CHICAGO  &  N.  W.  E.  CO.  v.  CHAPMAN,  133  111.  96,  23  Am.  St, 

Rep.  587,  24  N.  E.  417. 
PowcF  to  limit  llBbllltr   br   exprcM  contract. 

Cited  in  Springer  v.  Ford,  3S  111.  App.  541,  holding  carrier  only  freed  from 
liability  for  ordinary  negligence  by  express  contract;  Chicago  4  N.  W.  R.  Co.  v. 
Calumet  Stock  Fnrni,  104  111.  13,  88  Am.  St.  Bep.  68,  61  N.  E.  1095,  holding 
question  of  assent  to  bill  of  lading  stipulation  limiting  liability,  for  jury;  Balti- 
more &  0.  S.  W.  E.  Co.  V.  Rosa,  105  111.  App.  60,  holding  contract  limiting^ 
time  for  presenting  claim  to  carrier  for  damages,  binding  on  shipper;  Chicago 
&  A.  E.  Co.  V.  Davis,  159  III.  59,  50  Am.  St.  Rep.  143,  42  N.  E,  382,  holding 
carrier  not  released  by  mere  bill  of  lading  stipulation  from  liability  for  furnish- 
ing defective  relrif-erator  ears ;  Cliicago  &  N.  W.  R.  Co.  v.  Simon,  160  111.  B52, 
43  N.  E.  006,  AiTirming  57  III.  App.  504,  holding  carrier  not  exempted  by  mere 
statement  in  receipt  or  bill,  from  common-law  liability;  United  States  Eip.  Co. 
V.  Council,  84  111.  App.  497,  holding  carrier  not  exempted  by  special  contract 
from  liability  for  negligently  causing  death  of  live  stock;  Chicago  &  N.  W.  R. 
Co.  V.  Calumet  Stock  Farm,  96  111.  App.  340,  holding  carrier  not  exempt  froiiv 
liability  for  carelessly  injuring  live  stock  by  making  "flying  switch;"  Georgia  R. 
&  Bkg.  Co.  V.  Keener,  93  Gu.  810,  53  L.  R.  A.  722,  44  Am.  St.  Rep.  197,  21  S.  E. 
£87,  holding  contract  limiting  liability  on  household  goods,  for  reduced  rate, 
inoperative  in  case  of  carrier's  negligence;  Ullman  v.  Chicago  &  N.  W.  R.  Co, 
112  Wis.  167,  66  L.  E.  A.  249,  88  Am.  St  Kep.  040.  88  N.  W.  41,  holding- 
doubtful  whether  carrier  could  obtain  exemption  from  liability  for  negligence; 
Brockway  v.  American  Exp.  Co.  108  Mass.  258,  47  S.  E.  87,  holding  contract 
exempting  carrier's  liability,  invalid  where  made,  not  enforceable  in  Massachu- 
setts; Wabash  R.  Co.  v.  Harris,  55  III.  App.  102,  holding  mere  acceptance  with- 
out objection  of  hill  of  lading,  limiting  liability,  not  conclusive  of  assent  thereto. 

Cited  in  notes  (10  L.  R  A.  419)  on  restriction  of  carrier's  power  to  limits 
liability  hy  contract;  (14  L.  R.  A.  434)  on  carrier's  power  to  limit  amount  of 
liability  in  cases  of  negligence. 

Distinguished  in  Chicago,  B.  &  Q.  R  Co.  v.  Gardiner,  51  Neb.  75,  70  N.  W. 
B08,  refusing  to  enforce  contract  limiting  liability  of  carrier,  admitting  it  to  be- 
valid  in  state  where  made;  Blank  v.  Illinois  C-  R.  Co.  80  III.  App.  484,  upholdin.- 
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497-511.]  L.  R.  A.  CASES  AS  AUTHORITIES.  T» 

express  mesHenger'B  contract  relieving  carrier  from  liabilitj'  for  injury,  for  license- 
to  ride  in  cars. 
Llsbllltr  to'  (FiMs  nrvl  !■*>««• 

Cited  in  Chicago  &  N.  W.  R.  Co.  t.  Calumet  Stock  Farm,  194  HI.  13,  93  Am^ 
St.  Rep.  68,  61  N.  E.  1095,  holding  question  whether  injur;  was  caused  b;  de- 
fendant's gross  negligence  for  jury;  Wabash  R.  Co.  v.  Brown,  51  111.  App.  658,. 
holding  exemption  from  liability  for  accident,  not  applicable  to  accident  caused 
by  grosi  negligence  of  carrier's  sei-vantai  Illinois  C.  R.  Co.  r.  Leiner,  202  111.. 
62B,  Q5  Am.  St.  Rep.  266,  67  N.  E.  39S,  holding  railroad  liable  for  death  o£ 
person  wrongfully  on  train,  resulting  from  gross  negligence. 
FixinK  vaJne  of  Kooda  ablpiied. 

Cited  in  Pacific  Erp.  Co.  v.  Foley,  46  Kan.  474,  12  L.  R.  A.  806,  26  Am.  St.. 
Rep.  107,  26  Pac.  666  (dissenting  opinion),  majority  upholding  contract  limiting' 
amount  of  liability  in  case  of  ordinary  negligence,  value  of  goods  not  being 
stated  on  shipment;  Central  R.  Go.  v.  Murphey,  113  Ga.  517,  53  L.  R.  A.  732,. 
'AS  S.  E.  970,  holding  general  stipulation  as  to  value  of  fruit  shipments  per  car 
not  an  agreement  as  to  value  of  particular  car  load  of  grapes;  Ullman  v.  Chicago- 
ft  N.  W.  R.  Co.  112  Wis.  159,  S6  L.  K.  A.  249,  88  Am.  St.  Rep.  949,  88  N.  W,  41,. 
holding  limitation  of  amount  of  liability  in  bill  of  lading  not  an  agreement  as- 
to  value  of  property  shipped;  Chicago,  B.  t  Q.  R.  Co.  v.  Miller,  79  111.  App.  477,. 
holding  shipper  bound  by  value  he  himself  placed  upon  his  goods. 
Oooda  skipped  at  redneed    tr«lck(   rate. 

Cited  in  Wabash  S.  Co.  v.  Brown,  152  III.  490,  39  N.  E.  273,  holding  limitation; 
of  amount  of  liability  tor  red'jced  rate,  -without  due  notice  to  shipper,  not  en- 
forceable. 

Distinguished  in  Jennings  v.  Smith,  99  Fed.  190,  holding  shipper  bound  by 
limitation  stipulation,  loioningly  accepting  lower  rate  in  cousideratioTi  therefor.. 
CoBBtractlou  of  tena  "»eetdeii(." 

Cited  in  Ullman  v.  Chicago  £  N.  W.  R.  Co.  112  Miss.  168,  66  L.  B.  A.  24S,  88' 
Am.  St.  Rep.  94D,  88  N.  W.  41,  construing  stipulation  as  to  "accident"  in  bilk 
of  lading  to  include  negligence. 

8  L.  R.  A.  611,  KIKKPATRICK  v.  CLARK,  132  III.  342,  22  Am.  St.  Rep.  631, 

24  N.  E.  71. 
RFinedle*  betweca  part  lea  In  pari  delleto. 

Cited  in  Bishop  v.  American  PreseTvers'  Co.  167  111.  316,  48  Am.  St.  Rep. 
'^17,  41  N.  E.  705,  holding  trust  agreement  to  monopolize  certain  trade  admissible 
by  particeps  criminit  as  defense  in  replevin  by  another;  Ellwood  v.  Walter,  103'- 
111.  App.  221,  holding  mortgagor  may  prove  mortgage  given  to  defraud  creditors, 
in  action  to  foreclose  it;  Brady  v.  Huber,  107  III.  296,  90  Am.  St.  Rep.  161,  64 
N.  E.  264,  holding  deed  by  father  to  daughter  to  defraud  creditors  will  not  be- 
canceled  at  his  request;  Drinkall  v,  Movins  State  Bank,  57  L.  R.  A.  346,  holding 
payee  of  cashier's  check  which  he  indorsed  to  another  for  gambling  debt  can 
enforce  payment  against  drawer;  Halloran  v.  Halloran,  137  II).  110,  27  N.  E.  82. 
holding  mortgagor  in  fraudulent  mortgage  may  have  same  canceled  as  cloud 
upon  title  after  its  payment. 

Cited  in  footnotes  to  Chateau  v.  Singla,  33  L.  R.  A.  760,  which  denies  relief: 
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to  either  party  for  settlement  of  pBrtnership  to  carry  on  unlawful  business; 
Itock  V.  Ma,thenB,  14  L.  R.  A.  508,  which  refuses  t^}  cancel  obligations  giveo 
■under  agreement  to  compound  felony. 

Cited  in  note  (IB  L.  R.  A.  122)   on  parties  in  pari  delicto. 

Distinguished  in  Cook  County  Brick  Co.  v,  Labahn  Brick  Co.  92  fU.  App.  53.), 
Iiolding  injunction  lies  by  one  in  pari  delicto  to  restrain  enforcement  of  illegal 
agreemeut  to  raise  price  of  brick. 
Alliillulbllltr  of  evidence  of  ownenklp. 

Cited  in  Glos  t.  Randolph,  138  111.  271,  27  N.  E.  041,  holding  plaintirs 
.solicitor's  testimony  not  objected  to,  that  his  c'ient  owned  land,  with  docu- 
mentary evidence  sulGcient  prima  facie  evidence  of  ownership  against  void  tax 
deed ;  Lavery  v.  Brooke,  37  III.  App.  S3,  holding  legal  title  to  land  not  provable 
"by  parol. 

JnriBdlctlon   of  eonrt  o(   law  over  caaes   o(   trand. 

Cited  in  Supreme  Coimcil  C.  K.  &  L.  v.  &eggs,  110  III.  App.  147,  holding 
defense  of  fraud  admissible  in  action  at  law  on  benefit  certificate. 


«  L.  R.  A.  514,  HARWELL  v.  SHABP.  B6  Ga.  124,  21  Am.  St.  Rep.  140,  11  S.  E. 

591. 
Co  Billet  of  laws. 

Cited  in  Cross  v.  Brown,  19  R.  L  228,  33  Atl.  147,  upholding  garnishment  at- 
tachment over  foreign  insolvency  proceeding  transferring  foreign  debtor's  prop- 
erty to  trustee;  Chicago,  R.  L  A  P.  R.  Co.  v.  Sturm,  174  U.  S.  717,  43  L.  ed. 
1146,  10  Sup.  Ct.  Rep.  797,  holding  continuance  in  action  for  wages  in  one 
state  should  be  granted  pending  garnishment  proceedings  against  debtor  for 
same  wages  in  another  state. 

Cited  in  note  (19  L.  R.  A.  580)  on  protection  ol  nonresident  creditor  again<it 
gnmishment. 

Abuse   of  proceiHi. 

Cited  in  Leeman  v.  McQrath,  116  Wis.  51,  92  N.  W.  42.5,  holding  assignment  of 
account  for  collection  by  garnishment  in  another  state,  to  evade  exemption  laws, 
not  actionable. 

Cited  in  note  (36  L.  R.  A.  S82)  on  debtor's  right  of  action  against  creditor  fnr 
collecting  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  domicil. 

8  L.  R.  A.  516,  STATE  v.  STEELE,  106  N.  C.  766,  10  Am.  St.  Rep.  573,  II  S,  E. 

478. 
Rlgbt   to  eselndc  eertala   iienoaB   tron   kotel,  acliool,  etc. 

Approved  in  Hutchins  v.  Durham,  118  N.  C.  471,  32  L.  R.  A.  707,  24  S.  E.  723, 
luslaining  expulsion  from  stall  in  market  of  licensee  refusing  to  vacate  after 
revocation  of  license  and  notice  to  leave;  McMillan  v.  District  No.  4,  107  N.  C. 
614,  10  L.  R.  A.  825,  12  S.  E.  330,  upholding  legislative  provision  for  separate 
schools  for  Indiana,  and  excluding  negroes  therefrom;  Heddiag  v.  Gallagher,  72 
N.  H.  38B.  84  L.  R.  A.  818,  57  Atl.  225,  holding  railroad  may  give  t 
exclusive  right  to   solicit  baggage   on   depot  grounds. 
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«  L.  R.  A,  524,  MORASSE  v.  BROt'HL",  151  : 

25  X.  E.  74. 
SaMclcncr  o(  4ecI«ratloii. 

Cited  in  May  v.  Wood,  172  Mobb.  13,  51  N.  E 
fnlae  and  maliciouR  statements,  such  statements 
Doyle  V.  Kirby,   184  Mass.   411,  68"  N.   E.  843, 
averrinK  plaintiff  was  injured  in  candidacy  for         r 
special  damage. 

iBjaPr   to   |irri»B'a   pror«uiloni   hnnlneaa.   or 

Cited  in   Hunehett  v.  Chiatovicli.  41   C.  C.  A 
Wilitari-  Academy  v.  Goiser,   12S  Wo,   526,  28 
502,  28  K.  W.  851 ;  Lovejoy  v.  Whitcomb,  174  Mi 
false  and  tltsparaging  statement,  about  persoa  in 
able  per  >e;  Chiatovicli  v.  Hancliett,  00  Fed.  Gi       I 
actionable  in  themselves  may  become  so  when  s; 
-occupation  of  a  person;    Pas^utic  Print  Works  i 
L.  R.  A.  097,  44  C.  C.  A.  433,  105  Fed.  171   (disi 
ing   intentional    injury   to   business   by   underset       i 
Dunphy,   177  Mass.   487.  52  L.  R.  A.   116.  83  A 
liolding  maliciousty  inducing  employer  to  dischar      i 
Vegelahn  v.  Guntner,  1C7  Mass.   105,  35  L.  R.  A 
X.  E.  1077,  holding  damage  by  combined  persuasii      ] 
1)_v  falsehood  and  frauds  McLoughlin  v.  American 
as.   126  Fed.  205,  holding  special  damnjie  result: 
fneturer  of  letter  to  agent  charging  use  of  electr 
inqurers,  actionable. 

Cited  in  notes   (28  L.  R.  A.  675)   on  libel  or  sli     I 
comments  without  misstating  facts;   (62  L.  R.  A. 
mnke  actionable  nhat  would  otherwise  not  be. 

PnbllratloBi    libel  OBB    npoa    prsof    of    HiKCla      - 

I'ited  in  Hollenbeck  v.  Ristine,  105  Iowa,  401,  i 
3.>5,  holding  publication  of  any  untrue,  malicious  t.    i 
resulting  therefrom. 

S  L.  R.  A.  S20,  STATE  v.  HL'XTKR,  100  N.  C,  70( 
iBVBlld  ordlnnneea. 

Cited  in  State  v  Tenant  110  \'  C  614  15  L  F 
14  S.  E  387  holding  ordinance  making  ri,>ht  to 
Arbitrarv  decision   void 

Cited  in  footnote  to  Re  Stigenga    61  L    R.   4      i 
thoritj   to  provide  for  punishment  of  loiterers  in  s 

Distinguished  in  Stale  v  Farnhardt  107  >  ( 
'  ordinance  providing  for  arrest  and  hne  of  violatoi 
as  to  fine. 

VIolstloB  of  nnlBivfal  ordlBsnce. 

Cited  in  State  v.  Webber,   107  N.  C.  067,  22  An 
holding  violation  of  unauthorized  ordinaDoe  not  cr 
L.  H.  A.  Av.— Vol.  II.— 6. 
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Arrcat  witkont   iT»n«Bt. 

Cited  in  North  v.  People,  139  111.  105,  28  X.  E.  066,  holding  ofliceT  may 
arrest  without  warrant  person  carrying  eoncealed  weapons  in  his  presence;  State- 
V.  McAfee,  107  N.  C.  816,  10  L.  R.A.  80B,  footnote  |>.  fi07,  12  8,  E.  435,  holding 
commission  of  assault  in  officer's  presence  justiftes  arrest  without  warrant. 

Cited  in  footnotes  to  Cabell  v.  Arnold,  22  L.  K,  A.  87,  which  holds  deputy- 
marshal  not  justified  in  making  arrest  on  warrant  in  maTshnt'a  hands ;  Burroughs. 
V.  Eastman,  24  L.  R.  A.  859,  which  upholds  Ie);is1ative  power  to  authorize  arrest 
without  warrant  for  misdemeanors;  St»te  v.  Lewis,  19  L.  R.  A.  440,  which  denies 
officer's  right  to  arrest  for  breach  of  peact,  not  committed  in  his  presence: 
-McCuIlough  V.  Greenfield,  62  L.  R.  A.  906,  whicli  holds  arrest  under  telephonic 
direction  of  olGcer  holding  warrant,  unlawful;  Baltimore  &  O.  R.  Co.  v.  Cain, 
23  L.  R.  A.  888,  which  holds  officer's  arrest  of  disorderly  passenger  without 
warrant  in  response  to  telegram  hj  conductor,  who  pointed  out  person  to  be- 
arrested,  not  unlawful. 
lll««al    arrnt. 

Cited  in  State  r.  Rollins,  113  N.  C.  733,  18  S.  E.  334,  holding  good  faith  doe» 
not  validate  illegal  arrest. 
K II line  kr  «fllcer  maklnv  mrmt. 

Cited  in  footnotes  to  Thomas  v.  Kinkead,  15  L.  R.  A.  558,  which  denies  officer's. 
rit;lit   to   kill   one   charged   with   misdemeanor   to   prevent  escape   from   arrest; 
Pi'trie  V.  Cartwright,  59  L.  R.  A.  720,  which  denies  right  of  peace  officer  without 
warrant  to  kill  fleeing  person  guilt;  of  misdemeanor  but  suspected  of  felony. 
KllllnK  of  ofllc*p  maklna  mrmt. 

Cited  in  footnotes  to  Roberson  v.  State,  52  L.  E.  A.  751,  which  holds  malicious 
and  premeditated  killing  of  officer  not  reduced  to  manslaughter  because  he  was 
making  arrest  without  warrant;  Montgomery  v.  State,  55  L.  R.  A-  866,  wliicb 
sustains  right  to  resist  with  whatever  force  necessary  officer  attempting  to  make 
arrest  without  warrant,  for  corr^'ing  arms,  without  disclosing  authority. 
Llabllltr  for  arreat. 

Cited  in  footnotes  to  Tolchester  Beach  Improv.  Co.  v.  Steinmeier,  8  L.  R.  A, 
846,  which  holds  corporation  not  liable  for  arrest  by  policeman  appointed  on  its 
application  and  paid  b;  it;  Boutte  v.  Emmer,  15  L.  K.  A.  63,  which  holds  mayor 
not  liable  for  brief  imprisonment  unless  action  arbitrary. 
nickt  to  ball. 

Cited  in  note  (10  L.  R.  A.  847)  on  constitutional  right  to  admission  to  bail  on 
arrest  for  crime. 


Cited  in  note  (13  L.  B.  A.  165)  on  breach  of  the  peace. 
8  L.  R.  A.  .')37,  MOSSELLER  v.  DEAVER,  106  X.  C.  494,  19  Am.  St.  Rep.  540, 


Approved  in  State  v.  Howell,  107  N.  C.  840,  12  S.  E.  560,  holding  one  breakio; 
open  building  with  kno«lp<lge  that  bis  former  landlord  had  taken  possession, 
indictable  for  wilful  injury. 
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Cit«d  in  footnote  to  State  v.  Davis,  U  L.  R.  A.  206,  which  holds  breaking  open 
door  of  leased  blacksmith  shop  a  forcible  entry,  though  lessee  not  in  shop. 

8  L.  R.  A.  539,  INDIANAPOLIS  CABLE  STREET  R.  CO.  v.  CITIZENS  STREET 

R.  CO.  127  Ind.  36fl,  24  N.  E.  1054,  26  N.  E.  893. 
Grnatlna  of  excloBlTe  prlvtlese*. 

Cited  in  Crowder  y.  Sullivan,  128  Ind.  488,  13  L.  R.  A.  649,  28  N.  E.  94, 
holding  permission  to  one  company  to  use  streete,  to  supply  light  and  water,  does 
not  necessarily  exclude  others. 

Cited  in  note  (11  L.  R.  A.  437)  on  validity  of  contracts  to  regulate  competition 

CoBBtrBctlon   o(   fraacblB«B. 

Cited  in  Muncie  Natural  Gaa  Co.  v.  Muncie,  160  Ind.  112,  60  L.  R.  A.  830, 
66  N.  E.  436,  construing  gas  franchise  fixing  maximum  charges  in  favor  of  public 
Aecrptuee    ot    f ranch  lac    oVeved    by    BiaBlclpttlltr- 

Cited  in  Africa  v.  Knoxville,  TO  Fed.  734,  holding  valid  franchise  accepted  by 
corporation  becomea  a  contract  irrevocable  by  municipality. 

Distinguished  in  Vincennes  v.  Citizens'  Gaslight  Co.  132  Ind.  121,  16  L.  R.  A. 
488,  31  N.  E.  573,  holding  ordinance  granting  right  to  lay  pipes  and  offering  to 
take  gas,  when  accepted,  becomes  contract  binding  on  city. 
KIslitB  of  rlTBl  comiMinte*  under  fnnchiav. 

Cited  in  Africa  v.  Knoxville,  70  Fed.  741,  holding  as  between  rival  companies 
contending  for  right  of  way  under  franchises,  prior  occupancy  determines  prior 
right;  Hamilton  G.  ft  C.  Traction  Co.  v.  Hamilton  k  L.  Electric  Transit  Co,  Ml 
Ohio  St  411,  69  N.  E.  981,  denying  right  of  street  railroad  to  construct  track 
along  right  of  way  occupied  by  another;  Indiana  Power  Co.  v.  St.  Joseph  ft  E. 
Power  Co.  158  Ind.  48,  63  N.  E.  304,  holding  power  company  may  condemn  land 
acquired  by  another  power  company  by  purchase  without  filing  appropriation 
proceedings. 

Cited  in  note    (12  L.  R.  A.  221)    on  location  of  railroad;   what  sufficient  to 
exclude  appropriation  of  land  by  rival  road. 
MnnlctFBl  BUthorltr  over  alreetB. 

Cited  in  Williama  v.  Citizens'  R.  Co.   130  Ind.  73,  15  L.  E.  A.  87,  30  Am.  St. 
Rep.  201,  28  N.  E.  408,  holding  jurisdiction  of  cities  over  streete  does  not  oust 
courte  of  jurisdiction  over  questions  of  personal  or  property  righte. 
C«i»eBt  for  rallWBrw  In  atreeta. 

Cited  in  Chicago  ft  C.  Terminal  R.  Co.  v.  Whiting,  H.  ft  E.  C.  Street  R.  Co. 
138  Ind.  303,  26  L.  R.  A.  338,  47  Am.  St.  Rep.  264,  3S  N'.  E.  604,  holding  that 
street   railway   cannot  be   laid   upon   streets   without  license   or  franchise  from 
legislature  or  municipality. 
'Who  tam-T  vneatloB   corporadon'a   rlvht    to   ensBKe    In    bnalBeaa. 

Cited  in  Seattle  Gas  4  Electric  Co.  v.  Citizens'  Light  ft  P.  Co.  123  Fed.  E86, 
holding  gas  company  may  question  power  of  rival  parnlleltng  its  mains  to  teke 
franchise. 
Motive  wonvr  for  atreet  mllrOBd. 

L.  Co.  B  L.  R.  A.  124,  which  hoj-ls  valid 
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8  L.  R.  A.  552,  JOHNSON  v.  ELKINS,  90  Ky.  163,  13  8.  W.  448. 

Approved  in  Dickineoa  t.  Jobnton,  110  Kj.  247,  S4  L.  R.  A.  S75,  OS  Am.  St. 
Rep.  434,  61  S.  W.  267,  holding  talariea  of  public  officerg  under  $5,000  per  year, 
not  t«  be  ordered  set  apart  in  part  for  pajment  of  debts. 

CiUd  in  Curtis  v.  Helton,  109  Kj.  406,  00  Am.  St.  Rep.  3S8,  50  S.  W.  745, 
holding  land  purchased  with  pemion  check,  not  exempt. 

Cited  in  footnote  to  Crow  v.  Brown,  11  L.  R.  A.  110,  which  holds  exempt, 
property  piirchased  with  pension  money. 

Cited  in  note  (10  L.  R.  A.  35)  as  to  how  far  proceeds  of  exempt  property 
retain  exempt  character. 

Distinguished  in  Falkenburg  v.  Johnson,  102  Ky.  54S,  80  Am.  St.  Rep.  360, 
44  8.  W.  80,  hoMing  transfer  of  pension  check  to  pensioner'a  wife  as  separate 
estate  no  fraud  against  creditora 

Disapproved  in  Beiff  v.  Mack,  160  Fa.  260,  40  Am.'  St.  Rep.  720,  28  Atl.  600, 
holding  bank  deposit  of  proceeds  of  collected  pension  check,  not  subject  to  attach- 
ment execution. 

S  L.  R.  A.  553,  HOLLAND  r.  CITIZENS'  SAV.  BANK,  16  R.  I.  734,  10  AU.  864. 
CoMiivlllBB  BnttcnBcnt  •(  noPtsBce. 

Approved  in  McCulla  v.  Beadleston,  17  R.  1.  23,  20  Atl.  11,  holding  mortgagor 
not  entitled  to  compel  assignee  of  mortgage  to  receive  payment  fron>,  and  assign 
mortgage  to,  third  person. 

SabroKBtfen   to   naartKBCee's   rlskts. 

Cited  in  footnote  to  Meeker  y.  Larson,  57  L.  R.  A.  001,  which  denies  right  of 
one  furaighing  money  to  discharge  mortgage,  to   be  subrogated  to  mortgagee's 

Lla   peBdCBi. 

Cited  in  footnote  to  Taylor  t.  Carroll,  44  L.  R.  A.  470,  which  holds  purchaaer 
■  of  property  relieved  from  effect  of  lU  pendfnt  as  notice  by  over  twenty  years* 
delay  in  proceeding  with  foreclosure. 
RlKfeti  of  anbaeqiiCBt  ynrckBiier. 

Cited  in  Blackmar  v.  Sharp,  23  R.  I.  426,  50  Atl.  852,  upholding  Talldity  of 
mortgages  not  showing  they  were  given  for  future  advances,  against  one  acquiring 
lien  intermediate  recording  and  advances. 

8  L.  R.  A.  550,  HAMSHER  v.  HAMSHER,  132  111.  273.  23  N.  E.  1123. 
WhBt   In   B   rcllKlOBB   eorporatlOB   fomef   for   reliailoaa   imrpoae. 

Cited  in  Re  Fay,  37  Misc.  535,  76  N.  Y.  Supp.  62,  holding  Young  Men's  Christ- 
ian Association  not  religious  corporation  within  meaning  of  trnnafer  tax  law; 
£e  Walker,  200  HI.  671,  66  N.  E.  144,  holding  building  devoted  in  part  to 
uses  of  Sunday  school  and  in  part  to  promiscuous  gatherings  of  religious  society, 
not  within  exemption  from  taxation  of  property  "exclusively  used  for  publiD 
worship." 
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for  irrigation. 

Cited  in  footnote  to  Webb  v.  Demopolis,  21  L.  R.  A.  82,  which  holds  riparian 
owner's  title  extends  to  low-water  mark  on  navigable  river. 

Cited  in  notes  (42  L.  R.  A.  171)  as  to  title  to  land  under  water;  (12  L.  R.  A. 
635,  6TT)  on  navigable  waters;  title  to  land  below  high-water  liDe;  (42  L.  B. 
A.   ITl)   as  to  title  to  land  under  water. 


Teat  »t  ■ftvlcabllltr. 

Cited  in  note  (42  L.  1 


A.  318)   aa  to  what  w«.t«rB  are  navigable 
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8  L.  R.  A.  562,  BUETEK  v.  BUETER,  1  S.  D.  94,  45  X.  W.  208. 
JarlBdIctloa    of   unit    for   BBppoit. 

Approved  in  Edgerton  v.  Edgerton,  12  Mont.  139,  16  L.  R.  A.  99,  33  Am.  St, 
R«p.  557,  29   Pac.  066,  holding  suit  to  compel  husbaad  if  able  to  support  hi» 
deserted  and  destitute  wife,  within  jurisdiction  of  equity. 
■  In  dIvoEvv  anlti 
IS}   concerning  divorce  for  desertion. 

S  L.  R.  A.  566,  PEASE  v.  RITCHIE.  132  III.  63S,  24  N.  E.  433. 

Appeal  dismissed  in  140  U.  6.  693,  35  L.  ed.  6D4,  II  Sup.  Ct.  Rep.  lOSA. 
"Wko  mkr  redeem  (rona  mortgnve  aale. 

Cited  in  Paddock  v.  Stalej',  13  Colo.  App.  370,  58  Pac.  363,  holding  judgment 
■creditor  ma^  redeem  before  bis  judgment  Iiecomes  a  lien. 
ValtdKr  of  ezecadon. 

Cited  in  McDonald  v.  Fuller,  II  S.  D.  360,  74  Am.  St.  Rep.  815.  77  N.  W.  .i81, 
liolding  execution  to  other  county  valid  though  issued  before  tram^ript  of  judg- 
ment filed  in  eouut;^  where  judgment  rendered. 
Tide  of  parcliKaer  at  jndlclal  Mile- 
Cited  in  Pease  v.  Hale,  37  111.  App.  273,  holding  purchaser  on  execution  sale  has 
interest  of  mortgagor  subject  to  mortgagci  Smith  v.  Mace,  137  Itl.  73,  26  N,  E. 
1092,  holding  homestead  paaaes  to  junior  judgment  creditor  redeeming  from  pur- 
cliaser  at  mortgage  sale. 
Effect  of  diaelisrse   In   bnnlcrapter. 

Cited  in  Mallin  v.  Wenham,  209  111.  258,  66  L.  R.  A.  606,  70  N,  E.  864.  Affirm- 
ing 103  III.  App.  612,  holding  discharge  in  bankruptcy  does  not  invalidate  assign- 
ment of  future  wages  as  security. 

Cited  iu  footnote  to  Colwell  r.  Tinker,  58  L.  R.  A.  765,  which  holds  judgment 
for  criminal  conversation  not  released  by  discharge  in  bankrupt^. 

S  L.  R.  A.  568,  ANDERSON  t.  ROBBINS,  82  Me.  422.  19  Atl.  910. 

S  L.  R.  A.  570.  SYMONDS  v.  JONES,  82  Me.  302.  17  Am.  St.  Rep.  485,  19  Atl. 

820. 
Aaalsnmeiil  of  trademnrk. 

Cited  in  Geo.  T.  Stagg  Co.  v.  Taylor,  9-1  Ky.  669,  27  S.  W.  247,  holding  that 
manufacturer's  autograph  cannot  he  used  on  label  by  vendee  of  plant;  Alaska 
Packers'  Asso.  v.  .Alaska  Improv.  Co.  00  Fed.  104,  holding  trademark  used  as 
-mark  of  special  qualities  imparted  by  originator,  not  property  of  assignee; 
Wilmer  v.  Thomas,  74  Md.  490,  13  L.  R.  A.  382,  22  Atl.  403,  holding  good  will 
and  trademarks  not  personal  in  character,  pass  to  purchaser  under  aasignmeut 
■of  all  property  in  old  mills. 

S  L.  R.  A.  575,  McDANlEL  v.  CUMMINGS,  83  Cal.  51.^  23  Pac.  795. 
Sarfnce   water. 

Approved  in  Cuahing  v.  Firm,  124  Cal.  665,  57  Pac.  572,  holding  that  land- 
owner cannot  protect  bis  owi:  FAnd  by  turning  surface  water  oa  another's  land 
to  his  injury. 
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Hotel  Co.  V.  McClain.  3  Ohio  N.  P.  253,  granting  temporary  injuuction  Hgainflt 
threatened  atts  conntitutiDg  repeated  trespaBEea. 
Flan  err  rickta. 

Cited  in  note  (60  L.  R.  A.  467,  513,  622)  on  the  right  to  flsh. 

8  L.  R.  A.  5M,  STATE  t.  KAISER,  20  Or.  50,  23  Pac.  964. 
AlBdavlt  Id  coMtempI  proP^^dliaifB. 

Approved  in  State  ex  rel.  Hammer  v.  Downing,  40  Or.  325,  66  Fai:.  B17,  hold- 
ing facts  constituting  contempt  not  committed  in  presence  of  court  must  be 
f>ho«-n  by  affidavit ;  State  ex  rel.  Jones  v.  Conn,  37  Or.  SOS,  62  Pac.  289,  to  point 
that  affidavit  for  constructive  contempt  is  essential  to  jurisdiction  of  court. 

Cited  in  State  v.  Lavery,  31  Or.  84,  49  Pac.  S.52,  holding  amendment  to  re- 
lator's amdavit  charging  contempt  must  be  aworn  to;  State  ex  rel.  Victor  Boom 
Co.  V.  Peterson,  20  Wash,  57B,  70  Pac.  71,  holding  court  cannot  punish  (or  dis- 
obe'lience  of  injunction  order  one  whom  affidavit  does  not  show  in  privity  with, 
nominal  parties. 
PnbllcBtioB  eon  at  It  at  Inv  twBteaapt. 

Approved  in  State  v.  Tugn-ell,  10  Wash.  249,  43  L.  R.  A.  722,  52  Pac.  1056, 
holding  publication  tending  to  embarrass  or  influence  the  court  in  a  pending 
oiHe  a  contempt:  Field  v.  Thornell,  106  Iowa,  16,  68  Am.  St.  Rep.  281,  75  N.  W. 
6:^5,  holding  publication  of  scurrilous  article  concerning  pending  trial  and  hand- 
ing copy  of  paper  to  jurors  during  adjournmeut,  a  contempt  of  court. 

Cited  in  footnotes  to  Telegram  Newspaper  Co.  v.  Com.  44  L,  E.  A.  159,  which 
holds  corporation  guilty  of  contempt  in  publishing  article  calculated  to  prejudice 
jury  and  prevent  fair  trial ;  State  v.  Bee  Pub.  Co.  60  L.  R.  A,  195,  which  sus- 
tains punishment  for  contempt  ot  newspaper  publishing  articles  threatening 
judges  with  public  odium  if  they  decide  pending  cause  in  certain  way. 
StatBle    ■■    decli»ra.torr   of  iioibibob    I>w. 

Cited  in  State  v,  Tugwell,  19  Wash.  252.  43  L.  R.  A.  723,  52  Pac.  1058,  to  point 
that  Washington  statute  on  contempt  is  declaratory  of  common  law. 
Bnforclnc  «UBwer  br  Imprtaomaent. 

Cited  in  footnote  to  Re  Clark,  28  L.  R.  A.  242,  which  upholds  right  to  sum- 
marily enforce  answer  by  imprisoning  witness. 

8  L.  R,  A.  51*1,  VOCGHT  v.  WILLIAMS.  120  N.  Y.  253,  17  Am.  St.  Rep.  634,  24 

N.  E.  185. 

RtKht   to  narketBble  title. 

Cited  in  McGuire  Bros.  v.  Blanchard.  107   Iowa,  403,  78  N.  W.  231,  holding 
vendee  entitled  to  marketable  title  under  contract  binding  vendor  to  "carry  out 
abstract     .     ,     .     and  show  title  vested  in  hini."' 
IVhat   la  a  marlietable   title. 

Cited  in  Stevenson  v.  Fox,  40  App.  Div.  3.'i8,  57  N,  Y.  Supp.  1004,  holding  that 
encroachment  of  buildings  and  foundations  upon  adjoining  tots  renders  title  un- 
marketable; McPherson  v.  Schade,  140  N.  Y.  21,  43  N.  E.  527,  holding  encroach- 
ment of  building  upon  adjoining  common  alley  way  renders  title  unmarketable: 
Smithers  v.  Steiner,  13  Misc.  518,  34  N.  Y-  Supp.  673,  holding  title  rendered  un 
marketable  by  latent  encroachment  of  front  wall  3  inches  on  street  ^   Heller  t 
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<'ohen,  154  N.  Y.  306,48  N.  E.  527,  Affirming  15  Miac.  384, 36  N.  Y.  Supp.  688,  hold- 
inR  defective  description  of  premises  renders  siile  unenforceable;  Egelhoff  v.  Simp- 
son, 50  App.  Div.  601,  64  N.  V.  Supp.  336,  holding  error  in  description  due  to  widei- 
ning  of  street,  renders  title  unmarketable;  Reynolds  v.  Cleary,  61  Hun,  594,  16  N. 
N.  Supp.  421,  holding  restrictive  covenant  running  with  land,  and  improperij  fore- 
closed mortgago,  render  title  unmarketable;  Kerrigan  v.  Backus,  G9  App.  Div. 
331,  74  N.  y.  Supp.  906,  holding  title  unmarketable  where  subject  to  unimproved 
Bf  reeta  platted  on  map  by  which  other  conveyances  made ;  Bnllard  v.  Bicknell, 
-26  .4pp.  Div.  321,  49  N.  ¥.  Supp,  666,  holding  title  not  marketable  where  laod 
possessed  adversely  to  vendor;  Hamershlag  v.  Duryea,  38  App.  Div,  132,  56  N.  V. 
^Siipp,  615,  holding  title  unmarket^le  where  adverse  possession  against  tenant 
iu  common  not  established;  Simla  v.  McElroy,  12  App.  Div.  436,  42  N.  V.  Supp. 
290,  holding  contract  for  good-record  title  not  satisfied  by  oSer  of  title  by  adverse 
possession  unsupported  by  proof;  Darrow  v.  Cornell,  30  App.  Div.  119.  51  N.  Y. 
Supp.  828,  holding  title  not  marketable  where  deeds  eaaential  to  clear  record 
not  filed;  Irving  v.  Campbell,  121  N.  Y,  358,  8  L.  R.  A.  821,  24  N,  E.  821.  holding 
vendor's  title  unmarketable  where  grantor's  deed  defectively  acknowledged  aud 
not  entitled  to  record;  Paolillo  v.  Faber,  58  App.  Div.  244,  87  N.  Y.  Supp.  638, 
holding  title  not  marketable  where  acquired  under  power  of  attorney  defectively 
n.'knowledgcd ;  Hatt  v.  Uagaman,  12  Misc.  173,  33  N.  Y.  Supp.  5,  holding  sale 
oi  property  held  by  trustee  under  power  to  acquire  but  not  to  sell,  not  specifically 
enforceable;  Home  v.  Rodgere,  113  Ga.  227,  38  5.  E.  788,  holding  title  unmarket- 
able where  based  upon  invalid  sale  "on  the  premises,"  out  of  city,  by  ordinarj- ; 
Stuyvesant  v.  Weil,  41  App,  Div.  ,558,  58  N.  Y.  Supp.  807,  holding  vendee  entitled 
to  recover  part  pHvments  where  vendor's  title  dependent  upon  judicial  proceeding 
in  which  owner  erroneously  named  in  summons  and  complaint;  Schenck  v.  Wicks, 
-23  Utah,  582,  65  Pac.  732,  holding  outstanding  trust  deed  in  favor  of  grantor 
renders  title  unmarketable;  Haffey  v.  Lynch,  143  N.  Y.  247,  38  N.  E.  208,  holding 
■lin  pendens  filed  subsequent  to  sale  contract  renders  title  unmarketable;  Brokaw 
V,  Duffy,  16.')  X,  Y.  399,  59  N.  E.  196,  Affirming  36  App.  Div,  150,  55  N.  Y.  Supp. 
469,  holding  title  unmarketable  where  lunacy  proceedings  are  pending  against 
■vendor's  grantor;  Marks  v.  Halligan,  61  App.  Div.  183,  70  N'.  Y.  Supp.  444,  hold- 
ing title  unmarketable  where  interest  under  unconstrued  will  uncertain ;  Reynolds 
V.  Strong,  S2  Hun,  214,  31  N.  Y.  Supp,  329,  holding  title  unmarketable  where 
■election  of  widow  to  accept  will,  adverse  to  her  ownership,  uncertain;  Dworsky 
V.  Amdstein.  20  App.  Div.  278,  51  N.  Y.  Supp.  597,  holding  title  not  marketable 
where  probate  proceedings  are  irregular  for  failure  to  cite  testator's  brother. 
and  there  is  an  outstanding  disputable  dower  interest;  Emens  v.  St.  John.  79 
Hun,  102,  29  N,  Y.  Supp.  655.  holding  title  under  grant  by  less  than  all  of 
devisees  unmarketable  where  executor  has  power  of  sale;  Griffith  v.  Maifield. 
63  Ark.  551,  39  S,  W.  852,  holding  title  unmarketable  where  purchased  for  bene- 
fit of  administrator  at  administrator's  sale,  and  outstanding  unbarred  dower  in- 
terest exists;  Casey  v.  Casey,  19  App,  Div.  223,  79  N.  Y.  S.  R.  879,  45  N'.  Y, 
.Supp.  877  (concurring  opinion)  holding  purchaser  in  partition  proceedings  not 
bound  to  complete  sale  where  record  does  not  show  death  without  issue  of  heirs 
mot  joined;  Fowler  v.  Manheimer,  70  App.  Div.  58,  76  N.  V.  Supp.  17,  holding 
-title  unmarketable  where  record  fails  to  show  decease  of  heirs  unmarried  and 
-without  issue;  Stephens  v.  Flammer,  40  Misc.  281,  81  N.  Y.  Supp.  1064.  holding 
purchaser  on  foreclosure  not  required  to  take  title  validity  of  which  depends  on 
^sputable  fact;  Ormsby  v.  Graham,  123  Iowa,  210,  08  N.  W.  724,  holding  ouner 
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-ot  contract  for  sale  of  land  has  no  marketable  title;  Barger  v.  Gery,  64  N".  J.  Eq. 
270,  53  Atl.  483,  holding  title  not  rendered  unmarketable  by  break  in  chain  ot 
recorded  assigninenta  of  mortgage  theretofore  foreclosed. 

Diatinguiahed  in  Neil  v.  Badtej-,  31  App.  Div.  29,  62  K  Y.  Supp.  398,  holding 
title  by  adverse  posseaaion  aufficient  where  recoTd  not  clear  through  scrivener's 
error  in  deacription;  Moot  v.  Businesa  Men's  Invest.  Asso.  15T  N.  Y.  211,  45 
L.  B.  A.  670,  52  N.  E.  1,  holding  record  of  title  corrected  before  tender  though 
-defective  at  time  of  contract,  marketable;  Sioane  v.  Martin,  77  Hun,  262.  24 
N.  Y.  Supp.  663,  holding  title  marketable  where  defective  record  of  Ben-ice  on 
iitrants  cured  by  judgment;  Corbin  v.  Baker,  53  App.  Div.  37,  67  N.  Y.  Supp. 
249.  holding  title  of  party  to  partition  proceedings  purchasing  at  sale,  market- 
able where  court  order  permits  same,  and  purchase  confirmed :  Kullmau  v.  Cox, 
Id:  N.  Y,  420,  53  L.  R.  A.  887,  60  N.  E.  738  (dissenting  opinion)  majority 
holding  title  market^le  where  acquired  in  good  faith  by  husband  of  mortgagor 
"from  mortgagee  buying  in  on  foreclosure. 
ProvlKloa  for  upprovsl  ot  title  by  tblrd  PBFt>'. 

Cited  as  obiter  in  Flanagan  v.  Foi,  B  Misc.  136,  26  tS.  Y.  Supp.  48,  Reversing 
3  Miac.  370,  23  N.  Y.  Supp.  344,  holding  approval  b^  title  company  condition 
pre^dent  on  sale  subject  thereto. 

Distinguished  in  Allen  v.  Pockwitz,  103  Cal.  88,  42  Am.  St.  Rep.  99.  36  Pac 
1039,  holding  purchaser's  deposit  recoverable  where  attorney's  adverse  opinion 
-on  sufficient  examination,  honestly  formed ;  Trowbridge  v.  New  York  City,  24 
Misc.  521,  53  N.  Y.  Supp.  616,  refusing-  to  restrain  isBue  of  stock  to  uncondi- 
tioned bidder  in  preference  to  higher  bidder,  "subject  t«  opinion  of  counsel"  as 
rto  validity. 

PrenumptloB  of  deatk. 

Cited  in  Johnson  v.  JohnFion,  170  Mo.  56,  59  L.  R.  A.  755,  70  S.  W.  241,  holding 
testimony  of  sister  that  missing  heir  ran  away  twenty  years  ago  when  eighteen, 
and  not  heard  from  since,  insufficient;  Dunn  v.  Travis,  66  App.  Div.  321,  67 
N.  Y.  Supp.  743,  refusing  to  distribute  share  of  runaway  beneficiary  in  absence 
-of  proof  of  death  without  issue;  McNulty  v.  Mitchell,  41  Misc.  294,  84  N.  Y. 
Supp.  80,  holding  death  of  man  disappearing  when  thirty  prenumed  after  forty- 
three  years. 

■8  L.   R-  A.  593,  CINCINNATI,   I.  ST.  I..  4   C.  R.  CO.  v.  HOWARD,   124  Ind. 

280,  10  Am.  St  Rep.  »6,  24  N.  E.  892. 
CoBtrlkntorr    meicIliieBee. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Pence,  24  Ind.  App.  21,  55  N.  E.  1036, 
holding  party  attempting  to  cross  ahead  of  train  cannot  recover,  though  speed 
thereof  unlawful;  Bush  v.  Union  P.  R.  Co.  62  Kan.  715,  64  Pac.  024,  holding 
■defendant's  violation  of  regulation  as  to  time "  between  following  trains,  no 
excuse  for  plaintifl's  lack  of  care;  Pennsylvania  Co.  v,  Meyers,  136  Ind,  2ri9, 
36  N.  E.  32,  holding  duty  of  track  walker  to  be  upon  railway  does  not  absolve 
him  from  obligation  to  use  due  care  as  to  approaching  trains;  Miller  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.  128  Ind.  101,  25  Am.  St.  Rep.  416,  27  N.  E.  339,  holding 
wife  guilty  of  contributory  negligence  where  she  failed  to  warn  husband,  driving, 
-of  apparent  danger;  Silcock  v.  Rio  Grande  Western  R.  Co.  22  Utah,  ISO,  61 
Pac.  66S,  denying  right  to  recover  for  injuries  received  in  stopping  team,  care- 
leasly  left  untied  near  railway  track. 
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Cited  in  footnote  to  Howe  v.  Minneapolis,  St.  P.  &  S.  M.  R.  Co.  30  L.  R.  A.  684, 
which  holds  npj[1i)^nre  of  one  liding  with  another  when  injured  at  railrofirl 
crossing  a  question  for  jury. 

Cited  in  not«  (9  L.  R.  A.  184)  on  contributory  negligence  of  passenger 
approaching  crossing. 

Distinguifihed  in  Louisville  &  N.  R.  Co.  v.  Williams,  20  Ind.  App.  585,  51  N.  E. 
128,  upholding  instruction  to  jury  to  consider  defendant's  failure  to  ring  bell 
or  blow  whistle  in  determining  plaintitT's  contributory  negligence;  Seofleld  t. 
Myers,  27  Ind.  App.  376,  60  N.  E.  1005,  holding  failure  to  look  and  listen  for 
approaching  runaway  team  in  rear  does  not  constitute  contributory  n^ligence: 
Chicago,  St.  L.  i  P.  R.  Co.  v,  Butler,  10  Ind.  App.  273,  38  N.  E.  I  {dissenting 
opinion!  majority  holding  guest  riding  in  wagon  may  recover  where  possibility 
of  train  approaching  duly  apprehended. 
iBpnllnK    oecllBence. 

Cited  in  Lflke  Shore  &  M.  S.  R.  Co.  v.  BoyU,  16  Ind.  App,  648,  45  N.  E.  812. 
holding  guest  riding  in  carriage  must  prove  his  own  diligence  and  freedom  from 
negligence;  .4bbttt  v.  Lake  Erie  &.  W.  R.  Co.  150  Ind.  514,  50  N.  E.  726,  holding 
contributory  negligence  of  coemployee  acting  as  agent,  imputable  so  as  to  defeat 
recovery  by  employee   injured. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  McLeod,  52  L.  S.  A.  954,  which  holds 
hirer  of  team  bound  to  check  driver's  attempt  to  cross  track  without  stopping  or 
liHtening  for  train. 
Prraamptloii  of  neicllKeMce  trma  InJaFr. 

Cited  in  Evanaville  4  T.  H.  R-  Co.  v.  Marohn,  6  Ind.  App.  B51,  34  N.  E.  27, 
holding  presumption  rebutted  where  evidence  shows  use  of  all  reasonable  care 
under  circumstances;  Cincinnati,  I.  &  St.  L.  &  C.  R.  Co.  v.  Grames,  8  Ind.  App. 
143,  34  N.  E.  613,  holding  presumption  rebutted  by  proof  that,  before  driving 
over  crossing,  plaintiff  stopped  and  listened,  view  being  obstructed;  Lamport  v. 
Lake  Shore  &  M.  S.  R  Co.  142  lad.  275,  41  N.  E.  386,  holding  where  no  affirma- 
tive proof  in  rebuttal,  presumption  not  overcome  by  proof  of  defendant's  neg- 
ligence. 

Cited  in  footnote  to  Phillips  v.  Milwaukee  t  N.  R.  Co.  9  L.  B,  A.  521,  which 
holds  person  killed  on  sidewalk  by  railroad  car  presumed  to  have  been  making 
ordinary  use  of  walk. 

Doubted  in  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Bennett,  9  Ind.  App.  110,  35  N.  E. 
1033,  holding  presumption  of  contributory  negligence  of  person  injured  by  col- 
lision at  crossing  rebutted  by  slight  evidence. 
Necesiltr    of    ■lleacInK    and    prOflnv    frevdou    from    conlrlbntorr    bfkH- 

Cited  in  Sale  v.  Aurora  &  L.  Tump.  Co.  147  lad.  330,  46  N.  E.  660,  holding 
complaint  not  stating  facts  from  which  freedom  from  negligence  can  be  in- 
ferred, nor  expressly  asserting  same,  demurrable;  Indianapolis,  D.  &  W.  R.  Co, 
v.  Wilson,  134  Ind.  90,  33  N.  E.  793,  holding  complaint  eiccusing  failure  bo  look 
and  listen  ooly  on  ground  of  wuit  of  time,  demurrable;  Oleson  v.  Lake  Shore 
Si  M.  S.  R.  Co.  143  Ind.  410,  32  L,  R.  A.  161,  42  N.  E.  736,  and  Sutherland  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  148  Ind.  310,  47  N.  E.  624,  holding  averment 
and  proof  of  freedom  from  negligence,  essential  to  plaintiff's  recovery;  Evuni- 
ville  Street  R.  Co.  v.  Gentry,  147  Ind.  418,  37  L.  R.  A.  381,  62  Am.  St.  Hep.  421. 
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44  N.  E.  311,  and  Kauffomn  t.  Cleveland,  C.  C.  t  St.  L.  R.  Co.  144  Ind.  457, 
43  K.  E.  448,  holdinfc  verdict  properly  directed  where  no  affirmative  proof  of 
freedom  Irom  contributory  negligenw;  Lake  Shore  &  M.  S.  R.  Co.  v.  BoytB,  18 
lad.  App.  648,  45  N.  E.  812,  holding  burden  on  plaintiff  to  prove  both  neglifiPiice 
of  defendant  and  also  his  own  freedom  therefrom ;  Xxiuisville,  N.  A.  &  C.  R.  <'o. 
V.  Stommel,  126  Ind.  30,  25  N.  E.  863,  holding  owner  of  team  must  allege  and 
prove  want  of  negligence  on  part  of  servant  in  charge  at  time  of  accident; 
Pittsburgh,  0.  &  St.  L.  R.  Co.  v.  Bennett,  9  Ind.  App.  103,  35  N.  E.  1033,  holding 
proof  of  excessive  speed  and  failure  to  give  signals  does  not  dispen^  with  proof 
of  freedom  from  contributory  negligence. 
DatT  to  look  and  lliites  mt  croimittaS' 

Cited  in  Blackburn  v.  Southern  P.  Co.  34  Or.  223,  55  Pae.  225;  Carter  \. 
Central  Vermont  R.  Co.  72  Vt.  200,  47  Atl.  797;  Cincinnati,  H.  4  J.  R.  Co.  v. 
Duncan,  143  Ind.  526,  42  N,  E.  37,  —  holding  one  failing  to  stop,  look,  and  listi'n 
where  view  obstructed,  cannot  recover;  Malott  v.  Hawkins,  I5Q  Ind.  134.  03  N.  E. 
308,  holding  person  approaching  railroad  crossing  must  look,  listen,  and,  under 
«KceptionBl  circumstances,  stop;  Miller  v.  Terre  Haute  &  I.  R.  Co.  144  Ind.  320, 
43  N.  E.  257,  and  Louisville,  N.  A.  A  C.  R.  Co.  v.  Stommel,  120  Ind.  41,  25 
N.  E.  363,  holding  defendant's  violation  of  statutory  requirement  as  to  signals 
does  not  excuse  failure  to  stop,  look,  and  listen;  Baltimore  &  O.  £  C.  R.  Co.  v. 
Walbom,  127  Ind.  14S,  26  N.  E.  207,  holding  negligence  tor  jury  where  facta 
reasoaAbly  permit  of  more  than  one  inference;  Baltimore  t  0.  R.  Co.  v.  Talmage, 
15  Ind.  App.  214,  43  N.  E.  1019  (concurring  opinion)  holding  party  failing  to 
look  and  listen,  nt^ltgent  though  engine  had  passed  crossing  within  minute. 

Cited  in  footnoUs  to  Woehrle  v.  Minnesota  Transfer  K.  Co.  52  L.  R.  A.  349, 
which  holds  traveler's  failure  to  look  and  listen  »lien  watchman  absent  not  neg- 
ligenoe  per  »e;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L,  R.  A.  802.  which  holds 
failure  to  look  within  30  feet  of  trsck  does  not  prevent  recover^';  Keenan  v. 
Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look  for  train  within 
35  feet  of  track,  negligence;  Oleson  v.  Lake  Shore  &  M.  S.  R.  Co.  32  L.  E.  A. 
14S,  which  holds  it  negligent  to  attempt  to  cross  track  immediately  after  passage 
of  train  whose  smoke  obstructs  view;  Loreni  v.  Burlington,  C.  R.  &  N.  R.  (.'o. 
56  L.  R.  A.  753,  which  holds  negligence  of  one  pursuing  cow  in  not  looking  and 
listening  before  crossing  railroad  track,  for  jury;  Van  Auken  v.  Chicago  4  W. 
M.  R.  Co.  22  L.  R.  A.  33,  which  holds  that  fsilure  to  look  and  listen  on  dark 
night  does  not  prevent  recoi'cry  for  injury  by  engine  running  backward. 

Cited  in  notes  (9  L.  R.  A.  162|  on  duty  of  traveler  approaching  railroad 
crossing;    (11  L.  R.  A.  3S8)   on  negligence  in  crossing  railroad  track. 

Distinguished  in  Marchal  v.  Indianapolis  Street  R.  Co.  28  Ind.  App.  141,  62 
>.'.   E.   280,   holding   contributory   negligence   for  jury  where   plaintiff   drove  on 
street  railway  crossing  without  looking,  immediately  after  passage  of  car, 
Effect  of  snentl  veFdict. 

Cited  in  Diamond  Plate  Glass  Co.  v.  De  Hority,  143  Ind.  385,  40  N.  E.  681, 
and  Shirk  v.  Wabash  B.  Co.  14  Ind.  App.  137,  42  N.  E.  656,  holding  general 
verdict  of  freedom  from  contributory  negligence  controlled  by  special  findings 
showing  contrary;  Bedford  v.  Neal,  143  Ind.  430,  41  N.  E.  1029,  setting  asidr 
verdict  of  freedom  from  contributory  negligence  where  evidence  fails  to  show 
exercise  of  care  proportioned  to  known  danger. 

Distinguished  in  Indianapolis  Union  R.  Co.  t.  Neubacher,  16  Ind.  App.  46,  44 
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N.  E.  689,  holding  verdict  coneluiive  where  evidenoe  is  not  in  record,  and  ansn-ers- 
ti)  interrogatorieii  do  not  abBotut«ly  antagonize  same. 
Tine    to   tBkr   exeeptioni. 

Cited  in  Combs  v.  Union  Trust  Co.  146  Ind.  683,  46  X.  E.  16,  holding  party 
failing   to   make  motioQ   to   reject  interrogatories   at  time   offered   in  evidenoe, 
waives  abjection. 
Form   of  exeeptlona  and  abi««tloli«' 

Cited  in  Musser  v.  State,  167  Ind.  431,  61  N.  E.  1,  holding  objection  that  inter- 
rogatory "incompetent,  immaterial,  and  too  remote"  preeeuta  no  question ; 
MuBser  t.  State,  157  Tnil.  428,  431,  61  N.  E.  1,  holding  objection  tliat  evideni^e^ 
"hearsay,  and  wholly  immaterial  and  irrelevant,"  not  Bufiiciently  speciflc;  Strat- 
ton  V.  Lockhart,  1  Ind.  App.  383,  27  N.  E.  715.  holding  objection  to  judgment  □!» 
ground  of  alteration  iUBufficient  where  changes  not  specified. 

Cited   in   note    (B   L.   R.   A.   609)    on   consideration   of  general   exceptiuuB   oa. 

8  L.  R.  A.  59S.  LOCEY  COAL  MIXES  v.  CHICAGO.  W.  &  V.  COAL  CO.  131  111. 

ft.  22  N.  E.  603. 
ft  ed  e  lu  pi  I  om . 

Approved  in  Brusehke  v.  ^^"right,  166  111.  198,  57  Am.  St.  Rep.  126,  46  N.  E. 
813.  holding  resale  of  property  on  foreclosure  by  officer  of  court  »]iould  be  made- 
subject  to  redemption. 

Distinguished  in  Blair  v.  lllinofB  Steel  Co.  159  III.  362,  31   L.  R.  A.  274,  43 
N.   E.   895,   holding   receiver   on   sale   of   corporate   property   under   winding-up- 
statute  may  sell  without  redemption. 
SepAFate  o^nernhlp  of  sBrfBce  nmd   ailiieralji. 

Cited  in  Ames  v.  Ames,  160  111.  601,  43  N.  E.  592,  holding  ow-nership  of  Burfaoe- 
and  of  under-lying  minerals  may  be  separated  in  partition  suit;  Catlin  Coal  Co. 
V,  Lloyd,  176  111.  283,  52  N.  E.  144,  holding  owner  of  miDerals,  title  to  which 
1ms  been  severed  from  the  surface,  may  invoice  in  respect  thereto  the  staUit* 
of  limitations. 
Corporate   OYvnenilfelp   ot   bo II dl as** 

Cited  in  People  ex  rel.  Sloloney  v.  Pullman's  Palace  Car  Co.  175  III.  174.  64  L. 
B.  A.  388,  51  N.  E.  664  (dissenting  opinion)  majority  holding  manufacturing 
corporation  authorized  to  hold  land  for  transaction  of  its  business  cannot  erect 
and  rent  dwellings,  stores,  schools,  and  churches. 

8  L.  R.  A.  602.  KINCAID  v.  INDIANAPOLIS  NATURAL  GAS  CO.  124  Ind.  577. 

19  Am.  St.  Rep.  113,  24  N.  E.  1066. 
Risht   to  coBipeDBatloii   for  addliloDal   bardpa   In   blsbwBT. 

Cited  in  Huffman  v.  State,  21  Ind.  App.  464,  69  Am.  St.  Rep.  308,  52  N,  E, 
713,  and  Consumers'  Gas  Trust  Co.  t.  Iluntsinger,  14  Ind.  App.  164,  39  N.  E. 
423,  holding  compensation  must  be  made  to  fee  owner  for  construction  of  pipe- 
line along  highway;  Egbert  v.  Lake  Shore  &.  M.  S.  R.  Co.  6  Ind.  App.  354,  33 
N.  E,  659,  holding  railroad  liable  to  owners  abutting  on  highway  for  damages 
caused  by  graded  approach  to  crossing;  Haslett  v.  Kew  Albany  Belt  A:  Terminal 
B.  Co.  7  Ind.  App.  607,  34  N.  E.  846,  holding  municipal  permission  to  construct 
railroad  along  street  does  not  Impair  abutting  owner's  right  to  compensation. 
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W)  OD  what  use  of  street  or  highway  constitute* 

Extent  ot  abnttliiK  owner'a  rltfhla  In   kishmr*. 

Cited  in  Magee  t.  Overshiner,  ISO  Ind.  133,  40  L.  R.  A.  372.  65  Am.  St.  Rep. 
358,  49  N.  £.  961,  holding  public  easement  greater  in  urban  thao  in  suburban 
highways;  Lostutter  \.  Aurora.  128  Ind.  438,  12  L.  R.  A.  260,  26  N.  E.  184, 
recognizing  city's  right  to  maintain  well  and  pump  in  street;  lake  Erie  t  W.. 
E,  Co.  V.  Lee,  14  Ind.  App.  330,  14  N.  E,  1058,  upholding  recovery  for  obstruction 
o[  private  crossing  under  railroad  upon  public  highivay;  Huffman  v.  Stat«,  21 
Ind.  App.  459,  69  Am.  St.  Rep.  3Q8,  52  X.  E.  713,  holding  refusal  of  one  unlaw- 
fully upon  highway  to  depart  at  command  of  abutting  owner  renders  him  liable- 
for  criminal  trespass;  Hamilton  County  v.  Indianapolis  Natural  Gas  Co.  134 
Ind.  212,  33  N.  E.  9T2,  holding  county  cannot  enjoin  laying  gas  pipes  by  company 
under  permit  of  county  officers  and  grant  of  abutting  owners. 

Distinguished  in  HufTman  v.  State,  21   Ind.  App.  4.^6,  69  Am.  St.  Eep.  3liB. 
52  N.  E.  713,  holding  abutting  owner  not  estopped  from  maintaining  trespass  for 
removal  of  pipe  line  in  highway  without  his  knowledge. 
Pablle    riKht*    «•   affecttnar   ekarneter   o(   renvilr- 

Cited  in  Whitlock  t.  Consumers  Gas  Trust  Co.  127  Ind.  85,  26  N.  E.  570, 
denying  injunction  against  laying  gas-pipe  line:  Midland  R.  Co.  v.  Smith,  139- 
Ind.  350,  3S  N.  E.  284,  denying  injunction  against  railroad's  use  of  right  of  way, 
public  rights  having  attached;  Morgan  v.  Lake  Siiore  &  M.  S.  R.  Co.  130  Ind. 
104,  28  N.  E.  548,  denying  ejectment  to  recover  land  occupied  by  railroad  after 
public  rights  have  intervened. 

Distinguished  in  Adams  v.  Ohio  Falls  Car  Co.  131  Ind.  380,  31  N.  E.  57,  hold- 
ing wrongful   use  of  public  wharf  by  private  company  under  permission   from- 
common  council  enjoinable. 
Pablle  BK. 

Cited  in  Rushrille  t.  Rushville  Natural  Oas  Co.  132  Ind.  584,  16  L.  R.  A.  325^ 
2S  N.  E.  853,  holding  business  of  supplying  natural  gas  subject  to  public  regu- 

Rlsbt   to  daaiaices  for  land  taken. 

Cited  in  Evansville  4  R.  B.  Co.  v.  Charlton,  6  Ind.  App.  59,  33  N.  E.  128, 
holding  that  consent  to  appropriation  of  land  by  railroad  does  not  estop  claiuk 
for  damages. 

8  L.  R.  A.  604,  inDLAND  R.  CO.  v.  FISHER,  125  Ind.  19,  21  Am.  St.  Rep.  180,. 

24  N.  E.  758, 
fToT-eaantB   manlnjr   ^Itk    land* 

Cited  in  Scott  v.  Stetler,  128  Ind.  388.  27  N.  E.  721,  holding  covenant  in  deed, 
"together  with  mill  and  all  privileges  thereto  belonging,"  runs  with  land;  Bran- 
son T.  Studabaker,  133  Ind.  164,  33  N.  E.  98,  holding  deed  granting  mill  race,  etc. 
ivinveys  land  forming  essential  part  thereof;  Hamilton  v.  Shelbyville,  0  Ina.. 
App.  541,  33  N.  E.  1007,  denying  power  of  municipality  to  enter  into  contract- 
running  with  fee  to  drain  private  property. 
—  Br   r«tl*r«T   eotapaalea. 

Approved  in  Kelly  v.  Nypano  R.  Co.  23  Pa.  Co.  Ct.  187,  holding  c 


d«d  of  ri)?ht  of  way  to  erert  fence  runs  with  land;  Lake  Erie  &  W.  B.  Co.  v. 
Priest,  131  Ind,  416,  31  X.  E.  T~,  holding  covenant  t«  maintain  croA^ing.  cattiu- 
giiards,  etc.,   binds  pnrchaHcr  under  mortgage   foreclosure. 

Cited  in  Cambria  Iron  Co.  v.  Inion  Tru«t  Co.  ].>4  Ind.  .106,  4R  L.  H.  A.  48,  .->5 
N.  E.  745,  holding  condition  in  franchise  requiring  pavement  iielween  tracks  car- 
ried into  mortfioge  covering  property;  Doty  v.  Chattanooga  Union  R.  Co.  103 
Tenn.  S72,  48  L.  R.  A.  164,  53  S.  VV.  944,  iiolding  eoverjint  in  deed  of  right  ol 
way  that  certain  trains  shalJ  run.  aa  chief  consideration,  follows  fee;  Lake  Eri« 
&  W.  B.  Co.  V.  Griffin,  25  Ind.  App.  142,  53  N.  E.  1042,  holding  covenant  to 
maintain  fence  attaches  to  fee;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Burgan,  9  Ind. 
App.  610,  37  N.  E.  31 ;  Toledo,  St.  I-.  A  K.  C.  R,  Co.  v.  Cosand,  8  Ind.  App.  2-24, 
33  N.  E.  251 ;  Lake  Erie  &,  \V.  R.  Co.  v.  Lee,  14  Ind.  App.  .130,  41  N.  E.  1058,  — 
holding  agreement  in  deed  to  construct  crossings  and  build  fences  imposes  duty 
running  with  land. 
Aoceittmice    oC    anexecated    InHlrnnieiilB, 

Approved  in  Doty  v.  Chattanooga  Union  R.  Co.  103  Tenn.  575,  48  L.  R.  A. 
165,  53  S.  W.  944,  and  Harlan  v.  Logansport  Xatural  Gas  Co.  133  Ind.  328.  32 
N.  E.  930,  holding  grant  of  right  of  way  signed  by  grantor,  accepted  by  grantee, 
binds  both;  Reagan  v.  First  >'at.  Bank,  l-iT  Ind.  601,  61  N.  E.  573,  holding 
accepting  provisions  of  mortgage  for  beneflt  of  creditors  constitutes  contract  as 
if  signed  by  all. 

Cited  in  Thiebaud  v.  Union  Furniture  Co.  14.'}  Ind.  344,  42  N,  E.  741,  holding 
acceptance  of  deed  containing  contract  to  pump  water  for  grantor  and  acting 
thereunder  equivalent  to  signature;  McPherson  v.  Fargo,  10  S.  D.  616,  68  Am. 
St.  Rep.  723,  74  N.  W.  1057,  and  Indianapolis  Natural  Gas  Co.  v.  Kibbey,  1.3.-> 
tnd.  361,  35  N.  E.  392.  holding  acceptance  of  lease  signed  by  lessor  alone,  anil 
recording  same,  makes  instrument  contract;  Doxoy  v.  Service,  30  Ind.  App.  17.^. 
65  N.  E.  757,  holding  lease  accepted  by  lessees  not  signing,  binding  upon  them ; 
Terre  Haute  &.  I.  R.  Co.  v.  State,  159  Ind.  475,  05  N.  E.  401,  holding  state  char- 
ter, under  which  railroad  was  built,  written  contract,  action  on  which  not  barr^-d 
by  six-year  statute. 

»  L.  R.  A.  807,  STATE  ex  rel.  TAYLOR  v.  WARRICK  COUXTV,  124  Ind.  5.i4. 

25  N.  E.  10. 
M«BdBiiiiu  to  coMip*!   pertomiBnce   of  miAtateFlal    dntr. 

Cited  in  State  ex  ret.  Bu'^ler  v.  Callahan,  4  N.  D.  489,  61  N.  W.  1025,  holding 
mandamus  will  He  in  favor  of  candidate  holding  certillcate  of  election  against 
incumbent  holding  over;  StBt«  rx  rel.  Dunkleberg  v.  Porter,  134  Ind.  67.  32  X.  E. 
1021,  holding  action  maintainable  to  compel  issuance  of  certificate  of  exemption 
from  highway  duty,  right  thetpto  admitted;  Coats  v.  Stale,  133  Ind.  38,  32  X.  K. 
737,  holding  mandamus  proper  remedy  for  refusal  of  justice  of  the  peace  to 
accept  and  approve  sufficient  bond. 

8  L.  R.  A.  608,  STATE  v.  HOPE,  100  Mo.  347,  13  S.  W.  490. 
IVecvuiltr  of  obJvctlDv  Bad  eicewtlnK  to  rallBKB. 

Cited  in  StaU  v.  Taylor,  132  Mo.  287,  33  S.  W.  1145,  holding  failure  to  object 
to  order  for  change  of  venue  at  lime  thereof  bars  exception  on  appeal ;  Matron  v. 
Frazer,  48  Mo.  App.  309,  and  State  v.  Goddard,  162  Mo.  226.  62  S.  W.  6fl7,  holding 
that  errors  of  trial  court  n-ill  not  be  reviewed  on  appeal  if  no  exceptions  are  saveiL 
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—  Aa  to  «*ldeKee. 

Cited  in  Boggs  t.  Pacific  Steam  Laundry  Co.  BA  Mo.  App.  624,  holding  waiver 
of  incompetent  evidence  by  neglect  to  object  and  except;  Adair  v.  Mette,  156 
Mo.  507,  57  S.  W.  651,  holding  failure  to  object  to  improper  evidence  on  trial 
bars  exclusion  on  appeal;  State  v.  McCoIlum,  119  Mo.  474,  24  S.  W.  1021,  holding 
[allure  to  except  to  improper  evidence  prevents  review  on  appeal ;  State  v. 
Marcks,  140  Mo.  MS,  41  S.  W.  873,  holding  no  error  in  refusing  to  excludt^ 
evidence,  no  objection  and  exception  being  made  till  eIo»e  of  testimony;  State  v. 
Higgins.  124  Mo.  648,  28  S.  W.  178,  denying  duty  of  court  to  exclude  improper 
evidence  without  objection  and  exception;  Hickman  v.  Green,  123  Mo.  173.  29 
L.  R.  A.  43,  22  S.  W.  453,  holding  motion  to  exclude  incompetent  lestimnny 
too  late  after  evidence  received  without  objection;  State  v.  Lehman,  175  Mo. 
625.  75  S.  \% .  LI!),  holding  testimony  cannot  be  excluded  after  crons-examination, 
'«n  ground  dixelosed  by  direct  examination;  State  v.  Foley,  144  Mo.  618,  46  S.  W. 
733,  holding  omission  to  object  to  question  no  bar  to  exclusion  when  it  appears 
incompetent. 
SaMelenor  of  •biecllons. 

Cited  in  State  v.  Moore,  117  Mo.  401,  22  S.  W.  1086,  holding  general  objection 
to  idmissiOD  of  evidence  not  sufficient  for  review;  Burlington  Ins.  Co.  r.  Miller, 
8  0.  C.  A.  614,  19  U.  S.  App.  588,  60  Fed.  257,  holding  objection  to  evidence  aa 
"incompetent,  irrelevant,  immaterial"  too  general  to  show  grounds. 
IVBlTer  ot  rivtata. 

Cited  in  Moore  v.  State,  96  Tenn.  220,  33  S.  W.  1046,  holding  failure  to  swear 
witness  waived  by  cross-examination  with  knowledge  of  omission ;  State  v. 
Gamble,  119  Mo.  431,  24  B.  W.  1030,  holding  that  error  in  removing  cause  to 
wrong  county  may  be  waived. 

Cited  in  State  v.  Terry,  lOA  Mo.  624,  19  S.  W.  206,  holding  courts  refuse  to 
declare  statute  unconstitutional  unless  invalid  beyond  doubt;  -State  ex  rel.  Mack- 
lin  V.  Bombauer,  104  Mo.  631,  15  S.  W.  830,  and  Bowers  v.  Smith,  111  Mo.  SG, 
16  L.  E.  A.  759,  33  Am.  St.  Rep.  491,  20  S.  W.  101,  holding  consideration  of 
effect  of  proposed  constrhction  of  statute  necessary  to  ascertain  intent. 


Rit«l«  coBvered  bj-  BarlKaKe- 

Cited  in  Stambnch  v.  Fox,  16  Ohio  C.  C.  43),  expren^in';  opinion  that  mortgOigd 
omitting  word  ''heir"  passes  fee,  langiiai^  showing  such  intention. 
Ebfurcement    of   portner'a   llrm. 

Cited  in  Ervin  v.  Mnslerman,  16  Ohio  C.  C.  74,  holding  partner's  lien  attaches 
to  property  acquired  with  partnership  funds,  though  individual  lias  title. 

•8  L.  R.  A.  617,  REISE  v.  EN'OS,  76  \\U  634.  45  N".  W.  414. 
Severance   ot   eaaenent   Irma   land. 

Cited  in  footnote  to  Flickinger  v.  Shaw,  11  L.  R.  A.  134.  holding  construction 
■of  ditch   under   agreement   across   another'^   land   to   be   used   in   ccmimon   giw 
l.nilder  vented  right  which  injunction  will  protect. 
L.  R.  A.  Ai-.-  Vol.  II.— 7. 
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Cited  in  notes  (10  L.  R.  A.  484)  on  riglit  by  prescription  to  uie  another** 
land;  {!4  L.  K.  A.  300)  on  effect  of  attempt  to  sever  appurtenant  easement  from 
premises  for  benefit  of  nhich  it  exists. 

Distin^ished  in  Macy  v.  Metropolitan  Elev,  R.  Co.  59  Hun,  367,  12  N.  Y.  Supp. 
804,  holding  release  by  tenant  of  demised  interest  doex  not  sever  easement  from 
land,  but  reinvests  fee. 

8  L.  R.  A.  620,  IRVING  v.  CAMPBELL.  121  N.  Y.  3.i3.  24  N.  E.  321. 
SafllcleHcy   of   AcknovTl^dartaent    of   verlBcatton. 

Cited  in  Lemmer  v.  ^ilorison,  89  Hun,  279,  35  N.  Y.  Supp.  023,  holding  reoord- 
ing  of  deed  ineffectual  where  aclcnowled^ient  insufficient;  Freednian  v.  Oppen- 
lieim.  SO  App.  Div.  488.  81  N.  Y.  Supp.  110.  ami  Paolillo  v.  Faber.  56  App.  Div. 
243,  67  N.  Y,  Supp.  638,  holding  apknowlnlRinent  defective  where  not  stating 
notary's  knowledge  that  the  maker  is  the  individual  described  in,  and  who  execu- 
ted, conveyance;  Albany  County  Snv.  Bank  v.  McCarty.  140  N.  Y.  sn.  43  S.  E. 
427,  holding  prima  facie  cose  of  conveyance  made  by  certificate  of  neknowledg-  . 
ment;  Cream  City  Furniture  Co.  v.  Squier,  2  Miae.  440,  21  S.  Y.  Supp.  972. 
holding  notice  of  mechanic's  Hen,  verified  before  foreign  commissioner  hut  with- 
out certificate  of  secretary  of  state,  insuflicient  to  create  lien. 
Rl)[ht    to   marketaltle    title. 

Cited  in  Tiipy  v.  Kocourek,  66  Ark.  436,  51  S.  VV.  60,  holding  vendee  under 
executory  sale  of  two  tracts  of  land  for  lump  suni  may  rescind  contract  if  title 
to  one  fails;  Hatt  v.  Hagnman,  12  Misc.  173,  33  X.  Y.  Supp.  5.  holding  speciGr 
performance  cannot  be  decreed  upon  contract  to  purchase  realty,  wliere  ability  to- 
convey  good,  marketable  title  doubtful. 
'Whfll  la  >  niirkptnblr  tlllr. 

Approved  in  Miner  v.  Hilton,  15  App.  Div.  59t  44  N.  Y.  Supp.  155,  holdiofr 
tender  of  lot  with  building  which  encroached  2]  inches  beyond,  not  of  nuirkelnbtr 
title;  Snow  v.  Monk,  81  App.  Div.  210,  80  N.  Y.  Supp,  719,  holding  2-incli  en- 
croachment of  building  renders  title  thereto  unmarketable;  Harrass  v.  Edwards^ 
94  Wis.  464,  69  N.  W.  09,  holding  title  dependent  upon  record  of  deed  atteste<1 
by  but  one  of  several  grantors  not  marketable;  I^aliey  v.  Kortrjght,  132  N.  Y. 
455,  30  X.  E.  989,  holding  substituted  tru.stees  can  eoi»c.v  marketable  title  wliert- 
power  of  Bale  applicable  to  subject  of  trust  was  created;  Simis  v.  McKlroy,  12 
App.  Div.  43ii,  42  X.  Y.  Supp.  290,  holding  title  not  marlictablc  when  involving 
the  rights  of  one  not  parly  to  suit;  Kountite  v.  Helntuth,  87  Hun.  347.  22  X.  Y, 
Supp.  204,  holding  title  not  marketable  ivlicre  property  is  encumlicred  with  agree- 
ments as  to  its  u«e;  Marshall  v.  Wenninger.  20  Misc.  5.S0.  40  X.  Y.  Snpp.  070, 
holding  mere  nonuser  and  inclosure  for  more  tlian  twenty  years  of  land  Iniil 
down  on  map  as  street,  not  such  abandonment  of  casement  as  will  make  title 
marketable. 

Distinguished  in  Holly  v.  Hirsch.  135  N.  Y.  598,  49  N.  Y.  S.  R,  IB,  32  X.  K. 
709.  holding  vendor  has  marketable  title  where  only  question  is  one  of  law.  wliicii 
is  determined:  Freedman  v.  Oppenheiui,  SO  .App.  Div.  402.  81  X.  Y.  Supp.  110. 
holding  proof  of  twenty  years'  undisturbiil  po»"osaion  under  deed  does  not  ei-tah- 
lish  marketable  title;  Kullman  v.  0>x.  20  App.  DJv.  163,  19  N.  Y.  Supp.  ilOti 
^disBenting  opinion),  majority  holding  title  marketable  uliore  obtained  in  good 
faith  through   purchase  at  luortguge  furecloiiure.  for  default   upon  lands   which 
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owner  formerly  held  in  trutit ;  Jay  v.  U'ilson,  91  Hun,  3H4,  36  X.  Y.  Supp.  1B6, 
holding  title  marketable  although,  aubsequent  to  record  of  deed  of  hona  fide  pur- 
chaser,  previous  deed  from  his  grantor  appears  on  record- 
Cited  in  Darrow  v.  Cornell,  30  App.  Div.  IIB,  51  N.  Y.  Supp.  828,  holdintr  tender 
not  clfectufti  where  vendor'n  title  depends  upon  unrecorded  deeds;  McPheraon  v. 
Soliade,  1411  X.  V.  21,  43  N.  E.  527,  denying  specific  performance  where  title 
depends  upon  facts  resting  in  parol;  Moot  v.  Business  Men's  Invest.  Asao.  I5T 
N.  Y.  212.  45  L.  R.  A.  B70,  52  X.  E.  1,  holding  title  not  unmarketable  tor  incor- 
rect record,  not  demanding  resort  to  parol  evidence ;  EgelJiofT  v.  Simpson,  50  App. 
Div.  002,  04  N.  Y.  Supp.  330,  denying  specific  performance  because  title  unmar- 
ketable, where  record  title  contains  defect  which  can  be  supplied  only  by  parol 
evidence;  Huber  v.  Case,  93  App.  Div.  483,  87  N.  Y.  Supp.  603,  holding  title 
>lei>ending  on  declaration  that  property  belonged  to  partnership  not  marketable 
Hciler  v.  Cohen,  154  N.  Y.  30«,  48  N.  E.  527,  Affirming  15  Misc.  .384,  30  N.  Y. 
Supp.  608,  holding  title  not  marketable  where  descriptions  in  essential  ii 
inents  vary  and  no  record  title  appears;  Nelson  v.  Jacobs,  99  Wis.  561,  75  N.  VV. 
400,  holding  adverse  possession  creates  marketable  title  under  statute  of  Ii 
tions;  RuesB  v.  Ewen,  34  App.  Div.  487.  54  N.  Y.  Supp,  35T,  holding  title  originat- 
ing in  tax  lease,  since  expired,  not  marketable  unless  title  by  adverse  posses.^ion 
reasonably  estAblisbed;  Simis  v.  McEIroy,  100  N.  Y.  102.  73  Am.  St.  Rep.  673,  54 
N.  E.  674,  holding  fee  simple  not  assured  where  title  reits  in  adverse  possession 
proved  by  parol. 

8  I-  R.  A.  023,  VENABLE  v.  RICKENBERG.  Vri  Mass.  64,  24  S.  E.  1083. 
CrrdltoF'a  bill. 

Cited  in  Geist  v.  St.  Louis,  156  Mo.  649,  79  Am.  St.  Rep.  545,  57  S.  W.  760, 
holding  that  salary  of  municipal  officer  not  garnisliable  in  law  cannot  be  reached 
by  creditor's  hilt. 

CiUd  in  footnote  to  Harper  v.  Clayton.  35  L.  R.  A.  211,  which  denies  power 
to  reach  unasfigned  right  of  dower  by  creditor's  bill. 

Cited  in  note  (63  L.  R.  A.  094)  on  e<)uitable  remedy  to  subject  choses  in  action 
t«  judgment  after  return  of  no  property  foun<l. 

Distinguished  in  Hnjnan  v.  Brennan,  170  Ma»)>.  407,  49  N.  E.  655,  holding  non- 
rl■^ident  creditor  may  maintain  bill  in  equity  on  domestic  judgment  to  reach 
discbnrged  insolvent's  interest  in  partnership  property. 

8  L.  R.  A.  025,  McCAETER  v.  ARMSTRONG,  32  S.  C.  203,  10  S.  E.  953. 

Petition  for  rehearing  denied  in  32  S,  C.  001,  11  S.  E.  634. 
A  peel  Ac    performaBce    oi    eontnet. 

Cited  in  footnote  to  Atchison,  T.  t  S.  F.  R.  Co.  v.  Chicago  t  VV.  I.  R,  Co.  35 
L.  R.  A.  167,  which  refuses  to  require  pnyment  of  interest  not  provided  for  as 
condition  of  specific  performance  of  cuntrnct. 

Cited  in  notes  (II  L.  R.  A.  143)   on  specific  performance;   (59  L.  R.  A.  883)  on 
equitable  remedy  for  damming  back  water  of  stream- 
Distinguished  in  ^lurray  v.  Northwestern  R.  Co.  64  S.  C.  ^36,  42  S.  E.  017, 
holding  equity   will   decree  specific  performance  of  railroad's  covenant  to  estab- 
lish depot  on  lands  granted. 
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DisHpproved  in  Blair  v.  St.  Loiiiii.  K.  4  X.  W.  R.  Co.  92  Mo,  App.  5S7.  grant 
ing  Hpepific  performnnre  of  agr»c>inpnt  to  roiistnirt  and  maintain  pass-ways  for 
cattle  under  railroad,  watpr  gate,  and  aulde-aac  to  Jow-water  mark  of  river. 

8  L.  R.  A.  826,  O'DONXELL  v.  UI.KXX,  0  Mont.  452,  23  P«e.  1013. 
VvrKcatlon  at  iDcadOB  notice. 

Approved  in  Davidson  v.  Bordeaux,  15  Mont.  251,  38  Pac.  1070:  Brownfl<^1d  t. 
Bier,  15  Mont.  410.39  Pac.  405;McCoHan  v.  Maclay,  16  Mont.  230.40  Pac.  602,— 
holding  declaratory  atalement  of  tomtion  of  mining  claim  must  l>e  under  oatli: 
Preston  v.  Hunter,  15  C.  C.  A.  151,  29  U.  S.  App.  021,  07  Fed.  099,  holding  want 
of  verification  of  location  notice  does  not  inriilidate  claim,  nliere  no  adverse  rights 
attach  before  record  is  perfected. 


Cited  in  Baker  v.  ButU  City  Water  Co.  24  Mont.  110,  60  Pac.  817,  as  discussing 
and  applying  the  maxim  Communis  error  facit  jus. 

8  L.  R.  A.  033,  SMITH  t.  OSAGE,  BO  Iowa,  61,  45  K.  W.  40(. 

Cited  in  Davenport  v.  Boyd,  109  Iowa,  250,  77  Am.  St.  Rep.  536.  80  N.  W.  314. 
holding  city  estopped  from  claiming  land  held  adversely,  where  taxes  and  special 
assessments  levied  for  thirty  years;  Corey  v.  Ft.  Dodge,  113  Iowa,  749,  92  VS.  W. 
704,  holding  city  estopped  to  deny  title  of  one  occupying  for  many  years  and 
improving  part  of  street;  Weber  v.  Iowa  City,  110  Iowa.  640,  93  N.  W.  637,  hold- 
ing public  right  in  unused  street  extinguished  by  long-continued,  actual,  adverse 
possess iOD. 

Distinguished  in  Hanger  v.  Des  Moines,  109  Iowa.  483,  SO  X.  W.  549.  denying 
that  collection  of  taxes  (or  ten  years  on  property  occupied  by  public  estops  claim- 
ing it  as  street. 

8  L.  R.  A.  636,  LOCISVILLE.  N.  A.  &  C.  R.  CO.  \.  CORPS.   124  Ind.  427.  24 

N.  E.  1046. 
Rrvlevf  ot  qaeatlona  not  ralBed  beloir. 

Cited  in  Taggart  v.  Tevanny.  1  Ind.  App.  349,  27  N.  E.  511,  as  to  question  of 
right  to  raise  on  ap|>enl  objections  to  siiflicieney  of  complaint  not  made  in  lower 
court;  Diggs  v.  Way,  22  Ind.  App.  (123,  54  X.  E.  412  (dissenting  opinion),  ma- 
jority holding  that  case  tried  on  theory  of  jnsulllrient  paragraph  of  complaint 
will  be  so  treated  on  appeal,  although  another  count  good. 
Duty    of    employer. 

Cited  in  Chicago  i  E.  R.  Co.  v.  l.*e,  17  Ind.  App.  219.  40  X.  E.  543,  and  Mal- 
cliett  V,  Cincinnati.  W.  i  M.  R.  Co.  132  Ind.  342,  31  X.  E.  792,  holding  employer 
must  use  reasonable  care  to  provide  safe  working  place  and  appliances;  Roger-i  v. 
Leyden,  127  Ind.  51,  26  X.  E.  210,  hohling  employer  required  .to  use  ordinary 
care  and  skill  to  make  and  keep  place  of  work  in  reasonably  safe  condition: 
Evansville  i  T.  H.  R.  Co.  v.  Duel.  134  Ind.  I.5S.  .13  X.  E.  35.'>.  holding  reasonable 
cnre  required  to  provide  reasonably  safe  place  to  work  and  appliances,  sml  com- 
l>etent  persons  for  sen-ice;  Rogers  v.  I^'vden.  127  Ind.  57.  26  X.  K.  210.  Iioldinji 
whether  there  has  been  breach  of  iliity  to  keep  place  of  work  safe,  and  wlicthei 
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dan^ra  of  eervjce  )ncr«a«ed  thereb)',  queatione  for  jury-  EvaniiTille  £  R.  R.  Co. 
V.  Donn.  3  Ind.  App.  455.  20  N.  E.  940,  holding  nasiimption  of  risk  by  eroployea 
does  not  relieve  maatrr  from  duty  to  exerciw  reasonabl*  rare  as  to  place  of  work 
nnd  appliances;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Spaulding.  21  Ind.  App.  328,  52 
N.  E.  410,  holding  it  duty  of  employer  to  keep  in  safe  condition  Bcrap.iron  bin, 
to  wliich  employees  of  blnckHniitli  Hbop  required  to  go,  even  if  inspection  neces- 
Bury  for  tliat  purpose. 
PmsmpllOD  mr  prool  ot  iBaiitrr'a  MKllccBce. 

Cited  in  footnote  to  Duntley  v.  Inman,  P.  i  Co.  SB  L.  R.  A.  766,  which  holds 
want  of  care  not   Klioirn  by  breaking  of  piece  of  machinery,  causing  servant's 
death. 
Bm»lor*«''  iwaDiptlvii  »t  rlak. 

Cited  in  notes  (13  L.  R.  A.  373)  on  when  servant  axsutnes  risk;  (49  L.  R.  A. 
52)  on  assumption  of  risk  hh  conclusive  defense;  03  L.  R.  A.  375]  on  question 
of  assumption  of  risk  by  servant. 

ated  in  Hoosier  Stone  Co.  v.  McCain,  133  Ind.  242.  31  N.  E.  056,  holding  em- 
ployee assumPB  risk  of  perils  incident  to  service;  Louisville  4  N.  R.  Co.  v. 
Kemper,  147  Ind.  ii67,  47  X,  E.  214,  and  Peerless  Stone  Co.  y.  VVray,  143  Ind. 
.177,  42  S.  E,  827,  holding  employee  assumes  defects  or  damages  open  to  view,  or 
which  could  be  known  by  exercise  of  ordinary  care;  O'Neal  v.  Chicogo  A.  I.  Coal 
R.  Co.  132  Ind.  113.  31  N.  E.  6611.  holding  employee  must  use  reasonable  care  to 
iiscertain  ordinary  perils  of  service,  and  knowledge  of  such  as  are  open  and 
obvious  presumed. 

Increancd    kaasFd. 

Cited  in  Peirce  v.  Oliver,  18  Ind.  App.  04,  47  N.  E.  485;  Lynch  v.  Chicago,  Bt 
L..&  P.  R.  Co.  8  Ind.  App.  510,  36  N.  E.  44;  Indianapolis  Union  R.  Co.  v.  Ott.  11 
Ind.  App.  560,  38  N.  E.  842,  —  holding  employee  continuing  Her\ice  after  knowl- 
edge of  defects  assumes  increased  risk ;  Kentucky  k  I.  Bridge  Co.  v.  Eastman, 
7  Ind.  App.  5IL1,  34  N.  E.  835,  holding,  though  master  negligent,  emplojeo  volun- 
tarily remaining  in  service  after  knowledge  of  defects  cannot  recover  for  injury 
therefrom;  Chicago  &  E.  I.  R.  Co.  v.  Richards,  28  Ind.  App.  55,  61  N.  E.  18, 
liolding  knowledge  of  defect  alone  not  suflicient  to  charge  employee  with  assump- 
tion of  risk,  if  without  knowledge  of  danger;  Southern  Kansas  R.  Co.  v.  Drake, 
53  Kan.  8,  35  Poc.  823,  and  Roniona  Oolitic  Stone  Co.  v.  Johnson,  6  Ind.  App. 
556,  33  N.  E,  1000,  holding  employee  continuing  service  without  knowledge  of 
danger  from  known  defect,  or  Bft«r  promise  of  employer  to  repair,  does  not 
assume  risk. 

DlatlBCtlOB    bctweea    ■■■■mptlon    «t   riak   and    BomtTOtmtnrr    nesllceBev. 

Cited  in  n'ortman  v.  Minich,  28  Ind.  App.  36,  02  N.  E.  85,  holding  assumption 
of  risks,  whether  obvious  or  incidental,  depends  on  contract,  and  has  no  relation 
to  contributory  negligencp ;  Bowles  v.  Indiana  R.  Co.  27  Ind,  App.  676,  87  Am, 
St.  Rep.  279,  02  N.  E.  04,  holding  statute  making  contributory  negligence  matter 
of  defense  does  not  relieve  employee  from  obligation  to  negative  knowledge  of 
defect  in  complaint;  Carver  v.  Minneapolis  k  St.  L.  R.  Co.  120  Iowa,  350,  04 
N.  VV.  SCZ,  as  to  distinction  between  assumption  of  risk  and  contributmy  negli- 


Cited     in  note   (49  L.  R.  A.  52)   on  relation  between  aMumption  of  risk  and 
eontributOTj  negligence. 
SaA«l«iici-  vt  pomplalnt  In  •cIIob   hr  nervaHt   tor  ppTaonal  lBiar7. 

Cited  in  Evansviile  &  T.  H.  R.  Co.  v.  Duel.  134  !rd.  IM.  33  S.  E.  SSS;  Ohio 
&  M.  R.  Co.  V.  Levy,  134  Ind.  344.  32  N.  E.  81.->;  Ames  v.  Uke  .Slioir  «  M.  S.  R. 
Co,  135  Ind.  365.  35  X.  E.  11";  PeerleBg  Stme  Co.  v.  Wrny,  143  Ind.  5711.  42  S. 
E.  92-;  Salem-Bedford  Stone  Co.  v.  HobbH,  144  Ind.  133,  42  N'.  IC.  lOii:  Parke 
County  Coal  Co.  v.  Bartli,  5  Ind.  App.  103,  31  M.  E.  3S3l  Cole  Bros.  v.  Wood.  11 
Ind.  App.  71,  36  N.  E.  1074;  Cbicago  1  E.  I.  R.  Co.  v.  Beatty,  13  Ind.  App. 
622,  42  X.  E.  284;  Wabasli  4  W".  R.  Co.  v.  Morgnn.  132  Ind.  446.  32  N.  H 
85,  —  holding  that  complaint  for  injury  from  defect  adding  to  perils  of  «Tvice 
must  allege  defects  were  unknown  to  employee;  American  Rolling  Mill  Co.  v, 
Hatlinger,  161  Ind.  (180,  6S  X.  E.  460,  liolding  complaint  under  eniplo>-ers'  lia- 
bility act  niiiat  Btate  facte  xliowing  non&asumption  of  risk;  UitBr.  S.  £  Co.  v. 
Wilson,  21  Ind.  App.  97,  51  K.  E.  .■.02,  nod  Pennaylvania  Co.  v.  Witle,  15  Ind. 
App,  586,  43  N.  E,  319,  liotding  knowledge  operating  as  assumption  of  risk  is 
independent  element  in  :ight  of  action  for  injury,  wliich  must  be  specilicallv  de- 
nied; Brunell  v.  Soutliern  P.  Co.  34  Or.  260,  96  Pac.  129,  holding  complaint 
must  allege  employer  knew,  or  ought  to  liave  knon*n,  of  defect,  and  that  employee 
was  ignorant  of  danger;  Cleveland.  C.  C,  4  St.  L.  R.  Co.  v.  Parker.  164  Ind, 
154,  56  N'.  E.  86,  holding  complaint  in  aetion  for  causing  death  through  negligent 
construction  of  side  track,  causing  engine  to  oiertum,  must  negative  knowledge 
of  defect  by  deceaned;  South  Florida  Teleg.  Co.  v.  ilaloney,  34  Fta.  342,  16  So. 
280,  holding,  where  complaint  based  on  uinission  of  particular  duty,  complaint 
must  state  specillcally  nature  of  duty  omitted;  Eureka  Block  Coal  Co.  v.  Wells, 
20  Ind.  App.  a,  94  Am.  St.  Rep.  259,  HI  K.  E.  236,  holding  (-omplaint  in  negligence 
action  against  employer,  ttlLoiving  employee  had  no  knowledge  of  danger,  auflicient 
Distinguished  in  Indiana  Natural  Gas  &  Oil  Co.  v.  O'Brien,  160  Ind.  £71, 
65  N.  E.  HIS,  holding  plaintiff  injured  by  breaking  of  defectire  bridge  need  not 
negative   previous   knowledge  of  unsafe  condition. 

8  L.  R.  A.  637,  XAUGATUCK  WATER  CO.  t.  MICHOLS,  68  Conn.  403,  20  Atl. 

315. 
ReleaiM'   Croni  BslMcripttttn   to  Hliielc. 

Approved  in  Barrows  v.  Xatchnug  Silk  Co.  72  Conn.  664,  45  Atl.  ItSl.  holding 
failure  to  file  certificate  of  increase  of  stock  docs  not  exempt  subscriber  who  has 
acted  as  stockholder  from   paying  for   stock. 

8  L.  E.  A.  640.   WEEXER  v.  BRAYTOX,   152  Mass.   101,  25  N.  E.  46. 
Protection    «t    trBde-nark    or    label. 

Approved  in  SUte  v.  Bishop,  128  Mo.  381.  29  L.  R.  A.  205.  49  Am.  St.  Rep. 
669,  31  S.  W.  9.  holding  state,  by  appropriate  legislation,  may  protect  labor 
unions  in  use  of  labels  to  designate  articles  manufactured  by  its  members. 

Cited  in  Tracy  v.  Banker,  170  Mass.  270.  39  ],.  R.  A.  .i09,  49  N.  E.  308,  hold- 
ing unincorporated  trade  union  protected  from  use  of  counterfeit  label  by  Hasa. 
Stat.  1895,  chap.  462. 

Cited  in  footnotes  to  McVey  v.  Brendel,  13  L.  R.  A.  377.  which  holds  equity 
will  not  protect  labor  union  in  use  of  nontrade-mark  label ;  Colin  v.  People,  33 


L.  R.  A.  IJ2I,  wliidi  liol<l>t  statute  gi\-ing  right  U 
Fuller  V.  Huff,  51  L.  R.  A.  332,  wliicli  susta 
"heattb  food"  for  toodx  pret'iously  knou-n  hh 
Sanders,  9  L.  R.  A.  570,  nhich  drnipH  rif;lit  to 
&B  trade-mark;  Scott  v.  Standard  Oil  Co.  31  1 
"fire  proof  oil"  cannot  be  claimed  hk  trade-mar. 

Cited  in  notes  (17  L.  R.  A.  130)  on  right 
(2ft  L.  R.  A.  2001   on  proUction  of  trade  unioi 

Questioned  in  State  v.  Magen,  8  Ind.  App. 
«quit7  will  proteet  trade  union  latiel  against  fr 

DiaapproveU  in  Sclimalz  v,  Wooley.  57  N.  . 
Am.  St.  Rep.  U37,  41  Atl.  93ft.  holding  workme 
riglit  in  trademark  designed  to  distinguish  tl 
Hetterman  Brow.  v.  Powers,  102  Ky,  140,  39 
34S,  43  S.  \V.  I  HO.  holding  unineorporated  Inboi 
tion  of  label,  although  nut  owner  of  goods  to  w 
—  Deceptive  trnde-marbB. 

Approved  in  American  Washboard  Co.  v.  Sag 
43  C.  C.  A.  237,  103  Ked.  285,  holding  false  de 
minuni  wilt  not  be  enjoined  where  defendant  does 
of  complainanl;  Messer  v.  The  Fadettes.  108  JU 
St.  Rep.  371,  4a  N.  K.  407,  holding  piirchsaer  of 
members  have  left  cannot  enjoin  use  of  name  I 
lead  to  public  deception ;  Schmalz  v.  Wooley, 
Iiolding  label  adopted  by  association  of  joumeyni 
where  they  do  not  trade  in  hats  or  caps  to  which 

Cited  in  note  (IB  L.  R.  A.  SO)  on  invalidity  ol 

8   L.  R.  A,  644,  PHffiNIX  NAT.  BANK  v.  BA' 

N.  E.  917. 
ESrct  of   dlsFkBrve   In    InaolveBcy   am    forelj 

Cited  in  Olivieri  v.  Atkinson,  168  Mass.  32,  41 
a«  X.  H.  404,  40  Am.  St.  Rep.  623,  22  Atl.  4.'il ;  f 
li>ll  Mass.  12.  30  X.  E.  170.  — holding  discharge 
by  foreign  creditor;  Chase  v.  Henry,  166  Miijw.  ." 
E.  088,  holding  discharge  in  insolvency  not  a  I 
uhvajs  having  been  a  citi/j-n  and  resident  of  an 
84  Me.  131,  30  Am.  St  Rep.  340,  24  Atl.  70.5,  I 
barred,  even  though  citiMn  of  insolvent's  state  ■ 
ner  &  E.  Brewing  Co.  v.  Dreyfus,  172  Mass.  IC 
K.  531.  holding  foreign  corporation  not  barred  b; 
having  place  of  business  and  license  in  state  o 
mond  Beef  4.  Provision  Co.  v.  Best.  91  Me,  437 
holding  foreign  corporation  not  bound  by  insol 
dent  agent  was  duly  served  with  process;  Seiimr 
97  Wis.  273,  39  L.  R.  A.  578,  73  N.  W.  39  (di> 
discharge  in  insolvency  does  not  relieve  from  de 
not  present  their  claims. 

Cited  in  footnotes  to  Lowenberg  v.  Levlne,  16  I 
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judgment  rot  released  by  discliarge  in  insolvency  proceeding*;  Pattee  v.  Paige, 
163  M»u.  3.i3,  23  L.  B.  A.  451,  47  Am.  Ht  Rep.  439,  40  N.  E.  108,  which  holds 
aoiiresident'0  waiver  of  exemption  from  discharge  of  one  firm  not  extend  to 
claim  against  other  Orm  composed  in  part  of  same  members. 

Cited  in  note  (17  L.  R.  A.  84J  on  supremaey  of  state  or  nation  over  derolu- 
tion  of  property.  "" 

Djatinguished  in  Columbia  Falls  Brick  Co.  v.  Glidden,   157  Mass.   177,  31   S. 
E.  801,  holding  right  of  action  by  foreign  creditor  lost  by  proving  claim  against 
insolvent's   estate. 
—  OaPMtHkee  prveeedlBva- 

Cited  in  Lonisville  t  N.  R.  Co.  v.  Nash,  118  Ala.  486.41  L.  R.  A.  332.  72  Aik. 
St.  Rep.  181,  23  So.  825,  holding  payment  bj'  gamisiiee  of  judgment  void  for 
want  of  jurisdiction,  no  defense  to  action  by  nonresident  creditor. 

8  L.  R.  A.  647,  CONE  v.  DL'NHAM,  6B  Conn.  145,  20  Atl.  311. 
Pr«i»cotBtl»n  of  claim. 

Approved  in  Gay's  Appeal,  61  Conn.  450,  23  Atl.  829,  holding  time  within 
which  claim  must  be  exhibited  does  not  begin  to  run  until  administrator  ia 
appointed;  Wincbell  v.  Sanger,  73  Conn.  406,  47  Atl.  706,  and  Connecticut  Trust 
t  S.  D.  Co.  V.  Security  Co.  67  Conn.  443,  35  Atl.  342,  holding  statute  of  non- 
claim  does  not  apply  to  express  trust,  which  does  not  lose  its  character  by  com- 
mingling of  trust  funds  with  other's  funds. 

Cited  in  Frisbie  v.  Preston,  87  Conn.  4.i4,  36  Atl.  278,  to  point  that  failure 
to  present  claim  within  time  limited  bars  it. 

S  L.  R.  A.  655,  MITTEL  v;  KARL,  133  111.  65,  24  N.  E.  553. 
Estates  In  lan't  riakt  ot  ■Bn-lvaraklp. 

Cited  in  Mette  v.  Fettgen,  148  111.  371,  36  N.  E.  81,  holding  parties  not  pre- 
vented by  statute  from  conveying  estates,  with  right  of  survivorship,  when  clear- 
ly intending  to  do  soj  KlaUr  v.  Liruger,  165  III.  332,  46  N.  E.  235,  holding  deed 
to  grantees  "and  the  survivor  of  them,"  expressly  declared  to  be  in  joint  tenancy, 

Cit«d  in  footnotes  to  Ke  Albrecht,  IS  L.  R.  A.  329,  wliicli  denies  tenancy  by  en- 
tirety in  bond  and  niortgnge  to  husband  and  wife:  Thoriiburg  v.  Wiggins,  22  L.  JL 
A.  42,  which  holds  tenancy  by  entirety  not  created  by  conveyance  to  husband 
and  wife  "in  joint  tenancy." 

Cited  in  note   (30  L.  R.  A.  324)   on  tenancy  by  entireties. 
Intent  of  partlpia  to  nrltlea  laatraneBts. 

Cited  in   Peoria  t  P.  Union  R.  Co.  v.  Tamplin,   156  III.  2S4,  40  N.  E.  900, 
holding  that  in  construing  written  instruments  effect  must  be  given  to  Mch  claust^ 
word,  or  term  employed. 
Pa  ■■Ins   at    title. 

Cited  in  Fletcher  v.  Shepherd,  174  III.  270,  61  N.  E.  212,  holding  grantor 
delivering  quitclaim  deed  to  daughter,  and  taking  one  in  return  on  same  prem- 
ises but  not  recording  it,  does  not  hold  title  in  trust   for  daughter. 

8  L.  R.  A.  657,  TYLER  v.  WADDINGHAM,  58  Conn.  37.^,  20  Atl.  335. 
n«vlew    ot   coaclaalan. 
Approved  in  Nolan  v.  New  York,  N.  H.  &  H.  R.  Co.  70  Conn.  175,  43  L.  R, 


A.  325,  3S  At).   115,  holding  findings  that  railra        I 
sufficiently   provide  for   the   safe   operation   of   t 

Hbw    partnmhl*  created. 

Approved  in  Norwalk  ea  ret   Fawcett  t.   Ireln 
holding  one   running  millineri^   store  not   partne        I 
kept  in  store  but  not  commingled,  and  ivho  on  aa 

Cited  in  footnotes  to  Flower  v.  Bamekoff,  II  L. 
ners  persons  jointly  agreeing  to  secure  option  c 
and  sharing  profits;  Duteher  v.  Buck,  20  L.  H. 
ship  created  between  land  owner  and  one  cutti 
equal  division  of  profits;  Webster  v,  Clark,  2: 
partnership  with  community  of  interest  in  capil 
called  lease;  Slirum  v.  Simpson,  49  L.  R.  A.  TO:  > 
created  by  contract  for  working  farm  and  dividii 

Distinguished  in  Hughes  v.  Ewing,  162  Mo.  300, 
plated  participation   of  proUta  between   purchaser 
'    broker,  does  not  make  them  partners. 

Interent  at  paFtnera  in  rest  estate. 

Cit«d  in  footnote  to  Ue  Oliver,  9  L.  R,  A,  421,  I 
ber  of  firm  organized  to  deal  in  land,  personal  ef     i 

Cited  in  note   (27  L.  R.  A.  4B1)   on  partnershii 
It«VOBBlklIltr  at  pBrlner*. 

Cited  in  note   {12  L.  R.  A.  223)   on  respoHHibi 

Abaoliite  smBraatj. 

Approved  in  Garland  t.  Gaines,  73  Conn.  690, 
19,  holding  guarantor  of  payment  of  rent  and  perl 
for  full  term,  in  consideration  of  letting  premises. 

Cited  in  Beard-tFey  v.  Hawes,  71  Conn.  43,  40  i  I 
note  "for  security  for  payment"  which   he  guaran 

Cited  in  note  (20  L.  R  A.  202)  on  guaranty  ol  | 
Validity  at  fiaadar  eantraet. 

Cited  in  footnote  to  First  M.  E.  Church  v.  Doti 
sustains  subscription  to  church  indebtedness  ma<le   : 

.  WATSON,  58  Conn.  3  ; 

Report  of  subsequent  appeal  in  60  Conn.  301,  '.  I 
PellnwIoK   traat   fnada. 

Approved  in  Randolph  v.  East  Birmingham  Lan  I 
St.  Rep.  64,  10  Ko.  123,  holding  purchasers  with  i 
lands  conveyed  to  assignor  in  violation  of  a  trust  act  , 

Cited  in  Re  Mitchell,  74  Vt.  104,  52  Atl.  5:>3,  I 
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to  motive  power,  appliances,  and  nervants,  tliey  m      I 
tectiom   Burke  v.  Chiciitio  ±  X.  W.  H.  Co.   108 
liable  for  injur;  to  drunken  passenger  deposited  <      | 

Cited  in  notes   (U  L.  R,  A.  307)   on  duty  of  (     ( 
wngers;    (11   L.  R.  A.  720)    on  duty  of  railroad      i 
pasHenKerfl;   (20  L.  R.  A.  521)   on  meiisiire  of  cart 
keep  its  platfonns  and  approaches  safe, 
-CoBtrfbataFT  B«slla;»ce  «<  vaauFnKrr. 

Cited  in  People's  Bank  v.  Morgolof^ki,  75  Md.  4 
1027.  holding  it  question  for  jury  wlietlier  it  wuh       i 
throu^  open  door  into  dark  elevator  shaft. 

Cited  in  note   (II  L.  B,  A.   1.10)   on  contributt     ' 
feating  cecovery  of  damages  for  injuries. 
—  At  alaUon  or  while  KllKhtlnK. 

Cited  in  Chesapeake  S  O.  R.  Co.  v.  King,  49  L. 
Fed.  253,  and  Atlantic  City  R.  Co.  v.  Goodin,  112 
72  Am.  St.  Rep.  652,  42  All.  333,  holdinfr  que^tioi    i 
failing  to  look  for  trains  when  crossing  track  in 
(or  jury;  Pennsylvania  Co.  v,  McCaffrey,  173  111.       i 
eenger  has  right  to  assume  carrier  wilt  not  expose 
ing  from  trains  at  stations ;   Rt.  Louis  t  R.  W.  R    I 
26   S,   W.   5S3.   holding   failure   to   took   and    liste 
aligliting  upon  implied  invitation,  not  contributory 
Warner  v.  Baltimore  &  O.  R.  Co.  188  U.  S.  347,  4 
fIS,  holding  question  whether  injured  person  was  gi 
in  crossing  tracks  at  station  improperly  taken  fro 
O.  R.  Co.  21  D.  C.  358.  holding  jumping  from  tr 
not  contributory  negligence,  as  matter  of  law;  Uni    < 
bridge,  97  Md.  «M,  55  All.  444,  holding  passenge 
matter  of  law,  in  aligliting  from  street  car  stoppi  ; 
street:  United  R,  &  Electric  Co.  v.  Beidelman,  96 
plaintiff  with  rheumatism  only  bound  to  use  ordint 
of  defendant's  negligence. 

Cited  in  footnote  to  Chesapeake  t  Ohio  R.  Co.  v.  I 
sustains  right  of  passengers  alighting  to  presume  : 
of  trains. 

Distinguished  in  Warner  v.  Baltimore  &  0.  R. 
passenger   in   absence  of  special   inducement  has  r  ■ 
track  without  stopping  and  looking. 

Bes  Ipn  loanllnr. 

Cited  in  Tnited  R.  &  Electric  Co,  v.  Beidelman,  »5  . 
proof  of  occurrence  of  injury  to  passenger  prima 
United  R.  *  Electric  Co.  v.  Woodbridge.  07  Md.  03  I 
of  injury  to  passenger  getting  off  street  car  prim  i 
n^tigence;  Houston  v.  Brush,  66  Vt.  346,  20  Atl.  I 
tackle  block  from  want  of  derrick  prima  facie  evidi  r 
Wheeling  Electrical  Co.  43  W.  Va.  069,  39  L.  R.  A.  51 : 
E.  733,  holding  mere  falling  of  wire  charged  with  h ; 
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surface  of  street,  killinj;  tiiHii,  makes  prima  facie  case  of  n*gligence;  Horowitz  v. 
llamburg-Ameriean  Packet  Co.  18  Misc.  26,  41  N.  V.  Supp.  54,  holding  fall  of 
pile  of  batrpntrf  witlimit  apparent  cause  prima  facie  evidence  of  negligence:  Rich- 
mond R.  &  Electric  Co.  v,  HndKinn,  100  Va.  416,  41  S.  E.  736,  holdin);  negligence 
prenumed  wliere  horwe  nns  frightened  by  short  circuiting  of  current  while  passing 
ele<lrie  or. 

fi  L.  R.  A.  C77.  HARRIS  v.  RALTIMOKE,  73  Md.  22.  25  Am.  St.  Rep.  56B,  17  Atl. 

104G.  20  Atl.  111,<I35. 
I.imll«d  anthoritr  of  inrtiierB  vf  HOatradlnK  partiienhlp. 

Cited  in  Prenbrey  v.  ThoniBB,  1  App,  D.  C.  178,  holdinjt  partners  in  nontrading 
partnership  have  no  implied  authority  to  bind  firm  hy  indornenient  of  commercial 
paper;  Snively  v.  Matlieson,  12  Wash,  fl."!,  SO  Am.  St.  Rep.  877,  40  Pac  628. 
holding  that  member  of  general  contructin}!  nnd  building  partnersiiip  cannot,  in 
absence  of  nuthorily,  uxage,  or  necessity,  bind  firm  by  note  and  mortgage;  Schel- 
lenbeck  v.  Studebaker,  13  Ind.  App.  440,  55  Am.  St.  Rep.  240,  41  N.  E.  845,  hold- 
ing partner  in  nontrading  partnership  without  implied  niithority  to  execute  6nu 
note,  in  absence  of  necessity  or  custom. 

Cited  in  Bruns  v.  Spalding,  60  Md.  360,  4S  Atl.  1S4,  npholding  in  equity  assign- 
ment of  a  detinile  portion  of  partnership  profit. 

8  L.  R.  A.  680,  WOLF  v.  RAUEREIS,  72  Md.  481,  19  Atl.  1045. 

Cited  in  Dashiell  v.  GriHith,  84  ^kld.  STCt,  3.)  Atl.  1004,  holding  action  for  tort 
to  wife  properly  brought  in  name  of  husliand  and  wife;  Samar;;evoskr  v.  Balti- 
more City  Pass.  R.  Co.  88  Md.  480,  42  Atl.  201!,  holding  that  prior  to  October, 
18(»2,  husband  and  wife  were  reijiiired  to  join  in  action  for  personal  injuries  to 
wife;  Wolf  V.  Prank,  92  Md.  I4.%  52  L.  R.  A,  105,  48  Atl.  J.12,  upholding  action 
bv  married  woman  in  onn  name  for  alienation  of  husband's  afTections  under 
statute;  Capital  Traction  Co.  v.  Rockwell,  17  App.  D.  C.  380,  holding  that  mar- 
ried woman  may  maintain  action  for  negligence  in  own  name  under  "married 
woman's  act"  of  I8BB. 
ProTlav  or  eacrtiXou   ■■>  atalule  or  ConBlltDlloii. 

CiUd  in  Leader  Printing  Co.  v.  Nicholas,  fl  Okla.  309,  50  Pac  1001,  holding 
proviso  or  exception  relates  to  paragraph  or  distinct  portion  of  the  enactment 
immediately  preceding  it.  unless  intent  is  contrary:  State  ex  ret.  Riter  v.  t)uayte, 
26  Utah,  30.  71  Piic.  lOflO.  holding  that  proviw  in  Constitution  should  be  confined 
to  paragraph  next  preceding,  unless  contrary'  intention  appears. 
IiilcmiwtlOD   of  rnnnlns  o(   llniltatloniii    amrBdHmt. 

Cited  in  footnote  to  I*ve  v.  Southern  R.  Co.  55  L.  R.  .4.  471,  which  sustains 
right  to  file  new  declaration  after  limitation  period  has  elapsed,  naming  statutory 
beneficiaries  in  action  for  death. 

e  L.  R.  A.  082,  KERN  v.  MYLL,  80  Mich.  525,  46  N.  W.  587. 
Landlord'-    llabllllr    for   coadltlon    of    *r*Bitiwib 

Approved  in  Willcox  v.  Hines,  100  Tenn.  550,  41  L.  R.  A.  281,  66  Am.  St.  ILtp. 
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778.  46  S.  W.  297,  liolding  landlord  liable  to  ten^ 
of  lease;  Sunaiwck  v.  More]',  198  111.  573,  63  S. 
for  injury  reaultini;  from  failure  to  inform  te 
Borggard  v.  Gale,  205  III,  r.U,  08  N.  E.  1O03. 
landlord's  liabilitj'  for  latent  defect  in  premises, 

Cited  in  notes  (34  L.  R.  A.  828)  on  liability  o 
tnent  of  defects;  (33  L.  R.  A.  454)  on  implied  co 
other  tlmn  furnished  houses. 

Distinguished  in  second  appeal  in  94  Mich.  47i 
not  chargeable  witli  negligent  ignorance  of  existe 
edge,  nhen  well  had  been  lllled  ten  fears  and  nc 
Works  V.  Fraser,  110  III.  App.  129,  holding  false 
leak  not  invalidate  lease. 


8  L.  R.  A.  685,  PEOPLE  v.  MORRIS,  30  Mich.  6     , 
Paller  of  law   ■■   aSrcttnai   coart. 

Cited  in  Re  McDonald,  4  Wyo.   161,  33  Pac. 
is  within  province  of  legislature  rather  than  coi 
Cracl    OF    ■■naaal    nHulaltmeHi. 

Approved  in  State  v.  Becker,  3  S.  D.  41,  51   I 
more  than  $300  and  imprisonment  for  not  more      i 
unusual   punisliment   for   maintaining   common   i 
liquor;  Territory  v.  Ketchuni  (N.  M.)  55  L.  R.  A 
penalty    for  assault  upon  train  with   intent  to  c    i 
not  cruel  or  unusual  punishment. 

Cited  in  footnote  to  Com.  v.  Murphy,  30  L.  R.  ■ 
imposing  imprisonment  for  life  for  criminal  intim^ 

Cited  in  not«  (35  L.  R.  A.  664,  573)  on  cruel  ai   I 

S  L.  R.  A.  687,  AMAKER  v.  NEW,  33  S.  C.  28,  II 
Statute  of  llmttatlBB   (or  traad. 

Cited  in  Goforth  v.  Gofortli,  47  S.  C.  133.  25  S.  1  . 
lion  does  not  run  from  discovery  of  fraud,  if  par  , 
under  deed  assailed;  Jackson  v.  Plyler,  38  S.  C.  : 
8.  £!.  255,  holding  statutory  limitatinn  for  beginn  - 
of  fraud  does  not  apply  to  simple  case  ol  forec 
Jones,  34  S.  C.  1.i3,  13  S.  E.  326,  holding  statute  o 
right  of  action  exists. 

Cited  in  footnotes  fo  Sanborn  v.  Gale,  26  L.  R.  , 
limitation  against  action  for  alienation  of  wife' 
agreement  of  parties  to  adultery,  known  to  bust  i 
Blacblej',  53  L.  R.  A.  840,  which  liolds  running  r  i 
recover  back  money  not  prevented  by  fraud,  unli 
affirmative  efforts;  Merenens  v.  First  Nat.  Bank,  ; 
running  of  limitations  on  demand  certificate  ot  de]  • 
misreihresen  tat  ions  in  denial  of  liability. 
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I.  E,  036,  holding  correctness  of  in- 
EtructioD  to  jury  could  not  be  considered  in  this  case. 

Cited  in  FerHt'a  Sons  v.  Poxvers,  58  S.  C.  403,  36  S.  E.  744,  holding  action  oa 
account  for  goods  sold  and  delivered  nmy  i>e  joined  with  one  to  set  aside  for 
fraud  of  creditors,  and  attncliiucnt  may  issue;  Jliller  v.  Hughes,  33  S.  C.  542.  12 
S.   E.   419,   holding  deniMid   for   money  due  and   for   relief   from   fraud   may  be 

Admlulbllltr    of    evKriire    a»    qsHlloB    ot    fraud. 

Cited  in  Archer  v.  Lon){,  38  S.  C.  2T7,  16  S.  E.  !K)8.  holding  evidence  adniisaibl* 
to  show  claim  to  property  void  widioiit  alleging  fraud;  Williiinis  v.  UrifGn,  58 
S.  C.  372,  3e  S.  E.  665,  holding  evideiice  admissible  to  show  (hat  biil  of  sale  to 
defendant  was  intended  as  mort<;]igc,  and  its  payment. 

8  L.  R.  A.  C01,  WOLCO'rr  V.  ASHENFEI.TER,  .)  N.  M.  442,  23  Pac  780. 

8  L.  E.  A.  696,  BILLS  v.  BILLS,  80  Iowa,  269,  20  Am.  St.  Rep.  418,  45  N,  W.  748, 
Prccntorr  Tronam  !■  irllln. 

Approved  in  Re  Marti,  132  Cal.  671,  61  Pac.  904,  holding  word  "desire"  not 
import  R  trust  or  charge. 

Cited  in  McDuRie  v.  Montgomery,  128  Fed.  110.  holding  request  as  to  djspoeal 
of  property  at  devisee's  death  accompanying  absolute  devise  creates  no  trust. 

Cited  in  footnotes  to  Jewell  \.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which 
denies  creation  of  precatory  trust  by  will  of  merchant  expressing  deeire  for  reten- 
tion, on  liberal  terms,  of  specified  person  in  employ  of  firm  of  which  testator  a 
partnerj  Williams  v.  Baptist  Church.  ()4  L.  R.  A.  427,  wbidi  holds  absolute  gift, 
not  trust,  created  by  bequest  to  cliurch  and  "suggesting"  as  to  its  application. 

Cited  in  note  (13  L.  R.  A.  503)   on  effect  of  precatory  words  in  will. 
l.lmlliilloH  at  devlae  t>r  ■■Iweiineiit  of  reiiaarnaiat  «Diidltlonii. 

Followed  in  Hambel  v.  Hambel,  109  Iowa,  463,  SO  N.  W.  528.  holding  absolute 
devise  to  widow  not  limited  by  subsHjiient  directions  to  divide  property  among 
children  on  her  death  or  remarriage. 

Approved  in  Meacham  v.  Graham.  !18  Tenn.  206,  39  S.  W,  12,  holding  absolute 
estate  not  limited  by  subsequent  provision  unlean  clear,  certain,  and  uninia- 
takable;  Meyer  v.  Weiler,  121  Iowa,  54,  95  N.  \V.  2.i4,  and  Mulvane  v.  Rude,  146 
Ind.  483,  45  N.  E.  659,  holding  after  absolute  devise  a  gift  over  of  property  un 
disposed  of  by  first  taker  at  his  death  void  for  repugnancy;  Channel!  v.  Aldinger, 
121  Iowa,  299,  96  N.  W.  781,  holding  provision  for  further  disposition  of  property 
in  case  of  devisee's  death  intestate  and  without  issue  repugnant  to  absolute  devise. 

Cited  in  Jordan  v.  Woodin,  93  Iowa,  403,  61  X.  W.  048,  holding  bequest  to 
widow  and  son  limited  by  provision  that  if  both  die  l>efare  son  attains  mnjorily. 
estate  should  go  to  testator's  heirs;  Stivers  v.  Gardner,  89  Iowa,  311,  5S  X.  W. 
510,  holding  devise  limited  by  subsequent  provision  that  on  husband's  death  "r 
remarriage  land  should  go  to  testatrix's  son  and  daughter. 

Cited  in  footnote  to  Roth  v.  Rauschenbuscb,  61  L.  R.  A.  455,  which  holds  f^e 
simple  by  devise  to  one  absolutely  inid  forever  not  cut  down  by  subsequent  words 
fts  to  disposition  of  any  remainder  on  devisee's  death. 
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DiBtingiiislied  in  limaB  v.  Neiilt,  101   Iowa.  35S 
to  daughter  limited  by  charge  in  favor  of  other  elii      i 
of  shares  of  children  dying  before  majority. 

Batate  »«■■■■«   niidrr  will. 

Cited  in  footnote  to  Comwell  v,  Wiilff,  45  L. 
power  of  disposition  in  instrument  conveying  la 
itself. 

Distinguished  in  Re  Proctor,  95  Iowa,  173,  83  N      > 
for  life  nitli  power  to  sell  property  to  pny  dehta  ar 
absolute  estate  in  her;  Wilhelm  v.  Calder,  102  lo 
devise  to  children  did  not  vest  on  testator's  deat     ■ 
by  executor  until  widow's  deatli  or  until  youngest 
divided  between  those  living;  Siiaw  v.  Shaw,  115  li     i 
widow  iloes  not  take  absolute  title  under  devise 
testator's  widow,  with  gift  over  to  heirs  on  her  ri 

8  L.  R.  A.  0B7,  ST.ATE.  LEEDS,  PROSECUTOR,  v. 

332,  19  AU.  780. 
Mod«  at   teatlnv  title   to   olBea  —  By  oertlora     I 

Approved  in  State,  Roberta,  Prosecutor,  v.  Shafe 
holding.  In  testing  the  validity  of  laws  or  regulati> 
questions  involving  the  legality  of  an  election  to  o    i 
—  Bt  mandnmna. 

Approved  in  Fort  v.  Howell,  58  N.  J.  L.  643,  3< 
improper  remedy  to  test  title  of  incumbent  holdin 
ex  rel.  Bennett  v.  Trenton,  55  N.  J.  L.  74,  25  AU.  1   . 
proceeding  where  contest  is  not  over  right  to  pos   ^ 
office;  Morton  v.  Broderick,  118  Cal.  482,  50  Pac.  t   ' 
compel  entry  of  tax  levy,  although  title  to  office  inc   I 

Cited  in  Re  Delgado,  140  U.  S.  592,  35  L.  ed.  681,   I 
mandamus  may  issue  to  compel  recognition  of  d«    i 
of  the  board:  Kimball  v.  Olmsted,  20  Wash.  636,  56     i 
majority  holding  mandamus  not  proper   remedy  o 
ofGce,  when  legality  of  removal  depends  upon  statute  ; 

Cited  in  footnote  to  People  ea:  rel.  Daley  v.  Rici 
thorizes  mandamus  to  compel  canvassing  board  to  d  i 

Distinguiahei)  in  State,  Roberson,  Prosecutor,  v.  : 
Atl.  734,  holding  quo  warranto  exclusive  remedy  to  i 

8  JU,  R.  A.  700,  GIANT  POWDKR  CO.  v.  OREGON 

Fed.  470. 
yeitmt  la  B  ■'atractniw"  withtu  llrH  law. 

Approved  in  Ban  v.  Columbia  ^utliern  H.  Co,  G  ' 
holding  term  "other  structure"  in  lien  law  includes  ri  I 
Dock  Co.  68  App.  Div.  584,  73  N.  Y.  Supp.  908,  hoi 
struction  in  ship  yard  a.  "structure,"  within  law  i 
ica (folds  about  structures. 
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DiHtinguiBlied  in  Pennsylvania  Stp«l  Co.  r.  J.  E.  I'utU  Salt  &  Lumber  Co. 
11  C.  C.  A.  U,  22  U.  S.  App.  537,  63  Fed.  14,  holding  statutoiy  lien  given  one 
who  builds  stru:>ture  does  not  give  lien  for  material  used  in  construeting  railrnail. 
FlllniC  tl«n  on  part  at  Fosd. 

Approved   in  Bun  v.  Columbia  Southern  R.  Co.  54  C.  C.  A.  41T,  117  Fed,  37, 
holding  sulwon  tractor  building  extension  need  not  file  lien  on  entire  road. 
Lieu  for  K'oHt  powder. 

Approved  in  Rupaiino  Chemieal  Co.  v.  Greenfield  &,  N.  R.  Co.  59  Mo.  App.  10, 
holding  giant  ponder  a  lienable  article. 
Lien  on  rallrtMidH  or  nvBliiiit  iK»rporBtloB. 

Cited  in  Now  England  Engineering  Co.  v.  Oakwood  Street  R.  Co.  75  Fed.  165, 
holding  lien  given  for  work  done  on  any  railroad  includeH  street  railways; 
Choctaw  t  M.  R.  Co.  v.  Speer  Hardware  Co.  71  Ark.  132.  Tl  S.  W.  267,  denying 
right  of  person  furnishing  provisions  and  supplies  to  employees  of  lubcontractor 
to  lien  on  railroad. 

Cit«d  in  footnote  to  Steger  v.  Arctic  Refrigerating  Co.  11  L.  R.  A.  6S0,  nliicli 
holds  lien  for  lajing-  pipes  on  land  of  strangers  for  refrigerating  company  en- 
forceable against  entire  plant  of  company. 

Cited  as  clmnfred  by  statute  in  Ban  v.  Columbia  Southern  R.  Co.  109  Fed.  500, 
holding  that  aniount  of  iicns  of  subcontractors,  etc.,  against  railroad  cannot  ei- 
ceed  amount  actually  due  to  original  contractor. 

8  L.  R.  A.  707,  MANLEY  v.  STAPLES,  62  Vt.  153,  19  Atl.  933. 

8  L.  R.  A.  709,  BOWELL  v.  VERSHIRE,  02  Vt.  405,   19  Atl.  990. 
Llabllltr   tor  aapport  at  rhild  or   pBrcHt. 

Approved  in  Parkliurst  v.  Krellinger,  69  Vt.  370,  38  Atl.  87.  holding  parent 
liable  for  support  of  emancipated  daughter,  furnished  at  his  request  and  in  mu- 
tual expectation  of  payment. 

Cited  in  footnote  to  McCook  County  v.  Kanimoss,  31  L.  R.  A.  461,  which  liolcl« 
children  liable  under  statute  to  county  furnisliing  support  to  poor  parents. 

Distinguished  in  Brandon  v.  Jackson,  T4  Vt.  79,  52  Atl.  1 14,  holding  town  may 
recover  on  promise  of  person  legally  liable  to  pay  for  pauper's  support. 

Approved  in  Vershire  v.  Hyde  Park,  64  Vt.  041,  25  Atl.  431,  holding  unemaa- 
cipated  insane  daughter  takes  settlement  of  father  and  is  not  transient  pauper. 

Cited  in  footnote  to  Bon  Homme  County  v.  Bemdt.  50  L.  E.  A.  351,  which  sus- 
tains statute  making  estates  of  insane  persons,  without  lieirs  in   United  States 
dependent  tliereon   for  support,  chargeablewith  expense  of  maintenance  in  hos- 
pital. 
Totvm'a  liablllly   tor  alil   to  poor   prriion. 

RealTirmed  on  second  appeal  in  Kt  \t.  r>12,  22  Atl.  G04,  which  denies  right  of 
parent  to  recover  from  town  for  support  of  his  insane  pauper  child  under  over- 
seer's agreement  to  pay  for  same,  though  lie  is  poor  and  lias  large  family  . 

Cited  in  footnote  to  Patrick  v.  Baldwin,  53  L.  R.  A.  613,  which  denies  liabil- 
ity of  town  to  private  person  furnisliing  relief  to  poor  person. 
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8  L.  R.  A.  710,  BRISTOR  v.  BrRR,  120  N.  Y.  A 

Cited  in  Ofwlilager  v.  Surbeck,  22  Misc.  597,  I 
upon  [irniniHpH  as  place  of  abode,  and  oceupanc, 
sion;  Jcnniiign  v.  McCartliy,  40  N.  Y.  S.  R.  880, 
sesnion  of  prpniiwfl  by  Hcrvant,  after  tcrtiiinati 
verted  into  tenaney  at  will,  if  continued  until  it 

Cit«d  in  footnote  to  Bowmnn  v.  Bradley,  17 
hand's  rigiit  to  occupy  liouse  ceases  on  tcrminati 

Distinguished  in  School  Dist.  No.  II  v.  Bats. 
578,  64  N.  W.  16G,  holding  when  oeeiipancj  of  ei 
form  service  for  employer,  and  no  rent  ia  rest 
ployer. 

BlKlit  to  MkalntalB  ejectment- 
Cited  in  Danihee  v.  Hyatt,  151  K.  Y.  498.  45  J 
not  lie  against  hiislmnd  as.'isting  wife  in  mainta 
Forcible  ejection  of  teaant. 

Cited  in  Johnson  v.  Maxn-ell,  10  Misc.  707,  '. 
Supp.  1156,  holding  landlord  using  only  such  foi 
ant,  after  his  refusal  to  vacate  on  request,  not  li 
Fodergreen,  SO  Hun.  245,  29  N.  Y.  Supp.  1039,  h. 
titiously  barring  tenant's  access  to  premises,  aci 
entitles  him  to  forcibly  resist  tenant's  efforts  to  et 
96,  3S  N.  W.  4211,  holding  landlord  not  entitled, 
in  his  favor  in  foi-cihie  entry  and  detainer,  to  eject 

8  I*  R.  A.  712,  FIFTH  AVE.  BANK  v.  COLGATI 
LliBlled  partuenlilpa. 

Cited  in  footnotes  to  State,  Tide  Water  Pipe  Co. 
27  L.  R.  A.  684,  which  holds  limited  partnershii 
taxation;  Edwards  v.  Warren  Linoline  &  Gasoline 
lioldi4  partnership  association  organized  under  lau 
partnership  instead  of  corporation  in  Massachusel 
—  RlKhta  aad   llobtlltlrii  of  npeclol    wartner. 

Cited  in  Van  Voorhis  v.  Webster.  85  Hun,  504, 
for  purpose  of  compelling  accounting,  special  pai 
eral  partner;  Uliite  v.  Eiseman,  134  N.  Y,  103, 
exempting  limited  partner  from  common-law  li. 
liberally  construed;  Spencer  Optical  Mfg.  Co.  v.  J 
392,  holding  special  partner  liable  as  general  partn 
■contributed  to  be  specified  in  certificate  not  eonip 
^— ReaetTal    of   partnenblit   aBreeiaent. 

Cited  in  Hardt  v.  Lei-y,  72  Hun.  234,  25  N.  Y. 
mality  required  in  certiflriite  of  renewal  or  coutii 
as  in  original  formation;  Hardt  v.  Levy,  72  Hun,  1 
ing   certificate   reciting   capital   originally   coutribi 

L.   R.   A.   At-.— Vor.   II.— 3. 
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Distingiiislieti  in  UuTjjin  v.  C'ulbiirn,  1711  Mass.  112.  .'iT  N.  K.  H3.  Imlding  i>pf- 
ria)  partner  liable  hh  K^iicral,  if  capital  at  time  of  reneival  not  equal  in  amount 
to  tliat  originally  eontribiited,  as  rpi|iiire(t  by  ntahite. 

DiMipprovnl  in  Fonrlii  Street  Nat.   Bank  v.  iiainpH.  15  Pn.  Co.  Ct.  38.  3  Pa. 
Dint.  R.  430,  3.)  W.  X.  ('.  3.>y  holding  Kpceinl  partner  liable  as  general  partner 
if  at  time  of  renewal  eapital  eontribuled  by  liim  has  been  impaired. 
CoBHtrnrtloii   of  ■latBtu. 

Cited  in  Hf  Manninf;.  71  Hun,  241),  2i  N.  V.  Siipp.  103!),  holding  language  iifd 
in  atatute  iniiHt  be  given  its  natural  and  obvionH  meaning;  Coughlin  v.  New 
York,  3S  Miw.  440,  "1  N.  Y.  Supp.  fli,  holding  interpretation  wllieh  gives  ?ig- 
niRc-ance  to  all  words  of  statute  preferreil;  Re  Clark,  01  App.  Div.  340.  TO  X. 
Y.  Siipp.  353.  holding  eonrt  cannot  i^rrecl  errors  or  cure  snpposi'd  defei't*  in 
ctatute  to  meet  exigencies  of  partienlar  cane. 

8  L.  R.  A.  719,  LIPMAS  v.  XIACARA  i\  INS.  CO.  121  N.  Y.  454,  24  N.  E.  69!). 
Innamnrei  Irxal  fllrrt  of  bliidlBic  allp. 

Cited  in  Belt  v.  American  Cent.  Ins.  Co.  21)  App.  Div.  551,  53  X.  Y.  Supp.  31B, 
holding  "binding  slip"  and  agreement  aa  to  premium  constitute  present  contract 
of  inauranee;  J.  C.  Smith  *  W.  Co.  v.  Prussian  Nat.  Ins.  Co.  (W  N.  J.  L.  070, 
54  Atl.  438,  holding  deliverj'  of  bindinft  slip  effects  valid  temporary  insurance. 
Ihongh  rulu  undetermined;  [licks  v.  British  America  AsHur.  Co.  1(12  X.  V.  28S, 
48  L.  R.  A.  426,  all  X.  E.  743.  holding  oral  contract  to  insure  property,  subject 
to  provisions  of  stan<lard  policy,  conditions  of  which  must  be  complied  willi; 
Van  Tassel  v.  Greenwich  Ins.  Co.  28  App.  Div.  166,  51  X.  Y.  Supp.  71),  and  L'n- 
denvood  v.  (Jreenwich  Ins.  Co.  161  N.  Y.  420.  -i.i  X.  E.  036,  holding  binding  slip 
bObject  to  cunilitionH  of  original  policy,  when  reuenal.  and  subject  to  terms  of 
usual  policy  of  inAurer.  if  independent  agreement;  \'Hn  Tnsnel  v.  Greenwicli  Inn. 
Co.  72  Hun.  145.  25  X.  Y.  Supp.  301,  holding  that  binding  slip  issued  fur  pur- 
poses of  renewal  continues  original  policy,  subject  to  stipulations  containeil  theri'- 
in;  Springer  v.  .inglo-Xevado  Assur.  Corp.  33  X.  Y.  S.  K.  544,  II  S.  Y.  -•^upp. 
5:{3,  holding  agreement  to  continue  insurance  valid,  and  that  recover^'  may  br 
had  thereon  Iwfore  issuance  of  policy  or  payment  of  premium;  Sproui  v.  West- 
ern Assur.  Co,  33  Or.  107,  54  I'ac.  180.  holding,  when  kind  of  polic>'  not  stip- 
ulated in  preliminary  agreement,  law  presumes  usual  and  ordinary  policy  of 
company  contemplated. 

Distinguished  in  Imperial  Shale  Brick  Co.  v.  Jewett,  1(19  X.  Y.  150.  62  X. 
E.  167.  holding  liability  of  individual  undernriters  upon  cerlillcate  of  agents 
of  unincorporated  association  subject  to  conditions  of  open  policy,  wllinh  certifi- 
cate stated  nas  issue<l  by  association. 
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8  L.  R.  A.  722,  JIOTOS  v.  HUI-L,  77  Tex.  80,  13  8.  W.  840.    ' 
luJaHcflou  ActilBJti  malbt^ ■■■!««  of  ■vIIob  1b  iinothvr  Mate* 

(.'itnl  in  not«  (21  L.  R.  A.  75)  on  injunction  against  maintenance  of  attach- 
iiimt  jjUK-wiling  in  foreign  juriwiiction. 

H  L.  R.  A.  724,  8AXF0RD  v.  KANE.  133  111.   198,  23  Am.  St.  Rep.  602,  24  N. 
E.  414. 

A]>prov«^  in  Ronibrrg  v.  McCormirk.  t!M  HI.  210,  62  N.  E.  637,  holding  avtuT- 
Uy  uf  mortgage  [Ht^istv  as  equitable  im-itlent  to  assignee  of  note  secured  thereby, 
but  tliat  right  is  subject  to  defensi^. 

t'iteil  in  footnote  to  Taylor  v.  Carroll.  44   L.  R.  A.  470,   which  holds  ipecial 
title  acquired  by  BBsijinee  of  mortgage  for  foreclofiure  will   not  vest  in  his  ad- 
Cited  in  note  (13  L.  R.  A.  204)  on  form  and  suffieiency  of  asHignnient  of  mort- 

ESircallOB  •!  powrr  «(  aal*. 

Approved  in  Ste^'e^s  v.  tiliannalian.  1«0  III.  344.  43  N.  K.  .150,  liolding  adminis- 
tratrix may  execute  power  of  sale  jiraDtnl  to  inurlgagee  or  legal  representatives, 
althuiigli  his  heirs,  representativen.  adminiKtrstorK,  or  sni^ignH  are  authorized  to 
n::jike  deed. 

('■Dry. 

Approved  in  Fowler  t.  EquiUble  Trust  Co.   141   V.  S.  400,  35  L.  ed.  7ftl,  12 
Sup.  Ct.   Rep.   1,   holding  loan   u«urioud   where,  besides   interest,   lender's  agent, 
in  pursuance  ol  agreement  ivith  lender,  exacts  commission  for  procuring  loan. 
HaabMBd**  tfr  irlfe^n  liability  *>b  rovpnaitlii. 

Approved  in  Center  v.  Elgin  City  Bkg.  Co.  18,)  111.  fl37,  .'57  X.  E.  430.  holding 
liiii-biinii  joining  in  deed  to  release  his  dower  not  liable  on  covenants  in  deed; 
{.irardth  v.  Johnson,  00  111.  .4pp.  311.  holding  wife  joining  in  deed  to  release  her 
dower  not  liable  on  covenants:  Western  Springs  v.  Collins.  40  C.  f.  A.  34,  98  Fed. 
034,  holding  married  woman  not  liable  on  covenants  in  deed  of  husband's  lands 
under  statute  authorizing  marrieil   woman  to  contract  as   if  unmarried. 

Cited  in  Cranath  v.  Johnson,  00  lit.  App.  310,  to  point  that  at  common  law 
married   woman   not   bound   by   covtnant   in   trust   deed   to   pay   indebtedness  of 

Citeil  in  note   122  L.  R.  .\.  180)   on  estoppel   by  covenant  from  acquiring  su- 
perior title. 
CoHvlrnellon   of  dped* 

Approveil  in  Elgin  City  Bkg.  Co.  v.  Center.  83  HI.  App.  413,  holding,  in  con- 
struing deed,  court  will  not  only  loot  at  its  words  but  to  tlie  circumstances  and 
condition  of  the  parties:  (Iranath  v.  Johnson.  90  HI.  App.  313.  holding  equity 
wilt  construe  deeds  according  to  true  intent  and  meaning,  ai  understood  by  lbs 

8  L.  R.  A.  727,  WEST  v.  PEOPLE'S  BANK.  67  Miss.  720,  7  So.  513. 
Title  In  aalt  to  ppuavr  pIbbiI. 

Cited  in  Wilkinson  v.  Hiller,  71  -Miss.  (170,  14  So.  442,  holding  comptainnnl 
nri'king  to  cancel  title  mnsi  show  good  legal  or  equitable  title  in  himself. 
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Cited  ID  footnote  t«  Oppenhcj 
■ion  unnecessary  to  enable  revi 
quiring  tax  title  after  agreeing  to  pay  ta\?s. 

8  L.  K.  A.  732,  JOH^SOX  v.  SUPREME  LODGE,  K.  OF  H.  53  Ark.  a.'.S.  13  S. 

W.  7U. 
Who  are  Item. 

Cit«d  in  footnotes  to  Conger  v.  Lowe,  9  L.  K.  A.  108,  wliich  holds  word  "hpirs" 
in  will  will  i>e  construed  as  uonl  of  limitation;  Hindrj-  v.  Holt.  .1!)  L.  E.  A.  351. 
which  liolds  right  of  action  for  death  limited  to  lineal  deticeiidants  bv  wnrd^ 
"heirs  or  heira"  in  statute. 

Cited  in  notes  ( 13  L.  B.  A.  48 1  as  to  nlio  are  heirs;   (30  I..  K.  A.  503)  as  to 
meaning  of  word  "heirs"  in  life  insurance  policj. 
Mfttw  ■■  heir  at  Ian. 

Cited  in  Lyons  v.  Yerex,  100  Mich.  217,  43  Ara.  St.  Rep.  452,  58  N.  W.  1112, 
holding  widow  entitled  to  share  in  proceeds  of  life  ineu ranee  policy  pi.v* 
able  to  heire  ftt  law. 

Cited  in  footnoU  to  Mullen  v.  Reed,  24  L.  R.  A.  604,  which  holds  widow  not  ut 
heir  at  law. 

Cited  in  note  (30  L.  R  A.  506)  on  widow  as  "heir"  within  meaning  of 
insurance  policy. 

IVKow  aa  troalee. 

Diatinguished  in  McDonald  v.  Humphries.  50  Ark.  06,   19  S.  W.  234,  holding 
widow  has  interest  only  as  trustee  in  policy  made  payable  to  her  for  the  pui' 
pose  of  better  securing  repayment  of  a9$es»ments  advanced  by  third  person. 
Wlio  mar  object  to  kenpaelarr- 

Approved  in  Nye  v.  Cirand  Lodge,  A.  O,  U.  W.  9  Ind.  App.  154,  30  N.  E.  429, 
holding  that  contestant  for  insurunce  cannot  take  advantage  of  rules  of  as- 
sociation or  corporation  as  to  who  may  lie  beneficiary,  waived  by  it. 

Cited  in  Maynard  v.  Life  Ins.  Co.  132  N.  V.  712,  44  S.  E.  405,  holding  admin- 
istrator of  insured  debtor  cannot  contest  validity  of  creditor's  insurance  or  it> 
assignment. 
laaarance  contract  ■■  affected   br   peeaalarr  Intercat. 

Cited  in  Ingcrsolj  v.  Kniglita  of  Golden  Rule.  47  Fed.  274,  holding  beneficiary's 
absence  of  pecuniary  inlerest  in  life  insured  does  not  render  contract  void  as 
against  public  |)oliey. 


Conrtu  an  nlalatcrlal  BRFnta. 

Cited  in  Sears  v.  Stone  Couiily,  105  Mo.  242,  24  Am.  St.  Rep.  378,  16  S.  W. 
878,   holding   that   judgf-s   act    in   «dniini«trative  capacity    in    auditing    claims 
against  county. 
Alteration  of   laiitrnaiPnta Bond*. 

Followed  in  State  ex  rel.  Howell  County  v.  Findley;  101  Mo.  372.  14  S.  W.  IH. 
holding  material  alteration  of  contract   releases  surety  in   lota. 

Cited  in  Schuster  v.  Weisi,  lU  Mo.  106,  Ifl  L.  R.  A.  185,  21  S.  W.  438,  holding 
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change  in  appeal  bond  n'itliout  consent  releases  i 
Mo.  App.  42S,  holding  surety  diBcliarged  wher 
connent;  State  r.  Allen,  6D  Miss.  525,  30  Am.  E 
eraiure  without  authority  of  surety  after  execu 
Fred  Ileim  Brewing  Co.  v.  Hazen,  55  Mo.  App. 
by  tliange  of  contract  into  bond  after  execution. 

Cited  in  McMurtrey  v.  Sparks,  71  Wo.  App. 
in  note  by  payee  Ijars  recovery  on  original  contn 

Effect  uf  torslns  otheF  ■la;>»lor«i  or  relM     i 

Followed  in  State  ex  rel.  Howell  County  v,  fin 
holding  subsequent  sureties  on  county  collectoTs'fl 
HJgnature  of  solvent  surety,  without  tlieir  consei 

Cited  in  Sullivan  v.  Williams,  43  S.  C.  510,  i 
t«ppeil,  by  intrusting  bond  to  one  of  the  principali 
principal's  name. 

Cited  in  footnote  to  Hurt  v.  Ford,  41  L.  R.  . 
mske  sub9«)uent  signature  of  another  person  es  ' 
livered  to  payee  or  his  agent. 

CiUd  in  noCe  (46  L.  R.  A.  331)  on  condition 
parol  agreement  that  it  shall  not  take  eHoct  iinti 
BRcel  of  Kiiallatloii. 

Cited  in  State  em  rel.  Pemiscot  County  v.  Scott,  I 
ing  mutilation  of  bond  after  execution,  delivery, 
RBtlSeattoB  of  ulteratlou. 

Followed  in  State  e*  rel,  Howell  County  v.  FimI 
holding  waiver  of  alteration  necessary  to  estop  ri  : 
I.lBblII(r  for  acta  of  KKeu). 

Cil«d  in  Kogg  y.  School  District,  75  Mo.  App.  '. 
ble  on  original  bonds  fraudulently  resold  before  n  i 
by  agent  intrusted  to  redeem  such  bonds  with  pre  < 

8  L.  E.  A.  T40,  BOSTON  SAFE  DEPOSIT  4  T.  i 

25  N.  E.  30. 
fyoiiai ruction  lo  avoK  pullal  lalcalncT. 

Approved  in  Carney  y.  Kain,  40  W,  \a.  820,  S  ! 
be  construed  to  prevent  intestacy  it  intent  to  diap  ■ 

Cited  in  footnote  to  Balch  v.  Pickt'Ting,  14  L, 
construction  of  will,  resulting  in  intestacy,  againsi 
In  plication  to  cSecIiuitc   Intent. 

Approved  in  Allen's  Succession,  48  I*.  Ann.  li 
So.  103,  and  Scuver  v.  Grifflng,  ITG  Mass.  02,  57 
words  may  be  supplied  to  effectuate  testator's  ubi'  i 

Cited  in  note  (10  L.  R.  A.  818)  on  supplying  oni 
tor's  intent  into  effect. 


oogic 


,  36  Ati.  r>SI,  holding  bnjuest   to 

Hrln. 

Cited  in  footnoti'i*  to  Hindry  v.  Holt,  39  1,.  B.  A.  351,  which  holds  word  "heir^" 
in  flHtiitp  siving  rijjht  of  action  for  deuth  liniitH  right  to  linMl  de.toendants : 
Gannon  v.  Pptcrnnn.  ."i  (^  R.  A.  701.  which  holds  iikc  of  wurdx  ■"hpira,"  "iiwue," 
or  "children"  indi scrim inHtely  by  tesliitor  warrants  court  in  reading  them  inter- 
chanRpably. 

Cited  in  note   112  L.  R.  A.  723)  on  meanin):  of  lieirx  at  law. 

Cit«d  in  note   (10  L,  R.  A.  767;  on  recognition  of  foreign  lawa, 
8  L.  R.  A.  730,  WINDRAM  v.  I'RKNCH,  lr>l  Mass.  r)47,  24  N.  E.  914. 

Cited  in  Burns  v.  Dockray,  l->(i  Mass.  137,  30'N.  E.  531,  holding  poaiti-re  atate- 
tnent  that  title  is  good  wlten  it  is  not.  by  person  in  poMtion  to  know,  fraudulent  ; 
Naah  v.  Minne^U  Title  Ins.  1  T.  Co.  1»9  Mans.  442,  34  >:.  E.  B23,  iioiding  fal-v 
representations  in  a  letter  to  one  person,  intended  and  used  to  defraud  othors 
relyini;  upon  it,  actionable;  Liglit  v.  JacolM.  IH3  Mans.  211.  iiii  X.  E.  TDO,  holding; 
cunapjralorH  liable  for  fraud  of  one,  though  ignorant  of  manner  of  its  per- 
petration. 

Cited   in   footnote   to   Hindnian   v.   Firiit  Nat.   Bank,   57   L.   R.   A.   108,   which 
hoida  bank  falsely  certifying  that  all  of  authorized  capital  of  insurance  company 
is  on  deposit  liable  to  one  purchasing  4tock  in  reliance  on  name. 
Bulfitl  ot  rellimrp  mjpon  repmpntnllons  and  pFOmlBeii. 

Cited  in  Roberts  v.  French,  153  Mass.  62,  10  L,  R.  A.  657,  25  Am.  St.  Rep.  61 1, 
2(i  N.  E.  416,  holding  false  representations,  relied  on,  need  not  have  furnished 
only  motive  for  buying,  to  be  actionable;  Light  v.  Jacobs,  183  Hasa.  210,  68  X.  K. 
700,  holding  fraudulent  representations  as  to  security  ground  for  rescinding  con- 
tract, though  plaintiff  also  made  separate  inquiries;  Martin  v.  Meles.  179  Ma,---'. 
117,  60  N.  E.  397,  upholding  action  to  recover  contribution  promised  townrd 
fund  to  defend  lawsuit. 
RalvH  AM  to  teehalciil  objectlona  to  pIvadlnKJ*. 

Cited  in  Billings  v.  Mann.  156  Mans.  2ai,  30  N.  E.  1136,  holding  clerical  error 
must  be  pointed  out  distinctly  in  the  demurrer,  to  allow  amendment;  Stmlton 
V.  Seaverns,  163  Ma-s.  77,  3!)  N.  E.  771>,  holding  court  will  not  for  first  titn- 
on  apiK'al  "go  into  nice  verbal  criticism"  of  bill  in  equity:  Emmons  v.  Alvonl. 
177  Mass.  4(19,  50  N.  K.  120,  holding  attention  should  be  specifically  called  in  th« 
demurrer  to  minute  verbal  eritieiam  of  declaration;  Steffe  v.  Old  Colony  R.  1 'n, 
1.56  Mass.  263,  30  N.  E.  1137.  holding  mere  defects  or  omissions  in  form  of  slair 
ment  relied  on  must  be  iminted  out  in  demurrer;  Soper  v.  Manning.  I.18  Ma-A. 
384,  33  N,  E.  516,  lioldinf;  Ihat  general  i-equesl  to  rule  petition  to  vacate  jinis 
ment  insufficient  in  form  must  point  out  defect;  May  v.  Wood,  lit  Mass.  16.  51 
N.  E.  101  (dissenting  opinion),  mnjority  holding  false  and  malicious  statements 
relied  upon  to  support  action  should  be  sulmtiintiiilly  alleged. 
CoaclDBlona  of  laiv  and  facta. 

Cited  in  Com.  v,  Clancy.   t.-.4  Mass.  132,  27  N.  E.  1001,  liolding.  after  allegm- 
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tions  of  city,  county,  and  state,  charging  defrndHnt  with  committinf;  ofTcnw 
within  judicial  district  of  court.  suffiriPnt:  Haskell  v.  Merrill,  170  Mbsh.  12.1. 
■60  S.  E.  4fi5,  hotdinf;  words  "loan."  "security,"  and  '■delivery"  in  fiiidinR^  not 
eonchmions  of  law;  Miilhall  v.  Fallon,  17«  Mass.  267,  54  L.  B.  A.  fl;W.  7»  Am.  St. 
Rep.  30».  .IT  N.  £.  38n.  holding  testimony  that  woman  was  ainiiisl  entirely  de- 
pendent upon  son  for  support  not  inadmissible  as  conclusion. 
RiKht  to  rroovrr  back  parnrats. 

Cited  in  Alton  v.  Virat  Xat.  Bank,  157  Mass.  343,  18  L.  K.  A.  145,  34  Am.  St. 
Rep.  285,  32  N.  E.  228.  holding  money  paid  to  bank  by  inilor»>er  of  discounted 
instrument,  supposed  negotiable  by  both,  cannot  be  recovered  bark. 

S  L.  R.  A.  7.'>2,  GAYI,ORD  v.  NEW  BRITAIN,  58  Conn.  398,  20  Att.  365. 
Hnntelpal  Ilabllllr  (or  ■ccaaialatlon  of  Ice. 

Approved  in  Magnha  v,  Hagerstown,  95  Md.  74,  51  Atl.  832,  holding  munici- 
palit.v  may  be  liable  for  accumulation  of  ice  resulting  from  its  own  negligence. 

Cited  in  notes  |;;l  L.  R.  A.  271,  272)  on  liability  of  city  for  ice  on  street; 
(58  L.  R.  A,  320)   on  liability  for  ice  on  walk  from  temporary  causes. 

Distinguished  in  Stnnke  v.  St.  Paul,  71  Minn,  53,  73  N.  W.  62l>.  holding  city 
not  liable  for  negligent  failure  to  keep  gutter  open,  whereby  ice  formed  on  walk, 
unless  notifled  that  ice  usually  foruied  there. 

4taeall4n  tar  Jarr. 

Cited  in  Seoville  v.  Salt  Lake  City,  11  Utah,  65,  39  Pac.  481,  holding  question 
whether  existence  of  defect  constituted  sufficient  notice,  for  jury. 

S  L.  R.  A.  753,  MONTANA  UXfON  R.  CO.  v.  LANGLOIS,  fl  Mont.  410.  18  Am. 

St.  Rep.  74.1.  24  Pac.  200. 
Rlsb^a  at  Holleltora  of  patroaaw  a1  da^pote,  ptc. 

Approved  in  McConnell  v.  Pedigo.  B2  Ky.  471,  18  S.  W.  15,  denying  right  of 
railroad  company  to  give  exclusive  plntform  rights  to  one  carrier. 

Cited  in  Kalamazoo  Hack  &  Bus  Co.  v.  Sootsma,  84  Mich.  200,  10  L.  R.  A.  821, 
22  Am.  St.  Rep.  fi93,  47  N.  W.  fW7 ;  Pennsylvania  Co.  v.  Chicago.  181  HI.  300, 
53  L.  R.  A.  227,  54  X.  E.  82ij;  State  v.  Reed.  76  Miss.  222,  43  L.  R.  A.  13li,  71 
Am.  St.  Rep.  528,  24  So.  308,  —  denying  right  to  grant  to  one  hackuian  e\clusive 
right  to  solicit  patronage;  Hedding  v.  (iullaglter.  69  N.  H.  063,  70  Am.  St.  Kep, 
204,  4J  Atl.  OH,  and  Kates  v.  Atlanta  Baggage  t  Cab  Co.  107  Ga.  649,  40  I..  K.  A. 
437,  34  S.  E.  372,  denying  right  of  carrier  to  enter  into  contract  allowing  Iwggaf.'e 
company  exclusive  privilege  of  entering  depot ;  Lindsay  v.  Anniston.  104  Ala. 
262.  27  L.  R.  A.  437,  53  Am.  St.  Rep.  44,  10  So.  .'>4.>,  holding  ordinance  against 
soliciting  patronage  at  depot  not  void  as  violating  contract  giving  e.'celusive  right 
to  transfer  eoinpiiny;  Colorado  Springs  v.  Sniith,  19  Co\a.  .">58,  30  Pac.  540, 
holding  ordinance  providing  that  hotel  runners,  etc..  must  occupy  allotted  por- 
tion of  platform  not  construed  as  allowing  carrier  to  grant  ejcclusivc  privilegi-a ; 
Lucas  v.  Herbert.  148  Ind,  00.  37  I..  R.  A.  377,  47  N.  K.  140.  not  dwiding  right 
of  railroad  company  to  grant  exclusive  privilege  to  hackman ;  Godlmut  v.  St. 
Paul  Union  Depot  Co.  70  Minn.  lOG,  47  L.  R,  A.  .')3.>.  81  N.  W.  H3.>,  upholding 
right  of  railroad  company  to  grant  esplui-ive  privileges  to  hacknien  to  solicit 
JiusineM,  if  regulations  are  reasonable. 


Cited  in  notes  (13  L.  K.  A.  S48)  on  rights  of  eolicitors  of  patronage  at  depota, 
etc.   (16  L.  R.  A.  440)  on  r^gulationa  ae  lo  ndmiseion  of  pawtenf;ers  to  depot. 

DiBttnguished  in  Hedding  v.  Gallagher,  72  N.  H.  390,  64  L.  R.  A.  819,  57  Atl. 
225,  sustaining  railroad's  right  to  grant  exeluHive  privilege  of  soliciting  baggage 
at  depot,  where  eervi(>e  adei]UBt«  and  rates  reasonable. 

Disapproved  in  effect  in  Brown  v.  New  York  C.  &  H.  R,  R.  Co.  76  Hun,  362, 
27  N.  Y.  Supp.  69,  upholding  right  of  coniinon  carrier  to  grant  exclusive  priv- 
ilege to  coach  compuny  to  enter  trains  aJid  depot;  Donovan  v.  Pennsylvania  Co. 
61  L.  R.  A.  143,  57  C.  C.  A.  363,  120  Fed.  216,  holding  railroad  may  give  hack- 
inan  exclusive  right  to  solicit  vithin  station. 

8  L.  R.  A.  75fl,  GUFFEY  v.  HUKILL,  34  \V.  Va.  40,  26  Am.  St.  Rep.  901,  11 


Sustained  in  Hukill  v.  GulTey,  37  W.  Va.  «2B,  16  S.  E.  .'>44,  holding  execution 
of  second  lease  works  forfeiture  of  first  lease  for  breach  of  condition,  without. 

Approved  in  Island  Coal  Co.  v.  Combs,  l.>2  Ind.  390,  53  N.  E.  452,  holding 
failure  of  lessee  to  comply  with  condition  ipao  facto  terminates  tease. 

Cited  in  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  \V.  Va.  87,  34  S.  E.  923, 
holding  lease  to  other  party  and  possession  thereunder  invalidates  prior  executory 
lease;  island  Coal  Co.  v.  Combs,  152  Ind.  3U1,  53  K.  E.  4.V2,  holding  possession  of 
premises  sufticient  re-entry  b}'  lessor;  Alartin  v.  Ohio  River  R.  Co.  37  W.  V*.  354, 
16  S.  E.  589,  holding  re-entry  unnecessary  under  statute  to  ivork  forfeiture  of 
conditional  eittate;  DufReld  v.  MioliacU,  S7  Fed.  833,  holding  right  to  terminate 
lease  not  waived  by  accepting  payments,  previous  rentals  unpaid;  Reese  v,  Zinn, 
103  Fed.  98,  upholding  lessor's  right  to  cancel  lease,  when  premises  abandoned 
by  lessee;  Muggins  i.  Daley,  48  L.  R.  A.  325,  40  C.  C.  A.  20,  1)9  Ked.  814,  holding 
requirement  in  lease  of  completion  of  well  within  6xed  time  condition  precedent 
to  vesting  estate  in  Ickhcc;  Elk  Fork  Oil  &.  Gas  Co.  v.  Jennings,  H4  Fed.  85K 
holding  acquiescence  in  delays  in  completing  nells  waives  Iireach  of  forfeiture 
clause  in  lease;  Oadbury  v.  Ohio  &,  1.  Consol.  Xatural  &  Illuminating  Gas  Co. 
(Ind.)  02  L,  R.  A,  899.  67  X.  E.  259,  holding  condition  subHeijuent  to  develop 
property  iinptied  in  oil  and  gas  lease;  Gndhury  v.  Ohio  &  1.  Consol.  Natural 
&  Illuminating  fJas  Co.  (Ind.)  62  L.  R-  A.  M99,  07  N.  K.  2.-i!),  holding  forfeiture 
of  gas  lease  sudtciently  evidenced  by  long-eimtinued  failure  to  develop  property, 
where  lessor  conliiiucd  in  possession. 

Cited  in  footnote  lo  Kneeland  v.  Schmidt,  11  L.  R.  A.  498,  holding  e.vcluuive 
possession  by  lnn<llor<l  acceptance  terminating  lease. 

Cited  in  notes  ( 12  L.  It.  A.  290)  on  leases  of  oil  lands;  (31  L.  R.  A.  G73)  on 
manner  of  enforcing  forfeiture  clause. 

Di-tingiiiahed   in   Thomas   v,   Hukill,   34   W.   Va.   397,   12   S.   B.   522.   holding 
uiioe|uivooal   declaration   ncccstinry   to   terminiile   lease   conveying   condiliuual   es- 
tate;  Friend  v.  Mallory.  52  W.  Vu.  IHI,  43  S.  E.  IN,  holding  oil  lease  not  ter- 
minated by  execution  of  another  during  term  for  wbieli   rent   was   paid. 
Remeilr  iiitBlBBt   anlawtiil   iionneHHlon    nixler  oil   leaae. 

Cited  in  Ha>^kell  v.  .Sutton,  53  \V.  Va.  22.->,  44  h..  E.  533  (dissenting  opinion], 
niajority  holding  that  drilling  wells  and  talking  oil  under  void  lease  may  be- 
cujoined. 


idbyGoogle 


8  L.  R.  A.  765,  CHICAGO  v,  McLEAN,  133  III.  U8,  24  N.  E.  527. 

Followed  without  Hfiefial  discussion  io  Cliicago  v.  Moore,  40  III.  App.  335. 
DanMsrn  far  mcntiil  und  hadtl}-  nmtttrlas. 

Approved  in  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Story,  63  III.  App.  244;  South 
Chicago  City  R.  Co.  v.  Walters,  70  III.  App.  272;  West  Ohiengo  Street  R.  Co. 
V  Lups,  74  III,  App.  426;  Kellp-ille  Coal  Co,  v.  Yehnka,  94  111.  App.  82;  Central 
E-  Co.  V.  Serfass,  153  111.  384,  39  N.  E.  119;  Norfolk  &.  W.  R.  Co.  v.  Marpole, 
97  Va.  600,  34  S,  E.  462,  — Jioldinj;  mental  and  bodily  suffering  resulting  from 
injury  ground  of  damage;  Chicago  City  R.  Co.  v.  ('Hnevin,  72  III,  App.  90,  holding 
mental  pain  resulting  from  or  accompanying  physical  pain  element  of  damages; 
ChioHgo  V.  Davies,  110  111.  App.  429,  holding  damages  allowable  for  mental 
suffering  resulting  from  bodily  injurtea;  North  Chicago  .Street  R.  Co.  v.  Duebner. 
85  lit.  App.  604,  holding  mental  pain  not  element  of  damage  unless  directly  con- 
nected with  physical  pain;  Chicago  City  H.  Co.  v.  Taylor,  170  III.  57,  48  N.  E.  831, 
holding  mental  suHering  due  to  injury  and  part  of  it,  ground  of  damage,  other- 
wise as  to  injured  feelings  not  part  of  attendant  pain;  Mneller  v.  Kuhn,  59  III. 
App.  356,  holding  pain  and  suffering  of  body  and  mind  subjects  of  compensatory, 
not  punitive,  damages;  Central  R.  Co.  v.  Serfass,  53  III.  App.  452,  holding  instruc- 
tion authorizing  recovery  for  pain  and  suffering,  both  mental  and  physicaJ,  not 
misleading  so  as  to  allow  recovery  for  vexation  of  mind  arising  from  reflRCtion, 
where  plaintiff  was  child  three  years  old;  Braun  t.  Craven,  175  III.  40B,  42 
L.  R.  A.  202,  51  N,  E,  637,  holding  fright  or  t«rror  superinducing  nervous  shock 
not  ground  of  liability;  Western  U.  Teleg.  Co.  v.  Wood,  21  L,  R.  A.  712,  6 
C.  C.  A.  452,  13  U,  S.  App.  317,  57  Fed.  478,  holding  damages  not  recoverable 
for  mental  suffering  due  to  delay  in  delivering  telegram ;  Butner  v.  Western 
U.  Teleg,  Co,  2  Okla.  241,  4  Inters.  Coui.  Kep.  772.  37  Fac.  1087,  holding  mental 
pain  or  anguish  resulting  from  nondelivery  of  telegram  not  independent  basis  of 
damage. 

Cited  in  footnotes  to  Chapman  v.  Western  U.  Teleg.  Co.  17  L.  R.  A.  430,  which 
holds  pain  and  suffering  due  to  delay  in  delivering  message  not  recoverable; 
Wilcox  V.  Richmond  &.  D.  R.  Co.  17  L,  R.  A.  804,  which  denies  recovery  f  r 
mental  anguish  from  nonperformance  of  contract. 

Cited  in  notes  (11  L.  R.  A.  45|  on  pain  and  suffering  aa  elements  of  damages; 
<12  L.  R,  A.  60(1)   on  mental  suffering  as  an  element  of  damages;    {13  L.  R.  A. 
860)   on  damages  for  mental  anguish  alone  not  recoverable;    (17  L,  R.  A.  72) 
on   recovery  for   pain  and   suffering. 
A11«Ki*tiAb  of  daiuaive* 

Approved  in  West  Chicago  Street  R.  Co.  v.  McCallum,  189  111.  243,  48  N,  E. 
424,  holding  permanency  of  injury  need  not  be  pleaded;  Chicago  City  R.  Co,  v. 
Taylor,  170  III.  67,  48  N.  E.  H3I,  holding  mental  suffering  may  be  shown  under 
t;i'nersl  allegations  of  declaration;  Bnltimore  &  0.  S.  W.  R.  Co.  v.  Slanker,  ISO 
111.  358,  54  N.  E.  309,  holding  nil  particulars  of  injury  need  not  be  enumerated 
in  order  to  prove  them;  Denver  &  R.  G.  R.  Co.  v.  Holler,  49  L.  R.  A.  90,  41 
C.  C.  A.  42,  100  Fed.  759,  holding  allegation  of  Ixidily  injury  in  rnilroad  collision 
admits  proof  of  fright  and  shock  to  system;  Westei'n  Brewery  Co.  v.  Meredith, 
use  111.  310,  46  N.  E.  720,  permitting  recovery  for  mental  and  bodily  suffering, 
although  special  damages  tor  mental  suffering  not  alleged;  Croco  v.  Oregon  Short 
i'lnp  R.  Co.  18  Utah,  319,  44  L.  R.  A.  288,  64  Pac.  985,  holding  plaintiff  need  not 
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specially  aver  all  tlie  phjiiicat  injnriM  iuatained,  resulting  from  or  affgravated 
by  the  neglij^nt  act  complained  of. 
QdvhIIod  for  iuryM 

Approved  in  Vandnlia  v.  Ropp.  1H  ill.  .*pp.  34ft,  and  William  firavpr  Tank 
Works  V.  McGee,  58  111.  App.  2.14.  hnldiiiK  question  whether  factn  nhow  want  of 
ordinary  care,  for  jury;  ChicaRci  v.  Moore.  130  III.  20».  28  N.  K.  1071.  holilin:; 
n^lif^nce  queatJon  of  fact  for  jury  under  circumRtances  disctoaed;  North  Cliiraj^i) 
Strwt  R.  Co.  V.  Williams.  140  111.  281.  29  N.  K.  «T2.  holdinfj  exerei*e  of  die 
care  wliile  (tettinjt  on  «tipet  eiir  •jueHtion  for  jury;  ]^ke  Shore  &  M.  S.  R.  Co. 
V.  Hundt.  140  111.  .->:m.  .^0  X.  E.  4.58.  holding  question  whether  putting  car  in 
motion  without  hrakeman  on  it  is  negligence,  for  jury;  Pullman  Palac*  Car  Co. 
V.  Connell.  74  111.  App.  i'li.  holding  qupstion  whether  failure  to  look  where  onc^ 
steps  constitutes  negligence,  tor  jury;  Tucker  v.  Champaipi  County  Agri.  Board. 
52  HI.  App,  :t2.>.  holding  question  whether  one  who  step)ied  into  hole  in  floor, 
exercised  onlinary  care,  for  jury;  Chicago  v.  McCrudden,  82  111,  App.  2.'>!).  hoKl- 
ing  question  whether  child,  injured  while  walking  backwards  and  talking  to 
playmates,  was  negligent,  for  jury;  Columbus  v.  SIrassner.  124  Ind.  4XA.  25 
N.  E.  05,  holding  question  whether  plaintiff  injur<^d  on  defective  walk  wa^i, 
under  the  circumstances,  guilty  of  contributory  negligence,  for  jury;  McLeans- 
boro  V.  Trammel.  109  III.  App.  528,  holding  question  whether  failure  to  look  at 
pathway  constitutes  negligence,  for  jury;  Cpper  Alton  v.  Green,  112  III.  App. 
443.  holding  failure  to  keep  constant  watch  ot  sidewalk  for  defect«  not  negli- 
gence per  Hf. 

8  L.  R.  A.  787,  ST.ATK  v.  VOSS,  80  Iowa,  467,  45  N.  W.  898. 
mff^n  o'  poBlpoBemvnl  of  eiivrHttoii  of  >«n(«itc«< 

('iti-<l  in  Miller  v.  Kvans,  )1.'>  Iowa,  102,  .=tO  L.  R.  A.  102.  footnote,  p.  101. 
Ill  Am.  St.  Rep.  143,  HH  X.  W.  l»8,  denying  right  to  relief  suspendinjt  mittimus, 
under  senlence  of  imprisonment  on  failure  to  pay  fine;  Re  Strickler.  51  Kan.  'Oi. 
33  Pac.  820.  holding  sentence  of  imprisonment,  to  begin  at  indcflnite  futun-  liiii'-, 
illegal;  Re  MarkuMin,  5  N.  D.  185,  84  N.  W.  039,  holding  court  orders  post- 
poning imprisomiient  void:  N'eat  v.  State,  104  Ga.  512,  42  L.  R.  A.  101.  fnot- 
note.  p.  190.  89  Am.  St.  Rep.  175.  30  S.  E.  8.')S,  which  holds  void,  attempt  to 
suspend  execution  of  sentence  after  prononticing  it. 

Cited  in  foi>tnote»  to  Welier  v.  State.  41  I,.  R.  A.  472,  which  sustains  power  of 
court  to  sus|iend  sentence  and  set  aside  suspension  at  any  time  during  t^rm ; 
Miller  V.  State,  40  I..  R.  A.  109,  which  upholds  statute  tor  indiscriminate  sen- 
tence of  criminals:  People  fx  rel.  Korsyth  v.  Monroe  County  Ct.  of  Sessions, 
23  L.  R.  A.  H.itf,  which  holds  valid,  net  authoriiing  court  to  suspend  sentence; 
State  V.  Crook.  29  L.  R.  A.  2110.  which  holds  power  of  court  over  accused  alter 
Buspenrtion  of  sentence  not  lost  by  committing  hitn  for  refusal  to  pay  costs  as 
ordered. 

8  L.  R.  A.  769,  TR.WEI.KRS  IXS.  CO.  v.  CAT.IR)RN-IA  IXS.  CO.  1  N.  D.  151, 

4.1  X.  W.  70.1. 
IdlvtltMllon  of  actlou  ob   Insarnnpe  poltcy. 

Cited  in  Fgan  v.  Oakland  Ins.  Co.  29  Or.  40fi,  54  Am.  St.  Rep.  798,  42  Pac. 
890,  holding  right  of  action  on  policy  computed  from  date  of  loss;  State  Ins.  Co. 
V.  Meesnian.  2  Wash.  484,  28  Am.  St.  Rep.  870,  27  Pac.  77,  and  Hart  v,  Cititens' 


Ins.  Co.  HO  Wis.  7ft.  21   L.  R.  A.  745.  footnot* 
N.   VV.  332,  whip])  requires  time  tor  «uiii([  on 
cf  lire;   Farmer'^  Co-oj).  t'remiier.v  Co.  v.  Ioh'h     ; 
N.  W.  604,  holiIinK  tUnt  fuitiiro  to  sue  on  p< 
PXtinguishes  rif^lit;  Provi<lent  Fund  fioc.  v.  Ho'     I 
McFarland  v.  Railway  OllicialH  £  K.  Acri.  Asiio     > 
note,  p.  4R,  fi.3  Am.  St.  Rep.  29,  3«  Pae.  347. 
for  action  on   policy  iiegiiis  from   time  of  ilea 

Cited  in  footnote  to  Coojier  v.  (.'nited  States     I 
which    hold»   limitation   period   for   deatli   indi 
instead  of  accident. 

Cited  in  note   (47  L.  It.  A.  6D7)   on  literal 
on  polii-y  for  fixed  [wriod  alter  loss;   (83  L.  R.    i 
contraetK  of  insurance. 

Disapproved  in  effect  in  Read  v.  State  Ins.  C 
180,  72  X.  W.  eiiS,  lioUlinR  right  to  sue  on  [mti 
of  proof  of  loHs :  Sample  v.  London  &  L.  F.  Ina. 
S7  Am.  St.  Rep.  701,  24  S.  E.  334,  hoMinf;  limi 
begins  at  accrnal  of  right. 
"M^ho  uar  Bue  ok   pollcp- 

Cited  in  Palmer  Sav.  Bank  v.  Insurance  Co.  ol   ! 
«1T,  5i>  Am.  St.  Rep.  3RT,  44  X.  K.  211,  hold:   ; 
policy  issued  to  mortgagor;  Brown  v.  Commerc 
holding  mortgagee  to  whom  loss  is  made  pays 
maintain  action  on  policy. 

Cited  in  note  (25  L.  R.  A.  30S)  on  who  maj 


9  L.  R.  A.  772,  SWIFT  v.  TOPEKA,  43  Kan.  i  ' 
RIVktH  o(  blorrltsto. 

Approved  in  Laredo  Electric  i  R.  Co.  v.  H 
56  S.  W.  9ft8,  holding  bicyclist  may  recover  for  r 
Geiger  v.  Perkiomen  &  R.  Tump.  Road,  4  Pa.  Di 
use  turnpike  as  traveling  public;  North  Chicago 
C14,  68  N.  E.  88,  liolUinn  bicyclist  must  use  »« 
other  vehicles. 

Cited  in  notes  )8  L.  R.  A.  82!l)  as  to  use  . 
(19  L.  R.  A.  632)  as  to  regulation  of  bicycle  ri 
bicycle  law. 

S  L.  R.  A.  774,  STATE  v,  SMITH,  44  Kan.  75,  : 
DlBckarre  o(  liirr- 

Approved  in  Upchurch  v.  State,  36  Tex.  Critn. 
note,  p.  695,  38  S.  W.  206,  upholding  right  of  ai 
aity  Jor  discharge  of  jury  before  verdict  is  invc: 

Cited  in  State  v.  Reed,  53  Kan.  770,  42  Am. 
State  V.  Allen,  59  Kan.  701,  54  Pac.  IWtO,  holding 
operates  as  acquittal  unless   record  discloses  su 
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8  L.  R.  A.  778,  JIcCONNELL  v.  OSAGE,  80  Iowa,  203,  45  S.  U\  550. 
Order  llniMliiK  UBfiabnf  of  wltu«BS«B. 

Approved  in  Preston  v.  Cellar  Rapids,  95  loiva,  74,  03  N.  W.  677,  lusUining- 
riglit  of  trial  court  to  limit  ntiinber  of  witneiiseB  on  gi\'en  point;  Larson  v.  Ean 
Claire,  62  Wis.  90,  65  X.  VJ.  731,  sustaining  limitation  of  number  of  witneases 
upon  single  question  wliere  made  after  reasonable  number  examined;  Meier 
T.  Morgan,  82  Wis.  264,  33  Am.  St.  Rep.  3B,  52  N.  W.  174,  holding  that  mling- 
limiting  witoeBses  on  particular   fact  muit  be  objectt-d   to  when   made. 

Approved  in  Morgan  v.  Fremont  County,  92  Iowa,  648,  61  N.  W.  231,  holdins^ 
testimony  of  bridge  builder  ns  to  life  of  timbers  tike  those  used  in  bridge  ad- 
missible; Anderson  v.  Illinois  C.  R.  Co.  lOU  Iowa,  528,  80  N.  W.  661,  holdii^ 
teatimonf  of  man  familiar  with  methods  of  work  incompetent  to  show  imple- 
ments commonly  used  for  moving  timbers. 

Cited  in  note  ( 10  L.  R.  A.  739 )  on  evidence  as  to  defendant's  negligence. 
Bvldrncr  of  B-eneral  defectlTF  condition- 
Approved  in  Munger  v.  Waterloo,  83  Iowa,  581,  4B  N,  W.  1028;  Smith  t.  D«» 
Moines,  84  Iowa,  687,  51  N.  W.  77;  Bailey  v.  Centerville,  108  Iowa,  23,  78  N. 
W.  83J;  Ledgerwood  v.  Webster  City,  93  Iowa,  728,  81  N.  W.  1089;  Wilberd- 
ing  V.  Dubuque,  111  Iowa,  488,  82  N.  W.  957,  —  holding  evidence  of  general  de- 
fective condition  of  walk  admissible  to  prove  notice  of  particular  defect;  Eircher 
V.  Larcliwood,  120  Jowh,  582,  95  N'.  W.  184,  holding  evidence  of  general  condi- 
tion of  walk  competent  as  bearing  upon  defendant's  knowledge  of  oondition  bL 
place  of  accident;  Lorig  v.  Davenport,  99  Iowa,  482,  68  N.  W.  717,  holding  ori- 
dence  that  walk  was  old  and  in  bad  condition  admissible  as  showing  notice; 
Faulk  V.  Iowa  County,  103  Iowa,  447,  72  N.  W.  757,  holding  testimony  of  ab- 
sence of  cap  rail  from  bridge  for  some  time  before  accident  admissible  on  ques- 
tion of  notice;  Harrison  v.  Ayrshire,  123  Iowa,  532,  99  N.  W.  132,  boldlng 
evidence  of  condition  of  stringer  in  walk  competent  in  action  for  injury  canted 
by  board  breaking;  Frohs  v.  Dubuque,  109  Iowa,  221,  80  N.  W.  341,  holding  evi- 
dence of  construction  of  walk  from  old  material  admissible  to  ahow  notice  of  de- 
fect; Smith  V.  Sioux  City,  119  Iowa,  33,  93  N.  W.  81,  holding  city  chargeable 
with  notice  of  defects  in  walk  notoriously  decayed ;  Smith  v.  Pella,  88  Iowa,  240, 
63  N.  W.  226,  holding  ordinance  prescribing  manner  of  constructing  sidewalks- 
admissible  upon  question  of  proper  construction  of  walk  claimed  defective. 
Cited  in  note  (10  L.  R.  A.  740)  on  necessity  of  evidence  of  notice  of  defect. 

Frlvlleved  ooBinaBlcatlons. 

Approved  in  Prader  v.  National  Masonic  Acci.  Asso.  95  Iowa,  157,  63  N.  W. 
SOI,  holding  incompetency  of  confldential  com  muni  cations  to  physicians  extend* 
to  knowledge  acquired  by  peisoQa]  examination;  Briesenmeister  v.  Supreme  Lodge 
K.  of" P.  81  Mich.  536,  45  N.  \V.  977,  holding  privilege  of  confidential  communi- 
cation to  physician  waived  if  not  claimed  before  testimony  admitted;  Burgess 
v.  Sims  Drug.  Co.  114  Iowa,  280,  54  L.  R.  A.  300,  footnote  p.  364,  89  Am.  St. 
Rep.  359,  86  N.  W.  307,  which  holds  waiver  of  patient's  privilege  as  to  communi- 
cation to  physician  confined  to  trial  in  wnieh  made. 

Distinguished  in  Crago  v.  Cedar  Rapids,  123  Iowa,  50,  98  M.  W.  354,  holding 
testimony  of  attendiEig  physician,  based  on  hypothetical  qut'l'tion^',  not  incompe- 
tent as  disclosing  confidential   communications:   State  v.   Buolli,   121   luwn,  713, 


^7  N.  W.  74,  liolclitig  mere  offer  of  attpndiiig  pliyaicJan  as  witness,  no  ground  for 
reversal. 

8  L.  H.  A.  781,  HOFKMAX  v.  cnil'i'KWA  COUXTV,  77   Wis.  214,  45  N.  W. 

10H3. 
Alleratton   of  conaprniatlon   flxrd  by  luir. 

Cited  in  Kndion  Improv.  Co.  v.  Evening  Tel<^ram  Co.  104  Wis.  439,  80  N.  W. 
734,    holding   county   cannot  compromise   claim   for   publishing   notices   at    rate 
fixed  by  law;  Rettinghouse  v.  Ashland,  106  Wis.  597,  82  N.  W.  556,  lioldinj;  pub- 
lic officer's  agreement  to  accept  less  than  legal  compensation  void. 
Powers  or  couallri. 

Cited  in   Frederick  v.  Douglas  County,  06   Wis.  417,  71   N.   W.   708,   hoMing 
county  quasi  eor[n>ration  only,  without  power  to  employ  attorney. 
Entoppel  of  CO BB Ilea. 

Cited  in  Gilbert  v.  Pier,  102  Wis.  336,  78  N.  W.  566,  holding  county  not  es- 
topped from  claiming  title  to  lands  by  misstatement  of  oflicer  msliiitf  tax  sale 
OS  to  county's  interest. 

8  L.  R-  A.  783.  KEI.LNY  v.  MISSOUBI  P.  R.  CO.  101  Mo.  67,  13  S.  W.  900. 

Approved  in  Jennings  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  112  Mo.  278,  20  S.  W. 
490.  holding  one  who  stops  within  20  feet  of  track  witbout  seeing  or  hearing  in- 
dication of  danger  not  guilty  of  contributory  n^ligence  in  going  on  track  with- 
out looking  again;  Baker  v.  Kansas  City,  Ft.  (i.  &.  M.  R.  Co.  147  Mo.  166,  48 
S.  W.  838,  holding  one  driving  on  track  after  freight  train  passes,  and  struck 
by  cars  that  had  got  loose,  not  negli;;pnt  where  view  was  obstructed;  Dalilstrom 
r.  St.  Louis,  L  M.  &  S.  R.  Co.  108  Mo.  640,  18  S.  W.  919,  holding  plaintiff's  fail- 
ure, before  stopping  on  track,  to  look  in  direction  of  oar  that  struck  liim  does 
not  prevent  recovery  imless  he  would  have  discovered  immediate  clanger. 

Cited  in  Indianapolis  Union  R.  Co.  v.  Xeubacher,  16  Ind,  App.  41,  43  N.  E. 
S76,  holding  contributory  neglif^nce  of  one  injured  in  crossing  large  number 
of  parallel  tracks  usually  question  for  jury;  Moore  v.  Lindell  R.  Co.  176  Mo. 
545,  75  S.  W.  672,  denying  street  rnilrnnd's  liability  for  kilting  woman  stepping 
Ml  track  directly  in  front  of  car. 

Cited  in  footnote  to  Neal  v.  Carolina  C.  R.  Co.  49  L.  R.  A.  684,  which  denies 
liability  for  death  of  person  on  track  by  train  running  at  excessive  speed  without 
ringing  bell. 
—  ProxiBiBte  cB.BBe. 

Approved  in  Hogan  v.  Citizens'  R.  Co.  ISO  Mo.  55,  51  S.  W.  473,  holding  plain- 
tiff's direct  contributory  negligence  will  bar  recovery;  Oalcs  v.  Metropolitan 
Street  R.  Co.  168  Mo.  548.  58  L.  R.  A.  451,  68  ».  W.  900,  holding  negligence  or 
contributory  negligence  must  be  direct  and  proximate  cause  of  injury;  Corco- 
ran V.  St.  Louis,  1.  M.  &,  S.  H.  Co.  10.5  Mo.  406.  24  Am.  St.  Rep.  304,  16  S.  W. 
411.  holding  concurring  negligence  of  plaintiff  which  defendant  did  not  or 
was  not  required  to  know  at  time  of  injury,  bars  recovery;  Klockenbrink  v.  St. 
Louis  i,  M.  River  H.  Co.  81  Mo.  App.  357,  holding  negligence  of  party  having  lost 
opportunity  of  avoiding  accident  sole  proximate  cause  of  injury. 

Cited  in  note  (12  L.  R.  A.  233)   tliat  proximate  cau^^e  of  injury  fixes  liability. 
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Approved  in  Hiittliiiiwm  v.  St.  I-oiiih  t  M.  River  R.  to.  38  JIo.  Apji.  3Ba;  Han- 
ton  V.  Mistiouri  P.  K.  Co.  104  ilo.  389.  16  S.  \V.  233;  Dl«uhi  v..  St.  I,ouifl,  I, 
M.  4  S.  R.  Co.  I3U  Mo.  297.  40  S.  \V.  880.  —  lioldinR  plaintiff  may  recover 
iiiitwitlistiindin);  conti-ibiilor.v  np(;li(teni-e,  if  drfeinlnnt  by  reawonable  care  oould 
iLave  previ-ntfd  aci-iitFiiti  Splilcretli  v.  MianouTj  P.  R.  Co.  ll.>  Mo.  101.  21  S.  W. 
1110,  Iiolilin);  mintribntury  iii'j<li};i'iicf  no  defente  if  engineer  rould  liave  avoidt^ 
injnry  after  danger  became  appin'eiit :  llilwardn  v.  CbieH^co  &  A.  R,  Co.  !t4  !Mo. 
App.  4].  IIT  S.  \V.  !).>0.  lioldinff  engfiiieer'x  fiiihire  to  talie  measures  to  aiop 
train  after  dim'uverinn  plainlirf'M  |>eril,  jtetioiiable ;  Biirniitein  v.  Vtuw  Ave.  A 
Fair  (Ivoiinds  K.  Co.  -■ilt  Mo.  App.  5:1,  lioliliiiji  Unty  to  stop  inr  arisec  on  first 
Hp|H>Hrani-e  of  danger  and  Hlioiild  be  in  time  to  prevent  injury:  Jett  v.  Central 
Kleotric  R.  Co.  J7K  .\lo.  GTS,  77  S.  W.  738,  bolding  street  railroad'it  liability  for 
killing  elitldren  playinj;  on  Iraci;.  question  for  jury,  ivliere  evidenee  nhows  motor- 
man  i)iif;lLt  bave  seen  them  in  time  to  stop:  Kloekenbriult  v.  Ht,  Louis  4  M.  RivtT 
K.  Co.  172  Mo.  »89,  72  S.  W.  SOO.  HUstaitiing  instruelion  tiiat  street  ear  company 
would  l>e  liable  for  eollision  with  person  net{liKently  driving  along  traek.  if 
avoiitable  by  ordinarr  enre:  Parks  v.  St.  Louia  t  Suburban  R.  Co.  178  Mo.  117, 
77  S.  W.  70.  holdinfc  street  car  oumpany'n  lialiility  tor  injury  to  passenger 
{Tusi.eit  Ijelween  I'ars  passing  on  curve,  while  riding  on  step,  with  knowledge  of 
moiunnan  and  ronduelor,  ipiestion  for  jury:  Zuinault  v.  Kansas  City  Suburban 
Jtelt  R.  Co.  17i  Mo.  315.  74  S.  W.  101.),  ilenying  railroads  liability  for  Htrikin); 
man  sitting  dangei'ounly  near  track,  wliere  engineer  was  not  guilty  of  wanton 
rei-kle«snesH ;  Carrier  v.  Missouri  P.  R.  Co.  I7.i  Mo.  482,  74  S.  W.  1002.  denying 
railroad's  liability  for  killing  pedestrian  on  traek,  by  engineer  not  showing  wil- 
ful disregard  of  liumnn   life. 

Cited  in  footnote  to  Cineinnat),  H.  4  U.  R.  Co.  v.  Kassen.  16  L.  R.  A.  674^ 
which  antliorixefi  recovery  for  injury  to  n^ligent  person  by  one  not  using  care- 
after   discovering  danger. 

Distingnisbed  in  Koons  y.  Kansas  City  Suburban  Belt  R.  Co.  ITS  Mo.  608. 
77  S.  W.  7.').'),  denying  railroad's  liability  for  avoidable  k-illing  of  flagman  who 
also  might  have  avoided  accident:  Mctlauley  v.  Kt.  Louia  Transit  Co.  179  Mo. 
51)2.  79  S.  W.  401.  Molding  eontrilmtorj-  negligenee  bars  recovery  for  collision 
by  street  car,  in  alwence  of  evidence  Rliiiwing  accident  avoidable  by  ordinarv 
care  of  molorman :  Gu.yer  v.  .Missouri  P.  R.  Co.  174  Mo.  351,  73  R.  W.  .■i84.  deny- 
ing railroad's  liabilily  for  crossing  accident  where  eviilence  docs  not  show  engine 
might  have  been  stop|i(il  in  time. 
Travelpr'a  prPHamptlon   Iknt   rallwar  will  obry  Ibw. 

Approved  in  Jennings  v.  St.  Louis,  I.  .M.  *  S.  R.  Co.  112  Mo.  276,  20  S.  W. 
490;  Sullivan  v.  Missouri  P.  R.  Co.  117  Mo.  222,  23  S.  U'.  149;  Weller  v.  Chi- 
engo,  M.  4  St.  I".  R.  Co.  120  Mo.  652,  23  S.  \V.  1061.  — holding  traveler  may 
presume  company  will  obey  state  and  municipal  laws  in  running  train. 

ITBmtvo  or  nliriil  InJarlH. 

j^pproved  in  Hohveison  v.  St.  Louis  4  Suburban  H.  Co.  157  Mo.  236,  50  L.  R. 
A.  Br)6,  57  S.  \V.  770;  Morgan  v.  Wabash  R.  Co.  159  Mo.  270,  00  S.  W.  195; 
Sharp  v.  Missouri  P.  R.  Co.  161  Jlo.  236.  61  S,  W.  829;  Tanner  v.  Missouri  P. 
H.  Co.  161  Mu.  511,  61  S.  W.  826,  —  holding  contributory  negligence  ao  defense 
to  injury  wantonly  or  wilfully  inflicted. 


DintinguiBhpd  in   Fe«back  v.  MisBouri  P.  R.  Co.   167   Mo.  217,  M  3.  VI.  065, 
holding  ci>ilipa;iy  owrs  trespaBser  no  duty  except  to  avoid  wanton  injuiy. 
VlolatloB  of  ordlBBBce. 

Approved  in  Datilstrom  v.  St.  Louin,  I.  M.  &  S.  R.  Co.  lOS  Mo.  33S,  18  S.  W. 
fll«:  (iratiot  v.  Missouri  P.  R.  Co.  IIB  Mo.  4C:(,  16  L.  R.  A.  IBl,  21  S.  W.  1004; 
Jackson  v.  Kansas  City,  Ft.  S.  &  M.  H.  Co.  157  Mo.  641,  80  Am.  St.  Rep.  6.tO, 
58  S.  W.  32;  Hutchinson  v.  Missouri  P.  R.  Co.  161  Mo.  2.53,  84  Am,  St.  Rpp.  710, 
61  S.  W.  63.'i, —  holding  running  train  in  violation  of  OTilinitnce  npgligencc  per  «e. 

Cited  in  Baker  v.  Kanaax  City,  Ft.  S.  4  M.  R.  Co.  147  Mo.  166,  48  S.  W.  838, 
holding  contributory   negligence   must   be  clearly   made   out  wheee   violation   of 
law  results  in  injury. 
f^Bfllrlmvy  <if  pleading. 

Approved  in  Shaw  v.  AliBsouri  P.  R.  Co.   104  Mo.  6r)6,  16  S.  W.  832,  holding 
petition  allying   ni^ligent  management  of   train   whereby   det-eased   was  fatally 
injure<l  states  cause  of  action. 
AdutMlblllt)'   of  evl«e>H. 

Approved  in  Hanlon  v.  Mi«>onri  P.  R.  Co.  104  Mo.  391,  16  S.  W.  233.  holding 
proof  of  negligence  of  railway  conipany  after  it*  employees  saw  plaintiff's  peril 
admissible    under    allegation    of    negligent    management    of    train. 

8  L.  R.  A.  787,  PEEL  v.  ATLANTA,  S5  tia.  138,  11  S.  E.  682. 
DsBKcen  In  vmlnnl  domitlB- 

Cit«d  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  67fl.  47  L.  R.  A.  733, 
34  S.  E.  852,  holding  '"dain»KPs  to  property  tsken  for  public  purpose"  refers  to 
land;  OJConnell  v.  E«st  Tenessee,  V.  &  ti.  R.  Co.  87  (Ja.  261.  13  L.  R.  A.  401.  27 
Am.  St.  Rep.  246,  13  S.  E.  489.  holding  damages  recoveruUle  for  injury  due  to 
overflow  of  river,  caused  by  erection  of  embankment:  Metiopolitan  West  Side 
F.lev.  R.  Co.  V.  Goll,  100  111.  App.  335.  denying  liability  of  railroad  company  for 
depreciation  in  value  of  adjoining  property. 

Cited  in  notes  (11  1-  R.  A.  MH)  on  aetion  on  case  based  on  contract;  (13 
L.  R.  A.  tt75)   on  right  of  eminent  domain. 

Distinguished  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  732,  47  L.  R. 
A.  779.  34  S.  E.  832  (dissenting  opinion),  majority  holding  railroad  company 
not  liable  for  depreciation  in  value  of  property,  due  to  smoke  and  noise  in  ab- 
sence of  physical  interference  with  property. 

Cited  in  Austin  v.  AugusU  Terminal  R.  Co.  109  Ga.  676,  47  L.  R.  A.  759,  34 
8.  E.  852,  holding  railroad  company  liable  to  same  extent  as  individual  at  com. 
raon  law  for  "private  property  daniugeil   for  public  purpose." 

8  L.  R.  A.  788.  FIR.ST  NAT.  BANK  v.  HIMMKI,.  14  Colo.  259,  20  Am.  St.  Rep. 
257.  23  Pac.  nS6. 
Reaffirmed  on  later  appeal  in  2  Colo.  App.  571.  32  Pac.  72. 
Wrhait  eOBstltnteii    Imat    (iiBd. 

Cited  in  Myers  v.  Board  of  »]ucation.  51  Kan.  102.  37  .Am.  St.  Rep.  263,  32 
Pac  668.  holding  entire  assets  of  insolvent  bank  subject  to  lien  for  public 
taone>'s  wrongfully  deposited  therein;  .'<tate  v.  Tlium,  «  Idulio,  330,  5.1  Pac.  858, 


iioMiiig  trust,  ami  nut  delil.  created  by  unauthorizml  deposit  of  public  money 
ill  bank;  Lincoln  v.  Morri-uin,  M  Xeb.  826.  57  L.  B.  A.  987,  00  N.  W.  BOS,  Uol.l- 
ing  iiiunitipality  entitled  to  piefei-ence  over  general  creditors  in  fund  eorii'lied 
by  trust  moneys;  Lady  v.  Soiitli  OinaUa.  Kat.  Bank,  49  Nel).  12i>.  08  N.  "'-  3)«. 
iiolding  money  depOHited  in  bank  witliout  notice  by  conmiission  niercliant,  trust 
fund  for  piintipal;  Peters  Shoe  (  o.  v.  Mnrray,  31  Tex.  Civ.  App.  281,  71  S.  \V. 
1177;  .Meldrum  v.  Henderson,  7  Colo.  App.  25S.  43  i'ue.  148;  Foster  v.  Rineker, 
4  W'yo.  483,  35  Pac.  4T0,  —  bolding  money  toliected  by  bank  on  negotiable  in- 
strument, trust  fund  recoverable  as  hucIi  by  payee  on  bank's  insohency;  Capital 
Nat.  Bank  v.  Coldivater  Nat.  Bank,  49  Neb.  789,  59  Am.  St.  Rep.  .'572.  69  N.  \V. 
115,  liolding  money  subject  to  call  in  payment  of  due  and  canceled  note  con- 
stitutes trust  fund  taking  precedence  in  insolvent's  eiitate;  SIcClure  v.  ha  Plata 
County,  19  Colo.  125,  34  Pac.  763,  holding  public  moneys  embe«tled  by  county 
treasurer  collectible  out  of  estate,  only  if  latter  enriclied  thereby;  Braniell  v. 
Adams.  146  Mo.  86.  47  S.  W.  931,  holding  equitable  pi'oceeding  against  ad- 
ministrator to  recover  proceeds  of  trust  property  not  barred  by  limitation  ap- 
plicable to  claim;  lit  Belt,  29  Wash.  543,  92  Am.  St.  Rep.  HIG,  70  Pac.  74,  hold- 
ing probate  court  may  determine  whether  property  in  dispute  should  be  in- 
cluded in  inventory  of  estate. 

Cited  in  footnotes  to  Ferchen  v.  Arndt,  29  L.  R.  A.  664,  which  denies  power  of 
consignors  to  impress,  with  trust  lien,  funds  of  consignees  in  bands  of  receiver; 
Boble  V.  Hasselbroch,  61  L.  B.  A.  323,  which  holds  cealiiis  que  trust  entitled  to 
lien  upon  land  purcha.sed  in  part  with  trust  funds,  or  to  land  itself,  subject  to 
charge  for  amount  paid  in  excess  of  trust  funds. 

Dii^tinguished  in  Holden  v.  Piper,  5  Colo.  App.  73.  37  Pac.  34,  tiolding  adminis- 
trator de  boniii  now  of  insolvent  trustee  not  entitled  to  preference  where  a*-i'jn- 
ment  does  not  disclose  that  trust  fund  included;  IVar-on  v.  Haydel,  SO  Mo.  .App. 
261.  holding  creditor's  claims  not  enforceable  against  estate  where  not  ^Ikih-d 
that  estate  enriched  by  embezzled  trust  funds;  Kimmel  v.  Bean  IKan.)  64  L.  R. 
A.  738,  75  Pac.  MIS,  denying  t>ank's  liability  to  principal  for  deposit  applied  in 
good  faith  on  agent's  overdraft. 

Cited  in  Moulton  v.  McLean,  5  Colo.  App.  4I>4.  39  Pac.  78,  holding  county 
treaxi'rer,  and  not  county,  proper  party  to  action  against  bank  on  personal  bond 
to  secure  deposit  of  county  moneys;  Stewart  v.  Price.  64  Kan.  207,  64  L.  R,  A. 
601,  67  Pac.  553  (dissenting  opinion),  majority  holding  assignee  of  account  for 
purpose  of  collection  not  real  party  in  interest. 

Cited  in  nol^  104  L.  R.  A.  585)  on  who  is  real  party  in  interest  within  meaning 
of  statutes  deHning  parties  by  whom  action  must  be  brought. 

8  L.  R.  A.  7».l,  JOHNSOX  v.  .lOrCHERT.  124  Ind.  10.).  24  N.  E.  590. 
'Wife's  ■epamte  ealatv, 

Cited  in  Cochran  v.  Benton,  12«  Ind.  62,  25  N.  E.  870.  holding  mortgage  se- 
curing money  borrowed  to  discharge  prior  lien  thereon,  valid:  Till  v.  Collier.  27 
Ind.  App.  340,  61  N.  E.  203,  holding  mortgage  securing  loan  to  pay  off  prima  facie 
valid  prior  lien  enforceable  though  prior  lien  voidable;  Qoff  v.  Hankins,  II  Ind. 
App.  458,  39  N.  E.  294,  holding  pledge  of  personalty  for  husband's  debt  void, 
though  no  agreement  signed  or  perwnal  liability  incurred;   Herbert  v.  Rupertus. 
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SI  lud.  App.  555.  6S  X.  E.  S98,  lioldinf;  luislinnd 
first  applicable  to  mortgage  securin)^  loan  fnr  1 
31  Ind.  App.  251,  6T  N.  E.  542.  holdin;^  marrii 
voidable  at  her  election. 

Cited  in  note  (20  L,  R.  A.  702)  on  validitj  « 

DiBtinguiahed  in  Heal  v.  Niagara  Oil  Co.  15' 
lease  to  gaa  and  oil  well  compan.v  not  eDcumb 
I>ef«Mae  of  c*r«rt>r«. 

Cited  in  HcCoy  v.  Bariu,  136  Ind.  331,  36  N. 
band  and  wife  Ui  secure  purchase  mone;  for  It    i 
binding,  since  wife  not  surety;   Taylor  v.  Hea    i 
liolding  wife  estopped  as  against  mortgagee  to 
loan  made  to  her  on  representation  that  it  is  fo 
—  Parties  entitled  to. 

Cited  in  Lackey  v.  Boruff,  162  Ind.  378,  63  > 
itors  of  husband  cannot  set  aside  wife's  surel 
Storey,  131  Ind.  51,  30  N.  E.  396,  holding  lienor 
to  secure  her  liability  upon  hiuband's  notes  as  i  : 
Nussbaum,  131  Ind.  270,  16  L.  R.  A.  47,  31  N.  1 
to  defense  of  nonliability  on  her  suretyship  noU 
for  value  in  due  course. 

Distinguished  in  Columbian  Oil  Co.  v.  Blake, 
holding  defense  available  to  defendant  in  action 
able  by  her  at  her  election. 
Nceeultr  o(  pleadla*  eovertnre. 

Cited  in  Dickey  v.  Kalfsbeck,  20  Ind.  App.  SO  , 
not  available  unless  pleaded,  even  though  eompls  i 
CoBimOB-laiT  dliMbllltlea  reaerally. 

Cited  in  Postlewaite  v.  Postlewaite,  1  Ind.  App. 
for  alienation  of  husband's  affections  maintainab 
V.  Patton,  5  Ind.  App.  276,  31  N.  E.  1130,  holdin; 
property  to  wife  in  omsideration  of  her  joining  i 
valid  in  equity. 

8  L.  R.  A.  788,  WELMR  v.  McCORMICK,  62  N. 
Ttm*  Im  klshway. 

ated  in  Western  U.  Teleg.  Co.  v.  Kru^er,  30  I 
ing  proprietor  of  fee  of  highway  may  maintain  ac  . 

Cited  in  note  (15  L.  R.  A.  664)  on  ownership  t\ 
Blshta  Md  liabilities  an  to  ase  at  hlshwaj 

Cited  in  Halsey  v.  Rapid  Transit  Street  R.  Co 
denying  abutting  owner's  right  to  enjoin  erectio  \ 
Cntphen  v.  Hedden,  67  N.  J.  L.  327,  61  Atl.  72 
injury  to  passerby  by  blowing-  down  of  fence  erect 
bnilding  in  street;  Ivins  v.  Trenton,  88  N.  J.  J 
ordinance  prohibitinK  erection  of  signs  or  statior 
Welders  v.  North  Jersey  Street  R.  Co.  68  N,  J.  I 
L.  R.  A.  Ao.— ^'ol-  II.— fl. 


r.oogic 


IVHarable  lutereat. 

Cited  in  Davis  v.  Phccnix  Ins.  Co.  Ill  Cal.  414,  43  Prc.  1115,  and  Gcttelman  v. 
Commercinl  Union  Aasur.  Co.  07  Wis.  241,  72  M.  W.  C27,  holdinf;  person  in  p»B- 
seseion  of  real  estate  under  contract  of  purchase,  upon  wliich  substantial  payment 
hae  been  made,  Una  insurable  interest ;  Edwards  v.  Agricultural  Ins.  Co.  88  Wii. 
452,  60  N.  W.  782,  holding  mechanic's- lieu  claimaDt  has  insurable  interest  in 
building  subject  to  lioi. 
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Cit«d  in  footnote  to  Home  Ins.  Co.  v.  Mendenhall,  36  L.  R.  A.  374,  which  holdi 
expectant  heir,  placed  in  poBseitBion  by  his  father  with  assurance  that  property 
has  been  devised  tc  him  by  will,  has  insurable  interest. 

8  L.  R.  A.  808.  JANESVILLE  v.  CARPENTER,  77  Wis.  288,  20  Am.  St.  Rep. 

123,  *6  N.  W.  128. 
JJnlmmt  illBerlBlHBtlaB. 

Cited  in  State  en  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  534,  68  L.  R.  A.  751, 
St  Am.  St.  Rep.  934,  90  N.  W.  1008,  holding  penal  statute  forbidding  discharge 
of  employee  because  member  of  labor  union  invalid. 

Approved  iq  Madisrai  v.  Mayers,  97  Wis.  415,  40  L.  R.  A.  851,  65  Am.  St.  Rep. 
127,  73  N.  W.  48,  holding  suit  to  enjoin  filling  of  lake  outside  of  street  not  within 
city's  power  to  make  general  police  regulations  and  provide  for  abatement  of 
nuisance;  McCann  v.  Strang,  97  Wis.  553,  72  N.  W.  HIS,  holding  electric  tight 
plant,  under  circumstances  of  case,  not  abatable  as  nuisance;  Ryan  v.  Schwartz, 
H4  Wis.  409,  89  N.  W.  17S,  holding  abutter  has  action  to  abate  building  portly 
in  highway. 

Cited  in  note  (51  L.  H.  A.  6S0)  as  to  right  of  municipality  to  maintain  suit  to 
enjoin  or  abate  public  nuisance. 

Distinguished  in  North  BloomSeld  Gmvel  Min.  Co.  v.  United  States,  32  C.  C.  A. 
96,  69  U.  S.  App.  377,  88  Fed.  676,  holding  injunction  will  lie  against  hydraulic 
mining  not  conducted  aa  required  by  statute. 
Rlskta  «f  rlparbtB  ownen. 

Approved  iu  Hail  v.  Alford,  114  Mich.  167,  38  L.  R.  A.  207,  72  N.  W.  138, 
holding  fowling  in  marsh,  trespass  as  to  riparian  owner;  Green  Bay  4  M.  Canal 
Co.  V.  Kaukauna  Water  Power  Co.  90  Wis.  3B9,  28  L.  R.  A.  446,  48  Am.  St.  Rep. 
1i37,  61  N.  W.  1121,  holding  rights  of  lower  riparian  owners  in  stream  can  be 
token  by  state  only  4or  public  use,  and  then  upon  compensation  i  \^'illow  River 
Club  T.  Wade,  100  Wis.  95,  42  L.  R.  A.  314,  76  N.  W.  273,  holding  fi^liing  in 
navigable  river  with  hook  and  line  from  rowbost  not  trespass  against  riparian 
owner;  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  194,  46  S.  E.  188,  holding  ri- 
parian owner  on  navigable  river  may  maintain  action  for  damages  against  rail- 
road obstructing  How  of  freshet  waters  by  negligently  constructed  bridge  piers; 
Grand  Rapids  v.  Powers,  89  Mich,  llfi,  14  L.  R.  A.  507,  2S  Am.  St.  Rpp.  276,  50 
N.  W.  66],  holding  legislature  cannot  fix  building  line  upon  non-navigable  river 
subject  to  riparian  proprietorship;  St.  I.ouis  v.  Hill,  MB  Mo.  636,  21  L.  R.  A. 
22S,  22  8.  W.  861,  holding  establishment  of  building  line  without  notice  to  lot 
owners  unlawful  taking;  Kaukauna  Water  Power  Co.  v.  Green  Bay  k  M.  Canal 
Co.  142  U.  S.  271,  35  L.  ed.  1010,  12  Sup.  Ct.  Rep.  173,  holding  ownership  of 
riparian  proprietors  extends  to  center  of  stream  subject  to  right  of  public  to  use 
it  as  highway  if  it  is  navigable;  St.  Anthony  Falls  Water  Power  Co.  v.  St.  Paul 
Water  Comrs.  168  U.  S.  364,  42  L.  ed.  503,  IS  Sup.  Ct.  Rep.  1ST,  holding  righU 
of  riparion  proprietorship  to  be  measured  by  decisions  of  state  courts;  Priewe  v. 
WiBOonsin  State  land  v.  Improv.  Co.  93  Wis.  547.  33  L.  R.  A.  650,  67  N.  W. 
918,  holding  legislature  cannot  take  rights  of  riparian  owner  for  sole  benefit  ol 
private  parties. 

Cited  in  note  (40  L.  R.  A.  037)  as  to  right  to  erect  wharves. 
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EJqnal  pratectloB  aad  prlvlIeseB. 

Approved  in  Opinion  of  the  Juatices,  66  N.  H.  664,  33  Atl.  1076,  holding  Uki'ig 
for  public  use  of  property  of  particular  railroad  tor  leas  tlian  its  value,  not  justi- 
fled;  Anderton  v,  Milwaukee.  82  Wis.  284,  16  L,  R.  A.  832,  62  N.  W.  !).).  holding 
statute  invalid  which  discriminates  between  owners  of  lota  similarly  aituated  as 
to  compensation  for  change  of  street,  grade:  State  ex  ret.  Kellogg  v.  Currens,  111 
Wia.  435.  56  L.  B,  A.  255.  87  N.  W.  501.  aiistatning  requirement  of  examination 
of  grndnates  of  foreign  schools  before  receiving  license  to  practise  medicine,  from 
uhich  local  gradiintea  excepted;  Gulf,  C,  ft  S.  F.  R-  Co.  v.  Ellis.  165  U.  S.  164, 
41  L.  ed.  071,  17  Sup.  Ct.  Rep.  255,  holding  statute  ioiposing  attorney's  fee  upon 
railway  corporations  omitting  to  pay  certain  claims  as  speciQed,  invalid;  Atchi- 
son, T.  &  S.  P.  E.  Co.  V.  Sfatthewa,  175  U.  S.  120.  43  L.  ed.  018,  IS  Sup.  Ct  Rep. 
609  (dissenting  opinion),  majority  holding  valid,  statute  making  proof  that 
fire  was  caused  by  operation  of  railroad,  and  of  damages,  prima  facie  evidence  of 
negligence. 

8  L.  R.  A.  814,  DT:DLEY  v.  Dl"DLEY,  76  Wia.  567,  45  N.  W.  602. 
CobV^TanecB  la  frand  of  "^Ifd 

Cit«d  in  Amegaard  v.  Amegaard,  7  N.  D.  494,  41  L.  R.  A.  265,  footnote,  p.  25S. 
75  N.  W.  707,  holding  secret  deed  to  son  just  before  marriage  to  prevent  wife's 
right  from  vesting  on  marnnge.  void  as  to  her  homestead  right,  when  building  of 
home  thereon  was  inducement  to  marriage. 

Cited  in  footnotes  to  Ward  v.  Ward.  51  L.  R.  A.  858,  which  holds  second  wife's 
right  to  dower  not  defeated  by  fraudulent  antenuptial  conveyance  to  sons  by  former 
marriage;  Amegaard  v.  Amegaard,  41  L.  R.  A.  258,  which  holds  secret  unrecorded 
deed  to  son  on  eve  of  grantor's  marriage  fraudulent  as  to  wife. 

Cited  in  note  ( 18  L.  R.  A.  78)  on  power  of  husband  to  defeat  dower. 

Distinguished  in  Murray  v.  Murray,'ll5  Cnl.  272,  37  L.  R.  A.  628,  56  Am.  St. 
Rep.  97,  47  Pac.  37,  auatnining  actior?  by  deserted  wife  for  setting  aside  of  hus- 
band's deed  given  for  purpose  of  depriving  her  of  her  right  to  maintenance. 

8  li.  R.  A.  818,  BRENXAN  v.  GORDOM,  118  N.  Y.  48B,  16  Am.  St.  Rep.  775,  23 

N.  E.  810. 
Maatcr'B  dotr  to  Inainmt  emnloree. 

Cited  in  Felton  v.  Girardy,  43  C.  C.  A.  442,  104  Fed.  130.  and  Louisville  4  N.  R, 
Co.  V.  Miller,  43  C.  C.  A.  438,  104  Fed.  126,  holding  master  having  notice  of  dan- 
gers, and  of  inexperience  of  employee,  must  use  reaaonalile  care  in  cautioning  and 
instructing  him  how  best  to  discharge  duty;  Ferguson  v.  Smith,  15  Misc.  £53, 
p6  N.  Y.  Supp.  415,  holding  superficial  instructions  to  boy  set  to  work  cutting 
wedges  on  buz7  saw  do  not  relieve  master  from  liability  for  injury  due  to  saw 
binding  in  wet  and  knotty  lumber;  Corbett  v.  St.  Vincent's  Industrial  School.  79 
App.  Div.  3.39,  79  K.  Y.  Supp.  360,  holding  question  whether  master  negligent 
in  putting  inexperienced  boy  to  work  on  laundry  mangle,  without  proper  ittstrue- 
tions,  for  jury;  Koehler  v.  Syracuse  Specialty  Mfg.  Co.  12  App.  Div.  59,  42  N. 
Y.  Supp.  1105  (concurring  opinion},  majority  holding  inexperienced  employee  aa- 
Bumes  risk  of  perila  incident  to  uae  of  machinery,  when  apparent  to  person  of 
ordinary  observation. 

Cited  in  footnotes  to  Holland  v.  Tennesaee  Coal,  Iron  t  R.  Co.  18  L.  R.  A.  232, 
which  holds  it  master's  duty  to  warn  servant  of  danger  of  flying  iron  wben  boil 


of  iron  punctured;  Fisher  v.  Oregon  Short  Lini 
holding  it  sectiOD  foremaii'B  duty  to  notify  et 
■nowslide. 

Cited  in  note*  (8  L.  R.  A.  SIS)  on  duty  of 
of  dangerous  nmchinery;  (44  L.  R.  A.  88)  on 
reference  to  doetrine  of  common  emplo;finent;  i 
from  servant's  transfer  to  new  duties. 

Distinguished  in  Gaertner  v.  Schmitt,  21  Ap 
holding  negligence  cannot  be  predicated  on  omi 
perienced  employee  as  to  dangers  of  machinery, 

Maater'a    Fe*p«nalbllltr    (or    da«    perform 

Cited  in  Louisville  A  N.  R.  Co.  v.  Miller,  43  C 
duty  of  qualifying  inexperienced  aerrant  for  safe 
ous  duty  is  personal  to  master;  Strauss  v.  Hat 
48  IT.  ¥.  Supp.  42j,  holding  foreman  altering  i 
such  way  as  to  increase  risk,  without  instructin 
master;  Lebbering  v.  Struthera,  1S7  Pa.  323,  33  \ 
master  responsible  for  incompetency  or  negligen 
of  instructing  inexperienced  employee  as  to  opera 

Cited  in  footnote  to  Specs  v.  Boggs,  52  L.  R.  f 
bound  to  explain  cause  of  elevator  injuring  empl 

Cited  in  notes  (12  L.  R.  A.  ST)  on  when  maste 
■nt  acting  under  authority;  (54  L.  R.  A.  97)  o 
for  negligence  of  servants  who  transmit  orders;  ( '. 
superiors. 

'Who  are  (elloir  mcrv^utm. 

Cited  in  footnotes  to  Baltimore  &  0.  R.  Co.  v.  j 
holds  conductor  and  engineer  fellow  servants  of  I 
V.  Pennsylvania  Co.  IT  L.  S.  A.  811,  which  linlil 
member  of  another  gang  fellow  servants ;  Palmer 
A.  637,  which  holds  assistant  roadmaster  not  fe1lo 
ing  under  him;  Fisher  v.  Oregon,  Short  I-ine  4  U. 
holds  section  foreman  and  conductor  not  fellow  se 

8  L;  R.  A.  822,  COOK  v.  WINCHESTER,  81  Mich 

'Win*)   cxecntloB. 

Cited  in  Raymond  v.  Wagner.  178  Mass.  318,  5t 
in  room  adjoining  that  where  testatrix  was  in  bed 
to  her.  suflicient;  Cunningham  v.  Cunningham,  80 
Am.  St.  Rep.  256.  83  N.  W.  58,  holding  attestutior 
testator  was,  after  which  paper  was  returned  to  hit 
"all  right,"  sufficient. 

Cited  in  footnotes  to  Re  Booth,  12  L.  R.  A.  452 
containing  maker's  name  at  l>eginning  only,  insufl 
11  L.  R.  A.  796,  which  holds  reference,  before  sign 
on  back.  insuRIoient. 
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f^Blltct  of  laws- 
Cited  in  [ootnotei  to  Cross  v.  United  States  Trust  Co.  16  L.  R.  A.  606,  whii^ 
upholds  bequest  valid  bj  Ian  of  teatator's  domicil ;  Cotting  v.  DeSartigca,  16  L.  K. 
A.  367,  whicli  holds  question  whether  will  of  donee  constitutes  execution  of  power 
of  appointment  given  b;  will,  to  be  governed  by  law  of  donor's  domidl ;  Hope  v. 
Brewer.  13  L.  R.  A.  468,  which  holds  valid,  gift  to  charity  in  foreign  country,  if 
valid  by  law  thereof. 

8  L.  R.  A.  828,  CHARLOTTE  v.  PEMBROKE  IRON  WORKS,  82  Me.  361,  16  AtL 
902. 

Hnnlelpal   powers  over  obalrBettoBS  ■.Seetlnn  klcbwar. 

Cited  in  Com.  v.  Fitzgerald,  164  Mass.  58P,  42  N.  B.  116,  holding  county  has 
special  property  in  bridge  used  as  highway  sufficient  to  eustain  indictment  for 
burning. 

Cited  in  footnotes  to  Lostutter  v.  Aurora,  12  L.  R.  A.  25B,  which  authorises 
city  to  fit  up  abandoned  well  in  street  without  abutting  owner's  eonsoit;  Fitch 
V.  New  York,  P.  &  B.  B.  Oo.  10  L.  B.  A.  1S8,  which  holds  temporary  um-  of  street 
by  railroad  company  while  building  approach  to  bridge  not  a  trespass. 

Cited  in  notes   (39  L.  R.  A.  653,  650,  683)  on  power  of  municipality  over  nui- 
sances afTecting  highways  and  waters  in  general;   (16  L.  R.  A.  474)   on  liability 
of  municipality  for  permitting  street  obstruction. 
AbatenieBt  of  nnlMiiiee  by  octlon. 

cited  in  footnotes  to  O'Brien  v.  Central  Iron  k  Steel  Co.  67  L.  R.  A.  608,  which 
authorizes  private  action  for  permanent  obstruction  of  street  within  200  feet  of 
abutter ;  Jacksonville,  T.  ft  K.  W.  R.  Co.  v.  Thompson,  26  L.  R.  A.  410,  which 
denies  right  to  maintain  private  action  for  inconvenience  from  obstructiMi  of 
highway  in  common  with  otliers. 

Cited  in  note  (6  L.  R.  A.  716,  717)  on  remedy  for  nuisance  by  action. 

RIshf  lo  m«lBtBlH  bd1bbbi». 

Cited  in  notes  (53  L.  R.  A.  B61,  896)  on  prescriptive  right  to  mainUin  obstruc- 
. tions  and  encroachments  in  general;  (59  L.  R.  A.  647)  on  rights  in  gmeral  as 
against  public  to  dam  stream. 

8  L.  R.  A.  833,  DOEv.  ROE,  82  Me.  603,  17  Am.  St.  Rep.  499,  20  Atl.  83. 
LlBbtlltr   'or  iBterrBptlBS  BiBrltal   rcIatloBB. 

Approved  in  Lonstorf  v.  Lonst^rf,  118  Wis.  101,  96  N.  W.  961,  and  Morgan  v. 
Martin,  02  Me.  162.  42  Atl.  354,  denying  right  of  wife  to  damages  for  alienation 
of  husband's  affections  by  another  woman;  Smith  v.  Smith,  98  Tenn.  107,  SO  .Am. 
St.  Rep.  338,  38  S.  W.  436,  holding  wife's  right  to  damages  for  alienation  of 
husband's  afTections  unenforceable  without  enabling  statute,  until  coverture 
terminated. 

CiUd  in  Kroessin  v.  Keller,  80  Minn.  375,  27  L.  R.  A.  686,  51  Am.  St,  Rep. 
533,  62  N.  W.  438,  denying  right  of  wife  to  maintain  action  in  nature  of  criminal 
conversation  aj^ainst  another  woman. 

Cited  in  footnotes  ta  Tucker  v.  Tucker,  32  L.  R.  A.  623,  which  holds  parent  not 
liable  for  advising  son  to  separate  from  wife;  Houghton  v.  Rice,  47  L.  R.  A.  311, 
which  denies  right  of  action  againat  another  woman  for  alienation  of  husband's 
affections  unaccompanied  by  adultery;   Hodgkinson  v.  Hodgkinson,  27  L.  R.   A. 
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120.  which  holda  one  bringing  about  buebtind's  deiertion  liable  to  luit  by  wifo; 
Wolf  V.  Frank,  62  U  R.  A.  102;  Bet*er  v.  Bet»er,  62  L.  R.  A.  830;  Clow  v.  Chap- 
Dua,  2G  L.  R.  A.  412;  Dietiman  v.  Mullin,  50  t.  R.  A.  808;  Warren  v.  Warren, 
14  L.  R.  A.  645,  wtiich  authorizes  action  for  alienating  husband's  affections. 

Cit«d  ia  notes  (10  L.  R.  A.  408;  II  L.  R.  A.  64B)  on  liability  for  destroying 
marital  relations. 

Disapproved  in  effect  in  Gemerd  v.  Gemerd,  185  Pa.  237,  40  L.  R.  A.  660,  64 
Am.  St.  Rep.  646,  3S  Atl.  884,  upholding  right  of  wife  to  recover  for  alienation 
of  huaband'i  affecUons  by  fatherj  Wolf  v.  Frank,  02  Md.  140,  62  U  R.  A.  104,  48 
Atl.  132,  upholding  statutory'  right  of  wife  to  recover  for  alienation  of  husband's 
nffectlons;  Gemerd  v.  Gernerd,  42  W.  N,  C.  51;  Knapp  v.  Wing,  72  Vt.  337,  47 
Atl.  1076;  Price  t.  Price,  91  Iowa,  006,  29  L.  R.  A.  151,  51  Am.  St.  Rep.  360,  60 
N.  W,  202;  Humphrey  t.  Pope,  122  Cal.  2S7,  54  Pac.  847;  Warren  v,  Warren,  8fl 
Mich.  125,  14  L.  R,  A.  546,  50  N.  W.  842,— sustaining  right  of  wife  to  recover 
damages  for  aiieniition  of  husband's  affections  and  loss  of  support. 
Effect  OB  llBiltBtloiiB  ot  BcreemrBt  to  deBr  «■■■«  of  aetlSB. 

Cited  In  footnote  to  Sanborn  v.  Oale,  26  L.  R.  A.  864,  which  holds  running  of 
limitation  against  action  for  alienation  of  wife's  affections  not  prevented  by  agree- 
ment of  parties  to  adultery,  known  to  husband,  to  deny  same. 


iBdIvlalble  coBtimetB  of  iBBBrBBce. 

Followed  and  explained  on  subsequent  appeal  in  81  Wis.  36S,  61  N.  W.  564, 
which  holds  evidence  that  property  insured  belongs  to  different  classes,  insurable 
at  different  rates,  does  not  sufliciently   establish   indivisibility   of   contract. 

Approved  in  Taylor  v.  Anchor  Mut.  F.  Ins.  Co.  116  Iowa,  630,  67  L.  R.  A.  331, 
93  Am.  St.  Rep.  201,  88  N.  W.  807,  holding  entirety  of  premium  in  policy  upon 
dwelling  and  live  stock  will  not  prevent  recovery  for  loss  of  former,  although 
liability  for  latter  avoided  by  encumbrance;  Stevens  v.  Queen  Ins.  Co.  Bl  Wis. 
338,  2B  Am.  St.  Rep.  SOS,  51  N.  W.  556,  holding  policy  covering  buildings  and 
personalty  contained  therein,  entire  contract,  although  risk  distributed;  Dohlsn- 
try  V.  Blue  Mounds  Fire  &  Lightning  Ins.  Co.  83  Wis.  137,  53  N.  W.  44S, 
holding  policy  indivisible  which  distributes  risk  between  house  and  other  farm 
buildings  and  contents;  Burr  v.  German  Ins.  Co.  84  Wis.  78,  36  Am.  St.  Rep. 
90S,  64  N.  W.  22,  holding  policy  indivisible  where  upon  personalty  in  warehouse, 
risk  being  distributed  to  several  items,  but  premium  paid  in  gross;  Worechek 
V.  New  Denmark  Mut.  Home  F.  Ins.  Co.  102  Wis.  90,  78  N.  W.  411,  holding 
false  swearing  as  to  loss  forfeits  entire  policy  covering  building  and  contents; 
Kahler  v.  Iowa  State  Ins.  Co.  106  Iowa,  385,  70  N.  W.  734,  holding  entire  policy 
which  covers  house  and  contents  avoided  by  change  of  title  in  former;  Liverpool 
ft  L.  &  G.  Ins.  Co.  V.  Titlis,  110  Ala.  210,  IT  So.  672,  raising,  without  deciding, 
question  whether  breach  of  "iron  safe  clause"  defense  to  liability  for  loss  of 
building. 

Cited  in  footnote  to  Colemtin  v.  Kew  Orleans  Ins.  Co.  10  L.  R.  A.  174,  which 
holds   policy   for   separate  amounts   on   storehouse   and  goods   severable. 

Cited  in  notes  (19  L.  R.  A.  212;  20  L.  R.  A.  271)  as  to  severtibility  of  in- 
aurauce  in  same  policy. 
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8  L.  R.  A.  837,  HRONEK  t.  PEOPLE,  134  111.  139,  23  Am.  St.  Rep.  652,  24  N. 

E.  861. 
BiBKle  Babjeet  espreaaed  1b  act. 

Cited  in  Feek  v.  Bloom ingdale  S2  Midi.  416  10  L.  R.  A.  77,  47  N.  W.  37,  hold- 
ing local  option  law,  as  a  whole,  has  but  a  Biugle  object, — prohibition;  Stat« 
ex  rel.  Dunn  v.  Humboldt  County,  21  Nev.  238,  20  Pac.  B74,  holding  matters  con- 
nected with  subject  of  aot  need  not  be  mentioned  in  title;  State  v.  Haas,  8  N.  D. 
204,  50  N.  \V.  254,  holding  but  one  subject  embraced  in  act  regulating  sale  of 
liquor  and  excepting  pharmaeiHts. 
Credlbllltr  of  wltneura. 

Cited  in  Cicero  &,  P.  Street  R.  Co.  v.  Priest,  8B  111.  App.  SOB,  holdiag  witneoa 
ma;  be  asked  if  he  is  not  gambler,  to  affect  his  credibility. 
Rcllslona  teat  (or  wltaeaaea. 

Cited  in  McAmore  v.  Wiley,  49  111.  App.  618,  holding  no  religious  test  re- 
quired to  qualify  person  to  be  a  witness. 

Cited  in  note   (42  L.  R.  A.  654,  558)    on  religious  belief  as  qualification  of 

pBiilakiiicnt  of  ■jceaaory  to  eHaao. 

Cited  in  State  v.  Kent,  4  N.  D.  582,  27  L.  R.  A.  68B,  82  N.  W.  631,  holding  ac- 
cessory before  the  fact  m»j  be  convicted  of  murder. 

8  L.  R.  A.  842,  NEWMAN  t.  PHILLIPS  BURGH  HORSE  CAR  R.  CO.  52  N.  J. 

L.   446,    1»   Atl.    1102. 
ipapntlBK  nrKllKcnce  of  pBr«Bt  or  SBsrdlBB  to  child* 

Cited  in  Evansville  t.  Senhenn,  151  Ind.  53,  41  L.  E.  A.  732,  68  Am.  St.  Rep. 
218,  47  N.  E,  634;  Jeffersonville  v.  McHeniy,  22  Ind.  App.  15,  53  N.  E.  183; 
Berry  v.  Lake  Erie  &  W,  R.  Co.  70  Fed,  083;  Chicago  &  G.  W,  R.  Co,  v.  Kowalski, 
34  C.  C,  A.  4,  B2  Fed.  312,  —  liolding,  in  suit  by  infant  in  its  own  right  for 
personal  injury,  parent's  negligence  cannot  be  imputed  to  it;  Markey  v.  Con- 
solidated Traction  Co,  65  N.  J.  L.  84,  46  Atl.  ,')73,  holding  child  wbo  is  non  s«i 
juris  cannot  be  charged  with  negligence  of  person  having  it  in  custody;  Bottoms 
V.  Seaboard  &  K.  R.  Co.  114  N.  C.  711,  25  L.  R.  A.  792,  41  Am.  St.  Rep.  7Sl>, 
10  S.  E.  730,  holding  negligence  of  parent  allowing  child  twenty-two  months  old 
to  go  on  railroad  track  cannot  be  imputed  to  child  in  action  in  its  bdialf  for 
injury;  South  Cowngton  t  C,  Street  R.  Co.  v.  Herrklotz,  104  Ky.  415,  47  S. 
W.  265.  holding  child  unde¥  four  years  ot  age  cannot  be  guilty  of  contributory 
negligence;  Bergen  County  Traction  Co.  v,  Heitman,  61  N,  J.  L.  083,  40  Atl. 
051,  holding  traction  company  not  relieved  from  liability  for  death  of  child 
under  throe  years  old,  by  fact  that  child  was  permitted  to  roam  streets  unat- 
tended i  Profit  v.  Chicago  G,  W,  R.  Co.  91  Mo,  App,  375,  holding  injury  inflicted 
upon  infant  by  wrongdoer  not  excused  by  negligence  of  third  party  having  child 
in  custody,  though  parent;  Warren  v.  Manchetiter  Street  H.  Co.  70  N.  H.  3.>9, 
47  Atl.  735,  holding  negligence  of  parent  in  exposing  infant  to  danger  not  im- 
putable to  child  in  action  by  administrator  for  causing  death;  Atlanta  4  C- 
Air  Line  R.  Co.  v.  Gravitt  93  Ga.  379,  26  L.  R.  A.  557,  44  Am.  St.  Rep.  145, 
20  S.  E.  SGO,  holding  negligence  of  parent  not  imputable  to  child,  but  such  neg- 
ligence is  good  defense  to  action  by  parent  for  death  of  child. 


Cit«d  in  not*  (21  L.  R.  A.  77,  81)  on  contributory  negligence  of  parent  or 
cuatodutn  as  bar  to  child's  action  for  personal  injury. 
CoBtrlbalorr  ■evIlK'Bce  ot  children- 
Cited  in  footnotes  to  Gleason  v.  Smith,  SS  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve  year  old  boy  using  street  as  play- 
ground; Qraney  v.  St.  Louis,  1.  M.  &  8.  R.  Co.  38  L.  R.  A.  633,  which  denies 
negligence  per  c«  of  twelve  year  old  boy  in  standing  so  near  passing  train 
as  to  be  drawn  under  by  current  of  air. 

8  L.  R.  A.  846.  TOLCHESTER  BEACH  IMPROV.  CO.  v.  STEINMEIER,  72  Md. 

313,  20  Atl.  168. 
Special  oOccF  ■.cIIhk  la  pnblle  kad  private  caiiacltT> 

Cited  in  Wells  t.  Washington  Market  Co.  8  Mackey,  304,  holding  unsalaried 

officer  of  police  force,  employed  by  market  company  to  collect  rents,  etc.,  when 
making  arrests  acts  in  capacity  of  police  officer;  Tyson  v.  Joseph  H.  Bauland 
Co.  68  App.  Div.  314,  74  N.  Y.  Supp.  59,  holding  jury  might  properly  find  ar- 
rent  by  special  officer  in  department  store  was  pursuant  to  hia  private  em- 
ployment therein;  Brill  v.  Eddy,  115  Mo.  605,  22  S.  W.  488,  holding  presumption 
that  special  officer  in  employ  of  private  corporation  acted  in  his  public  capacity 
may  be  rebutted  by  proof  to  contrary;  Sharp  v.  Erie  R,  Co.  90  App.  Div.  507, 
85  N.  Y.  Supp.  653,  denying  railroad's  liability  for  shooting,  in  attempt  to  ar- 
rest person   stealing  ride,  by  policeman  employed  as  railroad  detective. 

Cited  in  note  (37  L.  R.  A.  40)  on  test  of  existence  of  relation  of  master  and 
servant. 

Ratiacatlon  of  llleKJil  act. 

Cited  in  Central  R.  Co.  v.  Brewer,  78  Md.  403,  27  L.  R.  A.  05,  28  At].  616, 
holding  ratification  of  superintendent's  arrest  of  passenger  for  putting  counterfeit 
coin  in  box  for  fare,  not  shown  by  fact  that  officers  and  servant^of  company  tes- 
tified against  person  arrested. 

Unaatkarlaed  act  ot  servant  la  making  or  eaaalnv  arreiit. 

Cited  in  Barabasz  v.  Kabat,  86  Md.  3S.  37  Atl.  720,  holding  master  not  lia- 
ble for  servant's  unauthorised  act  in  causing  an  unlawful  arrest;  Baltimore  &  Y. 
Tump.  Boad  v.  Green.  SO  Md.  107,  37  Atl.  642,  holding  turnpike  company,  with- 
out ratification,  not  liable  for  unauthorized  arrest  an£.  prosecution  of  person 
for  nonpayment  of  tolls;  Markley  v.  Snow,  207  Pa.  453,  84  L.  R,  A.  687,  56  Atl. 
990,  denying  partnership's  liability  for  arrest  at  instance  of  superintendent,  on 
charge  ot  burning  its  building;  Carter  v.  Worehestcr  County,  94  Md.  626,  51  Atl. 
830,  holding  county  commissioners  not  liable  for  unauthorized  and  unratified  act 
of  road  supervisor  in  causing  an  illegal  arrest. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Haekett,  58  Ark.  388,  41  Am. 
St.  Rep.  105,  24  S.  W.  881,  holding  railroad  company  liable  for  act  of  night 
watchman,  also  a  deputy  sheriff,  for  wrongfully  shooting  another  in  course  of 
empl  foment. 

8  L.  R.  A.  84B,  PENDERGAST  v.  YANDES.  124  Ind.  159,  24  N.  E.  724. 
Liberal  conatractlon  ot  lien  Htatntea. 

Cited  in  Aurora  Nat.  Bank  v.  Black,  120  Ind.  608,  20  N.  E.  306,  holding  con- 
tract for  delivery  of  iron,  "property"   within  employees'   lien   law;   Jenckes   v. 


Jenckea,  145  Ind.  633,  44  N.  E.  032,  holding  mechanics'  liens  take  priority  ever 
mortgage  not  recorded  until  rights  to  liens  had  been  created;  Beekman  t. 
Tammen,  84  111.  App.  550.  and  Bell  v.  Hiner,  IQ  Ind.  App.  188,  44  N.  E.  576, 
holding  laborer's  lien  for  wages  superior  to  prior  chattel  mortgage;  Heckman 
T.  Tammen,  84  111.  App.  645,  construing  terms  "labor,"  etc.,  as  used  in  Ijtbor 
claim  statute,  to  include  all  service  involving  physical  labor. 

Cited  in  note  (IB  L.  R.  A.  307)  on  who  are  laborers,  employees,  or  serrantB 
within  the  meaning  of  statutes  giving  them  preferences. 

Distinguished  in  Rnynes  v.  Kokomo  Ladder  t  Furniture  Co.  153  Ind.  31S, 
S4  N.  E.  1001,  holding  general  manager  of  concern  not  entitled  to  protection  of 
laborers'  lien  statute. 

8  L.  B.  A.  861,  CEDAR  SPRINGS  v.  SCHLICH,  81  Mich.  406.  45  N.  W.  094. 
Bona  Ide  k  older  of  boa  da. 

Cited  in  Schmid  v.  Frankfort,  131  Mich,  200,  91  N.  W,  131,  and  Thompson  t. 
Mecosta,  127  Mich.  528,  86  N.  W.  1044,  holding  bond  reciting  its  issue  for  public 
improvement  good  in  hands  of  bona  fide  purchaser,  although  issued  for  private 
improvement;  Grant  Twp.  v.  Reno  Twp.  107  Mich.  414,  «5  N.  W.  378,  to  point 
that  invalid  bonds  showing  prima  facie  authority  are  good  in  hands  of  bona  ftde 
purchaser  without  notice;  Risley  v.  Howell,  12  C.  C.  A.  221,  22  U,  S.  App.  635, 
04  Fed.  466,  holding  tliat  bona  fide  purchaser  may  recover  on  bonds,  although 
ordinance,  misappropriating  them  to  unlawful  use,  is  mentioned  in  them  by  date. 
Aid  »t  private  •■terwrlise. 

Approved  in  Cheboygan  County  v.  Mentor  Twp,  94  Mich.  388,  64  N.  W.  169, 
denying  mandamus  to  compel  imposition  of  taJt  ostensibly  to  buy  a  county  farm, 
but  really  to  aid  a.  private  enterprise;  Dodge  v.  Van  Biiren  Circuit  Judge.  118 
Mich,  103,  76  N.  W,  315,  holding  act  Invalid  which  attempts  to  authorize  Issue 
of  bonds  in  aid  of  railroad  enterprise  in  violation  ot  Constitution, 
luJUBCtlTC   relief   ■■   to    ■Itm    Tlrea   cOBtract. 

Cited  in  Detroit  v.  Detroit  City  R,  Co.  SO  Fed.  163,  holding  equity  will  not 
refuse  injunctive  relief  to  parties  to  uUra  viret  contract  made  in  good  faith  and 
under  mistake  of  law. 

8  L.  R.  A,  854,  SUMMERVILLE  v.  PRESSLEV,  33  S,  C.  60,  20  Am.  St,  Rep. 

659,  II   S,  E.  645, 
RlKkt  to  jDdKe  of  what  BeceuBrr  f«r  health. 

Cited  in  Darlington  v.  Ward,  48  S.  C.  573,  38  L.  R.  A.  330,  26  S.  E.  006.  hold- 
ing town  council  has  exclusive  right  to  judge  what  necessary  and  requisite  for 
health  in  passing  ordinance  prohibiting  keeping  of  hogs  within  town  limits; 
Darlington  v.  Ward,  48  S.  C.  578,  38  L.  R.  A.  337, 26  S.  E.  906,  holding  ordmanoe 
regulating  health,  comfort,  and  convenience  may  disturb  enjoyment  of  individual 
rights  and  yet  be  valid ;  State  em  rel.  George  v.  Aiken,  42  S.  C.  230,  20  L.  R.  A. 
3S3,  20  S.  E.  221,  holding  dispensary  act  by  which  state  assumes  entire  control 
of  liquor  traffic  valid;  Charleston  v.  Werner,  38  S,  C,  405,  37  Am.  St,  Rep.  776, 
17  S.  E.  33,  holding  act  amending  charfer  of  city  to  authorize  the  filling  up  of 
low  lots  and  grounda  va!:d;  Feck  v.  BIo(jminj(dale,  82  Mich.  416,  10  L.  R.  A. 
77,  47  N.  W.  37,  holding  local  option  act  valid. 

Cited   in  notes    (11   L.   R.  A.   286)    on  constitutional   protection   of   property 


rights;    (14  L.  R.  A.  583)   on  conatitutional  ( 
and  protection;   (36  L.  R.  A.  602)  on  power  ol 
prevent,  and  abate  nniaaDces. 
JsrladletlOB  of  loeal  oSeaae. 

Cited  in  SuUiTan  t.  Haug,  82  Mich.  eSB,  10  L 
eriminal  aubject  to  jurisdiction  of  court  in  wh 
mode  of  procedure. 

8  L.  R.  A.  858,  SNELL  t.  CHICAGO,  133  111. 

Followed  without  discuasion  in  Chicago  &  A.        I 
N.  E.   1029. 
Id  nkOB  »oweni  of  tantioB  reside. 

Cited  in  Giviua  t.  Chicago,  188  III  351,  68  J 
improvement  not  constitute  corporate  authoritii 
taxation  for  local  improvements. 

Cited  in  notes   (33  L.  R.  A.  181,  189)   on  1^     i 
or  prioea;    (15  L.  K.  A.  051)  on  right  to  take  I 
Ponev  vf  coontT  or  eltr  over  IiIkIiwbt*- 

Cit«d  in  Trotier  v.  St.  Louis,  B.  £  S.  R.  Co.       i 
ing  county  board,  and  not  highway  commiaeionc 
of  electric  railwaf  on  highway  in  which  is  tun 

Distinguished  in  Ft.  Wayne  Land  &  Improv.  ( 
Co.   132  Ind.  82,   15  L.  R.  A.  651,  30  N.  E.  88C 
municipality  not  take  from  private  turnpike  coi    i 
I^aallMtloB  of  eorpomte  acts- 
Cited  in  State  eie  rel.  Crow  v,  Lincoln  Truat 
holding  mere   recognition  by  legislature   of   pon 
corporation  not  create  them;  Lindsay  v.  United      I 
ITS,  42  L.  R.  A.  789,  24  So.  171,  holding  act  rej 
ciationa  void  to  the  extent  of  attempt  to  l^ali; 
fraud;  Shields  v.  Rosa,  158  111.  221,  41  N.  E.  98 
exs  cannot  lay  out  any  part  of  highway  within 

Cited  in  footnote  to  Republic  L.  Ins.  Co.  v.  £ 
holds  corporation  in  suit  to  wind  it  up  entitled  t 
for  unpaid  stock  subscriptions. 

Cited  in  notes  |33  L.  R.  A.  578)  on  period  of  ei 
(9  L.  R.  A.  275)  on  dissolution  of  corporation. 
BaWect  espivHed   In  title. 

Cited  in  Culver  v.  People,  161  III.  98.  43  N.  E. 
apecial  assessments,  which  only  adopted  article 
quent  amendments  to  that  act;  Uogan  v.  Akin,  18 
title  of  act  "to  regulate  assignment  of"  chattel 
mortgages  generally  were  not  intended  to  be  r^  i 

Cited  In  footnote  to  SUte  v.  Snow,  11  L.  R.  ; 
of  article  Intended  for  vie  as  lard,  containing  otht : 
within  title. 
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